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Santa Clara River Chloride Requirements test claim (10-TC-09) on January 24, 2014.
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CASE NO.

ADMINISTRATIVE RECORD

[Gov. Code §17559(b);
Code Civ. Proc. §1094.5]

I HEREBY CERTIFY that each of the following documents is a true and correct copy of the
corresponding documents contained in the administrative record of the Commission on State
Mandates for the decision adopted by the Commission on the Upper Santa Clara River Chloride

Requirements test claim (10-TC-09).
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Document

Bates Numbers

ADOPTED STATEMENT OF DECISION, WITH
PROOF OF SERVICE

1. | Adopted Statement of Decision, January 31, 2014 CSD0O00001-CSD000049
ITEM 6, JANUARY 24, 2014 COMMISSION
HEARING

2. | CSM Notice and Agenda for January 24, 2014 Meeting, | CSD000050-CSD000057
December 20, 2013

3. | Proposed Statement of Decision, January 9, 2014 CSD000058-CSD000121

4 Exhibits to Item 6 of Agenda: Exhibits Proposed | €SD000122-CSD002342
Statement of Decision, January 9, 2014

4.A | Exhibit A—Test Claim, March 30, 2011 CSD000124-CSD000786

4.B | Exhibit B—Los Angeles Regional Quality Control Board | CSD000787-CSD002080
Comments, dated July 29, 2011

4.C | Exhibit C—Department of Finance Comments, dated CSD002081-CSD002089
July 29, 2011

4.D | Exhibit D—Claimant Rebuttal Comments, dated CSD002090-CSD002135
September 28, 2011

4.E | Exhibit E—Draft Staff Analysis, dated September 20, CSD002136-CSD002193
2013

4.F | Exhibit F—Finance Comments, dated October 7, 2013 CSD002194-CSD002201

4.G | Exhibit G—Public Comments, dated October 9, 2013 CSD002202-CSD002209

4 H | Exhibit H—City of Santa Clarita Comments, dated CSD002210-CSD002217
October 18, 2013

4.1 | Exhibit —Los Angeles Regional Quality Control Board | CSD002218-CSD002227
Comments, dated November 1, 2013

4.J | Exhibit J—Claimant Comments, dated November 1, CSD002228-CSD002250
2013

4.X | Exhibit X—Supporting Documentation CSD002251-CSD002342

5. | Claimant’s Slide Presentation at CSM Hearing, January | CSD002343-CSD002351
24,2014

6. | City of Santa Clarita Councilmember Boydston CSD0025352-CSD002364
Comments submitted at Commission Hearing, January
24,2014

7. Minutes and Transcript from Commission on State CSD002365-CSD002476
Mandates (“CSM”) Meeting January 24, 2014 (as
adopted March 28, 2014)
CORRESPONDENCE

8. Notice of Complete Test Claim Filing and Schedule for | CSD002477-CSD002478

Comments, April 14, 2011
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9. | E-mail from CSM re documents posted to CSM website, | CSD002479-CSD002479
April 14, 2011

10. | Mailing List and Proof of Service, April 14, 2011 CSD002480-CSD002484

11. | E-mail from CSM re documents posted to CSM website, | CSD002485-CSD002485
May 4, 2011 '

12. | Mailing List and Proof of Service, May 4, 2011 CSD002486-CSD002490

13. | E-mail from CSM re documents posted to CSM website, | CSD002491-CSD002491
June 24, 2011

14. | Mailing List and Proof of Service, June 24, 2011 CSD002492-CSD002496

15. | E-mail from CSM re documents posted to CSM website, | CSD002497-CSD002497
August 1, 2011

16. | Mailing List and Proof of Service, August 1, 2011 CSD002498-CSD002502

17. | E-mail from CSM re documents posted to CSM website, | CSD002503-CSD002503
August 22, 2011

18. | Mailing List and Proof of Service, August 22, 2011 CSD002504-CSD002508

19. | E-mail from CSM re documents posted to CSM website, | CSD002509-CSD002509
September 29, 2011

20. | Proof of Service, September 29, 2011 CSD002510-CSD002510

21. | Mailing List, September 29, 2011 CSD002511-CSD002514

22. | Notice of Draft Staff Analysis, Schedule for Comments | CSD002515-CSD002515
and Notice of Hearing, September 20, 2013

23. | E-mail from CSM re documents posted to CSM website, | CSD002516-CSD002516

- | September 20, 2013

24. | Mailing List and Proof of Service, September 20, 2013 CSD002517-CSD002522

25. | E-mail from CSM re documents posted to CSM website, | CSD002523-CSD002524
October 8, 2013

26. | Mailing List and Proof of Service, October 8, 2013 CSD002525-CSD002530

27. | E-mail from CSM re documents posted to CSM website, | CSD002531-CSD002532
October 10, 2013

28. | Mailing List and Proof of Service, October 10, 2013 CSD002533-CSD002539

29. | E-mail from CSM re documents posted to CSM website, | CSD002540-CSD002540
October 21, 2013

30. | Mailing List and Proof of Service, October 21, 2013 CSD002541-CSD002547

31. | Email from CSM re documents posted to CSM website, | CSD002548-CSD002548
November 4, 2013

32. | Mailing List and Proof of Service, November 4, 2013 CSD002549-CSD002555

33. | Mailing List, January 7, 2014 CSD002556-CSD002561

34. | E-mail from CSM re documents posted to CSM website, | CSD002562-CSD002562

January 9, 2014
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Request, April 13, 2014

35. | Mailing List, January 22, 2014 CSD002563-CSD002568

36. | E-mail from CSM re documents posted to CSM website, | CSD002569-CSD002569
January 31, 2014

37. | Public Records Act Request from Santa Clarita Valley CSD002570-CSD002571
Sanitation District to CSM, March 27, 2014

38. | Email from CSM to P. Beck re Public Records Act CSD002572-CSD002573
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STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300 ’
SACRAMENTO, CA 95814

PHONE: (916) 323-3562

FAX: (916) 445-0278

E-mail: csminfo@csm.ca.gov

January 31, 2014

Ms. Claire Hervey Collins

Lewis Brisbois Bisgaard & Smith LLP
221 N. Figueroa Street, Suite 1200
Los Angeles, CA 90012

And Parties, Interested Parties, and Interested Persons (See Mailing List)

Re:  Adopted Statement of Decision
Upper Santa Clara River Chloride Requirements, 10-TC-09
Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012,
Effective December 11, 2008
Santa Clarita Valley Sanitation District of Los Angeles County, Claimant

Dear Ms. Collins:

On January 24, 2014, the Commission on State Mandates adopted the statement of decision to
deny the test claim on the above-entitled matter.

Please contact Jason Hone at (916) 323-3562 if you have any questions.

Sincerely,

Heather Halsey
Executive Director

j:\mandates\2010\tc\10-tc-09 upper santa clara river chloride requirements\correspondence\tcsodadopttrans.docx
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CLAIM ON: Case No.: 10-TC-09
Los Angeles Regional Water Quality Control Upper Santa Clara River Chloride
Board Resolution No. R4-2008-012, adopted Requirements
December 11, 2008; approved by United States

. : STATEMENT OF DECISION PURSUANT
Environmental Protection Agency TO GOVERNMENT CODE SECTION
April 6, 2010 17500 ET SEQ.; TITLE 2, CALIFORNIA
CODE OF REGULATIONS, DIVISION 2,
CHAPTER 2.5, ARTICLE 7.

By Santa Clarita Valley Sanitation District of (Adopted January 24, 2014)
Los Angeles County, Claimant. (Served January 31, 2014)

Filed on March 30, 2011

STATEMENT OF DECISION

The Commission on State Mandates (Commission) heard and decided this test claim during a
regularly scheduled hearing on January 24, 2014. Claire Hervey Collins and Phillip Friess
appeared for the claimant. Jennifer Fordyce and Michael Lauffer appeared for the Regional
Water Quality Control Board for the Los Angeles Region. Michael Byrne and Susan Geanacou
appeared for the Department of Finance. Public comment was provided by City of Santa Clarita
Councilmember TimBen Boydston and Mayor Laurene Weste, and California Assembly member
Scott Wilk.

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XIII B, section 6 of the California Constitution, Government Code
sections 17500 et seq., and related case law.

The Commission adopted the proposed statement of decision to deny the test claim at the hearing
by a vote of 6 to 0, with one member abstaining.

Summary of the Findings

This test claim alleges a reimbursable state mandate resulting from Resolution R4-2008-012,
adopted December 11, 2008 by the Regional Water Quality Control Board for the Los Angeles
region (Regional Board). To assist the reader, there is a glossary of frequently used water quality
related terms and acronyms at the end of this document. The Resolution amended the prior
Basin Plan, which imposed a maximum chloride concentration limit, or “total maximum daily
load” (TMDL) of 100 mg/L for the Santa Clara River and chloride concentration discharge
limits, or “waste load allocations” (WLAs) of 100 mg/L for the District’s two Water
Reclamation Plants (WRPs). The Resolution includes a revised, less stringent, TMDL and
WLAs, providing greater flexibility to the District with regard to chloride discharges into the
river and significantly reducing the costs for the District to comply with the TMDL and WLAs
for the Upper Santa Clara River. The revised TMDL calls for the implementation of an
Alternative Water Resources Management program (AWRM), in order to meet conditional site-
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specific objectives (SSOs) for water quality in Reaches 4B, 5, and 6 of the river, and conditional
WLASs of 150 mg/L for discharges to Reaches 5 and 6, and 117 mg/L for discharge to Reach 4B
for the District’s two WRPs.

The District alleges that meeting the SSOs and WLAs will require significant advanced
treatment and other technological upgrades, and a number of water supply control measures to
control chloride concentrations in the Santa Clara River, especially during periods of higher
concentration in the water supply and groundwater (i.e., during periods of lower precipitation).
The District alleges that these upgrades and control measures result in increased costs of
approximately $250.7 million. R4-2008-012 also includes a number of Implementation Tasks,
primarily consisting of requirements to perform technical and scientific studies of the surface and
groundwater and evaluation of appropriate chloride thresholds, which the District alleges impose
increased costs of approximately $6.6 million.

The Commission finds that Resolution R4-2008-012 does not constitute a reimbursable state-
mandated program within the meaning of article XIII B, section 6 of the California Constitution
and Government Code section 17514 on the following grounds: (1) several of the
Implementation Tasks included in the TMDL are not new and cannot impose a new program or
higher level of service; (2) accelerating the implementation of final waste load allocations
(discharge limitations) by one year is not a new program or higher level of service, and no
increased costs are alleged; (3) the Alternative Water Resources Management program is not a
new program or higher level of service, but a lower level of service, and results in reduced costs
with respect to prior law; and (4) even if the Alternative Water Resources Management program
did impose a new program or higher level of service, there are no costs mandated by the state,
because the claimant has sufficient fee authority to cover the costs of any required activities.

Because this test claim is denied on the grounds stated above, the Commission declines to make
findings on whether claimant is practically compelled to implement the Alternative Water
Resources Management activities or whether the Alternative Water Resources Management
activities, TMDLs or WLAs are mandated by federal law.

COMMISSION FINDINGS

I. Chronology

03/30/2011 Claimant, Santa Clarita Valley Sanitation District of Los Angeles County,
filed the test claim, Upper Santa Clara River Chloride Requirements,
10-TC-09, with the Commission on State Mandates (Commission)’

04/14/2011 Commission staff issued a notice of complete filing and request for
comments from state agencies.

05/02/2011 The California Regional Water Quality Control Board, Los Angeles
Region (Regional Board) filed a request for an extension of time to submit
comments on the test claim.

05/04/2011 Commission staff granted the Regional Board’s request for an extension of

time to comment to July 15, 2011.

! Exhibit A, Test Claim.
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06/23/2011

The Regional Board filed a request for an extension of time to comment
on the test claim, which was granted for good cause.

07/ 29/2011 The Regional Board filed comments on test claim.?

08/01/2011 The Department of Finance (Finance) filed comments on the test claim.”

08/19/2011 Claimant filed a request for an extension of time to submit rebuttal
comments to September 28, 2011, which was granted for good cause.

09/28/2011 Claimant filed rebuttal comments.*

09/20/2013 Commission staff issued the draft staff analysis and proposed statement of
decision.’

10/07/2013 Finance submitted comments on the draft staff analysis.°

10/07/2013 Claimant requested an extension of time to October 25, 2013 to file
comments on the draft staff analysis, which was granted for good cause.

10/09/2013 Ms. Lynda Cook of Santa Clarita submitted comments on the draft staff
analysis.’

10/09/2013 The Regional Board requested an extension of time to file comments to
November 1, 2013 and postponement of hearing to January 24, 2014.

10/10/2013 Commission staff granted the Regional Board’s request for extension and
postponement.

10/18/2013 City of Santa Clarita filed comments on the draft staff analysis.®

11/01/2013 The Regional Board filed comments on the draft staff analysis.”

11/01/2013 Claimant filed comments on the draft staff analysis. '

IL. Introduction

A. History and Framework of Federal Water Pollution Control

Regulation of water pollution in the United States finds its beginnings in the Rivers and Harbors
Appropriation Act of 1899, which made it unlawful to throw or discharge “any refuse matter of
any kind or description...into any navigable water of the United States, or into any tributary of

2 Exhibit B, LA Regional Board Comments.

3 Exhibit C, Department of Finance Comments.

* Exhibit D, Claimant’s Rebuttal Comments.

> Exhibit E, Draft Staff Analysis.

% Exhibit F, Department of Finance Comments on Draft Staff Analysis.
" Exhibit G, Public Comments on Draft Staff Analysis.

® Exhibit H, City of Santa Clarita Comments on Draft Staff Analysis.

? Exhibit I, LA Regional Board Comments on Draft Staff Analysis.

19 Exhibit J, Claimant Comments on Draft Staff Analysis.
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any navigable water.”'! This provision survives in the current United States Code, qualified by

more recent provisions that outline a regime of discharge permits issued by the U.S. EPA or by
states on behalf of the EPA. '

In 1948, the Federal Water Pollution Control Act “adopted principles of state and federal
cooperative program development, limited federal enforcement authority, and limited federal
financial assistance.”'® Pursuant to further amendments to the Act made in 1965, “States were
directed to develop water quality standards establishing water quality goals for interstate waters.”
However, “[d]ue to enforcement complexities and other problems, an approach based solely on
water quality standards was deemed insufficiently effective.”'* The Federal Water Pollution
Control Act was therefore significantly expanded in 1972 to regulate individual point source
dischargers. Later, major amendments to the Federal Water Pollution Control Act were enacted
in the Clean Water Act of 1977, and the federal act is now commonly referred to as the Clean
Water Act (CWA). The CWA states:

It is the policy of the Congress to recognize, preserve, and protect the primary
responsibilities and rights of States to prevent, reduce, and eliminate pollution, to
plan the development and use (including restoration, preservation, and
enhancement) of land and water resources, and to consult with the Administrator
in the exercise of his authority under this chapter. It is the policy of Congress that
the States manage the construction grant program under this chapter and
implement the permit programs under sections 1342 and 1344 of this title."

The United States Supreme Court observes the cooperative nature of water quality regulation
under the CWA as follows:

The Clean Water Act anticipates a partnership between the States and the Federal
Government, animated by a shared objective: “to restore and maintain the
chemical, physical, and biological integrity of the Nation's waters.” (33 U.S.C. §
1251(a).) Toward this end, the Act provides for two sets of water quality
measures. “Effluent limitations” are promulgated by the EPA and restrict the
quantities, rates, and concentrations of specified substances which are discharged
from point sources. (See §§ 1311, 1314.) “[W]ater quality standards” are, in
general, promulgated by the States and establish the desired condition of a
waterway. (See§ 1313.) These standards supplement effluent limitations “so that
numerous point sources, despite individual compliance with effluent limitations,
may be further regulated to prevent water quality from falling below acceptable

'! United States Code, title 33, section 407 (Mar. 3, 1899, ¢. 425, § 13, 30 Stat. 1152).
12 See United States Code, title 33, sections 401; 1311-1342.

3 Exhibit X, Statutory History of Water Quality Standards: available at
http://water.epa.gov/scitech/swguidance/standards/history.cfm. (Accessed November 26, 2013.)

" Ibid
' United States Code, title 33, section 1251(b).
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levels.” (EPA v. California ex rel. State Water Resources Control Bd., 426 U.S.
200, 205, n. 12, 96 S.Ct. 2022, 2025, n. 12, 48 L.Ed.2d 578 (1976).)'°

The CWA thus employs two primary mechanisms for controlling water pollution: identification
and standard-setting for bodies of water, and identification and regulation of dischargers.

With respect to standard-setting for bodies of water, section 1313(a) provides that existing water
quality standards can remain in effect unless the standards are not consistent with the CWA, and
that the Administrator may “promptly prepare and publish” water quality standards for any
waters for which a state fails to submit water quality standards, or for which the standards are not
consistent with the CWA. In addition, states are required to hold public hearings “at least once
each three year period” for the purpose of reviewing applicable water quality standards and, as
appropriate, modifying and adopting standards:

Such revised or new water quality standard shall consist of the designated uses of
the navigable waters involved and the water quality criteria for such waters based
upon such uses. Such standards shall be such as to protect the public health or
welfare, enhance the quality of water and serve the purposes of this chapter. Such
standards shall be established taking into consideration their use and value for
public water supplies, propagation of fish and wildlife, recreational purposes, and
agricultural, industrial, and other purposes, and also taking into consideration
their use and value for navigation.'’

And with respect to regulating dischargers, section 1311 requires that point source dischargers be
identified and effluent limitations be set, “sufficient to implement the applicable State water
quality standards, to assure the protection of public water supplies and protection and
propagation of a balanced, indigenous population of shellfish, fish, fauna, wildlife, and other
aquatic organisms, and to allow recreational activities in and on the water.” '® Section 1312
provides that effluent limitations must promote the attainment of water quality objectives, while
section 131.10 of the applicable regulations requires also taking into consideration the water
quality standards of downstream waters. '’

Section 303(d) of the CWA, codified at section 1313(d) of title 33 of the United States Code,
requires that each state “identify those waters within its boundaries for which the effluent
limitations.. .are not stringent enough to implement any water quality standard applicable to such
waters.” Waters for which the effluent limitations are not sufficient to meet water quality
standards are called “impaired,” and the list of “impaired” waters is also known as the “303(d)

1 Arkansas v. Oklahoma (1992) 503 U.S. 91, at pp. 101-102.
7 United States Code, title 33, section 1313(c)(2).
18 United States Code, title 33, section 1311.

19 United States Code, title 33, section 1312; Code of Federal Regulations, title 40, section
131.10(b) (57 FR 60910) [“In designating uses of a water body and the appropriate criteria for
those uses, the State shall take into consideration the water quality standards of downstream
waters and shall ensure that its water quality standards provide for the attainment and
maintenance of the water quality standards of downstream waters.”].
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List.” The state is required by the Act to “establish a priority ranking for such waters, taking into
account the severity of the pollution and the uses to be made of such waters.”

After the waters are ranked, the state “shall establish for the waters identified...and in
accordance with the priority ranking, the total maximum daily load [known as a TMDL], for
those pollutants which the Administrator identifies...as suitable for such calculation.” The
TMDL “shall be established at a level necessary to implement the applicable water quality
standards with seasonal variations and a margin of safety which takes into account any lack of
knowledge concerning the relationship between effluent limitations and water quality.” A
TMDL is defined as the sum of the amount of a pollutant allocated to all point sources (i.e., the
sum of all waste load allocations, or WLASs), plus the amount of a pollutant allocated for
nonpoint sources and natural background. A TMDL should be set for each pollutant identified
by the Administrator, and is essentially a plan setting forth the amount of a pollutant allowable
that will attain the water quality standard necessary for beneficial uses.” TMDLs are required to
be submitted to the Administrator “from time to time,” and the Administrator “shall either
approve or disapprove such identification and load not later than thirty days after the date of
submission.” If the Administrator disapproves the 303(d) List or a TMDL, the Administrator
“shall not later than thirty days after the date of such disapproval identify such waters in such
State and establish such loads for such waters as he determines necessary to implement [water
quality standards].” Finally, the identification of waters and setting of standards and TMDLs is
required as a part of a state’s “continuing planning process approved [by the Administrator]
which is consistent with this chapter.”?'

Section 1342 provides for the National Pollutant Discharge Elimination System (NPDES).
NPDES is the final piece of the regulatory framework under which discharges of pollutants are
regulated and permitted, and applies whether or not a TMDL has been established. Section 1342
states that “the Administrator may, after opportunity for public hearing, issue a permit for the
discharge of any pollutant, or combination of pollutants, notwithstanding section 1311(a) of this
title.”** Section 1342 further provides that states may submit a plan to administer the NPDES
permit program, and that upon review of the state’s submitted program “[t]he Administrator shall
authorize a State, which he determines has the capability of administering a permit program
which will carry out the objective of this chapter to issue permits for discharges into the
navigable waters within the jurisdiction of such State.”* Whether issued by the Administrator
or by a state permitting program, all NPDES permits must ensure compliance with the
requirements of sections 1311, 1312, 1316, 1317, and 1343; must be for fixed terms not
exceeding five years; can be terminated or modified for cause, including violation of any
condition of the permit; and must control the disposal of pollutants into wells.** In addition,
NPDES permits are generally prohibited, with some exceptions, from containing effluent
limitations that are “less stringent than the comparable effluent limitations in the previous

 Code of Federal Regulations, title 40, section 130.2.
2! United States Code, title 33, section 1313(d-e).

*? United States Code, title 33, section 1342(a)(1)
 United States Code, title 33, section 1342(a)(5); (b).
24 United States Code, title 33, section 1342(b)(1).
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permit.”* An NPDES permit for a point source discharging into an impaired water body must
be consistent with the waste load allocations made in a TMDL, if a TMDL is approved and is
applicable to the water body.”®

B. State Water Pollution Control Program
Porter-Cologne Water Quality Control Act

California’s water pollution control laws were substantially overhauled in 1969 with the Porter-
Cologne Water Quality Control Act (Porter-Cologne).?” Beginning with section 13000, Porter-
Cologne provides:

The Legislature finds and declares that the people of the state have a primary
interest in the conservation, control, and utilization of the water resources of the
state, and that the quality of all the waters of the state shall be protected for use
and enjoyment by all the people of the state.

The Legislature further finds and declares that activities and factors which may
affect the quality of the waters of the state shall be regulated to attain the highest
water quality which is reasonable, considering all demands being made and to be
made on those waters and the total values involved, beneficial and detrimental,
economic and social, tangible and intangible.

The Legislature further finds and declares that the health, safety, and welfare of
the people of the state requires that there be a statewide program for the control of
the quality of all the waters of the state...and that the statewide program for water
quality control can be most effectively administered regionally, within a
framework of statewide coordination and policy.?®

The state water pollution control program was again modified, beginning in 1972, so that the
code would substantially comply with the federal Act, and “on May 14, 1973, California became
the first state to be approved by the EPA to administer the NPDES permit program.”®

Section 13160 provides that the state water resources control board (SWRCB or State Board) “is
designated as the state water pollution control agency for all purposes stated in the Federal Water
Pollution Control Act...[and is] authorized to exercise any powers delegated to the state by the
Federal Water Pollution Control Act (33 U.S.C. § 1251 et seq.) and acts amendatory thereto.”™
Section 13001 describes the state and regional boards as being “the principal state agencies with
primary responsibility for the coordination and control of water quality.”

% United States Code, title 33, section 1342(0).

% Code of Federal Regulations, title 40, section 122.44(b).
" Water Code section 13020 (Stats. 1969, ch. 482).

* Water Code section 13000 (Stats. 1969, ch. 482).

** County Sanitation Dist. No. 2 of Los Angeles County v. County of Kern (Cal. Ct. App. 5th Dist.
2005) 127 Cal. App.4th 1544, at pp. 1565-1566. See also Water Code section 13370 ef seq.

39 Water Code section 13160 (Stats. 1969, ch. 482; Stats. 1971, ch. 1288; Stats 1976, ch. 596).
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In order to achieve the objectives of conserving and protecting the water resources of the state,
and in exercise of the powers delegated, Porter-Cologne, like the CWA, employs a combination
of water quality standards and point source pollution controls.*’

Porter Cologne sections13240-13247 address the development and implementation of regional
water quality control plans, including “water quality objectives,” defined in section 13050 to
mean “the limits or levels of water quality constituents or characteristics which are established
for the reasonable protection of beneficial uses of water or the prevention of nuisance within a
specific area.”*? Section 13241 provides that each regional board “shall establish such water
quality objectives in water quality control plans as in its judgment will ensure the reasonable
protection of beneficial uses and the prevention of nuisance.” The section directs the regional
boards to consider, when developing water quality objectives:

(a) Past, present, and probable future beneficial uses of water.

(b) Environmental characteristics of the hydrographic unit under consideration,
including the quality of water available thereto.

(c) Water quality conditions that could reasonably by achieved through the
coordinated control of all factors which affect water quality in the area.

(d) Economic considerations.
(e) The need for developing housing within the region.
(f) The need to develop and use recycled water. >

Beneficial uses, in turn, are defined in section 13050 as including, but not limited to “domestic,
municipal, agricultural and industrial supply; power generation; recreation; aesthetic enjoyment;
navigation; and preservation and enhancement of fish, wildlife, and other aquatic resources or
preserves.”>* In addition, section 13243 permits a regional board to define “certain conditions or

areas where the discharge of waste, or certain types of waste, will not be permitted.”>’

Sections 13260-13274 address the development of “waste discharge requirements,” which
section 13374 states “is the equivalent of the term ‘permits’ as used in the Federal Water

31 Water Code section 13142 (Stats. 1969, ch. 482; Stats. 1971, ch. 1288; Stats. 1979, ch. 947;
Stats. 1995, ch. 28).

32 Water Code section 13050 (Stats. 1969, ch. 482; Stats. 1969, ch. 800; Stats. 1970, ch. 202;
Stats. 1980, ch. 877; Stats. 1989, ch. 642; Stats. 1991, ch. 187 (AB 673); Stats. 1992, ch. 211
(AB 3012); Stats. 1995, ch. 28 (AB 1247), ch. 847 (SB 206); Stats. 1996, ch. 1023 (SB 1497)).

33 Water Code section 13241 (Stats. 1969, ch. 482; Stats. 1979, ch. 947; Stats. 1991, ch. 187 (AB
673)).

3 Water Code section 13050 (Stats. 1969, ch. 482; Stats. 1969, ch. 800; Stats. 1970, ch. 202;
Stats. 1980, ch. 877; Stats. 1989, ch. 642; Stats. 1991, ch. 187 (AB 673); Stats. 1992, ch. 211
(AB 3012); Stats. 1995, ch. 28 (AB 1247); Stats. 1995, ch. 847 (SB 206); Stats. 1996 ch. 1023
(SB 1497)).

3% Water Code section 13243 (Stats. 1969, ch. 482).

8
Upper Santa Clara River Chloride Requirements, 10-TC-09
Statement of Decision

CSD000009



Pollution Control Act, as amended.”*® Section 13263 permits the regional boards, after a public
hearing, to prescribe waste discharge requirements “as to the nature of any proposed discharge,
existing discharge, or material change in an existing discharge, except discharges into a
community sewer system.” Section 13263 also provides that the regional boards “need not
authorize the utilization of the full waste assimilation capacities of the receiving waters,” and
that the board may prescribe requirements although no discharge report has been filed, and may
review and revise requirements on its own motion. The section further provides that “[a]ll
discharges of waste into waters of the state are privileges, not rights.”>” Section 13377 permits a
regional board to issue waste discharge requirements “which apply and ensure compliance with
all applicable provisions of the [Federal Water Pollution Control Act].”*® In effect, sections
13263 and 13377 permit the issuance of waste discharge requirements concurrently with an
NPDES permit “if a discharge is to waters of both California and the United States.””’

California’s Antidegradation Policy (State Water Resources Control Board Resolution NO. 68-
16 adopted October 24, 1968)

In 1968, the SWRCB adopted Resolution 68-16, formally entitled “Statement of Policy With
Respect to Maintaining High Quality of Waters In California,” to prevent the degradation of
surface waters where background water quality is higher than the established level necessary to
protect beneficial uses. That executive order states the following:

WHEREAS the California Legislature has declared that it is the policy of the
State that the granting of permits and licenses for unappropriated water and the
disposal of wastes into the waters of the State shall be so regulated as to achieve
highest water quality consistent with maximum benefit to the people of the State
and shall be controlled so as to promote the peace, health, safety and welfare of
the people of the State; and

WHEREAS water quality control policies have been and are being adopted for
waters of the State; and

WHEREAS the quality of some waters of the State is higher than that established
by the adopted policies and it is the intent and purpose of this Board that such
higher quality shall be maintained to the maximum extent possible consistent with
the declaration of the Legislature;

NOW, THEREFORE, BE IT RESOLVED:

Whenever the existing quality of water is better than the quality established in
policies as of the date on which such policies become effective, such existing high
quality will be maintained until it has been demonstrated to the State that any
change will be consistent with maximum benefit to the people of the State, will

3® Water code section 13374 (Stats. 1972, ch. 1256).

37 Water Code section 13263(a-b); (g) (Stats. 1969, ch. 482; Stats. 1992, ch. 211 (AB 3012)
Stats. 1995, ch. 28 (AB 1247), ch. 421 (SB 572)).

3% Water Code section 13377 (Stats. 1972, ch. 1256; Stats. 1978, ch. 746).
3% Exhibit A, Test Claim, at p. 7.
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not unreasonably affect present and anticipated beneficial use of such water and
will not result in water quality less than that prescribed in the policies.

Any activity which produces or may produce a waste or increased volume or
concentration of waste and which discharges or proposes to discharge to existing
high quality waters will be required to meet waste discharge requirements which
will result in the best practicable treatment or control of the discharge necessary
to assure that (a) a pollution or nuisance will not occur and (b) the highest water
quality consistent with maximum benefit to the people of the State will be
maintained.

In implementing this policy, the Secretary of the Interior will be kept advised and
will be provided with such information as he will need to discharge his
responsibilities under the Federal Water Pollution Control Act.

C. Regulatory History

The Santa Clara River is the largest river system in southern California that remains in a
relatively natural state. The River originates in the San Gabriel Mountains in Los Angeles
County, runs through Ventura County, and flows into the Pacific Ocean between the cities of San
Buenaventura (Ventura) and Oxnard. Land uses within the watershed include agriculture, open
space, and residential uses.* Resolution R4-2008-012, adopted by the Regional Board, states
that “[r]evenue from the agricultural industry within the Santa Clara watershed is estimated at
over $700 million annually, and residential use is increasing rapidly both in the upper and lower
watershed.”*! Reaches 5 and 6 of the Santa Clara River are located upstream of the Blue Cut
gauging station, near the Los Angeles/Ventura County line, between the cities of Fillmore (in
Ventura County) and Santa Clarita in Los Angeles County; Reach 4B is in Ventura County.*?
Claimant operates two WRPs that discharge into Reaches 4B, 5 and 6.

In 1975, the Regional Board established water quality objectives for chloride in the Santa Clara
River. The 1975 objectives for surface waters were established, in accordance with the State
Antidegradation Policy (State Board Resolution No. 68-16), and the federal antidegradation
policy (40 C.F.R. 131.12), at a chloride concentration of 90mg/L in Reach 5 and 80 mg/L in
Reach 6 (then known as Reaches 7 and 8).** The 1975 objectives were based on background
concentrations of chloride and intended to protect the beneficial uses identified in the 1975 Basin
Plan, including off-stream agricultural irrigation.”* The Basin Plan included chloride objectives
between 50 and 150 mg/L for the remaining reaches of the Santa Clara River.*® When the

40 See Exhibit A, Test Claim, at p. 34; Exhibit B, LA Regional Board Comments, at p. 1.
*1 Exhibit A, Test Claim, at p. 34.

42 See Exhibit B, Resolution R4-2007-018, at paragraphs 4-6, describing subdividing Reach 4
into Reaches 4A and 4B, for purposes of TMDL revision.

# Exhibit A, at pp. 49-52, Resolution R4-2008-012, describing conditional waste load
allocations for Valencia and Saugus WRPs.

* See Exhibit A, atp. 151, Exhibit 6, LA Regional Board Resolution 97-02.
45 o
Ibid.

* Ibid,
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SWRCB set the water quality objectives in 1975, it “assumed the chloride concentrations in
imported waters would remain relatively low.”*’ However, in the years following, “chloride
concentrations in the imported water supply into the Los Angeles Region increased,” and in 1978
the Board “modified the water quality objectives for chloride...to 100 mg/L for both reaches.”*®

In 1990 the Regional Board adopted a resolution responding to the changing conditions of the
imported water supply related to drought (referred to by both the claimant and the Regional
Board as the “Drought Policy”). For dischargers into the Santa Clara River who applied for
relief under the Drought Policy, chloride concentrations were permitted “in the discharger’s
effluent to be the lesser of: (1) 250 mg/L; or (2) the chloride concentration of supply water plus
85 mg/L.”* The board renewed the Drought Policy in 1993 and 1995 “because the chloride
levels in supply waters remained higher than the chloride levels before the onset of the drought.”
In 1997, the Regional Board rescinded the Drought Policy and revised the water quality
objectives for chloride for the Los Angeles River, Rio Hondo, and the San Gabriel River, but not
for the Santa Clara River, “due to the potential for future adverse impacts to agricultural
resources in Ventura County.” The board “granted temporary variances to certain dischargers in
the Santa Clara River watershed, including the Valencia and Saugus WRPs.”*" The interim
effluent limits of 190 mg/L were applied for three years to the two facilities.”!

In 1998 the Santa Clara River “appeared for the first time on the state’s federally required 303(d)
list of impaired waterbodies for chloride.”*? Reaches 5 and 6 of the Upper Santa Clara River did
not meet the 100 mg/L water quality objective (WQO), and “[b]eneficial uses of the Upper Santa
Clara River, including agricultural supply water and groundwater recharge were listed as
impaired.”> The Valencia and Saugus WRPs, which are owned and operated by the District, are
two major point sources that discharge to the upper reaches of the River.”* The two WRPs are
responsible for approximately 70 percent of the chloride loading to the River.”> The Valencia

7 Exhibit B, at p. 507, L.A. Regional Board Resolution 97-02, paragraph 2.

* Exhibit B, at p. 502, Attachment 56, 1978 Revisions to the Water Quality Control Plan for the
Santa Clara River Basin.

¥ See Exhibit B, Attachment 57, at p. 507, L.A. Regional Board Resolution 97-02, paragraph 2.

*% Exhibit B, LA Regional Board Comments, at p. 10; Attachment 57, at p. 507 [L.A. Regional
Board Resolution 97-02, paragraph 2].

> Exhibit B, LA Regional Board Comments, at p. 10.

>2 Ibid [referring to the Clean Water Act section 303(d), codified at 33 U.S.C. 1313(d), which
requires states to identify and report to the EPA on those waters within its boundaries for which
the effluent limitations have not proven effective “to implement any water quality standard
applicable to such waters”]. See also, Exhibit A, Test Claim, at p. 9.

>3 Exhibit B, LA Regional Board Comments, at p. 10. See also Exhibit B, LA Regional Board
Comments, Attachment 58, at p. 523 [L.A. Regional Board Resolution 03-088, paragraph 2].

>4 Exhibit A, Test Claim, at p. 34.

>> Exhibit B, LA Regional Board Comments, at p. 11. See also, Exhibit A, Test Claim, at p. 48.
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and Saugus WRPs were not designed to remove chloride from waste water, and in fact have been
contributing to elevated chloride concentrations due to the use of chlorine disinfection.®

In October of 2002, the Regional Board adopted Resolution 02-018, amending the Basin Plan to
include a TMDL for chloride in the Santa Clara River. The same resolution also assigned “final
WLAS to the Valencia and Saugus WRPs of 100 mg/L to be included also in their NPDES
permits.” However, the TMDL resolution also included “interim WLAs for the [Saugus and
Valencia facilities], to provide the District time to implement chloride source reduction,
complete site-specific objective (“SSO”) studies, and make any necessary modifications to the
WRPs.”*" The District determined at the time that the TMDL would require approximately $500
million in upgrades to its treatment facilities, including advanced treatment (desalination) at both
WRPs in order to meet the effluent limitations of 100 mg/L chloride. The District appealed the
decision to the SWRCB, which adopted Resolution 2003-0014, remanding the TMDL to the
Regional Board for reconsideration of various items including: (1) an extension of the interim
chloride limits, and (2) re-evaluation of the water quality objectives accounting for the beneficial
uses to be protected, the quality of the imported water supply, and the imgacts of drought
periods.”® In response, the Regional Board adopted Resolution 03-008,” which included
interim WLAs and a phased implementation plan for the chloride TMDL, including a number of
required studies. On May 6, 2004, the Regional Board adopted Resolution 04-004, which
revised and superseded the interim WLAs and implementation plan adopted by Resolution 03-
008.The TMDL was approved by the EPA, as amended by Resolution 03-008, and Resolution
04-004, on April 28, 2005.

In 2006, the board shortened the compliance period and the interim WLAs by two years;
Resolution R4-2006-016 was approved by EPA June 12, 2008.° And finally, in 2008, the board
shortened the compliance period by an additional year, but relaxed the chloride requirements as
described in the next paragraph.®!

Between 2005 and 2008, several special studies were conducted, as required under the prior
TMDL.%* On December 11, 2008, the Regional Board adopted Resolution R4-2008-012, saying:
“The completion of these TMDL special studies...has led to the development of an alternative
TMDL implementation plan that addresses chloride impairment of surface waters and

%% Exhibit A, Test Claim, at pp. 7; 11-12; 175; Exhibit B, LA Regional Board Comments, at pp.
9-10.

3T Exhibit A, Test Claim, at p. 10; Exhibit B, LA Regional Board Comments, at pp. 10-11.
>% Exhibit B, at p. 523, Attachment 58, LA Regional Board Resolution 03-008.
> Exhibit B, at p. 523, Attachment 58, LA Regional Board Resolution 03-008.

5 Exhibit B, Attachment 60, at p. 566, Regional Board Resolution R4-2006-016, Implementation
Task 14. See also, Exhibit X, SCVSD Draft EIR, at p. 8.

1 Exhibit B, Attachment 63, at p. 624, Regional Board Resolution R4-2006-016, Implementation
Task 21.

62 See Exhibit A, Attachment 1, at pp. 34-36 [Regional Board Resolution R4-2008-012,
paragraphs 10-16].
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degradation of groundwater.”® The alternative plan is known as the Alternative Water

Resources Management program; the AWRM includes:

...the development of site-specific objectives [SSOs] for chloride while protecting
beneficial uses; chloride source reduction actions through the removal of self-
regenerating water softeners; a switch from chlorine-based disinfection to
ultraviolet disinfection at both WRPs; chloride load reduction actions through
advanced treatment (like reverse osmosis and microfiltration) of a portion of the
Valencia WRP’s effluent; supplemental water to enhance assimilative capacity of
local groundwater or surface water; alternative water supply to protect salt-
sensitive agricultural beneficial uses during drought conditions; construction of
extraction wells and pipelines; and expansion of recycled water uses with[in] the
Santa Clarita Valley.**

The SSOs adopted are 150 mg/L in Reaches 5 and 6 and 117 mg/L for Reach 4B, which is
adjusted to 130 mg/L when the supply water has chloride levels above 80 mg/L.®> The
conditional WLAs for the Valencia and Saugus facilities are also 150 mg/L for discharges to
Reaches 5 and 6, and 117 mg/L for discharge to Reach 4B.°° The Resolution provides for the
construction and implementation of advanced treatment (reverse osmosis desalination) at the
Valencia facility, as well as a number of water supply control measures designed to attain the site
specific objectives.®” The relaxed requirements are conditioned upon “the Claimant’s full and
ongoing implementation of the AWRM program.”®® The 2008 resolution was approved by the
State Water Board, OAL, and then finally by the U.S. EPA on April 6, 2010.%

This test claim was filed by Santa Clarita Valley Sanitation District on March 30, 2011. On July
29, 2011, the Regional Board filed comments on test claim.”® On August 8, 2011, the
Department of Finance (Finance) filed comments on the test claim.”" On September 28, 2011,
the District filed rebuttal comments in response to both Finance and Regional Board
comments.”

% Exhibit A, Attachment 1, at p. 36 [Regional Board Resolution R4-2008-012, paragraph 15].

54 Exhibit A, Attachment 1, at p. 42 [Regional Board Resolution R4-2008-012, Table 3-A
“Conditional Site Specific Objectives for the Santa Clara River Surface Waters].

1d., p. 42.
5 1d., at pp. 49-51.
T 1d., atp. 51.

% Exhibit B, LA Regional Board Comments, at p. 17. See also, Exhibit A, Test Claim, at p. 11
[“If the AWRM program is not timely implemented, the water quality objectives for chloride
will revert back from the conditional SSOs to the current levels of 100 mg/L.”].

59 Exhibit A, Test Claim, at p. 11; Exhibit B, LA Regional Board Comments, at p. 17.
7% Exhibit B, LA Regional Board Comments.

I Exhibit C, Department of Finance Comments.

2 Exhibit D, Claimant’s Rebuttal Comments.
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III.  Positions of the Parties
Santa Clarita Valley Sanitation District Position

The District seeks reimbursement for costs associated with implementing the Alternative Water
Resources Management program (AWRM) described in Resolution R4-2008-012. The AWRM
includes technology upgrades at the two WRPs, as well as alternative water supply and
groundwater management techniques in order to attain the site-specific objectives and waste load
allocations of 150 mg/L for Reaches 5 and 6, and 117 mg/L for Reach 4B.” The District also
alleges costs incurred in fiscal years 2009-2010 and 2010-2011 associated with Implementation
Tasks outlined in the Resolution; these tasks primarily involve conducting studies and
developing suggested revisions to the TMDL over a span of years commencing May 4, 2005.7*

The District explains that the CWA “requires states to adopt water quality standards for the
beneficial uses of waters of the United States and the water quality criteria for specific uses of
those waters.” The Act further requires “continuing review and revision of the standards,” and
requires states to “continually identify those waters of the United States within their boundaries
that do not meet water quality standards (the ‘303(d) List’), rank them in order of priority for
enforcement, and prepare TMDLs for those waters that will ensure re-attainment of the standard
through action by regulated dischargers.” However, the District asserts that “[w]hile the Clean
Water Act mandates these planning activities, it leaves to the states their evaluation and specific
determination of regulatory requirements based, in part, upon site-specific factors.””

The District argues that the Regional Board’s determination of water quality objectives, and
eventually a TMDL for chloride, was discretionary regulatory activity that was not mandated by
federal law. The District bases its conclusion that the TMDL was discretionary on the fact that
the TMDL and WLAs have changed over time.

The District asserts that it “now faces enormous costs to ‘solve’ a problem that is has not created
and does not control, and has already substantially mitigated by implementing a comprehensive
chloride source reduction program within the sewer service area.” The District estimates its
costs “to comply with the TMDL’s conditional SSOs and WLAs is $250 millon.””® The District
acknowledges that “[s]ome of the compliance project costs may be paid from service charges,”
but the District asserts that its “elected officials could not support the proposed rate increases in
the face of fierce public opposition.” The District maintains that “a local agency does not fall
under the fee increase exception [of section 17556(d)] if it is unable to obtain the requisite
approval under the Proposition 218 process,” which requires a local agency to provide notice of
any new or increased assessment. The District provided the notice, as required, and alleges that
it “received strong opposition amongst its constituents,” and “[a]s a result, the District has been
unable to successfully implement a rate increase due to public resistance.””’

7 Exhibit A, Test Claim, at pp. 16; 49-51.

" Exhibit A, Test Claim, at pp. 13-17; 59-63.
7> Exhibit A, Test Claim, at p. 5.

7® Exhibit A, Test Claim, at p. 12.

" Id, at p. 25.
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In response to the Regional Board’s comments on the test claim, the District’s rebuttal comments
stress the discretion available to the Regional Board, which it believes demonstrates that the
Resolution is not necessary to implement a federal mandate. The comments further state that the
District’s “elected officials could not implement the proposed rate increase in the face of fierce
public opposition;” that the District participated in developing the AWRM “only to protect, to
the best of its ability, the interests of its ratepayers;” and that therefore “the District is entitled to
subvention of the costs that have been and will be incurred as a result of this mandate.””®

In comments on the draft staff analysis, the District argues that it is “the passive recipient of
imported high-chloride drinking water, which it must treat to prevent a speculative harm.” The
District argues that the TMDL “requires the District to pay more than its fair share of cleanup
costs to prevent speculative damage.” The District argues that it “has no legal authority to obtain
reimbursement for the parties responsible for much of the chloride nor from the beneficiaries of
the treatment,” and therefore the district “is being forced to pay to solve a speculative problem
with origins and effects that are outside its jurisdiction.”” With respect to the draft staff
analysis, the District argues that (1) the implementation tasks alleged in the test claim Resolution
should not be denied on grounds that they are not new, because “the 2008 TMDL is the result of
the final appeal of the original 2002 approval;” (2) the acceleration of implementation is a higher
level of service; (3) the AWRM must be evaluated with reference to the pre-TMDL
requirements, in order to determine whether it constitutes a new program or higher level of
service; and (4) the District does not have sufficient fee authority to cover the costs of the
program, because it is “subject to Prop. 218 protests and referenda on the rates necessary to
support the TMDL facilities.”®

Los Angeles Regional Water Quality Control Board Position

The Regional Board maintains that this test claim does not qualify for subvention. The Regional
Board argues that CWA imposes a requirement to establish a TMDL for chloride for an impaired
water body. In addition the Regional Board asserts that that absent the AWRM plan, the
claimant would be required to meet the water quality standard established for the Santa Clara
River in the 2002 TMDL (and maintained in the revisions of 2004 and 2006) by the year 2015.
The Regional Board argues that it has no discretion whether to adopt water quality objectives
due to the listing of the Santa Clara River under section 1313(d) of the CWA. The Regional
Board asserts that “[w]ater quality standards are adopted pursuant to the Clean Water Act, and
any TMDL is required to attain and maintain the applicable water quality standards, no matter
how many times these regulatory mechanisms are modified and amended.”®' The Regional
Board further argues that the alleged discretion exercised in allocating pollutant loading among
various dischargers does not make the Resolution a state-mandated program: “a TMDL is not
valid unless it contains wasteload and load allocations.” The Regional Board holds that “to

8 Exhibit D, Rebuttal Comments, at pp. 2-14.

7 Exhibit J, Claimant Comments on Draft Staff Analysis, at pp. 1; 6.
%0 Exhibit J, Claimant Comments on Draft Staff Analysis, at pp. 2-6.
81 Exhibit B, LA Regional Board Comments, at pp. 22-23.
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protect beneficial uses, the Los Angeles Water Board had no choice but to assign wasteload
allocations to each point source discharger, including the Claimant.”®

In addition, the Regional Board also argues that the Resolution does not impose a new program
or higher level of service. The Regional Board argues that the chloride water quality objective
was first established in 1975, and the 2008 Resolution was intended “to incorporate less-stringent
site-specific objectives in order to support the Claimant’s AWRM program.” The Regional
Board continues: “[t]hus, if anything, the 2008 Resolution imposed a lower level of service in
order to make it less expensive for the Claimant to implement the existing 100 mg/L chloride
water quality objective.” The Regional Board also asserts that it did not impose this program:
“[tlhe AWRM is the Claimant’s chosen method of complying with the Chloride TMDL and the
water quality objectives.” Finally, the Regional Board argues that if the U.S. EPA had adopted a
chloride TMDL. for the Santa Clara River, which the applicable laws permit if the state fails to do
so, “it would have done so without an implementation plan, since the U.S. EPA does not include
implementation plans as part of their TMDLs.” In other words, the District has the Regional
Board to thank for the gradual and phased implementation of the TMDL, which the Regional
Board implied is less burdensome and expensive than a TMDL adopted by the Administrator of
the U.S. EPA.*

Moreover, the Regional Board argues that “the 2008 Resolution is a regulatory provision of
general applicability and not a new program or higher level of service.” The Regional Board
asserts that “[w]ater quality objectives apply to a waterbody as a whole, and all dischargers are
subject to them.” The Regional Board further states that “[l]ikewise, TMDLs must assign
wasteload allocations and load allocations to all sources of the pollutant, both public agencies
and private industry alike.” Therefore, the Regional Board concludes that “the challenged
provisions treat dischargers with an even hand, irrespective of status (any point or nonpoint
source) and are not peculiar to local agencies.”™*

Finally, the Regional Board argues that three of the statutory exceptions of Government Code
section 17556 are applicable. The Regional Board argues that the water quality standards and
the TMDL contained in the Resolution are federally mandated, and therefore section 17556(c)
applies.”® The Regional Board argues also that section 17556(a) applies to bar this test claim
because “the Claimant itself developed and proposed the AWRM program and then requested
the Los Angeles Water Board to adopt the AWRM as part of its 2008 Resolution.”® And, the
Regional Board argues that the District possesses fee authority within the meaning of section
17556(d). The Regional Board dismisses the claimant’s assertion that “the District’s board
declined to adopt the proposed rate increases based on the expectations that any substantive rate
increase would be overturned by way of referendum due to fierce opposition from the district’s

82 Exhibit B, LA Regional Board Comments, at p. 24.
%3 Exhibit B, LA Regional Board Comments, at p. 26.
 Exhibit B, LA Regional Board comments, at pp. 26-27.
%> See Exhibit B, LA Regional Board Comments, at p. 28.
% Exhibit B, LA Regional Board Comments, at p. 29.
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ratepayer.”®’ The Regional Board argues that “[t]he plain language of this exception is based on

the Claimant’s authority, not on the Claimant’s practical ability in light of surrounding economic
circumstances, to levy fees.”® The Regional Board concludes that “[t]he Claimant cannot rely
on mere speculation as to what could happen as a defense to the fee increase exception” of
section 17556(d).*

In comments submitted on the draft staff analysis, the Regional Board substantially concurs with
the analysis below, but reiterates that the Resolution is not a reimbursable mandate because it is
not unique to government, and applies to the water body generally. The Board “respectfully
requests that the Commission address this argument in the context of the Resolution as a whole
and determine that the Resolution does not impose requirements unique to government.””

Department of Finance Position

Finance argues that the TMDL does not impose a reimbursable state mandate because “(1) the
regulations are required by section 303(d) of the federal Clean Water Act, (2) the regulations by
themselves do not require the claimant to act, and (3) even if the regulations required action,
claimant has fee authority sufficient to pay its costs.” Finance also questions whether the claim
may be time barred, because the Resolution was adopted by the Regional Board in December
2008, and the test claim was filed on March 30, 2011.”"

Other Public Comment

On October 9, 2013, Ms. Lynda Cook of Santa Clarita filed comments on the draft staff analysis.
Ms. Cook asserted that residents of Santa Clarita should not be responsible for the costs of
removing chloride from the Santa Clara River, because the residents of Santa Clarita are not the
cause of high concentrations of chloride in the Santa Clara River. Ms. Cook further asserted that
increased fees for sewer services are a tax, and should be subject to voter approval.®?

On October 18, 2013 the City of Santa Clarita submitted written comments on the draft staff
analysis, in which the City argued that “compliance with the Upper Santa Clara River Chloride
Total Maximum Daily Load will cost our Santa Clarita Valley residents and businesses millions
of dollars.” The City argued that “[1]t is essential for the vitality of our community that
compliance with State-created regulations, such as this one, be supported by the State.””

IV. Discussion

Article XIII B, section 6 of the California Constitution provides in relevant part the following:

87 Exhibit B, LA Regional Board Comments, at pp. 30-31 [citing to Exhibit A, Test Claim, at p.
26].

%8 Exhibit B, LA Regional Board Comments, at p. 31 [citing Connell v. Superior Court (1997) 59
Cal App.4th 382, at pp. 401-402].

%% Exhibit B, LA Regional Board Comments, at p. 31.

% Exhibit I, LA Regional Board Comments on Draft Staff Analysis, at pp. 1-2.
1 Exhibit C, Department of Finance Comments, at pp. 1-2.

°2 Exhibit G, Public Comments on Draft Staff Analysis.

% Exhibit H, City of Santa Clarita Comments.
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Whenever the Legislature or any state agency mandates a new program or higher
level of service on any local government, the state shall provide a subvention of
funds to reimburse such local government for the costs of such programs or
increased level of service. ..

The purpose of article XIII B, section 6 is to “preclude the state from shifting financial
responsibility for carrying out governmental functions to local agencies, which are ‘ill equipped’
to assume increased financial responsibilities because of the taxing and spending limitations that
articles XIII A and XIII B impose.””* Thus, the subvention requirement of section 6 is “directed
to state-mandated increases in the services provided by [local government] ...”*> Reimbursement
under article XIII B, section 6 is required when the following elements are met:

1. A state statute or executive order requires or “mandates” local agencies or
school districts to perform an activity.

2. The mandated activity either:

a. Carries out the governmental function of providing a service to the
public; or

b. Imposes unique requirements on local agencies or school districts and
does not apply generally to all residents and entities in the state.”’

3. The mandated activity is new when compared with the legal requirements in
effect immediately before the enactment of the test claim statute or executive
order and it increases the level of service provided to the public.”®

4. The mandated activity results in the local agency or school district incurring
increased costs, within the meaning of section 17514. Increased costs,
however, are not reimbursable if an exception identified in Government Code
section 17556 applies to the activity.”

The determination of whether a statute or executive order imposes a reimbursable state-mandated
program is a question of law.'”” The Commission is vested with exclusive authority to
adjudicate disputes over the existence of state-mandated programs within the meaning of article
XIII B, section 6.'°" In making its decisions, the Commission must strictly construe article XIII

% County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

% County of Los Angeles v. State of California (1987) 43 Cal 3d 46, 56.

% San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 874.
7 Id. at 874-875 (reaffirming the test set out in County of Los Angeles, supra, 43 Cal.3d 46, 56.)

% San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified
School District v. Honig (1988) 44 Cal.3d 830, 835.

* County of Fresno v. State of California (1991) 53 Cal.3d 482, 487, County of Sonoma v.
Commission on State Mandates (Cal. Ct. App. 1st Dist. 2000) 84 Cal. App.4th 1265, 1284,
Government Code sections 17514 and 17556.

10 County of San Diego, supra, 15 Cal 4th 68, 109.
1 Kinlaw v. State of California (1991) 53 Cal.3d 482, 487.
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B, section 6, and not apply it as an “equitable remedy to cure the perceived unfairness resulting
from political decisions on funding priorities.” '**

A. Threshold Issues: the Santa Clarita Valley Sanitation District is an Eligible
Claimant Before the Commission; Resolution R4-2008-012 is an Executive Order
within the Meaning of Article XIII B, Section 6; and the Test Claim is Timely Filed.

1. The Santa Clarita Valley Sanitation District is an Eligible Claimant before the
Commission.

Article XIII B, section 6 requires reimbursement for increased costs mandated by the state.
“Costs mandated by the state” is defined to mean “any increased costs which a local agency or
school district is required to incur...as a result of any statute...or any executive order
implementing any statute...which mandates a new program or higher level of service of an
existing program.”'® “Local agency,” in turn, is defined to include “any city, county, special
district, authority, or other political subdivision of the state.”'**

However, not every “local agency,” as defined, is an eligible claimant before the Commission.
In addition to an entity fitting the description above, the entity must also be subject to the tax and
spend limitations of articles XIII A and XIII B. The California Supreme Court, in County of
Fresno v. State of California,'” explained the constitutional subvention requirement as follows:

Section 6 was included in article XIII B in recognition that article XIII A of the
Constitution severely restricted the taxing powers of local governments. ..
Specifically, it was designed to protect the tax revenues of local governments
from state mandates that would require expenditure of such revenues. Thus,
although its language broadly declares that the “state shall provide a subvention of
funds to reimburse ... local government for the costs [of a state-mandated new]
program or higher level of service,” read in its textual and historical context
section 6 of article XIII B requires subvention only when the costs in question can
be recovered solely from tax revenues.'"

17 the

Accordingly, in Redevelopment Agency of San Marcos v. Commission on State Mandates,
Fourth District Court of Appeal concluded that redevelopment agencies were not eligible to
claim reimbursement because their funding came primarily from tax increment financing, which
the court determined, due to a valid statutory exemption, was not subject to the taxing and

spending limitations of articles XIII A and XIII B:

Because of the nature of the financing they receive, tax increment financing,
redevelopment agencies are not subject to this type of appropriations limitations
or spending caps; they do not expend any “proceeds of taxes.” Nor do they raise,

192 County of Sonoma, supra, 84 Cal. App.4th 1265, 1280 [citing City of San Jose, supral.
1% Government Code section 17514 (Stats. 1984, ch. 1459).

1% Government Code section 17518 (Stats. 1984, ch. 1459).

195 County of Fresno, supra, 53 Cal.3d 482.

1% 1d, at p. 487. Emphasis in original.

197 (Cal. Ct. App. 4th Dist. 1997) 55 Cal.App.4th 976
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through tax increment financing, “general revenues for the local entity.” The
purpose for which state subvention of funds was created, to protect local agencies
from having the state transfer its cost of government from itself to the local level,
is therefore not brought into play when redevelopment agencies are required to
allocate their tax increment financing in a particular manner...'"®

Therefore, a local agency that does not collect and expend “proceeds of taxes” is not an eligible
claimant before the Commission.'*”

Here, the District receives af least some amount of its funding from local taxes, and is subject to
an appropriations limit for at least a portion of its revenues, and is therefore an eligible claimant.
The State Controller’s Special Districts Annual Report for 2010-2011 indicates that the Santa
Clarita Valley Sanitation District was subject to an appropriations limit for approximately one-
third of its total revenue (nearly $11 million), and made total appropriations subject to the
appropriations limit in the amount of $5,778,450.""° Based on the foregoing, the Commission
finds that the Santa Clarita Valley Sanitation District is an eligible claimant before the
Commission.

2. The Regional Water Board’s Order is an Executive Order within the Meaning of
Article XIII B, Section 6.

Article XIII B, section 6 provides that “[w]henever the Legislature or any state agency mandates
a new program or higher level of service on any local government, the state shall provide a
subvention of funds to reimburse such local government for the costs of such programs or
increased level of service...” Government Code section 17514 provides that costs mandated by
the state includes “any increased costs which a local agency or school district is required to
incur...as aresult of. . any executive order implementing any statute...which mandates a new
program or higher level of service of an existing program...” Government Code section 17516
defines an “executive order” to mean “any order, plan, requirement, rule, or regulation issued
by...[a]ny agency, department, board, or commission of state government.” !

Because Resolution R4-2008-012 is an order of a state board, the Commission finds that
Resolution R4-2008-012 is an executive order within the meaning of article XIII B, section 6.

3. The Test Claim was Timely Filed.

Section 17551 provides that “[1]ocal agency and school district claims shall be filed not later than
12 months following the effective date of a statute or executive order, or within 12 months of
incurring increased costs as a result of a statute or executive order, whichever is later.”'!?

19 Redevelopment Agency of San Marcos, supra, 55 Cal.App.4th at p. 986 [internal citations
omitted].

19 Ibid. See also, County of Fresno, supra (1991) 53 Cal.3d 482, at p. 487 [“[R]ead in its
textual and historical context section 6 of article XIII B requires subvention only when the costs
in question can be recovered solely from tax revenues.”].

"% Exhibit X, 2010-2011 Special Districts Annual Report Excerpts 1 and 2.
" Government Code section 17516 (as amended by Stats. 2010, ch. 288 (SB 1169)).
12 Government Code section 17551 (Stats. 2007, ch. 329 (AB 1222)).
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Section 1183 of the Commission’s regulations states that “within 12 months,” for purposes of
test claim filing, “means by June 30 of the fiscal year following the fiscal year in which
increased costs were first incurred by the claimant.” '

Finance has raised the statute of limitations found in section 17551, arguing that the test claim
was filed on March 30, 2011, while the Resolution had an effective date of December 11, 2008.
Finance further argues that the District “asserts that eligible costs under the claim include those
for the entire fiscal year 2009-10.” Finance concludes that “[i]f no allegedly state-mandated
costs were incurred until fiscal year 2009-2010, all claimed costs for that fiscal year would have
had to be incurred after March 30, 2010 to not be time barred.”!*

Finance’s first point, that the effective date of the Resolution would place this test claim beyond
the time bar, has some merit. An effective date of December 11, 2008 would require that a valid
test claim be filed by June 30, 2010.

The cover page of the test claim indicates that the Resolution was effective December 11, 2008,
as Finance asserts. However, the Regional Board’s comments on the test claim state that the
Resolution was effective April 6, 2010, the date of US EPA’s approval of the TMDL. In
addition, a later settlement agreement between the District and the Regional Board is in accord,
stating that the Resolution became effective April 6, 2010."" This is a logical conclusion
because TMDLs and waste load allocations must be approved by the SWRCB, OAL,''® and the
Administrator of the US EPA.""7 An effective date of April 6, 2010, would require that a timely
filed test claim be submitted on or before June 30, 2011. This test claim was filed March 30,
2011, and therefore was filed before the expiration of the statute of limitations, based on the
effective date agreed upon by the parties.

Based on the foregoing, the Commission finds that this test claim was timely filed.

B. The Regional Water Board’s Resolution and Order does not Impose a New Program
or Higher Level of Service within the Meaning of Article XIII B, Section 6.

The District states that “Regional Board Resolution No. R4-2008-012 requires: (1) compliance with
specific waste load allocations that will also be incorporated into the Saugus and Valencia WRPs'
NPDES permits; and (2) specific "timplementation tasks" necessary for compliance.” The final waste
load allocations, along with the Implementation Tasks, “are the subject of this test claim.”''®

Attachment B to Resolution R4-2008-012 outlines the conditional site-specific objectives for
Reaches 4B, 5, and 6, and conditional waste load allocations for the water discharged from the

13 Code of Regulations, title 2, section 1183 (Register 2008, No. 17).
114 Exhibit C, Department of Finance Comments, at p. 2. See also, Exhibit A, Test Claim, at p.
17; Exhibit D, Rebuttal Comments, at p. 13.
115 Exhibit X, Settlement Agreement, at p. 4.

16 Exhibit B, LA Regional Board Comments, at p. 8 [citing Water Code §§ 13245, 13246,
Government Code § 11353]. See also, Exhibit A, Test Claim, at p. 6.

"7 Exhibit B, LA Regional Board Comments, at p. 8 [citing 33 U.S.C. § 1313(c)(3); 40 C.F.R. §
131.20(c)]. See also, Exhibit A, Test Claim, at p. 6.

18 Exhibit A, Test Claim, at p. 13.
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Valencia and Saugus WRPs to Reaches 4B, 5, and 6. The WLAs for the District’s WRP facilities are
based on, and numerically identical to, the SSOs for the respective reaches (117 mg/L chloride for
Reach 4B, and the discharge into Reach 4B; 150 mg/L chloride for Reaches 5 and 6, and for the
discharge into Reaches 5 and 6). 19" All other point sources are assigned WLAs equal to 100
mg/L."* Attachment B also provides for the operation of reverse osmosis treatment at the Valencia
WRP, the provision of supplemental water to Reach 4B when chloride concentrations exceed 117
mg/L, and the design and construction of advanced treatment facilities. 12! In addition, Attachment B
outlines the following implementation tasks:

4. The SCVSD will convene a technical advisory committee or committees
(TAC(s)) in cooperation with the Regional Board to review literature, develop a
methodology for assessment, and provide recommendations with detailed
timelines and task descriptions to support any needed changes to the time
schedule for evaluation of appropriate chiloride threshold for Task 6...

5. Groundwater/Surface Water Interaction Model: The SCVSD will solicit
proposals, collect data, develop a model in cooperation with the Regional Board,
obtain peer review, and report results. The impact of source waters and reclaimed
water plans on achieving the water quality objective and protecting beneficial
uses, including impacts on underlying groundwater quality, will also be assessed
and specific recommendations for management developed for Regional Board
consideration. The purpose of the modeling and sampling effort is to determine
the interaction between surface water and groundwater as it may affect the
loading of chloride from groundwater and its linkage to surface water quality.

6. Evaluation of Appropriate Chloride Threshold for the Protection of Sensitive
Agricultural Supply Use and Endangered Species Protection: The SCVSD will
prepare and submit a report on endangered species protection thresholds. The
SCVSD will also prepare and submit a report presenting the results of the
evaluation of chloride thresholds for salt sensitive agricultural uses, which shall
consider the impact of drought and low rainfall conditions and the associated
increase in imported water concentrations on downstream crops utilizing the
result of Task 5.

7. Develop SSO for Chloride for Sensitive Agriculture: The SCVSD will solicit
proposals and develop technical analyses upon which the Regional Board may
base a Basin Plan amendment.

8. Develop Anti-Degradation Analysis for Revision of Chloride Objective by SSO:
The SCVSD will solicit proposals and develop draft anti-degradation analysis for
Regional Board consideration.

9. Develop a pre-planning report on conceptual compliance measures to meet
different hypothetical final conditional wasteload allocations. The SCVSD shall
solicit proposals and develop and submit a report to the Regional Board that

19 Exhibit A, Test Claim, at pp. 46-53.
120 Exhibit A, Test Claim, at p. 52.
121 Exhibit A, Test Claim, at pp. 50-52; 58; 63.
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identifies potential chloride control measures and costs based on different
hypothetical scenarios for chloride SSOs and final conditional wasteload
allocations.

q..q

17. a)Implementation of Compliance Measures, Complete Fnvironmental Impact
Report: The SCVSD shall complete a Wastewater I'acilities Plan and
Programmatic Environmental Impact Report for facilities to comply with final
effluent permit limits for chloride.

q.9

20. The interim WLAs for chloride shall remain in effect for no more than 10
years after the effective date of the TMDL. Conditional SSO for chloride in the
USCR shall be achieved. Final conditional WLAs for chloride in Reaches 4B, 5,
and 6 shall apply by May 5, 2015. The Regional Board may consider extending
the completion date of this task as necessary to account for events beyond the
control of the SCVSD."**

The District alleges the following costs mandated by Resolution R4-2008-012:

Summary of the Implementation Tasks Completed to Date:

TMDL Study/Task Cost
TMDL Collaborative Process Facilitation Services (Task 4) $0.8 million
Ground Water Surface Water Interaction Model (Task 5) $3.1 million
Agricultural Chloride Threshold Study (Task 6) $0.7 million
Threatened and Endangered Species Study (Task 6) $0.1 million
Site Specific Objectives and Anti-Degradation Study (Task 7 & 8) $0.3 million
Chloride Compliance Cost Study (Task 9) $0.5 million
Facilities Plan & EIR (Task 17a) $1.1 million
Total TMDL Study Costs to Date $6.6 million
q....9

As previously indicated, the District has implemented a comprehensive chloride
source reduction program within the sewer service area designed to reduce
chloride levels in the WRP discharges in order to comply with final WLAs for
chloride. (See Exh. 19). Specifically, the District implemented an innovative
automatic water softener public outreach and rebate program, in compliance with
Senate Bill 475, to remove automatic water softeners, which contribute significant
amounts of chloride to the WRP discharges. The total cost of the program for
removal of automatic water softeners, not including the cost of the District's staff
time, is approximately $4.8 million.'*

122 Exhibit A, Test Claim, at pp. 59-63.
'3 Exhibit A, Test Claim, at pp. 13-16.
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The District goes on to state that compliance with the conditional SSOs and WLAs will require
implementation of “ultra-violet light disinfection at both WRPs;” construction of advanced
treatment facilities such as microfiltration-reverse osmosis and brine disposal for desalination;
salt management facilities such as extraction wells and water supply conveyance pipelines;
supplemental water; and alternative water supplies for the protection of beneficial uses.'** These
activities and costs are described as the AWRM. The District’s “present estimate of the cost to
comply with the TMDL’s conditional SSOs and WLAs is $250 million.”'®

The District estimates its costs to implement the AWRM program as follows:

AWRM Project Element Estimated Capital Cost
Facilities Plan & Environmental Impact Report (EIR) $2.5 million
Advanced Treatment [MF & RO] $30.0 million
Brine Disposal (Deep Well Injection, DWI) $53 million
Ventura Salt Export Facilities

(a) MF/RO Conveyance Pipeline from Valencia WRP $46.5 million

(b) GW Extraction Wells in Ventura County $5.5 million

(c) Blend Water Pipeline from Wells to River $52.3 million
Supplemental Water from local pumped groundwater $30.0 million
Supplemental Water conveyance $12.0 million
UV Disinfection Facilities at Saugus & Valencia WRP $16.5 million
Removal of Automatic Water Softeners $2.4 million
Total Estimated Capital Cost $250.7 million'%

Thus the District has alleged the above activities required by the 2008 Resolution, totaling
approximately $257 million in alleged increased costs. The analysis below addresses whether
the activities alleged in the Implementation Tasks and the AWRM program constitute a new
program or higher level of service.

1. Some of the Implementation Tasks alleged in the Resolution are not new.

Resolution R4-2008-012 constitutes a revision to the prior chloride TMDL for the Upper Santa
Clara River, and therefore many of the implementation tasks included in the resolution may have
already been completed, or, at minimum, were included in earlier versions of the TMDL that
continued to be required when the 2008 Resolution was adopted and which have not been pled in
this test claim, and are therefore not new, with respect to prior law. Activities that are not new,
as compared with an earlier order or resolution in effect at the time the 2008 Resolution was
adopted, do not constitute a new program or higher level of service and, thus, are not
reimbursable in the context of the current test claim.'?’

124 Exhibit A, Test Claim, at pp. 11-12.

2 Id, at p. 12.

126 Exhibit A, Test Claim, at p. 16.

Y27 Lucia Mar Unified School District, supra, (1988) 44 Cal.3d 830, at p. 835.
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Implementation Tasks 4, 5, 6, 7, 8, and 9, quoted above from Resolution R4-2008-012, are found
in nearly identical language in Resolution 04-004,"** and again in Resolution R4-2006-016, both
of which were approved by EPA prior to the adoption of the test claim Resolution.'**'*
Additionally, Implementation Tasks 4-9 are listed in the revised TMDL as having completion
dates prior to the adoption and approval of the 2008 Resolution.”*' Moreover, these tasks appear
to have indeed been completed prior to the adoption of Resolution R4-2008-012: the Resolution
states that “[t]he Santa Clarita Valley Sanitation District (SCVSD) has completed all of the
necessary special studies required by the Chloride TMDL (TMDL Task Nos 3, 4, 5, 6, 7, 8, 9,
10b, and 10¢).” The Resolution further states that “[t]he completion of these TMDL special
studies. .. has led to the development of an alternative TMDL implementation plan that addressed
chloride impairment of surface waters and degradation of groundwater.” >

Based on the plain language of the Resolution itself, these Implementation Tasks were completed
prior to the adoption of the Resolution. It appears that the tasks were repeated in the revised
TMDL adopted December 11, 2008, but activities that were completed (and the costs thereby
incurred) prior to July 1, 2009 are outside the period of eligibility for this test claim.'*
Moreover, activities that were required by a prior version of the TMDL are not new. Therefore,
all costs and activities alleged for Implementation Tasks 4, 5, 6, 7, 8, and 9 do not result in a
state-mandated new program or higher level of service and are denied.

Implementation Task 17a, “Implementation of Compliance Measures, Complete Environmental
Impact Report...” is found in Resolution R4-2006-016.*!*°  The claimant alleges $613,530 for
“Facilities Plan & EIR — Task 17 and $774,890 for “Consultants (TMDL Task 17)” incurred in
fiscal year 2009-2010. However, the activities of implementing compliance measures and
completing an EIR are not new, with respect to prior law, and the resolution which first required
these activities was not pled in this test claim. In fact, claimant was required to prepare the draft
EIR by May 4, 2010 under prior law and an administrative civil liability complaint was brought

128 See Exhibit B, LA Regional Board Comments, at p. 537 and following.
129 Exhibit B, LA Regional Board Comments, at pp. 564-565.

130 See Exhibit X, SCVSD Draft EIR, at p. 8 [stating that Resolution 04-004 was “in effect May
4, 2005,” and Resolution R4-2006-016 was “in effect June 12, 2008.”].

BLE g Task 4: Convening a technical advisory committee to conduct literature review and

develop methodology for assessment; Completion Date 05/04/2006; Task 5:
Groundwater/Surface Water Interaction Model; Completion Date 11/20/2007.

132 Exhibit A, Test Claim, at p. 36.

133 Government Code section 17557(e) [“A test claim shall be submitted on or before June 30

following a fiscal year in order to establish eligibility for reimbursement for that fiscal year.”
This test claim was submitted on March 30, 2011, establishing eligibility for reimbursement
beginning July 1, 2009].

B34 Exhibit B, LA Regional Board Comments, at p. 566.

135 Exhibit X, SCVSD Draft EIR at p. 8 [stating that Resolution R4-2006-016 was “in effect” on
June 12, 2008.].
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by the Regional Board against the District “for the failure to complete Wastewater Facilities
Plans and Programmatic Environmental Impact Reports by the required due date in 2011.”"%

Based on the foregoing, the Commission finds that the Implementation Tasks found in the test
claim Resolution, alleged to impose costs of approximately $6.6 million, are not new
requirements, when compared with prior law, and therefore cannot impose reimbursable costs
mandated by the state.

Finally, the default TMDL, including WLAs of 100 mg/L for the Saugus and Valencia WRPs,
which takes effect “if the District cannot comply with the AWRM program,” is not a new
requirement. The Regional Board adopted a TMDL for Reaches 5 and 6 of the Santa Clara River
in 2002, which “required the Districts to reduce the chloride levels in the Plants’ discharge.”"*’
That TMDL was revised in 2004 and 2006, but the numerical limits were not altered. The
TMDL in effect prior to the 2008 Resolution “has a numeric target of 100 mg/L, measured
instantaneously and expressed as a chloride concentration, required to attain the water quality
objective and protect agricultural supply beneficial use.”'*® In addition, the TMDL includes
“waste load allocations (WL As) [of] 100 mg/L for Valencia WRP and 100 mg/L for Saugus
WRP.”'* The numerical limits, which the parties acknowledge will control if the AWRM
program is not fully and continuously implemented, were adopted in 2002, and approved by U.S.
EPA in April 2005, and have not changed. The default WLAs are therefore not new, irrespective
of whatever costs might be incurred to implement them.

In comments submitted in response to the draft staff analysis, the District argues that the above
analysis “completely ignores the fact that the 2008 TMDL is the result of the final appeal of the
original 2002 approval.” The District argues that the “entire TMDL process began in 2002 with
the initial adoption of the TMDL, and was repeatedly administratively appealed and negotiated
over six years until the District had exhausted all of its administrative remedies and was forced to
accept the 2008 order in the face of the threat of crippling fines.” The District further argues that
“[t]o deny the Test Claim on the grounds that the state mandate is not “new” would be a Catch-
22, since any Test Claim during the appeals process would have been unripe.” The District
concludes that “because the 2002, 2005, and 2006 approvals are part and parcel of the 2008
TMDL, they were “pled” in this Test Claim.” Therefore, the District argues that “[t]he proper
measure of whether the TMDL is a new or higher level of service is to compare the TMDL’s
requirements with the existing or pre-TMDL requirements.”

This argument does not change the above analysis. As discussed above, a test claim must be
filed “not later than 12 months following the effective date of a statute or executive order, or
within 12 months of incurring increased costs as a result of a statute or executive order.”'* In
addition, section 17553 and the regulations require that a claimant identify “the specific sections
of statutes or executive orders and the effective date and register number of regulations alleged

136 Exhibit X, LA Regional Board, Enforcement News, November 26, 2012.
37 Exhibit A, Test Claim, at p. 175.

3% Exhibit A, Test Claim, at p. 191 [Attachment A to Resolution R 02-018].
B9 1d, at p. 192.

10 Government Code 17551(c) (Stats. 2007, ch. 329 (AB 1222)).
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to contain a mandate,” and include a “a detailed description of new activities and costs that arise
from the mandate.”

Here, the District argues that the prior Basin Plan amendments are part and parcel of the 2008
Resolution, and were therefore effectively “pled.” But the test claim form cites only Resolution
R4-2008-012. Moreover, even if the prior Resolutions were “pled” in this test claim as imposing
state-mandated activities, the activities described in Implementation Tasks 4, 5, 6, 7, 8, and 9
would be well outside the statute of limitations described in section 17551, because those
activities were already completed at the time the 2008 Resolution was adopted, and thus costs for
those activities would necessarily have been “first incurred” prior to the adoption of the 2008
Resolution.'"!

In addition, the District is for the first time arguing that “the 2008 TMDL is the result of the final
appeal of the original 2002 approval;”'** in essence arguing that the District was not mandated to
perform any of the activities described in the 2002, 2003, 2004, or 2006 orders until the “final
appeal” was exhausted in the 2008 Resolution. The record does not support this interpretation:
although Resolution 2002-018 was appealed to the SWRCB, and remanded to the District, the
Regional Board on remand adopted Resolution 2003-008, amending Resolution 2002-018, which
was ultimately approved by EPA on April 28, 2005, thus ending the administrative appeals
process for the “original” TMDL, and giving its provisions the force of law.

Accordingly, the District completed the studies required by the “original” TMDL, and those
activities are no longer “new” with respect to prior law. Finally, the “proper measure of whether
the TMDL is a new or higher level of service” is not, as the District suggests, to compare
Resolution 2008-012 to the “existing or pre-TMDL requirements.” Rather, the “proper measure”
of a new program or higher level of service is, as with any other test claim, to compare the test
claim statute or regulation with the law in effect immediately prior to the alleged mandate.'*
Here, the requirements of Implementation Tasks 4-9 and 17a, and the chloride WLAs of 100
mg/L were in force at the time the 2008 test claim Resolution was adopted.

Based on the foregoing, Implementation Tasks 4, S, 6, 7, 8, 9, and 17a are not new, with respect
to prior law. In addition, the waste load allocations are not new, with respect to prior law.
Therefore the Commission finds that none of these provisions constitutes a state-mandated new
program or higher level of service.

2. Accelerating the implementation period of the final waste load allocations under
Implementation Task 20 is not a new program or higher level of service resulting
in increased costs mandated by the state.

1 See Exhibit A, Test Claim, at pp. 34-36 [Resolution R4-2008-012, paragraphs 10; 13-15].

142 Bxhibit J, Claimant Comments on Draft Staff Analysis, at p. 4.

S Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, at p. 835 [“Nor can there
be any doubt that although the schools for the handicapped have been operated by the state for
many years, the program was new insofar as plaintiffs are concerned, since at the time section
59300 became effective they were not required to contribute to the education of students from
their districts at such schools.”] (emphasis added).
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Implementation Task 20 shortens the applicable period of the interim WLAs, thus accelerating
the implementation of the final WLAs for the Saugus and Valencia WRPs, from 11 years to 10
years, commencing with the effective date of the 2002 TMDL.'* The interim WLAs are
designed to accommodate the time needed for the WRPs to implement desalination and other
chloride reduction improvements. For the Saugus WRP, the interim WLA is described as “the
sum of State Water Project treated water supply concentration plus 114 mg/L, as a twelve month
rolling average,” but not to exceed 230 mg/L. For the Valencia WRP, the interim WLA is
described as “the sum of State Water Project treated water supply concentration plus 134 mg/L,
as a twelve month rolling average,” but not to exceed 230 mg/L.'* These interim WLAs were
originally intended to apply for two and one-half years, pursuant to the 2002 TMDL adopted by
the Regional Board. That period was expanded to 13 years after appeal and remand from the
SWRCB, and the revised schedule was approved by the SWRCB, OAL, and the Administrator of
the U.S. EPA.'* Resolution R4-2006-016 shortened the interim WLA period by two years, as
follows:

The interim effluent limits for chloride shall remain in effect for no more than 11
years after the effective date of the TMDL. Water Quality Objective for chloride
in the Upper Santa Clara River shall be achieved. The Regional Board may
consider extending the completion date of this task as necessary to account for
events beyond the control of the [District].'*’

Resolution R4-2008-012 shortened the implementation schedule again, providing that the interim
WLASs “shall remain in effect for no more than 10 years after the effective date of the TMDL.”'*

Based on applicable case law there is no new program inherent in shortening the time frame for
the interim WLAs. Pursuant to the test claim Resolution, the requirements of the interim WLAs
remain the same, only the schedule is accelerated, and the final WLAs attach one year sooner. It
may be argued that it costs more to implement the final WLAs one year sooner, but this change
does not of itself constitute a new program or higher level of service.'*

144 The 2002 Resolution was approved by U.S. EPA, after appeal, remand, and revision, on April

28, 2005. (See Exhibit A, Test Claim, at p. 45 [Attachment B to Resolution R4-2008-012].)
145 Exhibit B, LA Regional Board Comments, at p. 543 [Resolution R4-04-004].

16 Exhibit B, LA Regional Board Comments, at pp. 533 [Resolution R4-03-008]; 605
[Resolution R4-2008-012].

147 Exhibit A, Test Claim, at p. 228; Exhibit B, LA Regional Board Comments, at p. 566
[emphasis added].

4% Exhibit B, LA Regional Board Comments, at pp. 623-624.

' In comments submitted on the draft staff analysis, the District argues that the cases cited

herein are distinguishable, and that no case “addresses the issue of accelerated timetables for the
completion of a project.” While true that no case directly addresses the issue of an accelerated
project, two of the three cited cases also ultimately conclude that the local government claimant
has experienced a mandate, based on the facts of those cases. More importantly, however, the
cases cited show that costs alone do not constitute a reimbursable mandate, unless those costs are
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The court of appeal in Long Beach Unified School District declared that “[a] mere increase in the
cost of providing a service which is the result of a requirement mandated by the state is not
tantamount to a higher level of service.”"™" The Supreme Court has also spoken on the
requirement of a new program in Lucia Mar Unified School District, supra, in terms often
repeated in later decisions: “We recognize that, as its made indisputably clear from the language
of the constitutional provision, local entities are not entitled to reimbursement for all increased
costs mandated by state law, but only those costs resulting from a new program or an increased
level of service imposed upon them by the state.”">' Accordingly, in City of San Jose v. State of
California,”* the court held that “withdrawal of funds to reimburse [for a program] was not a
‘new program’ under section 6,”">> and that “there is no basis for applying section 6 as an
equitable remedy to cure the perceived unfairness resulting from political decisions on funding
priorities.”'>* Finally, not only is an increase in costs not tantamount to a higher level of service,
there is no evidence in the record of the incremental cost increase which might be alleged based
on accelerating the implementation of the final WLAs by one year.

Based on the foregoing, the Commission finds that Implementation Task 20 does not impose any
new state mandated activities and does not result in a new program or higher level of service.

3. The Alternative Water Resources Management program is not a new program or
higher level of service.

The California Supreme Court, in County of Los Angeles I,">> addressed the phrase “new
program or higher level of service” as follows:

Looking at the language of section 6 then, it seems clear that by itself the term
“higher level of service” is meaningless. It must be read in conjunction with the
predecessor phrase “new program” to give it meaning... We conclude that the
drafters and the electorate had in mind the commonly understood meanings of the
term — programs that carry out the governmental function of providing services to
the public, or laws which, to implement a state policy, impose unique
requirements on local governments and do not apply generally to all residents and
entities in the state."*

shifted from the state 7o the local entity. (ExhibitJ, Claimant Comments on Draft Staff Analysis,
atp.5.)

10 I ong Beach Unified School District v. State of California (1990) 225 Cal.App.3d 155, at p.
173 [citing County of Los Angeles, supra, 43 Cal 3d at pp. 54-56] [emphasis added].

1Y Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, at p. 835 [emphasis
added].

192 (1996) 45 Cal. App.4th 1802, at pp. 1811-1813.

153 City of San Jose, supra, 45 Cal . App.4th at p. 1817.
134 45 Cal. App.4th at p. 1813 [citing County of Los Angeles v. Commission on State Mandates,
supra (1995) 32 Cal. App.4th 805, at p. 817].

13 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, at p. 56.

1 Ibid.
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Thus the Supreme Court articulated a multi-faceted test for “new program or higher level of
service:” reimbursement requires (1) a new task or activity; (2) which constitutes an increase in
service as compared to prior law; (3) and which either provides a service to the public, or
imposes requirements uniquely upon government, rather than upon all persons and entities
equally.

The Regional Board has argued that the Resolution cannot impose a new program or higher level
of service because water quality objectives and TMDLs apply to a water body as a whole, and all
dischargers are subject to them, “both public agencies and private industry alike.” The
Commission need not address this argument, "’ since the AWRM program is an optional
alternative to complying with the more stringent TMDL imposed by prior law, which claimant
may choose to reject. Moreover, the requirements of the AWRM provide a lower level of
service when compared to the law in effect immediately prior to the adoption of R4-2008-012.
Therefore, based on the analysis below, the Commission finds that the AWRM does not impose
a state mandated new program or higher level of service.

The Regional Board argues that Resolution R4-2008-12 cannot impose a new program or higher
level of service because it “amended the Basin Plan to, among other things, adopt site-specific
objectives for chloride in the Santa Clara River that are /less stringent than the generally
applicable water quality objectives that apply to other major dischargers to the Santa Clara
River...”"*® The Regional Board argues: “thus, if anything, the 2008 Resolution imposes a lower
level of service in order to make it less expensive for the Claimant to implement” the TMDL. ">
The Commission agrees.

The first water quality objectives for the Santa Clara River were established in 1975, in which
chloride objectives were set at 90 mg/L for Reach 5 and 80 mg/L for Reach 6.' In 1978, the
Regional Board modified the chloride objectives to 100 mg/L for both Reaches 5 and 6. In 2002,
the 100 mg/L objective was incorporated into a TMDL, pursuant to the impairment listing under

57 In comments submitted on the draft staff analysis, the Regional Board entreats the
Commission to consider this argument anyway: “The Board.. respectfully requests that the
Commission address this argument in the context of the Resolution as a whole and determine
that the Resolution does not impose requirements unique to the government.” However, the
Second District Court of Appeal has previously called this theory into question, when ruling on
the constitutionality of the State Water Resources Control Board’s (and the Regional Boards’ by
extension) categorical exemption from the definition of a reimbursable executive order, under
prior section 17516. The court stated “the applicability of permits to public and private
discharges does not inform us about whether a particular permit or an obligation thereunder
imposed on local governments constitutes a state mandate necessitating subvention under article
XIII B, section 6. (County of Los Angeles v. Commission on State Mandates (2007) 150
Cal . App.4th 898, at p. 919.) In any event, the Commission need not address this issue because
the AWRM program is voluntary, and constitutes a lower level of service than that required
under prior law.

5% Exhibit B, LA Regional Board Comments, at p. 2 [emphasis in original].

139 Exhibit B, LA Regional Board Comments, at p. 26 [emphasis in original].
190 BExhibit A, Test Claim, at p. 7; Exhibit B, LA Regional Board Comments, at p. 9.
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section 303(d) of the Clean Water Act of certain reaches of the Santa Clara River, and the threat
to salt-sensitive agriculture uses both within Reaches 5 and 6 and downstream.'®" Aside from
variances and temporary relaxation of the objectives due to drought conditions in the 1990s, the
100 mg/L objective has remained the underlying standard from 1978 to the present.'®*
Resolution R4-2008-012 plainly states that the TMDL then in effect is being amended,
conditionally, to include the elements of the AWRM.'® Therefore, the underlying water quality
objectives and TMDL in effect are outside the subvention requirement, because any activities or
requirements to meet the 100 mg/L objectives, or the TMDL, are not new, and are not pled in
this test claim.

Both the District and the Regional Board agree that the AWRM contains “relaxed” requirements,
as compared with the prior water quality objectives. The District describes the Resolution as
follows:

The December 11, 2008 amendment to the Basin Plan also modified the chloride
requirements. This amendment included the enactment of relaxed site specific
objectives ("SSOs") for chloride in the Santa Clara River conditioned upon the
completion of activities set forth in the revised TMDL that contained new final
WLAs and a detailed implementation plan.'®

The Regional Board states:

In addition, the 2008 Resolution reduces the compliance costs the Claimant would
otherwise incur. As detailed above, the 2008 Resolution was specifically adopted
to incorporate relaxed site-specific objectives into the Basin Plan in order to
implement the Claimant’s proposed AWRM program.'®

In addition, “implementation actions to attain [the prior TMDL] would require advanced
treatment — that is, reverse osmosis — of the full effluent from the Saugus and Valencia plants
with discharge into the ocean through a 43-mile brine line.”'®® Under the AWRM, reverse
osmosis desalination is only required at the Valencia WRP, and the waste is permitted to be
disposed of through deep well injection.'®” The District estimates that implementing the
advanced treatment upgrades at only one of the two facilities, along with other tasks, will cost
only approximately $250 million, as opposed to $500 million under the prior TMDL.'®®

161 Exhibit A, Test Claim, at pp. 9-10; Exhibit B, LA Regional Board Comments, at pp. 10-11.
162 BExhibit A, Test Claim, at pp. 7-11; Exhibit B, LA Regional Board Comments, at pp. 9-11.

163 Exhibit A, Test Claim, at p. 36. See also, Exhibit B, LA Regional Board Comments, at p. 705
[transcript of December 11, 2008 hearing].

164 Exhibit A, Test Claim, at p. 11 [emphasis added].
165 Exhibit B, LA Regional Board Comments, at p. 29.

19 Exhibit B, LA Regional Board Comments, at p. 719 [transcript of December 11, 2008
meeting] [emphasis added]. See also, Exhibit A, Test Claim, at p. 10 [TMDL estimated to cost
$500 million].

167 Exhibit A, Test Claim, at p. 12; Exhibit B, LA Regional Board Comments, at p. 778-779.

' Exhibit A, Test Claim, at pp. 10; 12.
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However, in comments submitted on the draft staff analysis, the District argues that “both the
AWRM and the compliance plan adopted by the District on October 28, 2013 are designed to
comply with Regional Board requirements that are far more stringent than the pre-TMDL
standard,” and that, as argued above, “the comparison must be between the pre-TMDL
conditions and the present TMDL conditions — not comparisons between the various TMDL
standards adopted during the appeals process spanning form 2002 to 2008.”'% As explained
above, there is no support in mandates law for this position, and the requirements of the test
claim Resolution are, as in all mandates cases, evaluated with reference to the law in effect
immediately prior to the alleged test claim statute or executive order.'”

There is nothing in the AWRM that imposes a higher level of service on this claimant.
Resolution R4-2008-012 calls for the implementation of less-stringent requirements than under
prior law, which the District has acknowledged will be less-expensive to implement. In addition,
those requirements are conditional, and the default requirements, should the AWRM not
continue to be fully implemented, are not new.

Based on the foregoing, the Commission finds that the AWRM program is not a new program or
higher level of service, and the costs and activities alleged thereunder are denied.

C. Even if the Resolution Constitutes a State-Mandated New Program or Higher Level
of Service, it Would not Impose Costs Mandated by the State Under Section
17556(d) Because the Claimant Has Sufficient Fee Authority, as a Sanitation District
providing Sewer Services, to Cover the Costs of the Program.

Government Code section 17556(d) provides that the Commission “shall not find costs mandated
by the state, as defined in Section 17514” if the Commission finds that “the local agency or
school district has the authority to levy service charges, fees, or assessments sufficient to pay for
the mandated program or increased level of service.” The California Supreme Court upheld the
constitutionality of Government Code section 17556, subdivision (d), in County of Fresno v.
State of California. 1 The court, in holding that the term “costs” in article XIII B, section 6,
excludes expenses recoverable from sources other than taxes, stated:

Section 6 was included in article XIII B in recognition that article XIII A of the
Constitution severely restricted the taxing powers of local governments. (See
County of Los Angeles I, supra, 43 Cal.3d at p. 61.) The provision was intended to
preclude the state from shifting financial responsibility for carrying out
governmental functions onto local entities that were ill equipped to handle the
task. (/bid.; see Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830,
836, fn. 6 [244 Cal Rptr. 677, 750 P.2d 318].) Specifically, it was designed to
protect the tax revenues of local governments from state mandates that would
require expenditure of such revenues. Thus, although its language broadly
declares that the “state shall provide a subvention of funds to reimburse ... local
government for the costs [of a state-mandated new] program or higher level of
service,” read in its textual and historical context section 6 of article XIII B

1% Exhibit J, Claimant Comments on Draft Staff Analysis, at p. 5.

Y Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, 835.
YV County of Fresno v. State of California, supra, 53 Cal.3d 482.
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requires subvention only when the costs in question can be recovered solely from
tax revenues.' '

Accordingly, in Connell v. Superior Court of Sacramento County,'” the Santa Margarita Water

District, among others, was denied reimbursement on the basis of its authority to impose fees on
water users. The water districts submitted evidence “that rates necessary to cover the increased
costs [of pollution control regulations] would render the reclaimed water unmarketable and
would encourage users to switch to potable water.”'”* The court concluded that “[t]he question
is whether the Districts have authority, i.e., the right or power, to levy fees sufficient to cover the
costs.” Water Code section 35470 authorized the levy of fees to “correspond to the cost and
value of the service,” and “to defray the ordinary operation or maintenance expenses of the
district and for any other lawful district purpose.”!”> The court held that the Districts had not
demonstrated “that anything in Water Code section 35470 limits the authority of the Districts to
levy fees “sufficient” to cover their costs,” and that therefore “the economic evidence presented
by SMWD t? 7‘[6he Board [of Control] was irrelevant and injected improper factual questions into
the inquiry.”

Likewise, in Clovis Unified School District v. Chiang, the court found that the Controller’s office
was not acting in excess of its authority in reducing reimbursement claims to the full extent of
the districts’ authority to impose fees, even if there existed practical impediments to collecting
the fees. In making its decision the court noted that the concept underlying the state mandates
process that Government Code sections 17514 and 17556(d) embody is that “[t]o the extent a
local agency or school district ‘has the authority’ to charge for the mandated program or
increased level of service, that charge cannot be recovered as a state-mandated cost.”'’” The
court further noted that, “this basic principle flows from common sense as well. As the
Controller succinctly puts it, ‘Claimants can choose not to require these fees, but not at the
state’s expense.”’178

Here, Health and Safety Code section 5471 permits a sanitation district, “by ordinance approved
by a two-thirds vote of the members of the legislative body thereof, to prescribe, revise and
collect, fees tolls, rates, rentals, or territorial limits, in connection with its water, sanitation, storm
drainage, or sewerage system.”'’”” This section provides “authority,” within the meaning of
section 17556(d), based on the plain language of both Health and Safety Code section 5471 and
Government Code section 17556.

72 1d, at p. 487.

173 (Cal. Ct. App. 3d Dist. 1997) 59 Cal. App.4th 382

7 1d, at p. 399.

' Tbid.

176 Connell, supra, (1997) 59 Cal. App.4th at p. 401.

77 Clovis Unified School Dist. v. Chiang (2010) 188 Cal. App.4th 794, at p. 812.
7% Ibid,

17 Health and Safety Code section 5471(a) (Stats. 2007, ch. 27 (SB 444)).
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2

Proposition 218, adopted by the voters in 1996, also known as the “Right to Vote on Taxes Act,
declared its purpose to protect taxpayers “by limiting the methods by which local governments

exact revenue from taxpayers without their consent.” Proposition 218 added articles XIII C and
XI1II D to the Constitution;'® article XIII D, section 6 lays out the procedures and requirements
for “new or existing increased fees and charges:”

(a) Procedures for New or Increased Fees and Charges. An agency shall follow
the procedures pursuant to this section in imposing or increasing any fee or charge
as defined pursuant to this article, including, but not limited to, the following:

(1) The parcels upon which a fee or charge is proposed for imposition shall be
identified. The amount of the fee or charge proposed to be imposed upon each
parcel shall be calculated. The agency shall provide written notice by mail of the
proposed fee or charge to the record owner of each identified parcel upon which
the fee or charge is proposed for imposition, the amount of the fee or charge
proposed to be imposed upon each, the basis upon which the amount of the
proposed fee or charge was calculated, the reason for the fee or charge, together
with the date, time, and location of a public hearing on the proposed fee or charge.

(2) The agency shall conduct a public hearing upon the proposed fee or charge not
less than 45 days after mailing the notice of the proposed fee or charge to the
record owners of each identified parcel upon which the fee or charge is proposed
for imposition. At the public hearing, the agency shall consider all protests
against the proposed fee or charge. If written protests against the proposed fee or
charge are presented by a majority of owners of the identified parcels, the agency
shall not impose the fee or charge.

(b) Requirements for Existing, New or Increased Fees and Charges. A fee or
charge shall not be extended, imposed, or increased by any agency unless it meets
all of the following requirements:

(1) Revenues derived from the fee or charge shall not exceed the funds required to
provide the property related service.

(2) Revenues derived from the fee or charge shall not be used for any purpose
other than that for which the fee or charge was imposed.

(3) The amount of a fee or charge imposed upon any parcel or person as an
incident of property ownership shall not exceed the proportional cost of the
service attributable to the parcel.

(4) No fee or charge may be imposed for a service unless that service is actually
used by, or immediately available to, the owner of the property in question. Fees
or charges based on potential or future use of a service are not permitted. Standby
charges, whether characterized as charges or assessments, shall be classified as
assessments and shall not be imposed without compliance with Section 4.

(5) No fee or charge may be imposed for general governmental services
including, but not limited to, police, fire, ambulance or library services, where the

'8 Exhibit X, Text of Proposition 218.
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service is available to the public at large in substantially the same manner as it is
to property owners. Reliance by an agency on any parcel map, including, but not
limited to, an assessor's parcel map, may be considered a significant factor in
determining whether a fee or charge is imposed as an incident of property
ownership for purposes of this article. In any legal action contesting the validity
of a fee or charge, the burden shall be on the agency to demonstrate compliance
with this article.

(c) Voter Approval for New or Increased Fees and Charges. FExcept for fees or
charges for sewer, water, and refuse collection services, no property related fee or
charge shall be imposed or increased unless and until that fee or charge is
submitted and approved by a majority vote of the property owners of the property
subject to the fee or charge or, at the option of the agency, by a two-thirds vote of
the electorate residing in the affected area. The election shall be conducted not
less than 45 days after the public hearing. An agency may adopt procedures
similar to those for increases in assessments in the conduct of elections under this
subdivision. ..

Section 6 of article XIII D thus provides that an agency seeking to impose or increase fees must
identify the parcels and the amount proposed, and must provide written notice by mail to the
record owners of the identified parcels, including notice of a public hearing, at which the agency
is required to “consider all protests.” Written protests by a majority of owners of the affected
parcels are sufficient to defeat a fee increase. In addition, the section provides that new or
increased fees are required to “not exceed the funds required to provide the property related
service;” “not be used for any purpose other than that for which the fee or charge was imposed;”
“not exceed the proportional cost of the service attributable to the parcel;” and be “actually used
by, or immediately available to, the owner of the property in question.” The section provides
specifically that new fees or charges may not be imposed for general services such as police and
fire protection. Finally, voter a%proval is required “[e]xcept for fees or charges for sewer, water,
and refuse collection services.” ™!

The District asserts that the fee authority case law discussed above is no longer on point
“because the most significant cases predate the passage of [Proposition 218].” The District
contends that “[t]his potential conflict is significant where a local agency is unable to obtain the
requisite approval to implement a proposed fee increase.” The District asserts that it “attempted
to implement the Proposition 218 process, but the elected public officials could not support the
proposed rate increase in the face of fierce public opposition.” The District states that “[i]n
2010, the District’s board declined to adopt the proposed rate increases based on the expectation
that any substantive rate increase would be overturned by way of referendum due to fierce
opposition from the District’s ratepayers.” '

In addition, the District argues in comments on the draft staff analysis that it “has no legal
authority to obtain reimbursement from the parties responsible for the majority of the chloride
concentration, nor does it have the legal authority to obtain reimbursement from the beneficiaries
of the treatment.” The District also argues that Clovis Unified, supra, “is distinguishable from

'8 California Constitution, article XIII D, section 6 (adopted November 5, 1996).
182 Exhibit A, Test Claim, at p. 26.

35
Upper Santa Clara River Chloride Requirements, 10-TC-09
Statement of Decision

CSD000036



this Test Claim,” in that the community college districts were “authorized under the Education
Code to collect a specified sum of money from each student for health fees,” while the District,
“in contrast, has no authority to raise sewer fees by a sum certain.” In addition, the District
argues that it is “subject to Prop. 218 protests and referenda on the rates necessary to support the
TMDL facilities,” while the community colleges in Clovis Unified were “not subject to Prop. 218
or referenda on the health fee because it was directly established by law.”'*

However, based on the plain language of article XIII D, section 6, above, voter approval is not
required for increases to water and sewer rates, and the absence of a statute providing for a
specific dollar-amount fee increase is not relevant to the authority of sewer districts to raise
fees.'®™ All remaining limitations of article XIII D, must be satisfied (e.g., parcels must be
identified, and amounts proposed must be calculated; fees shall not exceed the funds required to
provide service; revenues may not be used for any other purpose; amount of a fee must be
proportional to the cost of the service attributable to a parcel; a public hearing must be held and if
written protests against the proposed fee or charge are presented by a majority of owners of the
identified parcels, the agency shall not impose the fee or charge), but the parties’ comments only
identify “written protests” as a limitation at issue here, and state that “elected public officials
could not support the proposed rate increase.”

The Regional Board argues that “assuming that Proposition 218 does apply to Claimant’s
proposals for rate increases. ..the number of written protests necessary to preclude the Board of
Directors from passing rate increases under Proposition 218 was noticeably lacking.” Section
6(a)(2), states that “[1]f written protests against the proposed fee or charge are presented by a
majority of owners of the identified parcels, the agency shall not impose the fee or charge.” The
Regional Board argues that there are nearly 69,000 parcels connected to the District’s sewerage
system, and therefore “at least 34,449 written protests” would be a majority of the owners
required to defeat a rate increase. At the May 26, 2009 and July 27, 2010 hearings the District
received “203 written protests and 7, 732 written protests, respectively.”'®

The District does not dispute the number of written protests needed, or the number received (the
Regional Board’s mathematical reasoning presumes that each of the 69,000 parcels represents an
individual voting property owner, but the District fails to argue the point), rather the District
argues that the District’s Board “quite reasonably believed that this large rate increase would be
rejected if challenged by initiative.”'®® Section 3 of Proposition 218 provides that the initiative
power to overturn a tax, fee, or assessment “shall not be prohibited or otherwise limited,” and the
District maintains that an initiative to overturn the fee increase would qualify for the ballot with
approximately 6,500 votes, based on the estimated number of voters in the last gubernatorial
election who would be affected by the increase.'®” Therefore, the District concludes that the

183 Exhibit J, Claimant Comments on Draft Staff Analysis, at p. 6.

184 California Constitution, article XIII D, section 6(c) (adopted November 5, 1996).

18> Exhibit B, LA Regional Board Comments, at p. 20 [citing “Letter from Stephen R.

Maguin...to Council members” regarding responses to comments made during the public
hearing on proposed rate increases].

1% Exhibit D, Rebuttal Comments, at p. 11.
187 Exhibit D, Rebuttal Comments, at p. 11, Fn. 8. See also article XIII C, section 3.
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7,732 written protests “exceeded the number of signatures needed to qualify an initiative that
would overturn the rate increase.”®

But written protests are not tantamount to an initiative petition, and an initiative petition is not a
successful referendum. The District acknowledges that its own board “declined to adopt the
proposed rate increases based on the expectation that any substantive rate increase would be
overturned by way of referendum.”'® The Commission agrees with the Regional Board, in that
“[t]he Claimant cannot rely on mere speculation as to what could happen as a defense to the fee
increase exception” of section 17556(d)."

The District argues that the Commission’s decision on Discharge of Stormwater Runoff (07-TC-
09) reflects the tension between Proposition 218 and the precedent of Connell,' discussed
above, because the Commission found in that earlier test claim decision that Proposition 218
limited the authority of the local government to raise the necessary fees. Connell did not address
Proposition 218, because the water districts did not allege that their authority to raise fees was
impacted by Proposition 218."”* The water districts in Connell instead urged an interpretation of
“authority” under section 17556(d) that would necessarily include economic feasibility as a test
of “sufficiency,” and the court rejected that interpretation. Moreover, the Commission’s decision
in Discharge of Stormwater Runoff concluded that Proposition 218 was a barrier to raising
assessments or fees only because stormwater management charges were not “water” or “sewer”
services provided directly to users, and thus exempt from the voter approval requirement of
Proposition 218. The Commission concluded that without the exemption from voter approval
under section 6(c), “it is possible that the local agency’s voters or property owners may never
adopt the proposed fee or assessment, but the local agency would still be required to comply with
the state mandate.” '

Therefore the Commission’s earlier decision, though it would not in any event be precedential, is
distinguishable on the very same ground that renders Connell significantly poignant. The
District cannot rely on the unwillingness of voters to raise fees, because the fees in question fall,
based on the plain language of the Constitution, outside voter-approval requirement of article
XIII D, section 6(c). The District would have the Commission recognize “political realities” as a
test of the District’s “authority” under Health and Safety Code section 5471 to raise fees, but
here, as in Connell, “the plain language of the statute defeats the Districts’ position.” The
District asserts that “political realities...[made] it impossible” for the District to raise fees, but

188 Exhibit D, Rebuttal Comments, at p. 11.

139 Exhibit A, Test Claim, at p. 26.

190 Exhibit B, LA Regional Board Comments, at p. 31.
1 (1997) 59 Cal. App.4th 382.

92 1d, at p. 402.

93 Discharge of Stormwater Runoff (07-TC-09) at p. 106 [citing Howard Jarvis Taxpayers
Association v. City of Salinas (2002) 98 Cal. App.4th 1351, at pp. 1358-1359 (concluding that
city’s charges on developed parcels to fund stormwater management were property-related fees,
but not covered by the exemption for water and sewer fees, and thus required voter approval)].
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ultimately “the District’s board declined to adopt the proposed rate increases...”*** In the same

way that the court in Connell declined to find that an inability to market reclaimed water would
undermine the “sufficiency” of the districts’ authority to raise fees, the Commission here
declines to make a finding that political opposition undermines the authority of a sanitation
district to raise fees.

Furthermore, the ground upon which the District seeks to distinguish Clovis Unified, that the
District does not have statutory authority to raise rates by “a sum certain,” only serves to
demonstrate why the Health Fee Elimination mandate was held to constitute a reimbursable new
program offset by the authorized revenues, while this test claim Resolution does not impose
costs mandated by the state under section 17556(d). The Health Fee Elimination mandate
underlying Clovis Unified was approved for ongoing reimbursement in the test claim decision
only because the fee authority of the community colleges was limited to a certain dollar amount,
indexed to inflation, and that amount was held, as a matter of law, to be insufficient to cover the
entire mandated cost of the program.'® Had the community colleges held fee authority as broad
as 1s provided to the District under Health and Safety Code section 5471, the result of the
analysis under section 17556(d) in Clovis Unified would have been the same as discussed herein:
where fee authority is sufficient to cover the costs of the mandated activities, there can be no
reimbursable costs mandated by the state.

Based on the foregoing, the Commission finds that the District has not incurred increased costs
mandated by the state, pursuant to section 17556(d).

V. Conclusion

Based on the foregoing discussion and analysis, the Commission denies this test claim and
concludes that Resolution No. R4-2008-012, adopted December 11, 2008, by the Los Angeles
Regional Water Quality Control Board does not constitute a reimbursable state-mandated
program within the meaning of article XIII B, section 6 of the California Constitution and
Government Code section 17514.

1% Exhibit A, Test Claim, at p. 26 [emphasis added].

199 See Education Code section 76355 (Stats. 2005, ch. 320); Test Claim Decision, Health Fee
Elimination (CSM-4206).
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Glossary of Frequently Used Water Quality Related Terms and Acronyms:

Alternative Water Resources
Management program (AWRM)

California Antidegradation Policy

Clean Water Act (CWA)

Effluent

Environmental Impact Report (EIR)

Federal Antidegradation Policy

An alternative to meeting the prior TMDL and WLA
requirements of the former basin plan. The
requirements for the AWRM were included in a
MOU entered into by the stakeholders which was
then included in the revised Upper Santa Clara River
TMDL and SSOs by Resolution R4-2008-012.

A 1968 State Board policy that precludes water
quality degradation in the state unless specific
conditions are satisfied.

The primary federal law governing water pollution.
The CWA was enacted in 1972, to restore and
maintain the chemical, physical, and biological
integrity of the nation’s waters and includes a goal to
eliminate the discharge of pollutants into the
navigable waters by 1985.

Wastewater - treated or untreated - that flows out of a
treatment plant, sewer, or industrial outfall; generally
refers to wastes discharged into surface waters.

A detailed statement prepared in accordance with
California Environmental Quality Act (CEQA)
whenever it is established that a project may have a
potentially significant effect on the environment. The
EIR describes a proposed project, analyzes potentially
significant environmental effects of the proposed
project, identifies a reasonable range of alternatives,
and discusses possible ways to mitigate or avoid the
significant environmental effects. (Pub. Resources
Code §§ 21061, 21100 and 21151, Cal. Code Regs.,
tit. 14, § 15362.)

The CWA’s antidegradation policy is found in section
303(d) (and further detailed in federal regulations). Its
goals are to 1) ensure that no activity will lower water
quality to support existing uses, and 2) to maintain
and protect high quality waters.
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Porter-Cologne Water Quality Control
Act

Reclaimed Water
Regional Water Quality Control Boards

(RWQCBs or Regional Boards)

Site Specific Objective (SSO)

State Water Resources Control
Board(SWRCB or State Board)

Total Maximum Daily Load (TMDL)

Waste Load Allocation (WLA)

Water Quality Objectives (WQOs)

Water Reclamation Plant (WRP)

California’s Porter-Cologne Water Quality Control
Act was enacted in 1969 to allocate and to protect the
waters of California. Through it, the State Board and
regional boards were established. Many of its
provisions mirror those of the CWA which was
modeled, in part, on Porter-Cologne.

Treated eftfluent that is considered to be of appropriate
quality for an intended reuse application.

The nine RWQCBs develop and enforce water quality
objectives and implementation plans to protect the
State's waters, recognizing local differences in
climate, topography, geology and hydrology.

Water Quality Objectives (WQOs) adjusted to reflect
localized site specific conditions. Usually initiated by
a discharger to allow discharge of pollutants at greater
than background levels.

The state board charged with protecting the waters of
California. The SWRCB has joint authority of water
allocation and water quality protection. It also
oversees and supports the work of the regional boards
(RWQCBs).

A calculation of the maximum amount of a pollutant
that a waterbody can receive and still safely meet
water quality standards.

The portion of a receiving water's loading capacity
that is allocated to one of its existing or future point
sources of pollution (e.g., permitted waste treatment
facilities).

Define the level of water quality that shall be
maintained in a water body or portion thereof.

A plant which treats sewage and produces reclaimed
water.
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STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814

PHONE: (916) 323-3562

FAX: (916) 445-0278

E-mail: csminfo@csm.ca.gov

RE: Adopted Statement of Decision

Upper Santa Clara River Chloride Requirements, 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012,
Effective December 11, 2008

Santa Clarita Valley Sanitation District of Los Angeles County, Claimant

On January 24, 2014, the foregoing statement of decision of the Commission on State Mandates
was adopted in the above-entitled matter.

%fg % Dated: January 31, 2014

Heather Halsey, ExecutivgDirector
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DECLARATION OF SERVICE BY EMAIL

I, the undersigned, declare as follows:

I am a resident of the County of Yolo and I am over the age of 18 years, and not a party to the
within action. My place of employment is 980 Ninth Street, Suite 300, Sacramento,
California 95814.

On January 31, 2014, I served the:

Adopted Statement of Decision

Upper Santa Clara River Chloride Requirements, 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012,
Effective December 11, 2008

Santa Clarita Valley Sanitation District of Los Angeles County, Claimant

by making it available on the Commission’s website and providing notice of how to locate it to
the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on January 31, 2014 at Sacramento,
California.

=

ason Hone
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814
(916) 323-3562
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1/30/2014 Mailing List

Mailing List

Last Updated: 1/22/14
Claim Number: 10-TC-09
Matter: Upper Santa Clara River Chloride Requirements

Claimant: Santa Clarita Valley Sanitation District of Los Angeles

TO ALL PARTIES, INTERES TED PARTIES, AND INTERESTED PERSONS:

Each commission mailing list is continuously updated as requests are received to include or remove
any party or person on the mailing list. A current mailing list is provided with commission
correspondence, and a copy of the current mailing list is available upon request at any time. Except
as provided otherwise by commission rule, when a party or interested party files any written material
with the commission concering a claim, it shall simultaneously serve a copy of the written material
on the parties and interested parties to the claim identified on the mailing list provided by the
commission. (Cal. Code Regs., tit. 2, § 1181.2))

Socorro Aquino, State Controller's Office

Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-7522

SAquino@sco.ca.gov

Harmeet Barkschat, Mandate Resource Services, LLC
5325 Elkhorn Blvd. #307, Sacramento, CA 95842
Phone: (916) 727-1350

harmeet@calsdrc.com

Lacey Baysinger, State Controller’s Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254

Ibay singer@sco.ca.gov

Allan Burdick,

7525 Myrtle Vista Avenue, Sacramento, CA 95831
Phone: (916) 203-3608

allanburdick@gmail.com

J. Bradley Burgess, MGT of America

895 La Sierra Drive, Sacramento, CA 95864
Phone: (916)395-2646
Bburgess@mgtamer.com

Michael Byrne, Department of Finance
915 L Street, 8th Floor, Sacramento, CA 95814

http://csm.ca.govicsmint/cats/print_mailing_list_from_claim.php 1/6
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Phone: (916) 445-3274
michaelbyme@dof.ca.gov

Gwendolyn Carlos, State Controller’s Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-5919

gecarlos(@sco.ca.gov

Grace R. Chan, Santa Clarita Valley Sanitation District of Los An
1955 Workman Mill Road, Whittier, CA

Phone: (562) 699-7411

gchan@lacsd.org

Annette Chinn, Cost Recovery Systems,Inc.

705-2 East Bidwell Street, #294, Folsom, CA 95630
Phone: (916) 939-7901

achinncrs@aol.com

Marieta Delfin, State Controller’s Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-0706

mdelfin@sco.ca.gov

Tom Dyer, Department of Finance (A-15)
915 L Street, Sacramento, CA 95814
Phone: (916) 445-3274
tom.dyer@dof.ca.gov

Jennifer Fordyce, State Water Resources Control Board
1001 I Street, 22nd floor, Sacramento, CA 95814

Phone: (916) 324-6682

jfordyce@waterboards.ca.gov

Susan Geanacou, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
susan.geanacou@dof.ca.gov

Claire Hervey Collins, Lewis Brisbois Bisgaard & Smith LLP
Claimant Representative

221 N. Figueroa Street, Suite 1200, Los Angeles, CA

Phone: (213) 580-5100

claire.collins @lewis brisbois.com

Dorothy Holzem, California Special Districts Association
11121 Street, Suite 200, Sacramento, CA 95814

Phone: (916) 442-7887

dorothyh@csda.net

Mark Ibele, Senate Budget & Fiscal Review Committee

California State Senate, State Capitol Room 5019, Sacramento, CA 95814
Phone: (916) 651-4103

Mark Ibele@sen.ca.gov

Edward Jewik, County of Los Angeles

http://csm.ca.govicsmint/cats/print_mailing_list_from_claim.php 2/6
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Auditor-Controller's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-8564
ejewik@auditor.lacounty.gov

Matt Jones, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 323-3562

matt.jones(@csm.ca.gov

Ferlyn Junio, Nimbus Consulting Group,LLC

2386 Fair Oaks Boulevard, Suite 104, Sacramento, CA 95825
Phone: (916) 480-9444
fjunio@nimbusconsultinggroup.com

Jill Kanemasu, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-9891

jkanemasu(@sco.ca.gov

Anita Kerezsi, AK & Company

3531 Kersey Lane, Sacramento, CA 95864
Phone: (916) 972-1666

akcompany @um.att.com

Jean Kinney Hurst, Senior Legislative Representative, Revenue & Taxation, California State
Association of Counties (CSAC)

1100 K Street, Suite 101, Sacramento, CA 95814-3941

Phone: (916) 327-7500

jhurst@counties.org

Nicole Kuenzi, State Water Resources Control Board
1001 I Street, Sacramento, Calif

Phone: (916) 341-5199

nicole kuenzi@waterboards.ca.gov

Jay Lal, State Controller’s Office (B-08)

Division of Accounting & Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0256

JLal@sco.ca.gov

Travis Lange, Depariment of Public Works

Division of Environmental Services, 23920 Valencia Boulevard, Santa Clarita, CA
Phone: (661) 286-4098

tlange(@santa-clarita.com

Michael Lauffer, Chief Counsel, State Water Resources Control Board
1001 I Street, 22nd Floor, Sacramento, CA 95814-2828

Phone: (916) 341-5183

mlauffer@waterboards.ca.gov

Kathleen Lynch, Department of Finance (A-15)

915 L Street, Suite 1280, 17th Floor, Sacramento, CA 95814
Phone: (916) 445-3274

kathleen.lynch@dof.ca.gov

http://csm.ca.govicsmint/cats/print_mailing_list_from_claim.php
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Hortensia Mato, City of Newport Beach

100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3000
hmato@newportbeachca.gov

Frances McChesney, State Water Resources Control Board
1001 I Street, 22nd floor, Sacramento, CA 95814

Phone: (916) 341-5174

fmcchesney @waterboards.ca.gov

Michelle Mendoza, MAXIMUS

17310 Red Hill Avenue, Suite 340, Irvine, CA 95403
Phone: (949) 440-0845
michellemendoza@maximus.com

Geoffrey Neill, Senior Legislative Analyst, Revenue & Taxation, California State Association
of Counties (CSAC)

1100 K Street, Suite 101, Sacramento, CA 95814

Phone: (916) 327-7500

gneill@counties.org

Andy Nichols, Nichols Consulting
1857 44th Street, Sacramento, CA 95819
Phone: (916) 455-3939
andy(@nichols-consulting.com

Marianne O'Malley, Legisiative Analyst’s Office (B-29)
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8315

marianne.O'malley @lao.ca.gov

Lori Okun, State Water Resources Control Board
1001 I Street, 22nd floor, Sacramento, CA 95814
Phone: (916) 341-5165

lokun(@waterboards.ca.gov

Christian Osmena, Department of Finance
915 L Street, Sacramento, CA 95814

Phone: (916) 445-0328
christian.osmena@dof.ca.gov

Keith Petersen, SixTen & Associates

P.O. Box 340430, Sacramento, CA 95834-0430
Phone: (916) 419-7093

kbpsixten(@aol.com

Jai Prasad, County of San Bernardino

Office of Auditor-Controller, 222 West Hospitality Lane, 4th Floor, San Bernardino, CA 92415-
0018

Phone: (909) 386-8854

jai.prasad@atc.sbcounty.gov

Renee Purdy, Los Angeles Regional Water Quality Control Board
320 West 4th Street, Suite 200, Los Angeles, CA 90013-2343

http://csm.ca.govicsmint/cats/print_mailing_list_from_claim.php 4/6
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Phone: (213) 576-6686
rpurdy @waterboards.ca.gov

Mark Rewolinski, MAXIMUS

625 Coolidge Drive, Suite 100, Folsom, CA 95630
Phone: (949) 440-0845
markrewolinski@maximus.com

Kathy Rios, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-3919

krios(@sco.ca.gov

Matthew S chuneman, AMJAXIMUS

900 Skokie Boulevard, Suite 265, Northbrook, 11 60062
Phone: (847) 513-5504
matthewschuneman(@maximus.com

Lee Scott, Department of Finance

15 L Street, 8th Floor, Sacramento, CA 95814
Phone: (916) 445-3274

lee.scott@dof.ca.gov

David Scribner, Max8550

2200 Sunrise Boulevard, Suite 240, Gold River, CA 95670
Phone: (916) 852-8970

dscribner@max8550.com

Deborah Smith, Los Angeles Regional Water Quality Control Board
320 West 4th Street, Suite 200, Los Angeles, CA

Phone: (213) 576-6609

dsmith@waterboards.ca.gov

Jim Spano, Chief, Mandated Cost Audits Burcau, State Controller's Office
Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816

Phone: (916) 323-5849

jspano@sco.ca.gov

Dennis Speciale, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254

DSpeciale@sco.ca.gov

Meg Swboda, Senate Office of Research
1020 N Street, Suite 200, Sacramento, CA
Phone: (916) 651-1500
meg.svoboda@sen.ca.gov

Jolene Tollenaar, MGT of America

2001 P Street, Suite 200, Suite 200, Sacramento, CA 95811
Phone: (916) 443-9136

jolene tollenaar@mgtamer.com

Evelyn Tseng, Cify of Newport Beach
100 Civic Center Drive, Newport Beach, CA 92660

http://csm.ca.govicsmint/cats/print_mailing_list_from_claim.php 5/6
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Phone: (949) 644-3127
etseng@newportbeachca.gov

Brian Uhler, Legisiative Analyst's Office

925 L Street, Suite 1000, Sacramento, CA 95814
Phone: (916) 319-8328

brian.uhler@lao.ca.gov

Samuel Unger, Los Angeles Regional Water Quality Control Board
320 West 4th Street, Suite 200, Los Angeles, CA 90013-2343

Phone: (213) 576-6603

sunger@waterboards.ca.gov

Dean Wallraff, Advocates for the Environment
10211 Sunland Blvd., Shadow Hills, CA 91040-1739
Phone: (818) 353-4268

dw(@aenv.org

David Wellhouse, David Wellhouse & Associates,Inc.
3609 Bradshaw Road, Suite 121, Sacramento, CA 95927
Phone: (916) 368-9244

dwa-david@surewest.net

Wendy Wert, AAEES Trustee at Large 2016, Sanitation Districts of Los Angeles County
Facilities Planning Section, 1955 Workman Mill Road, Whittier, CA 90601

Phone: (562) 908-4288
wwert@lacsd.org

Hasmik Yaghobyan, County of Los Angeles

Auditor-Controller's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012

Phone: (213) 974-9653
hyaghobyan@auditor lacounty.gov

http://csm.ca.govicsmint/cats/print_mailing_list_from_claim.php
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STATE OF CALIFORNIA EDMUND G. BROWN JR., GOVERNOR

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814

PHONE: (916) 323-3562

FAX: (916) 445-0278

E-mail: csminfo@csm.ca.gov

December 20, 2013

TO: ALL INTERESTED PERSONS
FROM: Heather Halsey, Executive Director H-H-
RE: Notice and Agenda

On Friday, January 24, 2014, the Commission will conduct its next regular meeting and hearing.
The hearing will be conducted at 10:00 a.m., at the State Capitol, Room 447, Sacramento,
California.

Testimony at the Commission Hearings. If you plan to address the Commission on an agenda item,
please notify the Commission Office by noon, two days before the hearing. When calling or emailing,
identify the item you want to testify on and the entity you represent. The Chairperson reserves the right
to impose time limits on presentations as may be necessary to complete the agenda. If you plan to testify
and would like Commission members to review any document other than those prepared by Commission
staff, please bring 12 double-sided copies of the document or section of the document you would like the
members to review.

Agenda Materials. All back-up material and supporting documentation for public meetings are available
for public inspection on the Commission’s website and at the Commission Office, 980 Ninth Street, Suite
300, Sacramento, California 95814; (916) 323-3562. In addition, a complete copy of the above-described
materials will be available for public inspection at the meetings.

Website. Agenda items are available on the Commission’s website at www.csm.ca.gov. After reaching
the site's home page, click on "Current Hearing" on the left side of the page for the hearing agenda.
Generally, the agenda and items will be uploaded two weeks before the meeting and may be accessed
from the agenda. If an item is postponed prior to the meeting, notice will be posted on the agenda.
Following the meeting, Commission actions will be posted on the Commission’s website, and revised
items will be posted upon completion.

The approved minutes of Commission meetings since January 2004 are on the website in PDF format.
Transcripts of Commission meetings since July 2011 are attached to the minutes. To access these
documents, click “Current Hearing” on the left side of the home page.

Special Accommodations. If you need any special accommodations such as a sign language interpreter,
an assistive listening device, materials in an alternative format, or any other accommodations, please
contact the Commission Office at least five to seven working days prior to the meeting,.

Enclosures

TO RECEIVE NOTICES AND AGENDAS FOR COMMISSION MEETINGS AND HEARINGS
ELECTRONICALLY, SUBSCRIBE BY VISITING THE COMMISSION’S WEBSITE AT WWW.CSM.CA.GOV
AND CLICKING ON THE “AGENDA MAILING LIST” LINK ON THE RIGHT SIDE OF THE PAGE.

|
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AGENDA'
Meeting of the Commission on State Mandates

State Capitol
Room 447
Sacramento, California

Friday, January 24, 2014
10:00 a.m.

Reminder: If you plan to testify and would like Commission members to review any document
other than those prepared by Commission staff, please bring 12 double-sided copies of the
document or section of the document you would like the members to review.

L
IL

ML

IV.

VL

CALL TO ORDER AND ROLL CALL
ELECTION OF OFFICERS (action)
Item 1 Staff Report
APPROVAL OF MINUTES (action)
Item 2 December 6, 2013
PUBLIC COMMENT FOR MATTERS NOT ON THE AGENDA (info)

Please note that the Commission cannot take action on items not on the agenda.

However, it can schedule issues raised by the public for consideration at future
meetings.

PROPOSED CONSENT CALENDAR (action)

If there are no objections to any of the following action items designated by an asterisk
(*), the Executive Director will include each one on the Proposed Consent Calendar that
will be presented at the hearing. The Commission will determine which items will
remain on the Consent Calendar.

HEARINGS AND DECISIONS PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7 (GOV. CODE, § 17551, 17557,
and 17559) (action)

A. APPEAL OF EXECUTIVE DIRECTOR DECISIONS PURSUANT TO

CALIFORNIA CODE OF REGULATIONS, TITLE 2, SECTION 1181(c)
(info/action)

Item 3 Appeal of Executive Director Decisions

Note: This item will only be taken up if an appeal is filed and set for this hearing.
B. TEST CLAIM
Item 4 Public Guardianship Omnibus Conservatorship Reform,07-TC-05

Probate Code Sections 1850(a), 1851(a), 2113, 2250(a)-(c), 2250.4(a)-(d),
2352(a)-(f), 2352.5(a)-(e), 2410, 2540(a)-(b), 2543(a)-(d), 2610(a), 2620(a)-
(e), 2620.2(a)-(d), 2590, 2591(a)-(q), 2591.5(a)-(d), 2623(a)-(b), 2640(a)-(c),
2640.1(a)-(c), 2641(a)-(b), 2653(a)-(c), 2920(a)-(c), and 2923

Statutes 2006, Chapter 490 (SB 1116), Statutes 2006, Chapter 492 (SB
1716), and Statutes 2006, Chapter 493 (AB 1363)

County of Los Angeles, Claimant

" This public meeting notice is available on the Commission’s website at www.csm.ca.gov.

1
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Item 5

Item 6

State Authorized Risk Assessment Tool for Sex Offenders (SARATSO),
08-TC-03

Statutes 2006, Chapter 336 (SB 1178), amending Section 1202.8, and adding
Sections 290.04, 290.05, and 290.06 of the Penal Code;

Statutes 2006, Chapter 337 (SB 1128), amending Sections 290, 290.3,
290.46, 1203, 1203c, 1203.6, 1203.075, and adding Sections 290.03, 290.04,
290.05, 290.06, 290.07, 290.08, 1203e, 1203f of the Penal Code;

Statutes 2006, Chapter 886 (SB 1849), amending Sections 290.46, 1202 8,
repealing Sections 290.04, 290.05, and 290.06 of the Penal Code;

Statutes 2007, Chapter 579 (SB 172), amending Sections 290.04, 290.05,
290.3, and 1202.7, adding Sections 290.011, 290.012, and repealing and
adding Section 290 to the Penal Code; and

California Department of Mental Health's Executive Order, SARATSO
(State Authorized Risk Assessment Tool for Sex Offenders) Review
Committee Notification, issued on February 1, 2008

County of Los Angeles, Claimant
Upper Santa Clara River Chloride Requirements, 10-TC-09

Los Angeles Regional Water Quality Control Board
Resolution No. R4-2008-012, adopted December 11, 2008,
approved by United States Environmental Protection Agency
April 6,2010.

Santa Clarita Valley Sanitation District of Los Angeles County, Claimant

C. MANDATE REDETERMINATION

Item 7

Local Recreational Areas: Background Screenings (01-1TC-11), 12-MR-02
Public Resources Code Section 5164

Statutes 2001, Chapter 777

As Alleged to be Modified by: Statutes 2010, Chapter 719 (SB 856)

California Department of Finance, Requestor

D. PARAMETERS AND GUIDELINES AND PARAMETERS AND GUIDELINES
AMENDMENTS

Item &

[TENTATIVE] Local Recreational Areas: Background Screenings,
01-TC-11 (12-MR-02)

Public Resources Code Section 5164
Statutes 2001, Chapter 777
As Modified by: Statutes 2010, Chapter 719 (SB 856)

California Department of Finance, Requestor
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Item 9

Item 10

Accounting for Local Revenue Realignments, 05-TC-01

Health & Safety Code Sections 33681.12, 33681.13, 33681.14, 33681.15;
Revenue & Taxation Code Sections 97.68, 97.70, 97.71, 97.72, 97.73

Statutes 2003, Chapter 162; Statutes 2004, Chapter 211; Statutes 2004,
Chapter 610

County of Los Angeles, Claimant

Crime Statistic Reports for Department of Justice, 12-PGA-01 (02-TC-04
and 02-TC-11 and 07-TC-10)

Penal Code Sections 12025(h)(1) and (h)(3), 12031(m)(1) and (m)(3),
13014, 13023, and 13730(a)

Statutes 1989, Chapter 1172 (SB 202); Statutes 1992, Chapter 1338 (SB
1184); Statutes 1993, Chapter 1230 (AB 2250); Statutes 1998, Chapter
933 (AB 1999); Statutes 1999, Chapter 571 (AB 491); and Statutes 2000,
Chapter 626 (AB 715)

and

Penal Code Section 13023

Statutes 2004, Chapter 700 (SB 1234)

Crime Statistics Reports for the Department of Justice Amended
State Controller's Office, Requestor

E. INCORRECT REDUCTION CLAIMS

Item 11

Adoption of Statement of Decision for Health Fee Elimination, 05-4206-1-04
and 05-4206-1-08

Education Code Section 76355

Statutes 1984, Chapter 1 (1983-1984 2nd Ex. Sess.);
Statutes 1987, Chapter 1118

Fiscal Years 1999-2000, 2000-2001, 2001-2002 and 2002-2003

San Mateo Community College District and San Bernardino Community
College, Claimants

VII. INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8 (action)

A. STATEWIDE COST ESTIMATE

Item 12%*

Minimum Conditions for State Aid, 02-TC-25 and 02-TC-31

Education Code Sections 66010.2, 66010.7, 66721.5, 66731, 66732,
66736, 66738, 66740, 66742, 70902, 78015, and 78016

Statutes 1988, Chapter 973; Statutes 1991, Chapter 1188, Statutes 1991,
Chapter 1198; Statutes 1998, Chapter 365; and Statutes 2000, Chapter 187

California Code of Regulations, Title 5, Sections 53203, 53207, 55001,
55002, 55005, 55006, 55150, 55201, 55202, 55750, 55751, 55753,
55753.5, 55753.7, 55754, 55755, 55756, 55756.5, 55757, 55758, 55759,
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VIIL

IX.

Item 13*

Item 14*

55760, 55761, 55764, 55800, 55805, 55805.5, 55806, 58102, 58104, and
58106

Register 91, Number 23; Register 93, Number 25; Register 93, Number 42;
Register 94, Number 38; Register 98, Number 7; Register 2000, Number
50; Register 2002, Number 8; and Register 2003, Number 18

Los Rios Community College District, Santa Monica Community College
District, and West Kern Community College District, Claimants

Parental Involvement Programs, 03-TC-16
Education Code Sections 11504, 49091.10, 51101, 51101.1

Statutes 1990, Chapter 1400; Statutes 1998, Chapter 864; Statutes 1998,
Chapter 1031; and Statutes 2002, Chapter 1037

San Jose Unified School District, Claimant

Williams Case Implementation I, 11, and 11, 05-TC-04, 07-TC-06, and
08-TC-01

Education Code Sections 14501, 33126(b), 35186, 41020, and 42127.6 as
Added or Amended by

Statutes 2004, Chapter 900 (SB 550); Statutes 2004, Chapter 902

(AB 3001); Statutes 2004, Chapter 903 (AB 2727); Statutes 2005, Chapter
118 (AB 831); Statutes 2006, Chapter 704 (AB 607); and Statutes 2007,
Chapter 526 (AB 347)

San Diego County Office of Education, and Sweetwater Union High
School District, Claimants

B. ADOPTION OF PROPOSED RULEMAKING CALENDAR

Item 15*

Proposed Rulemaking Calendar, 2014

HEARINGS ON COUNTY APPLICATIONS FOR FINDINGS OF SIGNIFICANT
FINANCIAL DISTRESS PURSUANT TO WELFARE AND INSTITUTIONS CODE
SECTION 17000.6 AND CALIFORNIA CODE OF REGULATIONS, TITLE 2,
ARTICLE 6.5 (info/action)

Item 16

Assignment of County Application to Commission, a Hearing Panel of One
or More Members of the Commission, or to a Hearing Officer

Note: This item will only be taken up if an application is filed.

REPORTS (info/action)

Item 17
Item 18

Item 19

Legislative Update (info)

Chief Legal Counsel: New Filings, Recent Decisions, Litigation Calendar
(info)

Executive Director: Mid-year Workload Update and Tentative Agenda Items
for Next Meeting (info)
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X. CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE
SECTIONS 11126 AND 11126.2 (action)

A. PENDING LITIGATION

To confer with and receive advice from legal counsel, for consideration and action, as
necessary and appropriate, upon the following matters pursuant to Government Code
section 11126(e)(1):

1. State of California Department of Finance, State Water Resources Control
Board, and California Regional Water Quality Board, San Diego Region v.
Commission on State Mandates and County of San Diego, et al. (petition
and cross-petition)

Third District Court of Appeal, Case No. C070357 (Sacramento County
Superior Court Case No. 34-2010-80000604)

[Discharge of Stormwater Runoff, Order No. R9-207-000, 07-TC-09
California Regional Water Control Board, San Diego Region Order No.
R9-2007-001, NPDES No. CAS0108758, Parts D.1.d.(7)-(8), D.1.g.,
D3a(3),D3a(5),DS5 E2fE2gF.1, F2 F3 11,12, 15,J3.a.(3)(c)
iv-vil & x-xv, and L]

2. California School Board Association (CSBA) v. State of California et al.
Alameda County Superior Court, Case No. RG11554698
[2010-2011 Budget Trailer Bills, Mandates Process for K-12 Schools,
Redetermination Process]

3. State of California Department of Finance, State Water Resources Control
Board, and California Regional Water Quality Control Board, Los Angeles
Region v. Commission on State Mandates and County of Los Angeles, et al
(petition and cross-petition).

California Supreme Court, Case No. S214855

(Los Angeles County Superior Court, Case No. BS130730, Second District
Court of Appeal, Case No. B237153)

[Municipal Storm Water and Urban Runoff Discharges, 03-TC-04,
03-TC-19, 03-TC-20, and 03-TC-21, Los Angeles Regional Quality
Control Board Order No. 01-182, Permit CAS004001, Parts 4C2a., 4C2b,
4E & 4Fc3]

To confer with and receive advice from legal counsel, for consideration and action, as
necessary and appropriate, upon the following matter pursuant to Government Code
section 11126(e)(2):

Based on existing facts and circumstances, there is a specific matter which presents a
significant exposure to litigation against the Commission on State Mandates, its members
or staff.

B. PERSONNEL

To confer on personnel matters pursuant to Government Code section 11126(a).
RECONVENE IN PUBLIC SESSION
XL REPORT FROM CLOSED EXECUTIVE SESSION
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XII.  PERSONNEL (action)

Item 20 [TENTATIVE] Salary Adjustment and Revision of CEA Level: Attorney
to the Commission/Chief Legal Counsel (CEA B), pursuant to Government
Code Section 17529

Item 21 [TENTATIVE] Salary Adjustment: Executive Director, pursuant to
Government Code Section 17530

ADJOURNMENT

Heather Halsey, Executive Director
980 Ninth Street, Suite 300
Sacramento, CA 95814

Email: heather halsey@csm.ca.gov

For information regarding this agenda, please contact:

Kerry Ortman
(916) 323-3562

CSD000056



NEW FILINGS

November 7, 2013 through December 19, 2013

Date Claimant Description
Received
10/1/13 | San Juan Unified School Incorrect Reduction Claim:
District Notification of Truancy, 13-904133-1-11
Deemed Education Code Sections 48260 and 48260.5
complete Statutes 1983, Chapter 498
12/18/13 Fiscal Years: 2006-2007, 2007-2008, 2008-2009, and
2009-2010
11/15/13 | Riverside Unified School Incorrect Reduction Claim:
District Notification of Truancy, 13-904133-1-12
Deemed Education Code Sections 48260 and 48260.5
complete Statutes 1983, Chapter 498
12/18/13 Fiscal Years: 2003-2004, 2004-2005, 2005-2006, and
2006-2007
11/15/13 | Riverside Unified School Incorrect Reduction Claim:
District Notification of Truancy, 13-904133-1-13
Deemed Education Code Sections 48260 and 48260.5
complete Statutes 1983, Chapter 498
12/18/13 Fiscal Years: 2007-2008, 2008-2009, and 2009-2010
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STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814

PHONE: (916) 323-3562

FAX: (916) 445-0278

E-mail: csminfo@csm.ca.gov

January 9, 2014

Ms. Claire Hervey Collins

Lewis Brisbois Bisgaard & Smith LLP
221 N. Figueroa Street, Suite 1200
Los Angeles, CA 90012

And Parties, Interested Parties, and Interested Persons (See Mailing List)

Re:  Final Staff Analysis and Proposed Statement of Decision and Notice of Hearing
Upper Santa Clara River Chloride Requirements, 10-TC-09
Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012,
Effective December 11, 2008
Santa Clarita Valley Sanitation District of Los Angeles County, Claimant

Dear Ms. Hervey Collins:

The final staff analysis and proposed statement of decision for the above-named matter is
enclosed for your review.

Hearing

This matter is set for hearing on Friday, January 24, 2014, at 10:00 a.m., State Capitol,-

Room 447, Sacramento, California. Please let us know in advance if you or a representative of
your agency will testify at the hearing, and if other witnesses will appear. If you would like to
request postponement of the hearing, please refer to section 1183.01(c)(2) of the Commission’s .
regulations. ' '

Special Accommodations

For any special accommodations such as a sign language interpreter, an assistive listening
device, materials in an alternative format, or any other accommodations, please contact the
Commission Office at least five to seven working days prior to the meeting.

Please contact Heidi Palchik at (916) 323-3562 if you have any questions.

Sincerely,

74
Heather Halsey
Executive Director

j:\mandates\2010\tc\10-tc-09 upper santa clara river chloride requirements\correspondence\tcfsatrans.doc
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Hearing Date: January 24, 2014
JAMANDATES\2010\TC\10-TC-09 Upper Santa Clara River Chloride Requirements\TC\FSA_PSOD.doc
ITEM 6

TEST CLAIM
FINAL STAFF ANALYSIS

AND

PROPOSED STATEMENT OF DECISION

Los Angeles Regional Water Quality Control Board
Resolution No. R4-2008-012, adopted December 11, 2008,
approved by United States Environmental Protection Agency
April 6, 2010.

Upper Santa Clara River Chloride Requirements
10-TC-09
Santa Clarita Valley Sanitation District of Los Angeles County, Claimant

Attached is the proposed statement of decision for this matter. This proposed statement of
decision also functions as the final staff analysis, as required by section 1183.07 of the
Commission’s regulations.

EXECUTIVE SUMMARY
Overview

This test claim alleges a reimbursable state mandate resulting from Resolution R4-2008-012,
adopted December 11, 2008 by the California Regional Water Quality Control Board,

Los Angeles Region (Regional Board). To assist the reader, there is a glossary of frequently
used water quality related terms and acronyms at the end of this document.

The Resolution pled in this test claim amends the prior Basin Plan for the Santa Clara River,
which imposed a maximum pollutant concentration for chloride, or “total maximum daily load”
(TMDL) of 100 mg/L, and pollutant discharge limitations for chloride, or “waste load
allocations” (WLAs), of 100 mg/L for the Santa Clarita Valley Sanitation District’s (District)
two Water Reclamation Plants (WRPs) that discharge into the river. The test claim Resolution
includes a revised, less stringent TMDL and WLAs, providing greater flexibility to the District
with respect to its chloride discharges into the river. The Plan, as amended by the test claim
Resolution, also significantly reduced the costs for the District to comply with the TMDL and
WLAs, as compared to the prior TMDL. The TMDL, as revised by the test claim Resolution,

calls for the implementation of an Alternative Water Resources Management program (AWRM),

in order to meet conditional “site-specific objectives” (SSOs) for water quality in Reaches 4B, 5,
and 6 of the Santa Clara River, and conditional WLAs of 150 mg/L for discharges to Reaches 5
and 6, and 117 mg/L for discharge to Reach 4B for the District’s two WRPs.

The District alleges that meeting the SSOs and WLAs contained in the Resolution will require
significant advanced treatment and other technological upgrades, and a number of other water
supply control measures to control chloride concentrations in the Santa Clara River, especially
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during periods of higher concentration in the water supply and groundwater (i.e., during periods
of lower precipitation). The District alleges that these upgrades and control measures result in
new costs of approximately $250.7 million.

The test claim Resolution R4-2008-012 also includes a number of Implementation Tasks,
consisting primarily of requirements to perform technical and scientific studies of the surface and
groundwater, and evaluation of appropriate chloride thresholds, which the District alleges
impose costs of approximately $6.6 million.

Staff recommends the Commission deny this test claim on the following grounds: (1) several of
the Implementation Tasks included in the TMDL are not new; (2) accelerating the
implementation of final waste load allocations (discharge limitations) by one year is not a new
program or higher level of service, and no increased costs are alleged; (3) the Alternative Water
Resources Management program does not impose a new program or higher level of service, but
provides for a lower level of service, and reduced costs with respect to prior law; and (4) even if
the Alternative Water Resources Management program did impose a new program or higher
level of service, there are no costs mandated by the state, because the claimant has sufficient fee
authority to cover the costs of any required activities.

Background

The federal Clean Water Act (CWA) states that it is the policy of Congress “to recognize,
preserve, and protect the primary responsibilities and rights of States to prevent, reduce, and
eliminate pollution...” The CWA employs two primary mechanisms for the control and
prevention of water pollution: identification and standard-setting for bodies of water, and
identification and regulation of dischargers of pollutants. Section 1313 of the CWA provides for
standard-setting for both intra- and inter-state bodies of water, “such as to protect the public
health or welfare, enhance the quality of water,” and take into consideration the waters’ “use and
value for public water supplies, propagation of fish and wildlife, recreational purposes, and
agricultural, industrial, and other purposes.” Section 1313(d) provides that each state shall
identify those waters for which the applicable water quality standards are not being met, and
establish “the total maximum daily load [TMDL]... at a level necessary to implement the
applicable water quality standards with seasonal variations and a margin of safety which takes
into account any lack of knowledge concerning the relationship between effluent limitations and
water quality.” A TMDL is defined as the sum of the amount of a pollutant allocated to all point
sources (i.e., the sum of all WLAs relative to the water body), plus the amount of the pollutant
allocated for nonpoint sources and natural background; a TMDL should be set for each pollutant
identified by the [EPA] Administrator, and constitutes, essentially, a plan or objective setting the
amount of a pollutant that will attain the water quality standard necessary for the protection of
beneficial uses." The CWA also expressly provides that effluent limitations for a point source
discharger may not be renewed or revised to contain limitations less stringent than the previous
discharge permit.

' Code of Federal Regulations, title 40, section 130.2.
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Regulatory History

The Santa Clara River is the largest river system in southern California that remains in a
relatively natural state. The River originates in the San Gabriel Mountains in Los Angeles
County, runs through Ventura County, and flows into the Pacific Ocean between the cities of San
Buenaventura (Ventura) and Oxnard. Reaches 5 and 6 of the Santa Clara River are located
upstream of the Blue Cut gauging station near the Los Angeles/Ventura County line, between the
cities of Fillmore (in Ventura County) and Santa Clarita in Los Angeles County; Reach 4B is in
Ventura County.

The Regional Board first established water quality objectives for chloride in the Santa Clara
River in 1975, and in 1978 the Board set the water quality objectives for chloride at 100 mg/L
for both reaches 5 and 6. In 1998 the Santa Clara River was listed for the first time as an
impaired water body under section 1313(d) of the federal Clean Water Act: Reaches 5 and 6 of
the Upper Santa Clara River did not meet the 100 mg/L water quality objective, and “[b]eneficial
uses of the Upper Santa Clara River, including agricultural supply water and groundwater
recharge were listed as impaired.” The Valencia and Saugus Water Reclamation Plants, which
are owned and operated by claimant, Santa Clarita Valley Sanitation District, are responsible for
approximately 70 percent of the chloride loading to the River. The Valencia and Saugus WRPs
were not designed to remove chloride from waste water, and in fact have been contributing to
elevated chloride concentrations due to the use of chlorine disinfection.

In October of 2002, the Regional Board adopted a TMDL for chloride in the Santa Clara River,
as required under section 1313(d) of the CWA for any impaired waters, which included WLAs of
100 mg/L chloride for the two WRPs that discharge into the River. The TMDL was to be fully
implemented within two and one half years. The District appealed the decision to the State
Water Resources Control Board (SWRCB), which remanded the TMDL to the Regional Board in
2003, for reconsideration of various items including: (1) an extension of the interim effluent
limits for chloride, and (2) re-evaluation of the water quality objectives, including whether an
alternate water supply to agricultural users would be appropriate, the beneficial uses to be
protected, the quality of the imported water supply, and the impacts of drought periods. In
response, the Regional Board adopted Resolution No. 03-008 which included interim WLAs and
an implementation plan for the chloride TMDL, extending the time for full implementation of
the limits to thirteen years and calling for various studies.”

The TMDL was amended again by Resolution No. 04-004, approved by the EPA on April 28,
2005, which added a number of special studies and analyses “to characterize the sources, fate,
transport, and specific impacts of chloride in the Upper Santa Clara River, including impacts to
downstream reaches and underlying groundwater basins.”> The TMDL was amended again by
Resolution 2006-016, approved by EPA June 12, 2008, which shortened by two years the time
for completing the special studies and implementing the control measures required by the
TMDL. In 2008, the Regional Board adopted the test claim Resolution, which shortened the
time for full implementation by an additional year, and relaxed the chloride requirements as
described in the next paragraph.

? See Exhibit B, LA Regional Board Comments, at p. 523-524 [Attachment 58].
3 Exhibit B, LA Regional Board Comments, at p. 13.
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Alleged Executive Order, Resolution No. R4-2008-012

Between 2005 and 2008 several special studies were conducted, as required under the TMDL
adopted in Resolution No. 04-004. “The completion of these TMDL special studies...has led to
the development of an alternative TMDL implementation plan that addresses chloride
impairment of surface waters and degradation of groundwater.”* The alternative plan, which
was adopted by the Regional Board in a basin plan amendment effected by Resolution No. R4-
2008-012 (the alleged executive order in this test claim), is known as the Alternative Water
Resources Management program (AWRM); the AWRM includes:

...the development of site-specific objectives [SSOs] for chloride while protecting
beneficial uses; chloride source reduction actions through the removal of self-
regenerating water softeners; a switch from chlorine-based disinfection to
ultraviolet disinfection at both WRPs; chloride load reduction actions through
advanced treatment (like reverse osmosis and microfiltration) of a portion of the
Valencia WRP’s effluent; supplemental water to enhance assimilative capacity of
local groundwater or surface water; alternative water supply to protect salt-
sensitive agricultural beneficial uses during drought conditions; construction of
extraction wells and }Svipelines; and expansion of recycled water uses with[in] the
Santa Clarita Valley.

The new SSOs adopted for chloride concentration are 150 mg/L in Reaches 5 and 6, and 117
mg/L for Reach 4B, which is adjusted to 130 mg/L. when the supply water has chloride levels
above 80 mg/L.. The new conditional WLAs for the Valencia and Saugus facilities are also 150
mg/L for discharges to Reaches 5 and 6, and 117 mg/L for discharge to Reach 4B. Resolution
No. R4-2008-012 provides for the construction and implementation of advanced treatment
(reverse osmosis desalination) at the Valencia facility, as well as a number of water supply
control measures designed to attain the site specific objectives as a condition of the relaxed
TMDL and WLAs. The newly relaxed requirements are conditioned upon “the Claimant’s full
and ongoing implementation of the AWRM program.”® If claimant fails to implement or
chooses not to implement AWRM program, the TMDL reverts to the prior TMDL and WLAs of
100 mg/L. Resolution No. R4-2008-012 was approved by SWRCB, the Office of Administrative
Law (OAL), and finally the U.S. EPA on April 6, 2010.

Procedural History

This test claim was filed by the District on March 30, 2011. On July 29, 2011, the Regional
Board filed comments on the test claim. The Department of Finance (Finance) filed comments
on the test claim, dated July 29, 2013. On September 28, 2011, the District filed rebuttal
comments.

* Exhibit B, LA Regional Board Comments, Attachment 63, at p. 591 [Resolution R4-2008-012,
at paragraph 15].

> Exhibit B, LA Regional Board Comments, at p. 15. See also, Exhibit A, Test Claim, at p. 12.

® Exhibit B, LA Regional Board Comments, at p. 17. See also, Exhibit A, Test Claim, atp. 11
[“If the AWRM program is not timely implemented, the water quality objectives for chloride
will revert back from the conditional SSOs to the current levels of 100 mg/L.”].
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On September 20, 2013, Commission staff issued a draft staff analysis and proposed statement of
decision. On October 7, 2013, Finance submitted written comments on the draft staff analysis.
Also on October 7, 2013, the District requested an extension of time to file comments, which
was granted for good cause. On October 9, 2013, the Regional Board submitted a request for
extension of time and postponement of the hearing, which was granted for good cause. Also on
October 9, 2013, public comments were received from Ms. Lynda Cook of Santa Clarita. On
October 18, 2013, the City of Santa Clarita submitted written comments on the draft staff
analysis. On November 1, 2013, both the Regional Board and the District submitted written
comments on the draft staff analysis.

Commission Responsibilities

Under article XIII B, section 6 of the California Constitution, local agencies and school districts
are entitled to reimbursement for the costs of state-mandated new programs or higher levels of
service. In order for local government to be eligible for reimbursement, one or more similarly
situated local agencies or school districts must file a test claim with the Commission. “Test
claim” means the first claim filed with the Commission alleging that a particular statute or
executive order imposes costs mandated by the state. Test claims function similarly to class
actions and all members of the class have the opportunity to participate in the test claim process
and all are bound by the final decision of the Commission for purposes of that test claim.

The Commission is the quasi-judicial body vested with exclusive authority to adjudicate disputes
over the existence of state-mandated programs within the meaning of article XIII B, section 6. In
making its decisions, the Commission cannot apply article XIII B as an equitable remedy to cure

the perceived unfairness resulting from political decisions on funding priorities.

Claims

The following chart provides a brief summary of the claims and issues raised and staff’s

recommendation.

Subject

Description

Staff Recommendation

Implementation Tasks 4
5,6,7,8,9, 10a-d,17a
(Resolution R4-2008-
012, Attachment B), and
the default waste load
allocations of 100 mg/L
for both water
reclamation plants
operated by the District.

2

The District is required to
conduct a literature review to
evaluate an appropriate chloride
threshold; develop a
groundwater/surface water
interaction model to evaluate
impacts of the chloride TMDL,;
evaluate the appropriate chloride
threshold for the protection of
sensitive agricultural supply
water and endangered species
protection; develop site-specific
objectives for chloride for
sensitive agriculture; develop an
anti-degradation analysis for
revision of the chloride

Deny — The required activities
do not impose a new program or
higher level of service.
Implementation Tasks 4, S, 6, 7,
8,and 9, 10a-d, and 17a-e and
the default TMDL and WLAs
were required by prior law. The
100 mg/L. TMDL, including 100
mg/L WLAs, have been in effect
since Resolution 02-018, which
was adopted by the Regional
Board October 24, 2002,
remanded and revised and
adopted again by the Regional
Board on May 6, 2004, including
tasks 4-10, and approved by U.S.
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objectives; develop pre-planning
report on compliance to meet
different hypothetical final waste
load allocations; evaluate
alternative water supplies;
analyze feasible compliance
measures;, complete an
environmental impact report,
engineering design, permits,
construction, and begin
operation of advanced treatment
facilities to comply with final
effluent permit limits for
chloride.

If the AWRM is not fully and
continually implemented, the
prior TMDL is triggered,
including the default WLAs of
100 mg/L chloride.

EPA April 28, 2005. Task 17a
was added by Resolution R4-
2006-016, approved by EPA
June 12, 2008. In addition, these
implementation tasks were either
completed or underway at the
time the 2008 Resolution was
adopted. And, the EIR, design,
construction, and operation of
advanced treatment facilities is a
lower level of service than that
required under prior law,
according to the District’s
assertions in the record.
Therefore these activities are not
new, and by definition cannot
impose a reimbursable new
program or higher level of
service.

Implementation Task 20
(Resolution R4-2008-
012, Attachment B).

Implementation task 20
accelerates the implementation
period for final WLASs by one
year. The prior TMDL provided
for interim WLAS to apply for
no more than 11 years,
Resolution R4-2008-012
provides for interim WLAs to
apply for no more than 10 years.

Deny — Implementing the
underlying final WLASs one year
sooner is not a new program or
higher level of service; the final
WLASs are not made more
stringent or more costly by this
resolution, and a mere increase
in costs is not tantamount to a
higher level of service in any
event. Furthermore, the claimant
has not alleged increased costs
due to implementing final WLAs
one year sooner.

Conditional site-specific
objectives and waste
load allocations of 117
mg/L for Reach 4B, and
150 mg/L for Reaches 5
and 6.

Attachment B to Resolution R4-
2008-012 provides for
conditional SSOs and WLAs for
the two WRPs of 117 mg/L for
Reach 4B, and the water
discharged by the WRPs into
Reach 4B; and 150 mg/L for
Reaches 5 and 6 and the water
discharged into Reaches 5 and 6.
The SSOs and WLAs
contemplate facilities upgrades
and advanced treatment

Deny —The Conditional SSOs
and WLAs, including all
facilities upgrades contemplated
to achieve the standards, are a
lower level of service than was
required under the prior TMDL,
and result in reduced costs to
claimant.
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technologies at the two WRPs,
and outline certain water
management activities to reach
and maintain the SSOs and
WLAS, including during periods
of higher chloride concentrations
in the supply water.

Costs incurred as a The facilities upgrades and other | Deny — Even if the test claim

result of the technological controls and water | executive order, Resolution R4-

Implementation Tasks management activities are 2008-012, imposed a new

and AWRM steps to estimated to result in program or higher level of

comply with the SSOs approximately $250 million in service resulting in state-

and WLAs, totaling increased costs. The mandated increased costs, such

approximately $257 Implementation Tasks are costs would not be reimbursable

million. alleged to result in because the District has
approximately $7 million in sufficient fee authority to cover
increased costs. the costs of any additional

activities, unconstrained by the
voter approval requirements of
Proposition 218.

Analysis

Staff finds that this test claim should be denied on the following grounds: (1) several of the
Implementation Tasks included in the TMDL are not new; (2) accelerating the implementation of
final waste load allocations (discharge limitations) by one year is not a new program or higher
level of service, and no increased costs are alleged; (3) the Alternative Water Resources
Management program does not impose a new program or higher level of service, but a lower
level of service, and reduced costs with respect to prior law; and (4) even if the Alternative
Water Resources Management program did impose a new program or higher level of service,
there are no costs mandated by the state, because the claimant has sufficient fee authority to
cover the costs of any required activities.

A. Threshold Issues: the Santa Clarita Valley Sanitation District is an Eligible
Claimant Before the Commission; Resolution R4-2008-012 is an Executive Order
within the Meaning of Article XIII B, Section 6; and the Test Claim is Timely Filed.

1. The Santa Clarita Valley Sanitation District is an eligible claimant before the
Commission.

Staff finds that SCVSD receives af least some amount of its funding from local taxes, and is
subject to an appropriations limit for at least a portion of its revenues, and is therefore an eligible
claimant. The State Controller’s Special Districts Annual Report for 2010-2011 indicates that
SCVSD was subject to an appropriations limit for approximately one-third of its total revenue
(nearly $11 million), and made total appropriations subject to the appropriations limit in the
amount of $5,778,450. While a substantial amount of the District’s revenue comes from user
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fees and other sources not considered “proceeds of taxes,” it cannot be said categorically that the
District’s revenue 1s not subject to the limitations of articles XIIT A and XIII B.

Based on the foregoing, the staff finds that the Santa Clarita Valley Sanitation District is an
eligible claimant before the Commission.

2. The Regional Water Board’s order is an executive order within the meaning of
Article XIII B, section 6.

Article XIII B, section 6 provides that “[w]henever the Legislature or any state agency mandates
a new program or higher level of service on any local government, the state shall provide a
subvention of funds to reimburse such local government for the costs of such programs or
increased level of service...” Government Code section 17514 provides that costs mandated by
the state includes “any increased costs which a local agency or school district is required to
incur...as aresult of...any executive order implementing any statute... which mandates a new
program or higher level of service of an existing program...” Government Code section 17516
defines an “executive order” as “any order, plan, requirement, rule, or regulation issued
by...[a]ny agency, department, board, or commission of state government.” Because Resolution
No. R4-2008-012 is an order of a state board, it is an executive order for purposes of
Government Code 17516 and may result in a reimbursable state-mandated program under article
XIII B, section 6 if all required mandates elements are established.

3. The test claim was timely filed.

Section 17551 provides that “[l1]Jocal agency and school district claims shall be filed not later than
12 months following the effective date of a statute or executive order, or within 12 months of
incurring increased costs as a result of a statute or executive order, whichever is later.” Section
1183 of the Commission’s regulations states that “within 12 months,” for purposes of test claim
filing, “means by June 30 of the fiscal year following the fiscal year in which increased costs
were first incurred by the claimant.”

Finance has raised the statute of limitations found in section 17551, arguing that the test claim
was filed on March 30, 2011, while the Resolution had an effective date of December 11, 2008.
Finance further argues that “all claimed costs for that fiscal year would have had to be incurred
after March 30, 2010 to not be time barred.”

Finance’s first point, that the effective date of the Resolution would place this test claim beyond
the time bar, has some merit. An effective date of December 11, 2008 would require that a valid
test claim be filed by June 30, 2010. However, because TMDLs and waste load allocations must
be approved by the SWRCB, OAL, and the Administrator of U.S.EPA,’ there is an open
question, for purposes of applying section 17551, whether the Resolution at issue is “effective”
on the date it was approved by the Regional Board or on the date that it is approved by the
Administrator (here, April 6, 2010).

The cover page of the test claim indicates that the Resolution was effective December 11, 2008,
as Finance asserts. However, the Regional Board’s comments on the test claim state that the
Resolution was effective April 6, 2010, the date of EPA approval. In addition, a later settlement

7 Exhibit B, LA Regional Board Comments, at p. 8 [citing 33 U.S.C. § 1313(c)(3); 40 C.F.R. §
131.20(c)]. See also, Exhibit A, Test Claim, at p. 6.
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agreement between the District and the Regional Board is in accord, stating that the Resolution
became effective April 6, 2010.% An effective date of April 6, 2010, would require that a timely
filed test claim be submitted on or before June 30, 2011. This test claim was filed

March 30, 2011, and therefore was filed before the expiration of the statute of limitations, based
on the effective date agreed upon by the parties. Based on the foregoing, staff finds that this test
claim was timely filed.

B. The Regional Water Board’s Resolution and Order does not Impose a New Program
or Higher Level of Service within the Meaning of Article XIII B, Section 6.

The District states that “Regional Board Resolution No. R4-2008-012, the revised TMDL, requires:
(1) compliance with specific waste load allocations that will also be incorporated into the Saugus and
Valencia WRPs' NPDES permits; and (2) specific ‘implementation tasks’ necessary for compliance.”
The Implementation Tasks, along with the final waste load allocations, “are the subject of this test
claim.”” Attachment B to Resolution R4-2008-012 outlines the conditional SSOs for Reaches 4B, 5,
and 6, and conditional WLAs for the water discharged from the Valencia and Saugus WRPs to
Reaches 4B, 5, and 6. The WLAs for the District’s WRP facilities are based on, and numerically
identical to, the SSOs for the respective reaches (117 mg/L for Reach 4B, and the discharge into
Reach 4B; 150 mg/L for Reaches 5 and 6, and for the discharge into Reaches 5 and 6). All other
point sources are assigned WLAs equal to 100 mg/L. Attachment B also outlines the operation of
reverse osmosis treatment at the Valencia WRP, the provision of supplemental water to Reach 4B
when chloride concentrations exceed 117 mg/L, and the design and construction of advanced
treatment facilities. In addition, Attachment B outlines a number of implementation tasks, primarily
consisting of technical studies to assess the appropriate threshold for chloride to protect agricultural
uses and to determine how best to reach that threshold, including preparation of an Environmental
Impact Report (EIR) for the advanced treatment facilities and other upgrades necessary to meet the
SSOs and WLAs.

The District has alleged the required activities resulting from Resolution R4-2008-012 impose
costs of approximately $257 million. Though claimant alleges that this $257 million constitutes
increased costs, claimant does acknowledge that the costs would be nearly double,
approximately $500 million, if it operated under the prior TMDL. The analysis below concludes
that none of the Implementation Tasks, or the AWRM program elements, of Resolution R4-2008-
012 constitutes a new program or higher level of service, because the alleged activities and costs
either are not new or they provide for a lower level of service and reduced costs when compared
to prior law. In addition, the claimant has fee authority sufficient to cover the costs of any
required activities and, thus, pursuant to Government Code section 17556(d), there can be no
costs mandated by the state.

1. Some of the Implementation Tasks described in the Resolution are not new.

Implementation Tasks 4, 5, 6, 7, 8, 9, and 10a-d of Resolution R4-2008-012 are found also, in
nearly identical language, in Resolution 04-004, and again in Resolution R4-2006-016. These
prior TMDLs were approved by EPA on April 28, 2005, and June 12, 2008, respectively.

Additionally, Implementation Tasks 4-9 are listed in the revised TMDL as having completion

® Exhibit X, Settlement Agreement, at p. 4.
? Exhibit A, Test Claim, at p. 13.
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dates prior to the adoption and approval of the 2008 Resolution. Moreover, these tasks had in
fact been completed prior to the adoption of the revised TMDL incorporating the AWRM: the
Resolution states that “[t]he Santa Clarita Valley Sanitation District (SCVSD) has completed all
of the necessary special studies required by the Chloride TMDL (TMDL Task Nos 3, 4, 5, 6, 7,
8,9, 10b, and 10c).” Therefore none of these implementation tasks, or the costs alleged, are
reimbursable, both because they are not new, and because the costs incurred are outside the
period of eligibility for this test claim (prior to July 1, 2009).

Implementation Task 17a, “Implementation of Compliance Measures, Complete Environmental
Impact Report...” was required by identical language in Resolution R4-2006-016. Resolution
R4 2006-016 is stated as having an effective date (presumably meaning the date approved by the
U.S. EPA) of June 12, 2008. It is unknown, from the test claim exhibits, or any other
information in the record, exactly when costs might first have been incurred to complete the
Environmental Impact Report; but the direction to implement compliance measures and to
complete an EIR is not new, with respect to prior law.'® In fact, claimant was required to prepare
the draft EIR by May 4, 2010 under prior law and was fined “for the failure to complete
Wastewater Facilities Plans and Programmatic Environmental Impact Reports by the required
due date in 2011.”"! Resolution R4-2006-016, which first required this activity, was not pled in
this test claim.

Finally, the default TMDL, including WLAs of 100 mg/L for the Saugus and Valencia WRPs,
which takes effect “if the District cannot comply with the AWRM program,” is not a new
requirement. The Regional Board adopted a TMDL for Reaches 5 and 6 of the Santa Clara River
in 2002, “which became effective May 4, 2005,” and includes WLAs of 100 mg/L for Valencia
WRP and 100 mg/L for Saugus WRP.”

In comments submitted on the draft staff analysis, the District argues that the test claim
Resolution is the result of a years-long administrative appeal and negotiation process, and that
the prior TMDLs are “part and parcel of the 2008 TMDL.” The District argues that “[t]he proper
measure of whether the TMDL is a new or higher level of service is to compare the TMDL’s
requirements with the existing or pre-TMDL requirements.” The District’s reasoning does not
comport with existing mandates law, and does not change the above analysis. The prior TMDLs,
including the implementation tasks and the effluent limitations, were approved by the State
Water Resources Control Board and the U.S. EPA, and are therefore analyzed as “prior law,” for
purposes of determining whether the test claim Resolution imposes a new program or higher
level of service. '?

Based on the foregoing, staff finds that Implementation Tasks 4, 5, 6, 7, 8, 9, 10a-d, and 17a, and
the waste load allocations, are not new, but rather were required by prior law. Therefore none of
these provisions imposes a state-mandated new program or higher level of service.

'” Resolution R4-2006-016.
LA Regional Board, Enforcement News, November 26, 2012.
"2 Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, 835.
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2. Implementation Task 20 only accelerates the schedule of implementation of final
waste load allocations and is not a new program or higher level of service
resulting in increased costs mandated by the state.

Implementation Task 20 shortens the applicable period of the interim WLAs for the Saugus and
Valencia WRPs from 11 years to 10 years, commencing with the effective date of the 2002
TMDL. The interim WLAs are designed to accommodate the time needed for the WRPs to
implement desalination and other chloride reduction improvements to meet the final WLAs. For
the Saugus WRP, the interim WLA is described as “the sum of State Water Project treated water
supply concentration plus 114 mg/L, as a twelve month rolling average,” but not to exceed 230
mg/L. For the Valencia WRP, the interim WLA is described as “the sum of State Water Project
treated water supply concentration plus 134 mg/L, as a twelve month rolling average,” but not to
exceed 230 mg/L.. There is no new program inherent in shortening the time frame for the interim
WLAs. The requirements of the interim WLAs remain the same, but are shortened, and the final
WLAS attach one year sooner. It may be argued that it costs more to implement the final WLAs
one year sooner, but this change does not of itself constitute a new program or higher level of
service.

The court of appeal in Long Beach Unified School District declared that “[a] mere increase in the
cost of providing a service which is the result of a requirement mandated by the state is not
tantamount to a higher level of service.” The Supreme Court has also spoken on the requirement
of a new program, in terms often repeated in later decisions: “We recognize that, as its made
indisputably clear from the language of the constitutional provision, local entities are not entitled
to reimbursement for all increased costs mandated by state law, but only those costs resulting
from a new program or an increased level of service imposed upon them by the state.” Finally,
not only is an increase in costs not tantamount to a higher level of service, but there is no
evidence in the record of the incremental cost increase which might be alleged based on
accelerating the implementation of the final WLAs by one year.

In comments on the draft staff analysis, the District argues that “[j]ust as accelerating a car is a
higher level of speed, accelerating a compliance schedule is a higher level of service.” The
District argues that “reliance on case law for the proposition that an accelerated compliance
schedule’s increased costs are ‘not tantamount to a higher level of service’ is misplaced.” The
District argues that the cases are distinguishable. Indeed, the cases are distinguishable; in both
Long Beach Unified and County of Los Angeles the courts found a reimbursable state mandate.
Here, staff finds none; the activities required to implement the final WLAs are not changed. The
District merely experiences costs to complete the activities one year sooner.

Based on the foregoing, Implementation Task 20 does not impose any new state mandated
activities and does not result in a new program or higher level of service.

3. The Alternative Water Resources Management program is not a new program or
higher level of service.

The California Supreme Court, in County of Los Angeles I, articulated a multi-faceted test for
“new program or higher level of service:” reimbursement requires (1) a new task or activity; (2)
which constitutes an increase in service as compared to prior law; (3) and which either provides a
service to the public, or imposes requirements uniquely upon government, rather than upon all
persons and entities equally.
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The Regional Board argues that the test claim executive order, Resolution R4-2008-012, cannot
impose a new program or higher level of service because it “amended the Basin Plan to, among
other things, adopt site-specific objectives for chloride in the Santa Clara River that are /ess
stringent than the generally applicable water quality objectives that apply to other major
dischargers to the Santa Clara River...” The Regional Board argues: “thus, if anything, the 2008
Resolution imposes a lower level of service in order to make it less expensive for the Claimant to
implement” the TMDL. In 2002, the 100 mg/L objective was incorporated into a TMDL,
pursuant to the impairment listing of certain reaches of the Santa Clara River, and the threat to
salt-sensitive agriculture uses both within Reaches 5 and 6 and downstream. Both the District
and the Regional Board agree that the AWRM contains “relaxed” requirements, as compared
with the current water quality objectives.

In addition, both the District and the Regional Board recognize that under the prior TMDL
“implementation actions to attain this level would require advanced treatment — that is, reverse
osmosis — of the full effluent from the Saugus and Valencia plants with discharge into the ocean
through a 43-mile brine line.” The District estimated the costs of the facilities upgrades and
other compliance tasks at approximately $500 million. Under the AWRM, reverse osmosis
desalination is only required at the Valencia WRP, and the waste is permitted to be disposed of
through deep well injection. The District estimates that implementing the advanced treatment
upgrades at only one of the two facilities, along with other tasks, will cost just over half of the
amount of compliance with the prior TMDL, or approximately $250 million.

Staff finds that there is nothing in the AWRM that imposes a higher level of service on this
claimant. Resolution R4-2008-012 calls for the implementation of less-stringent requirements
than under prior law, which the District has acknowledged will be less expensive to implement.
In comments on the draft staff analysis, the District continues to stress that the proper test should
be to compare the pre-TMDL requirements with the requirements of the Resolution; in that view
the requirements of the Resolution are “far more stringent than the pre-TMDL standard.” There
is no support in mandates law for this reasoning, and staff’s conclusion is unchanged.

Based on the foregoing, staff finds that Resolution R4-2008-012, which includes the AWRM,
does not impose a new program or higher level of service, and the costs and activities thereunder
should be denied.

C. Even if Resolution R4-2008-012 Did Constitute a State Mandated New Program or
Higher Level of Service, it Would Not Impose Costs Mandated by the State Under
Section 17556(d) Because the Claimant has Sufficient Fee Authority to Fully Fund
the Costs of the Required Activities.

Government Code section 17556(d) provides that the Commission “shall not find costs mandated
by the state, as defined in Section 17514.. .if...the local agency or school district has the
authority to levy service charges, fees, or assessments sufficient to pay for the mandated program
or increased level of service.”

The California Supreme Court held, in County of Fresno v. State of California, that “read in its
textual and historical context section 6 of article XIII B requires subvention only when the costs
in question can be recovered solely from tax revenues.” Accordingly, in Connell v. Superior
Court of Sacramento County, the Santa Margarita Water District, among others, was denied
reimbursement on the basis of its authority to impose fees on water users. The Districts argued
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that they did not have “sufficient” authority to levy such fees, because the cost of reclaimed
water would make it impractical to market to the users if the Districts were forced to raise fees.
The court concluded that the “Districts do not demonstrate that anything in Water Code section
35470 limits the authority of the Districts to levy fees ‘sufficient’ to cover their costs,” and that
“[t]hus, the economic evidence presented by SMWD to the Board [of Control] was irrelevant and
injected improper factual questions into the inquiry.” Similarly, in Clovis Unified School
District v. Chiang, the court found that the Controller’s office was not acting in excess of its
authority in reducing reimbursement claims to the full extent of the districts’ authority to impose
fees, even if there existed practical impediments to collecting the fees. In making its decision the
court stated: “[t]o the extent a local agency or school district ‘has the authority’ to charge for the
mandated program or increased level of service, that charge cannot be recovered as a state-
mandated cost.” The court endorsed the Controller’s view that “‘Claimants can choose not to
require these fees, but not at the state’s expense.’”

Here, the Regional Board argues that the District “is authorized to impose and increase fees and
charges for wastewater management services under Health and Safety Code section 5471.” The
District argues that it is constrained by the “the Proposition 218 process...[and] fierce public
opposition.” The District further argues that Connell, discussed above, “ignored the then-recent
passage of Proposition 218.”

Health and Safety Code section 5471 provides “authority,” within the meaning of section
17556(d), “to prescribe, revise and collect, fees tolls, rates, rentals, or territorial limits, in
connection with its water, sanitation, storm drainage, or sewerage system.”

Proposition 218, adopted by the voters in 1996, added articles XIII C and XIII D to the
Constitution; the plain language of article XIII D, section 6 provides that an agency seeking to
impose or increase fees must identify the parcels and the amount proposed, and must provide
written notice by mail to the record owners of the identified parcels, including notice of a public
hearing, at which the agency is required to “consider all protests.” Section 6 further provides
that if written protests are submitted by more than half of the owners of parcels affected, a fee or
assessment may not be raised. In addition, new or increased fees are required to “not exceed the
funds required to provide the property related service;” “not be used for any purpose other than
that for which the fee or charge was imposed;” “not exceed the proportional cost of the service
attributable to the parcel;” and be “actually used by, or immediately available to, the owner of
the property in question.” Finally, voter approval is required “[e]xcept for fees or charges for
sewer, water, and refuse collection services.”

The District asserts that the case law related to fee authority is no longer on point “because the
most significant cases predate the passage of [Proposition 218].” The District asserts that it
“attempted to implement the Proposition 218 process, but the elected public officials could not
support the proposed rate increase in the face of fierce public opposition.” The District claims
that the “political realities...limit the ability of local government to raise fees in a way that
makes it impossible for a local agency to raise sufficient funding for state mandate projects.”

Here, the fee authority is that of a sanitation district, and relates to the fees charged to users of
the sewerage system; based on the plain language of article XIII D, section 6, voter approval is
not required for increases to water and sewer rates. However, the other requirements of XIII D
do apply, requiring the District to ensure that any fee increase is noticed to the affected property
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owners, that the increase is directly related to and proportional to the service provided, and that
at a public hearing the District considers all protests. In addition, the voters have the power,
either by referendum, or by written protests of a majority of owners of the affected parcels, to
defeat a fee increase. Only the “written protests” provision is raised by the parties’ comments.
The Regional Board argues that there are nearly 69,000 parcels connected to the District’s
sewerage system, and therefore “at least 34,449 written protests” would be a majority required
under XIII D to defeat a rate increase. At the May 26, 2009 and July 27, 2010 hearings the
District received “203 written protests and 7,732 written protests, respectively.”

The District does not dispute the number of written protests needed to defeat a fee increase, or
the number received (the Regional Board’s argument assumes, without evidence, that all 69,000
parcels represent a single voting property owner); rather the District argues that the District’s
Board “quite reasonably believed that this large rate increase would be rejected if challenged by
initiative.”"® The District implies that because an initiative to overturn the fee increase would
qualify for the ballot with approximately 6,500 votes, the 7,732 written protests “exceeded the
number of signatures needed to qualify an initiative that would overturn the rate increase.”'*

But written protests are not tantamount to an initiative petition, and an initiative petition is not a
successful referendum. The District’s board “declined to adopt the proposed rate increases based
on the expectation that any substantive rate increase would be overturned by way of
referendum.” Nothing in the California Constitution requires a local legislative body to bend to
political pressure. As the Regional Board concluded, “[t]he Claimant cannot rely on mere
speculation as to what could happen as a defense to the fee increase exception” of section
17556(d).

It is true, as the District argues, that Connell did not discuss Proposition 218, because the water
districts did not allege that their authority to raise fees was impacted by Proposition 218. The
water districts in Connell instead urged an interpretation of “authority” under section 17556(d)
that required a “practical ability in light of surrounding economic circumstances,” and the court
rejected that interpretation. Here, as in Connell, “the plain language of the statute defeats the
Districts’ position.” The District here would have the Commission recognize political
undesirability as an element of the District’s “authority” under Health and Safety Code section
5471 to raise fees. In the same way that the court in Connell declined to find that economic
considerations undermine the “sufficiency” of the water districts’ authority to raise fees, staff
recommends that the Commission here decline to make a finding that political opposition
undermines the authority of a sanitation district to raise fees.

In comments submitted on the draft staff analysis, the District continues to stress its concern that
the District will be unable, in the face of Proposition 218 “protests and referenda on the rates
necessary to support the TMDL facilities,” to raise revenue sufficient to cover the costs of the
mandate. However, there is still no credible argument that, as a matter of law, the District’s fee
authority is insufficient. Staff’s analysis is unchanged.

Based on the foregoing, staff finds that the District has not incurred increased costs mandated by
the state, pursuant to section 17556(d).

13 Exhibit D, Claimant Rebuttal Comments, at p. 11.
" Ibid.
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Conclusion

Based on the foregoing discussion and analysis, staff concludes that Resolution No. R4-2008-
012, adopted December 11, 2008, by the Los Angeles Regional Water Quality Control Board,
does not constitute a reimbursable state-mandated program within the meaning of article XIII B,
section 6 of the California Constitution and Government Code section 17514.

Staff Recommendation

Staff recommends that the Commission adopt the proposed statement of decision to deny this test
claim.

Staff also recommends that the Commission authorize staff to make any non-substantive,
technical corrections to the parameters and guidelines following the hearing.
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CLAIM ON: Case No.: 10-TC-09
Los Angeles Regional Water Quality Control Upper Santa Clara River Chloride
Board Resolution No. R4-2008-012, adopted Requirements
December 11, 2008; approved by United States STATEMENT OF DECISION PURSUANT
Environmental Protection Agency TO GOVERNMENT CODE SECTION

April 6, 2010 17500 ET SEQ.; TITLE 2, CALIFORNIA

CODE OF REGULATIONS, DIVISION 2,
CHAPTER 2.5, ARTICLE 7.

(Adopted January 24, 2014)

Filed on March 30, 2011

By Santa Clarita Valley Sanitation District of
Los Angeles County, Claimant.

PROPOSED STATEMENT OF DECISION

The Commission on State Mandates (Commission) heard and decided this test claim during a
regularly scheduled hearing on January 24, 2014. [Witness list will be included in the final
statement of decision. |

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XIII B, section 6 of the California Constitution, Government Code
sections 17500 et seq., and related case law.

The Commission [adopted/modified] the proposed statement of decision to [approve/deny] the
test claim at the hearing by a vote of [vote count will be included in the final statement of
decision].

Summary of the Findings

This test claim alleges a reimbursable state mandate resulting from Resolution R4-2008-012,
adopted December 11, 2008 by the Regional Water Quality Control Board for the Los Angeles
region (Regional Board). To assist the reader, there is a glossary of frequently used water quality
related terms and acronyms at the end of this document. The Resolution amended the prior
Basin Plan, which imposed a maximum chloride concentration limit, or “total maximum daily
load” (TMDL) of 100 mg/L for the Santa Clara River and chloride concentration discharge
limits, or “waste load allocations” (WLAs) of 100 mg/L for the District’s two Water
Reclamation Plants (WRPs), to include a revised, less stringent, TMDL and WLAs, providing
greater flexibility to the District with regard to chloride discharges into the river and significantly
reducing the costs for the District to comply with the TMDL and WLAs for the Upper Santa
Clara River. The revised TMDL calls for the implementation of an Alternative Water Resources
Management program (AWRM), in order to meet conditional site-specific objectives (SSOs) for
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water quality in Reaches 4B, 5, and 6 of the river, and conditional WLAs of 150 mg/L for
discharges to Reaches 5 and 6, and 117 mg/L for discharge to Reach 4B for the District’s two
WRPs.

The District alleges that meeting the SSOs and WLAs will require significant advanced
treatment and other technological upgrades, and a number of water supply control measures to
control chloride concentrations in the Santa Clara River, especially during periods of higher
concentration in the water supply and groundwater (i.e., during periods of lower precipitation).
The District alleges that these upgrades and control measures result in increased costs of
approximately $250.7 million. R4-2008-012 also includes a number of Implementation Tasks,
primarily consisting of requirements to perform technical and scientific studies of the surface and
groundwater and evaluation of appropriate chloride thresholds, which the District alleges impose
increased costs of approximately $6.6 million.

The Commission finds that Resolution R4-2008-012 does not constitute a reimbursable state-
mandated program within the meaning of article XIII B, section 6 of the California Constitution
and Government Code section 17514 on the following grounds: (1) several of the
Implementation Tasks included in the TMDL are not new and cannot impose a new program or
higher level of service; (2) accelerating the implementation of final waste load allocations
(discharge limitations) by one year is not a new program or higher level of service, and no
increased costs are alleged; (3) the Alternative Water Resources Management program is not a
new program or higher level of service, but a lower level of service, and reduced costs with
respect to prior law; and (4) even if the Alternative Water Resources Management program did
impose a new program or higher level of service, there are no costs mandated by the state,
because the claimant has sufficient fee authority to cover the costs of any required activities.

Because this test claim is denied on the grounds stated above, the Commission declines to make
findings on whether claimant is practically compelled to implement the Alternative Water
Resources Management activities or whether the Alternative Water Resources Management
activities, TMDLs or WLAs are mandated by federal law.

COMMISSION FINDINGS

I. Chronology

03/30/2011 Claimant, Santa Clarita Valley Sanitation District of Los Angeles County,
filed the test claim, Upper Santa Clara River Chloride Requirements,
10-TC-09, with the Commission on State Mandates (Commission)"’

04/14/2011 Commission staff issued a notice of complete filing and request for
comments from state agencies.

05/02/2011 The California Regional Water Quality Control Board, Los Angeles
Region (Regional Board) filed a request for an extension of time to submit
comments on the test claim.

05/04/2011 Commission staff granted the Regional Board’s request for an extension of

time to comment to July 15, 2011.

15 Exhibit A, Test Claim.
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06/23/2011

07/ 29/2011
08/01/2011
08/19/2011

09/28/2011
09/20/2013

10/07/2013
10/07/2013

10/09/2013

10/09/2013

10/10/2013

10/18/2013
11/01/2013
11/01/2013

II. Introduction

The Regional Board filed a request for an extension of time to comment
on the test claim, which was granted for good cause.

The Regional Board filed comments on test claim. '

The Department of Finance (Finance) filed comments on the test claim.'”

Claimant filed a request for an extension of time to submit rebuttal
comments to September 28, 2011, which was granted for good cause.

Claimant filed rebuttal comments.'®

Commission staff issued the draft staff analysis and proposed statement of
decision."
Finance submitted comments on the draft staff analysis.’

Claimant requested an extension of time to October 25, 2013 to file
comments on the draft staff analysis, which was granted for good cause.

Ms. Lyn(;? Cook of Santa Clarita submitted comments on the draft staff
analysis.

The Regional Board requested an extension of time to file comments to
November 1, 2013 and postponement of hearing to January 24, 2014.

Commission staff granted the Regional Board’s request for extension and
postponement.

City of Santa Clarita filed comments on the draft staff analysis.?
The Regional Board filed comments on the draft staff analysis.”

Claimant submitted filed comments on the draft staff analysis.**

A. History and Framework of Federal Water Pollution Control

Regulation of water pollution in the United States finds its beginnings in the Rivers and Harbors
Appropriation Act of 1899, which made it unlawful to throw or discharge “any refuse matter of

' Exhibit B, LA Regional Board Comments.

7 Exhibit C, Department of Finance Comments.

13 Exhibit D, Claimant’s Rebuttal Comments.

' Exhibit E, Draft Staff Analysis.

2% Exhibit F, Department of Finance Comments on Draft Staff Analysis.
21 Exhibit G, Public Comments on Draft Staff Analysis.

?2 Exhibit H, City of Santa Clarita Comments on Draft Staff Analysis.
3 Exhibit I, LA Regional Board Comments on Draft Staff Analysis.

** Exhibit J, Claimant Comments on Draft Staff Analysis.
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any kind or description...into any navigable water of the United States, or into any tributary of
. 92 . .. . . . .

any navigable water.”~" This provision survives in the current United States Code, qualified by

more recent provisions that outline a regime of discharge permits issued by the U.S. EPA or by

states on behalf of the EPA.*

In 1948, the Federal Water Pollution Control Act “adopted principles of state and federal
cooperative program development, limited federal enforcement authority, and limited federal
financial assistance.”?’ Pursuant to further amendments to the Act made in 1965, “States were
directed to develop water quality standards establishing water quality goals for interstate waters.”
However, “[d]ue to enforcement complexities and other problems, an approach based solely on
water quality standards was deemed insufficiently effective.”® The Federal Water Pollution
Control Act was therefore significantly expanded in 1972 to regulate individual point source
dischargers. Later, major amendments to the Federal Water Pollution Control Act were enacted
in the Clean Water Act of 1977, and the federal act is now commonly referred to as the Clean
Water Act (CWA). The CWA states:

It is the policy of the Congress to recognize, preserve, and protect the primary
responsibilities and rights of States to prevent, reduce, and eliminate pollution, to
plan the development and use (including restoration, preservation, and
enhancement) of land and water resources, and to consult with the Administrator
in the exercise of his authority under this chapter. It is the policy of Congress that
the States manage the construction grant program under this chapter and
implement the permit programs under sections 1342 and 1344 of this title.”

The United States Supreme Court observes the cooperative nature of water quality regulation
under the CWA as follows:

The Clean Water Act anticipates a partnership between the States and the Federal
Government, animated by a shared objective: “to restore and maintain the
chemical, physical, and biological integrity of the Nation's waters.” (33 U.S.C. §
1251(a).) Toward this end, the Act provides for two sets of water quality
measures. “Effluent limitations” are promulgated by the EPA and restrict the
quantities, rates, and concentrations of specified substances which are discharged
from point sources. (See §§ 1311, 1314.) “[W]ater quality standards” are, in
general, promulgated by the States and establish the desired condition of a
waterway. (See§ 1313.) These standards supplement effluent limitations “so that
numerous point sources, despite individual compliance with effluent limitations,
may be further regulated to prevent water quality from falling below acceptable

* United States Code, title 33, section 407 (Mar. 3, 1899, c. 425, § 13, 30 Stat. 1152).
% See United States Code, title 33, sections 401; 1311-1342.

*" Exhibit X, Statutory History of Water Quality Standards: available at
http://water.epa.gov/scitech/swguidance/standards/history.cfm. (Accessed November 26, 2013.)

* Ibid
%% United States Code, title 33, section 1251(b).
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levels.” (EPA v. California ex rel. State Water Resources Control Bd., 426 U.S.
200, 205, n. 12, 96 S.Ct. 2022, 2025, n. 12, 48 L.Ed.2d 578 (1976).)*°

The CWA thus employs two primary mechanisms for controlling water pollution: identification
and standard-setting for bodies of water, and identification and regulation of dischargers.

With respect to standard-setting for bodies of water, section 1313(a) provides that existing water
quality standards can remain in effect unless the standards are not consistent with the CWA, and
that the Administrator may “promptly prepare and publish” water quality standards for any
waters for which a state fails to submit water quality standards, or for which the standards are not
consistent with the CWA. In addition, states are required to hold public hearings “at least once
each three year period” for the purpose of reviewing applicable water quality standards and, as
appropriate, modifying and adopting standards:

Such revised or new water quality standard shall consist of the designated uses of
the navigable waters involved and the water quality criteria for such waters based
upon such uses. Such standards shall be such as to protect the public health or
welfare, enhance the quality of water and serve the purposes of this chapter. Such
standards shall be established taking into consideration their use and value for
public water supplies, propagation of fish and wildlife, recreational purposes, and
agricultural, industrial, and other purposes, and also taking into consideration
their use and value for navigation.”"

And with respect to regulating dischargers, section 1311 requires that point source dischargers be
identified and effluent limitations be set, “sufficient to implement the applicable State water
quality standards, to assure the protection of public water supplies and protection and
propagation of a balanced, indigenous population of shellfish, fish, fauna, wildlife, and other
aquatic organisms, and to allow recreational activities in and on the water.” ** Section 1312
provides that effluent limitations must promote the attainment of water quality objectives, while
section 131.10 of the applicable regulations requires also taking into consideration the water
quality standards of downstream waters.™

Section 303(d) of the CWA, codified at section 1313(d) of title 33 of the United States Code,
requires that each state “identify those waters within its boundaries for which the effluent
limitations...are not stringent enough to implement any water quality standard applicable to such
waters.” Waters for which the effluent limitations are not sufficient to meet water quality
standards are called “impaired,” and the list of “impaired” waters is also known as the “303(d)

3 Arkansas v. Oklahoma (1992) 503 U.S. 91, at pp. 101-102.
3! United States Code, title 33, section 1313(c)(2).
32 United States Code, title 33, section 1311.

33 United States Code, title 33, section 1312; Code of Federal Regulations, title 40, section
131.10(b) (57 FR 60910) [“In designating uses of a water body and the appropriate criteria for
those uses, the State shall take into consideration the water quality standards of downstream
waters and shall ensure that its water quality standards provide for the attainment and
maintenance of the water quality standards of downstream waters.”].
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List.” The state is required by the Act to “establish a priority ranking for such waters, taking into
account the severity of the pollution and the uses to be made of such waters.”

After the waters are ranked, the state “shall establish for the waters identified...and in
accordance with the priority ranking, the total maximum daily load [known as a TMDL], for
those pollutants which the Administrator identifies...as suitable for such calculation.” The
TMDL “shall be established at a level necessary to implement the applicable water quality
standards with seasonal variations and a margin of safety which takes into account any lack of
knowledge concerning the relationship between effluent limitations and water quality.” A
TMDL is defined as the sum of the amount of a pollutant allocated to all point sources (i.e., the
sum of all waste load allocations, or WLASs), plus the amount of a pollutant allocated for
nonpoint sources and natural background. A TMDL should be set for each pollutant identified
by the Administrator, and is essentially a plan setting forth the amount of a pollutant allowable
that will attain the water quality standard necessary for beneficial uses.** TMDLs are required to
be submitted to the Administrator “from time to time,” and the Administrator “shall either
approve or disapprove such identification and load not later than thirty days after the date of
submission.” If the Administrator disapproves the 303(d) List or a TMDL, the Administrator
“shall not later than thirty days after the date of such disapproval identify such waters in such
State and establish such loads for such waters as he determines necessary to implement [water
quality standards].” Finally, the identification of waters and setting of standards and TMDLs is
required as a part of a state’s “continuing planning process approved [by the Administrator]
which is consistent with this chapter.”*’

Section 1342 provides for the National Pollutant Discharge Elimination System (NPDES).
NPDES is the final piece of the regulatory framework under which discharges of pollutants are
regulated and permitted, and applies whether or not a TMDL has been established. Section 1342
states that “the Administrator may, after opportunity for public hearing, issue a permit for the
discharge of any pollutant, or combination of pollutants, notwithstanding section 1311(a) of this
title.”*® Section 1342 further provides that states may submit a plan to administer the NPDES
permit program, and that upon review of the state’s submitted program “[t]he Administrator shall
authorize a State, which he determines has the capability of administering a permit program
which will carry out the objective of this chapter to issue permits for discharges into the
navigable waters within the jurisdiction of such State.”*’ Whether issued by the Administrator
or by a state permitting program, all NPDES permits must ensure compliance with the
requirements of sections 1311, 1312, 1316, 1317, and 1343; must be for fixed terms not
exceeding five years; can be terminated or modified for cause, including violation of any
condition of the permit; and must control the disposal of pollutants into wells.*® In addition,
NPDES permits are generally prohibited, with some exceptions, from containing effluent
limitations that are “less stringent than the comparable effluent limitations in the previous

3% Code of Federal Regulations, title 40, section 130.2.
3% United States Code, title 33, section 1313(d-e).

% United States Code, title 33, section 1342(a)(1)

37 United States Code, title 33, section 1342(a)(5); (b).
%% United States Code, title 33, section 1342(b)(1).
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permit.”** An NPDES permit for a point source discharging into an impaired water body must
be consistent with the waste load allocations made in a TMDL, if a TMDL is approved and is
applicable to the water body.*’

B. State Water Pollution Control Program
Porter-Cologne Water Quality Control Act

California’s water pollution control laws were substantially overhauled in 1969 with the Porter-
Cologne Water Quality Control Act (Porter-Cologne).*! Beginning with section 13000, Porter-
Cologne provides:

The Legislature finds and declares that the people of the state have a primary
interest in the conservation, control, and utilization of the water resources of the
state, and that the quality of all the waters of the state shall be protected for use
and enjoyment by all the people of the state.

The Legislature further finds and declares that activities and factors which may
affect the quality of the waters of the state shall be regulated to attain the highest
water quality which is reasonable, considering all demands being made and to be
made on those waters and the total values involved, beneficial and detrimental,
economic and social, tangible and intangible.

The Legislature further finds and declares that the health, safety, and welfare of
the people of the state requires that there be a statewide program for the control of
the quality of all the waters of the state...and that the statewide program for water
quality control can be most effectively administered regionally, within a
framework of statewide coordination and policy.**

The state water pollution control program was again modified, beginning in 1972, so that the
code would substantially comply with the federal Act, and “on May 14, 1973, California became
the first state to be approved by the EPA to administer the NPDES permit program.”*

Section 13160 provides that the state water resources control board (SWRCB or State Board) “is
designated as the state water pollution control agency for all purposes stated in the Federal Water
Pollution Control Act...[and is] authorized to exercise any powers delegated to the state by the
Federal Water Pollution Control Act (33 U.S.C. § 1251 et seq.) and acts amendatory thereto.”**
Section 13001 describes the state and regional boards as being “the principal state agencies with
primary responsibility for the coordination and control of water quality.”

3% United States Code, title 33, section 1342(0).

% Code of Federal Regulations, title 40, section 122.44(b).
1 Water Code section 13020 (Stats. 1969, ch. 482).

*2 Water Code section 13000 (Stats. 1969, ch. 482).

B County Sanitation Dist. No. 2 of Los Angeles County v. County of Kern (Cal. Ct. App. 5th Dist.
2005) 127 Cal App.4th 1544, at pp. 1565-1566. See also Water Code section 13370 et seq.

* Water Code section 13160 (Stats. 1969, ch. 482; Stats. 1971, ch. 1288; Stats 1976, ch. 596).
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In order to achieve the objectives of conserving and protecting the water resources of the state,
and in exercise of the powers delegated, Porter-Cologne, like the CWA, employs a combination
of water quality standards and point source pollution controls.*’

Porter Cologne sections13240-13247 address the development and implementation of regional
water quality control plans, including “water quality objectives,” defined in section 13050 to
mean “the limits or levels of water quality constituents or characteristics which are established
for the reasonable protection of beneficial uses of water or the prevention of nuisance within a
specific area.”*® Section 13241 provides that each regional board “shall establish such water
quality objectives in water quality control plans as in its judgment will ensure the reasonable
protection of beneficial uses and the prevention of nuisance.” The section directs the regional
boards to consider, when developing water quality objectives:

(a) Past, present, and probable future beneficial uses of water.

(b) Environmental characteristics of the hydrographic unit under consideration,
including the quality of water available thereto.

(c) Water quality conditions that could reasonably by achieved through the
coordinated control of all factors which affect water quality in the area.

(d) Economic considerations.
(e) The need for developing housing within the region.
(f) The need to develop and use recycled water.*’

Beneficial uses, in turn, are defined in section 13050 as including, but not limited to “domestic,
municipal, agricultural and industrial supply; power generation; recreation; aesthetic enjoyment;
navigation; and preservation and enhancement of fish, wildlife, and other aquatic resources or
preserves.”* In addition, section 13243 permits a regional board to define “certain conditions or

areas where the discharge of waste, or certain types of waste, will not be permitted.”*

Sections 13260-13274 address the development of “waste discharge requirements,” which
section 13374 states “is the equivalent of the term ‘permits’ as used in the Federal Water

* Water Code section 13142 (Stats. 1969, ch. 482; Stats. 1971, ch. 1288; Stats. 1979, ch. 947,
Stats. 1995, ch. 28).

% Water Code section 13050 (Stats. 1969, ch. 482; Stats. 1969, ch. 800; Stats. 1970, ch. 202;
Stats. 1980, ch. 877; Stats. 1989, ch. 642; Stats. 1991, ch. 187 (AB 673); Stats. 1992, ch. 211
(AB 3012); Stats. 1995, ch. 28 (AB 1247), ch. 847 (SB 206); Stats. 1996, ch. 1023 (SB 1497)).

*" Water Code section 13241 (Stats. 1969, ch. 482; Stats. 1979, ch. 947; Stats. 1991, ch. 187 (AB
673)).

8 Water Code section 13050 (Stats. 1969, ch. 482; Stats. 1969, ch. 800; Stats. 1970, ch. 202;
Stats. 1980, ch. 877; Stats. 1989, ch. 642; Stats. 1991, ch. 187 (AB 673); Stats. 1992, ch. 211
(AB 3012); Stats. 1995, ch. 28 (AB 1247); Stats. 1995, ch. 847 (SB 206); Stats. 1996 ch. 1023
(SB 1497)).

* Water Code section 13243 (Stats. 1969, ch. 482).
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Pollution Control Act, as amended.”® Section 13263 permits the regional boards, after a public
hearing, to prescribe waste discharge requirements “as to the nature of any proposed discharge,
existing discharge, or material change in an existing discharge, except discharges into a
community sewer system.” Section 13263 also provides that the regional boards “need not
authorize the utilization of the full waste assimilation capacities of the receiving waters,” and
that the board may prescribe requirements although no discharge report has been filed, and may
review and revise requirements on its own motion. The section further provides that “[a]ll
discharges of waste into waters of the state are privileges, not rights.”>' Section 13377 permits a
regional board to issue waste discharge requirements “which apply and ensure compliance with
all applicable provisions of the [Federal Water Pollution Control Act].”** In effect, sections
13263 and 13377 permit the issuance of waste discharge requirements concurrently with an
NPDES permit “if a discharge is to waters of both California and the United States.””

California’s Antidegradation Policy (State Water Resources Control Board Resolution NO. 68-
16 adopted October 24, 1968)

In 1968, the SWRCB adopted Resolution 68-16, formally entitled “Statement of Policy With
Respect to Maintaining High Quality of Waters In California,” to prevent the degradation of
surface waters where background water quality is higher than the established level necessary to
protect beneficial uses. That executive order states the following:

WHEREAS the California Legislature has declared that it is the policy of the
State that the granting of permits and licenses for unappropriated water and the
disposal of wastes into the waters of the State shall be so regulated as to achieve
highest water quality consistent with maximum benefit to the people of the State
and shall be controlled so as to promote the peace, health, safety and welfare of
the people of the State; and

WHEREAS water quality control policies have been and are being adopted for
waters of the State; and

WHEREAS the quality of some waters of the State is higher than that established
by the adopted policies and it is the intent and purpose of this Board that such
higher quality shall be maintained to the maximum extent possible consistent with
the declaration of the Legislature;

NOW, THEREFORE, BE IT RESOLVED:

Whenever the existing quality of water is better than the quality established in
policies as of the date on which such policies become effective, such existing high
quality will be maintained until it has been demonstrated to the State that any
change will be consistent with maximum benefit to the people of the State, will

> Water code section 13374 (Stats. 1972, ch. 1256).

> Water Code section 13263(a-b); (g) (Stats. 1969, ch. 482; Stats. 1992, ch. 211 (AB 3012)
Stats. 1995, ch. 28 (AB 1247), ch. 421 (SB 572)).

>Z Water Code section 13377 (Stats. 1972, ch. 1256; Stats. 1978, ch. 746).
>3 Exhibit A, Test Claim, at p. 7.
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not unreasonably affect present and anticipated beneficial use of such water and
will not result in water quality less than that prescribed in the policies.

Any activity which produces or may produce a waste or increased volume or
concentration of waste and which discharges or proposes to discharge to existing
high quality waters will be required to meet waste discharge requirements which
will result in the best practicable treatment or control of the discharge necessary
to assure that (a) a pollution or nuisance will not occur and (b) the highest water
quality consistent with maximum benefit to the people of the State will be
maintained.

In implementing this policy, the Secretary of the Interior will be kept advised and
will be provided with such information as he will need to discharge his
responsibilities under the Federal Water Pollution Control Act.

C. Regulatory History

The Santa Clara River is the largest river system in southern California that remains in a
relatively natural state. The River originates in the San Gabriel Mountains in Los Angeles
County, runs through Ventura County, and flows into the Pacific Ocean between the cities of San
Buenaventura (Ventura) and Oxnard. Land uses within the watershed include agriculture, open
space, and residential uses.”* Resolution R4-2008-012, adopted by the Regional Board, states
that “[r]evenue from the agricultural industry within the Santa Clara watershed is estimated at
over $700 million annually, and residential use is increasing rapidly both in the upper and lower
watershed.””> Reaches 5 and 6 of the Santa Clara River are located upstream of the Blue Cut
gauging station, near the Los Angeles/Ventura County line, between the cities of Fillmore (in
Ventura County) and Santa Clarita in Los Angeles County; Reach 4B is in Ventura County.”®
Claimant operates two WRPs that discharge into Reaches 4B, 5 and 6.

In 1975, the Regional Board established water quality objectives for chloride in the Santa Clara
River. The 1975 objectives for surface waters were established, in accordance with the State
Antidegradation Policy (State Board Resolution No. 68-16), and the federal antidegradation
policy (40 C.F.R. 131.12), at a chloride concentration of 90mg/L in Reach 5 and 80 mg/L in
Reach 6 (then known as Reaches 7 and 8).>® The 1975 objectives were based on background
concentrations of chloride and intended to protect the beneficial uses identified in the 1975 Basin
Plan, including off-stream agricultural irrigation.””® The Basin Plan included chloride objectives

>* See Exhibit A, Test Claim, at p. 34; Exhibit B, LA Regional Board Comments, at p. 1.
>3 Exhibit A, Test Claim, at p. 34.

>6 See Exhibit B, Resolution R4-2007-018, at paragraphs 4-6, describing subdividing Reach 4
into Reaches 4A and 4B, for purposes of TMDL revision.

>7 Exhibit A, at pp. 49-52, Resolution R4-2008-012, describing conditional waste load
allocations for Valencia and Saugus WRPs.

% See Exhibit A, at p. 151, Exhibit 6, LA Regional Board Resolution 97-02.
59 17
1bid.
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between 50 and 150 mg/L for the remaining reaches of the Santa Clara River.®® When the
SWRCB set the water quality objectives in 1975, it “assumed the chloride concentrations in
imported waters would remain relatively low.”®" However, in the years following, “chloride
concentrations in the imported water supply into the Los Angeles Region increased,” and in 1978
the Board “modified the water quality objectives for chloride...to 100 mg/L for both reaches.”®

In 1990 the Regional Board adopted a resolution responding to the changing conditions of the
imported water supply related to drought (referred to by both the claimant and the Regional
Board as the “Drought Policy”). For dischargers into the Santa Clara River who applied for
relief under the Drought Policy, chloride concentrations were permitted “in the discharger’s
effluent to be the lesser of: (1) 250 mg/L; or (2) the chloride concentration of supply water plus
85 mg/L.”* The board renewed the Drought Policy in 1993 and 1995 “because the chloride
levels in supply waters remained higher than the chloride levels before the onset of the drought.”
In 1997, the Regional Board rescinded the Drought Policy and revised the water quality
objectives for chloride for the Los Angeles River, Rio Hondo, and the San Gabriel River, but not
for the Santa Clara River, “due to the potential for future adverse impacts to agricultural
resources in Ventura County.” The board “granted temporary variances to certain dischargers in
the Santa Clara River watershed, including the Valencia and Saugus WRPs.”® The interim
effluent limits of 190 mg/L were applied for three years to the two facilities.®

In 1998 the Santa Clara River “appeared for the first time on the state’s federally required 303(d)
list of impaired waterbodies for chloride.”® Reaches 5 and 6 of the Upper Santa Clara River did
not meet the 100 mg/L water quality objective (WQO), and “[b]eneficial uses of the Upper Santa
Clara River, including agricultural supply water and groundwater recharge were listed as
impaired.”®” The Valencia and Saugus WRPs, which are owned and operated by the District, are
two major point sources that discharge to the upper reaches of the River.®® The two WRPs are

0 Ibid.
°l Exhibit B, at p. 507, L.A. Regional Board Resolution 97-02, paragraph 2.

62 Exhibit B, at p. 502, Attachment 56, 1978 Revisions to the Water Quality Control Plan for the
Santa Clara River Basin.

53 See Exhibit B, Attachment 57, at p. 507, L.A. Regional Board Resolution 97-02, paragraph 2.

54 Exhibit B, LA Regional Board Comments, at p. 10; Attachment 57, at p. 507 [L.A. Regional
Board Resolution 97-02, paragraph 2].

6% Exhibit B, LA Regional Board Comments, at p. 10.

% Ibid [referring to the Clean Water Act section 303(d), codified at 33 U.S.C. 1313(d), which
requires states to identify and report to the EPA on those waters within its boundaries for which
the effluent limitations have not proven effective “to implement any water quality standard
applicable to such waters”]. See also, Exhibit A, Test Claim, at p. 9.

57 Exhibit B, LA Regional Board Comments, at p. 10. See also Exhibit B, LA Regional Board
Comments, Attachment 58, at p. 523 [L..A. Regional Board Resolution 03-088, paragraph 2].

%% Exhibit A, Test Claim, at p. 34.
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responsible for approximately 70 percent of the chloride loading to the River.®® The Valencia
and Saugus WRPs were not designed to remove chloride from waste water, and in fact have been
contributing to elevated chloride concentrations due to the use of chlorine disinfection.”

In October of 2002, the Regional Board adopted Resolution 02-018, amending the Basin Plan to
include a TMDL for chloride in the Santa Clara River. The same resolution also assigned “final
WLAS to the Valencia and Saugus WRPs of 100 mg/L to be included also in their NPDES
permits.” However, the TMDL resolution also included “interim WLAs for the [Saugus and
Valencia facilities], to provide the District time to implement chloride source reduction,
complete site-specific objective (“SSO”) studies, and make any necessary modifications to the
WRPs.”"! The District determined at the time that the TMDL would require approximately $500
million in upgrades to its treatment facilities, including advanced treatment (desalination) at both
WRPs in order to meet the effluent limitations of 100 mg/L. chloride. The District appealed the
decision to the SWRCB, which adopted Resolution 2003-0014, remanding the TMDL to the
Regional Board for reconsideration of various items including: (1) an extension of the interim
chloride limits, and (2) re-evaluation of the water quality objectives accounting for the beneficial
uses to be protected, the quality of the imported water supply, and the impacts of drought
periods.” In response, the Regional Board adopted Resolution 03-008,” which included
interim WLASs and a phased implementation plan for the chloride TMDL, including a number of
required studies. On May 6, 2004, the Regional Board adopted Resolution 04-004, which
revised and superseded the interim WLAs and implementation plan adopted by Resolution 03-
008.The TMDL was approved by the EPA, as amended by Resolution 03-008, and Resolution
04-004, on April 28, 2005.

In 2006, the board shortened the compliance period and the interim WLAs by two years;
Resolution R4-2006-016 was approved by EPA June 12, 2008.”* And finally, in 2008, the board
shortened the compliance period by an additional year, but relaxed the chloride requirements as
described in the next paragraph.”

Between 2005 and 2008, several special studies were conducted, as required under the prior
TMDL.” On December 11, 2008, the Regional Board adopted Resolution R4-2008-012, saying:

% Exhibit B, LA Regional Board Comments, at p. 11. See also, Exhibit A, Test Claim, at p. 48.

" Exhibit A, Test Claim, at pp. 7; 11-12; 175, Exhibit B, LA Regional Board Comments, at pp.
9-10.

"1 Exhibit A, Test Claim, at p. 10; Exhibit B, LA Regional Board Comments, at pp. 10-11.
2 Exhibit B, at p. 523, Attachment 58, LA Regional Board Resolution 03-008.
3 Exhibit B, at p. 523, Attachment 58, LA Regional Board Resolution 03-008.

* Exhibit B, Attachment 60, at p. 566, Regional Board Resolution R4-2006-016, Implementation
Task 14. See also, Exhibit X, SCVSD Draft EIR, at p. 8.

> Exhibit B, Attachment 63, at p. 624, Regional Board Resolution R4-2006-016, Implementation
Task 21.

7% See Exhibit A, Attachment 1, at pp. 34-36 [Regional Board Resolution R4-2008-012,
paragraphs 10-16].
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“The completion of these TMDL special studies.. has led to the development of an alternative
TMDL implementation plan that addresses chloride impairment of surface waters and
degradation of groundwater.”’’ The alternative plan is known as the Alternative Water
Resources Management program; the AWRM includes:

...the development of site-specific objectives [SSOs] for chloride while protecting
beneficial uses; chloride source reduction actions through the removal of self-
regenerating water softeners; a switch from chlorine-based disinfection to
ultraviolet disinfection at both WRPs; chloride load reduction actions through
advanced treatment (like reverse osmosis and microfiltration) of a portion of the
Valencia WRP’s effluent; supplemental water to enhance assimilative capacity of
local groundwater or surface water; alternative water supply to protect salt-
sensitive agricultural beneficial uses during drought conditions; construction of
extraction wells and p/ipelines; and expansion of recycled water uses with[in] the
Santa Clarita Valley.”

The SSOs adopted are 150 mg/L in Reaches 5 and 6 and 117 mg/L for Reach 4B, which is
adjusted to 130 mg/L when the supply water has chloride levels above 80 mg/L.” The
conditional WLAs for the Valencia and Saugus facilities are also 150 mg/L for discharges to
Reaches 5 and 6, and 117 mg/L for discharge to Reach 4B.** The Resolution provides for the
construction and implementation of advanced treatment (reverse osmosis desalination) at the
Valencia facility, as well as a number of water supply control measures designed to attain the site
specific objectives.®! The relaxed requirements are conditioned upon “the Claimant’s full and
ongoing implementation of the AWRM program.”®* The 2008 resolution was approved by the
State Water Board, OAL, and then finally by the U.S. EPA on April 6, 2010.%

This test claim was filed by Santa Clarita Valley Sanitation District on March 30, 2011. On July
29, 2011, the Regional Board filed comments on test claim.®* On August 8, 2011, the
Department of Finance (Finance) filed comments on the test claim.® On September 28, 2011,

" Exhibit A, Attachment 1, at p. 36 [Regional Board Resolution R4-2008-012, paragraph 15].

7® Exhibit A, Attachment 1, at p. 42 [Regional Board Resolution R4-2008-012, Table 3-A
“Conditional Site Specific Objectives for the Santa Clara River Surface Waters].

®Id., p. 42.
% 1d., at pp. 49-51.
M 1d, atp. 51.

82 Exhibit B, LA Regional Board Comments, at p. 17. See also, Exhibit A, Test Claim, at p. 11
[“If the AWRM program is not timely implemented, the water quality objectives for chloride
will revert back from the conditional SSOs to the current levels of 100 mg/L.”].

% Exhibit A, Test Claim, at p. 11; Exhibit B, LA Regional Board Comments, at p. 17.
%% Exhibit B, LA Regional Board Comments.
%> Exhibit C, Department of Finance Comments.
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the District filed rebuttal comments in response to both Finance and Regional Board
comments.*

III.  Positions of the Parties
Santa Clarita Valley Sanitation District Position

The District seeks reimbursement for costs associated with implementing the Alternative Water
Resources Management program (AWRM) described in Resolution R4-2008-012. The AWRM
includes technology upgrades at the two WRPs, as well as alternative water supply and
groundwater management techniques in order to attain the site-specific objectives and waste load
allocations of 150 mg/L for Reaches 5 and 6, and 117 mg/L for Reach 4B.*” The District also
alleges costs incurred in fiscal years 2009-2010 and 2010-2011 associated with Implementation
Tasks outlined in the Resolution; these tasks primarily involve conducting studies and
developing suggested revisions to the TMDL over a span of years commencing May 4, 2005.%

The District explains that the CWA “requires states to adopt water quality standards for the
beneficial uses of waters of the United States and the water quality criteria for specific uses of
those waters.” The Act further requires “continuing review and revision of the standards,” and
requires states to “continually identify those waters of the United States within their boundaries
that do not meet water quality standards (the ‘303(d) List’), rank them in order of priority for
enforcement, and prepare TMDLs for those waters that will ensure re-attainment of the standard
through action by regulated dischargers.” However, the District asserts that “[w]hile the Clean
Water Act mandates these planning activities, it leaves to the states their evaluation and specific
determination of regulatory requirements based, in part, upon site-specific factors.”*’

The District argues that the Regional Board’s determination of water quality objectives, and
eventually a TMDL for chloride, was discretionary regulatory activity that was not mandated by
federal law. The District bases its conclusion that the TMDL was discretionary on the fact that
the TMDL and WLAs have changed over time.

The District asserts that it “now faces enormous costs to ‘solve’ a problem that is has not created
as does not control, and has already substantially mitigated by implementing a comprehensive
chloride source reduction program within the sewer service area.” The District estimates its
costs “to comply with the TMDL’s conditional SSOs and WLAs is $250 millon.”” The District
acknowledges that “[s]ome of the compliance project costs may be paid from service charges,”
but the District asserts that its “elected officials could not support the proposed rate increases in
the face of fierce public opposition.” The District maintains that “a local agency does not fall
under the fee increase exception [of section 17556(d)] if it is unable to obtain the requisite
approval under the Proposition 218 process,” which requires a local agency to provide notice of
any new or increased assessment. The District provided the notice, as required, and alleges that

% Exhibit D, Claimant’s Rebuttal Comments.
87 Exhibit A, Test Claim, at pp. 16; 49-51.

% Exhibit A, Test Claim, at pp. 13-17; 59-63.
% Exhibit A, Test Claim, at p. 5.

% Exhibit A, Test Claim, at p. 12.
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it “received strong opposition amongst its constituents,” and “[a]s a result, the District has been
unable to successfully implement a rate increase due to public resistance.””!

In response to the Regional Board’s comments on the test claim, the District’s rebuttal comments
stress the discretion available to the Regional Board, which it believes demonstrates that the
Resolution is not necessary to implement a federal mandate. The comments further state that the
District’s “elected officials could not implement the proposed rate increase in the face of fierce
public opposition;” that the District participated in developing the AWRM “only to protect, to
the best of its ability, the interests of its ratepayers;” and that therefore “the District is entitled to
subvention of the costs that have been and will be incurred as a result of this mandate.”**

In comments on the draft staff analysis, the District argues that it is “the passive recipient of
imported high-chloride drinking water, which it must treat to prevent a speculative harm.” The
District argues that the TMDL “requires the District to pay more than its fair share of cleanup
costs to prevent speculative damage.” The District argues that it “has no legal authority to obtain
reimbursement for the parties responsible for much of the chloride nor from the beneficiaries of
the treatment,” and therefore the district “is being forced to pay to solve a speculative problem
with origins and effects that are outside its jurisdiction.””> With respect to the draft staff
analysis, the District argues that (1) the implementation tasks alleged in the test claim Resolution
should not be denied on grounds that they are not new, because “the 2008 TMDL is the result of
the final appeal of the original 2002 approval;” (2) the acceleration of implementation is a higher
level of service; (3) the AWRM must be evaluated with reference to the pre-TMDL
requirements, in order to determine whether it constitutes a new program or higher level of
service; and (4) the District does not have sufficient fee authority to cover the costs of the
program, because it is “subject to Prop. 218 protests and referenda on the rates necessary to
support the TMDL facilities.”**

Los Angeles Regional Water Quality Control Board Position

The Regional Board maintains that this test claim does not qualify for subvention. The Regional
Board argues that CWA imposes a requirement to establish a TMDL for chlorides for an
impaired water body. In addition the Regional Board asserts that that absent the AWRM plan,
the claimant would be required to meet the water quality standard established for the Santa Clara
River in the 2002 TMDL (and maintained in the revisions of 2004 and 2006) by the year 2015.
The Regional Board argues that it has no discretion whether to adopt water quality objectives
due to the listing of the Santa Clara River under section 1313(d) of the CWA. The Regional
Board asserts that “[w]ater quality standards are adopted pursuant to the Clean Water Act, and
any TMDL is required to attain and maintain the applicable water quality standards, no matter
how many times these regulatory mechanisms are modified and amended.”®> The Regional
Board further argues that the alleged discretion exercised in allocating pollutant loading among

L 1d, at p. 25.

°2 Exhibit D, Rebuttal Comments, at pp. 2-14.

> Exhibit J, Claimant Comments on Draft Staff Analysis, at pp. 1; 6.
4 Exhibit J, Claimant Comments on Draft Staff Analysis, at pp. 2-6.
% Exhibit B, LA Regional Board Comments, at pp. 22-23.
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various dischargers does not make the Resolution a state-mandated program: “a TMDL is not
valid unless it contains wasteload and load allocations.” The Regional Board holds that “to
protect beneficial uses, the Los Angeles Water Board had no choice but to assign wasteload
allocations to each point source discharger, including the Claimant.””

In addition, the Regional Board also argues that the Resolution does not impose a new program
or higher level of service. The Regional Board argues that the chloride water quality objective
was first established in 1975, and the 2008 Resolution was intended “to incorporate less-stringent
site-specific objectives in order to support the Claimant’s AWRM program.” The Regional
Board continues: “[t]hus, if anything, the 2008 Resolution imposed a lower level of service in
order to make it less expensive for the Claimant to implement the existing 100 mg/L chloride
water quality objective.” The Regional Board also asserts that it did not impose this program:
“[tlhe AWRM is the Claimant’s chosen method of complying with the Chloride TMDL and the
water quality objectives.” Finally, the Regional Board argues that if the U.S. EPA had adopted a
chloride TMDL for the Santa Clara River, which the applicable laws permit if the state fails to do
so, “it would have done so without an implementation plan, since the U.S. EPA does not include
implementation plans as part of their TMDLs.” In other words, the District has the Regional
Board to thank for the gradual and phased implementation of the TMDL, which the Regional
Board implied is less burdensome and expensive than a TMDL adopted by the Administrator of
the U.S. EPA.”

Moreover, the Regional Board argues that “the 2008 Resolution is a regulatory provision of
general applicability and not a new program or higher level of service.” The Regional Board
asserts that “[w]ater quality objectives apply to a waterbody as a whole, and all dischargers are
subject to them.” The Regional Board further states that “[l]ikewise, TMDLs must assign
wasteload allocations and load allocations to all sources of the pollutant, both public agencies
and private industry alike.” Therefore, the Regional Board concludes that “the challenged
provisions treat dischargers with an even hand, irrespective of status (any point or nonpoint
source) and are not peculiar to local agencies.””®

Finally, the Regional Board argues that three of the statutory exceptions of Government Code
section 17556 are applicable. The Regional Board argues that the water quality standards and
the TMDL contained in the Resolution are federally mandated, and therefore section 17556(c)
applies.” The Regional Board argues also that section 17556(a) applies to bar this test claim
because “the Claimant itself developed and proposed the AWRM program and then requested
the Los Angeles Water Board to adopt the AWRM as part of its 2008 Resolution.”'® And, the
Regional Board argues that the District possesses fee authority within the meaning of section
17556(d). The Regional Board dismisses the claimant’s assertion that “the District’s board
declined to adopt the proposed rate increases based on the expectations that any substantive rate

% Exhibit B, LA Regional Board Comments, at p. 24.
°7 Exhibit B, LA Regional Board Comments, at p. 26.
8 Exhibit B, LA Regional Board comments, at pp. 26-27.

% See Exhibit B, LA Regional Board Comments, at p. 28.

1% Exhibit B, LA Regional Board Comments, at p. 29.
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increase would be overturned by way of referendum due to fierce opposition from the district’s
» 101 . « . . e

ratepayer. The Regional Board argues that “[t]he plain language of this exception is based on
the Claimant’s authority, not on the Claimant’s practical ability in light of surrounding economic

- 5102 : w -
circumstances, to levy fees. The Regional Board concludes that “[t]he Claimant cannot rely
on mere speculation as to what could happen as a defense to the fee increase exception” of
section 17556(d).'”

In comments submitted on the draft staff analysis, the Regional Board substantially concurs with
the analysis below, but reiterates that the Resolution is not a reimbursable mandate because it is
not unique to government, and applies to the water body generally. The Board “respectfully
requests that the Commission address this argument in the context of the Resolution as a whole
and determine that the Resolution does not impose requirements unique to government.”'**

Department of Finance Position

Finance argues that the TMDL does not impose a reimbursable state mandate because “(1) the
regulations are required by section 303(d) of the federal Clean Water Act, (2) the regulations by
themselves do not require the claimant to act, and (3) even if the regulations required action,
claimant has fee authority sufficient to pay its costs.” Finance also questions whether the claim
may be time barred, because the Resolution was adopted by the Regional Board in December
2008, and the test claim was filed on March 30, 2011.'%

Other Public Comment

On October 9, 2013, Ms. Lynda Cook of Santa Clarita filed comments on the draft staff analysis.
Ms. Cook asserted that residents of Santa Clarita should not be responsible for the costs of
removing chloride from the Santa Clara River, because the residents of Santa Clarita are not the
cause of high concentrations of chloride in the Santa Clara River. Ms. Cook further asserted that
increased fees for sewer services are a tax, and should be subject to voter approval.'®

On October 18, 2013 the City of Santa Clarita submitted written comments on the draft staff
analysis, in which the City argued that “compliance with the Upper Santa Clara River Chloride
Total Maximum Daily Load will cost our Santa Clarita Valley residents and businesses millions
of dollars.” The City argued that “[1]t is essential for the vitality of our community that
compliance with State-created regulations, such as this one, be supported by the State.”'"’

1T Exhibit B, LA Regional Board Comments, at pp. 30-31 [citing to Exhibit A, Test Claim, at p.
26].

192 Exhibit B, LA Regional Board Comments, at p. 31 [citing Connell v. Superior Court (1997)

59 Cal.App.4th 382, at pp. 401-402].
193 Exhibit B, LA Regional Board Comments, at p. 31.

194 Exhibit I, LA Regional Board Comments on Draft Staff Analysis, at pp. 1-2.

19° Exhibit C, Department of Finance Comments, at pp. 1-2.

1% Exhibit G, Public Comments on Draft Staff Analysis.
%7 Exhibit H, City of Santa Clarita Comments.
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IV.  Discussion
Article XIII B, section 6 of the California Constitution provides in relevant part the following:

Whenever the Legislature or any state agency mandates a new program or higher
level of service on any local government, the state shall provide a subvention of
funds to reimburse such local government for the costs of such programs or
increased level of service. ..

The purpose of article XIII B, section 6 is to “preclude the state from shifting financial
responsibility for carrying out governmental functions to local agencies, which are ‘ill equipped’
to assume increased financial responsibilities because of the taxing and spending limitations that
articles XIII A and XIII B impose.”'®® Thus, the subvention requirement of section 6 is “directed
to state-mandated increases in the services provided by [local government] ...”'%
Reimbursement under article XIII B, section 6 is required when the following elements are met:

1. A state statute or executive order requires or “mandates” local agencies or
school districts to perform an activity. '’

2. The mandated activity either:

a. Carries out the governmental function of providing a service to the
public; or

b. Imposes unique requirements on local agencies or school districts and
does not apply generally to all residents and entities in the state.''!

3. The mandated activity is new when compared with the legal requirements in
effect immediately before the enactment of the test claim statute or executive
order and it increases the level of service provided to the public.'"?

4. The mandated activity results in the local agency or school district incurring
increased costs, within the meaning of section 17514. Increased costs,
however, are not reimbursable if an exception identified in Government Code
section 17556 applies to the activity. '

19 County of San Diego v. State of California (1997) 15 Cal 4th 68, 81.
19 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.

19 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859,
874.

"1 Jd_ at 874-875 (reaffirming the test set out in County of Los Angeles, supra, 43 Cal.3d 46, 56.)

12 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified
School District v. Honig (1988) 44 Cal.3d 830, 835.

'3 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (Cal. Ct. App. 1st Dist. 2000) 84 Cal. App.4th 1265, 1284,
Government Code sections 17514 and 17556.
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The determination of whether a statute or executive order imposes a reimbursable state-mandated
program is a question of law.''* The Commission is vested with exclusive authority to
adjudicate disputes over the existence of state-mandated programs within the meaning of article
XIII B, section 6.'" In making its decisions, the Commission must strictly construe article XIII
B, section 6, and not apply it as an “equitable remedy to cure the perceived unfairness resulting
from political decisions on funding priorities.”''®

A. Threshold Issues: the Santa Clarita Valley Sanitation District is an Eligible
Claimant Before the Commission; Resolution R4-2008-012 is an Executive Order
within the Meaning of Article XIII B, Section 6; and the Test Claim is Timely Filed.

1. The Santa Clarita Valley Sanitation District is an Eligible Claimant before the
Commission.

Article XIII B, section 6 requires reimbursement for increased costs mandated by the state.
“Costs mandated by the state” is defined to mean “any increased costs which a local agency or
school district is required to incur...as a result of any statute...or any executive order
implementing any statute...which mandates a new program or higher level of service of an
existing program.”""” “Local agency,” in turn, is defined to include “any city, county, special
district, authority, or other political subdivision of the state.”''®

However, not every “local agency,” as defined, is an eligible claimant before the Commission.
In addition to an entity fitting the description above, the entity must also be subject to the tax and
spend limitations of articles XIII A and XIII B. The California Supreme Court, in County of
Fresno v. State of California,'” explained the constitutional subvention requirement as follows:

Section 6 was included in article XIII B in recognition that article XIII A of the
Constitution severely restricted the taxing powers of local governments...
Specifically, it was designed to protect the tax revenues of local governments
from state mandates that would require expenditure of such revenues. Thus,
although its language broadly declares that the “state shall provide a subvention of
funds to reimburse ... local government for the costs [of a state-mandated new]
program or higher level of service,” read in its textual and historical context
section 6 of article XIII B requires subvention only when the costs in question can
be recovered solely from tax revenues.'*

4 County of San Diego, supra, 15 Cal.4th 68, 109.

3 Kinlaw v. State of California (1991) 53 Cal.3d 482, 487.

16 County of Sonoma, supra, 84 Cal. App.4th 1265, 1280 [citing City of San Jose, supral.
17 Government Code section 17514 (Stats. 1984, ch. 1459).

1% Government Code section 17518 (Stats. 1984, ch. 1459).

19 County of Fresno, supra, 53 Cal.3d 482.

20 Id, at p. 487. Emphasis in original.
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2! the

Accordingly, in Redevelopment Agency of San Marcos v. Commission on State Mandates,
Fourth District Court of Appeal concluded that redevelopment agencies were not eligible to
claim reimbursement because their funding came primarily from tax increment financing, which
the court determined, due to a valid statutory exemption, was not subject to the taxing and

spending limitations of articles XIII A and XIII B:

Because of the nature of the financing they receive, tax increment financing,
redevelopment agencies are not subject to this type of appropriations limitations
or spending caps; they do not expend any “proceeds of taxes.” Nor do they raise,
through tax increment financing, “general revenues for the local entity.” The
purpose for which state subvention of funds was created, to protect local agencies
from having the state transfer its cost of government from itself to the local level,
is therefore not brought into play when redevelopment agencies are required to
allocate their tax increment financing in a particular manner...'%

Therefore, a local agency that does not collect and expend “proceeds of taxes” is not an eligible
claimant before the Commission.'®

Here, the District receives at least some amount of its funding from local taxes, and is subject to
an appropriations limit for at least a portion of its revenues, and is therefore an eligible claimant.
The State Controller’s Special Districts Annual Report for 2010-2011 indicates that the Santa
Clarita Valley Sanitation District was subject to an appropriations limit for approximately one-
third of its total revenue (nearly $11 million), and made total appropriations subject to the
appropriations limit in the amount of $5,778,450."** Based on the foregoing, the Commission
finds that the Santa Clarita Valley Sanitation District is an eligible claimant before the
Commission.

2. The Regional Water Board’s Order is an Executive Order within the Meaning of
Article XIII B, Section 6.

Article XIII B, section 6 provides that “[w]henever the Legislature or any state agency mandates
a new program or higher level of service on any local government, the state shall provide a
subvention of funds to reimburse such local government for the costs of such programs or
increased level of service...” Government Code section 17514 provides that costs mandated by
the state includes “any increased costs which a local agency or school district is required to
incur...as aresult of. . any executive order implementing any statute... which mandates a new
program or higher level of service of an existing program...” Government Code section 17516

121 (Cal. Ct. App. 4th Dist. 1997) 55 Cal.App.4th 976

122 Redevelopment Agency of San Marcos, supra, 55 Cal. App.4th at p. 986 [internal citations
omitted].

'3 Ibid. See also, County of Fresno, supra (1991) 53 Cal.3d 482, at p. 487 [“[R]ead in its
textual and historical context section 6 of article XIII B requires subvention only when the costs
in question can be recovered solely from tax revenues.”].

124 Exhibit X, 2010-2011 Special Districts Annual Report Excerpts 1 and 2.
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defines an “executive order” to mean “any order, plan, requirement, rule, or regulation issued
P 125
by...[a]ny agency, department, board, or commission of state government.”

Because Resolution R4-2008-012 is an order of a state board, the Commission finds that
Resolution R4-2008-012 is an executive order within the meaning of article XIII B, section 6.

3. The Test Claim was Timely Filed.

Section 17551 provides that “[l1]ocal agency and school district claims shall be filed not later than
12 months following the effective date of a statute or executive order, or within 12 months of
incurring increased costs as a result of a statute or executive order, whichever is later.” %

Section 1183 of the Commission’s regulations states that “within 12 months,” for purposes of
test claim filing, “means by June 30 of the fiscal year following the fiscal year in which
increased costs were first incurred by the claimant.” '*’

Finance has raised the statute of limitations found in section 17551, arguing that the test claim
was filed on March 30, 2011, while the Resolution had an effective date of December 11, 2008.
Finance further argues that the District “asserts that eligible costs under the claim include those
for the entire fiscal year 2009-10.” Finance concludes that “[1]f no allegedly state-mandated
costs were incurred until fiscal year 2009-2010, all claimed costs for that fiscal year would have
had to be incurred after March 30, 2010 to not be time barred.”!

Finance’s first point, that the effective date of the Resolution would place this test claim beyond
the time bar, has some merit. An effective date of December 11, 2008 would require that a valid
test claim be filed by June 30, 2010.

The cover page of the test claim indicates that the Resolution was effective December 11, 2008,
as Finance asserts. However, the Regional Board’s comments on the test claim state that the
Resolution was effective April 6, 2010, the date of US EPA’s approval of the TMDL. In
addition, a later settlement agreement between the District and the Regional Board is in accord,
stating that the Resolution became effective April 6, 2010."*° This is a logical conclusion
because TMDLs and waste load allocations must be approved by the SWRCB, OAL, " and the
Administrator of the US EPA."*! An effective date of April 6, 2010, would require that a timely
filed test claim be submitted on or before June 30, 2011. This test claim was filed March 30,

125 Government Code section 17516 (as amended by Stats. 2010, ch. 288 (SB 1169)).
126 Government Code section 17551 (Stats. 2007, ch. 329 (AB 1222)).
127 Code of Regulations, title 2, section 1183 (Register 2008, No. 17).

128 Exhibit C, Department of Finance Comments, at p. 2. See also, Exhibit A, Test Claim, at p.
17; Exhibit D, Rebuttal Comments, at p. 13.

122 Exhibit X, Settlement Agreement, at p. 4.

130 Exhibit B, LA Regional Board Comments, at p. 8 [citing Water Code §§ 13245, 13246,
Government Code § 11353]. See also, Exhibit A, Test Claim, at p. 6.

Bl Exhibit B, LA Regional Board Comments, at p. 8 [citing 33 U.S.C. § 1313(c)(3); 40 C.F.R. §
131.20(c)]. See also, Exhibit A, Test Claim, at p. 6.
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2011, and therefore was filed before the expiration of the statute of limitations, based on the
effective date agreed upon by the parties.

Based on the foregoing, the Commission finds that this test claim was timely filed.

B. The Regional Water Board’s Resolution and Order does not Impose a New Program
or Higher Level of Service within the Meaning of Article XIII B, Section 6.

The District states that “Regional Board Resolution No. R4-2008-012 requires: (1) compliance with
specific waste load allocations that will also be incorporated into the Saugus and Valencia WRPs'
NPDES permits; and (2) specific "implementation tasks" necessary for compliance.” The final waste
load allocations, along with the Implementation Tasks, “are the subject of this test claim.” 132

Attachment B to Resolution R4-2008-012 outlines the conditional site-specific objectives for
Reaches 4B, 5, and 6, and conditional waste load allocations for the water discharged from the
Valencia and Saugus WRPs to Reaches 4B, 5, and 6. The WLAs for the District’s WRP facilities are
based on, and numerically identical to, the SSOs for the respective reaches (117 mg/L chloride for
Reach 4B, and the discharge into Reach 4B; 150 mg/L chloride for Reaches 5 and 6, and for the
discharge into Reaches 5 and 6). 133 All other point sources are assigned WLAs equal to 100

mg/L. 3% Attachment B also provides for the operation of reverse osmosis treatment at the Valencia
WRP, the provision of supplemental water to Reach 4B when chloride concentrations exceed 117
mg/L, and the design and construction of advanced treatment facilities. 35 In addition, Attachment B
outlines the following implementation tasks:

4. The SCVSD will convene a technical advisory committee or committees
(1TAC(s)) in cooperation with the Regional Board to review literature, develop a
methodology for assessment, and provide recommendations with detailed
timelines and task descriptions to support any needed changes to the time
schedule for evaluation of appropriate chloride threshold for Task 6... 9

5. Groundwater/Surface Water Interaction Model: The SCVSD will solicit
proposals, collect data, develop a model in cooperation with the Regional Board,
obtain peer review, and report results. The impact of source waters and reclaimed
water plans on achieving the water quality objective and protecting beneficial
uses, including impacts on underlying groundwater quality, will also be assessed
and specific recommendations for management developed for Regional Board
consideration. The purpose of the modeling and sampling effort is to determine
the interaction between surface water and groundwater as it may affect the
loading of chloride from groundwater and its linkage to surface water quality.

6. Evaluation of Appropriate Chloride Threshold for the Protection of Sensitive
Agricultural Supply Use and Endangered Species Protection: The SCVSD will
prepare and submit a report on endangered species protection thresholds. The

132 Exhibit A, Test Claim, at p. 13.

33 Exhibit A, Test Claim, at pp. 46-53.

B34 Exhibit A, Test Claim, at p. 52.

135 Exhibit A, Test Claim, at pp. 50-52; 58; 63.
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SCVSD will also prepare and submit a report presenting the results of the
evaluation of chloride thresholds for salt sensitive agricultural uses, which shall
consider the impact of drought and low rainfall conditions and the associated
increase in imported water concentrations on downstream crops utilizing the
result of Task 5.

7. Develop SSO for Chloride for Sensitive Agriculture: The SCVSD will solicit
proposals and develop technical analyses upon which the Regional Board may
base a Basin Plan amendment.

8. Develop Anti-Degradation Analysis for Revision of Chloride Objective by SSO:
The SCVSD will solicit proposals and develop draft anti-degradation analysis for
Regional Board consideration.

9. Develop a pre-planning report on conceptual compliance measures to meet
different hypothetical final conditional wasteload allocations. The SCVSD shall
solicit proposals and develop and submit a report to the Regional Board that
identifies potential chloride control measures and costs based on different
hypothetical scenarios for chloride SSOs and final conditional wasteload
allocations.

1.9

17. a)Implementation of Compliance Measures, Complete Environmental Impact
Report: The SCVSD shall complete a Wastewater F'acilities Plan and
Programmatic Environmental Impact Report for facilities to comply with final
effluent permit limits for chloride.

q.9

20. The interim WLAs for chloride shall remain in effect for no more than 10
years after the effective date of the TMDL. Conditional SSO for chloride in the
USCR shall be achieved. Final conditional WLAs for chloride in Reaches 4B, 5,
and 6 shall apply by May 5, 2015. The Regional Board may consider extending
the completion date of this task as necessary to account for events beyond the
control of the SCVSD."*°

The District alleges the following costs mandated by Resolution R4-2008-012:

Summary of the Implementation Tasks Completed to Date:

TMDL Study/Task Cost

TMDL Collaborative Process Facilitation Services (Task 4) $0.8 million
Ground Water Surface Water Interaction Model (Task 5) $3.1 million
Agricultural Chloride Threshold Study (Task 6) $0.7 million
Threatened and Endangered Species Study (Task 6) $0.1 million
Site Specific Objectives and Anti-Degradation Study (Task 7 & 8) $0.3 million
Chloride Compliance Cost Study (Task 9) $0.5 million

13 Exhibit A, Test Claim, at pp. 59-63.
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Facilities Plan & EIR (Task 17a) $1.1 million
Total TMDL Study Costs to Date $6.6 million

9.9
As previously indicated, the District has implemented a comprehensive chloride
source reduction program within the sewer service area designed to reduce
chloride levels in the WRP discharges in order to comply with final WLAs for
chloride. (See Exh. 19). Specifically, the District implemented an innovative
automatic water softener public outreach and rebate program, in compliance with
Senate Bill 475, to remove automatic water softeners, which contribute significant
amounts of chloride to the WRP discharges. The total cost of the program for
removal of automatic water softeners, not including the cost of the District's staff
time, is approximately $4.8 million."’

The District goes on to state that compliance with the conditional SSOs and WLAs will require
implementation of “ultra-violet light disinfection at both WRPs;” construction of advanced
treatment facilities such as microfiltration-reverse osmosis and brine disposal for desalination;
salt management facilities such as extraction wells and water supply conveyance pipelines;
supplemental water; and alternative water supplies for the protection of beneficial uses.'*® These
activities and costs are described as the AWRM. The District’s “present estimate of the cost to
comply with the TMDL’s conditional SSOs and WLAs is $250 million.”'*

The District estimates its costs to implement the AWRM program as follows:

AWRM Project Element Estimated Capital Cost
Facilities Plan & Environmental Impact Report (EIR) $2.5 million
Advanced Treatment [MF & RO] $30.0 million
Brine Disposal (Deep Well Injection, DWI) $53 million
Ventura Salt Export Facilities

(a) MF/RO Conveyance Pipeline from Valencia WRP $46.5 million

(b) GW Extraction Wells in Ventura County $5.5 million

(c) Blend Water Pipeline from Wells to River $52.3 million
Supplemental Water from local pumped groundwater $30.0 million
Supplemental Water conveyance $12.0 million
UV Disinfection Facilities at Saugus & Valencia WRP $16.5 million
Removal of Automatic Water Softeners $2.4 million
Total Estimated Capital Cost $250.7 million'*

Thus the District has alleged the above activities required by the 2008 Resolution, totaling
approximately $257 million in alleged increased costs. The analysis below addresses whether

57 Exhibit A, Test Claim, at pp. 13-16.
% Exhibit A, Test Claim, at pp. 11-12.
B9 1d atp. 12.

10 Exhibit A, Test Claim, at p. 16.
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the activities alleged in the Implementation Tasks and the AWRM program constitute a new
program or higher level of service.

1. Some of the Implementation Tasks alleged in the Resolution are not new.

Resolution R4-2008-012 constitutes a revision to the prior chloride TMDL for the Upper Santa
Clara River, and therefore many of the implementation tasks included in the resolution may have
already been completed, or, at minimum, were included in earlier versions of the TMDL that
continued to be required when the 2008 Resolution was adopted and which have not been pled in
this test claim, and are therefore not new, with respect to prior law. Activities that are not new,
as compared with an earlier order or resolution in effect at the time the 2008 Resolution was
adopted, do not constitute a new program or higher level of service and, thus, are not
reimbursable in the context of the current test claim.'*!

Implementation Tasks 4, 5, 6, 7, 8, and 9, quoted above from Resolution R4-2008-012, are found
in nearly identical language in Resolution 04-004,'** and again in Resolution R4-2006-016, both
of which were approved by EPA prior to the adoption of the test claim Resolution.'*'*
Additionally, Implementation Tasks 4-9 are listed in the revised TMDL as having completion
dates prior to the adoption and approval of the 2008 Resolution.'” Moreover, these tasks appear
to have indeed been completed prior to the adoption of Resolution R4-2008-012: the Resolution
states that “[t]he Santa Clarita Valley Sanitation District (SCVSD) has completed all of the
necessary special studies required by the Chloride TMDL (TMDL Task Nos 3, 4, 5, 6, 7, 8, 9,
10b, and 10c).” The Resolution further states that “[t]he completion of these TMDL special
studies. .. has led to the development of an alternative TMDL implementation plan that addressed
chloride impairment of surface waters and degradation of groundwater.”'*

Based on the plain language of the Resolution itself, these Implementation Tasks were completed
prior to the adoption of the Resolution. It appears that the tasks were repeated in the revised
TMDL adopted December 11, 2008, but activities that were completed (and the costs thereby
incurred) prior to July 1, 2009 are outside the period of eligibility for this test claim.'’
Moreover, activities that were required by a prior version of the TMDL are not new. Therefore,

Y. Lucia Mar Unified School District, supra, (1988) 44 Cal.3d 830, at p. 835.
142 See Exhibit B, LA Regional Board Comments, at p. 537 and following.
'3 Exhibit B, LA Regional Board Comments, at pp. 564-565.

144 See Exhibit X, SCVSD Draft EIR, at p. 8 [stating that Resolution 04-004 was “in effect May
4, 2005,” and Resolution R4-2006-016 was “in effect June 12, 2008.”].

" E.g., Task 4: Convening a technical advisory committee to conduct literature review and

develop methodology for assessment; Completion Date 05/04/2006; Task 5:
Groundwater/Surface Water Interaction Model; Completion Date 11/20/2007.

146 Exhibit A, Test Claim, at p. 36.

47 Government Code section 17557(e) [“A test claim shall be submitted on or before June 30

following a fiscal year in order to establish eligibility for reimbursement for that fiscal year.”
This test claim was submitted on March 30, 2011, establishing eligibility for reimbursement
beginning July 1, 2009].
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all costs and activities alleged for Implementation Tasks 4, 5, 6, 7, 8, and 9 do not resultin a
state-mandated new program or higher level of service and are denied.

Implementation Task 17a, “Implementation of Compliance Measures, Complete Environmental
Impact Report...” is found in Resolution R4-2006-016."**1%  The claimant alleges $613,530 for
“Facilities Plan & EIR — Task 17 and $774,890 for “Consultants (TMDL Task 17)” incurred in
fiscal year 2009-2010. However, the activities of implementing compliance measures and
completing an EIR are not new, with respect to prior law, and the resolution which first required
these activities was not pled in this test claim. In fact, claimant was required to prepare the draft
EIR by May 4, 2010 under prior law and an administrative civil liability complaint was brought
by the Regional Board against the District “for the failure to complete Wastewater Facilities
Plans and Programmatic Environmental Impact Reports by the required due date in 2011.”"*°

Based on the foregoing, the Commission finds that the Implementation Tasks found in the test
claim Resolution, alleged to impose costs of approximately $6.6 million, are not new
requirements, when compared with prior law, and therefore cannot impose reimbursable costs
mandated by the state.

Finally, the default TMDL, including WLAs of 100 mg/L for the Saugus and Valencia WRPs,
which takes effect “if the District cannot comply with the AWRM program,” is not a new
requirement. The Regional Board adopted a TMDL for Reaches 5 and 6 of the Santa Clara River
in 2002, which “required the Districts to reduce the chloride levels in the Plants’ discharge.” "’
That TMDL was revised in 2004 and 2006, but the numerical limits were not altered. The
TMDL in effect prior to the 2008 Resolution “has a numeric target of 100 mg/L., measured
instantaneously and expressed as a chloride concentration, required to attain the water quality
objective and protect agricultural supply beneficial use.”">* In addition, the TMDL includes
“waste load allocations (WL As) [of] 100 mg/L for Valencia WRP and 100 mg/L for Saugus
WRP.”"** The numerical limits, which the parties acknowledge will control if the AWRM
program is not fully and continuously implemented, were adopted in 2002, and approved by U.S.
EPA in April 2005, and have not changed. The default WLAs are therefore not new, irrespective
of whatever costs might be incurred to implement them.

In comments submitted in response to the draft staff analysis, the District argues that the above
analysis “completely ignores the fact that the 2008 TMDL is the result of the final appeal of the
original 2002 approval.” The District argues that the “entire TMDL process began in 2002 with
the initial adoption of the TMDL, and was repeatedly administratively appealed and negotiated
over six years until the District had exhausted all of its administrative remedies and was forced to

¥ Exhibit B, LA Regional Board Comments, at p. 566.

9 Exhibit X, SCVSD Draft EIR at p. 8 [stating that Resolution R4-2006-016 was “in effect” on
June 12, 2008.].

150 Exhibit X, LA Regional Board, Enforcement News, November 26, 2012.
> Exhibit A, Test Claim, at p. 175.

152 Exhibit A, Test Claim, at p. 191 [Attachment A to Resolution R 02-018].
3 1d, at p. 192.
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accept the 2008 order in the face of the threat of crippling fines.” The District further argues that
“[t]o deny the Test Claim on the grounds that the state mandate is not “new” would be a Catch-
22, since any Test Claim during the appeals process would have been unripe.” The District
concludes that “because the 2002, 2005, and 2006 approvals are part and parcel of the 2008
TMDL, they were “pled” in this Test Claim.” Therefore, the District argues that “[t]he proper
measure of whether the TMDL is a new or higher level of service is to compare the TMDL’s
requirements with the existing or pre-TMDL requirements.”

This argument does not change the above analysis. As discussed above, a test claim must be
filed “not later than 12 months following the effective date of a statute or executive order, or
within 12 months of incurring increased costs as a result of a statute or executive order.”’>* In
addition, section 17553 and the regulations require that a claimant identify “the specific sections
of statutes or executive orders and the effective date and register number of regulations alleged
to contain a mandate,” and include a “a detailed description of new activities and costs that arise
from the mandate.”

Here, the District argues that the prior Basin Plan amendments are part and parcel of the 2008
Resolution, and were therefore effectively “pled.” But the test claim form cites only Resolution
R4-2008-012. Moreover, even if the prior Resolutions were “pled” in this test claim as imposing
state-mandated activities, the activities described in Implementation Tasks 4, 5, 6, 7, 8, and 9
would be well outside the statute of limitations described in section 17551, because those
activities were already completed at the time the 2008 Resolution was adopted, and thus costs for
those activities would necessarily have been “first incurred” prior to the adoption of the 2008
Resolution.'”

In addition, the District is for the first time arguing that “the 2008 TMDL is the result of the final
appeal of the original 2002 approval;”"*® in essence arguing that the District was not mandated to
perform any of the activities described in the 2002, 2003, 2004, or 2006 orders until the “final
appeal” was exhausted in the 2008 Resolution. The record does not support this interpretation:
although Resolution 2002-018 was appealed to the SWRCB, and remanded to the District, the
Regional Board on remand adopted Resolution 2003-008, amending Resolution 2002-018, which
was ultimately approved by EPA on April 28, 2005, thus ending the administrative appeals
process for the “original” TMDL, and giving its provisions the force of law.

Accordingly, the District completed the studies required by the “original” TMDL, and those
activities are no longer “new” with respect to prior law. Finally, the “proper measure of whether
the TMDL is a new or higher level of service” is not, as the District suggests, to compare
Resolution 2008-012 to the “existing or pre-TMDL requirements.” Rather, the “proper measure”
of a new program or higher level of service is, as with any other test claim, to compare the test
claim statute or regulation with the law in effect immediately prior to the alleged mandate.’

% Government Code 17551(c) (Stats. 2007, ch. 329 (AB 1222)).

155 See Exhibit A, Test Claim, at pp. 34-36 [Resolution R4-2008-012, paragraphs 10; 13-15].

136 Exhibit J, Claimant Comments on Draft Staff Analysis, at p. 4.

Y7 Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, at p. 835 [“Nor can there
be any doubt that although the schools for the handicapped have been operated by the state for

many years, the program was new insofar as plaintiffs are concerned, since at the time section
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Here, the requirements of Implementation Tasks 4-9 and 17a, and the chloride WLAs of 100
mg/L were in force at the time the 2008 test claim Resolution was adopted.

Based on the foregoing, Implementation Tasks 4, S, 6, 7, 8, 9, and 17a are not new, with respect
to prior law. In addition, the waste load allocations are not new, with respect to prior law.
Therefore the Commission finds that none of these provisions constitutes a state-mandated new
program or higher level of service.

2. Accelerating the implementation period of the final waste load allocations under
Implementation Task 20 is not a new program or higher level of service resulting
in increased costs mandated by the state.

Implementation Task 20 shortens the applicable period of the interim WLAs, thus accelerating
the implementation of the final WLAs for the Saugus and Valencia WRPs, from 11 years to 10
years, commencing with the effective date of the 2002 TMDL."*® The interim WLAs are
designed to accommodate the time needed for the WRPs to implement desalination and other
chloride reduction improvements. For the Saugus WRP, the interim WLA is described as “the
sum of State Water Project treated water supply concentration plus 114 mg/L, as a twelve month
rolling average,” but not to exceed 230 mg/L. For the Valencia WRP, the interim WLA 1is
described as “the sum of State Water Project treated water supply concentration plus 134 mg/L,
as a twelve month rolling average,” but not to exceed 230 mg/L."> These interim WLAs were
originally intended to apply for two and one-half years, pursuant to the 2002 TMDL adopted by
the Regional Board. That period was expanded to 13 years after appeal and remand from the
SWRCB, and the revised schedule was approved by the SWRCB, OAL, and the Administrator of
the U.S. EPA.' Resolution R4-2006-016 shortened the interim WLA period by two years, as
follows:

The interim effluent limits for chloride shall remain in effect for no more than 11
years after the effective date of the TMDL. Water Quality Objective for chloride
in the Upper Santa Clara River shall be achieved. The Regional Board may
consider extending the completion date of this task as necessary to account for
events beyond the control of the [District]. ™!

Resolution R4-2008-012 shortened the implementation schedule again, providing that the interim
WLAs “shall remain in effect for no more than 10 years after the effective date of the TMDL.”'®2

59300 became effective they were not required to contribute to the education of students from
their districts at such schools.”] (emphasis added).

15% The 2002 Resolution was approved by U.S. EPA, after appeal, remand, and revision, on April
28, 2005. (See Exhibit A, Test Claim, at p. 45 [Attachment B to Resolution R4-2008-012].)

5% Exhibit B, LA Regional Board Comments, at p. 543 [Resolution R4-04-004].

10 Exhibit B, LA Regional Board Comments, at pp. 533 [Resolution R4-03-008]; 605
[Resolution R4-2008-012].

161 Exhibit A, Test Claim, at p. 228; Exhibit B, LA Regional Board Comments, at p. 566
[emphasis added].

192 Exhibit B, LA Regional Board Comments, at pp. 623-624.
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Based on applicable case law there is no new program inherent in shortening the time frame for
the interim WLAs. Pursuant to the test claim Resolution, the requirements of the interim WLAs
remain the same, only the schedule is accelerated, and the final WLAs attach one year sooner. It
may be argued that it costs more to implement the final WLAs one year sooner, but this change
does not of itself constitute a new program or higher level of service.'®’

The court of appeal in Long Beach Unified School District declared that “[a] mere increase in the
cost of providing a service which is the result of a requirement mandated by the state is not
tantamount to a higher level of service.”'** The Supreme Court has also spoken on the
requirement of a new program in Lucia Mar Unified School District, supra, in terms often
repeated in later decisions: “We recognize that, as its made indisputably clear from the language
of the constitutional provision, local entities are not entitled to reimbursement for all increased
costs mandated by state law, but only those costs resulting from a new program or an increased
level of service imposed upon them by the state.”'®> Accordingly, in City of San Jose v. State of
California, 196 the court held that “withdrawal of funds to reimburse [for a program] was not a
‘new program’ under section 6,”'®” and that “there is no basis for applying section 6 as an
equitable remedy to cure the perceived unfairness resulting from political decisions on funding
priorities.”*®® Finally, not only is an increase in costs not tantamount to a higher level of service,
there is no evidence in the record of the incremental cost increase which might be alleged based
on accelerating the implementation of the final WLAs by one year.

Based on the foregoing, the Commission finds that Implementation Task 20 does not impose any
new state mandated activities and does not result in a new program or higher level of service.

3. The Alternative Water Resources Management program is not a new program or
higher level of service.

1 In comments submitted on the draft staff analysis, the District argues that the cases cited

herein are distinguishable, and that no case “addresses the issue of accelerated timetables for the
completion of a project.” While true that no case directly addresses the issue of an accelerated
project, two of the three cited cases also ultimately conclude that the local government claimant
has experienced a mandate, based on the facts of those cases. More importantly, however, the
cases cited show that costs alone do not constitute a reimbursable mandate, unless those costs are
shifted from the state 7o the local entity. (Exhibit J, Claimant Comments on Draft Staff Analysis,
atp.S)

164 Long Beach Unified School District v. State of California (1990) 225 Cal. App.3d 155, at p.
173 [citing County of Los Angeles, supra, 43 Cal.3d at pp. 54-56] [emphasis added].

195 Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, at p. 835 [emphasis
added].

196.(1996) 45 Cal. App.4th 1802, at pp. 1811-1813.

17 City of San Jose, supra, 45 Cal . App.4th at p. 1817.

1% 45 Cal.App.4th at p. 1813 [citing County of Los Angeles v. Commission on State Mandates,

supra (1995) 32 Cal. App.4th 805, at p. 817].
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The California Supreme Court, in County of Los Angeles I,'*°

program or higher level of service” as follows:

addressed the phrase “new

Looking at the language of section 6 then, it seems clear that by itself the term
“higher level of service” is meaningless. It must be read in conjunction with the
predecessor phrase “new program” to give it meaning... We conclude that the
drafters and the electorate had in mind the commonly understood meanings of the
term — programs that carry out the governmental function of providing services to
the public, or laws which, to implement a state policy, impose unique
requirements on local governments and do not apply generally to all residents and
entities in the state.'”

Thus the Supreme Court articulated a multi-faceted test for “new program or higher level of
service:” reimbursement requires (1) a new task or activity; (2) which constitutes an increase in
service as compared to prior law; (3) and which either provides a service to the public, or
imposes requirements uniquely upon government, rather than upon all persons and entities
equally.

The Regional Board has argued that the Resolution cannot impose a new program or higher level
of service because water quality objectives and TMDLs apply to a water body as a whole, and all
dischargers are subject to them, “both public agencies and private industry alike.” The
Commission need not address this argument,'”" since the AWRM program is an optional
alternative to complying with the more stringent TMDL imposed by prior law, which claimant
may choose to reject. Moreover, the requirements of the AWRM provide a lower level of
service when compared to the law in effect immediately prior to the adoption of R4-2008-012.
Therefore, based on the analysis below, the Commission finds that the AWRM does not impose
a state mandated new program or higher level of service.

The Regional Board argues that Resolution R4-2008-12 cannot impose a new program or higher
level of service because it “amended the Basin Plan to, among other things, adopt site-specific

19 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, at p. 56.
170 77
1bid.

! In comments submitted on the draft staff analysis, the Regional Board entreats the
Commission to consider this argument anyway: “The Board.. respectfully requests that the
Commission address this argument in the context of the Resolution as a whole and determine
that the Resolution does not impose requirements unique to the government.” However, the
Second District Court of Appeal has previously called this theory into question, when ruling on
the constitutionality of the State Water Resources Control Board’s (and the Regional Boards’ by
extension) categorical exemption from the definition of a reimbursable executive order, under
prior section 17516. The court stated “the applicability of permits to public and private
discharges does not inform us about whether a particular permit or an obligation thereunder
imposed on local governments constitutes a state mandate necessitating subvention under article
XIII B, section 6. (County of Los Angeles v. Commission on State Mandates (2007) 150
Cal . App.4th 898, at p. 919.) In any event, the Commission need not address this issue because
the AWRM program is voluntary, and constitutes a lower level of service than that required
under prior law.
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objectives for chloride in the Santa Clara River that are less stringent than the generally
applicable water quality objectives that apply to other major dischargers to the Santa Clara
River...”'” The Regional Board argues: “thus, if anything, the 2008 Resolution imposes a lower
level of service in order to make it less expensive for the Claimant to implement” the TMDL.'”
The Commission agrees.

The first water quality objectives for the Santa Clara River were established in 1975, in which
chloride objectives were set at 90 mg/L for Reach 5 and 80 mg/L for Reach 6.'7* In 1978, the
Regional Board modified the chloride objectives to 100 mg/L for both Reaches 5 and 6. In 2002,
the 100 mg/L objective was incorporated into a TMDL, pursuant to the impairment listing under
section 303(d) of the Clean Water Act of certain reaches of the Santa Clara River, and the threat
to salt-sensitive agriculture uses both within Reaches 5 and 6 and downstream.'”” Aside from
variances and temporary relaxation of the objectives due to drought conditions in the 1990s, the
100 mg/L objective has remained the underlying standard from 1978 to the present.'”
Resolution R4-2008-012 plainly states that the TMDL then in effect is being amended,
conditionally, to include the elements of the AWRM.'”” Therefore, the underlying water quality
objectives and TMDL in effect are outside the subvention requirement, because any activities or
requirements to meet the 100 mg/L objectives, or the TMDL, are not new, and are not pled in
this test claim.

Both the District and the Regional Board agree that the AWRM contains “relaxed” requirements,
as compared with the prior water quality objectives. The District describes the Resolution as
follows:

The December 11, 2008 amendment to the Basin Plan also modified the chloride
requirements. This amendment included the enactment of relaxed site specific
objectives ("SSOs") for chloride in the Santa Clara River conditioned upon the
completion of activities set forth in the revised TMDL that contained new tinal
WLAs and a detailed implementation plan.'”®

The Regional Board states:

In addition, the 2008 Resolution reduces the compliance costs the Claimant would
otherwise incur. As detailed above, the 2008 Resolution was specifically adopted

172 Exhibit B, LA Regional Board Comments, at p. 2 [emphasis in original].
173 Exhibit B, LA Regional Board Comments, at p. 26 [emphasis in original].

174 Exhibit A, Test Claim, at p. 7, Exhibit B, LA Regional Board Comments, at p. 9.

17> Exhibit A, Test Claim, at pp. 9-10; Exhibit B, LA Regional Board Comments, at pp. 10-11.
176 Exhibit A, Test Claim, at pp. 7-11; Exhibit B, LA Regional Board Comments, at pp. 9-11.

177 Exhibit A, Test Claim, at p. 36. See also, Exhibit B, LA Regional Board Comments, at p. 705
[transcript of December 11, 2008 hearing].

178 Exhibit A, Test Claim, at p. 11 [emphasis added].
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to incorporate relaxed site-specific objectives into the Basin Plan in order to
implement the Claimant’s proposed AWRM program.'”

In addition, “implementation actions to attain [the prior TMDL] would require advanced
treatment — that is, reverse osmosis — of the full effluent from the Saugus and Valencia plants
with discharge into the ocean through a 43-mile brine line.”'® Under the AWRM, reverse
osmosis desalination is only required at the Valencia WRP, and the waste is permitted to be
disposed of through deep well injection.'™ The District estimates that implementing the
advanced treatment upgrades at only one of the two facilities, along with other tasks, will cost
only approximately $250 million, as opposed to $500 million under the prior TMDL.'*?

However, in comments submitted on the draft staff analysis, the District argues that “both the
AWRM and the compliance plan adopted by the District on October 28, 2013 are designed to
comply with Regional Board requirements that are far more stringent than the pre-TMDL
standard,” and that, as argued above, “the comparison must be between the pre-TMDL
conditions and the present TMDL conditions — not comparisons between the various TMDL
standards adopted during the appeals process spanning form 2002 to 2008.”'® As explained
above, there is no support in mandates law for this position, and the requirements of the test
claim Resolution are, as in all mandates cases, evaluated with reference to the law in effect
immediately prior to the alleged test claim statute or executive order. '™

There is nothing in the AWRM that imposes a higher level of service on this claimant.
Resolution R4-2008-012 calls for the implementation of less-stringent requirements than under
prior law, which the District has acknowledged will be less-expensive to implement. In addition,
those requirements are conditional, and the default requirements, should the AWRM not
continue to be fully implemented, are not new.

Based on the foregoing, the Commission finds that the AWRM program is not a new program or
higher level of service, and the costs and activities thereunder are denied.

C. Even if the Resolution Constitutes a State-Mandated New Program or Higher Level
of Service, it Would not Impose Costs Mandated by the State Under Section
17556(d) Because the Claimant Has Sufficient Fee Authority, as a Sanitation District
providing Sewer Services, to Cover the Costs of the Program.

Government Code section 17556(d) provides that the Commission “shall not find costs mandated
by the state, as defined in Section 17514” if the Commission finds that “the local agency or

172 Exhibit B, LA Regional Board Comments, at p. 29.

180 Exhibit B, LA Regional Board Comments, at p. 719 [transcript of December 11, 2008
meeting] [emphasis added]. See also, Exhibit A, Test Claim, at p. 10 [TMDL estimated to cost
$500 million].

181 Exhibit A, Test Claim, at p. 12; Exhibit B, LA Regional Board Comments, at p. 778-779.
182 Exhibit A, Test Claim, at pp. 10; 12.

183 Exhibit J, Claimant Comments on Draft Staff Analysis, at p. 5.

184 Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, 835.
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school district has the authority to levy service charges, fees, or assessments sufficient to pay for
the mandated program or increased level of service.” The California Supreme Court upheld the
constitutionality of Government Code section 17556, subdivision (d), in County of Fresno v.
State of California. 185 The court, in holding that the term “costs” in article XIII B, section 6,
excludes expenses recoverable from sources other than taxes, stated:

Section 6 was included in article XIII B in recognition that article XIII A of the
Constitution severely restricted the taxing powers of local governments. (See
County of Los Angeles I, supra, 43 Cal.3d at p. 61.) The provision was intended to
preclude the state from shifting financial responsibility for carrying out
governmental functions onto local entities that were ill equipped to handle the
task. (Ibid.; see Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal .3d 830,
836, fn. 6 [244 Cal Rptr. 677, 750 P.2d 318].) Specifically, it was designed to
protect the tax revenues of local governments from state mandates that would
require expenditure of such revenues. Thus, although its language broadly
declares that the “state shall provide a subvention of funds to reimburse ... local
government for the costs [of a state-mandated new] program or higher level of
service,” read in its textual and historical context section 6 of article XIII B
requires subvention only when the costs in question can be recovered solely from
tax revenues.'*®

Accordingly, in Connell v. Superior Court of Sacramento County,"®’ the Santa Margarita Water

District, among others, was denied reimbursement on the basis of its authority to impose fees on
water users. The water districts submitted evidence “that rates necessary to cover the increased
costs [of pollution control regulations] would render the reclaimed water unmarketable and
would encourage users to switch to potable water.”'®® The court concluded that “[t]he question
is whether the Districts have authority, i.e., the right or power, to levy fees sufficient to cover the
costs.” Water Code section 35470 authorized the levy of fees to “correspond to the cost and
value of the service,” and “to defray the ordinary og)eration or maintenance expenses of the
district and for any other lawful district purpose.”'®® The court held that the Districts had not
demonstrated “that anything in Water Code section 35470 limits the authority of the Districts to
levy fees “sufficient” to cover their costs,” and that therefore “the economic evidence presented
by SMWD to the Board [of Control] was irrelevant and injected improper factual questions into
the inquiry.” "

Likewise, in Clovis Unified School District v. Chiang, the court found that the Controller’s office
was not acting in excess of its authority in reducing reimbursement claims to the full extent of
the districts’ authority to impose fees, even if there existed practical impediments to collecting

185 County of Fresno v. State of California, supra, 53 Cal.3d 482.
186 1d, at p. 487.

187 (Cal. Ct. App. 3d Dist. 1997) 59 Cal. App.4th 382

188 Id_ at p. 399.

"% Ibid.

0 Connell, supra, (1997) 59 Cal. App.4th at p. 401.
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the fees. In making its decision the court noted that the concept underlying the state mandates
process that Government Code sections 17514 and 17556(d) embody is that “[t]o the extent a
local agency or school district ‘has the authority’ to charge for the mandated program or
increased level of service, that charge cannot be recovered as a state-mandated cost.”™! The
court further noted that, “this basic principle flows from common sense as well. As the
Controller succinctly puts it, ‘Claimants can choose not to require these fees, but not at the
state’s expense.”” %>

Here, Health and Safety Code section 5471 permits a sanitation district, “by ordinance approved
by a two-thirds vote of the members of the legislative body thereof, to prescribe, revise and
collect, fees tolls, rates, rentals, or territorial limits, in connection with its water, sanitation, storm
drainage, or sewerage system.”'”> This section provides “authority,” within the meaning of
section 17556(d), based on the plain language of both Health and Safety Code section 5471 and
Government Code section 17556.

Proposition 218, adopted by the voters in 1996, also known as the “Right to Vote on Taxes Act,”
declared its purpose to protect taxpayers “by limiting the methods by which local governments
exact revenue from taxpayers without their consent.” Proposition 218 added articles XIII C and
X1II D to the Constitution;'** article XIII D, section 6 lays out the procedures and requirements
for “new or existing increased fees and charges:”

(a) Procedures for New or Increased Fees and Charges. An agency shall follow
the procedures pursuant to this section in imposing or increasing any fee or charge
as defined pursuant to this article, including, but not limited to, the following:

(1) The parcels upon which a fee or charge is proposed for imposition shall be
identified. The amount of the fee or charge proposed to be imposed upon each
parcel shall be calculated. The agency shall provide written notice by mail of the
proposed fee or charge to the record owner of each identified parcel upon which
the fee or charge is proposed for imposition, the amount of the fee or charge
proposed to be imposed upon each, the basis upon which the amount of the
proposed fee or charge was calculated, the reason for the fee or charge, together
with the date, time, and location of a public hearing on the proposed fee or charge.

(2) The agency shall conduct a public hearing upon the proposed fee or charge not
less than 45 days after mailing the notice of the proposed fee or charge to the
record owners of each identified parcel upon which the fee or charge is proposed
for imposition. At the public hearing, the agency shall consider all protests
against the proposed fee or charge. If written protests against the proposed fee or
charge are presented by a majority of owners of the identified parcels, the agency
shall not impose the fee or charge.

Y Clovis Unified School Dist. v. Chiang (2010) 188 Cal. App.4th 794, at p. 812.
192 77
1bid.

13 Health and Safety Code section 5471(a) (Stats. 2007, ch. 27 (SB 444)).

14 Exhibit X, Text of Proposition 218.
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(b) Requirements for Existing, New or Increased Fees and Charges. A fee or
charge shall not be extended, imposed, or increased by any agency unless it meets
all of the following requirements:

(1) Revenues derived from the fee or charge shall not exceed the funds required to
provide the property related service.

(2) Revenues derived from the fee or charge shall not be used for any purpose
other than that for which the fee or charge was imposed.

(3) The amount of a fee or charge imposed upon any parcel or person as an
incident of property ownership shall not exceed the proportional cost of the
service attributable to the parcel.

(4) No fee or charge may be imposed for a service unless that service 1s actually
used by, or immediately available to, the owner of the property in question. Fees
or charges based on potential or future use of a service are not permitted. Standby
charges, whether characterized as charges or assessments, shall be classified as
assessments and shall not be imposed without compliance with Section 4.

(5) No fee or charge may be imposed for general governmental services
including, but not limited to, police, fire, ambulance or library services, where the
service 1s available to the public at large in substantially the same manner as it is
to property owners. Reliance by an agency on any parcel map, including, but not
limited to, an assessor's parcel map, may be considered a significant factor in
determining whether a fee or charge is imposed as an incident of property
ownership for purposes of this article. In any legal action contesting the validity
of a fee or charge, the burden shall be on the agency to demonstrate compliance
with this article.

(c) Voter Approval for New or Increased Fees and Charges. FExcept for fees or
charges for sewer, water, and refuse collection services, no property related fee or
charge shall be imposed or increased unless and until that fee or charge is
submitted and approved by a majority vote of the property owners of the property
subject to the fee or charge or, at the option of the agency, by a two-thirds vote of
the electorate residing in the affected area. The election shall be conducted not
less than 45 days after the public hearing. An agency may adopt procedures
similar to those for increases in assessments in the conduct of elections under this
subdivision. ..

Section 6 thus provides that an agency seeking to impose or increase fees must identify the
parcels and the amount proposed, and must provide written notice by mail to the record owners
of the identified parcels, including notice of a public hearing, at which the agency is required to
“consider all protests.” Written protests by a majority of owners of the affected parcels are
sufficient to defeat a fee increase. In addition, the section provides that new or increased fees are

required to “not exceed the funds required to provide the property related service;

2% <C

not be used

for any purpose other than that for which the fee or charge was imposed;” “not exceed the
proportional cost of the service attributable to the parcel;” and be “actually used by, or
immediately available to, the owner of the property in question.” The section provides
specifically that new fees or charges may not be imposed for general services such as police and
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fire protection. Finally, voter a%proval is required “[e]xcept for fees or charges for sewer, water,
and refuse collection services.”'”

The District asserts that the fee authority case law discussed above 1s no longer on point
“because the most significant cases predate the passage of [Proposition 218].” The District
contends that “[t]his potential conflict is significant where a local agency is unable to obtain the
requisite approval to implement a proposed fee increase.” The District asserts that it “attempted
to implement the Proposition 218 process, but the elected public officials could not support the
proposed rate increase in the face of fierce public opposition.” The District states that “[i]n
2010, the District’s board declined to adopt the proposed rate increases based on the expectation
that any substantive rate increase would be overturned by way of referendum due to fierce
opposition from the District’s ratepayers.”'*®

In addition, the District argues in comments on the draft staff analysis that it “has no legal
authority to obtain reimbursement from the parties responsible for the majority of the chloride
concentration, nor does it have the legal authority to obtain reimbursement from the beneficiaries
of the treatment.” The District also argues that Clovis Unified, supra, “is distinguishable from
this Test Claim,” in that the community college districts were “authorized under the Education
Code to collect a specified sum of money from each student for health fees,” while the District,
“in contrast, has no authority to raise sewer fees by a sum certain.” In addition, the District
argues that it is “subject to Prop. 218 protests and referenda on the rates necessary to support the
TMDL facilities,” while the community colleges in Clovis Unified were “not subject to Prop. 218
or referenda on the health fee because it was directly established by law.”"’

However, based on the plain language of article XIII D, section 6, above, voter approval is not
required for increases to water and sewer rates, and the absence of a statute providing for a
specific dollar-amount fee increase is not relevant to the authority of sewer districts to raise
fees.”® All remaining limitations of article XIII D, must be satisfied (e.g., parcels must be
identified, and amounts proposed must be calculated; fees shall not exceed the funds required to
provide service; revenues may not be used for any other purpose; amount of a fee must be
proportional to the cost of the service attributable to a parcel; a public hearing must be held and if
written protests against the proposed fee or charge are presented by a majority of owners of the
identified parcels, the agency shall not impose the fee or charge), but the parties’ comments only
identify “written protests” as a limitation at issue here, and state that “elected public officials
could not support the proposed rate increase.”

The Regional Board argues that “assuming that Proposition 218 does apply to Claimant’s
proposals for rate increases...the number of written protests necessary to preclude the Board of
Directors from passing rate increases under Proposition 218 was noticeably lacking.” Section
6(a)(2), states that “[1]f written protests against the proposed fee or charge are presented by a
majority of owners of the identified parcels, the agency shall not impose the fee or charge.” The

19 California Constitution, article XIII D, section 6 (adopted November 5, 1996).
196 Exhibit A, Test Claim, at p. 26.

7 Exhibit J, Claimant Comments on Draft Staff Analysis, at p. 6.
'8 California Constitution, article XIII D, section 6(c) (adopted November 5, 1996).
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Regional Board argues that there are nearly 69,000 parcels connected to the District’s sewerage
system, and therefore “at least 34,449 written protests” would be a majority of the owners
required to defeat a rate increase. At the May 26, 2009 and July 27, 2010 hearings the District
received “203 written protests and 7, 732 written protests, respectively.”'”

The District does not dispute the number of written protests needed, or the number received (the
Regional Board’s mathematical reasoning presumes that all 69,000 parcels represent a single
voting property owner, but the District fails to argue the point); rather the District argues that the
District’s Board “quite reasonably believed that this large rate increase would be rejected if
challenged by initiative.”?” Section 3 of Proposition 218 provides that the initiative power to
overturn a tax, fee, or assessment “shall not be prohibited or otherwise limited,” and the District
maintains that an initiative to overturn the fee increase would qualify for the ballot with
approximately 6,500 votes, based on the estimated number of voters in the last gubernatorial
election who would be affected by the increase.*! Therefore, the District concludes that the
7,732 written protests “exceeded the number of signatures needed to qualify an initiative that
would overturn the rate increase.” "

But written protests are not tantamount to an initiative petition, and an initiative petition is not a
successful referendum. The District acknowledges that its own board “declined to adopt the
proposed rate increases based on the expectation that any substantive rate increase would be
overturned by way of referendum.”*”® The Commission agrees with the Regional Board, in that
“[t]he Claimant cannot rely on mere speculation as to what could happen as a defense to the fee
increase exception” of section 17556(d).*"

The District argues that the Commission’s decision on Discharge of Stormwater Runoff (07-TC-
09) reflects the tension between Proposition 218 and the precedent of Connell,** discussed
above, because the Commission found in that earlier test claim decision that Proposition 218
limited the authority of the local government to raise the necessary fees. Connell did not address
Proposition 218, because the water districts did not allege that their authority to raise fees was
impacted by Proposition 218.2% The water districts in Connell instead urged an interpretation of
“authority” under section 17556(d) that would necessarily include economic feasibility as a test
of “sufficiency,” and the court rejected that interpretation. Moreover, the Commission’s decision
in Discharge of Stormwater Runoff concluded that Proposition 218 was a barrier to raising

199 Exhibit B, LA Regional Board Comments, at p. 20 [citing “Letter from Stephen R.
Maguin...to Council members” regarding responses to comments made during the public
hearing on proposed rate increases].

290 Bxhibit D, Rebuttal Comments, at p. 11.

21 Exhibit D, Rebuttal Comments, at p. 11, Fn. 8. See also article XIII C, section 3.

22 Exhibit D, Rebuttal Comments, at p. 11.

293 Exhibit A, Test Claim, at p. 26.

2% Exhibit B, LA Regional Board Comments, at p. 31.
203(1997) 59 Cal App.4th 382.

2% 1d, at p. 402.
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assessments or fees only because stormwater management charges were not “water” or “sewer”
services provided directly to users, and thus exempt from the voter approval requirement of
Proposition 218. The Commission concluded that without the exemption from voter approval
under section 6(c), “it is possible that the local agency’s voters or property owners may never
adopt the proposed fee or assessment, but the local agency would still be required to comply with
the state mandate.” 2’

Therefore the Commission’s earlier decision, though it would not in any event be precedential, is
distinguishable on the very same ground that renders Connell significantly poignant. The
District cannot rely on the unwillingness of voters to raise fees, because the fees in question fall,
based on the plain language of the Constitution, outside voter-approval requirement of article
XIII D, section 6(c). The District would have the Commission recognize “political realities” as a
test of the District’s “authority” under Health and Safety Code section 5471 to raise fees, but
here, as in Connell, “the plain language of the statute defeats the Districts’ position.” The
District asserts that “political realities...[made] it impossible” for the District to raise fees, but
ultimately “the District’s board declined to adopt the proposed rate increases...”*™ In the same
way that the court in Connell declined to find that an inability to market reclaimed water would
undermine the “sufficiency” of the districts’ authority to raise fees, the Commission here
declines to make a finding that political opposition undermines the authority of a sanitation
district to raise fees.

Furthermore, the ground upon which the District seeks to distinguish Clovis Unified, that the
District does not have statutory authority to raise rates by “a sum certain,” only serves to
demonstrate why the Health Fee Elimination mandate was held to constitute a reimbursable new
program offset by the authorized revenues, while this test claim Resolution does not impose
costs mandated by the state under section 17556(d). The Health Fee Elimination mandate
underlying Clovis Unified was approved for ongoing reimbursement in the test claim decision
only because the fee authority of the community colleges was limited to a certain dollar amount,
indexed to inflation, and that amount was held, as a matter of law, to be insufficient to cover the
entire mandated cost of the program.?” Had the community colleges held fee authority as broad
as 1s provided to the District under Health and Safety Code section 5471, the result of the
analysis under section 17556(d) in Clovis Unified would have been the same as discussed herein:
where fee authority is sufficient to cover the costs of the mandated activities, there can be no
reimbursable costs mandated by the state.

Based on the foregoing, the Commission finds that the District has not incurred increased costs
mandated by the state, pursuant to section 17556(d).

27 Discharge of Stormwater Runoff (07-TC-09) at p. 106 [citing Howard Jarvis Taxpayers
Association v. City of Salinas (2002) 98 Cal App.4th 1351, at pp. 1358-1359 (concluding that
city’s charges on developed parcels to fund stormwater management were property-related fees,
but not covered by the exemption for water and sewer fees, and thus required voter approval)].

298 Exhibit A, Test Claim, at p. 26 [emphasis added].

2% See Education Code section 76355 (Stats. 2005, ch. 320); Test Claim Decision, Health Fee
Elimination (CSM-4206).
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V. Conclusion

Based on the foregoing discussion and analysis, the Commission denies this test claim and
concludes that Resolution No. R4-2008-012, adopted December 11, 2008, by the Los Angeles
Regional Water Quality Control Board does not constitute a reimbursable state-mandated
program within the meaning of article XIII B, section 6 of the California Constitution and
Government Code section 17514.
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Glossary of Frequently Used Water Quality Related Terms and Acronyms:

Alternative Water Resources
Management program (AWRM)

California Antidegradation Policy

Clean Water Act (CWA)

Effluent

Environmental Impact Report (EIR)

Federal Antidegradation Policy

An alternative to meeting the prior TMDL and WLA
requirements of the former basin plan. The
requirements for the AWRM were included in a
MOU entered into by the stakeholders which was
then included in the revised Upper Santa Clara River
TMDL and SSOs by Resolution R4-2008-012.

A 1968 State Board policy that precludes water
quality degradation in the state unless specific
conditions are satisfied.

The primary federal law governing water pollution.
The CWA was enacted in 1972, to restore and
maintain the chemical, physical, and biological
integrity of the nation’s waters and includes a goal to
eliminate the discharge of pollutants into the
navigable waters by 1985.

Wastewater - treated or untreated - that flows out of a
treatment plant, sewer, or industrial outfall; generally
refers to wastes discharged into surface waters.

A detailed statement prepared in accordance with
California Environmental Quality Act (CEQA)
whenever it is established that a project may have a
potentially significant effect on the environment. The
EIR describes a proposed project, analyzes potentially
significant environmental effects of the proposed
project, identifies a reasonable range of alternatives,
and discusses possible ways to mitigate or avoid the
significant environmental effects. (Pub. Resources
Code §§ 21061, 21100 and 21151, Cal. Code Regs.,
tit. 14, § 15362.)

The CWA’s antidegradation policy is found in section
303(d) (and further detailed in federal regulations). Its
goals are to 1) ensure that no activity will lower water
quality to support existing uses, and 2) to maintain
and protect high quality waters.
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Porter-Cologne Water Quality Control
Act

Reclaimed Water
Regional Water Quality Control Boards

(RWQCBs or Regional Boards)

Site Specific Objective (SSO)

State Water Resources Control
Board(SWRCB or State Board)

Total Maximum Daily Load (TMDL)

Waste Load Allocation (WLA)

Water Quality Objectives (WQOs)

Water Reclamation Plant (WRP)

California’s Porter-Cologne Water Quality Control
Act was enacted in 1969 to allocate and to protect the
waters of California. Through it, the State Board and
regional boards were established. Many of its
provisions mirror those of the CWA which was
modeled, in part, on Porter-Cologne.

Treated eftfluent that is considered to be of appropriate
quality for an intended reuse application.

The nine RWQCBs develop and enforce water quality
objectives and implementation plans to protect the
State's waters, recognizing local differences in
climate, topography, geology and hydrology.

Water Quality Objectives (WQOs) adjusted to reflect
localized site specific conditions. Usually initiated by
a discharger to allow discharge of pollutants at greater
than background levels.

The state board charged with protecting the waters of
California. The SWRCB has joint authority of water
allocation and water quality protection. It also
oversees and supports the work of the regional boards
(RWQCBs).

A calculation of the maximum amount of a pollutant
that a waterbody can receive and still safely meet
water quality standards.

The portion of a receiving water's loading capacity
that is allocated to one of its existing or future point
sources of pollution (e.g., permitted waste treatment
facilities).

Define the level of water quality that shall be
maintained in a water body or portion thereof.

A plant which treats sewage and produces reclaimed
water.
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Exhibit A Commission on
4——-—-——————%
For CSM Use Only ndates
- - Fiting Date:
Santa Clarita Valley Sanitation District of Los Angeles Counfy's Test Claim Regarding
the Upper Santa Clara River Chloride Total Maxjmum Daily Load Requirements
Imposed by the Los Angeles Regional Water Quality Control Board in Resolution
R4-2008-0012

Santa Clarita Valley Sanitation District of Los Angeles County im‘ cam#: \Q-TC -09

Name of Local Agency or School District
Stephen R. Maguin

Clalmant Contact

Chief Engineer and General Manager Please identify all code sections, statmes, bill numbers,

Title regulations, and/or executive orders thal impose the alleged
1955 Workman Mill Road mandate (e.g,, Penal Code Section 2045, Statutes 2004,

J ] t
Street Address Chapter 54 [AB 290]). When aileging regulations or

. executive orders, please include the effective date of each one.
Whittier, California 90601

City, State, Zip

Los Angeles Regional Water Quality Control Board

(562) 699-7411 Resolution No. R4-2008-012, effective date of
Telephone Number December 11, 2008,

(562) 699-5422
Fax Number

smaguin@lacsd.org

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

Danic] V. Hyde, Esq.
Claiinant Representative Name

Attorney for the Santa Clarita Valley Sanitation District of Los Angeles
[Ttle County

Lewis Brisbois Bisgaard & Smith LLP
Organization

221 N. Figueroa Street, Suite 1200
Street Address

L.os Angeles, California 90012

City, State, Zip

X Copies of all statutes and executive orders cited are

attached,
(213) 580-5103
Telephone Number Sections 5, 6, and 7 are attached as follows:
(213) 250-7900 5. Written Narrative: pages 9 to 25 .

Fax Number

hyde@ibbslaw.com
E-Mail Address

6. Declarations: pages 541 to 555 .
7. Documentation: pages 29 to 660 .
Index of Exhibits:  pages 26 to 28

(Revised 1/2008)
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Sections 5, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should 8,
the test claim name, the claimant, the section number, and heading at the top of each page.

Under the heading “5. Written Narrative,” please identify
the specific sections of statutes or executive orders
alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars ($1,000), and include all of the following
elements for each statute or executive order alleged:

(A) A detailed description of the new activities
and costs that arise from the mandate.

(B) A detailed description of existing activities
and costs that are modified by the mandate.

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(i) Dedicated state funds
(i) Dedicated federal funds
(ii1) Other nonlocal agency funds
(iv) The local agency’s general purpose funds
{v) Fee authority to offset costs

(G) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

(H) Identification of a legislatively determined
mandate pursuant to Government Code
section 17573 that is on the same statute or
executive order.

Received

March 30, 2011
Commission on
Mandates

Under the heading “6. Declarations,” support the written
narrative with declarations that:

(A) declare actual or estimated increased costs
that will be incurred by the claimant to implement
the alleged mandate;

(B) identify all local, state, or federal funds, and fee
authority that may be used to offset the increased
costs that will be incurred by the claimant to
implement the alleged mandate, including direct
and indirect costs;

(C) describe new activities performed to implement
specified provisions of the new statute or
executive order alleged to impose a reimbursable
state-mandated program (specific references
shall be made to chapters, articles, sections, or
page numbers alleged to impose a reimbursable
state-mandated program);

(D) If applicable, describe the period of
reimbursement and payments received for full
reimbursement of costs for a legislatively
determined mandate pursuant to Section 17573,
and the authority to file a test claim pursuant to
paragraph (1) of subdivision (c) of Section17574.

(E) are signed under penalty of perjury, based on
the declarant’s personal knowledge, information
or belief, by persons who are authorized and
competent to do so.

Under the heading “7. Documention, * support the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a mandate;
and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate; and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive orders
that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement; and

(E) statutes, chapters of original legislatively
determined mandate and any amendments.
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Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. 1 hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Stephen Maguin Chief Engineer and General Manager
Print or Type :Narne of Authorized Local Agency Print or Type Title
or School District Official

c;‘&pkw\, /{ W%M March 28, 2011

Signature Yof Authorized Local Ag&%y or Date
School District Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant's address, telephone number, fax number, and e-mail address
below.
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1. TEST CLAIM TITLE.

Test Claim Submitted by the Santa Clarita Valley Sanitation District of Los Angeles County
Regarding the Upper Santa Clara River Chloride Total Maximum Daily Load Requirements
Imposed by the California Regional Water Quality Control Board of Los Angeles in Resolution
R4-2008-012.

2. CLAIMANT INFORMATION.

Name of Local Agency: Santa Clarita Valley Sanitation District of Los Angeles County
(the “Dastrict”) '

Claimant Contact: Stephen R. Maguin

Title: Chief Engineer and General Manager

Street Address: 1955 Workman Mill Road
City, State, Zip: Whittier, California 90601

Telephone number: (562) 699-7411
Fax number: (562) 699-5422
E-mail address: smaguin@lacsd.org

3. CLAIMANT REPRESENTATIVE INFORMATION.

Claimant Contact: Daniel V. Hyde

Title: Attorney for the District
Organization: Lewis Brisbois Bisgaard & Smith LLP
Street Address: 221 N. Figueroa Street, Suite 1200

City, State, Zip: Los Angeles, California 90012

Telephone number: (213) 580-5103

Fax number: (213) 250-7900
E-mail address: hyde@lbbslaw.com

4. TEST CLAIM STATUTES OR EXECUTIVE ORDERS CITED.

Please identify all code sections, statutes, bill numbers, regulations, and/or executive orders that
impose the alleged mandate. When alleging regulations or executive orders, please include the
effective date of each one.

The regulations creating the mandate relate to water quality objectives for chlorides and
were generated by the Los Angeles Regional Water Quality Control Board (“Regional Water
Board” or “Board”), specifically Resolution No. R4-2008-012. (Regional Water Board,
Resolution No. R4-2008-012: Amendment to the Water Quality Control Plan for the Los Angeles
Region to Adopt Site Specific Chloride Objectives and to Revise the Upper Santa Clara River
(“USCR”) Chloride Total Maximum Daily Load Requirements (“TMDL ") (Dec. 11, 2008)

(“Resolution No. R4-2008-012” or “Chloride TMDL Resolution”), attached as Exhibit (*Exh.”)

1). This regulation and other relevant regulations are fully described in Subsection 4(B.) of this

Test Claim. Subsection 4(A.) describes the context in which these discretionary regulations were
issued.

4827-7914-5737.1
Test Claim Submitted by the Santa Clarita Valley
Sanitation District of Los Angeles County

6 Page 1 of 660

CSD000127



Received

March 30, 2011
Commission on
State Mandates

A. The State Regulates Water Quality,

1. The Clean Water Act Prescribes Minimum Requirements and Permits
States to Adopt Additional or More Stringent Requirements.

The Federal Water Pollution Control Act (¢Clean Water Act” or “Act”), 33 U.S.C.
§§1251, et seq., prescribes a minimum level of regulation or “floor” for specified industrial and

municipal discharges to waters of the United States, based primarily on minimum technological

controls. (See, e.g., 33 U.S.C. §1311(b)(1)(A), 33 U.S.C. §1311(b)(1)(B), and 33 U.S.C. §1316.)
The Clean Water Act also generally requires compliance with more stringent limitations,

including those adopted to meet water quality standards, treatment standards, or schedules of
compliance established pursuant to state statutes or regulations. (33 U.S.C. §1311(b)(1)(C).)

The Act encourages states to play the primary role in regulating water quality. (See, e.g.,

33 U.S.C. §§1313, 1342(b).) If a state meets the minimum Clean Water Act program

requirements, the United States Environmental Protection Agency (“US EPA”) will formally

delegate authority to that state to accomplish the goals of the Act. (See 33 U.S.C. §1342(b); 40
C.F.R. §123.25.) In California, the State Water Resources Control Board (**State Water Board”)
and the nine regional water quality control boards, including the Los Angeles Regional Water
Board, are authorized to implement the requirements of the Act. (See Cal. Water Code §§13370
— 13389; see also Memorandum of Agreement Between the US EPA and the State Water
Sources Control Board (“MOA”) (Sept. 28, 1989), attached as Exh. 2.)

Although the Clean Water Act ensures that more-stringent state limitations may be used
to regulate matters within the purview of the Act, water quality standards, treatment standards,

limitations, or schedules of compliance enacted by the states are discretionary decisions adopted
under the states’ laws, regulations, or administrative policies. (See 40 C.F.R. §§130.0(a) and
(b).) These more-stringent state requirements, while not mandated by the Act, become a part of

regulation performed under the auspices of the Act so that dischargers cannot evade state

requirements when pursuing federal authorization to discharge. (See, e.g., 40 CF.R. §123.25.)

Section 1313 of the Act requires states to adopt water quality standards for the beneficial
uses of waters of the United States and the water quality criteria for specific uses of those waters
(e.g., 5 milligrams per liter (“mg/L”) of copper might be the water quality criteria to protect
specified aquatic beneficial uses). (See 33 U.S.C. §1313(c).) States must also establish a process
for continuing review and revision of the standards. (/d.; see also 40 C.F.R. §130.5.) Also,
Section 303(d) of the Act requires states to continually identify those waters of the United States
within their boundaries that do not meet water quality standards (the “303(d) List”’), rank them in
order of priority for enforcement, and prepare TMDLs for those waters that will ensure re-

attainment of the standard through action by regulated dischargers. (See 33 U.S.C. §1313(d); 40

C.F.R. §130.7.) TMDLs contain estimates of and assign permissible loads for point and non-

point source discharges, called “wasteload allocations” (“WLAs”), necessary to meet and

maintain the applicable water quality standard. (/d.) While the Clean Water Act mandates these

planning activities, it leaves to the states their evaluation and specific determination of regulatory

requirements based, in part, upon site-specific factors. (See, e.g., 40 C.F.R. §§131.4 and 131.6.)

4827-7914-5737.1
Test Claim Submitted by the Santa Clarita Valley
Sanitation District of Los Angeles County
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When states adopt water quality standards that will be used to implement the Act, adopt a

303(d) List, or subsequent TMDLs under the Act, they provide the US EPA with documentation

regarding these standards for the US EPA to review and approve or disapprove based upon
whether the standards satisfy the Act’s minimum requirements. (See 33 U.S.C. §§1313(c),

. 1313(d)(2); 40 C.E.R. §§131.21.) If the US EPA disapproves a state-generated standard because
it does not meet the Act’s requirements, any replacement standard promulgated by the US EPA
is subject to the same policies, procedures, analyses, and public participation requirements
established for the states. (40 C.F.R. §131.22(c).) Thus, a state’s program for water quality

regulation always remains tantamount to, if not superior, to the Act.

2. Water Ouality Reguilation under the Clean Water Act and California’s
Porter-C e Water Quali ontrol Act.

In California, the Porter-Cologne Water Quality Control Act (“Porter-Cologne Act”),
codified at California Water Code (“Water Code”) sections 13000, ef seq., establishes a
comprehensive statewide program for water quality control and the regulation of discharges to

waters of the state. Chapter 5.5 of the Water Code provides California’s statutory framework for
implementing the Clean Water Act and the National Pollutant Discharge Elimination System
(“NPDES”) permit program. Water Code section 13372 requires ‘“‘consistency” between the
Water Code’s prescribed water quality program and the Clean Water Act’s minimum mandates,
resulting in a coordinated system that satisfies the Act’s minimum requirements while including
more-stringent state requirements.

Like the Clean Water Act, the Porter-Cologne Act requires the adoption of water quality
standards along with a program to achieve and maintain those standards. (See Water Code

§§13240 — 13242.) These standards and the means by which they are to be implemented are set
forth in water quality control plans (“basin plans”) for each of the nine regions in California.

(Id) The Regional Water Board is authorized to implement both the Clean Water Act and the
Porter-Cologne Act in its region. The State Water Board is responsible for setting statewide

policy and reviewing actions taken by the nine regional boards. (See Water Code §§ 13140-

13197.5, 13220-13228.15, and 13320-13321.)

Section 1342 of the Porter-Cologne Act establishes the NPDES program. NPDES
permits are issued to regulate point sources that discharge pollutants into waters of the United
States. (33 U.S.C. §§1311(a), 1342, and 1362(12).) Discharge limitations derived from water
quality standards and WLAs derived from TMDLs are implemented in NPDES permits. In
California, NPDES permits are issued by the State Water Board and the Regional Water Board

as part of the Clean Water Act program. (See Water Code §13377.) States maintain flexibility
under the Clean Water Act as to the specific terms included in an NPDES permit, particularly in
determining the necessity for and the type of discharge restriction that may be necessary. If the

boards determine that a numerical discharge limitation is appropriate, they will determine the
proper level for restriction. (See, e.g., 40 C.F.R. §122.44.)

111

L1l

4827-7914-5737.1
Test Claim Submitted by the Santa Clarita Valley
Sanitation District of Los Angeles County
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State permits that authorize discharges to waters of the state are issued as “Waste

Discharge Requirements” (“WDRs”). (Water Code § 13263.) WDRs may be issued
concurrently with NPDES permits if a discharge is to waters of both California and the United
States. (Water Code §§13263 and 13377.) WDR requirements are derived from the regional
basin plans and any applicable state-wide water quality plans adopted by the State Water Board.
If an NPDES permit is also applicable, that permit will impose the federally-mandated minimum
requirements upon dischargers to satisfy the Clean Water Act and any applicable TMDL-based
requirements.

B. Los Angeles Regional Water Board’s TMDL Requirements and the
District’s Mandate Test Claim.

1. The District Operates Significant Wastewater Infrastructure.

The District provides sewerage services to the Santa Clarita Valley, which is located in
the northwest portion of Los Angeles County. The District’s service area includes the City of
Santa Clarita and a portion of unincorporated Los Angeles County and serves approximately
250,000 residents (with roughly 70,000 homes and commercial establishments). The District’s
sewer system consists of an interconnected network of more than thirty miles of trunk sewers,
one pumping plant, and two interconnected water reclamation plants, the Saugus and the
Valencia Water Reclamation Plants (“WRPs™).

The Saugus and Valencia WRPs are tertiary treatment plants that provide comminution,

grit removal, primary sedimentation, flow equalization, conventional activated sludge biological

treatment operating in nitrification denitrification (“NDN”) mode, secondary sedimentation, inert
media filtration, chlorination, and dechlorination. Both plants discharge effluent into the Santa
Clara River. The Saugus WRP has a design capacity of 6.5 million gallons per day (“mgd”), and

the Valencia WRP has a design capacity of 21.6 mgd. While the Saugus and Valencia WRPs
produce water that generally meets California's primary Drinking Water Standards for chemical
constituents, conventional tertiary treatment is not designed to remove chloride during the

treatment process.

2. The Regional Water Board’s Settmg of Chloride Objectives Was

Discretionary Regy la

In 1975, the Regional Water Board established water quality objectives for chloride, a

component of salinity, in most of the region’s bodies of water, including the Santa Clara River.

The 1975 Basin Plan adopted a water quality objective for chloride (based on flow-weighted
annual average values) of 90 and 80 mg/L for Reaches 7 and 8 of the Santa Clara River,

respectively. These objectives were intended to protect what the Board assumed were

background water quality conditions along with the beneficial uses identified in the 1975 Basin

Plan, including off-stream agricultural irrigation. (Exh. 1 at p. 2, Y5.) The water quality

objectives were modified to 100 mg/L as a flow-weighted annual average in the 1978 Basin

4827-7914-5737.1
Test Claim Submitted by the Santa Clarita Valley
Sanitation District of Los Angeles County
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Plan.’ (See Memorandum re: 1975 Chloride Objective and 1978 and 1994 Revisions to Chloride

Objectives for Reaches 5 and 6 (Oct. 7, 2007) at p. 3, attached as Exh. 3.) The upper reaches of
the Santa Clara River include newly named Reaches 5 and 6 (formerly Reaches 7 and 8), which
are located upstream of the Blue Cut gauging station, which is west of the Los Angeles —
Ventura County line between the cities of Fillmore and Santa Clarita.

At the same time the Regional Board adopted the water quality objective for Reaches 5
and 6, the Board also adopted chloride objectives for remaining reaches of the Santa Clara River

and other waters in the region. These objectives varied substantially, ranging from 50 to 150
mg/L. (See generally, 1975 Basin Plan, Water Quality Objectives for Inland Surface Waters,
Santa Clara River Basin.) The Board’s designation of these varied objectives reflects its

discretion over specific water quality objectives for the Santa Clara River.? Following the US
EPA’s approval of the objectives, the objectives became effective to implement the Clean Water
Act and the NPDES Permit program.

From 1979 through 1989, neither of the WRPs’ NPDES permits included discharge
limitations for chloride. Between 1990 and 2000, an intricate set of regulatory approvals
modified the chloride objective to account for drought, variances, and other factors.” (See, e.g.,

! A footnote in the Basin Plan identified that this objective was based on a flow weighted
annual average. When the Basin Plan was amended in 1994, the footnote was deleted from the
adopted version of the Basin Plan without an explanation of the modification. Since that time,

the Regional Water Board had interpreted the 100 mg/L chloride water quahty objective as an

“instantaneous maximum” (not to be exceeded).

* Since that time, chloride concentrations set to protect industrial processing beneficial

100 to 355 mg/L. (See Water Quality Control Plan, Los Angeles Region, Basin Plan for the

Coastal Watersheds of Los Angeles and Ventura Counties (“1994 Basin Plan”) at p. 3-12,
- attached as Exh. 4.) Objectives in the 1994 Basin Plan for chloride in groundwater used

specifically for agricultural irrigation range from 15 to 500 mg/L throughout the region, with the
objectives for the Eastern Santa Clara and Ventura Central Basins ranging from 30-200 mg/L.
(/d. at pp. 3-20 to 3-21.)

3 For instance, from 1990 — 1997, permit limits for wastewater treatment facilities
* throughout the Los Angeles region were set as water supply plus 85 mg/L, or 250 mg/L,
whichever was less, under the policy that was adopted in 1990, and extended in 1993 and 1995
(Regional Water Board Resolution No. 90-04: Effects of Drought-Induced Water Supply
Changes and Water Conservation Measures on Compliance with Waste Discharge Requirements
within the Los Angeles Region (Mar. 26, 1990) (“Drought Policy”), attached to this Test Claim as
Exh. 5)

In 1997, the Regional Water Board extended the Drought Policy for the Santa Clara
River, but set the interim limits at 190 mg/L to reflect the same intent. During the drought of the
early 1990s, chloride levels in the water supply reached a maximum of 105 mg/L, so this was
considered the maximum level likely to recur. The chloride loading contributed from sources
other than potable water supply has dropped from over 100 mg/L in the Santa Clarita Valley to

(footnote continued)
4827-7914-5737.1

Test Claim Submitted by the Santa Clarita Valley
Sanitation District of Los Angeles County
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Exh. 5 [the Drought Policy, renewed and revised in 1993 and 1995 to reflect changed conditions
due to water supply chloride levels]; see also, Regional Water Board Resolution 97-02:

Amendment to Water Quality Control Plan to Incorporate a Policy for Addressing Levels of
Chloride in Discharges of Wastewater (Jan. 27, 1997), attached as Exh. 6 to this Test Claim.) In
1998, Reaches 5 and 6 of the USCR appeared for the first time on the State’s 303(d) List of
impaired water bodies for chloride because the waters did not meet the Regional Water Board’s
100 mg/L water quality objective.

The chloride levels contained in the waters discharged from the two WRPs also reflect

the substantial amount of chlorides contained in the potable water received by the WRPs.

Chloride levels in the potable water supply are connected to the state’s cyclical drought
conditions. Except for the period from 1997-2003, when now-banned residential self-
regenerating water softeners contributed increasing levels of chloride to the sewerage system,

trends for chloride levels in reclaimed water have closely tracked the trend for chloride levels in

the potable water supply. Approximately 50-60% of the Santa Clarita Valley’s water supply
comes from the State Water Project. During droughts, the components of the water furnished
through the State Water Project reflect elevated chloride levels present in the San Francisco Bay
Delta.

In early 2000, the Regional Water Board proposed a Basin Plan amendment that would
change the objective for chlorides from 100 mg/L instantaneous maximum to 143 mg/L based on
a 12-month rolling average with 180 mg/L as a maximum not-to-exceed level. (See Regional

Water Board: Notice of Public Hearing for a proposed amendment to the California Regional

Water Quality Control Plan for the Los Angeles Region, for Water Quality Objective (Chloride)

Changes at Santa Paula and Santa Clarita Reaches of the Santa Clara River (“Notice”) at p. 1
(Jun. 26, 2000), attached as Exh. 7.) The Regional Water Board’s Staff Report stated that new

evidence demonstrated “that avocados were never grown in the Santa Clarita reaches [of the

Santa Clara River], and do not represent an ‘existing’ (as defined in the Basin Plan) beneficial
use in that reach.” (See RWQCB Staff Report Addendum: Basin Plan Amendment to Modify the

Chloride Objective for Reaches at Santa Clarita and at Santa Paula in the Santa Clara River

(Jun. 6, 2000) at p. 6, attached as Exh. 8 ; see also Regional Water Board Public Hearing
Transeript (“Hearing Transcript”) re: Basin Plan Amendment for the Santa Clara River (Dec. 7,
2000) at p. 35:19-21, attached as Exh. 9 [“in the Santa Clarita reaches [7 and 8] there are and
never have been avocado or strawberries grown.”’].) The Regional Water Board staff also
determined that the proposed changes were “protective of agricultural water supplies as used in
the Santa Clara River Watershed.” (See Exh. 7 — Notice at p. 2.)

111

L

approximately 50 mg/L due to the comprehensive chloride source reduction program that has

been implemented by the District over the past ten years, including unprecedented efforts in the
state of California (“State”) to ban the use of residential self-regenerating water softeners. (See,

e.g., Santa Clara River Chloride Reduction Ordinance of 2008 (“SCVSD Water Softener

Ordinance”) (Jun. 11, 2008), Exh. 10 to this Test Claim.)

4827-7914-5737.1
Test Claim Submitted by the Santa Clarita Valley
Sanitation District of Los Angeles County
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A legal opinion from the State Water Board’s Office of Chief Counsel found that:

The evidence in the record apparently indicates that water from the Santa Clarita
reach of the Santa Clara River is not currently used to irrigate salt-sensitive crops,
such as avocados or strawberries. Nor has it been used in the past for this purpose.
Also, chloride levels in the Santa Clarita reach have apparently not changed for the
past 25 years or so. They are approximately 143 mg/l. Based on this information, I
conclude that the proposed chloride objective of 143 mg/l is protective of the existing
agricultural beneficial use. Therefore, it is unnecessary to adopt a subcategory of the
agricultural use, such as “restricted agricultural use.”

(See Memorandum from Sheila Vassey, Senior Staff Counsel, State Water Board Office of Chief

Counsel, to Jon Bishop, Los Angeles Regional Water Board re: Agricultural Beneficial Use in
Santa Clara River (Oct. 12, 2000), attached as Exh. 11.)

Despite these determinations, the Regional Water Board’s staff abruptly reversed its
position at the December 7, 2000 hearing on the Basin Plan amendment. The statf now
recommended against revising the chloride water quality objectives based on “new data”
demonstrating that the chloride concentrations in the Santa Clara River at the LA-Ventura
County line downstream of Reaches 5 and 6, and the WRPs, exceeded 100 mg/L. Based on the
“new data,” the staff concluded that the river’s assimilative capacity for chloride downstream
had been exceeded and could cause a problem for downstream agricultural users, especially

those growing salt-sensitive crops like avocados. Based upon these representations, and lacking

any evidence in the record to support its decision, the Regional Water Board’s staff

recommended that the Board instruct it to prepare a TMDL to meet the previously-adopted 100
mg/L chloride objective. (Exh. 9 — Hearing Transcript at pp. 30-31 and 44-45.) -

On October 24, 2002, the Regional Water Board adopted Resolution No. 02-018,
amending the Los Angeles Region’s Basin Plan to include a TMDL for chloride in the Santa

Clara River based on the 303(d) listing that originally occurred in 1998. In that resolution, the

Board assigned final WLAs to the Valencia and Saugus WRPs of 100 mg/L to be included also

in their NPDES permits. (Regional Water Board Resolution No. R02-018: Amendment to the
Water Quality Control Plan (Basin Plan) for the Los Angeles Regional to Incorporate a TMDL
for Chloride in the USCR) (Oct. 24, 2002), attached as Exh. 12 to this Test Claim.) The TMDL
also included interim WLAs for the plants to provide the District time to implement chloride
source reduction, complete site-specific objective (“SSO”) studies, and make any necessary

modifications to the WRPs. At that time, the District determined that complying with this
TMDL would, among other things, require it to construct costly advanced treatment facilities and
would cost approximately $500 million. The District appealed the Board’s decision to the State
Water Board.

The State Water Board remanded consideration of the TMDL to the Regional Water

Board in 2003. (See State Water Board Resolution No. 2003-0014: Remanding an Amendment

to the Water Quality Control Plan for the Los Angeles Region to Incorporate TMDL for Chloride
in USCR (Feb. 19, 2003), attached as Exh. 13.) On remand, the Regional Water Board modified
the TMDL in July 2003 in Resolution R4-2003-008. (Regional Water Board Resolution No.

4827-7914-5737.1
Test Claim Submitted by the Santa Clarita Valley
Sanitation District of Los Angeles County
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R03-008: Amendment to the Water Quality Control Plan for the Los Angeles Region to

Incorporate TMDL for Chloride in USCR (Jul. 10, 2003), attached as Exh. 14.) In May 2004,
the Board further revised the interim WLAs and implementation plan in its Resolution No. 04-
004. (Exh. 1 atp. 2, 19.) That resolution: (1) extended the final compliance deadline to 2018;
and (2) directed studies be performed to characterize the sources, fate, transport, and specific
impacts of chloride in the Santa Clara River, including impacts to downstream reaches and
underlying groundwater basins. (/d.): This version of the TMDL was approved by the US EPA

and became effective in May 2005.

The Regional Water Board has twice shortened the compliance period after the 2004

TMDL was issued. In 2006, the Board shortened the overall compliance period by two years,
making the final waste load allocations for chloride operative in May 2016. (Regional Water
Board Resolution No. R4-2006-016: 4mendment to the Water Quality Control Plan for the Los
Angeles Region through revision to the Implementation Plan for the USCR Chloride TMDL,
Resolution 04-004 (Aug. 3, 2006), attached as Exh. 15.)

On December 11, 2008, the Regional Water Board adopted Resolution No. R4-2008-012
which further reduced the compliance period, making the final waste load allocations for
chloride operative in May 2015. The December 11, 2008 amendment to the Basin Plan also
modified the chloride requirements. This amendment included the enactment of relaxed site
specific objectives (“SSOs”) for chloride in the Santa Clara River conditioned upon the
completion of activities set forth in the revised TMDL that contained new final WLAs and a
detailed implementation plan. (See Exh. 1 - Resolution No. R4-2008-0012 [SSOs of 117 and
130 mg/L (for non-drought and drought conditions, respectively) in the Santa Clara River at the
Los Angeles and Ventura County line and WLAs of 150 mg/L for the WRPs].) These

modifications were identified as the “alternative water resources management approach” or

“AWRM.” (Exh. 1 atp. 4, 715)

If the AWRM program is not timely implemented, the water quality objectives for

chloride will revert back from the conditional SSOs to the current levels of 100 mg/L. (/d. atp.

5,921.) This resolution was approved by the State Water Board on October 20, 2009, and it was

also approved by the State’s Office of Administrative Law and the US EPA in April 2010. Final
approval from the US EPA made the revised TMDL fully effective under the Clean Water Act.
The NPDES permits for the two WRPs, last updated in June 2009, reflect these terms. (See
Regional Water Board Order No. R4-2009-0074 and Letter re: Adopted Waste Discharge
Reguirements and NPDES for SCVSD Valencia WRP (only relevant pages from NPDES Permit)
and Attachment K re: TMDL Related Tasks (Jun, 4, 2009), attached as Exh. 16 - §§I1.D and

Special Provision VI.C.7 at pp. 8 and 41; see also, Regional Water Board Order No. R4-2009-
0075 and Letter re: Adopted Waste Discharge Requirements and NPDES for SCVSD Saugus
WRP (only relevant pages from NPDES Permit) (Jun. 4, 2009), attached as Exh. 17 - §§11.D and
Special Provision VI.C.7 at pp. 8 and 40.)

The revised TMDL and the Saugus and Valencia WRP NPDES permits require final

compliance with the conditional SSOs and final WLAs for chloride by May 4, 2015. (Exh. 1,
Attachment “A” at p. 20.) To meet these requirements, the District must, among other things,

implement ultra-violet light disinfection at both WRPs, construct advanced treatment
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(desalination) facilities at the Valencia WRP (i.e., microfiltration-reverse osmosis and brine
disposal), and provide salt management facilities (i.e., extraction wells and water supply
conveyance pipelines), supplemental water (i.e., water transfers and related facilities), and
alternative water supplies for the protection of beneficial uses. (See generally, Exh. 1,
Attachment “A”.) In addition, the desalinated recycled water must also be: (1) discharged to
ensure compliance with water quality objectives for Reaches 4A, 4B, and 5; (2) used to protect
salt-sensitive agricultural beneficial uses; (3) used to remove excess chloride load above 117
mg/L from the East Piru Basin; and, (4) used to enhance water supplies in Ventura and Los
Angeles Counties. (See, e.g. Exh. 1 atp. 5, 922.)

The Regional Water Board’s modification and re-modification of the water quality
objectives for chlorides, as well as the Board’s adoption of specific requirements for meeting

these objectives, are discretionary technical decisions made by the Board itself and are not
specifically prescribed by the Clean Water Act.

The District now faces enormous costs to “solve” a problem that it has not created and
does not control, and has already substantially mitigated by implementing a comprehensive
chloride source reduction program within the sewer service area. (SCVSD Automatic Water
Softener Ordinance, attached as Exh. 19; SCVSD'’s Variance Application for Saugus and
Valencia WRPs (Oct. 21, 2003) at §3.7 at pp. 11-16 [detailing the District’s residential,
commercial, and industrial source control efforts], attached as Exh. 18; see also SCVSD
Chloride Source Identification/Reduction, Pollution Prevention, and Public Outreach

Plan/Chloride Source Control Measures (Nov. 2010) at §4, Exh. 20.)

The District’s present estimate of the cost to comply with the TMDL’s conditional SSOs
and WLAs is $250 million. (See Report: Santa Clarita Valley Sanitation District USCR Chloride

TMDL: SCR Reaches 5 & 6 Cost Estimate Summary for Conceptual Compliance Alternatives -

Task 9 (June 2008) at p. 17, attached as Exh. 22.) The cost of complying with even the revised

TMDL far exceeds the resources and revenues of the District. (See, infra, Written Narrative,
Section F(v) at p. 16 below.) This estimate does not include the costs expended for the District’s

existing activities to reduce chloride from entering the WRPs from commercial and residential
sources, including the enactment of ordinances to remove residential self-regenerating water
softeners through the SCVSD Water Softener Ordinance.

5. WRITTEN NARRATIVE.

Identify the specific sections of statutes or executive orders alleged to contain a mandate.
Include a statement that actual and/or estimated costs resulting from the alleged mandate

exceeds one thousand dollars (81,000), and include all of the following elements for each statute

or executive order alleged:

(4) A detailed description of the new activities and costs that arise from the mandate.

(B) A detailed description of existing activities and costs that are modified by the mandate.
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Test Claim Submitted by the Santa Clarita Valley

Sanitation District of Los Angeles County

14 Page 9 of 660

CSD000135



Received

March 30, 2011
Commission on
State Mandates

(C) The actual increased costs incurred by the claimant during the fiscal year for which the

claim was filed to implement the alleged mandate.

(D) The actual or estimated annual costs that will be incurred by the claimant to implement
the alleged mandate during the fiscal year immediately following the fiscal year for which the
claim was filed.

(E) A statewide cost estimate of increased costs that all local agencies or school districts will

incur to implement the alleged mandate during the fiscal year immediately following the fiscal

year for which the claim was filed.

(F) Identification of all of the following funding sources available for this program:
(i) Dedicated state funds
(ii) Dedicated federal funds
(iti) Other nonlocal agency funds
(iv) The local agency’s general purpose funds
(v} Fee authority to offset costs

" (G) Identification of prior mandate determinations made by the Board of Control or the
Commission on State Mandates that may be related to the alleged mandate.

(A) Detailed Description of the New Activities and Costs that Arise From the Mandate;

and,
(B)  Detailed Description of Existing Activities and Costs that are Modified by the
Mandate.

Regional Board Resolution No. R4-2008-012, the revised TMDL, requires: (1)
compliance with specific waste load allocations that will also be incorporated into the Saugus

and Valencia WRPs’ NPDES permits; and (2) specific “implementation tasks” necessary for

compliance. These tasks, along with the final waste load allocations are the subject of this test

claim. A detailed description of the implementation tasks and the costs of completing them and

complying with the final WLAs follows:

Implementation Task 4

The SCVSD will convene a technical advisory committee or committees (TAC(s)) in
cooperation with the Regional Board to review literature, develop a methodology for
assessment, and provide recommendations with detailed timelines and task
descriptions to support any needed changes to the time schedule for evaluation of
appropriate chloride threshold for Task 6. The Regional Board, at a public hearing
will re-evaluate the schedule for Task 6 and subsequent linked tasks based on input
from the TAC(s), along with Regional Board staff analysis and assessment consistent
with state and federal law, as to the types of studies needed and the time needed to
conduct the necessary scientific studies to determine the appropriate chloride
threshold for the protection of salt sensitive agricultural uses, and will take action to
amend the schedule if there is sufficient technical justification.

4827.7914-5737.1
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The District retained a consulting firm to assist in leading the collaborative process
required by the Regional Water Board. As part of this process, the District convened a
stakeholder work group. The District has spent approximately $800,000 on consulting services
to accomplish this task.

Implementation Task 5

Groundwater/Surface Water Interaction Model. The SCVSD will solicit proposals,
collect data, develop a model in cooperation with the Regional Board, obtain peer
review, and report results. The impact of source waters and reclaimed water plans
on achieving the water quality objective and protecting beneficial uses, including
impacts on underlying groundwater quality, will also be assessed and specific
recommendations for management developed for Regional Board consideration. The
purpose of the modeling and sampling effort is to detérmine the interaction between
surface water and groundwater as it may affect the loading of chloride from
groundwater and its linkage to surface water quality.

The District retained a technical consulting firm to develop the groundwater/surface
water interaction model, required by the TMDL, to examine the feasibility of various compliance
alternatives. To date, the District has spent approximately $3.1 million on consulting services to

accomplish this task.

Implementation Task 6

Evaluation of Appropriate Chloride Threshold for the Protection of Sensitive
Agricultural Supply Use and Endangered Species Protection: The SCVSD will
prepare and submit a report on endangered species protection thresholds. The
SCVSD will also prepare and submit a report presenting the results of the evaluation
of chloride thresholds for salt sensitive agricultural uses, which shall consider the
impact of drought and low rainfall conditions and the associated increase in
imported water concentrations on downstream crops utilizing the result of Task 5.

The District retained technical consulting firms to complete the agricultural chloride
threshold and the threatened and endangered species chloride threshold studies required by the
TMDL. The District has spent approximately $700,000 and $100,000, respectively, for these

studies.

Implementation Task 7

Develop SSO for Chloride for Sensitive Agriculture; The SCVSD will solicit
proposals and develop technical analyses upon which the Regional Board may base

a Basin Plan amendment,

Implementation Task 8

Develop Anti-Degradation Analysis for Revision of Chloride Objective by SSO: The
SCVSD will solicit proposals and develop draft anti-degradation analysis for
Regional Board consideration.
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The District retained a technical consulting firm to prepare the SSOs study and anti-
degradation analysis required by the TMDL. The Regional Board used information prepared

for these reports as the technical basis to revise the Basin Plan to incorporate the revised
TMDL under Resolution R4-2008-012. The District has spent approximately $300,000 for
consulting services to complete these tasks. '

Implementation Task 9

Develop a pre-planning report on conceptual compliance measures to meet different
hypothetical final conditional wasteload allocations, The SCVSD shall solicit
proposals and develop and submit a report to the Regional Board that identifies
potential chloride control measures and costs based on different hypothetical
scenarios for chloride SSOs and final conditional wasteload allocations.

The District retained the services of a technical consulting firm to develop a report on
potential compliance measures and costs. The District has spent approximately $500,000 on this
task.

Implementation Task 17a

Implementation of Compliance Measures, Complete Environmental Impact Report:
The SCVSD shall complete a Wastewater Facilities Plan and Programmatic
Environmental Impact Report for facilities to comply with final effluent permit limits
for chloride.

The District retained technical consulting firms to prepare a facilities plan and
environmental analysis to comply with the TMDL. The District has spent approximately $1.1
million on this task to date.

Summary of the Implementation Tasks Completed to Date:

TMDL Study/Task Cost

TMDL Collaborative Process Facilitation Services (Task 4) $0.8 million
Groundwater Surface Water Interaction Model (Task 5) $3 1 million
Agricultural Chloride Threshold Study (Task 6) $0.7 million
Threatened and Endangered Species Study (Task 6) 0.1 million
Site Specific Objectives and Anti-Degradation Study (Task 7 & 8) » $0.3 million
Chloride Compliance Cost Study (Task 9) $0.5 million
Facilities Plan & EIR (Task 17a) $1.1 million
Totai TMDL Study Costs to Date -  $6.6 million

*These costs do not include the cost of District staff time expended on these tasks.

111
Lt
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Implementation Task 20

Implementation Task 20 of the TMDL provides the schedule for compliance of WLAs
that will also be incorporated into the Saugus and Valencia WRP’s NPDES permits.

The interim WLAs for chloride shall remain in effect for no more than 10 years after
the effective date of the TMDL. Conditional SSO for chloride in the USCR shall be
achieved. Final conditional WLAs for chloride in Reaches 4B, 5, and 6 shall apply by
May 5, 2015. The Regional Board may consider extending the completion date of this
task as necessary to account for events beyond the control of the SCVSD.

As previously indicated, the District has implemented a comprehensive chloride source
reduction program within the sewer service area designed to reduce chloride levels in the WRP

discharges in order to comply with final WLAs for chloride. (See Exh. 19). Specifically, the

District implemented an innovative automatic water softener public outreach and rebate program,

in compliance with Senate Bill 475, to remove automatic water softeners, which contribute

significant amounts of chloride to the WRP discharges. The total cost of the program for
removal of automatic water softeners, not including the cost of the District’s staff time, is
approximately $4.8 million.

Although the removal of automatic water softeners has reduced chloride levels in the
District’s recycled water discharged to the river, that reduction is not sufficient to achieve
compliance with the revised TMDL without construction of additional facilities. In order to
meet the chloride TMDL requirements set forth in Regional Board Resolution No. R4-2008-012,

the District must also implement the AWRM program. The estimated costs of implementing that

program are set forth below:

AWRM Project Element Estimated Capital Cost *
Facilities Plan & Environmental Impact Report (EIR) $2.5 million
Advanced Treatment (Micro Filtration, MF & Reverse Osmosis, RO) $30.0 million
Brine Disposal (Deep Well Injection, DWI) $53.0 million
Ventura Salt Export Facilities

(a) MF/RO Conveyance Pipeline from Valencia WRP $46.5 million

(b) GW Extraction Wells in Ventura County $5.5 million

(¢) Blend Water Pipeline from Wells to River $52.3 million
Supplemental Water from local pumped groundwater $30.0 million
Supplemental Water conveyance $12.0 million
UV Disinfection Facilities at Saugus & Valencia WRP $16.5 million
Removal of Automatic Water Softeners $2.4 million
Total Estimated Capital Cost $250.7 million

* Costs based on 2007 dollars.

Note: The costs listed above are capital costs and do not include operation and maintenance
expenses required for continued operation of the facilities, which are estimated to be
approximately $4.5 million per year.
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If the District cannot comply with the AWRM program set forth in Resolution No. R4-

2008-012, the chloride requirements in Regional Board Resolution No. R4-2006-016 will
become effective. These include a final WLA of 100 mg/L assigned to the District’s WRPs
discharge. In the event that the objective is set at the 100 mg/L discharge limit, the District
would need to construct advanced treatment and brine disposal facilities, resulting in a combined
cost of approximately $500 million dollars, which includes operation and maintenance expenses
required for continued operation.

(C) Actual Increased Costs Incurred by the Claimant During the Fiscal Year; and,

(D) Actual Increased Costs Incurred by the Claimant During the Fiscal Year
Immediately Following the Fiscal Year for which the Claim was Filed.

Eligible costs under this claim include those for the entire fiscal year 2009-2010. Actual
increased costs incurred during fiscal year 2009-2010, and estimated increased costs incurred

during the fiscal year 2010-2011, are as follows:

Expense (TMDL/AWRM Task) FY 09-10 Cost FY 10-11 Estimate
Payroll & Benefits (TMDL General Compliance) $ 96,750 $ 396,000
Payroll & Benefits (Facilities Plan & EIR - Task 17) $ 613,530

Legal Services (TMDL General Compliance) $ 19,490 $ 220,000
Consultants (TMDL Task & $ 4,020

Consultants (TMDL Task 4 $ 1,190

Consultants (TMDL Task 17) $ 774,980

Consultants (TMDIL General Compliance) $ 65,000
Payroll & Benefits (Automatic Water Softerier Program) $ 17,300

Rebates (Automatic Water Softener Program) $ 739,400 $ 100,000
Consultants (Automatic Water Softener Program) $ 363,210 $ 100,000
Total Incurred Costs $ 2,629,870 $ 881,000

(E) Statewide Cost Estimate of Increased Costs that all Local Agencies will Incur to
Implement the Alleged Mandate During the Fiscal Year Immediately Following the
Fiscal Year for which the Claim was Filed.

The proposed project is local in scope and applies only to reaches 5 and 6 of the Santa

Clara River. Therefore, no information is available regarding the statewide impact of the

Regional Board’s mandate. The District is solely responsible for generating sufficient revenues
to fund the various projects required by the Regional Water Board.

Due to the increasing financial strain on local governments imposed by state mandates,
the League of Cities recently adopted a Resolution on Unfunded Mandates. The resolution

_demonstrates that the added financial burden on local agencies throughout the State of California

is of grave concern to other local entities as well. The resolution is specific to chloride TMDL

limits and is attached to this claim as Exhibit 22.
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(F)  Identification of All Possible Funding Sources to Implement the Regional Board’s
TMDL Ordinance.

The District has been unable to secure any alternate local, state, or federal funding
sources, or identify any other fee authority that may be used to offset the increased costs that will
be incurred to implement the compliance project. The District’s attempts to secure funding to
comply with the mandates are outlined below.

* (i) Dedicated State Funds.

During 2009 and 2010, no state funding has been available from which the District could

seck to fund the mandates. It is possible that a relatively small amount (up to several million

dollars) of grant funding may be sought in the future from the Department of Water Resources
through the Integrated Regional Water Management Planning Program. :

At the time the 2008 revised TMDL was drafted, the Regional Water Board presumed

that the District would be able to partially rely on federal and state funding. However, because
of subsequent budget constraints and the Legislature’s general policy against appropriating funds
for new projects, the Regional Water Board’s assumption was incorrect. (County Sanitation
District Internal Memorandum re: Chloride TMDL (proposed redlined amendment to Resolution
2008-0012) at p. 5, 924, emphasis added, attached as Exh. 23 [“The proposed amendment to the
Basin Plan will revise SSOs in Reach 4B of the Santa Clara River and ... . allow the opportunity

to secure federal and state funding for project implementation.”].)

(i1) Dedicated Federal Funds.

Over the course of several years, the District has pursued outside sources of federal

funding applicable to this mandate. For fiscal year 2011, the District submitted appropriations
requests to Congressmen McKeon and Gallegly and Senators Boxer and Feinstein to obtain

funding under the State and Tribal Assistance Grants (“STAG”) Program (through the US EPA)

for $1 million. Notwithstanding its efforts, the District was not awarded any appropriation for

fiscal year 2011. The District also submitted, but did not receive, funding for an appropriations
request in fiscal year 2010 for STAG funding. ’

In the previous Congress, the District prepared and submitted requests for authorization
of funding through the Water Resources Development Act (“WRDA”) to several members of the
House of Representatives and to California’s two Senators. However, these authorization

requests were not acted on by either the House or the Senate. WRDA reauthorization may be

considered again in the 112" Congress.

Although the District intends to submit additional requests for STAG and WRDA

funding authorization, the outlook for funding at the federal level is bleak, and any funds that
become available could at best provide only a small amount towards the project’s total cost. The
present policy of Congress and the current administration appears to be to afford preference to
funding the current backlog of authorized, but not yet funded projects, as opposed to
appropriating funds for new projects. Additionally, it is unclear whether the 112th Congress will

authorize any new projects under programs like WRDA, or appropriate any funds for new
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projects under STAG or other accounts that were previously available. These developments may

preclude or substantially delay the District’s obtaining federal funding for this project.

(iii) Other nonlocal agency funds: Not applicable.

(iv) The local agency’s general purpose funds: Not applicable.

(v) Fee authority to offset costs:

Some of the compliance project costs may be paid from service charges. Based on the
SCVSD’s projections, the service charge rate projections indicate that rates must increase over

the next thirteen years to generate even the minimum amount of $250 million needed to fund the

TMDL project.

The District's elected officials could not support the proposed rate increases in the face of
fierce public opposition. The potential consequences of future rate increase implementation

include a referendum to overturn them. Therefore, this source of funding remains uncertain. A
more through analysis of this “fee increase exemption,” codified at Government Code section
17556, subdivision (d), is discussed in Section 8 below.

(G) Identification of prior mandate determinations made by the Board of Control or the
Commission on State Mandates that may be related to the alleged mandate.

None.

6. DECLARATIONS.

Please see the Declaration of Stephen R. Maguin, filed concurrently herewith, and
attached as Exhibit 26.

7. DOCUMENTATION.

Support the written narrative with copies of all of the following:

(A) the test claim statute that includes the bill number alleged to impose or impact a
mandate; and/or

(B) the executive order, identified by its effective date, alleged to impose or impact a mandate;
and

(C) relevant portions of state constitutional provisions, federal statutes, and executive
orders that may impact the alleged mandate; and

(D) administrative decisions and court decisions cited in the narrative. Published court decisions

arising from a state mandate determination by the Board of Control or the Commission are

exempt from this requirement.
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Copies of the relevant resolutions, background material regarding the history of the
Chloride TMDL Resolution, and relevant legal authority are attached hereto as Exhibits 1 to 34,
and are identified by a separate index to the exhibits provided.

8. LEGAL ANALYSIS.

The District’s ratepayers have objected to the significant rate increases that are needed to
fund the construction and operation of the facilities required for the TMDL compliance project.

The ratepayers have inquired whether the Regional Board’s chloride objectives constitute an

“unfunded state mandate” reimbursable under California Constitution Article XIIIB, section 6.

A The Costs Mandated by the State are Recoverable by the District.

California Constitution, Article XIII B, section 6, requires the state to reimburse a local

agency’s costs to implement a “new program or higher level of service” mandated by the

Legislature or any state agency, unless the legislative mandates are “requested by the local
y

agency affected” or consist of “[1]egislative mandates enacted prior to January 1, 1975, or
executive orders or regulations initially implementing legislation enacted prior to January 1,
1975.” (Cal. Const., Art. XIIIB, §6, subd. (a)(1) — (3), attached as Exh. 27.) The California
Legislature (‘“Legislature”) created the Commission on State Mandates (“Commission”’) to
implement Article XIII B, section 6, by hearing and deciding claims by local agencies that may
be entitled to reimbursement. (Cal. Gov. Code §17551.)

Government Code section 17556 provides specific criteria for the Commission to use to

determine which costs are state mandated. Claims that are not “costs mandated by the state,” and
therefore exempt, include:

c) Claims for federally-mandated costs, except for state mandated costs in excess ot
the federally-mandated costs;

d) Claims where the local agency has the authority to levy service charges, fees. or
assessments sufficient to pay for the mandated program or increased level of
service;

(Id., emphasis added, attached as Exh. 28.)

Neither of these constitutional exceptions applies to this mandate. Article XIIIB, section
6, requires reimbursement of costs to implement a “new program or higher level of service”

mandated by the Legislature or any state agency. The Regional Water Board, a state agency,

created this mandate through its exercise of discretionary authority by adopting the water quality
standards for chloride and electing to impose the WLAs and specified implementation plan
requirements. These requirements are not mandated by federal law, and have fluctuated over the
years as a result of decisions by the State Water Board and Regional Water Board.

The District has been unable to levy or successfully implement a rate increase due to
strong ratepayer opposition. Therefore, the District ought to recover reimbursement for the costs
expended to comply with the State Board’s resolution. These costs include those associated with
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the construction and implementation of the advanced wastewater treatment, along with costs for

any other projects that facilitate or assist the District in its continuing efforts to comply with the

Regional Water Board’s requirements.

B. None of the Exceptions to the State Mandate Requirements Apply.

Government Code section 17556 does not bar the District from recovering

reimbursement for mandated costs resulting from the chloride TMDL. The only two potentially

applicable exceptions are set forth in subdivisions (¢) and (d).

L The TMDL is Not a Federal Mandate.

Article XIII B, section 6, applies to the State and Regional Water Boards. These boards
cannot circumvent their constitutional funding obligations by arguing that they are merely

implementing a federal mandate.

In County of Los Angeles v. Commission on State Mandates (2007) 150 Cal.App.4th 898,
906 (“County of Los Angeles”) the Court of Appeal held California Government Code section
17516 to be unconstitutional to the extent that it exempted orders of the State Water Board or
regional water quality boards from the constitutional state mandate subvention requirement. (A
copy of this case is attached as Exh. 29.) Initially, Section 17516 had exempted from the
definition of an “executive order,” covered by the subvention requirement, “any order, plan,

requirement, rule, or regulation issued by the State Water Resources Control Board or by any

regional water quality control board ... ” (Id., subd. (c).) Since the State and the regional water

boards are state agencies, the court held that exempting the orders of these boards from coverage
under Article XIII B, section 6, contravened the plain, unequivocal, and all-inclusive reference to
“any state agency” in that section. (County of Los Angeles, supra, 150 Cal.App.4th 898 at p.
904.)

The Court of Appeal further opined that:

Section 6 was included in Article XIII B in recognition that Article XIII A of
the Constitution severely restricted the taxing powers of local governments. The

‘provision was intended to preclude the state from shifting financial
responsibility for carrying out governmental functions onto local entities that
were ill equipped to handle the task. Specifically, it was designed to protect the
tax revenues of local governments from state mandates that would require

expenditure of such revenues . . . (Lucia Mar Unified School Dist. v. Honig
(1988) 44 Cal.3d 830, 836, fn. 6, 244 Cal Rptr. 677, 750 P.2d 318.)

(Id. at p. 906, some citations omitted, emphasis added.)

The Regional Water Board contended in litigating County of Los Angeles that the
exemption of its decisions from coverage under the state mandates law was constitutional “‘to

the extent Division 7, Chapter 5.5’ simply implements federal mandates under the Clean Water
Act...” (Id. at p. 914, citations omitted, emphasis added.) However, the Court of Appeal stated
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that it was not “‘convinced that the obligations imposed by a permit issued by a Regional Water
Board necessarily constitute federal mandates under all circumstances.” (/d.) Expanding on the

overlapping federal and state authority included in the regulatory scheme contemplated under the
Act, the Court noted that;

There is no precise formula or rule for determining whether the “costs’ are the
product of a federal mandate. Our Supreme Court explained: “Given the
variety of cooperative federal-state-local programs, we here attempt no final
test for “mandatory” versus “optional” compliance with federal law. A
determination in each case must depend on such factors as the nature and
purpose of the federal program; whether its design suggests an intent to coerce;
when state and/or local participation began; the penalties. if any, assessed for
withdrawal or refusal to participate or comply: and any other legal and
practical consequences of nonparticipation. noncompliance. or withdrawal.

(ld. at p. 907, fn. 2, emphasis added.)

Further, in Hayes v. Commission on State Mandates (1992) 11 Cal. App. 4th 1564, 1594,
the Court of Appeal held that “[wlhen federal law imposes a mandate on the state, however, and
the state ‘freely [chooses] to impose the costs upon the local agency as a means of implementing
a federal program, then the costs are the result of a reimbursable state mandate regardless
whether the costs were imposed upon the state by the federal government.””” (A copy of the
Hayes case is attached as Exh. 30.)

The Commission recently reaffirmed the State’s role in water quality regulation:

[t]he task of accomplishing [the goal of] . . . “attain[ing] the highest water quality
which is reasonable, . . . ““ belongs to the State Water Resources Control Board
(State Board) and the nine Regional Water Quality Control Boards; together the
State Board and the regional boards comprise “the principal state agencies with
primary responsibility for the coordination and control of water quality.”

Whereas the State Board establishes statewide policy for water quality control, the
regional boards “formulate and adopt water quality control plans for all areas
within [a] region”

(Commission Stmt. of Dec. re: Discharge of Stormwater Runoff, 07-TC-09 at p. 4,
citations omitted.)

Given the discretion granted to and exercised by the Regional Water Board to adopt
specific water quality standards, and its adoption of standards for chloride in the Santa Clara River
and WL Ag, it cannot seriously be argued that the decisions made by the Board were no more than

compliance with federal mandates. The State must therefore reimburse the District for the Board’s
unfunded mandates.

11/

111
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2. I'he Regional Water Board’s Discretionary Decisions in Adopting the

Water Quality Standard for Chloride and Setting WL As for the District’s
WRPs are Unfunded State Mandates.

Although the Regional Water Board’s actions to date satisfy the minimum procedural and
substantive requirements of the Clean Water Act, the Board’s adoption of the chloride water
quality objective of 100 mg/L, its modification of the objective via SSOs, and its assignment of

specific interim and final WLAs, were discretionary decisions undertaken pursuant to authority

conferred to it by the Porter-Cologne Act?

a. The Regional Board Enacted Regulations Not Mandated by the
Clean Water Act to Protect Downstream Agricultural Uses.

The Clean Water Act requires states to “take into consideration” the following uses of
waters when adopting water quality standards: “use and value for public water supplies,

propagation of fish and wildlife, recreational purposes, and agricultural, industrial, and other

purposes, and also taking into consideration their use and value for navigation.” (33 U.S.C.
§1313(c)(2)(A) (emphasis added); see also 40 C.F.R. §130.3%; 40 C.F.R. §131.10(a).) The
Regional Water Board cannot assert that acts to regulate water quality to protect downstream
salt-sensitive crops are mandated by the Clean Water Act. Instead, the decision to protect
agricultural uses and the means adopted by the Board are state mandates. The Regional Water
Board’s decision as to the uses it will protect, and the level of protection provided, are

discretionary state actions taken pursuant to the Porter-Cologne Act.

Further, the reference in federal regulations to the scope of protection that includes “uses

actually attained in the water” does not appear to include off-stream agricultural use as an

* The Regional Board’s statements in the TMDL itself give some guidance on the issue:

While the Regional Board has no discretion to not establish a TMDL (the
TMDL is required by federal law), the Board does exercise discretion in

assigning waste load allocations and load allocations. determining the program
implementation, and setting various milestones in achieving the water quality

standards:

(October 8, 2009 Memorandum re Chloride TMDL at p. 7, emphasis added, Exh. 22.)

3 Initially set forth in the Clean Water Act are several national goals and objectives,
including a “national goal that the discharge of pollutants into the navigable waters be eliminated
by 1985” and a “national goal that wherever attainable, an interim goal of water quality which

provides for the protection and propagation of fish, shellfish, and wildlife, and provides for

recreation in and on the water be achieved by July 1, 1983.” (See 33 U.S.C. §1251(a)(1)-(2).)
Congressional declarations of policy are not binding legal mandates, evident by the fact that

discharge of pollutants into the navigable waters continue to be authorized today. Nonetheless,

the latter goal cited above is often referred to as the Clean Water Act’s overarching mandate to

protect “fishable/swimmable” beneficial uses of the nation’s waters.
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“existing use” that the State may elect to protect. (See 40 C.F,R §131.3(e).) The US EPA

recommends water quality criteria for chloride to protect municipal and domestic supply (potable
water) and aquatic species, but not for off-stream agricultural uses. The recommended numeric
goal for potable water is 250 mg/L°, and the goal to protect aquatic life is a chronic value of 230
mg/L and an acute value of 860 mg/L’.

The Clean Water Act does not mandate specific protection of agricultural beneficial uses.

Rather, these uses should be considered by the State when it makes its own discretionary, site-

specific determinations regarding the beneficial uses it will protect through the regulatory

process and water quality objectives. Here, the Regional Water Board initially adopted water

quality standards for chlorides of 100 mg/L for Reaches 5 and 6 of the Santa Clara River for the
purpose of protecting off-stream agricultural uses, and it also chose to protect the most salt-

sensitive crops grown in the downstream region. After that, the Regional Water Board decided
to further modify water quality standards, resulting in the currently-imposed AWRM program.
These layers of regulation were not mandated by federal law but instead reflect ever-changing

State regulatory policy decisions. These decisions are only approved for purposes of the NPDES
permit program because they meet minimum federal standards. While the Clean Water Act
requires TMDLs to be prepared, the Regional Water Board exercised its discretion when
assigning WLAs to the Saugus and Valenc:la WRPS to achieve more—strmgent water quality

mandates

b. Regional Water Quality Control Boards throughout the State
Protect Similar Agricultural Uses with Higher Chloride
Reguirements.

This Regional Water Board, and other regional water quality control boards, have used

their discretionary decision-making power to establish water quality objectives permitting
chloride concentrations higher than 100 mg/L designed to protect agricultural beneficial uses. In

Reach 2 of the Santa Clara River, where salt-sensitive crops like strawberries are grown, the

Regional Water Board has set the water quality objective for chlorides at 150 mg/L. The
Regional Water Board has set the same water quality objective level for neighboring Calleguas
Creek Watershed, where avocado crops are also commercially cultivated. (See Regional Water
Board Resolution R4-2007-016, Amendment to Water Quality Control Plan to incorporate a

% EPA secondary Maximum Contaminant Level (“MCL”), 40 C.F.R. §143.3; California
Code of Regulations, Title 22, §64449, Table 64449-B (the recommended level is 250 mg/L,

with an upper level of 500 mg/L and a short-term level of 600 mg/L). It should be noted that
these levels all apply to finished drinking water at the tap, not to ambient surface water quality.

" EPA, Ambient Water Quality Criteria for Chloride — 1988, EPA 440/5-88-001 (Feb.

1988). This EPA Chloride criteria guidance document includes a recommended chronic value is
based on a 4-day average continuous concentration and the recommended acute value based on a
one-hour average concentration. These values are not to be exceeded more than once every three

years.
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TMDL for Boron, Chloride, Sulfate, and TDS (Salts) in Calleguas Creek Watershed and

Attachment “A " (Oct. 4, 2007), attached to this Test Claim as Exh. 24.)

In other regions, regional boards have established water quality objectives for chloride as
high as 180 mg/L. These boards have found values higher than 100 mg/L to be protective of all
types of agricultural crops, including salt-sensitive crops. For example, the Central Coast and
San Francisco Bay Regional Water Boards cite 142 mg/L or less as the appropriate threshold for
chloride, and the Santa Ana Regional Water Board states that “a safe value for irrigation is

considered to be less than 175 mg/L of chloride,” with water quality objectives for specific water

bodies ranging from 55 mg/L to 180 mg/L. (See Central Coast, San Francisco, and Santa Ana

Regions’ Basin Plans, chapters re: Water Quality Objectives, attached as Exh. 25.)

Although the District provided the Regional Water Board with technical information as
well as documents demonstrating the economic hardship that would accompany its chloride -

requirements, the Board elected to impose the water quality standards and WLAs described

above. The costs to comply with the Regional Water Board’s edicts fall squarely within the

parameters of the State’s unfunded mandate law.

3 The District Cannot Levy Service Charges. Fees, or Assessments
Sufficient to Pay for the Mandated Project Costs.

The second exception from recovery for unfunded mandates, which is found in
Government Code section 17556(d) (the ‘‘fee increase exception”), relates to instances where the

local agency has “the authority to levy service charges, fees, or assessments sufficient to pay for
the mandated program or increased level of service.” The fee increase exception, to the extent it
even applies in view of the policy behind constitutional provisions limiting the means for

revenue generation, does not bar the District’s claim because the District’s board has not been

“authorized” to levy increased fees under the process created in Article XIIID of the California
Constitution. As discussed in further detail below, the Commission squarely addressed this issue
and found that a local agency does not fall under the fee increase exception if it is unable to

obtain the requisite approval under the Proposition 218 process. (Commission’s Stmt. of

Decision re; Discharge of Stormwater Runoff, 07-TC-09 (Mar. 26, 2010) at p. 106.)

This process requires local agencies to provide notice to the affected property owners for
any proposed, new, or increased assessment. (See generally, Cal. Const., Art. XIIID, §6, subd.
(c), attached as Exh. 31 [-“[t]he agency shall provide written notice by mail of the proposed fee
or charge to the record owner of each identified parcel upon which the fee or charge is proposed
for imposition, the amount of the fee or charge proposed to be imposed upon each, the basis

upon which the amount of the proposed fee or charge was calculated, . . .’].) -Upon providing

notice to the affected property owners, the District received strong opposition amongst its
constituents. As a result, the District has been unable to successfully implement a rate increase

due to public resistance.

111

/1]
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Approved by California voters in 1996 and enacted in 1997, Proposition 218 amended the
California Constitution by adding Articles XIIIC and XIIID and significantly changed the

process of local government finance by curtailing the deference traditionally accorded legislative
enactments on fees, assessments, and charges. (Cal. Const., Art. XIIID; see also Silicon Valley
Taxpayers Ass'n, Inc. v. Santa Clara County Open Space Authority (2008) 187 44 Cal.4th 431,
446, emphasis added, attached hereto as Exh. 32.) The Court of Appeal recognized that
Proposition 218 created a significant break with prior law, stating that . . . the voters sought to

curtail local agency discretion in raising funds, Proposition 218's preamble includes an express

statement of purpose: ‘The people of the State of California hereby find and declare that
Proposition 13 was intended to provide effective tax relief and to require voter approval of tax

increases. However, local governments have subjected taxpayers to excessive tax, assessment,

fee and charge increases that not only frustrate the purposes of voter approval for tax increases,
but also threaten the economic security of all Californians and the California economy itself.””
(Id)

The underlying purpose of California Constitution Articles XIIIB, section 6 (specifically,
the provision relating to state mandates) and XIIID, section 6 (from Proposition 218) is
fundamentally the same: to provide a system of checks and balances to prevent state and local
governments from shifting financial responsibility, either onto local agencies of the state or onto
the taxpayers of a local district, for carrying out certain governmental functions. (County of Los
Angeles, supra, 150 Cal.App.4th at p. 906.)

Case law interpreting the applicability of the fee increase exception does not address the

potential conflict between that exception and Proposition 218 because the most significant cases

predate the passage of that proposition. Consequently, there is no case law that addresses this
issue. This potential conflict is significant where a local agency is unable to obtain -the requisite

approval to implement a proposed fee increase, but is (under one narrow interpretation of the fee

increase exception) required to expend exorbitant costs to comply with a state-imposed mandate.

The two cases discussed below only tangentially touch upon the fee increase exception and are
not factually analogous.

Although County of Fresno v. State of California (1991) 53 Cal.3d 482 (“County of
Fresno”) found Government Code section 17556, subdivision (d) to be “facially” constitutional,
the opinion predated the enactment of Proposition 218 by several years. (Fresno case attached as
Exh. 33.) That opinion provides no guidance regarding the interpretation of the fee increase
exception where the local agency is not authorized to levy fees and unable to secure funding
through increased revenue. In practical terms, the operation of Proposition 218 and the political
realities attendant to its passage limit the ability of local government to raise fees in a way that

makes it impossible for a local agency to raise sufficient funding for state mandate projects if the
affected property owners object.

This is precisely the situation that has occurred here. The District attempted to
implement the Proposition 218 process, but the elected public officials could not to support the
proposed rate increase in the face of fierce public opposition. In 2010, the District’s board
declined to adopt the proposed rate increases based on the expectation that any substantive rate

increase would be overturned by way of referendum due to fierce opposition from the District’s

4827-7914-5737.1
Test Claim Submitted by the Santa Clarita Valley

Sanitation District of Los Angeles County

28 Page 23 of 660

CSD000149



Received

March 30, 2011
Commission on
State Mandates

ratepayers. Since that time, the likelihood that the proposed rate increases would pass muster, in
light of strong disapproval of the proposed length and level of rate increases, has been reduced
even further.

In the factually-distinct case of Connell v. Superior Court of Sacramento County (1997)
59 Cal.App.4th 382 (“Connell”), the Court of Appeal summarily held, without conducting a full
analysis of the Proposition 218 issue, that the water districts who were the real parties in interest
were not entitled to reimbursement for capital expenditures used to implement a wastewater
reclamation system because the districts were authorized to levy fees to cover the costs
attributable to the regulatory amendment. (/d. at pp. 387, 399, attached as Exh. 34.) However,
the Connell court ignored the then-recent passage of Proposition 218. (/d. at p. 403.)

Though the court expressly acknowledged that “the authority of local agencies to recover
costs for many services will be impacted by the requirement to secure the approval by majority
vote of the property owners voting, to levy or to increase property related fees,” the court
declined to address whether this limitation, or the Proposition 218 notice requirements and any
resulting input from property owners, has any bearing on the fee increase exception. This may
have been appropriate because that dispute long predated the passage of Proposition 218, but it
makes the holding inapplicable here. Therefore, the Connell court did not address whether the
fee increase exception bars local governments from seeking reimbursement under Article XIIIB,
section 6 when the agency is unable to offset costs through rate increases.

Because of the absence of applicable case law on this issue, a test claimant placed this
question of “first impression” before the Commission. On March 26, 2010, the Commission
issued a Statement of Final Decision finding that a local agency does not have sufficient fee
authority under the fee increase exception if the fee is contingent on the outcome of the
Proposition 218 process. (Commission Stmt. Of Dec. re: Discharge of Stormwater Runoff, 07-
TC-09 at p. 106.) The Commission provided the following rationale in reaching its decision:

Under Proposition 218, the local agency has no authority to impose the fee
without the consent of the voters or property owners. Additionally, it is possible
that the local agency’s voters or property owners may never adopt the proposed
fee or assessment, but the local agency would still be required to comply with the
state mandate. Denying reimbursement under these circumstances would violate
the purpose of article XIII B. section 6, which is to “to preclude the state from
shifting financial responsibility for carrying out governmental functions to local

agencies, which are ‘ill equipped’ to assume increased financial responsibilities
because of the taxing and spending limitations that articles XIII A and XIII B
impose.”

(Id. at p. 106, citations omitted, emphasis added.)

As acknowledged by the Commission, the enactment of Proposition 218 created a
paradigm shift in local government financing that severely limited an agency’s ability to operate
and generate revenues given the various hurdles attributable to heightened public involvement.

In conjunction with the “government spending limitation” contained in Article XIIIB, section 6,
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the Legislature recognized that local governments should not bear the burden of mandates

imposed by the state or state agencies. In light of the increasing lack of funding options, and the

certain opposition of the District’s ratepayers, the District ought not be forced to expend
significant sums of monies that it does not have and cannot raise to implement a project that is,
even in its smallest details, mandated by the State.
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1994) at pp. 3-12, 3-20, 3-21
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(Mar. 26, 1990)
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Los Angeles Regional Water Quality Control Board Staff Report Addendum, Basin Plan
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‘Paula in the Santa Clara River (Jun. 26, 2000), p. 6
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River (Dec. 7, 2000) at pp. 30-31, 35, 44-45

10) Santa Clara River Chloride Reduction Ordinance of 2008 (Jun. 11, 2008)

11) Memo from Sheila Vassey, Senior Staff Counsel, State Water Board Office of Chief

Counsel, to Jon Bishop, Regional Water Board re: Agricultural Beneficial Use in Santa

Clara River (Oct. 12, 2000)

12) Los Angeles Regional Water Quality Control Board Resolution No. 02-018 (Oct. 24,

2002)

13) State Water Quality Control Board Resolution No. 2003-0014 (Feb. 19, 2003)

14) Los Angeles Regional Water Quality Control Board Resolution E03-008 (Jul. 10, 2003)
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Adopted Waste Discharge Requirements and NPDES for SCVSD Valencia WRP (only
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2003)
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Clarita (Sept. 17,2010)

23) Los Angeles County Sanitation District’s Memorandum re: Chloride TMDL (Oct. 8,
2009) at p. 7 of redlined proposed “amendment” to Resolution 2008-012
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State of California
California Regmna] Water. Quality Control Board, Los Angeles Region

RESOLUTION NO. R4-2008-012
; . December 11, 2008 .

4 o =
Amendment to the Water Quahty Control Plan for the Los Angeles Reglon to Adopt

. Site Specific Chloride:Objectives and to:Revis¢ the Upper Santa Clara River
Chloride TM'DL

WHEREAS the California Regional Water Quahty Control_Board Los
Angeles Region, finds that

1. The federal Clean Water Act (CWA) requlres the California Regional Water
Quality Control Board (Regional Board) to develop water guality:standards
that are sufficient to protect beneficial uses demgnated for each water body

- found withinits region. :

"‘ ;..n!-: i

2. The elemcnts ofa TMDL are described in 40. CFR 1302 and 130 7 and
section 303(d) of the.CWA, as. well asin USEPA gmdance do\,u‘fr.xents (Report
No. EPA/440/4-91/001). A TMDL is defined as the sum of th individpal -
waste load allocations for.point sources, load: allocations: forn n'p'omt sources
and natural background (40.GER. 130.2). Regulations further s’u.pulate that -
TMDLs must be set at levels necessary to attain and mainfain the. applicable
narrative and numeric water quality objectives (WQOs), andprotect beneficial ,
uses, with seasonal variations-and a margin of safety that takes mto account

© any Jack.of know! ledge-concerning the relationship: between. e uent :
hrmtatlons and water quality.(40 CFR 130.7(c)(1)).

5

3. Upon estabhshment of TMDLs by the State or USEPA the State is requu:ed to
incorporate the TMDLs along with appropriate unpiementat:on measures into
the State Water.Quality Management Plan (40 CFR 130. 6(0)(1) 130.7). This
Water Quality. Control Plan: for the Los Angeles Reg10n (Basm Plan), and
applicable statewide plans, serves as the State Water Quality Management
Plans governing the watersheds under the _‘]UI'LSdlCtIOIl of the Reglonal Board.

4. The Santa Clara Rwar is the largest river system in southern California that
remainsina relatlvely natural state. The River originates orl the northern slope

of the San Gabriel Mountams in Los Angeles County, traverses Ventura -
County, and ﬂows into the Pacific Ocean between the m‘acs of San
Buenaventura (Ventura) and Oxnard. The predonunant land uses in the Senta’
Clara River watershed include agriculture, open space, and fesidential uses.
Revenue from.the. agncultural industry within the Santa Clara River watershed
is estimated at over $’7OO rmlhon annually, and resmenual use is increasing
rapidly both in the upper and Tower Watershed
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.- The upper reaches of the Santa Clara River include Reaches 5 and 6 which are
located upstream of the Blue Cut ganging station, west of the Los Angeles —
Ventura County line between the cities of Fillmore and Santa Clarita. Reaches.
5 and 6 of the Upper Santa Clara River (USCR) appear on the EPA 303d list

of impaired waterbodies (designated on the 2002 EPA 303d list as Reaches 7

and 8, respectively). Several beneficial uses of the USCR, including

agricultural supply water (AGR), groundwater recharge (GWR), and rare,

threatened, or endangered species habitat (RARE); are listed as impaired due
to excessive chloride concentration in the waters of the USCR. Valencia and

Saugus Water Reclamation Plants (WRPs), which are owned and operated by
the Santa Clarita Valley Sanitation District of Los Angeles County (SCV SD),

are two major point sources that discharge to the USCR. !

. On October 24,2007, the Regional Board adopted Resolution No. 02-018,

amending the Basin Plan to include a TMDL for chloride in the USCR.

Resolution 02-018 assigned waste load allocations (WLAs) fo the Valencia

and Saugus ' WRPs, minor point sources, and MS4s permittees, discharging to
- specified reaches of the Santa Clara River. The TMDL included interim
WLAs for chloride for the WRPs. These interim WLAs provide the WRPs the
necessary time to implement chloride source reduction, comiplete site-specific

objective (SSOY studies, and make appropriate modifications to the WRP, as

necessary, to-meet the WQO for chloride. The interim waste load allocations |

proposed ifi the TMDL weré based on a statistical evaluation of the WRPs’
performance in the three years preceding October 2002.

7. On February 19, 2003 the State Water Resources Coﬁt—rol Board (State Board)

adopted State Board Resolution 2003-0014- (the “Remand Reselution’) which

remanded the TMDT to the Regional Board. The Remand Resolution directed

the Regional Board to consider a phased implementation approach to allow
SCVSD to complete special studies prior to planmng and construction of
advanced treatment technolo gms

. On July 10, 2003 in response to the Remand Resolutlon the Regional Board
adopted Resolution 03-008, rev:tsmg the implementation Plan for the TMDL.

- The rewsad TMDL allewed 13 years to implement the TMDL.

On May 6, 2004, the Regional Board adopted Resolutmn 04-004 to revise the

interim waste-load allocations and Implementation Plan for the chloride
TMDL in the USCR. The revised Implemeritation Plan required the
completion of several special studies thiat serve to characterize the sources,
fate, transport, and specific i impacts of chloride in the USCR, including
1mpacts to downstream reaches and underlymg gropndwater basms .

10. The first of the special studles, an evaluation of the appropriate chloride

threshold for the reasonable protection of salt-sensitive agriculture, was
completed in Septerhber of 2005. This special study, entitled “Literature
Review and Bvaluation (LRE),” found that the best estimate of a chloride

S
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hazard concentratlon for avocado crops Ialls within the range of 100 to 120
mg/L A snnﬂar range of 100 to117 mg/L was fourid by an indepéndent
technical adwsory panel (TAP). An additional study compleéted in January
2008, enutled “Compliance Averaging Period for Chlende Threshold

Gm delmes in Avogado,” found that a 3-month averagmg penod of the LRE

guldehnes would be protecnve of avocados The TAP co-chairs reviewed this -

_ study and agreed ‘that & 3-month averagmg ‘period is appmpnate <

11. 05 ‘August 3, 2006, the Regmnal Board revmed the? hnplementatlon Schedule

for the TMDL in Resolution No. 04-004.(Resolution No.-06-01 6). The revised -

TMDL accelerated the schedule from 13 ysars.to 11 years based on findings
from the LRE. The State Board approvedthe Regional Board amendment on
May 22, 2007 (State Board Resolution No. 2007-0029). In approving the
amendment, the State Board directed the Regional Board to consider .

. variability.in the SSO for chloride to account for the effects of droucrht on
source water quahty .

e N

12. Prior to complenon of the special StlldlCS the presumed mplementaﬁon plan
included two options: advanced treatment of cffluent from the Valencia and
© Saugus WRPs and disposal-ofbrine in the ocean throughan ocean outfall, or
disposal of tertiary frestment effluent in the ocean through an-geean outfall.
" Both options entdil construction of a pipeline from the Santa Clarita Vailey
WRPs o the ocean and an.ocean outtall

- 13. Thie second spec1al stucly required by the: Implementahonwmmm the
- “Groundwater/Surface Water Interaction (GSWI) Model 2 The GSWI study
e model has ‘been: completed~rev1ewed and*‘appreved as an appropriate and

adequate ‘modelitig tool by the stakeholders and an independent GSWI T AP.
“The GSWFmodel has been used to examine feasibility of various

" implementation alternatives: The GSWI study predicts that none of the
alternatives; including the advanced treatment of WRP effluent and disposal
of brine in a new ocean Gutfall or disposal of tertiary treatment effluent in'an
ocean outfall, would achieve compliance with the existing chloride WQO of
100 mg/L at all.times and at all locations and that and altemative water
| Tesources management approach counld achieve attainment Ior certain reaches.

i,

14. The third special study required by‘ the 'lrnpi-ementaﬁ'en"Plan is the “Evaluation

of Appropriate Chloride Threshold for Endangered Species Protection (ESP).”
- This special study has been completed and found that the existing USEPA
chloride eriteria 6230 mg/L. as a chronic threshold and 860 mg/L as an acute

© fhreshold are protective of aquatic life in the USCR, mcludmg Threatened and :
Endangered species. These cenclusmns indicate that endangered Spec1es can
 tolerate higher levels of chloride than salt-sensitive agricultural crops. The
independent ESP TAP concu:rred thh the study findings and conclisions.
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15. The Santa Clarita Valley Sanitation District (SCVSD) has completed all of the

necessary special studies required by the Chloride TMDL (TMDL Task Nos
3,4,5,6,7,8,9, 10b, and 10c). The completion of these TMDL special

© studies, all conducted in a facilitated stakeholder process in which

stakeholders participated in scoping and reviewing the studies, has lead to

development of an alternative TMDL implementation plan that addresses

chloride impairment of surface waters and degradation of groundwater. The -

alternative, termed the altemnative water resources managerment approach
(AWRM), develops ssite specific objectives (SSOs) for chloride while

_ protecting beneficial uses. The AWRM provides water quality and water

supply benefits in Los Angeles and Ventura Counties. The AWRM consists

. of chloride source reduction actions and chleride load reduction through

16.

g

advanced treatment (microfiltration and reverse osmosis) of a portion of the

Valencia WRP effluent in conformance with SSOs.

To support the development of the AWRM compliance option by,
stakeholders, Regional Board edopted Resolution No. 07-018 on November I,

2007. Resolution No. 07-018 modified the regulatory provisions of the Basin

Plan by subdividing Reach 4 of the Santa Clara River (SCR) as two separate
Reaches, Reach 4A between the confluence of Piru Creek and the A Street -

Bridge in the City of Fillmore and Reach 4B between the Blue Cut Gauging
Station and the confluence of Piru Creek. The Regional Board stated that this

action would allow the development of more geographically precise S50s.

This amendment to the Basin Plan will incorporate SSOs for chloride in

18.

Reaches 4B, 5, and 6 of the Santa Clara River and the groundwater basins

underlying those reaches. The SSOs are protective of beneficial uses of these

waterbodies. The GSWI study found that the AWRM compliance alternative
will result in timely attainment of'the SSOs for Reaches 4B, 5, and 6 and

reduce the chloride load to-the USCR and underlying groundwater basins. The

proposed implementation activities under AWRM, which will increase
chloride export from thie East Piru groundwater basin underlying Reach 4B,

will offset any increases in chloride discharges.

This amendment to the Basin Plan will inclade xmplementaﬁon language,

~ including minimum salt export requirements to ensure that excess salt

loadings to the groundwater bagin due to periods of elevated water supply

concentrat10ns are removed from the groundwater basin through pumping and
€xport. .

19.

The adoption of SSOs for chloride is part of a comprehensive strategy for
addressing the buildup of salts in the Santa Clara watershed, which includes

. development and implementation of Total Maximum Daily Loads and

correspondmg effluent and receiving water limitations in NPDES permits.
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the SSOs for: chlonde Thc TMDL prov1des mtenm WILAs, for chlonde as
well as interim WLAs for sulfate and TDS to support the supplemental water
and water recycling oomponents of the AWRM.

The TMDL provides a ten-year schedule to. -attain comphance w1th the SS Os
for chleride. The §SOs are.conditioned on full and ongoing mplementauon of
the AWRM program; ifithe AWRM system is not built and 0perated, the .
water quality objectives for. chloride revert back to the current levels in the
Basin Plan, which are 100.mg/L. :

22. The SCVSD, Ventura County Agncultural Water, Quahty Coalmon the

. objéctives for Reaches 4A; 4B.and:5; (2) protection.of salt-

- mg/Ls from-the East:Pi Pim Basm and (4). enh

23.

United Water-Conservation District, and Upper Basin Water Purveyors
consisting of the.Castaic Lake Water Agency. (CLWA), Valencia Water
Company, Newhall County Water District, Santa Clanta Water D1v151on of
the CLWA, and the Los -Angeles County, Waterworks Dlstnct No 36 herein
referred to as the AWRM: Stakeholders have.entered. intoa. emorandum of
understanding: (MOW),-effective October 23,.2008,t0 nnplement the AWRM
Program. The: AWRMMOU specifies the agreed-upcn responsabzhnes of
AWRM Stakeholders for the implementation of ultra-violet light disinfection
and ;advanced:treatment facilities (i.e., microfiltration-reverse osmosis and
brine disposal),:salt management facmtlcs (d-e., extraction we]ls and water
supply conveyance pipelines), supplemental | water (ie. water transfers and
related facilities), and alternative;water supplies: for. the protectmn of
beneficial uses. The AWRM MOU also specifies the various uses of
desalinated recycled svater;;which include:. (1) compliance with water quahty
sengj;;ye

.above 117

.. 11es in--

Ventura and Los Angeles. Count1es In addltxon ’rhe AWRM MOU.
implement an-extension ofithe GSWI model to assess the. gmundwater and
surface water interactions and impacts to surface water and groundwater
quality from the AWRM program to the Fillmore and Santa Paula basins.

Implementation ac’uons to achleve SS Os in Reaches 4B, 5, and 6 and the

- TMDL must also result in compliance with downstreatn water. quahty

24. Reglonal Board staff prepared a detailed. techmcal document that analyzes and

objectives for: chloride. Surface water chloridé concentrations, will comply
'with the e)ustlng -water quallty ob_]ec’uve of 100 mg/L in. Reach Ah.

describes the specific.necessity and rationale for the development of this

- -amendment. The ‘technical document entitled “Upper Santa-Clara River
* Chloride TMDL Reconsideration and Conditional Site.Specific. Objectives”

(Staff Report) 4s an integral part of this Regional Beard action and was
reviewed, considered, and:accepted by the Regional Board before acting on
December 11, 2008. The Staff Report relies upon the scientific background
and data collection and analysis dooumented in the TMDL spec1a1 studies.

P ' e

Received

March 30, 2011
Commission on
State Mandates

39 Page 34 of 660

CSD000160



Received

March 30, 2011
Commission on
State Mandates

The TMDL special studies are distingnished from the Regional Board’s staff

e report in that they do not present the recommendations of Regional Board

25.

staff.

Thc pubhc hashad a reasonable opportumty to pamcmatc in the review of the

amendment to the Basin Plan. Stakeholders have participated extensively in

the special studies since 2005 through 4 facilitated process in which meetings
are held monthly in the cities of Fillmore, Santa Paula, and Santa Clarita.

Technical working groups (TWGs) have executed the implementation studies
and stakeholder-selected TAPs have reviewed the studies. All mestings are

open fo the public, and agendas and minutes from meetings are published on
the Santa Clara River Chloride TMDL website: www.santaclarariver.org. A

draft of the amendment was released for public comment on September 30,

2008; a Notice of Hearing and Notice of Filing were published and circulated

45 days preceding Board action; a notice of liearing published in the Los

_ Angeles Daily News, the Santa Clarita Signal, and the Ventura County Star on

September 30, 2008; Regional Board staff responded to oral and written -
comments received from the public; and the Regional Board held a public
hearing on December 11, 2008 to consider adoption of the amendment.

26.

If, amending the Basin Plan to establish SSOs andto revise this TMDL, the

27.

Regional Board considered the requirements set forth in Sections 13240,
13241, and 13242 of the California Water Code: The 13241 factors are set

forth and consideéred in the staff report.

The amendment is consistent with the State Antidegradatiori Policy (State

Board Resolution No. 68-16), in-that the changes to water quality objectives

(i) consider maximurm benefits to the people of the state, (i) will not

anreasonably affect present and anticipated beneficial use of waters, and (ii1)
will not result in water quality less than that prescribed in policies. Likewise,

" thee amendment is cons:stent with tne federal Anndegradaﬁon Policy (40 CER

28.

131.12).

Pursuant to Public Resources Code section 210805, the Resources Agency
has approved the Regional Water Boards' basin planning process as a
"certified regulatory program" that adequately satisfies the California

Environmental Quality Act (CEQA) (Public Resources Code, § 21000 et seq.)

requirements for preparing environmeital documents (14 Cal. Code Regs. §

15251(g); 23 Cal. Code Regs. § 3782.) The Regional Water Board staff has
prepared "substitute environmental documents" for this project that contains

the requn"ed environmental documentation under the State Water Board's

CRQA regulations. (23 Cal. Code Regs. § 3777.) The substitute environmental -
documents include the TMDL staff report, the environmental checklist, the

s

comments and responses to cornments, the basin plan amendment language,

* and this resolution. While the Regional Board has no-diseretion to not

establish a TMDL (the TMDL is required by federal law), the Board does

exercise discretion in assigning waste load allocations and load allocations,

=

L6
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determining the program of implementation, and setting warious milestones in

Received

March 30, 2011
Commission on
State Mandates

achieving the water quality standards. The CEQA checklist and,other portions

of the substitute environmental documents contain significant analysis and
numerous findings related ~to impacts and mitigation measures.

A CEQA Scopmg hearing was conducted on July 29, 2008 at'the Council

Chamber of City of Flllmom 250 Central Avenue, Flllmore California. A

 notice of the CEQA Scopmg heanng was sent to interested pames The notice

30.

of CEQA Scoping hearing was also published in the Los Angeles Daily News
on .Tu]y 11, 2008 and Ventura County Star on July 11, 2008 :

In preparing the accompanymg CEQA substitute documents, thc ngmnaiﬂ

Board has considered the' reqmrements of Public Resources Code section

21159 and California' Code 0f Regnlations, title 14, section 15187, and intends

' the substitute documents to serve as a tier 1 environmental review. Consistent

with CEQA, the substltute documents.do not engage in speculation or:
conjecture and only ‘consider theFeasonably foreseeable environmental
impacts of the methods of compliance, the reasonably foreseeable feasible

: nungahon measures, and the‘reasonab]y foreseeable alternative-means of -

compliance, which would avoidl or eliminate the'identified impacts. Nearly all -
of the compliance obllgatron’s will be undertaken by public- -agencies that will

- have their.own obngauons under CEQA. Project levelimpactswill need to be

congidered in any subsequent envitonmental analysis pexfonned’by other

"3l

public agencles pursuant to Public Resources Code sectlon 21159:2.

The proposed amendment: could have a potentially signifi ééhif.éfd{@réé' effect

* _on the environment. However, there are feasible alternatives

‘mitigation measures, orboth, thatif- emplo*.ted Would Subgtanhaﬂ}" lessen the

potentially significant adverse impacts iden tlﬁed in the sub stltute

environmental documents; however such alternatives or rmhgaﬁou measures -

are within the responsibility and jurisdiction of other public agencies, and not
the Regional Board. Water Code section 13360 precludes the Regional Board
from dictating the manner in which responsible agencies comply with any of

the Regional Board's regulations or orders. When the agencies responsible for

implementing this TMDL, determine how they will proceed, tne agencies .
responsible for those parts. of the project can and should incorporate such

32.

alternativesand mitigation into any. subsequent proje ects or proj ject approvals.

These feasible alternatives and mitigation measures are ‘described in more.
detail in' the substitute environmental docurnents. (14 Cal. Code Regs. §
15091(a)(2))

From aprogram~1eve1 perSpec'tive incorporation of the alternatives and

mitigation measures outlined in the substitute environmental documents may

" not forseaably reduce impacts to less than significant levels. -
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33.

34,

The substitute documents for this TMDL, and in particular the Envirenmental

Checklist and staff's responses to comments, identify broad mitigation
approaches that should be considered at the project level.

To the extent significant adverse environmental effects could occur, the

Regional Board has balanced the economic, legal, social, technological, and

other benefits of the TMDL against the unavoidable environmental risksand .
finds that specific economic, legal, social, technological, and other benefits of

the TMDL outweigh the tnavoidable adverse environmental effects, such that

those effects are considered acceptable. The basis for this finding is more fully
set forth in the substitute environmental documents (14 Cal Code Regs 8

15093.)

Considering the record as a whole, this Basin Plan amendment will result in

35.

no effect, either mdwiduauy or cumulatively, on wildlife resources.

36,

37.

The regulatory action meets the “N ecessﬂy’ standard of the Administrative
Procedures Act, Govermment Code, secnon 1135 3, subdivision (b).

The Basin Plan amendment incorporating SSOs and a revision of the Santa

Clara River Chlotide TMDL must be submitted for review and approval by -
the State Board, the State Office of Administrative Law (OAL), and the U.S.

BPA. The Basin Plan amendment will become effective upon approval by

' OAL and U.S. EPA. A Notice of Decision will be filed following these

“approvals. .

= 38,

uccasmnany during its approval plocess Regional Board staff, the State

_ ecircumnstances, the Executive Officer should be anthorized to make such

L.

‘Board or OAL determines tha’c minor; non-substantive corrections to the

language of the amendment are needed for clarity or consistency. Under such

changes, provided she informs the Board of any such changes.

Therefore, be it.resolved that: o - 1

Pursuant to sectlons 13240 and 13241 ofthe Cahfonua Water Code, the

Regional Board, after considering the entire record, including oral testimony
at the hearing, hereby adopts the amendment to Chapter 3 of the Water

Quality Control Plan for the Los Angeles Region as set forth in Attachment A
hereto, to incorporate SSOs for chloride for Reaches 4B, 5, and 6 in the Santa,

Clard River watershed and underling groundwater basins (as identified in

Tables 3-8 and 3-10), which will replace the previously applicable water

quality objectives in Reaches 4B, 5, and § of the Santa Clara River and *

underling groundwater basins.

Pursuant fo sections 13240 and 13241 of.the California Water Code, the

Regional Board, after considering the entire record, including oral testimony

at the hearing, hereby adopts the amendment to Chapter 4 of the Water

S8
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- Quality Control Plan for the Iﬁos Angeles Region as set forth in Attach-i';ﬁent B

hereto, to include USCR SSOs for chloride..

Pursuant to sections 1:3240.and 13242 of the Cahfonua Water Code, the

Regional Board, after considering the entire record, mcludmg oral tes'umony
the hearing, hereby adopts the amendment to Chapter 7 the Water Quality

o]

Control Plan for the Los Angeles Region as set forth in Attachment C hereto,

to mcorporate the revisions to the Upper Santa Clara River Chloride TMDL.

The Regzonal Boarct nerebv approves and adopts the CEQA ‘suibstitute
environmental documentation, which was prepared in accordance with Public
Rcseurccs Code section 21159 and California Code of Regulations; title 14,

section 15187, and directs the Executive Officer to sign ‘the ‘Envirbhihental

checklist. To the extent significant adverSe: environmental effects counld oceur,
the Regional Board has balanced the economic, legal; social, technological,

and otherbenefits of the TMDL .against the unaveidable environmental risks .

and finds that specific economic; legal, social, technological, and other
benefits of the TMDL outweigh the unavoidable adverse environmental

effects, such that those effects are considered acceptable. The basis for this

finding is more fully set forth in the substitute envuronmental documents (14

¢ :r‘;ﬂ Code Regs § 15093 )

i

Lhe .bxecuttve L)mcer 1s authonzed to request 2 "No Bftect Determmatzon .

“Thé Execuhve Officer 1§ directed fo forward: mpxes of the Basm Plan

,la;;;;enémentto the State Board in accordance with the reqmrements of section
3245 0f the Cahfomla Water Code ' o :

“The Regmnal Board réquests thait’ the S’cate Board APProve” the Basm Plan

amendment i accordance with the réquirements of sections:13245 and 13246

" of the Cahforma Water Code and forwaxd it to the OAL and U. S EPA

If during its approval process Kegmnal Board staff, State Board or OAL

determines that minor, non-substantive corrections to the language of the
amendment are needed for-clarity, or for-consistency, the: Executive Officer

may make such changes, and shall inform the Board of any such changes.

1, Tracy J. Egoscue, Executive Officer, do hereby certify that the foregoing is a full, true,

and coxrect copy of a resolution adopted by the California Regional Water Quahty

Control Board, Lps Ange}es Regmn on December 11 2008

CY

; ~Egoscug ; Date
Executive Othiker :
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Attachment A to Resolution R4-2008-012
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Resolution No. Rzg%%% sion on
ate Mandates

Basin Plan Amendment Incorporating Conditional Site-Specific Objectives for
Chloride in Upper Santa Clara River Watershed

The following language will be added to Chapter 3, Water Quality Objectives of the

Basin Plan, under “Mineral Quality”:

Add table after Table 3-8.

Table 3-8a. Conditional Site Specific Objectives for Santa Clara River Surface

Waters

WATERSHED/STREAM REACH Chloride (mg/L)
Santa Clara River Watershed:

150
Between Bouquet Canyon Road Bridge and West (12-month
Pier Highway 99 average)

150
Between West Pier Highway 99 and Blue Cut (12-month
gaging station average)

117/130*

Between Blue Cut gaging station and confluence (3-month
of Piru Creek average)®

a. The conditional site specific objective of 130 mg/L applies only if the following

conditions and implementation requirements are met:

1. Water supply chloride concentrations measured in Castaic Lake are > 80

mg/L.

2. The Santa Clarita Valley Sanitation District (SCVSD) shall provide
supplemental water to salt-sensitive agricultural uses that are irrigated with
surface water during periods when Reach 4B (between Blue Cut gaging
station and confluence of Piru Creek) surface water exceeds 117 mg/L.

3. By May 4, 2020, the 10-year cumulative net chloride loading above 117 mg/L
(CNCI1117) ' to Reach 4B of the Santa Clara River (SCR), calculated annually,
from the SCVSD Water Reclamation Plants (WRPs) shall be zero or less.

'CNCl117 = Cliabove 117 — Clgetow 117) — Clgxport Ews)

Where:

Clanoversy = [WRP Cl Load'/Reach 4B Cl Load”] * [Reach 4B Cl Loads17’]
Clgeow1in = [WRP Cl Load'/Reach 4B Cl Load”] * [Reach 4B Cl Loadg;"]
Cleponewsy = Cl Load Removed by Extraction Wells

! WRP Cl Load is determined as the monthly average chloride (Cl) concentration multiplied by

the monthly average flow measured at the Valencia WRP.

2Reach 4B Cl Load is determined as the monthly average Cl concentration at SCVSD
Receiving Water Station RF multiplied by the monthly average flow measured at USGS

Gauging Station 11109000 (Las Brisas Bridge).
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Attachmernt A to Resolution R4-2008-012

Basin Plan Amendment Incorporating Conditional Site-Specific Objectives for

Chloride in Upper Santa Clara River Watershed

*Reach 4B Cl Load. ;7 means the calculated Cl load to Reach 4B when monthly average Cl
concentration in Reach 4B is above 117 mg/L.

*Reach 4B Cl Load.;; means the calculated Cl load to Reach 4B when monthly average Cl
concentration in Reach 4B is below or equal to 117 mg/L.

4. The chief engineer of the SCVSD signs under penalty of perjury and submits

to the Regional Board a letter documenting the fulfillment of conditions 1, 2,
and 3.

b. The averaging period for the critical condition SSO of 130 mg/IL may be

reconsidered based on results of chloride trend monitoring after the altemative

water resources management (AWRM) system is applied.

The conditional site specific objectives for chloride in the surface water between Bouquet

Canyon Road bridge and West Pier Highway 99, between West Pier Highway 99 and

Blue Cut gaging station, and between Blue Cut gaging station and confluence of Piru

Creek shall apply and supersede the existing water quality objectives in Table 3-8 only

when chloride load reductions and/or chloride export projects are in operation by the

SCVSD according to the implementation section in Table 7-6.1 of Chapter 7.

Add table after Table 3-10.

Table 3-10a. Conditional Site Specific Objectives for Selected Constituents in

Regional Groundwaters

DWR

1.

Basin No. BASIN+ Chloride (mg/L)
Ventura Central ¢
Lower area east of Piru Creek’ 150
4-4 (rolling 12-
month average)
4-4.07 Eastern Santa Clara

Santa Clara—Bouquet & San Francisquito Canyons | 150 (rolling 12-
month average)

150 (rolling 12-
Castaic Valley month average)

This objective only applies to the San Pedro formation. Existing objective of 200

mg/L applies to shallow alluvium layer above San Pedro formation.

The conditional site specific objectives for chloride in the groundwater in Santa Clara--
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Attachment A to Resolution R4-2008-012

Basin Plan Amendment Incorporating Conditional Site-Specific Objectives for

Chloride in Upper Santa Clara River Watershed

Bouquet & San Francisquito Canyons, Castaic valley, and the lower area east of Piru

groundwater quality objectives only when chlori

de load reductions and/or chloride export

projects are in operation by the SCVSD according to the implementation section in Table

7-6.1 of Chapter 7.
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Resolution No. R4-2008-012
Page 1

Attachment B to Resolution No. R4-2008-012
Revision of the TMDL for Chloride in the Upper Santa Clara River

Adopted by the California Regional Water Quality Control Board, Los Angeles Region on
December 11, 2008.

Amendments

Table of Contents

Chapter 7. Total Maximum Daily Loads (TMDLs)
7-6 Upper Santa Clara River Chloride TMDL

List of Figures, Tables, and Inserts
Chapter 7. Total Maximum Daily Loads (TMDLs) Tables
7-6.1. Upper Santa Clara River Chloride TMDL: Elements (Revised)
7-6.2. Upper Santa Clara River Chloride TMDL; Implementation Schedule (Revised)

Chapter 7. Total Maximum Daily Loads (TMDLs) Upper Santa Clara River TMDL

This TMDL was adopted by: The Regional Water Quality Control Board on October 24, 2002.

This TMDL was remanded by: The State Water Resources Control Board on February 19, 2003

This TMDL was adopted by: The Regional Water Quality Control Board on July 10, 2003.

This TMDL was revised and adopted by: The Regional Water Quality Control Board on May 6,
2004.

This TMDL was approved by: The State Water Resource Control Board on July 22, 2004

The Office of Administrative Law on November 15, 2004

The U.S. Environmental Protection Agency on April 28, 2005

This TMDL was revised and adopted by: The Regional Water Quality Control Board on August
3, 2006.

This TMDL was approved by: The State Water Resource Control Board on May 22, 2007.

The Office of Administrative Law on July 3, 2007.

This TMDL was revised and adopted by: The Regional Water Quality Control Board on
December 11, 2008.

This TMDL was approved by: The State Water Resource Control Board on xxx xx, 200x.

The Office of Administrative Law on xxx xx, 200x.
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Problem
Statement

Resolution:No. R4-2008-012

Page 2

Elevated chloride concentratlons are causmg lmpanrments of the water

quality objective in Reach 5 (EPA 303(d) list Reach 7) and Reach 6 (EPA
303(d) list Reach 8) of the Santa Clara River (SCR). These reaches are on
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the 1998 and 2002 Clean Water Act (CWA) 303(d) lists of impaired water

bodies as impaired due to chloride. The objectives for these reaches were

set to protect all beneficial uses; agricultural beneficial uses have been

determined to be most sensitive, and not currently attained at the

downstream end of Reach 5 (EPA 303(d) list Reach 7) and Reach 6 (EPA

303(d) list Reach 8) in the Upper Santa Clara River (USCR). Irrigation of

salt sensitive crops such as avocados, strawberries, and nursery crops with

water containing elevated levels of chloride results in reduced crop yields.

Chloride levels in groundwater in Piru Basin underlying the reach

downstream of Reach 5 are also rising.

Numeric Target
(Interpretation of

| Numeric targets are equivalent to conditional site specific objectives
(SSOs) that are based on technical studies regarding chloride levels which

the numeric water
quality objective,

protect salt sensitive crops and endangered and threatened species,
chloride source identification, and the magnitude of assimilative capacity

used to calculate
the load
allocations)

in the upper reaches of the Santa Clara River and underlying groundwater

basin. The TMDL special study, Literature Review Evaluation, shows that

the most sensitive beneficial uses can be supported with rolling averaging

periods as shown in the tables below.

1. Conditional Surface Water SSOs

The conditional SSOs for chloride in the surface water of Reaches 4B, 5,

and 6 shall apply and supersede the existing water quality objectives of
100 mg/L only when chloride load reductions and/or chloride export

projects are in operation by the SCVSD according to the implementation
section in Table 7-6.1. Conditional surface water SSOs for Reaches 4B, 5,

and 6 of the Santa Clara River are listed as follows:

Reach Conditional Rolling Averaging Period
SSO for :
Chloride (mg/L)

6 150 12-month
5 150 12-month
4B 117 3-month
4B Critical 130° 3-month”
Conditions
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a. The conditional SSO for chloride in Reach 4B under critical
condition shall apply only if the following conditions and

implementation requirements are met:

1.  Water supply chloride concentrations measured in Castaic
Lake are > 80 mg/L.

2. The Santa Clarita Valley Sanitation District (SCVSD) shall

provide supplemental water to salt-sensitive agricultural uses

that are irrigated with surface water during periods when

Reach 4B surface water exceeds 117 mg/L.

3. ByMay 4, 2020, the 10-year cumulative net chloride loading

above 117 mg/L (CNCly17)' to Reach 4B of the SCR,
calculated annually, from the SCVSD Water Reclamation
Plants (WRPs) shall be zero or less.

'CNCli17 = Clabove 117) = Clgelow 117) = CliExport Ews)
Where:

Clapoveriy. = [WRP CI Load'/Reach 4B Cl Load’] * [Reach
4B Cl Load, ;7]

Clgeownny . =[WRPCl Load'/Reach 4B Cl Load?] * [Reach 4B
Cl Load._;,7]

Cl@xportEws) = Cl Load Removed by Extraction Wells

1WRP ClI Load is determined as the monthly average Cl
concentration multiplied by the monthly average flow
measured at the Valencia WRP,

2Reach 4B Cl Load is determined as the monthly average Cl
concentration at SCVSD Receiving Water Station RF
multiplied by the monthly average flow measured at USGS
Gauging Station 11109000 (Las Brisas Bridge).

3 Reach 4B Cl Load. 17 means the calculated Cl load to Reach
4B when monthly average Cl concentration in Reach 4B is
above 117 mg/L.

* Reach 4B Cl Load._i;7; means the calculated Cl load to Reach
4B when monthly average Cl concentration in Reach 4B is
below or equal to 117 mg/L.

4. The chief engineer of the SCVSD signs under penalty of perjury
and submits to the Los Angeles Regional Water Quality Control
Board (Regional Board) a letter documenting the fulfillment of
conditions 1, 2, and 3.
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b. The averaging period for the critical condi.lon SSO may be
reconsidered based on results of chloride trend monitoring after the
conditional WLAs of this TMDL are implemented.

2. Conditional SSOs for Groundwater

Conditional groundwater SSOs are listed as follows:

Groundwater Conditional Rolling Averaging

Basin Groundwater Period
SSO for
Chloride (mg/L)
Santa Clara-- 150 12-month
Bouquet & San
Francisquito
Canyons
Castaic Valley 150 12-month
Lower area east of 150 12-month
Piru Creek *

* This objective only applies to the San Pedro formation. Existing
objective of 200 mg/L applies to shallow alluvium layer above San Pedro
formation.

The conditional SSOs for chloride in the groundwater in Santa Clara--

Bouquet & San Francisquito Canyons, Castaic Valley and the lower area
east of Piru Creek (San Pedro Formation) shall apply and supersede the
existing groundwater quality objectives only when chloride load
reductions and/or chloride export projects are in operation by the SCVSD
according to the implementation section in Table 7-6.1.

Source Analysis The principal source of chloride into Reaches 5 and 6 of the Santa Clara
River is discharges from the Saugus WRP and Valencia WRP, which are
estimated to contribute 70% of the chloride load in Reaches 5 and 6.
These sources of chloride accumulate and degrade groundwater in the
lower area east of Piru Creek in the basin.

L i e ]
| Linkage Analysis A groundwater-surface water interaction (GSWI) model was developed to |
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assess the linkage between chloride sources and in-stream water quality

and to quantify the assimilative capacity of Reaches 4A, 4B, 5, and 6 and

the groundwater basins underlying those reaches. GSWI was then used to

predict the effects of WRP discharges on chloride loading to surface water

and groundwater under a variety of future hydrology, land use, and water

use assumptions including future discharges from the Newhall Ranch
WRP in order to determine appropriate wasteload allocations (WLAs) and

load allocations (LAs).

The linkage analysis demonstrates that beneficial uses can be protected
through a combination of SSOs for surface water and groundwater and

reduction of chloride levels from the Valencia WRP effluent through
advanced treatment.

Waste Load The conditional WLASs for chloride for all point sources shall apply only
Allocations (for when chloride load reductions and/or chloride export projects are in
point sources) operation by the SCVSD according to the implementation section in Table

7-6.1. If these conditions are not met, WLAs shall be based on existing

water quality objectives for chloride of 100 mg/L.

Conditional WLAs for chloride for discharges to Reach 4B by the Saugus
and Valencia WRPs are as follows:

Reach Concentration-based Conditional
WLA for Chloride
(mg/L)
4B 117 (3-month Average),

230 (Daily Maximum)

4B Critical 130° (3-month Average®),
Conditions 230 (Daily Maximum)

a. The Conditional WLA under critical conditions shall apply only if
the following conditions and implementation requirements are
met;

1. Water supply chloride concentrations measured in Castaic
Lake are > 80 mg/L.
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2. SCVSD shall provide supplemental water to salt-sensitive
agricultural uses that are irrigated with surface water during
periods when Reach 4B surface water exceeds 117 mg/L.

3. By May 4, 2020, the 10-year cumulative net chloride loading
above 117 mg/L. (CNCly;) ' to Reach 4B of the SCR,
calculated annually, from the Saugus and Valencia WRPs
shall be zero or less.

i CNCI117 = Cl(Above 117) — Cl(Below 117) — Cl@xport Ews)
Where:

Clabover17 . = [WRP Cl Load"/Reach 4B Cl Load’] * [Reach 4B
Cl Load>1113]

Clgaowtin = [WRP Cl Load"/Reach 4B Cl Load’] * [Reach 4B
Cl Load.;17Y]

ClgxportEws = Cl Load Removed by Extraction Wells

1 WRP Cl Load is determined as the monthly average Cl
concentration multiplied by the monthly average flow
measured at the Valencia WRP.

2 Reach 4B Cl Load is determined as the monthly average Cl
concentration at SCVSD Receiving Water Station RF
multiplied by the monthly average flow measured at USGS
Gauging Station 11109000 (Las Brisas Bridge).

3 Reach 4B Cl Load. ;7 means the calculated Cl load to Reach
4B when monthly average Cl concentration in Reach 4B is
above 117 mg/L.

4 Reach 4B Cl Load._;;7 means the calculated Cl load to Reach
4B when monthly average Cl concentration in Reach 4B is
below or equal to 117 mg/L.

4. The chief engineer of the SCVSD signs under penalty of
perjury and submits to the Regional Board a letter
documenting the fulfillment of conditions 1, 2, and 3.

b. The averaging period for the critical condition WLA may be
reconsidered based on results of chloride trend monitoring after
the conditional WLAs of this TMDL are implemented.
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have final concentration-based and mass-based conditional -WLAs for

chloride based on conditional SSOs as follows:

WRP Concentration-based Mass-based Conditional
Conditional WLA for WLA for Chloride
Chloride
(mg/L) (pounds/day)

Saugus 150 (12-month Average),  Qpesign™ 150 mg/1.*8.34 (12-

230 (Daily Maximum) month Average)

Valencia 150 (12-month Average), Qpesign*150 mg/L*8.34 -
230 (Daily Maximum) AFgo (12-month Average)

Where Qqesign is the design capacity of WRPs in units of million gallons

per day (MGD), AFyg is the chloride mass loading adjustment factor for

operation of reverse osmosis (RO) facilities, where:

If RO facilities are operated at > 50% Capacity Factor® in preceding 12

months

AFro =0

If RO facilities are operated at < 50% Capacity Factor” in preceding 12
months

AFro = (50% Capacity Factor - %RO Capacity) *
ChlorideLoadROF

* Capacity Factor is based on 3 MGD of recycled water treated

with RO, 90% of the time.
" If operation of RO facilities at <50% rated capacity is the result
of conditions that are outside the control of SCVSD, then under

the discretion of the Executive Officer of the Regional Board, the

AFRo may be set to 0.

¢ Chloride load reduction is based on operation of a RO treatment
plant treating 3 MGD of recycled water with chloride
concentration of 50 mg/L. + Water Supply Chloride. Assumes

operational capacity factor of 90% and RO membrane chloride
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rejection rate of 95%. Determination of chloride load base on te

following:
; 30D
ChiorideLoadRO = 90% X [(0y X C,yp X8.34) r}A( .
Where:

Qro = 3 MGD of recycled water treated with RO
Cwre = Chloride concentration in water supply + 50 mg/L

1 = % Reverse Osmosis chloride rejection (95% or 0.95)
8.34 = Conversion factor (ppd/(mg/L*MGD))

The final WLAs for TDS and sulfate are equal to existing surface water

and groundwater quality objectives for TDS and sulfate in Tables 3-8 and
3-10 of the Basin Plan. The Regional Board may revise the final WLAs
based on review of trend monitoring data as detailed in the monitoring
section of this Basin Plan amendment.

Other minor NPDES discharges (as defined in Table 4-1 of the Basin
Plan) receive conditional WLAs. The conditional WLA for these point

sources is as follows:

Reach Concentration-based
Conditional WLA for
Chloride (mg/L)
6 150 (12-month Average),
230 (Daily Maximum)

5 150 (12-month Average),
230 (Daily Maximum)

4B 117 (3-month Average),
230 (Daily Maximum)

Other major NPDES discharges (as defined in Table 4-1 of the Basin

Plan) receive WLAs equal to 100 mg/L. The Regional Board may

consider assigning conditional WLAs to other major dischargers based on

an analysis of the downstream increase in net chloride loading to surface

water and groundwater as a result of implementation of conditional

WLAs.

Load Allocation

The source analysis indicates nonpoint sources are not a major source of
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chloride. The conditional LAs for these nonpoint sources are as below:

Reach Concentration-based Conditional LA
for Chloride (mg/L)

6 150 (12-month Average),
230 (Daily Maximum)

5 150 (12-month Average),
230 (Daily Maximum)

4B 117 (3-month Average),
230 (Daily Maximum)

The conditional LAs shall apply only when chloride load reductions

and/or chloride export projects are in operation by the SCVSD according

to the implementation section in Table 7-6.1. If these conditions are not

met, LAs are based on existing water quality objectives of 100 mg/I..
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Implementation

Objectives for Chlorid

Refer to Table 7-6.2.

In accordance with Regional Board resolution 97-002, the Regional Board
and stakeholders have developed an integrated watershed plan to address

chloride impairments and protect beneficial uses of surface waters and

groundwater basins underlying Reaches 4B, 5, and 6 of the Santa Clara
River. The plan involves: 1) Reducing chloride loads and/or increasing

chloride exports from the USCR watershed through implementation of
advanced treatment (RO) of a portion of the effluent from the Valencia

WRP. The advanced treated effluent will be discharged into Reach 4B or

blended with extracted groundwater from the Piru Basin underlying

Reach 4B and discharged into Reach 4A. The resultant brine from the
advanced treatment process will be disposed in a legal and .
environmentally sound manner. 2) Implementing the conditional SSOs

for chloride in surface waters and underlying groundwater basins of the
USCR watershed provided in Chapter 3.

The watershed chloride reduction plan will be implemented through
NPDES permits for the Valencia WRP and a new NPDES permit for
discharge into Reach 4A. The conditional SSOs for chloride in the USCR

watershed shall apply and supersede the regional water quality objectives

only when chloride load reductions and/or chloride export projects are in

operation and reduce chloride loading in accordance with the following
table:

Water Supply Chloride' Chloride Load Reductions’
40 mg/L 58,000 lbs per month
50 mg/L 64,000 1bs per month
60 mg/L 71,000 Ibs per month
70 mg/L 77,000 1bs per month
80 mg/L 83,000 Ibs per month
90 mg/L 90,000 Ibs per month :
100 mg/L 96,000 Ibs per month

! Based on measured chloride of the State Water Project (SWP) water
stored in Castaic Lake.

2 Chloride load reduction is based on operation of a RO treatment plant
treating 3 MGD of recycled water with chloride concentration of 50 mg/L

+ Water Supply Chloride. Assumes operational capacity factor of 90%

and RO membrane chloride rejection rate of 95%. Determination of
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chloride load based on the following:
ChlorideLoad = 90% X [(Qyo X Cyyp % 8.34)x r]x (30Days

where 1 = % chloride rejection (95%)

Monﬂ‘l)

Qro 3 MGD of recycled water treated
with RO

CWRP = SWP Cl+50 mg/L
Conditional WLAs

Conditional WLAsS for the Saugus and Valencia WRPs will be
implemented through effluent limits, receiving water limits and
monitoring requirements in NPDES permits. Conditional WLAs for
Reach 4B will be implemented as receiving water limits. Conditional
WLAs for Reaches 5 and 6 will be implemented as effluent limits.

The implementation plan proposes that during the period of TMDL

implementation, compliance for the WRPs' effluent limits will be
evaluated in accordance with interim WLAs.

Saugus WRP:

The interim WLA for chloride is equal to the interim limit for chloride
specified in order No. R4-04-004. The interim WLA for TDS is 1000
mg/L as an annual average. The interim WLA for sulfate is 450 mg/L. as
an annual average. These interim WLAs shall apply as interim end-of-
pipe effluent limits, interim groundwater limits, and interim limits in the

Non-NPDES WDR for recycled water uses from the Saugus WRP instead

of existing water quality objectives.

Valencia WRP:

The interim WLA for chloride is equal to the interim limit for chloride
specified in order No. R4-04-004. The interim WLA for TDS is 1000
mg/L as an annual average. The interim WLA for sulfate is 450 mg/L. as

an annual average. These interim WLAs shall apply as interim end-of-

yipe effluent limits, interim groundwater limits, and interim limits in the

on-NPDES WDR for recycled water uses from the Valencia WRP

instead of existing water quality objectives.

Other Major NPDES Permits !including Newhall Ranch WRP}:

The Regional Board may consider assigning conditional WLAs for other

major NPDES permits, including the Newhall Ranch WRP, pending

Rl 0]

implementation of a chloride mass removal quantity that is proportional to
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mass based chloride removal required for the Valencia WRP.

Supplemental Water released to Reach 6 of Santa Clara River:

In order to accommodate the discharge of supplemental water to Reach 6,
interim WLAs are provided for sulfate of 450 mg/L and TDS of 1000

mg/L as annual averages. The final WLAs are equal to the existing water
quality objectives for sulfate and TDS in Table 3-8 of the Basin Plan. The
Regional Board may revise the final WLA based on review of trend
monitoring data as detailed in the monitoring section of this Basin Plan
amendment.

Monitoring

'NPDES monitoring: NPDES Permittees will canduct chloride, TDS, and
sulfate monitoring to ensure that water quality objectives are being met.

Trend monitoring: The SCVSD will submit a monitoring plan to conduct
chloride, TDS, and sulfate trend monitoring to ensure that the goal of
chloride export in the watershed is being achieved, water quality
objectives are being met, and downstream groundwater and surface water
quality is not degraded due to implementation of compliance measures.
The SCVSD monitoring plan shall include plans to monitor chloride,

TDS, and sulfate in groundwater and identify representative wells to be

approved by the Regional Board Executive Officer in the following

locations: (a) Shallow alluvium layer in east Piru Basin, (b) San Pedro

Formation in east Piru Basin, and (c) groundwater basins under Reaches §
and 6, which shall be equivalent or greater than existing groundwater

monitoring required by NPDES permits for Saugus and Valencia WRPs.
The monitoring plan shall also include a plan for chloride, TDS, and
sulfate trend monitoring for surface water for Reaches 4B, 5 and 6. The

monitoring plan shall include plans to monitor chloride, TDS, and sulfate

at a minimum of once per quarter for groundwater and at a minimum of

once per month for surface water. The plan should propose a monitoring'
schedule that extends beyond the completion date of this TMDL to
evaluate impacts of compliance measures to downstream groundwater and
surface water quality. This TMDL shall be reconsidered if chloride, TDS,
and sulfate trend monitoring indicates degradation of groundwater or
surface water due to implementation of compliance measures.

Trend monitoring: The Reach 4A Permittee will submit a monitoring plan

to conduct chloride, TDS, and sulfate trend monitoring to ensure that the

goal of chloride export in the watershed is being achieved, water quality

objectives are being met, and downstream groundwater and surface water

quality is not degraded due to implementation of compliance measures.
The Reach 4A permittee monitoring plan shall include plans to monitor

chloride, TDS, and sulfate in groundwater and identify representative
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following locations (a) Fillmore Basin, and (b) Santa Paula Basin. The
monitoring plan shall also include a plan for chloride, TDS, and sulfate
trend monitoring for surface water for Reaches 3 and 4A. The monitoring
plan should include plans to monitor chloride, TDS, and sulfate at a
minimum of once per quarter for groundwater and at a minimum of once
per month for surface water. The plan should propose a monitoring
schedule that shall extend beyond the completion date of this TMDL to
evaluate impacts of compliance measures to downstream groundwater and
surface water quality. This TMDL shall be reconsidered if chloride, TDS,
and sulfate trend monitoring indicates degradation of groundwater or
surface water due to implementation of compliance measures.

Margin of Safety

An implicit margin of safety is incorporated through conservative model
assumptions and chloride mass balance analysis. The model is an
integrated groundwater surface water model which shows that chloride
discharged from the WRPs accumulates in the east Piru Basin. Further
mass balance analysis shows that the chloride mass removed from the
Piru Basin exceeds the chloride loaded into the Piru Basin from
implementation of the conditional SSOs.

Seasonal
Variations and
Critical Conditions

During dry weather conditions, less surface flow is available to dilute
effluent discharge, groundwater pumping rates for agricultural purposes
are higher, groundwater discharge is lower, poorer quality groundwater
may be drawn into the aquifer, and evapotranspiration effects are greater
than in wet weather conditions. During drought, reduced surface flow and
increased groundwater extraction continues through several seasons with
greater impacts on groundwater resources and discharges. Dry and
critically dry periods affecting the Sacramento and San Joaquin River
Valleys reduce fresh-water flow into the Sacramento-San Joaquin Delta
and result in higher than normal chloride concentrations in the State
Water Project supply within the California aqueduct system. These
increased chloride levels are transferred to the upper Santa Clara River.
This critical condition is defined as when water supply concentrations
measured in Castaic Lake are > 80 mg/L.

These critical conditions were included in the GSWI model to determine
appropriate allocations and implementation scenarios for the TMDL.
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Alternate Water Supply i Effective Date of
a) Should (1) the in-river concentration at Blue Cut, the Reach 4B TMDL
boundary, exceed the conditional SSO of 117 mg/L, measured for | (05/04/2005)
the purposes of this TMDL as a rolling three-month average, (2)
each agricultural diverter provide records of the diversion dates
and amounts to the Regional Board and Santa Clarita Valley
County Sanitation Districts of Los Angeles County (SCVSD) for
at least 2 years after the effective date of the TMDL and (3) each
agricultural diverter provides photographic evidence that diverted
water is applied to avocado, strawberry or other chloride sensitive
crop and evidence of a water right to divert, then the SCVSD will
be responsible for providing an alternative water supply,
negotiating the delivery of alternative water by a third party, or
providing fiscal remediation to be quantified in negotiations
between the SCVSD and the agricultural diverter at the direction
of the Regional Water Quality Control Board until such time as
the in-river chloride concentrations do not exceed the conditional

SSO.

Should the instream concentration exceed 230 mg/L. more than
two times in the three year period, the discharger identified by the
Regional Board Executive Officer shall be required to submit,
within ninety days of a request by the Regional Board Executive
Officer, a workplan for an accelerated schedule to reduce chloride
discharges.

2. Progress reports will be submitted by the SCVSD to Regional Board | Semiannually and
staff on a semiannual basis from the effective date of the TMDL for | annually
tasks 4, 6, and 7, and on an annual basis for Tasks 5 and 11.

Progress reports will be submitted by the Reach 4A Permittee to
Regional Board staff on an annual basis for Task 12.
3. Chloride Source Identification/Reduction, Pollution Prevention and 6 months after

Public Qutreach Plan; Six months after the effective date of the Effective Date of
TMDL, the SCVSD will submit a plan to the Regional Board that TMDL
addresses measures taken and planned to be taken to quantify and (11/04/2005)

control sources of chloride, including, but not limited to: execute
community-wide outreach programs, which were developed based on
the pilot outreach efforts conducted by the SCVSD, assess potential
incentive/disincentive programs for residential self-regenerating
water softeners, and other measures that may be effective in
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k plementation Tas
controlling chloride. The SCVSD shall develop and implement the

source reduction/pollution prevention and public outreach program,
and report results annually thereafter to the Regional Board. Chloride
sources from imported water supplies will be assessed. The
assessment will include conditions of drought and low rainfall, and
will analyze the alternatives for reducing this source.

4. The SCVSD will convene a technical advisory committee or 12 months after
committees (TAC(s)) in cooperation with the Regional Board to Effective Date
review literature develop a methodology for assessment, and provide | (05/04/2006)
recommendations with detailed timelines and task descriptions to
support any needed changes to the time schedule for evaluation of
appropriate chloride threshold for Task 6. The Regional Board, at a
public hearing will re-evaluate the schedule for Task 6 and
subsequent linked tasks based on input from the TAC(s), along with
Regional Board staff analysis and assessment consistent with state
and federal law, as to the types of studies needed and the time needed
to conduct the necessary scientific studies to determine the
appropriate chloride threshold for the protection of salt sensitive
agricultural uses, and will take action to amend the schedule if there
is sufficient technical justification.

5. Groundwater/Surface Water Interaction Model: The SCVSD will 2.5 years after
solicit proposals, collect data, develop a model in cooperation with Effective Date of
the Regional Board, obtain peer review, and report results. The TMDL

impact of source waters and reclaimed water plans on achieving the | (11/20/2007)
water quality objective and protecting beneficial uses, including
impacts on underlying groundwater quality, will also be assessed and
specific recommendations for management developed for Regional
Board consideration. The purpose of the modeling and sampling
effort is to determine the interaction between surface water and
groundwater as it may affect the loading of chloride from
groundwater and its linkage to surface water quality.

6. Evaluation of Appropriate Chloride Threshold for the Protection of 2.5 years after

Sensitive Agricultural Supply Use and Endangered Species Effective Date of
Protection: The SCVSD will prepare and submit a report on TMDL
endangered species protection thresholds. The SCVSD will also (11/20/2007)

prepare and submit a report presenting the results of the evaluation of
chloride thresholds for salt sensitive agricultural uses, which shall
consider the impact of drought and low rainfall conditions and the
associated increase in imported water concentrations on downstream
crops utilizing the result of Task 5.
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for Chloride for Sesiticultu: The SCVSD | years after
will solicit proposals and develop technical analyses upon which the | Effective Date of

Regional Board may base a Basin Plan amendment. TMDL
(02/20/2008)

Develop Anti-Degradation Analysis for Revision of Chloride
Objective by SSO: The SCVSD will solicit proposals and develop
draft anti-degradation analysis for Regional Board consideration.

9. Develop a pre-planning report on conceptual compliance measures to
meet different hypothetical final conditional wasteload allocations.
The SCVSD shall solicit proposals and develop and submit a report
to the Regional Board that identifies potential chloride control
measures and costs based on different hypothetical scenarios for
chloride SSOs and final conditional wasteload allocations.

10. a) Preparation and Consideration of a Basin Plan Amendment (BPA) | 3.5 years after

to revise the chloride objective by the Regional Board. Effective Date of
TMDL
b) Evaluation of Alternative Water Supplies for Agricultural (12/11/2008)

Beneficial Uses: The SCVSD will quantify water needs, identify
alternative water supplies, evaluate necessary facilities, and report
results, including the long-term application of this remedy.

¢) Analysis of Feasible Compliance Measures to Meet Final
Conditional Wasteload Allocations for Proposed Chloride Objective.
The SCVSD will assess and report on feasible implementation
actions to meet the chloride objective established pursuant to Task
10a).

d) Reconsideration of and action taken on the Chloride TMDL and
Final Conditional Wasteload Allocations for the Upper Santa Clara
River by the Regional Board.

11. Trend monitoring: The SCVSD will submit a monitoring plan to 1 years after
conduct chloride, TDS, and sulfate trend monitoring to ensure that the | Effective Date of
goal of chloride export in the watershed is being achieved, water TMDL

quality objectives are being met, and downstream groundwater and (05/04/2009)
surface water quality is not degraded due to implementation of
compliance measures. The SCVSD monitoring plan shall include
plans to monitor chloride, TDS, and sulfate in groundwater and
identify representative wells to be approved by the Regional Board
Executive Officer, in the following locations; (a) Shallow alluvium
layer in east Piru Basin, (b) San Pedro Formation in east Piru Basin,
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mpl .
and (c) groundwater basins under Reaches 5 and 6, which shall be
equivalent or greater than existing groundwater monitoring required
by NPDES permits for Saugus and Valencia WRPs. The monitoring
plan shall also include a plan for chloride, TDS, and sulfate trend
monitoring for surface water for Reaches 4B, 5 and 6. The
monitoring plan shall include plans to monitor chloride, TDS, and
sulfate at a minimum of once per quarter for groundwater and at a
minimum of once per month for surface water.. The plan should
propose a monitoring schedule that extends beyond the completion
date of this TMDL to evaluate impacts of compliance measures to
downstream groundwater and surface water quality. This TMDL
shall be reconsidered if chloride, TDS, and sulfate trend monitoring
indicates degradation of groundwater or surface water due to
implementation of compliance measures.

. Trend monitoring: The Reach 4A Permittee will submit a monitoring | Submitted with
plan to conduct chloride, TDS, and sulfate trend monitoring to ensure | permit application
that the goal of chloride export in the watershed is being achieved,
water quality objectives are being met, and downstream groundwater
and surface water quality is not degraded due to implementation of
compliance measures. The Reach 4A permittee monitoring plan shall
include plans to monitor chloride, TDS, and sulfate in groundwater
and identify representative wells to be approved by the Regional
Board Executive Officer in the following locations (a) Fillmore
Basin, and (b) Santa Paula Basin. The monitoring plan shall also
include a plan for chloride, TDS, and sulfate trend monitoring for
surface water for Reaches 3 and 4A. The monitoring plan should
include plans to monitor chloride, TDS, and sulfate at a minimum of
once per quarter for groundwater and at a minimum of once per
month for surface water. The plan should propose a monitoring
schedule that shall extend beyond the completion date of this TMDL
to evaluate impacts of compliance measures to downstream
groundwater and surface water quality. This TMDL shall be
reconsidered if chloride, TDS, and sulfate trend monitoring indicates
degradation of groundwater or surface water due to implementation
of compliance measures.

13. Begin monitoring per approved SVCSD monitoring plan completed | One year after

in Task 11. Executive Officer
approval of Task 11
monitoring plan for
SCVSD
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BPEEA

plan.

" | One year after

Executive Officer

approval of Task 12

monitoring plan for
Reach 4A Permittee
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15. a) Implementation of Compliance Measures, Planning: The SCVSD

5 years after

shall submit a report of planning activities which include but are not

Effective Date of

litnited to: (1) identifying lead state/federal agencies; (2)
administering a competitive bid process for the selection of
EIR/EIS and Engineering Consultants; (3) Development of
Preliminary Planning and Feasibility Analyses; (4) Submittal of
Project Notice of Preparation/Notice of Intent; (5) Preparation of
Draft Wastewater Facilities Plan and Programmatic EIR; (6)
Administration of Public Review and Comment Periods; (7)
Development of Final Wastewater Facilities Plan and Programmatic
EIR and incorporation and response to comments; (8)
Administration of final public review and certification process; and
(9) Filing a Notice of Determination and Record of Decision.

b) Implementation of Compliance Measures, Planning: The SCVSD

TMDL
(05/04/2010)

5 years after

Effective Date of

shall provide a schedule of related tasks and subtasks related to Task
15a), and provide semi-annual progress reports on progress of

planning activities, thereafter, until completion of Final Wastewater

TMDL

Facilities Plan and Programmatic EIR.

16.

The Regional Board staff will re-evaluate the schedule to implement

(05/04/2010)

6 years after

control measures needed to meet final conditional WLAs adopted

pursuant to Task 10 d) and the schedule for Task 17. The Regional

Effective Date of

TMDL

Board, at a public meeting will consider extending the completion

date of Task 17 and reconsider the schedule to implement control

measures to meet final conditional WLAs adopted pursuant to Task
10 d). The SCVSD will provide the justification for the need for an

extension to the Regional Board Executive Officer at least 6 months

in advance of the deadline for this task.

17.

a) Implementation of Compliance Measures, Complete

Environmental Impact Report: The SCVSD shall complete a
Wastewater Facilities Plan and Programmatic Environmental Impact

(05/04/2011)

6 years after
Effective Date of
TMDL

b) Implementation of Compliance Measures, Engineering Design:

Report for facilities to comply with final effluent permit limits for
chloride.

(05/04/2011)

6 vears after
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The SCVSD will bein te enineerm ign of t oede =

SR e R

Effectlv Date o

project wastewater facilities.

TMDL
(05/04/2011)

¢) Implementation of Compliance Measures, Engineering Design:

The SCVSD will provide a design schedule of related tasks and sub-

{ years alter
Effective Date of

tasks, and provide semi-annual progress reports on progress of design

TMDL

activities, thereafter, until completion of Final Design. In addition

(05/04/2012)

the SCVSD will provide a construction schedule of related tasks and

sub-tasks, and provide semi-annual progress reports on progress of
construction activities, thereafter, until completion of recommended

project wastewater facilities.

d) Implementation of Compliance Measures, Construction: The
SCVSD shall have applied and received all appropriate permits and

have completed construction of the recommended project wastewater

9.5 years after

| Effective Date of
TMDL

facilities.

e) Implementation of Compliance Measures, Start-Up: The SCVSD

(11/04/2014)

10 years after

shall have completed start-up, testing and certification of the

recommended project wastewater facilities;

18.

The Regional Board Executive Officer may consider conditional

Effective Date of

TMDL
(05/04/2015)

7 years after

SSOs for TDS and sulfate for Reaches 4B, 5, and 6 based on results

of groundwater-surface water interaction studies on accumulation of

Bitective Date of
TMDL

TDS and sulfate in groundwater, potential impacts to beneficial uses,

(05/04/2012)

and an anti-degradation analysis.

19. The Regi_'o;;al Board staff will re-evaluate the schedule to implement

Board, at a public meeting will

19.5 years after

sulfate based on results of Task 18.

20.

control measures needed to meet final conditional WLAs adopted Effective Date of
pursuant to Task 10 d) and the schedule for Task 17. The Regional | TMDL
consider extending the completion of | (11/04/2014)
Task 17 and reconsider the schedule to implement control measures
to meet final conditional WLAs adopted for chloride pursuant to Task
10 d). The SCVSD will provide the justification for the need for an
extension to the Regional Board Executive Officer at least 6 months
in advance of the deadline for this task. The Regional Board will also
consider conditional SSOs and final conditional WLAs for TDS and
The interim WLAs for chloride shall remain in effect for no more 10 years after
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SSOs and final conditional WLAs for TDS and sulfate are adopted as
described in Task 19.

implementation-]
than 10 years after the effective date of the TMDL. Conditional SSO | Effective Date of
for chloride in the USCR shall be achieved. Final conditional WLAs | TMDL
for chloride in Reaches 4B, 5, and 6 shall apply by May 5, 2015. The | (05/04/2015)
Regional Board may consider extending the completion date of this
task as necessary to account for events beyond the control of the
SCVSD.

21. The interim WLAs for TDS and sulfate contained in this BPA 10 years after
(Resolution No. R4-2008-012) shall be implemented no sooner than | Effective Date of
the effective date of this BPA, and shall remain in effect until May 4, | TMDL
2015. Final WLAs shall apply by May 5, 2015 unless conditional (05/04/2015)
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Unlted Stales i ‘IR ional Ad C%{@ommiSSion o
¢ . legiona ministrator Region 9

Environmental Protection 215 Fremont Street Arizona, California Mandgtes

Agency . :San Francisco CA 94105 Hawaii, Nevada

Pacific Islands

oEPA o
w » September 25, 1989

In Reply
Refer To: W-5

KE= 1vED

W. Don Maughn, Chairman :

State Water Resources Control Board
P.0O. Box 100

Sacramento, California 95801

Dear Mr. Maughn:

It is with pleasure, today, that I can inform you of EPA's
approval of the California NPDES Pretreatment Program and
revisions to the existing State NPDES permit regulations.

california, as you know, was the first state to request and
receive approval of its NPDES program and authorization to

reqgulate discharges from federal facilities via the NPDES permit

program. We look forward to State management of the pretreatment
program with the same vigor and thoroughness that has
characterized State management of the NPDES program.

The enclosed signed and approved Memorandum of Agreement and

Agreement on a conflict Resolution Process should serve to
ensure that the working harmony of our‘agencies continues.

Sincerely,

f>-Daniel W. McGovern
Regional Administrator

Enclosures

© ooy -James W. Baetdge,; SWRCB

, DWQ Rece}
Division Chief'svgf’ﬁa

0CT 3 - 1989
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AGREEMENT ON A CONFLICT RESOLUTION PROCESS
' BETWEEN
REGIONAL ADMINISTRATOR, EPA, REGION 9
AND
CHAIRMAN, STATE WATER RESOURCES CONTROL BOARD

INTRODUCTION

The State Water Resources Control Board (State Board) is the State water

pollution control agency for all purposes of the Clean Water Act pursuant to
Section 13160 of the California Water Code. The U.S. Environmental :
Protection Agency (EPA), Region 9 is under the delegation of the
Administrator of EPA, responsible for implementing or over-seeing
implementation of requirements of the Clean Water Act within the boundaries

of Region 9. The State Board and EPA, Region 9 agree that it is desirable to

define a process for resolving disagreements or conflicts between the

respective agencies which have not otherwise been resolved.

PURPOSE

The purpose of this agreement is to define a process for resolving conf licts
and disagreements where other processes or attempts at reaching agreement
have failed or where other opportunities have not been available. This
agreement neither supersedes nor replaces existing or prospectively developed
processes for resolving disputes. ‘

SCOPE

This agreement applies to all programs, activities and financial support
which is autHbrized by the Clean Water Act. The agreement is binding on the

State Board and EPA, Region 9, and is not binding on Regional Water Quality
Control Boards nor on other organizational entities of EPA.

PROCESS AND STANDARDS FOR DISPUTE RESOLUTION

‘As General Principles

1. Whenever possible, disputes should be resolved informally at the
-~ lowest possible level. . :

2. Disputes should be resolved in a timely manner.

3. Attempts to resolve disputes shall be consistent with the
Clean Water Act and the President's October 26, 1987 Executive
Order, entitled "Federalism". ' -

4. Both parties agree to respond to each other in writing within 30
days of receipt of requests for agreement or decisions or elevation.
to the next level may occur.

¢
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B. Resolution Process

Disputes which cannot be resolved at the staff level will be referred to
a higher level as follows:

1. qirs% step: Resolution at the State Board Division and EPA Branch
evel, :

2. Second step: Resolution at the State Board Executive Director/EPA
“Division Pirector level.

3. Third step: Resolution at the State Board/EPA Regional
: Administrator level. This is the final step where the Regional
Administrator has authority to resolve the conflict.

4. Fourth step: For disputes over requirements originating at EPA
Headquarters or for programs where clear delegation of authority
has not been made to the Regional Administrator, the Chairman of _
the State Board may seek resolution by directing the dispute to the
‘Regional Administrator. Upon receipt of the request the Regional
Administrator shall consult with or seek assistance from the
appropriate office at EPA Headquarters.

Where the Regjonal Administrator is unable to resolve the dispute,
the Chairman of the State Board may pursue a solution to the
dispute by direct contact with Headquarters. The Regional
Administrator shall, upon request of the Chairman of the State
Board, provide assistance to the State in contacting the
appropriate managers in EPA Headguarters.

C. Revjeﬁ of Delegated Authority

The State reserves the right to advise the Administrator of EPA by
letter from the Chairman of the State Board, when it is of the opinion
that authority delegated to the Regional Administrator is inappropriate
at that level or has been abused.

V. TERM

This agreement may be modified from time to time as the parties may agree in
order to simplify the procedures. The agreement may be rescinded by either
party upon 90 days written notice to the other party. :

: () re .
W. Don Maubhdn ) > BariieT W. MWcGovern
Chairman "~ Regional Administrator
State Water Resources Control U.S. Environmental

Board . grogectgon @gency,

: egion
JUN -8 1329 22 SEP 189
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NPDES

MEMORANDUM OF AGREEMENT

BETWEEN

THE U.S. ENVIRONMENTAL PROTECTION AGENCY

THE CALIFORNIA STATE WATER RESOURCES CONTROL BOARD .
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NPDES MEMORANDUM OF AGREEMENT BETWEEN
THE U.S. ENVIRONMENTAL PROTECTION AGENCY AND
THE CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

I. PREFACE

5, Introduction

The State Water Resources Control Board (State
Board) is the State water pollution control agency
for all purposes of the Clean Water Act pursuant to
Section 13160 of the California Water Code. The
State Board has been authorized by the
U.S. Environmental Protection Agency (EPA), pursuant
to Section 402 of the Clean Water Act (CWA), to
administer the National Pollutant Discharge

Elimination System (NPDES) program in California
since 1973.

The Chairman of the State Board and the Regional
Administrator of EPA, Region 9 hereby affirm that
the State Board and the Regional Boards have
primary authority for the issuance, compliance
monitoring, and enforcement of all NPDES permits in
California including NPDES general permits and
permits for federal facilities; and implementation
and enforcement of National Pretreatment Program
requirements except for NPDES permits incorporating
variances granted under Sections 301(h) or 301(m),
and permits to dischargers for which EPA has assumed
direct responsibility pursuant to 40 CFR 123.44.
The State may apply separate requirements to these
facilities under its own authority.

This Memorandum of Agreement (MOA) redefines the
working relationship between the State and EPA
pursuant to the Federal requlatory amendments that
have been promulgated since 1973, and supersedes:

1. THE MEMORANDUM OF UNDERSTANDING REGARDING
PERMIT AND ENFORCEMENT PROGRAMS BETWEEN THE
STATE WATER RESOURCES CONTROL BOARD AND THE
REGIONAL ADMINISTRATOR, REGION IX,
ENVIRONMENTAYL PROTECTION AGENCY, signed
Maxrch 26, 1973: and

- 2. The STATE/EPA COMPLIANCE AND ENFORCEMENT
AGREEMENT, dated October 31, 1986. The State’s
standard operating procedures for the NPDES and
pretreatment programs are described in the
State’s Administrative Procedures Manual (APM).

Ll
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The State shall implement the provision of this

MOA through the APM. The State’s annual
workplan, which is prepared pursuant to Section
106 of the CWA, will establish priorities,
activities and outputs for the implementation
of specific components of the NPDES and
pretreatment programs. The basic requirements
of this MOA shall overrjide any other State/EPA
agreements as required by 40 CFR 123.24(c).
EPA shall implement the provisions of this MOA
through wrjtten EPA policy guidance and the
annual State/EPA 106 agreement.

The following definitions are provided to clarify

the provisions_of this MOA.

10

“The APM*" means the State’s Administrative
Procedures Manual. 'he APM describes standard
operating requirements, procedures, and
guidance for internal management of the

State Board and Regional Boards in the
administration of the NPDES and pretreatment
programs. The APM is kept current through
periodic updates.

"Commenté" means recommendations made by EPA or
another party, either orally or in writing,
about a draft permit.

"Compliance monitoring® means the review of
monitoring reports, progress reports, and other

reports furnished by members of the regulated
community. It also means the various types of
inspection activities conducted at the

facilities of the regulated community.

"CWA" means the Clean Water Act [33 USC 1251
et. seq.].

“Days" mean calendar days unless specified
otherwise.

"prenotice draft permit" is the document
reviewed by EPA, other agencies, and the
applicant prior to public review.

*Draft permit" is the document reviewed by EPA

and the public.
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“Enforcement” means all activities that may be

undertaken by the Regional Boaxds, the State
Board, or EPA to achieve compliance with NPDES

“"EPA" means the U.S. Environmental Protection
Agency (EPA) Region 9, unless otherwise stated.

"Formal enforcement action" means an action,
order or referral to achieve compliance with
NPDES and pretreatment program reguirements

that: (a) specifies a deadline for compliance;

having to prove the original violation; and
(c) subjects the defendant to adverse legal
consequences for failure to obey the order (see

Oversight of NPDES Programs, FFY 1986, dated

Administrative Civil Liability Orders, Cease

January 1, 1988, the State and Regional Boards
will have authority to impose administrative

requirements of 40 CFR 123.27(a)(3)(i), for all
NPDES and pretreatment program violations.

"Taggsuance” means the issuance, reissuance, or

modification of NPDES permits through the

adoption of an order by a Regional Board or the

applications, prenotice draft permits, draft
permits, or proposed permits that are based on
federal law or regulation, which are filed as
“objections", and which must be resolved before
a NPDES permit can be issued, or reissued or
modified thereto. "“Objection" and "formal

8.
and pretreatment program requirements.

'9;

-10"
(b) is independently enforceable without
footnote #6, p.19, National Guidance for
January 20, 1985). Time Schedule Orders,
and Desist Orders, Cleanup and Abatement
Orders, and referrals to the Attorney
‘General meet these criteria. Effective
civil liability, consistent with the

11‘
State Board.

32, "Objections" means EPA objections to
objection" mean the same thing.

13.

»Proposed permit“ means a permit adopted by the
State after the close of the public comment
period which may then be sent to EPA for review
before final issuance by the State. The
State’s common terminology of "adopted permit*
is equivalent to the term "proposed permit" as

used at 40 CFR 122.2.
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14. Quality Assurance" means all activities
undertaken by the State or EPA to determine the
accuracy of the sampling data reported on

Discharge Monitoring Reports (DMRs), inspection
reports; and other reports.

15. ”State“ means the staff and members of the
Regional Boards and the State Board
collectively.

16. "106 Workplan® means the annual agreement that
is negotiated between the State and EPA.

C. HRoles and Res

onaibilities

1. EPA gesgqnsibilities

EPA is responsible for:

a. Providing financial, technicdl, and other
; forms of assistance to the State;

b. Providing the State Board with copies of
all progosed, revised, promulgated,
remanded, withdrawn, and suspended federal
regulations and guidelines;

c. Advising the State Board of new case law
pertaining to the NPDES and pretreatment
programs;

d. Providing the State Board with draft and
final national policy and guidance
docuents;

e. Mohitoring the NPDES and pretreatment
programs in California to assure that the
program is administered in conformance
with federal legislation, requlations, and
policy;

£. Intervening as necessary in specific
situations (such as development of draft
permits, or permit violations) to maintain
program consistency throughout all states
and over time;

g Aémiﬁistering the program directly to the
. “following classes of facilities:
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(1) Dischargers granted variances under ‘
Sections 301(h) or 301(m) of the CWA;
and h

(2) Dischargers which EPA has assumed
direct responsibility for pursuant to
40 CFR 123.44, and

2. State Board Responsibilities

The State Board is responsible for supporting
and overseeing the Regional Board’s management
of the NPDES and pretreatment programs in
California. This responsibility includes:

a. Evaluating Regional Board performance in
the areas of permit content, procedure,
compliance, monitoring and surveillance,
quality assurance of sample analyses, and
program enforcement;

b. Acting on its own motion as necessary to
agssure that the program is administered in
conformance with Federal and State
legislation, regulations, policy, this
MOA, and the State annual 106 Workplan;

28 Providing technical assistance to the
Regional Boards;

d. Developing and implementing regulations,
policies, and guidelines as needed to
maintain consistency between State and :
federal policy and program operations, and
to maintain consistency of program
implementation throughout all nine regions
and over time;

e. Reviewing decisions of the Regional Boards
upon petition from aggrieved persons or'
upon its own motion;

) £ Assisting the Regional Boards in the
. implementation of federal program
revisions through the development of
policies and procedures; and

g Performing any of the functions and
responsibilities ascribed to the Regional
Boards.

i
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h. California Pretreatment Program
responsibilities as listed in Section
III.B. of this MOA.

Regional Board Responsibilities

The following responsibilities for managing the
NPDES and pretreatment programs in Cali ornia
have been assigned to the Regional Boards.
These responsibilities include:

a. Regulating all discharges suhject to the

‘ NEDES and pretreatment programs, except
those reserved to EPA, in conformance with
Federal and State law, regulatijons, and
policy; '

b. Maintaining technical expertise, ;
administrative procedures and management
control, such that implementation of the
NPDES and pretreatment programs
consistently conforms to State laws,
regulations, and policies;

c. Implementing federal program revisions;

d. Providing technical assistance to the .
' regulated community to encourage voluntary
compliance with program requirements;

e. Assuring that no one realizes an economic
advantage from noncompliance;

f.  Maintaining an adequate public file at the
appropriate Regional Board Office for each
permittee. Such files must, at a minimum,
include copies of: permit application,
issued permit, public notice and fact -
sheet, discharge monitoring reports, all
inspection reports, all enforcement
actions, and other pertinent information
and correspondence;

g. Comprehensively evaluating and assessing
compliance with schedules, effluent
limitations, and other conditions in
permits; '

h. Taking timely and appropriate enforcement
actions . in accordance with the CWA,
applicable Federal regulations, and State
Law; and

80

Page 75 of 660

CSD000201



II..

D.

Received

March 30, 2011
Commission on
State Mandates

i. california Pretreatment Program
responsibilities as listed in Section III.
B of this MOA.

Program Coordination

In order to reinforce the State Board’s program
policy and overview roles, EPA will normally
arrange its meetings with Regional Board staff
through appropriate staff of the State Board. 1In
all cases, the State Board will be notified of any
EPA meetings with Regional Boards.

Conflict Resolution

Disputes shall be resolved in accordance with the
Agreement on a Conflict Resolution Process Between
Regional Administratox, EPA, Region 9 and Chairman,
State Water Resources Control Board.

PERMIT REVIEW, ISSUANCE, AND OBJECTIONS

A.

General

The State Board and Regional Boards have primary
authority for the issuance of NPDES permits. EPA
may comment upon or object to the issuance of a
permit or the terms or conditions therein: Neither
the State Board nor the Regional Boards shall adopt
or issue a NPDES permit until all objections made by
- EPA have been resolved pursuant to 40 CFR 123.44 and
this MOA. The following procedures describe EPA
permit review, comment, and objection options that
may delay the permit process. These options present
the longest periods allowed by 40 CFR 123.44.
. However, the process should normally require far
less time. :

The State Board, Regional Boards, and EPA agree to
coordinate permit review through frequent telephone
contact. Most differences over permit content
should be resolved through telephone liaison.
Therefore, permit review by the State and EPA should
not delay issuing NPDES permits. However, if this
review process causes significant delays, the Chief,
Division of Water Quality (DWQ) of the State Board
(or his or her designee), and the Director, Water
Management Division (WMD) of EPA (or his or her
designee) agree to review the circumstances of the
delays. The State Board and EPA shall determine the
reasons for the delays and take corrective action.
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To the extent possible, all expiring NPDES permits
shall be reissued on or before their expiration. If
timely reissuance is not possible, the State Board
will notify the Regional Administrator of the
reasons for the delay. In no event will permits
continued administratively beyond theix expiration
date be modified or revised.

In the case of the development of a general peim
the Regional Board will collect sufficient data tq
develop effluent limitatipons and prepare and draft
the general permit. The Regional Board will issue
and administer NPDES general permits in accordance
with the California Water Code, Division 7 and
federal requlations 40 CFR 122.28.

-

1. EPA Waiver of Review

a. EPA waives the right to routinely review,
object to, or comment upon State-issued
permits under Section 402 of the CWA for
all categories of discharges except those
identified under II.A.2. below.

b: Notwithstanding this waiver, the State
Board and the Regional Boards shall
furnish EPA with copies of any file
material within 30 days of an EPA request
for the material.

C. The Regional Administrator of EPA, Region
9 may terminate this waiver at any time,
in whole or in part, by sending the State
Board a written notice of termination.

d. 27he State shall supply EPA with copies of
final permits.

2. Permits Subiject to Review

a. The Regional Boards shall send EPA copies .
of applications, prenotice draft permits,
draft permits, adopted (proposed) permits,
and associated Fact Sheets and Statements
of Basis for the following categories of
discharges.

(1) Discharges from a "major" facility as
defined by the current major
dischargex list;
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Discharges to territorial seas;

Discharges from facilities within any
of the industrial categories
described under 40 CFR Part 122,
Appendix A;

Discharges which may affect the water

(3)

quality of another state;

Discharges to be regulated by a

(6)

(7)

General Permit (excludes applications
since they are not part of the

General Permit process);

Discharges of uncontaminated cooling

water with a daily average discharge
exceeding 500 million gallons;

Discharges from any other source
which exceeds a daily average
discharge of 0.5 million gallons; and

(8)

B. Applications

Other categories of discharges EPA
may designate which may have an
environmental impact or public

visibility. The Regional Boards or
the State Board will consult with EPA
regarding other significant
discharges. ’

The provisions for EPA review of applications do not

apply to General Permits, because applications are
not part of the General Permit Process.

1, Initial Applications
a. The Regional Boards shall forward a

complete copy of each NPDES application to

EPA and the State Board within 15 days of
its receipt. ;
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b. EBA shall have 30 days* from receipt of
the application to comment upon or object
to its completeness. : ;

(1) EPA shall initially express its
" comments and objections to
the Regional Board through staff
telephone liaison.

(2) FEPA shall send a copy of comments or
objections to an application to the
Regional Board, the State Board, and
the applicant.

(3) If EPA fails to send written comments
or objections to an application
within 30 days of receipt, EPA waives
its right to comment or object.

c. An EPA objection to an application shall
specify in writing:

(1) The nature of the objection;

(2) The sections of the CWA or the NPDES
requlations that support the
objection; and

(3) The information required to eliminate
the objection.

2. State Agreement with EPA Objections and Revised
Applications . » :

a. If the State agrees with EPA’'s
objections,the Regional Board shall
forward a complete copy of the revised
application to EPA within 10 days of its
arrival at the Regional Board offices.

r—rrer S———

*COMPUTATION OF TIME: Pursuant to 40 CFR 124.20(d), three(3)
days shall be allowed for transit of documents by mail.
Therefore, the State must allow at least 36 days, from the
postmark date on the application for receipt of an EPA response.
1f the State Board or a Regional Board delivers a document to EPA
within less than three days, the number of days saved by such
delivery may be subtracted fxom the 36 days. All of the
timeframes mentioned in this MOA are in calendar days.

-lOf
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Another 30-day review period shall begin

upon EPA’s receipt of the revised

application; and

This application review process shall be
repeated until the application complies
with all NPDES regulations.

When EPA has no objections pursuant to

40 CFR 123.44, the Regional Board may

complete development of a prenotice draft

NPDES permit.

If an objection is filed, EPA shall advise
the State Board and the Regional Board in
writing when the application is complete.

£.

The Regional Board will be responsible for
notifying the applicant.

3 State Disagreement with EPA Objections and

Dxraft Permits

1f the Regional Board or the State Board
disagrees with EPA’'s assertion that an
application is incomplete, they may issue a
prenotice draft permit, provided that:

a‘

The Regional Board or the State Board
states in a transmittal letter that the

"prenotice draft permit has been issued an

EPA objection to the application;

EPA may add comments upon or objections to
the prenotice draft pewmit including a

reliteration of its objestion to the

application;

Objections to &n application will be

subject to the same procedures as an EPA

‘cbjection to the prenotice draft permit,

C. 2renctice

as described below except that the State
shall not issue a public notice for a
draft permit for which there is an
unresolved EPA objection. 4

Draft Permits

1. EPA Review of Individual Prenotice Draft Permits

.

It is the intent of the Regional Boards,

or the State Board whenever it undertakes
the issuance of an NPDES permit, to issue
apranotice draft WPDES permit. A copy of

Epye
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associated Statement of Basis or Fact _
Sheet shall be sent to EPA. As a matter
of urgency the Regional Board or the State
Board may decide not to issue a prenotice

draft NPDES permit.

EPA shall have 30 days from its receipt to
send comments upon, or an initial .
objection to, the prenotice draft permit
to the Regional Board and State Board.

{1} 1If EPA mails an initial objection
pursuant to 40 CFR 23.44 within 30
ddys from its receipt of a prenotice
draft permit, EPA shall have 90 days
from its receipt of the prenotice
draft permit to mail a formal
objection.

(2) If EPA requests additional 1
- information on a prenotice raft
permit, a new 30-day review shall
begin upon EPA's receipt of the
additional information.

(3) If EPA mails an initial objection
pursuant to 40 CFR 123.44 within 30
days from its receipt of additional
information, EPA shall have 90 days
from its receipt of the additional
information to mail a formal
objection.

If a prenotice draft permit is not issued,
the procedures and schedules for EPA
review, comment, and objections to a
prénotice draft permit, described in

Section 1I.C.4, shall apply to the draft
permit. ’ :

2. EPA Review of Prenotice Draft General Permits

a.

The Regional Boards, or the State Board

whenever it urndertakes the issuance of an

NPDES General Permit, shall mail a copy of
each prenotice draft Generalmit and Fact
Permit Sheet, except for those fox
stormwater point sources, to:

-12-
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(1) Director :
Office of Water Enforcement and
Permits (EN 335)

U.S. Environmental Protection Agency
401 M Street S.W.

Washington, D.C. 20460; and
(2) EPA, Region 9.

b. EPA, Region 9, and the Director of the

- office of Water Enforcement and Permits,
EPA Headguarters, shall have 90 days from
their receipt of the prenotice draft
General Permit to send comments upon or
objections to the State Board and Regional
Board.

C. If a prenotice draft general permit is
issued, the procedures and schedules for
EPA review, comment, and objections to a
prenotice draft permit, described in
Section II.C.4 shall apply to the draft
general permit.

EPA Comments

a. The Regional Boaxrds and State Board shall
treat any comments made by EPA upon a
prenotice draft individual permit or upon
a prenotice draft General Permit as they
would comments from any authoritative
source.

b, The Regional Boards or the State Board

shall prepare a written response to each
significant comment made by EPA that they

do not accommodate by revising the draft
permit.

EPA Obijections

The discussion below describes the procedures
the Regional Boards and State Board may pursue
if EPA issues an objection to a prenotice draft
permit. NPDES regulations restrict the.
resolution of an EPA objection to three
alternatives, or a combination thereof: (a)
the Regional Board or the State Board changes
the permit, (b) EPA withdraws the objection,

_or (c) EPA acquires exclusive NPDES

jurisdiction over the discharge.

-13-
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Timing of EPA Objections

(1)

(2)

(3)

1f the Regional Board or the State
Board receives an initial objection
from EPA within 36 days of the
postmark on the prenotice draft
ermit sSent to EPA, the Regional
Board or the State Board shall delay
issuance of the public notice until

otie of the following eventa occuri

(a) The Regional Board has received
EPA’s formal objection;

(b) EPA withdraws the initial
objection; or

(c) Ninety-six (96) days have passed
' from the postmark on the = - o
prenotice draft (See Section
I1.C.2 for timing of EPA
objections to prenotice general
permits). '

Whenever EPA files an initial

objection to a prenotice draft
permit, EPA shall expedite its effort
to file the formal objection, in
order to avoid undue delay of the
permit’s final issuance.

EPA may not make an initial objection
to the prenotice draft permit once’
its 30-day review period has lapsed.

(4)

(5)

(6)

EPA may not make a formal ohjection

to the prenotice draft permit, if it
failed to make an initial objection .
within the 30-day period. - i

EPA may not make a formal objection

- to the Preenotice draft permit once

the 90-day objection period has
lapsed.

EPA may not modify the objection,
after the 90-day formal objection
period, to require more change to the
prenotice draft permit than was :
required under the original

objection.
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EPA may revise the objéction within

(8)

its allotted 90-day objection period

to require additional changes to the

prenotice draft permit than were

required under its orxriginal
objection. Such a change to an
objection by EPA shall cause the
State’s allotted 90 day response
period to restart upon the State’s
eceipt of the revised objection.

If the Regional Board receives an EPA

formal objection within the 96 days
specified above, the State Board or
the Regional. Board may exercise one
of the options described under
11.C.4.c. and 1I.C.4.d. below.

Content of EPA Objections

(1)

(2)

(3)

identify:

For initial objections that must be
filed within 30 days, EPA may simply

(a) The name of the facility and its
NPDES umber; and

(b) The genexal nature of the
objection.

For formal objections that must be
filed within 90 days, EPA shall
specify:

(a) The reasons for the objections;

(b) The section of the CWA, the

regulations or the guidelines
which support the objection; and

(c) The changes to the permit that
are required as a condition to
elimination of the objection.

_Every EPA objection shall be based

upon one or more of the grounds for
objection described under 40 CFR
123.44(c). EPA shall:

(2) Cite each of the grounds which
applies to the objection; and

L
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(b) Explain how each citation
applies to a deficiency of the
prenotice draft
permit.

Correspondence from EPA which objécts
to a prenotice draft permit, but
which fails to meet the substantive

criteria of this part {(II.C.4.D) does

not constitute an objection and may
be treated by the State as comments.

c. State Board Options

(1)

If EPA and a Regional Board are
unable to resolve a disagreement over
provisions of a prenotice draft
permit to which EPA has filed a

formal objection, the State Board may

mediate the disagreement to a

resolution that is satisfactory to
EPA and to the Regional Board.

(2)

If the disagreement proves
intractable, the State Boaxd may:

(a) Revise and resubmit the
preriotice draft permit in
accordance with the required by
the EPA objection (The State
Board would then be obliged to
continue the issuance process
and adopt the permit if the
Regional Board declines todo
s0);

(b) Request a public hearing
pursuant to 40 CFR 123.44(e); or

" (c) Hold a public hearing on the EPA

objection. :

d. Regional Board Options

(1)

1f the Regional Board changes the .
prenotice draft permit to eliiminate
the basis of the EPA formal objection
within 90 days of the Regional
Board’s receipt of that objection,
the permit will remain within the

16~
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Regional Board’s Jurisdiction (see 40
CFR 123.44(h)). The Regional Board
may then continue on to the public
notice of the permit.

(2) If EPA and a Regional Board are
unable to resolve a disagreement over
provisions of a prenotice draft
permit to which EPA has filed a
formal objection, the Regional Boarxd
mays

(a) Regquest that EPA conduct a
public hearing, pursuant to 40
CFR 123.44(e); or

(b} Hold a public hearing on the EPA
objection.

e. The State Board or a Regional Board lolds
a Public Hearing

(1) If either the State Boaxrd or a
Regional Board decide to hold a
public hearing on an EPA objection,
that Board shall:

(a) Prepare a written rebuttal
describing the legal and
environmental reasons why each
each provision of the prenotice
draft permit shcuid not be
changed to accomodate the
objection. '

(b) Issue a public notice in
accordance with 40 CFR 124.10
and 40 CFR 124.57(a) to open the
public comment period and
announce the public hearing;

(c) Make available forx public
raview:

0 The permit application;

¢ The draft permit;

o The Fact Sheet or Statement
of Basis;

© All comments received upon
the draft permit;
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£ q i

o The EPA objections; and
o The Regional Board’s
rebuttal; ‘

(d) Conduct the hearing in
accordance with 40 CFR '124.11
and 124.12: and

(e) Decide whether to accommodate:
the EPA objection.

(2) A representative of EPX shall attend
the hearing to explain EPA’s
objection.

£. State Board and Regional Board Failure to
Respond within 90 days (see 40 CFR
123.44(h))

EPA shall acquire exclusive NPDES ,

authority over the discharge pursuant to
40 CFR 123.44(h)(3), if within 90 days of
their receipt of an EPA formal objection:

(1) Neither the State Board nox the
Regional Board changes the permit to
eliminate the basis of the EPA

objection;

(2) Neither the State Board nor the
Regional Board requests EPA to hold a
public hearing pursuant to 40 CFR
123.44(e); and

(3) EPA does not withdraw the objection.

This applies whether or not the State
Board or a Regional Board holds a
public hearing on the EPA objection.

g. EPA Public Hearing of an EPA Objection

(1) If the State Board or a Regional
Board requests a public hearing
pursuant to 40 CFR 123.44(e) within
the 90-day response period, EPA shall
hold a public hearing in accordance
with the procedures of 40 CFR Part
124.

(2a) 1If the State Board or Regional
Board withdraws its request for

=18~
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a public hearing before EPA has

issued the public notice, EPA

shall cancelthe hearing unless

third party interest otherwise

warrants a hearing pursuant to

40 CFR 123.44(e).

(b) If the State Board or Regional
Board withdraws its request for
a public hearing after EPA has
issued the public notice of the
hearing, and EPA determines that
there is not sufficient third
party interest pursuant to 40
CFR 123.44(e), the State Board
or Regional Board shall publish
a public notice and send a
cancellation to everyone on the
EPA mailing list.

(2)

Within 30 days after the EPA public

(3)

(4)

hearing, EPA shall:

(a) Reaffirm, withdraw, or modify
the original objection; and

(b) Send notice of its action to:

The State Board;

The Regional Board;

The applicani; and

Each party who submitted
comments at the hearing.

0000

If EPA does not withdraw the

objection, the State Board or
Regional Board shall have 30 days
from its receipt of the EPA notice to

change the permit to eliminate the

basis of the objection. :

If EPA modifies the objection to
require less change to the
prenotice draft permit than was
required under the original
objection, the State Board or
Regional Board shall have 30 days
from its receipt of the EPA notice to

change the permit to eliminate the
basis of the objection.

~19-
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(3)

(6)

EPA may not modify the objection to
require more change to the prenotice
draft permit than was required by the
original objection.

If the State Board or Regional Board
fails to send & revised draft permit
to EPA within 30 days of its receipt
of the EPA notification, EPA acquires
exclusive NPDES authority over the
discharge pursuant to 40 CFR
123.44(h)(3).

h. Resolved Objections

(1)

(2)

Public Notice

Whenever EPA has filed a formal
objection to a prenotice draft permit
and the State Board or Regional Board
has changed the permit to eliminate
the basis of the objection, or EPA
has withdrawn thée objection, EPA
shall send notice to:

(a) The State Board;
(b) The Regional Board;
(c) The applicant; and

(d) Every other party who has
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submitted comments upon the EPA

objection.

EPA shall send the notice within 30
days of its receipt of the revised
State permit, or upon its withdrawal
of the objection.

1. If the State Board or Regional Board does not
receive an EPA initial objection within 36 days
of the postmark on the individual prenotice
draft permit or within 96 days of the postmark
of the prenotice draft general permit, the ' .
State Board or Regional Board may proceed with
the public notice process. .

2. - The State Board or Regional Board shall issue
the public notice and conduct all public

-20-
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participation activities for NPDES permits in

accordance with the provisions of 40 CFR Part

124 applicable to State Programs.

(a) The Regional Boards and State Board shall
make electronic or stenographic recordings
of each of the EIR public hearings,
pursuant to 23 California Administrative
Code Section 847.4(a).

() The Regional Board or the State Boaxd
shall make a copy of all comments,
including tapes or transcripts of oral
comments presented at Board Hearings, and
the Board’s written responses to the
comments, available to EPA and the public

upon request, pursuant to 40 CFR 124.17(a)
and (c).

All EPA comments upon and objections to a
prenotice draft permit, draft permit or both,
and all correspondence, public comments and
other documents associated with any EPA
objections shall become part of the
administrative record/permit file and shall be
available for public review.

Permits

1.

The State Board and Regional Boards shall send

a copy of each draft permit and its Statement
of Basis or Fact Sheet to EPA as part of the
public notice process. A copy of each draft
general permit, and accompanying fact sheet
except those for stormwater point sources,
shall be sent to EPA and:

Director

" Office of Water Enforcement

and Permits (EN 335)

U.S. Environmental Protection Agency
401 M Street SW

Washing.on, DC 20460

EPA may not object to a draft permit which it
had an opportunity to review as a prenotice
draft permit, except to the extent that it

. includes changes to the prenotice draft permit,

or the bases of the objection were not

reasonably ascertainable during the prior

review period (e.g., because of new facts, new
science, or new law).

-21~
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Tf EPA issues an objection to a draft permit,
the procedures described under II.C.4. shall
apply.

F. Final Pexmits

1.

Final Permits Become Effective Upon Adoption

NPDES permits other than general permits,
adopted by the State Board or Regional Boards

shall become effective upon the adoption date
only when:

a. EPA has made no objections to the permit;
b. vhere has been no significant public
comment ;

c. There have been no changes made to the
latest version of the draft permit that
was sent to EPA for review (unless the
only changes were made to accommodate EPA
comments); and

4. The State Board or Regional Board does not
specify a different effective date at the
time of adoption. '

permit Becomes Effective 50 Days after Adoption

NPDES permits, other than general permits,
adopted by the State Board or Regional Board
shall become effective on the 50th day after
the date of adoption, if EPA has made no
objection to the permit; if:

a. There has been significant public comment ;
or
b. Changes have been made to the latest

version of the draft permit that was sent
to EPA for review (unless the only changes
were made to accommodate EPA comments) .

permit Becomes Effective 100 days after
Adoption

General permits adopted by the State Board or
the Regional Boards shall become effective on
the 100th day after the date of adoption, if
EPA has made no objection to the permit, if:

-22-
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a. There has been significant public comment;
b. Changes have been made to the latest

version of thet draft permit that was sent
to EPA for review (unless the only changes
were made to accommodate EPA comments).

4. EPA Review of Adopted Permits

a. Transmittal of Adopted Permits to EPA

The Regional Boards shall send copies of
the following documents to EPA and the
State Board, upon adoption of each NPDES
permit identified under II.A.2:

(1) Each significant comment made upon
the draft permit, including a
transcript or tape of all comments
made at public hearings;

(2) The response to each significant
_ comment made upon the draft permit;

(3) Recommendations of any other affected
states, including any written
comments prepared by this State te
explaining the reasons for rejecting
any other states’ written
recommendations.

(4) The Executive Officer (or State Board
Executive Director) summary sheet;

(5) The Fact Sheet or Statement of Basis,
if it has been changed; and

(6) The final permit.

. For general permits, except those for
stormwater point sources, the State
Board also shall send copies of these
documents to: ‘

Director
Office of Water Enforcement
and Permits (EN 335)

U.S. Environmental Protection Agency
401 M Street SW

Washington, DC 20460
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b. EPA Review Period

EPA shall have 30 days from its receipt of
these materials to review and comment upon
or object to an NPDES permit which becomes
effective 50 days after the date of '
adoption under II.F.2.

EPA shall have 90 days from its receipt of
theBe materials to review and comment upon
or object to a general permit which
becomes effective 100 days after the date
of adoption under II.F.2.

c. EPA Comments upon Adopted Permits

If EPA comments upon an adopted permit
pursuant to II.F.3.b. above, the State .
Board or Regional Board must either change
the permit to accommodate the comments, ox
respond to the comments as follows:

(1) If, the State Board or Regional Board
changes the permit, the permit will
have to be readopted unless the only
changes fall within the definition of
minor modifications under 40 CFR '
122.63, in which case the permit may
take effect as originally scheduled
(at least 50 days after the date of
adoption); or

(2) If the State Board oxr Regional Board
responds to the EPA comment instead
of changing the permit, the perxmit
may take effect as originally
scheduled (at least 50 days after the
date of adoption}). :

d. EPA Objection to Adopted Permits

If EPA mails an initial objection to an
adopted permit within 30 days of its
receipt pursuant to II.P.3.b., the full
objection process will have begun, as
described under II.C.4. and the permit .
effoctive date shall be stayed until the
basis of the EPA objection has been
eliminated.

~24-
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e. Restrictions upon EPA Comments and
Objections ‘

(1) EPA shall use this review period to
make objections which pertain only:

'~ (a) To changes made to the draft
: permit;

(b) To comments made upon the
permit;

(c)‘ Toc new information that was not
reasonably ascertainable during
the initial review period; or

(d) To objections made by EPA to the
draft permit.

(2) EPA shall not use this review period
to file comments or objections which
it neglected to file during the
prenotice comment period or during
the public notice comment period.

Permit Modification

1.

When a Regional Board or State Boarxd decides to
modify an NPDES permit, a prenotice draft
permit shall be given public notice and issued
in accordance with NPDES regulations.

Whenever a Regional Board or State Board
decides to modify an NPDES permit, the Regional

Board or State Board shall follow the EPA

review procedures for prenotice draft permits

described under II.C. through Il.F.

Minor permit modifications (not the same as
modifications to winor permits) as described
under 40 CFR 122.63 may be accomplished by
letter, and are not subject to public review
prior to their issuance under NPDES. However,
they are subject to notice and review
provisions under State law The following
protocol shall apply to "minor permit

modifications": :

a. The Regional Boards or State Boaid, as
appropriate, shall send a copy of each

=25=
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minor permit modification to EPA and the
State Board. i

b. If EPA or the State Board notice that a
minor modification has been issued (by
either a Regional Board or the State
Board) which does not conform to the
criteria of 40 CFR 122.63, the State Board
shall notify the permittee and the -~
Regional Board that the minor modification
was improper. The State should initiate
promptly any proceedings necessary to void
or rescind the modification. The Regional
Board or State Board may then initiate a
formal permit modification that is subject
to public review as specified by NPDES
regulations.

4. No NPDES permit shall be modified to extend
beyond the maximum term allowed by NPDES
regulations. If a Regional Board or State
Board decides to extend a permit expiration
date to a date more than five years from the
date of issuance of the permit, the Board shall
revoke and reissue the permit in accordance
with NPDES regulations. .

H. Administrative or Court Action

If the terms of any permit, including any permit for
which review has been waived pursuant to Part
II.A.1. above, are affected in any manner by
administrative or court action, the Regional Board
or State Board shall immediately transmit a copy of
the permit, with changes identified, to EPA and
shall allow 30 days for EPA to make written
objections to the changed permit pursuant to Section
402(d)(2) of the CWA. '

I. Variance Requests

1. State Variance Authority

a. The State may approve applications for the
following variances, subject to EPA
objections under Section C.4 above:

(1) Compliance extension based on delay
of a publicly owned treatment works
* {POTW), under Section 301(i) of the
CWA;

L%6=
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(2) Compliance extension based upon the
use of innovative technology, under
Section 301(k) of the CWA; and

(3) Variances from thermal pollution
requirements, under Section 316(a) of
the CWA.

Unless the State denies the variance
application, the State shall adopt
approved modifications as either formal
modifications to active permits or as
provisions of reissued permits.

State/EPA Shared Variance Authority

a.

The State may deny or forward to EPA, with
or without recommendations, applications
for the following variances:

(1) Variances based upon the presence of
fundamentally different factors
(FDF), under Section 301(n) of the
CWA;

(2) Variances based upon the economic
capabilities of the applicant, under
Section 301(c) of the CWA;

-(3) Variances based upon water quality

factors, under Section 30l1(g) of the
CWA; and

(4) Variances based on economic and
social costs or upon the economic
capabilities of the applicant for
achieving EPA promulgated water
quality related effluent limitations,
under Section 302(b)(2) of the CWA.

Unless the State denies the variance
application at the outset, the State will

subsequently issue an NPDES permit based
upon EPA‘s final decision.

Certification and Concurrence in EPA Variance

a.

‘Decisions under Sections 301(h) and 301(m)

The State may deny or forward to EPA, with
or without recommendations, applications
for the following variances:

-2
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(1) Vvariances based upoh the guality of
coastal marine waters under Section
301(h) of the CWA (these are

addressed by a separate agreement.);
and

(2) Variances based upon the energy and
environmental costs of meeting
requirements for wood processing
waste discharged to the marine waters
of Humboldt Bay, under Section 301(m)
of the CWA.

b. 1f EPA decides to prepare a draft permit
on the application for a variance, the
State will issue or deny waste discharge
requirements under its own authority as
part of the concurrence process. '

(1) The State’s decision on issuance of
waste discharge requirements shall
constitute the State’s decision on
concurrence in the variance. Any
amendment or rescission of the waste
discharge requirements, and any State
Board order finding that a Regional
Board’s action in issuing the waste
discharge requirements was '
inappropriate or improper, shall
constitute a modification of the
state‘s concurrence if the amendment,
rescission, or State Board order is
issued before EPA issues a final
permit authorizing the variance. -

(2) Waste discharge requirements issued
by the State shall require compliance
with any condition EPA imposes in the
final permit. Any authorization made
by the waste discharge requirements
to discharge under a variance will be
contingent upon issuance of a permit
by EPA authorizing the variance.

(3) EPA will not issue a final permit
until the State issuss waste
discharge requirements. If the waste
discharge requirements are issued by
a Regional Board, EPA will not issue
a final permit until at least 31 days
after the Regional Board’s decision.
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While any timely petition is still
pending before the State Board, EPA
will not issue a final permit until
after 10 months have passed without
State Board action on the petition.
After 10 months have passed without
State Board action on the petition
EPA may issue a 301(h) permit
provided that the permit includes a
reopener clause allowing EPA to
revise the permit consistent with the
State Board’s order on the petition
for review. If the State Board
initiates action on the petition
within 10 months, by notifying the

. parties involved that the petition is
complete, EPA will not issue a
301 (h) permit until after the state
Board has issued an order on the
petition for review.

(4) A permit issued by EPA shall
incorporate any condition of the
State’s concurrence, including any
provisions of the waste discharge
requirements issued to the
discharge, unless EPA substitutes a
more stringent requirement.

III. PRETREATMENT PROGRAM

A.

General

B.

This Section defines the State Board, the Regional
Boards, and EPA responsibilities for the :
establishment, implementation, and enforcement of
the National Pretreatment Program pursuant to
Sections 307 and 402(b) of the CWA, and as described

in Section VI of the "NPDES Program Description,
January 1988, - : f

Roles and Responsibilities

EPA will oversee California Pretreatment Program
operations consistent with the requirements of 40
CFR Part 403, this Section of the MOA, and Section
VI of the "NPDES Program Description, January 1988".

Consistent with State and federal law, and the State

Clean Water Strategy, the State will administer the
California Pretreatment Program.
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The State Board will have primary responsibiiity

for:

1.

2.

Developing, implementing, and overseeing the
California Pretreatment Program; '

providing technical and legal agsistance to the
Regional Boards, publicly owned treatment works
(POTWs ), and industrial users;

Developing and maintaining a data management

system;
Providing information to EPA or othexr ;
organizations as required and/or requested; and

Reviewing and ruling on petitions for review of
Regional Board decisions. ’

The Regional Boards, with the assistance and

oversight of the State Board, will have primary

responsibility for:

1.

"Enforcing the National pretreatment standards:

prohibited discharges, established in 40 CFR
403.5;

Enforcing the National categorical pretreatment
standards established by the EPA in accordance
with Section 307 (b) and (c) of the CWA, and
promulgated in 40 CFR Subchapter N, Effluent
Guidelines and Standards; ‘

Review, approval, or denial of POTW ‘

Pretreatment Programs in accordance with the
procedures discussed in 40 CFR 403.8, 403.9,
and 403.11;

Requiring a Pretreatment Program as an . :
enforceable condition in NPDES permits oxr waste
discharge requirements issued to POTWs as
required in 40 CFR 403.8, and as provided in
Section 402(b)(8) of the CWA;

Requiring POTWs to develop and enforce local
limits as set forth in 40 CFR 403.5(¢c);

Review and, as appropriate, approval of POTW

requests for authority to modify categorical
pretreatment standards to reflect removal of
pollutants by a POTW in accordance with 40 CFR

ot
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403.7, 403.9, and 403.11, and enforcing
related conditions in the POTW's NPDES permit
or waste discharge requirements;

7. Overseeing POTW Pretreatment Programs to ensure
compliance with requirements specified in 40
CFR 403.8, and in the POTW’'s NPDES permit or
waste discharge requirements;

8. Performing inspection, surveillance, and
monitoring activities which will determine,
independent of information supplied by the
POTW, compliance or noncompliance by the POTW
with pretreatment requirements incorporated
into the POTW permit;

9. Providing the State Board and EPA, upon
request, copies of all notices received from
POTWs that relate to a new or changed
introduction of pollutants to the POTW; and

10. Applying and enforcing all other pretreatment
regqulations as required by 40 CFR Part 403.

POTW Pretreatment Program and Removal Credits
Approval

Each Regional Board shall review and approve POTW
applications for POTW pretreatment program authority
and POTW applications to revise discharge limits for
industrial users who are, or may in the future be,
subject to categorical pretreatment standards. It
shall submit its findings together with the
application and supporting information to the State
Board and EPA for review. No POTW Pretreatment
Program or request for revised discharge limits
shall be approved by the Regional Boards if the
State Board or EPA objects in writing to the

approval of such submission in accordance with 40
CFR 403.11(d).

Note: No removal credits can be approved until EPA

promulgates sludge regulations under Section 405 of
the Clean Water Act.

Requests for Cateqorical Determination

Each Regional Board shall review requests for
determinations of whether an industrial user does or
doaes not fall within a particular industrial
category or subcategory. The Regional Boards will
make a written determination for each request
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stating the reasons for the determinations. The
Regional Board shall then forward its findings,
together with a copy of the request and any
necessary supporting information, to the State Board
and EPA for concurrence. If the State Board or EPA
does not modify the Regional Board’s decision within
60 days after receipt thereof, the Regional Board
finding is final. A copy of the final determination

shall be sent to the requestor, the State Board, and
EPA Region 9. '

E. Variances From Cateqorical Standards For
Fundamentally Different Factors

Each Regional Board shall make an initial finding on
all requests from industrial users for fundamentally
different factors variances from the applicable
categorical pretreatment standard. If the Regional
Board determines that the variance request should be
denied, the Regional Boaxd will so notify the
applicant and provide reasons for its determination
in writing. Where the Regional Board’s initial
finding is to approve the request, the finding,
together with the request and supporting
information, shall be forwarded to the State Board.
1f the State.Board concurs with the Regional Board’s
finding, it will submit it to EPA for a final
determination. The Regional Board may deny but not
approve and implement the fundamentally different
factor(s) variance request until written approval
has been received from EPA.

If EPA finds that fundamentally different factors do
exist, a variance reflecting this determination
shall be granted. If EPA determines that
fundamentally different factors do not exist, the
variance request shall be denied and the Regional
Board shall so notify the applicant and provide
EPA’'s reasons for the denial in writing. - '

F. Net/Gross Adjustments to Categorical Standaxds

If the Regional Board receives a request for a
net/gross adjustment of applicable categorical
pretreatment standards in accordance with 40 CFR
403.15, the Regional Board shall forward the
application to EPA for a determination. A copy of
the application will be provided to the State Board.
Oonce this determination has been madé, EPA shall

= FL
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notify the applicant, the applicant’s POTW, the
Regional Board, and State Board and provide reasons
for the determination and any additional monitoring
requirements the EPA deems necessary, in writing.

G. Miscellaneous

The State Board, with the assistance of the Regional
Boards, will submit to the EPA a list of POTWs which
are required to develop their own pretreatment
program or are under investigation by a Regional
Board for the possible need for a local pretreatment
program. The State will document its reasons for
all deletions from this list. Before deleting any
POTW with a design flow greater than five-million
gallons per day (mgd), the State will obtain an
industrial survey from the POTW and determine: (1)
that the POTW is not experiencing pass through ox
interference problems; and (2) that there are no
industrial users of the POTW that are subject either
to categorical pretreatment standards or specific
limits developed pursuant to 40 CFR 403.5(c). The
State will document all such determinations and
provide copies to EPA. For deletions of POTWs with
flows less than 5 mgd, the State will first
determine (with appropriate documentation) that the
POTW is not experiencing treatment process upsets,
violations of POTW effluent limitations, or
contamination of municipal sludge due to industrial
_ users. The State will also maintain documentation

; on the total design flow and the nature and amount

of industrial wastes received by the POTW.

The State Board and EPA will communicate, through
the Section 106 Workplan process, commitments and
priorities for program implementation including
commitments for inspection of POTWs and industrial
users. The Section 106 Workplan will contain, at a
minimum, the following: (1) a list of NPDES permits
or waste discharge requirements to be issued by the
Regional Boards to POTWs subject to pretreatment
requirements; and (2) the number of POTWs to be
audited or inspected on a quarterly basis. ‘

H. Other Provisions

Nothing in this agreement is intended to affect any
pretreatment reguirement, including any standards or
prohibitions established by State or local law, as
long as the State or local requirements are not less
stringent than any set forth in the National
Pretreatment Program, or other requirements or
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prohibitions established under the CWA or Federal
regulations. Nothing in this MOA shall be construed
to limit the authority of the EPA to take action
pursuant to Sections 204, 208, 301, 304, 306, 307,
308, 309, 311, 402, 404, 405, 501, or other Sections
of the CWA (33 U.8.C. Section 1251 et seq).

IV.  COMPLIANCE MONITORING AND ENFORCEMENT

This Section constitutes the State/EPA Enforcement

Agreement. The State Board and EPA will review this
section of the MOA each year.

A. Enforcement Management Systems (EMS)

The State Board will maintain compliance monitoring
and enforcement procedures in the APM which are
consistent with the seven principles of the EPA
Enforcement Management System Guide (listed below), -
and this MOA. The APM shall constitute the State
Enforcement Management System for the NPDES program,
and shall describe criteria for: : :

1. Maintaining a source inventory (of information

about discharges subject to NPDES permits) that
is complete and accurate;

2. Processing and assessing the flow of ,
information available on a systematic and
timely basis;

3. Completing a preenforcement screening {of
compliance-related information coming into the
inventory) by reviewing the information as soon
as possible after it is received;

4. Performing a more formal enforcement evaluation
(of the same information) where appropriate;

5. Instituting formal enforcement action and
follow-up wherever necessary;

6. Initiating field investigations based upon a
systematic plan; and

7. Using internal management controls to provide

_ adequate enforcement information to all levels
_of the organization.

These compliance and enforcement-related
provisions of the APM shall constitute the
framework (within which the circumstances of
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noncompliance are reviewed) for making NPDES
enforcement decisions, and evaluation of those
decisions by others.

B. Inspections
1. State Inspections

a. The Regional Boards shall conduct
compliance inspections to determine the
status of compliance with permit
requirements, including sampling and non-
sampling inspections.

b. The State Board will maintain up-to-date
procedures in the APM for conducting
compliance inspections, which conform to
NPDES regulations. '

c. The State is xesponsible for inspecting
annually all major dischargers. To enable
this goal to be accomplished EPA may
assist the State by inspecting some
dischargers. The 106 workplan will
specify the number of sampling inspections
and the number of reconnaissance
inspections to be conducted by the State
each year. i

2. EPA Inspections

a. EPA retains the authority to perioxm

compliance inspections of any permittée at
-any time.

b. For those inspections scheduled more than
15 days in advance, EPA will notify the
appropriate Regioral Board and the State
‘Board within 15 days in advance. For
inspections scheduled less than 15 days in
advance, EPA will provide as much advance
notice as possible.

o EPA will send copies of inspection reports
to the Regional Board and State Board
within 30 days of the inspection if there
are no effluent samples to be analyzed.
EPA will usually send copies of inspection

- regsults to the State within 60 days of the
inspection if there are effluent samples
to be analyzed.

L9565
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Inspection Assistance

‘a. EPA and the State Board will provide
technical assistance to the Regional
Boards in their inspection programs
whenever staff are available. This
assistance may be regquestedat any time by
the Regional Boards.

b. If neither EPA nor the State Board are
able to provide such assistance when it is
raquested, the State Board shall schedule
the assistance at the earliest possible
date, and so notify the Regional Boaxd and
EPA. g :

C: Discharger Reports

1.

2.

Review of Reports

The Regional Boards shall require each NPDES
permittee to send copies of its Discharge
Monitoring Reports (DMRs) to EPA and the
Regional Boards for review.

a. Whenever a Regional Board cannot complete
the review of DMRs and other compliance
reports within 30 days of their arrival,
the Regional Boaxd shall follow the
"exception procedures" in the APM.

b. For auditing and reporting purposes
Regional Boards (or the State Board if it
should undertake DMR review) shall track
and document the date of receipt, the date
of review, and the review results (i.e.,
compliance status) of each DMR and
compliance report. A ‘

Quality Assurance Reviews

EPA routinely conducts technical studies of the
accuracy of the reported effluent data from
NPDES permittees. EPA send check samples to
selected permittees for analysis as part of
thesa studies. The permittees are required to
return the results to EPA.

a. Delinguent Permittees

(1) EPA will send the State Board a list
of permittees who declined to return
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the analytical results of the check
samples . : ;

(2) The State Board shall transmit the
list to the Regional Boards and
assure that they require the
permittee to participate in all
subsequent studies. '

(3) The State Board or Regional Board
shall take other appropriate
enforcement action against NPDES
permittees that have failed to return.
the anlytical results of the sample.

b. Unacceptable Quality of Analysis

(1) EPA will send the State Board and
_ Regional Boards a list of permittees
who failed the analysis study.

(2) The Regional Boards will determine
whether the causes of failure are due
to clerical errors in report
preparation or procedural errors in
sample analysis.

(a) If the problem is due to
clerical errors, the Regional
Board will clarify the reporting
procedures. .

(b) If the problem is due to _
analytical errors,the Regional
Board will assure that the
problems are corrected
immediately or that the
permittee begins using another
laboratory. &

(c) If the permittee is using in-
house laboratory facility, the
Regional Board staff shall take
action to assure compliance with
NPDES requirements. i

(o EPA Technical Assistance

within the constraints of available staff
time, EPA will provide technical '
assistance and guidance concerning
acceptable analytical procedures.
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D. Public Complaints

i Telephone Complaints

a. Telephone complaints received by EPA or
the State Board pertaining to a discharge
to water of the United States will be

referred to the appropriate Regional

b. The Regional Boards shall maintain written
documentation of each telephone complaint
and its disposition.

2. Written Complaints .
-a. Written complaints pertaining toa-

discharge to waters of the United States
may be responded to by telephone or by
letter. All telephone responses shall be
documented by memo. :

b. Copies of each response prepared by EPA or
. the State Board shall be sent to the
appropriate Regional Board.

c. The Regional Boards shall retain
‘ documentation of each written complaint
and its disposition.

3. Complaint Resolution

a. The Regional Boards will investigate
_ complaints and inform the complainant of
" the investigation results. : ‘

b. The Regional Boards shall place a copy of
each NPDES-related complaint and a memo of
recorddescribing the investigation results
thereof into the permit file or compliance

“ file of the appropriate facility. '

"B State Enforcement

1. Basis of EPA/State Relationship

a. The Regional Boards pursue enforcement of
NPDES permit requirements, and of all
other provisions of the NPDES program
under State authority.
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b. The State Board shall assure that
enforcement of the NPDES program is
exercised aggressively, fairly, and
consistently by all nine Regional Boards.
The staff of the State Board will review
enforcement practices and inform the
Regional Board is not taking appropriate
enforcement actions.

(1) 'The State Board will assure that
Federal facilities are treated the
same as other NPDES facilities within
the constraints of Section 313 of the
Clean Water Act.

(2) The State Board will keep a record of
~ all penalties assessed and all
penalties collected in NPDES
enforcement cases,

c. EPA shall monitor the State’s performance,
and may take enforcement action under
Section 309 of the CWA, whenever the State
does not take timely and appropriate
enforcement action.

d. EPA shall coordinate its enforcement
actions with the State goard and with the

appropriate Regional Board as described
below. .

e. The State Board and EPA will meet
~  periodically to discuss the status Of

pending and adopted enforcement actions as
well as other issues of ‘concern.

State Notice to EPA of Enforcement Actious

The State shall send copies of proposed and
final enforcement actions, settlements, and
amendments thereto, against NPDES facilities to

EPA within five working days after the date of
gsignature.

F. EPA Eﬁfarcement

1.

s oo ——————.

EPA Initiation of Enforcement Action

EPA will initiate enforcement action:

a. At the request of the Statej

. -39-
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b. 1f the State response to the violation is
not consistent with the APM and EPA policy
or is otherwise determined by EPA not to
be timely and appropriate; or

c. I1f there is an overriding federal
interest.

EPA Deferral of Enforcement Action

EPA shall defer formal enforcement action
wheriever the State initiates an enforcement
action determined by EPA to be timely and
appropriate for the violation, except when
there is an overriding federal interest.

Enforcement Procedures

1f circumstnaces require EPA to pursue formal

enforcement, EPA, and the State shall observe the
following procedures: *

1.

Enforcement Based on the Quarterly
Noncompliance Report

a. EPA shall notify the State Board and the
appropriate Regional Boards by letter, of
the facilities (the name and NPDES number)
for which for which EPA policy requires
formal enforcement action.

b. The State Board shall respond to EPA by
letter within 30 days of its receipt of
the EPA notice.

c. The response shall include:

(1) The name and NPDES number of:

(a) Each facility which has returned
to compliance;

(b) PBach facility for which the
Regional Boards have scheduled
formal enforcement actions;

{c) Each facility for which a
Reqional Board ox the State
Board has taken a formal
enforcement action, if the
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enforceﬁent action was not shown
on the QNCR as part of the
response to the violation; and

(d)  Each facility against which the
State Board will pursue formal:
enforcement.

(2) Identification of the type of each
formal enforcement action;

(3) A description of how each Regional

: Board plans to address the violations
which have not been corrected by the
faciilities, and for which they are
not pursuing formal enforcement; and

(4) A description of the enforcement
action State Board staff will
recommend to take against any
facility.

e. EPA shall notify the State Board either
that the State response to the violation
. 18 sufficient to defer a formal action by
EPA, or that EPA will proceed with a
- formal enforcement action pursuant to
Section 309 of the CWA.

24 Enforcement Based on Information Other than the
Quarterly Noncomgliance ReEort

a: EPA shall notify the State Board and the
appropriate Regional Board of each
viclation against which EPA intends to
pursue formal enforcement:. This notice
shall include: :

(1) The name and NPDES number of the
facility:

(2) An identification of the violations
which warrant formal enforcement;

(3) 'The reasons why EPA believes formal
enfoxrcement is necessary; and

(4) The reasons why past or pending State
responses are insufficient.

b, Within ten working days of the
notification by EPA, and after
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consultation with the appropriate Regional :
Boards, the State Board will respond to
the EPA notice. The State Board's -
response will include:

(1) A discussion of the circumstances of
the identified violations;

(2) A description of the substance dnd
timing of any past, .pendimi,. or
planined résponses to the ylolations
by the Regional Bbard or the Staté
Board; including identification of
the office and staff respohsiblé for
the action;

(3) The amounts of any penalties sought
or collected; and

(4) Whether or not the State Board
believes the responses are
appropriate and why. :

c. EPA shall notify the State Board either
that the State response to the violation '
is sufficient to defer a formal action by
EPA, or that EPA will proceed with a
formal enforcement action pursuant t
Section 309 of the CWA. :

d. Normal enforcement action until ten
working days from the date of the EPA
notice have passed. ~

3. Overriding Federal Interest:

4. For the purposes of this MOA, an
overriding federal interest exists when:

(1) EPA enforcement can reasonably be"
expected to expedite the discharger’s
return to full compliance; .

(2) EPA enforcement can reasohépiy be
expected to increase program
credibility; or

(3) The violation has significant
- implications for the success of the
NPDES program beyond the borders of
California;
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b. EPA shall notify the State Board and the
appropriate Regional Board when there is
an overriding federal interest;

et Wwithin ten working days of the EPA notice,
the State Board will inform EPA of any
coordination between the federal action
and a State action that the State
believes to be appropriate; '

d. EPA shall either:

(1) Contact the Regional Board and the
State Board to work out the details
of coocrdinating the State and federal
enforcement actions. Usually, such
coordination will entail the exchange
of draft enforcement actions for
review. Comments can usually be
exchanged by telephone, or in a staff
meeting at the Regional Board
depending upon the complexity of the
enforcement action; or

(2) . Inform the State Board that such
coordination is infeasible;

e. EPA shall not proceed with its enforcement
action until ten working days after the
date of the EPA notice; and

f. In any instance of overriding federal
interest and upon request by the State,
EPA shall send the State Board and the
appropriate Regional Board a brief,
written explanation of the reasons for
overriding federal interest or the reasons
for infeasibility of enforcement
coordination.

4. Recovery of Additional Penalties

Nothing in this MOA shall be construed to limit
EPA‘s authority to take direct enforcement
action for the recovery of additional
penalties, wheriever the penalties recovered by

the State are less than those prescribed by the
'EPA penalty policy.
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5. EPA Enforcement Without Notice to the State

Not withstanding the provisions above for prior
notification to the State of federal
enforcement actions, nothing in this MOA
1imits EPA's authority to take enforcement
action without any prior notice to the State.
If EPA does take such an action, it shall send
copies of its correspondence with the affected
facility to the State Board and the
appropriate Regional Board.

V. STATE REPORTING

A. The State will submit the following to EPA:
Item Description Frequency of Submission
1 A copy of all permit Within 5 days of receipt
applications except ¢
those for which EPA
has waived review .
2  Copies of all draft When plaéed on public
NPDES permits and notice
permit modifications
including fact sheets
except those for which
EPA has waived review
3 Copies of all public As issued
“notices
4 A copy of all issued, As issued
draft NPDES permits _
~and permit modifications
5 A copy of settlements As issued
and decisions in
permit appeals : .
Item Description Frqugﬁcy of Submission
6 A list of majorx with submissioh
facilities of the annual program
scheduled for ‘
compliance inspections
7

Proposed revisions As needed
to the scheduled :
compliance inspections
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‘Copiea of all

compliance iaspection

_reports and data and
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‘transmittal letters

to major permittees
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Quarterly

Within 30 days of
inspection

_compliance inspection

11

12

reports and data
transmittal letters

to all other permittees

For major dischargexs,

a quarterxly
noncompliance report

as specified in

40 CFR 123.45(a) and
further qualified in EPA
guidance

FYor minor dischargers,

13

an annual noncompliance

report as specified in

“Copies of all

40 CFR 123.45(b)

Item

enforcement actions

against NPDES violators
(including letters,
notices of violation,

administrative orders,

initial determinations,

and referrals to the

Attorney General)

Description

14

15

Copies of correspon-
dence required to
carry out the
pretreatment program

Copies of Dischaxge
Monitoring Repart:

(DMR) and non-

-45-
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As requested

Quarterly, as
specified in
40 CFR 123.45(c)

Within 60 days of the
end of the calendar
as specified in

40 CFR 123.45(c)

.. As issued

Frequency of Submission

As issued or received

Within 10 days of
receipt .
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compliance notifi-
cation from major )
permittees .

B. Major Discharger List

The State annually shall submit to EPA an updated
"major dischargers" list. The list shall include
those digchargers mytually defined by the State
Board and EPA as major digchargers plus any
additional dischargers that iﬁ\tﬁéﬁb'ididnuqfithe
State or EPA, have a high potential for yiolation of
water quality standards. The majqrsdiﬁchg;ggghlggt
for Federal facilities shall be jointly determine

by EPA and the State. The schedule for submittal of
the major discharger list shall be included in the
106 workplan. . :

C. Emergency Notification

1. The Regional Board shall telephone, or
' otherwise contact, EPA and the State Board
immediately if it discovers a NPDES permit
violation or threatening violation:

a. That has significantly damaged or is
likely to significantly damage the
environment or the public health; ox

b. That has or is likely to cause significant
public alarm.

2. The Regional Board will describe the .
circumstances and magnitude of the violation

vI. CONFIDENTIALITY OF INFORMATION

A, 2All information obtained or used by the State in the
administration of the NPDES program shall be
available to EPA upon request without restriction, -
and information in EPA’s files which the State needs
to implement its program shall be made available to
the State upon request without restriction.

B. Whenever either party furnishes information to the
other that has been claimed as confidential, the
party furnishing the information will also furnish
the confidentiality claim and the results of any
legal review of the claim.
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C. The party receiving the confidential information

will treat it in accordance with the provisions of
40 CFR Part 2.

D. - The State and EPA will deny all claims of
confidentiality for effluent data, permit .
applications, permits, and the name and address of
any permittee,

VII. PROGRAM REVIEW

A. To fulfill its responsibility for assuring the NPDES
program requirements are met, EPA shall;

1. Review the information submitted by the State;

2. Meet with State officials from time to time
todiscuss and observe the data handling, permit
processing, and enforcement procedures,
including both manual and automated processes;

3. Examine the files and documents of the State
regarding selected facilities to determine:
(a) whether permits are processed and issued
consistent with federal requirements; (b)
whethexr the State is able to discover permit
violations when they occur; (c) whether State
reviews are timely; and (d) whether State
selection of enforcement actions is appropriate
and effective. EPA shall notify the State in
advance of any examination under this paragraph
so that appropriate State officials may be
available to discuss individual circumstances
and problems.

EPA need not reveal to the State in advance the
files and documents to be examined. A copy of

the examination report shall be transmitted to
the State when available;

4. Review, from time to time, the legal authority
upon which the State’s program is based,
including State statutes and regulations:

S When appropriate, hold’public hearings on the
State’s NPDES program; and

6. Review the State’s public partiéipation
policies, practices and procedures.
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Prior to taking any action to propose or effect any

substantial amendment, recision, or repeal of any
statute, regulations, or form which has been
approved by EPA, and prior to the adoptiocn of any
statute, regulations, oxr form, the State shall
notify the Regional Administrator and shall transmit
the text of any such change or new form to the
Regional Administrator (see 40 CFR 123.62 which
provides that the change may trigger a program
revision, which will not become effective until
approved by EPA).

1f an amendment, recision, or repeal of any statute,
requlations, or form described in paragraph (B)
above shall occur for any reason, including action
by the State legislature or a court, the State shall
within ten days of such event, notify the Regional
Administrator and shall transmit a copy of the text
of such revision to the Regional Administrator.

Prior to the approval of any test method as an

alternative to those specified as reguired ror NPDES

permitting, the State shall obtain the approval of
the Regional Administrator.

OF THE MOA

This MOA shall become effective upon the date of
signature of the Regional Administrator and of the
Chair of the State Water Resources Control Board
after State Board approval. 1If it is signed by the
two parties on different days, the latter date shall

be the effoctive date.

This MOA shall be reviewed by EPA and the State, and

revised as appropriate within five (5) years of its
effective date.

Either EPA or the State may initiate action to A
change this MOA at any time. S

5 No change to this MOA shall become effective
without the concurrence of both agencies.

2. The STATE REPORTING (V) portion may be changed
by the written consent of the Chief, Division
of Water Quality, SWRCB, and the Director,
Water Management Division, EPA, Region. 9. The
Director of Permits Division (EN-336) must
consent to all substantial changes.

48~
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3. All other changes to this MOA must be approved
by the State Board and approved by the Regional
Administrator, with the prior concurrence of
the Director of the Office of water
Enforcement and Permits (EN-335)and the
Associate General Counsel for Water for all
substantial changes. The Director of the

- Office of Water Enforcement and Permits and
Associate General Counsel for Water shall also
determine whether changes should be deemed

substantial .

4. All changes to this MOA determined by EPA to be
- substantial ahall be subject to public notice
and comment in accordance with the requirements
of 40 CFR 123,62 before being approved.

D. Either party may terminate this MOA upon notice to
other party pursuant to 40 CFR 123.64.

E. In witness thereof, the parties execute this

agreement.

: 4“ (U0 U?_-:L

W. .Don Ma

. Ragjonal Administrator
Chairman, » ds”anvironmental Protection

- State Water Resources Agency, Region 9
Control Board * :

v JUN -fif?uq 22 SEP 1989

- Dateds __

re——————
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MEMORANDUM

County Sanitation Districts . October 7, 20002
of Los Angeles County

TO: Vicki Conway
Head, Monitoring Section

FROM: Brian Louie
Project Engineer, Monitoring Section

SUBJECT:  Basis/Data for 1975 Chloride Objective and 1978 and 1994 Revisions to the Chloride
Objective for Reaches 5 and 6 of the Santa Clara River

The purpose of this memo (and enclosed attachments) is to provide a discussion of the basis of the
chloride objectives for the Santa Clara River. Attachments 1, 2, 3 and 4 contain tables and supporting
data that appear in the 1975, 1978 and 1994 Basin Plans for the Santa Clara River Watershed.
Attachment 5 and contains relevant pages from RWQCB Abstracts and Appendices to the Revised Basin
Plan (through 1993), while Attachment 6 contains U.S. EPA approval letters of the Basin Plan and
subsequent revisions. For the purpose of this discussion, Reach 5 is defined as the reach between the Old
Road Bridge, Hwy 99 and the Los Angeles/Ventura County line, while Reach 6 is defined as the reach
between Bouquet Canyon Bridge and the Old Road Bridge, Hwy 99. This memorandum focuses on the
technical basis and to a lesser extent, the legal basis of the chloride surface water quality objectives for
the Santa Clara River.

1975 Water Quality Control Plan (Basin Plan) Objectives and Background Data

In March of 1975, the Los Angeles Regional Water Quality Control Board (Regional Board) adopted the
Water Quality Control Plan (Basin Plan) for the Santa Clara River (SCR) Basin (4A). The 1975 Basin
Plan included the chloride surface water quality objectives for the SCR Watershed and provided
background water quality data as the basis for these objectives. Table 4-1, pages 1-4-10 and 1-4-11 of the
1975 Basin Plan (See Attachment 1), set the chloride objectives for various reaches of the Santa Clara
River. As seen in Table 4-1, the chloride objectives were set at each station (corresponding to the end of
each reach) and were based on a flow-weighted annual average per footnote (a)." 1t should be reiterated
that Table 4-1 is explicitly clear that the chloride objectives apply at each station (corresponding to the
end of each reach) as a flow-weighted annual average. Each of the listed stations corresponds to
current (1994) Basin Plan reach designations for Reaches 3 (SCR @ Santa Paula Bridge), 5 (SCR @ Los
Angeles and Ventura County Line) and 6 (SCR @ West Pier Highway 99 [The Old Road Bridge}).

As the surface water chloride objective was set based on data from each station, it should also then be
mentioned that no WRP effluent discharge data, reflecting surface water quality conditions immediately
downstream of the WRP outfalls, were used to characterize background water quality conditions with
respect to chlorides.” Historic Saugus and Valencia WRP effluent chloride concentrations are shown in

Figure 1.

! Footnote (a) states: “The objective af each station is of the weighted annual average. Samples shall be collected at monthly intervals preferably
but at least at quarterly intervals. Flow rate shall be determined at the time of sampling [emphasis added].”

2 The background water quality samples at these stations were also not reflective of the variability in chlorides associated with a drought
condition, where water supply and subsequent WRP effluent chloride concentrations increased in magnitude significantly.
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asis i jective

It appears that, instead of basing the objective on the need to protect a specific beneficial use, the
Regional Board used the maximum background® chloride values as the basis for setting the chloride
objectives for the Reaches 3, 5§ and 6 of the SCR. Tables 14-3 and 14-9, pages 1I-14-5 and II-14-15 of
Chapter 14 of the 1975 Basin Plan (see Attachment 2) provide the background water quality data that are
the basis for the setting of the original objectives for reaches 5 and 6 of the SCR. Table 14-3 provides
data for reach S, while Table 14-9 provides data for reach 6.

Chloride Objectives for React

As seen in Table 14-3 of the 1975 Basin Plan (see Attachment 2), 8 maximum chloride concentration of
75 mg/L was measured on September 15, 1970, while on October 20, 1969 and April 15, 1970, chloride
concentrations of 58 and 60 mg/L were measured, respectively. It is unclear how the Regional Board
ultimately set a 90 mg/L chloride objective for the end of Reach 5, based on this existing background data
published in the 1975 Basin Plan. However, these chloride concentrations are below the recommended
chloride thresholds for the protection of agriculture, which was referenced in the 1975 Basin Plan. Thus,
the objective was likely based on background water quality conditions, with only these 3 chloride samples
(taken over a 12-month period beginning in October 1969) being published in the 1975 Basin Plan. Itis
quite possible that the Regional Board erroneously applied the chloride concentration observed at the end
of Reach 5 to determine the chloride water quality objective for the end of reach 6 (80 mg/L).

Chloride Objecti Reach 6

As seen in Table 14-9 of the 1975 Basin Plan (See Attachment 2), a maximum chloride concentration of
89 mg/L (sampled during dry weather flow conditions) was measured at the end of Reach 6. The number
of samples taken at this location is unknown, but the samples were taken over a 12-month period
beginning in August 1971. It is unclear how the Regional Board ultimately set an 80 mg/L chloride
objective for the end of Reach 5, based on this existing background data published in the 1975 Basin
Plan. However, as mentioned previously, the chloride concentrations in Table 14-9 are below the
recommended chloride thresholds for the protection of agriculture, which was referenced in the 1975
Basin Plan.’ Thus, the objective was likely based on background water quality conditions, with only these
chloride samples (taken over a 12-month period beginning in August 1971) being published in the 1975
Basin Plan. It is quite possible that the Regional Board erroneously applied the chloride concentration
observed at the end of Reach 6 to determine the chloride water quality objective for the end of reach 5 (90

mg/L).

3 The Water Code recognizes that water quality can be changed to some degree without unreasonably affecting beneficial uses. See Water Code
§13241. Even thc State’s Anti-degradation Policy allows deviations from existing background water quality so long as the change is “consistent
with maximum benefit to the people of the State.”” SWRCB Res. No. 68-16 (Oct. 28, 1968). Thus, setting objectives based upon background
levels alone is of questionable legal validity.
* See University of Califomia Committee of Consultants, Guidelines for Interpretation of Water Quality for Agriculture, University of California
Cooperative Extension, 1975. The UC Cooperative Extension guidelines recommended a 106 mg/L Cl threshold for crops sensitive to foliar
(leaf) absorption; they recommend a 142 mg/L Cl threshold for crops sensitive to root absorption of chloride. These thresholds are well above the
chloride objectives set in 1975. Thus, the chloride objectives were likely set to reflect background conditions. The most chloride sensitive crop
grown in the Upper SCR Watershed is avocado, which is documented to be sensitive to chlorides via root absorption. Therefore, if the chloride
objective had been established to protect the mast sensitive agricultural beneficial use, it should have been established at 142 mg/L. based on the
1975 UC Cooperative Extension guidelines, though in a 1968 study published by Bingham and Finn, a chronic chloride threshold of 180 mg/L is
;stated 10 be protective of avocados, with effects on yield.

Ibid.
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1978 Amendments to the Basin Plan

In March of 1978, the Regional Board amended the 1975 Basin Plan to revise certain mineral objectives
and to add or revise reach designations of the SCR. Attachment 3 includes the revision pages taken from
the Regional Board’s Administrative Record that discuss the 1978 revisions to the Basin Plan. As seen in
Attachment 3, the chloride objectives were revised from 80 and 90 mg/L to 100 mg/L for reaches 5 and 6,
respectively, to “correct errors in the Basin Plan made by the original contractor and/or to reflect existing
water quality based on more, newer, and better data.” The basis/reasoning for all revisions of the Basin
Plan were documented in the Administrative Record and are summarized in Table 1. As these revised
surface water chloride objective were set based on new data from each station, it should also then be
mentioned that no WRP effluent discharge data during the 1975-1977 period, reflecting surface water
quality conditions immediately downstream of the WRP outfalls, were used to characterize background
water quality conditions with respect to chlorides.’®

Table 1. Summary of Changes to 1975/1978 Basin Plans
Reach Description 1975 Cl Objective Basis for 1975 Cl Objective Reference
5 Santa Clara River at 90 mg/L Maximum chloride concentration rounded upwards 1975 Basin Plan
Los Angeles and (76 mg/L rounded to 80 mg/L) of 3 samples taken Table 14-3,
Ventura County Line 10/20/69 (58 mg/L), 3/5/70 (60 mg/L) and 9/15/70 (76 | pg 1I-14-5
: mg/L) at Blue Cut Gauging Station. Could be error as
it appears that Reach 5 data was used to determine
Reach 6 objective. Chloride objective likely set to (see Aitachment 2)
0 s fitions for 1975 Basin Plan.
6 Santa Clara River at 80 mg/L Maximum chloride concentration rounded upwards 1975 Basin Plan
West Pier Highway 99 (87 mg/L rounded to 90 mg/L) of Dry weather flow Table 14-9,
samples taken between 8/4/71 and 8/4/72 at West Pier pg 1I-14-15
Hwy 99 (The Old Road Bridge). Number of samples
taken is unknown. Could be error as it appears that
Reach 6 data might have been used to determine (see Anachment 2)
Reach 5 objective. Chloride objective likely set to
Reach Description 1978 Revised Cl Basis for 1978 Revised Cl Objective Reference
Objective
7 Reach Bounded by 100 mg/L *“fthe proposed objective would conform with the
West Pier Hwy 99 quality of the natural inflow and outflow.”
(The Old Road Attachment 3
Bridge) and Blue Cut Regional Board references data in Table 2
Gauging Station (Attachment 3).
8 Reach Bounded by 100 mg/L Reviscd chloride objective “..reflects water quality
Bouquet Canyon conditions found to exists at West Pier Hwy 99 and at
Bridge and West Pier L.A.-Ventura County Line.” Attachmént 3
Hwy 99 (The Old
Road Bridge) Regional Board references data in Table 2
(Attachment 3).

Other pertinent changes in the 1978 Basin Plan Amendment included the following:

bounded descriptions. The reach designations were changed as follows:

1) The reaches that were formerly designated/described as particular locations, now included

¢ The background water quality samples at these stations were also not reflective of the variability in chlorides associued with a drought
condition, where water supply and subsequent WRP effluent chloride concentrations were observed to increase in magnitude significantly.
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1975 Basin Plan 11978 Amendments fo the Basin Plan_
Ad-Linitad-Siatas-hahway-10 No Reach Designation
Do Reach bounded by Santa Paula Bridge and Saticoy Diversion Dam
Reach bounded by A sireat. Fillmore and Santa Paula Brigge
Reach bounded by Los Angeles-Ventura County Line and A street;
Fillmore o
1978 Amendments to the Basin Plan
Faach bounded by West Pier Hwy 99 and
Los Andeles-Ventura County line
Reach bounded by Lang and West Pier Hwy 99

None ' Above Lang

2) The addition of one reach (*Above Lang”) upstream of Reach 6; and
3) The station “At United States Highway 101 was given no specific designation.

It is important o note that while the reach designations/description changed, footnote (a) still applied to

each reach in the 1978 amendments and thus, the objectives’ averaging period did not change. Rather, the

1978 Amendments merely resulted in new reach boundary designations, whereby each of the revised

mineral water quality objectives (Chloride, Sulfate, TDS, Boron, SAR and NO;-N + NO,-N) would be

determined as a flow-weighted average at the end of each reach. (i.e., at the receiving water stations

where the background data were collected).

Attachment 4 also includes notes taken from the 1978 Basin Plan Administrative Record that had

erroneously identified the Valencia WRP as a point source that discharges into Reach 6 as opposed to

Reach 5, which is where the Valencia WRP actually discharges.

1994 Amendments to the Basin Plan

In 1994, the Regional Board again amended the Basin Plan. In the 1994 amendments, the reaches set forth

in the 1978 Basin Plan were formally numbered; however, no changes were made to the numeric water

quahty objectives for chlonde.

The most significant change in the 1994 Basin Plan (which may well have been a typographical error

since there was no backup documentation in the administrative record discussing this change) with
respect to all the mineral objectives, was the omission of footnote (a), which described the basis of all

mineral objectives and how compliance with these objectives would be determined. It should be noted
that even up through 1993, the Regional Board acknowledged that the mineral objectives were based on a
flow-weighted annual average at the end of each reach at specific receiving water stations.” Attachment 4
includes Table 3-8 of the 1994 Basin Plan and its accompanying footnotes. Table 3-8 (1994 Basin Plan)
is virtually identical to Table 4-1 (in 1975 and 1978 Basin Plans), with the exception that footnote (a),
found in the 1975 and 1978 versions of Basin Plan, was omitted. Again, based on a review of the 1994
Basin Plan administrative record, no explanation or supporting documentation was provided as the basis
for the deletion of footnote (a).

This omission of footnote (a) effectively changes the chloride objective itself. The original intent of the

Basin Plari as adopted in 1975 and amended in 1978 was for the objective to be-a flow-weighted annual

average as determined at the furthest downstream end of each reach. Now, with the omission of footnote

7 See Attachment 5, which contains relevant pages from the Regional Board’s 4bstracts and Appendices of 1975
Plans: Santa Clara River Basin (44) and Los Angeles River Basin (4B} As seen in Table 7, footnote (a) still
applied for all mineral objectives for the SCR. Also, Table 8, shows that the groundwater chloride objective for
groundwater between Bouquet Canyon and Castaic Creck, was set at 150 mg/L. The chloride objective for this
groundwater reach appeared to be revised to 100 mg/L in 1994, though the Regional Board then acknowledged in
the chloride TMDL Staff Report (page 17) that this revision was “never incorporated into the Basin Plan.”
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(2), the objective appears to be an instantancous maximum that has to be met at any given location within

the applicable reach. Because of this change, intended or not, Regional Board now interprets the mineral
water quality objectives as instantaneous maximums and intends to apply end-of-pipe discharge limits for
all water quality objectives listed in Table 3-8 (Attachment 4). It is important to note that historically, as
well as when the Districts’ permits were re-issued in 1995 (i.e., following the 1994 Basin Plan update),

the Water Reclamation Plants that discharge into: these reaches have had discharge limits for chloride

higher than the chloride objectives shown in Table 3-8. Furthermore, Figure 1 shows that the historical
final effluent chloride concentrations for both the Saugus and Valencia WRPs, which both began
operating in the mid to late 1960’s. The data show that while the Saugus and Valencia WRPs have

consistently complied with discharge limits for chloride, both WRPs have also consistently discharged

effluent at chloride concentrations to the receiving water at chloride concentrations greater than the 100

mg/L objective that is listed in the 1994 Basin Plan for Reaches 5 and 6. Figure 2 provides some

perspective on the 1975 average Saugus and Valencia final effluent chloride concentrations compared to

1975 average chloride concentrations at the LA/VC line and West Pier Highway 99 (The Old Road

Bridge). Figure 2 also shows the effluent-dependent nature of Reaches 5 and 6 of the SCR, and the

general gradient in chloride concentrations that has always existed between Saugus and Valencia WRP
outfalls and West Pier Highway 99 and the LA/VC line, respectively. All of these data underscore the
fact that the chloride objectives were never intended to be applied as an instantaneous maximum for any
location within the reach, which is how the objectives are currently being applied.

Implications of 1994 Basin Plan Amendments to 2002 Chloride TMDL

tion of Num hloride TMD

In light of the information provided above about the basis of the original chioride objective, it is believed

that the 1994 modification of the objective, from a flow-weighted annual average as measured at the end

of the reach to an instantaneous maximum applicable at all locations within the reach, is invalid because

this modification of the objective was not adopted in accordance with the legal and procedural

requirements of, among other things, the Porter-Cologne Water Quality Act and California Administrative
Procedures Act. Accordingly, the setting of a numeric target for chloride for the 2002 SCR Chloride
TMDL should not be based on the objectives as amended in 1994,

The primary goal of the Basin Plan and water quality objectives is to protect the beneficial use of the

water body and to maintain the existing instream uses as determined in 1975.° The numeric target to
protect the most sensitive beneficial “in-stream” use in the SCR Watershed would be 230 mg/L Cl, which
is the threshold to protect aquatic life under chronic exposure conditions. It is questionable whether, water
diverted from the surface water of the SCR for irrigation purposes can be considered an “in-stream” use.

As previously stated, it appears that the 100 mg/L chloride objective was not based on protecting a

beneficial tise, but was established to reflect background conditions.” Therefore, the use of this objective

for TMDL calculation purposes is questionable. However, even if the objective was based on protecting a
beneficial use, for the reasons provided above, the appropriate numeric target for the chloride TMDL
would be the chloride objective of 100 mg/L Cl as a flow-weighted annual average measured at the end of
each reach, not as an instantaneous maximum value throughout the reach, the adoption of which was

% See Water Code §13241: seealso 40 CF.R. § 131:12(a)(1):

? The manner by which the Regional Board determined background conditions may also very well be incorrect. The chloride objective was set
based on limited data collected at one location; ignoring effluent chloride coricentration at the Saugus and Valencia WRP outfalls; and not taking
into account the cyclic variation in chloride concentrations due to drought conditions.
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3. WATER QUALITY OBJECTIVES

uses (designated in Chapter 2) and water quality
objectives (contained in this Chapter).

In addition to the federal mandate, the California

Water Code (§13241) specifies that each Regional
Water Quality Control Board shall establish water
quality objectives. The Water Code defines water
quality objectives as "the allowable limits or levels of
water quality constituents or characteristics which
are established for the reasonable protection of
beneficial uses of water or the prevention of
nuisance within a specific area.” Thus, water quality
objectives are intended (i) to protect the public
heaith and welfare and (ii) to maintain or enhance
water quality in relation to the designated existing
and potential beneficial uses of the water. Water
quality objectives are achieved through Waste
Discharge Requirements and other programs
outlined in Chapter 4, Strategic Planning and

implementation. These objectives, when compared
with future water quality data, also provide the basis

for identifying trends toward degradation or

enhancement of regional waters.

These water quality objectives supersede those

contained in all previous Basin Plans and
amendments adopted by the Los Angeles Regional
Board. As new information becomes available, the
Regional Board will review the objectives contained
herein and develop new objectives as necessary. In
addition, this Plan will be reviewed every three
years (triennial review) to determine the need for

Statement of Policy with Respect
to Maintaining High Quality of
Waters in California

A key element of California’s water quality standards
is the state’s Antidegradation Policy. This policy,
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Introduction

The Clean Water Act (§303) requires states to
develop water quality standards for all waters and to
submit to the USEPA for approval all new or revised
water quality standards which are established for
inland surface and ocean waters. Water quality
standards consist of a combination of beneficial

BASIN PLAN - JUNE 13, 1994

142

formally referred to as the Statement of Policy with
Respect to Maintaining High Quality Waters in
California (State Board Resolution No. 68-16),
restricts degradation of surface or ground waters.

In particular, this policy protects waterbodies where
existing quality is higher than is necessary for the
protection of beneficial uses. ‘
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Table 3-8. Water Quality Objectives for Selected Constituents In Inland Surface Waters®.

Reaches are in upstream to downstream order.

WATERSHED/STREAM REACH®

Sulfate Chloride
(mgiL) (mgiL) (mgilL) {mg/L.)
il Miscellaneous Ventura Coastal Streams no walarbody specific objectives *
Ventura River Watershed:
Above Camino Ciele Road 700 300 50 r 1.0
Between Camino Cielo Road and Casitas 800 300 60 1.0
Vista Road
Between Casitas Vista Road and confluence 1000 300 60 1.0
with Weldon Canyon
e wd S S 5
Between confluence with Weldon Canyon and 1500 500 300 1.5
— Main Street s
Between Main St. and Ventura River Estuary no waterbody specific objectives ' l
Santa Clara River Watershed: ’
e ——— e corr
Above Lang gaging station 100 50 0.5 5 5
Between Lang gaging station and Bouguet 800 150 100 1.0 5 5
Canyon Road Bridge
Between Bouquet Canyon Road Bridge and
West Pier Highway 99
Between West Pier Highway 99 and Blue Cut 1000 400
gaging station
Betwaen Blué Cut gaging station and A 1300 600
Street; Fillmore
Between A Street, Fillmore and Freeman 650
Diversion "Dam" near Saticoy
e W
Between Freeman Diversion "Dam"” near 1200 600
Saticoy and Highway 101 Bridge
- T
Between Highway 101 Bridge and Santa Clara no waterbody specific objectives !
River Estuary
Santa Paula Creek above Santa Paula Water 600 250 45 1.0
Works Diversion Dam '
Sespe Creek above gaging station, 500’ 800 320 60 15
downstream from Little Sespe Creek o
Piru Creek above gaging station below Santa 800 400 60
Felicia Dam e
Calleguas Creek Watershed:
Above Potrero Road 850 250 150 1.0 10 f R
i _ Below Potrero Road no waterbody ob]es ! i |
BASIN PLAN - JUNE 13, 1984 3-12 WATER QUALITY OBJECTIVES
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Table 3-10. Water Quality Objectives for Selected Constituents in Regional Ground Waters" {cont.)

BASIN PLAN -

JUNE 13, 1994 320

144

Basin BASIN o ¥
No* -—.L DS _I Sulfate | Chloride LBoron
4407 | Eastern Santa Clara !
| Santa Clara—Mint Canyon 800 150 150 1.0
South Fork 700 200 100 0.5 !
. Placerita: Canyon 700 150 00 05 |
I Santa Clara-Bouquet & San Francisquito Canyons 700 250 100 1.0 |
Castaic Valley 1.000 350 150 1.0 §
i Saugus Aquifer t - = = =
| Simi Valley
i Simi Valley Basin
| Confined aquifers 1,200 600 150 1.0
Unconfined aquifers - 1 - ot i
Gillibrand Basin 000 aso 50 1.0 |
440 Conejo Vailey 800 250 150 10 |
Los Angeles Coastal Plain F
| Central Basin 700 250 150 10§
! ‘West Coast Basin 800 | 250 250 15 I
| Hollywood Basin 750 100 100 10 |
| Santa Monica Basin 1,00 250 200 05 |
f i } s sua —— e
| ! San Fernando Valley
Sylmar Basin 600 150 100 0.5
Verdugo Basin 800 150 100 05
San Fernando Basin
West of Highway 405 800 300 100 15 |
| East of Highway 405 (overall) 700 300 100 15 |
i I Sunland-Tugunga area* 400 50 50 05
! | Foothill ‘area * 400 100 10 |
Area encompassing RT-Tujunga-Erwin- 600 25 1 15
N. Hollywood-Whithall-LA/Verdugo-Crystal Springs-
| Headworks-Glendale/Burbank Well Fields
* Narrows area (below confluence of Verdugo 900 300 150 15
j Wash with the LA River)
i | Eagle Rock Basin 800 150 0] 05 I
| 413 l San Gabriel Valley { I
| i Raymond Basin
i Monk Hill sub-basin 450 100 100 0.5
i Santa Anita area 450 | 100 100 05 |
Pasadena area 450 100 100 0.5
Main San Gabriel Basin
| Western area ' 450 100 100 05
| Eastern area ' 600 100 100 05
! Puente Basin . 1,000 300 150 1.0
; —_— — +
4-14 Upper Santa Ana Valley
827 % Live Oak area 450 150 100 0.5
Claremont Heights area 450 100 50 =
Pomona area 300 100 50 0.5
Chino area 450 20 15 =
Spadra area 550 200 120 1.0
4-15 Tierra Rejada 700 250 100 05
I 416 Il Hidden Valley 1,000 250 250 | 10 |
Lockwood Valley 1,000 300 20 2.0
Hungry Valley and Peace Valley 500 150 50 1.0

'WATER QUALITY OBJECTIVES
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Table 3-10. Water Quality Objectives for Selected Constituents in Regional Ground Waters" (cont.)

pwr I ‘ "~ OBJECTIVES (mglL)

BASIN —

B,::,':' TDS | Suifats | Chloride
419 Thousand Oaks area 1,400 700
4-20 Russell Valley

Russell Valiey : 1,500 500

Triunfo Canyon area 2,000 500

Lindero Canyon area 2.000 500

Las Virgenes Canyon area _ 2.003_ 500

4-21 Conejo-Tierra Rejada Volcanic area " = -
Santa Monica Mountains—southern slopes'

Camarillo area 1,000 250 .
: Point Dume area 1,000 250 250 1.0
4-22 Malbu Valley 2,000 l 500 500 20
Topanga Canyon area , 2,000 s 500 500 20

San Pedro Channel Islands

Anacapa Island - - - -
San Nicolas Island 1,100 150 350 =
Santa Catalina Island _ 1,000 100 250 1.0
San Clemente Island - - = -
Santa Barbara Island - - - -

Objectives for ground waters outside of the major basins listad: on this table and outlined in Figure 1-9 have not been specifically
listed. However, ground waters outside of the major basins are, in many cases, significant sources of water. Furthermore, ground
waters outside of the major basins are either potential or existing sources of water for downgradient basins and, as such; objectives
in tha downgradient basins shall apply to these areas.

Basins are numbered according to Bulletin 118-80 (Department of Water Resources, 1980).

Ground waters in the Pitas Point area (between the Tower Ventura River and Rincon Point): are not considered to comprise a major

basin, and accordingly have not been designated a basin number by the California Department of Water Resources (DWR) or
outlined on Figure 1-8.

The Santa Clara River Valiey (4-4), Pleasant Valley (4-6), Amroyo Santa Rosa Valiey (4-7) and Las Posas Valley (4-8) Ground Water
Basins have been combined and designated as the Ventura Central Basin (DWR; 1980).

The category for the Foothill Wells area in previous Basin Plan incorrectly groups ground water in the Foothill area with ground water
in the Suntand-Tujunga area. Accordingly, the new categories, Foothill area and Sunland-Tujunga area, replace the old Foothill Wells
area.

All of the ground water in the Main San Gabriel Basin is covered by the objectives listed under Main San Gabriel Basin ~ Eastern
area and Westem arsa. Walnut Creek, Big Dalton Wash, and Little Dalton Wash separate the Eastern area from the Westem area
(see dashed line on Figure 2-17). Any ground water upgradient of these areas Is subject to downgradient beneficial uses and
objectives; as explained in Footnote a.

The bordar between Regions 4 and 8 crosses the Upper Santa Ana Valley Ground Water Basin:

Ground water in the Conejo-Tierra Rejada Voicanic Area occurs primarily in fractured volcanic rocks in the westemn Santa Monica
Mountains and Conejo Mountain areas. These areas have not been delineated on Figure 1-9.

With the exception of ground water in Malibu Valley (DWR Basin No. 4-22), ground waters along the southern slopes of the Santa
Mohica Moiintains are not considered to comprise a major basin and accordingly have not been designated a basin number by the
California: Department of Water Resources (DWR) or outlined on Figure 1-9.

DWR has not designated basins for ground waters on the San Pedro Channel Islands.

BASIN PLAN - JUNE 13, 1994 3-21 WATER QUALITY OBJECTIVES
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ACALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD—
LOS ANGELES REGION '

101 CENTRE PLAZA DRIVE
MONTEREY PARK, CALIFORNIA' 0175421384

N S

'3} 26467500

‘March 30, .1990

TO: MUNICIPAL SEWAGE TREATMENT PLANTS =

EFFECTS OF DROUGHT INDUCED WATER SUPPLY CHANGES AND WATER
CONSERVATION MEASURES ON COMPLIANCE WITH WASTE  DISCHARGE

REQUIREMENTS

In accordance with administrative procedures this Regional Board,
at a public meeting held on March 26, 1990, adopted Resolution
No. 90-004 (copy enclosed) on the above subject.

Unless your discharge is in full compliance with chloride
limitations in your waste discharge requirements, please notify the
Executive Officer by May 1, 1990, if it is your intent to comply
with the provisions of Resolution No. 90-004 so that your discharge

o will not be considered by the Board to be in violation of the
chloride redquirements.

If you have any questions on this matter, please call me at (213)

266-7520.

/: ) = N

¥ =
/ /s / fo A A
Ll O el

DAVID C. GILDERSLEEVE
Chief, Regulatory Section

cec: See attached mailing list

Enclosure

v

C. W. CARRY

774 A
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March 30, 1990

ili List Reso i N 90=

State Water Resources Control Board, Office of Chief Counsel
ATTN: Jorge Leon

California Regional Water Quality Control Board, San Diego Region,
ATTN: Xenneth Theisen

California Regional Water Quality Control Board, Santa Ana Region

California Regional Water Quality Control Board, Central Coast
Region

City of PRurbank, ATTN: Ora Lampman

Calleguas Municipal Water District
Camarillo Sanitary District
Camrosa Water District, ATTN: Gina Manchester
Central and West Basin Water Replenishment District
Department of Water Resources, Southern District
City of Fillmore, ATTN: John Kosar

City of Glendale

lLas Virgenes Municipal Water District, ATTN: William D. Ruff
City of Los Angeles, Bureau of Sanitation, ATTN: Delwin A. Biagi
City of Los Angeles, Office of Water Reclamation

ATTN: Bahman Sheikh
City of Los Angeles; Dept. of Water and Power, ATTN: Bruce Kuebler

Los Angeles County, Dept. of Public Works, ATTN: John Mitchell

Los Angeles County, Dept. of Public Works, ATTN: Brian Scanlon

County Sanitation Districts of Los Angeles County '
ATTN: . Robert W. Horvath.

Main San Gabriel Basin Watermaster, ATTN: Robert Berlien

Newhall County Water District
Ojai Valley Sanitary District
Orange County Water District, ‘ATTN: Nereus Rilchardson
City of San Buenaventura

City of santa Paula, ATTN: Norman S. Wilkinson
Simi Valley County Sanitation District, ATTN:
Stetson Engineers, ATTN: Kevin Smith

The Metropolitan Water District of Southern California

City of Thousand Oaks, Utilities Department, ATTN: Jack K. Dudley

Michael Kleinbredt

United Water Conservation District

Upper San Gabriel Valley Water Association

Upper San Gabriel Valley Municipal Water District
Ventura County Flood Control District
Ventura County Waterworks District No. 1 (Moorpark)

Ventura Regional Sanitation District, ATTN: Kelly M. Polk

Pacific Water Quality Association, ATTN: Patrick Dalee

Culligan Water Conditioning, ATTN: Robert S. Thomas =
Patrick Theisen, Water Quality Association, Lisle, Illinois

e
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STATE OF CALIFORNIA
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
LOS" ANGELES REGION

‘Resolution No. 90-004

EFFECTS OF DROUGHT INDUCED WATER SUPPLY CHANGES AND
WATER CONSERVATION MEASURES ON COMPLIANCE WITH WASTE DISCHARGE

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

REQUIREMENTS WITHIN THE LOS ANGELES REGION

each Regional Board shall formulate and adopt water
quality control plans for all areas within the region
and shall establish such water quality objectives in
those water quality control plans as in its judgment will
ensure the reasonable protection of beneficial uses,
while at the same time recognizing that it may be
possible for the quality of water to be changed to some
degree without unreasonably affecting beneficial uses:

and

this Regional Board has adopted water quality control
plans for all areas within the Los Angeles Region, and
has established water quality objectives in those plans;

and

each Regional Board, with respect to its region, shall
prescribe waste discharge requirements for disposal of

wastes; and

it is now clear that 1988 and 1989 have been years of
severe drought in California, with no current indication
that conditions will improve markedly during 1990; and

the concentrations of chlorides and other mineral
constituents in waters imported from Northern California
have been increasing substantially as the smaller flows
through the Sacramento-San Joaquin Delta allow salt
waters from San Francisco Bay to encroach much further

upstream than normal; and

the waste discharge requ1rements adopted by this Regional
Board for many dischargers within the Los Angeles Reglon
include limitations on chloride concentrations in the
discharge, and the recent change in the quality of the
imported water supply may result in delivery of water to
the discharger which already exceeds or will exceed with
the increment added by normal "use, the chloride
limitations prescribed in the waste discharge

requirements; and

-l=-
February 26, 1990

State Mandates
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WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

the increase in chloride concentration in the discharge
in cases where the discharger has not changed any factors
in the waste disposal system is beyond the discharger's
control, being due solely to the change in the quality
of the water supply; and

use of the more highly mineralized imported waters over
the short term will not affect the long range water
quality objectives established. in the water quality
control plans adopted by this Regional Board for areas
within the Los Angeles Region; and

the Los Angeles Regional Board is already on record as
encouraging water conservation and water reclamation to
decrease the overall fresh water demand within the Los

Angeles Region; and

a Regional Board may direct the Executive Officer to take
action on any water quality matter within its purview;

NOW, THEREFORE BE IT RESOLVED, that the existing waste discharge

requirements relative to chlorides shall not be
considered by this Board to be violated unless effluent
supply concentrations of chlorides exceed 250 mg/l or
supply concentrations plus 85 mg/l, whichever is less,
with comparable adjustments for mass emission rates in
lbs/day, if warranted, :

1. for any waste discharger whose water supply has high
concentrations of chlorides due solely to the increased
mineralization of imported water, or

2. for any sewage treatment plant whose influent has
high chloride concentrations due solely to the increased
mineralization of imported water or to water conservaticn
measures implemented within the area tributary to the
plant, or to some combination thereof; and

BE IT FURTHER RESOLVED, that any waste discharge which exceeds the

e T

chloride limitations contained in its waste discharge
requirements is in noncompliance with those requirements
unless the discharger demonstrates to the satisfaction
of the Executive Officer by July 1, 1990, and quarterly
thereafter, that the increased chloride concentrations

are due solely to:

1. changes in the character of the water supply related
to drought conditions, or

2. for a sewage treatment plant discharge, changes in
the character of the water supply related to drought
conditions or to water conservation measures taken in the

‘plant service area or to some combination thereof; and

-2-

Received
March 30, 2011

Commission on

ata.Mandates

150 Page 145 of 660

CSD000271



Received
March 30, 2011

BE IT FURTHER RESOLVED, that every waste discharger in compliance
with the above shall also demonstrate to the satisfaction
of the Executive Officer not later than October 1, 1990:

1. that the discharge will not cause the appropriate
long range chloride objective to be exceeded, and

2. that the historical discharge has not caused the long
range chloride objective to be exceeded in the past
(provided there is a sufficiently long-term record which
includes at least one drought peried):; and

BE IT FURTHER RESOLVED, that every sewage treatment plant waste

discharger in compliance with all of the above shall in
addition:

1. by October 1, 1990, identify major sources of
chloride in its discharge, including but not limited to
water softener regeneration brines; determine the average
chloride contribution of each major source; determine the
best available options for reducing chloride levels in

the discharge; identify any negative effects on the:

potential for water reclamation that would result from
failure to control chloride levels in the discharge; and

2 by January 1, 1991, identify proposed actions,
together with their timetable of implementation, to
reduce chloride levels in the discharge as necessary to
assure that the potential for water reclamation will be
realized to the maximum extent practicable; and

BE IT FURTHER RESOLVED, that the Board will reconsider this action

within one year after source water supplies return to
pre-drought conditions, or within 3 years, whichever is
earlier; and

3E IT FURTHER RESOLVED, that the Executive Officer of this Board

is authorized, and he is hereby directed, to certify and
submit copies of this Resolution to such individuals and
governmental agencies as may have need therefor, or as
may request same.

I, Robert P. Ghirelli, Executive Officer, do hereby certify that
the foregoing is a full, true, and correct copy of a Resolutica
adopted by the California Regional Water Quality Control Board,
Los Angeles Region, March 26, 1990.

Robert P. Ghirelli, D.Env.
Executive Officer

¥ _...’.. ..T . e
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WHEREAS, the California Regional Water Quality Coritrol Board, Los Angeles Region finds that:

- Policy for Addressing Levels of Chloride in Discharges of Wastewaters

LOS ANGELES REGION
January 27, 1997
Resolution No. 97-02

- CALIFORNIA REGIONAL WATER QUALITY GONTROL BOARD

Amendment to the Water Quality Control Plan to incorporate a

1.

Resolution No. 68-18, commohly known as the State Antidegradation Policy) and the f .

Antidegradation Policy (as set forth in 40 CFR 131.12). Water qualty objectives are the b:

. Quality limits for chioride. . i

for mits in Waste Discharge Reguirements that are prescribed by the Regional Board.

When water quality objectives for chloride were set in accordance with the State

Antidegradation Policy and the federal Antidegradation Policy, the Regional Board assumed

that chioride concentrations in imported waters would remain relatively low. Since 1975,
however, chioride concentrations in supply waters imported into the Region have been

-

1S

increasing. During the late 1980s, drought in watersheds that are sources of imported supply
waters made it difficult for many dischargers in the Los Angeles Region fo comply.with water

In addition to relatively high chloride levels in supply waters, chioride levels in wastewateerifn

the Region can be affected by salt loading that occurs during beneficial use and treatment

supply waters and wastewaters. In some areas of the Region, a significant amount of loading

may occur from the use of water softeners.

In 1990, the Regional Board adopted Resolution No. 90-04: Effects of Drought-Induced Water

Supply Changes and Water Conservation Measures on Compliance with Waste Dischargeil
Requirements within the Los Angeles Region. This resolution, commonly referred to as th'e
Drought Policy, was intended to provide short-term and temporary refief to dischargers wi

were unable to comply with limits for chioride due to the effects of drought on chioride leve ; n_

supply waters imporied into the Region. B

areas. Sevaafdbchérgérswwideﬁdatamatwnﬁ;mmatsupplywétersmmﬁhmme

Region are the cause of excesdances of chloride fimits in discharges of wastewaters.

However, many other dischargers have not yet adequately assessed the source(s) of relatively

high levels of chloride in wastewaters and the extent to which exceedances are due to fack
such as chionde in supply waters andlor significant chioride loading during beneficial use
treatment of supply waters and wastewaters. : :

OQOOBGS

£ e

Tt
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“The drought ended before the Drought Policy was due to expire in 1993. However, becates

Resohition No. ng
Page Two

water supply reseivoirs stiit had high chioride concentrations in 1993 and because water |

Suppliers estimated that it would take 12 to 18 months for complete replenishment of imparte:

. waters in reservoirs, the Regional.Board renewed the Drought Policy in June 1993 and = gsin

n February 1995, TheDrought_folfcy currently is due to expire on the earier of Februs f 27,

1997 or at that point in time whin i has been determined that chioride levels In water supplies
imported into the Region have retuzned to pre-drought conditions. -

3

Chioride Jevels in Supply waters imported into the Region and in FESETvoirs are no longer .

impacted by drought. However, chioride levels in supply waters imported info the Region are

supplies of fresh water for protection of beneficial uses. ‘Accordingly, the Reglonal Board | -

The Regional Board recognizes the shortage of water In the Region and the need tooonsere

Suppoits water reclarmation, as described in State Board Resclution No 77-01- Policy with

Respect to Water Reclamation in Celifornia. However, achievements in water conservation

and reclamation can increase levels of chioride and other ionic constituents in reclaimed

-elevated levels of chioride in supply waters imported into the Region, the Regional Board

waters and waslewaters that are ultimately discharged 1o waterbodies in the Region.

I'S

In order to develop a long-term solution fo the chioride compliance problems stemﬁ:indfroi

been working with a group of technical advisors, formerly know as the Chioride Subcormm:
of the Surface Water Technical Review Committes. This group of technical advisors
represents a variety of interests, including: water Supply, reclamation, and wastewater
management; environmental protection; and water softener industry interesis. The group
concurs with: 3 ’ , -

{a). an approach o permanently reset water quality objet:tives for chioride In certain
* ' surface waters, using Jevels of chioride in water Supply pius a chloride loading factor -

(b} @ need fo assess long-term loading trends for chloride and other saline constituents.

e
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* The Secretary of Resources haé certifisd the basin planning process exempt ffom certa

Received
March 30, 2011

Resoiution No. 9%-02
: Page Three :
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10.

11.

12.

13

-The publié has had reasonable opportunity to participate .in review of the amendmerit to the’

requirements under the California Environmental Quality Act (CEQA), including preparatign an
initial study, a negative declaration and environmental impact report (Tile 14, California Code
of Regulations, Section 15251). As per this certification, an amendment to the Basin Plap is

considered "functionally equivalent’ to an initial study, negative declaration, and envimn%n&al

Any regulatory program of the Regional Board certified as functionally equivalent, howe&gfr.- :
must satisly the documentation requirements of Title 23, Califomia Code of Regulations, | .
Section 377(a), which requires an environmental checklist with a description of the proposed
activity, and a determination with respect to significant environmental impacts. On November
15, 1996, the Reglonat Board distributed information regarding a proposed amendment tg the
Basin Plan to incorporate a Policy for Addressing Levels of Chloride in Discharges of |~
Wastewaters (Chloride Policy). This information included an environmental checklist, a |
description of the proposed amendment to the Basin Plan, and a determination that the |
proposed amendment coukd not have a significant effect on the environment. ;

‘Basin Plan. Efforts to solicit public review and comment include: public notification, more than

45 days preceding Board action; public workshops, held on December 2, 1996, Decem r3,

1996, and January 6, 1997; responses from the Regional Board to oral and written comments.
received from the public, and a public hearing:-held on January 27, 1997, :

_In amending the Basin Pian, the Regional Board considered factors set forth in section 1 41

of the Porter-Cologne Water Quality Control Act (California Water Code, Division 1, Chaj | er 2,
Article 3, et.seq., plus others). T |

: =
The amendment Is consistent with the State Antidegradation Policy (State Board Reso:jon

No. 68-16), in that the changes to water quality objectives (i) consider maximum beneﬁts{to the
people of the state, (i) will not unreasonably affect present and anticipated beneficial l_of .
waters, and (iii) will not result in water quality Jess than that prescribed in policies. Likewise,
the amendment Is consistent with the federal Antidegradstion Policy (40 CFR 131.12).

Revision a#watercr.m_v objectives for chionde is subject to approval by the State Water

Resources Control Board, the State Office of Administrative Law, and the US Environmental -

. po00371 |
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Resolution No. 9702
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THEREFORE, BE IT RESOLVED THAT:
1. Water quality objectives for chioride for certain surface waters

v

. Los Angeles River—between Sepulveda Flood
mmmm:::cbm'om ;

San Gabriel River-between Val
i Narrows Flcod Controf Basin,

These new objectives are set at the Jower of (i) levels needed to protect beneficiat uses, of (i),
chioride levels in supply waters imported Info the Region plus a chioride loading factor of 85
mg/L. The levels at which the new water quality objectives have been set are expected tof
accommodate fluctuations in chioride concentrations that may be due to future drought.
Although the new water quality objectives da not match background levels of chioride, the%&
nevertheless are expected to be fully protective of drinking water and freshwater aguatic |

2. Due to concems expressed about the potential for future adverse impacts to agricultural
resources in Ventura County, water guality objectives for chloride in the Santa Clara River gnd
Calleguas Creek watersheds will not be revised at this ime. To address compliance problems
with chioride imits based on existing water quality objectives, the Regional Board hereby
‘grants variances (interim relief) to exisling dischargers identified on Attachment A The " |
Executive Officer is directed to nolify these dischargers that they are subject to surface waler
interim limits specified below. = : :

: Santa Clara River—betwsen Bouquel Canyon Ropd

mevaﬁmpemdfo:iﬂerm:eﬁefwﬁﬁleﬁhﬂvee?mioﬂwﬁg ,
amendment. wmmmwmmmmwmwa e
rmmmpaﬁhm msmmmmq.:mmhtmtedm whith
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8. Resolution No. 80-04: Effects of Drought-Induced Water Supply Chianges and Water

_ Conservation Measures on Compliance with Waste Disr:bargpep%equirement& within the |

Angeles Region (Drought Policy), which was intended to provide short-term and temporafy:

relief fo dischargers who were unable to comply with limits for chioride due to the efiects |
drought on chioride levels in supply waters, is hereby rescinded with the adoption of this

Resolution No. si-oz

Page Six

Agency, the Regional
resolution. ~ T

WP

g
ing Executive Officer

0000374
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“alifornia Re; >nal Water Quality Cuatrol Board

Los Angeles Region
.0X 320 W. 4th Street, Suite 200, Los Angeles, California 90013 Gray Davns
o Phone (213) 576-6600  FAX (213) 576-6640 Governor
ental Internct Address: htip//www.swrcb.ca gov/~rwgcb4
ection
To: Intergsted Pames
/ 7 ol P utincts foh
From: lizabeth Erickson Melinda Becker
Assoc. Eng: Geologist, TMDL Unit Unit Chief, TMDL Unit
Los Angeles Regional Water Quality Control Board
Date: June 26, 2000
Subject: Notice of Continued Public Hearing for a proposed amendment to the California Regional Water

Quality Control Plan for thé Los Angeles Region, for Water Quality Objeclwe (Chloride) Changes
at Santa Paula and Santa Clarita Reaches of the Santa Clara River

The California Regional Water Quality Control Board, Los Angeles Region (Regional Board) will continue the
hearing to consider a proposed amendment to the California Regional Water Quality Control Plan for the Los
Angeles Repion, to incorporate revised water quality objectives for chloride in the reaches at Santa Paula:and Santa
Clarita of the Santa Clara River.

A Public Hearing will be held on July 27, 2000
at 9 a.m. at the Richard H. Chambers U.S. Court of Appeols Building
125 South Grand Avenue
Pasadena, California

Background:

The Santa Clara River is located in Los Angeles and Ventura Counties, California. It extends from McGrath State
Beach to east of the town of Santa Clarita.

The Regional Board previously determined that the level of chloride in the reaches between the Los
Angeles/Ventura County line and Bouquet Canyon of the Santa Clara River exceeded water quality standards
(WQS). This determination was made after reviewing data collected by Regional Board staff, other agencies, and
from NPDES receiving water monitoring reports. ‘Based upon Regional Board staff findings, the Santa Clara River
was listed on California’s 1998 Clean Water Act (CWA) Section 303(d) list as water quality impaired due to
chloride.

The proposed Basin Plan amendment was developed after assessing the impairments described in the 1998 303(d)
list. The draft amendment proposes to revise the chloride objective from 80 mg/l to 100 mg/1 for the reach at Santa
Paula and from 100 mg/l to 143 mg/l for the reaches between the Los Angeles/Ventura county line and Bouquet

Canyon;

I adopted, the Basin Plan would be amended to add a footnote to Table 3-8 Water Quality Objectives for Selected
Constituents in Inland Surface Waters, Recommended Objective for Beneficial Use Catepories. The footnote would
read “crop sensitivity to chloride varies so that objectives set to be protective of agriculture may be higher than the
lowest recommended objective of 100 mg/l.”

The Basin Plan would also be amended to add a footnote to Table 3-8 Water Quality Objectives for Selected
Constituents in Inland Surface Waters. The footnote would read *compliance with this objective may be measured
as an instantaneous maximum or as a rolling 12 month average.”

California Environmental Protection Agency

lz .} Recycled Paper

Our mission is 10 preserve and enhance the quality of California's water resaurces for the benefit of present and future generations.

B e e e » # -
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The proposed Basin Plan amendment was first presented to the Board on April 13, 2000. Additional information on

the cost of the proposed action was requested by the Regional Board and the item was ¢ontinued. In addition, new
information became available on water rights and endangered species which will be presented for the Board’s

consideration. v

Attached is an addendum to the staff report for this amendment to be considered at the July 27, 2000 hearing.

Attachments:

(a) -Addendum to the Staff Report for the Basin Plan Amendment for Chloride Standards Change
in the Santa Clarita and Santa Paula Reaches of the Santa Clara River

(b) California Environmental Quality Act Checklist and Determination with Respect to
Significant Environmental Impacts

California Environmental Protection Agency

ncam—ican

5 Recyeled Paper
Our mission is 1o preserve and enhance the quality of California 's \water resources for the benefit of present and future generations.
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Staff Report Addendum

Basin Plan Amendment to Modify the Chloride Objective for Reaches at
Santa Clarita and at Santa Paula of the Santa Clara River

Contents:

Synopsis : pg- 1

Recommendations pg. 3
Table 1: Alternatives for Santa Clarita Reaches pe. 4
Table 2: Alternatives for Santa Paula Reach pg. 5

Cost Analysis : pg. 5
Verification of Sanitation District Estimate pg. 5
Alternative Treatment Cost Analysis pe. 6
Near-Term Cost Analysts pg. 8
Costs of Delayed Chloride Treatment pg- 9
Affordability pg. 11
Benefits of Proposal pg. 13

Analysis of New Information pg. 13
Water Rights pe. 13
Endangered Species pe. 15

Background Material

Bibliography

U.S.EPA Affordability Screens
Synopsis

Board members will recall from the April 13, 2000 Board meeting that the
interim chloride limits of 190 mg/L will expire in January 2001. These limits
were intended to provide temporary relief to dischargers while the issue was -
researched in detail. At the time, these increasing levels were thought to be
due to increasing levels of chloride in imported water, primarily the result of
prolonged drought conditions. In 1997, the Board instructed staff to assess
chloride objectives in the Santa Clara and Calleguas Creek watersheds.
Agricultural water supply is a designated beneficial use in these watersheds,
and depending on the crops grown, this beneficial use can be especially
sensitive to chloride. Staff's presentation at the April 13 Board meeting was

i g " Lo D e
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in response to the Board's earlier directive, and represents the results of
nearly 2 years of meetings with stakeholders and supporting studies.

During the April 13, 2000 Board meeting staff recommended that the existing
chloride objectives for reaches at Santa Clarita be increased from 100 mg/L
to 143 mg/L, and that the objective for the reach at Santa Paula be increased
from 80 mg/L to 100 mg/L. Compliance with the objectives was to be based
on a rolling 12-month average. In addition, a maximum, not-to-exceed
concentration of 180 mg/L. would apply to both the Santa Clarita and Santa
Paula reaches. At that meeting, the Board directed staff to review in more
detail the cost implications of the recommended actions.

Staff's review confirmed the earlier findings that the cost of meeting the
proposed objectives in the Santa Clarita and Santa Paula reaches is
affordable. This is in part due to the low sewage rates currently enjoyed by
area residents.’ Staff also found that although it will be more expensive to
meet the existing objectives, these costs also are affordable for the Santa
Clarita reach communities, but less so for Santa Paula. In addition, staff
identified treatment strategies that may be less costly than those proposed by
the Los Angeles County Sanitation District (LACSD).

Santa Paula's average sewage rates will soon be increasing to $14 per month
to pay for plant upgrades unrelated to the chloride objective. Should
additional treatment be required to meet the existing or proposed chloride
objectives, rates could increase to levels that are relatively high when
compared to other cities in California and other western states. When
assessing the affordability, it is important to note that the median income of
ratepayers in Santa Paula is lower than in the Santa Clarita reach
communities.

It is possible that the Santa Paula POTW will meet the proposed objective of
100 mg/L without additional treatment. The discharge is located downstream
from the confluence with Sespe Creek. If the permit allows for a mixing
zone, it is likely that Santa Paula will be able to be meet the proposed
objective without chloride removal. It is uncertain whether a mixing zone
will be allowed in future permits.

" The average sewage rate for the Santa Clarita reach communities is approximately $9 per month.
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Since the April 13, 2000 Board meeting the following new information has
become available:

o Questions Regarding Assimilative Capacity Estimates. Testimony before

the Public Utilities Commission and a recent Superior Court ruling
(County of Ventura vs. County of Los Angeles et al., issued on May 31)
raises questions regarding whether sufficient water supplies exist to
support the proposed Newhall Ranch project. Overdrafts of the
groundwater aquifers could reduce the surface water flow in the Santa
Clara River and thus its capacity to assimilate chloride loading. This was
one of the underlying assumptions of the initial staff recommendations.

¢ New Finding of an Endangered Species. On May 30, 2000 the United
States Forest Service (USFS) confirmed the presence of an endangered

species, the unarmored three-spine stickleback, in the lower part of
Bouquet Canyon. Neither staff nor the stickleback experts consulted,
identified any salt-tolerance work for this sub-species. Therefore, at this
time any impacts from raising the objective are unknown.

¢ Required Change in Designated Beneficial Use. The State Water
Resources Control Board (SWRCB) staff and counsel have advised the

Regional Board staff that, in their opinion, a change in the chloride
objective to 143 mg/L in the Santa Clarita reaches would necessitate a
change in the designated beneficial use in the Basin Plan to "Restricted
Agricultural Water Supply.” This would be a new designated beneficial
use category in the Basin Plan. This would require an additional Basin
Plan amendment for the initial staff recommendation to be approved.

Recommendations

Staff recommends that the Board still consider changing the chloride Basin Plan
objective at Santa Clarita from 100 mg/L to 143 mg/L, and at Santa Paula from
80 mg/L to 100 mg/L when the interim objectives expire next January. These
objectives would be based on a rolling 12-month average. In addition, a
maximum, not-to-exceed chloride concentration of 180 mg/L would be applied
to both the Santa Clarita and Santa Paula reaches.

Alternative actions that the Board may wish to consider include:

3 6/26/00
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e No Action. The result of this alternative will be that the existing
objectives of 80 mg/L for the Santa Paula reach and 100 mg/L for the
Santa Clarita reaches will be effective when the Chloride Policy
expires in January 2001.
e Maintain the existing objective of 100 mg/L at the Santa Clarita
reaches and adopt the proposed objective of 100 mg/L at the Santa
Paula reach. A
The likely consequences associated with the existing and proposed chloride
objectives are summarized in Table 1 and Table 2 for the Santa Clarita reaches
and the Santa Paula reach, respectively.
Table 1
Alternatives for Santa Clarita Reaches
i Alternatives  |iPros .. Cons:~ :Furthen Work Required -
Revise Supports Agriculture Does not support direct use of | Need to develop restricted
Objective to Beneficial Use with surface water for agriculture, agricultural beneficial use
143 mg/l existing practices. unless soils are periodically and “downgrade” beneficial
leached with an alternate use.
water supply with a lower
chloride concentration.
Minimal treatment costs Only a temporary solution in
to control short periods of | the event that groundwater
high discharge volume and resultant surface
concentration. water flows decrease due to
growth.
Increased sewage rates
are below statewide
average. :
Maintain Supports direct use of Treatment will require an TMDL will need to be
Existing * | surface water for increase in sewage rates. completed (although most
Objective agriculture. of the work has been done).
100 mg/l Increased sewage rates
are close to statewide
average.
4 6/26/00
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Table 2
Alternatives for Santa Paula Reach

FAltematives [Pros
Revise Supports direct use of
Objective to surface water for
100mg/t | agriculmre.
No additional treatment
costs.

g = : T
Maintain Supports direct use of Increase in sewage rates to TMDL. will need to be
Existing surface water for among the highest in developed (although most of
Objective agriculture. California. the work has been done).
80mg/! :
Cost Analysis

Per the Board’s direction on April 13, 2000, staff conducted a more detailed
economic analysis. Based on new information received since the Board meeting
(see pages 14-16 herein), staff now believes that chloride removal will be
required in the future due to the impacts of growth. Therefore, the new cost
analysis includes estimates for near-term and delayed chloride removal
treatment. The exact year by which chloride removal will be required is
unknown. However, the need for treatment will be influenced by the overdrafts
of groundwater aquifers that are in communication with the Santa Clara River.
Although there is no clear agreement as to when an overdraft of groundwater
aquifers will occur, the year 2015 was selected for the delayed treatment cost
analysis.

Verification

The cost estimates provided by the dischargers were verified by comparison with
those reported for existing reverse osmosis plants in California and those
reported in a three-year Metropolitan Water District (MWD) salinity
management study completed in 1998. The capital costs varied with plant flow,
cost to dispose of the brine, and to a lesser extent, salinity of the influent. Actual
costs may be less because of potential alternative funding sources (e.g., MWD)
and revenues from the sale of the treated effluent which were not considered
here.

5 6/26/00
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Alternative Treatment Cost Analysis

In an attempt to think "outside of the box," staff identified alternatives to the
conventional reverse osmosis treatment process, on which LACSD based its
costs analysis. First, staff considered the various sources of chloride in the
POTWs' effluent. As shown in Figure 1, these sources include imported water;
brine from home water softeners; chlorides contained in soaps, detergents, and
other cleaning products; and disinfection of effluent with sodium hypochlorite
and other reagents containing chlorine (identified as "treatment" in Figure 1).

Recognizing the large chloride contribution from home water softeners, staff
initially focused on a means for eliminating this source. A method for
"softening" water supplies before distribution was evaluated. It was theorized
that if optimally conditioned water was available at the tap, residents would have
no incentive to invest in the expense of installing new water softeners.
Furthermore, with an education campaign and an aggressive rebate program,
water districts could effectively remove many in-place water softeners.
However, due to the expense of constructing a piping system to bring the supply
water to a central treatment facility, the cost of softening the water supply made
this approach more costly than other altemnatives.

Other approaches, including moving the outfall in an attempt to secure an
effective mixing zone and blending of water supplies, were not considered to be
viable. These approaches were found to have limited applications and/or to be
more costly. Moving the outfall of Santa Paula to below the point of agricultural
diversion was not particularly costly, but success in ensuring compliance
through mixing was not assured. Furthermore, in the case of Santa Clarita,
maintaining stream flow for protection of aquatic species and riparian habitat
precludes moving the outfall to the ocean or to downstream tributaries.
Blending of water from groundwater supplies was not considered to be a viable
alternative. The groundwater in Santa Panla is very hard, and the groundwater
in Santa Clarita is already allocated.

Ultra-violet (UV) disinfection of the discharge, which eliminates the chloride
contribution from some traditional chlorine disinfection processes, would likely
result in near-term compliance with the proposed objective (143 mg/L), but not
the existing objective (100 mg/L) in Santa Clarita.

6 ’ 6/26/00

S e g e ¥ i ..

167 Page 162 of 660

CSD000288



Received

March 30, 2011
Commission on
State Mandates

EXHIBIT
669”

4837-0090-6752.2

168 Page 163 of 660

CSD000289



Agenda Item #10

Basin Plan Amendment

for the

Santa Clara River
Public Hearing

Dec. 7, 2000

DOC #999223

169

Received

March 30, 2011
Commission on
State Mandates

Page 164 of 660

CSD000290



Received
March 30, 2011
Commission on

E : State Mandates
? 1 CHAIRMAN NAHAI: I shall. ’
2 Would all thoge who are going to provide
3 testimony in connection with this matter please rise ané'
4 r“e‘p‘eat after me:
5 I do solemnly swear.
£ 6 ALL PERSONS: I do soleﬁnlv swear.
7 CHAIRMAN NAHAI: That the testimony I'm about
to give.: |
9 ALL PERSONS: That the testimony I'm about to
10 "~ give.
11 CHAIRMAN NAHAI: Will be the truth.
12 ALL PERSONS: Will be the truth.
13 ' CHAIRMAN NAHAT: The whole truth.
! 14 “ ALL PERSONS: The whole truth.
! 15 CHAIRMAN NAHAI: And nothing but the truth.
g 16 ALL PERSONS: And nothing but the truth. : .
17 CHAIRMAN NAHAI: Under penalty of perjury.
18 © 'ALL PERSONS: Under penalty of perjury.
19 CHAIRMAN NAHAI: Thank you.
20 We have the staff presentation.
21 MR. BISHOP: Good morning, board members. My

22 name is Jonathan Bishop. I'm the Chief of the Regional

23 Program Section of the Regional Board.

24 . Items 10.1 and 10.2 are closely related items

25 that deal with longstanding solidity issues in our

26 region. Up until a couple of days ago, staff was fully

27 intending to recommend an increase in the chloride

28 obiectives for the Santa Clara reach -- Santa Clarita

30
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_{ 1 reach of the Santa Clara River from 100 milligrams per
: 2 liter to 143 milligrams per liter and believed there was
3 a firm, scientific and legal basis. for this
4 recommepdation.
5 On November 29th, we received a letter from the
6 Unitéd Water Conservét;on District which supported in '
7 general the proposed modification of the chloride
8 objective but stated that the sample they had collected
9 in September recorded a chloride concentration of 137
10 milligrams per liter in the reach directly downstream of
11 the»Santa Clarita reach. The chloride_objective in this
12 reach, which is between Santa Clarita and Santa Paula
13 reaches, is 100 milligrams per liter and was not being
14 considered for change.
15 The information was a concern to staff. Staff
16 followed up with United Water Qonservation District and
17 requested additional data that they had collected over
18 the pasf two years. After careful review of this data,
19 which I will cover later inﬁthe presentation, 'staff must
20 now reconsider the recommendation to increase the
21 objective in the Santa Clarita reach.
22 T 1£Re to spend a few minutes to describe the
23  history of this issue before we get into the new
24 information. ’ :
25 Okay. To orient you, here's a map depicting
26 the Santa Clara River Watershed. The watershed spans
27 across both Ventura and Los Angeles Counﬁy. See the
28 County Line right here. . a
‘ 31
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As you recall, staff proposed to increase the
chloride objective in the Santa Clara reaches from 100
milligrams per liter to 143 and in the Santa Paula
reaches increase the objective from 80 to 100 milligrams
per liter. The new objective were to be the average
concenﬁration in the rivef measured based on a rolling
12-month average. In addition, a maximum not to exceed
a limit of 180 milligrams per liter would apply.

These limits were justified as the absolute
maximum that could be allowed and still -support the most
sensitive beneficial uses, which'is downstream
agriculture supply. It was determined that the local
crops grown, avocados and strawberries, were the most
sensitive.

The consensus among the agricultural experts
consulted was that these crops require irrigated water
with a maximum chloride concentration .of beﬁween 100 and
120 milligrams per liter. However, in the Santa Clarita
reaches there are and have never been avocado or
strawberries grown. The intermediate reaches do have
sensitive.crop£: but this proposal assumes that the
intermixing of groundwater provides eﬁough assimilative
capacity to reduce concentration to 100 milligrams per
liter prior to use by agriculture. The recent

information brings this assumption into question.

In Santa Paula, however, the surface water is

being used directly within the reach. Therefore, the

BARNEY, UNGERMANN & ASSOCIATES, INC. (888) 326-5900
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the accompanying resolution to extend the interim limits

for chloride contained in this accompanying resolution 2"

to allow time for the development of the TMDL.

And I'm happy to answer any questions and try

and explain issues.

CHAIRMAN NAHAI: Thank you, Jon. And I think

I1'd like to comment that the tremendous effort and

outreach that has accompanied this debate on the part of

the board staff is very much appreciated by the Board, -

and I'm sure it's appreciated by the community as well.

Do you have any comments, questions for Jon at

this time?

MS. CLOKE: I just had a question about the

difference.

MR. LEON: Miss Cloke; hello. 1I'm sorry. For

the board members in general, I had a comment -- a

couple of comments during the break that some of the

audience members particularly could neot hear the board

members. If you would make an effart to get closer to

the mic. Okay. Thank you.

MS. CLOKE: How's that? Can you hear me in:the

back? If you één't, do this or something and I'll get
the message.

All right. In one of the slides that you

showed us you had a seventies average and eighties

average and nineties average. <Can you describe to us or

explain t6 us what you think made or what staff knows

made the change in those numbers?

44
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MR. BISHOP: Yeah. I don't think that there is

one answer to say it's been the increase —— it's been a

number of things. 1It's been increase in population,

which means we have increase in imported water and

W

increase in sewage, treated sewage.

I think we also have a change that we've had a

large aquifer system that's been the buffer for-this

chloride over a long period of time, and you look at the

earlier data and it looks wvery —— it's variable but it

15

keeps going up and down. "I think you're going to hear a

lot about things haven't really changed over time.

But, in my view, if you look at that data in

that way, in the seventies, eighties and nineties,; there

is a change, and what that change shows to me is that

the assimilative capacity is no longer there. The

groundwater is slowly being saturated with more salts

23’

and that feeds backand forth between the surfaée and

groundwater.

MS. CLOKE: :And the other guestion-I have on

this is can you put a value on what -- how much of this

comes from water softeners?

MR. BfSHOP: I can only give you an estimate

that 40 percent of the chloride load in the waste water

treatment effluent is from residential, and a portion of

that residential load is from water softeners. But how

much of that, I can't give you.

MS. CLOKE: And if that -- if you could take

even a portion of that 40 percent out, would that bring

45
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SANTA CLARA RIVER
CHLORIDE REDUCTION ORDINANCE OF 2008

The Board of Directors of the Santa Clarita Valley Sanitation District of Los Angeles County
ordains as follows;

1. AUTHORIZATION

This Ordinance is enacted pursuant to authority contained in the County Sanitation District Act,

California Health and Safety Code Sections 4700 et seq., and exercises authority conferred by law

including, but not limited to, Chapter 5, Part 12, Division 104 of the California Health and Safety Code,
and Article 4. Chapter 1, Part 1, Division 2 beginning with Section 530694 of the Government Code.

2. SHORT TITLE

This Ordinance shall be known and referred to as the Santa Clara River Chloride Reduction
Ordinance of 2008. '

3. PURPOSE

The purpose of this Ordinance is to limit the discharge of chlorides to the Santa Clara River

thereby improving the potential for the Santa Clarita Valley Sanitation District of Los Angeles County to
comply with requirements of the California Regional Water Quality Control Board, Los Angeles Region.
It is also the purpose of this Ordinance to reduce the expenditure of public funds and mitigate rate
increases by lessening the need for new capital facilities.

4. DEFINITIONS

The following definitions shall apply to the terins used in this Ordinance:

(@) "District” means the Santa Clarita Valley Sanitation District of Los Angeles County. The

District owns and operates a sewer system that conveys wastewater to the Saugus and Valencia Water

Reclamation Plants.

(b.)  "Person" means any person, firm, association, organization, partnership, business, trust,
corporation, company, district, county, city and county, city, town, the state, the federal government, and

any of the agencies and political subdivisions of such entities.

(c)  “Plants” means the District’s Saugus and Valencia Water Reclamation Plants.

(d)  “Community Sewer System” means the network of facilities owned and operated by the

District or that are tributary to the District-owned and operated facilities that convey wastewater from
within the District’s service area to the Plants.

(e.)  "Regional Board" means the California Regional Water Quality Control Board, Los
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Angeles Region, created and exercising its powers pursuant to the Porter-Cologne Water Quality Control
Act, California Water Code Sections 13000 ef seq.

{f.) “Brine” means a heavily saturated salt solution containing chloride.
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"Residence’ means 2 structure that is, or is intended to be, in whole or in part, a place of

dwelling, w

rhether occupied or not, whether fully constructed or not, and includes, without limitation,

homes, whether attached to another structure or not, apartments, condominiums, and mobile homes.

(h.)  "Residential self-regenerating water softener” and/or "appliance” means residential water

softening or conditioning appliances that discharge Brine into the Community Sewer System. Residential

self-regenerating water softeners are -also more commonly known as “‘automatic” water softéners.

Residential

self-regenerating water softeners only include water softening or conditioning devices that

renew their

capability to remove hardness from water by the on-site application of a chloride solution to

the active softenting or conditioning material contained therein, followed by a subsequent vinsing of the
active softening or conditioning material.

5 EINDINGS

The Board of Directors of the District finds and declares the following:

a)

b)

The Santa Clara River is one of the only remaining natural rivers in Southern California,
supporting fish and wildlife, recreation and agriculture in Los Angeles and Yentura Counties.

The District’s Plants discharge to the Santa Clara River.

c)

Use of residential self-regenerating water softeners installed prior to 2003 is the most
significant controllable source of chloride entering the Community Sewer System and the
Plants. Residential self-regenerating water softeners use salt to renew their capacity to

remove hardness, and then discharge Brine to the Community Sewer System. Residential
self-regenerating water softeners account for approximately 30% of all chloride in the Plant’s

discharge. Although wastewater is treated to a high level at the District’s Plants, the Plants

are not designed to remove chloride,

4)

The Regional Board has determined that chloride levels in the Santa Clara River must be
reduced, and pursuant to a Total Maximum Daily Load (“TMDL") for chloride established by

e)

the Regional Board for Reaches 5 and 6 of the Santa Clara River in Los Angeles County,

which became effective May 4, 20035, has required the District to reduce the chloride fevels in
its Plants’ discharge.

The District has adopted and is enforcing regulatory requirements that limit the volume and
concentrations of chloride discharges from non-residential sources to the Community Sewer
System to the extent technologically and economically feasible.

The District has adopted and is enforcing an ordinance prohibiting the progpective 1nstallation

g

of residential self-regenerating water softencrs pursuant to Health & Safety Code Section

116786.

To further reduce chloride in the Plants’ discharge, the District must either reduce sources of
chloride in wastewater discharged to the Community Sewer System, temove chloride from

wastewater at the Plants through construction and operation of expensive and energy-

intensive advanced treatment facilities, or both. Construction and operation of advanced

DOC #1035050

treatment facilities for chloride removal at the Plants will result in the production of Brine,
which will also require disposal. If residential self-regenerating water softeners are not

removed, the incremental present worth of construction and operation of advanced treatment

2
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h)

and Brine disposal facilities to remove chloride contributed by residential self-regenerating
water softeners is approximately $73 million.

Reducing chloride levels by requiring the removal of all remaining installed residential self-

regenerating water softeners discharging to the Community Sewer System will cost the
District approximately $2-3 million. :

Reducing chloride levels by requiring the removal of all installed residential self-regenerating

water softeners would save the District’s ratepayers approximately $70 miliion, based on the

difference between the cost of residential self-regenerating water softener removal and the

)

incremental cost of new advanced treatment and Brine disposal facilities to remove the same
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amount of chloride.

Renmioval of residential self-regenerating water softeners within the District is estimated to

take approximately one year after the effective date of this Ordinance. Under the TMDL, the

District must perform environmental review, permitting, design and construction of new

advanced treatment and Brine disposal facilities for the removal of chloride by May 4, 2016,
Therefore, removing residential self-regenerating water softeners will reduce chloride in

discharges to the Santa Clara River sooner than installing advanced treatment and Brine
disposal facilities to achieve an equivalent level of chloride reduction.

k)

The removal of all installed residential self-regenerating water softeners is a necessary and
cost-effective means of achieving timely compliance with a TMDL. issued by the Regional
Board for the Santa Clara River.

Residents within the District will maintain the ability to soften or condition their water by

using water softening or conditioning devices that do not discharge Brine to the Community

Sewer Systemn. -Among these are portable exchange water softeners, which use a removable

tank to soften water. These tanks are serviced by facilities located outside the District’s
service drea that are permitted: to- treat -and dispose of the Brine used to tegenerate them.

Based on available information, sufficient capacity to treat Brine exists in Los Angeles

County, and therefore, portable exchange water softeners remain available as a water

softening option for residents affected by this Ordinance.

m)

1n)

Based on available information, the adoption and implementation of this Ordinance will
avoid or significantly reduce the costs associated with advanced treatment for chloride
removal and Brine disposal that otherwise would be necessary to meet the TMDL.

The District has established a voluntary program to compensate owners of residential self-

regenerating water softeners within its service area for 100% of the reasonable value of each

removed residential self-regenerating water softener and the reasonable cost of the removal

and disposal of that residential self-regenerating water softener. This program shall remain in
effect until the Effective Date of this Ordinance. The program is expected to result in the

removal of 3,300 self-regenerating water softeners. The reduction in chloride levels resulting

from the voluntary program is expected to be 4,400 pounds per day.

0)

On and after the Effective Date of this Ordinance, the District will continue a program to

compensate owners of residential self-regenerating water softeners within its service area for

75% of the reasonable value of each removed residential self-regenerating water softener and

DOC #1035050
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softener. Approximately 3,200 self-regenerating water softeners are expected to be removed.

The potential reduction in chloride levels expected as a result of the progtam is 4,300 pounds
per day.

6. REQUIREMENT FOR _REMOVAL OF RESIDENTIAL SELF-REGENERATING
WATER SOFTENERS

Every person who has a residential self<regenerating water softener that is installed upon his or

her property or premises, and every person occupying or leasing the property or premises of another who
has a residential self-regenerating water softener installed thereon, that discharges into the Community

Sewer System shall remove and dispose of the installed residential self-regenerating water softener within

180 days after the Effective Date of this Ordinance.

7. A NISTRATIVE EN ]

a)

The Chief Engineer and General Manager of the District (“Chief Engineer’) shall administer,

implement, and enforce the provisions of this Ordinance. Any powers granted to or dutics
imposed upon the Chief Engineer may be delegated to persons acting in the beneficial interest

of or in the employ of the District. The Chief Engineer shall enforce this Ordinance by (1)

encourage voluntary compliance, (2) withholding administrative enforcement actions until

| 80 days after the Effective Date of the Ordinance have passed to allow all affected residents

adequate time to remove their installed residential seif-regenerating water softeners, (3)

monitoring flows within the Community Sewer System to determine the locations of

b)

residential - self-regenerating ‘water softeners; andfor (4) conducting - inspections - upon
reasonable notice of any residence that discharges to the Community Sewer Systern,

The Chief Enscineer may issue a Notice of Violation fo any Person who fails to remove a

tesidential self-regenerating water softener as required by this Ordinance. . A Notice of

Violation shall allow a period of 60 days to correct the violation and to remove and dispose

of the installed residential self-regenerating water softener. - Any Person violating this
Ordinance after issuance of Notice of Violation and the subsequent 60-day period shall pay

)

an administrative fine to the District in an amount not to exceed $1,000.00 for such violation.

Any Person who has received a Notice of Yiolation may within 30 days request a hearing and
review by a hearing officer of the District. The hearing shall be held within 30 days of the
request. Following the hearing, the District’s hearing officer may dismiss the violation or

issue an Administrative Order for the imposition of an administrative fine and the removal of

any installed appliance. Service of the Administrative Order may be made by personal

delivery or by first class mail addressed to the Person at the address listed in the notice. An

Administrative Order may be appealed in accordance with the provisions of Government

Code Section 530694.

d)

The owner of a tesidential self-regenerating water softener subject to administrative
enforcement under this section may elect to have the District remove the residential self-

regenerating water softener from the residence. The owner retains the right to compensation

DOC #1035050
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8. VIOLATIO

Any Person who violates any of the provisions of this Ordinance following the issuance of a finai
Administrative Order under Section 7 is guilty of a misdemeanor punishable by a fine of not to exceed

$1,000.00 or by imprisonment not to exceed 30 days or by both such fine and imprisonment. The amount

of any such fine shall be first allocated to pay the District’s costs of enforcement,

9. SEVERABILITY

If any provision of this Ordinaunce or the applicability thereof to any person ot circumstances is
held invalid, that invalidity shall not affect other provisions or applications of this Ordinance that can be

given effect without the invalid pottion or application, and to that end the provisions of this Ordinance
are severable.

10. REFERENDUM

Pursuant to California Health & Safety Code Section 116787(b), this Ordinance shall not be
effective until it is approved by a majority vote of the qualified votes cast in a regularly scheduled
election, held in the District’s service area, in a referendum in accordance with applicable provisions of

the Elections Code.

DOC #1035050 5
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11, EFFECTIVE DATE

This Ordinance shall become effective 30 days from the date of final passage by the Board of
Directors and subsequent approval by the voters pursuant to referendum, but no earlier than January 1,

2009.

airp

LEiR EM Ch s
Santa Clarita Valley Sanitation District
of Los Angeles County
JUN 1 12008

ATTEST:

Clerk, Board of@irectors
Santa Clarita Valley Sanitation District
of Los Angeles County

PASSED AND ADOPTED by the Board of Directors of the Santa Clarita Valley Sanitation
District of Los Angeles County on___ June 11,2008 by the following vote:

AYES: Directors Burke and Weste

NOES: - None
ABSENT: Director Kellar

ABSTAIN: None

O e d ’
Secretary of the fioard :
Santa Clarita Valley Sanitation District
ofL.os Angeles County
CROCHY0930860 @&
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Attachment 4.3.2-2

Memorandum Dated October 12, 2000, from Sheila Vassey (Office

of Chief Counsel, SWRCB) to Jon Bishop (LARWQCB),
Re. “Agricultural Beneficial Use in the Santa Clara River.”
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TO: Jon Bishop
Section Chief, Regional Programs-
Los Angeles RWQCB
- //
FROM: Sheila Vassey ;
Senior Staff Counsel "
OFFICE OF CINEF COUNSEL
DATE: October 12, 20600

SUBJECT: AGRICULTURUAL BENEFICIAL USE IN SANTA CLARA RIVER

This memorandum confirms our telepbone discussion on October 3, 2000. regarding the

Los Angeles Regional Water Quality Control Board's proposed water quality control plan
amendment for the Santa Clara River. In that conversation I concluded that the proposed
chloride objective of 143 milligrams per liter (mg:1) for the Santa Clarita reach will protect the
existing agricultural use for that stretch of the Santa Clara River. The reasons are explained
below.

The evidence in the record apparently indicates that water from the Santa Clarita reach of the
Santa Clara River is not currently used to irrigate salt-sensitive crops, such as avocados and
strawberries. Nor has it been used in the past for this purpose. Also, chloride levels in the Santa
Clarita reach have apparently not changed for the past 25 years or so. They are approximately
143 mg/l. Based on this information, ] conclude that the proposed chloride objective of 143 mg/]
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