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BEFORE THE

COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

IN RE TEST CLAIM ON I Case No. 10-TC-09

Los Angeles Regional Water Quality Control Upper Santa Clara River Chloride

Board Resolution No. R4-2008-012 adopted Requirements

December 11 2008 approved by United States
STATEMENT OF DECISION PURSUANT

Environmental Protection Agency TO GOVERNMENT CODE SECTION
April 6 2010

17500 ET SEQ. TITLE 2 CALIFORNIA
CODE OF REGULATIONS DIVISION 2

Filed on March 30 2011
CHAPTER 2.5 ARTICLE 7.

By Santa Clarita Valley Sanitation District of
Adopted January 24 2014

Los Angeles County Claimant. Served January 31 2014

STATEMENT OF DECISION

The Commission on State Mandates Commission heard and decided this test claim during a

regularly scheduled hearing on January 24 2014. Claire Hervey Collins and Phillip Friess

appeared for the claimant. Jennifer Fordyce and Michael Lauffer appeared for the Regional

Water Quality Control Board for the Los Angeles Region. Michael Byrne and Susan Geanacou

appeared for the Department of Finance. Public comment was provided by City of Santa Clarita

Councilmember TimBen Boydston and Mayor Laurene Weste and California Assembly member

Scott Wilk.

The law applicable to the Commissions determination of a reimbursable state-mandated

program is article XIII B section 6 of the California Constitution Government Code

sections 17500 et seq. and related case law.

The Commission adopted the proposed statement of decision to deny the test claim at the hearing

by a vote of 6 to 0 with one member abstaining.

Summary of the Findin2s

This test claim alleges a reimbursable state mandate resulting from Resolution R4-2008-012

adopted December 11 2008 by the Regional Water Quality Control Board for the Los Angeles

region Regional Board. To assist the reader there is a glossary of frequently used water quality

related terms and acronyms at the end of this document. The Resolution amended the prior

Basin Plan which imposed a maximum chloride concentration limit or total maximum daily

load TMDL of 100 mg/L for the Santa Clara River and chloride concentration discharge

limits or waste load allocations WLAs of 100 mg/L for the Districts two Water

Reclamation Plants WRPs. The Resolution includes a revised less stringent TMDL and

WLAs providing greater flexibility to the District with regard to chloride discharges into the

river and significantly reducing the costs for the District to comply with the TMDL and WLAs
for the Upper Santa Clara River. The revised TMDL calls for the implementation of an

Alternative Water Resources Management program AWRM in order to meet conditional site-
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specific objectives SSOs for water quality in Reaches 4B 5 and 6 of the river and conditional

WLAs of 150 mg/L for discharges to Reaches 5 and 6 and 117 mg/L for discharge to Reach 4B

for the Districts two WRPs.

The District alleges that meeting the SSOs and WLAs will require significant advanced

treatment and other technological upgrades and a number of water supply control measures to

control chloride concentrations in the Santa Clara River especially during periods of higher

concentration in the water supply and groundwater i.e. during periods of lower precipitation.

The District alleges that these upgrades and control measures result in increased costs of

approximately $250.7 million. R4-2008-012 also includes a number of Implementation Tasks

primarily consisting of requirements to perform technical and scientific studies of the surface and

groundwater and evaluation of appropriate chloride thresholds which the District alleges impose

increased costs of approximately $6.6 million.

The Commission finds that Resolution R4-2008-012 does not constitute a reimbursablestate-mandated
program within the meaning of article XIII B section 6 of the California Constitution

and Government Code section 17514 on the following grounds 1 several of the

Implementation Tasks included in the TMDL are not new and cannot impose a new program or

higher level of service 2 accelerating the implementation of final waste load allocations

discharge limitations by one year is not a new program or higher level of service and no

increased costs are alleged 3 the Alternative Water Resources Management program is not a

new program or higher level of service but a lower level of service and results in reduced costs

with respect to prior law and 4 even if the Alternative Water Resources Management program
did impose a new program or higher level of service there are no costs mandated by the state

because the claimant has sufficient fee authority to cover the costs of any required activities.

Because this test claim is denied on the grounds stated above the Commission declines to make

findings on whether claimant is practically compelled to implement the Alternative Water

Resources Management activities or whether the Alternative Water Resources Management
activities TMDLs or WLAs are mandated by federal law.

COMMISSION FINDINGS

1. Chronology

03/30/2011 Claimant Santa Clarita Valley Sanitation District of Los Angeles County
filed the test claim Upper Santa Clara River Chloride Requirements

10-TC-09 with the Commission on State Mandates Commission

04/14/2011 Commission staff issued a notice of complete filing and request for

comments from state agencies.

05/02/2011 The California Regional Water Quality Control Board Los Angeles

Region Regional Board filed a request for an extension of time to submit

comments on the test claim.

05/04/2011 Commission staff granted the Regional Boards request for an extension of

time to comment to July 15 2011.

i

Exhibit A Test Claim.
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06/23/2011 The Regional Board filed a request for an extension of time to comment

on the test claim which was granted for good cause.

07/ 29/2011 The Regional Board filed comments on test claim.2

08/01/2011 The Department of Finance Finance filed comments on the test claim.3

08/19/2011 Claimant filed a request for an extension of time to submit rebuttal

comments to September 28 2011 which was granted for good cause.

09/28/2011 Claimant filed rebuttal comments.4

09/20/2013 Commission staff issued the draft staff analysis and proposed statement of

decision.5

10/07/2013 Finance submitted comments on the draft staff analysis.6

10/07/2013 Claimant requested an extension of time to October 25 2013 to file

comments on the draft staff analysis which was granted for good cause.

10/09/2013 Ms. Lynda Cook of Santa Clarita submitted comments on the draft staff

analysis.7

10/09/2013 The Regional Board requested an extension of time to file comments to

November 1 2013 and postponement of hearing to January 24 2014.

10/10/2013 Commission staff granted the Regional Boards request for extension and

postponement.

10/18/2013 City of Santa Clarita filed comments on the draft staff analysis.8

11/01/2013 The Regional Board filed comments on the draft staff analysis.9

11/01/2013 Claimant filed comments on the draft staff analysis.
io

II. Introduction

A. History and Framework of Federal Water Pollution Control

Regulation of water pollution in the United States finds its beginnings in the Rivers and Harbors

Appropriation Act of 1899 which made it unlawful to throw or discharge any refuse matter of

any kind or description .. into any navigable water of the United States or into any tributary of

2
Exhibit B LA Regional Board Comments.

3
Exhibit C Department of Finance Comments.

4
Exhibit D Claimants Rebuttal Comments.

5
Exhibit E Draft Staff Analysis.

6
Exhibit F Department of Finance Comments on Draft Staff Analysis.

7
Exhibit G Public Comments on Draft Staff Analysis.

8
Exhibit H City of Santa Clarita Comments on Draft Staff Analysis.

9
Exhibit I LA Regional Board Comments on Draft Staff Analysis.

io
Exhibit J Claimant Comments on Draft Staff Analysis.
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any navigable water.
11

This provision survives in the current United States Code qualified by

more recent provisions that outline a regime of discharge permits issued by the U.S. EPA or by

states on behalf of the EPA.12

In 1948 the Federal Water Pollution Control Act adopted principles of state and federal

cooperative program development limited federal enforcement authority and limited federal

financial assistance.
13

Pursuant to further amendments to the Act made in 1965 States were

directed to develop water quality standards establishing water quality goals for interstate waters.

However due to enforcement complexities and other problems an approach based solely on

water quality standards was deemed insufficiently effective.
14 The Federal Water Pollution

Control Act was therefore significantly expanded in 1972 to regulate individual point source

dischargers. Later major amendments to the Federal Water Pollution Control Act were enacted

in the Clean Water Act of 1977 and the federal act is now commonly referred to as the Clean

Water Act CWA. The CWA states

It is the policy of the Congress to recognize preserve and protect the primary

responsibilities and rights of States to prevent reduce and eliminate pollution to

plan the development and use including restoration preservation and

enhancement of land and water resources and to consult with the Administrator

in the exercise of his authority under this chapter. It is the policy of Congress that

the States manage the construction grant program under this chapter and

implement the permit programs under sections 1342 and 1344 of this title.
ls

The United States Supreme Court observes the cooperative nature of water quality regulation

under the CWA as follows

The Clean Water Act anticipates a partnership between the States and the Federal

Government animated by a shared objective to restore and maintain the

chemical physical and biological integrity of the Nations waters. 33 U.S.C.

1251a. Toward this end the Act provides for two sets of water quality

measures. Effluent limitations are promulgated by the EPA and restrict the

quantities rates and concentrations of specified substances which are discharged

from point sources. See 1311 1314. Water quality standards are in

general promulgated by the States and establish the desired condition of a

waterway. See 1313. These standards supplement effluent limitations so that

numerous point sources despite individual compliance with effluent limitations

may be further regulated to prevent water quality from falling below acceptable

11
United States Code title 33 section 407 Mar. 3 1899 c. 425 13 30 Stat. 1152.

12
See United States Code title 33 sections 401 1311-1342.

13
Exhibit X Statutory History of Water Quality Standards available at

http//water.epa.gov/scitech/swguidance/standards/history.cfm. Accessed November 26 2013.

14
Ibid.

ls
United States Code title 33 section 1251b.
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levels. EPA v. California ex rel. State Water Resources Control Bd. 426 U. S.

200 205 n. 12 96 S.Ct. 2022 2025 n. 12 48 L.Ed.2d 578 1976.
16

The CWA thus employs two primary mechanisms for controlling water pollution identification

and standard-setting for bodies of water and identification and regulation of dischargers.

With respect to standard-setting for bodies of water section 1313a provides that existing water

quality standards can remain in effect unless the standards are not consistent with the CWA and

that the Administrator may promptly prepare and publish water quality standards for any

waters for which a state fails to submit water quality standards or for which the standards are not

consistent with the CWA. In addition states are required to hold public hearings at least once

each three year period for the purpose of reviewing applicable water quality standards and as

appropriate modifying and adopting standards

Such revised or new water quality standard shall consist of the designated uses of

the navigable waters involved and the water quality criteria for such waters based

upon such uses. Such standards shall be such as to protect the public health or

welfare enhance the quality of water and serve the purposes of this chapter. Such

standards shall be established taking into consideration their use and value for

public water supplies propagation of fish and wildlife recreational purposes and

agricultural industrial and other purposes and also taking into consideration

their use and value for navigation.
17

And with respect to regulating dischargers section 1311 requires that point source dischargers be

identified and effluent limitations be set sufficient to implement the applicable State water

quality standards to assure the protection of public water supplies and protection and

propagation of a balanced indigenous population of shellfish fish fauna wildlife and other

aquatic organisms and to allow recreational activities in and on the water. 18
Section 1312

provides that effluent limitations must promote the attainment of water quality objectives while

section 131.10 of the applicable regulations requires also taking into consideration the water

quality standards of downstream waters.19

Section 303d of the CWA codified at section 1313d of title 33 of the United States Code

requires that each state identify those waters within its boundaries for which the effluent

limitations .. are not stringent enough to implement any water quality standard applicable to such

waters. Waters for which the effluent limitations are not sufficient to meet water quality

standards are called impaired and the list of impaired waters is also known as the 303d

16 Arkansas v. Oklahoma 1992 503 U.S. 91 at pp. 101-102.

17
United States Code title 33 section 1313c2.

18
United States Code title 33 section 1311.

19
United States Code title 33 section 1312 Code of Federal Regulations title 40 section

131.10b 57 FR 60910 In designating uses of a water body and the appropriate criteria for

those uses the State shall take into consideration the water quality standards of downstream

waters and shall ensure that its water quality standards provide for the attainment and

maintenance of the water quality standards of downstream waters..
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List. The state is required by the Act to establish a priority ranking for such waters taking into

account the severity of the pollution and the uses to be made of such waters.

After the waters are ranked the state shall establish for the waters identified. . and in

accordance with the priority ranking the total maximum daily load known as a TMDL for

those pollutants which the Administrator identifies. . as suitable for such calculation. The

TMDL shall be established at a level necessary to implement the applicable water quality

standards with seasonal variations and a margin of safety which takes into account any lack of

knowledge concerning the relationship between effluent limitations and water quality. A
TMDL is defined as the sum of the amount of a pollutant allocated to all point sources i.e. the

sum of all waste load allocations or WLAs plus the amount of a pollutant allocated for

nonpoint sources and natural background. A TMDL should be set for each pollutant identified

by the Administrator and is essentially a plan setting forth the amount of a pollutant allowable

that will attain the water quality standard necessary for beneficial uses.20 TMDLs are required to

be submitted to the Administrator from time to time and the Administrator shall either

approve or disapprove such identification and load not later than thirty days after the date of

submission. If the Administrator disapproves the 303d List or a TMDL the Administrator

shall not later than thirty days after the date of such disapproval identify such waters in such

State and establish such loads for such waters as he determines necessary to implement water

quality standards. Finally the identification of waters and setting of standards and TMDLs is

required as a part of a states continuing planning process approved by the Administrator

which is consistent with this chapter.2i

Section 1342 provides for the National Pollutant Discharge Elimination System NPDES.
NPDES is the final piece of the regulatory framework under which discharges of pollutants are

regulated and permitted and applies whether or not a TMDL has been established. Section 1342

states that the Administrator may after opportunity for public hearing issue a permit for the

discharge of any pollutant or combination of pollutants notwithstanding section 1311a of this

title.22 Section 1342 further provides that states may submit a plan to administer the NPDES

permit program and that upon review of the states submitted program the Administrator shall

authorize a State which he determines has the capability of administering a permit program
which will carry out the objective of this chapter to issue permits for discharges into the

navigable waters within the jurisdiction of such State.23 Whether issued by the Administrator

or by a state permitting program all NPDES permits must ensure compliance with the

requirements of sections 1311 1312 1316 1317 and 1343 must be for fixed terms not

exceeding five years can be terminated or modified for cause including violation of any

condition of the permit and must control the disposal of pollutants into wells.24 In addition

NPDES permits are generally prohibited with some exceptions from containing effluent

limitations that are less stringent than the comparable effluent limitations in the previous

20
Code of Federal Regulations title 40 section 130.2.

21
United States Code title 33 section 1313d-e.

22
United States Code title 33 section 1342a1

23
United States Code title 33 section 1342a5 b.

24
United States Code title 33 section 1342b1.
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permit.25 An NPDES permit for a point source discharging into an impaired water body must

be consistent with the waste load allocations made in a TMDL if a TMDL is approved and is

applicable to the water body.26

B. State Water Pollution Control Program

Porter-Cologne Water Quality Control Act

Californias water pollution control laws were substantially overhauled in 1969 with thePorter-CologneWater Quality Control Act Porter-Cologne.27 Beginning with section 13000Porter-Cologneprovides

The Legislature finds and declares that the people of the state have a primary

interest in the conservation control and utilization of the water resources of the

state and that the quality of all the waters of the state shall be protected for use

and enjoyment by all the people of the state.

The Legislature further finds and declares that activities and factors which may
affect the quality of the waters of the state shall be regulated to attain the highest

water quality which is reasonable considering all demands being made and to be

made on those waters and the total values involved beneficial and detrimental

economic and social tangible and intangible.

The Legislature further finds and declares that the health safety and welfare of

the people of the state requires that there be a statewide program for the control of

the quality of all the waters of the state. . and that the statewide program for water

quality control can be most effectively administered regionally within a

framework of statewide coordination and policy.
28

The state water pollution control program was again modified beginning in 1972 so that the

code would substantially comply with the federal Act and on May 14 1973 California became

the first state to be approved by the EPA to administer the NPDES permit program.29

Section 13160 provides that the state water resources control board SWRCB or State Board is

designated as the state water pollution control agency for all purposes stated in the Federal Water

Pollution Control Act...and is authorized to exercise any powers delegated to the state by the

Federal Water Pollution Control Act 33 U. S.C. 1251 et seq. and acts amendatory thereto.3o

Section 13001 describes the state and regional boards as being the principal state agencies with

primary responsibility for the coordination and control of water quality.

25
United States Code title 33 section 1342o.

26
Code of Federal Regulations title 40 section 122.44b.

27
Water Code section 13020 Stats. 1969 ch. 482.

28
Water Code section 13000 Stats. 1969 ch. 482.

29
County Sanitation Dist. No. 2 of Los Angeles County v. County ofKern Cal. Ct. App. 5th Dist.

2005 127 Ca1.App.4th 1544 at pp. 1565-1566. See also Water Code section 13370 et seq.

30
Water Code section 13160 Stats. 1969 ch. 482 Stats. 1971 ch. 1288 Stats 1976 ch. 596.
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In order to achieve the obj ectives of conserving and protecting the water resources of the state

and in exercise of the powers delegated Porter-Cologne like the CWA employs a combination

of water quality standards and point source pollution controls.31

Porter Cologne sections 13240-13247 address the development and implementation of regional

water quality control plans including water quality objectives defined in section 13050 to

mean the limits or levels of water quality constituents or characteristics which are established

for the reasonable protection of beneficial uses of water or the prevention of nuisance within a

specific area.32 Section 13241 provides that each regional board shall establish such water

quality objectives in water quality control plans as in its judgment will ensure the reasonable

protection of beneficial uses and the prevention of nuisance. The section directs the regional

boards to consider when developing water quality objectives

a Past present and probable future beneficial uses of water.

b Environmental characteristics of the hydrographic unit under consideration

including the quality of water available thereto.

c Water quality conditions that could reasonably by achieved through the

coordinated control of all factors which affect water quality in the area.

d Economic considerations.

e The need for developing housing within the region.

f The need to develop and use recycled water.33

Beneficial uses in turn are defined in section 13050 as including but not limited to domestic

municipal agricultural and industrial supply power generation recreation aesthetic enjoyment

navigation and preservation and enhancement of fish wildlife and other aquatic resources or

preserves.34 In addition section 13243 permits a regional board to define certain conditions or

areas where the discharge of waste or certain types of waste will not be permitted.3s

Sections 13260-13274 address the development of waste discharge requirements which

section 13374 states is the equivalent of the term permits as used in the Federal Water

31
Water Code section 13142 Stats. 1969 ch. 482 Stats. 1971 ch. 1288 Stats. 1979 ch. 947

Stats. 1995 ch. 28.

32
Water Code section 13050 Stats. 1969 ch. 482 Stats. 1969 ch. 800 Stats. 1970 ch. 202

Stats. 1980 ch. 877 Stats. 1989 ch. 642 Stats. 1991 ch. 187 AB 673 Stats. 1992 ch. 211

AB 3012 Stats. 1995 ch. 28 AB 1247 ch. 847 SB 206 Stats. 1996 ch. 1023 SB 1497.

33 Water Code section 13241 Stats. 1969 ch. 482 Stats. 1979 ch. 947 Stats. 1991 ch. 187 AB
673.
34

Water Code section 13050 Stats. 1969 ch. 482 Stats. 1969 ch. 800 Stats. 1970 ch. 202
Stats. 1980 ch. 877 Stats. 1989 ch. 642 Stats. 1991 ch. 187 AB 673 Stats. 1992 ch. 211

AB 3012 Stats. 1995 ch. 28 AB 1247 Stats. 1995 ch. 847 SB 206 Stats. 1996 ch. 1023

SB 1497.
35

Water Code section 13243 Stats. 1969 ch. 482.
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Pollution Control Act as amended.36 Section 13263 permits the regional boards after a public

hearing to prescribe waste discharge requirements as to the nature of any proposed discharge

existing discharge or material change in an existing discharge except discharges into a

community sewer system. Section 13263 also provides that the regional boards need not

authorize the utilization of the full waste assimilation capacities of the receiving waters and

that the board may prescribe requirements although no discharge report has been filed and may
review and revise requirements on its own motion. The section further provides that all
discharges of waste into waters of the state are privileges not rights.37 Section 13377 permits a

regional board to issue waste discharge requirements which apply and ensure compliance with

all applicable provisions of the Federal Water Pollution Control Act.38 In effect sections

13263 and 13377 permit the issuance of waste discharge requirements concurrently with an

NPDES permit if a discharge is to waters of both California and the United States.39

Californias Antidegradation Policy State Water Resources Control Board Resolution NO.68-16
adopted October 24 1968

In 1968 the SWRCB adopted Resolution 68-16 formally entitled Statement of Policy With

Respect to Maintaining High Quality of Waters In California to prevent the degradation of

surface waters where background water quality is higher than the established level necessary to

protect beneficial uses. That executive order states the following

WHEREAS the California Legislature has declared that it is the policy of the

State that the granting of permits and licenses for unappropriated water and the

disposal of wastes into the waters of the State shall be so regulated as to achieve

highest water quality consistent with maximum benefit to the people of the State

and shall be controlled so as to promote the peace health safety and welfare of

the people of the State and

WHEREAS water quality control policies have been and are being adopted for

waters of the State and

WHEREAS the quality of some waters of the State is higher than that established

by the adopted policies and it is the intent and purpose of this Board that such

higher quality shall be maintained to the maximum extent possible consistent with

the declaration of the Legislature

NOW THEREFORE BE IT RESOLVED

Whenever the existing quality of water is better than the quality established in

policies as of the date on which such policies become effective such existing high

quality will be maintained until it has been demonstrated to the State that any

change will be consistent with maximum benefit to the people of the State will

36
Water code section 13374 Stats. 1972 ch. 1256.

37
Water Code section 13263a-b g Stats. 1969 ch. 482 Stats. 1992 ch. 211 AB 3012

Stats. 1995 ch. 28 AB 1247 ch. 421 SB 572.
38

Water Code section 13377 Stats. 1972 ch. 1256 Stats. 1978 ch. 746.

39
Exhibit A Test Claim at p. 7.
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not unreasonably affect present and anticipated beneficial use of such water and

will not result in water quality less than that prescribed in the policies.

Any activity which produces or may produce a waste or increased volume or

concentration of waste and which discharges or proposes to discharge to existing

high quality waters will be required to meet waste discharge requirements which

will result in the best practicable treatment or control of the discharge necessary

to assure that a a pollution or nuisance will not occur and b the highest water

quality consistent with maximum benefit to the people of the State will be

maintained.

In implementing this policy the Secretary of the Interior will be kept advised and

will be provided with such information as he will need to discharge his

responsibilities under the Federal Water Pollution Control Act.

C. Regulatory History

The Santa Clara River is the largest river system in southern California that remains in a

relatively natural state. The River originates in the San Gabriel Mountains in Los Angeles

County runs through Ventura County and flows into the Pacific Ocean between the cities of San

Buenaventura Ventura and Oxnard. Land uses within the watershed include agriculture open

space and residential uses.40 Resolution R4-2008-012 adopted by the Regional Board states

that revenue from the agricultural industry within the Santa Clara watershed is estimated at

over $700 million annually and residential use is increasing rapidly both in the upper and lower

watershed.41 Reaches 5 and 6 of the Santa Clara River are located upstream of the Blue Cut

gauging station near the Los Angeles/Ventura County line between the cities of Fillmorein

Ventura County and Santa Clarita in Los Angeles County Reach 4B is in Ventura County.42

Claimant operates two WRPs that discharge into Reaches 4B 5 and 6.43

In 1975 the Regional Board established water quality objectives for chloride in the Santa Clara

River. The 1975 objectives for surface waters were established in accordance with the State

Antidegradation Policy State Board Resolution No. 68-16 and the federal antidegradation

policy 40 C.F.R. 131.12 at a chloride concentration of 90mg/L in Reach 5 and 80 mg/L in

Reach 6 then known as Reaches 7 and 8.44 The 1975 objectives were based on background

concentrations of chloride and intended to protect the beneficial uses identified in the 1975 Basin

Plan including off-stream agricultural irrigation.45 The Basin Plan included chloride objectives

between 50 and 150 mg/L for the remaining reaches of the Santa Clara River.46 When the

40
See Exhibit A Test Claim at p. 34 Exhibit B LA Regional Board Comments at p. 1.

41
Exhibit A Test Claim at p. 34.

42
See Exhibit B Resolution R4-2007-018 at paragraphs 4-6 describing subdividing Reach 4

into Reaches 4A and 4B for purposes of TMDL revision.

43
Exhibit A at pp. 49-52 Resolution R4-2008-012 describing conditional waste load

allocations for Valencia and Saugus WRPs.

44
See Exhibit A at p. 151 Exhibit 6 LA Regional Board Resolution 97-02.

45
jbid

46
Ibid.
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SWRCB set the water quality objectives in 1975 it assumed the chloride concentrations in

imported waters would remain relatively low.47 However in the years following chloride

concentrations in the imported water supply into the Los Angeles Region increased and in 1978

the Board modified the water quality objectives for chloride...to 100 mg/L for both reaches.48

In 1990 the Regional Board adopted a resolution responding to the changing conditions of the

imported water supply related to drought referred to by both the claimant and the Regional

Board as the Drought Policy. For dischargers into the Santa Clara River who applied for

relief under the Drought Policy chloride concentrations were permitted in the dischargers

effluent to be the lesser of 1 250 mg/L or 2 the chloride concentration of supply water plus

85 mg/L.49 The board renewed the Drought Policy in 1993 and 1995 because the chloride

levels in supply waters remained higher than the chloride levels before the onset of the drought.

In 1997 the Regional Board rescinded the Drought Policy and revised the water quality

objectives for chloride for the Los Angeles River Rio Hondo and the San Gabriel River but not

for the Santa Clara River due to the potential for future adverse impacts to agricultural

resources in Ventura County. The board granted temporary variances to certain dischargers in

the Santa Clara River watershed including the Valencia and Saugus WRPs.50 The interim

effluent limits of 190 mg/L were applied for three years to the two facilities.
51

In 1998 the Santa Clara River appeared for the first time on the states federally required 303d
list of impaired waterbodies for chloride.52 Reaches 5 and 6 of the Upper Santa Clara River did

not meet the 100 mg/L water quality objective WQO and beneficial uses of the Upper Santa

Clara River including agricultural supply water and groundwater recharge were listed as

impaired.53 The Valencia and Saugus WRPs which are owned and operated by the District are

two major point sources that discharge to the upper reaches of the River.54 The two WRPs are

responsible for approximately 70 percent of the chloride loading to the River.
ss The Valencia

47
Exhibit B at p. 507 L.A. Regional Board Resolution 97-02 paragraph 2.

48
Exhibit B at p. 502 Attachment 56 1978 Revisions to the Water Quality Control Plan for the

Santa Clara River Basin.

49
See Exhibit B Attachment 57 at p. 507 L.A. Regional Board Resolution 97-02 paragraph 2.

50
Exhibit B LA Regional Board Comments at p. 10 Attachment 57 at p. 507 L.A. Regional

Board Resolution 97-02 paragraph 2.

si
Exhibit B LA Regional Board Comments at p. 10.

52
Ibid referring to the Clean Water Act section 303d codified at 33 U.S.C. 1313d which

requires states to identify and report to the EPA on those waters within its boundaries for which

the effluent limitations have not proven effective to implement any water quality standard

applicable to such waters. See also Exhibit A Test Claim at p. 9.

53
Exhibit B LA Regional Board Comments at p. 10. See also Exhibit B LA Regional Board

Comments Attachment 58 at p. 523 L.A. Regional Board Resolution 03-088 paragraph 2.

54
Exhibit A Test Claim at p.

34.

ss
Exhibit B LA Regional Board Comments at p. 11. See also Exhibit A Test Claim at p. 48.
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and Saugus WRPs were not designed to remove chloride from waste water and in fact have been

contributing to elevated chloride concentrations due to the use of chlorine disinfection.
56

In October of 2002 the Regional Board adopted Resolution 02-018 amending the Basin Plan to

include a TMDL for chloride in the Santa Clara River. The same resolution also assigned final

WLAs to the Valencia and Saugus WRPs of 100 mg/L to be included also in their NPDES

permits. However the TMDL resolution also included interim WLAs for the Saugus and

Valencia facilities to provide the District time to implement chloride source reduction

complete site-specific objective SSO studies and make any necessary modifications to the

WRPs.57 The District determined at the time that the TMDL would require approximately $500

million in upgrades to its treatment facilities including advanced treatment desalination at both

WRPs in order to meet the effluent limitations of 100 mg/L chloride. The District appealed the

decision to the SWRCB which adopted Resolution 2003-0014 remanding the TMDL to the

Regional Board for reconsideration of various items including 1 an extension of the interim

chloride limits and 2 re-evaluation of the water quality objectives accounting for the beneficial

uses to be protected the quality of the imported water supply and the
imýpacts

of drought

periods.58 In response the Regional Board adopted Resolution 03-0085 which included

interim WLAs and a phased implementation plan for the chloride TMDL including a number of

required studies. On May 6 2004 the Regional Board adopted Resolution 04-004 which

revised and superseded the interim WLAs and implementation plan adopted by Resolution03-008.TheTMDL was approved by the EPA as amended by Resolution 03-008 and Resolution

04-004 on Apri128 2005.

In 2006 the board shortened the compliance period and the interim WLAs by two years

Resolution R4-2006-016 was approved by EPA June 12 2008.60 And finally in 2008 the board

shortened the compliance period by an additional year but relaxed the chloride requirements as

described in the next paragraph.61

Between 2005 and 2008 several special studies were conducted as required under the prior

TMDL.62 On December 11 2008 the Regional Board adopted Resolution R4-2008-012 saying

The completion of these TMDL special studies. . has led to the development of an alternative

TMDL implementation plan that addresses chloride impairment of surface waters and

56
Exhibit A Test Claim at pp. 7 11-12 175 Exhibit B LA Regional Board Comments at pp.

9-10.

57
Exhibit A Test Claim at p. 10 Exhibit B LA Regional Board Comments at pp. 10-11.

58
Exhibit B at p. 523 Attachment 58 LA Regional Board Resolution 03-008.

59
Exhibit B at p. 523 Attachment 58 LA Regional Board Resolution 03-008.

60
Exhibit B Attachment 60 at p. 566 Regional Board Resolution R4-2006-016 Implementation

Task 14. See also Exhibit X SCVSD Draft EIR at p. 8.

61
Exhibit B Attachment 63 at p. 624 Regional Board Resolution R4-2006-016 Implementation

Task 21.

62
See Exhibit A Attachment 1 at pp. 34-36 Regional Board Resolution R4-2008-012

paragraphs 10-16.
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degradation of groundwater.63 The alternative plan is known as the Alternative Water

Resources Management program the AWRM includes

...th development of site-specific objectives SSOs for chloride while protecting

beneficial uses chloride source reduction actions through the removal ofself-regeneratingwater softeners a switch from chlorine-based disinfection to

ultraviolet disinfection at both WRPs chloride load reduction actions through

advanced treatment like reverse osmosis and microfiltration of a portion of the

Valencia WRPs effluent supplemental water to enhance assimilative capacity of

local groundwater or surface water alternative water supply to protectsalt-sensitive
agricultural beneficial uses during drought conditions construction of

extraction wells and pipelines and expansion of recycled water uses within the

Santa Clarita Valley.64

The SSOs adopted are 150 mg/L in Reaches 5 and 6 and 117 mg/L for Reach 4B which is

adjusted to 130 mg/L when the supply water has chloride levels above 80 mg/L.65 The

conditional WLAs for the Valencia and Saugus facilities are also 150 mg/L for discharges to

Reaches 5 and 6 and 117 mg/L for discharge to Reach 4B.66 The Resolution provides for the

construction and implementation of advanced treatment reverse osmosis desalination at the

Valencia facility as well as a number of water supply control measures designed to attain the site

specific objectives.67 The relaxed requirements are conditioned upon the Claimants full and

ongoing implementation of the AWRM program.68 The 2008 resolution was approved by the

State Water Board OAL and then finally by the U.S. EPA on April 6 2010.69

This test claim was filed by Santa Clarita Valley Sanitation District on March 30 2011. On July

29 2011 the Regional Board filed comments on test claim.70 On August 8 2011 the

Department of Finance Finance filed comments on the test claim.7i On September 28 2011
the District filed rebuttal comments in response to both Finance and Regional Board

comments.
72

63
Exhibit A Attachment 1 at p. 36 Regional Board Resolution R4-2008-012 paragraph 15.

64
Exhibit A Attachment 1 at p. 42 Regional Board Resolution R4-2008-012 Table 3-A

Conditional Site Specific Objectives for the Santa Clara River Surface Waters.

6s

Id. p. 42.

66
Id. at pp. 49-51.

67
Id. at p. 51.

68
Exhibit B LA Regional Board Comments at p. 17. See also Exhibit A Test Claim at p. 11

If the AWRM program is not timely implemented the water quality objectives for chloride

will revert back from the conditional SSOs to the current levels of 100 mg/L..
69

Exhibit A Test Claim at p. 11 Exhibit B LA Regional Board Comments at p. 17.

70
Exhibit B LA Regional Board Comments.

71
Exhibit C Department of Finance Comments.

72
Exhibit D Claimants Rebuttal Comments.
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III. Positions of the Parties

Santa Clarita Valley Sanitation District Position

The District seeks reimbursement for costs associated with implementing the Alternative Water

Resources Management program AWRM described in Resolution R4-2008-012. The AWRM
includes technology upgrades at the two WRPs as well as alternative water supply and

groundwater management techniques in order to attain the site-specific objectives and waste load

allocations of 150 mg/L for Reaches 5 and 6 and 117 mg/L for Reach 4B.
73

The District also

alleges costs incurred in fiscal years 2009-2010 and 2010-2011 associated with Implementation

Tasks outlined in the Resolution these tasks primarily involve conducting studies and

developing suggested revisions to the TMDL over a span of years commencing May 4 2005.74

The District explains that the CWA requires states to adopt water quality standards for the

beneficial uses of waters of the United States and the water quality criteria for specific uses of

those waters. The Act further requires continuing review and revision of the standards and

requires states to continually identify those waters of the United States within their boundaries

that do not meet water quality standards the 303d List rank them in order of priority for

enforcement and prepare TMDLs for those waters that will ensure re-attainment of the standard

through action by regulated dischargers. However the District asserts that while the Clean

Water Act mandates these planning activities it leaves to the states their evaluation and specific

determination of regulatory requirements based in part upon site-specific factors.75

The District argues that the Regional Boards determination of water quality objectives and

eventually a TMDL for chloride was discretionary regulatory activity that was not mandated by
federal law. The District bases its conclusion that the TMDL was discretionary on the fact that

the TMDL and WLAs have changed over time.

The District asserts that it now faces enormous costs to solve a problem that is has not created

and does not control and has already substantially mitigated by implementing a comprehensive
chloride source reduction program within the sewer service area. The District estimates its

costs to comply with the TMDLs conditional SSOs and WLAs is $250 millon.76 The District

acknowledges that some of the compliance project costs may be paid from service charges
but the District asserts that its elected officials could not support the proposed rate increases in

the face of fierce public opposition. The District maintains that a local agency does not fall

under the fee increase exception of section 17556d if it is unable to obtain the requisite

approval under the Proposition 218 process which requires a local agency to provide notice of

any new or increased assessment. The District provided the notice as required and alleges that

it received strong opposition amongst its constituents and as a result the District has been

unable to successfully implement a rate increase due to public resistance.77

73
Exhibit A Test Claim at pp. 16 49-5 1.

74
Exhibit A Test Claim at pp. 13-17 59-63.

75
Exhibit A Test Claim at p. 5.

76
Exhibit A Test Claim at p. 12.

77
Id at p. 25.
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In response to the Regional Boards comments on the test claim the Districts rebuttal comments

stress the discretion available to the Regional Board which it believes demonstrates that the

Resolution is not necessary to implement a federal mandate. The comments further state that the

Districts elected officials could not implement the proposed rate increase in the face of fierce

public opposition that the District participated in developing the AWRM only to protect to

the best of its ability the interests of its ratepayers and that therefore the District is entitled to

subvention of the costs that have been and will be incurred as a result of this mandate.78

In comments on the draft staff analysis the District argues that it is the passive recipient of

imported high-chloride drinking water which it must treat to prevent a speculative harm. The

District argues that the TMDL requires the District to pay more than its fair share of cleanup

costs to prevent speculative damage. The District argues that it has no legal authority to obtain

reimbursement for the parties responsible for much of the chloride nor from the beneficiaries of

the treatment and therefore the district is being forced to pay to solve a speculative problem

with origins and effects that are outside its jurisdiction.79 With respect to the draft staff

analysis the District argues that 1 the implementation tasks alleged in the test claim Resolution

should not be denied on grounds that they are not new because the 2008 TMDL is the result of

the final appeal of the origina12002 approval 2 the acceleration of implementation is a higher

level of service 3 the AWRM must be evaluated with reference to the pre-TMDL

requirements in order to determine whether it constitutes a new program or higher level of

service and 4 the District does not have sufficient fee authority to cover the costs of the

program because it is subject to Prop. 218 protests and referenda on the rates necessary to

support the TMDL facilities.
80

Los Angeles Regional Water Quality Control Board Position

The Regional Board maintains that this test claim does not qualify for subvention. The Regional

Board argues that CWA imposes a requirement to establish a TMDL for chloride for an impaired

water body. In addition the Regional Board asserts that that absent the AWRM plan the

claimant would be required to meet the water quality standard established for the Santa Clara

River in the 2002 TMDL and maintained in the revisions of 2004 and 2006 by the year 2015.

The Regional Board argues that it has no discretion whether to adopt water quality objectives

due to the listing of the Santa Clara River under section 1313d of the CWA. The Regional

Board asserts that water quality standards are adopted pursuant to the Clean Water Act and

any TMDL is required to attain and maintain the applicable water quality standards no matter

how many times these regulatory mechanisms are modified and amended.81 The Regional

Board further argues that the alleged discretion exercised in allocating pollutant loading among
various dischargers does not make the Resolution a state-mandated program a TMDL is not

valid unless it contains wasteload and load allocations. The Regional Board holds that to

78
Exhibit D Rebuttal Comments at pp. 2-14.

79
Exhibit J Claimant Comments on Draft Staff Analysis at pp. 1 6.

80
Exhibit J Claimant Comments on Draft Staff Analysis at pp. 2-6.

81
Exhibit B LA Regional Board Comments at pp. 22-23.
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protect beneficial uses the Los Angeles Water Board had no choice but to assign wasteload

allocations to each point source discharger including the Claimant.82

In addition the Regional Board also argues that the Resolution does not impose a new program

or higher level of service. The Regional Board argues that the chloride water quality objective

was first established in 1975 and the 2008 Resolution was intended to incorporate less-stringent

site-specific objectives in order to support the Claimants AWRM program. The Regional

Board continues thus if anything the 2008 Resolution imposed a lower level of service in

order to make it less expensive for the Claimant to implement the existing 100 mg/L chloride

water quality objective. The Regional Board also asserts that it did not impose this program

the AWRM is the Claimants chosen method of complying with the Chloride TMDL and the

water quality objectives. Finally the Regional Board argues that if the U.S. EPA had adopted a

chloride TMDL for the Santa Clara River which the applicable laws permit if the state fails to do

so it would have done so without an implementation plan since the U.S. EPA does not include

implementation plans as part of their TMDLs. In other words the District has the Regional

Board to thank for the gradual and phased implementation of the TMDL which the Regional

Board implied is less burdensome and expensive than a TMDL adopted by the Administrator of

the U.S. EPA.
83

Moreover the Regional Board argues that the 2008 Resolution is a regulatory provision of

general applicability and not a new program or higher level of service. The Regional Board

asserts that water quality objectives apply to a waterbody as a whole and all dischargers are

subject to them. The Regional Board further states that 1ikewise TMDLs must assign

wasteload allocations and load allocations to all sources of the pollutant both public agencies

and private industry alike. Therefore the Regional Board concludes that the challenged

provisions treat dischargers with an even hand irrespective of status any point or nonpoint

source and are not peculiar to local agencies.84

Finally the Regional Board argues that three of the statutory exceptions of Government Code

section 17556 are applicable. The Regional Board argues that the water quality standards and

the TMDL contained in the Resolution are federally mandated and therefore section 17556c

applies.85 The Regional Board argues also that section 17556a applies to bar this test claim

because the Claimant itself developed and proposed the AWRM program and then requested

the Los Angeles Water Board to adopt the AWRM as part of its 2008 Resolution.86 And the

Regional Board argues that the District possesses fee authority within the meaning of section

17556d. The Regional Board dismisses the claimants assertion that the Districts board

declined to adopt the proposed rate increases based on the expectations that any substantive rate

increase would be overturned by way of referendum due to fierce opposition from the districts

82
Exhibit B LA Regional Board Comments at p. 24.

83
Exhibit B LA Regional Board Comments at p. 26.

84
Exhibit B LA Regional Board comments at pp. 26-27.

85
See Exhibit B LA Regional Board Comments at p. 28.

86
Exhibit B LA Regional Board Comments at p. 29.
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ratepayer.87 The Regional Board argues that the plain language of this exception is based on

the Claimants authority not on the Claimants practical ability in light of surrounding economic

circumstances to levy fees.88 The Regional Board concludes that the Claimant cannot rely

on mere speculation as to what could happen as a defense to the fee increase exception of

section 17556d.89

In comments submitted on the draft staff analysis the Regional Board substantially concurs with

the analysis below but reiterates that the Resolution is not a reimbursable mandate because it is

not unique to government and applies to the water body generally. The Board respectfully

requests that the Commission address this argument in the context of the Resolution as a whole

and determine that the Resolution does not impose requirements unique to government.90

Department of Finance Position

Finance argues that the TMDL does not impose a reimbursable state mandate because 1 the

regulations are required by section 303d of the federal Clean Water Act 2 the regulations by

themselves do not require the claimant to act and 3 even if the regulations required action

claimant has fee authority sufficient to pay its costs. Finance also questions whether the claim

may be time barred because the Resolution was adopted by the Regional Board in December

2008 and the test claim was filed on March 30 2011.91

Other Public Comment

On October 9 2013 Ms. Lynda Cook of Santa Clarita filed comments on the draft staff analysis.

Ms. Cook asserted that residents of Santa Clarita should not be responsible for the costs of

removing chloride from the Santa Clara River because the residents of Santa Clarita are not the

cause of high concentrations of chloride in the Santa Clara River. Ms. Cook further asserted that

increased fees for sewer services are a tax and should be subject to voter approva1.92

On October 18 2013 the City of Santa Clarita submitted written comments on the draft staff

analysis in which the City argued that compliance with the Upper Santa Clara River Chloride

Total Maximum Daily Load will cost our Santa Clarita Valley residents and businesses millions

of dollars. The City argued that it is essential for the vitality of our community that

compliance with State-created regulations such as this one be supported by the State.93

IV. Discussion

Article XIII B section 6 of the California Constitution provides in relevant part the following

87
Exhibit B LA Regional Board Comments at pp. 30-31 citing to Exhibit A Test Claim at p.

26.

88
Exhibit B LA Regional Board Comments at p. 31 citing Connell v. Superior Court 1997 59

Ca1.App.4th 382 at pp. 401-402.

89
Exhibit B LA Regional Board Comments at p. 31.

90
Exhibit I LA Regional Board Comments on Draft Staff Analysis at pp. 1-2.

91
Exhibit C Department of Finance Comments at pp. 1-2.

92
Exhibit G Public Comments on Draft Staff Analysis.

93
Exhibit H City of Santa Clarita Comments.
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Whenever the Legislature or any state agency mandates a new program or higher

level of service on any local government the state shall provide a subvention of

funds to reimburse such local government for the costs of such programs or

increased level of service...

The purpose of article XIII B section 6 is to preclude the state from shifting financial

responsibility for carrying out governmental functions to local agencies which are ill equipped

to assume increased financial responsibilities because of the taxing and spending limitations that

articles XIII A and XIII B impose.94 Thus the subvention requirement of section 6 is directed

to state-mandated increases in the services provided by local government ...9 Reimbursement

under article XIII B section 6 is required when the following elements are met

1. A state statute or executive order requires or mandates local agencies or

school districts to perform an activity.96

2. The mandated activity either

a. Carries out the governmental function of providing a service to the

public or

b. Imposes unique requirements on local agencies or school districts and

does not apply generally to all residents and entities in the state.97

3. The mandated activity is new when compared with the legal requirements in

effect immediately before the enactment of the test claim statute or executive

order and it increases the level of service provided to the public.98

4. The mandated activity results in the local agency or school district incurring

increased costs within the meaning of section 17514. Increased costs

however are not reimbursable if an exception identified in Government Code

section 17556 applies to the activity.
99

The determination of whether a statute or executive order imposes a reimbursable state-mandated

program is a question of law.
ioo

The Commission is vested with exclusive authority to

adjudicate disputes over the existence of state-mandated programs within the meaning of article

XIII B section 6.
ioi

In making its decisions the Commission must strictly construe article XIII

94
County of San Diego v. State of California 1997 15 Ca1.4th 68 81.

95

County ofLosAngeles v. State of California 1987 43 Cal.3d 46 56.

96
San Diego Unified School Dist. v. Commission on State Mandates 2004 33 Ca1.4th 859 874.

97
Id. at 874-875 reaffirming the test set out in County ofLos Angeles supra 43 Cal.3d 46 56.

98 San Diego Unified School Dist. supra 33 Ca1.4th 859 874-875 878 Lucia Mar Unified

School District v. Honig 1988 44 Ca1.3d 830 835.

99

County ofFresno v. State of California 1991 53 Ca1.3d 482 487 County of Sonoma v.

Commission on State Mandates Cal. Ct. App. 1 st Dist. 2000 84 Ca1.App.4th 1265 1284

Government Code sections 17514 and 17556.

ioo

County of San Diego supra 15 Ca1.4th 68 109.

101 Kinlaw v. State of California 1991 53 Cal.3d 482 487.
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B section 6 and not apply it as an equitable remedy to cure the perceived unfairness resulting

from political decisions on funding priorities.
102

A. Threshold Issues the Santa Clarita Valley Sanitation District is an Eligible

Claimant Before the Commission Resolution R4-2008-012 is an Executive Order

within the Meaning of Article XIII B Section 6 and the Test Claim is Timely Filed.

1. The Santa Clarita Valley Sanitation District is an Eligible Claimant before the

Commission.

Article XIII B section 6 requires reimbursement for increased costs mandated by the state.

Costs mandated by the state is defined to mean any increased costs which a local agency or

school district is required to incur. . as a result of any statute. . or any executive order

implementing any statute .. which mandates a new program or higher level of service of an

existing program.
103 Local agency in turn is defined to include any city county special

district authority or other political subdivision of the state.
104

However not every local agency as defined is an eligible claimant before the Commission.

In addition to an entity fitting the description above the entity must also be subject to the tax and

spend limitations of articles XIII A and XIII B. The California Supreme Court in County of

Fresno v. State of California105 explained the constitutional subvention requirement as follows

Section 6 was included in article XIII B in recognition that article XIII A of the

Constitution severely restricted the taxing powers of local governments...

Specifically it was designed to protect the tax revenues of local governments

from state mandates that would require expenditure of such revenues. Thus

although its language broadly declares that the state shall provide a subvention of

funds to reimburse .. local government for the costs of a state-mandated new

program or higher level of service read in its textual and historical context

section 6 of article XIII B requires subvention only when the costs in question can

be recovered solelyfrom tax revenues.106

Accordingly in Redevelopment Agency of San Marcos v. Commission on State Mandates107 the

Fourth District Court of Appeal concluded that redevelopment agencies were not eligible to

claim reimbursement because their funding came primarily from tax increment financing which

the court determined due to a valid statutory exemption was not subject to the taxing and

spending limitations of articles XIII A and XIII B
Because of the nature of the financing they receive tax increment financing

redevelopment agencies are not subject to this type of appropriations limitations

or spending caps they do not expend any proceeds of taxes. Nor do they raise

102
County of Sonoma supra 84 Ca1.App.4th 1265 1280 citing City of San Jose supra.

103
Government Code section 17514 Stats. 1984 ch. 1459.

104
Government Code section 17518 Stats. 1984 ch. 1459.

105
County ofFresno supra 53 Cal.3d 482.

106

Id at p. 487. Emphasis in original.

107
Cal. Ct. App. 4th Dist. 1997 55 Ca1.App.4th 976
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through tax increment financing general revenues for the local entity. The

purpose for which state subvention of funds was created to protect local agencies

from having the state transfer its cost of government from itself to the local level

is therefore not brought into play when redevelopment agencies are required to

allocate their tax increment financing in a particular manner...
108

Therefore a local agency that does not collect and expend proceeds of taxes is not an eligible

claimant before the Commission.109

Here the District receives at least some amount of its funding from local taxes and is subject to

an appropriations limit for at least a portion of its revenues and is therefore an eligible claimant.

The State Controllers Special Districts Annual Report for 2010-2011 indicates that the Santa

Clarita Valley Sanitation District was subject to an appropriations limit for approximatelyone-thirdof its total revenue nearly $11 million and made total appropriations subj ect to the

appropriations limit in the amount of $5778450.
110 Based on the foregoing the Commission

finds that the Santa Clarita Valley Sanitation District is an eligible claimant before the

Commission.

2. The Regional Water Boards Order is an Executive Order within the Meaning of

Article XIII B Section 6.

Article XIII B section 6 provides that whenever the Legislature or any state agency mandates

a new program or higher level of service on any local government the state shall provide a

subvention of funds to reimburse such local government for the costs of such programs or

increased level of service... Government Code section 17514 provides that costs mandated by
the state includes any increased costs which a local agency or school district is required to

incur. . as a result of. . any executive order implementing any statute. . which mandates a new

program or higher level of service of an existing program... Government Code section 17516

defines an executive order to mean any order plan requirement rule or regulation issued

by.. any agency department board or commission of state government.iii

Because Resolution R4-2008-012 is an order of a state board the Commission finds that

Resolution R4-2008-012 is an executive order within the meaning of article XIII B section 6.

3. The Test Claim was Timely Filed.

Section 17551 provides that 1ocal agency and school district claims shall be filed not later than

12 months following the effective date of a statute or executive order or within 12 months of

incurring increased costs as a result of a statute or executive order whichever is later.
112

108

RedevelopmentAgency of San Marcos supra 55 Ca1.App.4th at p. 986 internal citations

omitted.

109
Ibid. See also County ofFresno supra 1991 53 Cal.3d 482 at p. 487 Read in its

textual and historical context section 6 of article XIII B requires subvention only when the costs

in question can be recovered solely from tax revenues..

iio
Exhibit X 2010-2011 Special Districts Annual Report Excerpts 1 and 2.

111
Government Code section 17516 as amended by Stats. 2010 ch. 288 SB 1169.

112
Government Code section 17551 Stats. 2007 ch. 329 AB 1222.
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Section 1183 of the Commissions regulations states that within 12 months for purposes of

test claim filing means by June 30 of the fiscal year following the fiscal year in which

increased costs were first incurred by the claimant.
113

Finance has raised the statute of limitations found in section 17551 arguing that the test claim

was filed on March 30 2011 while the Resolution had an effective date of December 11 2008.

Finance further argues that the District asserts that eligible costs under the claim include those

for the entire fiscal year 2009-10. Finance concludes that if no allegedly state-mandated

costs were incurred until fiscal year 2009-2010 all claimed costs for that fiscal year would have

had to be incurred after March 30 2010 to not be time barred.114

Finances first point that the effective date of the Resolution would place this test claim beyond

the time bar has some merit. An effective date of December 11 2008 would require that a valid

test claim be filed by June 30 2010.

The cover page of the test claim indicates that the Resolution was effective December 11 2008
as Finance asserts. However the Regional Boards comments on the test claim state that the

Resolution was effective April 6 2010 the date of US EPAs approval of the TMDL. In

addition a later settlement agreement between the District and the Regional Board is in accord

stating that the Resolution became effective April 6 2010.
115

This is a logical conclusion

because TMDLs and waste load allocations must be approved by the SWRCB OAL 116
and the

Administrator of the US EPA.
117 An effective date of Apri16 2010 would require that a timely

filed test claim be submitted on or before June 30 2011. This test claim was filed March 30
2011 and therefore was filed before the expiration of the statute of limitations based on the

effective date agreed upon by the parties.

Based on the foregoing the Commission finds that this test claim was timely filed.

B. The Regional Water Boards Resolution and Order does not Impose a New Program
or Higher Level of Service within the Meaning of Article XIII B Section 6.

The District states that Regional Board Resolution No. R4-2008-012 requires 1 compliance with

specific waste load allocations that will also be incorporated into the Saugus and Valencia WRPs
NPDES permits and 2 specific implementation tasks necessary for compliance. The final waste

load allocations along with the Implementation Tasks are the subject of this test claim.iis

Attachment B to Resolution R4-2008-012 outlines the conditional site-specific objectives for

Reaches 4B 5 and 6 and conditional waste load allocations for the water discharged from the

113
Code of Regulations title 2 section 1183 Register 2008 No. 17.

114
Exhibit C Department of Finance Comments at p. 2. See also Exhibit A Test Claim at p.

17 Exhibit D Rebuttal Comments at p. 13.

iis
Exhibit X Settlement Agreement at p. 4.

116
Exhibit B LA Regional Board Comments at p. 8 citing Water Code 13245 13246

Government Code 11353. See also Exhibit A Test Claim at p. 6.

117
Exhibit B LA Regional Board Comments at p. 8 citing 33 U.S.C. 1313c3 40 C.F.R.

131.20c. See also Exhibit A Test Claim at p. 6.

118
Exhibit A Test Claim at p. 13.
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Valencia and Saugus VvRPs to Reaches 4B 5 and 6. The WLAs for the Districts VVT facilities are

based on and numerically identical to the SSOs for the respective reaches 117 mg/L chloride for

Reach 4B and the discharge into Reach 4B 150 mg/L chloride for Reaches 5 and 6 and for the

discharge into Reaches 5 and 6.
119

All other point sources are assigned WLAs equal to 100

mgtL.120 Attachment B also provides for the operation of reverse osmosis treatment at the Valencia

WRP the provision of supplemental water to Reach 4B when chloride concentrations exceed 117

mg/L and the design and construction of advanced treatment facilities.121 In addition Attachment B
outlines the following implementation tasks

4. The SCVSD will convene a technicaZ advisory committee or committees

TACs in cooperation with the Regional Board to review literature develop a

methodology for assessment and provide recommendations with detailed

timelines and task descriptions to support any needed changes to the time

schedule for evaluation of appropriate chloride threshold for Task 6...

5. GroundwaterSurface Water Interaction Model The SCVSD will solicit

proposals collect data develop a model in cooperation with the Regional Board
obtain peer review and report results. The impact of source waters and reclaimed

wateN plans on achieving the water quality objective and protecting beneficial

uses including impacts on underlyinggroundwater quality will also be assessed

and specific recommendations for management developed for Regional Board
consideration. The purpose ofthe modeling and sampling effort is to determine

the interaction between surface water and groundwater as it may affect the

loading of chloride from groundwater and its linkage to surfiace water quality.

6. Evaluation ofAppropriate Chloride Threshold for the Protection of Sensitive

Agricultural Supply Use and Endangered Species Protection The SCVSD will

prepare and submit a report on endangered species protection thresholds. The

SCVSD will also prepare and submit a report presenting the results of the

evaluation of chloride thresholds for salt sensitive agricultural uses which shall

consider the impact of drought and low rainfall conditions and the associated

increase in imported water concentrations on downstream crops utilizing the

result of Task 5.

7. Develop SSO for Chloride for Sensitive Agriculture The SCVSD will solicit

proposals and develop technical analyses upon which the Regional Board may
base a Basin Plan amendnzent.

8. Develop Anti-Degradation Analysisfor Revision of Chloride Objective by SSO
The SCLSD will solicit proposals and develop draft anti-degradation analysis for

Regional Board consideration.

9. Develop apre planning report on conceptual compliance measures to meet

different hypotheticalfinal conditional wasteload allocations. The SCVSD shall

solicit proposals and develop and submit a report to the Regional Board that

119
Exhibit A Test Claim at pp. 46-53.

120
Exhibit A Test Claim at p. 52.

121
Exhibit A Test Claim at pp. 50-52 58 63.
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identies potential chloride control measures and costs based on different

hypothetical scenarios for chloride SSOs and final conditionaZ wasteload

allocations.

..

17. aImplementation of Conzpliance Measures Complete Environmental Impact

Report The SCVSD shall complete a Wastewater Facilities Plan and

Programmatic Environmental Impact Report for facilities to comply with final

effZuent permit limits for chloride.

..
20. The interim WLAs for chloride shall remain in effect for no more than 10

years after the effective date of the TMDL. Conditional SSO for chloride in the

USCR shall be achieved. Final conditional WLAs for chloride in Reaches 4B 5
and 6 shall apply by May 5 2015. The Regional Board may consider extending

the completion date of this task as necessary to account for events beyond the

control of the SCVSD.1 22

The District alleges the following costs mandated by Resolution R4-2008-012

Summary of the Implementation Tasks Completed to Date

TMDL Study/Task Cost

TMDL Collaborative Process Facilitation Services Task 4 $0.8 million

Ground Water Surface Water Interaction Model Task 5 $3.1 million

Agricultural Chloride Threshold Study Task 6 $0.7 million

Threatened and Endangered Species Study Task 6 $0.1 million

Site Specific Objectives and Anti-Degradation Study Task 7 8 $0.3 million

Chloride Compliance Cost Study Task 9 $0.5 million

Facilities Plan EIR Task 17a $1.1 million

Total TMDL Study Costs to Date $6.6 million

...

As previously indicated the District has implemented a comprehensive chloride

source reduction program within the sewer service area designed to reduce

chloride levels in the WRP discharges in order to comply with final WLAs for

chloride. See Exh. 19. Specifically the District implemented an innovative

automatic water softener public outreach and rebate program in compliance with

Senate Bil1475 to remove automatic water softeners which contribute significant

amounts of chloride to the WRP discharges. The total cost of the program for

removal of automatic water softeners not including the cost of the Districts staff

time is approximately $4.8 million.123

122
Exhibit A Test Claim at pp. 59-63.

123
Exhibit A Test Claim at pp. 13-16.
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The District goes on to state that compliance with the conditional SSOs and WLAs will require

implementation of ultra-violet light disinfection at both WRPs construction of advanced

treatment facilities such as microfiltration-reverse osmosis and brine disposal for desalination

salt management facilities such as extraction wells and water supply conveyance pipelines

supplemental water and alternative water supplies for the protection of beneficial uses.124 These

activities and costs are described as the AWRM. The Districts present estimate of the cost to

comply with the TMDLs conditional SSOs and WLAs is $250 million.i2s

The District estimates its costs to implement the AWRM program as follows

AWRM Project Element Estimated Capital Cost

Facilities Plan Environmental Impact Report EIR $2.5 million

Advanced Treatment MF RO $30.0 million

Brine Disposal Deep Well Injection DWI $53 million

Ventura Salt Export Facilities

a MF/RO Conveyance Pipeline from Valencia WRP $46.5 million

b GW Extraction Wells in Ventura County $5.5 million

c Blend Water Pipeline from Wells to River $52.3 million

Supplemental Water from local pumped groundwater $30.0 million

Supplemental Water conveyance $12.0 million

UV Disinfection Facilities at Saugus Valencia WRP $16.5 million

Removal of Automatic Water Softeners $2.4 million

Total Estimated Capital Cost $250.7 million126

Thus the District has alleged the above activities required by the 2008 Resolution totaling

approximately $257 million in alleged increased costs. The analysis below addresses whether

the activities alleged in the Implementation Tasks and the AWRM program constitute a new

program or higher level of service.

1. Some of the Implementation Tasks alleged in the Resolution are not new.

Resolution R4-2008-012 constitutes a revision to the prior chloride TMDL for the Upper Santa

Clara River and therefore many of the implementation tasks included in the resolution may have

already been completed or at minimum were included in earlier versions of the TMDL that

continued to be required when the 2008 Resolution was adopted and which have not been pled in

this test claim and are therefore not new with respect to prior law. Activities that are not new
as compared with an earlier order or resolution in effect at the time the 2008 Resolution was

adopted do not constitute a new program or higher level of service and thus are not

reimbursable in the context of the current test claim.
127

124
Exhibit A Test Claim at pp. 11-12.

125
Id at p. 12.

126
Exhibit A Test Claim at p. 16.

127 LuciaMar Unified School District supra 1988 44 Cal.3d 830 at p. 835.
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Implementation Tasks 4 5 6 7 8 and 9 quoted above from Resolution R4-2008-012 are found

in nearly identical language in Resolution 04-004128 and again in Resolution R4-2006-016 both

of which were approved by EPA prior to the adoption of the test claim Resolution.129
130

Additionally Implementation Tasks 4-9 are listed in the revised TMDL as having completion

dates prior to the adoption and approval of the 2008 Resolution.13i Moreover these tasks appear

to have indeed been completed prior to the adoption of Resolution R4-2008-012 the Resolution

states that the Santa Clarita Valley Sanitation District SCVSD has completed all of the

necessary special studies required by the Chloride TMDL TMDL Task Nos 3 4 5 6 7 8 9
lOb and lOc. The Resolution further states that the completion of these TMDL special

studies. . has led to the development of an alternative TMDL implementation plan that addressed

chloride impairment of surface waters and degradation of groundwater.
132

Based on the plain language of the Resolution itself these Implementation Tasks were completed

prior to the adoption of the Resolution. It appears that the tasks were repeated in the revised

TMDL adopted December 11 2008 but activities that were completed and the costs thereby

incurred prior to July 1 2009 are outside the period of eligibility for this test claim.133

Moreover activities that were required by a prior version of the TMDL are not new. Therefore

all costs and activities alleged for Implementation Tasks 4 5 6 7 8 and 9 do not result in a

state-mandated new program or higher level of service and are denied.

Implementation Task 17a Implementation of Compliance Measures Complete Environmental

Impact Report... is found in Resolution R4-2006-016.134i3s The claimant alleges $613530 for

Facilities Plan EIR - Task 17 and $774890 for Consultants TMDL Task 17 incurred in

fiscal year 2009-2010. However the activities of implementing compliance measures and

completing an EIR are not new with respect to prior law and the resolution which first required

these activities was not pled in this test claim. In fact claimant was required to prepare the draft

EIR by May 4 2010 under prior law and an administrative civil liability complaint was brought

128
See Exhibit B LA Regional Board Comments at p.

537 and following.

129
Exhibit B LA Regional Board Comments at pp. 564-565.

130
See Exhibit X SCVSD Draft EIR at p.

8 stating that Resolution 04-004 was in effect May
4 2005 and Resolution R4-2006-016 was in effect June 12 2008..

131
E.g. Task 4 Convening a technical advisory committee to conduct literature review and

develop methodology for assessment Completion Date 05/04/2006 Task 5
Groundwater/Surface Water Interaction Model Completion Date 11/20/2007.

132
Exhibit A Test Claim at p. 36.

133 Government Code section 17557e A test claim shall be submitted on or before June 30

following a fiscal year in order to establish eligibility for reimbursement for that fiscal year.

This test claim was submitted on March 30 2011 establishing eligibility for reimbursement

beginning July 1 2009.

134
Exhibit B LA Regional Board Comments at p. 566.

135
Exhibit X SCVSD Draft EIR at p. 8 stating that Resolution R4-2006-016 was in effect on

June 12 2008..
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by the Regional Board against the District for the failure to complete Wastewater Facilities

Plans and Programmatic Environmental Impact Reports by the required due date in 2011. 136

Based on the foregoing the Commission finds that the Implementation Tasks found in the test

claim Resolution alleged to impose costs of approximately $6.6 million are not new

requirements when compared with prior law and therefore cannot impose reimbursable costs

mandated by the state.

Finally the default TMDL including WLAs of 100 mg/L for the Saugus and Valencia WRPs
which takes effect if the District cannot comply with the AWRM program is not a new

requirement. The Regional Board adopted a TMDL for Reaches 5 and 6 of the Santa Clara River

in 2002 which required the Districts to reduce the chloride levels in the Plants discharge.
137

That TMDL was revised in 2004 and 2006 but the numerical limits were not altered. The

TMDL in effect prior to the 2008 Resolution has a numeric target of 100 mg/L measured

instantaneously and expressed as a chloride concentration required to attain the water quality

objective and protect agricultural supply beneficial use.
138

In addition the TMDL includes

waste load allocations WLAs of 100 mg/L for Valencia WRP and 100 mg/L for Saugus

WRP 139
The numerical limits which the parties acknowledge will control if the AWRM

program is not fully and continuously implemented were adopted in 2002 and approved by U.S.

EPA in Apri12005 and have not changed. The default WLAs are therefore not new irrespective

of whatever costs might be incurred to implement them.

In comments submitted in response to the draft staff analysis the District argues that the above

analysis completely ignores the fact that the 2008 TMDL is the result of the final appeal of the

original 2002 approval. The District argues that the entire TMDL process began in 2002 with

the initial adoption of the TMDL and was repeatedly administratively appealed and negotiated

over six years until the District had exhausted all of its administrative remedies and was forced to

accept the 2008 order in the face of the threat of crippling fines. The District further argues that

to deny the Test Claim on the grounds that the state mandate is not new would be aCatch-22since any Test Claim during the appeals process would have been unripe. The District

concludes that because the 2002 2005 and 2006 approvals are part and parcel of the 2008

TMDL they were pled in this Test Claim. Therefore the District argues that the proper

measure of whether the TMDL is a new or higher level of service is to compare the TMDLs
requirements with the existing or pre-TMDL requirements.

This argument does not change the above analysis. As discussed above a test claim must be

filed not later than 12 months following the effective date of a statute or executive order or

within 12 months of incurring increased costs as a result of a statute or executive order.
140

In

addition section 17553 and the regulations require that a claimant identify the specific sections

of statutes or executive orders and the effective date and register number of regulations alleged

136
Exhibit X LA Regional Board Enforcement News November 26 2012.

137
Exhibit A Test Claim at p. 175.

138
Exhibit A Test Claim at p. 191 Attachment A to Resolution R 02-018.

139

Id at p. 192.

140
Government Code 17551c Stats. 2007 ch. 329 AB 1222.
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to contain a mandate and include a a detailed description of new activities and costs that arise

from the mandate.

Here the District argues that the prior Basin Plan amendments are part and parcel of the 2008

Resolution and were therefore effectively pled. But the test claim form cites only Resolution

R4-2008-012. Moreover even if the prior Resolutions were pled in this test claim as imposing
state-mandated activities the activities described in Implementation Tasks 4 5 6 7 8 and 9

would be well outside the statute of limitations described in section 17551 because those

activities were already completed at the time the 2008 Resolution was adopted and thus costs for

those activities would necessarily have been first incurred prior to the adoption of the 2008

Resolution.141

In addition the District is for the first time arguing that the 2008 TMDL is the result of the final

appeal of the origina12002 approval
142

in essence arguing that the District was not mandated to

perform any of the activities described in the 2002 2003 2004 or 2006 orders until the final

appeal was exhausted in the 2008 Resolution. The record does not support this interpretation

although Resolution 2002-018 was appealed to the SWRCB and remanded to the District the

Regional Board on remand adopted Resolution 2003-008 amending Resolution 2002-018 which

was ultimately approved by EPA on April 28 2005 thus ending the administrative appeals

process for the original TMDL and giving its provisions the force of law.

Accordingly the District completed the studies required by the original TMDL and those

activities are no longer new with respect to prior law. Finally the proper measure of whether

the TMDL is a new or higher level of service is not as the District suggests to compare
Resolution 2008-012 to the existing or pre-TMDL requirements. Rather the proper measure

of a new program or higher level of service is as with any other test claim to compare the test

claim statute or regulation with the law in effect immediately prior to the alleged mandate.143

Here the requirements of Implementation Tasks 4-9 and 17a and the chloride WLAs of 100

mg/L were in force at the time the 2008 test claim Resolution was adopted.

Based on the foregoing Implementation Tasks 4 5 6 7 8 9 and 17a are not new with respect

to prior law. In addition the waste load allocations are not new with respect to prior law.

Therefore the Commission finds that none of these provisions constitutes a state-mandated new

program or higher level of service.

2. Accelerating the implementation period of the final waste load allocations under

Implementation Task 20 is not a new program or higher level of service resulting

in increased costs mandated by the state.

141
See Exhibit A Test Claim at pp. 34-36 Resolution R4-2008-012 paragraphs 10 13-15.

142
Exhibit J Claimant Comments on Draft Staff Analysis at p. 4.

143 LuciaMar Unified School District v. Honig 1988 44 Cal.3d 830 at p.
835 Nor can there

be any doubt that although the schools for the handicapped have been operated by the state for

many years the program was new insofar as plaintiffs are concerned since at the time section

59300 became effective they were not required to contribute to the education of students from

their districts at such schools. emphasis added.
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Implementation Task 20 shortens the applicable period of the interim WLAs thus accelerating

the implementation of the final WLAs for the Saugus and Valencia WRPs from 11 years to 10

years commencing with the effective date of the 2002 TMDL.144 The interim WLAs are

designed to accommodate the time needed for the WRPs to implement desalination and other

chloride reduction improvements. For the Saugus WRP the interim WLA is described as the

sum of State Water Project treated water supply concentration plus 114 mg/L as a twelve month

rolling average but not to exceed 230 mg/L. For the Valencia WRP the interim WLA is

described as the sum of State Water Project treated water supply concentration plus 134 mg/L
as a twelve month rolling average but not to exceed 230 mg/L.145 These interim WLAs were

originally intended to apply for two and one-half years pursuant to the 2002 TMDL adopted by

the Regional Board. That period was expanded to 13 years after appeal and remand from the

SWRCB and the revised schedule was approved by the SWRCB OAL and the Administrator of

the U.S. EPA.146 Resolution R4-2006-016 shortened the interim WLA period by two years as

follows

The interim effluent limits for chloride shall remain in effect for no more than 11

years after the effective date of the TMDL. Water Quality Objective for chloride

in the Upper Santa Clara River shall be achieved. The Regional Board may
consider extending the completion date of this task as necessary to account for

events beyond the control of the District.147

Resolution R4-2008-012 shortened the implementation schedule again providing that the interim

WLAs shall remain in effect for no more than 10 years after the effective date of the TMDL. 148

Based on applicable case law there is no new program inherent in shortening the time frame for

the interim WLAs. Pursuant to the test claim Resolution the requirements of the interim WLAs
remain the same only the schedule is accelerated and the final WLAs attach one year sooner. It

may be argued that it costs more to implement the final WLAs one year sooner but this change

does not of itself constitute a new program or higher level of service.149

144
The 2002 Resolution was approved by U.S. EPA after appeal remand and revision on April

28 2005. See Exhibit A Test Claim at p.
45 Attachment B to Resolution R4-2008-012.

145
Exhibit B LA Regional Board Comments at p.

543 Resolution R4-04-004.

146
Exhibit B LA Regional Board Comments at pp. 533 Resolution R4-03-008 605

Resolution R4-2008-012.

147
Exhibit A Test Claim at p. 228 Exhibit B LA Regional Board Comments at p. 566

emphasis added.

148
Exhibit B LA Regional Board Comments at pp. 623-624.

149
In comments submitted on the draft staff analysis the District argues that the cases cited

herein are distinguishable and that no case addresses the issue of accelerated timetables for the

completion of a project. While true that no case directly addresses the issue of an accelerated

project two of the three cited cases also ultimately conclude that the local government claimant

has experienced a mandate based on the facts of those cases. More importantly however the

cases cited show that costs alone do not constitute a reimbursable mandate unless those costs are
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The court of appeal in Long Beach Unified School District declared that a mere increase in the

cost of providing a service which is the result of a requirement mandated by the state is not

tantamount to a higher level of service.
iso

The Supreme Court has also spoken on the

requirement of a new program in Lucia Mar Unified School District supra in terms often

repeated in later decisions We recognize that as its made indisputably clear from the language

of the constitutional provision local entities are not entitled to reimbursement for all increased

costs mandated by state law but only those costs resulting from a new program or an increased

level of service imposed upon them by the state.
isi

Accordingly in City of San Jose v. State of

California
152

the court held that withdrawal of funds to reimburse for a program was not a

new program under section 6 153
and that there is no basis for applying section 6 as an

equitable remedy to cure the perceived unfairness resulting from political decisions on funding

priorities.
154

Finally not only is an increase in costs not tantamount to a higher level of service

there is no evidence in the record of the incremental cost increase which might be alleged based

on accelerating the implementation of the final WLAs by one year.

Based on the foregoing the Commission finds that Implementation Task 20 does not impose any

new state mandated activities and does not result in a new program or higher level of service.

3. The Alternative Water Resources Mana egment program is not a new pro rgam or

higher level of service.

The California Supreme Court in County ofLos Angeles I
iss

addressed the phrase new
program or higher level of service as follows

Looking at the language of section 6 then it seems clear that by itself the term

higher level of service is meaningless. It must be read in conjunction with the

predecessor phrase new program to give it meaning. . We conclude that the

drafters and the electorate had in mind the commonly understood meanings of the

term - programs that carry out the governmental function of providing services to

the public or laws which to implement a state policy impose unique

requirements on local governments and do not apply generally to all residents and

entities in the state.156

shifted from the state to the local entity. Exhibit J Claimant Comments on Draft Staff Analysis

at p. 5.

150

LongBeach Unified School District v. State of California 1990 225 Ca1.App.3d 155 at p.

173 citing County ofLosAngeles supra 43 Cal.3d at pp. 54-56 emphasis added.

isi LuciaMar Unified School District v. Honig 1988 44 Cal.3d 830 at p. 835 emphasis

added.

152

1996 45 Ca1.App.4th 1802 at pp. 1811-1813.

153
City of San Jose supra 45 Ca1.App.4th at p. 1817.

154
45 Ca1.App.4th at p. 1813 citing County ofLos Angeles v. Commission on State Mandates

supra 1995 32 Ca1.App.4th 805 at p. 817.

iss

County ofLos Angeles v. State of California 1987 43 Ca1.3d 46 at p. 56.

156
Ibid.
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Thus the Supreme Court articulated a multi-faceted test for new program or higher level of

service reimbursement requires 1 a new task or activity 2 which constitutes an increase in

service as compared to prior law 3 and which either provides a service to the public or

imposes requirements uniquely upon government rather than upon all persons and entities

equally.

The Regional Board has argued that the Resolution cannot impose a new program or higher level

of service because water quality objectives and TMDLs apply to a water body as a whole and all

dischargers are subject to them both public agencies and private industry alike. The

Commission need not address this argument
157

since the AWRM program is an optional

alternative to complying with the more stringent TMDL imposed by prior law which claimant

may choose to reject. Moreover the requirements of the AWRM provide a lower level of

service when compared to the law in effect immediately prior to the adoption of R4-2008-012.

Therefore based on the analysis below the Commission finds that the AWRM does not impose

a state mandated new program or higher level of service.

The Regional Board argues that Resolution R4-2008-12 cannot impose a new program or higher

level of service because it amended the Basin Plan to among other things adopt site-specific

objectives for chloride in the Santa Clara River that are less stringent than the generally

applicable water quality objectives that apply to other major dischargers to the Santa Clara

River...isx The Regional Board argues thus if anything the 2008 Resolution imposes a lower

level of service in order to make it less expensive for the Claimant to implement the TMDL159

The Commission agrees.

The first water quality objectives for the Santa Clara River were established in 1975 in which

chloride objectives were set at 90 mg/L for Reach 5 and 80 mg/L for Reach 6.160 In 1978 the

Regional Board modified the chloride objectives to 100 mg/L for both Reaches 5 and 6. In 2002
the 100 mg/L objective was incorporated into a TMDL pursuant to the impairment listing under

157
In comments submitted on the draft staff analysis the Regional Board entreats the

Commission to consider this argument anyway The Board. . respectfully requests that the

Commission address this argument in the context of the Resolution as a whole and determine

that the Resolution does not impose requirements unique to the government. However the

Second District Court of Appeal has previously called this theory into question when ruling on

the constitutionality of the State Water Resources Control Boards and the Regional Boards by

extension categorical exemption from the definition of a reimbursable executive order under

prior section 17516. The court stated the applicability of permits to public and private

discharges does not inform us about whether aparticular permit or an obligation thereunder

imposed on local governments constitutes a state mandate necessitating subvention under article

XIII B section 6. County ofLos Angeles v. Commission on State Mandates 2007 150

Ca1.App.4th 898 at p. 919. In any event the Commission need not address this issue because

the AWRM program is voluntary and constitutes a lower level of service than that required

under prior law.

158
Exhibit B LA Regional Board Comments at p. 2 emphasis in original.

159
Exhibit B LA Regional Board Comments at p. 26 emphasis in original.

160
Exhibit A Test Claim at p. 7 Exhibit B LA Regional Board Comments at p. 9.

30

Upper Santa Clara River Chloride Requirements 10-TC-09

Statement of Decision



section 303d of the Clean Water Act of certain reaches of the Santa Clara River and the threat

to salt-sensitive agriculture uses both within Reaches 5 and 6 and downstream.16i Aside from

variances and temporary relaxation of the objectives due to drought conditions in the 1990s the

100 mg/L objective has remained the underlying standard from 1978 to the present.162

Resolution R4-2008-012 plainly states that the TMDL then in effect is being amended
conditionally to include the elements of the AWRM.163 Therefore the underlying water quality

objectives and TMDL in effect are outside the subvention requirement because any activities or

requirements to meet the 100 mg/L objectives or the TMDL are not new and are not pled in

this test claim.

Both the District and the Regional Board agree that the AWRM contains relaxed requirements

as compared with the prior water quality objectives. The District describes the Resolution as

follows

The December 11 2008 amendment to the Basin Plan also modified the chloride

requirements. This amendment included the enactment of relaxed site specifzc

objectives SSOs for chloride in the Santa Clara River conditioned upon the

completion of activities set forth in the revised TMDL that contained new final

WLAs and a detailed implementation plan.164

The Regional Board states

In addition the 2008 Resolution reduces the compliance costs the Claimant would

otherwise incur. As detailed above the 2008 Resolution was specifically adopted

to incorporate relaxed site-specific objectives into the Basin Plan in order to

implement the Claimants proposed AWRM program.165

In addition implementation actions to attain the prior TMDL would require advanced

treatment - that is reverse osmosis - of the full effluent from the Saugus and Valencia plants

with discharge into the ocean through a 43-mile brine line.
166

Under the AWRM reverse

osmosis desalination is only required at the Valencia WRP and the waste is permitted to be

disposed of through deep well inj
ection.167 The District estimates that implementing the

advanced treatment upgrades at only one of the two facilities along with other tasks will cost

only approximately $250 million as opposed to $500 million under the prior TMDL.168

161
Exhibit A Test Claim at pp. 9-10 Exhibit B LA Regional Board Comments at pp. 10-11.

162
Exhibit A Test Claim at pp. 7-11 Exhibit B LA Regional Board Comments at pp. 9-11.

163
Exhibit A Test Claim at

p.
36. See also Exhibit B LA Regional Board Comments at

p.
705

transcript of December 11 2008 hearing.

164
Exhibit A Test Claim at p.

11 emphasis added.

165
Exhibit B LA Regional Board Comments at p.

29.

166
Exhibit B LA Regional Board Comments at

p.
719 transcript of December 11 2008

meeting emphasis added. See also Exhibit A Test Claim at p. 10 TMDL estimated to cost

$500 million.

167
Exhibit A Test Claim at p. 12 Exhibit B LA Regional Board Comments at p. 778-779.

168
Exhibit A Test Claim at pp. 10 12.
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However in comments submitted on the draft staff analysis the District argues that both the

AWRM and the compliance plan adopted by the District on October 28 2013 are designed to

comply with Regional Board requirements that are far more stringent than the pre-TMDL
standard and that as argued above the comparison must be between the pre-TMDL
conditions and the present TMDL conditions - not comparisons between the various TMDL
standards adopted during the appeals process spanning form 2002 to 2008.

169 As explained

above there is no support in mandates law for this position and the requirements of the test

claim Resolution are as in all mandates cases evaluated with reference to the law in effect

immediately prior to the alleged test claim statute or executive order.
170

There is nothing in the AWRM that imposes a higher level of service on this claimant.

Resolution R4-2008-012 calls for the implementation of less-stringent requirements than under

prior law which the District has acknowledged will be less-expensive to implement. In addition

those requirements are conditional and the default requirements should the AWRM not

continue to be fully implemented are not new.

Based on the foregoing the Commission finds that the AWRM program is not a new program or

higher level of service and the costs and activities alleged thereunder are denied.

C. Even if the Resolution Constitutes a State-Mandated New Program or Higher Level

of Service it Would not Impose Costs Mandated by the State Under Section

17556d Because the Claimant Has Sufficient Fee Authority as a Sanitation District

providing Sewer Services to Cover the Costs of the Program.

Government Code section 17556d provides that the Commissionshall not find costs mandated

by the state as defined in Section 17514 if the Commission finds that the local agency or

school district has the authority to levy service charges fees or assessments sufficient to pay for

the mandated program or increased level of service. The California Supreme Court upheld the

constitutionality of Government Code section 17556 subdivision d in County ofFresno v.

State of California.
171

The court in holding that the term costs in article XIII B section 6
excludes expenses recoverable from sources other than taxes stated

Section 6 was included in article XIII B in recognition that article XIII A of the

Constitution severely restricted the taxing powers of local governments. See
County of Los Angeles I supra 43 Cal.3d at p. 61. The provision was intended to

preclude the state from shifting financial responsibility for carrying out

governmental functions onto local entities that were ill equipped to handle the

task. Ibid. see LuciaMar Unified School Dist. v. Honig 1988 44 Cal.3d 830
836 fn. 6 244 Ca1.Rptr. 677 750 P.2d 318. Specifically it was designed to

protect the tax revenues of local governments from state mandates that would

require expenditure of such revenues. Thus although its language broadly

declares that the state shall provide a subvention of funds to reimburse .. local

government for the costs of a state-mandated new program or higher level of

service read in its textual and historical context section 6 of article XIII B

169
Exhibit J Claimant Comments on Draft Staff Analysis at p. 5.

170 LuciaMar Unified School District v. Honig 1988 44 Cal.3d 830 835.

171
County ofFresno v. State of California supra 53 Cal.3d 482.
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requires subvention only when the costs in question can be recovered solelyfrom

tax revenues.
172

Accordingly in Connell v. Superior Court of Sacramento County173 the Santa Margarita Water

District among others was denied reimbursement on the basis of its authority to impose fees on

water users. The water districts submitted evidence that rates necessary to cover the increased

costs of pollution control regulations would render the reclaimed water unmarketable and

would encourage users to switch to potable water. 174 The court concluded that the question

is whether the Districts have authority i.e. the right or power to levy fees sufficient to cover the

costs. Water Code section 35470 authorized the levy of fees to correspond to the cost and

value of the service and to defray the ordinary operation or maintenance expenses of the

district and for any other lawful district purpose.
175

The court held that the Districts had not

demonstrated that anything in Water Code section 354701imits the authority of the Districts to

levy fees sufficient to cover their costs and that therefore the economic evidence presented

by SMWD to the Board of Control was irrelevant and injected improper factual questions into

the inquiry.
176

Likewise in Clovis Unified School District v. Chiang the court found that the Controllers office

was not acting in excess of its authority in reducing reimbursement claims to the full extent of

the districts authority to impose fees even if there existed practical impediments to collecting

the fees. In making its decision the court noted that the concept underlying the state mandates

process that Government Code sections 17514 and 17556d embody is that to the extent a

local agency or school district has the authority to charge for the mandated program or

increased level of service that charge cannot be recovered as a state-mandated cost.
177 The

court further noted that this basic principle flows from common sense as well. As the

Controller succinctly puts it Claimants can choose not to require these fees but not at the

states expense.
178

Here Health and Safety Code section 5471 permits a sanitation district by ordinance approved

by a two-thirds vote of the members of the legislative body thereof to prescribe revise and

collect fees tolls rates rentals or territorial limits in connection with its water sanitation storm

drainage or sewerage system.
179

This section provides authority within the meaning of

section 17556d based on the plain language of both Health and Safety Code section 5471 and

Government Code section 17556.

172

Id at
p.

487.

173

Cal. Ct. App. 3d Dist. 1997 59 Ca1.App.4th 382

174
Id at p. 399.

175
Ibid.

176

Connell supra 1997 59 Ca1.App.4th at p. 401.

177
Clovis Unified School Dist. v. Chiang 2010 188 Ca1.App.4th 794 at p. 812.

178
Ibid.

179
Health and Safety Code section 5471a Stats. 2007 ch. 27 SB 444.
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Proposition 218 adopted by the voters in 1996 also known as the Right to Vote on Taxes Act
declared its purpose to protect taxpayers by limiting the methods by which local governments
exact revenue from taxpayers without their consent. Proposition 218 added articles XIII C and

XIII D to the Constitution180 article XIII D section 61ays out the procedures and requirements

for new or existing increased fees and charges

a Procedures for New or Increased Fees and Charges. An agency shall follow

the procedures pursuant to this section in imposing or increasing any fee or charge

as defined pursuant to this article including but not limited to the following

1 The parcels upon which a fee or charge is proposed for imposition shall be

identified. The amount of the fee or charge proposed to be imposed upon each

parcel shall be calculated. The agency shall provide written notice by mail of the

proposed fee or charge to the record owner of each identified parcel upon which

the fee or charge is proposed for imposition the amount of the fee or charge

proposed to be imposed upon each the basis upon which the amount of the

proposed fee or charge was calculated the reason for the fee or charge together

with the date time and location of a public hearing on the proposed fee or charge.

2 The agency shall conduct a public hearing upon the proposed fee or charge not

less than 45 days after mailing the notice of the proposed fee or charge to the

record owners of each identified parcel upon which the fee or charge is proposed

for imposition. At the public hearing the agency shall consider all protests

against the proposed fee or charge. If written protests against the proposedfee or

charge are presented by a majority of owners of the identified parcels the agency
shall not impose the fee or charge.

b Requirements for Existing New or Increased Fees and Charges. A fee or

charge shall not be extended imposed or increased by any agency unless it meets

all of the following requirements

1 Revenues derived from the fee or charge shall not exceed the funds required to

provide the property related service.

2 Revenues derived from the fee or charge shall not be used for any purpose

other than that for which the fee or charge was imposed.

3 The amount of a fee or charge imposed upon any parcel or person as an

incident of property ownership shall not exceed the proportional cost of the

service attributable to the parcel.

4 No fee or charge may be imposed for a service unless that service is actually

used by or immediately available to the owner of the property in question. Fees

or charges based on potential or future use of a service are not permitted. Standby

charges whether characterized as charges or assessments shall be classified as

assessments and shall not be imposed without compliance with Section 4.

5 No fee or charge may be imposed for general governmental services

including but not limited to police fire ambulance or library services where the

180
Exhibit X Text of Proposition 218.

34

Upper Santa Clara River Chloride Requirements 10-TC-09

Statement of Decision



service is available to the public at large in substantially the same manner as it is

to property owners. Reliance by an agency on any parcel map including but not

limited to an assessors parcel map may be considered a significant factor in

determining whether a fee or charge is imposed as an incident of property

ownership for purposes of this article. In any legal action contesting the validity

of a fee or charge the burden shall be on the agency to demonstrate compliance

with this article.

c Voter Approval for New or Increased Fees and Charges. Except for fees or

charges for sewer water and refuse collection services no property related fee or

charge shall be imposed or increased unless and until that fee or charge is

submitted and approved by a majority vote of the property owners of the property

subject to the fee or charge or at the option of the agency by a two-thirds vote of

the electorate residing in the affected area. The election shall be conducted not

less than 45 days after the public hearing. An agency may adopt procedures

similarto those for increases in assessments in the conduct of elections under this

subdivision..

Section 6 of article XIII D thus provides that an agency seeking to impose or increase fees must

identify the parcels and the amount proposed and must provide written notice by mail to the

record owners of the identified parcels including notice of a public hearing at which the agency
is required to consider all protests. Written protests by a majority of owners of the affected

parcels are sufficient to defeat a fee increase. In addition the section provides that new or

increased fees are required to not exceed the funds required to provide the property related

service not be used for any purpose other than that for which the fee or charge was imposed
not exceed the proportional cost of the service attributable to the parcel and be actually used

by or immediately available to the owner of the property in question. The section provides

specifically that new fees or charges may not be imposed for general services such as police and

fire protection. Finally voter
aFroval

is required except for fees or charges for sewer water

and refuse collection services.
i

The District asserts that the fee authority case law discussed above is no longer on point

because the most significant cases predate the passage of Proposition 218. The District

contends that this potential conflict is significant where a local agency is unable to obtain the

requisite approval to implement a proposed fee increase. The District asserts that it attempted

to implement the Proposition 218 process but the elected public officials could not support the

proposed rate increase in the face of fierce public opposition. The District states that in
2010 the Districts board declined to adopt the proposed rate increases based on the expectation

that any substantive rate increase would be overturned by way of referendum due to fierce

opposition from the Districts ratepayers.
182

In addition the District argues in comments on the draft staff analysis that it has no legal

authority to obtain reimbursement from the parties responsible for the majority of the chloride

concentration nor does it have the legal authority to obtain reimbursement from the beneficiaries

of the treatment. The District also argues that Clovis Unified supra is distinguishable from

181
California Constitution article XIII D section 6 adopted November 5 1996.

182
Exhibit A Test Claim at p. 26.
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this Test Claim in that the community college districts were authorized under the Education

Code to collect a specified sum of money from each student for health fees while the District

in contrast has no authority to raise sewer fees by a sum certain. In addition the District

argues that it is subject to Prop. 218 protests and referenda on the rates necessary to support the

TMDL facilities while the community colleges in Clovis Unified were not subject to Prop. 218

or referenda on the health fee because it was directly established by law.
183

However based on the plain language of article XIII D section 6 above voter approval is not

required for increases to water and sewer rates and the absence of a statute providing for a

specific dollar-amount fee increase is not relevant to the authority of sewer districts to raise

fees.
184

All remaining limitations of article XIII D must be satisfied e.g. parcels must be

identified and amounts proposed must be calculated fees shall not exceed the funds required to

provide service revenues may not be used for any other purpose amount of a fee must be

proportional to the cost of the service attributable to a parcel a public hearing must be held and if

written protests against the proposed fee or charge are presented by a majority of owners of the

identified parcels the agency shall not impose the fee or charge but the parties comments only

identify written protests as a limitation at issue here and state that elected public officials

could not support the proposed rate increase.

The Regional Board argues that assuming that Proposition 218 does apply to Claimants

proposals for rate increases...the number of written protests necessary to preclude the Board of

Directors from passing rate increases under Proposition 218 was noticeably lacking. Section

6a2 states that if written protests against the proposed fee or charge are presented by a

majority of owners of the identified parcels the agency shall not impose the fee or charge. The

Regional Board argues that there are nearly 69000 parcels connected to the Districts sewerage

system and therefore at least 34449 written protests would be a majority of the owners

required to defeat a rate increase. At the May 26 2009 and July 27 2010 hearings the District

received 203 written protests and 7 732 written protests respectively.
185

The District does not dispute the number of written protests needed or the number received the

Regional Boards mathematical reasoning presumes that each of the 69000 parcels represents an

individual voting property owner but the District fails to argue the point rather the District

argues that the Districts Board quite reasonably believed that this large rate increase would be

rej ected if challenged by initiative.
186

Section 3 of Proposition 218 provides that the initiative

power to overturn a tax fee or assessment shall not be prohibited or otherwise limited and the

District maintains that an initiative to overturn the fee increase would qualify for the ballot with

approximately 6500 votes based on the estimated number of voters in the last gubernatorial

election who would be affected by the increase.
187

Therefore the District concludes that the

183
Exhibit J Claimant Comments on Draft Staff Analysis at p. 6.

184
California Constitution article XIII D section 6c adopted November 5 1996.

185
Exhibit B LA Regional Board Comments at p. 20 citing Letter from Stephen R.

Maguin...to Council members regarding responses to comments made during the public

hearing on proposed rate increases.

186
Exhibit D Rebuttal Comments at p. 11.

187
Exhibit D Rebuttal Comments at p. 11 Fn. 8. See also article XIII C section 3.
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7732 written protests exceeded the number of signatures needed to qualify an initiative that

would overturn the rate increase.188

But written protests are not tantamount to an initiative petition and an initiative petition is not a

successful referendum. The District acknowledges that its own board declined to adopt the

proposed rate increases based on the expectation that any substantive rate increase would be

overturned by way of referendum. 189 The Commission agrees with the Regional Board in that

the Claimant cannot rely on mere speculation as to what could happen as a defense to the fee

increase exception of section 17556d.190

The District argues that the Commissions decision on Discharge ofStormwater Runoff07-TC-09reflects the tension between Proposition 218 and the precedent of Connell19i discussed

above because the Commission found in that earlier test claim decision that Proposition 218

limited the authority of the local government to raise the necessary fees. Connell did not address

Proposition 218 because the water districts did not allege that their authority to raise fees was

impacted by Proposition 218.192 The water districts in Connell instead urged an interpretation of

authority under section 17556d that would necessarily include economic feasibility as a test

of sufficiency and the court rejected that interpretation. Moreover the Commissions decision

in Discharge of Stormwater Runoff concluded that Proposition 218 was a barrier to raising

assessments or fees only because stormwater management charges were not water or sewer
services provided directly to users and thus exempt from the voter approval requirement of

Proposition 218. The Commission concluded that without the exemption from voter approval

under section 6c it is possible that the local agencys voters or property owners may never

adopt the proposed fee or assessment but the local agency would still be required to comply with

the state mandate.
193

Therefore the Commissions earlier decision though it would not in any event be precedential is

distinguishable on the very same ground that renders Connell significantly poignant. The

District cannot rely on the unwillingness of voters to raise fees because the fees in question fall

based on the plain language of the Constitution outside voter-approval requirement of article

XIII D section 6c. The District would have the Commission recognize political realities as a

test of the Districts authority under Health and Safety Code section 5471 to raise fees but

here as in Connell the plain language of the statute defeats the Districts position. The

District asserts that political realities...made it impossible for the District to raise fees but

188
Exhibit D Rebuttal Comments at p. 11.

189
Exhibit A Test Claim at p. 26.

190
Exhibit B LA Regional Board Comments at p.

31.

191

1997 59 Ca1.App.4th 382.

192
Id at p. 402.

193
Discharge of Stormwater Runoff 07-TC-09 at p. 106 citing Howard Jarvis Taxpayers

Association v. City of Salinas 2002 98 Ca1.App.4th 1351 at pp. 1358-1359 concluding that

citys charges on developed parcels to fund stormwater management were property-related fees

but not covered by the exemption for water and sewer fees and thus required voter approval.
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ultimately the Districts board declined to adopt the proposed rate increases...
194

In the same

way that the court in Connell declined to find that an inability to market reclaimed water would

undermine the sufficiency of the districts authority to raise fees the Commission here

declines to make a finding that political opposition undermines the authority of a sanitation

district to raise fees.

Furthermore the ground upon which the District seeks to distinguish Clovis Unified that the

District does not have statutory authority to raise rates by a sum certain only serves to

demonstrate why the Health Fee Elimination mandate was held to constitute a reimbursable new

program offset by the authorized revenues while this test claim Resolution does not impose

costs mandated by the state under section 17556d. The Health Fee Elimination mandate

underlying Clovis Unified was approved for ongoing reimbursement in the test claim decision

only because the fee authority of the community colleges was limited to a certain dollar amount
indexed to inflation and that amount was held as a matter of law to be insufficient to cover the

entire mandated cost of the program.195 Had the community colleges held fee authority as broad

as is provided to the District under Health and Safety Code section 5471 the result of the

analysis under section 17556d in Clovis Unified would have been the same as discussed herein

where fee authority is sufficient to cover the costs of the mandated activities there can be no

reimbursable costs mandated by the state.

Based on the foregoing the Commission finds that the District has not incurred increased costs

mandated by the state pursuant to section 17556d.

V. Conclusion

Based on the foregoing discussion and analysis the Commission denies this test claim and

concludes that Resolution No. R4-2008-012 adopted December 11 2008 by the Los Angeles

Regional Water Quality Control Board does not constitute a reimbursable state-mandated

program within the meaning of article XIII B section 6 of the California Constitution and

Government Code section 17514.

194
Exhibit A Test Claim at p. 26 emphasis added.

195
See Education Code section 76355 Stats. 2005 ch. 320 Test Claim Decision Health Fee

Elimination CSM-4206.
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Glossary of Frequently Used Water Quality Related Terms and Acronyms

Alternative Water Resources An alternative to meeting the prior TMDL and WLA
Management program AWRM requirements of the former basin plan. The

requirements for the AWRM were included in a

MOU entered into by the stakeholders which was

then included in the revised Upper Santa Clara River

TMDL and SSOs by Resolution R4-2008-012.

California Antidegradation Policy A 1968 State Board policy that precludes water

quality degradation in the state unless specific

conditions are satisfied.

Clean Water Act CWA

Effluent

The primary federal law governing water pollution.

The CWA was enacted in 1972 to restore and

maintain the chemical physical and biological

integrity of the nations waters and includes a goal to

eliminate the discharge of pollutants into the

navigable waters by 1985.

Wastewater - treated or untreated - that flows out of a

treatment plant sewer or industrial outfall generally

refers to wastes discharged into surface waters.

Environmental Impact Report EIR A detailed statement prepared in accordance with

California Environmental Quality Act CEQA
whenever it is established that a project may have a

potentially significant effect on the environment. The

EIR describes a proposed project analyzes potentially

significant environmental effects of the proposed

project identifies a reasonable range of alternatives

and discusses possible ways to mitigate or avoid the

significant environmental effects. Pub. Resources

Code 21061 21100 and 21151 Cal. Code Regs.
tit. 14 15362.

Federal Antidegradation Policy The CWAs antidegradation policy is found in section

303d and further detailed in federal regulations. Its

goals are to 1 ensure that no activity will lower water

quality to support existing uses and 2 to maintain

and protect high quality waters.
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Porter-Cologne Water Quality Control Californias Porter-Cologne Water Quality Control

Act Act was enacted in 1969 to allocate and to protect the

waters of California. Through it the State Board and

regional boards were established. Many of its

provisions mirror those of the CWA which was

modeled in part on Porter-Cologne.

Reclaimed Water Treated effluent that is considered to be of appropriate

quality for an intended reuse application.

Regional Water Quality Control Boards The nine RWQCBs develop and enforce water quality

RWQCBs or Regional Boards objectives and implementation plans to protect the

States waters recognizing local differences in

climate topography geology and hydrology.

Site Specific Objective SSO Water Quality Objectives WQOs adjusted to reflect

localized site specific conditions. Usually initiated by

a discharger to allow discharge of pollutants at greater

than background levels.

State Water Resources Control The state board charged with protecting the waters of

BoardSWRCB or State Board California. The SWRCB has joint authority of water

allocation and water quality protection. It also

oversees and supports the work of the regional boards

RWQCBs.

Total Maximum Daily Load TMDL A calculation of the maximum amount of a pollutant

that a waterbody can receive and still safely meet

water quality standards.

Waste Load Allocation WLA The portion of a receiving waters loading capacity

that is allocated to one of its existing or future point

sources of pollution e.g. permitted waste treatment

facilities.

Water Quality Objectives WQOs Define the level of water quality that shall be

maintained in a water body or portion thereof.

Water Reclamation Plant WRP A plant which treats sewage and produces reclaimed

water.
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STATE OF CALIFORNIA EDMUND G. BROWN JR. GOVERNOR

COMMISSION ON STATE MANDATES
980 NINTH STREET SUITE 300

SACRAMENTO CA 95814

PHONE 916 323-3562

FAX 916 445-0278

E-mail csminfo@csm.ca.gov

December 20 2013

TO ALL INTERESTED PERSONS

FROM Heather Halsey Executive Director

RE Notice and Agenda

On Friday January 24 2014 the Commission will conduct its next regular meeting and hearing.

The hearing will be conducted at 1000 a.m. at the State Capitol Room 447 Sacramento
California.

Testimony at the Commission Hearings. If you plan to address the Commission on an agenda item

please notify the Commission Office by noon two days before the hearing. When calling or emailing

identify the item you want to testify on and the entity you represent. The Chairperson reserves the right

to impose time limits on presentations as may be necessary to complete the agenda. If you plan to testify

and would like Commission members to review any document other than those prepared by Commission

staff please bring 12 double-sided copies of the document or section of the document you would like the

members to review.

Agenda Materials. All back-up material and supporting documentation for public meetings are available

for public inspection on the Commissions website and at the Commission Office 980 Ninth Street Suite

300 Sacramento California 95814 916 323-3562. In addition a complete copy of the above-described

materials will be available for public inspection at the meetings.

Website. Agenda items are available on the Commissions website at www.csm.ca.gov. After reaching

the sites home page click on Current Hearing on the left side of the page for the hearing agenda.

Generally the agenda and items will be uploaded two weeks before the meeting and may be accessed

from the agenda. If an item is postponed prior to the meeting notice will be posted on the agenda.

Following the meeting Commission actions will be posted on the Commissions website and revised

items will be posted upon completion.

The approved minutes of Commission meetings since January 2004 are on the website in PDF format.

Transcripts of Commission meetings since July 2011 are attached to the minutes. To access these

documents click Current Hearing on the left side of the home page.

Special Accommodations. If you need any special accommodations such as a sign language interpreter

an assistive listening device materials in an alternative format or any other accommodations please

contact the Commission Office at least five to seven working days prior to the meeting.

Enclosures

TO RECEIVE NOTICES AND AGENDAS FOR COMMISSION MEETINGS AND HEARINGS
ELECTRONICALLY SUBSCRIBE BY VISITING THE COMMISSIONS WEBSITE AT WWW.CSM.CA.GOV
AND CLICKING ON THE AGENDA MAILING LIST LINK ON THE RIGHT SIDE OF THE PAGE.



AGENDA
Meeting of the Commission on State Mandates

State Capitol

Room 447

Sacramento California

Friday January 24 2014

1000 a.m.

Reminder If you plan to testify and would like Commission members to review any document

other than those prepared by Commission staff please bring 12 double-sided copies of the

document or section of the document you would like the members to review.

1. CALL TO ORDER AND ROLL CALL

II. ELECTION OF OFFICERS action

Item 1 Staff Report

III. APPROVAL OF MINUTES action

Item 2 December 6 2013

IV. PUBLIC COMMENT FOR MATTERS NOT ON THE AGENDA info

Please note that the Commission cannot take action on items not on the agenda.

However it can schedule issues raised by the public for consideration at future

meetings.

V. PROPOSED CONSENT CALENDAR action

If there are no objections to any of the following action items designated by an asterisk

the Executive Director will include each one on the Proposed Consent Calendar that

will be presented at the hearing. The Commission will determine which items will

remain on the Consent Calendar.

VI. HEARINGS AND DECISIONS PURSUANT TO CALIFORNIA CODE OF

REGULATIONS TITLE 2 CHAPTER 2.5 ARTICLE 7 GOV. CODE 17551 17557

and 17559 action

A. APPEAL OF EXECUTIVE DIRECTOR DECISIONS PURSUANT TO
CALIFORNIA CODE OF REGULATIONS TITLE 2 SECTION 1181c
info/action

Item 3 Appeal of Executive Director Decisions

Note This item will only be taken up if an appeal is filed and set for this hearing.

B. TEST CLAIM

Item 4 Public Guardianship Omnibus Conservatorship Reform 07-TC-05

Probate Code Sections 1850a 1851a 2113 2250a-c 2250.4a-d
2352a-f 2352.5a-e 2410 2540a-b 2543a-d 2610a2620a-e2620.2a-d 2590 2591a-q 2591.5a-d 2623a-b 2640a-c
2640.1a-c 2641a-b 2653a-c 2920a-c and 2923

Statutes 2006 Chapter 490 SB 1116 Statutes 2006 Chapter 492 SB
1716 and Statutes 2006 Chapter 493 AB 1363

County of Los Angeles Claimant

iThis public meeting notice is available on the Commissions website at www.csm.ca.gov.
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Item 5 State Authorized Risk Assessment Tool for Sex Offenders SARATSO
08-TC-03

Statutes 2006 Chapter 336 SB 1178 amending Section 1202.8 and adding

Sections 290.04 290.05 and 290.06 of the Penal Code

Statutes 2006 Chapter 337 SB 1128 amending Sections 290 290.3

290.46 1203 1203c 1203.6 1203.075 and adding Sections 290.03 290.04

290.05 290.06 290.07 290.08 1203e 1203f of the Penal Code

Statutes 2006 Chapter 886 SB 1849 amending Sections 290.46 1202.8

repealing Sections 290.04 290.05 and 290.06 of the Penal Code

Statutes 2007 Chapter 579 SB 172 amending Sections 290.04 290.05

290.3 and 1202.7 adding Sections 290.011 290.012 and repealing and

adding Section 290 to the Penal Code and

California Department of Mental Healths Executive Order SARATSO

State Authorized Risk Assessment Tool for Sex Offenders Review

Committee Notification issued on February 1 2008

County of Los Angeles Claimant

Item 6 Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board

Resolution No. R4-2008-012 adopted December 11 2008

approved by United States Environmental Protection Agency

April 6 2010.

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

C. MANDATE REDETERMINATION

Item 7 Local Recreational Areas Background Screenings 01-TC-11 12-MR-02

Public Resources Code Section 5164

Statutes 2001 Chapter 777

As Alleged to be Modified by Statutes 2010 Chapter 719 SB 856

California Department of Finance Requestor

D. PARAMETERS AND GUIDELINES AND PARAMETERS AND GUIDELINES

AMENDMENT S

Item 8 TENTATIVE Local Recreational Areas Background Screenings

01-TC-11 12-MR-02

Public Resources Code Section 5164

Statutes 2001 Chapter 777

As Modified by Statutes 2010 Chapter 719 SB 856

California Department of Finance Requestor
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Item 9 Accountingfor Local Revenue Realignments 05-TC-01

Health Safety Code Sections 33681.12 33681.13 33681.14 33681.15

Revenue Taxation Code Sections 97.68 97.70 97.71 97.72 97.73

Statutes 2003 Chapter 162 Statutes 2004 Chapter 211 Statutes 2004

Chapter 610

County of Los Angeles Claimant

Item 10 Crime Statistic Reports for Department ofJustice 12-PGA-01 02-TC-04

and 02-TC-11 and 07-TC-10

Penal Code Sections 12025h1 and h3 12031m1 and m3
13014 13023 and 13730a

Statutes 1989 Chapter 1172 SB 202 Statutes 1992 Chapter 1338 SB
1184 Statutes 1993 Chapter 1230 AB 2250 Statutes 1998 Chapter

933 AB 1999 Statutes 1999 Chapter 571 AB 491 and Statutes 2000

Chapter 626 AB 715

and

Penal Code Section 13023

Statutes 2004 Chapter 700 SB 1234

Crime Statistics Reports for the Department ofJustice Amended

State Controllers Office Requestor

E. INCORRECT REDUCTION CLAIMS

Item 11 Adoption of Statement of Decision for Health Fee Elimination 05-4206-1-04

and 05-4206-1-08

Education Code Section 76355

Statutes 1984 Chapter 1 1983-1984 2nd Ex. Sess.

Statutes 1987 Chapter 1118

Fiscal Years 1999-2000 2000-2001 2001-2002 and 2002-2003

San Mateo Community College District and San Bernardino Community

College Claimants

VII. INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF

REGULATIONS TITLE 2 CHAPTER 2.5 ARTICLE 8 action

A. STATEWIDE COST ESTIMATE

Item 12 Minimum Conditions for State Aid 02-TC-25 and 02-TC-31

Education Code Sections 66010.2 66010.7 66721.5 66731 66732

66736 66738 66740 66742 70902 78015 and 78016

Statutes 1988 Chapter 973 Statutes 1991 Chapter 1188 Statutes 1991

Chapter 1198 Statutes 1998 Chapter 365 and Statutes 2000 Chapter 187

California Code of Regulations Title 5 Sections 53203 53207 55001

55002 55005 55006 55150 55201 55202 55750 55751 55753

55753.5 55753.7 55754 55755 55756 55756.5 55757 55758 55759
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55760 55761 55764 55800 55805 55805.5 55806 58102 58104 and

58106

Register 91 Number 23 Register 93 Number 25 Register 93 Number 42
Register 94 Number 38 Register 98 Number 7 Register 2000 Number

50 Register 2002 Number 8 and Register 2003 Number 18

Los Rios Community College District Santa Monica Community College

District and West Kern Community College District Claimants

Item 13 Parental Involvement Programs 03-TC-16

Education Code Sections 11504 49091.10 51101 51101.1

Statutes 1990 Chapter 1400 Statutes 1998 Chapter 864 Statutes 1998

Chapter 1031 and Statutes 2002 Chapter 1037

San Jose Unified School District Claimant

Item 14 Williams Case Implementation I II and III 05-TC-04 07-TC-06 and

08-TC-01

Education Code Sections 14501 33126b 35186 41020 and 42127.6 as

Added or Amended by

Statutes 2004 Chapter 900 SB 550 Statutes 2004 Chapter 902

AB 3001 Statutes 2004 Chapter 903 AB 2727 Statutes 2005 Chapter

118 AB 831 Statutes 2006 Chapter 704 AB 607 and Statutes 2007

Chapter 526 AB 347

San Diego County Office of Education and Sweetwater Union High

School District Claimants

B. ADOPTION OF PROPOSED RULEMAKING CALENDAR

Item 15 Proposed Rulemaking Calendar 2014

VIII. HEARINGS ON COUNTY APPLICATIONS FOR FINDINGS OF SIGNIFICANT

FINANCIAL DISTRESS PURSUANT TO WELFARE AND INSTITUTIONS CODE
SECTION 17000.6 AND CALIFORNIA CODE OF REGULATIONS TITLE 2
ARTICLE 6.5 info/action

Item 16 Assignment of County Application to Commission a Hearing Panel of One

or More Members of the Commission or to a Hearing Officer

Note This item will only be taken up if an application is filed.

IX. REPORTS info/action

Item 17 Legislative Update info

Item 18 Chief Legal Counsel New Filings Recent Decisions Litigation Calendar

info

Item 19 Executive Director Mid-year Workload Update and Tentative Agenda Items

for Next Meeting info

4



X. CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE
SECTIONS 11126 AND 11126.2 action

A. PENDING LITIGATION

To confer with and receive advice from legal counsel for consideration and action as

necessary and appropriate upon the following matters pursuant to Government Code

section 11126e1

1. State of California Department of Finance State Water Resources Control

Board and California Regional Water Quality Board San Diego Region v.

Commission on State Mandates and County of San Diego et al. petition

and cross-petition

Third District Court of Appeal Case No. C070357 Sacramento County

Superior Court Case No. 34-2010-80000604

Discharge of Stormwater Runoff Order No. R9-207-000 07-TC-09

California Regional Water Control Board San Diego Region Order No.

R9-2007-001 NPDES No. CAS0108758 Parts D.1.d.7-8 D.l.g.

D.3.a.3 D.3.a.5 D.5 E.2.f E.2.gF.1 F.2 F.3 I.1 I.2 I.5 J.3.a.3c
iv-vii x-xv and L

2. California School Board Association CSBA v. State of California et al.

Alameda County Superior Court Case No. RG11554698

2010-2011 Budget Trailer Bills Mandates Process for K-12 Schools

Redetermination Process

3. State of California Department ofFinance State Water Resources Control

Board and California Regional Water Quality Control Board Los Angeles

Region v. Commission on State Mandates and County ofLos Angeles et al

petition and cross-petition.

California Supreme Court Case No. S214855

Los Angeles County Superior Court Case No. BS130730 Second District

Court of Appeal Case No. B237153

Municipal Storm Water and Urban RunoffDischarges 03-TC-04

03-TC-19 03-TC-20 and 03-TC-21 Los Angeles Regional Quality

Control Board Order No. 01-182 Permit CAS004001 Parts 4C2a. 4C2b
4E 4Fc3

To confer with and receive advice from legal counsel for consideration and action as

necessary and appropriate upon the following matter pursuant to Government Code

section 11126e2

Based on existing facts and circumstances there is a specific matter which presents a

significant exposure to litigation against the Commission on State Mandates its members

or staff.

B. PERSONNEL

To confer on personnel matters pursuant to Government Code section 11126a.

RECONVENE IN PUBLIC SESSION

XI. REPORT FROM CLOSED EXECUTIVE SESSION

5



XII. PERSONNEL action

Item 20 TENTATIVE Salary Adjustment and Revision of CEA Level Attorney

to the Commission/Chief Legal Counsel CEA B pursuant to Government

Code Section 17529

Item 21 TENTATIVE Salary Adjustment Executive Director pursuant to

Government Code Section 17530

ADJOURNMENT

Heather Halsey Executive Director

980 Ninth Street Suite 300

Sacramento CA 95814

Email heather.halsexgcsm.ca.gov

For information regarding this agenda please contact

Kerry Ortman

916 323-3562
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NEW FILINGS

November 7 2013 through December 19 2013

Date Claimant Description

Received

10/1/13 San Juan Unified School Incorrect Reduction Claim
District Notification of Truancy 13-904133-I-11

Deemed Education Code Sections 48260 and 48260.5

complete Statutes 1983 Chapter 498

12/18/13 Fiscal Years 2006-2007 2007-2008 2008-2009 and

2009-2010

11/15/13 Riverside Unified School Incorrect Reduction Claim
District Notification of Truancy 13-904133-I-12

Deemed Education Code Sections 48260 and 48260.5

complete Statutes 1983 Chapter 498

12/18/13 Fiscal Years 2003-2004 2004-2005 2005-2006 and

2006-2007

11/15/13 Riverside Unified School Incorrect Reduction Claim
District Notification of Truancy 13-904133-I-13

Deemed Education Code Sections 48260 and 48260.5

complete Statutes 1983 Chapter 498

12/18/13 Fiscal Years 2007-2008 2008-2009 and 2009-2010



STATE OF CALIFORNIA EDMUND G. BROWN JR. Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET SUITE 300

SACRAMENTO CA 95814
PHONE 916 323-3562

FAX 916 445-0278
E-mail csminfo@csm.ca.gov

Is

January 9 2014

Ms. Claire Hervey Collins

Lewis Brisbois Bisgaard Smith LLP

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012

And Parties Interested Parties and Interested Persons See Mailing List

Re Final Staff Analysis and Proposed Statement of Decision and Notice of Hearing

Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

Dear Ms. Hervey Collins

The final staff analysis and proposed statement of decision for the above-named matter is

enclosed for your review.

Hearing

This matter is set for hearing on Friday January 24 2014 at 1000 a.m. State Capitol _

Room 447 Sacramento California. Please let us know in advance if you or a representative of

your agency will testify at the hearing and if other witnesses will appear. If you would like to

request postponement of the hearing please refer to section 1183.01c2 of the Commissions

regulations.

Special Accommodations

For any special accommodations such as a sign language interpreter an assistive listening

device materials in an alternative format or any other accommodations please contact the

Commission Office at least five to seven working days prior to the meeting.

Please contact Heidi Palchik at 916 323-3562 if you have any questions.

Heather Halsey

Executive Director

j\mandates\2010\tc\10-tc-09 upper santa clara river chloride requirements\correspondence\tcfsatrans.doc



Hearing Date January 24 2014

J\MANDATES\2010\TC\10-TC-09 Upper Santa Clara River Chloride Requirements\TC\FSA_PSOD.doc

ITEM 6

TEST CLAIM
FINAL STAFF ANALYSIS

AND

PROPOSED STATEMENT OF DECISION

Los Angeles Regional Water Quality Control Board

Resolution No. R4-2008-012 adopted December 11 2008

approved by United States Environmental Protection Agency

April 6 2010.

Upper Santa Clara River Chloride Requirements

10-TC-09

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

Attached is the proposed statement of decision for this matter. This proposed statement of

decision also functions as the final staff analysis as required by section 1183.07 of the

Commissions regulations.

EXECUTIVE SUMMARY

Overview

This test claim alleges a reimbursable state mandate resulting from Resolution R4-2008-012

adopted December 11 2008 by the California Regional Water Quality Control Board
Los Angeles Region Regional Board. To assist the reader there is a glossary of frequently

used water quality related terms and acronyms at the end of this document.

The Resolution pled in this test claim amends the prior Basin Plan for the Santa Clara River

which imposed a maximum pollutant concentration for chloride or total maximum daily load

TMDL of 100 mg/L and pollutant discharge limitations for chloride or waste load

allocations WLAs of 100 mg/L for the Santa Clarita Valley Sanitation Districts District

two Water Reclamation Plants WRPs that discharge into the river. The test claim Resolution

includes a revised less stringent TMDL and WLAs providing greater flexibility to the District

with respect to its chloride discharges into the river. The Plan as amended by the test claim

Resolution also significantly reduced the costs for the District to comply with the TMDL and

WLAs as compared to the prior TMDL. The TMDL as revised by the test claim Resolution

calls for the implementation of an Alternative Water Resources Management program AWRM
in order to meet conditional site-specific objectives SSOs for water quality in Reaches 4B 5
and 6 of the Santa Clara River and conditional WLAs of 150 mg/L for discharges to Reaches 5

and 6 and 117 mg/L for discharge to Reach 4B for the Districts two WRPs.

The District alleges that meeting the SSOs and WLAs contained in the Resolution will require

significant advanced treatment and other technological upgrades and a number of other water

supply control measures to control chloride concentrations in the Santa Clara River especially



during periods of higher concentration in the water supply and groundwater i.e. during periods

of lower precipitation. The District alleges that these upgrades and control measures result in

new costs of approximately $250.7 million.

The test claim Resolution R4-2008-012 also includes a number of Implementation Tasks

consisting primarily of requirements to perform technical and scientific studies of the surface and

groundwater and evaluation of appropriate chloride thresholds which the District alleges

impose costs of approximately $6.6 million.

Staff recommends the Commission deny this test claim on the following grounds 1 several of

the Implementation Tasks included in the TMDL are not new 2 accelerating the

implementation of final waste load allocations discharge limitations by one year is not a new

program or higher level of service and no increased costs are alleged 3 the Alternative Water

Resources Management program does not impose a new program or higher level of service but

provides for a lower level of service and reduced costs with respect to prior law and 4 even if

the Alternative Water Resources Management program did impose a new program or higher

level of service there are no costs mandated by the state because the claimant has sufficient fee

authority to cover the costs of any required activities.

Back rgound

The federal Clean Water Act CWA states that it is the policy of Congress to recognize

preserve and protect the primary responsibilities and rights of States to prevent reduce and

eliminate pollution... The CWA employs two primary mechanisms for the control and

prevention of water pollution identification and standard-setting for bodies of water and

identification and regulation of dischargers of pollutants. Section 1313 of the CWA provides for

standard-setting for both intra- and inter-state bodies of water such as to protect the public

health or welfare enhance the quality of water and take into consideration the waters use and

value for public water supplies propagation of fish and wildlife recreational purposes and

agricultural industrial and other purposes. Section 1313d provides that each state shall

identify those waters for which the applicable water quality standards are not being met and

establish the total maximum daily load TMDL .. at a level necessary to implement the

applicable water quality standards with seasonal variations and a margin of safety which takes

into account any lack of knowledge concerning the relationship between effluent limitations and

water quality. A TMDL is defined as the sum of the amount of a pollutant allocated to all point

sources i.e. the sum of all WLAs relative to the water body plus the amount of the pollutant

allocated for nonpoint sources and natural background a TMDL should be set for each pollutant

identified by the EPA Administrator and constitutes essentially a plan or objective setting the

amount of a pollutant that will attain the water quality standard necessary for the protection of

beneficial uses.
i

The CWA also expressly provides that effluent limitations for a point source

discharger may not be renewed or revised to contain limitations less stringent than the previous

discharge permit.

1

Code of Federal Regulations title 40 section 130.2.
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Regulatory HistorX

The Santa Clara River is the largest river system in southern California that remains in a

relatively natural state. The River originates in the San Gabriel Mountains in Los Angeles

County runs through Ventura County and flows into the Pacific Ocean between the cities of San

Buenaventura Ventura and Oxnard. Reaches 5 and 6 of the Santa Clara River are located

upstream of the Blue Cut gauging station near the Los Angeles/Ventura County line between the

cities of Fillmorein Ventura County and Santa Clarita in Los Angeles County Reach 4B is in

Ventura County.

The Regional Board first established water quality objectives for chloride in the Santa Clara

River in 1975 and in 1978 the Board set the water quality objectives for chloride at 100 mg/L
for both reaches 5 and 6. In 1998 the Santa Clara River was listed for the first time as an

impaired water body under section 1313d of the federal Clean Water Act Reaches 5 and 6 of

the Upper Santa Clara River did not meet the 100 mg/L water quality objective and beneficial

uses of the Upper Santa Clara River including agricultural supply water and groundwater

recharge were listed as impaired. The Valencia and Saugus Water Reclamation Plants which

are owned and operated by claimant Santa Clarita Valley Sanitation District are responsible for

approximately 70 percent of the chloride loading to the River. The Valencia and Saugus WRPs
were not designed to remove chloride from waste water and in fact have been contributing to

elevated chloride concentrations due to the use of chlorine disinfection.

In October of 2002 the Regional Board adopted a TMDL for chloride in the Santa Clara River

as required under section 1313d of the CWA for any impaired waters which included WLAs of

100 mg/L chloride for the two WRPs that discharge into the River. The TMDL was to be fully

implemented within two and one half years. The District appealed the decision to the State

Water Resources Control Board SWRCB which remanded the TMDL to the Regional Board in

2003 for reconsideration of various items including 1 an extension of the interim effluent

limits for chloride and 2 re-evaluation of the water quality objectives including whether an

alternate water supply to agricultural users would be appropriate the beneficial uses to be

protected the quality of the imported water supply and the impacts of drought periods. In

response the Regional Board adopted Resolution No. 03-008 which included interim WLAs and

an implementation plan for the chloride TMDL extending the time for full implementation of

the limits to thirteen years and calling for various studies.2

The TMDL was amended again by Resolution No. 04-004 approved by the EPA on April 28

2005 which added a number of special studies and analyses to characterize the sources fate

transport and specific impacts of chloride in the Upper Santa Clara River including impacts to

downstream reaches and underlying groundwater basins.3 The TMDL was amended again by

Resolution 2006-016 approved by EPA June 12 2008 which shortened by two years the time

for completing the special studies and implementing the control measures required by the

TMDL. In 2008 the Regional Board adopted the test claim Resolution which shortened the

time for full implementation by an additional year and relaxed the chloride requirements as

described in the next paragraph.

2
See Exhibit B LA Regional Board Comments at p. 523-524 Attachment 58.

3
Exhibit B LA Regional Board Comments at

p.
13.
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Alleged Executive Order Resolution No. R4-2008-012

Between 2005 and 2008 several special studies were conducted as required under the TMDL
adopted in Resolution No. 04-004. The completion of these TMDL special studies. . has led to

the development of an alternative TMDL implementation plan that addresses chloride

impairment of surface waters and degradation of groundwater.4 The alternative plan which

was adopted by the Regional Board in a basin plan amendment effected by Resolution No.R4-2008-012
the alleged executive order in this test claim is known as the Alternative Water

Resources Management program AWRM the AWRM includes

...th development of site-specific objectives SSOs for chloride while protecting

beneficial uses chloride source reduction actions through the removal ofself-regeneratingwater softeners a switch from chlorine-based disinfection to

ultraviolet disinfection at both WRPs chloride load reduction actions through

advanced treatment like reverse osmosis and microfiltration of a portion of the

Valencia WRPs effluent supplemental water to enhance assimilative capacity of

local groundwater or surface water alternative water supply to protectsalt-sensitive
agricultural beneficial uses during drought conditions construction of

extraction wells and
ýipelines

and expansion of recycled water uses within the

Santa Clarita Valley.

The new SSOs adopted for chloride concentration are 150 mg/L in Reaches 5 and 6 and 117

mg/L for Reach 4B which is adjusted to 130 mg/L when the supply water has chloride levels

above 80 mg/L. The new conditional WLAs for the Valencia and Saugus facilities are also 150

mg/L for discharges to Reaches 5 and 6 and 117 mg/L for discharge to Reach 4B. Resolution

No. R4-2008-012 provides for the construction and implementation of advanced treatment

reverse osmosis desalination at the Valencia facility as well as a number of water supply

control measures designed to attain the site specific objectives as a condition of the relaxed

TMDL and WLAs. The newly relaxed requirements are conditioned upon the Claimants full

and ongoing implementation of the AWRM program.6 If claimant fails to implement or

chooses not to implement AWRM program the TMDL reverts to the prior TMDL and WLAs of

100 mg/L. Resolution No. R4-2008-012 was approved by SWRCB the Office of Administrative

Law OAL and finally the U.S. EPA on April 6 2010.

Procedural History

This test claim was filed by the District on March 30 2011. On July 29 2011 the Regional

Board filed comments on the test claim. The Department of Finance Finance filed comments

on the test claim dated July 29 2013. On September 28 2011 the District filed rebuttal

comments.

4
Exhibit B LA Regional Board Comments Attachment 63 at p. 591 Resolution R4-2008-012

at paragraph 15.

5

Exhibit B LA Regional Board Comments at p. 15. See also Exhibit A Test Claim at p. 12.

6
Exhibit B LA Regional Board Comments at

p.
17. See also Exhibit A Test Claim at

p.
11

If the AWRM program is not timely implemented the water quality objectives for chloride

will revert back from the conditional SSOs to the current levels of 100 mg/L..
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On September 20 2013 Commission staff issued a draft staff analysis and proposed statement of

decision. On October 7 2013 Finance submitted written comments on the draft staff analysis.

Also on October 7 2013 the District requested an extension of time to file comments which

was granted for good cause. On October 9 2013 the Regional Board submitted a request for

extension of time and postponement of the hearing which was granted for good cause. Also on

October 9 2013 public comments were received from Ms. Lynda Cook of Santa Clarita. On
October 18 2013 the City of Santa Clarita submitted written comments on the draft staff

analysis. On November 1 2013 both the Regional Board and the District submitted written

comments on the draft staff analysis.

Commission Responsibilities

Under article XIII B section 6 of the California Constitution local agencies and school districts

are entitled to reimbursement for the costs of state-mandated new programs or higher levels of

service. In order for local government to be eligible for reimbursement one or more similarly

situated local agencies or school districts must file a test claim with the Commission. Test

claim means the first claim filed with the Commission alleging that a particular statute or

executive order imposes costs mandated by the state. Test claims function similarly to class

actions and all members of the class have the opportunity to participate in the test claim process

and all are bound by the final decision of the Commission for purposes of that test claim.

The Commission is the quasi-judicial body vested with exclusive authority to adjudicate disputes

over the existence of state-mandated programs within the meaning of article XIII B section 6. In

making its decisions the Commission cannot apply article XIII B as an equitable remedy to cure

the perceived unfairness resulting from political decisions on funding priorities.

Claims

The following chart provides a brief summary of the claims and issues raised and staffs

recommendation.

Subject Description Staff Recommendation

Implementation Tasks 4 The District is required to Deny - The required activities

5 6 7 8 9 l0a-d17a conduct a literature review to do not impose a new program or

Resolution R4-2008- evaluate an appropriate chloride higher level of service.

012 Attachment B and threshold develop a Implementation Tasks 4 5 6 7
the default waste load groundwater/surface water 8 and 9 l0a-d and 17a-e and

allocations of 100 mg/L interaction model to evaluate the default TMDL and WLAs
for both water impacts of the chloride TMDL were required by prior law. The

reclamation plants evaluate the appropriate chloride 100 mg/L TMDL including 100

operated by the District. threshold for the protection of mg/L WLAs have been in effect

sensitive agricultural supply since Resolution 02-018 which

water and endangered species was adopted by the Regional

protection develop site-specific Board October 24 2002

objectives for chloride for remanded and revised and

sensitive agriculture develop an adopted again by the Regional

anti-degradation analysis for Board on May 6 2004 including

revision of the chloride tasks 4-10 and approved by U.S.
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objectives develop pre-planning EPA Apri128 2005. Task 17a

report on compliance to meet was added by ResolutionR4-different
hypothetical final waste 2006-016 approved by EPA

load allocations evaluate June 12 2008. In addition these

alternative water supplies implementation tasks were either

analyze feasible compliance completed or underway at the

measures complete an time the 2008 Resolution was

environmental impact report adopted. And the EIR design

engineering design permits construction and operation of

construction and begin advanced treatment facilities is a

operation of advanced treatment lower level of service than that

facilities to comply with final required under prior law
effluent permit limits for according to the Districts

chloride. assertions in the record.

If the AWRM is not fully and
Therefore these activities are not

continually implemented the
new and by definition cannot

prior TMDL is triggered
impose a reimbursable new

including the default WLAs of
program or higher level of

100 mg/L chloride.
service.

Implementation Task 20 Implementation task 20 Deny - Implementing the

Resolution R4-2008- accelerates the implementation underlying final WLAs one year

012 Attachment B. period for final WLAs by one sooner is not a new program or

year. The prior TMDL provided higher level of service the final

for interim WLAs to apply for WLAs are not made more

no more than 11 years stringent or more costly by this

Resolution R4-2008-012 resolution and a mere increase

provides for interim WLAs to in costs is not tantamount to a

apply for no more than 10 years. higher level of service in any
event. Furthermore the claimant

has not alleged increased costs

due to implementing final WLAs
one year sooner.

Conditional site-specific Attachment B to Resolution R4- Deny -The Conditional SSOs

objectives and waste 2008-012 provides for and WLAs including all

load allocations of 117 conditional SSOs and WLAs for facilities upgrades contemplated

mg/L for Reach 4B and the two WRPs of 117 mg/L for to achieve the standards are a

150 mg/L for Reaches 5 Reach 4B and the water lower level of service than was

and 6. discharged by the WRPs into required under the prior TMDL
Reach 4B and 150 mg/L for and result in reduced costs to

Reaches 5 and 6 and the water claimant.

discharged into Reaches 5 and 6.

The SSOs and WLAs
contemplate facilities upgrades

and advanced treatment
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technologies at the two WRPs
and outline certain water

management activities to reach

and maintain the SSOs and

WLAs including during periods

of higher chloride concentrations

in the supply water.

Costs incurred as a The facilities upgrades and other Deny - Even if the test claim

result of the technological controls and water executive order ResolutionR4-ImplementationTasks management activities are 2008-012 imposed a new
and AWRM steps to estimated to result in program or higher level of

comply with the SSOs approximately $250 million in service resulting instate-andWLAs totaling increased costs. The mandated increased costs such

approximately $257 Implementation Tasks are costs would not be reimbursable

million. alleged to result in because the District has

approximately $7 million in sufficient fee authority to cover

increased costs. the costs of any additional

activities unconstrained by the

voter approval requirements of

Proposition 218.

Analysis

Staff finds that this test claim should be denied on the following grounds 1 several of the

Implementation Tasks included in the TMDL are not new 2 accelerating the implementation of

final waste load allocations discharge limitations by one year is not a new program or higher

level of service and no increased costs are alleged 3 the Alternative Water Resources

Management program does not impose a new program or higher level of service but a lower

level of service and reduced costs with respect to prior law and 4 even if the Alternative

Water Resources Management program did impose a new program or higher level of service

there are no costs mandated by the state because the claimant has sufficient fee authority to

cover the costs of any required activities.

A. Threshold Issues the Santa Clarita Valley Sanitation District is an Eligible

Claimant Before the Commission Resolution R4-2008-012 is an Executive Order

within the Meaning of Article XIII B Section 6 and the Test Claim is Timely Filed.

1. The Santa Clarita Valley Sanitation District is an eligible claimant before the

Commission.

Staff finds that SCVSD receives at least some amount of its funding from local taxes and is

subject to an appropriations limit for at least a portion of its revenues and is therefore an eligible

claimant. The State Controllers Special Districts Annual Report for 2010-2011 indicates that

SCVSD was subject to an appropriations limit for approximately one-third of its total revenue

nearly $11 million and made total appropriations subject to the appropriations limit in the

amount of $5778450. While a substantial amount of the Districts revenue comes from user
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fees and other sources not considered proceeds of taxes it cannot be said categorically that the

Districts revenue is not subject to the limitations of articles XIII A and XIII B.

Based on the foregoing the staff finds that the Santa Clarita Valley Sanitation District is an

eligible claimant before the Commission.

2. The Regional Water Boards order is an executive order within the meaning of

Article XIII B section 6.

Article XIII B section 6 provides that whenever the Legislature or any state agency mandates

a new program or higher level of service on any local government the state shall provide a

subvention of funds to reimburse such local government for the costs of such programs or

increased level of service... Government Code section 17514 provides that costs mandated by

the state includes any increased costs which a local agency or school district is required to

incur. . as a result of. . any executive order implementing any statute. . which mandates a new

program or higher level of service of an existing program... Government Code section 17516

defines an executive order as any order plan requirement rule or regulation issued

by...any agency department board or commission of state government. Because Resolution

No. R4-2008-012 is an order of a state board it is an executive order for purposes of

Government Code 17516 and may result in a reimbursable state-mandated program under article

XIII B section 6 if all required mandates elements are established.

3. The test claim was timely filed.

Section 17551 provides that 1ocal agency and school district claims shall be filed not later than

12 months following the effective date of a statute or executive order or within 12 months of

incurring increased costs as a result of a statute or executive order whichever is later. Section

1183 of the Commissions regulations states that within 12 months for purposes of test claim

filing means by June 30 of the fiscal year following the fiscal year in which increased costs

were first incurred by the claimant.

Finance has raised the statute of limitations found in section 17551 arguing that the test claim

was filed on March 30 2011 while the Resolution had an effective date of December 11 2008.

Finance further argues that all claimed costs for that fiscal year would have had to be incurred

after March 30 2010 to not be time barred.

Finances first point that the effective date of the Resolution would place this test claim beyond

the time bar has some merit. An effective date of December 11 2008 would require that a valid

test claim be filed by June 30 2010. However because TMDLs and waste load allocations must

be approved by the SWRCB OAL and the Administrator of U.S.EPA7 there is an open

question for purposes of applying section 17551 whether the Resolution at issue is effective

on the date it was approved by the Regional Board or on the date that it is approved by the

Administrator here April 6 2010.

The cover page of the test claim indicates that the Resolution was effective December 11 2008
as Finance asserts. However the Regional Boards comments on the test claim state that the

Resolution was effective April 6 2010 the date of EPA approval. In addition a later settlement

7
Exhibit B LA Regional Board Comments at p. 8 citing 33 U.S.C. 1313c3 40 C.F.R.

131.20c. See also Exhibit A Test Claim at
p.

6.
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agreement between the District and the Regional Board is in accord stating that the Resolution

became effective April 6 2010.8 An effective date of April 6 2010 would require that a timely

filed test claim be submitted on or before June 30 2011. This test claim was filed

March 30 2011 and therefore was filed before the expiration of the statute of limitations based

on the effective date agreed upon by the parties. Based on the foregoing staff finds that this test

claim was timely filed.

B. The Regional Water Boards Resolution and Order does not Impose a New Program
or Higher Level of Service within the Meaning of Article XIII B Section 6.

The District states that Regional Board Resolution No. R4-2008-012 the revised TMDL requires

1 compliance with specific waste load allocations that will also be incorporated into the Saugus and

Valencia WRPs NPDES permits and 2 specific implementation tasks necessary for coinpliance.

The Implementation Tasks along with the final waste load allocations are the subject of this test

claim.9 Attachment B to Resolution R4-2008-012 outlines the conditional SSOs for Reaches 4B 5
and 6 and conditional WLAs for the water discharged from the Valencia and Saugus WRPs to

Reaches 4B 5 and 6. The WLAs for the Districts WRP facilities are based on and numerically

identical to the SSOs for the respective reaches 117 mglL for Reach 4B and the discharge into

Reach 4B 150 mg/L for Reaches 5 and 6 and for the discharge into Reaches 5 and 6. All other

point sources are assigned WLAs equal to 100 mg/L. Attachment B also outlines the operation of

reverse osmosis treatment at the Valencia WRP the provision of supplemental water to Reach 4B

when chloride concentrations exceed 117 mglL and the design and construction of advanced

treatment facilities. In addition Attachment B outlines a number of implementation tasks primarily

consisting of technical studies to assess the appropriate threshold for chloride to protect agricultural

uses and to determine how best to reach that threshold including preparation of an Environmental

Impact Report EIR for the advanced treatment facilities and other upgrades necessary to meet the

SSOs and WLAs.

The District has alleged the required activities resulting from Resolution R4-2008-012 impose

costs of approximately $257 million. Though claimant alleges that this $257 million constitutes

increased costs claimant does acknowledge that the costs would be nearly double

approximately $500 million if it operated under the prior TMDL. The analysis below concludes

that none of the Implementation Tasks or the AWRM program elements of ResolutionR4-2008-012constitutes a new program or higher level of service because the alleged activities and costs

either are not new or they provide for a lower level of service and reduced costs when compared

to prior law. In addition the claimant has fee authority sufficient to cover the costs of any

required activities and thus pursuant to Government Code section 17556d there can be no

costs mandated by the state.

1. Some of the Implementation Tasks described in the Resolution are not new.

Implementation Tasks 4 5 6 7 8 9 and l0a-d of Resolution R4-2008-012 are found also in

nearly identical language in Resolution 04-004 and again in Resolution R4-2006-016. These

prior TMDLs were approved by EPA on April 28 2005 and June 12 2008 respectively.

Additionally Implementation Tasks 4-9 are listed in the revised TMDL as having completion

8
Exhibit X Settlement Agreement at p. 4.

9
Exhibit A Test Claim at

p.
13.
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dates prior to the adoption and approval of the 2008 Resolution. Moreover these tasks had in

fact been completed prior to the adoption of the revised TMDL incorporating the AWRM the

Resolution states that the Santa Clarita Valley Sanitation District SCVSD has completed all

of the necessary special studies required by the Chloride TMDL TMDL Task Nos 3 4 5 6 7
8 9 lOb and lOc. Therefore none of these implementation tasks or the costs alleged are

reimbursable both because they are not new and because the costs incurred are outside the

period of eligibility for this test claim prior to July 1 2009.

Implementation Task 17a Implementation of Compliance Measures Complete Environmental

Impact Report... was required by identical language in Resolution R4-2006-016. Resolution

R4 2006-016 is stated as having an effective date presumably meaning the date approved by the

U.S. EPA of June 12 2008. It is unknown from the test claim exhibits or any other

information in the record exactly when costs might first have been incurred to complete the

Environmental Impact Report but the direction to implement compliance measures and to

complete an EIR is not new with respect to prior law.10 In fact claimant was required to prepare

the draft EIR by May 4 2010 under prior law and was fined for the failure to complete

Wastewater Facilities Plans and Programmatic Environmental Impact Reports by the required

due date in 2011.
11

Resolution R4-2006-016 which first required this activity was not pled in

this test claim.

Finally the default TMDL including WLAs of 100 mg/L for the Saugus and Valencia WRPs
which takes effect if the District cannot comply with the AWRM program is not a new

requirement. The Regional Board adopted a TMDL for Reaches 5 and 6 of the Santa Clara River

in 2002 which became effective May 4 2005 and includes WLAs of 100 mg/L for Valencia

WRP and 100 mg/L for Saugus WRP.

In comments submitted on the draft staff analysis the District argues that the test claim

Resolution is the result of a years-long administrative appeal and negotiation process and that

the prior TMDLs are part and parcel of the 2008 TMDL. The District argues that the proper

measure of whether the TMDL is a new or higher level of service is to compare the TMDLs
requirements with the existing or pre-TMDL requirements. The Districts reasoning does not

comport with existing mandates law and does not change the above analysis. The prior TMDLs
including the implementation tasks and the effluent limitations were approved by the State

Water Resources Control Board and the U.S. EPA and are therefore analyzed as prior law for

purposes of determining whether the test claim Resolution imposes a new program or higher

level of service.12

Based on the foregoing staff finds that Implementation Tasks 4 5 6 7 8 9 l0a-d and 17a and

the waste load allocations are not new but rather were required by prior law. Therefore none of

these provisions imposes a state-mandated new program or higher level of service.

io
Resolution R4-2006-016.

ii LA Regional Board Enforcement News November 26 2012.

12 LuciaMar Unified School District v. Honig 1988 44 Cal.3d 830 835.
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2. Implementation Task 20 only accelerates the schedule of implementation of final

waste load allocations and is not a new program or higher level of service

resulting in increased costs mandated by the state.

Implementation Task 20 shortens the applicable period of the interim WLAs for the Saugus and

Valencia WRPs from 11 years to 10 years commencing with the effective date of the 2002

TMDL. The interim WLAs are designed to accommodate the time needed for the WRPs to

implement desalination and other chloride reduction improvements to meet the final WLAs. For

the Saugus WRP the interim WLA is described as the sum of State Water Project treated water

supply concentration plus 114 mg/L as a twelve month rolling average but not to exceed 230

mg/L. For the Valencia WRP the interim WLA is described as the sum of State Water Project

treated water supply concentration plus 134 mg/L as a twelve month rolling average but not to

exceed 230 mg/L. There is no new program inherent in shortening the time frame for the interim

WLAs. The requirements of the interim WLAs remain the same but are shortened and the final

WLAs attach one year sooner. It may be argued that it costs more to implement the final WLAs
one year sooner but this change does not of itself constitute a new program or higher level of

service.

The court of appeal in Long Beach Unified School District declared that a mere increase in the

cost of providing a service which is the result of a requirement mandated by the state is not

tantamount to a higher level of service. The Supreme Court has also spoken on the requirement

of a new program in terms often repeated in later decisions We recognize that as its made

indisputably clear from the language of the constitutional provision local entities are not entitled

to reimbursement for all increased costs mandated by state law but only those costs resulting

from a new program or an increased level of service imposed upon them by the state. Finally

not only is an increase in costs not tantamount to a higher level of service but there is no

evidence in the record of the incremental cost increase which might be alleged based on

accelerating the implementation of the final WLAs by one year.

In comments on the draft staff analysis the District argues that just as accelerating a car is a

higher level of speed accelerating a compliance schedule is a higher level of service. The

District argues that reliance on case law for the proposition that an accelerated compliance

schedules increased costs are not tantamount to a higher level of service is misplaced. The

District argues that the cases are distinguishable. Indeed the cases are distinguishable in both

Long Beach Unified and County ofLos Angeles the courts found a reimbursable state mandate.

Here staff finds none the activities required to implement the final WLAs are not changed. The

District merely experiences costs to complete the activities one year sooner.

Based on the foregoing Implementation Task 20 does not impose any new state mandated

activities and does not result in a new program or higher level of service.

3. The Alternative Water Resources Mana egment program is not a new pro rgam or

higher level of service.

The California Supreme Court in County ofLos Angeles I articulated a multi-faceted test for

new program or higher level of service reimbursement requires 1 a new task or activity 2
which constitutes an increase in service as compared to prior law 3 and which either provides a

service to the public or imposes requirements uniquely upon government rather than upon all

persons and entities equally.
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The Regional Board argues that the test claim executive order Resolution R4-2008-012 cannot

impose a new program or higher level of service because it amended the Basin Plan to among
other things adopt site-specific objectives for chloride in the Santa Clara River that are less

stringent than the generally applicable water quality objectives that apply to other major

dischargers to the Santa Clara River... The Regional Board argues thus if anything the 2008

Resolution imposes a lower level of service in order to make it less expensive for the Claimant to

implement the TMDL. In 2002 the 100 mg/L objective was incorporated into a TMDL
pursuant to the impairment listing of certain reaches of the Santa Clara River and the threat to

salt-sensitive agriculture uses both within Reaches 5 and 6 and downstream. Both the District

and the Regional Board agree that the AWRM contains relaxed requirements as compared

with the current water quality obj ectives.

In addition both the District and the Regional Board recognize that under the prior TMDL
implementation actions to attain this level would require advanced treatment - that is reverse

osmosis - of the full effluent from the Saugus and Valencia plants with discharge into the ocean

through a 43-mile brine line. The District estimated the costs of the facilities upgrades and

other compliance tasks at approximately $500 million. Under the AWRM reverse osmosis

desalination is only required at the Valencia WRP and the waste is permitted to be disposed of

through deep well injection. The District estimates that implementing the advanced treatment

upgrades at only one of the two facilities along with other tasks will cost just over half of the

amount of compliance with the prior TMDL or approximately $250 million.

Staff finds that there is nothing in the AWRM that imposes a higher level of service on this

claimant. Resolution R4-2008-012 calls for the implementation of less-stringent requirements

than under prior law which the District has acknowledged will be less expensive to implement.

In comments on the draft staff analysis the District continues to stress that the proper test should

be to compare the pre-TMDL requirements with the requirements of the Resolution in that view

the requirements of the Resolution are far more stringent than the pre-TMDL standard. There

is no support in mandates law for this reasoning and staffs conclusion is unchanged.

Based on the foregoing staff finds that Resolution R4-2008-012 which includes the AWRM
does not impose a new program or higher level of service and the costs and activities thereunder

should be denied.

C. Even if Resolution R4-2008-012 Did Constitute a State Mandated New Program or

Higher Level of Service it Would Not Impose Costs Mandated by the State Under

Section 17556d Because the Claimant has Sufficient Fee Authority to Fully Fund
the Costs of the Required Activities.

Government Code section 17556d provides that the Commissionshall not find costs mandated

by the state as defined in Section 17514...if...the local agency or school district has the

authority to levy service charges fees or assessments sufficient to pay for the mandated program

or increased level of service.

The California Supreme Court held in County ofFresno v. State of California that read in its

textual and historical context section 6 of article XIII B requires subvention only when the costs

in question can be recovered solelyfrom tax revenues. Accordingly in Connell v. Superior

Court ofSacramento County the Santa Margarita Water District among others was denied

reimbursement on the basis of its authority to impose fees on water users. The Districts argued
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that they did not have sufficient authority to levy such fees because the cost of reclaimed

water would make it impractical to market to the users if the Districts were forced to raise fees.

The court concluded that the Districts do not demonstrate that anything in Water Code section

354701imits the authority of the Districts to levy fees sufficient to cover their costs and that

thus the economic evidence presented by SMWD to the Board of Control was irrelevant and

injected improper factual questions into the inquiry. Similarly in Clovis Unified School

District v. Chiang the court found that the Controllers office was not acting in excess of its

authority in reducing reimbursement claims to the full extent of the districts authority to impose

fees even if there existed practical impediments to collecting the fees. In making its decision the

court stated to the extent a local agency or school district has the authority to charge for the

mandated program or increased level of service that charge cannot be recovered as astate-mandatedcost. The court endorsed the Controllers view that Claimants can choose not to

require these fees but not at the states expense.

Here the Regional Board argues that the District is authorized to impose and increase fees and

charges for wastewater management services under Health and Safety Code section 5471. The

District argues that it is constrained by the the Proposition 218 process...and fierce public

opposition. The District further argues that Connell discussed above ignored the then-recent

passage of Proposition 218.

Health and Safety Code section 5471 provides authority within the meaning of section

17556d to prescribe revise and collect fees tolls rates rentals or territorial limits in

connection with its water sanitation storm drainage or sewerage system.

Proposition 218 adopted by the voters in 1996 added articles XIII C and XIII D to the

Constitution the plain language of article XIII D section 6 provides that an agency seeking to

impose or increase fees must identify the parcels and the amount proposed and must provide

written notice by mail to the record owners of the identified parcels including notice of a public

hearing at which the agency is required to consider all protests. Section 6 further provides

that if written protests are submitted by more than half of the owners of parcels affected a fee or

assessment may not be raised. In addition new or increased fees are required to not exceed the

funds required to provide the property related service not be used for any purpose other than

that for which the fee or charge was imposed not exceed the proportional cost of the service

attributable to the parcel and be actually used by or immediately available to the owner of

the property in question. Finally voter approval is required except for fees or charges for

sewer water and refuse collection services.

The District asserts that the case law related to fee authority is no longer on point because the

most significant cases predate the passage of Proposition 218. The District asserts that it

attempted to implement the Proposition 218 process but the elected public officials could not

support the proposed rate increase in the face of fierce public opposition. The District claims

that the political realities. ..limi the ability of local government to raise fees in a way that

makes it impossible for a local agency to raise sufficient funding for state mandate projects.

Here the fee authority is that of a sanitation district and relates to the fees charged to users of

the sewerage system based on the plain language of article XIII D section 6 voter approval is

not required for increases to water and sewer rates. However the other requirements of XIII D
do apply requiring the District to ensure that any fee increase is noticed to the affected property
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owners that the increase is directly related to and proportional to the service provided and that

at a public hearing the District considers all protests. In addition the voters have the power
either by referendum or by written protests of a majority of owners of the affected parcels to

defeat a fee increase. Only the written protests provision is raised by the parties comments.

The Regional Board argues that there are nearly 69000 parcels connected to the Districts

sewerage system and therefore at least 34449 written protests would be a majority required

under XIII D to defeat a rate increase. At the May 26 2009 and July 27 2010 hearings the

District received 203 written protests and 7732 written protests respectively.

The District does not dispute the number of written protests needed to defeat a fee increase or

the number received the Regional Boards argument assumes without evidence that all 69000

parcels represent a single voting property owner rather the District argues that the Districts

Board quite reasonably believed that this large rate increase would be rejected if challenged by

initiative.
13

The District implies that because an initiative to overturn the fee increase would

qualify for the ballot with approximately 6500 votes the 7732 written protests exceeded the

number of signatures needed to qualify an initiative that would overturn the rate increase.
14

But written protests are not tantamount to an initiative petition and an initiative petition is not a

successful referendum. The Districts board declined to adopt the proposed rate increases based

on the expectation that any substantive rate increase would be overturned by way of

referendum. Nothing in the California Constitution requires a local legislative body to bend to

political pressure. As the Regional Board concluded the Claimant cannot rely on mere

speculation as to what could happen as a defense to the fee increase exception of section

17556d.

It is true as the District argues that Connell did not discuss Proposition 218 because the water

districts did not allege that their authority to raise fees was impacted by Proposition 218. The

water districts in Connell instead urged an interpretation of authority under section 17556d
that required a practical ability in light of surrounding economic circumstances and the court

rej ected that interpretation. Here as in Connell the plain language of the statute defeats the

Districts position. The District here would have the Commission recognize political

undesirability as an element of the Districts authority under Health and Safety Code section

5471 to raise fees. In the same way that the court in Connell declined to find that economic

considerations undermine the sufficiency of the water districts authority to raise fees staff

recommends that the Commission here decline to make a finding that political opposition

undermines the authority of a sanitation district to raise fees.

In comments submitted on the draft staff analysis the District continues to stress its concern that

the District will be unable in the face of Proposition 218 protests and referenda on the rates

necessary to support the TMDL facilities to raise revenue sufficient to cover the costs of the

mandate. However there is still no credible argument that as a matter of law the Districts fee

authority is insufficient. Staffs analysis is unchanged.

Based on the foregoing staff finds that the District has not incurred increased costs mandated by
the state pursuant to section 17556d.

13
Exhibit D Claimant Rebuttal Comments at p. 11.

14
Ibid.
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Conclusion

Based on the foregoing discussion and analysis staff concludes that Resolution No.R4-2008-012
adopted December 11 2008 by the Los Angeles Regional Water Quality Control Board

does not constitute a reimbursable state-mandated program within the meaning of article XIII B
section 6 of the California Constitution and Government Code section 17514.

Staff Recommendation

Staff recommends that the Commission adopt the proposed statement of decision to deny this test

claim.

Staff also recommends that the Commission authorize staff to make any non-substantive

technical corrections to the parameters and guidelines following the hearing.
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BEFORE THE

COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

IN RE TEST CLAIM ON I Case No. 10-TC-09

Los Angeles Regional Water Quality Control Upper Santa Clara River Chloride

Board Resolution No. R4-2008-012 adopted Requirements

December 11 2008 approved by United States
STATEMENT OF DECISION PURSUANT

Environmental Protection Agency TO GOVERNMENT CODE SECTION
April 6 2010

17500 ET SEQ. TITLE 2 CALIFORNIA
CODE OF REGULATIONS DIVISION 2

h 30 2011
CHAPTER 2.5 ARTICLE 7.

Fil Md on arce

By Santa Clarita Valley Sanitation District of

Los Angeles County Claimant.

Adopted January 24 2014

PROPOSED STATEMENT OF DECISION

The Commission on State Mandates Commission heard and decided this test claim during a

regularly scheduled hearing on January 24 2014. Witness list will be included in the final

statement of decision.

The law applicable to the Commissions determination of a reimbursable state-mandated

program is article XIII B section 6 of the California Constitution Government Code

sections 17500 et seq. and related case law.

The Commission adopted/modified the proposed statement of decision to approve/deny the

test claim at the hearing by a vote of vote count will be included in the final statement of

decision.

Summary of the Findin2s

This test claim alleges a reimbursable state mandate resulting from Resolution R4-2008-012

adopted December 11 2008 by the Regional Water Quality Control Board for the Los Angeles

region Regional Board. To assist the reader there is a glossary of frequently used water quality

related terms and acronyms at the end of this document. The Resolution amended the prior

Basin Plan which imposed a maximum chloride concentration limit or total maximum daily

load TMDL of 100 mg/L for the Santa Clara River and chloride concentration discharge

limits or waste load allocations WLAs of 100 mg/L for the Districts two Water

Reclamation Plants WRPs to include a revised less stringent TMDL and WLAs providing

greater flexibility to the District with regard to chloride discharges into the river and significantly

reducing the costs for the District to comply with the TMDL and WLAs for the Upper Santa

Clara River. The revised TMDL calls for the implementation of an Alternative Water Resources

Management program AWRM in order to meet conditional site-specific objectives S SOs for
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water quality in Reaches 4B 5 and 6 of the river and conditional WLAs of 150 mg/L for

discharges to Reaches 5 and 6 and 117 mg/L for discharge to Reach 4B for the Districts two

WRPs.

The District alleges that meeting the SSOs and WLAs will require significant advanced

treatment and other technological upgrades and a number of water supply control measures to

control chloride concentrations in the Santa Clara River especially during periods of higher

concentration in the water supply and groundwater i.e. during periods of lower precipitation.

The District alleges that these upgrades and control measures result in increased costs of

approximately $250.7 million. R4-2008-012 also includes a number of Implementation Tasks

primarily consisting of requirements to perform technical and scientific studies of the surface and

groundwater and evaluation of appropriate chloride thresholds which the District alleges impose

increased costs of approximately $6.6 million.

The Commission finds that Resolution R4-2008-012 does not constitute a reimbursablestate-mandated
program within the meaning of article XIII B section 6 of the California Constitution

and Government Code section 17514 on the following grounds 1 several of the

Implementation Tasks included in the TMDL are not new and cannot impose a new program or

higher level of service 2 accelerating the implementation of final waste load allocations

discharge limitations by one year is not a new program or higher level of service and no

increased costs are alleged 3 the Alternative Water Resources Management program is not a

new program or higher level of service but a lower level of service and reduced costs with

respect to prior law and 4 even if the Alternative Water Resources Management program did

impose a new program or higher level of service there are no costs mandated by the state

because the claimant has sufficient fee authority to cover the costs of any required activities.

Because this test claim is denied on the grounds stated above the Commission declines to make

findings on whether claimant is practically compelled to implement the Alternative Water

Resources Management activities or whether the Alternative Water Resources Management
activities TMDLs or WLAs are mandated by federal law.

COMMISSION FINDINGS

1. Chronology

03/30/2011 Claimant Santa Clarita Valley Sanitation District of Los Angeles County
filed the test claim Upper Santa Clara River Chloride Requirements

10-TC-09 with the Commission on State Mandates Commissionis

04/14/2011 Commission staff issued a notice of complete filing and request for

comments from state agencies.

05/02/2011 The California Regional Water Quality Control Board Los Angeles

Region Regional Board filed a request for an extension of time to submit

comments on the test claim.

05/04/2011 Commission staff granted the Regional Boards request for an extension of

time to comment to July 15 2011.

is
Exhibit A Test Claim.
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06/23/2011 The Regional Board filed a request for an extension of time to comment

on the test claim which was granted for good cause.

07/ 29/2011 The Regional Board filed comments on test claim.16

08/01/2011 The Department of Finance Finance filed comments on the test claim.
17

08/19/2011 Claimant filed a request for an extension of time to submit rebuttal

comments to September 28 2011 which was granted for good cause.

09/28/2011 Claimant filed rebuttal comments.
18

09/20/2013 Commission staff issued the draft staff analysis and proposed statement of

decision.19

10/07/2013 Finance submitted comments on the draft staff analysis.20

10/07/2013 Claimant requested an extension of time to October 25 2013 to file

comments on the draft staff analysis which was granted for good cause.

10/09/2013 Ms. Lynda Cook of Santa Clarita submitted comments on the draft staff

analysis.21

10/09/2013 The Regional Board requested an extension of time to file comments to

November 1 2013 and postponement of hearing to January 24 2014.

10/10/2013 Commission staff granted the Regional Boards request for extension and

postponement.

10/18/2013 City of Santa Clarita filed comments on the draft staff analysis.22

11/01/2013 The Regional Board filed comments on the draft staff analysis.23

11/01/2013 Claimant submitted filed comments on the draft staff analysis.
24

II. Introduction

A. History and Framework of Federal Water Pollution Control

Regulation of water pollution in the United States finds its beginnings in the Rivers and Harbors

Appropriation Act of 1899 which made it unlawful to throw or discharge any refuse matter of

16
Exhibit B LA Regional Board Comments.

17
Exhibit C Department of Finance Comments.

18
Exhibit D Claimants Rebuttal Comments.

19
Exhibit E Draft Staff Analysis.

20
Exhibit F Department of Finance Comments on Draft Staff Analysis.

21
Exhibit G Public Comments on Draft Staff Analysis.

22
Exhibit H City of Santa Clarita Comments on Draft Staff Analysis.

23
Exhibit I LA Regional Board Comments on Draft Staff Analysis.

24
Exhibit J Claimant Comments on Draft Staff Analysis.
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any kind or description .. into any navigable water of the United States or into any tributary of

any navigable water.25 This provision survives in the current United States Code qualified by

more recent provisions that outline a regime of discharge permits issued by the U.S. EPA or by

states on behalf of the EPA.26

In 1948 the Federal Water Pollution Control Act adopted principles of state and federal

cooperative program development limited federal enforcement authority and limited federal

financial assistance.27 Pursuant to further amendments to the Act made in 1965 States were

directed to develop water quality standards establishing water quality goals for interstate waters.

However due to enforcement complexities and other problems an approach based solely on

water quality standards was deemed insufficiently effective.28 The Federal Water Pollution

Control Act was therefore significantly expanded in 1972 to regulate individual point source

dischargers. Later major amendments to the Federal Water Pollution Control Act were enacted

in the Clean Water Act of 1977 and the federal act is now commonly referred to as the Clean

Water Act CWA. The CWA states

It is the policy of the Congress to recognize preserve and protect the primary

responsibilities and rights of States to prevent reduce and eliminate pollution to

plan the development and use including restoration preservation and

enhancement of land and water resources and to consult with the Administrator

in the exercise of his authority under this chapter. It is the policy of Congress that

the States manage the construction grant program under this chapter and

implement the permit programs under sections 1342 and 1344 of this title.29

The United States Supreme Court observes the cooperative nature of water quality regulation

under the CWA as follows

The Clean Water Act anticipates a partnership between the States and the Federal

Government animated by a shared objective to restore and maintain the

chemical physical and biological integrity of the Nations waters. 33 U.S.C.

1251a. Toward this end the Act provides for two sets of water quality

measures. Effluent limitations are promulgated by the EPA and restrict the

quantities rates and concentrations of specified substances which are discharged

from point sources. See 1311 1314. Water quality standards are in

general promulgated by the States and establish the desired condition of a

waterway. See 1313. These standards supplement effluent limitations so that

numerous point sources despite individual compliance with effluent limitations

may be further regulated to prevent water quality from falling below acceptable

25
United States Code title 33 section 407 Mar. 3 1899 c. 425 13 30 Stat. 1152.

26
See United States Code title 33 sections 401 1311-1342.

27
Exhibit X Statutory History of Water Quality Standards available at

http//water.epa.gov/scitech/swguidance/standards/history.cfm. Accessed November 26 2013.

28
Ibid.

29
United States Code title 33 section 1251b.
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levels. EPA v. California ex rel. State Water Resources Control Bd. 426 U. S.

200 205 n. 12 96 S.Ct. 2022 2025 n. 12 48 L.Ed.2d 578 1976.3o

The CWA thus employs two primary mechanisms for controlling water pollution identification

and standard-setting for bodies of water and identification and regulation of dischargers.

With respect to standard-setting for bodies of water section 1313a provides that existing water

quality standards can remain in effect unless the standards are not consistent with the CWA and

that the Administrator may promptly prepare and publish water quality standards for any

waters for which a state fails to submit water quality standards or for which the standards are not

consistent with the CWA. In addition states are required to hold public hearings at least once

each three year period for the purpose of reviewing applicable water quality standards and as

appropriate modifying and adopting standards

Such revised or new water quality standard shall consist of the designated uses of

the navigable waters involved and the water quality criteria for such waters based

upon such uses. Such standards shall be such as to protect the public health or

welfare enhance the quality of water and serve the purposes of this chapter. Such

standards shall be established taking into consideration their use and value for

public water supplies propagation of fish and wildlife recreational purposes and

agricultural industrial and other purposes and also taking into consideration

their use and value for navigation.31

And with respect to regulating dischargers section 1311 requires that point source dischargers be

identified and effluent limitations be set sufficient to implement the applicable State water

quality standards to assure the protection of public water supplies and protection and

propagation of a balanced indigenous population of shellfish fish fauna wildlife and other

aquatic organisms and to allow recreational activities in and on the water. 32
Section 1312

provides that effluent limitations must promote the attainment of water quality objectives while

section 131.10 of the applicable regulations requires also taking into consideration the water

quality standards of downstream waters.33

Section 303d of the CWA codified at section 1313d of title 33 of the United States Code

requires that each state identify those waters within its boundaries for which the effluent

limitations .. are not stringent enough to implement any water quality standard applicable to such

waters. Waters for which the effluent limitations are not sufficient to meet water quality

standards are called impaired and the list of impaired waters is also known as the 303d

30 Arkansas v. Oklahoma 1992 503 U.S. 91 at pp. 101-102.

31
United States Code title 33 section 1313c2.

32
United States Code title 33 section 1311.

33
United States Code title 33 section 1312 Code of Federal Regulations title 40 section

131.10b 57 FR 60910 In designating uses of a water body and the appropriate criteria for

those uses the State shall take into consideration the water quality standards of downstream

waters and shall ensure that its water quality standards provide for the attainment and

maintenance of the water quality standards of downstream waters..

20

Upper Santa Clara River Chloride Requirements 10-TC-09

Final Staff Analysis and

Proposed Statement of Decision



List. The state is required by the Act to establish a priority ranking for such waters taking into

account the severity of the pollution and the uses to be made of such waters.

After the waters are ranked the state shall establish for the waters identified. . and in

accordance with the priority ranking the total maximum daily load known as a TMDL for

those pollutants which the Administrator identifies. . as suitable for such calculation. The

TMDL shall be established at a level necessary to implement the applicable water quality

standards with seasonal variations and a margin of safety which takes into account any lack of

knowledge concerning the relationship between effluent limitations and water quality. A
TMDL is defined as the sum of the amount of a pollutant allocated to all point sources i.e. the

sum of all waste load allocations or WLAs plus the amount of a pollutant allocated for

nonpoint sources and natural background. A TMDL should be set for each pollutant identified

by the Administrator and is essentially a plan setting forth the amount of a pollutant allowable

that will attain the water quality standard necessary for beneficial uses.34 TMDLs are required to

be submitted to the Administrator from time to time and the Administrator shall either

approve or disapprove such identification and load not later than thirty days after the date of

submission. If the Administrator disapproves the 303d List or a TMDL the Administrator

shall not later than thirty days after the date of such disapproval identify such waters in such

State and establish such loads for such waters as he determines necessary to implement water

quality standards. Finally the identification of waters and setting of standards and TMDLs is

required as a part of a states continuing planning process approved by the Administrator

which is consistent with this chapter.3s

Section 1342 provides for the National Pollutant Discharge Elimination System NPDES.
NPDES is the final piece of the regulatory framework under which discharges of pollutants are

regulated and permitted and applies whether or not a TMDL has been established. Section 1342

states that the Administrator may after opportunity for public hearing issue a permit for the

discharge of any pollutant or combination of pollutants notwithstanding section 1311a of this

title.36 Section 1342 further provides that states may submit a plan to administer the NPDES

permit program and that upon review of the states submitted program the Administrator shall

authorize a State which he determines has the capability of administering a permit program
which will carry out the objective of this chapter to issue permits for discharges into the

navigable waters within the jurisdiction of such State.37 Whether issued by the Administrator

or by a state permitting program all NPDES permits must ensure compliance with the

requirements of sections 1311 1312 1316 1317 and 1343 must be for fixed terms not

exceeding five years can be terminated or modified for cause including violation of any

condition of the permit and must control the disposal of pollutants into wells.38 In addition

NPDES permits are generally prohibited with some exceptions from containing effluent

limitations that are less stringent than the comparable effluent limitations in the previous

34 Code of Federal Regulations title 40 section 130.2.

35
United States Code title 33 section 1313d-e.

36
United States Code title 33 section 1342a1

37
United States Code title 33 section 1342a5 b.

38
United States Code title 33 section 1342b1.
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permit.39 An NPDES permit for a point source discharging into an impaired water body must

be consistent with the waste load allocations made in a TMDL if a TMDL is approved and is

applicable to the water body.4o

B. State Water Pollution Control Program

Porter-Cologne Water Quality Control Act

Californias water pollution control laws were substantially overhauled in 1969 with thePorter-CologneWater Quality Control Act Porter-Cologne.41 Beginning with section 13000Porter-Cologneprovides

The Legislature finds and declares that the people of the state have a primary

interest in the conservation control and utilization of the water resources of the

state and that the quality of all the waters of the state shall be protected for use

and enjoyment by all the people of the state.

The Legislature further finds and declares that activities and factors which may
affect the quality of the waters of the state shall be regulated to attain the highest

water quality which is reasonable considering all demands being made and to be

made on those waters and the total values involved beneficial and detrimental

economic and social tangible and intangible.

The Legislature further finds and declares that the health safety and welfare of

the people of the state requires that there be a statewide program for the control of

the quality of all the waters of the state. . and that the statewide program for water

quality control can be most effectively administered regionally within a

framework of statewide coordination and policy.42

The state water pollution control program was again modified beginning in 1972 so that the

code would substantially comply with the federal Act and on May 14 1973 California became

the first state to be approved by the EPA to administer the NPDES permit program.43

Section 13160 provides that the state water resources control board SWRCB or State Board is

designated as the state water pollution control agency for all purposes stated in the Federal Water

Pollution Control Act...and is authorized to exercise any powers delegated to the state by the

Federal Water Pollution Control Act 33 U.S.C. 1251 et seq. and acts amendatory thereto.44

Section 13001 describes the state and regional boards as being the principal state agencies with

primary responsibility for the coordination and control of water quality.

39
United States Code title 33 section 1342o.

40
Code of Federal Regulations title 40 section 122.44b.

41 Water Code section 13020 Stats. 1969 ch. 482.

42
Water Code section 13000 Stats. 1969 ch. 482.

43
County Sanitation Dist. No. 2 of Los Angeles County v. County ofKern Cal. Ct. App. 5th Dist.

2005 127 Ca1.App.4th 1544 at pp. 1565-1566. See also Water Code section 13370 et seq.

44
Water Code section 13160 Stats. 1969 ch. 482 Stats. 1971 ch. 1288 Stats 1976 ch. 596.
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In order to achieve the obj ectives of conserving and protecting the water resources of the state

and in exercise of the powers delegated Porter-Cologne like the CWA employs a combination

of water quality standards and point source pollution controls.4s

Porter Cologne sections 13240-13247 address the development and implementation of regional

water quality control plans including water quality objectives defined in section 13050 to

mean the limits or levels of water quality constituents or characteristics which are established

for the reasonable protection of beneficial uses of water or the prevention of nuisance within a

specific area.46 Section 13241 provides that each regional board shall establish such water

quality objectives in water quality control plans as in its judgment will ensure the reasonable

protection of beneficial uses and the prevention of nuisance. The section directs the regional

boards to consider when developing water quality objectives

a Past present and probable future beneficial uses of water.

b Environmental characteristics of the hydrographic unit under consideration

including the quality of water available thereto.

c Water quality conditions that could reasonably by achieved through the

coordinated control of all factors which affect water quality in the area.

d Economic considerations.

e The need for developing housing within the region.

f The need to develop and use recycled water.47

Beneficial uses in turn are defined in section 13050 as including but not limited to domestic

municipal agricultural and industrial supply power generation recreation aesthetic enjoyment

navigation and preservation and enhancement of fish wildlife and other aquatic resources or

preserves.48 In addition section 13243 permits a regional board to define certain conditions or

areas where the discharge of waste or certain types of waste will not be permitted.49

Sections 13260-13274 address the development of waste discharge requirements which

section 13374 states is the equivalent of the term permits as used in the Federal Water

45
Water Code section 13142 Stats. 1969 ch. 482 Stats. 1971 ch. 1288 Stats. 1979 ch. 947

Stats. 1995 ch. 28.

46
Water Code section 13050 Stats. 1969 ch. 482 Stats. 1969 ch. 800 Stats. 1970 ch. 202

Stats. 1980 ch. 877 Stats. 1989 ch. 642 Stats. 1991 ch. 187 AB 673 Stats. 1992 ch. 211

AB 3012 Stats. 1995 ch. 28 AB 1247 ch. 847 SB 206 Stats. 1996 ch. 1023 SB 1497.
47

Water Code section 13241 Stats. 1969 ch. 482 Stats. 1979 ch. 947 Stats. 1991 ch. 187 AB
673.
48

Water Code section 13050 Stats. 1969 ch. 482 Stats. 1969 ch. 800 Stats. 1970 ch. 202
Stats. 1980 ch. 877 Stats. 1989 ch. 642 Stats. 1991 ch. 187 AB 673 Stats. 1992 ch. 211

AB 3012 Stats. 1995 ch. 28 AB 1247 Stats. 1995 ch. 847 SB 206 Stats. 1996 ch. 1023

SB 1497.
49

Water Code section 13243 Stats. 1969 ch. 482.
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Pollution Control Act as amended.50 Section 13263 permits the regional boards after a public

hearing to prescribe waste discharge requirements as to the nature of any proposed discharge

existing discharge or material change in an existing discharge except discharges into a

community sewer system. Section 13263 also provides that the regional boards need not

authorize the utilization of the full waste assimilation capacities of the receiving waters and

that the board may prescribe requirements although no discharge report has been filed and may
review and revise requirements on its own motion. The section further provides that all
discharges of waste into waters of the state are privileges not rights.si Section 13377 permits a

regional board to issue waste discharge requirements which apply and ensure compliance with

all applicable provisions of the Federal Water Pollution Control Act.52 In effect sections

13263 and 13377 permit the issuance of waste discharge requirements concurrently with an

NPDES permit if a discharge is to waters of both California and the United States.s3

Californias Antidegradation Policy State Water Resources Control Board Resolution NO.68-16
adopted October 24 1968

In 1968 the SWRCB adopted Resolution 68-16 formally entitled Statement of Policy With

Respect to Maintaining High Quality of Waters In California to prevent the degradation of

surface waters where background water quality is higher than the established level necessary to

protect beneficial uses. That executive order states the following

WHEREAS the California Legislature has declared that it is the policy of the

State that the granting of permits and licenses for unappropriated water and the

disposal of wastes into the waters of the State shall be so regulated as to achieve

highest water quality consistent with maximum benefit to the people of the State

and shall be controlled so as to promote the peace health safety and welfare of

the people of the State and

WHEREAS water quality control policies have been and are being adopted for

waters of the State and

WHEREAS the quality of some waters of the State is higher than that established

by the adopted policies and it is the intent and purpose of this Board that such

higher quality shall be maintained to the maximum extent possible consistent with

the declaration of the Legislature

NOW THEREFORE BE IT RESOLVED

Whenever the existing quality of water is better than the quality established in

policies as of the date on which such policies become effective such existing high

quality will be maintained until it has been demonstrated to the State that any

change will be consistent with maximum benefit to the people of the State will

50 Water code section 13374 Stats. 1972 ch. 1256.

si
Water Code section 13263a-b g Stats. 1969 ch. 482 Stats. 1992 ch. 211 AB 3012

Stats. 1995 ch. 28 AB 1247 ch. 421 SB 572.
52

Water Code section 13377 Stats. 1972 ch. 1256 Stats. 1978 ch. 746.

53
Exhibit A Test Claim at

p.
7.

24

Upper Santa Clara River Chloride Requirements 10-TC-09

Final Staff Analysis and

Proposed Statement of Decision



not unreasonably affect present and anticipated beneficial use of such water and

will not result in water quality less than that prescribed in the policies.

Any activity which produces or may produce a waste or increased volume or

concentration of waste and which discharges or proposes to discharge to existing

high quality waters will be required to meet waste discharge requirements which

will result in the best practicable treatment or control of the discharge necessary

to assure that a a pollution or nuisance will not occur and b the highest water

quality consistent with maximum benefit to the people of the State will be

maintained.

In implementing this policy the Secretary of the Interior will be kept advised and

will be provided with such information as he will need to discharge his

responsibilities under the Federal Water Pollution Control Act.

C. Regulatory History

The Santa Clara River is the largest river system in southern California that remains in a

relatively natural state. The River originates in the San Gabriel Mountains in Los Angeles

County runs through Ventura County and flows into the Pacific Ocean between the cities of San

Buenaventura Ventura and Oxnard. Land uses within the watershed include agriculture open

space and residential uses.54 Resolution R4-2008-012 adopted by the Regional Board states

that revenue from the agricultural industry within the Santa Clara watershed is estimated at

over $700 million annually and residential use is increasing rapidly both in the upper and lower

watershed.55 Reaches 5 and 6 of the Santa Clara River are located upstream of the Blue Cut

gauging station near the Los Angeles/Ventura County line between the cities of Fillmorein

Ventura County and Santa Clarita in Los Angeles County Reach 4B is in Ventura County.
56

Claimant operates two WRPs that discharge into Reaches 4B 5 and 6.57

In 1975 the Regional Board established water quality objectives for chloride in the Santa Clara

River. The 1975 objectives for surface waters were established in accordance with the State

Antidegradation Policy State Board Resolution No. 68-16 and the federal antidegradation

policy 40 C.F.R. 131.12 at a chloride concentration of 90mg/L in Reach 5 and 80 mg/L in

Reach 6 then known as Reaches 7 and 8.58 The 1975 objectives were based on background

concentrations of chloride and intended to protect the beneficial uses identified in the 1975 Basin

Plan including off-stream agricultural irrigation.59 The Basin Plan included chloride objectives

54
See Exhibit A Test Claim at p. 34 Exhibit B LA Regional Board Comments at p. 1.

ss
Exhibit A Test Claim at p.

34.

56
See Exhibit B Resolution R4-2007-018 at paragraphs 4-6 describing subdividing Reach 4

into Reaches 4A and 4B for purposes of TMDL revision.

57
Exhibit A at pp. 49-52 Resolution R4-2008-012 describing conditional waste load

allocations for Valencia and Saugus WRPs.

58
See Exhibit A at p. 151 Exhibit 6 LA Regional Board Resolution 97-02.

59
Ibid.
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between 50 and 150 mg/L for the remaining reaches of the Santa Clara River.60 When the

SWRCB set the water quality objectives in 1975 it assumed the chloride concentrations in

imported waters would remain relatively low.61 However in the years following chloride

concentrations in the imported water supply into the Los Angeles Region increased and in 1978

the Board modified the water quality objectives for chloride...to 100 mg/L for both reaches.62

In 1990 the Regional Board adopted a resolution responding to the changing conditions of the

imported water supply related to drought referred to by both the claimant and the Regional

Board as the Drought Policy. For dischargers into the Santa Clara River who applied for

relief under the Drought Policy chloride concentrations were permitted in the dischargers

effluent to be the lesser of 1 250 mg/L or 2 the chloride concentration of supply water plus

85 mg/L.63 The board renewed the Drought Policy in 1993 and 1995 because the chloride

levels in supply waters remained higher than the chloride levels before the onset of the drought.

In 1997 the Regional Board rescinded the Drought Policy and revised the water quality

objectives for chloride for the Los Angeles River Rio Hondo and the San Gabriel River but not

for the Santa Clara River due to the potential for future adverse impacts to agricultural

resources in Ventura County. The board granted temporary variances to certain dischargers in

the Santa Clara River watershed including the Valencia and Saugus WRPs.64 The interim

effluent limits of 190 mg/L were applied for three years to the two facilities.65

In 1998 the Santa Clara River appeared for the first time on the states federally required 303d
list of impaired waterbodies for chloride.66 Reaches 5 and 6 of the Upper Santa Clara River did

not meet the 100 mg/L water quality objective WQO and beneficial uses of the Upper Santa

Clara River including agricultural supply water and groundwater recharge were listed as

impaired.67 The Valencia and Saugus WRPs which are owned and operated by the District are

two major point sources that discharge to the upper reaches of the River.68 The two WRPs are

60
Ibid.

61
Exhibit B at p. 507 L.A. Regional Board Resolution 97-02 paragraph 2.

62
Exhibit B at p. 502 Attachment 56 1978 Revisions to the Water Quality Control Plan for the

Santa Clara River Basin.

63
See Exhibit B Attachment 57 at

p. 507 L.A. Regional Board Resolution 97-02 paragraph 2.

64
Exhibit B LA Regional Board Comments at p. 10 Attachment 57 at p. 507 L.A. Regional

Board Resolution 97-02 paragraph 2.

65
Exhibit B LA Regional Board Comments at p. 10.

66
Ibid referring to the Clean Water Act section 303d codified at 33 U.S.C. 1313d which

requires states to identify and report to the EPA on those waters within its boundaries for which

the effluent limitations have not proven effective to implement any water quality standard

applicable to such waters. See also Exhibit A Test Claim at p. 9.

67
Exhibit B LA Regional Board Comments at

p.
10. See also Exhibit B LA Regional Board

Comments Attachment 58 at p. 523 L.A. Regional Board Resolution 03-088 paragraph 2.

68
Exhibit A Test Claim at

p.
34.
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responsible for approximately 70 percent of the chloride loading to the River.69 The Valencia

and Saugus WRPs were not designed to remove chloride from waste water and in fact have been

contributing to elevated chloride concentrations due to the use of chlorine disinfection.70

In October of 2002 the Regional Board adopted Resolution 02-018 amending the Basin Plan to

include a TMDL for chloride in the Santa Clara River. The same resolution also assigned final

WLAs to the Valencia and Saugus WRPs of 100 mg/L to be included also in their NPDES

permits. However the TMDL resolution also included interim WLAs for the Saugus and

Valencia facilities to provide the District time to implement chloride source reduction

complete site-specific objective SSO studies and make any necessary modifications to the

WRPs.7i The District determined at the time that the TMDL would require approximately $500

million in upgrades to its treatment facilities including advanced treatment desalination at both

WRPs in order to meet the effluent limitations of 100 mg/L chloride. The District appealed the

decision to the SWRCB which adopted Resolution 2003-0014 remanding the TMDL to the

Regional Board for reconsideration of various items including 1 an extension of the interim

chloride limits and 2 re-evaluation of the water quality objectives accounting for the beneficial

uses to be protected the quality of the imported water supply and the impacts of drought

periods.72 In response the Regional Board adopted Resolution 03-00873 which included

interim WLAs and a phased implementation plan for the chloride TMDL including a number of

required studies. On May 6 2004 the Regional Board adopted Resolution 04-004 which

revised and superseded the interim WLAs and implementation plan adopted by Resolution03-008.TheTMDL was approved by the EPA as amended by Resolution 03-008 and Resolution

04-004 on Apri128 2005.

In 2006 the board shortened the compliance period and the interim WLAs by two years

Resolution R4-2006-016 was approved by EPA June 12 2008.74 And finally in 2008 the board

shortened the compliance period by an additional year but relaxed the chloride requirements as

described in the next paragraph.75

Between 2005 and 2008 several special studies were conducted as required under the prior

TMDL. 76 On December 11 2008 the Regional Board adopted Resolution R4-2008-012 saying

69
Exhibit B LA Regional Board Comments at p. 11. See also Exhibit A Test Claim at p. 48.

70
Exhibit A Test Claim at pp. 7 11-12 175 Exhibit B LA Regional Board Comments at pp.

9-10.

71
Exhibit A Test Claim at

p. 10 Exhibit B LA Regional Board Comments at pp. 10-11.

72
Exhibit B at p. 523 Attachment 58 LA Regional Board Resolution 03-008.

73
Exhibit B at

p. 523 Attachment 58 LA Regional Board Resolution 03-008.

74
Exhibit B Attachment 60 at p. 566 Regional Board Resolution R4-2006-016 Implementation

Task 14. See also Exhibit X SCVSD Draft EIR at
p.

8.

75
Exhibit B Attachment 63 at p. 624 Regional Board Resolution R4-2006-016 Implementation

Task 21.

76
See Exhibit A Attachment 1 at pp. 34-36 Regional Board Resolution R4-2008-012

paragraphs 10-16.
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The completion of these TMDL special studies. . has led to the development of an alternative

TMDL implementation plan that addresses chloride impairment of surface waters and

degradation of groundwater.77 The alternative plan is known as the Alternative Water

Resources Management program the AWRM includes

...th development of site-specific objectives SSOs for chloride while protecting

beneficial uses chloride source reduction actions through the removal ofself-regeneratingwater softeners a switch from chlorine-based disinfection to

ultraviolet disinfection at both WRPs chloride load reduction actions through

advanced treatment like reverse osmosis and microfiltration of a portion of the

Valencia WRPs effluent supplemental water to enhance assimilative capacity of

local groundwater or surface water alternative water supply to protectsalt-sensitive
agricultural beneficial uses during drought conditions construction of

extraction wells and
p8pelines

and expansion of recycled water uses within the

Santa Clarita Valley.

The SSOs adopted are 150 mg/L in Reaches 5 and 6 and 117 mg/L for Reach 4B which is

adjusted to 130 mg/L when the supply water has chloride levels above 80 mg/L.79 The

conditional WLAs for the Valencia and Saugus facilities are also 150 mg/L for discharges to

Reaches 5 and 6 and 117 mg/L for discharge to Reach 4B.80 The Resolution provides for the

construction and implementation of advanced treatment reverse osmosis desalination at the

Valencia facility as well as a number of water supply control measures designed to attain the site

specific objectives.81 The relaxed requirements are conditioned upon the Claimants full and

ongoing implementation of the AWRM program.82 The 2008 resolution was approved by the

State Water Board OAL and then finally by the U.S. EPA on April 6 2010.83

This test claim was filed by Santa Clarita Valley Sanitation District on March 30 2011. On July

29 2011 the Regional Board filed comments on test claim.84 On August 8 2011 the

Department of Finance Finance filed comments on the test claim.85 On September 28 2011

77
Exhibit A Attachment 1 at p. 36 Regional Board Resolution R4-2008-012 paragraph 15.

78
Exhibit A Attachment 1 at p.

42 Regional Board Resolution R4-2008-012 Table 3-A

Conditional Site Specific Objectives for the Santa Clara River Surface Waters.

79Id. p.
42.

80
Id. at pp. 49-51.

81
Id. at p.

51.

82
Exhibit B LA Regional Board Comments at p. 17. See also Exhibit A Test Claim at p. 11

If the AWRM program is not timely implemented the water quality objectives for chloride

will revert back from the conditional SSOs to the current levels of 100 mg/L..
83

Exhibit A Test Claim at p. 11 Exhibit B LA Regional Board Comments at p.
17.

84
Exhibit B LA Regional Board Comments.

85
Exhibit C Department of Finance Comments.
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the District filed rebuttal comments in response to both Finance and Regional Board

comments.
86

III. Positions of the Parties

Santa Clarita Valley Sanitation District Position

The District seeks reimbursement for costs associated with implementing the Alternative Water

Resources Management program AWRM described in Resolution R4-2008-012. The AWRM
includes technology upgrades at the two WRPs as well as alternative water supply and

groundwater management techniques in order to attain the site-specific objectives and waste load

allocations of 150 mg/L for Reaches 5 and 6 and 117 mg/L for Reach 4B.87 The District also

alleges costs incurred in fiscal years 2009-2010 and 2010-2011 associated with Implementation

Tasks outlined in the Resolution these tasks primarily involve conducting studies and

developing suggested revisions to the TMDL over a span of years commencing May 4 2005.88

The District explains that the CWA requires states to adopt water quality standards for the

beneficial uses of waters of the United States and the water quality criteria for specific uses of

those waters. The Act further requires continuing review and revision of the standards and

requires states to continually identify those waters of the United States within their boundaries

that do not meet water quality standards the 303d List rank them in order of priority for

enforcement and prepare TMDLs for those waters that will ensure re-attainment of the standard

through action by regulated dischargers. However the District asserts that while the Clean

Water Act mandates these planning activities it leaves to the states their evaluation and specific

determination of regulatory requirements based in part upon site-specific factors.89

The District argues that the Regional Boards determination of water quality objectives and

eventually a TMDL for chloride was discretionary regulatory activity that was not mandated by

federal law. The District bases its conclusion that the TMDL was discretionary on the fact that

the TMDL and WLAs have changed over time.

The District asserts that it now faces enormous costs to solve a problem that is has not created

as does not control and has already substantially mitigated by implementing a comprehensive
chloride source reduction program within the sewer service area. The District estimates its

costs to comply with the TMDLs conditional SSOs and WLAs is $250 millon.90 The District

acknowledges that some of the compliance project costs may be paid from service charges
but the District asserts that its elected officials could not support the proposed rate increases in

the face of fierce public opposition. The District maintains that a local agency does not fall

under the fee increase exception of section 17556d if it is unable to obtain the requisite

approval under the Proposition 218 process which requires a local agency to provide notice of

any new or increased assessment. The District provided the notice as required and alleges that

86
Exhibit D Claimants Rebuttal Comments.

87
Exhibit A Test Claim at pp. 16 49-5 1.

88
Exhibit A Test Claim at pp. 13-17 59-63.

89
Exhibit A Test Claim at p. 5.

90
Exhibit A Test Claim at

p.
12.
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it received strong opposition amongst its constituents and as a result the District has been

unable to successfully implement a rate increase due to public resistance.91

In response to the Regional Boards comments on the test claim the Districts rebuttal comments

stress the discretion available to the Regional Board which it believes demonstrates that the

Resolution is not necessary to implement a federal mandate. The comments further state that the

Districts elected officials could not implement the proposed rate increase in the face of fierce

public opposition that the District participated in developing the AWRM only to protect to

the best of its ability the interests of its ratepayers and that therefore the District is entitled to

subvention of the costs that have been and will be incurred as a result of this mandate.92

In comments on the draft staff analysis the District argues that it is the passive recipient of

imported high-chloride drinking water which it must treat to prevent a speculative harm. The

District argues that the TMDL requires the District to pay more than its fair share of cleanup

costs to prevent speculative damage. The District argues that it has no legal authority to obtain

reimbursement for the parties responsible for much of the chloride nor from the beneficiaries of

the treatment and therefore the district is being forced to pay to solve a speculative problem

with origins and effects that are outside its jurisdiction.93 With respect to the draft staff

analysis the District argues that 1 the implementation tasks alleged in the test claim Resolution

should not be denied on grounds that they are not new because the 2008 TMDL is the result of

the final appeal of the origina12002 approval 2 the acceleration of implementation is a higher

level of service 3 the AWRM must be evaluated with reference to the pre-TMDL

requirements in order to determine whether it constitutes a new program or higher level of

service and 4 the District does not have sufficient fee authority to cover the costs of the

program because it is subject to Prop. 218 protests and referenda on the rates necessary to

support the TMDL facilities.94

Los Angeles Regional Water Quality Control Board Position

The Regional Board maintains that this test claim does not qualify for subvention. The Regional

Board argues that CWA imposes a requirement to establish a TMDL for chlorides for an

impaired water body. In addition the Regional Board asserts that that absent the AWRM plan

the claimant would be required to meet the water quality standard established for the Santa Clara

River in the 2002 TMDL and maintained in the revisions of 2004 and 2006 by the year 2015.

The Regional Board argues that it has no discretion whether to adopt water quality objectives

due to the listing of the Santa Clara River under section 1313d of the CWA. The Regional

Board asserts that water quality standards are adopted pursuant to the Clean Water Act and

any TMDL is required to attain and maintain the applicable water quality standards no matter

how many times these regulatory mechanisms are modified and amended.95 The Regional

Board further argues that the alleged discretion exercised in allocating pollutant loading among

91
Id at p.

25.

92
Exhibit D Rebuttal Comments at pp. 2-14.

93
Exhibit J Claimant Comments on Draft Staff Analysis at pp. 1 6.

94
Exhibit J Claimant Comments on Draft Staff Analysis at pp. 2-6.

95
Exhibit B LA Regional Board Comments at pp. 22-23.
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various dischargers does not make the Resolution a state-mandated program a TMDL is not

valid unless it contains wasteload and load allocations. The Regional Board holds that to

protect beneficial uses the Los Angeles Water Board had no choice but to assign wasteload

allocations to each point source discharger including the Claimant.96

In addition the Regional Board also argues that the Resolution does not impose a new program

or higher level of service. The Regional Board argues that the chloride water quality objective

was first established in 1975 and the 2008 Resolution was intended to incorporate less-stringent

site-specific objectives in order to support the Claimants AWRM program. The Regional

Board continues thus if anything the 2008 Resolution imposed a lower level of service in

order to make it less expensive for the Claimant to implement the existing 100 mg/L chloride

water quality objective. The Regional Board also asserts that it did not impose this program

the AWRM is the Claimants chosen method of complying with the Chloride TMDL and the

water quality objectives. Finally the Regional Board argues that if the U.S. EPA had adopted a

chloride TMDL for the Santa Clara River which the applicable laws permit if the state fails to do

so it would have done so without an implementation plan since the U.S. EPA does not include

implementation plans as part of their TMDLs. In other words the District has the Regional

Board to thank for the gradual and phased implementation of the TMDL which the Regional

Board implied is less burdensome and expensive than a TMDL adopted by the Administrator of

the U.S. EPA.97

Moreover the Regional Board argues that the 2008 Resolution is a regulatory provision of

general applicability and not a new program or higher level of service. The Regional Board

asserts that water quality objectives apply to a waterbody as a whole and all dischargers are

subject to them. The Regional Board further states that 1ikewise TMDLs must assign

wasteload allocations and load allocations to all sources of the pollutant both public agencies

and private industry alike. Therefore the Regional Board concludes that the challenged

provisions treat dischargers with an even hand irrespective of status any point or nonpoint

source and are not peculiar to local agencies.98

Finally the Regional Board argues that three of the statutory exceptions of Government Code

section 17556 are applicable. The Regional Board argues that the water quality standards and

the TMDL contained in the Resolution are federally mandated and therefore section 17556c
applies.99 The Regional Board argues also that section 17556a applies to bar this test claim

because the Claimant itself developed and proposed the AWRM program and then requested

the Los Angeles Water Board to adopt the AWRM as part of its 2008 Resolution.
ioo

And the

Regional Board argues that the District possesses fee authority within the meaning of section

17556d. The Regional Board dismisses the claimants assertion that the Districts board

declined to adopt the proposed rate increases based on the expectations that any substantive rate

96
Exhibit B LA Regional Board Comments at p.

24.

97
Exhibit B LA Regional Board Comments at p. 26.

98
Exhibit B LA Regional Board comments at pp. 26-27.

99
See Exhibit B LA Regional Board Comments at p. 28.

100
Exhibit B LA Regional Board Comments at

p.
29.
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increase would be overturned by way of referendum due to fierce opposition from the districts

ratepayer.
101 The Regional Board argues that the plain language of this exception is based on

the Claimants authority not on the Claimants practical ability in light of surrounding economic

circumstances to levy fees.
102

The Regional Board concludes that the Claimant cannot rely

on mere speculation as to what could happen as a defense to the fee increase exception of

section 17556d.103

In comments submitted on the draft staff analysis the Regional Board substantially concurs with

the analysis below but reiterates that the Resolution is not a reimbursable mandate because it is

not unique to government and applies to the water body generally. The Board respectfully

requests that the Commission address this argument in the context of the Resolution as a whole

and determine that the Resolution does not impose requirements unique to government.
104

Department of Finance Position

Finance argues that the TMDL does not impose a reimbursable state mandate because 1 the

regulations are required by section 303d of the federal Clean Water Act 2 the regulations by

themselves do not require the claimant to act and 3 even if the regulations required action

claimant has fee authority sufficient to pay its costs. Finance also questions whether the claim

may be time barred because the Resolution was adopted by the Regional Board in December

2008 and the test claim was filed on March 30 2011.
105

Other Public Comment

On October 9 2013 Ms. Lynda Cook of Santa Clarita filed comments on the draft staff analysis.

Ms. Cook asserted that residents of Santa Clarita should not be responsible for the costs of

removing chloride from the Santa Clara River because the residents of Santa Clarita are not the

cause of high concentrations of chloride in the Santa Clara River. Ms. Cook further asserted that

increased fees for sewer services are a tax and should be subject to voter approval.106

On October 18 2013 the City of Santa Clarita submitted written comments on the draft staff

analysis in which the City argued that compliance with the Upper Santa Clara River Chloride

Total Maximum Daily Load will cost our Santa Clarita Valley residents and businesses millions

of dollars. The City argued that it is essential for the vitality of our community that

compliance with State-created regulations such as this one be supported by the State.
107

101
Exhibit B LA Regional Board Comments at pp. 30-31 citing to Exhibit A Test Claim at

p.

26.

102
Exhibit B LA Regional Board Comments at p.

31 citing Connell v. Superior Court 1997
59 Ca1.App.4th 382 at pp. 401-402.

103
Exhibit B LA Regional Board Comments at p.

31.

104
Exhibit I LA Regional Board Comments on Draft Staff Analysis at pp. 1-2.

105
Exhibit C Department of Finance Comments at pp. 1-2.

106
Exhibit G Public Comments on Draft Staff Analysis.

107
Exhibit H City of Santa Clarita Comments.
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IV. Discussion

Article XIII B section 6 of the California Constitution provides in relevant part the following

Whenever the Legislature or any state agency mandates a new program or higher

level of service on any local government the state shall provide a subvention of

funds to reimburse such local government for the costs of such programs or

increased level of service...

The purpose of article XIII B section 6 is to preclude the state from shifting financial

responsibility for carrying out governmental functions to local agencies which are ill equipped

to assume increased financial responsibilities because of the taxing and spending limitations that

articles XIII A and XIII B impose.
108

Thus the subvention requirement of section 6 is directed

to state-mandated increases in the services provided by local government ...1110

Reimbursement under article XIII B section 6 is required when the following elements are met

1. A state statute or executive order requires or mandates local agencies or

school districts to perform an activity.
iio

2. The mandated activity either

a. Carries out the governmental function of providing a service to the

public or

b. Imposes unique requirements on local agencies or school districts and

does not apply generally to all residents and entities in the state.
i i i

3. The mandated activity is new when compared with the legal requirements in

effect immediately before the enactment of the test claim statute or executive

order and it increases the level of service provided to the public.
112

4. The mandated activity results in the local agency or school district incurring

increased costs within the meaning of section 17514. Increased costs

however are not reimbursable if an exception identified in Government Code

section 17556 applies to the activity.113

108
County of San Diego v. State of California 1997 15 Ca1.4th 68 81.

109

County ofLosAngeles v. State of California 1987 43 Cal.3d 46 56.

i io
San Diego Unified School Dist. v. Commission on State Mandates 2004 33 Ca1.4th 859

874.

111
Id. at 874-875 reaffirming the test set out in County ofLos Angeles supra 43 Ca1.3 d 46 56.

112
San Diego Unified School Dist. supra 33 Ca1.4th 859 874-875 878 Lucia Mar Unified

School District v. Honig 1988 44 Ca1.3d 830 835.

113

County ofFresno v. State of California 1991 53 Ca1.3 d 482 487 County of Sonoma v.

Commission on State Mandates Cal. Ct. App. 1 st Dist. 2000 84 Ca1.App.4th 1265 1284

Government Code sections 17514 and 17556.
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The determination of whether a statute or executive order imposes a reimbursable state-mandated

program is a question of law.114 The Commission is vested with exclusive authority to

adjudicate disputes over the existence of state-mandated programs within the meaning of article

XIII B section 6.
115

In making its decisions the Commission must strictly construe article XIII

B section 6 and not apply it as an equitable remedy to cure the perceived unfairness resulting

from political decisions on funding priorities.
116

A. Threshold Issues the Santa Clarita Valley Sanitation District is an Eligible

Claimant Before the Commission Resolution R4-2008-012 is an Executive Order

within the Meaning of Article XIII B Section 6 and the Test Claim is Timely Filed.

1. The Santa Clarita Valley Sanitation District is an Eligible Claimant before the

Commission.

Article XIII B section 6 requires reimbursement for increased costs mandated by the state.

Costs mandated by the state is defined to mean any increased costs which a local agency or

school district is required to incur. . as a result of any statute. . or any executive order

implementing any statute .. which mandates a new program or higher level of service of an

existing program.ii7 Local agency in turn is defined to include any city county special

district authority or other political subdivision of the state.
118

However not every local agency as defined is an eligible claimant before the Commission.

In addition to an entity fitting the description above the entity must also be subject to the tax and

spend limitations of articles XIII A and XIII B. The California Supreme Court in County of

Fresno v. State of California
119

explained the constitutional subvention requirement as follows

Section 6 was included in article XIII B in recognition that article XIII A of the

Constitution severely restricted the taxing powers of local governments...

Specifically it was designed to protect the tax revenues of local governments

from state mandates that would require expenditure of such revenues. Thus

although its language broadly declares that the state shall provide a subvention of

funds to reimburse .. local government for the costs of a state-mandated new
program or higher level of service read in its textual and historical context

section 6 of article XIII B requires subvention only when the costs in question can

be recovered solelyfrom tax revenues.
120

114
County of San Diego supra 15 Cal.4th 68 109.

iis
Kinlaw v. State of California 1991 53 Cal.3d 482 487.

116
County of Sonoma supra 84 Ca1.App.4th 1265 1280 citing City of San Jose supra.

117
Government Code section 17514 Stats. 1984 ch. 1459.

118 Government Code section 17518 Stats. 1984 ch. 1459.

119

County ofFresno supra 53 Cal.3d 482.

120

Id at
p.

487. Emphasis in original.
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Accordingly in Redevelopment Agency of San Marcos v. Commission on State Mandates
121

the

Fourth District Court of Appeal concluded that redevelopment agencies were not eligible to

claim reimbursement because their funding came primarily from tax increment financing which

the court determined due to a valid statutory exemption was not subject to the taxing and

spending limitations of articles XIII A and XIII B
Because of the nature of the financing they receive tax increment financing

redevelopment agencies are not subject to this type of appropriations limitations

or spending caps they do not expend any proceeds of taxes. Nor do they raise

through tax increment financing general revenues for the local entity. The

purpose for which state subvention of funds was created to protect local agencies

from having the state transfer its cost of government from itself to the local level

is therefore not brought into play when redevelopment agencies are required to

allocate their tax increment financing in a particular manner...
122

Therefore a local agency that does not collect and expend proceeds of taxes is not an eligible

claimant before the Commission.123

Here the District receives at least some amount of its funding from local taxes and is subject to

an appropriations limit for at least a portion of its revenues and is therefore an eligible claimant.

The State Controllers Special Districts Annual Report for 2010-2011 indicates that the Santa

Clarita Valley Sanitation District was subject to an appropriations limit for approximatelyone-thirdof its total revenue nearly $11 million and made total appropriations subject to the

appropriations limit in the amount of $5778450.
124

Based on the foregoing the Commission

finds that the Santa Clarita Valley Sanitation District is an eligible claimant before the

Commission.

2. The Regional Water Boards Order is an Executive Order within the Meaning of

Article XIII B Section 6.

Article XIII B section 6 provides that whenever the Legislature or any state agency mandates

a new program or higher level of service on any local government the state shall provide a

subvention of funds to reimburse such local government for the costs of such programs or

increased level of service... Government Code section 17514 provides that costs mandated by

the state includes any increased costs which a local agency or school district is required to

incur. . as a result of. . any executive order implementing any statute. . which mandates a new

program or higher level of service of an existing program... Government Code section 17516

121
Cal. Ct. App. 4th Dist. 1997 55 Ca1.App.4th 976

122
RedevelopmentAgency of San Marcos supra 55 Ca1.App.4th at p. 986 internal citations

omitted.

123
Ibid. See also County ofFresno supra 1991 53 Cal.3d 482 at p. 487 Read in its

textual and historical context section 6 of article XIII B requires subvention only when the costs

in question can be recovered solely from tax revenues..

124
Exhibit X 2010-2011 Special Districts Annual Report Excerpts 1 and 2.
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defines an executive order to mean any order plan requirement rule or regulation issued

by.. any agency department board or commission of state government.
125

Because Resolution R4-2008-012 is an order of a state board the Commission finds that

Resolution R4-2008-012 is an executive order within the meaning of article XIII B section 6.

3. The Test Claim was Timely Filed.

Section 17551 provides that 1ocal agency and school district claims shall be filed not later than

12 months following the effective date of a statute or executive order or within 12 months of

incurring increased costs as a result of a statute or executive order whichever is later.
126

Section 1183 of the Commissions regulations states that within 12 months for purposes of

test claim filing means by June 30 of the fiscal year following the fiscal year in which

increased costs were first incurred by the claimant.
127

Finance has raised the statute of limitations found in section 17551 arguing that the test claim

was filed on March 30 2011 while the Resolution had an effective date of December 11 2008.

Finance further argues that the District asserts that eligible costs under the claim include those

for the entire fiscal year 2009-10. Finance concludes that if no allegedly state-mandated

costs were incurred until fiscal year 2009-2010 all claimed costs for that fiscal year would have

had to be incurred after March 30 2010 to not be time barred.
128

Finances first point that the effective date of the Resolution would place this test claim beyond

the time bar has some merit. An effective date of December 11 2008 would require that a valid

test claim be filed by June 30 2010.

The cover page of the test claim indicates that the Resolution was effective December 11 2008
as Finance asserts. However the Regional Boards comments on the test claim state that the

Resolution was effective April 6 2010 the date of US EPAs approval of the TMDL. In

addition a later settlement agreement between the District and the Regional Board is in accord

stating that the Resolution became effective April 6 2010.129 This is a logical conclusion

because TMDLs and waste load allocations must be approved by the SWRCB OAL130 and the

Administrator of the US EPA.13i An effective date of Apri16 2010 would require that a timely

filed test claim be submitted on or before June 30 2011. This test claim was filed March 30

125
Government Code section 17516 as amended by Stats. 2010 ch. 288 SB 1169.

126
Government Code section 17551 Stats. 2007 ch. 329 AB 1222.

127
Code of Regulations title 2 section 1183 Register 2008 No. 17.

128
Exhibit C Department of Finance Comments at

p.
2. See also Exhibit A Test Claim at

p.

17 Exhibit D Rebuttal Comments at p. 13.

129
Exhibit X Settlement Agreement at

p.
4.

130
Exhibit B LA Regional Board Comments at p. 8 citing Water Code 13245 13246

Government Code 11353. See also Exhibit A Test Claim at
p.

6.

131
Exhibit B LA Regional Board Comments at p. 8 citing 33 U.S.C. 1313c3 40 C.F.R.

131.20c. See also Exhibit A Test Claim at
p.

6.
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2011 and therefore was filed before the expiration of the statute of limitations based on the

effective date agreed upon by the parties.

Based on the foregoing the Commission finds that this test claim was timely filed.

B. The Regional Water Boards Resolution and Order does not Impose a New Program
or Higher Level of Service within the Meaning of Article XIII B Section 6.

The District states that Regional Board Resolution No. R4-2008-012 requires 1 compliance with

specific waste load allocations that will also be incorporated into the Saugus and Valencia WRPs
NPDES permits and 2 specific implementation tasks necessary for compliance. The final waste

load allocations along with the Implementation Tasks are the subject of this test claim.132

Attachment B to Resolution R4-2008-012 outlines the conditional site-specific objectives for

Reaches 4B 5 and 6 and conditional waste load allocations for the water discharged from the

Valencia and Saugus WRPs to Reaches 4B 5 and 6. The WLAs for the Districts WRP facilities are

based on and numerically identical to the SSOs for the respective reaches 117 inglL chloride for

Reach 4B and the discharge into Reach 4B 150 mg/L chloride for Reaches 5 and 6 and for the

discharge into Reaches 5 and 6.
133

All other point sources are assigned WLAs equal to 100

mg/I
134

Attachment B also provides for the operation of reverse osmosis treatment at the Valencia

WRP the provision of supplemental water to Reach 4B when chloride concentrations exceed 117

mg/L and the design and construction of advanced treatment facilities.13 In addition Attachment B
outlines the following implementation tasks

4. The SCTlSD will convene a technical advisory committee or committees

TACs in cooperation with the Regional Board to review literature develop a

methodology for assessment and provide recommendations with detailed

timelines and task descriptions to support any needed changes to the time

schedule for evaluation of appropriate chloride threslzold for Task 6...

5. GroundwaterlSurface Water Interaction Model The SCVSD will solicit

proposals collect data develop a model in cooperation witlz the Regional Board
obtain peer review and report results. The impact of source waters and reclaimed

water plans on achieving the water quality objective and protecting beneficial

uses including impacts on underlyinggroundwater quality will also be assessed

and specific recommendations for management developed for Regional Board

consideration. The purpose of the modeling and sampling effort is to determine

the interaction between surface water and groundwater as it may affect the

loading of chloride from groundwater and its linkage to suiface water quality.

6. Evaluation ofAppropriate Chloride Threshold for the Protection of Sensitive

Agricultural Supply Use and Endangered Species Protection The SCZSD will

prepare and submit a report on endangeNed species protection thresholds. The

132
Exhibit A Test Claim at p. 13.

133
Exhibit A Test Claim at pp. 46-53.

134
Exhibit A Test Claim at p. 52.

135
Exhibit A Test Claim at pp. 50-52 58 63.
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SCLSD will also prepare and submit a report presenting the results of the

evaluation of chloride thresholds for salt sensitive agricultural uses which shall

consider the impact of drought and low rainfall conditions and the associated

increase in imported water concentrations on downstream crops utilizing the

result of Task 5.

7. Develop SSO for Chloride for Sensitive Agriculture The SCVSD will solicit

proposals and develop technical analyses upon which the Regional Board may
base a Basin Plan amendment.

8. Develop Anti-Degradation AnalysisfoN Revision of Chloride Objective by SSO
The SCVSD will solicit proposals and develop draft anti-degradation analysis for

Regional Board consideration.

9. Develop apre planning report on conceptual compliance measures to meet

different hypothetical final conditional wasteload allocations. The SCVSD shall

solicit proposals and develop and submit a report to the Regional BoaNd that

identies potential chloride control measures and costs based on different

hypothetical scenarios for chloride SSOs and final conditionaZ wasteload

allocations.

..

17. aImplementation of Conzpliance Measures Complete Environmental Impact

Report The SCVSD shall complete a Wastewater Facilities Plan and

Programmatic Environmental Impact Report for facilities to comply with final

effZuent permit limits for chloride.

..
20. The interim WLAs for chloride shall remain in effect for no more than 10

years after the effective date of the TMDL. Conditional SSO for chloride in the

USCR shall be achieved. Final conditional WLAs for chloride in Reaches 4B 5
and 6 shall apply by May 5 2015. The Regional Board may consider extending

the completion date of this task as necessary to account for events beyond the

control of the SCVSD.136

The District alleges the following costs mandated by Resolution R4-2008-012

Summary of the Implementation Tasks Completed to Date

TMDL Study/Task Cost

TMDL Collaborative Process Facilitation Services Task 4 $0.8 million

Ground Water Surface Water Interaction Model Task 5 $3.1 million

Agricultural Chloride Threshold Study Task 6 $0.7 million

Threatened and Endangered Species Study Task 6 $0.1 million

Site Specific Objectives and Anti-Degradation Study Task 7 8 $0.3 million

Chloride Compliance Cost Study Task 9 $0.5 million

136
Exhibit A Test Claim at pp. 59-63.
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Facilities Plan EIR Task 17a $1.1 million

Total TMDL Study Costs to Date $6.6 million

As previously indicated the District has implemented a comprehensive chloride

source reduction program within the sewer service area designed to reduce

chloride levels in the WRP discharges in order to comply with final WLAs for

chloride. See Exh. 19. Specifically the District implemented an innovative

automatic water softener public outreach and rebate program in compliance with

Senate Bil1475 to remove automatic water softeners which contribute significant

amounts of chloride to the WRP discharges. The total cost of the program for

removal of automatic water softeners not including the cost of the Districts staff

time is approximately $4.8 million.137

The District goes on to state that compliance with the conditional SSOs and WLAs will require

implementation of ultra-violet light disinfection at both WRPs construction of advanced

treatment facilities such as microfiltration-reverse osmosis and brine disposal for desalination

salt management facilities such as extraction wells and water supply conveyance pipelines

supplemental water and alternative water supplies for the protection of beneficial uses.138 These

activities and costs are described as the AWRM. The Districts present estimate of the cost to

comply with the TMDLs conditional SSOs and WLAs is $250 million.139

The District estimates its costs to implement the AWRM program as follows

AWRM Project Element Estimated Capital Cost

Facilities Plan Environmental Impact Report EIR $2.5 million

Advanced Treatment MF RO $30.0 million

Brine Disposal Deep Well Injection DWI $53 million

Ventura Salt Export Facilities

a MF/RO Conveyance Pipeline from Valencia WRP $46.5 million

b GW Extraction Wells in Ventura County $5.5 million

c Blend Water Pipeline from Wells to River $52.3 million

Supplemental Water from local pumped groundwater $30.0 million

Supplemental Water conveyance $12.0 million

UV Disinfection Facilities at Saugus Valencia WRP $16.5 million

Removal of Automatic Water Softeners $2.4 million

Total Estimated Capital Cost $250.7 million14o

Thus the District has alleged the above activities required by the 2008 Resolution totaling

approximately $257 million in alleged increased costs. The analysis below addresses whether

137
Exhibit A Test Claim at pp. 13-16.

138
Exhibit A Test Claim at pp. 11-12.

139
Id at p. 12.

140
Exhibit A Test Claim at

p.
16.
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the activities alleged in the Implementation Tasks and the AWRM program constitute a new

program or higher level of service.

1. Some of the Implementation Tasks alleged in the Resolution are not new.

Resolution R4-2008-012 constitutes a revision to the prior chloride TMDL for the Upper Santa

Clara River and therefore many of the implementation tasks included in the resolution may have

already been completed or at minimum were included in earlier versions of the TMDL that

continued to be required when the 2008 Resolution was adopted and which have not been pled in

this test claim and are therefore not new with respect to prior law. Activities that are not new
as compared with an earlier order or resolution in effect at the time the 2008 Resolution was

adopted do not constitute a new program or higher level of service and thus are not

reimbursable in the context of the current test claim.14i

Implementation Tasks 4 5 6 7 8 and 9 quoted above from Resolution R4-2008-012 are found

in nearly identical language in Resolution 04-004142 and again in Resolution R4-2006-016 both

of which were approved by EPA prior to the adoption of the test claim Resolution.143
144

Additionally Implementation Tasks 4-9 are listed in the revised TMDL as having completion

dates prior to the adoption and approval of the 2008 Resolution.145 Moreover these tasks appear

to have indeed been completed prior to the adoption of Resolution R4-2008-012 the Resolution

states that the Santa Clarita Valley Sanitation District SCVSD has completed all of the

necessary special studies required by the Chloride TMDL TMDL Task Nos 3 4 5 6 7 8 9
lOb and lOc. The Resolution further states that the completion of these TMDL special

studies. . has led to the development of an alternative TMDL implementation plan that addressed

chloride impairment of surface waters and degradation of groundwater.
146

Based on the plain language of the Resolution itself these Implementation Tasks were completed

prior to the adoption of the Resolution. It appears that the tasks were repeated in the revised

TMDL adopted December 11 2008 but activities that were completed and the costs thereby

incurred prior to July 1 2009 are outside the period of eligibility for this test claim.147

Moreover activities that were required by a prior version of the TMDL are not new. Therefore

141 LuciaMar Unified School District supra 1988 44 Cal.3d 830 at p. 835.

142
See Exhibit B LA Regional Board Comments at p. 537 and following.

143
Exhibit B LA Regional Board Comments at pp. 564-565.

144
See Exhibit X SCVSD Draft EIR at p. 8 stating that Resolution 04-004 was in effect May

4 2005 and Resolution R4-2006-016 was in effect June 12 2008..
145

E.g. Task 4 Convening a technical advisory committee to conduct literature review and

develop methodology for assessment Completion Date 05/04/2006 Task 5
Groundwater/Surface Water Interaction Model Completion Date 11/20/2007.

146
Exhibit A Test Claim at p. 36.

147
Government Code section 17557e A test claim shall be submitted on or before June 30

following a fiscal year in order to establish eligibility for reimbursement for that fiscal year.

This test claim was submitted on March 30 2011 establishing eligibility for reimbursement

beginning July 1 2009.
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all costs and activities alleged for Implementation Tasks 4 5 6 7 8 and 9 do not result in a

state-mandated new program or higher level of service and are denied.

Implementation Task 17a Implementation of Compliance Measures Complete Environmental

Impact Report... is found in Resolution R4-2006-016.14si49 The claimant alleges $613530 for

Facilities Plan EIR - Task 17 and $774890 for Consultants TMDL Task 17 incurred in

fiscal year 2009-2010. However the activities of implementing compliance measures and

completing an EIR are not new with respect to prior law and the resolution which first required

these activities was not pled in this test claim. In fact claimant was required to prepare the draft

EIR by May 4 2010 under prior law and an administrative civil liability complaint was brought

by the Regional Board against the District for the failure to complete Wastewater Facilities

Plans and Programmatic Environmental Impact Reports by the required due date in 2011.
150

Based on the foregoing the Commission finds that the Implementation Tasks found in the test

claim Resolution alleged to impose costs of approximately $6.6 million are not new

requirements when compared with prior law and therefore cannot impose reimbursable costs

mandated by the state.

Finally the default TMDL including WLAs of 100 mg/L for the Saugus and Valencia WRPs
which takes effect if the District cannot comply with the AWRM program is not a new

requirement. The Regional Board adopted a TMDL for Reaches 5 and 6 of the Santa Clara River

in 2002 which required the Districts to reduce the chloride levels in the Plants discharge.
isi

That TMDL was revised in 2004 and 2006 but the numerical limits were not altered. The

TMDL in effect prior to the 2008 Resolution has a numeric target of 100 mg/L measured

instantaneously and expressed as a chloride concentration required to attain the water quality

objective and protect agricultural supply beneficial use.
152

In addition the TMDL includes

waste load allocations WLAs of 100 mg/L for Valencia WRP and 100 mg/L for Saugus

WRP 153 The numerical limits which the parties acknowledge will control if the AWRM
program is not fully and continuously implemented were adopted in 2002 and approved by U.S.

EPA in Apri12005 and have not changed. The default WLAs are therefore not new irrespective

of whatever costs might be incurred to implement them.

In comments submitted in response to the draft staff analysis the District argues that the above

analysis completely ignores the fact that the 2008 TMDL is the result of the final appeal of the

original 2002 approval. The District argues that the entire TMDL process began in 2002 with

the initial adoption of the TMDL and was repeatedly administratively appealed and negotiated

over six years until the District had exhausted all of its administrative remedies and was forced to

148
Exhibit B LA Regional Board Comments at p.

566.

149
Exhibit X SCVSD Draft EIR at p. 8 stating that Resolution R4-2006-016 was in effect on

June 12 2008..

iso
Exhibit X LA Regional Board Enforcement News November 26 2012.

isi
Exhibit A Test Claim at p.

175.

152
Exhibit A Test Claim at p. 191 Attachment A to Resolution R 02-018.

153

Id at
p.

192.
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accept the 2008 order in the face of the threat of crippling fines. The District further argues that

to deny the Test Claim on the grounds that the state mandate is not new would be aCatch-22since any Test Claim during the appeals process would have been unripe. The District

concludes that because the 2002 2005 and 2006 approvals are part and parcel of the 2008

TMDL they were pled in this Test Claim. Therefore the District argues that the proper

measure of whether the TMDL is a new or higher level of service is to compare the TMDLs
requirements with the existing or pre-TMDL requirements.

This argument does not change the above analysis. As discussed above a test claim must be

filed not later than 12 months following the effective date of a statute or executive order or

within 12 months of incurring increased costs as a result of a statute or executive order.
154

In

addition section 17553 and the regulations require that a claimant identify the specific sections

of statutes or executive orders and the effective date and register number of regulations alleged

to contain a mandate and include a a detailed description of new activities and costs that arise

from the mandate.

Here the District argues that the prior Basin Plan amendments are part and parcel of the 2008

Resolution and were therefore effectively pled. But the test claim form cites only Resolution

R4-2008-012. Moreover even if the prior Resolutions were pled in this test claim as imposing

state-mandated activities the activities described in Implementation Tasks 4 5 6 7 8 and 9

would be well outside the statute of limitations described in section 17551 because those

activities were already completed at the time the 2008 Resolution was adopted and thus costs for

those activities would necessarily have been first incurred prior to the adoption of the 2008

Resolution.
iss

In addition the District is for the first time arguing that the 2008 TMDL is the result of the final

appeal of the origina12002 approval
156

in essence arguing that the District was not mandated to

perform any of the activities described in the 2002 2003 2004 or 2006 orders until the final

appeal was exhausted in the 2008 Resolution. The record does not support this interpretation

although Resolution 2002-018 was appealed to the SWRCB and remanded to the District the

Regional Board on remand adopted Resolution 2003-008 amending Resolution 2002-018 which

was ultimately approved by EPA on April 28 2005 thus ending the administrative appeals

process for the original TMDL and giving its provisions the force of law.

Accordingly the District completed the studies required by the original TMDL and those

activities are no longer new with respect to prior law. Finally the proper measure of whether

the TMDL is a new or higher level of service is not as the District suggests to compare
Resolution 2008-012 to the existing or pre-TMDL requirements. Rather the proper measure

of a new program or higher level of service is as with any other test claim to compare the test

claim statute or regulation with the law in effect immediately prior to the alleged mandate.
157

154
Government Code 17551c Stats. 2007 ch. 329 AB 1222.

iss
See Exhibit A Test Claim at pp. 34-36 Resolution R4-2008-012 paragraphs 10 13-15.

156
Exhibit J Claimant Comments on Draft Staff Analysis at p. 4.

157 LuciaMar Unified School District v. Honig 1988 44 Cal.3d 830 at
p.

835 Nor can there

be any doubt that although the schools for the handicapped have been operated by the state for

many years the program was new insofar as plaintiffs are concerned since at the time section
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Here the requirements of Implementation Tasks 4-9 and 17a and the chloride WLAs of 100

mg/L were in force at the time the 2008 test claim Resolution was adopted.

Based on the foregoing Implementation Tasks 4 5 6 7 8 9 and 17a are not new with respect

to prior law. In addition the waste load allocations are not new with respect to prior law.

Therefore the Commission finds that none of these provisions constitutes a state-mandated new

program or higher level of service.

2. Accelerating the implementation period of the final waste load allocations under

Implementation Task 20 is not a new program or higher level of service resulting

in increased costs mandated by the state.

Implementation Task 20 shortens the applicable period of the interim WLAs thus accelerating

the implementation of the final WLAs for the Saugus and Valencia WRPs from 11 years to 10

years commencing with the effective date of the 2002 T1VIDL.158 The interim WLAs are

designed to accommodate the time needed for the WRPs to implement desalination and other

chloride reduction improvements. For the Saugus WRP the interim WLA is described as the

sum of State Water Project treated water supply concentration plus 114 mg/L as a twelve month

rolling average but not to exceed 230 mg/L. For the Valencia WRP the interim WLA is

described as the sum of State Water Project treated water supply concentration plus 134 mg/L
as a twelve month rolling average but not to exceed 230 mg/L.159 These interim WLAs were

originally intended to apply for two and one-half years pursuant to the 2002 TMDL adopted by

the Regional Board. That period was expanded to 13 years after appeal and remand from the

SWRCB and the revised schedule was approved by the SWRCB OAL and the Administrator of

the U.S. EPA.160 Resolution R4-2006-016 shortened the interim WLA period by two years as

follows

The interim effluent limits for chloride shall remain in effect for no more than 11

years after the effective date of the TMDL. Water Quality Objective for chloride

in the Upper Santa Clara River shall be achieved. The Regional Board may
consider extending the completion date of this task as necessary to account for

events beyond the control of the District.16i

Resolution R4-2008-012 shortened the implementation schedule again providing that the interim

WLAs shall remain in effect for no more than 10 years after the effective date of the TIVIDL.
162

59300 became effective they were not required to contribute to the education of students from

their districts at such schools. emphasis added.

158
The 2002 Resolution was approved by U.S. EPA after appeal remand and revision on April

28 2005. See Exhibit A Test Claim at p. 45 Attachment B to Resolution R4-2008-012.

159
Exhibit B LA Regional Board Comments at p. 543 Resolution R4-04-004.

160
Exhibit B LA Regional Board Comments at pp. 533 Resolution R4-03-008 605

Resolution R4-2008-012.

161
Exhibit A Test Claim at p. 228 Exhibit B LA Regional Board Comments at p.

566

emphasis added.

162
Exhibit B LA Regional Board Comments at pp. 623-624.
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Based on applicable case law there is no new program inherent in shortening the time frame for

the interim WLAs. Pursuant to the test claim Resolution the requirements of the interim WLAs
remain the same only the schedule is accelerated and the final WLAs attach one year sooner. It

may be argued that it costs more to implement the final WLAs one year sooner but this change

does not of itself constitute a new program or higher level of service.163

The court of appeal in Long Beach Unified School District declared that a mere increase in the

cost of providing a service which is the result of a requirement mandated by the state is not

tantamount to a higher level of service.
164

The Supreme Court has also spoken on the

requirement of a new program in Lucia Mar Unified School District supra in terms often

repeated in later decisions We recognize that as its made indisputably clear from the language

of the constitutional provision local entities are not entitled to reimbursement for all increased

costs mandated by state law but only those costs resulting from a new program or an increased

level of service imposed upon them by the state.
165

Accordingly in City of San Jose v. State of

California166 the court held that withdrawal of funds to reimburse for a program was not a

new program under section 6 167
and that there is no basis for applying section 6 as an

equitable remedy to cure the perceived unfairness resulting from political decisions on funding

priorities.
168

Finally not only is an increase in costs not tantamount to a higher level of service

there is no evidence in the record of the incremental cost increase which might be alleged based

on accelerating the implementation of the final WLAs by one year.

Based on the foregoing the Commission finds that Implementation Task 20 does not impose any

new state mandated activities and does not result in a new program or higher level of service.

3. The Alternative Water Resources Management program is not a new program or

higher level of service.

163
In comments submitted on the draft staff analysis the District argues that the cases cited

herein are distinguishable and that no case addresses the issue of accelerated timetables for the

completion of a project. While true that no case directly addresses the issue of an accelerated

project two of the three cited cases also ultimately conclude that the local government claimant

has experienced a mandate based on the facts of those cases. More importantly however the

cases cited show that costs alone do not constitute a reimbursable mandate unless those costs are

shifted from the state to the local entity. Exhibit J Claimant Comments on Draft Staff Analysis

at
p. 5.

164

LongBeach Unified School District v. State of California 1990 225 Ca1.App.3d 155 at p.

173 citing County ofLosAngeles supra 43 Cal.3d at pp. 54-56 emphasis added.

165 LuciaMar Unified School District v. Honig 1988 44 Cal.3d 830 at p. 835 emphasis

added.

166

1996 45 Ca1.App.4th 1802 at pp. 1811-1813.

167
City of San Jose supra 45 Ca1.App.4th at

p.
1817.

168
45 Ca1.App.4th at p. 1813 citing County ofLos Angeles v. Commission on State Mandates

supra 1995 32 Ca1.App.4th 805 at
p. 817.
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The California Supreme Court in County ofLos Angeles 1
169

addressed the phrase new
program or higher level of service as follows

Looking at the language of section 6 then it seems clear that by itself the term

higher level of service is meaningless. It must be read in conjunction with the

predecessor phrase new program to give it meaning. . We conclude that the

drafters and the electorate had in mind the commonly understood meanings of the

term - programs that carry out the governmental function of providing services to

the public or laws which to implement a state policy impose unique

requirements on local governments and do not apply generally to all residents and

entities in the state.
170

Thus the Supreme Court articulated a multi-faceted test for new program or higher level of

service reimbursement requires 1 a new task or activity 2 which constitutes an increase in

service as compared to prior law 3 and which either provides a service to the public or

imposes requirements uniquely upon government rather than upon all persons and entities

equally.

The Regional Board has argued that the Resolution cannot impose a new program or higher level

of service because water quality objectives and TMDLs apply to a water body as a whole and all

dischargers are subject to them both public agencies and private industry alike. The

Commission need not address this argument
171

since the AWRM program is an optional

alternative to complying with the more stringent TMDL imposed by prior law which claimant

may choose to reject. Moreover the requirements of the AWRM provide a lower level of

service when compared to the law in effect immediately prior to the adoption of R4-2008-012.

Therefore based on the analysis below the Commission finds that the AWRM does not impose

a state mandated new program or higher level of service.

The Regional Board argues that Resolution R4-2008-12 cannot impose a new program or higher

level of service because it amended the Basin Plan to among other things adopt site-specific

169

County ofLos Angeles v. State of California 1987 43 Ca1.3d 46 at p. 56.

170
Ibid.

171
In comments submitted on the draft staff analysis the Regional Board entreats the

Commission to consider this argument anyway The Board. . respectfully requests that the

Commission address this argument in the context of the Resolution as a whole and determine

that the Resolution does not impose requirements unique to the government. However the

Second District Court of Appeal has previously called this theory into question when ruling on

the constitutionality of the State Water Resources Control Boards and the Regional Boards by

extension categorical exemption from the definition of a reimbursable executive order under

prior section 17516. The court stated the applicability of permits to public and private

discharges does not inform us about whether aparticular permit or an obligation thereunder

imposed on local governments constitutes a state mandate necessitating subvention under article

XIII B section 6. County ofLos Angeles v. Commission on State Mandates 2007 150

Ca1.App.4th 898 at
p. 919. In any event the Commission need not address this issue because

the AWRM program is voluntary and constitutes a lower level of service than that required

under prior law.
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objectives for chloride in the Santa Clara River that are less stringent than the generally

applicable water quality objectives that apply to other major dischargers to the Santa Clara

River...i72 The Regional Board argues thus if anything the 2008 Resolution imposes a lower

level of service in order to make it less expensive for the Claimant to implement the TMDL. 173

The Commission agrees.

The first water quality objectives for the Santa Clara River were established in 1975 in which

chloride objectives were set at 90 mg/L for Reach 5 and 80 mg/L for Reach 6.174 In 1978 the

Regional Board modified the chloride objectives to 100 mg/L for both Reaches 5 and 6. In 2002
the 100 mg/L objective was incorporated into a TMDL pursuant to the impairment listing under

section 303d of the Clean Water Act of certain reaches of the Santa Clara River and the threat

to salt-sensitive agriculture uses both within Reaches 5 and 6 and downstream.
175

Aside from

variances and temporary relaxation of the objectives due to drought conditions in the 1990s the

100 mg/L objective has remained the underlying standard from 1978 to the present.176

Resolution R4-2008-012 plainly states that the TMDL then in effect is being amended
conditionally to include the elements of the AWRM. 177

Therefore the underlying water quality

objectives and TMDL in effect are outside the subvention requirement because any activities or

requirements to meet the 100 mg/L objectives or the TMDL are not new and are not pled in

this test claim.

Both the District and the Regional Board agree that the AWRM contains relaxed requirements

as compared with the prior water quality objectives. The District describes the Resolution as

follows

The December 11 2008 amendment to the Basin Plan also modified the chloride

requirements. This amendment included the enactment of relaxed site specifzc

objectives SSOs for chloride in the Santa Clara River conditioned upon the

completion of activities set forth in the revised TMDL that contained new final

WLAs and a detailed implementation plan.178

The Regional Board states

In addition the 2008 Resolution reduces the compliance costs the Claimant would

otherwise incur. As detailed above the 2008 Resolution was specifically adopted

172
Exhibit B LA Regional Board Comments at p. 2 emphasis in original.

173
Exhibit B LA Regional Board Comments at p.

26 emphasis in original.

174
Exhibit A Test Claim at p. 7 Exhibit B LA Regional Board Comments at p. 9.

175
Exhibit A Test Claim at pp. 9-10 Exhibit B LA Regional Board Comments at pp. 10-11.

176
Exhibit A Test Claim at pp. 7-11 Exhibit B LA Regional Board Comments at pp. 9-11.

177
Exhibit A Test Claim at

p.
36. See also Exhibit B LA Regional Board Comments at

p.
705

transcript of December 11 2008 hearing.

178
Exhibit A Test Claim at

p.
11 emphasis added.
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to incorporate relaxed site-specific objectives into the Basin Plan in order to

implement the Claimants proposed AWRM program.179

In addition implementation actions to attain the prior TMDL would require advanced

treatment - that is reverse osmosis - of the full effluent from the Saugus and Valencia plants

with discharge into the ocean through a 43-mile brine line.
180

Under the AWRM reverse

osmosis desalination is only required at the Valencia WRP and the waste is permitted to be

disposed of through deep well injection.18i The District estimates that implementing the

advanced treatment upgrades at only one of the two facilities along with other tasks will cost

only approximately $250 million as opposed to $500 million under the prior TMDL.182

However in comments submitted on the draft staff analysis the District argues that both the

AWRM and the compliance plan adopted by the District on October 28 2013 are designed to

comply with Regional Board requirements that are far more stringent than the pre-TMDL
standard and that as argued above the comparison must be between the pre-TMDL
conditions and the present TMDL conditions - not comparisons between the various TMDL
standards adopted during the appeals process spanning form 2002 to 2008.

183 As explained

above there is no support in mandates law for this position and the requirements of the test

claim Resolution are as in all mandates cases evaluated with reference to the law in effect

immediately prior to the alleged test claim statute or executive order.
184

There is nothing in the AWRM that imposes a higher level of service on this claimant.

Resolution R4-2008-012 calls for the implementation of less-stringent requirements than under

prior law which the District has acknowledged will be less-expensive to implement. In addition

those requirements are conditional and the default requirements should the AWRM not

continue to be fully implemented are not new.

Based on the foregoing the Commission finds that the AWRM program is not a new program or

higher level of service and the costs and activities thereunder are denied.

C. Even if the Resolution Constitutes a State-Mandated New Program or Higher Level

of Service it Would not Impose Costs Mandated by the State Under Section

17556d Because the Claimant Has Sufficient Fee Authority as a Sanitation District

providing Sewer Services to Cover the Costs of the Program.

Government Code section 17556d provides that the Commissionshall not find costs mandated

by the state as defined in Section 17514 if the Commission finds that the local agency or

179
Exhibit B LA Regional Board Comments at p. 29.

180
Exhibit B LA Regional Board Comments at p.

719 transcript of December 11 2008

meeting emphasis added. See also Exhibit A Test Claim at p. 10 TMDL estimated to cost

$500 million.

181
Exhibit A Test Claim at p. 12 Exhibit B LA Regional Board Comments at p. 778-779.

182
Exhibit A Test Claim at pp. 10 12.

183
Exhibit J Claimant Comments on Draft Staff Analysis at p. 5.

184 LuciaMar Unified School District v. Honig 1988 44 Cal.3d 830 835.
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school district has the authority to levy service charges fees or assessments sufficient to pay for

the mandated program or increased level of service. The California Supreme Court upheld the

constitutionality of Government Code section 17556 subdivision d in County ofFresno v.

State of California.185 The court in holding that the term costs in article XIII B section 6
excludes expenses recoverable from sources other than taxes stated

Section 6 was included in article XIII B in recognition that article XIII A of the

Constitution severely restricted the taxing powers of local governments. See
County of Los Angeles I supra 43 Cal.3d at p. 61. The provision was intended to

preclude the state from shifting financial responsibility for carrying out

governmental functions onto local entities that were ill equipped to handle the

task. Ibid. see LuciaMar Unified School Dist. v. Honig 1988 44 Cal.3d 830
836 fn. 6 244 Cal.Rptr. 677 750 P.2d 318. Specifically it was designed to

protect the tax revenues of local governments from state mandates that would

require expenditure of such revenues. Thus although its language broadly

declares that the state shall provide a subvention of funds to reimburse .. local

government for the costs of a state-mandated new program or higher level of

service read in its textual and historical context section 6 of article XIII B

requires subvention only when the costs in question can be recovered solelyfrom

tax revenues.
186

Accordingly in Connell v. Superior Court of Sacramento County187 the Santa Margarita Water

District among others was denied reimbursement on the basis of its authority to impose fees on

water users. The water districts submitted evidence that rates necessary to cover the increased

costs of pollution control regulations would render the reclaimed water unmarketable and

would encourage users to switch to potable water. 188 The court concluded that the question

is whether the Districts have authority i.e. the right or power to levy fees sufficient to cover the

costs. Water Code section 35470 authorized the levy of fees to correspond to the cost and

value of the service and to defray the ordinary operation or maintenance expenses of the

district and for any other lawful district purpose.
189

The court held that the Districts had not

demonstrated that anything in Water Code section 354701imits the authority of the Districts to

levy fees sufficient to cover their costs and that therefore the economic evidence presented

by SMWD to the Board of Control was irrelevant and injected improper factual questions into

the inquiry.
190

Likewise in Clovis Unified School District v. Chiang the court found that the Controllers office

was not acting in excess of its authority in reducing reimbursement claims to the full extent of

the districts authority to impose fees even if there existed practical impediments to collecting

185

County ofFresno v. State of California supra 53 Cal.3d 482.

186
Id at p.

487.

187

Cal. Ct. App. 3d Dist. 1997 59 Ca1.App.4th 382

188
Id at p.

399.

189
Ibid.

190

Connell supra 1997 59 Ca1.App.4th at
p.

401.
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the fees. In making its decision the court noted that the concept underlying the state mandates

process that Government Code sections 17514 and 17556d embody is that to the extent a

local agency or school district has the authority to charge for the mandated program or

increased level of service that charge cannot be recovered as a state-mandated cost.
191

The

court further noted that this basic principle flows from common sense as well. As the

Controller succinctly puts it Claimants can choose not to require these fees but not at the

states expense.
192

Here Health and Safety Code section 5471 permits a sanitation district by ordinance approved

by a two-thirds vote of the members of the legislative body thereof to prescribe revise and

collect fees tolls rates rentals or territorial limits in connection with its water sanitation storm

drainage or sewerage system.
193

This section provides authority within the meaning of

section 17556d based on the plain language of both Health and Safety Code section 5471 and

Government Code section 17556.

Proposition 218 adopted by the voters in 1996 also known as the Right to Vote on Taxes Act
declared its purpose to protect taxpayers by limiting the methods by which local governments
exact revenue from taxpayers without their consent. Proposition 218 added articles XIII C and

XIII D to the Constitution194 article XIII D section 61ays out the procedures and requirements

for new or existing increased fees and charges

a Procedures for New or Increased Fees and Charges. An agency shall follow

the procedures pursuant to this section in imposing or increasing any fee or charge

as defined pursuant to this article including but not limited to the following

1 The parcels upon which a fee or charge is proposed for imposition shall be

identified. The amount of the fee or charge proposed to be imposed upon each

parcel shall be calculated. The agency shall provide written notice by mail of the

proposed fee or charge to the record owner of each identified parcel upon which

the fee or charge is proposed for imposition the amount of the fee or charge

proposed to be imposed upon each the basis upon which the amount of the

proposed fee or charge was calculated the reason for the fee or charge together

with the date time and location of a public hearing on the proposed fee or charge.

2 The agency shall conduct a public hearing upon the proposed fee or charge not

less than 45 days after mailing the notice of the proposed fee or charge to the

record owners of each identified parcel upon which the fee or charge is proposed

for imposition. At the public hearing the agency shall consider all protests

against the proposed fee or charge. If written protests against the proposedfee or

charge are presented by a majority of owners of the identified parcels the agency
shall not impose the fee or charge.

191
Clovis Unified School Dist. v. Chiang 2010 188 Ca1.App.4th 794 at p. 812.

192
Ibid.

193
Health and Safety Code section 5471a Stats. 2007 ch. 27 SB 444.

194
Exhibit X Text of Proposition 218.
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b Requirements for Existing New or Increased Fees and Charges. A fee or

charge shall not be extended imposed or increased by any agency unless it meets

all of the following requirements

1 Revenues derived from the fee or charge shall not exceed the funds required to

provide the property related service.

2 Revenues derived from the fee or charge shall not be used for any purpose

other than that for which the fee or charge was imposed.

3 The amount of a fee or charge imposed upon any parcel or person as an

incident of property ownership shall not exceed the proportional cost of the

service attributable to the parcel.

4 No fee or charge may be imposed for a service unless that service is actually

used by or immediately available to the owner of the property in question. Fees

or charges based on potential or future use of a service are not permitted. Standby

charges whether characterized as charges or assessments shall be classified as

assessments and shall not be imposed without compliance with Section 4.

5 No fee or charge may be imposed for general governmental services

including but not limited to police fire ambulance or library services where the

service is available to the public at large in substantially the same manner as it is

to property owners. Reliance by an agency on any parcel map including but not

limited to an assessors parcel map may be considered a significant factor in

determining whether a fee or charge is imposed as an incident of property

ownership for purposes of this article. In any legal action contesting the validity

of a fee or charge the burden shall be on the agency to demonstrate compliance

with this article.

c Voter Approval for New or Increased Fees and Charges. Except for fees or

charges for sewer water and refuse collection services no property related fee or

charge shall be imposed or increased unless and until that fee or charge is

submitted and approved by a majority vote of the property owners of the property

subject to the fee or charge or at the option of the agency by a two-thirds vote of

the electorate residing in the affected area. The election shall be conducted not

less than 45 days after the public hearing. An agency may adopt procedures

similarto those for increases in assessments in the conduct of elections under this

subdivision..

Section 6 thus provides that an agency seeking to impose or increase fees must identify the

parcels and the amount proposed and must provide written notice by mail to the record owners

of the identified parcels including notice of a public hearing at which the agency is required to

consider all protests. Written protests by a maj ority of owners of the affected parcels are

sufficient to defeat a fee increase. In addition the section provides that new or increased fees are

required to not exceed the funds required to provide the property related service not be used

for any purpose other than that for which the fee or charge was imposed not exceed the

proportional cost of the service attributable to the parcel and be actually used by or

immediately available to the owner of the property in question. The section provides

specifically that new fees or charges may not be imposed for general services such as police and
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fire protection. Finally voter
aýproval

is required except for fees or charges for sewer water
and refuse collection services.

5

The District asserts that the fee authority case law discussed above is no longer on point

because the most significant cases predate the passage of Proposition 218. The District

contends that this potential conflict is significant where a local agency is unable to obtain the

requisite approval to implement a proposed fee increase. The District asserts that it attempted

to implement the Proposition 218 process but the elected public officials could not support the

proposed rate increase in the face of fierce public opposition. The District states that in
2010 the Districts board declined to adopt the proposed rate increases based on the expectation

that any substantive rate increase would be overturned by way of referendum due to fierce

opposition from the Districts ratepayers.
196

In addition the District argues in comments on the draft staff analysis that it has no legal

authority to obtain reimbursement from the parties responsible for the majority of the chloride

concentration nor does it have the legal authority to obtain reimbursement from the beneficiaries

of the treatment. The District also argues that Clovis Unified supra is distinguishable from

this Test Claim in that the community college districts were authorized under the Education

Code to collect a specified sum of money from each student for health fees while the District

in contrast has no authority to raise sewer fees by a sum certain. In addition the District

argues that it is subject to Prop. 218 protests and referenda on the rates necessary to support the

TMDL facilities while the community colleges in Clovis Unified were not subject to Prop. 218

or referenda on the health fee because it was directly established by law.
197

However based on the plain language of article XIII D section 6 above voter approval is not

required for increases to water and sewer rates and the absence of a statute providing for a

specific dollar-amount fee increase is not relevant to the authority of sewer districts to raise

fees.
198

All remaining limitations of article XIII D must be satisfied e.g. parcels must be

identified and amounts proposed must be calculated fees shall not exceed the funds required to

provide service revenues may not be used for any other purpose amount of a fee must be

proportional to the cost of the service attributable to a parcel a public hearing must be held and if

written protests against the proposed fee or charge are presented by a majority of owners of the

identified parcels the agency shall not impose the fee or charge but the parties comments only

identify written protests as a limitation at issue here and state that elected public officials

could not support the proposed rate increase.

The Regional Board argues that assuming that Proposition 218 does apply to Claimants

proposals for rate increases...the number of written protests necessary to preclude the Board of

Directors from passing rate increases under Proposition 218 was noticeably lacking. Section

6a2 states that if written protests against the proposed fee or charge are presented by a

majority of owners of the identified parcels the agency shall not impose the fee or charge. The

195
California Constitution article XIII D section 6 adopted November 5 1996.

196
Exhibit A Test Claim at p.

26.

197
Exhibit J Claimant Comments on Draft Staff Analysis at p. 6.

198
California Constitution article XIII D section 6c adopted November 5 1996.
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Regional Board argues that there are nearly 69000 parcels connected to the Districts sewerage

system and therefore at least 34449 written protests would be a majority of the owners

required to defeat a rate increase. At the May 26 2009 and July 27 2010 hearings the District

received 203 written protests and 7 732 written protests respectively.
199

The District does not dispute the number of written protests needed or the number received the

Regional Boards mathematical reasoning presumes that a1169000 parcels represent a single

voting property owner but the District fails to argue the point rather the District argues that the

Districts Board quite reasonably believed that this large rate increase would be rejected if

challenged by initiative.20 Section 3 of Proposition 218 provides that the initiative power to

overturn a tax fee or assessment shall not be prohibited or otherwise limited and the District

maintains that an initiative to overturn the fee increase would qualify for the ballot with

approximately 6500 votes based on the estimated number of voters in the last gubernatorial

election who would be affected by the increase.
201

Therefore the District concludes that the

7732 written protests exceeded the number of signatures needed to qualify an initiative that

would overturn the rate increase.202

But written protests are not tantamount to an initiative petition and an initiative petition is not a

successful referendum. The District acknowledges that its own board declined to adopt the

proposed rate increases based on the expectation that any substantive rate increase would be

overturned by way of referendum.203 The Commission agrees with the Regional Board in that

the Claimant cannot rely on mere speculation as to what could happen as a defense to the fee

increase exception of section 17556d.204

The District argues that the Commissions decision on Discharge ofStormwater Runoff07-TC-09reflects the tension between Proposition 218 and the precedent of Connell205 discussed

above because the Commission found in that earlier test claim decision that Proposition 218

limited the authority of the local government to raise the necessary fees. Connell did not address

Proposition 218 because the water districts did not allege that their authority to raise fees was

impacted by Proposition 218.206 The water districts in Connell instead urged an interpretation of

authority under section 17556d that would necessarily include economic feasibility as a test

of sufficiency and the court rejected that interpretation. Moreover the Commissions decision

in Discharge of Stormwater Runoff concluded that Proposition 218 was a barrier to raising

199
Exhibit B LA Regional Board Comments at p. 20 citing Letter from Stephen R.

Maguin...to Council members regarding responses to comments made during the public

hearing on proposed rate increases.

200
Exhibit D Rebuttal Comments at p. 11.

201
Exhibit D Rebuttal Comments at p. 11 Fn. 8. See also article XIII C section 3.

202
Exhibit D Rebuttal Comments at p.

11.

203
Exhibit A Test Claim at p. 26.

204
Exhibit B LA Regional Board Comments at p.

31.

205

1997 59 Ca1.App.4th 382.

206

Id at
p.

402.
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assessments or fees only because stormwater management charges were not water or sewer
services provided directly to users and thus exempt from the voter approval requirement of

Proposition 218. The Commission concluded that without the exemption from voter approval

under section 6c it is possible that the local agencys voters or property owners may never

adopt the proposed fee or assessment but the local agency would still be required to comply with

the state mandate.
207

Therefore the Commissions earlier decision though it would not in any event be precedential is

distinguishable on the very same ground that renders Connell significantly poignant. The

District cannot rely on the unwillingness of voters to raise fees because the fees in question fall

based on the plain language of the Constitution outside voter-approval requirement of article

XIII D section 6c. The District would have the Commission recognize political realities as a

test of the Districts authority under Health and Safety Code section 5471 to raise fees but

here as in Connell the plain language of the statute defeats the Districts position. The

District asserts that political realities...made it impossible for the District to raise fees but

ultimately the Districts board declined to adopt the proposed rate increases...208 In the same

way that the court in Connell declined to find that an inability to market reclaimed water would

undermine the sufficiency of the districts authority to raise fees the Commission here

declines to make a finding that political opposition undermines the authority of a sanitation

district to raise fees.

Furthermore the ground upon which the District seeks to distinguish Clovis Unified that the

District does not have statutory authority to raise rates by a sum certain only serves to

demonstrate why the Health Fee Elimination mandate was held to constitute a reimbursable new

program offset by the authorized revenues while this test claim Resolution does not impose

costs mandated by the state under section 17556d. The Health Fee Elimination mandate

underlying Clovis Unified was approved for ongoing reimbursement in the test claim decision

only because the fee authority of the community colleges was limited to a certain dollar amount
indexed to inflation and that amount was held as a matter of law to be insufficient to cover the

entire mandated cost of the program.
209 Had the community colleges held fee authority as broad

as is provided to the District under Health and Safety Code section 5471 the result of the

analysis under section 17556d in Clovis Unified would have been the same as discussed herein

where fee authority is sufficient to cover the costs of the mandated activities there can be no

reimbursable costs mandated by the state.

Based on the foregoing the Commission finds that the District has not incurred increased costs

mandated by the state pursuant to section 17556d.

207

Discharge of Stormwater Runoff 07-TC-09 at
p.

106 citing Howard Jarvis Taxpayers

Association v. City of Salinas 2002 98 Ca1.App.4th 1351 at pp. 1358-1359 concluding that

citys charges on developed parcels to fund stormwater management were property-related fees

but not covered by the exemption for water and sewer fees and thus required voter approval.

208
Exhibit A Test Claim at

p.
26 emphasis added.

209
See Education Code section 76355 Stats. 2005 ch. 320 Test Claim Decision Health Fee

Elimination CSM-4206.
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V. Conclusion

Based on the foregoing discussion and analysis the Commission denies this test claim and

concludes that Resolution No. R4-2008-012 adopted December 11 2008 by the Los Angeles

Regional Water Quality Control Board does not constitute a reimbursable state-mandated

program within the meaning of article XIII B section 6 of the California Constitution and

Government Code section 17514.
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Glossary of Frequently Used Water Quality Related Terms and Acronyms

Alternative Water Resources An alternative to meeting the prior TMDL and WLA
Management program AWRM requirements of the former basin plan. The

requirements for the AWRM were included in a

MOU entered into by the stakeholders which was

then included in the revised Upper Santa Clara River

TMDL and SSOs by Resolution R4-2008-012.

California Antidegradation Policy A 1968 State Board policy that precludes water

quality degradation in the state unless specific

conditions are satisfied.

Clean Water Act CWA

Effluent

The primary federal law governing water pollution.

The CWA was enacted in 1972 to restore and

maintain the chemical physical and biological

integrity of the nations waters and includes a goal to

eliminate the discharge of pollutants into the

navigable waters by 1985.

Wastewater - treated or untreated - that flows out of a

treatment plant sewer or industrial outfall generally

refers to wastes discharged into surface waters.

Environmental Impact Report EIR A detailed statement prepared in accordance with

California Environmental Quality Act CEQA
whenever it is established that a project may have a

potentially significant effect on the environment. The

EIR describes a proposed project analyzes potentially

significant environmental effects of the proposed

project identifies a reasonable range of alternatives

and discusses possible ways to mitigate or avoid the

significant environmental effects. Pub. Resources

Code 21061 21100 and 21151 Cal. Code Regs.
tit. 14 15362.

Federal Antidegradation Policy The CWAs antidegradation policy is found in section

303d and further detailed in federal regulations. Its

goals are to 1 ensure that no activity will lower water

quality to support existing uses and 2 to maintain

and protect high quality waters.
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Porter-Cologne Water Quality Control Californias Porter-Cologne Water Quality Control

Act Act was enacted in 1969 to allocate and to protect the

waters of California. Through it the State Board and

regional boards were established. Many of its

provisions mirror those of the CWA which was

modeled in part on Porter-Cologne.

Reclaimed Water Treated effluent that is considered to be of appropriate

quality for an intended reuse application.

Regional Water Quality Control Boards The nine RWQCBs develop and enforce water quality

RWQCBs or Regional Boards objectives and implementation plans to protect the

States waters recognizing local differences in

climate topography geology and hydrology.

Site Specific Objective SSO Water Quality Objectives WQOs adjusted to reflect

localized site specific conditions. Usually initiated by

a discharger to allow discharge of pollutants at greater

than background levels.

State Water Resources Control The state board charged with protecting the waters of

BoardSWRCB or State Board California. The SWRCB has joint authority of water

allocation and water quality protection. It also

oversees and supports the work of the regional boards

RWQCBs.

Total Maximum Daily Load TMDL A calculation of the maximum amount of a pollutant

that a waterbody can receive and still safely meet

water quality standards.

Waste Load Allocation WLA The portion of a receiving waters loading capacity

that is allocated to one of its existing or future point

sources of pollution e.g. permitted waste treatment

facilities.

Water Quality Obj ectives WQOs Define the level of water quality that shall be

maintained in a water body or portion thereof.

Water Reclamation Plant WRP A plant which treats sewage and produces reclaimed

water.
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Exhibit A Commission on

f or CSM Uce Onty
n d ateS

Filing
Dttte

Santa Clarita Valley Sanitation District of Los Atgeles Counys Test Claim Regarding

the Upper Santa Clara River Chloride Total Maximum Daily Load Requirements

YLmposed by the Los Angeles Regional Water Qualitv Contrpl Board in Resolution

2. C14A1NiANi INTOttht4TIUiti R4-2008-0012

Santa Clarita Valley Sanitation District of Los Angeles County

Name of Local Agency or School District

Stephen R. Maguin

CTal-mant Contact

Chief Engineer and General Manager

Title

1955 Worlanan Mill Road

Street Address

Whittier California 90601

City State Zip

562 699-7411

Telephone Number

562699-5422
Fax Nttmber

smaguintacsd.orgý

cst C1aini C I _

4. 11L.ST LAlli S7ATLi7ES OR
EY11CUIIVE ORDERS -ITED

Please identý all coae sections statures bttt mrmbers

regulations ancllor executlve orders that impose the alleged

mandate e.g Penal Code Section 2045 Statutes 2004

Chapter 54 /AB 290. When alleging regulatJons or

executive orders please include the effective date of each one.

E-Mail Address

CLAtNIANI 1ýEPRESTNATIVC
IýTFQ lzNMAT N

Claimazit de3ignates the following person ta act as

its sole representative in this test claizn. All

correspondence and communications regarding this

claim shall be forwarded to this representative. Any

change in representation must be authorized by the

claimant in writing and sent to the Commission on

State Mandates.

Daniel V. Hyde Rsq.

Claiinant Representative Name

Attorney for the Santa Clarita Valley Sanitation District ofLos Angele

1 e
- - .. -

County

Lewis Brisbois Bisgaard Smith LLP

rgantzation

221 N. Figueroa Street Suite 1200

Street A dress

Los Angeles Californ3a 90012

Ci State Zi

Los Angeles Regional Water Quality Control Board

Resolution No. R4-2008-012 effective date of

December 11 2008.

IN Copies of all statattes and executive orclers cited are

Y p
attuchecl.

213 580-5103

Telephone Nuinber Sections 5 6 and 7 are attached as follows

213 250-7900 5. Writteb Narrative pages 9- to 2ý
Fax Number

6. Declarations pages 541 to 555

hyde rtilbslaw.comý_ 7. Documentation pages 29 to 660

E-Mail Address

Revised 1/2008
Index of Exhibits pages 26 to 28
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Sections 5 6 and 7 should be answered on separate sheets ofplain 8-1/2 x 11 paper. Each sheet shoulAWANandates

the test claim name the claimant the section number and heading at the top of each page.

WRITTEINARRA11VF 6. DECLARATIONS

Under the heading 5. Written Narrative please identify Under the heading 6. Declarations support the written

the specific sections of statutes or executive orders narrative witll declarations that

alleged to contain a mandate. A declare actual or estimated increased costs

Include a statement that actual and/or estimated costs that will be incurred by the claimant to implement

resulting from the alleged mandate exceeds one the alleged mandate

thousand dollars $1000 and include all of the following B identify all local state or federal funds and fee
elements for each statute or executive order alleged

authority that may be used to offset the increased

A A detailed description of the new activities costs that will be incurred by the claimant to

and costs that arise from the mandate implement the al leged mandate including direct

and indirect costsB A detailed description of existing activities

and costs that are modified by the mandate. C describe new activities performed to implement

specified provisions of the new statute or

C The actual increased costs incurred by the executive order alleged to impose a reimbursable

claimant during the fiscal year for which the state-mandated program specific references

claim was filed to implement the alleged shall be made to chapters articles sections or

mandate.
page numbers alleged to impose a reimbursable

D The actual or estimated annual costs that
state-mandated program

will be incurred by the claimant to implement D If applicable describe the period of

the alleged mandate during the fiscal year reimbursement and payments received for full

immediately following the fiscal year for which reimbursement of costs for a legislatively

the claim was filed. determined mandate pursuant to Section 17573

and the authority to file a test claim pursuant toE A statewide cost estimate of increased costs
paragraph 1 of subdivision c of Sectionl7574.

that all local agencies or school districts will

incur to implement the alleged mandate E are signed under penalty of perjury based on

during the fiscal year immediately following the declarants personal knowledge information

the fiscal year for which the claim was filed. or belief by persons who are authorized and

F Identification ofall of the following funding
competent to do so.

i.
sources available for this program

7. DOCUMENTATION
_ý

i Dedicated state funds Under the heading 7. Documention support the

ii Dedicated federal funds written narrative with copies of all ofthe following

iii Other nonlocal agency funds

iv The local agencys general purpose funds A the test claim statute that includes the bil I

v Fee authority to offset costs
number alleged to impose or impact a mandate

and/orG Identification of prior mandate

determinations made by the Board of
B the executive order identified by its effective

Control or the Commission on State
date alleged to impose or impact a mandate and

Mandates that may be related to the alleged Crelevant portions of state constitutional

mandate.
provisions federal statutes and executive orders

H Identification of a legislatively determined
that may impact the alleged mandate and

mandate pursuant to Government Code D administrative decisions and court decisions

section 17573 that is on the same statute or cited in the narrative. Published court decisions

executive order.
arising from a state mandate determination by

the Board of Control or the Commission are

exempt from this requirement and

E statutes chapters of original legislatively

4 determined mandate and any amendments.
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8. CLATIrl CER7IEICrITION

Read sign and date this section and insert at the end ofthe test claim submission.

This test claim alleges the existence of a reimbursable state-mandated program within the

meaning of article XIII B section 6 of the California Constitution and Government Code section

17514. I hereby declare under penalty of perjury under the laws of the State of California that

the information in this test claim submission is true and complete to the best of my own

knowledge or inforn-iation or belief.

Stephen Maguin Chief Engineer and General Manager
Print or Type lýame ofLLA uthorize Local Agency Print or Type itfýý
or School District Official

Signatureof Authorized Local AgdR6y or

School District Official

March 28 2011

Date

If the declarant for this Claim Certifacation is different from the Claimant contact identified in section 2 of the

test claimforin please provide the declarantý address telephone nLamber fax nunaber and e-naail address

below.
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TEST CLAIM TITLE.

Test Claim Submitted by the Santa Clarita Valley Sanitation District of Los Angeles County

Regarding the Upper Santa Clara River Chloride Total Maximum Daily Load Requirements

Imposed by the California Regional Water Quality Control Board of Los Angeles in Resolution

R4-2008-012.

CLAIMANT INFORMATION.

Name of Local Agency Santa Clarita Valley Sanitation District of Los Angeles County

the District

Claimant Contact Stephen R. Maguin

Title Chief Engineer and General Manager

Street Address 1955 Workman Mill Road

City State Zip Whittier California 90601

Telephone number 562 699-7411

Fax number 562 699-5422

E-mail address smaguinaýlacsd.org

CLAIMANT REPRESENTATIVE INFORMATION.

Claimant Contact Daniel V. Hyde
Title Attorney for the District

Organization Lewis Brisbois Bisgaard Smith LLP

Street Address 221 N. Figueroa Street Suite 1200

City State Zip Los Angeles California 90012

Telephone number 213 580-5103

Fax number 213 250-7900

E-mail address hydaýlbbslaw.com

TEST CLAIM STATUTES OR EXECUTIVE ORDERS CITED.

Please identify all code sections statutes bill numbeYs regulations and/or executive oYdel-s that

impose the alleged mandate. When alleging regulations or executive orders please include the

effective date qf each one.

The regulations creating the mandate relate to water quality objectives for chlorides and

were generated by the Los Angeles Regional Water Quality Control Board Regional Water

Board or Board specifically Resolution No. R4-2008-012. Regional Water Board

Resolution No. R4-2008-012 Amcndment to the Water Quality Control Plan for the Los Angeles

Region to Adopt Site Specific Chloride Objectives and to Revise the Upper Santa Claý-a River

USCR Chloride Total Maximum Daily Load Req-uirements TMDL Dec. 11 2008

Resolution No. R4-2008-012 or Chloride TMDL Resolution attached as Exhibit Exh.
1. This regulation and other relevant regulations are fully described in Subsection 4B. of this

Test Claim. Subsection 4A. describes the context in which these discretionary regulations were

issued.

482 7-7914-5737.1

Test Claini Submitted by the Santa Clarita Valley

Sanitation District of Los Angeles County
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The State Regulates Water Quality.

The Clean Water ActPrescri.bes Minimum Reýluirements and Perrnits

States to Adott Additionalor More Strin_entRerluirements.

The Federal Water Pollution Control Act Clean Water Act or Act 33 U.S.C.

1251 et seq. prescribes a minimum level of regulation or floor for specified industrial and

municipal discharges to waters of the United States based primarily on minimum technological

controls. See e.g. 33 U.S.C. 1311b1A 33 U.S.C. 1311b1B and 33 U.S.C. 1316.

The Clean Water Act also generally requires compliance with more stringent limitations

including those adopted to meet water quality standards treatment standards or schedules of

compliance established pursuant to state statutes or regulations. 33 U.S.C. 1311b1C.

The Act encourages states to play the primary role in regulating water quality. See
33 U.S.C. 1313 1342b. If a state meets the minimum Clean Water Act program

requirements the United States Environtnental Protection Agency US EPA will foi-inally

delegate authority to that state to accomplish the goals of the Act. See 33 U.S.C. 1342b 40

C.F.R. 123.25. In California the State Water Resources Control Board State Water Board
and the nine regional water quality control boards including the Los Angeles Regional Water

Board are authorized to implement the requirements of the Act. See Cal. Water Code 13370

- 13389 see also Memorandum of Agreement Between the US EPA and the State Water

Sources Control Board MOA Sept. 28 1989 attached as Exh. 2.

Although the Clean Water Act ensures that more-stringent state limitations may be used

to regulate matters within the purview of the Act water quality standards treatment standards

limitations or schedules of compliance enacted by the states are discretionary decisions adopted

under the states laws regulations or administrative policies. See 40 C.F.R. 130.0a and

b. These more-stringent state requirements while not mandated by the Act become a part of

regulation performed under the auspices of the Act so that dischargers cannot evade state

requirements when pursuing federal authorization to discharge. See e.g. 40 C.F.R. 123.25.

Section 1313 of the Act requires states to adopt water quality standards for the beneficial

uses of waters of the United States and the water quality criteria for specific uses of those waters

e.g. 5 milligrams per liter mg/L of copper might be the water quality criteria to protect

specified aquatic beneficial uses. See 33 U.S.C. 1313c. States must also establish a process

for continuing review and revision of the standards. Id. see also 40 C.F.R. 130.5. Also

Section 303d of the Act requires states to continually identify those waters of the United States

within their boundaries that do not meet water quality standards the 303d List raiik them in

order of priority for enforcement and prepare TMDLs for those waters that will ensurere-attainmentof the standard through action by regulated dischargers. See 33 U.S.C. 1313d 4

C.F.R. 130.7. TMDLs contain estimates of and assign permissible loads for point andnon-pointsource discharges called wasteload allocations WLAs necessary to meet and

maintain the applicable water quality standard. Id. While the Clean Water Act mandates these

planning activities it leaves to the states their evaluation and specific determination of regulatory

requirements based in part upon site-specific factors. See e.g. 40 C.F.R. 131.4 and 131.6.

4827-7914-5737.1

Test Claim Submitted by the Santa Clarita Valley

Sanitation District of Los Angeles County
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When states adopt water quality standards that will be used to implement the Act adopt a

303d List or subsequent TMDLs under the Act they provide the US EPA with documentation

regarding these standards for the US EPA to review and approve or disapprove based upon
whether the standards satisfy the Acts minimum requirements. See 33 U.S.C. 1313c
1313d2 40 C.F.R. 131.21. If the US EPA disapproves a state-generated standard because

it does not meet the Acts requirements any replacement standard promulgated by the US EPA
is subject to the same policies procedures analyses and public participation requirements

established for the states. 40 C.F.R. 131.22c. Thus a states program for water quality

regulation always remains tantamount to if not superior to the Act.

Water ualitReýýt1ation under the Clean WaterActand Californias

Porter-Coloýi e Water iualit__Control Act.

In California the Porter-Cologne Water Quality Control Act Porter-Cologne Act
codified at California Water Code Water Code sections 13000 et seq. establishes a

comprehensive statewide program for water quality control and the regulation of discharges to

waters of the state. Chapter 5.5 of the Water Code provides Californias statutory framework for

implementing the Clean Water Act and the National Pollutant Discharge Elimination System

NPDES permit program. Water Code section 13372 requires consistency between the

Water Codes prescribed water quality program and the Clean Water Acts minimum mandates

resulting in a coordinated system that satisfies the Acts minimum requirements while including

more-stringent state requirements.

Like the Clean Water Act the Porter-Cologne Act requires the adoption of water quality

standards along with a program to achieve and maintain those standards. See Water Code

13240 - 13242. These standards and the means by which they are to be implemented are set

forth in water quality control plans basin plans for each of the nine regions in California.

Id. The Regional Water Board is authorized to implement both the Clean Water Act and the

Porter-Cologne Act in its region. The State Water Board is responsible for setting statewide

policy and reviewing actions taken by the nine regional boards. See Water Code13140-13197.513220-13228.15 and 13320-13321.

Section 1342 of the Porter-Cologne Act establishes the NPDES program. NPDES

permits are issued to regulate point sources that discharge pollutants into waters of the United

States. 33 U.S.C. 1311a 1342 and 136212. Discharge limitations derived from water

quality standards and WLAs derived from TMDLs are implemented in NPDES permits. In

California NPDES permits are issued by the State Water Board and the Regional Water Board

as part of the Clean Water Act program. See Water Code 13377. States maintain flexibility

under the Clean Water Act as to the specific terms included in an NPDES permit particularly in

detei-mining the necessity for and the type of discharge restriction that may be necessary. If the

boards deteimine that a numerical discharge limitation is appropriate they will determine the

proper level for restriction. See e.g. 40 C.F.R. 122.44.

///

///

4827-7914-5737.1

Test Claim Submitted by the Santa Clarita Valley

Sanitation District of Los Angeles County
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State permits that authorize discharges to waters of the state are issued as Waste

Discharge Requirements WDRs. Water Code 13263. WDRs may be issued

concurrently with NPDES permits if a discharge is to waters of both Califoinia and the United

States. Water Code 13263 and 13377. WDR requirements are derived from the regional

basin plans and any applicable state-wide water quality plans adopted by the State Water Board.

If an NPDES permit is also applicable that pennit will impose the federally-mandated minimum

requirements upon dischargers to satisfy the Clean Water Act and any applicable TMDL-based

requirements.

Los Angeles Regional Water Boards TMDL Requirements and the

Districts Mandate Test Claim.

TheDistrictOperates Sivnificant Wastewater Infi-astructure.

The District provides sewerage services to the Santa Clarita Valley which is located in

the northwest portion of Los Angeles County. The Districts service area includes the City of

Santa Clarita and a portion of unincorporated Los Angeles County and serves approximately

250000 residents with roughly 70000 homes and commercial establislunents. The Districts

sewer system consists of an interconnected network of more than thirty miles of tnink sewers

one pumping plant and two interconnected water reclamation plants the Saugus and the

Valencia Water Reclamation Plants WRPs.

The Saugus and Valencia WRPs are tertiary treatment plants that provide comminution

grit removal primary sedimentation flow equalization conventional activated sludge biological

treatment operating in nitrification denitrification NDN mode secondary sedimentation inert

media filtration chlorination and dechlorination. Both plants discharge effluent into the Santa

Clara River. The Saugus WRP has a design capacity of 6.5 million gallons per day mgd and

the Valencia WRP has a design capacity of 21.6 mgd. While the Saugus and Valencia WRPs

produce water that generally meets Californias primary Drinking Water Standards for chemical

constituents conventional tertiary treatment is not designed to remove chloride during the

treatment process.

The Reý_ional Water Boards Settinr of Chloride Obiectives Was
Discretionarv Reaatorv Activit

In 1975 the Regional Water Board established water quality objectives for chloride a

component of salinity in most of the regions bodies of water including the Santa Clara River.

The 1975 Basin Plan adopted a water quality objective for chloride based on flow-weighted

annual average values of 90 and 80 mg/L for Reaches 7 and 8 of the Santa Clara River

respectively. These objectives were intended to protect what the Board assumed were

background water quality conditions along with the beneficial uses identified in the 1975 Basin

Plan including off-stream agricultural irrigation. Exh. 1 at p. 2 5. The water quality

objectives were modified to 100 mg/L as a flow-weighted annual average in the 1978 Basin

482 7-7914-5737.1

Test Claim Submitted by the Santa Clarita Valley

Sanitation District ofLos Angeles County
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Plan. See Memorandum re 1975 Chloride Objective and 1978 and 1994 Revisions to Chloride

Objectives for Reaches 5 and 6 Oct. 7 2007 at p. 3 attached as Exh. 3. The upper reaches of

the Santa Clara River include newly named Reaches 5 and 6foi-merly Reaches 7 and 8 which

are located upstream of the Blue Cut gauging station which is west of the Los Angeles -

Ventura County line between the cities of Fillmoreand Santa Clarita.

At the same time the Regional Board adopted the water quality objective for Reaches 5

and 6 the Board also adopted chloride objectives for remaining reaches of the Santa Clara River

and other waters in the region. These objectives varied substantially ranging from 50 to 150

mg/L. See generally 1975 Basin Plan Water Quality Objectives for Inland Surface Waters

Santa Clara River Basin. The Boards designation of these varied objectives reflects its

discretion over specific water quality objectives for the Santa Clara River.2 Following the US
EPAs approval of the objectives the objectives became effective to implement the Clean Water

Act and the NPDES Permit program.

From 1979 through 1989 neithef of the WRPs NPDES permits included discharge

limitations for chloride. Between 1990 and 2000 an intricate set of regulatory approvals

modified the chloride objective to account for drought variances and other factors.3 See e.g.

i A footnote in the Basin Plan identified that this objective was based on a flow weighted

annual average. When the Basin Plan was amended in 1994 the footnote was deleted from the

adopted version of the Basin Plan without an explanation of the modification. Since that time

the Regional Water Board had interpreted the 100 mg/L chloride water quality objective as an

instantaneous maximum not to be exceeded.

2
Since that time c.hloride concentrations set to protect industrial processing beneficial

uses range from 20 to 1000 mg/L while protection standards for agricultural uses range from

100 to 355 mg/L. See Water Quality Control Plan Los Angeles Region Basin Plan for the

Coastal Watersheds of Los Angeles and Ventura Counties 1994 Basin Plan at
p. 3-12

attached as Exh. 4. Objectives in the 1994 Basin Plan for chloride in groundwater used

specifically for agricultural irz-igation range from 15 to 500 mg/L throughout the region with the

objectives for the Eastern Santa Clara and Ventura Central Basins ranging from 30-200 mg/L.

Id. at pp. 3-20 to 3-21.

3

For instance from 1990 - 1997 permit limits for wastewater treatment facilities

throughout the Los Angeles region were set as water supply plus 85 mg/L or 250 mg/L
whichever was less under the policy that was adopted in 1990 and extended in 1993 and 1995

Regional Water Board Resolution No. 90-04 Effects of Drought-Ihzduced Water Supply

Changes and Water Conservation MeasuYes on Compliance with Waste Discharge Reguii-em.ents

within the Los Angeles Region Mar. 26 1990 Drought Policy attached to this Test Claim as

Exh. 5.

In 1997 the Regional Water Board extended the Drought Policy for the Santa Clara

River but set the interim limits at 190 mg/L to reflect the same intent. During the drought of the

early 1990s chloride levels in the water supply reached a maximum of 105 mg/L so this was

considered the maximum level likely to recur. The chloride loading contributed from sources

other than potable water supply has dropped from over 100 mg/L in the Santa Clarita Valley to

footnote continued
4827-7914-5737.1

Test Claim Submitted by the Santa Claf-itca Valley

Sanitation District ofLos Angeles County
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Exh. 5the Drought Policy renewed and revised in 1993 and 1995 to reflect changed conditions

due to water supply chloride levels see also Regional Water Board Resolution 97-02

Amendment to Water Quality Control Plan to Incorporate a Policy for Addressing Levels of

Chloride in Discharges of Wastewater Jan. 27 1997 attached as Exh. 6 to this Test Claim. In

1998 Reaches 5 and 6 of the USCR appeared for the first time on the States 303d List of

impaired water bodies for chloride because the waters did not meet the Regional Water Boards

100 mg/L water quality objective.

The chloride levels contained in the waters discharged from the two WRPs also reflect

the substantial amount of chlorides contained in the potable water received by the WRPs.

Chloride levels in the potable water supply are connected to the states cyclical drought

conditions. Except for the period fi-om 1997-2003 when now-banned residentialself-regeneratingwater softeners contributed increasing levels of chloride to the sewerage system

trends for chloride levels in reclaimed water have closely tracked the trend for chloride levels in

the potable water supply. Approximately 50-60% of the Santa Clarita Valleys water supply

comes from the State Water Project. During droughts the components of the water furnished

through the State Water Project reflect elevated chloride levels present in the San Francisco Bay
Delta.

In early 2000 the Regional Water Board proposed a Basin Plan amendment that would

change the objective for chlorides from 100 mg/L instantaneous maximum to 143 mg/L based on

a 12-month rolling average with 180 mg/L as a maximum not-to-exceed level. See Regional

Water Board Notice ofPublic Hearing for a proposed amendment to the California Regional

Water Quality Contr-ol Plan for the Los Angeles Region for Water Quality Objective Chloride

Changes at Santa Paula and Santa Clarita Reaches of the Santa Clara River Notice at p. 1

Jun. 26 2000 attached as Exh. 7. The Regional Water Boards Staff Report stated that new

evidence demonstrated that avocados were never grown in the Santa Clarita reaches of the

Santa Clara River and do not represent an existing as defined in the Basin Plan beneficial

use in that reach. See RWQCB Staff Report Addendum Basin Plan Amendment to Modify the

Clzloride Objective for Reaches at Santa Clarita and at Santa Paula in the Santa Clara River

Jun. 6 2000 at p. 6 attached as Exh. 8 see also Regional Water Board Public Hearing

Transcript Hearing Transcript re Basin Plan Amendment for the Santa Clara River Dec. 7
2000 at p. 3519-21 attached as Exh. 9 in the Santa Clarita reaches 7 and 8 there are and

never have been avocado or strawberries grown.. The Regiotial Water Board staff also

determined that the proposed changes were protective of agricultural water supplies as used in

the Santa Clara River Watershed. See Exh. 7 - Notice at p. 2.

///

approximately 50 mg/L due to the comprehensive chloride source reduction program that has

been implemented by the District over the past ten years including unprecedented efforts in the

state of California State to ban the use of residential self-regenerating water softeners. See

e.g. Santa Clara River Chloride Reduction Ordinance of 2008 SCVSD Water Softener

Ordinance Jun. 11 2008 Exh. 10 to this Test Claim.

4827-7914-5737.1

Test Claim Submitted by the Santa Clarita Valley

Sanitation District ofZos Angeles County
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A legal opinion from the State Water Boards Office of Chief Counsel found that

The evidence in the record apparently indicates that water froin the Santa Clarita

reach of the Santa Clara River is not currently used to irrigate salt-sensitive crops
such as avocados or strawberries. Nor has it been used in the past for this purpose.

Also chloride levels in the Santa Clarita reach have apparently not changed for the

past 25 years or so. They are approximately 143 mg/l. Based on this infonnation I

conclude that the proposed chloride objective of 143 mg/l is protective of the existing

agricultural beneficial use. Therefore it is unnecessary to adopt a subcategory of the

agricultural use such as restricted agricultural use.

See Memorandum from Sheila Vassey Senior Staff Counsel State Water Board Office of Chief

Counsel to Jon Bishop Los Angeles Regional Water Board re Agricultural Beneficial Use in

Santa Clara River Oct. 12 2000 attached as Exh. 11.

Despite these detenninations the Regional Water Boards staff abruptly reversed its

position at the December 7 2000 hearing on the Basin Plan amendment. The staff now

recommended against revising the chloride water quality objectives based on new data

demonstrating that the chloride concentrations in the Santa Clara River at the LA-Ventura

County line downstream of Reaches 5 and 6 and the WRPs exceeded 100 mg/L. Based on the

new data the staff concluded that the rivers assimilative capacity for chloride downstream

had been exceeded and could cause a problem for downstream agricultural users especially

those growing salt-sensitive crops like avocados. Based upon these representations and lacking

any evidence in the record to support its decision the Regional Water Boards staff

recommended that the Board instruct it to prepare a TMDL to Yneet the previously-adopted 100

mg/L chloride objective. Exh. 9- Hearing Transcript at pp. 30-31 and 44-45.

On October 24 2002 the Regional Water Board adopted Resolution No. 02-018

amending the Los Angeles Regions Basin Plan to include a TMDL for chloride in the Santa

Clara River based on the 303d listing that originally occurred in 1998. In that resolution the

Board assigned final WLAs to the Valencia and Saugus WRPs of 100 mg/L to be included also

in their NPDES permits. Regional Water Board Resolution No. R02-018 Amendment to the

Water Quality Control Plan Basin Plan for the Los Angeles Regional to Incorporate a TMDL

for Chloride in the USCR Oct. 24 2002 attached as Exh. 12 to this Test Claim. The TMDL
also included interim WLAs for the plants to provide the District time to implement chloride

source reduction complete site-specific objective SSO studies and make any necessary

modifications to the WRPs. At that time the District detennined that complying with this

TMDL would among other things require it to construct costly advanced treatment facilities and

would cost approximately $500 million. The District appealed the Boards decision to the State

Water Board.

The State Water Board remanded consideration of the TMDL to the Regional Water

Board in 2003. See State Water Board Resolution No. 2003-0014 Remanding an Amendment

to the Water- Quality Control Plan for the Los Angeles Region to Incorpoi-ate TMDL for Chloride

in USCR Feb. 19 2003 attached as Exh. 13. On remand the Regional Water Board modified

the TMDL in July 2003 in Resolution R4-2003-008. Regional Water Board Resolution No.
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R03-008 Amendfnent to the Water Ouality Control Plan for the Los Angeles Region to

Incorporate TMDL for Chloride in USCR Jul. 10 2003 attached as Exh. 14. In May 2004
the Board further revised the interim WLAs and implementation plan in its Resolution No.04-004.

Exh. 1 at p. 2 9. That resolution 1 extended the final compliance deadline to 2018
and 2 directed studies be performed to characterize the sources fate transport and specific

impacts of chloride in the Santa Clara River including impacts to downstream reaches and

underlying groundwater basins. Id. This version of the TMDL was approved by the US EPA
and became effective in May 2005.

The Regional Water Board has twice shortened the compliance period after the 2004

TMDL was issued. In 2006 the Board shortened the overall compliance period by two years

making the final waste load allocations for chloride operative in May 2016. Regional Water

Board Resolution No. R4-2006-016 Amendment to the Water Quality Control Plan for the Los

Angeles Region through revision to the Implementation Plan fbr the USCR Chloride TMDL
Resolution 04-004 Aug. 3 2006 attached as Exh. 15.

On December 11 2008 the Regional Water Board adopted Resolution No. R4-2008-012

which further reduced the compliance period making the final waste load allocations for

chloride operative in May 2015. The December 11 2008 amendment to the Basin Plan also

modified the chloride requirements. This amendment included the enactment of relaxed site

specific objectives SSOs for chloride in the Santa Clara River conditioned upon the

completion of activities set forth in the revised TMDL that contained new final WLAs and a

detailed implementation plan. See Exh. 1- Resolution No. R4-2008-0012 SSOs of 117 and

130 mg/L for non-drought and drought conditions respectively in the Santa Clara River at the

Los Angeles and Ventura County line and WLAs of 150 mg/L for the WRPs. These

modifications were identified as the alternative water resources management approach or

AWRM. Exh. 1 at p. 4 15.

If the AWRM program is not timely implemented the water quality objectives for

chloride will revert back from the conditional SSOs to the current levels of 100 mg/L. Id. at p.

5 21. This resolution was approved by the State Water Board on October 20 2009 and it was

also approved by the States Office of Administrative Law and the US EPA in April 2010. Final

approval from the US EPA made the revised TMDL fully effective under the Clean Water Act.

The NPDES permits for the two WRPs last updated in June 2009 reflect these terms. See

Regional Water Board Order No. R4-2009-0074 and Letter re Adopted Waste Discharge

Requirements and NPDES for SCVSD Valencia WRP only relevant pages ft-om NPDESPermit

and Attachment K re TMDL Related Tasks Jun. 4 2009 attached as Exh. 16 -II.D and

Special Provision VI.C.7 at pp. 8 and 41 see also Regional Water Board Order No.R4-2009-0075and Letter re Adopted Waste Discharge Requirements and NPDESfor SCVSD Saugus

WRP only relevant pages from NPDES Permit Jun. 4 2009 attached as Exh. 17 -II.D and

Special Provision VI.C.7 at pp. 8 and 40.

The revised TMDL and the Saugus and Valencia WRP NPDES permits require final

compliance with the conditional SSOs and final WLAs for chloride by May 4 2015. Exh. 1
Attachment A at p. 20. To meet these requirements the District must among other things

implement ultra-violet light disinfection at both WRPs construct advanced treatment
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desalination facilities at the Valencia WRP i.e. microfiltration-reverse osmosis and brine

disposal and provide salt management facilities i.e. extraction.wells and water supply

conveyance pipelines supplemental water i.e. water transfers and related facilities and

alternative water supplies for the protection of beneficial uses. See generally Exh. 1
Attachrnent A. In addition the desalinated recycled water must also be 1 discharged to

ensure compliance with water quality objectives for Reaches 4A 4B and 5 2 used to protect

salt-sensitive agricultural beneficial uses 3 used to remove excess chloride load above 117

mg/L fi-om the East Piru Basin and 4 used to enhance water supplies in Ventura and Los

Angeles Counties. See e.g.
Exh. 1 at p. 5 22.

The Regional Water Boards modification and re-modification of the water quality

objectives for chlorides as well as the Boards adoption of specific requirements for meeting

these objectives are discretionary technical decisions made by the Board itself and are not

specifically prescribed by the Clean Water Act.

The District now faces enormous costs to solve a problem that it has not created and

does not control and has already substantially mitigated by implementing a comprehensive

chloride source reduction program within the sewer service area. SCVSD Automatic Water

Softener Ordinance attached as Exh. 19 SCVSDs Variance Application for Saugus and

Valencia WRPs Oct. 21 2003 at 3.7 at pp. 11-16 detailing the Districts residential

commercial and industrial source control efforts attached as Exh. 18 see also SCVSD

Chloride Source Identifrcation/Reduction Pollution Prevention and Public Outreach

Plan/Chloride Source Control Measures Nov. 2010 at 4 Exh. 20.

The Districts present estimate of the cost to comply with the TMDLs conditional SSOs

and WLAs is $250 million. See Report Santa Clarita Valley Sanitation District USCR Chloride

TMDL SCR Reaches 5 6 Cost Estimate Summary for Conceptual Compliance Alternatives -

Task 9 June 2008 at p. 17 attached as Exh. 22. The cost of complying with even the revised

TMDL far exceeds the resources and reveriues of the District. See infra Written Narrative

Section Fv at p. 16 below. This estimate does not include the costs expended for the Districts

existing activities to reduce chloride from entering the WRPs from commercial and residential

sources including the enactment of ordinances to remove residential self-regenerating water

softeners through the SCVSD Water Softener Ordinance.

WRITTEN NARRATIVE.

Identify the specific sections ofstatutes or executive orders alleged to contain a mandate.

Include a statement that actual and/or estimated costs resulting from the alleged mandate

exceeds one thousand dollars $1 000 and incltrde all of the following elements for each statute

or executive order alleged_

A A detailed description of the new activities and costs that arise from the mandate.

B A detailed desci-iption of existing activities cand costs that are modified by the mandate.
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C The actual increased costs incurred by the claimant during the fiscal year- for which the

claim was filed to implement the alleged mandate.

D The actual or estimated annual costs that will be incurred by the claimant to implement

the alleged mandate during the fascal year im.mediately following the fiscal year for which the

claim was filed.

E A statewide cost estimate of increased costs that all local agencies or school districts will

incur to iniplement the alleged mandate during the fiscal year immediately following the fiscal

year for which the claim was filed.

F Identification of all of the following funding sources available for this program
i Dedicated state funds

ii Dedicated federal fimds

iii Other nonlocal agency funds

iv The local agencys general purpose fimds

v Fee authoi-ity to offset costs

G Identification ofprior mandate determinations made by the Boar-d of Control or the

Commission on State Mandates that nzay be related to the alleged inandate.

A Detailed Description of the New Activities and Costs that Arise From the Mandate

and
B Detailed Description of Existing Activities and Costs that are Modified by the

Mandate.

Regional Board Resolution No. R4-2008-012 the revised TMDL requires 1
compliance with specific waste load allocations that will also be incorporated into the Saugus

and Valencia WRPs NPDES permits and 2 specific implementation tasks necessary for

compliance. These tasks along with the final waste load allocations are the subject of this test

claim. A detailed description of the implementation tasks and the costs of completing them and

complying with the final WLAs follows

Im-Iementation Task 4

The SCVSD will convene a technical advisory conzmittee or comnzittees TACs in

cooperation with the Regional Board to review literature develop a metlzodologyfor

assessment and provide recommendations with detailed tin7elines and task

descriptions to support any needed changes to the time schedule for evaluation of

appropriate chloride threshold for Task 6. The Regional Board at a public hearing

will re-evaluate the schedule for Task 6 and subsequent linked tasks based on input

from the TACs along with Regional Board staffanalysis and assessmen.t consistent

with state and federal law as to the types of studies needed and the time needed to

conduct the necessaiy scientific studies to determine the appi-opriate chloride

thresholdfor the protection ofsaltsensitive agricultural uses and will take action to

afnend the schedule if there is sufficient technical justification.
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The District retained a consulting finn to assist in leading the collaborative process

required by the Regional Water Board. As part of this process the District convened a

stakeholder work group. The District has spent approximately $800000 on consulting services

to accomplish this task.

I_mplementation Task 5

Groundwater/Surface Water Interaction Model The SCVSD will solicit proposals

collect data develop a model in cooperation with the Regional Board obtain peer

review and report results. The impact of source waters and reclainied water plans

on achieving the water quality objective and protecting benefzcial uses including

inipacts on underlying groundwater quality will also be assessed and specific

recommendations for management developedfor Regional Board consideration. The

purpose ofthe modeling and sampling effort is to determine the interaction between

sur face wclter and groundwater as it may affect the loading of chloride from

groundwater and its linkage to suiface water quality.

The District retained a technical consulting firm to develop the groundwater/surface

water interaction model required by the TMDL to examine the feasibility of various compliance

alternatives. To date the District has spent approximately $3.1 million on consulting services to

accomplish this task.

Im-lementation Task 6

Evaluation of Appropriate Clzloride Threshold for the Protection of Sensitive

Agricultural Supply Use and Endangered Species Protection The SCVSD will

pr-epare and submit a report on endangered species protection thresholds. The

SCVSD will also pi-epare and submit a report presenting the i-esults ofthe evaluation

of chloride thresholds for salt sensitive agricultural uses which shall consider the

impact of drought and low rainfall conditions and the associated increase in

imported water concentrations on downstream crops utilizing the result of Task S.

The District retained technical consulting firms to complete the agricultural chloride

threshold and the threatened and endangered species chloride threshold studies required by the

TMDL. The District has spent approximately $700000 and $100000 respectively for these

studies.

Im lementation Taslz7

Develop SSO for Chloride for Sensitive Agriculture The SCVSD will solicit

proposals and develop technical analyses upon which the Regional Board may base

a Basin Plan amendrnent.

Im.-Iementation Task 8

Develop Anti-Degradation Analysis for Revision of Claloride Objective by SSO The

SCVSD will solicit proposals and develop draft anti-degradation analysis for

Regional Board consideration.
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The District retained a technical consulting firm to prepare the SSOs study andanti-degradationanalysis required by the TMDL. The Regional Board used information prepared

for these reports as the technical basis to revise the Basin Plan to incorporate the revised

TMDL under Resolution R4-2008-012. The District has spent approximately $300000 for

consulting services to complete these tasks.

Imýplem_entation Tctsk 9

Develop a preplanning report on conceptual compliance measures to meet different

laypothetical final conditional wasteload allocations. The SCVSD shall solicit

proposals and clevelop and submit a report to the Regional Board that identifies

potential chloridecontrol measures and costs based on different hypothetical

scenarios for chloride SSOs and final conditional wasteload allocations.

The District retained the services of a technical consulting firm to develop a report on

potential compliance measures and costs. The District has spent approximately $500000 on this

task.

Imlementation Task 17a

Implementation of Compliance Measures Complete En.viromnental Impact Report

The SCVSD shall complete a Wastewater Facilities Plan and Programmatic

EnvironmentalImpactReportforfacilities to comply withfinal effluentpermitlimits

for chloride.

The District retained technical consulting firms to prepare a facilities plan and

environmental analysis to comply with the TMDL. The District has spent approximately $1.1

million on this task to date.

Summait oi the Im_lementation Tasks Comý_-leted to Date_

TMDL Study/Task

TMDL Collaborative Process Facilitation Services Task 4
Groundwater Surface Water Interaction Model Task 5
Agricultural Chloride Threshold Study Task 6
Threatened and Endangered Species Study Task 6
Site Specific Objectives and Anti-Degradation Study Task 7

Chloride Compliance Cost Study Task 9
Facilities Plan EIR Task 17a

Total TMDL Study Costs to Date

Cost

$0.8 million

$3.1 million

$0.7 million

$0.1 million

$0.3 million

$0.5 million

$1.1 million

$6.6 million

These costs do not include the cost of District staff time expended on these tasks.

///
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Im2lementation Task 20

Implementation Task 20 of the TMDL provides the schedule for compliance of WLAs

that will also be incoiporated into the Saugus and Valencia WRPs NPDES permits.

The interim WLAs for chloride shall remain in effectfor no more than 10 years after

the effective date of the TMDL. Conditional SSO for chloride in the USCR shall be

achieved. Final conditional WLAs for chloride in Reaches 4B 5 and 6 shall apply by

May 5 2015. The Regional Board may consider extending the completion date oftliis

task as necessary to account for events beyond the con.trol of the SCVSD.

As previously indicated the District has implemented a comprehensive chloride source

reduction program within the sewer seivice area designed to reduce chloride levels in the WRP

discharges in order to comply with final WLAs for chloride. See Exh. 19. Specifically the

District implemented an innovative automatic water softener public outreach and rebate program

in compliance with Senate Bill 475 to remove automatic water softeners which contribute

significant amounts of chloride to the WRP discharges. The total cost of the program for

removal of automatic water softeners not including the cost of the Districts staff time is

approximately $4.8 million.

Although the removal of automatic water softeners has reduced chloride levels in the

Districts recycled water discharged to the river that reduction is not sufficient to achieve

compliance with the revised TMDL without construction of additional facilities. In order to

meet the chloride TMDL requirements set forth in Regional Board Resolution No. R4-2008-012

the District must also implement the AWRM program. The estimated costs of implementing that

program are set forth below

AWRM Project Element Estimated Capital Cost

Facilities Plan Environmental Impact Report EIR $2.5 million

Advanced Treatment Micro Filtration MF Reverse Osmosis RO $30.0 million

Brine Disposal Deep Well Injection DWI
Ventura Salt Export Facilities

a MF/RO Conveyance Pipeline from Valencia WRP
b GW Extraction Wells in Ventura County

c Blend Water Pipeline from Wells to River

Supplemental Water from local pumped groundwater

Supplemental Water conveyance

UV Disinfection Facilities at Saugus Valencia WRP
Removal of Automatic Water Softeners

Total Estimated Capital Cost

Costs based on 2007 dollars.

$53.0 million

$46.5 million

$5.5 million

$52.3 million

$30.0 million

$12.0 million

$16.5 million

$2.4 million

$250.7 million

Note The costs listed above are capital costs and do not include operation and maintenance

expenses required for continued operation of the facilities which are estimated to be

approximately $4.5 million per year.
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If the District cannot comply with the AWRM program set forth in Resolution No.R4-2008-012the chloride requirements in Regional Board Resolution No. R4-2006-016 will

become effective. These include a final WLA of 100 mg/L assigned to the Districts WRPs

discharge. In the event that the objective is set at the 100 mg/L discharge limit the District

would need to construct advanced treatment and brine disposal facilities resulting in a combined

cost of approximately $500 million dollars which includes operation and maintenance expenses

required for continued operation.

C Actual Increased Costs Incurred by the Claimant During the Fiscal Year an

D Actual Increased Costs Incurred by the Claimant During the Fiscal Year

Immediately Following the Fiscal Year for which the Claim was Filed.

Eligible costs under this claim include those for the entire fiscal year 2009-2010. Actual

increased costs incurred during fiscal year 2009-2010 and estimated increased costs incurred

during the fiscal year 2010-2011 are as follows

Expense TMDL/AWRM Task FY 09-10 Cost FY 10-11 Estimate

Payroll Benefits TMDL General Compliance $ 96750 $ 396000

Payroll Benefits Facilities Plan EIR - Task 17 $ 613530

Legal Services TMDL General Compliance $ 19490 $ 220000
Consultants TMDL Task 5 $ 4020
Consultants TMDL Task 4 $ 1190
Consultants TMDL Task 17 $ 774980
Consultants TMDL General Compliance 65000

Payroll Benefits Automatic Water Softener Program $ 17300
Rebates Automatic Water Softener Program $ 739400 $ 100000

Consultants Automatic Water Softener Program $ 363210 $ 100000

Total Incurred Costs $ 2629870 $ 881000

E Statewide Cost Estimate of Increased Costs that all Local Agencies will Incur to

Implement the Alleged Mandate During the Fiscal Year Immediately Following the

Fiscal Year for which the Claim was Filed.

The proposed project is local in scope and applies only to reaches 5 and 6 of the Santa

Clara River. Therefore no infonnation is available regarding the statewide impact of the

Regional Boards mandate. The District is solely responsible for generating sufficient revenues

to fund the various projects required by the Regional Water Board.

Due to the increasing financial strain on local governments imposed by state mandates

the League of Cities recently adopted a Resolution on Unfunded Mandates. The resolution

demonstrates that the added financial burden on local agencies throughout the State of California

is of grave concern to other local entities as well. The resolution is specific to chloride TMDL
limits and is attached to this claim as Exhibit 22.
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F Identification of All Possible Funding Sources to Implement the Regional Boards

TMDL Ordinance.

The District has been unable to secure any alternate local state or federal funding

sources or identify any other fee authority that may be used to offset the increased costs that will

be incurred to implement the compliance project. The Districts attempts to secure funding to

comply with the mandates are outlined below.

i Dedicated State_Fun_ds.

During 2009 and 2010 no state funding has been available from which the District could

seek to fund the mandates. It is possible that a relatively small amount up to several million

dollars of grant funding may be sought in the future fiom the Department of Water Resources

through the Integrated Regional Water Management Planning Program.

At the time the 2008 revised TMDL was drafted the Regional Water Board presumed

that the District would be able to partially rely on federal and state funding. However because

of subsequent budget constraints and the Legislatures general policy against appropriating funds

for new projects the Regional Water Boards assumption was incorrect. County Sanitation

District Internal Memorandum re Chloride TMDL proposed redlined amendment to Resolution

2008-0012 at p. 5 24 emphasis added attached as Exh. 23 The proposed amendment to the

Basin Plan will revise SSOs in Reach 4B of the Santa Clara River and. allow the opportunity

to secure federal and_state fiuldiný for project implementation..

i Dedicated Federal Funds.

Over the course of several years the District has pursued outside sources of federal

funding applicable to this mandate. For fiscal year 2011 the District submitted appropriations

requests to Congressmen McKeon and Gallegly and Senators Boxer and Feinstein to obtain

funding under the State and Tribal Assistance Grants STAG Program through the US EPA
for $1 million. Notwithstanding its efforts the District was not awarded any appropriation for

fiscal year 2011. The District also submitted but did not receive funding for an appropriations

request in fiscal year 2010 for STAG funding.

In the previous Congress the District prepared and submitted requests for authorization

of funding through the Water Resources Development Act WRDA to several members of the

House of Representatives and to Californias two Senators. However these authorization

requests were not acted on by either the House or the Senate. WRDA reauthorization may be

considered again in the 112 Congress.

Although the District intends to submit additional requests for STAG and WRDA
funding authorization the outlook for funding at the federal level is bleak and any funds that

become available could at best provide only a small amount towards the projects total cost. The

present policy of Congress and the current administration appears to be to afford preference to

funding the current backlog of authorized but not yet funded projects as opposed to

appropriating funds for new projects. Additionally it is unclear whether the 112th Congress will

authorize any new projects under programs like WRDA or appropriate any funds for new
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projects under STAG or other accounts that were previously available. These developments may
preclude or substantially delay the Districts obtaining federal funding for this project.

iii Other nonlocal aýencf_unds Not applicable.

iv The local aý-encvs ýeneral tu.pose funds Not applicable.

v Fee authorit-_to offset costs

Some of the compliance project costs may be paid from seivice charges. Based on the

SCVSDs projections the service charge rate projections indicate that rates must increase over

the next thirteen years_to generate even the minimum amount of $250 million needed to fund the

TMDL project.

The Districts elected officials could not support the proposed rate increases in the face of

fierce public opposition. The potential consequences of future rate increase implementation

include a referendum to overturn them. Therefore this source of funding remains uncertain. A

more throud analysis of this fee increase exemption codified at Government Code section

17556 subdivision d is discussed in Section 8 below.

Identification of prior mandate determinations made by the Board of Control or the

Commission on State Mandates that may be related to the alleged mandate.

None.

6. DECLARATIONS.

Please see the Declaration of Stephen R. Maguin filed concurrently herewith and

attached as Exhibit 26.

7. DOCUMENTATION.

Support the written narrative with copies of all of the following

A the test claiin statute that includes the bill number alleged to impose or impact a

mandate

and/or-B
the executivc order identified by its effective date alleged to impose or impact a nzandate

and

C relevant portions of state constitutional provisions federal statutes and executive

orders that may impact the alleged mandate and

D administrative decisions and court decisions cited in the narrative. Published court decisions

arising firom a state mandate determination by the Board of Control or the Commission are

exempt from this requirement.

482 7-7914-5737.1

Test Claiin Submitted by the Santa Clarita Valley

Sanitation District ofLos Angeles County

21 Pace 16 of 660



Received

March 30 2011

Commission on
State Mandates

Copies of the relevant resolutions background material regarding the history of the

Chloride TMDL Resolution and relevant legal authority are attached hereto as Exhibits 1 to 3

atld are identified by a separate index to the exhibits provided.

LEGAL ANALYSIS.

J

The Districts ratepayers have objected to the significant rate increases that are needed to

fund the consti-uction and operation of the facilities required for the TMDL compliance project.

The ratepayers have inquired whether the Regional Boards chloride objectives constitute an

unfunded state mandate reimbursable under California Constitution Article XIIIB section 6.

The Costs Mandated by the State are Recoverable by the District.

California Constitution Article XIII B section 6 requires the state to reimburse a local

agencys costs to implement a new program or higher level of service mandated by the

Legislature or any state agency unless the legislative mandates are requested by the local

agency affected or consist of 1egislative mandates enacted prior to January 1 1975 or

executive orders or regulations initially implementing legislation enacted prior to January 1
1975. Cal. Const. Art. XIIIB 6 subd. a1 - 3 attached as Exh. 27. The California

Legislature Legislature created the Commission on State Mandates Commission to

implement Article XIII B section 6 by hearing and deciding claims by local agencies that may
be entitled to reimbursement. Cal. Gov. Code 17551.

Govei7lment Code section 17556 provides specific criteria for the Commission to use to

determine which costs are state mandated. Claims that are not costs mandated by the state and

therefore exempt include

Claims for federallý-mandated costs except for state mandated costs in excess of

the federally-mandated costs

Claims where the local aýenc has the authoritýýto le%sseiv_ice charýf.es fees_ or

assessments sufficient to pay for the mandated program or increased level of

service

Id. emphasis added attached as Exh. 28.

Neither of these constitutional exceptions applies to this mandate. Article XIIIB section

6 requires reimbursement of costs to implement a new program or higher level of service

mandated by the Legislature or any state agency. The Regional Water Board a state agency

created this mandate through its exercise of discretionary authority by adopting the water quality

standards for chloride and electing to impose the WLAs and specified implementation plan

requirements. These requirements are not mandated by federal law and have fluctuated over the

years as a result of decisions by the State Water Board and Regional Water Board.

The District has been unable to levy or successfully implement a rate increase due to

strong ratepayer opposition. Therefore the District ought to recover reimbursement for the costs

expended to comply with the State Boards resolution. These costs include those associated with
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the construction and implementation of the advanced wastewater treatment along with costs for

any other projects that facilitate or assist the District in its continuing efforts to comply with the

Regional Water Boards requirements.

None of the Exceptions to the State Mandate Requirements Apply.

Government Code section 17556 does not bar the District from recovering

reimbursement for mandated costs resulting from the chloride TMDL. The only two potentially

applicable exceptions are set forth in subdivisions c and d.

The TMDL is Not a Federal Mandate.

Article XIII B section 6 applies to the State and Regional Water Boards. These boards

cannot circumvent their constitutional funding obligations by arguing that they are merely

implementing a federal mandate.

In County ofLos Angeles v. Commission on State Mandates 2007 150 Cal.App.4th 898
906 County ofLos Angeles the Court of Appeal held California Government Code section

17516 to be unconstitutional to the extent that it exempted orders of the State Water Board or

regional water quality boards from the constitutional state mandate subvention requirement. A
copy of this case is attached as Exh. 29. Initially Section 17516 had exempted from the

definition of an executive order covered by the subvention requirement any order plan

requirement i-ule or regulation issued by the State Water Resources Control Board or by any

regional water quality control board ..Id subd. c. Since the State and the regional water

boards are state agencies the court held that exempting the orders of these boards from coverage

under Article XIII B section 6 contravened the plain unequivocal and all-inclusive reference to

any state agency in that section. County of Los Angeles supra 150 Cal.App.4th 898 at p.

904.

The Court of Appeal fiirther opined that

Section 6 was included in Article XIII B in recognition that Article XIII A of

the Constitution severely restricted the taxing powers of local governments. The

provision was intended to preclude thestate from shiftinýVý_financial

resnonsibilit\for c ins.out ý.overnmental functions onto local entities that

were ill ecuirýed to handle the task. Sýýecificall.itwas desi.ýýýed to 1.rotect the

tax revenues of local ýiovenunents from state mandates that would re quire

expenditure of such revenues .-.Luci Mar Unified School Dist v. Honig

1988 44 Cal.3d 830 836 fn. 6 244 Cal.Rptr. 677 750 P.2d 318.

Id. at p. 906 some citations omitted emphasis added.

The Regional Water Board contended in litigating County of Los Angeles that the

exemption of its decisions from coverage under the state mandates law was constitutional to
the extent Division 7 Chapter 5.5 simpl..vimnlements federal mandates under the Clean Water

Act. Id. at p. 914 citations omitted emphasis added. However the Court of Appeal stated
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that it was not convinced that the obligations imposed by a pennit issued by a Regional Water

Board necessarily constitute federal mandates under all circumstances. Id. Expanding on the

overlapping federal and state authority included in the regulatory scheme contemplated under the

Act the Court noted that

There is no precise formula or rule for deteimining whether the costs are the

product of a federal mandate. Our Supreme Court explained Given the

variety of cooperative federal-state-local programs we here attempt no final

test for mandatory versus optional compliance with federal law. A
detennination in each case must depend on such factors as the nature and

pose of the federal ýýro.-iam whether itsdesi_ suýýests anintent to coerce

when stateand/orlocalparticilationbe4anthe enalties. if an-ý assessed for

withdrawalor refiisal to iarticiýate or com1_. and aný otheilesMýal and

ýnactical conseuuences of noniarticilation. noncomýýliance_ or withdrawal.

Id. at p. 907 fn. 2 emphasis added.

Further in Hayes v. Cornmission on State Mandates 1992 11 Cal. App. 4th 1564 1594

the Court of Appeal held that when federal law imposes a mandate on the state howevel- and

the state freely chooses to impose the costs upon the local agency as a means of implementing

a federal program then the costs are the result of a reimbursable state mandate regardless

whether the costs were imposed upon the state by the federal government. A copy of the

Hayes case is attached as Exh. 30.

The Commission recently reaffirmed the States role in water quality regulation

the task of accomplishing the goal of - attaining the highest water quality

which is reasonable . belongs to the State Water Resources Control Board

State Board and the nine Regional Water Quality Control Boards together the

State Board and the regional boards comprise the principal state agencies with

primary responsibility for the coordination and control of water quality.

Whereas the State Board establishes statewide policy for water quality control the

regional boards foi-inulate and adopt water quality control plans for all areas

within a region

Commission Stmt. of Dec. re Discharge of Stormwater Runoff 07-TC-09 at p.

citations omitted.

Given the discretion granted to and exercised by the Regional Water Board to adopt

specific water quality standards and its adoption of standards for chloride in the Santa Clara River

and WLAs it cannot seriously be argued that the decisions made by the Board were no more than

compliance with federal mandates. The State must therefore reimburse the District for the Boards

unfunded mandates.

///
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The Reýýonal Water Boards Discretiona.rý Decisions in AdohtinL the

Water QualitStandard for Chloride and Settiilý4 WLAs for the Districts

WRPs are Unfunded State Mandates.

Although the Regional Water Boards actions to date satisfy the minimum procedural and

substantive requirements of the Clean Water Act the Boards adoption of the chloride water

quality objective of 100 mg/L its modification of the objective via SSOs and its assignment of

specific interim and final WLAs were discretionary decisions undei-taken pursuant to authority

conferred to it by the Porter-Cologne Act.4

The Regional Board Enacted Regulations Not Mandated by the

Clean Water Act to Protect Downstream Agricultural Uses.

The Clean Water Act requires states to take into considet-ation the following uses of

waters when adopting water quality standards use and value for public water supplies

propagation of fish and wildlife recreational purposes and agricultural industrial and other

puiposes and also taking into consideration their use and value for navigation. 33 U.S.C.

1313c2A emphasis added see also 40 C.F.R. 130.35 40 C.F.R. 131.10a. The

Regional Water Board cannot assert that acts to regulate water quality to protect downstream

salt-sensitive crops are mandated by the Clean Water Act. Instead the decision to protect

agricultural uses and the means adopted by the Board are state mandates. The Regional Water

Boards decision as to the uses it will protect and the level of protection provided are

discretionary state actions taken pursuant to the Porter-Cologne Act.

Fur-ther the reference in federal regulations to the scope of protection that includes uses

actually attained in the water does not appear to include off-stream agricultural use as an

4 The Regional Boards statements in the TMDL itself give some guidance on the issue

While the Regional Board has no discretion to not establish a TMDL the

TMDL is required by federal law the Board does exercise discretion in

assi.fýmn waste load allocations and loadallocations. determinino. the proý_E ain

imtilementation.and settiný. various milestones in achievim thewatertlualitstandards.
October 8 2009 Memorandum re Chloride TMDL at p. 7 emphasis added Exh. 22.

s

Initially set forth in the Clean Water Act are several national goals and objectives

including a national goal that the discharge of pollutants into the navigable waters be eliminated

by 1985 and a national goal that wherever attainable an interim goal of water quality which

provides for the protection and propagation of fish shellfish and wildlife and provides for

recreation in and on the water be achieved by July 1 1983. See 33 U.S.C. 1251a1-2.
Congressional declarations of policy are not binding legal mandates evident by the fact that

discharge of pollutants into the navigable waters continue to be authorized today. Nonetheless

the latter goal cited above is often referred to as the Clean Water Acts overarching mandate to

protect fishable/swimmable beneficial uses of the nations waters.
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existing use that the State may elect to protect. See 40 C.FR 131.3e. The US EPA
recommends water quality criteria for chloride to protect municipal and domestic supply potable

water and aquatic species but not for off-stream agricultural uses. Therecommended numeric

goal for potable water is 250 mg/L6 and the goal to protect aquatic life is a chronic value of 230

mg/L and an acute value of 860 mg/L7.

The Clean Water Act does not mandate specific protection of agricultural beneficial uses.

Rather these uses should be considered by the State when it makes its own discretionarysite-specificdeterminations regarding the beneficial uses it will protect through the regulatory

process and water quality objectives. Here the Regional Water Board initially adopted water

quality standards for chlorides of 100 mg/L for Reaches 5 and 6 of the Santa Clara River for the

puipose of protecting off-stream agricultural uses and it also chose to protect the mostsalt-sensitive
crops grown in the downstream region. After that the Regional Water Board decided

to further modify water quality standards resulting in the currently-imposed AWRM program.

These layers of regulation were not mandated by federal law but instead reflect ever-changing

State regulatory policy decisions. These decisions are only approved for purposes of the NPDES

permit program because they meet minimum federal standards. While the Clean Water Act

requires TMDLs to be prepared the Regional Water Board exercised its discretion when

assigning WLAs to the Saugus and Valencia WRPs to achieve more-stringent water quality

standards. See infra fn 5 at p. 21. Thus these regulatory requirements are unfunded state

mandates.

Regional Water Quality Control Boards throughout the State

Protect Similar Agricultural Uses with Higher Chloride

Requirements.

This Regional Water Board and other regional water quality control boards have used

their discretionary decision-making power to establish water quality objectives penllitting

chloride concentrations higher than 100 mg/L designed to protect agricultural beneficial uses. In

Reach 2 of the Santa Clara River where salt-sensitive crops like strawberries are grown the

Regional Water Board has set the water quality objective for chlorides at 150 mg/L. The

Regional Water Board has set the same water quality objective level for neighboring Calleguas

Creek Watershed where avocado crops are also commercially cultivated. See Regional Water

Board Resolution R4-2007-016 Amendment to Water Quality Control Plan to incorporate a

6 EPA secondary Maximum Contaminant Level MCL 40 C.F.R. 143.3 California

Code of Regulations Title 22 64449 Table 64449-B the recommended level is 250 mg/L
with an upper level of 500 mg/L and a short-term level of 600 mg/L. It should be noted that

these levels all apply to finished drinking water at the tap not to ambient surface water quality.

7 EPA Ambient Water Quality Criteria for Chloride - 1988 EPA 440/5-88-001 Feb.

1988. This EPA Chloride criteria guidance document includes a recommended chronic value is

based on a 4-day average continuous concentration and the recommended acute value based on a

one-hour average concentration. These values are not to be exceeded more than once every three

years.
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TMDL for Boron Clzlojide Sulfate and TDS Salts in Calleguas Creek Watershed and

Attachmen.t A Oct. 4 2007 attached to this Test Claim as Exh. 24.

In other regions regional boards have established water quality objectives for chloride as

high as 180 mg/L. These boards have found values higher than 100 mg/L to be protective of all

types of agricultural crops including salt-sensitive crops. For example the Central Coast and

San Francisco Bay Regional Water Boards cite 142 mg/L or less as the appropriate threshold for

chloride and the Santa Ana Regional Water Board states that a safe value for irrigation is

considered to be less than 175 mg/L of chloride with water quality objectives for specific water

bodies ranging from 55 mg/L to 180 mg/L. See Central Coast San Francisco and Santa Ana

Regions Basin Plans chapters re Water Quality Objectives attached as Exh. 25.

Although the District provided the Regional Water Board with technical infonnation as

well as documents demonstrating the economic hardship that would accompany its chloride

requirements the Board elected to impose the water quality standards and WLAs described

above. The costs to comply with the Regional Water Boards edicts fall squarely within the

parameters of the States unfunded mandate law.

T-he District Cannot Lev\ Service Charýes. Fees- or Assessments

Sufficient to Pafor the MandatedProiectCosts.

The second exception from recovery for unfunded mandates which is found in

Govei-nment Code section 17556d the fee increase exception relates to instances where the

local agency has the authority to levy service charges fees or assessments sufficient to pay for

the mandated program or increased level of service. The fee increase exception to the extent it

even applies in view of the policy behind constitutional provisions limiting the means for

revenue generation does not bar the Districts claim because the Districts board has not been

authorized to levy increased fees under the process created in Article XIIID of the California

Constitution. As discussed in further detail below the Commission squarely addressed this issue

and found that a local agency does not fall under the fee increase exception if it is unable to

obtain the requisite approval under the Proposition 218 process. Commissions Stmt. of

Decision re Discharge of Stormwater Runoff 07-TC-09 Mar. 26 2010 at p. 106.

This process requires local agencies to provide notice to the affected property owners for

any proposed new or increased assessment. See generallyCal. Const. Art. XIIID 6 subd.

c attached as Exh. 31 -the agency shall provide written notice by mail of the proposed fee

or charge to the record owner of each identified parcel upon which the fee or charge is proposed

for imposition the amount of the fee or charge proposed to be imposed upon each the basis

upon which the amount of the proposed fee or charge was calculated ... -Upon providing

notice to the affected property owners the District received strong opposition amongst its

constituents. As a result the District has been unable to successfully implement a rate increase

due to public resistance.

///

///
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Approved by California voters in 1996 and enacted in 1997 Proposition 218 amended the

California Constitution by adding Articles XIIIC and XIIID and significantly changed the

process of local government finance by curtailing the deference traditionally accorded legislative

enactments on fees assessments and charges. Cal. Const. Art. XIIID see also Silicon Valley

Taxpayef-s Assn- Inc. v. Santa Clara County Open Space Authority 2008 187 44 Cal.4th 431

446 emphasis added attached hereto as Exh. 32. The Court of Appeal recognized that

Proposition 218 created a significant break with prior law stating that the voters sought to

curtail local agency discretion in raising funds Proposition 218s preamble includes an express

statement of puipose The people of the State of California hereby find and declare that

Proposition 13 was intended to provide effective tax relief and to require voter approval of tax

increases. However local governments have subjected taxpayers to excessive tax assessment

fee and charge increases that not only frustrate the purposes of voter approval for tax increases

but also threaten the economic security of all Californians and the California economy itself.

Id.

The underlying purpose of California Constitution Articles XIIIB section 6 specifically

the provision relatiny to state mandates and XIIID section 6from Proposition 218 is

fundamentally the same to provide a system of checks and balances to prevent state and local

governments from shifting financial responsibility either onto local agencies of the state or onto

the taxpayers of a local distriet for carrying out certain governmental functions. County of Los

Angeles supra 150 Cal.App.4th at p. 906.

Case law interpreting the applicability of the fee increase exception does not address the

potential conflict between that exception and Proposition 218 because the most significant cases

predate the passage of that proposition. Consequently there is no case law that addresses this

issue. This potential conflict is significant where a local agency is unable to obtain -the requisite

approval to implement a proposed fee increase but is under one narrow interpretation of the fee

increase exception required to expend exorbitant costs to comply with a state-imposed mandate.

The two cases discussed below only tangentially touch upon the fee increase exception and are

not factually analogous.

Although County of Fresno v. State of California 1991 53 Cal.3d 482 County of

Fresno found Government Code section 17556 subdivision d to be facially constitutional

the opinion predated the enactment of Proposition 218 by several years. Fresno case attached as

Exh. 33. That opinion provides no guidance regarding the inteipretation of the fee increase

exception where the local agency is not authorized to levy fees and unable to secure funding

through increased revenue. In practical terms the operation of Proposition 218 and the political

realities attendant to its passage limit the ability of local govermnent to raise fees in a way that

makes it impossible for a local agency to raise sufficient funding for state mandate projects if the

affected property owners objeci-

This is precisely the situation that has occurred here. The District attempted to

implement the Proposition 218 process but the elected public officials could not to support the

proposed rate increase in the face of fierce public opposition. In 2010 the Districts board

declined to adopt the proposed rate increases based on the expectation that any substantive rate

increase would be overturned by way of referendum due to fierce opposition from the Districts
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ratepayers. Since that time the likelihood that the proposed rate increases would pass muster in

light of strong disapproval of the proposed length and level of rate increases has been reduced

even further.

In the factually-distinct case of Connell v. Superior Court ofSacramento County 1997
59 Ca1.App.4th 382 Connell the Court of Appeal summarily held without conducting a full

analysis of the Proposition 218 issue that the water districts who were the real parties in interest

were not entitled to reimbursement for capital expenditures used to implement a wastewater

reclamation system because the districts were authorized to levy fees to cover the costs

attributable to the regulatory amendment. Id. at pp. 387 399 attached as Exh. 34. However

the Connell court ignored the then-recent passage of Proposition 218. Id. at p. 403.

Though the court expressly acknowledged that the authority of local agencies to recover

costs for many services will be impacted by the requirement to secure the approval by majority

vote of the property owners voting to levy or to increase property related fees the court

declined to address whether this limitation or the Proposition 218 notice requirements and any

resulting input from property owners has any bearing on the fee increase exception. This may
have been appropriate because that dispute long predated the passage of Proposition 218 but it

makes the holding inapplicable here. Therefore the Connell court did not address whether the

fee increase exception bars local governments from seeking reimbursement under Article XIIIB

section 6 when the agency is unable to offset costs through rate increases.

Because of the absence of applicable case law on this issue a test claimant placed this

question of first impressionbefore the Commission. On March 26 2010 the Commission

issued a Statement of Final Decision finding that a local agency does not have sufficient fee

authority under the fee increase exception if the fee is contingent on the outcome of the

Proposition 218 process. CommissionStmt. Of Dec. re Discharge of Stormwater Runoff07-TC-09
at p. 106. The Commission provided the following rationale in reaching its decision

Under Proposition 218 the local agency has no authority to impose the fee

without the consent of the voters or property owners. Additionally it is possible

never ado t the proposedthat the local a renc s voters or ro ertowners may
fee or assessmentbut the local agency would still be required to com 1 with the

state mandate. Den ng reimbursement under these circumstances would violate

the purpose of article XIII B. section 6 which is to to preclude the state from

shifting financial responsibility for carrying out governmental functions to local

agencies which are ill equipped to assume increased financial responsibilities

because of the taxing and spending limitations that articles XIII A and XIII B

impose.

Id. at p. 106 citations omitted emphasis added.

As acknowledged by the Commission the enactment of Proposition 218 created a

paradigm shift in local government financing that severely limited an agencys ability to operate

and generate revenues given the various hurdles attributable to heightened public involvement.

In conjunction with the government spending limitation contained in Article XIIIB section 6
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the Legislature recognized that local govei-nments should not bear the burden of mandates

imposed by the state or state agencies. In light of the increasing lack of funding options and the

certain opposition of the Districts ratepayers the District ought not be forced to expend

significant sums of monies that it does not have and cannot raise to implement a project that is

even in its smallest details mandated by the State.
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State of California

California Regional WaterQuatity Control Board Los Angeles Region
9

RESOLUTION NO..R4-2008-012

December 11 2008

Amendment to the Water Quality Control Plan.for the Los Angeles Region to Adopt

Site Specific ChlorideObjectives and to Revise the Upper Santa Clara River

Chloride TMDL

WHEREAS the California Regional Water Quality ControlBoard Los

Angeles Region finds that

1. The federal C1ean Water Act CWArequires the California Regional Water

Quality Control Board Regional Board to develop water quality standards

that are sufficient to protectbeneficial uses designated for each water body

found within .it region.

2. The elernents ofa TItIDL are described in 40.CFR 130..2 and 130.7 and

section 303 d ot-the C WA as well as in U SEYAguidance documents Keport

No. EP.A/440/4-91001. A TIvIDL is defined as the sum of theindividual

wasteloadallocations for.point sources load.allocations fornonpoin.t sources

and natural background 40 CFR 130.2. Regulations further.stipu.late that

TMDLs must be set at levels necessary to attain and maintain the applicable

narrative and-numerie. watez quality objectives TWQOs andprotect beneficial

uses vith seas.onal_variations and a margin of safety thattakes into account

any lackof knowledge_concerning the relationship between effluent

liznitations andwater.quality.40 CFR 130.7e1.

Upon establishment of TMDLs by..the State or USEPA theState is required to

incorporate the TMDLs along with appropriate implementation rneasures into

the State WaterQualityManagement Plan 40 CFR 130.6c1 130.7. This

Water Quality Control Plan-for the Los Angeles RegionBasin Plan and

applicable statewide plans serves as the State Water Quality Management

Plans goveming the watersheds under the jurisdiction of the Regional Board.

4. The Santa.Clara.River is the largest river system in southern California that

remains in a relatively natural state. The River originates on the northern slope

of the San.Gabriel Mountains in Los Angeles County traverses Ventura

County and flows. into the Pacific Ocean between the cities ofSan

Buenaventura Ventura and Oxnard. The predominant land uses in the Santa

Clara River watershed include agriculture open space and residential uses.

Revenue from.the agricultural industry within the Santa Clara River watershed

is estimated at over $700 million. annually and residential use is increasing

rapidly both in the upper and lower watershed.
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The upper reaches of the Santa Clara River include Reaches 5 and 6 which are

located upstream of the Blue Cut gauging station west of the Los Angeles -

Ventura County line between the cities of Fillmoi-e and Santa Clarita. Reaches

5 and 6 of the Upper Santa Clara River USCR appear on the EPA 303d list

of iiripaired waterbodies designated on the 2002 EPA 303d list as Reaches 7

and 8 respectively. Several beneficial uses of the USCR including

agricultural supply water AGR groundwater recharge GWR and rare

threatened or endangered species habitat RARE are listed as impaired due

to excessive chloride concentration in the waters of the USCR. Valencia and

Saugus Water Reclamation Plants WRPs which are owned and operated by

tlze Santa Clarita Valley Sanitation District of Los Angeles County SCVSD
are two majar point sources that discharge to the USCR.

On October 24 2002 the Regional Board adopted Resolution No. 02-018

amending the Basin Plan to include a TMDL for chloride in the USCR

Resolution 02-018 assigned waste load allocations WLAs to the Valencia

and Saugus WRPs minor point sources and MS4s perrnittees discharging to

specified reaches of the Santa Clara River. The TMDL included interim

WLAs for chloride for the WRPs. These interiin WLAs provide the.WRPs t17e

necessary timo to implement chloride source reduction complete site-specific

objective SSO studies and make appropriate modifications to the WRP as

necessary to meet the WQO for chloride. The interim waste load allocations

proposedin the TMDL were based on a statistical evaluation of the VWRPs

performance in the three years preceding October 2002.

On Februa.ry 19 2003 the State Water Resources Control Board State Board

adopted State Board Resolution 2003-0014 the Remand Resolution which

remandecf the TMDL to the Regional Board The Remand Resolution directed

the Regional Board to consider a phased implementation approach to allow

SCVSD to complete special studies prior to plarnling alid construction of

advanced treatment techn-ologies.

On July 10 2003 in response to the Remand Resolution the Regional Board

adopted Resolution 03-008 revising the iinplementation Plan for the TMDL.

The revised TMDL allowed 13 years to implement the TMDL.

On May 6 2004 the Regional Board adopted Resolution 04-004 to revise the

interiin waste-load allocations and lmplernentation Plan for the chloritle

TMDL in the USCR. The revised Implementation Plan required the

completion of several special studies that serve to characterize the sources

fate transport and specific iinpacts of chloride in the USCR including

iinpacts to downstrearn reaches and underlying groýindwater
basins.

10. The first of the special studies an evaluation of the appropriate chloride

threshold for the reasonable protection of salt-sensitive agriculture was

completed in September of2005. This special study entitledsLiterature

Review and Evaluation LRE found that the best estimate of a chloride
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hazard concentration for avocado crops falls within fihe range of 100 to 120

mg/L. A. similar range of 100 to 117 mg/L was found by an independent

technical advisory panel TAP. An additional study completed in January

2008 entitled Compliance Averaging Period for Chloride Threshold

Guidelines in Avocado found that a 3-month averaging period of the LRE

guidelines would be protective of avocados The TAP co chairs reviewed tliis

study and agreed that a 3-month averaging period is appropriate

11. Ori August 3 2006 the Regional Board reviýsedthe Implernentation Schedule

for the TMDL in. Resolution No. 04-004 Resolution No.. 06-01.6. .Th revised

TMDL accelerated the schedule from .1 years.to 11 years. based on findings

from the LRE. The State Board approved the Regional Board amendment on

Ivlay 22 2007 State Board Resolution No. 20070029. Inapproving the

amendment the State Board directed the Regional Board to consider

variability. in tb.e SSO for chloride to .accoun for the effects of drought on

source water quality.

12. Prior to completion of the special studies the presumediunplementation plan

included two options advanced treatment of efIluent from the. Valencia and

Saugus WRPs and disposal of brine in the ocean through an ocean outfall or

disposal of terfiar-ytreatment effluent in the ocean through anocean outfall.

Both options entail construction of a pipeline from the Santa Clarita Valley

WRPs to the ocean.and an ocean outfall.

13. The second special-study required byýthe Implementation P-lanis the

GroundwaterlSurface Water Interaction GSWI ModeL_TheG.SWI study

-model has been-completed-reviewed.and-approved.as anappropriate and

acJequate rnodelizýg -tool by the stakeholdersand an indepe ndent GSWI TAP.

The GSWI model has been used to examine -feasibility of various

implementation alternatives The GSWI studypredicts that none of the

alternatives iricluding the advanced treatment of WRP effluent and disposal

of brine in a new ocean outfall or disposal of tertiary treatment effluent iri an

ocean outfall would achieve compliance with the existing chloride WQO of

100 rng/L at alltimes and at all locations and that and altemative water

resources manageixient approach could achieve attainment for certain reaches.

14. The fhird special study required by the hn.plernentation Plan is the Evaluation

of Appropriate Chloride Threshold for Endangered Species Protection ESP.
This special study has been completed and found that the existing USEPA

chloridecriteria6f 230 mg/L as a chronic threshold and 860 mg/L as an acute

threshold are protective of aquatic life in the USCR including TIueatened and

Endangered species..These conclusions indicate that endangered species can

tol.erate higher.levels of chloride than salt-sensitive agricultural crops. The

independent ESP TAP concurred with the study findings and conclusions.
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15. The Santa Clarita Valley Sanitation District SCVSD hasýcompleted all of the

necessary special studies required by the Chloride TMDL TMDL Task Nos

3 4 5 6 7 8 9 I Ob and l Oc. The completion of these TNLDL special

studies all conducted in a facilitated stakeholder process in which

stakeholders participated in scoping and reviewing the studies has lead to

development of an alternative TMDL.implementation plan tl-iat addresses

chloride impainnent ofsurface waters and degradation of groundwater. The

alternative termed the alter.native water resources management approach

AWRM develops-site specific objectives SSOs for chloride while

protecting beneficial uses. The AWRM provides water quality and water

supply benefits in Los Angeles and Veritura Counties. The AWRM consists

of ahlorideýsource reduction actions and chloride load reduction through

advanced treatment microfiltration and reverse osmosis of a portion of the

Valencia WRP effluent in conformance with SSOs.

16. To support the development of the AWRM compliance option by
stakeholders Regional Board adopted Resolution No. 07-018 on November 1
2007. Resolution No. 07-018 modified the regulatory provisions of the Basin

Plan by subdividing Reach 4 of the Santa Clara River SCR as two separate

Reaches Reach 4A between the confluence of Piru Creek and the A Street

Bridge in the City of Fillmore and Reach 4B between the Blue Cut Gauging

Station and the confluence of Piru Creek. The Regional Board stated that this

action would allow the development of more geograpliically precise SSOs.

17. This amendment to the Basin Plan will incorporate SSOs for chloride in

Reaches4B 5 and 6 of the Santa Clara River a7.ld the groundwater basins

underlying those reaches. The SSOs. are protective. of beneficial uses of these

waterbodies. The GSWI study found tliat the AWRM compliance alternative

will result in timely attainment of the SSOs for Reaches 4B 5 and 6 and

reduce the clrloride load to the USCR and underlying groundwater basins. The

proposed implementation activities under AWRM which will increase

chloride export from the East Piru groundwater basin underlying Reach 4B
will offset any increases in chloride discharges.

18. This arnendment to the Basui Planwill include iinplementation language

including minimum salt export reduirements to ensure that excess salt

loadings to the groundwater basin due to periods of elevated water supply

concentrations are reinoved from the groundwater basin through pumping and

export.

19. The adoption of SSOs for chloride is part of a comprehensive strategy for

addressing the buildup of salts in the Santa Clarawatershed which includes

development and iunplementation of Total Maxim.um Daily Loads and

corxesponding effluent and receiving water limitations in NPDES permits.
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20. The TMDL numeric.targets WLAs and Implementation Plan.are based on

the SSOs for chlori deThe TMDL provides interim WLAs.-for chloride as

well as interim WLAs for sulfate and TDS to support the supplemental water

and water recycling components of the AWRM.

21. The TMDL provides a.ten-yearschedule toattain jcompliance with the SSOs
... ...

for chloride. The.SSQs are-conditioned onfull..and ongoing impTementation of

the AWRM. prograrnif theAWRM system is not built an.d opei-ated the

water quality objectives for. chloride revert b.aclc.to.the cutrent levels in the

Basin Plan wtiich. are 100.mg/L.

22. The SCVSD Ventpra County Agricultaral WaterQuality.Coalition.the

United Water C_onserv.ation. District and Upper Basin. Water.. Purv eyors

consisting of theýCastaic Lake Water Agency.CL.WA V.alericia Water

Company Newha11County Water District Santa ClaritaUlater.Division of

theCLWAand theLosAngeles County VJaterworks DistrietNo. 36 herein

referr.ed to asthe AWRM 5takeholders have.enter.ed.intoa.memorandum of

understanding 1VIQITýeffective October 23 2008.to irnpl ementthe AWRiVI

Program. The.AWRMIY1QU-specifies the agreed-uponrespon.sibilities of

AWRM.Stakeholders for the implementaticSn of ultraviolet light disinfection

andadvancedtreatment-facilities ie..mi-crofiltration-reverse osmosis and

brinedisposalsalt.managernent. facilitiesi_e extraetionýwells andwater

supply -conveyance -pipelines suppleinental water i.e. water transfers and

related facilities and al4emativewater suppliesfo the protectionof

beneficial uses. The AWRM MOU also specifies the various uses of

desalinated recycl.edvrater which include1 _cpmpliancewath water ..qualit

objectiwes forReachesýý.4A4Band-5 2-protectionf salt-sensitive

agricultural beneficialuses 3removal oexcesschloride load above 117

- - m L-from-zheEastPiru. Basi.ný and ý4..enhanceýnent of-watez.su lies in
gl ý p1

V entura and. Los. Ange.es.Coumties. In addition the AWRM MOU will

im.plernent an extension ofthe GSWI model to assess.thegrqundwater and

surface water.interactions and impacts to surface water and groundwater

quality from the AWRM program to the Fillmore and Santa Paula basins.

23.1mplementation. actions to achiev.e SSOs in Reaches 4B . and. 6. and -the

TMDL must also r.esult-in. cosripliance with downstrearn water.quality

obj ectives for-. chloride Surface water chloride concentrati.oris.will- comply

with the existing-rýater quality _objective of-100 mg/L inReach _4A.

...

24. Regional Board staffprepared..a det-ailed technical documentthat.analyzes and

describes the specific.necessity and rationale for..the dev.elo.pment of this

amendment. Thetechriical do.cument entitled UpperSanta--Clara River

ChlorideI3vffIDLýReconsideration and Conditional Site Specific._Objectives

.Staf Report is an integral part ofthis Regional Board.action and was

reviewed coinsidered 7and. accepted by the Regional Board before acting -on

December 11 20.08. The Staff Report relies upon the scientificbackground

and data collection and analysis documented in the TMDL special studies.
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The TMDL special studies are distinguished froin the Regional Boards staff

report in that they do not present the recommendations of Regional Board

staff.

25. The public has had a reasonable opportunity to participate in the review of the

amendment to the Basin Plan. Stakeholders have participated extensively in

the special studies since 2005 through a facilitated process in which meetings

are held monthly in the cities of Fillmore Santa Paula and Santa Clarita.

Technical working groups TWOs have executed the implementation studies

and stakeholder-selected TAPs have reviewedthe studies. All meetings are

open to the public and agendas and minutes from meetings are published on

the Santa Clara River Chloride TMDL website www.santaclaraziver.org A
draft of the amendment was released foi- public comment on September 30

2008 aNotice of Hearing.and Notice of Filing-were published and circulated

45 days preceding Board action a notice of hearing published in the Los

Angeles Daily News the Santa Clarita Signal and the Ventura County Star on

September 30 2008 Regional Board staff responded to oral and written

conunents received froin the public and the Regional Board held a public

hearing on December 11 2008 to consider adoption of the alnendment.

26. In amending the Basin Plan to establish SSOs andto revise tl.zis TIvIDL the

Regional Board considered the requirements set forth in Sections 13240

13241 and 13242 of the CalifomiaWater Code. The 13241 factors are set

forth and considered in the staff report.

27 The amendment is consistent with the State Antidegradation Policy State

Board Resolution No. 68-16 in-that the changes to water q-uality objectives

i consider maximum benefits to the people of the -state ii wil.l not

unreasonably affect present and anticipated beneficial use of waters and iii

will not result in water quality less than that prescribed in policies. Likewise

the amendment is consistent with the federal Antidegradation Policy 40 CFR

131.12.

28. Pursuant to Public Resources Code section 21080.5 the Resources Agency

has approved the Regional Water Boards basin planning process as a

certified regulatory program that adequately satisfies the California

Environmental Quality Act CEQA Public Resources Code 21000 et seq.

requirements for preparing environmeiital documents 14. Cal. Code Regs.

15251g 23 Cal. Code Regs. 3782. The Regional Water Board staff has

prepafed substitute environmental documents for this project that contains

the required environmentat documentation under the State WaterBoards

CEQA regulations. 23 Cal. Code Regs. 3777. The substitute environmental

documents include the TMDL staff report the environment.al checklist the

comments and responses to coinments the basin plan amendment language

and this resolutiori While the Regional Board has no discretion to not

establish a TMDL the TMDL is required by federal law the Board does

exercise discretion in assigning waste load allocations and load allocations
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determining the program of implementation and setting various milestones in

achieving the water guality standards. TheCEQA checklist and.other portions

of the substitute environmental documents contain significant.analysis and

numerous findings related to impacts and mitigation measures.

29. A CEQA Scoping hearing was conducted on July 29 200 8 at the Council

Chasn.ber of City of Fillmore - 250 Central Avenue Fillnaore California. A
notice of the CEQA Scoping hearing was sent to interested parties. The notice

of CEQA Scoping hearing was also published in the Los Angeles Daily News

on July 11 2008 and. Ventura County Star on July 11 2008.

30. In preparin.g the accompanying CEQA substitute documents the RegionaY_

Board has considered the requirements of Public Resources Code section

21159 and Califorriia Code of Regulations title 14 section 1ý5187 and intends

the substitute documents to serve as a tier I environmental review. Consistent

with CEQA the substitute documents.do not engage in speculation or

conj ecture and only consider the-reasonably foreseeable environmental

impacts of the methods of compliance the reasonably foreseeable feasible

mitigation measuies and fihereasonably foreseeable altermative-nieans of

compliance which would avoid or eluniirate the identified iinpacts. Nearly all

of the compliance obligations will be undertakem by public agencies that will

have their.own obligations under CEQA Project level impactswill need to be

considered in any subsequent environmental analysis performedby other

public agencies pursuant to Public Resources Code section. 211592.

31. The proposed amendment could have a potentially sigaificani adý_erse effect

on the envuonment. HowevertheFe arefeasible alternatives feasible

mitigation measures or both that if employedwould substantiall.y lessen the

potentially significant adverae impacts identified in the substitute

environmental documents however such alternatives or niitigation measures

are within the responsibility and jurisdiction. o1.other public agencies and not

the Regional Board. Water Code section 13360 precludes the Regional Board

from dictating the manner in which responsible agencies. comply with any of

the Regional Boards regulations or.orders. When the agencies responsible for

irnpleznenting this TNIDL determine how they will proceed the agencies

responsible for those.partsofthe project can and should incozporate such

alternatives and mitigation into any subsequent projects or project approvals.

These feasible alternatives and mitigation measures are descnbed inmore-detailin the.substitute enviroiunental documents. 14 Cal. Code Regs.

15091 a2.

32. F.rom a program-level perspective incorporation of the alternatives and

mitigation measures outlined in the substitute environrnental documents may
not forseeably reduce impacts to less than significant levels.
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33. The substitute documents for this TMDL and in particular the Environmental

Checlclist and stafPs responses to comments identify broad mitigation

approaches that should be considered at the project level.

34 To the extent significant adverse enviroiunental effects could occur the

Regional Board has balanced the economic legal social teclulological and

other benefits of the TMDL against the unavoidable environmental risks and

finds that specific economic legal social technological and other benefits of

the TIvIDL outweigh the iulavoidable adverse envirorunental effects such that

those effects are considered acceptable. The basis for this finding is more fully

set forth in the substitute environmental documents. 14 Cal. Code Regs..

15093.

35. Considering the record as a whole this Basin Plan amendment will result in

no effect either individually or cumulatively on wildlife resources.

36. The regulatory action meets the Necessity standard of the Administrative

Procedures Act Goverrn.nent Code section 11353 subdivision b.

37. The Basin Plan amendment ulcorporating SSOs and a revision of the Santa

Clara River Chloiide TMDL must be submitted for review and approval by

the State Board the State Office of Administrative Law OAL and the U.S.

EPA. The Basin Plan ainendment willbecome effective upon approval by

OAL and U.S. EPA. A Notice of Decision will be filed following these

approvals.

39. Occasionally during its approval process Regional Board staff the State

Board or OAL determines that minor non-substantive corrections to the

language of the amendrnent are needed for clarity or consistency. Under such

circumstances the Executive Officer should be autliorized to make such

changes provided she informs the Board of any such changes.

Therefore be it resolved that

Pursuant to sections 13240 and 13241 of the California Water Code the

Regional Board after considering the entire record including oral testimony

at the hearing hereby adopts the a7riendment to Chapter 3 of the Water

uality Control Plari for the Los Angeles Region as set forth in Attachment A

hereto to incorporate SSOs for chloride for Reaches 4B 5 and 6 in the Santa

Clara River watershed and underling groundwater basins as identified in

Tables 3-8 and 3-10 which will replace the previously applicable water

quality objectives in Reaches 4B 5 andý of the Santa Clara River and

underlu1g groundwater basins.

Pursuant to sections 13240 and 13241 of the California Water Code the

Regional Board after considering the entire record including oral testimony

at the heaiing hereby adopts the amendment to Chapter 4 of the Water
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Quality Control Plan for the Los Angeles Region -as set.forth in Attach7ýnent B

hereto to include USCR SSOs for chloride.

Pursua.nt to sections 13240and 13242 of.the California Water Code the

Regional Board after considering the entire record mcludingoral testimony

at the hearing hereby adopts the amendment to Chapter 7 the ýTater Quality

Control Plan for the Los Angeles Region as set forth in Attachment C heretb

to incorporate the revisions to the Upper Santa Clara River ChlorideIMDL.

The Execiitive Officer is directed to forward copies of the B asiri Plan.

amendment to.the State Board in accordance with the requirements of section

13245 of the California Water Code.

The Region.al Board requests that the State Boardapprove the-Basin Plan

amendrrient in accordanceivith the requirements of sections 13245 and 13246

of the Califomia Water Code and forward it to the OAL and U.S.EPA.

If during its approval process Regional Board staff State Board or OAL

determines that minor non-substantive corrections to the language of the

amendrn.ent are needed for clarity. or for- consistency the Executive Officer

may make such changes and shall inform the Board of any such changes.

I Tracy J. Egoscue Executive Officer do hereby certify that the foregoing-is a full true

and correct copy of a resolution adopted by the CalifomiaRegional Water Quality

Control Board Lps Angeles Region on December 11 2008.

Date

Executive Oi ter
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Attachment A to Resolution R4-2008-012

Basin Plan Amendment Incorporati-ng Conditional Site-Specific Objectives for

Chloride in Upper Santa Clara River Watershed

The following language will be added to Chapter 3 Water Quality Objectives of the

Basin Plan under Mineral Quality

Add table after Table 3-8.

Table 3-8a. Conditional Site Specific Objectives for Santa Clara River Surface

Waters

WATERSHED/STREAM REACH Chloride mgIL

Santa Clara River Watershed

150

Between Bouquet Canyon Road Bridge and West 12-month

Pier Hi .hwy 99 avera e

150

Between West Pier Highway 99 and Blue Cut 12-month

a in station average

117/130a

Between Blue Cut gaging station and confluence 3-month

of Piru Creek averageb

a. The conditional site specific objective of 130 mg/L applies only if the following

conditions and implementation requirements are met

1. Water supply chloride concentrations measured in Castaic Lake are 80

mg/L.

2. The Santa Clarita Valley Sanitation District SCVSD shall provide

supplemental water to salt-sensitive agricultural uses that are irrigated with

surface water during periods when Reach 4B between Blue Cut gaging

station and confluence of Piru Creek surface water exceeds 117 mg/L.

3. By May 4 2020 the 10-year cumulative net chloride loading above 117 mg/L

CNC1117 to Reach 4B of the Santa Clara River SCR calculated annually

from the SCVSD Water Reclamation Plants WRPs shall be zero or less.

CNCl117 ClAbove 117 - ClBelow 117
- ClExport Ews

Where

ChAbove17 _WRP Cl Loadý/Reach 4B Cl Load2 Reach 4B Cl Load1173

CIBeloW 117 _WRP Cl Load/Reach 4B Cl Load 2 Reach 4B Cl Load 17 4

C1ExponEWS Cl Load Removed by Extraction Wells

1 WRP Cl Load is determined as the monthly average chloride Cl concentration multiplied by

the monthly average flow measured at the Valencia WRP.
2 Reach 4B Cl Load is determined as the monthly average Cl concentration at SCVSD

Receiving Water Station RF multiplied by the monthly average flow measured at USGS

Gauging Station 11109000 Las Brisas Bridge.

I
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Attachment A to Resolution R4-2008-012

Basin Plan Amendment Incorporating Conditional Site-Specific Objectives for

Chloride in Upper Santa Clara River Watershed

3
Reach 4B Cl Load

17
means the calculated Cl load to Reach 4B when montlrly average Cl

concentration in Reach 4B is above 117 mg/L.
4

Reach 4B Cl Loadi 17 means the calculated Cl load to Reach 4B when monthly average Cl

concentration in Reach 4B is below or equal to 117 mg/L.

4. The chief engineer of the SCVSD signs under penalty of perjury and submits

to the Regional Board a letter documenting the fulfilhnent of conditions 1 2
and 3.

b. The averaging period for the critical condition SSO of 130 mg/L may be

reconsidered based on results of chloride trend monitoring after the alternative

water resources management AWRM system is applied.

The conditional site specific objectives for chloride in the surface water between Bouquet

Canyon Road bridge and West Pier Highway 99 between West Pier Highway 99 and

Blue Cut gaging station and between Blue Cut gaging station and confluence of Piru

Creek shall apply and supersede the existing water quality objectives in Table 3-8 only

when chloride load reductions and/or chloride export projects are in operation by the

SCVSD according to the implementation section in Table 7-6.1 of Chapter 7.

Add table after Table 3-10.

Table 3-10a. Conditional Site Specific Objectives for Selected Constituents in

Regional Groundwaters

DWR
BASIN Chloride mg/L

Basin No.

Ventura Central
d

Lower area east of Piru Creek 150

4-4 rolling
12-month

averaý.e

4-4.07 1 Eastern Santa Clara

i Santa Clara-Bouquet San Francisquito Canyons 150 rolling
12-month

average

150 rolling12-Castaic
Valley month average

This objective only applies to the San Pedro formation. Existing objective of 200

mg/L applies to shallow alluvium layer above San Pedro forlnation.

The conditional site specific objectives for cl-tloride in the groundwater in Santa Clara--
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Attachment A to Resolution R4-2008-012

Basin Plan Amendment Incorporating Conditional Site-Specific Objectives for

Chloride in Upper Santa Clara River Watershed

Bouquet San Francisquito Canyons Castaic valley and the lower area east of Piru

Creek San Pedro Formation shall apply and supersede the existing regional

groundwater quality objectives only when chloride load reductions and/or cl-iloride export

projects are in operation by the SCVSD according to the implementation section in Table

7-6.1 of Chapter 7.
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Page 1

Attachment B to Resolution No. R4-2008-012

Revision of the TMDL for Chloride in the Upper Santa Clara River

Adopted by the California Regional Water Quality Control Board Los Angeles Region on

December 11 2008.

Amendments

Table of Contents

Chapter 7. Total MaximumDaily Loads TMDLs
7-6 U3per Santa Clara River Chloride TMDL

List of Figures Tables and Inserts

Chapter 7. Total Maximum Daily Loads TMDLs Tables

7-6.1. Upper Santa Clara River Chloride TMDL Elements Revised

7-6.2. Upper Santa Clara River Chloride TMDL Implementation Schedule Revised

Chapter 7. Total Maximum Daily Loads TMDLs Upper Santa Clara River TMDL

This TMDL was adopted by The Regional Water Quality Control Board on October 24 2002.

This TMDL was remanded by The State Water Resources Control Board on February 19 2003

This TMDL was adopted by The Regional Water Quality Control Board on July 10 2003.

This TMDL was revised and adopted by The Regional Water Quality Control Board on May 6
2004.

This TMDL was approved by The State Water Resource Control Board on July 22 2004

The Office of Administrative Law on November 15 2004

The U.S. Environmental Protection Agency on April 28 2005

This TMDL was revised and adopted by The Regional Water Quality Control Board on August

3 2006.

This TMDL was approved by The State Water Resource Control Board on May 22 2007.

The Office of Administrative Law on July 3 2007.

This TMDL was revised and adopted by The Regional Water Quality Control Board on

December 11 2008.

This TMDL was approved by The State Water Resource Control Board on xxx xx 200x.

The Office of Administrative Law on xxx xx 200x.
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Sang a Clara Rivtk Chlori

Problem Elevated chloride concentrations are causing impairments of the water

Statement quality objective in Reach 5 EPA 303d list Reach 7 and Reach 6 EPA
303d list Reach 8 of the Santa Clara River SCR. These reaches are on

the 1998 and 2002 Clean Water Act CWA 303d lists of impaired water

bodies as impaired due to chloride. The objectives for these reaches were

set to protect all beneficial uses agricultural beneficial uses have been

determined to be most sensitive and not currently attained at the

downstream end of Reach 5 EPA 303d list Reach 7 and Reach 6 EPA
303d list Reach 8 in the Upper Santa Clara River USCR. Irrigation of

salt sensitive crops such as avocados strawberries and nursery crops with

water containing elevated levels of chloride results in reduced crop yields.

Chloride levels in groundwater in Piru Basin underlying the reach

downstream of Reach 5 are also risin.

Nunzeric Target Numeric targets are equivalent to conditional site specific objectives

Interpretation of SSOs that are based on technical studies regarding chloride levels which

the nunieric water protect salt sensitive crops and endangered and threatened species

quality objective chloride source identification and the magnitude of assimilative capacity

used to calculate in the upper reaches of the Santa Clara River and underlying groundwater

tlte load basin. The TMDL special study Literature Review Evaluation shows that

allocations the most sensitive beneficial uses can be supported with rolling averaging

periods as shown in the tables below.

Conditional Surface Water SSOs

The conditional SSOs for chloride in the surface water of Reaches 4B 5
and 6 shall apply and supersede the existing water quality objectives of

100 mg/L only when chloride load reductions and/or chloride export

projects are in operation by the SCVSD according to the implementation

section in Table 7-6.1. Conditional surface water SSOs for Reaches 4B 5
and 6 of the Santa Clara River are listed as follows

Reach Conditional Rolling Averaging Period

SSO for

Chloride mg/L

4B

4B Critical

Conditions

150 12-month

150 12-month

117 3-month

130a 3-monthb
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The conditional SSO for chloride in Reach 4B under critical

condition shall apply only if the following conditions and

implementation requirements are met

1. Water supply chloride concentrations measured in Castaic

Lake are 80 mg/L.

The Santa Clarita Valley Sanitation District SCVSD shall

provide supplemental water to salt-sensitive agricultural uses

that are irrigated with surface water during periods when

Reach 4B surface water exceeds 117 mg/L.

By May 4 2020 the 10-year cumulative net chloride loading

above 117 mg/L CNC1117 to Reach 4B of the SCR
calculated annually from the SCVSD Water Reclamation

Plants WRPs shall be zero or less.

CNC1117 ClAbove 117
- ClBelow 117 - ClExportEws

Where

ClAbove 117 3WRP Cl Load/Reach 4B Cl Load2 Reach
4B Cl Load117

ClBeiow 117 4WRP Cl Loadt/Reach 4B Cl Load 2 Reach 4B

Cl Load-117

ClExport Ews Cl Load Removed by Extraction Wells

1 WRP Cl Load is determined as the monthly average Cl

concentration multiplied by the monthly average flow

measured at the Valencia WRP.
2

Reach 4B Cl Load is determined as the monthly average Cl

concentration at SCVSD Receiving Water Station RF

multiplied by the monthly average flow measured at USGS

Gauging Station 11109000 Las Brisas Bridge.

3
Reach 4B Cl Load117 means the calculated Cl load to Reach

4B when monthly average Cl concentration in Reach 4B is

above 117 mg/L.
4 Reach 4B Cl Load-117 means the calculated Cl load to Reach

4B when monthly average Cl concentration in Reach 4B is

below or equal to 117 mg/L.

4. The chief engineer of the SCVSD signs under penalty of perjury

and submits to the Los Angeles Regional Water Quality Control

Board Regional Board a letter documenting the fulfillment of

conditions 1 2 and 3.
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b. The averaging period for the critical condition SSO may be

reconsidered based on results of chloride trend monitoring after the

conditional WLAs of this TMDL are implemented.

2. Conditional SSOs for Groundwater

Conditioiial groundwater SSOs are listed as follows

Groundwater Conditional Rolling Averaging
Basin Groundwater Period

SSO for

Chloride mg/L

Santa Clara-- 150 12-month

Bouquet San

Francisquito

Canyons

Castaic Valley 150 12-month

Lower area east of 150 12-month

Piru Creek
a

Source Analysis

a This objective only applies to the San Pedro forination. Existing

objective of 200 mg/L applies to shallow alluvium layer above San Pedro

formation.

The conditional SSOs for chloride in the groundwater in SantaClara--BouquetSan Francisquito Canyons Castaic Valley and the lower area

east of Piru Creek San Pedro Formation shall apply and supersede the

existing groundwater quality objectives only when chloride load

reductions and/or chloride export projects are in operation by the SCVSD

according to the implementation section in Table 7-6.1.

The principal source of chloride into Reaches 5 and 6 of the Santa Clara

River is discharges from the Saugus WRP and Valencia WRP which are

estimated to contribute 70% of the chloride load in Reaches 5 and 6.

These sources of chloride accumulate and degrade groundwater in the

lower area east of Piru Creek in the basin.

Linka.ýeAnalisis Aýroundwater-surface water interactionGSWI model was developed to
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Waste Load

Allocations for

point sources

assess the linkage between chloride sources and in-stream water quality

and to quantify the assimilative capacity of Reaches 4A 4B 5 and 6 and

the groundwater basins underlying those reaches. GSWI was then used to

predict the effects of WRP discharges on chloride loading to surface water

and groundwater under a variety of future hydrology land use and water

use assumptions including future discharges from the Newhall Ranch

WRP in order to determine appropriate wasteload allocations WLAs and

load allocations LAs.

The linkage analysis demonstrates that beneficial uses can be protected

through a combination of SSOs for surface water and groundwater and

reduction of chloride levels from the Valencia WRP effluent through

advanced treatment.

The conditional WLAs for chloride for all point sources sliall apply only

when chloride load reductions aiid/or chloride export projects are in

operation by the SCVSD according to the implementation section in Table

7-6.1. If these conditions are not met WLAs shall be based on existing

water quality objectives for chloride of 100 mg/L.

Conditional WLAs for chloride for discharges to Reach 4B by the Saugus

and Valencia WRPs are as follows

Reach Concentradon-based-Conditional

WLA for Chloride

mg/L

4B 117 3-month Average

230 Daily Maximum.

4B Critical 130a 3-month Average

Conditions
230 Daily Maximum

The Conditional WLA under critical conditions shall apply only if

the following conditions and implementation requirements are

met

1. Water supply chloride concentrations measured in Castaic

Lake are 80 mg/L.
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2. SCVSD shall provide supplemental water to salt-sensitive

agricultural uses that are irrigated with surface water during

periods when Reach 4B surface water exceeds 117 mg/L.

3. By May 4 2020 the 10-year cumulative net chloride loading

above 117 mg/L CNC1117
1

to Reach 4B of the SCR
calculated annually from the Saugus and Valencia WRPs
shall be zero or less.

CNC1117 ClAbove 117 - CIBelow 117 - CIExport Ews

Where

ClAbove 117
3

WRP Cl Load/Reach 4B Cl Loadz Reach 4B

Cl Load117

Cl03elow 117 4WRP Cl Load/Reach 4B Cl LoadZ Reach 4B

Cl Load_117

ClExport EWs Cl Load Removed by Extraction Wells

1 WRP Cl Load is determined as the monthly average Cl

concentration multiplied by the monthly average flow

measured at the Valencia WRP.
2 Reach 4B Cl Load is determined as the monthly average Cl

concentration at SCVSD Receiving Water Station RF

multiplied by the monthly average flow measured at USGS

Gauging Station 11109000 Las Brisas Bridge.
3 Reach 4B Cl Load117 means the calculated Cl load to Reach

4B when monthly average Cl concentration in Reach 4B is

above 117 mg/L.
4 Reach 4B Cl Load117 means the calculated Cl load to Reach

4B when monthly average Cl concentration in Reach 4B is

below or equal to 117 mg/L.

4. The chief engineer of the SCVSD signs under penalty of

perjury and submits to the Regional Board a letter

documenting the fulfillment of conditions 1 2 and 3.

b. The averaging period for the critical condition WLA may be

reconsidered based on results of chloride trend monitoring after

the conditional WLAs of this TMDL are implemented.
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Discharges to Reaches 5 and 6 by the Saugus and Valencia WRPs will

have final concentration-based and mass-based conditional WLAs for

chloride based on conditional SSOs as follows

WRP

Saugus

230 Daily Maximum AFRO 12-month Average

Chloride

mg/L

Concentration-based Mass-based Conditional

Conditional WLA for WLA for Chloride

pounds/day

150 12-month Average QDesig 150 mg/L8.3412-230
Daily Maximum month Average

Valencia 150 12-month Average QDeSig 150 mg/L8.34 -

Where Qaesigr is the design capacity of WRPs in units of million gallons

per day MGD AFRO is the chloride mass loading adjustment factor for

operation of reverse osmosis RO facilities where

If RO facilities are operated at 50% Capacity Factora in preceding 12

months

AFRO

If RO facilities are operated at 50% Capacity Factor in preceding 12

months

AFRO 50% Capacity Factor - %RO Capacity

CfilorideLoadRO

a

Capacity Factor is based on 3 MGD of recycled water treated

with RO 90% of the time.

b
If operation of RO facilities at 50% rated capacity is the result

of conditions that are outside the control of SCVSD then under

the discretion of the Executive Officer of the Regional Board the

AFRO may be set to 0.

Chloride load reduction is based on operation of a RO treatment

plant treating 3 MGD of recycled water with chloride

concentration of 50 mg/L Water Supply Chloride. Assumes

operational capacitv factor of 90% and RO membrane chloride
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rejection rate of 95%. Determination of chloride load based on the

following

ChlorideLoadRO 90% x QHo x CP x8.34x rx

Where

QRO 3 MGD of recycled water treated with RO

CwRP Chloride concentration in water supply 50 mg/L

r % Reverse Osmosis chloride rejection 95% or 0.95

8.34 Conversion factor ppd/mg/LMGD

The final WLAs for TDS and sulfate are equal to existing surface water

and groundwater quality objectives for TDS and sulfate in Tables 3-8 and

3-10 of the Basin Plan. The Regional Board may revise the final WLAs
based on review of trend monitoring data as detailed in the monitoring

section of this Basin Plan amendment.

Other minor NPDES discharges as defined in Table 4-1 of the Basin

Plan receive conditional WLAs. The conditional WLA for these point

sources is as follows

Reach Concentration-based

Conditional WLA for

Chloride mg/L

150 12-month Average

230 Daily Maximum

150 12-month Averag

230 Daily Maximum

4B 117 3-month Average

230 Daily Maximum

Other major NPDES discharges as defined in Table 4-1 of the Basin

Plan receive WLAs equal to 100 mg/L. The Regional Board may
consider assigning conditional WLAs to other major dischargers based on

an analysis of the downstream increase in net chloride loading to surface

water and groundwater as a result of implementation of conditional

WLAs.

LoadAllocation The source analvsis indicates nonýýoi-_nt sources are not a major source of
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zý Qaans ULiý 0 dl4l ii
_

or non point
i

chloride. The conditional LAs for these nonpoint sources are as below

sources

Reach Concentration-based Conditional LA
for Chloride mg/L

150 12-month Average

230 Daily Maximum

150 12-month Average

230 Daily Maximum

4B 117 3-month Average

230 Daily Maximum

The conditional LAs shall apply only when chloride load reductions

and/or chloride export projects are in operation by the SCVSD according

to the implementation section in Table 7-6.1. If these conditions are not

met LAs are based on existing water quality objectives of 100 mg/L
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Implementation Refer to Table 7-6.

Imrilementation of Uýýer Santa Clara River Conditional Site Sýecifrc

Objectives for Chloride

In accordance with Regional Board resolution 97-002 the Regional Board

and stakeholders have developed an integrated watershed plan to address

chloride impairments and protect beneficial uses of surface waters and

groundwater basins underlying Reaches 4B 5 and 6 of the Santa Clara

River. The plan involves 1 Reducing chloride loads and/or increasing

chloride exports from the USCR watershed through implementation of

advanced treatment RO of a portion of the effluent from the Valencia

WRP. The advanced treated effluent will be discharged into Reach 4B or

blended with extracted groundwater from the Piru Basin underlying

Reach 4B and discharged into Reach 4A. The resultant brine from the

advanced treatment process will be disposed in a legal and

environmentally sound manner. 2 Implementing the conditional SSOs

for chloride in surface waters and underlying groundwater basins of the

USCR watershed provided in Chapter 3.

The watershed chloride reduction plaii will be implemented through

NPDES permits for the Valencia WRP and a new NPDES permit for

discharge into Reach 4A. The conditional SSOs for chloride in the USCR
watershed shall apply and supersede the regional water quality objectives

only when chloride load reductions and/or chloride export projects are in

operation and reduce chloride loading in accordance with the following

table

ýWater Su phly _Chloridel
-

Chloride Load ReductionsZ
- -- -

40 mgL 580001bs rser month

50 wllý
60 mgty l

640001bs per month

71000 lbs er month

ý

70 mg/L ý
_

80 m L ýer month83000 lbs
ý

90 miý L 90000-lbs i er month

3100 mfi. L 96000 lbs per month

1

Based on measured chloride of the State Water Project SWP water

stored in Castaic Lake.
2

Chloride load reduction is based on operation of a RO treatment plant

treating 3 MGD of recycled water with chloride concentration of 50 mg/L

Water Supply Chloride. Assumes operational capacity factor of 90%

and RO membrane chloride rek ction rate of 95%. Determination of
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chloride load based on the following

Chl d L d-90/xQ xC x834xrx30Dayýrý e oao - o ko Wý Month
where r % chloride rejection 95%
QRO 3 MGD of recycled water treated

CWRP SWP Cl 50 mg/L

Conditional WLAs

Conditional WLAs for the Saugus and Valencia WRPs will be

implemented through effluent limits receiving water limits and

monitoring requirements in NPDES permits. Conditional WLAs for

Reach 4B will be implemented as receiving water limits. Conditional

WLAs for Reaches 5 and 6 will be implemented as effluent limits.

The implementation plan proposes that during the period of TMDL
implementation compliance for the WRPs effluent limits will be

evaluated in accordance with interim WLAs.

Saugus WRP

The interim WLA for chloride is equal to the interim limit for chloride

specified in order No. R4-04-004. The interim WLA for TDS is 1000

mg/L as an annual average. The interim WLA for sulfate is 450 mg/L as

an annual average. These interim WLAs shall apply as interimend-of-pipeeffluent limits interim groundwater limits and interim limits in the

Non-NPDES WDR for recycled water uses from the Saugus WRP instead

of existing water quality objectives.

Valencia WRP

The interim WLA for chloride is equal to the interim limit for chloride

specified in order No. R4-04-004. The interim WLA for TDS is 1000

mg/L as an annual average. The interim WLA for sulfate is 450 mg/L as

an annual average. These interim WLAs shall apply as interimend-of-pipeeffluent limits interim groundwater limits and interim limits in the

Non-NPDES WDR for recycled water uses from the Valencia WRP
iiistead of existing water quality objectives.

Otlier MaLor_NPDES_Permits fincludinýNewhall Ranch WRPF_

The Regional Board may consider assigning conditional WLAs for other

major NPDES permits including the Newhall Ranch WRP pending

implementation of a chloride mass removal cuantitv that is wortional to
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mass based chloride removal required for the Valencia WRP.

Supplemental Water released to Reach 6 of SantaClara River

In order to accommodate the discharge of supplemental water to Reach 6
interim WLAs are provided for sulfate of 450 mg/L and TDS of 1000

mg/L as annual averages. The final WLAs are equal to the existing water

quality objectives for sulfate and TDS in Table 3-8 of the Basin Plan. The

Regional Board may revise the final WLA based on review of trend

monitoring data as detailed in the monitoring section of this Basin Plan

amendment.

Monitoring NPDES monitoring NPDES Permittees will conduct chloride TDS and

sulfate monitoring to ensure that water quality objectives are being met.

Trend monitoring The SCVSD will submit a monitoring plan to conduct

chloride TDS and sulfate trend monitoring to ensure that the goal of

chloride export in the watershed is being achieved water quality

objectives are being met and downstream groundwater and surface water

quality is not degraded due to implementation of compliance measures.

The SCVSD monitoring plan shall include plans to inonitor chloride

TDS and sulfate in groundwater and identify representative wells to be

approved by the Regional Board Executive Officer in the following

locations a Shallow alluvium layer in east Piru Basin b San Pedro

Formation in east Piru Basin and c groundwater basins under Reaches 5

and 6 which shall be equivalent or greater than existing groundwater

monitoring required by NPDES permits for Saugus and Valeiicia WRPs.

The monitoring plan shall also include a plan for chloride TDS and

sulfate trend monitoring for surface water for Reaches 4B 5 and 6. The

monitoring plan shall include plans to monitor chloride TDS and sulfate

at a miiiimum of once per quarter for groundwater and at a minimumof

once per month for surface water. The plan should propose a monitoring

schedule that extends beyond the completion date of this TMDL to

evaluate impacts of compliance measures to downstream groundwater and

surface water quality. This TMDL shall be reconsidered if chloride TDS
and sulfate trend monitoring indicates degradation of groundwater or

surface water due to implementation of compliance measures.

Trend monitoring The Reach 4A Permittee will submit a monitoring plan

to conduct chloride TDS and sulfate trend monitoring to ensure that the

goal of chloride export in the watershed is being achieved water quality

objectives are being met and downstream groundwater and surface water

quality is not degraded due to implementation of compliance measures.

The Reach 4A permittee monitoring plan shall include plans to monitor

chloride TDS and sulfate in groundwater and identify representative

wells to be aiýproved Ws the Reional Board Executive Officer in the
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following locations a Fillmore Basin and b Santa Paula Basin. The

monitoring plan shall also include a plan for chloride TDS and sulfate

trend monitoring for surface water for Reaches 3 and 4A. The monitoring

plan should include plans to monitor chloride TDS and sulfate at a

minimumof once per quarter for groundwater and at a minimumof once

per month for surface water. The plan should propose a monitoring

schedule that shall extend beyond the completion date of this TMDL to

evaluate impacts of compliance measures to downstream groundwater and

surface water quality. This TMDL shall be reconsidered if chloride TDS
and sulfate trend monitoring indicates degradation of groundwater or

surface water due to implementation of compliance measures.

Margin of Safety An implicit margin of safety is incorporated through conservative model

assumptions and chloride mass balance analysis. The model is an

integrated groundwater surface water model which shows that chloride

discharged from the WRPs accumulates in the east Piru Basin. Further

mass balance analysis shows that the chloride mass removed from the

Piru Basin exceeds the chloride loaded into the Piru Basin from

implementation of the conditional SSOs.

Seasonal During dry weather conditions less surface flow is available to dilute

Variations and effluent discharge groundwater pumping rates for agricultural purposes

Critical Conditions are higher groundwater discharge is lower poorer quality groundwater

may be drawn into the aquifer and evapotranspiration effects are greater

than in wet weather conditions. During drought reduced surface flow and

increased groundwater extraction continues through several seasons with

greater impacts on groundwater resources and discharges. Dry and

critically dry periods affecting the Sacramento and San Joaquin River

Valleys reduce fresh-water flow into the Sacramento-San Joaquin Delta

and result in higher than normal chloride concentrations in the State

Water Project supply within the California aqueduct system. These

increased chloride levels are transferred to the upper Santa Clara River.

This critical condition is defined as when water supply concentrations

measured in Castaic Lake are 80 mg/L.

These critical conditions were included in the GSWI model to determine

appropriate allocations and implementation scenarios for the TMDL.
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Alternate Water Supply Effective Date of

Should 1 the in-river concentration at Blue Cut the Reach 4B TMDL
boundary exceed the conditional SSO of 117 mg/L measured for 05/04/2005

the purposes of this TMDL as a rolling three-month average 2
each agricultural diverter provide records of the diversion dates

and anounts to the Regional Board and Santa Clarita Valley

County Sanitation Districts of Los Angeles County SCVSD for

at least 2 years after the effective date of the TMDL and 3 each

agricultural diverter provides photographic evidence that diverted

water is applied to avocado strawberry or other chloride sensitive

crop and evidence of a water right to divert then the SCVSD will

be responsible for providing an alternative water supply

negotiating the delivery of alternative water by a third party or

providing fiscal remediation to be quantified in negotiations

between the SCVSD and the agricultural diverter at the direction

of the Regional Water Quality Control Board until such time as

the in-river chloride concentrations do not exceed the conditional

sso.

b Should the instream concentration exceed 230 mg/L more than

two times in the three year period the discharger identified by the

Regional Board Executive Officer shall be required to submit

within ninety days of a request by the Regional Board Executive

Officer a workplan for an accelerated schedule to reduce chloride

discharges.

Progress reports will be submitted by the SCVSD to Regional Board Semiannually and

staff oii a semiannual basis from the effective date of the TMDL for aniiually

tasks 4 6 and 7 and on an aiinual basis for Tasks 5 and 11.

Progress reports will be submitted by the Reach 4A Permittee to

Re ional Board staff on an annual basis for Task 12.

Chloride Source Identification/Reduction Pollution Prevention and 6 months after

Public Outreach Plan Six months after the effective date of the Effective Date of

TMDL the SCVSD will submit a plan to the Regional Board that TMDL
addresses measures taken and planned to be taken to quantify and 11/04/2005

control sources of chloride including but not limited to execute

community-wide outreach programs which were developed based on

the pilot outreach efforts conducted by the SCVSD assess potential

incentive/disincentive programs for residential self-regenerating

water softeners and other measures that ma-ý be effective in
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controlling chloride. The SCVSD shall develop and implement the

source reduction/pollution prevention and public outreach program
and report results annually thereafter to the Regional Board. Chloride

sources from imported water supplies will be assessed. The

assessment will include conditions of drought and low rainfall and

will analyze the alternatives for reducing this source.

4. The SCVSD will convene a technical advisory committee or
i

12 months after

committees TACs in cooperation with the Regional Board to Effective Date

review literature develop a methodology for assessment and provide 05/04/2006

recommendations with detailed timelines and task descriptions to

support any needed changes to the time schedule for evaluation of

appropriate chloride threshold for Task 6. The Regional Board at a

public hearing will re-evaluate the schedule for Task 6 and

subsequent linked tasks based on input from the TACs along with

Regional Board staff analysis and assessment consistent with state

and federal law as to the types of studies needed and the time needed

to conduct the necessary scientific studies to determine the

appropriate chloride threshold for the protection of salt sensitive

agricultural uses and will take action to amend the schedule if there

is sufficient technical justification.

Groundwater/Surface Water Interaction Model The SCVSD will 2.5 years after

solicit proposals collect data develop a inodel in cooperation with Effective Date of

the Regional Board obtain peer review and report results. The TMDL
impact of source waters and reclaimed water plans on achieving the 11/20/2007

water quality objective and protecting beneficial uses including

impacts on underlying groundwater quality will also be assessed and

specific recommendations for management developed for Regional

Board consideration. The purpose of the modeling and sampling

effort is to determine the interaction between surface water and

groundwater as it may affect the loading of chloride from

groundwater and its linkage to surface water quality.

Evaluation of Appropriate Chloride Threshold for the Protection of 2.5 years after

Sensitive Agricultural Supply Use and Endangered Species Effective Date of

Protection The SCVSD will prepare and subinit a report on TMDL
endangered species protection thresholds. The SCVSD will also 11/20/2007

prepare and submit a report presenting the results of the evaluation of

chloride thresholds for salt sensitive agricultural uses which shall

consider the impact of drought and low rainfall conditions and the

associated increase in imported water concentrations on downstream

croi3s utilizin the result of Task 5.
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Develop SSO for Cliloride for Sensitive Agriculture The SCVSD 2.8 years after

will solicit proposals and develop technical analyses upon which the Effective Date of

Regional Board may base a Basin Plan amendment. TMDL
02/20/2008

Develop Anti-Degradation Analysis for Revision of Chloride

Objective by SSO The SCVSD will solicit proposals and develop

draft anti-degradation analysis for Regional Board consideration.

Develop a pre-planning report on conceptual compliance measures to

meet different hypothetical final conditional wasteload allocations.

The SCVSD shall solicit proposals and develop and submit a report

to the Regional Board that identifies potential chloride control

measures and costs based on different hypothetical scenarios for

chloride SSOs and final conditional wasteload allocations.

10. a Preparation and Consideration of a Basin Plan Amendment BPA 3.5 years after

to revise the chloride objective by the Regional Board. Effective Date of

b Evaluation of Alternative Water Supplies for Agricultural

Beneficial Uses The SCVSD will quantify water needs identify

alternative water supplies evaluate necessary facilities and report

results including the long-term application of this remedy.

c Analysis of Feasible Compliance Measures to Meet Final

Conditional Wasteload Allocations for Proposed Chloride Objective.

The SCVSD will assess and report on feasible implementation

actions to meet the chloride objective established pursuant to Task

10a.

d Reconsideration of and action taken on the Chloride TMDL and

Final Conditional Wasteload Allocations for the Upper Santa Clara

River by the Regional Board.

TMDL
12/11/2008

11. Trend monitoring The SCVSD will submit a monitoring plan to 4 years after

conduct chloride TDS and sulfate trend monitoring to ensure that the Effective Date of

goal of chloride export in the watershed is being achieved water TMDL

quality objectives are being met and downstream groundwater and 05/04/2009

surface water quality is not degraded due to implementation of

compliance measures. The SCVSD monitoring plan shall include

plans to monitor chloride TDS and sulfate in groundwater and

identify representative wells to be approved by the Regional Board

Executive Officer in the following locations a Shallow alluvium

layer in east Piru Basin b San Pedro Formation in east Piru Basin
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and c groundwater basins under Reaches 5 and 6 which shall be

equivalent or greater than existing groundwater monitoring required

by NPDES permits for Saugus and Valencia WRPs. The monitoring

plan shall also include a plan for chloride TDS and sulfate trend

monitoring for surface water for Reaches 4B 5 and 6. The

monitoring plan shall include plans to monitor chloride TDS and

sulfate at a minimum of once per quarter for groundwater and at a

minimum of once per month for surface water. The plan should

propose a monitoring schedule that extends beyond the coinpletion

date of this TMDL to evaluate impacts of compliance measures to

downstream groundwater and surface water quality. This TMDL
shall be reconsidered if chloride TDS and sulfate trend monitoring

indicates degradation of groundwater or surface water due to

implementation of compliance measures.

2. Trend monitoring The Reach 4A Permittee will submit a monitoring Submitted with

plan to conduct chloride TDS and sulfate trend monitoring to ensure permit application

that the goal of chloride export in the watershed is being achieved

water quality objectives are being met and downstream groundwater

and surface water quality is not degraded due to implementation of

compliance measures. The Reach 4A permittee monitoring plan shall

include plans to monitor chloride TDS and sulfate in groundwater

and identify representative wells to be approved by the Regional

Board Executive Officer in the following locations a Fillmore

Basin and b Santa Paula Basin. The monitoring plan shall also

include a plan for chloride TDS and sulfate trend monitoring for

surface water for Reaches 3 and 4A. The monitoring plan should

include plans to monitor chloride TDS and sulfate at a minimum of

once per quarter for groundwater and at a minimumof once per

month for surface water. The plan should propose a monitoring

schedule that shall extend beyond the completion date of this TMDL
to evaluate impacts of compliance measures to downstream

groundwater and surface water quality. This TMDL shall be

reconsidered if chloride TDS and sulfate trend monitoring indicates

degradation of groundwater or surface water due to implementation

of compliance measures.

13. Begin monitoring per approved SVCSD monitoring plan coinpleted One year after

in Task 11. Executive Officer

approval of Task 11

monitoring plan for

SCVSD
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Begin monitoring per approved Reach 4A Permittee monitoring One year after

plan. Executive Officer

approval of Task 12

monitoring plan for

Reach 4A Permittee

15. a Implementation of Compliance Measures Planning The SCVSD 5 years after

shall submit a report of planning activities which include but are not Effective Date of

liinited to 1 identifying lead state/federal agencies 2 TMDL
administering a competitive bid process for the selection of 05/04/2010

EIR/EIS and Engineering Consultants 3 Development of

Preliminary Planning and Feasibility Analyses 4 Submittal of

Project Notice of Preparation/Notice of Intent 5 Preparation of

Draft Wastewater Facilities Plan and Programmatic EIR 6
Administration of Public Review and Comment Periods 7
Development of Final Wastewater Facilities Plan and Programmatic

EIR and incorporation and response to comments 8
Administration of final public review and certification process artd

9 Filing a Notice of Determination and Record of Decisiort.

b Implementation of Compliance Measures Planning The SCVSD 5 years after

shall provide a schedule of related tasks and subtasks related to Task Effective Date of

15a and provide semi-annual progress reports on progress of TMDL
planning activities thereafter until completion of Final Wastewater 05/04/2010

Facilities Plan and Programmatic EIR.

16. The Regional Board staff will re-evaluate the schedule to implement 6 years after

control measures needed to meet final conditional WLAs adopted Effective Date of

pursuant to Task 10 d and the schedule for Task 17. The Regional TMDL
Board at a public meeting will consider extending the completion 05/04/2011

date of Task 17 and reconsider the schedule to implement control

measures to meet final conditional WLAs adopted pursuant to Task

10 d. The SCVSD will provide the justification for the need for an

extension to the Regional Board Executive Officer at least 6 months

in advance of the deadline for this task.

17. a Implementation of Compliance Measures Complete i

6 years after

Environmental Impact Report The SCVSD shall complete a Effective Date of

Wastewater Facilities Plan and Programmatic Environmental Impact TMDL
Report for facilities to comply with final effluent permit limits for 05/04/2011

chloride.

b Imýlementation of Compliance Measures Enrineeriný Desi rý 6.dears after
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The SCVSD will begin the engineering design of the recommended Effective Date of

project wastewater facilities. TMDL
05/04/2011

c Implementation of Compliance Measures Engineering Design 7 years after

The SCVSD will provide a design schedule of related tasks and sub- Effective Date of

tasks and provide semi-annual progress reports on progress of design TMDL
activities thereafter until completion of Final Design. In addition 05/04/2012

the SCVSD will provide a construction schedule of related tasks and

sub-tasks and provide semi-annual progress reports on progress of

construction activities thereafter until completion of recommended

project wastewater facilities.

d Implementation of Compliance Measures Construction The 9.5 years after

SCVSD shall have applied and received all appropriate permits and Effective Date of

have completed construction of the recommended project wastewater TMDL
facilities. 11/04/2014

e Implementation of Compliance Measures Start-Up The SCVSD 10 years after

shall have completed start-up testing and certification of the Effective Date of

recommended project wastewater facilities. TMDL
05/04/2015

18. The Regional Board Executive Officer may consider conditional 7 years after

SSOs for TDS and sulfate for Reaches 4B 5 and 6 based on results Effective Date of

of groundwater-surface water interaction studies on accumulation of TMDL
TDS and sulfate in groundwater potential impacts to beneficial uses 05/04/2012

and an anti-degradation analysis.

19. The Regional Board staff will re-evaluate the schedule to implement 9.5 years after

control measures needed to meet final conditlonal WLAs adopted Effective Date of

pursuant to Task 10 d and the schedule for Task 17. The Regional TMDL
Board at a public meeting will consider extending the completion of 11/04/2014

Task 17 and reconsider the schedule to implement control measures

to meet final conditional WLAs adopted for chloride pursuant to Task

10 d. The SCVSD will provide the justification for the need for an

extension to the Regional Board Executive Officer at least 6 months

in advance of the deadline for this task. The Regional Board will also

consider conditional SSOs and final conditional WLAs for TDS and

sulfate based on results of Task 18.

0. The interim WLAs for chloride shall remain in effect for no more 10 years after
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than 10 years after the effective date of the TMDL. Conditional SSO
for chloride in the USCR shall be achieved. Final conditional WLAs
for chloride in Reaches 4B 5 and 6 shall apply by May 5 2015. The

Regional Board may consider extending the completion date of this

task as necessary to account for events beyond the control of the

SCVSD.

21. The interimWLAs for TDS and sulfate contained in this BPA

Resolution No. R4-2008-012 shall be implemented no sooner than

the effective date of this BPA and shall remain in effect until May 4
2015. Final WLAs shall apply by May 5 2015 unless conditional

SSOs and final conditional WLAs for TDS and sulfate are adopted as

described in Task 19.

Resolution No. R4-2008-012

Page 20

Effective Date of

TMDL
05/04/2015
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Unlted Stales Regional Ar9rrýinistrator

Environmental Protection
ý

215 Fremont Street

Agency San Francisco CA 94105

EPA
September 25 1989

Regipn 9

Arizona California

Hawaii Nevada
Pacific Islands

In Reply
Refer To W-5

W. Don Maughn Chairman
State Water Resources Control Board
P.O. Box 100
Sacramento California 95801

Dear Mr. Maughn

Received

March 30 2011

Commission on
tWMandates

It is with pleasure today ttiat I cail inform you of EPAs
approval of the California NPDES Pretreatment Program and
revisions to the existing State NPDES permit regulations.

California as you know was the first state to request and
receive approval of its NPDES program and authorization to
regulate discharges from federal facilities via the NPDES permit
program. We look forward to State management of the pretreatment
program with the same vigor and thoroughness that has
characterized State management of the NPDES program.

The enclosed signed and approved Memorandum of Agreement
Agreement on a Conflict Resolution Process should serve to
ensure that the working harmony of our agencies continues.

Sincerely

w
aniel W. McGovern

Regional Administrator

Enclosures

cc James W. Baetge SWRCB

DaýW
cý aeceived
Chiefs Offite

OCT 3 - 1989
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AGREEMENT ON A CONFLICT RESOLUTION PROCESS
BETWEEN

REGIONAL ADMINISTRATOR EPA REGION 9

AND

CHAIRMAN STATE WATER RESOURCES CONTROL BOARD

INTRODUCTION

The State Water Resources Control Board State Board is the State water

pollution control agency for all purposes of the Clean Water Act pursuant to

Section 13160 of the California Water Code. The U.S. Environmental

Protection Agency EPA Region 9 is under the delegation of the

Administrator of EPA responsible for implementing or over-seeing

implementation of requirements of the Clean Water Act within the boundaries

of Region 9. The State Board and EPA Regiort 9 agree that it is desirable to

define a process for resolving disagreements or conflicts between the

respective agencies which have not otherwise been resolved.

II. PURPOSE

The purpose of this agreement is to define a process for resolving conflicts

and disagreements where other processes or attempts at reaching agreement

have failed or where other opportunities have not been available. This

agreement neither supersedes nor replaces existing or prospectively developed

processes for resolving disputes.

III. SCOPE

This agreement applies to all programs activities and financial support

which is autti6rized by the Clean Water Act. The agreement is binding on the

State Board and EPA Region 9 and is not binding on Regional Water Quality

Control Boards nor on other organizational entities of EPA.

IV. PROCESS AND STANDARDS FOR DISPUTE RESOLUTION

A. General Principles

Whenever possible disputes should be resolved informally at the

lowest possible level.

Disputes should be resolved in a timely manner.

Attempts to resolve disputes shall be consistent with the

Clean Water Act and the Presidents October 26 1987 Executive

Order entitled Federalism.

Both parties agree to respond to each other in writing within 30

days of receipt of requests for agreement or decisions or elevation

to the next level may occur.
t
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Resolution Process

Disputes which cannot be resolved at the staff level will be referred to
a higher level as follows

First step Resolution at the State Board Division and EPA Branch
level.

Second step Resolution at the State Board Executive Director/EPA
division Rirector level.

Third stept Resolution at the State Board/EPA Regional
Administrator level. This is the final step where the Regional
Administrator has authority to resolve the conflict.

Fourth step For disputes over requirements oriqinating at EPA
Headquarters or for programs where clear delegation of authority
has not been made to the Regional Administrator the Chairman of
the State Board may seek resolution by directingthe dispute to the
Regional Administrator. Upon receipt of the request the Regional
Administrator shall consult with or seek assistance from the

appropriate office at EPA Headquarters.

Where the Regional Administrator is unable to resolve the dispute
the Chairman of the State Board may pursue a solution to the
dispute by direct contact with Headquarters. The Regional
Administrator shall upon request of the Chairman of the State
Board provide assistance to the State in contacting the
appropriate managers in EPA Headquarters.

Reviýýw of De le ý

aý ted .ýuthorit

The State reserves the right to advise Vie Administrator of EPA by
letter from the Chairman of the State Board when it is of the opinion
that authority delegated to the Regional Administrator is inappropriate
at that level or has been abused.

TERM

This agreement may be modified from time to time as the parties may agree in
order to simplify the procedures. The agreement may be rescinded by either

._.ý_. . ... ý_ ý. ---ý _..party upon 40 days

W. Don 4aOnAn
Chairman

k

State Water Resources Control

Board

SUN -8

iu..

eI W. Pc overn

Regional Administrator
U.S. Environmental

Protection Agency
Region 9

2 2 S F P 1989
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N P D E S

MEMOR.ANDUM OI AGREEMENT

BETWEEN

THE U.S. ENVIRONMENTAL PROTECTION AGENCY

AND

THE CALIFORNIA STATE WATER RESOURCES CONTROL BOARD
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NPDES MEMORANDUM OF AGREEMENT BETWEEN
THE U.S. ENVIRONMENTAL PROTECTION AGENCY AND

THE CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

PREFACE

Introduction

The State Water Resources Control Board State
Board is the State water pollution control agency
for all purposes of the Clean Water Act pursuant to

Section 13160 of the Californi.a Water Code. The

State Board has been authorized by the

U.S. Environmental Protection Agency EPA pursuant
to Section 402 of the Clean Water Act CWA to

administer the National Pollutant Discharge
Elimination System NPDES pogram in California

since 1973.

The Chairman of the State Board and the Regional
Administrator of EPA Region 9 hereby affirm that

the State Board and the Regional Boards have

primary authority for the issuance compliance

monitoring and enforcement of all NPDES permits in

California including NPDES generai permits and

permits for federal facilities and implementation
and enforcement of National Pretreatment Program
requirements except for NPDES permits incorporating
variances granted under Sections 301h or 301m
and perntits to dischargers for which EPA has assumed

direct responsibility pursuant to 40 CFR 123.44.

The State may apply separate requirements to these

facilities under its own authority.

This Memorandum of.Agreement MOA redefines the

working relationship between the State and EPA

pursuant to the Federal regulatory amendments that

have been promulgated since 1973 and supersedes

1. THE MEMORANDUM OF UNDERSTANDING REGARDING

PERMIT AND ENFORCEMENP PROGRAMS BETWEEN THE
STATE WATER RESOURCES CONTROL BOARD AND THE
REGIONAL ADMINISTRATOR REGION IX
ENVIRONMENTAL PROTECTION AGENCY signed
March 26 1973 and

The STATE/EPA COMPLIANCE AND ENFORCEMENT
AGREEMENT dated October 31 1986. The States
standard operating procedures for the NPDES and

pretreatment programs are described in the
States Administrative Procedures Manual APM.
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The State shall implement the provision of this
MOA through the APM. The States annual
workplan which is prepared pursuant to Section
106 of the CWA will establish priorities
activities and outputs for the implementation
of specific components of the NPDES and

pretreatment programs. The basic requirements
of this MOA shall override any other State/EPA
agreements as required by 40 CFR 123.24c.
EPA shall implement the provisions of this MOA
through written EPA policy guidance and the
annual State/EPA 106 agreement.

The following definitioris are provided to clarify
the provisions of this MOA.

The APM means the States Administrative
Procedures Manual. The APM describes standard
operating requirements procedures and

guidance for internal management of the
State Board and Regional Boards in the
administration of the NPDES and pretreatment
programs. The APM is kept current through
periodic updates.

Comments means recommendations made by EPA or
another party either orally or in writing
about a draft permit.

Compliance monitoring means the review of

monitoring reports progress reports and other

reports furnished by members of tha regulated
community. It also means the various types of

inspection activities conducted at the
facilities of the regulated community.

CWA means the Clean Water Act 33 USC 1251
et. aeq.

Days mean calendar days unless specified
otherwise.

Prenotice draft permit is the document
reviewed by EPA other agencies and the
applican.t prior to public review.

Draft permit is the document reviewed by EPA
and the public.
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Enforcement means all activities that may be
undertaken by the Regional Boards the State
Board or EPA to achieve compliance with NPDES
and pretreatment program requirements.

EPA means the U.S. Environmental Protection
Agency EPA Region 9 unless otherwise stated.

10. Formal enforcement action means an action
order or referral to achieve compliance with
NPDES and pretreatment program requirements
that a specifies a deadline for complianceb is independently enforceable without
having to prove the original violation and

c subjects the defendant to adverse legal
consequences for failure to obey the order see
footnote 6 p.19 National Guidance for
Oversight of NPDES Programs FFY 1986 dated

January 20 1985. Time Schedule Orders
Administrative Civil Liability Orders Cease
and Desist Orders Cleanup and Abatement
Orders and referrals to the Attorney
General meet these criteria. Effective
January 1 1988 the State and Regional Boards
will have authority to impose administrative
civil liability consistent with the
requirements of 40 CFR 123.27a3i for all
NPDES and pretreatment program violations.

11. Issuance means the issuance reissuance or
modification of NPDES permits through the

adoption of an order by a Regional Board or the
State Board.

12. Objections means EPA objections to
applications prenotice draft permits draft

permits or proposed permits that are based on

1

federal law or regulation which are filed as

objections and which must be resolved before
a NPDES permit can be issued or reissued or
modified thereto. Objection and formal
objection inean the same thing.

Proposed permit means a permit adopted by the
State after the close of the public comment
period which mav then be sent to EPA for review
before final issuance by the State. The
States common terminology of adopted permit
is equivalent to the term proposed permit as
used at 40 CFR 122.2.
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14. Quality Assurance means all activities
undertaken by the State or EPA to determine the
accuracy of the sampling data reported on
Discharge Monitoring Reports DMRs inspection
reports and other reports.

15. State means the staff and members of the

Regioiial boards and the State Board
collectively.

16. l66 t4orkplan meahs the annual agreement that
is negotiated between the State and tPA.

Roies aud esonsibilities

1. EPA Responsibilities

EPA is responsible for

Providing financial technical and other
forms of assistance to the State

Providing the State Board with copies of

all proposed revised promulgated
remanded withdrawn and suspended federal
regulations and guidelines

Advising the State Board of new case law

pertaa.ning to the NPDES and pretreatment
programs

Providing the State Board with draft and
final national policy and guidance
documents

Mon.itoring the NPDES and pretreatment
programs in California to assure that the

program is administered in conformance
with federal legislation regulations and
policy

Intervening as necessary in specific
situations such as development of draft

permits or permit violations to maintain

program consistency throughout all states
and over time

Administering the program directly to the
following classes of facilities
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Dischargers granted variances under
Sections 301h or 301m of the CWA
and

Dischargers which EPA has assumed
direct responsibility for pursuant.to
40 CFR 123.44 and

State Board Res_ponsibilities

The State Board is responsible for supporting
and overseeing the Regional Boards management
of the NPDES and pretreatment programs in
California. This responsibility includes

Evaluating Regional Board performance in
the areas of permit content procedure
compliance. monitoring and surveillance
quality assurance of sample analyses and
program enforcement

Acting on its own motion as necessary to
assure that the program is administered in
conformance with Federal and State
legislation regulations policy this
MOA and the State annual 106 Workplan

Providing technical assistance to the
Regional Boards

Developing and implementing regulations
policies and guidelines as needed to
maintain consistency between State and
federal policy and program operations and
to maintain consistency of program
implementation throughout all nine regions
and over time

Reviewing decisions of the Regional Boards
upon petition from aggrieved persons or
upon its own motion

Assisting the Regional Boards in the
implementation of federal program
revisions through the development of
policies and procedures and

Performing aziy of the functions and
responsibilities ascribed to the Regional
Boards.
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h. California Pretreatment Program
responsibilities as listed in Section
iZI.B. of this MOA.

3. Regional Board Responsibilities

The fQllowing responsibilities for mana..ng the
NPDgS and pretreatment programs in Cal.iýornia

have been assigned to the Regional Boards.
Thpse responsibilitles include

a. ýegulating all dischargqs suýject to the.

ýIýpES and pretreatment progra.s except
those resertired to EPA in conýormance with
IFederal and State law regulatton$ and

policy

b. Maintaining technical expertise
administrative procedures and manaqement
control such that implementation of the
NPDES and pretreatment programs
consistently conforms to State laws
regulations and policies

c. Implementing federal program revisions

d. Providing technical assistance to the

regulated community to encourage voluntary
compliance with program requirements

e. Assuring that no one realizes an economic
advantage from noncompliance

f. Maintaining an adequate public file at the
appropriate Regidnal Board Office for each

permittee. Such files must at a minimum
include copies of permit application
issued permit public notice and fact-.
sheet discharge monitoring reports ali
inspection reports all enforcement
actions and other pertinent information
and correspondence

g. Comprehensively evaluating and assessing
compliance with schedules effluent
limitations and other conditions in
pormits

h. Taking timely and appropriate enforcement
actions.in accordance with the CWA
applicable Federal regulations and State
Law and

_6_
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California Pretreatment Program
responsibilities as listed in Section XIZ.
B of this MOA.

Program Coordination

In order to reinforce the State Boards program
policy and overview roles EPA will normally
arrange its meetings with Regional Board staff
through appropriate staff of the State Board. In
all cases the State Board will be notified of any
EPA meetings with Regional Boards.

Conflict Resolution

Disputes shall be resolved in accordance with the

Agreement on a Conflict Resolution Process Between
Regional Administrator EPA Region 9 and Chairman
State Water Resources Control Board.

II. PERMIT REVIEW ISSUANCE AND OBJECTIONS

General

The State Board and Regional Boards have primary
authority for the issuance of NPDES permits. EPA

may comment upon or object to the issuance of a
permit or the terms or conditions therein.. Neither
the State Board nor the Regional Boards shall adopt
or issue a NPDES permit until all objections made by
EPA have been resolved pursuant to 40 CFR 123.44 and
this MOA. The following procedures describe EPA
permit review comment and objection options that
may delay the permit process. These options present
the longest periods allowed by 40 CFR 123.44.
However the process should normally require far
less time.

The State Board Regional Boards and EPA agree to
coordinate permit review through frequent telephone
contact. Most differences over permit content
should be resolved through telephone liaison.
Therefore permit review by the State and EPA should
not delay issuing NPDES permits. However if this
review process causes significant delays the Chief
Division of Water Quality DWQ of the State Board
or his or her designee and the Director Water
Management Division WMD of EPA or his or her
designee agree to review the circumstances of the
delays. The State Board and EPA shall determine the
reasons for the delays and take corrective action.
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To the extent possible all expiring NPDES permits
shall be reissued on or before their expiration. If

timely reissuance is not possible the State Board
will notiiy the Regional Administrator of the
reasons for the delay. In no event will permits
continued administratively beyond their expiration
date be modified or revised.

In the case of the development of a general permit
the Regional Board will collect sufiicieint dta to

deve.op effluent limitat3.qns and prepare anl draft
the general perthit. The lkegional Board will issue
and administer NPDES general permits in accordance
with the California Water Code Division 7 and
federal regulations 40 CFR 122.28.

EPA Waiver of Review

EPA waives the right to routinely review
object to or comment upon State--i.ssued

permits under Section 402 of the CWA for
all categories of discharges except those
identified under II.A.2. below.

Notwithstanding this waiver the State
Board and the Regional Boards shall
furnish EPA with copies of any file
material within 30 days of an EPA request
for the material.

The Regional Administrator of EPA Region
9 may terminate this waiver at any time
in whole or in part by sending the State
Board a written notice of termination.

The State shall supply EPA with copies o
final permits.

Permits Subject to Review

The Regional Boards shall send EPA copies
of applications prenotice draft permits
draft permits adopted proposed permits
and associated Fact Sheets and Statements
of Basis for the following categories of

discharges.

I Discharges from amajor facility as

defined by the current major
discharger list
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2 Discharges to territorial seas

3 Discharges from facilities within any
of the industrial categories
described under 40 CFR Part 122
Appendix A
Discharges which may affect the water
quality of another state

Discharges to be regulated by a
General Permit excludes applications
since they are not part of the
General Permit process

Discharges of uncontaminated cooling
water with a daily average discharge
exceeding 500 million gallons

Discharges from any other source
which exceeds a daily average
discharge of 0.5 million gallons and

Other categories of discharges EPA
may designate which may have an
environmental impact or public
visibility. The Regional Boards or
the State Board will consult with EPA
regarding other significant
discharges.

Applications

The provisions for EPA review of applications do not
apply to General Permits because applications are
not part of the General Permit Process.

Initial Applications

The Regional Boards shall forward a
complete copy of each NPDES application to
EPA and the State Board within 15 days of
its receipt.
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EA4 shall have 30 days from receipt of

the application to comment upon or object
its completeness.

EPA shall initially express its
comments and objections to
the Tteg3.onal $oard through staff
telephpne liaison.

pPA shall send a copy of comments or
objectýons to an appli.ca-ýion to the
Regional Board the State Board and
the applicant.

If EPA fails to send written comments
or objections to an application
within 30 days of receipt EPA waives
its right to comment or object.

An EPA objection to an application shall

specify in writing

1 The nature of the objection

2 The sections of the CWA or the NPDES
regulations that support the

objection and

The information required to eliminate
the objection.

State Agreement with EPA Objections and Revised
Applications

If the State agrees with EPAs
objectionsthe Regional Board shall
forward a complete copy of the revised
application to EPA within 10 days of its
arrival at the Regional Board offices.

COMPUTATION OF TIME Pursuant to 40 CFR 12420d three3
days shall be allowed for transit of documents by mail.
Therefore the State must allow at least 36 days from the

postmark date on the application for receipt of an EPA response.
If the State Board or a Regional Board delivers a document to EPA
within less than three days the number of days saved by such

delivery may be subtracted from the 36 days. All of the
timeframes mentioned in this MOA are in calendar days.

-10-
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Another 30-day review period shall begin
upon EPAs receipt of the revised
application and

This application review process shall be
repeated until the application complies
with all NPDES regulations.

Wheti EPA has no objections pursuant to
40 CFR 123.44 the Regional Board may
complete development of a prenotice draft
NPDES permit.

If an objection is filed EPA shall advise
the State Board and the Regional Board in
writing when the application is complete.

The Regional Board will be responsible for
notifying the applicant.

State Disagreement with EPA Objections and
Draft Permits

If the Regional Board or the State Board
disagrees with EPAs assertion that an
application is incomplete they may issue a
prenotice draft permit provided that

The Regional Board or the State Board
states in a transmittal letter that the
prenotice draft permit has been issued an
EPA objection to the application

EPA may add comments upon or objections to
the prenotice draft pf3mit including a
rQterxtion of its objection to the
application

Objections to an application will be
subject tu the same procedures as an EPA
ob jection to the prenotice draft permit
as described below except that the State
shall not issue a public notice for a
draft permit for which there is an
unresolved EPA objection.

Prencti.ce Draft Permits

EPA Review of Individual Prenotice. Draft Permits

It is the intent of the Regional. Boards
or the State Board whenever it undertakes
the issuance of an NPDES permit to issue
aprsnotice draft NPDES permit. A copy of

-z1-
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associated Statement of Basis or Fact
Sheet shall be sent to EPA. As a matter
of uXgency the Regional Board.or the State
Board may decide not to issue a prenotice
draft NPDES permit.

EPý shall 114ve 30 days from its receipt
send comments upon or an initial

objoction to the prenotice draft permit
to the Regional Board and State Board.

Z4EPAmails an initial objection
ýiursuant to 40 CFR.23.44 within 30

days from its receipt of a prenotice
draft permit EPA shall have 90 days
from its receipt of the prenotice
draft permit to mail a formal

objection.

If EPA requests additional
information on a prenotice raft

permit a new 30-day review shall

begin upon EPAs receipt of the
additional information.

If EPA mails an initial objection
pursuant to 40 CFR 123.44 within 30

days from its receipt of additional
information EPA shall have 90 days
from its receipt of the additional
information to mail a formal

objection.

If a prenotice draft permit is not issued
the procedures and schedules for EPA

review comment and objections to a

prenotice draft permit described in
Section II.C.4 shall apply to the draft

permit.

EPA Review of Prenotice Draft General Permits

a. The Regional Boards or the State Board
whenever it urldertakes the issuance of an
NPDES General Permit shall mail a copy of

each prenotice draft Generalmit and Fact
Permit Sheet except for those for
stormwater point sources to

-12-
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1 Director
Office of Water Enforcement and
Permits EN 335
.U.S Environmental Protection Agency
401 M Street S.W.
Washington D.C. 20460 and

2 EPA Region 9.

b. EPA Region 9 and the Director of the
Office of Water Enforcement and Permits
EPA Headquarters shall have 90 days from
their receipt of the prenotice draft
General Permit to send comments upon or

objections to the State Board and Regional
Board.

c. If a prenotice draft general permit is
issued the procedures and schedules for
EPA review comment and objections to a
prenotice draft permit described in
Section II.C.4 shall apply to the draft

general permit.

3. EPA Comments

a. The Regional Boards and State Board shall
treat any comments made by EPA upon a
prenotice draft individual permit or upon
a prenotice draft General Permit as they
would comments from any authoritative
source.

b. The Regional Boards or the State Board
shall prepare a written response to each
significant comment made by EPA that they
do not accommodate by revising the draft

permit.

4. EPA Oblections

The discussion below describes the procedures
the Regional Boards and State Board may pursue
if EPA issues an objection to a prenotice draft
permit. NPDES regulations restrict the.
resolution of an EPA objection to three
alternatives or a combination thereof a
the Regional Board or the State Board changes
the permit b EPA withdraws the objection
or c EPA acquires exclusive NPDES
jurisdiction over the discharge.

-13-

87
Page 82 of 660



Received
March 30 2011

Commission on
State Mandate

Timing of EPA bbjections

1 If the Regional Board or the State
Board receiveg an initial objection
from EPA within 36 days of the
postttlark on the prenotice draft

permit sent to EPA the Regional
Board or the State Board shall delay
issuance of the public notice until
one of the following events occurt

EPA withdraws the initial
objection or

Ninety-six 96 days have passed
from the postmark on the

prenotice draft See Section
II.C.2 for timing of EPA

objections to prenotice general
permits.

a The Regional Board has received
EPAs formal objection

Whenever EPA files an initial
objection to a prenotice draft

permit EPA shall expedite its effort
to file the formal objection in
order to avoid undue delay of the
permits final issuance.

EPA may not make an initial objection
to the prenotice draft permit once
its 30-day review period has lapsed.

EPA may not make a formal objection
to the prenotica draft permit if it

failed to make an initial objection
within the 30-day period.

EPA may not make a formal objection
to the Preenotice draft permit once
the 90-day objection period has
lapsed.

EPA may not modify the objection
after the 90-day formal objection
period to require more change to the

prenotice draft permit than was
required under the original
objection.

-14-
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EPA may revise the objection within
its allotted 90-day objection period
to require additional changes to the

prenotice draft permit than were
required under its original
objection. Such a change to an
objection by EPA shall cause the
States allotted 90 day response
period to restart upon the States
eceipt of the revised objection.

If the Regional Board receives an EPA
formal objection within the 96 days
specified above the State Board or
the Regional. Board may exercise one
of the options described under
II.C.4.c. and II.C.4.d. below.

Content of EPA Objections

1 For initial objections that must be

filed within 30 days EPA may simply
identify

a The name of the facility and its
NPDES umber and

The general nature of the
objection.

For formal objections that must be
filed within 90 days EPA shall

specify

a The reasons for the objections

b The section of the CWA the

regulations or the guidelines
which support the objection and

The changes to the permit that
are required as a condition to
elimination of the objection.

Every EPA objection shall be based

upon one or more of the grounds for
objection described under 40 CFR
123.44c. EPA shall

a Cite each of the grounds which

applies to the objection and

-15-

89 Pace 84 of 660



Received

March 30 2011
Commission on

State Mandate

Explain how each citation
applies to a deficiency of the
prenotice draft
permit.

Correspondence from EPA which objects
to a prenotice draft permit but
which fails to meet the substantive
criteria of this part II.C.4.b does
not constitute an objection and may
be troated by the State as comments.

State Board Options

1 If EPA and a Regional Board are
unable to resolve a disagreemont over
provisions of a prenotice draft

permit to which EPA has filed a

formal objection the State Board may
mediate the disagreement to a
resolution that is satisfactory to

EPA and to the Regional Board.

If the disagreement proves
intractable the State Board may

Revise and resubmit the
preriotice draft permit in

accordance with the required by
the EPA objection The State
Board would then be obligod to
continue the issuance process
and adopt the permit if the
Regional Board declines todo

so
Request a public hearing
pursuant to 40 CFR 123.44e or

Hold a public hearing on the EPA

objection.

Regional Board Optioiis

1 If the Regional Board changes the
prenotice draft permit to eliiiinate
the basis of the EPA formai objection
within 90 days of the Regional
Boards receipt of that objection
the permit will remain within the
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Regional Boards jurisdiction see 40
CFR 123.44h. The Regiona.J. Board

may then continue on to the public
notice of the permit.

2 If EPA and a Regional Board are
unable to resolve a disagreement over
provisions of a prenotice draft
permit to which EPH has filed a
formal objection the Regional Board
may
a Rc-auest that EPA conduct a

public heairing pursuant to 40
CFR 123.44e or

b Hold a public hearing on the EPA
objection.

e. The Stute Board or a Regional Board Holds
a Public Hearing

1 If either the State Board or a
Regional Board decide to hold a

public hearing on an EPA objection
that Board shall

a Prepare a wri.tten rebuttal
describing the legal and
snvirormental raasons why each
each provision of the prenotice
draft permit should not be
changed to accomodate the
ob jecta.on

b Isgue a public notice in
acco dance with 40 CrR 124.10
and 40 CFR 124.57a to open the
public comment nGrlod artd

announce the public henriiig

c .Muk availabJ.e fui public
review

o The permit application
o The draftpermit
o The Iacz Shcet or Statement

of Basis
o A7.1 coscr.ients received upvn

the draft permi
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o The EPA objections and
o The Regional Boards

rebuttal

Conduct the hearing in
accordance with 40 CFR 124.11
arid 124.12 and

Decide whether to accommodate
the EPA objection.

A represeritative of EPA Shall attend
the hearing to explain EPAs
objection.

State Board and Regional Board Failure to

Respond within 90 days see 40 CFR

123.44h

EPA shall acquire exclusive NPDES
authority over the discharge pursuant to
40 CFR 123.44h3 if within 90 days of

their receipt of an EPA formal objection

1 Neither the State Board nor the
Regional Board changes the permit to
eliminate the basis of the EPA
objection

2 Neither the State Board nor the

Regional. Board requests EPA to hold a

public hearing pursuant to 40 CFR
123.44e and

EPA does not withdraw the objection.

This applies whether or not the State
Board or a Regional Board holds a
public hearing on the EPA objection.

EPA Public Hearing of an EPA Objection

1 If the State Board or a Regional
Board requests a public hearing
pursuant to 40 CFR 123.44e within
the 90-day response period EPA shall
hold a public hearing in accordance
with the procedures of 40 CFR Part
124.

a
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a public hearing before EPA has
issued the public notice EPA
shall cancelthe hearing unless
third party interest otherwise
warrants a hearing pursuant to
40 CFR 123.44e.

If the State Board or Regional
Board withdraws its request for
a public hearing after EPA has
issued the public notice of the
hearing and EPA determines that
there is not sufficient third
party interest pursuant to 40
CFR 123.44e the State Board
or Regional Board shall publish
a public notice and send a
cancellation to everyone on the
EPA mailing list.

Within 30 days after the EPA public
hearing EPA shall

a Reaffirm withdraw or modify
the original objection and

Send notice of its action to

The State Board
The Regional Board
The applicant and
Each party who submitted
comments at the hearing.

If EPA does not withdraw the
objection the State Board or
Regional Board shall have 30 days
from its receipt of the EPA notice to
change the permit to eliminate the
basis of the objection.

If EPA modifies the objection to
require less change to the
prenotice draft perrnit than was
required under the original
objection the State Board or
Regional Board shall have 30 days
from its receipt of the EPA notice to
change the permit to eliminate the
basis of the objection.
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5 EPA inay not modify the objection to
require more change to the prenotice
draft permit than was required by the
original objection.

6 If the State Board or Regional Board
fails to send a revised draft permit
to EPA within 30 days of its receipt
of the EPA notification EPA acquires
exclusive NPDtS authprity over the
discharge pursuant to 40 CFR

123.44h3.

h. Resolved Objections

1 Whenever EPA has filed a formal

objection to a prenotice draft permit
and the State Board or Regional Board
has changed the permit to eliminate
the basis of the objection orEPA
has withdrawn the objection EPA
shall send notice to

2

a The State Board

b The Regional Board

c The applicant and

d Every other party who has
submitted comments upoin.the EPA
objection.

EPA shall send the notice within 30

days of its receipt of the revised
State permit or upon its withdrawal
of the objection.

D. Public Notice

1. If the State Board or Regional Board does not
receive an EPA initial objection within 36.days
of tfie postmark on the individual prenotice
draft permit or within 96 days of the postmark
of the prenotice draft general permit the
State Board or Regional Board may proceed with

the.public notice process.

2. The State Board or Regional Board shall issue
the public notice and conduct all public

-20-
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participation activities for NPDES permits in
accordance with the provisions of 40 CFR Part
124 applicable to State Programs.

The Regiona. Boards and State Board shall
make electronic or stenographic recordings
of each of the EIR public hearings
pursuant to 23 California Administrative
Code Section 847.4a.

The Regional Board or the State Board
shall make a copy of all comments
including tapes or transcripts of oral
comments presented at Board Hearings and
the Boards written responses to the
comments available to EPA and the public
upon request pursuant to 40 CFR 124.17a
and c.

All EPA comments upon and objections to a

prenotice draft permit draft permit or both
and all correspondence public comments and
other documents associated with any EPA
objections shall become part of the
administrative record/permit file and shall be
available for public review.

Draft Permits

1. The State Board and Regional Boards shall send
a copy of each draft permit and its Statement
of Basis or Fact Sheet to EPA as part of the
public notice process. A copy of each draft
general permit and accompanying fact sheet
except those for stormwater point sources
shall be sent to EPA and

Director
Office of Water Enforcement

and Permits EN 335
U.S. Environmental Protection Agency
401 M Street SW
Washington DC 20460

EPA may not object to a draft permit which it
had an opportunity to review as a prenotice
draft permit except to the extent that it
includes changes to the prenotice draft permit
or the bases of the objection were not
reasonably ascertainable during the prior
review period e.g. becaune of new facts new
science or new law.
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3. if EPA issues an objection to a draft permit
the procedures described under II.C.4. shall
apply.

F. Final Permits

1. Final Permits Become Effective Opon Adoption

NPDES permits other than general permits
adopted by the State Board or Regional Boards
shall become effective upon the adoption date
only when

a. EPA has made no objections to the permit

b. There has been no significant public
comment

c. There have been no changes made to the
latest version of the draft permit that
was sent to EPA for review unless the

only changes were made to accommodate EPA
comments and

d. The State Board or Regional Board does not
specify a different effective date at the
time of adoption.

2. Permit Becoines Effective 50 Days after Adoption

NPDES permits other than general permits
adopted by the State Board or Regiona. Board
shall become effective on the 50th day after
the date of adoption if EPA has made no
objection to the permit if

a. There has been significant public comment
or

b. Changes have been made to the latest
version of the draft permit that was sent
to EPA for review unless the only changes
were made to accommodate EPA comments.

3. Permit Becomes Effective 100 days after
Adoption

General permits adopted by the State Board or
the Regional Boards shall become effective on
the 100th day after the date of adoption if

EPA has made no objection to the permit if

_22..
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There has been significant public comment
or

Changes have been made to the latest
version of thet draft permit that was sent
to EPA for review unless the only changes
were made to accommodate EPA comments.

EPA Review of Adopted Permits

a. Transmittal of Adopted Permits to EPA

The Regional Boards shall send copies of

the following documents to EPA and the
State Board upon adoption of each NPDES

permit identified under II.A.2

1 Each significant comment made upon
the draft permit including a

transcript or tape of all comments
made at public hearings

The response to each significant
comment made upon the draft permit

Recommendations of any other affected

states including any written
comments prepared by this State te

explaining the reasons for rejecting

any other states written
recommendations.

The Executive Officer or State Board

Executive Director summary sheet

The Fact Sheet or Statement of Basis
if it has been changed and

6 The final permit.

For general permits except those for

stormwater point sources the State
Board also shall send copies of these
documents to

Director
Office of Water Enforcement

and Permits EN 335
U.S. Environmental Protection Agency
401 M Street SW
Washington DC 20460

-2

97 Pace 92 of 660



Received

March 30 2011

Conirmission on
State Mandates

EPA Review Period

EPA shall have 30 days from its receipt of
these materials to review and comment upon
or object to an NPDES permit which becomes
effective 50 days after the date of

adoption under II.F.2.

EPA shall have 90 days from its receipt of

these materials to review and comment upon
oi object to a general permit which

bocomes effective 100 days after the date
of adoption under II.F.2.

EPA Comments upon Adopted Permits

If EPA comments upon an adopted permit
pursuant to II.F.3.b. above the State
Board or Regional Board must either change
the permit to accommodate the comments or

respond to the commeiits as.follows

1 If the State Board or Regional Board

changes the permit the perniit will
have to be readopted unless the only
changes fall within the definition of
minor modifications under 40 CFR
122.63 in which case the permit may
take effect as originally scheduled

at least 50 days after the date of

adoption or

If the State Board or Regional Board

responds to the EPA comment instead
of changing the permit the permit
may take effect as originally
scheduled at least 50 days after the
date of adoption.

EPA Objection to Adopted Permits

If EPA mails an initial objection to an
adopted permit within 30 days of its

receipt pursuant to II.F.3.b. the full
objection process will have begun as

described under II.C.4. and the permit
effective date shall be stayed until the
basis of the EPA objection has been
eliminated.
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Restrictions upon EPA Comments and

Objections

1 EPA shall use this review period to
make objections which pertain only

a To changes made to the draft

permit

To comments made upon the

permit

To new information that was not

reasonably ascertainable during
the initial review period or

To objections made by EPA to the
draft permit.

EPA shall not use this review period
to file comments or objections which

it neglected to file during the

prenotice comment period or during
the public notice comment period.

permit shall be given public notice and issued

in accordance with NPDES regulations.

2. Whenever a Regional Board or State Board
decides to modify an NPDES permit the Regional
Board or State Board shall follow the EPA

review_procedures for prenotice draft permits
described under II.C. through I..F.

3. Minor permit modifications not the same as

modifications to ininor permits as described

under 40 CFR 122.63 may be accomplished by
letter and are not subject to public review

prior to their issuance under NPDES. However
they are subject to notice and review

provisions under State law The following
protocol shall apply to minor permit
modifications

Permit Modification

1. When a Regional Board or State Board decides

modify an NPDES permit a prenotice draft

The Regional Boards or State Board as

appropriate shall send a copy of each
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minor permit modification to EPA and the
State Board.

If EPA or the State Board notice that a
minor modification has been issued by
either a Regional Board or the State

Board which does not conform to the
criteria of 40 CFR 122.63 the State Board
shall notify the permittee and the

Regional Board that the minor modification

was improper. The State should initiate
promptly any proceedings necessary to void
or rescind the modification. The Regional
Board or State Board may then initiate a

formal permit modification that is subject
to publicreview as specified by NPDES

regulations.

No NPDES permit shall be modified to extend

beyond the maximum term allowed by NPDES

rqgulations. If a Regional Board or State
Board decides to extend a permit expiration
date to a date more than five years from the

date of issuance of the permit the Board shall

revoke and reissue the permit in accordance
with NPDES regulations.

Administrative or Court Action

lf the terms of any permit including any permit for

which review has been waived pursuant to Part
II.A.1. above are affected in any manner by
administrative or court action the Regional Board

or State Board shall immediately transmit a copy of

the permit with changes identified to EPA and
shall allow 30 days for EPA to make written
objections to the changed permit pursuant to Section

402d2 of the CWA.

Variance Requests

1. State Variance Authority

The State may approve applications for the

following variances subject to EPA

objections under Section C.4 aboves

1 Compliance extension based on delay
of a publicly owned treatment works

POZW under Section 301i of the
CWA
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2 Compliance extension based upon the
use of innovative technology under
Section 301k of the CWA and

3 Variances from thermal pollution
requirements under Section 316a of
the CWA.

b. Unless the State denies the variance
application the State shall adopt
approved modifications as either formal
modifications to active permits or as
provisions of reissued permits.

2. State/EPA Shared.Variance Authority

a. The State may deny or forward to EPA with
or without recommendations applications
for the following variances

1 Variances based upon the presence of

fundamentally different factors

FDF under Section 301n of the
CWA

2 Variances based upon the economic
capabilities of the applicant under
Section 301c of the CWA

3 variances based upon water quality
factors under Section 301g of the
CWA and

4 Variances based on economic and
social costs or upon the economic
capabilities of the applicant for
achieving EPA promulgated water
quality related effluent limitations
under Section 302b2 of the CWA.

b. Unless the State denies the variance
application at the outset the State will

subsequently issue an NPDES permit based
upon EPAs final decision.

3. Certification and Concurrence in EPA Variance
.Decision under Sections 301h and 301m

a. The State may deny or forward to EPA with
or without recommendations applications
for the following variances
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1 Variances based upon the quality of
coastal marine waters under Section
301h of the CWA these are
addressed by a separate agreement.
and

2 Variances based upon the energy and
environmental costs of meeting
requirements for wood processing
waste discharged to the marine waters
of Humboldt Bay under Section 301m
of the CWA.

b. If EPA decides to prepare a draft permit
on the application for a variance the
State will issue or deny waste discharge
requirements under its own authority as
part of the concurrence process.

1 The States decision on issuance of
waste discharge.requirements shall
constitute the States decision on
concurrence in the variance. Any
amendment or rescission of the waste
discharge requirements and any State
Board order finding that a Regional
Boards action in issuing the waste
discharge requirements was
inappropriate or improper shall
constitute a modification of the
States concurrence if the amendment
rescission or State Board order is

issued before EPA issues a final
permit authorizing the variance.

2 Waste discharge requirements issued
by the State shall require compliance
with any condition EPA imposes in the
final permit. Any authorization made
by the waste discharge requirements
to discharge ur.der a variance will be

contingent upon issuance of a permit
by EPA authorizing the variance.

3 EPA will not issue a final permit
tintil the State issues waste
discharge requirements. If the waste
discharge requirements are issued by
a Regional Board EPA will not issue
a final permit until at least 31 days
after the Regional Boards decision.
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pending before the State Board EPA
will not issue a final permit until
after 10 months have passed without
State Board action on the petition.
After 10 months have passed without
State Board action on the petition
EPA may issue a 301h permit
provided that the permit includes a

reopener clause allowing EPA to
revise the permit consistent with the
State Boards order on the petition
for review. If the State Board
initiates action on the petition
within 10 months by notifying the

parties involved that the petition is

complete EPA will not issue a
301 h permit until after the state
Board has issued an order on the

petition for review.

A permit issued by EPA shall

incorporate any condition of the
States concurrence including any
provisions of the waste discharge
requirements issued to the
discharge unless EPA substitutes a

more stringent requirement.

III. PRETREATMENT PROGRAM

General

This Section defines the State Board the Regional
Boards and EPA responsibilities for the

establishment implementation and enforcement of

the National Pretreatment Program pursuant to
Sections 307 and 402b of the CWA and as described

in Section VI of the NPDES Program Description
January 1988.

Roles and Responsibilities

EPA will oversee California Pretreatmeitt Program
operations consistent with the requirements of 40

CFR Part 403 this Secti.oii of the MOA and Section
VI of the NPDES Program Description January 1988.

Consistent with State and federal law and the State
Clean Water Strategy the State will administer the
California Pretreatment Program.
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The State Board will have primary responsibility
for

Developing implementing and overseeing the
California Pretreatment Program

Providing technical and legal assistance to the
Regional Boards publicly owned treatment works

POTWs and industrial users

Developing and maintaining a data management
system

Providing information to EPA or other
organizations as required and/or requested and

Reviewing and ruling on petitions for review of

Regional Board decisions.

The Regional Boards with the assistance and
oversight of the State Board will have primary
responsibility for

1. Enforcing the National pretreatment standards
prohibited discharges established in 40 CFR
403.5

Enforcing the National categorical pretreatment
standards established by the EPA in accordance
with Section 307 b and c of the CWA and

promulgated in 40 CFR Subchapter N Effluent
Guidelines and Standards

Review approval or denial of POTW
Pretreatment Programs in accordance with the

procedures discussed in 40 CFR 403.8 403.9
and 403.11

Requiring a Pretreatment Program as an
enforceable condition in NPDES permits or waste
discharge requirements issued to POTWs as
required in 40 CFR 403.8 and as provided in

Section 402b8 of the CWA

Requiring POTWs to develop and enforce local
limits as set forth in 40 CFR 403.5c

Review and as appropriate approval of POTW
requests for authority to modify categorical
pretreatinent standards to reflect removal of

pollutants by a POTW in accordance with 40 CFR
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403.7 403.9 and 403.11 and enforcing
related conditions in the POTWs NPDES permit
or waste discharge requirements

Overseeing POTW Pretreatntent Programs to ensure
compliance with requirements specified in 40

CFR 403.8 and in the POTWs NPDES permit or
waste discharge requirements

Performing inspection surveillance and

monitoring activities which will determine
independent of information supplied by the
POTW compliance or noncompliance by the POTW
with pretreatment requirements incorporated
into the POTW permit

Providing the State Board and EPA upon
request copies of all notices received from
POTWs that relate to a new or changed
introduction of pollutants to the POTW and

10. Applying and enforcing all other pretreatment
regulations as required by 40 CFR Part 403.

POTW Pretreatment Program and Removal Credi.ts

Approval

Each Regional Board shall review and approve POTW
applications for POTW pretreatment program authority
and POTW applications to revise discharge limits for
industrial users who are or may in the future be
subject to categorical pretreatment standards. It

shall submit its findings together with the

application and supporting information to the State
Board and EPA for review. No POTW Pretreatment
Program or request for revised discharge limits
shall be approved by the Regional Boards if the
State Board or EPA objects in writing to the
approval of such submission in accordance with 40

CFR 403.11d.

Note No reinoval credits can be approved until EPA
promulgates sludge regulations under Section 405 of
the Clean Water Act.

Requests for Categorical Determination

Each Regional Board shall review requests for
determinations of whether an industrial user does or
does not fall within a particular industrial
category or subcategory. The Regional Boards will
make a written determination for each request
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stating the reasons for the determinations. The
Regional Board shall then forward its findings
together with a copy of the request and any
necessary supporting information to the State Board
and EPA for concurrence. If the State Board or EPA
does not modify the Regional Boards decision within
60 days.after receipt thereof the Regional Board
finding is final. A copy of the final determination
shall be sent to the requestor the State Board and
EPA Region 9.

E. Variances From Cateaorical Standards For
Fundamentally Different Factors

Each Regional Board shall make an initial finding on
all requests from industrial users for fundamentally
different factors variances from the applicable
categorical pretreatment standard. If the Regional
Board determines that the variance request should be

denied the Regional Board will so notify the
applicant and provide reasons for its determination
in writing. Where the Regional Boards initial

finding is to approve the request the finding
together with the request and supporting
information shall be forwarded to the State Board.
If the State.Board concurs with the Regional Boards
finding it will submit it to EPA for a final
determination. The Regional Board may deny but not

approve and.implement the fundamentally different

factors variance request until written approval
has been received from EPA.

If EPA finds that fundamentally different factors do
exist a variance reflecting this determination
shall be granted. if EPA determines that

fundamentally different factors do not exist the
variance request shall be denied and the Regional
Board shall so notify the applicant and provide
EPAs reasons for the denial in writing.

F. Net/Gross Adiustments to Categorical Standards

If the Regional Board receives a request for a
net/gross adjustment of applicable categorical
pretreatment standards in accordance with 40 CFR
403.15 the Regional Board shall forward the
application to EPA for a determination. A copy of
the application will be provided to the State Board.
Once this determination has been made EPA shall
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notify the applicant the applicants POTW the

Regional Board and State Board and provide reasons
for the determination and any additional monitoring

requirements the EPA deems uecessary in writing.

Miscellaneous

The State Board with the assistance of the Regional
Boards will submit to the EPA a list of POTWs which

are required to develop their own pretreatment
program or are under investigation by a Regional
Board for the possible need for a local pretreatment
program. The State will document its reasons for

all deletions from this list. Before deleting any
POTW with a design flow greater than five-million

gallons per day mgd the State will obtain an
industrial survey from the POTW and determine 1
that the POTW is not experiencing pass through or
interference problems and 2 that there are no
industrial users of the POTW that are subject either

to categorical pretreatinent standards or specific
limits developed pursuant to 40 CFR 403.5c. The

State will document all such determinations and

provide copies to EPA. For deletions of POTWs with
flows less than 5 mgd the State will first
determine with appropriate documentation that the

POTW is not experiencing treatment process upsets
violations of POTW effluent limitations or
contamination of municipal sludge due to industrial

users. The State will also maintain documentation

on the total design flow and the nature and amount
of industrial wastes received by the POTW.

The State Board and EPA will communicate through
the Section 106 Workplan process commitments and

priorities for program implementation including
commitments for inspection of POTWs and industrial
users. The Section 106 Workplan will contain at a
minimum the following 1 a list of NPDES permits
or waste discharge requirements to be issued by the

Regional Boards to POTWs subject to pretreatment
requirements and 2 the number of POTWs to be
audited or inspected on a quarterly basis.

Other Provisions

Nothing in this agreement is intended to affect any
pretreatment requirement including any standards or

prohibitions established by State or local law as

long as the State or local requirements are not less

stringent than any set forth in the National
Pretreatment Program or other requirements or
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prohibitions established under the CWA or Federal
regulations. Nothing in this MOA shall be construed
to limit the authority of the EPA to take action

pursuant to Sections 204 208 301 304 306 307
308 309 311 402 404 405 501 or other Sections
of the CWA 33 U.S.C. Section 1251 et seq.

IV. COMPLIANCE MONITORING AND ENFORCEMENT

This Section constitutes the State/EPA Enforcement

Agreement. The State Board and EPA will review this
section of the MOA each year.

A. Enforcement Management Systems EMS

The State Board will maintain compliance monitoring
and enforcement procedures in the APM which are
consistent with the seven principles of the EPA
Enforcement Management System Guide listed below
and this MOA. The APM shall constitute the State
Enforcement Management System for the NPDES program
and shall describe criteria for

Maintaining a source inventory of information
about discharges subject to NPDES permits that
is complete and accurate

Processing and assessing the flow of
information available on a systematic and

timely basis

Completing a preenforcement screening of
compliance-related inforination coming into the

rnventory by reviewing the information as soon
as possible after it is received

Performing a more formal enforcement evaluation

of the same information where appropriate

Institutina formal enforcement action and
follow-up wherever necessary

Initiating field investigations based upon a

systematic plan and

Using internal management controls to provide
adequate enforcement information to all levels
of the organization.

These compliance and enforcement-related
provisions of the APM shall constitute the
framework within which the circumstances of
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noncompliance are reviewed for making NPDES
enforcement decisions and evaluation of those
decisions by others.

Inspections

1- State Inspections

The Regional Boards shall conduct

compliance inspections to determine the
status of compliance with permit
requirements including sampling andnon-samplinginspections.

The State Board will maintain up-to-date
procedures in the APM for conducting
compliance inspections which conform to
NPDES regulations.

The State is responsible for inspecting
annually all major dischargers. To enable
this goal to be accomplished EPA may
assist the State by inspecting some
dischargers. The 106 workplan will

specify the number of sampling inspections
and the number of reconnaissance
inspections to be conducted by the State
each year.

EPA Inspections

EPA retains the authority to perform
compliance inspections of any permittee
any time.

For those inspections scheduled more than
15 days in advance EPA will notify the

appropriate Regional Board and the State
Board within 15 days in advance. For
inspections scheduled less than 15 days in
advance EPA will provide as much advance
notice as possible.

EPA will send copies of inspection reports
to the Regional Board and State Board
within 30 days of the inspection if there
are no effluent samples to be analyzed.
EPA will usually send copies of inspection
results to the State within 60 days of the
inspection if there are effluent samples
to be analyzed.
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Inspection Assistance

EPA and the State Board will provide
technical assistance to the Regional
Boards in their inspection programs
whenever staff are available. This
assistance may be requestedat any time by
the Regional Boards.

If neither EPA nor the State Board are
able to provide such assistance when it is

requested the State Board shall schedule
the assistance at the earliest possible
date and so notify the Regional Board and
EPA.

Discharger Reports

I. Review of Reports

The Regional Boards shall require each NPDES
permittee to send copies of its Discharge
Monitoring Reports DMRs to EPA and the
Regional Boards for review.

Whenever a Regional. Board cannot complete
the review of DMRs and other compliance
reports within 30 days of their arrival
the Regional Board shall follow the

exception procedures in the APM.

For auditing and reporting purposes
Regional Boards or the State Board if it
should undertake DMR review shall track
and dociunent the date of receipt the date
of review and the review results i.e.
compliance status of each DMR and
compliance report.

Quality Assurance Reviews

EPA routinely conducts technical studies of the

accuracy of the reported effluent data from
NPDES permittees. EPA send check samples to
selected perniittees for analysis as part of
these studies. The permittees are required to
return the results to EPA.

Delinquent Permittees

1 EPA will send the State Board a list
of permittees who declined to return

-36-

110
Iacve 105 of 660



Received

March 30 2011

Commission on
State Mandates

the analytical results of the check
samples.

The State Board shall transmit the
list to the Regional Boards and
assure that they require the
permittee to participate in all
subsequent studies.

The State Board or Regional Board
shall take other appropriate
enforcement action against NPDES
permittees that have failed to return.
the anlytical results of the sample.

Unacceptable Quality of Analysis

1 EPA will send the State Board and
Regional Boards a list of permittees
who failed the analysis study.

The Regional Boards will determine
whether the causes of failure are due
to clerical errors in report
preparation or procedural errors in
sample analysis.

a If the problem is due to
clerical errors the Regional
Board will clarify the reporting
procedures.

If the problem is due to
analytical errorsthe Regional
Board will assure that the
problems are corrected
immediately or that the

permittee begins using another
laboratory.

T_f the permittee is usingin-tiouselaboratory facility the
Regional Board staff shall take
action to assure compliance with
NPDES requirements.

EPA Techiiical Assistance

Within the constraints of availdble staff
time EPA will provide technical
assistance and guidance concerning
acceptable analytical procedures.
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1. Telephone Complaints

Telephone complaints received by EPA or
the State Board pertaining to a discharge
to water of the United States will be
referred to the appropriate Regional
Board.

The Regional. Boards shall maintain written
documentation of each telephone complaint
and its disposition.

Written Complaints

Written complaints pertaining toa
discharge to waters of the United States

may be responded to by telephone or by
letter. All telephone responses shall be
documented by memo.

Copies of each response prepared by EPA or
the State Board shall be sent to the

appropriate Regional Board.

The Regional Boards shall retain
documentation of each written complaint
and its disposition.

Complaint Resolution

The Regional Boards will investigate
complaints and inform the complainant
the investigation results.

The Regional Boards shall place a copy of

each NPDES-related complaint and a memo of

recorddescribing the investigation results
thereof into the permit fl-le or compliance
file of the appropriate facility.

State Enforcement

1. Basis of EPA/State Relationship

The Regiondl Boards pursue enforcement
NPDES permit requirements and of all
other provisions of the NPDES program
under State authority.
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The State Board shall assure that
enforcement of the NPDES program is

exercised aggressively fairly and
consistently by all nine Regional Boards.
The staff of the State Board will review
enforcement practices and inform the
Regional Board is not taking appropriate
enforcement actions.

1 The State Board will assure that
Federal facilities are treated the
same as other NPDES facilities within
the constraints of Section 313 of the
Clean Water Act.

The State Board will keep a record
all penalties assessed and all
penalties collected in NPDES
enforcement cases.

EPA shall monitor the States performance
and may take enforcement action under
Section 309 of the CWA whenever the State
does not take timely and appropriate
enforcement action.

EPA shall coordinate its enforcement
actions with the State Board and with the

appropriate Regional Board as described
below.

The State Board and. EPA will meet
periodically to discuss the status of

pending and adopted enforcement actions as
well as other issues of concern.

State Notice to EPA of Enforcement Actions

The State shall send copies of proposed and
final enforcement actions settlements and
amendments thereto against NPDES facilities to

EPA within five working days after the date of
signature.

EPA Enforcement

EPA Initiation of Enforcement Action

EPA will initiate enforcement action

At the request of the State
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If the State response to the violation is

not consistent with the APM and EPA policy
or is otherwise determined by EPA not to
be timely and appropriate or

If there is an overriding federal
interest.

EPA Deferral of Enforcement Action

EPA shall defer formal enforcement action
wheriever the State initiates an enforcement
action determined by EPA to be timely and
appropriate for the violation except when
there is an overriding federal interest.

Enforcement Procedures

If circumstnaces require EPA to pursue formal
enforcement EPA and the State shall observe the

following procedures

Enforcement Based on the Quarterly
Noncompliance Report

EPA shall notify the State Board and the
appropriate Regional Boards by letter of

the facilities the name and NPDES number
for which for which EPA policy requires
formal enforcement action.

The State Board shall respond to EPA by
letter within 30 days of its receipt of
the EPA notice.

The response shall include

The name and NPDES number of

Each facility which has returned
to coinpliancr

Each facilitv for which the
Regional Boards have scheduled
formal ertforcement actions

Each facility for which a

Regional Board or the State
Board has taken a formal
enforceineni action if the
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enforcement action was not shown
on the QNCR as part of the
response to the violation and

Each facility against which the
State Board will pursue formal
enforcement.

Identification of the type of each
formal enforcement action

A description of how each Regional
Board plans to address the violations
which have not been corrected by the
faciilities and for which they are
not pursuing formal enforcement and

A description of the enforcement
action State Board staff will
recommend to take against any
facility.

EPA shall notify the State Board either
that the State response to the violation
is sufficient to defer a formal action by
EPA or that EPA will proceed with a
formal enforcement action pursuant to
Section 309 of the CWA.

Enforcement Based on Information Other than the
Quarterly Noncompliance Report

EPA shall notify the State Board and the
appropriate Regional Board of each
violation against which EPA intends to
pursue formal enforcement. This notice
shall include

1 The name and NPDES number of the
facility

An identification of the violations
which warrant formal enforcement

The reasons cvhy EPA believes formal
enforcement is necessary and

The reasons why past or pending State
responses are insufficient.

Within ten working days of the
notification by EPA and after
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consultation with the appropriate Regional -

BOards the State Board will respond to
the EPA notice. The State Boards
response will include

1 A discussion ofthe circumstances
the identified violations

A description of the substance gnd

timfirtg of ýiý past pending oC
planned r6spdnses tcsthe vioiýtions
by the Regional Bbatd or tie Stata
Board including idehtification.of
the office and staff respohsiYsle for
the action

The amounts of any penalties sought
or collected and

Whether or not the State Board
believes the.responses are
appropriate and why.

EPA shall notify the State Board either
that the State response to the violation
is sufficient to defer a formal action by
EPA or that EPA will proceed with a

formal enforcement action pursuant to
Section 309 of the CWA.

Normal enforcement action until ten

working days from the date of the EPA
notice have passed.

Overriding Federal Interest

For the purposes of this MOA an
overriding federal interest exists when

1 EPA enforcement can reasonably be
expected to expedite the discharger
return to full compliance.

EPA enforcement can reasonably be

expected to increase prograin
credibility or

The violation has significant
implications for the success of the
NPDES program beyond the borders of

California
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EPA shall notify the State Board and the

appropriate Regional Board when there is

an overriding federal interest

Within ten working days of the EPA notice
the State Board will inform EPA of any
coordination between the federal action
and a State action that the State
believes to be appropriate

EPA shall either

1 Contact the Regional Board and the
State Board to work out the details
of coordinating the State and federal
enforcement actions. Usually such
coordination will entail the exchange
of draft enforcement actions for
review. Comments can usually be
exchanged by telephone or in a staff
meeting at the Regional Board

depending upon the complexity of the
enforcement action or

Inform the State Board that such
coordination is infeasible

EPA shall not proceed with its enforcement
action until ten working days after the
date of the EPA notice and

In any instance of overriding federal
interest aiid upon request by the State
EPA shall send the State Board and the

appropriate Regional Board a brief
written explanation of the reasons for

overriding federal interest or the reasons
for infeasibility of enforcement
coordination.

Recovery of Additional Penalties

Nothing in this MOA shall be construed to limit
EPAs authority to take direct enforcement
action for the recovery of additional
penalties wher.ever the penalties recovered by
the State are less than those prescribed by the
EPA penalty policy.
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EPA Enforcement Without Notice to the State

Not withstanding the provisione above for prior
notification to the State of federal
enforcement actions nothing in this MOA
limits EPAs authority to take enforcement
action without any prior.notice to the State.
If EPA does take such an action it shall send

copies of its correspondence with the affected

facility to the State Board and the
appropriate Regional Boarda

STATE REPORTING

The State willsubmit the following to EPA

Item Descriptioti Frequency of Submission

1 A copy of all perrnit Within 5 days of receipt
applications except
those for which EPA
has waived review

Copies of all draft When placed on public
NPDES permits and notice
permit modifications
including fact sheets
except those for which
EPA has waived review

Copies of all public As issued
notices

A copy of all issued As issued
draft NPDES permits
and permit modifications

A copy of settlements As issued
and decisions in
permit appeals

Item Description Frequency of Submission

A list of major With submission
facilifi.ies of the annual program
scheduled for
compliance inspections

Proposed revisions As needed
to the scheduled
compliance inspections
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A list of compliance Quarterly
inspections performed
during the previous
quarter

Copies of all Within 30 days of

compliance inspection inspection
reporrs and data and
transmittal letters
to major permittees

12 ror minor dischargers Within 60 days of the

an annual noncompliance end of the calendar

report as specified in as specified in
40 CFR 123.45b 40 CFR 123.45c

10 Copies of all As requested
compliance inspection
reports and data
transmittal letters
to all other permittees

11 For major dischargers Quarterly as
a quarterly specified in

noncompliance report 40 CFR 123.45

as specified in
40 CFR 123.45a and
further qualified in EPA

guidance

13 Copies of all
enforcement actions
against NPDES violators
including letters
notices of violation
administrative orders
initial determinations
and referrals to the
Attorney General

dence required to
carry out the
pretreatment program

15 Copies of Discharge Within 10 days
Monitoring Report receipt
DMR and non-

As issued

Item Description Frequency of Submission

14 Copies of correspon- As issued or received
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compliance notRifi-cationfrom ma3or
permittees

Ma or Dischgrger List

The State annually shall submit to EPA an updated
major disphargerslist. The list shall include

those di$chargers mutually defined by the State

8qard and EPA as major Rqhargeýc s plus any
additional disGhargers that in the oPinion ofthe
State or EPA have a high potential for violation of
water quality standards. The majozdischargeýli t

fprFederal facilities shall be jointiy determineq

by EPA and the State. The schedule for submittal of

the major discharger list shall be included in the
106 workplan.

C. Emergency Notification

1. The Regional Board shall telephone or
otherwise contact EPA and the State Board

immediately if it discovers a NPDES permit
violation or threatening violation

That has significantly damaged or is

likely to significantly damage the
environment or the public health or

That has or is likely to cause significant
public alarm.

The Regional Board will describe the
circumstances and inagnitude of the violation

VI. CONFIDENTIALITY OF INFORMATION
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All information obtained or used by the State in the
administration of the NPDRS program shall be
available to EPA upon request without restriction
and information in EPAs files which the State needs
to implement its program shall be mada available to
the State upon request without restriction.

Whenever either party furnishes information to the
other that has been claimed as confidential the
party furnishing the inforrnation will also furnish
the confidentiality claim and the results of any
legal review of the claim.
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The party receivingthe confidential information
will treat it in accordance with the provisions o
40 CFR Part 2.

The State and EPA will deny all claims of
confidentiality for effluent data permit
applications permits and the name and address
any permittee.

VII. PROGRAM REVIEW

To fulfill its responsibility for assuring the NPDES
program requirements are met EPA shall

1. Review the information submitted by the State

Meet with State officials from time to time
todiscuss and observe the data handling permit
processing and enforcement procedures
including both manual and automated processes

Examine the files and documents of the State
regarding selected facilities to determinea whether permits are processed and issued
consistent with federal requirements b
whether the State is able to discover permit
violations when they occur c whether State
reviews are timely and d whether State
selection of enforcement actions is appropriate
and effective. EPA shall notify the State in
advance of any examination under this paragraph
so that appropriate State officials may be
available to discuss individual circumstances
and problems.

EPA need not reveal to the State in advance the
files and documents to be examined. A copy of
the examination report shall be transmitted to
the State when available

Review frosn time to time the legal authority
upon which the States program is based
including State statutes and regulations

When appropriate hold public hearings on the
States NPDES program and

Review the States public participation
policies practices and procedures.
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Prior to taking any action to propose or effect any
substantial amendment recision or repeal of any
statute regulations or form which has been
approved by EPA and prior to the adoption of any
statute regulations or form the State shall
notify the Regional Administrator and shall transmit
the text of any such change or new form to the

Regional Administrator see 40 CFR 123.62 which
provides that the change may trigger a program
revision which will not become effective until
approved by EPA.

If an amendment recision or repeal of any statute
regulations or form described in paragraph B
above shall occur for any reason including action

by the State lggislature or a court the State shall
within ten days of such event notify the Regional
Administrator and shall transmit a copy of the text
of such revision to the Regional Administrator.

Prior to the approval of any test method as an
alternative to those specified as required for NPDES

permitting the State shall obtain the approval of
the Regional Administrator.

VIII. TERM OF THE MOA

This MOA shall become effective upon the date of

signature of the Regional Administrator and of the
Chair of the State Water Resources Control Board
after State Board approval. If it is signed by the
two parties on different days the latter date shall
be the effective date.

This MOA shall be reviewed by EPA and the State and
revised as appropriate within five 5 years of its
effective date.

Either EPA or the State may initiate action to
change this MOA at any time.

No change to this MOA shall become effective
without the concurrence of both agencies.

The STATE REPORTING V portion may be changed
by the written consent of the Chief Division
of Water Quality SWRCB and the Director
Water Management Division EPA Region 9. The
Director of Permits Division EN-336 must
consent to all substantial changes.
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All other changes to this MOA must be approved
by the State Board and approved by the Regional
Administrator with the prior concurrence of
the Director of the Office of Water
Enforcement and Permits EN-335and the
Associate General Counsel for Water for all
substantial changes. The Director of the
office of Water Enforceraent and Permits and
Associate General Counsel for Water shall also
determine whether changes should be deemed
substantial.

All changes to this MOA determined by EPA to be
substahtial shall be subject to public notice
and comment in accordance with the requirements
of 40 CFR 123.62 before being approved.

Either party may terminate this MOA upon notice to
other party pursuant to 40 CR 123.64.

In witness thereof the parties execute this
agreement.

Datedt

W. Don MafjqPaýn R g onal A nistrator
Chairman Environmental Protection
State Water Resources Agency Region 9

Control Board

oated MN - 8 01
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MEMORANDUM

County Sanitation Districts October 7 20002

of Los Angeles County

TO Vicki Conway
Head Monitoring Section

FROM Brian Louie

Project Engineer Monitoring Section

SUBJECT Basis/Data for 1975 Chloride Objective and 1978 and 1994 Revisions to the Chloride

Objective for Reaches 5 and 6 of the Santa Clara River

The purpose of this memo and enclosed attachments is to provide a discussion of the basis of the

chloride objectives for the Santa Clara River. Attachments 1 2 3 and 4 contain tables and supporting

data that appear in the 1975 1978 and 1994 Basin Plans for the Santa Clara River Watershed.

Attachment 5 and contains relevant pages from RWQCB Abstracts and Appendices to the Revised Basin

Plan through 1993 while Attachment 6 contains U.S. EPA approval letters of the Basin Plan and

subsequent revisions. For the purpose of this discussion Reach 5 is defined as the reach between the Old

Road Bridge Hwy 99 and the Los AngelesNentura County line while Reach 6 is defined as the reach

between Bouquet Canyon Bridge and the Old Road Bridge Hwy 99. This memorandum focuses on the

technical basis and to a lesser extent the legal basis of the chloride surface water quality objectives for

the Santa Clara River.

1975 Water Quality Control Plan Basin Plan Objectives and Background Data

In March of 1975 the Los Angeles Regional Water Quality Control Board Regional Board adopted the

Water Quality Control Plan Basin Plan for the Santa Clara River SCR Basin 4A. The 1975 Basin

Plan included the chloride surface water quality objectives for the SCR Watershed and provided

background water quality data as the basis for these objectives. Table 4-1 pages 1-4-10 and I-4-11 of the

1975 Basin Plan See Attaclunent 1 set the chloride objectives for various reaches of the Santa Clara

River. As seen in Table 4-1 the chloride objectives were set at each station corresponding to the end of

each reach and were based on a flow-weighted annual average per footnote a. It should be reiterated

that Table 4-1 is explicitly clear that the chloride objectives apply at each station corresponding to the

end of each reach as a flow-weighted annual average. Each of the listed stations corresponds to

current 1994 Basin Plan reach designations for Reaches 3 SCR @ Santa Paula Bridge 5 SCR @ Los

Angeles and Ventura County Line and 6 SCR @ West Pier Highway 99 The Old Road Bridge.

As the surface water chloride objective was set based on data from each station it should also then be

mentioned that no WRP effluent discharge data reflecting surface water quality conditions immediately

downstream of the WRP outfalls were used to characterize background water quality conditions with

respect to chlorides Historic Saugus and Valencia WRP effluent chloride concentrations are shown in

Figure 1.

Footnote a states The objective at each station is of the weighted annual average. Samples shall be collected at monthly intervals preferably

but at least at quarterly intervals. Flow rate shall be determined at the time of sampling emphasis added.
2

The background water quality samples at these stations were also not reflective of the variability in chlorides associated with a drought

condition where water supply and subsequent WRP effluent chloride concentrations increased in magnitude signiScantly.
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Basis of the Chloride Objective

It appears that instead of basing the objective on the need to protect a specific beneficial use the

Regional Board used the maximum background3 chloride values as the basis for setting the chloride

objectives for the Reaches 3 5 and 6 of the SCR. Tables 14-3 and 14-9 pages 11-14-5 and 11-14-15 of

Chapter 14 of the 1975 Basin Plan see Attachment 2 provide the background water quality data that are

the basis for the setting of the original objectives for reaches 5 and 6 of the SCR. Table 14-3 provides

data for reach 5 while Table 14-9 provides data for reach 6.

Chloride Obsectives for Reach 5

As seen in Table 14-3 of the 1975 Basin Plan see Attachment 2 a maximum chloride concentration of

75 mg/L was measured on September 15 1970 while on October 20 1969 and April 15 1970 chloride

concentrations of 58 and 60 mg/L were measured respectively. It is unclear how the Regional Board

ultimately set a 90 mg/L chloride objective for the end of Reach 5 based on this existing background data

published in the 1975 Basin Plan. However these chloride concentrations are below the recommelided

chloride thresholds for the protection of agriculture which was referenced in the 1975 Basin Plan. Thus

the objective was likely based on background water quality conditions with only these 3 chloride samples

taken over a 12-month period beginning in October 1969 being published in the 1975 Basin Plan. It is

quite possible that the Regional Board erroneously applied the chloride concentration observed at the end

of Reach 5 to determine the chloride water quality objective for the end of reach 6 80 mg/L.

Chloride ObjectiyesAY Reach 6

As seen in Table 14-9 of the 1975 Basin Plan See Attachment 2 a maximum chloride concentration of

89 mg/L sampled during dry weather flow conditions was measured at the end of Reach 6. The number

of samples taken at this location is unknown but the samples were taken over a 12-month period

beginning in August 1971. It is unclear how the Regional Board ultimately set an 80 mg/L chloride

objective for the end of Reach 5 based on this existing background data published in the 1975 Basin

Plan. However as mentioned previously the chloride concentrations in Table 14-9 are below the

recommended chloride thresholds for the protection of agriculture which was referenced in the 1975

Basin Plan 5 Thus the objective was likely based on background water quality conditions with only these

chloride samples taken over a 12-month period beginning in August 1971 being published in the 1975

Basin Plan. It is quite possible that the Regional Board erroneously applied the chloride concentration

observed at the end of Reach 6 to determine the chloride water quality objective for the end of reach 5 90
mg/L.

The Water Code recognizes that water quality can be changed to some degree without unreasonably affecting beneficial uses. See Water Code

13241. Even the States Anti-degradation Policy allows deviations from existing background water quality so long as the change is consistent

with maximumbenefit to the people of the State. SWRCB Res. No. 68-16 Oct. 28 1968. Thus setting objectives based upon background

levels alone is of questionable legal validity.

See University of Califomia Committee of Consultants Guidelines jor Interpretation of Water QualityforAgricutture University of Califomia

Cooperative Extension 1975. The UC Cooperaiive Extension guidelines recommended a 106 mglL Cl threshold for crops sensitive to foliar

leafj absorption they
recommend a 142 mg/L Cl threshold for

crops
sensitive to root absorption of chloride. These thresholds are well above the

chloride objectives set in 1975. Thus the chloride objectives were likely set to reflect background conditions. The most chloride sensitive crop

grown in the Upper SCR Watershed is avocado which is documented to be sensitive to chlorides via root absorption. Therefore if the chloride

objective had been established to protect the most sensitive agricultural beneGcial use it should have been established at 142 mg/L based on the

1975 UC Cooperative Extension guidelines though in a 1968 study published by Bingham and Finn a chronic chloride threshold of 180 mg/L is

stated to be protective of avocados with effects on yield.

5
Ibid.
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1978 Amendments to the Basin Plan

In March of 1978 the Regional Board amended the 1975 Basin Plan to revise certain mineral objectives

and to add or revise reach designations of the SCR. Attachment 3 includes the revision pages taken from

the Regional Boards Administrative Record that discuss the 1978 revisions to the Basin Plan. As seen in

Attachment 3 the chloride objectives were revised from 80 and 90 mg/L to 100 mg/L for reaches 5 and 6
respectively to correct errors in the Basin Plan made by the original contractor and/or to reflect existing

water quality based on more newer and better data. The basis/reasoning for all revisions of the Basin

Plan were documented in the Administrative Record and are summarized in Table 1. As these revised

surface water chloride objective were set based on new data from each station it should also then be

mentioned that no WRP effluent discharge data during the 1975-1977 period reflecting surface water

quality conditions immediately downstream of the WRP outfalls were used to characterize background

water quality conditions with respect to chlorides6

Table 1. Summary of Changes to 1975/1978 Basin Plans

Reach Description 1975 CI Objective Basis for 1975 CI Objective Reference

5 Santa Clara River at 90 mg/L Maximum chloride concentration rounded upwards 1975 Basin Plan

Los Angeles and 76 mg/L rounded to 80 mg/L of 3 samples taken Table 14-3

Ventura County Line
10/20/69 58 mg/L 3/5/70 60 mg/L and 9/15/70 76 pg 11-14-5

mg/L at Blue Cut Gauging Station. Could be error as

it appears that Reach 5 data was used to determine

Reach 6 objective. Chloride obfective likelyset to
see Attachment 2

reflect gistingconditions for 975Basin Plan.

6 Santa Clara River at 80 mg/L Maximum chloride concentration rounded upwards 1975 Basin Plan

West Pier Highway 99 87 mg/L rounded to 90 mg/L of Dry weather flow Table 14-9

samples taken between 8/4/71 and 8/4/72 at West Pier pg 11-14-15

Hwy 99 The Old Road Bridge. Number of samples

taken is unknown. Could be error as it appears that

Reach 6 data might have been used to determine see Attachment 2
Reach 5 objective.

Chloride objective likely set to

reilcptgxiýtir conditi0tts fnr147C iasin Plan.

Reach Description 1978 Revised CI Basis for 1978 Revised CI Objective Reference

Objective

7 Reach Bounded by 100 mg/L fhe proposed objective would conform with the

West Pier Hwy 99 quality
of the natural inflow and outflow.

The Old Road Attachment 3

Bridge and Blue Cut Regional Board references data in Table 2

Gauging Station Attachment 3.

8 Reach Bounded by 100 mg/L Revised chloride objective ..reflect water quality

Bouquet Canyon conditions found to exists at West Pier Hwy 99 and at

Bridge and West Pier L.A.-Ventura CounW Line. Attachmertt 3

Hwy 99 The Old

Road Bridge Regional Board references data in Table 2

Attachment 3.

Other pertinent changes in the 1978 Basin Plan Amendment included the following

1 The reaches that were formerly designated/described as particular locations now included

bounded descriptions. The reach designations were changed as follows

The background water quality samples at these stations were also not reflective of the variability
in chlorides associated with a drought

condition where water supply and subsequent WRP effluent chloride concentrations were observed to increase in magnitude significantly.
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1975 Basin Plan 1978 Amendments to the Basin Planýi.

1rrE -ý aýý A. dý No Reach Deslznation

Gs _t-a
D. bounded bt Santa Paula Bnde and Satico Diversion Dar

IKeacn boundetl Dy Aýccee ruimore ano 5anta rawa ttnoý

Reach bounded by Los Angeles-Ventura County Line and A street j

_Fillmore

1975 Basin Plan 1978 Amendments to the Basin Plan

FNich bounded by West Pier Hwy 9cj and

Aneles-Veniuraýo..n line____
Reach bounded Laný-i

and West PEer H- 99

None Above Laý-i

2 The addition of one reach Above Lang upstream of Reach 6 and

3 The station At United States Highway 101 was given no specific designation.

It is important to note that while the reach designations/description changed footnote a still applied to

each reach in the 1978 amendments and thus the objectives averaging period did not change. Rather the

1978 Amendments merely resulted in new reach boundary designations whereby each of the revised

mineral water quality objectives Chloride Sulfate TDS Boron SAR and N03-N NO2-N would be

determined as a flow-weighted average at the end of each reach. i.e. at the receiving water stations

where the background data were collected.

Attachment 4 also includes notes taken from the 1978 Basin Plan Administrative Record that had

erroneously identified the Valencia WRP as a point source that discharges into Reach 6 as opposed to

Reach 5 which is where the Valencia WRP actually discharges.

1994 Amendments to the Basin Plan

In 1994 the Regional Board again amended the Basin Plan. In the 1994 amendments the reaches set forth

in the 1978 Basin Plan were formally numbered however no changes were made to the numeric water

quality objectives for chloride.

The most significant change in the 1994 Basin Plan which may well have been a typographical error

since there was no backup documentation in the administrative record discussing this change with

respect to all the mineral objectives was the omission of footnote a which described the basis of all

mineral objectives and how compliance with these objectives would be determined. It should be noted

that even up through 1993 the Regional Board acknowledged that the mineral objectives were based on a

flow-weighted annual average at the end of each reach at specifrc receiving water stations.7 Attachment 4

includes Table 3-8 of the 1994 Basin Plan and its accompanying footnotes. Table 3-8 1994 Basin Plan

is virtually identical to Table 4-1 in 1975 and 1978 Basin Plans with the exception that footnote a
found in the 1975 and 1978 versions of Basin Plan was omitted. Again based on a review of the 1994

Basin Plan administrative record no explanation or supporting documentation was provided as the basis

for the deletion of footnote a.

This omission of footnote a effectively changes the chloride objective itself. The original intent of the

Basin Plan as adopted in 1975 and amended in 1978 was for the objective to be a flow-weighted annual

average as determined at the furthest downstream end of each reach. Now with the omission of footnote

7
See Attachment 5 which contains relevant pages fiom the Regional Boards Abstracts and Appendices of 1975

Plans Santa Clara River Basin 4A and Los Angeles River Basin 4B. As seen in Table 7 footnote a still

applied for all mineral objectives for the SCR. Also Table 8 shows that the groundwater chloride objective for

groundwater between Bouquet Canyon and Castaic Creek was set at 150 mg/L. The chloride objective for this

groundwater reach appeared to be revised to 100 mg/L in 1994 though the Regional Board then acknowledged in

the chloride TMDL Staff Report page 17 that this revision was never incorporated into the Basin Plan.
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a the objective appears to be an instantaneous maximum that has to be met at any given location within

the applicable reach. Because of this change intended or not Regional Board now interprets the mineral

water quality objectives as instantaneous maximums and intends to apply end-of-pipe discharge limits for

all water quality objectives listed in Table 3-8 Attachment 4. It is important to note that historically as

well as when the Districts permits were re-issued in 1995 i.e. following the 1994 Basin Plan update

the Water Reclamation Plants that discharge into these reaches have had discharge limits for chloride

higher than the chloride objectives shovn in Table 3-8. Furthermore Figure 1 shows that the historical

final effluent chloride concentrations for both the Saugus and Valencia WRPs which both began

operating in the mid to late 1960s. The data show that while the Saugus and Valencia WRPs have

consistently complied with discharge limits for chloride both WRPs have also consistently discharged

effluent at chloride concentrations to the receiving water at chloride concentrations greater than the 100

mg/L objective that is listed in the 1994 Basin Plan for Reaches 5 and 6. Figure 2 provides some

perspective on the 1975 average Saugus and Valencia final effluent chloride concentrations compared to

1975 average chloride concentrations at the LANC line and West Pier Highway 99 The Old Road

Bridge. Figure 2 also shows the effluent-dependent nature of Reaches 5 and 6 of the SCR and the

general gradient in chloride concentrations that has always existed between Saugus and Valencia WRP
outfalls and West Pier Highway 99 and the LA/VC line respectively. All of these data underscore the

fact that the chloride objectives were never intended to be applied as an instantaneous maximum for any

location within the reach which is how the objectives are currently being applied.

Iinplieations of 1994 Basin Plan Amendments to 2002 Cltloride TMDL

etion of Numeric Target for SCRýChloride TMDLSgle

In light of the information provided above about the basis of the original chloride objective it is believed

that the 1994 modification of the objective from a flow-weighted annual average as measured at the end

of the reach to an instantaneous maximum applicable at all locations within the reach is invalid because

this modification of the objective was not adopted in accordance with the legal and procedural

requirements of among other things the Porter-Cologne Water Quality Act and California Administrative

Procedures Act. Accordingly the setting of a numeric target for chloride for the 2002 SCR Chloride

TMDL should not be based on the objectives as amended in 1994.

The primary goal of the Basin Plan and water quality objectives is to protect the beneficial use of the

water body and to maintain the existing instream uses as determined in 1975.8 The numeric target to

protect the most sensitive beneficial in-stream use in the SCR Watershed would be 230 mg/L Cl which

is the threshold to protect aquatic life under chronic exposure conditions. It is questionable whether water

diverted from the surface water of the SCR for irrigation purposes can be considered an in-stream use.

As previously stated it appears that the 100 mg/L chloride objective was not based on protecting a

beneficial use but was established to reflect background conditions.9 Therefore the use of this objective

for TMDL calculation purposes is questionable. However even if the objective was based on protecting a

beneficial use for the reasons provided above the appropriate numeric target for the chloride TMDL
would be the chloride objective of 100 mg/L Cl as a flow-weighted annual average measured at the end of

each reach not as an instantaneous maximum value throughout the reach the adoption of which was

never properly noticed or promulgated.

See W a ter Code 1324 1 see also 40 C. F.R 131
_
12 a1.

The manner by which the Regional Board determined background conditions may also very well be incorrect. The chloride objective was set

based on limited data collected at one location ignoring effluent chloride concentration at the Saugus and Valencia WRP outfalls and not taking

into account the cyclic variation in chlornde concentrations due to drought conditions.
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The Clean Water Act 303 requires states to

develop water quality standards for all waters and to

submit to the USEPA for approval all new or revised

water quality standards which are established for

inland surface and ocean waters. Water quality

standards consist of a combination of beneficial

BASIN PLAN - JUNE 13 1994 3-1
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uses designated in Chapter 2 and water quality

objectives contained in this Chapter.

In addition to the federal mandate the Califomia

Water Code 13241 specifies that each Regional

Water Quality Control Board shall establish water

quality objectives. The Water Code defines water

quality objectives as the allowable limits or levels of

water quality constituents or characteristics which

are established for the reasonable protection of

beneficial uses of water or the prevention of

nuisance within a specific area. Thus water quality

objectives are intended i to protect the public

health and welfare and ii to maintain or enhance

water quality in relation to the designated existing

and potential beneficial uses of the water. Water

quality objectives are achieved through Waste

Discharge Requirements and other programs
outlined in Chapter 4 Strategic Planning and

Implementation. These objectives when compared

with future water quality data also provide the basis

for identifying trends toward degradation or

enhancement of regional waters.

These water quality objectives supersede those

contained in all previous Basin Plans and

amendments adopted by the Los Angeles Regional

Board. As new information becomes available the

Regional Board will review the objectives contained

herein and develop new objectives as necessary. In

addition this Plan will be reviewed every three

years triennial review to determine the need for

modification.

Statement of Policy with Respect
to Maintaining High Quality of

Waters in California

A key element of Californias water quality standards

is the states Antidegradation Policy. This policy

formally referred to as the Statement of Policy with

Respect to Maintaining High Quality Waters in

Califomia State Board Resolution No. 68-16
restricts degradation of surface or ground waters.

In particular this policy protects waterbodies where

existing quality is higher than is necessary for the

protection of beneficial uses.

WATER QUALrrY OBJECTIVES
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Table 3-8. Water Quality Objectives for Selected Constituents in Inland Surface Waters.

Reaches are in upstream to downstream order.

WATERSHED/STREAM REACH b TDS Sulfate Chloride Boron FNetrogen SAR
mg/L mg/L mg/L mgtL mfl/L mgJL

Miscellaneous Ventura Coastal Streams no waterbody specific ob/ectives

Ventura River Watershed

Above Camino Cielo Road 700 300 50 J 1.0 5 5

Between Camino Cielo Road and Casitas 800 300 60 1.0 5 5

Vista Road

Between Casitas Vfsta Road and confluence 1000 300 60 1.0 5 5

wfth Weldon Canyon ..
Between confluence with Weldon Canyon and 1500 500 300 1.5

_...

10 5

Main Street

Between Main St. and Ventura River Estuary

ý
no waterbody specific obJectrves

Santa Clara River Watershed

Above Lang gaging staUon 500 100 50 0.5 5 5

Between Lang gaging station and Bouquet 800 F150 100 1.0 5
I

5

Canyon Road Bridge

Between Bouquet Canyon Road Bridge and 1000 300 100 1.5 10 5

West Pier Hghway 99

Between West Pier Highway 99 and Blue Cut 1000 400 100 1.5 5 10

gaging staUon

Between Blue Cut gaging station and A 1300 600 T 100 1.5 5 5

Street Fillmore

Between A Street Fillmore and Freeman 1300 650 80 1.5 5 5

Diversion Dam near Saticoy

Between Freeman Diversion Dam near 1200 600 150 1.5 - -

Saticoy and Highway 101 Bridge

Between Highway 101 Bridge and Santa Clara no waterbody specific ob/eclives

River Estuary

Santa Paula Creek above Santa Paula Water 600 250 45 1.0 5 5

Works Diversion Dam
ý ..

- -
.-........ .-.. .. _ ....

Sespe Creek above gaging station 500 800 320 60 1.5 Ei 5 5

downstream from LitUe Sespe Creek ý
Piru Creek above gaging station below Santa 800ý 400 60 1.0 5 5

Felicia Dam

Calleguas Creek Watershed

Above Potrero Road 850 250 1 150 1.0-- 10 fý
Below Potrero Road no waterbody specific objecdves

WATER QUALITY OBJECTIVES3-12BASIN PLAN - JUNE 13 1994
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Table 3-10. Water Quality Objectives for Selected Constituents in Regional Ground Waters cont

DWR
Basin BASIN

OBJECTIVES mg/L

TDS Sulfate Chloride Boron

-4o7 Eastem Santa Clara

Santa Clara-Mint Canyon 800 150 150 1.0

South Fork 700 200 100 0.5

Plaoerita Canyon 700 150 100 0.5

Santa Clara-Bouquet San Francisquito Canyons 700 250 100 1.0

Castaic.Valley 1000 350 150 1.0

Saugus Aquifer - - - -.

4-9 Simi Valley

Simi Valley Basin

Confined aquifers 1200 600 150 1.0

Unconfined aquifers - - - -

Gillibrand Basin 900 350 50 1.0

4-10 Conejo Valley 800 250 150 1.0

4-11 Los Angeles Coastal Plain

Central Basin 700 250 150 1.0

West Coast Basin 800 250 250 1.5

Hollywood Basin 750 100 100 1.0

4-12

Sanfa Monica Basin

San Fernando Valley

1000 250 200 0.5

Sylmar Basin 600 150 100 0.5

Verdugo Basin 600 150 100 0.5

San Femando Basin

West of Highway 405 800 300 100 1.5

East of Highway 405 overall 700 300 100 1.5

Sunland-Tugunga area 400 50 50 0.5

Foothill area 400 100 50 1.0

Area encompassing RT-Tujunga-Erwin- 600 250 100 1.5

N. Holtywood-Whithall-LANerdugo-Crystal
Springs-Headworks-Glendale/BurbankWell Fields

Narrows area below confluence of Verdugo 900 300 150 1.5

Wash with the LA River

Eagle Rock Basin 800 150 100 0.5

4-13

A
San Gabriel Valley

Raymond Basin

Monk Hill sub-basin 450 100 100 0.5

Santa Anita area 450 100 100 0.5

Pasadena area 450 100 100 0.5

Main San Gabriel Basin

Western area 450 100 100 0.5

Eastern area 600 100 100 0.5

Puente Basin 1000 300 150 1.0

4-14 Upper Santa Ana Valley
8-2 9

Live Oak area 450 150 100 0.5

Claremont Heights area 450 100 50 -

Pomona area 300 100 50 0.5

Chino area 450 20 15 -

Spadra area 550 200 120 1.0

4-15 Tierra Rejada 700 250 100 0.5

4-16 Hldden Valley 1000 250 250 1.0

4-17 Lockwood Valley 1000 300 20 2.0

4-18 Hungry Valley and Peace Valley 5o0 150 50 1.0

3-20BASIN PLAN - JUNE 13 1994 WATER QUALITY OBJECTIVES
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Table 3-10. Water Quality Objectives for Selected Constituents in Regional Ground Waters cont.

DWR OBJECTIVES mglL
Basin

No

BASIN

i

TDS Su3fate Chtortde Boron

4-19 Thousand Oaks area 1400 700 150 1.0

4-20 Russell Valley
Russell Valley 1500 500 250 1.0

Trlunfo Canyon area 2000 500 500 2.0

Lindero Canyon area 2000 500 500 2.0

Las Virgenes Canyon area 2000 500 500 2.0

4-21 Conejo-Tierra Rejada Volcanic area - -
ý.......-...

ý
-

Santa Monica Mountains--southem siopes
Camarillo area 1000 250 250 1.0

Point Dume area 1000 25ý 250 1.0

4-22 Malibu VaAey 2000 500 500 2.0

Topanga Canyon area 2000 500 500 2.0

San Pedro Channel Islands

Anacapa Island
- - -

San Nicolas Island 1100 150 350 -

Santa Catalina Island 1000 100 250 1.0

San Clemente Island

Santa Barbara Island - - - -

Objectives for ground waters outside of the major basins listed on this table and ouUined in Figure 1-9 have not been spectfically

listed. However ground waters outside of the major basins are in many cases significant sources of water. Furthermore ground

waters outside of the major basins are either potenfial or existing sources of water for downgradient basins and as such objectives

in the downgradient basins shall apply to these areas.

Basins are numbered according to Bulletin 118-80 Department of Water Resources 1980.

Ground waters in the Pitas Point area between the lower Ventura River and Rincon Point are not considered to comprise a major

basin and accordingly have not been designated a basin number by the California Department of Water Resources DWR or

ouUined on Figure 1-9.

The Santa Clara River Valley 4-4 Pleasant Valley 4-6 Arroyo Santa Rosa Valley 4-7 and Las Posas Valley 4-8 Ground Water

Basins have been combined and designated as the Ventura Central Basin DWR 1980.

The category for the Foothill Wells area in previous Basin Plan incortectly groups ground water in the Foothill area with ground water

in the Suntand-Tujunga area. Accordingly the new categories Foothill area and Sunland-Tujunga area replace the otd Foothill Wells

area.

All of the ground water in the Main San Gabriel Basin is covered by the objechves listed under Main San Gabriel Basin - Eastem

area and Westem area. Walnut Creek Big Dafton Wash and Little Dalton Wash separate the Eastem area from the Westem area

see dashed line on Figure 2-17. Any ground water upgradient of these areas Is subject to downgradient beneficial uses and

objectives as explained in Footnote a.

The border between Regions 4 and 8 crosses the Upper Santa Ana Valley Ground Water Basin.

Ground water in the Conejo-Terra Rejada Volcanic Area occurs primariy in fractured volcanic rocks In the westem Santa Monica

Mountains and Conejo Mountain areas. These areas have not been delineated on Figure 1-9.

With the exception of ground water in Malibu Valley DWR Basin No. 4-22 ground waters along the southem slopes of the Santa

Monica Mountains are not considered to comprise a major basin and accordingly have not been designated a basin number by the

Celifomia Department of Water Resources DWR or outlined on Figure 1-9.

DWR has not designated basins for ground waters on the San Pedro Channel Islands.

BASIN PLAN - JUNE 13 1994 3-21 WATER QUALITY OBJECTIVES
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ze-0FORNIA REGIONAL WATER QUALITY CONTROL BOARD--
LOS ANGELES REGION
1D1 CENTRE PLAZA DRIVE

MONTEREY PARK. CALIFORNIA 917541156

31 2667500

........

March 30 1990

TO MUNICIPAL SEWAGE TREATMENT PLANTS

EFFECTS OF DROUGHT INDUCED WATER SUPPLY CHANGES AND WATER

CONSERVATION MEASURES ON COMPLIANCE WITH WASTE DISCHARGE

REQUIREMENTS

In accordance with administrative procedures this Regional Board
at a public meeting held on March 26 1990 adopted Resolution

No. 90-004 copy enclosed on the above subject.

Unless your discharge is in full compliance with chloride

limitations in your waste discharge requirements please notify the

Executive Officer by May 1 1990 if it is your intent to comply
with the provisions of Resolution No. 90-004 so that your discharge

will not be considered by the Board to be in violation of the

chloride requirements.

If you have any questions on this matter please call me at 213
266-7520.

DAVID C. GILDEP.SLEEVE

Chief Regulatory Section

cc See attached mailing list

Enclosure

C. W. CARRY

5ýýeie X4ýyJ
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March 30 1990

ýa-i-Iin-_List Resolu on No 9ýý0..Q..ý

State Water Resources Control Board Office of Chief Counsel
ATTN Jorge Leon

California Regional Water Quality Control Board San Diego Region
ATTN Kenneth Theisen

California Regional Water Quality Control Board Santa Ana Region
California Regional Water Quality Control Board Central Coast

Region
City of Purbank ATTN Ora Lampman
Calleguas Municipal Water District
Camarillo Sanitary District
Camrosa Water District ATTN Gina Manchester
Central and West Basin Water Replenishment District

Department of Water Resources Southern District
City of Fillmore ATTN John Kosar
City of Glendale
Las Virgenes Municipal Water District ATTN William D. Ruff

City of Los Angeles Bureau of Sanitation ATTN Delwin A. Biagi
City of Los Angeles Office of Water Reclamation

ATTN Bahman Sheikh
City of Los Angeles Dept. of Water and Power ATTN Bruce Kuebler
Los Angeles County Dept. of Public Works ATTN John Mitchell
Los Angeles County Dept. of Public Works ATTN Brian Scanlon

County Sanitation Districts of Los Angeles County
ATTN Robert W. Horvath

Main San Gabriel Basin Watermaster ATTN Robert Berlien
Newhall County Water District
Ojai Valley Sanitary District
Orange County Water District ATTN Nereus Richardson

City of San Buenaventura
City of Santa Paula ATTN Norman S. Wilkinson
Simi Valley County Sanitation District ATTN Michael Kleinbrodt
Stetson Engineers ATTN Kevin Smith
The Metropolitan Water District of Southern California

City of Thousand Oaks Utilities Department ATTN Jack K. Dudley
United Water Conservation District

Upper San Gabriel Valley Water Association

Upper San Gabriel Valley Municipal Water District
Ventura County Flood Control District
Ventura County Waterworks District No. 1 Moorpark
Ventura Regional Sanitation District ATTN Kelly M. Polk

Pacific Water Quality Association ATTN Patrick Dalee

Culligan Water Conditioning ATTN Robert S. Thomas
Patrick Theisen Water Quality Association Lisle Illinois
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STATE OF CALIFORNIA
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

LOS ANGELES REGION

Resolution No. 90-004

EFFECTS OF DROUGHT INDUCED WATER SUPPLY CHANGES AND
WATER CONSERVATION MEASURES ON COMPLIANCE WITH WASTE DISCHARGE

REQUIREMENTS WITHIN THE LOS ANGELES REGION

WHEREAS each Regional Board shall formulate and adopt water
quality control plans for all areas within the region
and shall establish such water quality objectives in
those water quality control plans as in its judgment will
ensure the reasonable protection of beneficial uses
while at the same time recognizing that it may be

possible for the quality of water to be changed to some
degree without unreasonably affecting beneficial uses
and

WHEREAS this Regional Board has adopted water quality control
plans for all areas within the Los Angeles Region and
has established water quality objectives in those plans
and

0 WHEREAS each Regional Board with respect to its region shall

prescribe waste discharge requirements for disposal of

wastes and

WHEREAS it is now clear that 1988 and 1989 have been years of

severe drought in California with no current indication
that conditions will improve markedly during 1990 and

WHEREAS the concentrations of chlorides and other mineral
constituents in waters imported from Northern California
have been increasing substantially as the smaller flows

through the Sacramento-San Joaquin Delta allow salt
waters from San Francisco Bay to encroach much further
upstream than normal and

WHEREAS the waste discharge requirements adopted by this Regional
Board for many dischargers within the Los Angeles Region
include limitations on chloride concentrations in the

discharge and the recent change in the quality of the

imported water supply may result in delivery of water to

the discharger which already exceeds or will exceed with
the increment added by normal -use the chloride
limitations prescribed in the waste discharge
requirements and

-1-
February 26 1990
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WHEREAS the increase in chloride concentration in the discharge
in cases where the discharger has not changed any factors
in the waste disposal system is beyond the dischargers
control being due solely to the change in the quality
of the water supply and

WHEREAS use of the more highly mineralized imported waters over
the short term will not affect the long range water
quality objectives established. in the water quality
control plans adopted by this Regional Board for areas
within the Los Angeles Region and

WHEREAS the Los Angeles Regional Board is already on record as

encouraging water conservation and water reclamation to

decrease the overall fresh water demand within the Los

Angeles Region and

WHEREAS a Regional Board may direct the Executive Officer to take

action on any water quality matter within its purview

NOW THEREFORE BE IT RESOLVED that the existing waste discharge
requirements relative to chlorides shall not be

considered by this Board to be violated unless effluent
supply concentrations of chlorides exceed 250 mg/1 or

supply concentrations plus 85 mg/l whichever is less
with comparable adjustments for mass emission rates in

lbs/day if warranted

1. for any waste discharger whose water supply has high
concentrations of chlorides due solely to the increased
mineralization of imported water or

2. for any sewage treatment plant whose influent has
high chloride concentrations due solely to the increased
mineralization of imported water or to water conservation
measures implemented within the area tributary to the
plant or to some combination thereof and

BE IT FURTHER RESOLVED that any waste discharge which exceeds the
chloride limitations contained in its waste discharge
requirements is in noncompliance with those requirements
unless the discharger demonstrates to the satisfaction
of the Executive Officer by July 1 1990 and quarterly
thereafter that the increased chloride concentrations
are due solely to

1. changes in the character of the water supply related
to-drought conditions or

2. for a sewage treatment plant discharge changes in

the character of the water supply related to drought
conditions or to water conservation measures taken in the
plant service area or to some combination thereof and

-2-

-T
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/ BE IT FURTHER RESOLVED that every waste discharger in compliance
with the above shall also demonstrate to the satisfaction
of the Executive Officer not later than October 1 1990

1. that the discharge will not cause the appropriate
long range chloride objective to be exceeded and

2. that the historical discharge has not caused the long
range chloride objective to be exceeded in the past
provided there is a sufficiently long-term record which
includes at least one drought period and

BE IT FURTHER RESOLVED that every sewage treatment plant waste
discharger in compliance with all of the above shall in

addition

1. by October 1 1990 identify major sources of
chloride in its discharge including but not limited to
water softener regeneration brines determine the average
chloride contribution of each major source determine the
best available options for reducing chloride levels in
the discharge identify any negative effects on the
potential for water reclamation that would result from
failure to control chloride levels in the discharge and

0
2. by January 1 1991 identify proposed actions
together with their timetable of implementation to
reduce chloride levels in the discharge as necessary to

assure that the potential for water reclamation will be
realized to the maximum extent practicable and

BE IT FURTHERRESOLVED that the Board will reconsider this action
within one year after source water supplies return to

pre-drought conditions or within 3 years whichever is

earlier and

BE IT FURTHER RESOLVED that the Executive Officer of this Board
is authorized and he is hereby directed to certify and
submit copies of this Resolution to such individuals and
governmental agencies as may have need therefor or as

may request same.

I Robert P. Ghirelli Executive Officer do hereby certify that
the foregoing is a full true and correct copy of a Resolutic z

adopted by the California Regional Water Quality Control Board
Los Angeles Region March 26 1990.

ý Robert P. Ghirelli D.Env.
Executive Officer

-3-
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
LOS ANGELES REGION

January 271997
Resolution No. 97-02

Amendment to the Water Quality Conirnl Plan to incorporate a

Policy forAddressing Levels of Chloride In Discharges of Wastewatel-s

ýRecefved

March 30 2011

Commission on

Stat4 Mandates

WHEREAS the California Regional Water Quality Caritroi Boaid Los Angeles Regiori finds that

1. In 1975 the Regional Board established water quality objectives for chloride in most of the

Regions waterbodies based on background concentrations of chtoride in accordance
withithe

Statement of PoliGy with Respecf to Maintainrng High Quat3y Water in Caifornia

StateardResolution No. 68-16 commonty known as the State Antidegraclation Pollcy and the f

Antidegradation Policy as set forth in 40 CFR 131.12. Water quaGty objectives are the b
for Cmits in Waste Discharge Requirements that are prescnbed by the Regional Board.

When water quality objectives for chloride were set in accordance with the State

Antidegradation Policy and the federal Antidegradation Policy the Regional Board assum
that chloride concentrations in imported waters would remain relatively fow. Since 1975 ý

however chloride concentrations in supply waters imported into the Region have been

increasing. During the late 1980s drought in watersheds that are sources of imported sup

waters made it difficult for many dischargers in the Los Angeles Region to comply with wa
quality iimits for chloride.

i

In addition to relatively high chiori8e leveis in suppiy waters chioride levels in wastewaters in

the Region can be affected by satt foading that occurs during beneficial use and treatment f

supply waters and wastewaters. In some areas of the Region a significant amount of foadng

may occur from the use of water softeners.

In 1990 the Regional Board adopted Resotutiqn No. 90-04 Effects of Drought-lnduced Wker
Supply Changes and Water Conservafion Measures on Compliance with Waste Discharge

Requirements within the Los Angeles Region. This resofution commoniy referred to as the
Drought Policy was intended to provide short-term and temporary reref to dischargers wh

were unable to comply with limits for chioride due to the clE ects of drought on chioride.isveý5 in

supply waters imported into the Region.

For those dischargers who applied for reffef vnder the Drought Potrcy the Regkxla
Boardý

ternporanty reset limits or concentrations of chloride at lesser tt 7 25U avgiL or 7
chioride concentrations m suppy waters phts 85 mglL. An I-týýý cotidition of Oft nerief ras

that dschargers demonstrate that high chtoride concentrations uz.theý dýges of

wastewaters are due to increased salinity tevels in supply waters imported into their

areas. Several dischargers provided data that conftrrn that supply waters imported into the

Region are the cause of exceedances of chloride 1imits in drscfiarges of wastewaters.

However many other dischargers have not yet adequately assessed the sources of refativ I

high levels of chtoride in wastewaters and the extent to which exceedances are due to facoi

such as chioride in suppty waters and/or signiftcant chloride ioading during Denefciat use
treatsnent of suppltir waters and wastewaters .17

INonernber 15 1 ý
Reyiseýd ýrzýýý 1Cý 1ý27

Revised J-mTý4i
Rý1ri5ed ý ýaa 2T 197

0000369
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.4p drought encied before the Drought Polfcy was due to expire in 1993. Hoivever becarrse

water supply reseivoirs sWt had high chloride concentrations in 1993 and because water

suppliers esiimated that it would take 12to 18 months for complete replenishment of impcrti-A

waters in reservoirs the Regionai-Board renewed the Drought Policy in June 1993 and alpin
in February 1995. The Drcwght ýQlicy currently is due to expire on the ear6er of Fý.ybnýziY 27
1997 or at that point in time wh6n it has been detemuned that chJoride leve4s In water sýýltes

imported into the Region have retorned to pre-drought conditions.

Chkuide levels n supply waters Imported into the Region and h reservoirs are no longer
I

impacted by drought. However chlaride ievets in supply waters irnported Wo the Region

generafty higher ttran they Yvere before drought condffions in the We 1980. The higher le

of chloride in imported waters appear to be the result of intensifying demands for and
utiGzation of water resources in watersheds that are the sources of suppty waters. In

future droughts may affect levefs of choride in supply waters frnported into the Region_

The Regional Board recognizes the shortage of water In the Region and the need to

supplies of fresh water for protection of beneficial uses. Accordingy the Regional Board

supporfs water reclamation as descnbed in State Board Resolutron No 77-01 Policy wr2h
I

Respecf to Water Reclamation in Cerifornia. However achievements in water conservatiori

and reciamation can increase levels of chloride and other ionic constituents in reclaimed.

waters and wastewaters that are ultimatety discharged.to waterbodies in the Region.

In order to develop a long-term solution to the chforide comprance problems stemming fro ý
elevated levels of chloride in supply waters imported into the Region the Regionai SQards
been working wrth a group of technical advisors formerly know as the Chtoride

Subcommittie
of the Surface Water Technicai Review Committee. This group of teehnicai advisors

represents a variety of interests including water supply reciamation. and wastewater
I

management environmentai protection and water softener industry inteTasts- The group

concurs with

.a an approach to permanently reset water quality objectives for chtorrcle in certain

t surface waters using levels of chloride in water supply plus a chloride loading facfo F

b a need to assess long-term loading trends for chtoride and other saline constituents.

Furthermore due to eoncerns expressed about the potential for future adverse impacts to

agricultural resources in Ventura Courry. ft Regional 8oard proposes to work witti a local

group of agencies murýiýifýýý TepreswYaffives of the Qvramir and other

interested parfies m_ order to cla chloride obecfives reeded to pDtect waters used for

irrigation in the Santa Ctara River and Caltegvas Creek vratersdteds. In addbom this kxý
group concurs whh the need to undertake aszeýrrsersts of significanE sources of ahJoride

ksading and-cflntingent upon results-identify methods that coutd control chloride loading an

the costs and effectiveness of the various loading control
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The Secretary of Resouroes has certiW the basin pianning process exerW from certai

requirements under.the Cafiomia Environmental Qualityi4ct CEQA including preparati n an

iniUal study a negative declaration and environmental impact report Title 14 CaFfomia ode

Secbon 15251. As per this certification an amendment to the Basin Pof Regulations

considered functionally equivalent to an inýiat study negattve declaration and environmýýntai

impact report.

Any regulatory program of the Regiona Board certified as functiorraity eqcivafent howe

Ca6fomia Code of Regulations. i
-must satisy the documentation reqairements of Titte 23

l

sedSection 377a which requires an environmental check1rst with a description of the propo

activity and a determlrtation with nespect to significant environmental irripacts. On Nove-uriber

15 199fi the Regional Board distributed information regarýng a proposed amendment
taý

the

Basin Plan to incorporate a Poricy for Addressing Levels of Chloride in Discharges of

Wastewaters Chloride Potfcy. This information inctuded an environmental checktist a

description of the proposed amendment to the Basin Plan and a determination that the

proposed amendment could not have a significant effect on the environment.

10. The public has had reasonable opportunity to participate in review of the amendmert to

týe
Basin Plan. Efforts to solicit public review and comment include public notifica6on mor than

g5 days preceding Board action public workshops held on December 2 1996 Decembýt 3
1996 and January 6 1997 responses from the Regiona Board to oral and written comr

rýents

received from the public and a pubiic hearing- held on January 27 1997.

11. in amending the Basin Plari the Regional Board considered factors set forth in section

iý241of the Porter-Cologne Water Quality Control Act Cafifomia Water Code Division 1 Cha er 2
Article 3 et.seq. plus others.

12. The amendment Is consistent with the State Anticfegradatfon Policy State Board Resolution

No. 68-16 in that the changes to water quality objectives i consider maximum benefits to the

people of the state 9 vnO not unreasonably affect present and ahticipated beneficial U
S

E
l

of

waters and ai will not result in water quaiity less than that prescribed in policres. Licevlse

the amendment is consistent with the federal Antidegradation Policy 40 CFR 131.12.

13. Revision of water quatV obocfives for ctdoride s subject to approval by the State Water

Resources Control Board the State Ofifice of Administrative Law and the US Environmeýtal
i

Protection

0000371
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THEREFORE BE IT RESOLVED T-f.AT

Water qtratity objectives for chloride for certain surfaee waters will be revised as
beDw.

ft Nondo-ýtvreen VVhOer Narrovvs Flood ConW Bash and Santa Ma

San Gabr3et Rivel-beMýeen VaRe BNd ard Ficestane BNd c di YVhý
ý

y m u ng r

ýNanows Fload Contml8asin and San Jose Creefc downstream of 71 Frrry only

These new obfectives are set at tle iower of i levels needed to protect beneficiat uses F if
chloride levels in supply waters imported into the Region plus a chloride foadmg factor of ý5

mglL. The levels at which the new water quality objectives have been set are expected tdý

accommodate fluctuations in chforide concentrations that may be due to future drought. 1

Aithough the new water quality objectives do not match background levels of chloride theý

nevertheless are expected to be fully protective of drinking water and freshwater aquatic ilý-

Due to concems expressed about the potential for future adverse impacts to agricultural

resources in Ventura County water quality objectaves for chloride in the Santa Clara River1nd

Calleguas Creek watersheds wiq not.be revised at this time. To addresscompliance probfý

1

ris

with chtoride limits based on existittg water quality objectives the Regional Board hereby

grants variances interim relief to exMng dischargers identifred on Attachment /A The
Executive Ofticer is directed to notify t1p-se dischargers that they are subject to surtace wair
interim limits specified below. -

The vanance period for interirn reW wil extend for tfuee years foonwirg fmat approval of theE

amencimenL Durssg this period 9e RVmýg Board expecfs ttzat the local gtoup of agnc
muntcpaGbtes represeniatives of the agriatuxat corrnunity and other interested parties whreoh

have commented upon ttus pokj wA work tragether to_ i ctarify water quality objectives

needed to proteci waters used lbr ýl-katý irn Swta C4ara River and Caiieguas Creek

0000372
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Resotution No_ 90-04 Effects of Drought-Induoed Water Supply Changes and Water

Conservation Measures on Complianca with Waste Discharge Requirements within the L czs

Angeles Regiorl Droughf Pollcy whicb was intended to provide short-term and ternporaýy-relfef
to dischargers who were unable to compty with Pitnits for chloride due tD the effects 10

drought on chloride levels in supply waters is hereby rescinded with the adoption of this

resotdtion.

While thfs resohltion and amendment to the Basin Plan are cmder review by the State Water

Resources Controi Board. Office of Adrniinistrative Law and the US Environmental Protýýýic%n

Agency the Regional Board wi evaJuate compbnce consistent with provisions set forth ial

resoufion.
-

I John Norton-Acting Executive Officer do hereby certify that the foregoing is a fult true and r.ovret

copy of a Resolution adopted by the California Regional Water Quabty Control Board Los Angeýý
Region on January 27 1997.

twp

Norton

ing Executive Officer

0000374
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alifornia Rez mal Water Quality Cntrol Board
Los Angeles Region

.o

/

To

320 W. 4th Street Suite 200 Los Angetcs California 90013

Phone 213 576-6600 FAX 213 576-6640

Intemet Address httpJ/www.swrcb.ca.gov/-rwqcb4

Interested Parties

ýýýý ýýýýý%ý
ýFrom ýlizabet rickson Melinda Becker

Assoc. Eng. Geologist TMDL Unit Unit Chief TMDL Unit

Los Angeles Regional Water Quality Control Board

Date June 26 2000

Gray Davis

Governor

Subject Notice of Continued Public Hearing for a proposed amendment to the Cahfomia Regional Water

Quality Control Plan for the Los Angeles Region for Water Quality Objective Chloride Changes

at Santa Paula and Santa Clarita Reaches of the Santa Clara River

The California Regional Water Quality Control Board Los Angeles Region Regional Board will continue the

hearing to consider a proposed amendment to the California Regional Water Quality Control Plan for the Los

Angeles Region to incorporate revised water quality objectives for chloride in the reaches at Santa Paula and Santa

Clarita of the Santa Clara River.

A Public Hearing will be held on July 27 2000

at 9 a.rm at the Richard II. C6ambers U.S. Court of Appeals Buildiug

125 South Grand Avenue

Pasadena California

Backzround

The Santa Clara River is located in Los Angeles and Ventura Counties California. It extends from McGrath State

Beach to east of the town of Santa Clarita.

The Regional Board previously determined that the level of chloride in the reaches between the Los

Angeles/Ventura County line and Bouquet Canyon of the Santa Clara River exceeded water quality standards

WQS. This determination was made after reviewing data collected by Regional Board staff other agencies and

from NPDES receiving water monitoring reports. Based upon Regional Board staff findings the Santa Clara River

was listed on Califomias 1998 Clean Water Act CWA Section 303d list as water quality impaired due to

chloride.

The proposed Basin Plan amendment was developed after assessing the impairments described in the 1998 303d
list. The draft amendment proposes to revise the chloride objective from 80 mg/1 to 100 mg/1 for the reach at Santa

Paula and from 100 mg/1 to 143 mg/I for the reaches between the Los AngelesNentura county line and Bouquet

Canyon.

If adopted the Basin Plan would be amended to add a footnote to Table 3-8 Water Quality Objectives for Selected

Constituents in Inland Surface Waters Recommended Objective for Beneficial Use Categories. The footnote would

read crop sensitivity to chloride varies so that objectives set to be protective of agriculture may be higher than the

lowest recommended objective of 100 mg/1

The Basin Plan would also be amended to add a footnote to Table 3-8 Water Quality Objectives for Selected

Constituents in Inland Surface Waters. The footnote would read compliance with this objective may be measured

as an instantaneous maximum or as a rolling 12 month average.

California Environmental Protection Agency.

a Recycled Paper

Our missior is ro presene and enhrtnce rlre qualiry ofCalifornias water resources for fhe benefit oJpresent andfuture generations.
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The proposed Basin Plan amendment was first presented to the Board on April 13 2000. Additional information on

the cost of the proposed action was requested by the Regional Board and the item was continued. In addition new

information became available on water rights and endangered species which will be presented for the Boards

consideration.

Attached is an addendum to the staff report for this amendment to be considered at the July 27 2000 hearing.

Attachments

a Addendum to the Staff Report for the Basin Plan Amendment for Chloride Standards Change

in the Santa Clarita and Santa Paula Reaches of the Santa Clara River

b California Environmental Quality Act Checklist and Determination with Respect to

Significant Environmental Impacts

California Environniental Protection Agency

0 Recncled Paper

Uur nzissra is to preserve and enhancc tl e quality oJCalrfornras water resources for the benefit ojpresent and
fijture generations.
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Staff Report Addendum

Basin Plan Amendment to Modify the Chloride Objective for Reaches a

Santa Clarita and at Santa Paula of the Santa Clara River

Contents

Synopsis

Recommendations

Table 1 Altematives for Santa Clarita Reaches

Table 2 Alternatives for Santa Paula Reach

Cost Analysis

Verification of Sanitation District Estimate

Alternative Treatment Cost Analysis

Near-Term Cost Analysis

Costs of Delayed Chloride Treatment

Affordability

Benefits of Proposal

Analysis of New Information

Water Rights

Endangered Species

Background Material

Bibliography

U.S.EPA Affordability Screens

Synopsis
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pg. 3

pg. 4

pg. 5

pg. 5

pg. 5

pg. 6

pg. 8

pg. 9

pg. 1 I

pg. 13

pg. 13

pg. 13

pg. 15

Board members will recall from the April 13 2000 Board meeting that the

interim chloride limits of 190 mg/L will expire in January 2001. These limits

were intended to provide temporary relief to dischargers while the issue was

researched in detail. At the time these increasing levels were thought to be

due to increasing levels of chloride in imported water primarily the result of

prolonged drought conditions. In 1997 the Board instructed staff to assess

chloride objectives in the Santa Clara and Calleguas Creek watersheds.

Agricultural water supply is a designated beneficial use in these watersheds

and depending on the crops grown this beneficial use can be especially

sensitive to chloride. Staffs presentation at the April 13 Board meeting was
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in response to the Boards earlierdirective and represents the results of

nearly 2 years of meetings with stakeholders and supporting studies.

During the April 13 2000 Board meeting staff recommended that the existing

chloride objectives for reaches at Santa Clarita be increased from 100 mglL
to 143 mg/L and that the objective for the reach at Santa Paula be increased

from 80 mg/L to 100 mg/L. Compliance with the objectives was to be based

on a rolling 12-month average. In addition a maximum not-to-exceed

concentration of 180 mg/L would apply to both the Santa Clarita and Santa

Paula reaches. At that meeting the Board directed staff to review in more

detail the cost implications of the recommended actions.

Staffs review confirmed the earlier findings that the cost of meeting the

proposed objectives in the Santa Clarita and Santa Paula reaches is

affordable. This is in part due to the low sewage rates currently enjoyed by

area residents. Staff also found that although it will be more expensive to

meet the existing objectives these costs also are affordable for the Santa

Clarita reach communities but less so for Santa Paula. In addition staff

identified treatment strategies that may be less costly than those proposed by

the Los Angeles County Sanitation District LACSD.

Santa Paulas average sewage rates will soon be increasing to $14 per month

to pay for plant upgrades unrelated to the chloride objective. Should

additional treatment be required to meet the existing or proposed chloride

objectives rates could increase to levels that are relatively high when

compared to other cities in California and other western states. When

assessing the affordability it is important to note that the median income of

ratepayers in Santa Paula is lower than in the Santa Clarita reach

communities.

It is possible that the Santa Paula POTW will meet the proposed objective of

100 mg/L without additional treatment. The discharge is located downstream

from the confluence with Sespe Creek. If the permit allows for a mixing

zone it is likely that Santa Paula will be able to be meet the proposed

objective without chloride removal. It is uncertain whether a mixing zone

will be allowed in future permits.

1

The average sewage rate for the Santa Clarita reach communities is approximately $9 per month.

2 6/26/00

163 Pace 158 of 660



Received

March 30 2011

Commission on
State Mandates

Since the April 13 2000 Board meeting the following new information has

become available

ýuestions ReýrdinEssimilative ýA_LacitýEýirgates. Testimony before

the Public Utilities Commission and a recent Superior Court ruling

County of Ventura vs. County of Los Angeles et al. issued on May 31
raises questions regarding whether sufficient water supplies exist to

support the proposed Newhall Ranch project. Overdrafts of the

groundwater aquifers could reduce the surface water flow in the Santa

Clara River and thus its capacity to assimilate chloride loading. This was

one of the underlying assumptions of the initial staff recommendations.

New Findin.. of an ndanýeredSrecies. On May 30 2000 the United

States Forest Service USFS confirmed the presence of an endangered

species the unarmored three-spine stickleback in the lower part of

Bouquet Canyon. Neither staff nor the stickleback experts consulted

identified any salt-tolerance work for this sub-species. Therefore at this

time any impacts from raising the objective are unknown.

Reý_ýuiredChansýý in Desi i-natcd Beneficial Use. The State Water

Resources Control Board SWRCB staff and counsel have advised the

Regional Board staff that in their opinion a change in the chloride

objective to 143 mg/L in the Santa Clarita reaches would necessitate a

change in the designated beneficial use in the Basin Plan to Restricted

Agricultural Water Supply. This would be a new designated beneficial

use category in the Basin Plan. This would require an additional Basin

Plan amendment for the initial staffrecommendation to be approved.

Recommendations

Staff recominends that the Board still consider changing the chloride Basin Plan

objective at Santa Clarita from 100 mg/L to 143 mg/L and at Santa Paula from

80 mg/L to 100 mg/L when the interim objectives expire next January. These

objectives would be based on a rolling 12-month average. In addition a

maximum not-to-exceed chloride concentration of 180 mg/L would be applied

to both the Santa Clarita and Santa Paula reaches.

Alternative actions that the Board may wish to consider include

6/26/00
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No Action. The result of this alternative will be that the existing

objectives of 80 mg/L for the Santa Paula reach and 100 mg/L for the

Santa Clarita reaches will be effective when the Chloride Policy

expires in January 2001.

Maintain the existing objective of 100 mg/L at the Santa Clarita

reaches and adopt the proposed objective of 100 mg/L at the Santa

Paula reach.

The likely consequences associated with the existing and proposed chloride

objectives are summarized in Table I and Table 2 for the Santa Clarita reaches

and the Santa Paula reach respectively.

Table 1

Alternatives for Santa Clarita Reaches

rAlternatives .Pro s ýCons TT urthen orquired.
Revise Supports Agriculture Does not support direct use of Need to develop restricted

Objective to Beneficial Use with surface water for agriculture agricultural beneficial use

143 mg/1 existing practices. unless soils are periodically and downgrade beneficial

leached with an altemate use.

water supply with a lower

chloride concentration.

Minimal treatment costs Only a temporary solution in

to control short periods of the event that groundwater

high discharge volume and resultant surface

concentration. water flows decrease due to

growth.

Increased sewage rates

are below statewide

average.

Maintain Supports direct use of Treatment will require an TMDL will need to be

Existing surface water for increase in sewage rates. completed although most

Objective agriculture. of the work has been done.

100 mg/I Increased sewage rates

are close to statewide

average.

4 6/26/00
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Table 2

Alternatives for Santa Paula Reach

AItematives I Pros

Revise Supports direct use of

Objective to surface water for

OOmg/1 agriculture.

No additional treatment

costs.
_ _ _

Maintain Supports direct use of Increase in sewage rates to

Existing surface water for among the highest in

Objective agriculture. California.

80me/l

Cost Analysis

TMDL will need to be

developed although most of

the work has been done.

Per the Boards direction on April 13 2000 staff conducted a more detailed

economic analysis. Based on new information received since the Board meeting

see pages 14-16 herein staff now believes that chloride removal will be

required in the future due to the impacts of growth. Therefore the new cost

analysis includes estimates for near-term and delayed chloride removal

treatment. The exact year by which chloride removal will be required is

unknown. However the need for treatment will be influenced by the overdrafts

of groundwater aquifers that are in communication with the Santa Clara River.

Although there is no clear agreement as to when an overdraft of groundwater

aquifers will occur the year 2015 was selected for the delayed treatment cost

analysis.

Verification of thSani tiEýiiD_istriaý CitatEstimates

The cost estimates provided by the dischargers were verified by comparison with

those reported for existing reverse osmosis plants in Califomia and those

reported in a three-year Metropolitan Water District MWD salinity

management study completed in 1998. The capital costs varied with plant flow

cost to dispose of the brine and to a lesser extent salinity of the influent. Actual

costs may be less because of potential alternative funding sources e.g. MWD
and revenues from the sale of the treated effluent which were not considered

here.

6/26/00
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Alternative Treatment Cost Analvsis

In an attempt to think outside of the box staff identified alternatives to the

conventional reverse osmosis treatment process on which LACSD based its

costs analysis. First staff considered the various sources of chloride in the

POTWs effluent. As shown in Figure 1 these sources include imported water
brine from home water softeners chlorides contained in soaps detergents and

other cleaning products and disinfection of effluent with sodium hypochlorite

and other reagents containing chlorine identified as treatment in Figure 1.

Recognizing the large chloride contribution from home water softeners staff

initially focused on a means for eliminating this source. A method for

softening water supplies before distribution was evaluated. It was theorized

that if optimally conditioned water was available at the tap residents would have

no incentive to invest in the expense of installing new water softeners.

Furthermore with an education campaign and an aggressive rebate program

water districts could effectively remove many in-place water softeners.

However due to the expense of constructing a piping system to bring the supply

water to a central treatment facility the cost of softening the water supply made

this approach more costly than other alternatives.

Other approaches including moving the outfall in an attempt to secure an

effective mixing zone and blending of water supplies were not considered to be

viable. These approaches were found to have limited applications and/or to be

more costly. Moving the outfall of Santa Paula to below the point of agricultural

diversion was not particularly costly but success in ensuring compliance

through mixing was not assured. Furthermore in the case of Santa Clarita

maintaining stream flow for protection of aquatic species and riparian habitat

precludes moving the outfall to the ocean or to downstream tributaries.

Blending of water from groundwater supplies was not considered to be a viable

alternative. The groundwater in Santa Paula is very hard and the groundwater

in Santa Clarita is already allocated.

Ultra-violet UV disinfection of the discharge which eliminates the chloride

contribution from some traditional chlorine disinfection processes would likely

result in near-term compliance with the proposed objective 143 mg/L but not

the existing objective 100 mg/L in Santa Clarita.

6/26/00
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Agenda Item 1 C

Basin Plan Amendment
for the

Santa Clara River

Public Hearing

Dec. 7 2000

DOC 999223
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CHAIRMAN NAHAI I shall.

Would all those who are going to provide

testimony in connection with this matter please rise and

repeat after me

I do solemnly swear.

ALL PERSONS I do solemnly swear.

CHAIRMAN NAHAI That the testimony Im about

give.

ALL PERSONS That the testimony Im about

CHAIRMAN NAHAI Will be the truth.

ALL PERSONS Will be the truth.

13 CHAIRMAN NAHAI The whole truth.

14 ALL PERSONS The whole truth.

15 CHAIRMAN NAHAI And nothing but the truth.

16 ALL PERSONS And nothing but the truth.

17 CHAIRMAN NAHAI Under penalty of perjury.

18 ALL PERSONS Under penalty of perjury.

19 CHAIRMAN NAHAI Thank you.

20 We have the staff presentation.

21 MR. BISHOP Good morning board members. My

22 name is Jonathan Bishop. Im the Chief of the Regional

23 Program Section of the Regional Board.

24 Items 10.1 and 10.2 are closely related items

25 that deal with longstanding solidity issues in our

26 region. Up until a couple of days ago staff was fully

27 intending to recommend an increase in the chloride

28 objectives for the Santa Clara reach -- Santa Clarita

30

BARNEY UNGERMANN ASSOCIATES INC. 888 326-5900
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1 reach of the Santa Clara River from 100 milligrams per

2 liter to 143 milligrams per liter and believed there was

3 a firm scientific and legal basis.for this

4 recommendation.

5 On November 29th we received a letter from the

6 United Water Conservation District which supported in

7 general the proposed modification of the chloride

8 objective but stated that the sample they had collected

9 in September recorded a chloride concentration of 137

10 milligrams per liter in the reach-directly downstream of

11 the Santa Clarita reach. The chloride objective in this

12 reach which is between Santa Clarita and Santa Paula

13 reaches is 100 milligrams per liter and was not being

14 considered for change.

15 The information was a concern to staff. Staff

16 followed up with United Water Conservation District and

17 requested additional data that they had collected over

18 the past two years. Kfter careful review of this data

19 which I will cover later in the presentation sta.ff must

20 now reconsider the recommendation to increase the

21 objective in the Santa Clarita reach.

22 Id like to spend a few minutes to describe the

23 history of this issue before we get into the new

24 information.

25 Okay. To orient you heres a map depicting

26 the Santa Clara River Watershed. The watershed spans

27 across both Ventura.and Los Angeles County. See the

28 County Line right here.

31
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1 April.

2 As you recall staff proposed to increase the

3 chloride objective in the Santa Clara reaches from 100

4 milligrams per liter to 143 and in the Santa Paula

5 reaches increase the objective from 80 to 100 milligrams

6 per liter. The new objective were to be the average

7 concentration in the river measured based on a rolling

8 12-month average. In addition a maximum not to exceed

9 a limit of 180 milligrams per liter would apply.

10 These limits were justified as the absolute

11 maximum that could be allowed and stillsupport the most

12 sensitive beneficial uses which is downstream

13 agriculture supply. It was determined that the local

14 crops grown avocados and strawberries were the most

15 sensitive.

16 The consensus among the agricultural experts

17 consulted was that these crops require irrigated water

18 with a maximum chloride concentrationof between 100 and

19 120 milligrams per liter. However. in the Santa Clarita

20 reaches there are and have never been avocado or

21 strawberries grown. The intermediate reaches do have

22 sensitive.crops but this proposal assumes that the

23 intermixing of groundwater provides enough assimilative

24 capacity to reduce concentration to 100 milligrams per

25 liter prior to use by agriculture. The recent

26 information brings this.assumption into question.

27 In Santa Paula however the surface water is

28 being used directly within the reach. Therefore the

35
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the accompanying resolution to extend the interim limits

for chloride contained in this accompanying resolution

10 and Im sure its appreciated by the community as well.

and explain issues.

CHAIRMAN NAHAI Thank you Jon. And I think

Id like to comment that the tremendous effort and

outreach that has accompanied this debate on the part

9 the board staff is very much appreciated by the Board

allow time for the development of the TMDL.

And Im happy to answer any questions and try

you have any comments questions for Jon

12 this time

13 MS. CLOKE I just had a question about the

11

14 difference.

15 MR. LEON Miss Cloke hello.

17 couple of comments during the break that some of the

18 audience members particularly could nQt hear the board

19 members. If you would make an effort to get closer to

20 the mic. Okay. Thank you.

21 MS. CLOKE Hows that _Can you hear me in the

22 back If you cant do this or something and Ill get

23 the message.

24 All right. In one of the slides that you

25 showed us you had a seventies average and eighties

26 average and nineties average. Can you describe to us or

27 explain to us what you think made or what staff knows

28 made the change in those numbers

sorry. For

16 the board members in general I had a comment

44
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MR. BISHOP Yeah. I dont think that there is

one answer to say its been the increase -- its been a

number of things. Its been increase in population

which means we have increase in imported water and

increase in sewage treated sewage.

I think we also have a change that weve had a

large aquifer system thats been the buffer for this

chloride over a long period of time and you look at the

earlier data and it looks very -- its variable but it

10 keeps going up and down. I think youre going to hear a

11 lot about things havent really changed over time.

12 But in my view if you look at that data in

13 that way in the seventies eighties and nineties there

14 is a change and what that change shows to me is that

15 the assimilative capacity is no longer there. The

16 groundwater is slowly being saturated with more salts

17 and that feeds back and torth between the surface and

18 groundwater.

19 MS. CLOKE And the other question I have on

20 this is can you put a value on what -- how much of this

21 comes from water softeners

22

25 that residential load is from water softeners. But how

26 much of that I cant give you.

27 MS. CLOKE And if that -- if you could take

28 even a portion of that 40 percent out would that bring

the waste water

24 treatment effluent is from residential and a portion

MR. BISHOP I can only give you an estimate

23 that 40 percent of the chloride load

45
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SANTA CLARA RIVER
CHLORIDE REDUCTION ORDINANCE OF 2008

The Board of Directors of the Santa Clarita Valley Sanitation District of Los Angeles County

ordains as follows

AUTHORIZATION

This Ordinance is enacted pursuant to authority contained in the CotuIty Sanitation District Act

California Health and Safety Code Sections 4700 et seq and exercises authority conferred by law

including but not limited to Chapter 5 Part 12 Division 104 of the California Health and Safety Code

and Article 4 Chapter 1 Part l Division 2 beginning with Section 53069.4 of the Government Code.

SHORT TITLE

This Ordinance shall be known and referred to as the Scrtzta Clurcr River Clzlot-icle Reduction

Ordinance nf 2008.

3. PURPOSE

The purpose of this Ordinance is to limit the discharge of chlorides to the Santa Clara River

thereby improving the potential for the Santa Clarita Valley Sanitation District of Los Angeles County to

comply with requirements of the California Regional Water Quality Control Board Los Angeles Region.

It is also the purpose of this Ordinance to reduce the expenditure of public funds and 3nitigate rate

increases by lessening the need for new capital facilities.

DEFINITIONS

a. District means the Santa Clarita Valley Sanitation District of Los Angeles County. The

District owns and operates a sewer systeni that conveys wastewater to the Saugus and Valencia Water

Reclamation Plants.

b. Person means any person firm association organization partnership business tiatst

corporation company district county city and county city town the state the federal government and

any of the agencies and political subdivisions of stich entities.

C. Plants means the Districts Saugus and Valencia Water Reclamation Plants

d. Community Sewer System means the network of facilities owned and operated by the

District or that are tributary to the District-owned and operated facilities that convey wastewater from

within the Districts service area to the Plants.

e. Regional Board nleans the California Regional Water Quality Control Board Los

Angeles Region created and exercising its powers pui-suant to the Porter-Cologne Water Quality Control

Act California Water Code Sections 13000 et seq.

f. Brine means a heavily saturated salt solution containing chloride.

DOC 1035050
1
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g. Residence tncans a structure that is or is intended to be in whole or in part a place of

dwelling whether occupied or not whether fully constructed or not and includes without limitation

homes whether attached to another structure or not apartments condominitn-os and mobile homes.

h. Residential self-regenerating water softener and/or appliance means residential water

softening or conditioning appliances that discharge Brine into the Community Sewer System. Residential

self-regenerating water softeners are also more commonly known as automatlc water softeners.

Residetltial self-regenerating water softeners only include water softening or conditioning devices that

renew their capability to remove hardness from water by the on-site application of a chloride solution to

the acive softening or conditioning niaterial contained therein followed by a si-ibsequent rinsing of the

active softening or conditioning material.

5. FINDINGS

The Board of Directors of the District finds and declares the following

a The Santa Clara River is oneof the only remaining natural rivers in Soutltern California

supporting fish and wildlife recreation and agriculture in Los Angeles and Ventura Counties.

b The Di.stricts Plants discharge to he Santa Clara River.

Use of residential self-regenerating water softeners installed prior to 2003 is the rnost

signi-icant controllable source of chloride entering the Comnittnity Sewer Systetn and the

Plants. Residential self-regenerating water softeners use salt to renew their capacity to

retnove hardness and then discharge Brine to tiie Co3nmunity Sewer System. Residential

self-regenerating water softeners account for approximately 30% of all chloride in the Plants

discharge. Atthough wastewater is treatect to a high level at the Districts Plants the Plants

are not designed to remove chloride.

d The Regional Board lias deterrnined that chloride levels in the Santa Clara River trntst be

reduced and pursuant to a Total Maximum Daily Load TMDL for chloride established by

the Regional Board for Reaches 5 ancl 6 of ttie Sattta Clara River in Los Angeles County

whicli became effective May 4 2005 has required the District to reduce the chloride levels in

its Plants discharge.

The District has adopted and is enforcing regulatory requirernents that limit the volume and

concentrations of chloride discharges from non-residential sources to the Coinmutiity Sewer

System to the extent technologically and economically feasible

The District has adopted and is enforeing att ordinance prohibiting the prospective lnstallation

of residential self-regenerating water softeners pursuant to Health Safety Code Section

116786.

To further reduce chloride in the Plants discharge the District must either reduce sources of

chloride in wastewttter discharged to the Community Sewer System remove chloride froni

wastewater at the Plants through constrtiction and operation of expensive andenergy-intensiveacivanced treatinent facilities or both. Construction a3id operation of aclvanced

treatment facilities for chloride removal at the Plants will result in the production of Brine

which will also require disposal. If residential self-regenerating water softeners are not

removed the incremental present worth of constrltction and operation of advanced treatment

DQC 41035050
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and Brine disposal Faciiities to remove chloride contributed by residential self-regenerating

water softeners is approximately $73 million.

h Reducing chloride levels by requiring the removal of all remaining installed residentialself-regeneratingwater softeners discharging to the Community Sewer System will cost the

District approximately $2-3 million.

Redticing chloride levels by requiring the removal of all installed residential self-regenerating

water softeners would save the Districts ratepayers approximately $70 million based on the

difference between the cost of residential self-regenerating water softener removal and the

incremental cost of new advanced treatment and Brine disposal facilities to remove the same

amount of chloride.

j Removal of residential self-regenet-ating water softeners within the District is estimatecl to

take approximately one year after the effective date of this Otdinance. Under the TMDL the

District trnist perform enviromnental review permitting design and constnrction of new

advanced treatment and Br-ine disposal facilities for the removal of efiloride by May 4 2016.

Therefore removing residential self-regenerating water softeners will redttce chloride in

discharges to the Santa Clara River sooner than installing advanced treatment and Brine

disposal facilities to achieve an equivalent level of chloricle reduction.

The removal of all installed residential self-regenerating water softeners is a necessary and

cost-effective tneans of achieving timely conipliance with a TMDL issued by the Regional

Board for the Santa Clara River.

Residents within the District will maintain the ability to soften or condition their water by

using water softening or conditioning devices that do not discharge Brine to the Community
Sewer System. Among these are portable exchange water softeners which use a removable

tank to soften water. These tanks are serviced by facilities located outside the Districts

service area that are permitted to treat and dispose of the Brine used to regenerate them.

Based on available information sufficient capacity to treat Brine exists in Los Angeles

County and therefore portable exchange water softeners remain available as a water

softening option for residents affected by this Ordinance.

Based on available information the adoption and implementation of this 0rdinance will

avoid or significantly reduce the costs associated with advanced treatment for chloride

removal and Brine disposal that otherwise would be necessary to meet he TMDL.

n The District has estabGshed a voluntary program to compensate owners of residetitialself-regeneratingwater softeners within its service area for 100% of the reasonable value of each

removed residential self-regenerating waer softener and the reasonable cost of the removal

and disposal of that residetitial self-regenerating water softener. This prograni shall remain in

effect untiI the Effective Date of this Ordinance. The program is expected to result in the

removal of 3300 self-regenerating water softeners. The reduction in chloride levels resulting

from the voluntary program is expected to be 4400 pounds per day.

o On and after the Effective Date of this Ordinance the District will continue a program to

compensate owners of residential self-regenerating water softeners within its service area for

75% of the reasonable value of each removed residential self-regenerating water softener and

the t-easonable cost of the removal and disposal of that residential self-regenerating water

lloc a41035050 3
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softener Approximately 3200 self-regenerating water softeners are expected to be removed.

The potential reduction in chloride levels expected as a result oi the program is 4300 pounds

per day.

6. REiUIREMENT FOR REMOVAL OF RESIDENTIAL SELF-REGENERATING
WATER SOFTENERS

Every person who has t residential self-regenerating water softener that is installed upon his or

her property or premises and every person occupying or leasing the property or premises of another who

has a residential self-regencrating water softener installed thereon that discharges into the Community
Sewer System shall remove and dispose of the installed residential self-regenerating water softener within

180 days after the Effective Date of this Ordinance.

ADMINISTRATIVE ENFORCEMENT

The Chief Engineer and General Manager of the District Chief Engineer shall administer

implement and enforce the provisions of this Ordinance. Any powers granted to or duties

irnposed upon the Chief Engineer may be delegated to persons acting in the beneficial interest

of or in the employ of the District. The Chief Engineer shall enforce this Ordinance by I
performing public outreach to inform residents of the terms of this Oi-dinance and to

encourage voluntary compliance 2 withholding administrative enforcement actions until

180 days after the Effective Date of the Ordinance have passed to allow ail affected t-esidents

adequate time to remove their installed residential self-regenerating water softeners 3
monitoring flows within the Community Sewer Systeni to determine the locations of

residential self-regenerating water softeners andlor 4 condtitictsng inspections upon

reasonable notice of any residence that discharges to the Community Sewer System.

The Chief Engineer may issue a Notice of Violation to any Person who fails to reniove a

residential self-regcnerating water softener as regtiired by tfiis Ordinance. A Notice of

Violation shall allow a period of 60 days to correct the violation and to remove atid dispose

of the installed residential self-regenerating water softener. Any Person violating this

Ordinance after issuance of Notice of Violation and the subsequent 60-day period shall pay

an administrative fine to the District in an amount not to exceed $ 1000.00 for such violation.

Any Person who has received a Notice of Violation may within 30 days request a hearing and

review by a hearing officer of the District. The hearing shall be held within 30 days of the

request. Following the hearing the Districts hearing officer may dismiss the violation or

issue an Administrative Order for the imposition of an administrative fine and the removal of

any installed appliance. Service of the Administrative Order may be made by personal

delivery or by first class mail addressed to the Person at the address listed in the notice. An

Administrative Order may be appealed in accordance with the provisions of Government

Code Section 53069.4.

1 The owner of a residential self-regenerating water softener subject to administrative

enforeemcnt under this section may elect to have the District remove the residentialself-regeneratingwatei- softener from the residencc. The owner retains the right to compensation

for 75% of the reasonable value of the residential self-regenerating water softener.

DOC 1olSO5o
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VIOLATION

Any Person who violates any of the provisions of this Ordinartce following the issuance of a finai

Administrative Order under Section 7 is guilty of a misdemeanor pttnishable by a fine of not to exceed

$1000.00 or by irnprisonment not to exceed 30 days or by both such fine and imprisonment. The amount

of any sttcli fine shall be first allocated to pay the Districts costs of enforcement.

SEVERABILITY

ff any provision of this Orditiatice or the applicability thereof to any person or circumstances is

held invalid that invalidity shall not affect other provisions or applications of this Ordinance that can be

given effect without the invalid portion or application and to that end the provisions of this Ordinance

are severable.

10. REFERENDUM

Pursuant to California Health Safety Code Section I 16787b this Ordinance shall not be

effective until it is approved by a majority vote of the dualified votes cast in a regularly scheduled

election hetd in the Districts set-vice area in a referendum in accordance with applicable provisions of

the Elections Code.

DnC 1035p50
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11. EFkECTIVE DATE

This Ordinance shall become effective 30 days from the date of final passage by the Board of

Directors and subseqiient approval by the voters pursuant to referenduni but no earlier than .Ianuar 1
2009.

Chairperson Board of Directors

Santa Clarita Valley Sanitation District

of Los Angeles County

JUN 1 12008

ATTEST

--l ýa. ý 9-.ý
Clerk Board of56irectors

Santa Clarita Valley Sanitation District

of Los Angeles County

PASSED AND ADOPTED by the Board of Directors of the Santa Clarita Valley Sanitation

District of Los Angeles County on June 11 2008 by the following vote

AYES Directors Burke and Weste

NOES None

ABSENT Director Kellar

ABSTAIN None

k-ý I
ý.-_.a.._ __ ...

Secretary of the .
ýoard of Directois

Santa Clarita Valey Sanitation District

ofLos Angeles Connty

DM2C7t Vb99M0
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Attachment 4.3.2-2

Memorandum Dated October 12 2000 ftom Sheila Vassey Office

of Chief Counsel SWRCB to Jon Bishop LARWQCB
Re Agricultural Beneficial Use in the Santa Clara River.
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$efrf.ary Jý

fntirar.ýrýn

State Water Resources Control Board

Office of Cbief Counsel

901 P Strcet
- Sacramento. Califomia 95814 916 657-2154

Mailing Address P.Q. Box 100 Sacramento California 95812-0100

FA\ 916 651-0428 lr.temet Address hnp.utt-%t.sttTcb.ca gov

TO Jon Bishop

Section Chief Regional Programs

Los Anaeles RWQCB

FR.ON1 Sheila Vassev

Senior StaffCounsel

OFFICE OF C111EF COLNSEL

D1TE Octtiber 12. lti

SUBJECT 1GRICULTtil.ýL E3ENFFlCI%L USF IN S1NTA CL\R-\ RIVER

This memornhlnl collfinlls otlr telephone t1sCt1SS1111 on October 3. 2000. regardine the

i.i1S .-kiwele Regional Water Qualit% Control B0ariis praposed water qualit control plan

aniendnient for the Santa Clara River. In that conversation I concluded that the proposed

chloride objective of 143 niilligranis per liter ingl for the Santa Clarita reach ivill protect the

existing agricultural use for that stretch of the Santa Clara River. The reasons are explained

below.
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Gray Datis

Gorrnor

The evidence in the record apparently indicates that water from the Santa Clarita reach of the

Santa Clara River is not currently used to irrigate salt-sensitive crops such as avocados and

straberries. Nor has it been used in the past for this purpose. Also chloride levels in the Santa

Clarita reach have apparently not changed for the past 25 years or so. They are approximately

143 mg/1. Based on this infonnation J conclude that the proposed chloride objective of 143 mg/l

is protective of the existing agricultural beneficial use. Therefore it is unnecessary to adopt a

subcategory of the agricultural use such as a restricted agricultural use.

My previous conclusion that the proposed objective would not be protective of the existing

designated agricultural use was based on the assumption that waters from the Santa Clarita reach

are used or were used in the past to irrigate salt-sensitive crops. Information in the staff report

indicates that irrigation waters with a chloride level of 143 mg/1 could damage these crops

unless certain measures are taken to avoid the damaging effects. For these reasons I concluded

that the proposed objective would protect only a restricted agricultural use.

California Enrirotnrcntal Protectioit Agcncy

0 ReccleAPaper

184 Page 179 of 660



Received

March 30 2011

Commission on
State Mandates

EXHIBIT
12

185 Pace 180 of 660



Received

March 30 2011

Commission on
State Mandates

AttachmeaYt I

State of California

California Regional Water QuaIity Control Board Los Angeles Region

ItESOLUTION NO. R02-018

October 24 2002

Amendment to the Water Quality Control Plan. Basin Plan for the Los Angeles Region

to Incorporate a Total Maumum Daily Load for Chloride in the Upper Santa Clara River

WEMREAS the Calitornia Regional Water Quality ControlBoard Los Angeles Region finds that

1 The federal Clean Water Act CWA requires the Califoraia Regional Water Quality Control

Board Los Angeles Region Regional Board to develop water quality standards wbich

include beneficial use designations and criteria to protect beiieficial uses for each water body
found within its region.

The Regional Board carries out its CWA responsiibilities tbrough Califonsias Porter-Cologne

Water Quality Control Act and establishes water quality objectives designed to protect

beneficial uses contained in the Water Quality Control Plan for the Los Angeles Region

Basin Plan.

3. Section 303d of the CWA requires states to identify and to prepara a list of water bodies

that do not meet water quality standards and then to establish load and waste load allocations

or a total niaxicnum daily load TNIDL for each water body that will ensure attainment of

water quality standards and then to incorporate those allocations into their water quality

control plans.

4. The Upper Santa Clam River was listed on Californias 1998 section 303d list due to

impairment for chloride which is present at levels that excxed the water quality standard and

do not protect the nost sensitive beneficial uses of the water body.

S. A cansent decree between the U.S. Euvironmental Protection Agency USEPA Heal the

Bay Inc. and BayKeeper. Inc. was approved on March 22 1999. This court order direots the

USEPA to completo T1rIDLs for all the Los Angeles Regions impaired waters within 13

years.

6. The elemeats ofaTYvIDL are descrnbed in 40 CFR 130.2 and 130.7 and section 303d of the

CWA as well as inUS.EPA guidanex documents e.g. USEPA 1991. A TMDL is defmed

as the sum of the individual waste load allocations for point sources and load alloeations for

nonpoint sources and natural baclrground 40 CFR 1302. Regulations furtbcr stipulatc that

TWIDLs must be set at levels necessary to attain and maintain the applicable narrative and

numesic water quality standards with seasonal variations and a margin of safety that takes

into acoount any lack of knowledge eoncezaing the relationship between effluent lirnitations

October 24 2002

9-149
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and water quality 40 CFR 130.7c1. The provisions in 40 CFR 130.7 also state that

IrIDLs shall talae into account critioal oanditiens for stýsam flow loading and water quality

parameters.

9. Upon establishmmt of TMDLs by the Stane or USEPA the State is required to inoorporata

the TMDLs along with spprapsiatc impleznzntation meLumes into ft State Water Quality

lvlanagement Plan 40 CFR 130.6cxl130.7. The Basin Plan and applicable statewide

plaas serve as ttu Stie Water Quality Maaageaont Plaas governiag the aiurabeds under the

jurisdiction of the Regional Board.

S. The Sante Clua1tivar is located in LosAngelos and VeNsaa Counties Califoraia. Tho

proposed IMIDL Wdresses documented chloride water quality iaapamrats m Reach 5FPA
303d list Reach7 and Reach 6 EPA303d list Reach 8 of the Santa Clara River that arc

located upsaram of the United Statas Geological Survey Blue Cut Gaugifig Ststion near the

Los Angelea/Ventura Couaty line.

9. The Ragioaal-Boards goa.l in establishing tbe abovernentioned ZIumL is to restoce and

maintain the agrieultural supply AGR and groundwater reahargc C3WR beaefiaial uaea of

the Santa Clara River as established in the Basin Plaa. Literatiae studies have documeatod a

relationship between agricultural supply water quality and chloride concentRation. At a

public hearing on December 7 2000 the Regional Board conaidered modifSing the water

quality objzetive for chloride of 100 milligrams per liter mg/L. above the Blne Cut Gauging

Station in Reach 5 EPA 303d list Rrach 7 and Reach 6HPA303d list Reach 8. The

Regional Board maintainod the water quality objective of 100 mg/L meastaed

instaataneoualy.

10. Interested persons and thc public hsve had reasonable opportunity to participatc in review of

the amendment to the Basin Plan. Efforts to solicit public review and eoauaent include

twelve publi.c workshops held between January 1999 and September 2002 public notifuation

45 days preceding the Board hearing and responses from the Regional Board staff to oral and

written coinmeats received from the public. Additionally Ragional Board staff distrtbuted a

preliminary draft of the Staff Report for the Upper Santa.Ctara River Chloride T1rIDL on July

19 2002 to interested parties. A public meeting was held in Santa Clarita on August 1 2002

where staff received comments on the preliminarydraft and aaswered questions for interested

parties and the public. A final dcaft of the Upper Santa Clara River Chloride TMIDL along

with a Notice of Hearing and Notice of Filing were publiabed and circulated 45. days

preceding Board action Regional Board staff responded to oral and writtea commeats

received from the public and the Regional Board held a public hearing on October 24 2002

to consider adoption of thc Upper Santa Clara.R.iver Chloride TMDL

11. The ameadmeat is consistent with the State Aatidegsadation Policy State Board Rasolution

No. 68-16 in that the changes to water quality objectives i consider maximvm benefits to

the people of the state ii will not unreasonably affeet present and anticipated beneficial use

of waters and iii will not result in water quality lessthan that preacribed in policies.

LsýCawise the ameaadmt is consisumt with the federal Antidegradation Policy 40 CFR

131.12.

12. The basin pLaning process has been certified as functionally equivalent to the California

Environmental Quality Act CEQA requftmmfa for prepsriug environmental documwta

9-150
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Publie Resources Code section 21000 et seq. and as such thc required cnvironmental

documentation and CEQA environmental checklist have been prL-p2aý-

13. The proposed anne-rd-ca results in no poteutial for adverse effect-de

either individually or cumulatively on wildlife.

14. The regulatory action meets the Neoessity standard of the Administrative Proccdures Act

Govcrnment Code soction 11353 subdivision b.

15. The Basin Plan incorporating a TMDL for ehloride at the Upper Santa Clara

River must be sutfmittcd for review and approval by the Statt Water Resources Control

Board State Bo4d the State Office of Administtative Law OAL and the USEPA. The

Basin Plan amendment will become effective upon approval by OAL and USEPA A Notice

of Decision an71 be filed.

TSEREFORE be it resolved that pursuant to sections 13240 and 13242 of the Water

Code the Regional Board hereby amends the Basin Plan as follows

Pursuant to sections 13240 and 13242 of the California Water Code the Regional Board

after considering the eatirc record including oral testimouy at the hearing hereby adopts the

amendment to Chapter 7 of the Water Quality Control Plan for the Los Angeles Region to

incorporate tha elements of the Upper Santa Clara River ChlorideIMiL as set forth in

Attachment A hereto.

The Executive Officer is directed to forward copies of thq Basin Plan wnm.isýt to the State

Board in accordanec with the requirements of section 13245 of the Califomia Water Code.

The Regional Board requests that the State Board approve the Basin Plan amendmet in

accordance with the requirements of sections 13245 and 13246of the Califoraia Water Code

and forward it to OAL and the USEPA.

4. If during its approval process the State Board or OAL deterrnines that minor non-substsntive

corrections to the languagc of thc amendment are needed for clarity or consistency the

Executive Officer may make such changes and shall inform the Board of any such changes.

Thc Executive Officer is authorized to sign a Cerhifieate of Fee Exemption.

1 Dennis A. Dickrsson Executive Officer do hereby certify that the foregoing is a fiill true

and correct copy of a resolution adopted by the California Regional Water Quality Control Board
Los Angeles Region on October 24 2002.

Dctuns A. Diýkzxwn

EEzeeutive Officer

9-151
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California Regional Water Quality Control Board

Wiartou H. Hkkox

Sa.Tetaryfor

F.nvirnnmenlul

Prolectlon

Los Angeles Region
Ovor 50 Years Serviaj Coastal Los Angdr ud Ventsn ConuBet

Raipieat ottye 2001 Tuirewnawll.mdonitp Awsnd rom Kiep Gltornia Bnntfibl

320 W. 4th Sttnet Sudte 200 La Anyeles Calinmia 90013

Phooe 213 576-6600 FAX 213 5766640 - bntanet Addr btfpJAvrvw.swmb.

Gray Davis

Gomror

TO Stan iviarhnson Chief

Division of Watcr Quality

State Water Resources Control Board

FROM

DATE

Dennis A. Dick

Executive Officer

January 16 2003-ý.-SUBJECT
MINOR MODIFICATIONS TO THE BASIN PLAN
INCORPORATING A TOTAL WXIIALJM DA1LY LOAD FOR CHLORIDE
IN THE UPPER SANTA CLARA

The Caiifornia Regional Water Quality Control Board Los Angeles Region Regional Board has

received comments from your staff concerning issues of clarity in the above-raferenced basin

planning action. Pursuant to Regional Board Resolution No. R02-018 I make the followingnon-substantive
changes as detailed below to the amendment language for clarity and ask that the

State Water Resources Control Board and the Office of AdiYlinistrative Law incorporate these

changes into the aniistrave record for this basin plan amendment.

1. Page S. The statement The following table summarizes the key elements of this TMDL
lacks clarity in that it indicates that additional unspecified regulatory requirements exist

another document. The statement should be deleted.

The statement is deleted to provide clarity.

2. Page 5 Table 7-6.1 Numeric Target. The actual numeric target was oniitted from this

section.

The numeric target is added to provide clarity.

3. Page 5 Table 7-6.1 Numeric Target. The initialization CSDLAC should be spelled out.

CSDLAC is County Sanitation Districts of Los Angeles County. CSDLAC is spelled out for

clarity.

4. Page 8 Table 7-6.2 Implementation Tasks. Thc following seatence lacks clarity a Should

the monthly average in-river concentration at Blue Cut the reach boundary exceed the water

California Environrnental Protection Agencyneaxery ckaRowae fidwl CaforoJ. is raL Bwy Calrirolan mredi w ake lmmellste ocNow u rdyee arerjy rouuwiptlew
For a ffrt ofslwple irayr to reduce raýwd l ewt yrartV mets ua dre tps u wtrpdMrw.swreb.rm.loxsw/rckalaate.btwt

ýý
Itetýtlta Pnprr

Owr miuton is to prsew oxd mthmae the qvallty ofCWondai rmorntlfor du bwmfi1 ofpnessu asd futLre F
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Mr. Stan Martinson - 2- January 16 2003

Division of Water Quality

State Water Resources Control Board

quality objective of 100 mg/L measured as a rolling twelve month average for three months

of any 12 months the discharger will be responsible for providing an alternative water

supply that meets the irrigation requirements of Camulos Ranch and/or other impacted

agricultaral diversions. .. Elsewhere in this amendment the 100 mg/L water quality

objective is declared an instantaneous maximum.

4.1 As written the above implementation language 100 mg/L as a rolling twelve month

average is not consistent with the objective.

This inconsistenoy is addressed by inserting the phrase for the purposes of this TIvIDL after

the word measured.

4.2 The amendment indicates that there are two wastewater treatment plants discharging to

the river. The above language lacks clarity in that it does not state how the responsible discharger

will be identified and when the alternative supply is to be providecL

This statement is changed by adding the phrase identified by the Regional Board Executive

Officer after the word discharger.

4.3 The phrase and/or allows the discharger the choice of supplying water to the specified

ranch or to an alternative ranch. There is no requirement that the affected ranch be supplied with

the alternative supply.

The intent of the requirement is clarified by deleting the words of Camnlos Ranch and/or other

so that the phrase reads an alteraative water supply that meets the irrigation requirements

of impacted agricultaral diverters

5. Page 8 Table 7-6.2 Implementation Tasks. The following sentence lacks clarity b should

the instream concentration - exceed 230 mg/L more than two times in a three year period the

discharger shall be required to submit a work plan within ninety days for an accelerated

schedule to reduce chloride discharge.

The amendment is clarified by inserting the phrase identified by the Regional Board Executive

Officer after the word discharger and modifying the final phrase to read shall be required to

submit a work plan for an accelerated schedule to reduce chloride discharge within ninety days of

a request by the Regional Board Executive Officer. The above changes are made to the

amendment for clarity.

6. Page 8 Table 7-6.2 Implementation Tasks. The following sentence lacks clarity 3.

Groundwater/Snrfa.ce Water Interaction Model County Sanitation Districts of Los Angeles

Calijornia Envfronmental ProteMion Agency
T/re atoU challagejacArr CaWornJa is reoL 6rery Caljortian nsrda to raka iwnadiate sedoe to reduce enerjy cotuwnption

erFor a lisf of rbwple %aye to reduce dewand aad aa yow eaerV coifs see the fipe at bup/rnnr.sirrcAea so/newr/ecbaUeagehtrlr

ý Rerycled Paper

Our mlarlon is ra praerve
and eehanee the quaNty of CaNfornias wmrer resoutru for the benefit ofprerent ond futare generations.

190 Page 185 of 660



Received

March 30 2011

Attachment 2Commission on
State Mandates

Mr. Stan Martinson - 3- January 16 2003

Division of Water Quality

State Water Resources Control Board

CSDLAC will solicit proposals collect data develop a model in cooperation with the

Regional Board obtain peer review and report results. The purpose or subject of the

proposal data collection etc. is not given. We suggest that a sentence is added regarding the

models purpose.

The following sentence is added for clarity The purpose of the modeling and sampling effort is

to determine the interaction between surface water and groundwater as it may affect the loading

of chloride from groundwater and its linkage to surface water quality.

7. Page 8 Table 7-6.2 Implemeatation Tasks Task 3. The following sentence lacks clarity

The impact of source waters and reclaimed water plans on the WQO and beneficial uses...

The sentence has been replaced with the following sentence. The impact of source waters and

reclaimed water plans on achieving the water quality objective and protecting beneficial uses

including impacts on underlying groundwater quality will also be assessed and specific

recommendations for chloride management in the watershed will be developed for Regional

Board consideration.

The changes discussed in this memorandum appear in the revised basin plan amendment

provided in Attachment A hereto. These changes are not substantive and are included to provide

clarity.

If you have any questions or require additional information please call me at 213 576-6605

Attachments Attachment A to Resolution R02018

cc Regional Board Members

Joanne Cox State Water Resources Control Board

lvlichael Lauffer Office of Chief Counsel State Water Resources Control Board

California Environmental Protection tlgeicy
Tlre energV chatlerrge facing California

is real. Eery Californian needs ra take imnrediare actionto reduce energy consumptlon

For a list of sinrple wevs ro reduce denrand and ctn your euergy costs saa the tips atr htrp//www.swrcb.ca.gor/nerkdechallenge.htm

ýGl Recycled Paper

Our nrission is ropreserve and enhance the qualiry oJCalifornia s waler resourcesjor the benefit ofpresent and future generations.
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Attachment A to Resolution No. R02-018

Amendment to the VVater Quality Control Plan Basin Plan for the Los Aiigeles Region

To Incorporate a Total Maximum Daily Load for Chloride in the

Upper Santa Clara River

Proposed for adoption bv the California Regional Water Quality Control Board Los Angeles

Region on October 24 2002.

Amendments

Table of Contents

Add

Chapter 7. Total Maximwn Daily Loads TMDLs Summaries

7-6

Llst of Figures Tables and Inserts

Add

Chapter 7. Total Maxunum Daily Loads TMD
Tables

7-6 %rzrLInu _17ý 1..ý

7-6.1. Upper Santa Clara River Chloride TMDL Elements

7-6.2. Upper Santa Clara River Chloride TMDL Implementation Schadule

Chapter 7. Total Maximum Daily Loads TMDLs Summaries

Upper Santa Clara River TMDL

This TMIIL was adopted by

The Regional Water Qaality Control Board on October 24 2002.

This TMDL was approved by
The State Water Resources Control Board on Insert Date.

The Office of Administrative Law on Insert Date

Tbe U.S. Environmental Protection Agency on Insert Date
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Table 7-6.1. Upper Santa Clara River Chloride TMDL
Elements

Element
Santa Clara River Chloride

Problem Statement Elevated chloride concentrations are causing impaianents of the

water quality objective in Reach 5 EPA 303d list Reach 7 and

Reach 6 EPA 303d list Reach 8 of the Santa Clara River. This

objective was set to protect all beneficial uses agrienltural

beneficial uses have been detetmined to be most sensitive and are

not curently atained at the downstream end of Reach 5 EPA
303d list Reach 7 and Reach 6 EPA 303d list Reach 8 in the

Upper Santa ClaraRiver. Iaigation of salt sensitive crops such as

avocados and strawbeaies with water containing elevated levels of

chloride results in reduced crop yields. Chloride levels in

aroundwater are also rising.

Numeric Target This TMDL has a numeric target of 100 mglL measured

Interpretation of instantaneously and expressed as a chloride cancentration required

the numeric water to attai.a the water guality obj ective and protect agricultaral supply

quality objective beneficial use. These objectives are set forth in Chapter 3 of the

used to calculate Basin Plan.

the load

allocations The numeric target for this TNIDL pertains to Reaches 5 and 6 of

the Santa Clara River and is based on achieving the existing water

quality objective of 100 mg/L measured instantaneously

throughout the impaired reaches. A subsequent Basin Plan

amendment will be considered by the Regional Board to adjust the

chloride objective based on technical studies about the chloride

levels including levels that are protective of salt sensitive crops

chloride source identification and the magnitude of assimilative

capacity in the upper reaches of the Santa Clara River provided

that County Sanitation Districts of Los Angeles County choose to

submit timely and complete studies in accordance with tasks 2

thmush 6 of Table 7.6.2.

Source Analysis The principal source of chloride into Reaches 5 and 6 of the Santa

Clara River is discbarges from the Saugus Water Reclamation

Plaat WRP and Valencia WRP which are estimated to contribute

70% of the chloride load in Reaches 5 and 6. -

Linkage Anatyais Linkage between chloride sources and the in-streamwater quality

was established through a statistical analysis of the WRP effiuent

and water uali. data at Blue Cut and Hi wa 99. The anslYsis

193
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Table 7-6.1. Upper Santa Clara River Chloride TMUL
Elements

Element

_........._

Sants Clara River Cliloride
-- _ ___.ý....__._____-ý.ý..

shows that additional assimilative capacity is usually added to

Reaches 5 and 6 from groundwater discharge but the magnitude of

the assimilativc capacity is not well quantified. Consequently the

Implementation Plan includes a hydrological study Surface

Water/Groundwater Interaction ofthe upper reaches of the Santa

Clara River.

Waste Load The numeric target is based on the water quality objective for

Alloccrtionsfor chloride. The proposed waste load allocations WLAs are 100

point sources mg/L for Valencia WRP and 100 mg/L for Saugus WRP. The

waste load allocations are expressed as a concentration limit

derived fromthe existing WQO thereby accommodating fuhue

growth. Other NPDES discharge$ contribute a minor chloride

load. The waste load alloc.aion for these point sources is 100

Load Allocation The source analysis indicates nonpoint sources are not a major

for non point source of chloride. The load allocations for these nonpoint sources

sources is 100 TnIL.

Implementation Refer to Table 7-6.2

The implementation plan proposes that during the period of TMDL
implementation compliance for the WRP effluent will be

evaluated in accordance with interim limits based on 2000 - 2001

performance i.e. effluent chloride concentration at the Valenica

and Saugus WRPs. Using the USEPA protocol described in

Table 5-1 of the Technical Support Document for WaterQuality-basedToxics Control USEPA 1991 the average monthly interim

limits are 200 mgfL and 187 mg/L and the maximum daily limits

are 218 mg/L and 196mg/L for the Saugus and Valencia WRPs
respectively. Notwithstanding anything to the contrary contained

in this Basin Plan Amendment the foregoing monthly and daily

interim limits for chloride shall expire 2-1/2 years from the

effective date of this Basin Plan Amendment whereupon the

existing water quality objective of 100 mg/L shall continue in

effect. At its discretion the Regional Board can review the results

from Tasks 2 through 6 after 2 and 1/2 years from the effective

date of the TMDL and consider reissuing interim hmits.

MarrntSa An im licit srisr of safttir is irýGC ýnserýtýý throu conservalive
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Table 7-6.1. Upper Santa Clara River Chloride TNIDL
Elements

ntaM.ra River Chloride

model assum 6rsns Pnd statistical ivszý.

Seasonal Three critical conditions are identified for this TMDL. The

Vcricdons and driest six months of the year is the first critical condition for

Critical Condltions chloride because less surface flow is available to dilute effluent

Element

non-critical conditions.

addittonal loaduig wiu impact me WQO or beneficial uses

Hydrological modeling will be completed to evaluate wheth.er

groundwater resource and discharge. The third critical condition is

based on the recent instream chloride concentration increases such

as those that occnn-ed in 1999 a year of average flow when 9 of

12 monthly averages exceeded the objective. Data from all three

critical conditions were used in the statistical model described

drawn into the aquifer and evapotranspiration effects are greater i

warm weather. During drought the second critical conditian

reduced surface flow and mcraased groundwater extraction

continues through several seasons with greater impact on

discharge pumping rates for agricultural purposes are higher

groimdwater discharge is less poorer quality groundwater may be
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Completion

Table 7-6.2. Upper Santa Clara River Chloride TMDL Date

Implementation

Imolementation Tasks

I.Alternative Water Supply Effective Date

Should the monthly average in-river concentration at Blue Cut the of TMDL

reach boundary exceed the water quality objective of 100 mg/L
measured for the piuposes of this TMDL as a rolling twelve month

average for three months of any 12 months the discharger

identified by the Regional Board Executive Officer will be

responsible for providing an altecnative water supply that meets the

irrigation requirements of impacted agricultural diverters which

may be identified during Task III of the implementation plan until

such time as the in-river values do not exceed the water quality

objective.

b Should the instream concentration exceed 230 mg/L more than two

times in a three year period the discharger identified by the

Regional Board Executive Officer shall be required to submit a

work plan for an accelerated schedule to reduee chloride discharges

within ninety days of a request by the Regional Board Executive

Officer.

2. Progress reports will be submitted by CSDLAC and Regional Board

on a semiannual basis from the effective date of the TMDL for

tasks345and6.

Groundwater/Surface Water Interaction Niod.el County Sanitation 2 years after

Districts of Los Angeles CSDLAC will solicit proposals collect lEffective Date

data develop a model in cooperation with the Regional Board Eof TIvIDL

obtain peer review and report results. The impact of source waters

and reclaimed water plans on achieving the water quality objective

and protecting beneficial uses including impacts on underlying

groundwater quality will also be assessed and specific

recommendations for chloride management in the watershed

developed for Regional Board consideration. The purpose of the

modeling and sampling effort is to determine the interaction

between surface water and groundwater as it may affect the loading

of chloride from groundwater and its linkage to surface water

quality-4.Chloride Source Identification/Reduction Pollution Prevention and

Public Outreach Plan CSDLAC will quantify sources execut pilot L
Torýim assess ýýilots develcd ira lement source
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Completion

Table 7-6.2. Upper Santa Clara River Chloride TMDL Date

Implementation

Implementation Tasks

reduction/pollutionprevention and outreach program and report

results.

5.Evaluation of Appropriate Chloride Threshold for the Protection of

Sensitive Agricaltural Supply Use and Endangered Species Protection

CSDLAC wiIl convene a technical advisory committee in cooperation

with the Regional Board review liteature develop methodology for

assessment execute methodology -and report results.

6.Evaluation of Alternative Water Supplies forAgricultural Beneficial

Uses CSDLAC will qnantify water needs identify alternative water

supplies evaluate necessary facilities and report results

7.Reconsideration of Interim Limit for the Chloride TMDL for the 2.5 years a8er

Uppa Santa Clara River by the Regional Board at Regional Board Effective date

rdiscretion. ofTlvIDL

8.Develop Site Specific Objectives SSO for Chloride for Sensitive 3 yoars after

Agriculture CSDLAC will solicit proposals and develop technical Effective Date

analyses upon which the Regional Board may base a Basin Plan of T1vIDL

amendment.

9.Develop AntiDegradation Analysis for Revision of Chloride

Objective by SSO CSDLAC will solicit proposals and develop draft

anti-d.e on analysis for Re onal Board consideration.

1 O.Preparation and Consideration of a Bgsin Plan Amendment BPA 3.5 years aflWr

to revise the chloride objective by the Regional Board. E.ffective Date

of TMDL

11.Reconsideration of the Chloride T1viDL for the Upper Santa Clara. 4 years after

River by the Regional Board. Effective Date

of TMDL

12.Analysis of Feasible Compliance Measares to Meet Load 5 years after

Allocations from Revised TMDL if necessary. CSDLAC will assess Effective Date

and report on feasible implementation actions to meet the chloride of TMDL
obective in lace after Task 7.

13. Planning Design Construction of Advanced TreaXment Facilikies 13 years after

CSDLAC will prepare CEQA documents obtain permits acquire Effective Date

easements design sys4nA and constiuct. of TMDL
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Completion

Table 7-6.2. Upper Santa Clara River Chloride TMDL Date

Implementation

Imlementation Tasks J

i 14. Water Quality Cbjective for chloride in the Upper Santa Clara 12.5 years after

River shall be achieved. Effective Date

of TMDL or as

directed by the

Regional Board

based on reviewl

__ _._ ofTasks 1-6. 51
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STATE WATER RESOURCES CONTROI. BOARD
RESOLUTION NO. 2003 - 0014

REMANDING AN AMENDMENT TO THE WATER QUALITY CONTROL PLAPti rt

THE LOS ANGELES REGION TO INCORPORATE A TOTAL MAXIMUM
DAILY LOAD FOR CHLORIDE IN THE UPPER SANTA CLARA RIVER.

WHfiREAS

1. The Los Angeles Regional Water Quality Control Board Regional Soard adopted a revised Basir Plan for

the Los Angeles Region oit June 13 1994 which was approved by the State Water Resources CýntTol F3oarct

SWRCB on November 17 1994 and by the Office of Adnunistrative Law OAL on Febntary 23 S 995.

2 On October 24 2002 the Regional Board adopted Resolution No. R02-018 Attachment 1 amending the

Basin Plan to incorporate a Total Maximum Daily Load TMDL for chloride in the Upper Santa Clara

River_

SWRCB finds that provisions of the amendment as adopted warranted minor clarifrcation of the language of

various provisions.

4.. Regional Board Resolution No. R02-018 delegated to the Regional Board Executive Officer authority to

rnake minor non-substantive corrections to the adopted amendment if needed for clarity or consistency.

The. Regional Board Executive Officer has made the necessaiy corrections to the amendment.

Regional Board staff prepared documents and followed procedures satisfying environmental documentation

requirements in accordarice with the Califomia Environmental Quality Act scientific peer review and other

State laws and regulations.

SWRCB fmds that the amendment as corrected does not adequately resolve issues regarding the

appropriateness of the compliance time schedules for implementation tasks.

7. A Basin Plan amendment does not beconie effective until approved by SWRCB and until the regulatory

provisions are approved by OAL.

THEREFORE BE IT RESOLVED THAT

SWRCB

1. Remands the amendment to the Basin Plan to incorporate a TMDL for chloride for the Upper Santa Clara

Riveras adopted under Regional Board Resolution No. R02-0 18 as corrected by the Regional Board

Executive Officer Attachment 2.

Directs the Regional Board to consider

a Expansion of ttie current phased-TMDL approach so that County Sanitation Districts of Los Angeles

County can complete their implementation tasks by Regional Board-specified dates sequentially and

within 13 years of the effective date of the T MDL. If advanced treatment facili.ties and disposal

facilities aie found to be necessary for compliance with the TMDL the Regiotial Board may consider

extending the implementation schedule as necessary to account for tvents beyond the control of the

County Sanitation Districts of Los Angeles County.

12-36
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b Extension of the interim effluent limits beyond the currently proposed 2/ýears so that these limits may
remain in effect during the planning construction and execution portions of the TMDLs implementation

tasks.

VVhether provision of a long-term altemate water supply to agricultural diverters of surface water by the

County Sanitation Districts of Los Angeles County would be appropriate and consider re-evaluation of

the agricultural water quality objective and the agricultural benefici3t use designation if such alternate

supply is provided. The reevaluation of the alternative water supply should consider re-examining and

modifying tlie trigger and compliance schedule for providing the altcmative water supply. The

Regional Boards re-evaluation of the objective should consider accounting for the beneficial uses to

be protected the quality of the imported water supply to the Upper Santa Clara River watershed and the

impacts of periods of drought or low rainfall.

d An integrated solution which may be a single comprehensive TMDL for all water quafity pollutants in

the Santa Clara River basin listed on the Clean Water Act section 303d list.

CBRTIFICATION

The undersigned Clerk to the.IIoard does hereby certify that the foregoing is a full true and correct copy of a

resolution duly and regularly adopted at a meeting of the State Water Resources Coiitrol Soard held on February

19 2003.

l
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State of California

California Regional Water Quality Control Board Los Angeles Region

RESOLUTION NO. R03-008

July 10 2003

Amendment to the Water Quality Control Plan Basin Plan for the Los Angeles

Region to Incorporate a Total Maximum Daily Load for Chloride in the Upper
Santa Clara River

WHEREAS

1. The California Regional Water Quality Control Board Los Angeles Region Regional

Board adopted a revised Basin Plan for the Los Angeles Region on June 13 1994

which was approved by the State Water Resources Control Board SWRCB on

November 17 1994 and by the Office of Administrative Law OAL on February 23
1995.

2. Seetion 303d of the Clean Water Act requires states to identify and to prepare a list

of water bodies that do not meet water quality standards and then to establish load

and waste load allocations or a total maximum daily load TMDL for each water

body that will ensure attainment of water quality standards and then to incorporate

those allocations into their water quality control plans. Two reaches of the Santa

Clara River near the City of Santa Clarita Upper Santa Clara River were listed on

Californias 1998 section 303d list due to impairrnent by chloride which is present

at levels that exceed the water quality objective.

3. Regional Board staff prepared a TMDL analysis and the associated documents to

address the chloride impairment of the Upper Santa Clara River. The documents

were issued for peer and public review. At a public hearing on October 24 2002 the

Regional Board adopted Resolution No. R02-018 amending the Basin Plan to

incorporate a TMDL for chloride in the Upper Santa Clara River.

4. A Basin Plan amendment does not become effective until approved by the SWRCB
and. until the regulatory provisions are approved by the OAL and USEPA.

5. On February 19 2003 the SWRCB adopted SWRCB Resolution 2003-0014 the

Remand Resolution finding that the Regional Board staff prepared the documents

and followed procedures satisfying environmental documentation requirements in

accordance with the California Environmental Quality Act scientific peer review

and other State laws and regulations to develop a T1ViDL.

July 24 2003
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6. In the Remand Resolution the SWRCB also found that provisions of the amendment

as adopted by the Regional Board warranted minor clarification of the language of

various provisions. Regional Board Resolution No. R02-018 delegates to the

Regional Board Executive Officer authority to make minor non-substantive

corrections to the adopted amendment if needed for clarity or consistency. The

Regional Board Executive Officer made the necessary corrections to the amendment.

7. In the Remand Resolution the SWRCB further found that the amendment as

corrected does not adequately resolve issues regarding the appropriateness of the

compliance time schedules for implementation tasks. Consequently the SWRCB
remanded to the Regional Board the amendment to the Basin Plan to incorporate a

TMDLfor chloride for the Upper Santa Clara River.

The Remand Resolution directed the Regional Board to consider

a. Expansion of the current phased TMDL approach so that County Sanitation

Districts of Los Angeles County can complete their implementation tasks by

Regional Board-specified dates sequentially and within 13 years of the effective date

of the TMDL. If advanced treatment facilities and disposal facilities are found to be

necessary for compliance with the TMDL the Regional Board may consider

extending the implementation schedule as necessary to account for events beyond

the control of the County Sanitation Districts of Los Angeles County.

b. Extension of the interim effluent limits beyond the currently proposed 2V2 years

so that these limits may remain in effect during the planning construction and

execution portions of the TMDLs implementation tasks.

c. Whether provision of a long-term alternate water supply to agricultural diverters

of surface water by the County Sanitation Districts of Los Angeles County would be

appropriate and consider re-evaluation of the agricultural water quality objective and

the agricultural beneficial use designation if such alternate supply is provided. The

re-evaluation of the alternative water supply should consider re-examining and

modifying the trigger and compliance schedule for providing the alternative water

supply. The Regional Boards re-evaluation of the objective should consider

accounting for the beneficial uses to be protected the quality of the imported water

supply to the Upper Santa Clara River watershed and the impacts of periods of

droup-ht or low rainfall.

d. An integrated solution which may be a single comprehensive TMDL for all

water quality pollutants in the Santa Clara River basin listed on the Clean Water Act

section 303d list.
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9. Regional Board staff considered the State Board recommendations contained in the

Remand Resolution and evaluated options for amending the Implementation Plan in

consideration of the remand. The evaluations and recommendations of Regional

Board staff are provided in a memo to file entitled Options Considered for Revision

of Remanded Upper Santa Clara River Chloride TMDL dated March 27 2003. The

results of Regional Board staff evaluation are shown in the redline version of

Attachment A.

10. Since adoption of the Upper Santa Clara Chloride TMDL the Regional Board

County Sanitation Districts of Los Angeles County and the City of Santa Clarita

have been proactively pursuing chloride source reduction. Specifically the agencies

have conducted extensive public outreach and County Sanitation Districts ofLos

Angeles County has enacted an ordinance banning the installation ofself-regeneratingwater softeners.

11. At a public hearing on July 10 2003 the Regional Board reconsidered Resolution

No. R02-018 in light of the Remand Resolution.

a. The Regional Board expanded the phased-TMDL approach adopted by the

Regional Board in Resolution R02-018 to allow County Sanitation Districts of Los

Angles County CSDLAC to complete the implementation tasks sequentially and

within 13 years. Specifically the due date of Task 9 Evaluation of Alternative

Water Supplies for Agricultural Beneficial Uses is extended to 4 years after the

effective date of the TMDL. This will allow the results of studies to be conducted

under tasks 3 4 and 5 of the Implementation Plan Ground/Surface Water Interaction

Model Chloride Source Identification/Reduction Pollution Prevention and Public

Outreach Plan and Evaluation ofAppropriate Chloride Threshold for the Protection

of Sensitive Agricultural Supply Use and Endangered Species Protection to be

considered before Task 9 is completed. The issues of beneficial uses quality of

imported water and impacts of periods of drought or low rainfall will be analyzed in

Tasks 3 4 and 5 which are due two years after the effective date of the TMDL.

Table 7-6.2 was revised to reflect these schedule modifications.

b. The Regional Board extended the currently proposed 2-1/2 years period for

interim effluent limits so that the interim limits may remain in effect during the

planning construction and execution portions of the TMDLs implementation tasks.

Further the Regional Board evaluated recent discharge data and a revision of the

interim limit proposed by CSDLA but did not find sufficient change in the

performance data to justify a revision of the interim limit value. Table 7-6.1 was

revised to explicitly state that the interim limit remains in effect during the planning

construction and execution portion of the TMDLs implementation tasks a period

not to extend beyond 13 years from the effective date of the TMDL. Table 7-6.2

was modified to remove the 2-1/2 year period for interim effluent limits.

3
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c. The Regional Board considered whether a long-term alternate water supply to

agricultural diverters would be appropriate. The Regional Board modiffed the task

for Evaluation of Alternative Water Supplies for Agricultural Beneficial Uses to

include this assessment. Task 9 of Table 7-6.2 has been modified to reflect this

additional analysis.

d. The Regional Board chose not to incorporate the chloride TMDL into a single

comprehensive TMDL addressing all water quality impairments of the Santa Clara

River on the 303d list. The forthcoming nutrient TNIDL for the Santa Clara River

has undergone extensive development work and is scheduled to be finalized in 2003.

The chloride and forthcoming nitrogen TMDLs address most of the water quality

impairments on the 303d list for the Santa Clara River.

12. In all other respects the findings and provisions of Regional Board ResolutionR02-018remain valid and are carried forward. The revisions to the Basin Plan

Amendment to incorporate a TMDL for chloride in the Upper Santa Clara River

adopted by Resolution R02-018 are shown in attachment A.

13. The revisions proposed to address the Remand Resolution do not alter the

environmental analysis necessity conclusion and de minimis findings of Regional

Board Resolution R02-018.

THEREFORE be it resolved that pursuant to sections 13240 and 13242 of the

Water Code the Regional Board hereby amends the Basin Plan as follows

Pursuant to sections 13240 and 13242 of the California Water Code the Regional

Board after considering the entire record including oral testimony at the hearing

hereby adopts the amendment to Chapter 7 of the Water Quality Control Plan for the

Los Angeles Region to incorporate the elements of the Upper Santa Clara River

Chloride TMDL as set forth in Attachment A hereto.

2. The Executive Officer is directed to forward copies of the Basin Plan amendment to

the State Board in accordance with the requirements of section 13245 of the

California Water Code.

The Regional Board requests that the State Board approve the Basin Plan amendment

in accordance with the requirements of sections 13245 and 13246 of the California

Water Code and forward it to OAL and the USEPA.
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4. If during its approval process the State Board or OAL determines that minornon-substantivecorrections to the language of the amendment are needed for clarity or

consistency the Executive Officer may make such changes and shall inform the

Board of any such changes.

5. The Executive Officer is authorized to sign a Certificate of Fee Exemption.

I Dennis A. Dickerson Executive Officer do hereby certify that the foregoing is a

full true and correct copy of a resolution adopted by the California Regional Water

Quality Control Board Los Angeles Region on July 10 2003.

Dennis A. Dickerson

Executive Officer
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State of California

California Regional Water Quality Control. Board Los Angeles Region

RESOLUTION NO. R4-2006-016

August 3 2006

Amendment to the Water Quality Control Plan for the Los Angeles Region through

revision of the Implementation Plan for the Upper Santa Clara River Chloride

TMDL Resolution 04-004

WHEREAS the California Regional Water Quality Control Board Los

Angeles Region finds that I

The federal Cleaji Water Act CWA requires the California Regional Water

Quality Control Board Regional Board to develop water quality standards

that are sufficient to protect beneficial uses designated for each water body

found within its region.

2. A consent decree between the U.S. Environmental Protection Agency

USEPA Heal the Bay Inc. and BayKeeper Inc. was approved on March 22
1999. This court order directs the USEPA to complete Total Maximum Daily

Loads TMDLs for all impaired waters within 13 years.

3. The elements of a TMDL are described in 40 CFR 130.2 and 130.7 and

section 303d of the CWA as well as in USEPA guidance documents Report

No. EPA/440/4-91/001. A TMDL is defmed as the sum of the individual

waste load allocations for point sources load allocations for nonpoint sources

and natural background 40 CFR 130.2. Regulations further stipulate that

TMDLs must be set at levels necessary to attain and maintain the applicable

narrative and numeric water quality objectives WQOs and protect beneficial

uses with seasonal variations and a margin of safety that takes into account

any lack of knowledge conceming the relationship between efluent

limitations and water quality 40 CFR 130.7cXl.

4. Upon establishment of TMDLs by the State or USEPA the State is required to

incorporate the TMDLs along with appropriate implementation measures into

the State Water Quality Management Plan 40 CFR 130.6c1 130.7. This

Water Quality Control Plan for the Los Angeies Region Basin Plan and

applicable statewide plans serves as the State Water Quality Management

Plans governing the watersheds under the jurisdiction of the Regional Board.

The Santa Clara River is the largest river system in southern Califomia that

remains in a relatively natural state. The River originates on the northern

slope of the San Gabriel Mountains in Los Angeles County traverses Ventura

County and flows into the Pacific Ocean between the cities of San
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Buenaventura Ventura and Oxnard. The predominant land uscs in the Santa

Clara River watershed include agriculture open space and residential uses.

Revenue from the agricultural industry within the Santa Clara River watershed

is estimated at over $700 million annually and residential use is increasing

rapidly both in the upper and lower watershed.

b. The upper reaches of the Santa Clara River include Reaches 5 and 6 which are

located upstream of the Blue Cut gauging station west of the Los Angeles -

Ventura County line between the cities of Fillmore and Santa Clarita. Reaches

5 and 6 of the Upper Santa Clara River USCR appear on the EPA 303d list

of impaired waterbodies designated onthe 2002 EPA 303d list as Reaches 7

and 8 respectively. Several beneficial uses of the USCR including

agricultural supply water AGR groundwater recharge GWR and rare

thrcatened or endangered species habitat RARE are listed as impaired due

to excessive chloride concentration in the waters of the USCR. Valencia and

Saugus Water Reclamation Plants WRPs which are owned and operated by
the County Sanitation Districts of Los Angeles County CSDLAC are two

major point sources that discharge to the USCR.

7 At a public meeting on October 24 2002 the Regional Board considered

amending the Basin Plan to include a TMDL for chloride in the USCR. The

proposed TMDL included interim waste load allocations for chloride for the

WRPs. These interim waste load allocations provide the discharger the

necessary time to implement chloride source reduction complete site specific

objective SSO studies and make appropriate modifications to the WRP as

neccssary to meet the WQO for chloride. The interim waste load allocations

proposed in the TMDL were based on a statistical evaluation of the WRPs
performance in the three years preceding October 2002.

The Regional Board considered the entire record including written and oral

comments received from the public and the Regional Board staff s response to

the written comments. Resolution 02-018 the TMDL for chloride in the

USCR was adopted by Regional Board on October 24 2002. Resolution02-018
assigned waste load allocations WLAs to major publicly owned

treatment works POTWs minor point sources and MS4s penrittees

discharging to specified reaches of the Santa Clara River.

9. At a public workshop on February 4 2003 the State Board considered the

TMDL for chloride in the USCR the entire record including written and oral

comments received from the public and the State Board stafls response to the

written comments. At a public meeting on February 19 2003 the State Board

adopted SWRCB Resolution 2003-0014 the Remand Resolution which

remanded the TMDL to the Regional Board.

-2-
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10. In response to the Remand Resolution Regional Board staff revised the

TMDL Implementation Plan to address issues identified in the Remand

Resolution. On July 10 2003 the Regional Board adopted Resolution 03-008

to revise the Basin Plan to include a TMDL in the USCR. Resolution 03-008

contained interim waste load allocations for the Saugus and Valencia WRPs
and assigned waste load allocations WLAs to major POTWs minor point

sources and MS4s permittees discharging to specified reaches of the Santa

Clara River.

11. During the time that the State and Regional Boards were considering the

chloride TMDL the National Pollutant Discharge Elimination System

NPDES permits for the Valencia and Saugus Water Reclamation Plants

WRPs were under consideration for renewal by the Regional Board. The

NPDES permits also included interim discharge limits for chloride which

differed from the TMDL interim waste load allocations. The NPDES interim

limits are based on the chloride concentration of the water served from Castaic

Lake for municipal supply in the Santa Clarita Valley plus a loading factor of

134 mg/L for the Valencia WRP and 114 mg/L for the Saugus WRP
measured as a twelve month rolling average. The loading values are the

highest measured at each plant in the last 5 years.

12. On May 6 2004 the Regional Board adopted Resolution 04-004 to revise the

interim waste-load allocations and Implementation Plan for the chloride

TMDL in the USCR. The revised Implementation Plan in attachment A of

Resolution No. 04-004 supersedes the Implementation Plan contained in

Resolution No. 03-008.

13. The Implementation Plan as specified in attachment A of Resolution No.04-004
requires the completion of several special studies that serve to

characterize the sources fate transport and specific impacts of chloride in the

USCR including impacts to downstream reaches and underlying groundwater

basins.

14. The first of the special studies an evaluation of the appropriate chloride

threshold for the reasonable protection of salt-sensitive agriculture was

completed in September of 2005. This special study entitled Literature

Review and Evaluation LRE was reviewed and largely corroborated by a

Technical Advisory Panel TAP that issued a Critical Review Report of the

LRE.

15. The LRE found that the best estimate of a chloride hazard concentration for

avocado crops falls within the range of 100 to 117 mg/L. A similar rangc of

100 to 120 mg/L was found by the TAP. The existing WQO of 100 mg/L is

within the recommended range for the reasonable protection of salt-sensitive

crops.
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16. In addition to the LRE special study a collaborative report entitled Chloride

Source Identification/Reduction Pollution Prevention and Public Outreach

Plan Chloride Source Report was completed in November of 2005. This

report led by the CSDLAC identifies sources of chloride in the USCR as

well as strategies for reducing those sources. The potable water supply was

identified as the largest source of chloride loading to the USCR.Self-RegeneratingWater Softeners SRWS in the Saugus and Valencia service

area were identified as the second largest source of chloride loading.

17. The second special study required by the Implementation Plan is the

Groundwater/Surface Water Interaction GSWI Model. The Regional

Board and CSDLAC are working in cooperation to complete this model.

Under existing TMDL the GSWI is due May 4 2007.

18. At a public hearing on November 3 2005 the Regional Board was provided

with an update on the status of the chloride TMDL and the results of the LRE

study. The Board directed staff to evaluate whether revising the TMDL
Implementation Plan is appropriate and to consider the possible impacts of

the high chloride level in surface water to groundwater quality.

19. Based on the conclusions of the LRE and the chloride source report staff

proposes four alternatives for the amendment to the Upper Santa Clara River

Chloride TMDL 1 a no-action altemative in-which the Regional Board

takes no action to revise the schedule 2 an alternative that does not revise

the 13-year TMDL implementation schedule but includes implementation

milestones in years 6-1-3 of the TMDL schedule 3 an alternative that

extends the 13-year schedule and 4 an alternative that accelerates the13-yearschedule. Staff recommends Alternative 4. Under this alternative the

Regional Board will consider a TMDL amendment to both accelerate the final

compliance date and include time-certain tasks for tasks related to the design

and treatment of chloride removal processes to reduce chloride loading if

deemed necessary. Staff notes there is potential for additional chloride

loading of 4 million to 7 million lbs per year while the interim limit

approximately 200 mg/L is in effect instead of discharge at the WQO 100
mg/L. Staff however believes this discharge can be mitigated by accelerating

the TMDL schedule.

20. The Remand Resolution directed the Regional Board to consider a phased

approach so that the Districts can complete their implementation tasks by

Regional Board specified dates sequentially and within 13 years. This

direction was born of concerns expressed by stakeholders to the State Board

that they should not be required to expend resources planning and

constructing new technologies that the special studies could render

unnecessary. The Regional Board therefore readopted the TMDL with a 13

year implementation plan. That 13-year period included five years for special

studies feasibility analysis and WQO revisions if warranted followed by
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eight years for planning design and construction of the selected remedy. The

eight year time schedule for planning design and construction was based on

comments submitted by the Districts on October 7 2002 with a supporting

engineering study Cost Impacts for Compliance with a 100 mg/L
Instantaneous Chloride Discharge Limit at the Santa Clara Valley Water

Reclamation Plants Prepared by MWH October 2002 that eight years is

required to plan design and construct advanced treatment for chloride.

21. With completion of the LRE and the anticipated completion of the GSWI
model by November 20 2007 the Board finds that sufficient information will

be available such that there is no prejudice to the Districts in initiating the

feasibility tasks when the GSWI model is completed. Specifically the LRE
studies reveal that at most the WQO could be relaxed up to 117 mg/L from

100mg/L. These results coupled with the results of the GSWI modeling will

demonstrate whether the AGR and GWR beneficial uses could still be

protected with SSOs that are sufficiently less stringent such that construction

of advanced treatment systems would not be necessary. Subsequent TMDL
tasks such as development of SSOs development of the antidegradation

analysis development of a preplanning report on conceptual measures to meet

different hypothetical final wasteload allocations and preparation and

consideration of a Basin Plan Amendment to revise the chloride objective by
the Regional Board can be accomplished in a shorter timeframe than

originally contemplated because the range of chloride values identified by the

LRE as necessary to protect AGR and GWR is significantly smaller than the

potential range of chloride objectives contemplated during development of the

TMDL schedule. This action does not require the Districts to complete the

planning and design tasks before the Regional Board considers revision of the

chloride WQO preserves the current eight year schedule for planning design

and construction that is currently contained in the TMDL and also preserves

the requirements for the Board to reconsider the schedule twice during the

planning design and construction phase. The Board finds the proposed action

complies with State Board Resolution 2003-0014.

22. The Staff Report as well as a Notice of Exemption and tentative Basin Plan

Amendment were released for public comment on May 5 2006. The revised

Implementation Plan is proposed in Attachment A to this resolution.

23. The amendment is consistent with the State Antidegradation Policy State

Board Resolution No. 68-16 in that the revisions of the Implementation Plan

for the Upper Santa Clara River Chloride TMDL do not include revisions to

WQOs and are intended to shorten the time until compliance with standards.

Likewise the amendment is consistent with the federal Antidegradation

Policy 40 CFR 131.12.

24. The proposed amendment results in no potential for adverse environmental

effects de minimis finding either individually or cuinulatively on wildlife

212 Page 207 of 660



Received

March 30 2011

Commission on
State Mandates

because shortening the time to implementation will not result in different

processes from those already contemplated but will merely advance those

processes.

25. The regulatory action meets the Necessity standard of the Administrative

Procedures Act Government Code section 11353 subdivision b.

26. The Basin Plan amendment incorporating a revision for the Implementation

Plan in the Santa Clara River Chloride TMDL must be subniitted for review

and approval by the State Water Resources Control Board State Board the

State Office of Administrative Law OAL and the U.S. Environmental

Protection Agency U.S. EPA. The Basin Plan amendment will become

effective upon approval by OAL and U.S. EPA. A Notice of Decision will be

filed following these approvals.

Therefore be it resolved that

Pursuant to Scction 13240 and 13242 of the Water Code the Regional Board

hereby amends the Basin Plan by replacing the Implementation Plan contained

in Resolution 04-004 with the revised Implementation Plan in Attaclunent A
of this Resolution.

2. Pursuant to sections 13240 and 13242 of the Califomia Water Code. the

Regional Board after considering the entire record including oral testimony

at the hearing hereby adopts the amendment to Chapter 7 the Water Quality

Control Plan for the Los Angeles Region to incorporate the revisions of the

Implementation Plan in the Upper Santa Clara River Chloride TMDL Table

7-6.2 Implementation Section as set forth in Attachment A hereto.

3 The Executive Officer is directed to forward copies of the Basin Plan

amendment to the SWRCB in accordance with the requirements of section

13245 of the Califonnia Water Code.

4. The Rcgional Board requests that the SWRCB approve the Basin Plan

amendment in accordance with the requirements of sections 13245 and 13246

of the California Water Code and forward it to the Office of Administrative

Law OAL and the United State Environmental Protection Agency U.S.

EPA.

If during its approval process Regional Board staff State Board or OAL
determines that minor non-substantive corrections to the language of the

amendment are needed for clarity or for consistency the Executive Officer

may make such changes and shall inform the Board of any such changes.

6. The Executive Officer is authorized to sign a Certificate of Fee Exemption.
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7. The text in the Basin Plan Plans and Policies Chapter

to add
s hereby amended

Resolution No. 06-OXX. Adopted by the Regional Water Quality Control

Board on August 3 2006.

Amendment to revise the Implementation Plan in the TMDL for Chloride in

the Upper Santa Clara River Resolution 04-444.

The resolution proposes revisions to the Implementation Plan for the Upper

Santa Clara River Chloride TMDL.

Control Board Los Angeles Region on August 3 2

1 Jonathan Bishop Executive Officer do hereby certify that the foregoing is a full

true and correct copy of a resolution adopted by the Califonaia Regional Water Quality
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ATTAC

State of California

California Regional Water Quality Control Board Los Angeles Region

RESOLUTION NO. R4-2006-016

August 3 2006

Amendment to the Water Quality Control Plan for the Los Angeles Region through

revision of the Implementation Plan for the Upper Santa Clara River Chloride

TMDL Resolution 04-004

WHEREAS the California Regional Water Quality Control Board Los

Angeles Region finds that

1 The federal Clean Water Act CWA requires the California Regional Water

Quality Control Board Regional Board to develop water quality standards

that are sufficient to protect beneficial uses designated for each water body
found within its region.

2. A consent decree between the U.S. Environmental Protection Agency

USEPA Heal the Bay Inc. and BayKeeper. Inc. was approved on March 22
1999. This court order directs the USEPA to complete Total Maximum Daily

Loads TMDLs for all impaired waters within 13 years.

3. The elements of a TMDL are described in 40 CFR 130.2 and 130.7 and

section 303d of the CWA as well as in USEPA guidance documents Report

No. EPA/440/4-91/001. A TMDL is defmed as the sum of the individual

waste load allocations for point sources load allocations for nonpoint sources

and natural background 40 CFR 130.2. Regulations further stipulate that

TMDLs must be set at levels necessary to attain and maintain the applicable

narrative and numeric water quality objectives WQOs and protect beneficial

uses with seasonal variations and a margin of safety that takes into account

any lack of knowledge conceming the relationship between effluent

limitations and water quality 40 CFR 130.7cxl.

4. Upon establishment of TMDLs by the State or USEPA the State is required to

incorporate the TMDLs along with appropriate implementation measures into

the State Water Quality Management Plan 40 CFR 130.6c1 130.7. This

Water Quality Control Plan for the Los Angeles Region Basin Plan and

applicable statewide plans serves as the State Water Quality Management
Plans goveming the watersheds under the jurisdiction of the Regional Board.

The Santa Clara River is the largest river system in southetn Califomia that

remains in a relatively natural state. The River originates on the northern

slope of the San Gabriel Mountains in Los Angeles County traverses Ventura

County and flows into the Pacific Ocean between the cities of San
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Buenaventura Ventura and Oxnard. The predominant land uscs in the Santa

ClaraRiver watershed include agriculture open space and residential uses.

Revenue from the agricultural industry within the Santa Clara River watershed

is estimated at over $700 million annually and residential use is increasing

rapidly both in the upper and lower watershed.

6. The upper reaches of the Santa Clara River include Reaches 5 and 6 which are

located upstream of the Blue Cut gauging station west of the Los Angeles -

Ventura County line between the cities of Fillmore and Santa Clarita. Reaches

5 and 6 of the Upper Santa Clara River USCR appear on the EPA 303d list

of impaired waterbodies designated onthe 2002 EPA 303d list as Reaches 7

and 8 respectively. Several beneficial uses of the USCR including

agricultural supply water AGR groundwater recharge GWR and rare

threatened or endangered species habitat RARE are listed as impaired due

to excessive chloride concentration in the waters of the USCR. Valencia and

Saugus Water Reclamation Plants WRPs which are owned and operated by

the County Sanitation Districts of Los Angeles County CSDLAC are two

major point sources that discharge to the USCR.

7. At a public meeting on October 24 2002 the Regional Board considered

amcnding the Basin Plan to include a TMDL for chloride in the USCR. The

proposed TMDL included interim waste load allocations for chloride for the

WRPs. These interim waste load allocations provide the discharger the

necessary time to implement chloride source reduction complete site specific

objective SSO studies and make appropriate modifications to the WRP as

necessary to meet the WQO for chloride. The interim waste load allocations

proposed in the TMDL were based on a statistical evaluation of the WRPs

performance in the three years preceding October 2002.

4 The Regional Board considered the entire record including written and oral

comments received from the public and the Regional Board staffs response to

the written comments. Resolution 02-018 the TMDL for chloride in the

USCR was adopted by Regional Board on October 24 2002. Resolution02-018
assigned waste load allocations WLAs to major publicly owned

treatment works POTWs minor point sources and MS4s pennittees

discharging to specified reaches of the Santa Clara River.

9. At a public workshop on February 4 2003 the State Board considered the

TMDL for chloride in the USCR the entire record including written and oral

comments received from the public and the State Board staffs response to the

written comments. At a public meeting on February 19 2003 the State Board

adopted SWRCB Resolution 2003-0014 the Remand Resolution which

remanded the TMDL to the Regional Board.

-2-

217 Page 212 of 660



Received

March 30 2011

Commission on
State Mandates

10. In response to the Remand Resolution Regional Board staff revised the

TMDL Implementation Plan to address issues identified in the Remand

Resolution. On July 10 2003 the Regional Board adopted Resolution 03-008

to revise the Basin Plan to include a TMDL in the USCR. Resolution 03-008

contained interim waste load allocations for the Saugus and Valencia WRPs
and assigned waste load allocations WLAs to major POTWs minor point

sources and MS4s permittees discharging to specified reaches of the Santa

Clara River.

11. During the time that the State and Regional Boards were considering the

chloride TMDL the National Pollutant Discharge Elimination System

NPDES permits for the Valencia and Saugus Water Reclamation Plants

WRPs were under consideration for renewal by the Regional Board. The

NPDES permits also included interim discharge limits for chloride which

differed from the TMDL interim waste load allocations. The NPDES interim

limits are based on the chloride concentration of the water served from Castaic

Lake for municipal supply in the Santa Clarita Valley plus a loading factor of

134 mg/L for the Valencia WRP and 114 mg/L for the Saugus WRP
measured as a twelve month rolling average. The loading values are the

highest measured at each plant in the last 5 years.

12. On May 6 2004 the Regional Board adopted Resolution 04-004 to revise the

interim waste-load allocations and Implementation Plan for the chloride

TMDL in the USCR. The revised Implementation Plan in attachment A of

Resolution No. 04-004 supersedes the Implementation Plan contained in

Resolution No. 03-008.

13. The Implementation Plan as specified in attachment A of Resolution No.04-004
requires the completion of several special studies that serve to

characterize the sources fate transport and specific impacts of chloride in the

USCR including impacts to downstream reaches and underlying groundwater

basins.

14. The first of the special studies an evaluation of the appropriate chloride

threshold for the reasonable protection of salt-sensitive agriculture was

completed in September of 2005. This special study entitled Literature

Review and Evaluation LRE was reviewed and largely corroborated by a

Technical Advisory Panel TAP that issued a Critical Review Report of the

LRE.

15. The LRE found that the best estimate of a chloride hazard concentration for

avocado crops falls within the range of 100 to 117 mg/L. A similar range of

100 to 120 mg/L was found by the TAP. The existing WQO of 100 mg/L is

within the recommended range for the reasonable protection of salt-sensitive

crops.
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16. In addition to the LRE special study a collaborative report entitled Chloride

Source Identification/Reduction Pollution Prevention and Public Outreach

Plan Chloride Source Report was completed in November of 2005. This

report led by the CSDLAC identifies sources of chloride in the USCR as

well as strategies for reducing those sources. The potable water supply was
identified as the largest source of chloride loading to the USCR.Self-RegeneratingWater Softeners SRWS in the Saugus and Valencia service

area were identified as the second largest source of chloride loading.

17. The second special study required by the Implementation Plan is the

Groundwater/Surface Water Interaction GSWI Model. The Regional

Board and CSDLAC are working in cooperation to complete this model.

Under existing TMDL the GSWI is due May 4 2007.

18. At a public hearing on November 3 2005 the Regional Board was provided

with an update on the status of the chloride TMDL and the results of the LRE

study. The Board directed staff to evaluate whether revising the TMDL
Implementation Plan is appropriate and to consider the possible impacts of

the high chloride level in surface water to groundwater quality.

19. Based on the conclusions of the LRE and the chloride source report staff

proposes four alternatives for the amendment to the Upper Santa Clara River

Chloride TMDL 1 a no-action alternative in which the Regional Board

takes no action to revise the schedule 2 an alternative that does not revise

the 13-year TMDL implementation schedule but includes implementation

milestones in years 6-13 of the TMDL schedule 3 an alternative that

extends the 13-year schedule and 4 an alternative that accelerates the13-yearschedule. Staff recommends Alternative 4. Under this alternative the

Regional Board will consider a TMDL amendment to both accelerate the final

compiiance date and include time-certain tasks for tasks related to thcdesign

and treatment of chloride removal processes to reduce chloride loading if

deemed necessary. Staff notes there is potential for additional chloride

loading of 4 million to 7 million lbs per year while the interim limit

approximately 200 mg/L is in effect instead of discharge at the WQO 100
mg/L. Staff however believes this discharge can be mitigated by accelerating

the TMDL schedule.

20. The Remand Resolution directed the Regional Board to consider a phased

approach so that the Districts can complete their implementation tasks by

Regional Board specified dates sequentially and within 13 years. This

direction was born of concerns expressed by stakeholders to the State Board

that they should not be required to expend resources planning and

constructing new technologies that the special studies could render

unnecessary. The Regional Board therefore readopted the TMDL with a 13

year implementation plan. That 13-year period included five years for special

studies feasibility analysis and WQO revisions if warranted followed by
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eight years for planning design and construction of the selected remedy. The

eight year time schedule for planning design and construction was based on

comments submitted by the Districts on October 7 2002 with a supporting

engineering study Cost Impacts for Compliance with a 100 mg/L
Instantaneous Chloride Discharge Limit at the Santa Clara Valley Water

Reclamation Plants Prepared by MWH October 2002 that eight years is

required to plan design and construct advanced treatment for chloride.

21. With completion of the LRE and the anticipated completion of the GSWI
model by November 20 2007 the Board finds that sufficient information will

be available such that there is no prejudice to the Districts in initiating the

feasibility tasks when the GSWI model is completed. Specifically the LRE
studies reveal that at most the WQO could be relaxed up to 117 mg/L from

100mg/L. These results coupled with the results of the GSWI modeling will

demonstrate whether the AGR and GWR beneficial uses could still be

protected with SSOs that are sufficiently less stringent such that construction

of advanced treatment systems would not be necessary. Subsequent TMDL
tasks such as development of SSOs development of the antidegradation

analysis development of a preplanning report on conceptual measures to meet

different hypothetical final wasteload allocations and preparation and

consideration of a Basin Plan Amendment to revise the chloride objective by
the Regional Board can be accomplished in a shorter timeframe than

originally contemplated because the range of chloride values identified by the

LRE as necessary to protect AGR and GWR is significantly smaller than the

potential range of chloride objectives contemplated during development of the

TMDL schedule. This action does not require the Districts to complete the

planning and design tasks before the Regional Board considers revision of the

chloride WQO preserves the current eight year schedule for planning design

and construction that is cunently contained in the TMDL and also preserves

the requirements for the Board to reconsider the schedule twice during the

planning design and construction phase. The Board finds the proposed action

complies with State Board Resolution 2003-0014.

22. The Staff Report as well as a Notice of Exemption and tentative Basin Plan

Amendment were released for public comment on May 5 2006. The revised

Implementation Plan is proposed in Attachment A to this resolution.

23. The amendment is consistent with the State Antidegradation Policy State

Board Resolution No. 68-16 in that the revisions of the Implementation Plan

for the Upper Santa Clara River Chloride TMDL do not include revisions to

WQOs and are intended to shorten the time until compliance with standards.

Likewise the amendment is consistent with the federal Antidegradation

Policy 40 CFR 131.12

24. The proposed amendment results in no potential for adverse environmental

efFects de minimis finding either individually or cumulatively on wildlife
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because shortening the time to implementation will not result in different

processes from those already contemplated but will merely advance those

processes.

25. The regulatory action meets the Necessity standard of the Administrative

Procedures Act Government Code section 11353 subdivision b.

26. The Basin Plan amendment incorporating a revision for the Implementation

Plan in the Santa Clara River Chloride TMDL must be submitted for review

and approval by the State Water Resources Control Board State Board the

State Office of Administrative Law OAL and the U.S. Environmental

Protection Agency U.S. EPA. The Basin Plan amendment will become

effective upon approval by OAL and U.S. EPA. A Notice of Decision will be

filed following these approvals.

Therefore be it resolved that

Pursuant to Section 13240 and 13242 of the Water Code the Regional Board

hereby amends the Basin Plan by replacing the Implementation Plan contained

in Resolution 04-004 with the revised Implementation Plan in Attachment A
of this Resolution.

Pursuant to sections 13240 and 13242 of the California Water Code the

Regional Board after considering the entire record including oral testimony

at the hearing hereby adopts the amendment to Chapter 7 the Water Quality

Control Plan for the Los Angeles Region to incorporate the revisions of the

Implementation Plan in the Upper Santa Clara River Chloride TMDL Table

7-6.2 Implementation Section as set forth in Attachment A hereto.

The Executive Officer is directed to forward copies of the Basin Plan

amendment to the SWRCB in accordance with the requirements of section

13245 of the Califomia Water Code.

4. The Regional Board requests that the SWRCB approve the Basin Plan

amendment in accordance with the requirements of sections 13245 and 13246

of the California Water Code and forward it to the Office of Administrative

Law OAL and the United State Environmental Protection Agency U.S.

EPA.

5 If during its approval process Regional Board staff State Board or OAL
determines that minor non-substantive corrections to the language of the

amendment are needed for clarity or for consistency the Executive Officer

may make such changes and shall inform the Board of any such changes.

6. The Executive Officer is authonzed to sign a Certificate of Fee Exemption
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7. The text in the Basin Plan Plans and Policies Chapter 5 is hereby amended

to add

Resolution No. 06-OXX. Adopted by the Regional Water Quality Control

Board on August 3 2006.

Amendment to revise the Implementation Plan in the TMDL for Chloride in

the Upper Santa Clara River Resolution 04-004.

The resolution proposes revisions to the Implementation Plan for the Upper

Santa Clara River Chloride TMDL.

I Jonathan Bishop Executive Officer do hereby certify that the foregoing is a full

true and comect copy of a resolution adopted by the California Regional Water Quality

Control Board Los Angeles Region on August 3 2006.

-7
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Resolution 0804
Pege I

Attachment A to Resolution No. A4AA4R4-2006-d16

Revision of the Implementation Plan

for the TMDL for Chloride in the Upper Santa Clara River Resolution

Proposed for adoption by the California Regional Water Quality Control Board Los Angeles

Region on May-August 3. 20066-2994.

Amendments

Table of Contents

Chapter 7. Total Maximum Daily Loads TMDLs
7-6 U LýLr Santa hlcraRlplMQ1_

List of Figures Tables and Inserts

Ad 1--Chapter 7. Total Maximum Daily Loads TMDLs Tables

7-6.1. Upper Santa Clara River Chloride TMDL Elements

7-6.2. Upper Santa Clara River Chloride TMDL Implementation Schedule Revised

Chapter 7. Total Maximum Daily Loads TMDLs Upper Santa 4Clara River TMDL

This TMDL was adopted by The Regional Water Quality Control Board on October 24 2002.

This TMDL was remanded by The State Water Resources Control Board on February 19 2003

This TMDL was adopted by The Regional Water Quality Control Board on July 10 2003.

This TMDL was revised and adopted by The Regional Water Quality Control Board on May 6
2004.

This TMDL was approved by The State Water Resource Control Board on July 22 2004

The Office of Administrative Law on November 152004
The U.S. Environmental Protection Agency on April 28 2005

fý TMDL w vi _ d adontý ýtý The Wgional Water fýLjic Con4rl Board ý3DE ýaý1

3. 2006.
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Problem

Statement

Elevated chloride concentrations are causing impairments of the water

quality objective in Reach 5 EPA 303d list Reach 7 and Reach 6 EPA
303d list Reach 8 of the Santa Clara River. This objective was set to

protect all beneficial uses agricultural beneficial uses have been

determined to be most sensitive and not currently attained at the

downstream end of Reach 5 EPA 303d list Reach 7 and Reach 6 EPA
303d list Reach 8 in the UpperSanta Clara River. Irrigation of salt

sensitive crops such as avocados and strawberries with water containing

elevated levels of chloride results in reduced crop yields. Chloride levels

in groundwater are alsorisine.

Numeric Target This TMDL has a nudteric target of 100rng/L measured instantaneously

Inlerpretatian of and expressed as a chloride concentr-tion required to attain the water

the numeric water quality objective and protect agricultural supply beneficial use. These

qualrty objective objectives are set forth in Chapter 3 of the Basin Plan.

used to calculate

the load The numeric target for this TMDL pertains to Reaches 5 and 6 of the

allocations Santa Clara River and is based on achieving the existing water quality

Linkage Analy

impaired reaches. A subsequent Basin Plan amendment will be considered I

by the Regional Board to adjust the chloride objective based on technical

studies about the chloride levels including levels that are protective of

salt sensitive crops chloride source identification and the magnitude of

assimilative capacity in the upper reaches of the Santa Clara River

provided that County Sanitation Districts of Los Angeles County choose

to submit timely and complete studies in accordance with tasks 2 through

6 of Table 7.6.2.

objective of 100 mg/L measured instantaneously throughout the

reaches of the Santa Clara River.
-r------ -- ..

The principal source of chloride into Reaches 5 and 6 of the Santa Clara

River is discharges from the Saugus Water Reclamation Plant WRP and

Valencia WRP which are estimated to contribute 70% of the chloride

load in Reaches 5 and 6.

I__.._Linkage between chloride sources and the in-stream water quality was

established through astatistical analysis of the WRP effluent and water

quality data at Blue Cut and Highway 99. The analysis shows that

additionalassimilative capacity is usaalLy added to Reaches 5 and 6 from

groundwater discharge but the mapitude of the assimilative capacity is

not well quantified. Consequently the Implementation Plan includes a

hydrological study Surface Water/Groundwater Interaction Of the upper

Waste Load The numeric target is basewd on the mater quality objective for chloride.

Allocations for The ýýcýl7ed waste load allocations s ýfjký are 100 mý tl.for Valenciaý _ý
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Resolution 04604

page 3

Table 7-6.1. Upper Santa Clara River Chloride TMDL Elements

Element S SantaG7ara River Chloride

point sources
E

WRP and 100 rn /L Sau us WRP The waste 1-1 allocations areg g

contribute a minor chloride load. The waste load allocation for these point f

expressed as a concentration limit derived from the existing WQO
thereby accornmodating future growth. Other NPDES discharges

sources is100 tnýL. _ý_
Load Allocation The sourceanalysis indicates nonpoint sources are not a majorsourcefornon point chloride. The load allocations for these nonpoint sources is 100 mg/L.
sources _
Inplementation Refer to Table 7-6.2.

The implementation plan proposes that during the period of TMDL
implementation compliance for the WRPs effluents will be evaluated

accordance with interim waste load allocations.

Saugus WRP The interim waste load allocation for chloride is the sum of

State Water Project treated water supply concentration plus 114 mglL as

a twelve month rolling average.

At no time shall the inttirim wasteload allocation exceed 230mg/L.

Interim Waste Load AllocationTreated.Potable Water Supply

114 mg/L not to exceed 230 mg/L.

114 mg/L is the maximum difference in chloride concentration

between the State Water Project treated water and the Saugus

treated effluent over the last five years.

Valencia WRP The interim waste load allocation for chloride is the sum
of State-Water Project treated water supply concentration plus 134 mg/L
as a twelve month rolling average. At no time shall the interim wasteload

allocation exceed 230 mg/L.

Interim Waste Load AllocationTreated potable Water Supply

134. mg/L not to exceed 230 mg/L.

134 mg/L is the maximum difference in chloride concentration

between the State Water Project treated water and the Valencia

WRP treated effluent over the last five ýears.

of Safety implicit margin of safety is incorporated through conservative model

assum .tion and statistical analý.
Seasonal

Variations and
Critical Conditio

agricultural sitrmoses are hiýkaer groundwater discharge is less iý.ýrer

critical conditions are identified for this TMDL. The driest six

months of the year is the first critical condition for chloride because less

surface flow is available to dilute effluent discharge pumping rates for
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Resolution 04ý094

Page 4

7-6.L Upper Santa Clara River Chloride TMDL Elements

Element -Ssnl.a _lara River Chln

quality groundwater may be drawn into the aquifer and evapotranspiration

effects are greater in warm weather. During drought the second critical

condition reduced surface flow and increased groundwater extraction

continues through several seasons with greater impact on groundwater
resouree and discharge. The third critical conditions is based on the recent

instream chloride concentration increases such as those that occurred in

1999 a year of average flow when 9 of 12 monthly averages.exceeded
the objective. Data from all three critical conditions were used in the

statistical rnodel described. Hydrological modeling will be completed to

evaluate-whether additional loading will impact the WQO or beneficial

uses during non-critical conditions.
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Page 5

ý 7ý2 Cfipýter ýaqta ClaraRt.verChlortde TMDL Ceýlglerýoý

t ý Q

ý
Implementation

ýýýý
t

ý . . ýý ý
ýyv r

..
1. Alternate Water Supply Effective Date of

a Should 1 the monthly average in-river concentration at Blue Cut TMDL
the reach boundary exceed the water quality objective of 100mg/L 05104/2005
measured for the purposes of this TMDL as a rolling twelve month

average for three months of any 12 months 2 each agricultural

diverter provide records of the diversion dates and amounts to the

Regional Board and County Sanitation Districts of Los Angeles

County CSDLAC for at least 2 years after the effective date of the
-

1MDL and 3 each agricultural diverter provide photographic

evidence that diverted water is applied to avocacro strawberry.or

other chloride sensitive crop and evidence of a water right to divert

then CSDLAC will be responsible for providing an alternative water

supply negotiating the delivery of alternative water by a thitd party
or providing fiscal remediation to be quantified in negotiations

between CSDLAC and the agricultural diverter at the direction of the

Regiortal Water Quality Control Board until such as time as thein-riverchloride concentrations do not exceed the water quality

object.ive.
-

b Should the instream concentration exceed 230 mg/L more than two
times in iea three year period the discharger idGntified by the

Regional Board Executive Officer shall be required to submit within

ninety days of a request by the Regional Board Executive Officer a

workplan for an accelerated schedule to reduce chloride discharges.

2. Progress reports will be submitted by CSDLAC to Regional Board

staff on a semiannual basis frorim the effective date of the TMDL for

tasks 46 and 7 and on an annual basis for Task5.

3. Chliride Source Identification/Reduction Pollution Prevention and 6 months after

Public Outreach Plan Six months after the effective date of the Effective Date of

TMDL CSDLAC will submit a plan to the Regional Board that TMDL
addresses measures taken and planned to be taken to quantify and 11/04/2005

control sources of chloride including but not limited to execute

community-wide outreach programs which were developed based on
the pilot outreach efforts conducted by CSDLAC assess potential

incentive/disincentive programs for residential self-regenerating

water softeners and other measures that may be effective in

controlling chloride. CSDLAC shall develop and implement the

source reduetion/pollution prevention and public outreach prograrri
_

and report results annually thereafter to the Regional Board. Chloride

sources from imported water supplies will be assessed. The

assessment will include conditions of drought and low rainfall and

will analyze the alternatives for reducing this source.

I
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Resolution 04004No. R4-2006-1716

Page 6

opger Sýnta Clara RiYer. Chlortdo Thýý 4ýý ýý Oatnple ou

v
_.

..
_

.. z-

Týý.e.1

-4. CSDLAC will convene a technical advisory committee orconimittees 12 months after

TACs in cooperation with the Regional Board to review literature Effective Date

develop a methodology for-assessment and provide 05/04/2006

recommendations with detailed timelines and task descriptions to

support any needed changes to the time schedule for evaluation of

appropriate chloride threshold for Task 6. The Regional Board at a

public hearing will re-evaluate the schedule for Task 6 and

subsequent linked tasks based on input from the TACs along with

Regional Board staff analysis and assessment consistent with state

and federal law as to the types of studies needed and the fime needed

to conduct the necessary scientific studies to determine the

appropriate chloride threshold for the protection of salt.sensitive

agricultural uses and will take action to amend the schedule if there

is sufficient technical justification.

5. Groundwater/Surface Water Interaction Model CSDLAC will solicit 2.5 years after

proposals collect data develop a model in cooperation with the Effective Date of

Regional Board obtain peer review and report results. The impact of TMDL
source waters and reclaimed water plans on achieving the water 11/20/2007

quality objective and protecting beneficial uses including.impacts on

underlying groundwater yuality will also be assessed and specific

recommendations for management developed for Regional Board

consideration. The purpose of the modeling and sampling effort is to

determine the interaction between surface water and groundwater as

it may affect the loading ofchloride fronl groundwater and.its linkage

to surface water ualit

.6 Evaluation of Appropriate Chloride Threshold for the Protection of 2_53 years after

Sensitive Agricultural Supply Use and Endangered Species Effective Date of

Protection CSDLAC will prepare and submit a report on endangered TMDL
species protection thresholds. CSDLACvill also prepare and subniit 11/20/2007
a report presenting the results of the evaluation of chloride thresholds

for salt sensitive agricultural uses which shall considerthe impact of

drought and low rainfallconditions and the associated increase in

imported water concentrations on downstream crops utilizing the

result of Task 5.

7. Develop Site Specific Objectives SSO for Chloride for Sensitive 2.84 years after

Agiculture CSDLAC will solicit proposals and develop. technical Effective Date of

analyses upon which the-Regional Board may base a Basin Plan TMDL
amendment. 02/20/2008

8. Develop Anti-Degradation Analysis for Revision of Chloride

.Objectiv by SSO CSDLAC will solicit proposals and develop draft

anti-degradation analysis for Regional Board consideration

I

I
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Resolution 04 004 No. R4-2004-016

Pige 7

Table 7-6.2. Upper Santa Clara River Chloride TMDL Completion

Implementation Date

Implementation Tasks.- Altýrrtati 4
I

9. Develop a pre-planning report on conceptual compliance measures to

meet different hypothetical final wasteload allocations. CSDLAC
shall solicit proposals and develop and submit a report to the

Regional Board that identifies potential chloride control measures and

costs based on different hypothetical scenarios for chloride water

quality objectives and final wasteload allocations.

10. a Preparation and Consideration of a Basin Plan Amendment BPA 3-5 years after

to revise the chloride objective by the Regional Board. Effective Date of

TMDL
b Evaluation of Alternative Water Supplies for Agricultural 105/04/2008

Beneficial Uses CSDLAC wil quantify water needs identify

alternative water supplies evaluate necessary facilities and report

results including the long-term application of this remedy.

c Analysis of Feasible Compliance Measures to Meet Final

Wasteload Allocations for Proposed Chloride Objective. CSDLAC
will assess and report on feasible implementation actions to meet the

chloride objective established pursuant to Task l0a.I

d Reconsideration of and action taken on the Chloride TMDL and

Final Wasteload Allocations for the Upper Santa Clara River by the

Regional Board.

11. lmplementati.on of Compliartce Measures Planning CSDLAC to 5 years after

sjubqlifa rport of planning activities which include but are not Effective Date of

limited to i identif5in lead statc/ferleral agenciesý TMDL
administeringea competiive bid frrocess for ttýýýeýtign of EjREIS 05/04/2010

and Engineerina Consultruits 3 Development raf_Prc.iiat.inM

PlanniLig and Feasibility Analyses 4 Subr.nýýfEroiect Notice of

aepar onlNotieeof Iýtent 5 Preparation of Uraft Fgpilities Plan

and EIR 6 Adrnirtistration uf Puhlic Review and Comm t Periods

7 Develoýsment of Final Facilities PlarLand-EIR and coWntim
and response to comments 8 Adnýiinistration pf final ltubiicreview

and certiLfication process and 9 Fi.l.ing a Notice of Determination

and Record of Decision.

b Implementa.tictn nf Compliance Measutes. Plisnning CSDLAC_tý 5 years after

provide a scheduk of related tasks and subtaSks related to Task I la_ Effective Date of

and provide semi-annul proress retýrts on proarss of planni.nM TMDL
ýjvi ieýlýreafter ýttttýýmýleti4n Sýf Final Facilities Plan and 05/04/2010

FýR.
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Table 7-6.2. Upper Santa Clara River Chloride TMDL Completion

Implementation Date

Implementation Tasks. Alteýtativý4

4-I-12 The Regional Board staff will re-evaluate the schedule to 69 years after

implement control measures needed to meet Final Wasteload Effective Dý-ýte of

Allocations adopted pursuant to Task 10 d and the schedule for Task TMDL
13-2. The Regional Board at a public meeting will consider extending 05/04/2011

the completion date of Task 13-2 and reconsider the schedule to

implement control measures to meet Final Wasteload Allocations

adopted pursuant to Task 10 d. CSDLAC will provide the

justification for the need for an extension to the Regional Board

executive Officer at least 6 months in advance of the deadline for this

task.

I-2-.13. ai Implementation -of Compliance Measurea. _omplete 6 years after

Environmental Iw aýt Retuyt. CSDLAC shall have complete a Effective Date of

Facilities Plan and Environmental Imyact Repyrt for advanced TMDL
treLtrrlot facilityss to co 3 wthfilral eff eni7eýEln1I j.ýiits for 05/04/2011

chloride-

b Implementation of Compliance Measures. Engineering Design 6 years after

CSlLAO wiLl begin the engineering design of the rgcommepde-d Effective Date_of

project. TMDL
05/04/2011

c Implementa_tion of Com131iance Measuresz_Engi nee.ri Desin-. 7 years after

CSDLAC wilLnrQvidea desian schedule. of related tasks and sub- Effective Date of

tasks. pro yide Sgmi-annual Prozress repyrts on progrehs 9f desio TMDL
activities. thereafter. until cpmpletion of Final Design. In addition 05/04/2012

CSDlACýwI ltwoviQe a construction schedule of related tasks and

sub-tasks. and nr vi e semi-nnual i.vogress rePiFrts on 1rmr-cý
construction activities. thereafter. until cmrýýletionof recommended

project.

d Intyl.ementation of Compl.ialce Measures Consttuctton 11 years after

CSDLAC shall have aPp4wd and receLveA a11 aP1r_oIRalýýermits and Effective Date of

have completed construction of the recommended groiect. TMDL
05/04/2016

4-26 14. The interim effluent limits for chloride shall remain in effect for 44-11 years after

no more than 11-3 years after the effective date of the TMDL. Water Effective Date of

Quality Objective for chloride in the Upper Santa Clara River shall be TMDL
achieved. The Regional Board may consider extending the 05/04/2016

completion date of this task as necessary to account for events

bewond the control of the CSDLAC.
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

LOS ANGELES REGION

320 West 4h Street Suite 200 Los Angeles CA 90013

213576-6600 Fax 213576-6660

http//www.waterboards.ca.gov/losangeles/

ORDER NO. R4-2009-0014

NPDES NO. CA0054216

WASTE DISCHARGE REQUIREMENTS
FOR THE SANTA CLARITA VALLEY SANITATION DISTRICT OF LOS ANGELES COUNTY

VALENCIA WATER RECLAMATION PLANT
DISCHARGE TO SANTA CLARA RIVER

The following Discharger is subject to waste discharge requirements as set forth in this

Order

Table Discharger Information

Discharger Santa Clarita Valley Sanitation District of Los Angeles County

Name of Facility Valencia Water Reclamation Plant

28185 The Old Road

Facility Address Santa Clarita CA 91355

Los Angeles County

The U.S. Environmental Protection Agency USEPA and the Regional Water Quality Control Board

Regional Water Board have classified this discharge as a major discharge.

The discharge by the Santa Clarita Valley Sanitation District of Los Angeles County from

the discharge points identified below is subject to waste discharge requirements as set

forth in this Order

Table 2. Discharge Location

Discharge
Effluent Description

Point

Discharge Point

Latitude

Discharge Point

Loaitude
Receiving Water

ý

001
Tertiary treated

_ ._._

34 25 49.6 N 1189 3533.37 W Santa Clara River
effluent-----002Tertiary treated

34 4 25 48.27 N 118Q 3531.95 W Santa Clara River
effluent

February 25 2009

Revised 04/07/09 4/20/09 5/14/09 and 6/4/09
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Table 3. Administrative Information

This Order was adopted by the Regional Water Board on June 4 2009

This Order shall become effective on July 24 2009

This Order shall expire on May 10 2014

The Discharger shall file aReport of Waste Discharge in accordance with
180 days prior to the Order

expiration date Title 40 Code
title 23 California Code of Regulations as application for issuance of new

of Federal Regulations part
waste discharge requirements no later than

122.21d

I Tracy J. Egoscue Executive Officer do hereby certify that this Order with all attachments

is a full true and correct copy of an Order adopted by the California Regional Water Board
Los Angeles Region on June 4 2009.

February 25 2009

Revised 04/07/09 4/20/09 5/14/09 and 6/4/09
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ORDER NO. R4-2009-0074

NPDES NO. CA0054216

The compliance schedules and the interim limit in Section IV.A.2.a of this Order are

authorized under TMDLs Basin Plan Amendments which have been adopted by

the Regional Water Board and approved by USEPA. However interim limits and

compliance schedules may be provided in an administratively issued Time Schedule

Order if the permit effective date precedes the TMDL effective date.

8. TMDL Tasks

The discharger shall comply with the applicable TMDL-related tasks and future

revisions thereto in Attachment K of this Order.

VII. COMPLIANCE DETERMINATION

Compliance with the effluent limitations contained in section IV of this Order will be

determined as specified below

A. General.

Compliance with effluent limitations for priority pollutants shall be determined using

sample reporting protocols defined in the MRP and Attachment A of this Order. For

purposes of reporting and administrative enforcement by the Regional and State Water

Boards the Discharger shall be deemed out of compliance with effluent limitations if the

concentration of the priority pollutant in the monitoring sample is greater than the

effluent limitation and greater than or equal to the reporting level RL.

B. Multiple Sample Data

When determining compliance with a measure of central tendency arithmetic mean
geometric mean median etc. of multiple sample analyses and the data set contains

one or more reported determinations of Detected but Not Quantified DNQ or Not

Detected ND. In those cases the Discharger shall compute the median in place of the

arithmetic mean in accordance with the following procedure

The data set shall be ranked from low to high ranking the reported ND
determinations lowest DNQ determinations next followed by quantified values if

any. The order of the individual ND or DNQ determinations is unimportant.

2. The median value of the data set shall be determined. If the data set has an odd

number of data points then the median is the middle value. If the data set has an

even number of data points then the median is the average of the two values

around the middle unless one or both of the points are ND or DNQ in which case

the median value shall be the lower of the two data points where DNQ is lower than

a value and ND is lower than DNQ.

Limitations and Discharge Requirements Tentative Version 02/25/09 41

Revised 04/07/09 04/20/09 5/14/09 6/4/09
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

LOS ANGELES REGION

320 West e Street Suite 200 Los Angeles CA 90013

213576-6600 Fax 213576-6660
http//www-waterboards.ca.gov/losangeles/

ORDER NO. R4-2009-0075

NPDES NO. CA0054313

WASTE DISCHARGE REQUIREMENTS
FOR THE SANTA CLARITA VALLEY SANITATION DISTRICT OF LOS ANGELES COUNTY

SAUGUS WATER RECLAMATION PLANT
DISCHARGE TO SANTA CLARA RIVER

The following Discharger is subject to waste discharge requirements as set forth in this

Order

Table 1. Discharger Information

Discharger Santa Clarita Valley Sanitation District of Los Angeles County_ _..... _...... _ __......

Name of Facility Saugus Water Reclamation Plant

26200 Springbrook Avenue

Facility Address Santa Clarita CA 91350

Los Angeles County

The U.S. Environmental Protection Agency USEPA and the Regional Water Quality Control Board have

classified this discharge as a major discharge.

The discharge by the Santa Clarita Valley Sanitation District of Los Angeles County from

the discharge point identified below is subject to waste discharge requirements as set forth

in this Order

Table 2. Discharge Location

Discharge
Point

001

Effluent Description

Tertiary treated

effluent

Discharge Point Discharge Point
Receiving Water

Latitude Los ýaude----._-ý-.__ __ _ ---- -- --- - -
342523 N -1183224n W Santa Clara River

Table 3. Administrative Information

This Order was adopted by the Regional Water Quality Control Board on June 4 2009

This Order shall become effective on

This Order shall expire on

The Discharger shall file a Report of Waste Discharge in accordance with

title 23 Califomia Code of Regulations as application for issuance of new
waste discharge requirements no later than

July 24 2009

May 10 2014

180 days prior to the Order

expiration date Title 40 Code

of Federal Regulations part

122.21d

Adopted June 4 2009
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I Tracy J. Egoscue Executive Officer do hereby certify that this Order with all attachments

is a full true and correct copy of an Order adopted by the California Regional Water

Quality Control Board Los Angeles Region on June 4 2009.

4ýý
ý-

Tracy J. Egoscue Executive Officer

Adopted June 4 2009
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Santa Clarita Valley Sanitatlon District of Los Angeles County ORDER NO. R4-2009-0075

Saugus water Reclamation Plant NPDES NO. CA0054313

D. Background and Rationale for Requirements. The Regional Water Board developed

the requirements in this Order based on information submitted as part of the application

through monitoring and reporting programs and other available information. The Fact

Sheet Attachment F which contains background information and rationale for Order

requirements is hereby incorporated into this Order and constitutes part of the Findings

for this Order. Attachments A through K are also incorporated into this Order.

E. California Environmental Quality Act CEQA. Under California Water Code CWC
section 13389 this action to adopt an NPDES permit is exempt from the provisions of

CEQA Public Resources Code sections 21100-21177.

F. Technology-based Effluent Limitations. Section 301b of the CWA and

implementing USEPA permit regulations at part 122.44 title 40 of the Code of Federal

Regulations require that permits include conditions meeting applicabletechnology-based
requirements at a minimum and any more stringent effluent limitations

necessary to meet applicable water quality standards. The discharge authorized by

this Order must meet minimum federal technology-based requirements based on

Secondary Treatment Standards at part 133 and Best Professional Judgment BPJ in

accordance with Part 125.3. A detailed discussion of the technology-based effluent

limitations development is included in the Fact Sheet Attachment F.

G. Water Quality-Based Effluent Limitations. Section 301 b of the CWA and part

122.44d require that permits include limitations more stringent than applicable federal

technology-based requirements where necessary to achieve applicable water quality

standards. This Order contains requirements for BOD and TSS expressed as a

technology equivalence requirement more stringent than secondary treatment

requirements that are necessary to meet applicabie water quality standards. The

rationaie for these requirements which consist of tertiary treatment is discussed in the

Fact Sheet.

Part 122.44d1i mandates that permits include effluent limitations for all pollutants

that are or may be discharged at levels that have the reasonable potential to cause or

contribute to an exceedance of a water quality standard including numeric and

narrative objectives within a standard. Where reasonable potential has been

established for a pollutant but there is no numeric criterion or objective for the pollutant

water quality-based effluent limitations WQBELs must be established using 1
USEPA criteria guidance under CWA section 304a supplemented where necessary

by other relevant information 2 an indicator parameter for the pollutant of concern or

3 a calculated numeric water quality criterion such as a proposed state criterion or

policy interpreting the states narrative criterion supplemented with other relevant

information as provided in Part 122.44d1vi.

H. Water Quality Control Plans. The Regional Water Board adopted a Water Quality

Control Plan for the Los Angeles Region Basin Plan for the Coastal Watersheds of Los

Angeles and Ventura Counties hereinafter Basin Plan on June 13 1994 that

designates beneficial uses establishes water quality objectives and contains

implementation programs and policies to achieve those objectives for all waters

Limitations and Discharge Requirements Adopted Version June 4 2009

238 Pace 233 of 660



Received

March 30 2011

Commission on
State Mandates

Santa Clarita Valley Sanltation District of Los Angeles County ORDER NO. R4-2009-0075

Saugus Water Reclamation Plant NPDES NO. CA0054313

7. Compliance Schedules

The compliance schedules and the interim limit in Section IV.A.2.a of this Order are

authorized under TMDLs Basin Plan Amendments which have been adopted by

the Los Angeles Regional Water Board and approved by USEPA. However interim

limits and compliance schedules may be provided in an administratively issued Time
Schedule Order if the permit effective date precedes the TMDL effective date.

8. The discharger shall comply with the applicable TMDL-related tasks and future

revisions thereto in Attachment K of this Order.

VII. COMPLIANCE DETERMINATION

Compliance with the effluent limitations contained in section IV of this Order will be

determined as specified below

A. General.

Compliance with effluent limitations for priority pollutants shall be determined using

sample reporting protocols defined in the MRP and Attachment A of this Order. For

purposes of reporting and administrative enforcement by the Regional and State Water

Boards the Discharger shall be deemed out of compliance with effluent limitations if the

concentration of the priority pollutant in the monitoring sample is greater than the

effluent limitation and greater than or equal to the reporting level RL.

B. Multiple Sample Data

When determining compliance with a measure of central tendency arithmetic mean
geometric mean median etc. of multiple sample analyses if the data set contains one

or more reported determinations of Detected but Not Quantified DNQ or Not

Detected ND the Discharger shall compute the median in place of the arithmetic

mean in accordance with the following procedure

The data set shall be ranked from low to high ranking the reported ND
determinations lowest DNQ determinations next followed by quantified values if

any. The order of the individual ND or DNQ determinations is unimportant.

2. The median value of the data set shall be determined. If the data set has an odd

number of data points then the median is the middle value. If the data set has an

even number of data points then the median is the average of the two values

around the middle unless one or both of the points are ND or DNQ in which case

the median value shall be the lower of the two data points where DNQ is lower than

a value and ND is lower than DNQ.

Limitations and Discharge Requirements Adopted Version June 4 2009 40

239 Pace 234 of 660



Received

March 30 2011

Commission on
State Mandates

EXHIBIT
18

240 Pace 23 5 of 660



Received

March 30 2011

Commission on
State Mandates

VARIANCE APPLICATION
FOR THE SAUGUS AND VALENCIA WATER RECLAMATION PLANTS WRPS

OCTOBER 21 2003
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3.6 Saugus and Valencia WRPs Chloride Effluent Levels

Durmg 2001 the Saugus and Valencia WRPs collectively discharged approximately 16.9 MGD of

tertiary effluent to the Santa Clara River with an average chloride concentration of 168 mg/L. In 2002
the Saugus and Valencia WRPs collectively discharged approximately 18 MGD of tertiary effluent to the

Santa Clara River with an average chloride concentration of 183 mg/L. Chloride concentrations

discharged from these two WRPs for the period January 1971 through December 2001 are shown in

Figure 3.6-1 along with the corresponding surface water chloride objectives and the numeric effluent

chloride limits.

As shown in Figure 3.6-1 effluent chloride concentrations are highly variable from month to month and

year to year. These variations can be caused by a number of factors including the concentration of

chloride in the drinking water supply both local groundwater and imported surface water and the

resulting blending ratios loadings from the residential commercial and industrial sectors and by
contributions from the use of chemicals in the wastewater treatment process. As described in the

following section the Districts can regulate discharges of chloride from industrial and commercial

sources and to a lesser degree residential sources. The Districts have no authority to regulate chloride

levels in potable water supplies which constitutes a major portion of the WRPs influent chloride load. In

the past several years the Districts have eliminated the use of chloride containing chemicals to the

maximum extent possible to reduce treatment plant loadings. The in-plant reductions are discussed in

more detail in Section 3.7.1.5. At present the only chloride added during the treatment process is sodium

hypochlorite for disinfection purposes which contributes on average approximately 7 mg/L to effluent

chloride concentrations. It should be noted that the current treatment processes at these two WRPs do not

have the capability of removing chloride from the wastewater.

3.7 Source Control and Local Restrictions on Self-Regenerating Water Softeners

3.7.1 History of Districts Source Control Efforts in the SCVJSS

The Districts have undertaken extensive efforts to limit the discharge of chlorides to wastewater in the

SCVJSS. These efforts were summarized in two submittals to the Regional Board see Attachment3.7-1.A summary of some of the highlights of these efforts is provided below.

3. 7.1.1 Source Control of Chloride from Residences

Source control of chlorides from residences in the SCVJSS began in 1961 with adoption of resolutions by
the Districts that prohibited the connection of laterals or other sewer lines to the Districts sewerage

system that included salt brines produced by the regeneration of water softeners e.g. self-regenerating

water softeners or SRWS. The prohibition applied to all users of the sewerage system including

residential commercial and industrial users. However in 1997 the portions of the resolutions applicable

to residences were invalidated based on the outcome of several lawsuits that impacted the ability of local

agencies to control residential SRWS. In particular the California Courts of Appeals ruled in two

different districts that local ordinances restricting the use of residential SRWS were not allowed due to

superceding state statutes. The Court suggested that state statutes be amended if local control of SRWS
was desired.

limits in the TSOs prevail which do not provide protection from third party lawsuits seeking to enforce the

underlying final limits contained in the pernlits themselves. The liability for noncompliance with fmal limits over

an extended period of time is considerable and unacceptable given that the Regional Board is itself acknowledging
that a given period of time will be necessary before compliance with final hmits will be possible.

11
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In response Senate Bill 1006 was enacted in 1999. It amended the California Health and Safety Code

Section 116786 to establish conditions under which a local agency could regulate the installation of new
residential SRWS. It did not provide authority to regulate SRWS installed before the effective date of a

new local ordinance and required that certain stringent conditions be met prior to passage of any

ordinance. These conditions include non-compliance with an NPDES permit or water reclamation

requirements limitation of the saline discharges from non-residential sources to the extent technologically

and economically feasible determiriation that restrictions on residential SRWS is the only available

means of achieving compliance with permit or water reclamation requirements and completion of an

independent study to quantify all sources of salinity to the sewer system. The provisions of Senate Bill

1006 became effective on January 1 2003. A more thorough discussion of the history of the legal and

legislative actions can be found in Attachment 3.7-2.

The Districts began preparation to enact ordinances restricting the use of residential SRWS in early 2001.

To prepare a report on sources of chloride in the SCVJSS extensive sampling of wastewater from

residential commercial industrial and hauled waste sources began in February 2001 and continued

throughout the year. This effort involved collection and analysis of over two thousand chloride samples.

A study was also conducted on a residential SRWS to quantify salt discharges from the unit. A
comprehensive report on sources of chloride in the SCVJSS was released in October 2002 See
Attachment 3.7-3.

Durmg preparation of the report the Districts initiated public outreach efforts to reduce the usage of

residential SRWS. The Districts hired a public relations firm to develop an outreach program and to test

the program in two pilot areas. Elements of the program included two mailings of letters plusfrequently-asked-questionssheets to all 500 residents of the two pilot neighborhoods. An additional letter authored

by the Regional Board was also mailed to the pilot-area residents. Opinion leaders in the community
such as elected officials and environmental group leaders also received the mailings. Real estate agents

were mailed information on the environmental impacts of SRWS and asked to share the information with

new homebuyers. An Intemet web site was developed on chloride and SRWS. Pre- and post- outreach

surveys were conducted of the target residents to determine the effectiveness of the program in August

2002 and February 2003 respectively. The program was found to be successful in increasing awareness

of the environmental impacts of SRWS and in influencing the decisions of people who had not yet

purchased water conditioning systems. It was not successful however at convincing residents with

existing SRWS to remove them.

In early 2003 the Districts undertook final preparations to enact an ordinance to prohibit the installation

of SRWS in the SCVJSS. In early February 2003 notices were mailed to every residence with a sewer

connection in the SCVJSS regarding a public hearing on a rate increase. Included in the mailing was

notification that the Districts also would be considering ordinances banning the installation of SRWS.

The ordinances were introduced by the Boards of Sanitation District Nos. 26 and 32 on February 12 2003

and adopted on February 25 2003. The ordinances took effect on March 27 2003. See Attachment 3.7-

4

Several press releases were issued about the ordmances resulting in local news coverage as well as

coverage in the Los Angeles Times. The Districts were the first agency in the state to restrict SRWS under

the provisions of Senate Bill .1006 Developers plumbers contractors water conditioning companies

and realtors were all informed about passage of the ordinances. A letter was also sent to every residence

in the SCVJSS informing them of the ordinances. A brochure was printed about the ordinances over

fifteen hundred copies have been distributed to date. Additionally all eight of the local retailers selling

SRWS agreed to voluntarily stop selling the units. The chloride web site was updated to include

information on the SRWS ordinances.
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Public outreach about the environmental impacts of SRWS continues in the SCVJSS service area. The

Districts have hired a social marketing firm to conduct a three-year program in the SCVJSS to encourage

residents to move away from the use of SRWS. The firm is currently in the process of developing

outreach messages and strategies for the social marketing program and plans to test its ideas with focus

groups in November and December 2003. In the meantime the Districts have participated in several

environmental fairs in the area to pass out educational information and the Districts continue to field calls

from Santa Clarita Valley residents with questions about the SRWS ordinances.

Because the pilot-scale public outreach project indicated that outreach alone was not sufficient to

convince residents to give up their existing SRWS the Districts are currently investigating incentives and

disincentives that could be used in addition to public outreach. Options being investigated include

rebates buy-back programs implementation of a differential rate structure and demonstration projects.

consulting firm was hired to conduct a quantitative analysis of the various options available and make

recommendations as to which options could be implemented based on legal and technical feasibility and

plans to conduct focus groups in November 2003 to explore the options in more depth. The analysis will

build upon a study conducted earlier this year by the National Water Research Institute with funding

from the Districts and several other organizations to explore consumer behavior toward different types of

incentive programs to reduce salinity contributions to wastewater from water softener usage.

3.7.1.2 Source Control of Chloride at Industrial Facilities

Since the Santa Clarita Valley is primarily a bedroom community it hosts only a limited amount of

industry. The Districts regulate approximately sixty industrial wastewater dischargers36 in the SCVJSS

including several cosmetics manufacturers eight metal finishers four printers two correctional facilities

a large theme park and a hospital.

The Districts began source control of chloride at industrial facilities in 1961 with the adoption of

resolutions prohibiting the discharge to the sewerage system of salt brines produced by the regeneration

of water softening units. This prohibition is still in place and is strictly enforced. Although two

industries in the SCVJSS have on-site regenerable water softeners the brines are removed for off-site

disposal or evaporated on-site. On-site inspections and manifest reviews are used to verify proper brine

disposal.

The Districts supplemented the salinity source control program beginning in the mid-1990s by imposing

numerical limitations on total dissolved solids TDS and non-volatile TDS at industrial dischargers in the

SCVJSS. These limitations were applied as existing permits were renewed and as new permits were

issued. Limits for these two parameters were set at 1000 mg/L which is equivalent to the limitations for

TDS in the Saugus and Valencia NPDES permits.37 In the late 1990s chloride limitations of 180 mg/L

were imposed on industrial dischargers as their permits were issued or renewed. This limit was based on

the interim chloride water quality objective then in effect for the Santa Clara River to protect designated

agricultural beneficial uses in the receiving waters downstream of the Districts SCVJSS treatment plants.

In April 2001 the Districts alerted all industrial users about upcoming chloride limitations that would be

imposed pending the fmalization of the Chloride TMDL and the imposition of new permit requirements

for the Saugus and Valencia WRPs. In September 2002 all industrial dischargers in the SCVJSS were

assigned a chloride limit or required to develop a chloride reduction work plan or both. The target

chloride limit for every industry is 100 mg/L which is currently the most stringent water quality objective

36
The SCVJSS currently has a total of 65 industrial wastewater connections to the sewerage system.

37
It is important to point out that any local limit implemented by a publicly owned treatment works POTW must

be technically based. One means of setting a technically based local limit particularly when a stringent discharge

limit has to be met at the POTW is to make the industrial discharge limit equivalent to the POTW discharge limit.

This assures that industrial dischargers will not cause or contribute to POTW limit exceedances.
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for the Upper Santa Clara River. As this concentration is only 40 to 50 mg/L above the long-term average

potable water supply chloride concentration it also represents a concentration at which no significant

saline discharges can be present. A 100 mg/L chloride limitation was imposed on the 31 industrial waste

sewer connections that had chloride discharge concentrations at 100 mg/L or below. The purpose of the

limit is to ensure that these industries maintain their current discharge levels. The 34 industrial

connections with chloride concentrations above the 100 mg/L target were required to submit a Chloride

Reduction Workplan detailing the steps necessary to reach the target chloride concentration of 100 mg/L.

Each facility has been required to implement all technologically and economically feasible means of

reducing chlorides. Ten of these industrial waste connections currently have an interim chloride limit of

230 mg/L which will automatically convert to a 100 mg/L limit in November 2003. The remaining 24

facilities either have been or will be assigned a site-specific chloride limit that takes into account

implementation of all technologically and economically feasible means of reducing chloride discharges.

3. 7.1.3 Source Control of Chloride at Commercial Facilities

Numerous conunercial businesses serve the SCVJSS such as restaurants movie theaters and dry

cleaners. Source control for chloride at these businesses began in 1961 with passage of resolutions

prohibiting the discharge of brines from SRWS. These resolutions are still in effect for commercial

businesses.

Until 2002 the focus of chloride source control efforts at commercial businesses was enforcement of the

SRWS brine prohibition. Starting in 1997 the Districts began increased inspections of commercial

business in the SCVJSS to ensure that no SRWS were used. Over 400 such inspections have been

conducted to date including inspection of every restaurant using non-disposable serving utensils and

every hotel in the SCVJSS in early 2003. Letters reminding businesses of the SRWS prohibition were

sent to restaurants dry cleaners gyms car washes and beauty salons during the 1999-2001 period

regardless of whether or not the facility had a water softening system currently in place. Facilities with

SRWS were required to remove the systems immediately and the Districts have conducted follow-up

inspections to confirm removal of all SRWS.

The Districts have continued to review business listings in the SCVJSS to identify new businesses or

existing businesses under new ownership that might not be aware of the prohibition on SRWS. When a

new business or existing business under new ownership in a sector of concern3S is identified the business

is provided with information on the SRWS ban and a Districts Industrial Waste Inspector visits the

facility notifies the business owner/site manager of the brine discharge prohibition and conducts an

inspection of the premises. In August 2002 the scope of notification was broadened and letters were sent

to all commercial businesses in the SCVJSS regardless of business type to renvnd them of the

prohibition on the discharge of SRWS brines.

In 2002 the Districts began efforts to further reduce chloride discharges from commercial businesses.

The Districts used a contractor to investigate available means of reducing saline discharges at commercial

businesses to the extent technologically and economically feasible. The investigation found that the only

technologically and economically feasible means of reducing saline discharges from commercial

businesses was to require best management practices BMPs to be implemented for swimming pool

operation. The investigation also identified voluntary BMPs for chloride reduction that could be

employed for sanitizing laundering and janitorial cleaning.

In December 2002 the Districts sent a letter to all commercial businesses in the SCVJSS to encourage
the use of voluntary BMPs for sanitizing laundering and janitorial cleaning. The letter also informed

pool owners that mandatory BMPs would be issued and reminded businesses of the prohibition on use of

Blncluding restaurants car washes hotels and laundromats.
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SRWS. In January 2003 letters were sent to all potential owners of swirnming pools39 requiring

implementation of BMPs to reduce chloride in swimming pool discharges. BMP certifications have now

been completed for a11249 regulated swimming pools.

3. 7.1.4 Source Control of Chlorides at the Saugus Liquid Waste Disposal Station

In addition to wastewater directly discharged to the sewerage system froni industrial commercial and

residential sources the Districts accept a small amount of wastewater in the SCVJSS that is delivered by

truck hauled waste. The Districts operate the Saugus Liquid Waste Disposal Station LWDS which

accepts trucked loads of portable toilet septic tank and cesspool wastes. Wastes brought to the station

are treated at the Saugus WRP and only contribute less than 1% of the chloride loading to the effluent

chloride concentration. Nevertheless the Districts have undertaken chloride source control efforts for this

facility.

Chemical toilet waste generally has significantly higher chloride concentrations than septic waste so

source control efforts for chloride at the LWDS have focused on reduction of chemical toilet waste

acceptance. In June 2001 all haulers using the Saugus Liquid Waste Disposal Station were notified by

letter regarding additional restrictions on the use of the disposal station. Chemical toilet services using

the deodorizer Para dichlorobenzene were informed that they could no longer bring chemical waste to the

station if they continued to use this chemical as the resulting liquid waste contained excessive

concentrations of Para dichlorobenzene. The haulers were also informed that chemical toilet loads would

no longer be accepted at the station when the NPDES permits for the Saugus and Valencia WRPs were

reissued to include chloride limits. As a result of the chloride and Para dichlorobenzene notifications

most chemical toilet services in the area elected to stop using the Saugus LWDS. Only two chemical

toilet services continue to use the station.

3.7.1.5 Source Control ofln-Plant WRP Sources of Chloride

There are two primary in-plant sources of chlorides to the SCVJSS WRPs disinfection and chemical

addition to enhance treatment. Historically chloride was added to wastewater at the Saugus and Valencia

WRPs from the use of chlorine gas C12 and later sodium hypochlorite NaOCI for disinfection of final

effluent.40 Chlorine gas/sodium hypochlorite has also been periodically used in the operation of the

primary sedimentation bio-scrubbers although the chloride contribution from this process is very small.

In addition chloride was added at both plants from the use of ferric chloride FeC13 for primary

sedimentation to enhance settling. At the Valencia WRP FeCl3 was used to enhance the dewatering of

biosolids filter press coagulation and maintain odor control. Ferrous chloride FeC12 has also been used

in the operation of the anaerobic digesters. Finally the Valencia WRP utilized a self-regenerating water

softening system for the water feed to the boilers used for the anaerobic digestion process. This system

had a small brine wastestream that was discharged to the headworks of the Valencia WRP.

Due to concems over the in-plant loading of chloride from WRP chemical usage in 2000 the Districts

initiated a study to evaluate the use of ferric sulfate FeSO4 as an alternative to FeC13. The study showed

that in terms of performance FeSO4 could successfully replace FeC13. In May 2000 FeCl3 was replaced

with FeSO4 for primary sedimentation at the Saugus WRP. In November 2000 FeC13 was replaced with

FeSO4 for primary sedimentation and biosolids processing/odor control at the Valencia WRP. In August

2001 the Valencia WRP also replaced the self-regenerating water softening system that was necessary to

reduce scale formation in the hot water boilers used for the anaerobic digestion process. The Valencia

39

Except those owned by individual households and those permitted under the Industrial Wastewater Discharge

gogram.
The use of chlorine gas was discontinued in 1998 for safety reasons. The NPDES permits for the two WRPs

require compliance with a final effluent coliform limit of less than 2.2/100 mL based on a seven-day median.
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WRP now uses a water softening service that replaces the spent ion-exchange media with new media and

regenerates the spent media off-site.

4.0 BASIS FOR VA.RIANCE REQUEST

As noted in Section 1.3 both the State and EPA guidance provides that an applicant submitting a variance

request must demonstrate that attaining the water quality standard is not feasible because of one or more
of the use attainability factors as discussed in 40 CFR 131.10 g. Of the six factors listed in Section 1.3

the following three use attainability factors are considered in this variance application

1 Naturally occurring pollutant concentrations prevent the attainment of the use 40 CFR
131.10 g1

2 Human caused conditions or sources of pollution prevent the attainment of the use and

cannot be remedied or would cause more environmental damage to correct than to leave

in place 40 CFR 131.10 g3 and

3 Controls more stringent than those required by 301 b and 306 of the Act would result

in substantial and widespread economic and social impact 40 CFR 131.10 g6.

Each of these factors and the scientjfic and technical evidence supporting the need for the variance are

discussed more extensively in Section 4.1. Further evidence as recommended by State and EPA guidance

documents is also provided in Sections 4.2 4.3 4.4 and 4.5 in support of this variance application.

4.1 Justification for the Exception per 40 CFR 131.10 g1-6

4.1.1 Naturally Occurring Pollutant Concentrations Prevent Attainment of Water Quality

Standard 40 CFR 131.10 g1
The Districts believe that naturally occurring pollutant concentrations namely the increased chloride

concentrations that occur in the imported State Water Project SWP water during drought and/ordrier-than-normal
conditions prevent the attainment of the 100 mg/L chloride objectives for Reaches 4 5 and 6

of the Santa Clara River. The Districts believe that this conclusion is justified for the following reasons

1 Past Drought Policies enacted by the Regional Board during the last two state-wide droughts

set a precedent acknowledging that the existing chloride water quality standards were

unattainable during drought conditions and

Analyses of historic chloride data in the imported SWP and blended water supply in the Santa

Clarita Valley during drought and/or drier than normal conditions show that the potable

water supply can exceed the 100 mg/L objective thus preventing attainment of this water

quality standard.

4.1.1.1 Past Drought Policies

During the last two major statewide droughts in 1976-77 and 1987-1991 the Regional Board enacted

policies to provide regulatory relief to POTWs in meeting TDS and chloride limits respectively during

drought conditions acknowledging that the water quality standard for chloride is unattainable during
these conditions. For example on September 26 1977 the Regional Board unanimously passed a motion

not to brmg enforcement actions against POTWs that failed to meet TDS effluent requirements because of

drought-related circumstances See Attachment 3.3-2.41 In 1990 after two years of severe drought and

41

Drought-related circumstances included where the sole reason for the increased mineral content is the change in

water supply due to drought conditions as well as when the reason for increased mineral content is a decrease in
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ORDINANCE PROHIBITING THE INSTALLATION OF CERTAIN
WATER SOFTENING APPLIANCES

The Board of Directors of County Sanitation District No. 32 of Los Angeles County

ordain as follows

AUTHORIZATION

This Ordinance is enacted pursuant to authority contained in theCounty Sanitation

District Act Califomia Health and Safety Code Sections 4700 et seq. and exercises

authority conferred by law including but not limited to Chapter 5 Part 12 Division 104 of

the California Health and Safety Code.

2. PURPOSE

The purpose of this Ordinance is to protect the quality of the waters of the State

including but not limited to protecting beneficial uses of the Santa Clara Riverdownstream

of the County Sanitation District No. 32 of Los Angeles Countys Valencia WaterReclama-tion
Plant.

3. DEFINITIONS

The following definitions shall apply to the terms used in this Ordinance

a District means County Sanitation District No. 32 of Los Angeles County.

b Person includes any person firm association organization partnership

business trust corporation company district county city and county city town the state

the federal government and any of the agencies and political subdivisions of such entities.

c Regional Board means the California Regional Water Quality Control Board

Los Angeles Region created and exercising its powers pursuant to the Porter-Cologne

Water Quality Control Act California Water Code Sections 13000 et seq.

d Residence means a structure which is or is intended to be in whole or in part

a place of dwelling whetheroccupied or not whetherfully constructed or not and includes

without limitation homes whether attached to another structure or not apartments

condominiums and mobile homes.

e Residential self-regenerating water softening appliance means a water

softening device located within or adjacent to a residence located within the District or

which discharges into a community sewer system that is tributary to the sewer system

owned and operated by the District whereby the capability of the appliance to remove

hardness from water is renewed bythe on-site application of a chloride salt-containing brine

solution to the active softening or conditioning material contained therein followed by a

subsequent rinsing of the active softening or conditioning material.
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4. FINDINGS

a The state legislature has found and declared that pollution prevention should be

the first step in a hierarchy for reducing pollution and managing wastes and to achieve

environmental stewardship for society.

b The District is not in compliance with waste discharge requirements issued by
the Regional Board pursuant to Chapter 5.5 commencing with Section 13370 of Division 7

of the Water Code.

c Limiting the availability or prohibiting the installation of self-regenerating water

softening appliances is the only available means of achieving compliance with waste

discharge requirements issued by the Regional Board.

d The District has adopted and is enforcing regulatory requirements that limit the

volumes and the concentrations of saline discharges from nonresidential sources in the

community waste disposal system to the extent technologically and economicallyfeasible.

Findings 4 b c and d have been substantiated by an independent study of

discharges from all sources of salinity including but not limited to residential water

softening or conditioning appliances residential consumptive use industrial and

commercial discharges and seawateror brackish water infiltration and inflow into the sewer

collection system. This study has been made in accordance with the requirements of

Section 116786c of the California Health and Safety Code. A copy of said study is on file

at the Districts Joint Administration Office 1955 Workman Mill Road Whittier California

90601-1400.

5. PROHIBITION

No person shall install or in any manner assist in the installation of a residentialself-regeneratingwater softening appliance that discharges into the community sewer system

owned and operated by the District orthat discharges into a community sewer system that

is tributary to the sewer system owned and operated by the District.

6. VIOLATION

$

A violation of this Ordinance is a misdemeanor punishable by a fine not to exceed

000 imprisonment not to exceed thirty days or both.

7. ENFORCEMENT

The Chief Engineerand General Managerof the District shall administer implement

and enforce the provisions of this Ordinance. Any powers granted to or duties imposed

upon the Chief Engineer and General Manager may be delegated to persons acting in the

beneficial interest of or in the employ of the District.
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8. SEVERABILITY

If any provision of this Ordinance or the applicabilfty thereof to any person or

circumstances is held invalid that invalidity shall not affect other provisions or applications

of this Ordinance which can be given effect without the invalid portion or application and

to that end the provisions of this Ordinance are severable.

9. EFFECTIVE DATE

This Ordinance shall become effective thirtydays from the date of final passage and

shall be prospective in nature.

Chairpersor8barci of Directors

County Sanitation District No. 32
of Los Angeles County

ATTEST

5
2
C

le
rk

Board of Directors

County Sanitation District No. 32
of Los Angeles County

PASSED AND ADOPTED by the Board of Directors of County Sanitation District

No. 32 of Los Angeles County on February 25 2003 by the following vote

AYES Directors Weste and Smyth

NOE None

ABSTAIN None

ABSENT Director Burke

Secretary of the Board of Directors o

County Sanitation District No. 32

of Los Angeles County
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Section 1. Executive Summary

EXECUTIVE SUMMARY

1.1 Introduction

The purpose of this report is to address measures taken and planned to be taken by the Santa

Clarita Valley Sanitation District District to quantify and control sources of chloride in the Santa Clarita

Valley from July 2009 to June 2010. The District operates two water reclamation plants WRPs in the

Santa Clarita Valley the Saugus and Valencia WRPs along with more than thirty miles of Districts

operated trunk lines and one pumping plant.

The Saugus and Valencia WRPs discharge treated wastewater into the upper reaches of the Santa

Clara River. The District is currently facing significant water quality and regulatory challenges regarding

the concentration of chloride being discharged to the river from the Saugus and Valencia WRPs. The

discharges contain chloride in excess of the water quality objective for the upper Santa Clara River of

100 mg/L which was established by the California Regional Water Quality Control Board Los Angeles

Region Regional Board in 1978 to reflect existing water quality conditions.

To address chloride in the upper reaches of the Santa Clara River the Regional Board adopted

Resolution 04-004 on May 6 2004. This resolution is known as the Upper Santa Clara River Chloride

Total Maximum Daily Load TMDL and it sets forth a comprehensive Implementation Plan for

evaluating and attaining the water quality objective for the upper Santa Clara River. It became effective

May 4 2005. One of the tasks required under the TMDL Implementation Plan Task 3 requires a plan to

be submitted annually addressing measures that have been taken and are planned to quantify and control

sources of chloride in the Districts sewerage system. This report was prepared in accordance with the

requirements under Task 3 of the Upper Santa Clara River Chloride TMDL Implementation Plan.

1.2 Sources of Chloride Loadings

This report addresses chloride sources from July 2009 to June 2010. Chloride loadings from

2001 to mid-2009 were fully characterized in previous reports by the District Santa Clarita Valley Joint

Sewerage System Chloride Source Report October 2002 Chloride Source IdentificationlReduction

Pollution Prevention and Public Outreach Plan November 2005 Chloride Source

IdentificationlReduction Pollution Prevention and Public Outreach Plan November 2006 Chloride

Source IdentificationlReduction Pollution Prevention and Public Outreach Plan November 2007

Chloride Source IdentificationlReduction Pollution Prevention and Public Outreach Plan

Novernber 2008 and the Chloride Source IdentificationlReduction Pollution Prevention and Public

Outreach Plan November 2009. The last report the Chloride Source Identification/Reduction Pollution

Prevention and Public Outreach Plan November 2009 contained information for the first half of 2009.

In this report data have been updated to reflect the entire 2009 calendar year January 2009 to

December 2009 and infonnation from the first half of the current year January 2010 to June 2010. This

report builds upon the methodologies established in the previous six reports. The reader should bear in

mind that the data presented herein are in many cases estimates based on numerous assumptions and best

professional judgment. Many inputs are difficult to quantify and this analysis represents the best

available information at this time.

The primary source of chloride in the Districts sewerage system is chloride present in potable

water served to the community. Potable water in the area is derived from two sources imported water

delivered under the State Water Project SWP and local groundwater. The chloride concentration in

these two sources varies depending on a number of factors most notably precipitation patterns. To
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estimate chloride loading in the potable water supply water quality and quantity data from the local water

suppliers were used.

The residential sector also contributes a substantial chloride loading. The flow volume for

residential discharges was estimated using a differential method whereby other known flow volumes

were subtracted from the total system flow volume to obtain the residential wastewater flow rate. This

method was validated in the Santa Clarita Valley Joint Sewerage System Chloride Source Report

October 2002 in which residential flow volumes were determined using both this differential method and

a rigorous modeling technique based on extensive field data collection. There was excellent agreement

between the two methods. The chloride loading contributed from self-regenerating water softeners

SRWS was also estimated using a differential method whereby all other chloride loadings were

subtracted from the total chloride loading and the difference was assumed to be contributed by SRWS.

Residential non-SRWS chloride contributions were estimated using concentration data taken from the

Santa Clarita Valley Joint Sewerage System Chloride Source Report October 2002.

Other sources of chloride in the Districts sewerage system include disinfection at the WRPs the

industrial sector the commercial sector and hauled waste. Chloride introduced at the Saugus and

Valencia WRPs during disinfection of wastewater using sodium hypochlorite and use of ferrous chloride

in the raw sludge line at Valencia WRP was quantified using the Districts operational records. Industrial

loadings of chloride were estimated using chloride sampling data from industrial dischargers combined

with flow information from Districts permit and surcharge records. Commercial loadings of chloride

were estimated using concentration data taken from the Santa Clarita Valley Joint Sewerage System

Chloride Source Report October 2002 along with flow information taken from.the Districts service

charge records. The contribution of chloride from hauled waste was determined using sample data to

characterize concentration and waste manifests to determine volume.

The results of the updated quantification of chloride sources in the Districts sewerage system

from July 2009 to June 2010 indicate that the largest source of chloride in the system continues to be the

potable water supply. The estimated chloride from water supply peaked in 2009 at 13219 pounds per day

of chloride representing 78 mg/L chloride in the system effluent. The 2009 peak coincided with drought

conditions in both northern and southern Caiifornia contributing to high chloride content in the SWP and

the Alluvial Aquifer. In the first half of 2010 the potable water supply contributed 13205 pounds per

day of chloride representing 78 mg/L in the effluent and 62 percent of the chloride load in the Districts

sewerage system.

The chloride loading from SRWS peaked in 2003/2004 at about 9000 pounds per day

representing 59 mg/L in the system effluent. This coincided with enactment of the prohibition on

installation of SRWS in the District in 2003. The SRWS contribution maintained a downward trend in

the first half of 2010 as the Automatic Water Softener Rebate Program - Phase II Santa Clara River

Chloride Reduction Ordinance of 2008 Ordinance and community-wide public education and outreach

effort convinced residents to remove existing SRWS. For the first half of 2010 the chloride loading from

SRWS was approximately 1057 pounds per day representing about 6 mg/L in the system effluent.

Based on the SRWS chloride loading for the first half of 2010 there are an estimated 800 SRWS

still active in the community. This represents a 88 percent decrease from a maximum of about 6500 units

in the 2002-2004 timeframe. This dramatic decrease highlights the success of the Districts residential

source control program.
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A graphical depiction of the breakdown in chloride sources for the first half of 2010 is presented

in Figure 1.2-1.

Flpme 12.1 7070 IFpsl HtlQ CDImiEa SovOaa

The District will continue to monitor and quantify chloride sources on an on-going basis.

Continued efforts will include collection of data on industrial chloride concentrations and flowrates

industrial self-monitoring of chloride concentrations quantification of commercial flowrates tracking of

treatment plant sodium hypochlorite and ferrous chloride use tracking of volumes of wastes accepted at

the Saugus Liquid Waste Disposal Station collection of groundwater chloride data from local water

purveyors and monitoring of chlbride concentrations and flowrates at the Saugus and Valencia WRPs.

An update of the chloride sources will be submitted to the Regional Board each year as part of the annual

progress report required under the Upper Santa Clara River Chloride TMDL Implementation Plan.

Task 3.

1.3 Chloride Source Control Measures

The District has conducted a ground breaking nationally recognized source control program for

chloride in the Santa Clarita Valley. Because SRWS have been the largest controllable source of

chloride the source control efforts from July 2009 to June 2010 have continued to focus on the removal

of these units. However efforts to reduce chloride sources have also focused on the industrial sector

commercial sector hauled waste and treatment plant operations. Chloride in water supply is also being

examined.

From July 2009 to June 2010 the District continued the Automatic Water Softener Rebate

Program - Phase II and the community-wide public outreach program to encourage residents to remove

SRWS. The Ordinance required all residential SRWS to be removed by June 30 2009. Therefore the

multimedia public education and outreach program was pared down in July 2009. A brief summary of

these programs is discussed below.

The Ordinance appeared as Measure S on the November 4 2008 ballot. Voters overwhelmingly

approved Measure S with almost two-thirds of them voting in favor. Measure S received 55502 votes

64 percent in favor and 31192 votes 36 percent against. The District is the first and only agency in

California to have adopted such an ordinance.
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In accordance with the provisions of Section 116787 of the California Health and Safety Code

the Ordinance took effect on January 1 2009. The Ordinance required the removal and disposal of all

existing SRWS installed in the Districts service area by June 30 2009 180 days after the effective date

of the Ordinance. Violations of the Ordinance following the issuance of a final Administrative Order is a

misdemeanor punishable by a fine of not to exceed $1000.00 or by imprisonment not to exceed

thirty days or by both such fine and imprisonment.

The District launched the Automatic Water Softener Rebate Program - Phase II on May 1 2007.

The program provides compensation for the reasonable value of the SRWS and removal and disposal of

the SRWS at no cost to the resident if specific plumbers are used and residents that remove the units

themselves receive $50 for removal. The reasonable value of the SRWS is determined based on the sales

price installation date of the unit and a 12-year average service life expectancy for a unit. In order to be

eligible for a rebate the SRWS must have been installed prior to the March 27 2003 effective date of the

Districts SRWS installation ban ordinance.

On January 1 2009 the rebate amount was lowered from 100 percent to 75 percent of the

reasonable value of the SRWS consistent with terms of the California Health and Safety Code

Section 116787 and the Ordinance. The District is currently providing rebates of $206 to $2000 for the

removal and disposal of SRWS.

From May 1 2007 to June 30 2010 the District received 6085 Automatic Water Softener

Rebate Program - Phase II Application Forms and removed 6547 SRWS from the Santa Clarita Valley.

As a result of the Automatic Water Softener Rebate Program - Phase I and II 6980 SRWS have been

removed from the Districts service area from November 30 2005 to June 30 2010. Approximately

60 percent of the total SRWS removed were removed between January 1 2009 the effective date of the

Ordinance and June 30 2010.

The District conducted a major multimedia community-wide public education and outreach

campaign from March 25 2004 to June 30 2009. The program consisted of multiple phases and evolved

significantly over the 5-year period as a result of the launch of the Automatic Water Softener Rebate

Program - Phase I and II Saltwater Pool Ordinance and the Ordinance. Since the Ordinance required the

removal of all residential SRWS by June 30 2009 the program was pared down after that date.

From July 2009 to June 2010 the District worked successfully with local retailers to discontinue

the sale of rock salt and potassium chloride. By April 2010 four Albertsons a Do It Center a Food 4

Less two Honie Depots a Kmart two Lowes seven Ralphs a Sams Club the Sand Canyon Paint

Hardware a Stater Bros. Market and three Walmarts had remove rock salt and potassium chloride for

SRWS from their shelves and committed to not restock the products. The District also continued to send

monthly letters to new homeowners to update the chloride website with additional alternative water

conditioning units and resident reviews to participate in community events and to respond to residents

questions on the toll-free chloride hotline and dedicated email address.

Although many source control efforts have focused on the residential sector the District lias also

conducted extensive source control efforts for other sectors. For the industrial sector the District operates

a comprehensive industrial waste source control program that includes permitting inspections

monitoring and enforcement. Under this program industrial dischargers in the Santa Clarita Valley have

either been assigned a chloride discharge limit of 100 mg/L or assigned a performance-based chloride

limit that reflects implementation of chloride reduction practices to the extent technologically and

economically feasible. For the commercial sector the District is aggressively enforcing the prohibition

Rental SRWS renioved under contract with the water softening companies did not require applications forms.
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on the use of SRWS. Numerous notifications about the prohibition have been made to commercial

businesses and thousands of on-site inspections have been conducted to verify compliance. In addition

the District has required implementation of best management practices to reduce chloride discharges from

commercial swimming pools. The District is also investigating alternative disinfection methods for

Saugus and Valencia WRPs to reduce in-plant chloride loading.

The District is firmly committed to reducing chloride sources in the sewerage system to the

maximum extent technologically and economically feasible and will continue to explore innovative and

effective means to bring about this reduction.
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INTRODUCTION

2.1 Purpose

This report has been prepared in accordance with the requirements of Task 3 of the Upper Santa

Clara River Chloride Total Maximum Daily Load TMDL Implementation Plan as adopted by the

California Regional Water Quality Control Board Los Angeles Region Regional Board on May 6
2004. Task 3 requires that Six months after the effective date of the TMDL CSDLAC Districts will

submit a plan to the Regional Board that addresses measures taken and planned to be taken to quantify

and control sources of chloride including but not limited to execute community-wide outreach programs

which were developed based on the pilot efforts conducted by CSDLAC Districts assess potential

incentive/disincentive programs for residential self-regenerating water softeners and other measures that

may be effective in reducing chloride. CSDLAC shall develop and implement the source

reduction/pollution prevention and public outreach program and report results annually thereafter to the

Regional Board. Chloride sources from imported water supplies will be assessed. The assessment will

include conditions of drougllt and low rainfall and will analyze the alternatives for reducing this source.

Although Task 3 requires in part that the Santa Clarita Valley Sanitation District District

implement source control measures for chloride it should be noted that such measures began well before

the effective date of the TMDL. The District began source control efforts in the Santa Clarita Valley in

1961 with adoption of a resolution prohibiting the discharge of brines from self-regenerating water

softeners SRWS. The residential source control efforts include passage in February2003 of a

groundbreaking ordinance prohibiting the installation of residential SRWS launch in March 2004 of a

major multimedia public education program and implementation of the Automatic Water Softener

Rebate Program - Phase 1 from November 2005 to April 2007. The District also proactively created and

manages the Automatic Water Softener Rebate Program - Phase II that provides compensation to

residents for reasonable value of the SRWS and provides free removal and disposal of the unit if specific

plumbers are used. On November 4 2008 voters adopted the Santa Clara River Chloride Reduction

Ordinance of 2008 Ordinance. The Ordinance required the removal of all residential SRWS in homes

connected to the Districts sewerage system effective January 1 2009. As a result of the Districts

extensive source control efforts 6980 residential SRWS have been removed since 2005 and all SRWS

are illegal in the Districts service area. In addition to historical source control efforts this report

addresses current and planned chloride quantification and source control efforts including assessment of

chloride sources from imported water.

2.2 County Sanitation Districts of Los Angeles County

The Sanitation Districts Districts are a confederation of independent special districts serving the

wastewater and solid waste management needs of over five million people in Los Angeles County

California. Seventeen of the districts have collectively constructed an extensive regional sewer system

known as the Joint Outfall Systein which conveys and treats approximately 450 million gallons per day

MGD of wastewater from 73 cities and unincorporated county areas. The Joint Outfall System consists

of seven treatment plants/water reclamation plants WRPs and 1200 miles of large diameter trunk

sewers that form a network connecting the treatment plants and ocean outfalls off White Point on the

Palos Verdes Peninsula. The Districts also operate four WRPs in nortliern Los Angeles County.

Two plants serve the City of Santa Clarita and adjacent unincorporated areas in the SantaClarita Valley.

1

State of Califomia California Regional Water Quality Control Board Los Angeles Region Resolution No.04-004May 6 2004.
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Two other plants serve the cities of Lancaster and Palmdale. The designated beneficial uses of the

receiving waters to which the Districts WRPs discharge are diverse and vary depending on location.

These existing and potential use designations include groundwater recharge agriculture water recreation

warm fresh water habitat wildlife habitat commercial and sport fishing and rare threatened or

endangered species reproduction and early development. Solid material removed during treatment is

digested and dewatered. The resulting biosolids are either beneficially reused or landfilled.

2.3 Santa Clarita Valley Sanitation District

The Districtz owns and operates two wastewater treatment plants Saugus and Valencia WRPs in

the Santa Clarita Valley. In addition to these two plants the District operates more than thirty miles of

trunk sewers in the area and one pumping plant. The Districts service area consists of the City of Santa

Clarita and a portiott of unincorporated Los Angeles County in the Santa Clarita Valley. The Saugus

WRP has a design capacity of 6.5 MGD and the Valencia WRP has a design capacity of 21.6 MGD

collectively the two WRPs have a design capacity of 28.1 MGD.

The Saugus WRP is a tertiary treatment plant consisting of comminution grit removal primary

sedimentation nitrification/denitrification activated sludge biological treatment secondary sedimentation

coagulation inert media filtration chlorination and dechlorination. No facilities for solids processing are

located at the Saugus WRP. Instead all solids are conveyed by trunk sewer and a waste activated sludge

force main to the Valencia WRP for treatment. In 2009 the average effluent discharged from the Saugus

WRP was 4.9 MGD. The reclaimed water is discharged from the Saugus WRP to the Santa Clara River.

The Castaic Lake Water Agency CLWA is in the preliminary stages of evaluating using reclaimed water

from Saugus WRP for beneficial reuses.

The Valencia WRP is a tertiary treatment plant with solids processing facilities. Current

treatment consists of comminution grit removal primary sedimentation flow equalization

nitrification/denitrifi cation activated sludge biological treatment secondary sedimentation coagulation

inert media filtration chlorination and dechlorination. The waste activated sludge from the Saugus and

Valencia WRPs is thickened using dissolved air flotation combined with primary solids and then

anaerobically digested. The digested sludge is dewatered using plate and frame filter presses and is

beneficially reused for agricultural land application. In 2009 15.6 MGD of reclaimed water was

discharged from the Valencia WRP. The majority of the reclaimed water 15.3 MGD was discharged to

the Santa Clara River and 0.3 MGD was reused by CLWA.

It is important to point out that throughout this report chloride loadings and contributions will be

addressed collectively for both the Saugus and Valencia WRPs rather than for each individual plant.

This approach is necessary because the plants are physically interconnected to allow for raw sewage from

the Saugus service area to be treated at the Valencia WRP and to allow for the solids generated from

wastewater treatment processes at the Saugus WRP to be conveyed to the Valencia WRP for subsequent

treatment. Consequently it is difficult to delineate specific sectors and/or source contributions to the

individual WRPs however source contributions can be determined jointly for the two plants in the

District.

2
The District was historically operated by two independent sanitation districts County Sanitation District

Number 26 of Los Angeles County and County Sanitation District Number 32 of Los Angeles County and referred

to as the Santa Clarita Valley Joint Sewerage System. These two districts were merged into a single district the

Santa Clarita Valley Sanitation District of Los Angeles County as of July 1 2005 For simplicity in this report

actions taken by the County Sanitation District Number 26 of Los Angeles County and County Sanitation District

Number 32 of Los Angeles County prior to the merger will be considered as though they were actions taken by the

District
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Task 3 of the TMDL Implementation Plan requires an annual update to the Regional Board on the

sources of chloride in the District and the Districts source reduction pollution prevention and public

outreach programs. This report describes the sources of chloride in the Districts sewerage system and

the Districts source reduction pollution prevention and public outreach progranis from July 2009 to

June 2010 and discusses additional efforts that will be undertaken in the future.
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SOURCES OF CHLORIDE LOADINGS

3.1 Scope

In 2002 the District conducted a detailed investigation into sources of chloride in wastewater in

the Santa Clarita Valley. This investigation used the year 2001 as a basis and included collection of

thousands of chloride samples to fully characterize chloride loadings from industrial commercial

residential liquid waste disposal station treatment plant operations and water supply sources. The

findings are detailed in the Districts Santa Clarita Valley Joint Sewerage Systern Chloride Source

Report October 2002. The thorough investigation was used in support of passage of an ordinance

prohibiting the installation of residential SRWS also known as automatic water softeners in the Santa

Clarita Valley and was also used to choose targets for further chloride source reduction efforts.

In 2005 2006 2007 2008 and 2009 the District utilized the methodologies established in the

Santa Clarita Valley Joint Sewerage System Chloride Source Report October 2002 to analyze chloride

data collected from 2002 to mid-2009. This analysis provided updated estimates of the chloride loading

contributions from industrial commercial residential liquid waste disposal station treatment plant

operations and water supply sources and characterized the changes in the chloride loading from 2002 to

mid-2009. The estimates of the chloride loading to the Districts sewerage system during the years 2002

to mid-2009 are presented in the Chloride Source Idpntification/Reduction Pollution Prevention and

Public Outreach Plan November 2009.

This section of the report addresses the period from July 2009 to June 2010 and builds upon the

methodologies and quantification of sources established in the Santa Clarita Valley Joint Sewerage

System Chloride Source Report October 2002 Chloride Source Identification/Reduction Pollution

Prevention and Public Outreach Plan Novernber 2005 Chloride Source IdentificationlReduction

Pollution Prevention and Public Outreach Plati November 2006 Chloride Source

Identi.fication/Reduction Pollution Prevention and Public Outreach Plan November 2007 Chloride

Source Identification/Reduction Pollution Prevention and Public Outreach Plan Noveniber 2008 and

Chloride Source IdentificationlReduction Pollution Prevention and Public Outreach Plan

November 2009. In this report data have been updated to reflect the entire 2009 calendar year

January 2009 to December 2009 and the first half of the current year January 2010 to June 2010. The

purpose of this section is to provide an update on the changes in chloride loadings over time so that the

effectiveness of chloride source reducton measures can be evaluated and a planning level determination

can be made as to how to proceed with further source control efforts. However the reader should bear in

mind that the data presented herein are in many cases estimates based on numerous assumptions and best

professional judgment. Many inputs are difficult to quantify and this analysis represents the best

available information at this time.

3.2 Santa Clarita Valley Potable Water Supplies

Potable water supplied to the community contributes a significant fraction of the chloride loading

in the Districts sewerage system. This section discusses sources of potable water supplied to the Santa

Clarita Valley and provides a quantitative estimate of the amount of chloride present in the water. Water

volume and water quality data collected from the local water purveyors in the Santa Clarita Valley were

used to estimate the loadings.
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3.2.1 Groundwater and Surface Water Volumes

The relative volumes of local groundwater and State Water Project SWP water delivered in the

Santa Clarita Valley vary by water purveyor and vary from year-to-year. The volume of each type of

water served by each of the four local water purveyors for the period 2002 through 2009 is shown in

Table 3.2-1 see page T-1. The percentage of water supplied by the various sources i.e. SWP water

Alluvial Aquifer and Saugus Aquifer is detailed in Table 3.2-2 see page T-2 and summarized in

Table 3.2-3.

Table 3.2-3 Summals of Santa Clarita Valleý Potable WaterSulpl Sources

2002- ___.

2003

2004

2005

2006
-

2009

--
2007

2008

wtateWfý. I.a

_._ _.....ý_
61.2% 32.4% 6.4%

65.9% 28.8% 5.3%

65.7% 26.4% 7.9%

54.1% 37.5% - 8.5%
_.

55.1 % 36.9% 8.0%

_
58.9%__-33.3% 7.9%

55.2% 36.9% 7.9%

55.3% 35.0%o 9.6%

For the year 2009 the last year for which volume data are available total potable water

production for municipal use was 69646 acre-feet. SWP water represented 55 percent of the potable

water served to the Santa Clarita Valley community. Alluvial Aquifer water comprised 35 percent of

water served and the Saugus Aquifer contributed ten percent of water served for a total of 45 percent of

municipal water supply from local groundwater.

The water requirements in 2009 were lower than the average projection in the 2005 Urban Water

Management Plan. Compared to the previous year total water demand in the Santa Clarita Valley was

about 4.5 percent lower in 2009. The decrease in water use in 2009 is attributed to the widespread

awareness of dry conditions throughout the state aggressive conservation messaging and the decrease in

local growth.

3.2.2 Groundwaer and Surface Water Cltloride Concentrations

A variety of data sources were used to characterize source water chloride concentrations. CLWA
conducts monthly analyses of the chloride content of the treated SWP water that it supplies to local water

purveyors. CLWA data were therefore used to characterize the chloride content of SWP water. Well

sampling data from Newhall County Water District NCWD the CLWA Santa Clarita Water Division

and the Valencia Water Company VWC were used to characterize the chloride content of the local

groundwater supply. Typically these water retailers do not sample all active supply wells for chloride

every year but rather analyze a subset of wells every three years on a rotating basis. Beginning inmid-2001VWC began sampling its supply wells for chloride on a monthly basis so the chloride content of

groundwater supplied by VWC is better characterized than the chloride content of groundwater supplied

by the other water purveyors. Source water chloride concentrations are detailed in Table 3.2-4 see page

T-3 and summarized in Table 3.2-5.

1

Luhdorff Scahnanini Consulting Engineers. 2009 Santa Clarita Valley Water Report. CLWA CLWA Santa

Clarita Water Division Los Angeles County Waterworks District 36 Newhall County Water District and Valencia

Water Company. May 2010.
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The chloride concentrations of the various sources of potable supply water varied over the period

from 2002 through mid-2010. The SWP chloride concentration peaked in 2002 at 83 mg/L and decreased

steadily through the 2005-2006 seasonz reflecting precipitation patterns in northern California. The SWP

chloride concentration increased from 2006 to 2009 as a result of below normal precipitation in northern

California during the 2006-2007 2007-2008 and 2008-2009 seasons. The 2009-2010 season produced

about average precipitation in northern California that resulted in the SWP chloride concentration

remaining stable. Chloride concentrations in the shallow Alluvial Aquifer peaked in 2003 at 101 mg/L

and decreased in 2004. There was a notable decrease in chloride concentrations from 2004 to 2005

reflecting the historic heavy rainfall in southern California during late 2004 and early 2005. Due to below

normal rainfall in southern California in the 2005-2006 2006-2007 2007-2008 and 2008-2009 seasons

chloride concentrations in the Alluvial Aquifer increased from 2005 to 2009. The 2009-2010 season

produced approxiinately ten percent above normal rainfall which caused the chloride in the Alluvial

Aquifer to stabilize. Chloride concentrations in the deep Saugus Aquifer are not impacted by rainfall

patterns and thus remained relatively constant from 2002 through the first half of 2010 at about 32 to

38 mg/L.

3.2.3 Blended Water Supply Chloride Concentration

The concentration of chloride in potable water supplied to the Santa Clarita Valley each year was

estimated as a flow-weighted average of the chloride concentrations from each of the four local water

purveyors. This blended water supply chloride concentration CBWS was calculated using the equation

CBWS - WLACWD CLACWD WVWC CVWC WSCWD CSCWD WNCWD CNCWD 1
where

WLACWD Wvwc WscwD WNcwo and Wswp are the water supply production ratios for Los

Angeles County Waterworks District 36 LACWD VWC SCWD and NCWD refer to

Table 3.2-2 on page T-2 respectively and

CLncWD CvwC CscWD CNCwo are calculated chloride concentrations for LACWD VWC SC

NCWD service areas as computed using equation 2.

2
Water years run from October of one calendar year to September of the following year.
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Ci - WSWPi CSWPi WAlluviali CAlluviali WSaugusi CSaugusi

where

i represents the individual water purveyors LACWD VWC SCWD or NCWD

2

WswPi Waluviali and Wsaugusi are the fractions of a purveyors i total potable water

supply associated with SWP water the Alluvial Aquifer and the Saugus Aquifer

respectively and

CswPi Cnllvial and CsagSi are yearly average chloride concentrations for each source.

The SWP chloride data are the same for all purveyors and Alluvial Aquifer and Saugus

Aquifer data specific to each purveyor were used. For the LACWD chloride

concentration in the Alluvial Aquifer the annual average of the Alluvial Aquifer

chloride concentrations from each of the three local water purveyors was used as an

estimate since data from LACWD were not available.3 For 2005 VWC data for the

Saugus Aquifer were used as an estimate for the concentrations in the NCWD Saugus

Aquifer since data from NCWD were not available.

The resulting estimated blended water supply chloride concentrations are presented below in

Table 3.2-6. The concentration of chloride in the Santa Clarita Valley water supply peaked in 2003 at

approximately 85 mg/L and decreased until 2006. The decrease was likely due to a combination of

increased precipitation in northern California leading to lower chloride concentrations in SWP water and

increased local rainfall leading to lower groundwater chloride concentrations in the shallow Alluvial

Aquifer. For the first half of 2010 the blended water supply chloride concentration increased to 78 mg/L.

The increase in blended water supply chloride concentrations from 2006 to mid-2010 is due to an increase

in chloride concentrations in SWP water and the Alluvial Aquifer likely due to below normal total

precipitation received in northern and southern California during the 2006-2007 2007-2008 and2008-2009
seasons and near normal total precipitation in the 2009-2010 season.

Table 3.2-6 Santa ClaritaValley Estimated Blended Water Su 1 Chloride Concentration
ýýjý r -ý

2002

2003 84.6

2004 73.4

2005 56.2

2006 55.1

2007 61.4

2008 74.3

2009 77.6

2010 through June 78.2

3 A straight average of all Alluvial Aquifer chloride data for 2004 results in a chloride concentration of 90 mg/L.

However since the vast majority of the chloride data for this period are from VWC the 90 mg/L figure is primarily

representative of VWCs wells. The 97 mg/L figure is an average of the average Alluvial Aquifer chloride

concentration for the three local water purveyors with such data for 2004 and thus better represents the Alluvial

Aquifer chloride concentration throughout the area. From2002 to mid-2010 LACWD only pumped from the

Alluvial Aquifer in 2004 and 2005. During the other time periods LACWD utilized water from the SWP.
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To estimate the degree of uncertainty in the blended water supply chloride concentration

calculation an alternate method of determining the concentration was used. Under this alternate method

all chloride data for each source of water e.g. Alluvial Aquifer and Saugus Aquifer were averaged and

combined with information on the fraction of each source of water to the total water supply. If an

extensive data set were available to characterize the chloride in each source of water this calculation

method would yield the same result as the previous calculation. However since much more data are

available for VWCs wells than the other water purveyors wells the calculated blended water supply

chloride concentration using this alternate method will be more heavily influenced by VWC data. If

VWC data are representative of other wells in each aquifer this alternate method is a better calculation

method because it allows a heavier weight to the more extensive data set from VWC. However if the

chloride concentrations in the other water purveyors wells are notably different from the chloride

concentrations in VWCs wells the original method is more accurate. Using the alternate method the

blended water supply chloride concentration is calculated using the following equation

CBWS WSWP VSWP WAlluvial CA1luvial WSaugus CSaugus

where

3

Wswp Wnlluvial and Wsabs are the fractions of the total potable water supply associated

with SWP water the Alluvial Aquifer and the Saugus Aquifer respectively see

Table 3.2-3 and

CswP C.vluvial and Csaugus are yearly average chloride concentrations for SWP water the

Alluvial Aquifer and the Saugus Aquifer respectively see Table 3.2-5.

The results of the alternate calculations are presented in Table 3.2-7. For the first half of 2010

the resulting chloride concentration is within one percent of the concentration calculated using the

original method indicating that the results are not very sensitive to the calculation method used.

Table 3.2-7 Santa ClaritaValley Estimated Blended Water Supply Chloride Concentration

Alternate Calculation Method

ýý...H ýk-JSr TýýýýýT.iiý ýýý ýý ý
ý- ... ý .ý y.i- ý..ý _ -_

li -.0604 11ýY7ýý

ýS ý$Iý
ýýh

. ý
Iýý ý

ýkiýý. ý.ýNý3yý
J.-$ pz -

ý
lý

.. - ý.
V ..ýSC.-_.....-...-. ..

2002 81.0

2003 83.9

2004 73.6

2005 53.9

2006 55.2

2007 60.9

2008 75.6

2009 77.7

2010 throu h June 78.0

3.3 Infrltration Contribution

In late 2004 and early 2005 the Santa Clarita Valley experienced exceptionally heavy rainfall.

For the 2004-2005 water year running from October 2004 to September 2005 the Los Angeles County

Department of Public Works Santa Clarita Valley Rain Gauge 32Z Newhall-Soledad Division

Headquarters recently renamed to Newhall-Fire Station 73 recorded a rainfall of 50.54 inches which is

the highest seasonal rainfall on record for the area. The heavy rains caused higher than normal flowrates
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to occur at the Saugus and Valencia WRPs. The flowrates did not return to their expected values after the

rains had ceased suggesting infiltration of groundwater into the Districts trunk sewer system and into

local collector sewers and private laterals tributary to the Districts sewerage system. Infiltration is a term

indicating that shallow groundwater enters sewers in joints and cracks. Infiltration is different than

inflow inflow is intrusion of rainwater from flooded areas through manholes. Inflow occurs primarily

during but not following rainfall events.

Wastewater flowrates in the Districts sewerage system for the period 1996 through mid-2010

were evaluated. The only two years during this period where high flows were seen for extended periods

after heavy seasonal rainfall were in 1998 when seasonal rainfall was 35.77 inches and during 2005

when seasonal rainfall was 50.54 inches. Increased flows after heavy rain seasons historically have been

transitory in nature gradually abating over a period of months. Flowrates after ttie 1998 rain season

returned to normal within six months of the end of the rainy period. However the impact of infiltration

on the Districts sewerage system as a result of the 2004-2005 rainy season was considered until

December 2005. The longer time period was used because flowrates to Saugus and Valencia WR.Ps did

not decrease to approximately normal until January 2006. The longer time period for infiltration impacts

to dissipate in 2005 as compared to 1998 was probably due to heavier rainfall in 2005 than in 1998.

Estimation of the impact of infiltration on 2005 flows was done by performing a linear regression

on Districts sewerage system flow data for the calendar years 1999 to 2004. The system was not

impacted by heavy rainfalls during this period so flows during this period reflect expected treated plant

flowrates in the absence of significant infiltration. Linear regression returns the best-fit equation to

describe the data as

Flowrate 0.55685 x Year - 1097.37 where Year is the year expressed in decimal form.

Usuig this equation the excess flow due to itifiltration for 2005 was estimated as 1.74 MGD. The

chloride load contributed to the Districts sewerage system by infiltration was then estimated by

combining this average infiltration flowrate with an estimate of the chloride content of infiltration water.

Because infiltration is intrusion into sewers of shallow groundwater the chloride concentration of shallow

groundwater provides a good estimate of the chloride concentration of infiltration water. Shallow

groundwater in the Santa Clarita Valley is part of the Alluvial Aquifer. Averaging the Alluvial Aquifer

chloride concentration froin each of the three local water purveyors with such data available for

2005 results in a chloride concentration of 59 mg/L.5 The corresponding estimated chloride loading from

infiltration is 862 pounds per day for 2005. Because infiltration water has a lower chloride concentration

than other sources of water entering the Districts sewerage system the presence of infiltration water

reduces effluent chloride concentrations in the system.

From July 2009 to June 2010 there was no expected contribution of chloride from infiltration.

Details on infiltration were included in this report in order to provide context for the 2005 chloride

loading estimates.

4In both high rain years heavy rainfalls did not occur until the middle of rain year. Rain years run from October of

one calendar year to September of the following year.
5 A straight average of all Alluvial Aquifer chloride data for 2005 results in a chloride concentration of 71 mg/L.

However since the vast majority of the chloride data for this period are from the VWC as discussed in

Section 3.2.3 the 71 mg/L figure is primarily representative of VWCs wells. The 59 mg/L figure is an average of

the average Alluvial Aquifer chloride concentration for the three local water purveyors with such data for 2005 and

thus better represents the Alluvial Aquifer chloride concentration throughout the area.
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3.4 Water Reclamation Plant Operation Contribution

The operation of a WR.P requires the addition of a variety of chemicals to facilitate operation of

the plant enhance treatment and provide for disinfection of treated wastewater. When a chemical is

chlorine-based such as sodium hypoclilorite use of the chemical at the WRP results in an increase in

chloride concentration in wastewater as it is treated at the plant. This section addresses chloride increases

in Districts wastewater resulting from operation of the Saugus and Valencia WRPs.

From July 2009 to June 2010 sodium hypochlorite and ferrous chloride were used at the Saugus

and Valencia WRPs. The overwhelming majority of the sodium hypochlorite was used for disinfection of

treated wastewater to protect public health. Insignificant amounts of sodium hypochlorite were also used

at the Valencia WRP for odor control in a flow equalization basin. From December 22 2009 to

January 11 2010 and from May 11 2010 to June 30 2010 ferrous chloride was added to the raw sludge

line at Valencia WRP to control hydrogen sulfide in digester gas and prevent struvite formation in sludge

piping. The ferrous chloride was added on an experimental basis in an attempt to reduce influent ferric

sulfate chemical usage.

Sodium hypochlorite used for disinfection at the WRPs is measured and recorded in the Districts

mainframe computer system as gallons used per day. When preparing this report it was discovered that

some of the historical data contained errors. These errors were corrected and the sodium hypochlorite

data was updated from 2002 to mid-2010. Summaries of treatment plant operation chloride contributions

are presented in Tables 3.4-1 and 3.4-2.

Table 3.4-1 Concentration of Treatment Plant O1eration Added Chloride

ýý1ý9Eýý$ýSCk TaA
f
D3slo

2002

2003

0.1

0.1

0

0

2004 0.0 0

2005 0.2 0

2006 0.2 0

2007 0.1 0

2008 0.1 0

2009 0.1 0.2

throuah 0.2 1.1

0.3 15.5 15.9 10.6 14.2

0.1 13.1 13.3 13.6 13.4

0 13.8 13.8 17.8 14.7

0 I 11.5 11.7 15.8 12.5

0 12.0 12.2 10.9 11.9

0 12.5 126 J __ 11.5
- ...

12.3

0 11.4 I11.5 11.3 11.4

0 12.0 12.3 10.6 11.8

0 10.9 12.2 9.4 I 11.4
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Table 3.4-2 Treatment Plant Operation ChlorideI.oadinz

jzs tSS

on ji

und3

2002 17.98

2003 18.12
ý_

-- -
2004 18.78

2005 21.13

2006 20.83

2007 20.91

2008
-- _

2009
ý

2010 tthrouzh June k

14.2

13.4

14.7

12.5

11.9

12.3

11.4

11.8

11.4

Chloride containing cheinicals used for wastewater treatment contribute approximately

1900 pounds per day of chloride to the Districts sewerage system. The majority of the chloride is added

for wastewater disinfection. A small amount of chloride is from ferrous chloride addition into the raw

sludge line and a negligible amount of chloride is added from use of sodium hypochlorite to control odors

in the flow equalization basin at the Valencia WRP. In 2009 and the first half of 2010 treatment plant

operations contribute approximately nine percent of the chloride loading in the final effluent.

3.5 Industrial Sector Contribution

Dischargers to the Districts sewerage system can be grouped into three general categories

industrial commercial and residential. Industrial dischargers are those facilities that are involved in the

production of goods and provision of certain services including chemical manufacturers metal finishers

hospitals and municipal pools. These types of facilities are regulated under the Districts industrial

source control program and are issued permits to discharge industrial wastewater. Facilities that are not

issued industrial wastewater discharge permits are considered to be commercial facilities.

3.5.1 Overview ofIndustrial Sector

The Santa Clarita Valley is primarily a bedroom community hosting only a limited amount of

industry. The District currently permits 71 industrial wastewater dischargers in the Districts sewerage

system including the following types of facilities
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Table 3.5-1 Summary of Industrial Facilities Permitted in the SCVSD

Bottled water manufacturin 1

Car care product manufacturin 1

Correctional facilities 1

Cosmetics manufacturing 1

Deter ent manufacturin 1

Education colle es 2

Ener 1

Fastener manufacturing 1

Food manufacturing 6

Groundwater remediation 3

Hospital 1

Laboratory 2

Mail processing 1

Metal fmishing 6

Miscellaneous manufacturing 14

Personal care product manufacturin I

Pharmaceutical manufacturing 2

Photo rocessin 1

Printing 2

RV sanitary disposal station 5

Semiconductor manufacturing 1

Swiinming pools 7

Theme park 1

Truck/car wash 4

Vehicle maintenance 5

Total 71

The largest industrial discharger on the Districts sewerage system is the Peter Pitchess Honor

Rancho. This correctional facility is operated by the Los Angeles County Sheriffls Department and

houses approximately 8000 inmates. Wastewater is generated at the facility from toilets showers

kitchens cleaning on-site vehicle maintenance and a laundry that offers services to other Los Angeles

County facilities. The District receives approximately 1.3 million gallons per day of wastewater from this

facility primarily sanitary in nature. Peter Pitchess does operate a large water softener that produces

approximately 5000 gallons per day of brine but the brines are prohibited from discharge and are instead

distilled at an on-site cogeneration facility. Distilled water from this process is reused at the cogeneration

facility and the concentrated brine is hauled off-site for disposal.

The District also accepts wastewater from Magic Mountain a large amusement park that includes

a seasonally operated water park. Magic Mountain discharges wastewater to the sewer through three

separate connections. Overall the facility discharges about 117000 gallons per day of wastewater

consisting primarily of sanitary waste from park employees and visitors. Wastewater is also generated

from the water parks sand filters filter backwash vehicle maintenance operations restaurants and an

on-site laundry for employee uniforms.

The other large discharger in the District is the Henry Mayo Newhall Memorial Hospital which

discharges wastewater from three separate connections. Smaller dischargers include various types of
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manufacturers printers municipal and community pools educational institutions and recreational vehicle

sanitary disposal stations.

3.5.2 Industrial Sector Chloride Loading

To estimate the chloride loading from the industrial sector from July 2009 to June 2010 flows and

chloride concentrations froin all industries in the Santa Clarita Valley were compiled. Chloride

concentration data were obtained from two sources Districts sampling data and industrialself-monitoringdata. Districts sampling data were collected as part of routine sampling and inspection

operations. The Districts industrial chloride samples were analyzed by the Districts Water Quality

Laboratory using U.S. EPA Test Method 300.0. All appropriate sample handling and quality

assurance/quality control procedures were followed.6 Industrial self-monitoring data are data that are

collected by industries on their own effluent. The District typically requires self-monitoring for chloride

at industries in the Santa Clarita Valley. The District reviews all self-monitoring data as it is received to

ensure that samples were analyzed by appropriately certified laboratories.

In some cases chloride sample data were not available for a particular facility for a particular

year. In these cases the effluent chloride concentration was usually estimated using chloride data for the

company for a different year. For certain types of small dischargers such as municipal swimming pools

and recreational vehicle sanitary waste disposal stations data were transferred from one facility to

another. Because most facilities for which estimated chloride values were used have low flowrates the

uncertainty introduced by estimating chloride concentrations is relatively small.

To estimate the mass of chloride discharged from each industrial facility it was also necessary to

determine the flow from each facility. Flow values were taken from Districts surcharge industrial sewer

use fee database where available and from permitting information when surcharge data were not

available. Surcharge flows were determined by either direct measurement or calculated based on water

usage information from water bills. Direct measurement was used for the two facilities in the District that

discharge the largest volumes of wastewater Peter Pitchess Honor Rancho and Magic Mountain. These

facilities are required by the District to maintain continuous flow monitoring systems that are calibrated

annually to ensure a high degree of accuracy in flow data. Smaller facilities that discharge less than

50000 gallons per day are not usually required to maintain continuous flow monitoring systems. In these

cases the volume of wastewater discharged annually for surcharge purposes is determined based on

annual water usage information contained in water bills. Water usage is totaled for each year then any

additions e.g. additions through processing products or losses of water e.g. evaporation are taken into

consideration. Facilities that discharge less than one million gallons of wastewater per year are not

required to perform annual surcharge calculations. For these facilities flow is calculated on a one-tinie

basis when the permit is issued. These flow calculations are also based on water bill usage adjusted for

any additions or losses.

In estimating the loading of chloride from industrial sources it was necessary to separate the

loading of chloride added by industry from the loading of chloride present in the potable water supplied to

industries. Potable water concentrations were assumed to be the blended water supply concentrations for

the Santa Clarita Valley as discussed in Section 3.2.

6
For a more complete discussion of quality assurance/quality control procedures for chloride analyses see

Appendix 3.5-A in the Districts Chloride Source Identification/Reduction Pollution Prevention and Public

Outreach Plan November 2005.

This is an annual fee for wastewater collection treatment and disposal services for industries. All industrial

companies discharging more than one million gallons of wastewater during the fiscal year or that have high strength

waste are required to pay an annual surcharge fee. The fee is based on flow and wastewater strength.
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Estimated industrial loadings from 2002 to mid-2010 are presented in Tables 3.5-2 to 3.5-10 see

pages T-4 to T-12 and are summarized in Table 3.5-11. The estimated industrial chloride loading

decreased from approximately 1601 pounds per day in 2002 to 1555 pounds per day in the first half of

2010. The estimated chloride loading added to the system by industries above chloride present in the

water supply varied from 357 pounds per day to 707 pounds per day during the same period. In 2009

the industrial loading above blended water supply increased primarily due to increased chloride loading

from Henry Mayo Newhall Memorial Hospital. In the first half of 2010 the loading decreased to

464 pounds per day. The average chloride concentration discharged by industrial facilities dropped from

131 mg/L in 2002 to 1 l 1 mg/L in the first half of 2010. The average industrial chloride concentration is

lower than the concentration of chloride discharged at the Districts WRPs. This means that industries

may provide a diluting effect on chloride concentrations relative to other sources if all industrial sources

were removed from the Districts sewerage system the effluent chloride concentration at the plants may
increase.

Table 3.5-11 Summarv of Estimated Industrial Chloride Loadiw..4

2002

2003

2004

2005

2006

2008---
2009

2010 through 1
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3.6 Commercial Sector Contribution

3.6.1 Overview of Commercial Sector

The commercial sector as the term is used by the District consists of all non-residential

dischargers that do not hold industrial wastewater discharge permits. The commercial sector includes

retail stores restaurants motels offices professional buildings warehouses and a number of other types

of businesses.

3.6.2 Conimercial Sector Flow Volume

To estimate the amount of chloride discharged from the commercial sector it was necessary to

identify both the flow volume and chloride concentration of wastewater discharged from this sector.
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Flow volumes were determined using information from internal Districts service charge8 and connection

fee9 databases. When a commercial business is first connected to the sewer system the flow volume for

the business is determined using a standard usage unit. The usage unit varies based on the type of

business. For most business types the usage unit is 1000 square feet of occupied area. For motels and

hotels the usage unit is the number of rooms on the property. For recreational vehicle parks the usage unit

is the number of spaces and for convalescent homes the usage unit is the number of beds.

A wastewater flow rate is then assigned to the business based on the Districts standard business

parcel connection fee schedule. The connection fee schedule establishes wastewater discharge rates per

unit of usage for specific commercial business sectors based on studies conducted by the District in

developing both the service charge and connection fee program. These studies characterized typical

discharges for specific business categories. For example office buildings are assumed to discharge

200 gallons of wastewater per day per unit of usage. The unit of usage for office buildings is

1000 square feet of occupied area. Therefore a 10000 square foot office building would have ten usage

units and would be assumed to discharge 2000 gallons per day of wastewater. In some cases however

certain commercial dischargers have applied for and received assigned wastewater flowrates lower than

the standard usage units based on reduced water usage.

Summaries of the flowrates from the various commercial business types in the Santa Clarita

Valley for the years 2002 through 2010 are presented in Tables 3.6-1 to 3.6-9 see pages T-13 to T-21.

The overall commercial wastewater flowrate increased from an estimated 2.7 MGD in 2002 to 4.0 MGD
in 2010 commensurate with residential growth in the Santa Clarita Valley during this timeframe.

3.6.3 Comrnercial Sector Chloride Concentrations

Chloride concentrations in wastewater discharged by the commercial sector were taken from the

Districts Santa Clarita Valley Joint Sewerage System Chloride Source Report October 2002. As part of

the Districts 2001 chloride source identification study the District sampled wastewater from a number of

commercial business sectors. The sectors were chosen based on the potential for the businesses in the

sector to discharge non-sanitary wastes that contained elevated chloride concentrations. Business sectors

that only discharged sanitary wastes such as office buildings were excluded from sampling. Certain

other business types such as beauty salons and florists were excluded because inspection and

investigation of typical business practices at these facilities indicated that there were no operations that

added significant amounts of chloride to their wastewater.

The commercial sectors chosen for sampling were dry cleaners car washes dog grooming

hotels/motels health clubs restaurants laundromats movie theaters and retail grocery stores. The

District selected a single company from each business sector to collect monitoring samples. Companies

within a business category were reviewed based on the following criteria to select an acceptable location

8
As a special district the District is permitted to charge an assessment for the services rendered under the applicable

state law that allowed its creation. For residential and commercial uses of the Districts sewerage system this

assessment is called a service charge. In accordance with state law each fiscal year the District provides the Los

Angeles County Auditor-Controller with a listing of the land parcels within its service area and the amounts to be

charged to each parcel on the property tax roll.

9In 1981 a District-wide Connection Fee Program was implemented to provide funds for future capital expenditures

needed to acconunodate additional wastewater contributions in the Districts sewerage system. This program

requires all new users of the sewerage system as well as existing users who expand their wastewater discharge by

more than 25 percent to pay a connection fee to the District based upon the quantity and the strength of the

wastewater discharge. This connection fee applies to residential commercial and industrial users of the system.
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1. Suitabi- ity of the Sampling Point - The wastewater at the sampling location had to be

representative of only that business being evaluated e.g. no other sources of wastewater are

discharged to the sewer line which can be a problem in some shopping centers. Also the

sampling location had to collect all wastewater from the business including sanitary

wastewater.

2. Representative Oyerating Conditions - The business on the day of the sampling had to be

operating in a manner that reflected the normal operations of the business in that category.

3. Site Inspection - The sites were thoroughly inspected prior to sampling to ensure that

unauthorized chloride sources such as SRWS were not present.

4. Sampling Location Access - The sampling location had to be situated in such a manner as to

provide safe access for Districts personnel.

The sampling program included the collection of two non-concurrent 24-hour chloride composite

samples at each business type. To further ensure the validity of the data the two composite sampling

events were separated by a minimum of 40 days. Inspection of the businesses during the sampling

periods confirmed the activities at the facilities were those of a typical business day. All wastewater

samples collected from the commercial businesses were analyzed by the Districts Water Quality

Laboratory using U.S. EPA Test Method 300.0. All appropriate sampling handling and quality

assurance/quality control procedures were followed.lo The results of the sampling program are presented

in Table 3.6-10.

Table 3.6-10 2001 Commercial Sam ling Results
z

---- ýcaýai-ý--------ýýIhýoaýde
SýýYCSPa

ýC 5
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ýq.
ký F

.
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ýyp
15ý aýyý _

SLtEyýýVýý

ý.. l

Car Washes 75 6

Dog Grooming 85 16

Hotels Motels 106 37

Health Clubs 115 46

Restaurants 120 51

Laundromats 121 52

Movie Theaters 146 77

Grocers - Retail 148 79

Chloride concentrations above water supply in this table are based on

the average 2001 chloride water supply value of 69 mg/L.

o For a more complete discussion of quality assurance/quality control measures for chloride analysis see

Appendix 3.5-A in the Districts Chloride Source Identification/Reduction Pollution Prevention and Public

Outreach Plan November 2005
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Businesses not in one of the sectors listed in Table 3.6-10 were evaluated independently. For

example convenience stores were assigned a chloride value equal to local potable water plus 30 mg/L to

account for sanitary and domestic wastes.l This nominal value was assigned because no operations were

conducted that would add significant amounts of chloride to their wastewater.

3.6.4 Commercial Sector Chloride Loading

Flowrates and wastewater chloride data were combined to estimate the chloride loading from

each commercial business.type in the Santa Clarita Valley as presented in Table 3.6-11. The estimated

commercial loading of chloride above water supply contributions increased from 748 pounds per day in

2002 to 1110 pounds per day in 2010. The increased chloride loading was due to increased flows from

the commercial sector as it grew commensurate with residential growth in the Santa Clarita Valley.

The concentration of chloride added to wastewater by the conunercial sector has remained steady

over the past nine years at 33 mg/L. This concentration is significantly lower than the average amount of

chloride added to wastewater by other sources. Therefore as with the industrial sector the commercial

sector provides a diluting effect on chloride concentrations in the Districts sewerage system if all

commercial sources were removed from the District the effluent chloride concentration at the plants

would increase.

Table 3.6-11 Summar of Estimated Commercial Chloride LoadinQ

ýddý

f

2002 2.72 32.9 748

2003 2.95 32.5 800

2004 3.02 32.5 820

2005 2.99 32.7 815

2006 2.98 33.1 823

2007 3.41 33.3 945

2008 3.23 33.4 900

2009 3.92 33.1 1082

2010

through 4.02 33.1 1110

June

3.7 Liquid Waste Disposal Station Contribution

In addition to wastewater directly discharged to the sewerage system from industrial commercial

and residential sources the District accepts a small amount of wastewater that is delivered by truck also

known as hauled waste. The District operates the Saugus Liquid Waste Disposal Station which accepts

trucked loads of portable toilet septic tank and cesspool wastes at the Saugus WRP. No industrial

wastes are accepted at the station which primarily serves Santa Clarita and the outlying unsewered areas

of Canyon Country and Aqua Dulce.

11
Metcalf and Eddy Inc. Wastewater Engineering Treatment and Reuse 4ý ed. McGraw-Hil-1 2003.
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Each load arriving at the Saugus Liquid Waste Disposal Station is accompanied by a manifest.

The number of loads types of loads and volumes of wastes arriving at the station can be determined by a

review of historical manifest data. Table 3.7-1 presents a summary of the number of loads and volumes

of loads arriving at the station from 2002 to mid-2010.

Table 3 7 1 Saupus Lit uid Waste Disrtosal Station Volumes

_

1$jtt7r
_ id

xýiýMaR rý ý
2002 523 2270 948 339 5731245

2003 557 2 392 899119 6249707

2004 896 2503 1146404 5784546

2005 999 4663 1540 894 12831309

2006 1257 3439 1765512 7 367 571

2007 1233 2727 1597029 5041595

2008 1367 2860 1637258 5130228

2009 1273 2840 1573.506 5060 053

2010

through June
473

ý

1152 618265 2322211

The chloride concentration of hauled waste loads arriving at the Saugus Liquid Waste Disposal

Station was determined by direct measurement during the period from January 2000 through July 2004.

Eighty-one randomly selected loads arriving at the station were sampled and analyzed for chloride. All

samples were analyzed by the Districts Water Quality Laboratory using U.S. EPA Test Method 300.0

and all appropriate quality assurance/quality control measures were followed. Z

The results of the hauled waste sampling are detailed in Table 3.7-2 see page T-22. Chloride

concentrations in hauled waste loads varied from a minimum of 51 mg/L to a maximum of 2650 mg/L.

On average the chloride content of chemical toilet waste was found to be 1341 mg/L and the chloride

content of septage waste was found to be 175 mg/L.

The chloride mass loading from the Saugus Liquid Waste Disposal Station was determined for

the years 2002 to mid-2010 using the volumes of chemical toilet waste and septage received for each year

and the average chloride concentrations of these wastes. The results are presented in Table 3.7-3. The

contribution of chloride to the Districts sewerage system from the Saugus Liquid Waste Disposal Station

is minimal ranging from 52 to 99 pounds per day.

12
For a more complete discussion of quality assurance/quality control measures for chloride analyses see

Appendix 3.5-A in the Districts Chloride Source Identijication/Reduction Pollution Prevention and Public

Outreach Plan November 2005.
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Table 3 7 3 Sau rýus Lýýuýd Waste Dislgosal Station Chloride Loadinvs

o
ear ý

ýa iýd$1E8 pfý f9 rx P ...
pounds p@ q

._ -ý
2002 29 23 ý

52I

i 28 25 53
--ý

2003 ý-
5835 232004

-------- -
-__ý2005 47 52 99

-

2006
--

54 30 84

2007 49 20
--_- _

69

2008 50 21 71

2009 48 20 J 68-
2010 throuý ý Junei 38 19

j
57

3.8 Residential Sector Contribution

3.8.1 Residential Sector Overview

The Santa Clarita Valley consists of the City of Santa Clarita and outlying communities in

unincorporated Los Angeles County. As of January 2008 the City of Santa Clarita is the fourth largest

city in Los Angeles County with a population of 177045 and the 24th largest city in California. The City

of Santa Clarita grew 17 percent from 2000 to 2008 both as a result of influx and arinexations of

surrounding areas into the city limits. The projected City population for the year 2010 is 181000.13

The Saugus and Valencia WRPs provide wastewater treatment for the majority of residents of the

Santa Clarita Valley. Based on records from the Districts service charge database as of October 2010

the District contained 40164 detached single-family homes and 26258 non-single family housing units

e.g. condominiums apartments and mobile home parks. Of the 26258 non-single family housing

units 25835 units were identified as condominiums/towiihouses 184 were identified as duplexes

triplexes and fourplexes 216 were identified as multi-unit apartment complexes and 23 were identified

as mobile homes complexes. The 26258 non-single family housing units contained 42508 dwelling

units.

3.8.2 Residential Sector Flow Volume

The volume of flow discharged by the residential sector was estimated by finding the difference

between the flow volume discharged by the Saugus and Valencia WRPs and the flow volumes from

infiltration the industrial sector the commercial sector and the liquid waste disposal station. Because all

of these flow volumes are well characterized this differential method should provide an accurate

representation of the residential flow volume. Additionally in the Santa Clarita Valley Joitat Sewerage

System Chloride Source Report October 2002 residential flow volumes were deterrnined using both this

differential method and a rigorous modeling technique based on extensive field data collection. There

was excellent agreement in the residential flow volumes determined using the differential inethod and

using the more rigorous modeling technique.

Using the differential technique residential flowrates for the years 2002 to mid-2010 were found

to vary from 13.8 MGD in 2002 to 16.6 MGD in 2006 to 14.5 MGD for the first half of 2010 as

presented in Table 3.8-1. The overall increase in residential flow volume from 2002 to the first half of

ttýr www.santa I rita.Com/inýlýx.asxýya_e-574 Accessed September 25 2010.

2010 Chloride Source IdentircationfReduction Pollution Prevention and Public Outreach Plan 3-16

285 Pace 280 of 660



Received

March 30 2011

Commission on
State Mandates

Section 3. Sources of Chloride Loadings

2010 is commensurate with the increase in the Santa Clarita Valley population during the same period.

The flows attributed to residences have been decreasing since 2006 as a result of an increase in flow from

the industrial and commercial sectors. In addition the combined plant flows and residential flows from

2008 to the first half of 2010 show a decreasing trend. The decrease is most likely due to the economic

downturn and water conservation efforts during this time period.

Table 3.8-1 Residential Wastewater Flowrates

ýa35rs4iý 1 rýYTFýs.iý.3 0 Vn

2002 17.98 0 1.46 2.72 0.018 13.78

2003

2004

18.12

18.78

0

0

1.25

1.14

2.95

3.02

0.020

0.019

13.90

14.60

2005 21.13 1.74 1.15 2.99 I 0.039 15.21

20.83 0 1.25ýý 2.98 0.025 16.57

72007 20.91 0 18 3.41 0.018 16.10

2008 2 0.91 0 1.7
i

3.23 0.018 15.89

2009 20.43 - 1.79-- 3.92 0.018 14.70

2010

through June
20.25 0II 1.69 4.02

r

0.016 14.52

3.8.3 Residential Sector Chloride Concentratiort

To determine the chloride concentration in Santa Clarita Valley residential wastewater exclusive

of contributions from SRWS data were used from the Santa Clarita Valley Joint Sewerage System

Chloride Source Report October 2002. In this report it was noted that the typical chloride concentration

above water supply that can be expected in municipal wastewater resulting from domestic usage is 20 to

50 mg/L excluding chloride addition from domestic water softeners.1a To verify this concentration the

District examined chloride data collected as part of the corresponding commercial sampling program

which included samples from a major hotel. The operations that generate wastewater at a hotel are

similar to those in a household including toilet/faucet/shower use by guests clothes washing laundering

of linens by hotel staff and dishwashing from any on-site restaurants and cleaning of glassware used in

the rooms. The average chloride concentration above water supply in the hotel wastewater was 35 mg/L.

To further verify domestic non-SRWS chloride additions daytime15 chloride concentrations at

four residential sites in the Santa Clarita Valley with a low incidence of SRWS were examined at the

same time. The daytime chloride concentrations were believed to be representative of domestic

wastewater with no SRWS regenerate as the incidence of SRWS was low at these sites and SRWS are

usually set to regenerate at night. As shown in Table 3.8-2 both the hotel data and the literature chloride

value agree well with the daytime chloride concentrations above water supply found at the four residential

sites with low SRWS usage in the Santa Clarita Valley.

14 Metcalf Eddy Inc. Wastewater Engineering Treatnient and Reuse 4 ed. McGraw Hill 2003.
s

6 A.M. to midnight.
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Table 3.8-2 Residential Chloride Concentration Above Water Supply Com arison

I uPplN X

Literature 20 to 50

Hotel Wastewater 35

Site 1 31

Site 2 26

Site 3 28

Site 4. 39

Avera e Sites 1 to 4 31

To further quantify residential non-SRWS chloride contributions the Santa Clarita Valley Joint

Sewerage System Chloride Source Report October 2002 contained a detailed study of residentialnon-SRWSsources of chloride. Chloride loadings for human waste laundry products other cleaning

products and swimming pool backwash were individually quantified. The chloride concentration in

residential wastewater without SRWS was found to be 31 mg/L.16

3.8.4 Residential Sector Chloride Load

The residential sector chloride load exclusive of SRWS contributions was estimated using flow

and chloride concentrations as described above. The results are presented in Table 3.8-3. They indicate

that the residential added chloride load exclusive of SRWS increased from 3562 pounds per day in 2002

to about 3754 pounds per day in mid-2010. The amount of residential chloride load has been decreasing

since 2006 due a decrease in the flowrate attributed to residences as described in Section 3.8.2.

Table 3.8-3 Estimated Residential Non-SRWS Chloride Load

sý ý ýý T 1ýýýýý
rl . aýs

ls4g

ý

. .. . .

2002 13.78 31 3562

2003 13.90 31 3593

2004 14.60 31 3774

2005 15.21 31 3932

2006 16.57 31 4284

2007 16.10 31 4164

2008 15.89 31 4 108

2009 14.70 31 3800

2010 throu h June 14.52 31 3754

From 2002 to 2008 the primary source of chloride added to residential wastewater in the Santa

Clarita Valley was SRWS. The chloride contribution from residential SRWS was estimated as the

difference between the total chloride mass effluent from the Saugus and Valencia WRPs and the chloride

loadings from other sources water supply infiltration disinfection at the treatment plants industrial

commercial hauled waste and residential non-SRWS. The mass of chloride discharged from the Saugus

16
For a more complete discussion of the quantification of these sources see Section 4.6.6 in the Districts Santa

Clarita Valley Joint Sewerage System Chloride Report October 2002. For information about the quantification of

chloride concentration from residential garbage grinders/disposers see Section 3.8.3 in the Districts Chloride

Source Identification/Reduction Pollution Prevention and Public Outreach Plan November 2005.
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and Valencia WRPs for the years 2002 to mid-2010 is presented in Table 3.8-4 and the estimated

residential SRWS chloride load for the same period is presented in Table 3.8-5.

Table 3.8-4 SaueFus and Valencia WRPs Chloride Load

3J r

rttiý

gSý
V146tHtrfIrNsY

rsQv

Zý

2002 5.63 12.35 17.98 174 187 183 27431

2003 4.11 14.01 18.12 172 194 189 28564
- -...... _ _ ..........

2004 4.04 14.74 18.78 160 183 178 27887

-- -

2005
..

T 419
_

16.94 21.13 125 146 142 24_995

2006 4.85 15.98 20.83 124 136 133 23141

2007 4.94 E 15.97 20.91 136 143 141 24621
2008 5.07 15.84 20.91

J

147 _ 149---
148 25847

2009 4 86 15 57 20 43 I 139 137 137 23 418--- -__ ___----. L
__. .

2010 dthrouý1ý June 5.07 15.18 20.25 130- L 127 128 21573

Table 3.8-5 Estimated SRWS Chloride Load Pounds lýer DaN

In f I t-u q 0t ýeýsuential

SRWS._.-200Z7 j2431 0296 62 6
i

ý_ 2 80295ý6

2003 28564 12785 0
i

ý
------

ý

2018-----408 800 53 ý- - _ 89073 593
__

2004
r

-27887 11496 0 ý 2302 357 820 58 3774 9080

2005 24995 9088 86 2 2209 503 815 1
99 ý 3932 7487

2006 23 141 9 572 0 2 068 433 823 84I 4z284 5877

2007 24 621 10708 0
.

2150 469
i-

945 69 4164
_

6 116
ý.......ý._.__.......

2008 25847 12955 0 1990 540 900 71 4108 5283

2009 23418 13219 0 2013 707
-

1082 68 3800 2529

2010

through

June

21573 13205 0 1926 464 1110 57 3754 1057

The number of active residential SRWS present in the Santa Clarita Valley was estimated using

the chloride loading from each SRWS. This analysis assumes that each residential SRWS contributes a

daily chloride loading of 1.34 pounds per day above water supply. An estimate of the number of

households that are using a SRWS was then made by dividing the SRWS contribution to the residential

loading by the SRWS loading rate of 1.34 pounds per day per SRWS. The results are presented in

Table 3.8-6.

17
See the Districts Santa Clarita Valley Joint Sewerage Systern Chloride Source Report October 2002 for a

complete discussion of how the chloride loading per SRWS was determined.
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Table 3.8-6 Estimated Residential SRWS

2002 8029 5 992

2003 8907 6647

2004 9080 6776

2005 7487 5588

2006 5877 4386

2007 6116 4564

2008 5283 3943

2009 2529 1 888

2010 through June 1057 789

According to these estimates there were approximately 789 SRWS still in use in the community

as of the middle of 2010. This represents an 88 percent decrease from a maximum of about 6500 units in

the 2002-2004 timeframe. The reduction is believed to be due to the combination of a prohibition on the

installation of SRWS in the Santa Clarita Valley which became effective in late March 200318 the

successful community-wide education and outreach program launched in March 200419 the. Automatic

Water Softener Rebate Program - Phase I and II from November 2005 to June 201020 and the enactment

of the Santa Clara River Chloride Reduction Ordinance of 2008 which became effective January 1

2009.2 It should be kept in mind however that the exact numbers of SRWS in the community is

unknown and these estimates represent the best available information at this time.

3.9 Chloride Trends Loading Summary and Future Plans

3.9.1 Chloride Trends

The flow-weighted combined effluent chloride concentrations at the Districts WRPs from 1996

to June 2010 are presented in Figure 3.9-1 see page F-1. Effluent chloride concentrations in the system

began rising in 1997 when local ordinances prohibiting the discharge of brines from residential SRWS

were invalidated by court rulings. SRWS were heavily marketed to the community and became

increasingly popular. The upward trend in chloride was exacerbated by increasing chloride

concentrations in SWP water causing the chloride loading in water supplied to the community to

increase. Effluent chloride concentrations continued to rise until early 2003. In early 2003 the District

enacted an ordinance prohibiting the installation of SRWS.22 At the same time drought conditions eased

in northerri California and the chloride ooncentration in SWP water served to the community began to

drop. Chloride concentrations in the Districts sewerage system exibited a strong downward trend until

2007 due to the decrease in the chloride in the blended water supply and the Districts community-wide

outreach and rebate programs. Due to precipitation patterns in northern and southern California the

chloride concentration in the SWP water and Alluvial Aquifer has increased since 2007 contributing to

an increase in the amount of chloride in the effluent. The combined flow-weighted effluent chloride

concentration in the Districts sewerage system in the first halfof 2010 was 128 mg/L.

18 See Section 4.1.1 for details on the ordinance.

19
See Section 4.1.5 for details on the public outreach efforts.

20
See Section 4.1.4 for more information on the Automatic Water Softener Rebate Program - Phase I and II.

21
See Section 4.1.3 for a discussion of the ordinance.

22 See Section 4.1.1 for a discussion of the ordinance.
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Figure 3.9-2 see page F-2 presents a chart of trends in chloride concentrations added to the

Districts sewerage system by users of the system industrial conunercial residential and the liquid

waste disposal station. Chloride added by the system users began to increase in 1997 again

commensurate with invalidation of the ordinance prohibiting installation of SRWS. Chloride added by

the system users continued to rise until early 2003 when the ordinance was enacted prohibiting

installation of SRWS. Chloride concentrations then leveled off and began to drop in early 2004 when

community-wide outreach efforts about SRWS were implemented. They have been on a steady

downward trend since excluding the contributions from the potable water supply and wastewater

disinfection.

3.9.2 Summary of ChlorideLoadings

The breakdown of chloride loadings by sector is presented in Tables 3.9-1 3.9-2 and 3.9-3 and

graphically depicted in Figures 3.9-3 to 3.9-11 see pages F-3 to F-11.

Table 3.9-1 SCVSD Chloride Loadin s Pounds per Day
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2002 27431 12.296 0 2136 68 748 52 3562 8029

2003 28564 12785 0 2018 408 800 53 3593 8907

2004 27887 11 496 0 2302 357 820 58 3774 9080

2005 24995 9088 862 2209 503 815 99 3932 7487

2006 23141 9572 0 2068 433 823 84 4284 5877

2007 24621 10 708 0 2150 469 ._94 69 4164 6116

2008 25847 12955 0 1990 540 900 71 4108 5283

2009 23418 13 219 0 2 013 707 1082 68 3800 2529

2010

though

June

21573 13205 0 1926 ý 464 1110 57 3754 1057

Table 3.9-2 SCVSD Chloride Loadin-s Concentration ma/L
ýýý
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2002 183 82 0 14 4 5 0.3 24 54

2003 189 85 0 13 3 5 0.4 24 59

2004 178 74 0 15 2 5 0.4 24 58

2005 142 52 5 12 3 4 0.6 22 43

2006 133 55 0 12 2 5 0.5 25 34

2007 141 61 0 12 3 6 0.4 24 35

2008 148 74 0 12 3 5 0.4 24 30

2009 137 78 0 12 4 6 0.4 22 15

2010

through

June

128 78 0 12 3 7 0.3 22 6
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Table 3 9 3 SCVSD Chloride Loadiný Percen wes
z.F.

ý38Niýý.. c iý tiadsntlal

N

2002 100% 45% 0% 8% I
2% J 3% 0 2%ý-_ - 13% 29%

2003 100% 45% 0% 7% 1% 3% 00.2% 13% 31%
- - -- -

2004 1 100% 41% _-ý 3% 0.2%
-----

14% 33%--- _

2005
_

100% 37%
_

ý 3% 9% 11 2% 0.4% 16% 30%

2006 100% 41 % 0% 9% 2% 4% 0.4% 19% 25%

2007 100 % 43% 0% 9%
.

2% 4% 0.3% 17% 25%_ _ - -
2008 100% 51% 1 0% 8% 2% 3% 0.3% 16% 20%

o o2009 100% 56 o
ý

0% 09/0 03% 5% 0.3% 16% 1 1 %
%- ----2010100% 62 I0% 9%0 2/0 5/0 o0.3 /0 o17 /0 5%

through

June

The relative contribution to chloride loadings of the industrial sector commercial sector liquid

waste disposal station disinfection and residential non-SRWS has stayed relatively constant over the past

several years. The industrial sector discharges one to three percent of the total loading representing 2 to

4 mg/L of chloride in the final system effluent. The commercial sector discharges three to five percent of

the total chloride loading representing 4 to 7 mg/L chloride in the final system effluent. The liquid waste

disposal station discharges less than one percent of the total chloride loading representing about 0.4 mg/L

chloride in the final system effluent. Disinfection at the WRPs contributes seven to nine percent of the

total chloride loading representing 12 to 15 ing/L in the final system effluent. Residential non-SRWS

contributes 13 to 19 percent of the total chloride loading representing approximately 22 to 25 mg/L in the

final systetn effluent.

The two sources of chloride that have significantly varied over the past several years are chloride

in the potable water supply and chloride from residential SRWS. The estimated chloride loading from

water supply between 2002 and mid-2010 peaked in 2009 at 13219 pounds per day of chloride

representing 78 mg/L chloride in the system effluent. In the first half of 2010 the potable water supply

contributed 62 percent of the chloride load in the Districts sewerage system. The chloride loaduig from

SRWS peaked in 2003/2004 at about 9000 pounds per day representing 59 mg/L in the system effluent.

This coincided with enactment of the prohibition on installation of SRWS in the District in 2003. The

SRWS contribution maintained a downward trend in the first half of 2010 as the Automatic Water

Softener Rebate Program - Phase II Santa Clara River Chloride Reduction Ordinance of 2008 and

community-wide public outreach effort convinced residents to remove existing SRWS. For the first half

of 2010 the chloride loading from SRWS was approximately 1057 pounds per day representing about

6 mg/L in the system effluent.

The relative contributions of chloride sources exclusive of potable water supply contributions

are presented in Figures 3.9-12 to 3.9-20 see pages F-12 to F-20. The amount of added chloride loading

from SRWS has dramatically reduced from 56 percent in 2003/2004 timeframe to 13 percent in mid-2010

see Figures 3.9.13 3.9.14 and 3.9-20. Data from the first half of 2010 Figure 3.9-20 indicates that

residential SRWS continue to remain a controllable source of chloride added to wastewater in the Santa

Clarita Valley.

This analysis shows that residential SRWS should remain a primary target of the Distrcts

chloride source reduction efforts and that chloride from the potable water supply should be also

addressed to the maximum extent possible. The District should also consider further source control

efforts for the residential commercial and industrial sectors and wastewater treatment.
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3.9.3 Future Plans

The District will continue to monitor and quantify chloride sources on an on-going basis.

Continued efforts will include collection of data on industrial chloride concentrations and flowrates

industrial self-monitoring of chloride concentrations quantification of commercial flowrates tracking of

treatment plant sodium hypochlorite and ferrous chloride use tracking of volumes of wastes accepted at

the Saugus Liquid Waste Disposal Station obtaining groundwater and SWP chloride data from local

water purveyors and monitoring chloride concentrations and flowrates at the Saugus and Valencia WRPs
It is anticipated that the loading due to SRWS will continue to decrease with the further implementation

of the Santa Clara River Chloride Reduction Ordinance of 2008. An update of the chloride loading per

source category and the Districts pollution prevention and public outreach programs for July 2010 to

June 2011 will be submitted to the Regional Board next year as part of the annual progress report required

under the Upper Santa Clara River Chloride TMDL Task 3.
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CHLORIDE SOURCE CONTROL MEASURES

4.1 Residential Sector

As detailed in Section 3 the primary controllable source of chloride in the Santa Clarita Valley has

been residential SRWS also known as automatic water softeners. Therefore Districts residential source

control efforts have focused on these units. This section describes the residential source control efforts which

began in 1961. These efforts were substantially increased beginning in 2000 well in advance of deadlines

required under the Upper Santa Clara River Chloride TMDL.

4.1.1 Historical Control of Self-Regenerating Water Softeners

In 1961 the District adopted resolutions that prohibited the connection of laterals or other sewer lines

to the Districts sewerage system that included salt brines produced by the regeneration of water softeners

e.g. SRWS. This action was taken to protect the quality of the Districts wastewater and in turn to protect

the quality of water discharged to the Santa Clara River and/or the quality of water beneficially reused. The

prohibition applied to all users of the sewerage system residential commercial and industrial. In 1997 the

prohibition in effect was limited to only industrial and commercial users based on the outcome of several

lawsuits that impacted the ability of local agencies to control residential SRWS as further explained below.

In the mid-1990s the California Court ofAppeals made several significant rulings regarding the ability

of local agencies to enact ordinances to ban or restrict residential SRWS.1 Each agency had adopted an

ordinance that either banned or placed restrictions on the use of residential SRWS. In each case the Courts

ruled that restrictive ordinances prohibiting or significantly restricting residential use of SRWS were invalid as

the State had statutes in place that regulated softener performance on a statewide basis and these took

precedence over more stringent local regulations. Specifically in 1978 the state Legislature adopted

California Health and Safety Code Section 116775 that reads in pertinent part as follows

The Legislature hereby fmds and declares that the utilization of the waters of the state by residential

consumers for general domestic purposes .. is a right that should be interfered with only when

necessary for specified health and safety purposes. The Legislature further finds that variation in

water quality and particularly in water hardness throughout the state requires that on-site water

softening or conditioning be available throughout the state to insure to domestic consumers their

right to a water supply that is effective and functional for domestic requirements of the residential

household but that the on-site water softening orconditioning shall be available only as hereinafter

set forth. Emphasis added

Health and Safety Code Sections 116785 and 116790 established minimum salt efficiency ratings for

residential SRWS of 2850 grains of hardness per pound of salt and required that regeneration be based on

clock or demand control devices. The Courts determined that the statute declared that the residential use of

SRWS was a right and that the local ordinances restricting SRWS use by residents interfered with that right.

The Courts acknowledged the concerns of the agencies about impacts of salinity on water quality resulting

fromthe discharge of brine wastes into sewers but indicated that any desire to further restrict softeners would

need to be addressed by the State Legislature.2 These court decisions prevented local agencies from regulating

1

Water Quality Association et al. versus County of Santa Barbara et al. Water Quality Association et al. versus City

of Santa Maria et al. Water Quality Association et al versus City of Escondido et al.

2
96 Daily Journal D.A.R. 4450.
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residential SRWS even where there were adverse water quality impacts or where salt levels contributed by

water softeners posed an impedinient to water recycling efforts.

In 1999 Senate Bill 1006 Statutes of 1999 Ch. 969 was enacted but it did not take effect until

January 1 2003. Among other things the bill amended the California Health and Safety Code Section 116786

to establish new conditions under which a local agency could regulate SRWS.3 Health and Safety Code

Section 116786 authorized a local agency to limit the availability or prohibit the installation of residential

water softening or conditioning appliances that discharge to the sewer system through adoption of an

ordinance if three findings are made substantiated by an independent study and included in the ordinance.

The fmdings inust include the following

The local agency is not in compliance with either their NPDES permit or their water reclamation

requirements

Limiting the availability or prohibiting the installation of the appliances is the only available means

of achieving compliance with the permit or reclamation requirements and

The local agency has adopted and is enfor.ing regulatory requirements that limit the volutnes and

concentrations of saline discharges from non-residential sources to the sewer system to the extent

technologically and economically feasible.4

The independent study was required to include a quantification of all sources of salinity including

residential water softening residential consumptive use industrial and commercial discharges and seawater or

brackish water infiltration and inflow into the sewer collection system. The study was also required to identify

remedial actions taken to reduce the discharge of salinity into the sewer system from each source to the extent

technologically and economically feasible to bring the local agency into compliance with its permit

requirements.

In addition changes to the statute enacted through Senate Bill 1006 increased the minimum operating

efficiencies for all residential SRWS sold after January 1 2000 fiom 2850 to 3350 grains removed per pound

of salt added. These ininimum operating efficiencies increased to 4000 grauis retnoved per pound of salt

added for residential SRWS sold after January 1 2002. The amended statute also specified that the

regeneration cycle of all residential SRWS sold after January 1 2000 should be demand controlled or initiated.

Historically older SRWS were timer-controlled meaning that the regeneration cycle was controlled by a clock

which would trigger the regeneration cycle based on a preset cycle independent of whether or not the

exchange capacity of the resin beads was exhausted.

Under Senate Bill 1006 new ordinances enacted by local agencies must be prospective in nature and thus

residential water softening devices installed before the effective date of a new ordinance were automatically

grandfathered in.

4
These provisions of Senate Bill 1006 SB 1006 were amended by Assembly Bil1334 AB 334 which was enacted

August 4 2003 and took effect January 1 2004. AB 334 changed these provisions to require that limiting the

availability or prohibiting the installation of the appliances is a necessary means of achieving compliance with

waste discharge requirements or water reclamation requirements. The determination of whether it is a necessary

means of compliance must include an assessment of the technological and economic feasibility of alternatives to the

ordinance and an assessment of the potential saline discharge reduction as a result of the ordinance. However the

Districts ordinance was adopted prior to the enactment of AB 334 so the original provisions of SB 1006 were

followed.
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In 2001 the District began preparation of the independent study required for adoption of an ordinance

prohibiting the installation of SRWS. The study quantified chloride contributions in the Districts sewerage

system for the year 2001. It examined the amount of chloride entering the system from potable water

industrial waste commercial discharges hauled waste residences and wastewater treatment plant operations.

It included extensive sampling and flow monitoring in six Santa Clarita Valley neighborhoods conducted in

February August and October 2001. The study also detailed efforts that had been taken thus far to control

and reduce chloride discharges. The report describing the study Santa Clarita Valley Joint Sewerage System

Chloride Source Report was released in October 2002.

The findings of the report were reviewed by an independent panel convened by the National Water

Research Institute. This panel the National Water Research Institute Independent Review Panel Panel was

charged with the task of independently studying the report and offering its findings and recommendations

relative to making a determination of whetlter the District could and should regulate SRWS in accordance with

state law. The panel verified the findings in the report and substantiated that the District was taking the

necessary actions to restrict non-residential sources of chloride pursuant to California Health and Safety Code

Section 116786.

Subsequent to the panels determination an ordinance was drafted and later adopted by the Districts

Board of Directors on February 25 2003.5 It became effective thirty days after adoption on March 27 2003.

A violation of the ordinance is a misdemeanor punishable by a fme not to exceed $1000.00 imprisonment not

to exceed thirty days or both.

The District began efforts to publicize the ordinance as soon as it was introdttced. Duritig February

and March 2003 the District conducted outreach to local newspapers radio stations home developers

plumbers contractors and water system conditioning vendors regarding the ordinance. The Districts chloride

website was also updated to include information about the ordinance. Letters were then sent to all households

in the Districts service area.

Because the ordinance did not prohibit the sale of SRWS6 a key element of implementing the

ordinance was to obtain agreement from local retailers to voluntarily stop selling the units. In March and

Apri12003 staff from the District the Regional Board and the City of Santa Clarita met with the local retailers

that were selling SRWS. All eight retailers agreed to stop selling SRWS. These retailers were Sears Costco

Lowes OSH Castons TV Appliances Warehouse Discount Center and two Home Depot stores. Costco

also stopped selling rock salt and potassium chloride in their local stores.

During this period the District also began compiling a list of acceptable alternatives to SRWS.

Vendors were put on the list at their request. Before adding a new vendor to the list the vendors system was

reviewed to ensure that it did not produce a high-chloride waste product. Vendors of acceptable alternative

systems were sent letters stating that their systems were acceptable for installation in the Santa Clarita Valley.

A list of approved alternative systems was initially only sent to residents upon their request but was later added

to the Districts chloride website to provide wider distribution.

5
The District was historically operated by two independent sanitation districts County Sanitation District

Number 26 of Los Angeles County and County Sanitation District Number 32 of Los Angeles County and referred to

as the Santa Clarita Valley Jouit Sewerage System. These two districts were merged into a single district the Santa

Clarita Valley Sanitation District of Los Angeles County as of July 1 2005. For simplicity in this report actions

taken by the County Sanitation District Number 26 of Los Angeles County and County Sanitation District Number

32 of Los Angeles County prior to the merger will be considered as though they were actions taken by the District.

6
State law allowing prohibitions on the installation of SRWS does not allow for sales prohibitions.
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4.1.2 Califorttia Health and Safety Code Sectiott 116787

As detailed in Section 4.1.1 the District adopted an ordinance in accordance witli SB 1006 that

prohibited the installation of new residential SRWS in the Santa Clarita Valley after March 27 2003.

However SB 1006 did not allow a local agency to adopt an ordinance requiring the removal of SRWS that

were installed prior to the effective date of the ordinance. To facilitate the timely removal of all residential

SRWS the District and the City of Santa Clarita worked with Senator George Rurmer 17th Senate District on

the enactment of Senate Bi11475. The bill added Section 116787 to the Califomia Health and Safety Codeto

provide the District with the authority to adopt an ordinance to require the removal of all previously installed

residential SRWS if specific findings are met. A copy of Section 116787 of the California Health and Safety

Code is provided in Appendix 4.1-A. This is a special statute applicable only in the Santa Clarita Valley due to

the unique circumstances associated with the requirements for reductions of chloride in order to attain water

quality standards in the Santa Clara River. Because of concerns expressed during the legislative process about

requiring residents and businesses i.e. SRWS rental companies to remove equipment legally purchased

installed and operated and the attendant loss of use and capital investment that would be associated with such

a new requirement the bill carefully balances the rights of SRWS owners in the Santa Clarita Valley witli the

desire to expeditiously and cost-effectively reduce chloride levels in wastewater.

The statute required a phased voluntary and mandatory program to compensate residerits for the

reasonable value and cost of removal and disposal of the SRWS unit. Under the voluntary program offered

prior to the effective date of the ordinance residents would be compensated for 100 percent ofthe reasonable

value of the removed appliance under the mandatory program after the effective date of the ordinance the

compensation would be at the 75 percent level. This differential compensation rate was intended to provide an

incentive for owners to remove their units sooner prior to a inandatory reinoval program going into effect.

Compensation is required to be made available if the owner disposes of the unit and provides written

confirmation of the disposal. In determining reasonable value of residential SRWS the statute required the

District consider information provided by manufacturers of residential SRWS and providers of water softening

or conditioning appliances and services in the Districts service area regarding purchase price useful life and

the cost of installation removal and disposal. For rental units the statute allows owners to voluntarily waive

the 100 percent or 75 percent compensation and allows them to avoid the disposal requirement and retain

ownership of the units for salvage or reuse elsewhere if the owner provides written confirmation that the

appliance has been removed from the home for use in a location outside the Districts service area.

Prior to the adoption of an ordinance prohibiting SRWS the statute required that the District make a

finding that the removal of residential SRWS is a necessary and cost-effective means of achieving timely

compliance with waste discharge requirements water reclamation requirements or a TMDL. In determining

what constitutes a necessary and cost-effective means of achieving compliance ttie District was required to

assess all of the following

1 Alternatives to the ordinance

2 The cost-effectiveness and timeliness of the alternatives as compared to the adoption of the ordinance

3 The reduction in chloride levels to date resulting from the voluntary compensation program

irnplemented

The bill was passed by the Legislature on August 31 2006 and signed into law on September 22 2006 Statutes of

2006 Chapter 393.
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4 The potential reduction in chloride levels expected as a result of the mandatory compensation

program

5 Adoption and enforcement of regulatory requirements that limit the volume and concentrations of

saline discharges from non-residential sources to the extent that is technologically and economically

feasible

6 Based on available information sufficient wastewater treatment capacity exists inLos Angeles County

to make portable exchange water softening services available to residents affected

7 Based on available information the adoption and implementation of the ordinance will avoid or

significantly reduce the costs associated with advanced treatment for salt removal and brine disposal

that otherwise would be necessary to meet the TIvIDL.

Finally the ordinance must be approved in a referendum by a majority vote of the qualified voters

prior to taking effect and the ordinance may not take effect prior to January 1 2009.

4.1.3 Santa Clara River Chloride Reduction Ordinance of 2008

The Districts Board of Directors introduced the Santa Clara River Chloride Reduction Ordinance of

2008 Ordinance on May 27 2008 and it was adopted on June 11 2008. A copy ofthe Ordinance is attached

as Appendix 4.1-B. The Ordinance was supported by the requisite findings detailed in the StaffReport in

Support ofFindings Necessary forAdoption ofan Ordinance Pursuant to California Health and Safety Code

Section 116787 with Addendum. The key findings of the report are summarized as follows

Q SRWS are a major source of chloride loading to the Districts Valencia and Saugus WRPs through the

sewer system and the District estimates that the maximum active SRWS chloride loaduig to the WRPs prior

to the Districts public outreach efforts was approximately 8700 pounds per day.

Q A voluntary SRWS removal program which provides rebates to residents has been active since

November 2005.

Q The District estimates that the remaining active SRWS chloride loading is approximately 6400 pounds per

day.

Q The total achievable reduction in chloride loading as a result of the voluntary rebate program is estimated at

4400 pounds per day. Including the Districts agreements for the removal of rental SRWS units a total of

3300 SRWS are expected to be removed prior to adoption and implementation of the Ordinance.

Q Engineering design consultants have assessed the various treatment-based alternatives to comply with the

TMDL and have determined that advanced treatment consisting of microfiltration and/or membrane

bioreactors and reverse osmosis and brine disposal are the only reliable and least costly treatment

tecmologies to remove chloride.

Q The estimated cost to remove the remaining active SRWS within the Districts service area through the

Ordinance is significantly less than removing the equivalent load of chloride through advanced treatment

and brine disposal.
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Q The removal of the remaining active SRWS chloride load through adoption and implementation of the

Ordinance would be more timely than through the removal of the equivalent chloride loading with advanced

treatment and brine disposal.

o The potential additional reduction in chloride loading beyond the completion of the voluntary rebate

program through a mandatory program requiring removal of SRWS is estimated at 4300 pounds per day.

Q The District has limitedchloride loading of non-residential discharges commercial and industrial sources

to the extent that it is technologically and economically feasible.

Q Sufficient treatment capacity exists in Los Angeles County to provide for disposal ofbrine wastes generated

from portable exchange water softeners that mayserve the Santa Clarita Valley as a result of any mandatory

program requiring removal of SRWS.

o The removal of the remaining active SRWS chloride load through mandatory program requiring removal of

SRWS would significantly reduce the cost of compliance with the TMDL.

In accordance with the provisions of Section 116787 of the California Health and Safety Code the

Ordinance must be approved by majorityvote in a voter referendum within the Districts service area before it

is effective. The Ordinance appeared as Measure S on the November 4 2008 ballot. The text of Measure S

appears below

DISTRICT
SANTA.CLABITA VALLEY SANITAiIDN DISTRICT

SPECIAL ELECTION

To reduce cHoride evek in b Sarta Clara Riuer as rqired by to stale 0 158 YES O0
Ca$fOrria aNnpNme faWue rge inaws for Iha suaamers of 6hi SaMa

CW4ýUaley SanRabon OlshicG of Los ArgCks Counly shaL c ordhmree 159 NOQ
be adoW reqririrg the ranaal d aNt poftg a canpensatlon progmn far

aV hstaYe.d residenUal .satt-base 4-regenergng wata sortereis wiUiin

tl
r
e Datrids service afea

ENDOF BALLOT

Voters overwhelmingly approved Measure S on November 4 2008 with almost two-thirds of them

voting in favor. Measure S received 55502 votes 64 percent in favor and 31192 votes 36 percent against.8

The District is the first and only agency in California to have adopted such an ordinance.

In accordance with the provisions of Section 116787 of the California Health and Safety Code the

Ordinance took effect on January 1 2009. On January 1 2009 the District began compensating owners of

residential SRWS within its service area for 75 percent of the reasonable value of each- removed residential

SRWS and the reasonable cost of the removal and disposal ofthat residential SRWS.9 The Ordinance required

the removal and disposal of all existing SRWS installed in the Districts service area by June 30 2009

180 days after the effective date of the Ordinance.

$
County of Los Angeles Department of Registrar/County Clerk November 4 2008 General Election Final Official

Election Returns http-//rrcc.co.1a.ca.us/elect/0$110018/rr0018 l.html-ssi accessed October 28 2009.
9

See Section 4.1.4 for more information on the Automatic Water Softener Rebate Program - Phase I and II.
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The District performed community-wide public outreach to inform residents of the terms of the

Ordinance and to encourage compliance.10 The District also withheld administrative enforcement actions to

allow all affected residents adequate time to remove their installed residential SRWS. The District intends to

enforce the Ordinance by monitoring flows within the sewer system to determine the locations of residential

SRWS and/or conducting inspections upon reasonable notice of any residence that discharges to the sewer

system.

The District may issue a Notice of Violation to any person who failed to remove a residential SRWS as

required by the Ordinance. A Notice of Violation shall allow a period of sixty days to correct the violation and

to remove and dispose of the installed residential SRWS. Any person violating the Ordinance after issuance of

Notice of Violation and the subsequent sixty day period shall pay an administrative fine to the District in an

amount not to exceed $1000.00 for such violation. Any person who has received a Notice of Violation may
within thirty days request a hearing and review by a hearing officer ofthe District. Violations ofthe provisions

of the Ordinance followuig the issuance of a final Administrative Order is a misdemeanor punishable by a fine

not to exceed $1000.00 or by imprisonment not to exceed thirty days or by both such fine and imprisonment.

4.1.4 Automatic Water Softener Rebate Program - Phase I and II

The District initiated the Automatic Water Softener Rebate Program -Phase Ion November 30 2005.

The program provided a $100 rebate to residents that removed their SRWS or a $150 to residents that removed

their SRWS and replaced it with a qualified alternative unit such as portable exchange tank service or anon-saltwater conditioning device. The Automatic Water Softener Rebate Program - Phase I led to the removal of

433 SRWS between December 2005 and April 2007. The total expenditure on rebates for residents that

removed their SRWS was approximately $52000. Detailed information on the Automatic Water Softener

Rebate Program - Phase I is available in Section 4.1.3 in the Chloride Source Identification/Reduction

Pollution Prevention and Public Outreach Plan November 2006 and the Chloride Source

IdentificationlReduction Pollution Prevention and Public Outreach Plan November 2007.

The Automatic Water Softener Rebate Program - Phase H was developed between June 2006 and

April 2007 and launched on May 1 2007. The program provides residents with compensation for the

reasonable value of their SRWS and for free removal and disposal of their unit if specific plumbers are used.

The program is intended to be consistent with the provisions for a voluntary and mandatory program under the

terms of the California Health and Safety Code Section 116787. Detailed information about the program

development is provided in Section 4.1.4 in the Chloride Source IdentificationJReduction Pollution

Prevention and Public Outreach Plan November 2007.

The Automatic Water Softener Rebate Program - Phase II offered rebates for 100 percent of the

reasonable value of non-rental SRWS installed in the Districts service area prior to March 2003 from May 1

2007 to December 31 2008. Rebates of $325 to $2000 per SRWS for the removal and disposal of non-rental

SRWS were available from May 1 2007 to January 31 2008. On February 1 2008 the minimum value was

reduced to $275 to account for the additional depreciation of the SRWS. Rebates of $275 to $2000 per SRWS

were available from February 1 2008 to December 31 2008.

On January 1 2009 the rebate amount was lowered to 75 percent of the reasonable value of the SRWS
consistent with terms of the California Health and Safety Code Section 116787 and the Ordinance. The

minimumvalue of the rebates was also lowered to $206 75 percent of $275. The District continues to provide

0
See Section 4.1.5 for more information on community-wide public outreach efforts.
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rebates of $206 to $2000 for the removal and disposal of non-rental SRWS installed in the Districts service

area prior to March 27 2003.

In order to treat all community members equally residents that participated in the Automatic Water

Softener Rebate Program- Phase I are eligible for the difference between the new rebate amount and the $100

or $150 incentive provided under the prior program. Between May 1 2007 and June 30 2010 the District

received 205 rebate applications from participants in the Automatic Water Softener Rebate Program-Phase I

requesting consideration for an additional rebate. The last application received from an Automatic Water

Softener Rebate Program - Phase I participant for a supplemental rebate was on Apri18 2008. It is unlikely

that the District will receive additional Automatic Water Softener Rebate Program - Phase II Application

Forms from Automatic Water Softener Rebate Program - Phase I participants.

For new participants in the Automatic Water Softener Rebate Program - Phase II residents obtain an

application form on the Districts chloride website at www.lacsd.org/chloride. For residents that do not have

access to the Internet they may call the Districts toll-free hotline at 877 CUT-SALT and request an

application form to be mailed. Residents complete the one-page application form and mail or fax it back to the

District. In order to expedite processing of the application residents are encouraged to provide verification of

the SRWS purchase using one or more of the following documents if available dated receipt contract

original service agreement or other relevant paperwork.

The District reviews the application form and attached documentation to evaluate eligibility for the

program. Once the application is deemed complete the District uses all available information to verify data

provided on the application form and to determine the reasonable value ofthe SRWS. The reasonable value of

the SRWS is based on the sales price and installation date of the unit and a 12-year average service life

expectancy for the unit. Depending on the age make and model of the SRWS rebates for individual units

may range from $206 to $2000.
1 A minimumvalue of $206 is offered for all non-rental SRWS installed prior

to March 27 2003.12

After the reasonable value ofthe SRWS is calculated the District prepares an Authorization for Rebate

letter that states the address at which the SRWS is installed the make model and serial number ofthe SRWS
and the rebate offer amount. Two copies of the Authorization for Rebate letter one copy on white paper and

one copy on yellow paper and a List of Approved and Licensed Plumbers are mailed to the resident. An

example of an Authorization for Rebate letter is provided in Appendix 4.1-C.

The purpose of the Authorization for Rebate letter is to inform the resident on the rebate offer amount

before the unit is disconnected and removed. This procedure was established to eliminate confusion and

disagreements after the SRWS is removed. Since the rebate offer is based on a depreciated value the rebate

offer amount will be honored if the SRWS is removed within sixty days of the date on the Authorization for

Rebate letter. If the SRWS is not removed within sixty days the resident may request a recalculated

Authorization for Rebate letter. The Authorization for Rebate - Recalculation letter requires the removal of the

SRWS within 30 days. The Authorization for Rebate letter also states that in order for the resident to receive

the rebate the SRWS must be removed and disposed of using contractors on the List of Approved and

Licensed Plumbers or by an authorized Districts representative. In addition to facilitate the removal of the

SRWS the resident is asked to stop adding rock salt or potassium chloride to the unit.

t Rebates for individual units varied from $325 to $2000 from May 1 2007 to January 31 2008 and from $275 to

$2000 from February 1 2008 to December 31 2008.

12 A minimum value of $325 was offered from May 1 2007 to January 31 2008 for all non-rental SRWS installed

prior to March 27 2003. A minimum value of $275 was offered from February 1 2008 to December 31 2008.
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After the resident receives the Authorization for Rebate letter the resident may contact a plumber on

the List of Approved and Licensed Plumbers to schedule the removal and disposal of the SRWS. Removal and

disposal of the unit is at no cost to the resident if a plumber on the Districts List of Approved and Licensed

Plumbers is used. The District has verified that the plumbers on the list are licensed and bonded per the

requirements of the State of California but the list does not constitute an endorsement by the District of any

particular contractor.

For convenience some of the contractors on the List of Approved and Licensed Plumbers offer

alternative non-salt water treatment units. The contractors that offer alternative units are marked with an

asterisk. The installation of a non-salt water conditioning system is not required for participation in the

Automatic Water Softener Rebate Program - Phase lI.

When a plumber is called to remove a SRWS the plumber will first verify that the resident has a

Districts Authorization for Rebate letter and confirm that the unit is a SRWS. Then the plumber will

disconnect disable and remove the unit from the address stated on the Authorization for Rebate letter and

return the on-site plumbing to an operable state. The plumber is required to collect the yellow copy of the

Authorization for Rebate letter and document the make model and serial number of the SRWS and the date

the unit was removed on the yellow copy. The plumber also writes the street address of the residence where

the SRWS was installed in permanent marker or spray paint on the unit. The plumber then transports the

SRWS to the central yard near the Saugus WRP.

If desired a resident may disconnect the unit themselves or use a plumber not on the List of Approved

and Licensed Plumbers. The District provides an additional $50 rebate for parts and materials to these

residents. The Authorization for Rebate letter states that the resident should contact the District after the unit is

disconnected and schedule pickup of the unit. Currently District staff is available to pickup units on

Wednesdays and Thursdays.13 Before removing the SRWS from a property District staff verifies that the unit

was installed at that location and that the resident received the Authorization for Rebate letter. After

confirmation of these items District staff loads the SRWS onto the truck. In some cases for example if they

have already installed an alternative non-salt water conditioning unit residents would like their SRWS picked

up before the rebate amount is determined. In these cases District staff requests that the resident sign a form

stating that the rebate amount has not been determined at this time and once the SRWS is removed from the

property the SRWS will be destroyed.

Daily District staff creates an inventory ofthe SRWS at the yard. To receive payment the plumber is

required to send to the District the yellow copy of the Authorization for Rebate letter for each SRWS removed

and an invoice. District staff confirms the information on the SRWS removed matches the information

provided by the resident on the application form and that the SRWS was received at the yard. Once the

verification procedure is complete the District initiates payment to the resident and the plumber.

In May 2007 the District estimated that approximately one-quarter of the SRWS installed in the

District were rental units. The Automatic Water Softener Rebate Program - Phase II provided a $100 rebate to

residents that remove their rental SRWS from May 1 2007 to January 31 2008. The Automatic Water

Softener Rebate Program- Phase II compensation to residents for rental SRWS sunset on January 31 2008 as

13

Previously District staff was available to pickup units Monday through Friday. Due to a reduction of the number

SRWS pickup requests the available pickup days were reduced to Wednesday and Thursday in May 2010.

Currently pickups are available from 800 a.m to 230 p.m. or 1100 a.m. to 700 p.m. on Wednesdays depending

on requests from residents and from 800 a.m. to 230 p.m. on Thursdays. Additional pickup days will be added if

needed.
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a result of the contractual agreements the District formed with the retail water softening companies discussed

below.

To expedite removal the District developed contractual agreements with the retail water softening

companies that provide rental SRWS units to residents in the District for the removal of approximately

1580 rental units by June 2009. The agreements provide compensation for eligible units that are removed

disabled and surrendered to the District within the allocated time period. Rayne Dealership Corporation

signed an agreement with the District on September 122007 to remove approximately 530 rental SRWS from

the Districts service area by October 31 2008. On December 12 2007 Culligan Water Conditioning of

Orange County signed an agreement for the removal of approximately 1000 rental SRWS by June 30 2009

and Guaranteed Water Systems Incorporated agreed to remove approximately 50 rental SRWS by December

31 2008. These three companies provide the majority of rental service for SRWS in the Santa Clarita Valley.

As of June 30 2010 Rayne Dealership Corporation removed 529 rental SRWS Culligan Water

Conditioning of Orange County removed 260 rental SRWS and Guaranteed Water Systems removed 37 rental

SRWS. A total of 826 rental SRWS were removed by June 30 2010 as a result of these agreements. Rayne

Dealership Corporation has confirmed that they have removed all known rental SRWS. The District is

currently working with Culligan Water Conditioning of Orange County and Guaranteed Water Systems

Incorporated to confirm that all known rental SRWS have been removed. The actual number of rental SRWS

in the Districts service area was significantly lower than originally estimated by the three companies.

High Desert Water Conditioning Itic. in Acton contacted the District in June 2009 stating that the

company had rental SRWS in the Districts service area that needed to be removed per the Ordinance. The

District agreed to provide the company with rebates of 75 percent of the reasonable value of each SRWS and a

$50 rebate per SRWS for parts and materials for the disconnection and removal of the units. The company

delivered the removed units to the Districts yard for verification and disposal. The company also provided the

District with the estimated cost of each SRWS and the original installation date of the unit. All High Desert

Water Conditioning Inc. rental SRWS qualified for the minimum rebate amount of $206 plus $50 for parts

and materials totaling $256 per SRWS. High Desert Water Conditioning Inc. removed 27 rental SRWS from

the Districts service area in June 2009. A negligible number of SRWS units operating in the Santa Clarita

Valley may be rented to customers from other companies but no specific information about these units is

available to the District at this time.

The District received 6085 applications from new participants in the Automatic Water Softener

Rebate Program - Phase H from May 1 2007 to June 30 2010. Figure 4.1.1 see page F-21 shows the

cumulative number of applications from new participants for the Automatic Water Softener Rebate Program -

Phase 11 received by the District from May 2007 to June 2010. Approximately 68 percent of the applications

for the Automatic Water Softener Rebate Program - Phase II were received after passage of Measure S on

November 4 2008.

From May 1 2007 to June 30 2010 the Automatic Water Softener Rebate Prograrn - Phase II

removed 6547 SRWS of which 5694 SRWS were owned by residents or rentals removed by residents and

853 were rental SRWS removed by the retail water softening companies. Figure 4.1.2 see page F-22 shows

the cumulative number of units removed from May 1 2007 to June 30 2010 as a result of the Automatic

Water Softener Rebate Program- Phase U. From November 30 2005 to June 30 2010 the Automatic Water

Softener Rebate Program - Phase 1 and II removed 6980 SRWS from the Santa Clarita Valley. Figure 4.1.3

see page F-23 shows the cumulative number of units removed from November 30 2005 to June 30 2010 as

a result of the Automatic Water Softener Rebate Program - Phase I and II.
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Approximately six percent of the total SRWS removed 433 units were removed during the Automatic

Water Softener Rebate Program - Phase I. An additional 2400 SRWS 34 percent were removed during the

voluntary removal period from May 1 2007 to December 31 2008 Approximately 60 percent of the total

SRWS removed 4147 units were removed from January 1 2009 the effective date of the Ordinance to

June 30 2010. These statistics highlight the effectiveness of the mandatory removal provision in the

Ordinance in reducing the number of SRWS from the Districts service area.

As detailed in Section 4.1.5 below the Automatic Water Softener Rebate Program - Phase II was

accompanied by a public outreach campaign in order to inform residents and encourage full community

participation.

4.1.5 Public Education and Outreach Efforts

In July 2002 after research in preparation for the Santa Clarita Valley Joint Sewerage System

Chloride Source Report October 2002 showed that SRWS were the primary controllable source of chloride

beyond the potable water supply the District conducted a pilot-scale outreach program to reduce use of

residential SRWS in the Santa Clarita Valley. The program targeted thvo neighborhoods Stevenson Ranch and

Fair Oaks Ranch that were identified during the Districts residential chloride sampling efforts in 2001 as

neighborhoods with high usage of SRWS.Ia

After passage of the ordinance prohibiting the installation of SRWS in February 2003 and coinpletion

of the initial publicity in 200315 the District focused its residential source control efforts on a large public

education and outreach program. The major inultimedia community-wide components of the campaign began

on March 25 2004 and concluded on June 30 2009. The program consisted of multiple phases and evolved

significantly over the 5-year period as a result of the launch of the Automatic Water Softener Rebate Program -

Phase I and II16 Saltwater Pool Ordinance17 and the Ordinance.18

The District used a competitive process to select a consultant for the development and implementation

of the community-wide public education and outreach efforts. The social marketing firm ORorke Inc.

ORorke was selected and worked on the project from September 2003 to June 2009. Smaller scale public

outreach efforts continued from July 2009 to June 2010 utilizing District staff.

The first phase of the public education and outreach program was geared towards increasing the

awareness of the impacts of SRWS. The program was launched with a press event in March 2004. During the

spring of 2004 the District developed and aired a thirty-second cable television advertisement entitled Hard

Facts. In addition the District mailed a postcard to all 56000 households connected to the sewer system

updated the chloride website wvw.1acsd.org/cjhoride launched a dedicated toll-free hotline877-CUT-SALTand participated in the CLWAs Annual Open House.

The second phase of the campaign from fall 2004 to spring 2005 focused on encouraging residents to

unplug thcir SRWS. During this phase the District ran two thirty-second cable television advertisements the

revised second edition Hard Facts commercial and a newly developed Unplug advertisement. In addition

14
For additional details on the Districts pilot-scale public outreach efforts see Section 4.1.2 in the Districts

Chloride Source Identification/Reduction Pollution Prevention and Public Outreach Plan November 2005.

15
See Section 4.1.1 for more information on the public education and outreach program from February 2003 to

December 2003.
16 See Section 4.1.4 for more information on the Automatic Water Softener Rebate Program - Phase I and II.

17
See Section 4.1.6 for more information on the Saltwater Pool Ordinance.

18
See Section 4.1.3 for more information on the Ordinance.
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the District hosted a SRWS alternative vendor fair in conjunction with the City of Santa Claritas River Rally

issued a press release promoting the vendor fair modified the chloride website to list alternatives to SRWS and

allow Santa Clarita Valley residents to submit reviews on alternative units mailed a postcard to all

58000 sewered households submitted articles to homeowners association newsletters mailed letters to

homeowners associations distributed brochures and postcards to the Santa Clarita Valley Realtors

Association and asked local retailers to stop selling rock salt and potassium chloride. The District also mailed

a targeted outreach postcard to 11000 households that had changed ownership since 1997 and began mailing

letters monthly to new homeowners in the Santa Clarita Valley.

An updated campaign was introduced in the fall of 2005 to provide information on the Automatic

Water Softener Rebate Program - Phase I and enactment of the Saltwater Pool Ordinance. This phase of the

program featured an improved chloride website with new web pages for the Automatic Water Softener Rebate

Program Saltwater Pool Ordinance and How to Remove Your Automatic Water Softener and a moreuser-friendlyAutomatic Water Softener Alternatives webpage. In addition the multimedia program included

launch of a dedicated email address cutsalt2lacsd.ora airing of the second edition Hard Facts and the

Unplug cable television advertisements airing of the third edition Hard Facts advertisement on cable

television and at two 21-megaplex Edwards Cinemas mailing a letter and distributing a door hanger to all

62000 households connected to the District press event showing a resident participating in the Automatic

Water Softener Rebate Program- Phase I advertisements in The Signal newspaper participating in the City of

Santa Claritas River Rally CLWAs Annual Open House and Saugus Speedway Semi-Annual Home and

Garden Show and developing and placing signs asking residents to unplug their SRWS at local grocery stores

and the Valencia Town Center.

The District began the fourth phase of the multimedia community-wide public education and outreach

campaign in May 2007 in conjunction with the launch of the Automatic Water Softener Rebate Program -

Phase II. From May 2007 to June 2009 the Districts public education and outreach efforts primarily focused

on providing information and encouraging participation in the Automatic Water Softener Rebate Program -

Phase II providing factual information on Measure S19 and providing information on the mandatory removal

of SRWS as required by the Ordinance. The program included conducting focus groups issuing press

releases airing of the fourth fifth and sixth editions of the Hard Fact television commercials and movie

theater advertisements publishing newspaper magazine radio billboard bus shelter and Money Mailer

advertisements sending direct mail pieces mailing information in water bills writing articles for the CLWA
newsletter using robocalls and hanging street banners street pole flags and waste hauler truck signs. In

addition the District continued to update the chloride website mail letters to new homeowners staff the

877 CUT-SALT toll-free line and cutsaltglacsd.org email address and participate in community events such

as the City of Santa Claritas River Rally City of Santa Claritas Earth Day CLWAs Annual Open House

Saugus Speedway Semi-Annual Home and Garden Show and College of the Canyons Enviromnental

Conference.

Froni December 2007 to October 2009 the District also conducted targeted outreach to specific

communities known to have a high concentration of SRWS. The goal of the program was to provide focused

outreach on these neighborhoods to encourage residents to remove SRWS. The communities selected for the

targeted outreach were neighborhoods that were constructed between 1997 and 2003 when SRWS were legal

to install in Canyon Country Copperhill Fair Oaks Ranch Stevenson Ranch and Valencia. Based on

information collected in 200120 homes in Stevenson Ranch and Fair Oaks Ranch had SRWS market

penetrations rates between 50 to 60 percent.

19

See Section 4.1.3 for more information on Measure S.

20
See Section 4.6 in the Santa Clarita Valley Joint Sewerage System Chloride Source Report October 2002.
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The targeted outreach program included a pilot project in Fair Oaks Ranch and meeting with the

Stevenson Ranch Homeowners Association in December 2007 publishing an article in the Winter 2007

Stevenson Ranch Homeowners Association newsletter that was distributed to 3700 homes conductuigdoor-to-dooroutreach in February and March 2008 to 3100 homes in Canyon County Fair Oaks Ranch Stevenson

Ranch and Valencia and distribution of 1700 flags on the covers of The Signal newspapers in Apri12008.

From September 2008 to October 2009 the targeted outreach program provided support to the VWCs Pellet

Softening Demonstration Project in the Copperhill community. The targeted outreach program in Copperhill

included door-to-door outreach and distribution of a door hanger to 432 homes an article in the Copperhill

Homeowners Association newsll-tter direct mail postcard focus groups and phone surveys.

As highlighted above the District conducted an extensive multimedia public education and outreach

campaign from March 2004 to June 2009 to reduce chloride loading from residential SRWS. This program

included five direct mailings and one door hanger to all sewered households in the Santa Clarita Valley

ten cable television campaigns totaling 8811 thirty-second advertisements six movie theater cainpaigns

totaling 12852 thirty-second advertisements 572 KHTS drive time sixty-second radio spots 20824 letters to

new homeowners 20 advertisements in The Signal and LA Times nine press releases two press events

four focus groups and participation in 17 community events. In addition the targeted outreach program

provided focused attention to approximately 3500 households.

Detailed information about the community-wide education and outreach program from 2003 to

June 2009 is available in the Chloride Source Identification/Reduction Pollution Prevention and Public

Outreach Plan November 2005 the Chloride Source IdentificationlReduction Pollution Prevention and

Public Outreach Plan November 2006 the Chloride Source Identification/Reduction Pollution Prevention

and Public Outreach Plan November 2007 the Chloride Source Identifrcation/Reduction Pollution

Prevention Public Outreach Plan November 2008 and the Chloride Source IdentificationlReduction

Pollution Prevention and Public Outreach Plan November 2009.2 1

Detailed information about the targeted

public outreach program is available in the Chloride Source IdentificationlReduction Pollution Prevention

and Public Outreach Plan November 2008 and the Chloride Source IdentificationlReduction Pollution

Prevention and Public Outreach Plan November 2009.22 Detailed information on the public outreach

program for the VWCs Groundwater Softening Demonstration Project can be found in the Valencia Water

Company Groundwater Softening Demonstration Project Final Report October 2009 written by ORorke.

The Ordinance required all residential SRWS to be removed by June 30 2009. Therefore the

multimedia community-wide public education and outreach program was pared down in July 2009. From

July 2009 to June 2010 the District worked with local retailers to discontinue the sale of rock salt and

potassium chloride continued to send monthly letters to new homeowners updated the chloride website with

additional alternative water conditioning units and resident reviews participated in community events and

responded to residents questions on the toll-free chloride hotline and dedicated email address.

2 1

For additional details on the Districts community-wide public education and outreach efforts see Sections 4.1.4 in

the Districts Chloride Source IdentificationlReduction Pollution Prevention and Public Outreach Plan

November 2005 and Chloride Source Ideniification/Reduction Pollution Prevention and Public Outreach Plan

November 2006 and Sections 4.1.5 in the Chloride Source IdentificationlReduction Pollution Prevention and

Public Outreach Plan November 2007 Chloride Source IdentificationlReduction Pollution Prevention and Public

Outreach Plan November 2008 and Chloride Source Ident f cation/Reduction Pollution Prevention and Public

Outreach Plan Novernber 2009.
ZZ

For additional details on the Districts targeted outreach efforts see Section 4.1.6 in the Districts Chloride Source

Identification/Reduction Pollution Prevention and Public Outreach Plan November 2008 and Chloride Source

Identification/Reduction Pollution Prevention and Public Outreach Plan November 2009.
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The District began efforts to convince local retailers to stop selling rock salt and potassium chloride

pellets in 2004. Discussions on this topic were initiated with several large retailers including Home Depot

Albertsons and Walmart. The District sent a letter in April 2004 to all Santa Clarita Valley retailers selling

rock salt and potassium chloride requesting that they stop selling these products. The City of Santa Clarita sent

a similar letter. Follow-up phone calls were made to the retailers in the summer of 2004 requestingone-on-one
meetings to discuss the cessation of rock salt and potassium chloride sales. During the phone calls it was

difficult to get retailers to commit to meetings. As a result personal visits were made to several stores without

advance appointments. Three independent hardware stores were visited but the stores were not open to the

idea of removing salt from their shelves.

For the larger retail chain stores corporate offices were contacted in an effort to get local stores to

remove rock salt and potassium chloride pellets from their shelves. Corporate offices were contacted in the fall

of 2004 and corporate offices and local stores were contacted again in January 2005. Sears and OSH agreed

to remove rock salt and potassium chloride from their shelves. Other stores contacted included Vons

Pavilions Lowes Home Depot Albertsons Safeway and several independent hardware stores.

Because it was proving difficult to convim-se retailers to remove rock salt and potassium chloride

pellets from their shelves a decision was made to offer retailers a sign to place in their stores where rock salt

and potassium chloride pellets are sold to explain the problems caused by the use of SRWS and encourage

customers to unplug the units. The signs went on display beginning in October 2005 at four Albertsons

four Vons and a Pavilions.

In the Spring 2009 a phone suwey was conducted to invetitory the stores that sell rock salt and

potassium chloride pellets in the Santa Clarita Valley. Thirty stores were found to sell rock salt and/or

potassium chloride including four Albertsons a Food for Less two Home Depots a Kmart two Lowes
two Smart and Finals a Stater Bros seven Ralphs a Pavilions three Vons three Walmarts the Agua Dulce

Hardware a Do-It Center and an Orchard Supply Hardware formerly known as OSH. Twenty stores with

similarcharacteristics did not carry rock salt or potassium chloride.

On June 29 2009 staff from the District City of Santa Clarita County of Los Angeles and ORorke

held a kick-off meeting to provide information on the Districts plan to pursue a voluntary sales ban on rock

salt and potassium chloride. All parties were in agreement to pursue the voluntary sales ban.

On November 3 2009 the District sent a letter to 30 local retailers and 10 corporate offices requesting

the Santa Clarita Valley stores discontinue the sale of rock salt and potassium chloride pellets. A copy of the

letters is provided in Appendix 4.1-D. The letter informed the stores that voters approved Measure S which

provided for the adoption of the Ordinance and that the Ordinance required the removal and disposal of all

residential SRWS by June 30 2009 in homes connected to the sewer system. It also explained that businesses

in the Santa Clarita Valley have been prohibited from using SRWS since 1961. As a result there is very little

legitimate use for rock salt and potassium chloride in the Santa Clarita Valley so the District requested the

stores stop selling the products as an environmentally responsible choice and to free up valuable shelf space.

The District also informed the stores that since over 6500 SRWS had been removed to date it was anticipated

that the retailers had already seen a substantial decrease in the sale of rock salt and potassium chloride. Lastly

the letter invited the retailers to one of two meetings to future discuss the issue.

The District made follow-up phone calls the second and third weeks in November 2009 in preparation

for the meetings. Staff from the District and the City of Santa Clarita attended the first meeting on

November 16 2009 at 630 p.m at the City of Santa Clarita City Hall. Three retailers had stated they were

going to attend the meeting but no retailers were present by 645 p.m. and the meeting was adjourned. The

second ineeting was held on November 19 2009 at 1100 a.m. at the same location. Staff from the District
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City of Santa Clarita and Los Angeles County attended this meeting. In addition the Director of

Environmental Stewardship Operations for Albertsons attended the meeting representing the four Santa Clarita

Valley Albertsons stores. The representative provided valuable information on salt and potassium chloride

sales at these four stores insight into the grocery business and possible routes to discontinue and/or limit rock

salt and potassium chloride sales.

A representative from Ralphs contacted the District on November 19 2009. She had received a copy

of the letter that the District sent to the Castaic Ralphs store and requested the zip codes of the areas impacted.

An email was sent to her listing the Ralphs and Food 4 Less stores in the Districts service area on

November 20 2009.

As a result of the letters and follow up phone calls in November 2009 a Kmart three Ralphs and

two Walmart stores stated that they no longer stock salt and potassium chloride for SRWS. To reach the

remaining retailers District staff attempted to schedule appointments with the store managers from January 25

2010 to January 29 2010.

During the last week of January 2010 District staff visited all stores known to sell rock salt and

potassium chloride and/or that potentially sold SRWS. The District confirmed that a Do It Center a Food 4

Less a Kmart seven Ralphs a Sams Club a Stater Bros. Market and three Wahnart stores had removed rock

salt and potassium chloride pellets for SRWS from their shelves. The District also confirmed that the Costco

Sears and Target did not sell rock salt and potassium chloride for SRWS. No stores were selling SRWS.

In February and March 2010 the District continued to work with the remaining retailers to discontinue

the sale of rock salt and potassium chloride. By April 2010 four Albertsons a Do It Center a Food 4 Less

two Home Depots a Kmart two Lowes stores seven Ralphs a Sams Club the Sand Canyon Paint

Hardware a Stater Bros. Market and three Walmarts had removed rock salt and potassium chloride for SRWS
from their shelves and committed to not restock the products. Rock salt and potassium chloride continues to be

sold at an Orchard Supply Hardware a Pavilions two Smart and Finals and four Vons stores. The District

will continue to work with the store managers and the corporate offices to discontinue the sale of rock salt and

potassium chloride.

The District continued reaching out to new residents of the Santa Clarita Valley from July 2009 to

June 2010. New residents may be unaware of the problems caused by SRWS or restrictions on their

installation. Additionally research conducted by the Claremont Graduate University found that decisions

about water conditioning are often made in the period shortly after moving into a new home.23 To take

advantage of the opportunity to influence new homeowners to remove SRWS installed by previous

homeowners and prevent violations of the SRWS and saltwater pool ordinances beginning in Apri12005

letters were sent to all new homeowners in the Santa Clarita Valley. Typically the letters are sent to new

owners of homes sold in the previous month. The letter explains the problems caused by chloride in the Santa

Clara River informs them of the ban on SRWS and saltwater pools and encourages them to remove the SRWS
if one came with their home and take advantage of the rebate program. From July 2009 to June 2010 the

District sent a total of 4187 letters to new households.

The District continues to allow Santa Clarita Valley residents to submit reviews on non-salt water

conditioning units for the Automatic Water Softener Alternative web page. Residents that submit reviews are

required to subinit their names addresses and telephone numbers their residency status in the Santa Clarita

23

Knight Kim and Kung David. Consurner Behaviors and Trends Surrounding the Use and Impact ofChloride-BasedWater Softeners. Claremont Graduate University August 15 2003.
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Valley is verified using property tax records and/or a reverse phone directory.24 From July 2009 to June 2010
the number of qualified alternative water conditioning units that appear on the chloride website increased by

one to 62 units. In addition there was an increase in the number of alternative unit reviews submitted by

residents from 82 reviews in July 2009 up to 83 reviews posted as of June 2010.

As a component of the public outreach program District staff continued to answer inquiries from the

media and other sewerage entities facing chloride and/or total dissolved solids challenges. District staff also

gave a presentation to Inland Empire Utilities Agency on March 2 2010 regarding the Districts residential

chloride reduction programs.

The District participated in two community events from July 2009 to June 2010. The first event was

the City of Santa Claritas 156 Annual River Rally on September 12 2009. The District also staffed a booth at

the CLWAs Annual Open House on May 8 2010. At the Districts booths staffdistributed information and

answered questions about the problems with SRWS alternative water conditioning options Autotnatic Water

Softener Rebate Program - Phase II and the Ordinance.

In addition from June 2009 to July 2010 the Districts chloride reduction efforts alternatives to

SRWS proposed sewer service charge rate increase and Upper Santa Clara River Chloride TMDL received

significant press coverage. These topics had coverage in The Signal on July 1 2009 Water softener rules

now consistent by Paul Martyn The Signal on July 8 2009 Sewer fees rise across the board by Brian

Charles The Signal on October 3 2009 Patio and pool pavers buckle under extreme heat by Robert

Lamoureux The Signal on December 12 2009 Tankless water heaters need maintenance by Robert

Lamoureux The Signal on March 25 2010 Winter water brings spring spots byNatalie Everett The Signal

on March 28 2010 Two days in the Capitol by Lila Littlejohn The Signal on Apri13 2010 Water Trade

in your old illegal water-softening equipment and receive a rebate in the process by J. Walker The Signal on

April 18 2010 Lobbying for chlorides in the Santa Clara River by Lynne Plambeck The Signal on April 10

2010 Better solutions exist for chloride fix in the SCV by Maria Gutzeit The Signal on April 24 2010
Hard water is costly by Doug Zabilski Inland Valley Daily Bulletin on May 4 2010 Water plan contested

Experts lobby agency against softener ban by Wes Woods H The Signal on May 9 2010 Sewage rates

could rise by Jonathan Randles The Signal on May 13 2010 District looks at sewage rate hike by Jonathan

Randles The Signal on May 15 2010 Say no to the increase by Maria Gutzeit KHTS on May 24 2010

City Council Considers Increasing Fees For City Services The Signal on May 27 2010 Sewer-fee llike

meeting delayed by Natalie Everett The Signal on May 30 2010 Salt watter daffy in the SCV by Diana

Shaw The Signal on May 31 2010 The search for a solution to salty water by Natalie Everett The Signal

on June 4 2010 Hearing set for rate hike by Natalie Everett The Signal on June 6 2010 We could use

some help here by The Signal Editorial Board The Signal on June 7 2010 Council to consider asking for

salt strategy by Natalie Everett The Signal on June 9 2010 City plans rate-hike fight by Natalie Everett

The Signal on June 13 2010 Lines drawn in salty river by Jim Holt The Signal on June 14 2010 Canyon

Country Advisory Committee meeting set for June 16 by Canyon Country Advisory Committee The Signal

on June 15 2010 Of woolly mammoths and farming by Jim Holt The Signal on June 16 2010 Might as

well by David Turk The Signal on June 18 2010 SCV pays to pass the salt by Jim Holt The Signal on

June 20 2010 Let your voice be heard by Linda Savadian KHTS on June 21 2010 Santa Clarita Valley

Sanitation District Proposed Sewer Charge Rate Increase The Signal on June 22 2010 High cost of salt

wars by Jim Holt The Signal on June 27 2010 No hard science No sewer-fee hike by Guest

Commentary The Signal on June 28 2010 The sewer-rate hikes salty effect on business by Jim Holt and

The Signal on June 30 2010 Theres more to this debate by Rob Kerchner.

24 For more information on the resident review and rating program refer to Section 4.1.4 in the Chloride Source

Identification/Reduction Pollution Prevention and Public Outreach Plan November 2005 and Section 4.1.5 in the

Chloride Source Identification/Reduction Pollution Prevention and Public Outreach Plan November 2007.
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Throughout the period from January 2009 to June 2010 District staff tracked the visits to the chloride

website. The web page on alternatives to SRWS25 continued to be the most frequently visited part of the

website with 14860 page visits in 2009 and 6310 page visits from January to June 2010. Other popular web

pages included the home page26 with 14364 page visits in 2009 and 5100 page visits in the first half of 2010
and the Automatic Water Softener Rebate Program web page27 with 7217 page visits in 2009 and 1955 page

visits in the first half of 2010. Visitors to the website also showed an interest in the Ordinance web page
28

with

708 page visits in 2009 and 459 page visits from January to June 2010.

The District also tracked responses via phoiie and email to the public outreach campaign. Figure 4.1-4

see page F-24 shows the variation in the response to the community-wide outreach campaign over time from

January 2006 to June 2010. Figure 4.1-5 see page F-25 is a graphical representation of the type of responses

received during the same time period. The District received the most number of responses from

December 2008 to June 2009 averaging 413 inquiries per month highlighting the interest in the Ordinance.

The majority of the questions from July 2009 to June 2010 related to the Automatic Water Softener Rebate

Program - Phase 11.

4.1.6 Saltwater Pool Ordinance

As discussed in previous reports one source of chloride from residences is discharge of swimming

pool wastewater. Swimming pool wastewater is created from filter backwash any overflows during rainy

periods and periodic change-outs of the swimming pool water. Although the loading of chloride from

traditional residential swimming pools in the Santa Clarita Valley is small a new popular technology could

increase this contribution. The technology uses an electrolysis process to create chlorine gas in-situ at the pool

from sodium chloride that has been added to the pool. The chlorine gas reacts with pathogens and organic

material in the swimming pool returning to its sodium chloride form after reaction. The sodium chloride in the

pool is therefore used over and over and is only replenished to make up for filter backwash any overflows

and water splashed out of ttie pool. In order for the electrolysis process to work correctly a chloride

concentration of 1500 to 5500 nig/L29 must be maintained in the swimming pool. Pools using this

disinfection system are therefore referred to as saltwater pools.

To limit this new source of chloride the District adopted an ordinance on November 9 2005 effective

on December 9 2005 making it illegal for both new and existing saltwater swimming pools to be connected to

the sewer system. The Saltwater Pool Ordinance prohibits new saltwater pool connections to the sewer system

and prohibits the conversion of swimming pools already connected to the sewer system to saltwater pools.

Since many swimming pools are not connected to the sewer system and are instead drained to the

storm drain system the District continues to work with staff at the City of Santa Clarita and the County of Los

Angeles to educate theni on the potential chloride loading from saltwater pools. The District has also

encouraged them to adopt saltwater pool ordinances prohibiting the discharge of saltwater pools into the storm

drain system which would significantly limit the potential impact to the Santa Clara River from this source.

25
http//www.lacsd.org/info/industrial_waste/chloride_in_santa_clarita/alternatives.asp

26

http//www.lacsd.org/info/industrial_waste/chloride in_santa_clarita/default.asp

27

http//www.lacsd.org/info/industrial_waste/chloride_in_santa clarita/softenerreb ate. asp
28

http//www.lacsd.org/info/industrial_waste/chloride_in_santa clarita/ordinance2008.asp

29
See for example http//www.poolandspa.com/catalog/product001138000013.cfm

http//www.pool-spacare.com/e-pool-saltwater-gen.htmland http/hvwwpoolplaza.com/pool-schooUsalt-maintenance.shtmi.
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4.1.7 Future Residential Source Control Efforts

The District is firmly committed to continuing residential chloride source control efforts in the Santa

Clarita Valley. The District will continue to offer rebates for SRWS as part of the Automatic Water Softener

Rebate Program - Phase 11 and support the public education and outreach program. The District also intends

to enforce the Ordinance by following up with residents in homes that were sold a SRWS per vendor sales

records and homebuilder records and homes that were issued building permits for SRWS but have not

responded residents that have responded they have removed a SRWS but the District did not receive the unit

residents that have applied for the Automatic Water Softener Rebate Program - Phase II but the District has not

received the unit and residents that previously applied for the Automatic Water Softener Rebate Program but

were denied since their unit was installed after March 27 2003 these residents are not eligible for the

Automatic Water Softener Rebate Program but must remove their SRWS. In addition the District intends to

monitor flows within the sewer system to determine the locations of residential SRWS and/or conduct

inspections upon reasonable notice of any residence that discharges to the sewer system. These programs will

be periodically reassessed to determine their value to overall chloride reduction.

The public education and outreach campaign will continue to use direct mailings advertisements and

newspaper stories to reach the general public as needed. The District will also continue mailing letters to new

homeowners. In addition the District expects to continue to investigate and unplement new outreach methods

to ensure residents are aware of the bans on SRWS and saltwater pools. The chloride website will be

maintained and updated with new information vendors and reviews of whole-house water conditioning

alternatives as they become available. The District will also continue to staff the 877 CUT-SALT toll-free

information number and respond to e-mail received from the public regarding the Automatic Water Softener

Rebate Program - Phase II the Ordinance the Saltwater Pool Ordinance and other questions related to

chloride.

The District was able to successfully limit the availability of rock salt and potassium chloride by

working with retailers to discontinue the sale of the products. The District will continue to work with store

managers and the corporate offices for the seven stores that continue to sell rock salt and potassium chloride.

In addition the District will monitor the stores that have removed the products to ensure that they are not

restocked in the future.

4.2 Industrial Sector

This section discusses on-going efforts to control chloride from industrial sources in the Santa Clarita

Valley. Although the industrial sector as a whole discharges approximately one to three percent ofthe chloride

load in the fmal system effluent which is a significantly lower chloride concentration and a much smaller mass

load of chloride than the residential sector the District has strictly regulated chloride discharges from this

sector suice 1961.30

In September 2002 the District systematically implemented more stringent chloride limitations on

industry in the Santa Clarita Valley. The purpose of the new limitations was to ensure that industrial saline

discharges were being controlled to the extent technologically and economically feasible. At this time all

industrial dischargers in the Districts sewerage system were assigned a chloride limit or required to develop a

Chloride Reduction Workplan or both. The target chloride limit for every industrial discharger was 100 m

30
For additional information on the industrial source control program and historical industrial source control efforts

see Sections 4.2.1 and 4.2.2 in the Districts Chloride Source Identifrcation/Reduction Pollution Prevention and

Public Outreach Plan November 2005.
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which is the current water quality objective for the upper Santa Clara River. A 100 mg/L chloride limitation

was imposed on all industrial wastewater discharge permits permits that had historical chloride discharge

concentrations at 100 mg/L or below. The purpose of the limit was to ensure that these facilities maintained

their current discharge levels. Thirty-nine permits were initially assigned the 100 mg/L limit.

It was recognized however that it might not be technologically or economically feasible for all

facilities to meet the target 100 mg/L limit. Therefore facilities with a history of discharging greater than

100 mg/L were given an option. They could either ineet a 100 mg/L chloride limit or submit a Chloride

Reduction Workplan detailing all technologically and economically feasible steps to reduce chloride in their

discharge. This option was given to twenty-six permits. Of these permits the fourteen historically discharging

less than 230 mg/L chloride were assigned interim chloride limits of 230 mg/L during workplan development

to ensure that they continued to control chloride to the maximum extent feasible.31

Once submitted District staff evaluates Chloride Reduction Workplans. Each permit is assigned a

specific performance-based chloride limit which reflects the allowable chloride concentration after all

technologically and economically feasible chloride reduction measures have been implemented. Many
facilities have stated that they are not adding a significant amount of chloride to the wastewater but they are

unable to meet tiie 100 mg/L chloride limit due to the amount of chloride supplied in the potable water.32 In

these cases the permittee is asked to obtain a letter from their water purveyor stating the anlount of cliloride

present in the potable water delivered to the facility. The District uses the information in the Chloride

Reduction Workplan and from the water purveyor to calculate the performance-based chloride limit.

A list of these facilities and their current permit limits is presented in Table 4.2-1 see page T-24.

Currently there are 40 chloride permit limits above 100 mg/L at 35 facilities.33 To ensure compliance with the

chloride limits the District samples these facilities for chloride on an on-going basis and requiresself-monitoringat most of the facilities in the District. The only facilities for which self-monitoring for chloride is

not required are municipal swimming pools and recreational vehicle sanitary waste disposal stations.

Currently all new permits are issued a 100 mg/L chloride limit unless the company requests to submit

a Chloride Reduction Workplan. If the company requests to submit a Chloride Reduction Workplan the

facility has up to 60 days to submit the plan and a performance-based chloride limit is assigned.

In 2009 3D International LLC was found to have a SRWS connected to the sewer system. The

inspector requested that the unit be disconnected immediately and removed from the property within 30 days.

The facility complied. The contact stated that the unit was purchased at a trade show in Las Vegas and that

they did not know about the prohibition on SRWS.

For more information on the Chloride Reduction Workplan and guidance on the preparation of the workplan see

Appendix 4.2A in the Districts Santa Clarita Valley Joint Sewerage System Chloride Source Report October 2002.
32

The estimated annual blended water supply chloride concentrations for the Santa Clarita Valley from 2002 tomid-2010
presented in Table 3.2-6 vary from 55 mg/L to 85 mg/L. However the potable water supply chloride

concentration at an individual location may vary significantly from these estimates. From 2002 to mid-2010

samples fromthe Alluvial Aquifer varied from 17 mg/L to 171 mg/L and the SWP chloride concentration varied

from 44 mg/L to 95 mg/L. Therefore for a five-year permit it is prudent to expect variability in the chloride

concentration in the potable water supplied to facilities in the Santa Clarita Valley.

33 Two permits have two sample locations in their permit with chloride limits above 100 mg/L. In addition three

facilities have multiple permits because the facilities connect at multiple locations to the public sewer with chloride

limits above 100 mg/L.
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In 2009 Henry Mayo Newhall Memorial Hospital submitted a self-monitoring report with an

unusually high chloride sample value. The facility operates a SRWS and is required to haul all brine off-site

for treatment outside of the District. An inspection ofthe facility revealed that the majority of brine was being

hauled off but a portion of it was being discharged to the sewer system. The facility utilized a conductivity

meter to determine when to divert the brine to a holding tank and when to discharge the residual to the sewer

system. The facility contact stated that the conductivity meter malfunctioned leading to the discharge of brine

to the sewer system and the high chloride sample. The contact also stated that the hospital had just purchased

and installed a new conductivity meter to solve the problem. The hospital was notified that all brine froni the

SRWS must be hauled and that the unit may not have a connection to the sewer per the 1961 ordinance. The

facility promptly complied and made the necessary piping modifications.

The performance-based chloride limits ensure that all facilities introducing chloride to the system at

concentrations greater than 100 mg/L have controlled their chloride discharges to the extent technologically

and economically feasible. The District will continue to enforce chloride limits at all existing industrial

facilities and continue to establish and enforce chloride limits at new industrial facilities.

4.3 Commercial Sector

As with the residential and industrial sectors the Districts program to control discharges of chloride

from the Santa Clarita Valley commercial sector began in 1961 with adoption of resolutions prohibiting the

discharge of salt brines produced by the regeneration of water softening units to the sewerage system. As

detailed in this section the Districts commercial source control program has focused on enforcing the

prohibition on use of SRWS and on ensuring that brine discharges from commercial sources are controlled to

ttie extent technologically and economically feasible.

4.3.1 Enforcement of Prohibition on Use ofSRWS

A key tool for enforcement of the prohibition on discharge of SRWS brines to the sewer from

commercial businesses is on-site inspection of businesses to ensure that SRWS are not used. The District

began site inspections of commercial facilities in 1974 concurrent with the creation of its source control

program. In 1997 commercial site inspections in the Santa Clarita Valley intensified as a result of increased

attention on controlling chloride in the area and have remained at high levels since.

In 1998 the District undertook a systematic effort to identify commercial business sectors that are

likely to use softened water to maxnnize the impact of commercial site inspections. District staff reviewed

water uses at each type of business to determine if the business sector would benefit from softened water and

therefore would be likely to use a SRWS. On-site inspections were also conducted to determine whether

SRWS were present. These inspections revealed that the businesses most frequently using softened water were

restaurants hotels and dry cleaners. Restaurants use softened water to prevent spots during dishwashing.

Hotels use softened water in their restaurant dishwashers to prevent spots and in their laundry facilities to

minimize the quantity of laundry detergent and softening agents required. Dry cleaners use softened water in

their boilers to minimize scaling.34 Based on the results of this systematic effort to identify commercial

business sectors likely to use soft water the District conducted inspections of all restaurants hotels bars

lounges billiard halls and dry cleaners in the Santa Clarita Valley.

34
For additional mformation of this effort see Section 4.3.1 in the Districts Chloride Source

Identification/Reduction Pollution Prevention and Public Outreach Plan November 2005.
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Any business found during an inspection to be illegally operating a SRWS was verbally reminded of

the Districts ban on brine discharges. A follow-up letter was sent to the business requiring the removal of the

unit within thirty days. The Districts Industrial Waste inspection staff then re-inspected the business to

confirm that the unit had been removed. If the business failed to comply the business would have been

referred to the Districts Enforcement group for further action. To date all businesses that have been found to

be operating a SRWS have removed them upon notification without the need for enforcement action. In most

cases businesses that removed their SRWS replaced the units with exchange tank water softening systems.

In early 2010 the District thoroughly updated the commercial busuiess inspection list. The District

reviewed business listings through Yahoo Yellow Pages http//yp.yahoo.comn Google www.google.com

Santa Clarita Valley Chamber of Commerce website http//www.scvchamber.com Santa Clarita Guide

he 1_//www.santaclaritaýý ide.com/Restaurants.htmls and Districts inspection records and called businesses to

identify new businesses existing businesses operating under a new name businesses that had moved to a new

location and closed businesses. The District will continue to review business listings annually to identify new

businesses or businesses under new ownership that might not be aware of the prohibition on SRWS.

The District also obtained information on caterers in 2010. These companies have the potential to use

softened water to prevent spots during dishwashing. Most caterers contacted use disposable glassware

dishware and utensils or rent from other companies. If the District was unable to contact the caterer via the

phone the business was added to the commercial inspection list. If the company rents their equipment

information on the rental companies was requested.

In 2009 and the first halfof 2010 the District continued to inspect commercial businesses in the Santa

Clarita Valley. On average approximately 250 such businesses are inspected each year. In 2009 the District

conducted 260 commercial inspections. Beginning in 2010 all bars caterers dry cleaners hotels and

restaurants from the updated commercial inspection list will be inspected once every two years.
A Districts

Industrial Waste inspector will visit each business notify the business owner/site manager of the brine

discharge prohibition and conduct an inspection ofthe premises. If the business is found not to have a use for

softened water such as a restaurant that uses only disposable drinking glasses dishware and utensils or a dry

cleaning drop shop they will be removed from the future lists. The District will also periodically inspect a few

businesses from the sectors of concern that were found not to have a use for softened water to ensure these

businesses have not changed their practices.

4.3.2 Control of Saline Discharges to the Extent Technologically and Economically Feasible

The District began an effort in mid-2002 to determine if additional chloride reductions could

reasonably be made at commercial businesses. An outside engineering consulting fum CGvL Engineers was

hired to identify saline discharges at commercial businesses and to determine measures to reduce any such

discharges to the extent technologically and economically feasible.35

As a result of the study it was determine that some best management practices BMPs to reduce

saline discharges from swimming pools were both technically and economically feasible. These included the

addition of stabilizer36 for all pools and the use of bromide disinfection for indoor pools. Implementation of

the BMPs began in August 2002. At that time all cotnmercial businesses were sent letters informing them that

the District was developing chloride reduction measures for commercial businesses. In December 2002 a

s
The fuil results of the study are available in the document Best Management Practices to Reduce Chlorides in

Cominercial Wastewater for Santa Clarita Valley Joint Sewerage System Deceinber 2002 by CGvL Engineers.

36
The stabilizer is typically cyanuric acid. Use of stabilizer helps to reduce excessive chlorine loss in pools due to

the ultraviolet rays
of the sun.

2010 Chloride Source Identihcation/Reduction Pollution Prevention and Public Outreach Plan 4-21

314 Pace 309 of 660



Received

March 30 2011

Commission on
State Mandates

Section 4. Chloride Source Control Measures

follow-up was sent to all businesses. The purpose of the second letter was to inform owners of swimming

pools about the upcoming mandatory pool BMPs and to also encourage other commercial businesses to

incorporate voluntary chloride reduction measures for sanitizing laundering and janitorial cleaning. In

January 2003 letters were sent to all owners of public access swimming pools in the Santa Clarita Valley

requiring implementation of the mandatory BMPs. Included in this mailing were owners of pools at apartment

buildings and homeowners associations in the Santa Clarita Valley informing them about the BMPs so that

appropriate steps could be taken during pool maintenance. Over the next several months Districts Industrial

Waste inspectors visited all affected pools to help the owners prepare the certification forms required under the

mandatory BMP progr

From July 2009 to June 2010 no new public access swimming pools were identified in the Santa

Clarita Valley. The District will continue to issue BMP permits to new swimming pool owners as they are

identified.37

The District operates a liquid waste disposal program to ensure that hauled wastes are accepted in

accordance with all laws and federal regulations38 and that they do not cause adverse impacts at the Saugus

WRP. Haulers must obtain a permit prior to discharging liquid wastes to the Districts sewerage system. A

separate permit is issued for each vehicle in which waste is hauled. The permit provides the District with

information on the hauler and the vehicle. Each time a hauler discharges a waste load a fee and manifest are

required. The manifest that accompanies each waste load identifies the source39 and waste type of each

component of the particular load as well as the information on the waste hauler.

When a load is brought to the Saugus Liquid Waste Disposal Station the accompanying manifest is

first reviewed. The waste hauler bringing the load must sign and certify that the liquid waste is non-hazardous

and that it came from only non-industrial sources. A sample of the load is taken by the station attendant to

ensure that it exhibits characteristics typical of portable toilet septic tank and/or cesspool waste. Every load is

tested for pH and conductivity. Samples are also taken of every load and retained and every twenty-fifth

sample is subject to a more complete chemical analysis.

In June 2001 a program was put in place at the Saugus Liquid Waste Disposal Station to ensure that

liquid wastes with excessive chloride concentrations were not disposed at the station. The disposal of hauled

septage loads with conductivities greater than 3000 umhos/cm was prohibited unless the loads were

accompanied by additional analytical information ensuring that the loads do not contain hazardous industrial

and/or other non-sanitary wastes. This prohibition was put in place based on data collected by the District

indicating that septage wastes have conductivities less than 3000 umhos/cm. Although conductivity is not a

direct measure of chloride concentration liquids containing high levels of dissolved solids will have higher

conductivities. This screening program therefore prevents disposal of loads that could contain excessive

chloride concentrations. Since the Saugus Liquid Waste Disposal Station represents less than one percent of

the chloride loading at the WR.Ps and contributes less than l mg/L of chloride to effluent chloride

concentrations at the WRPs further restrictions on disposal of loads at the station would not have a measurable

impact on effluent chloride concentrations.

For more information about BMP permits and other documents associated with the BMP program see

Appendix 4.3-B in the Districts Chloride Source Identification/Reduction Pollution Prevention and Public

Outreach Plan November 2005
38

Including federal requirements specified at 40 CFR Part 403.5b8.
39

Name address and telephone number of the waste generator.

2010 Chloride Source Identifrcation/Reduction Pollution Prevention and Public Outreach Plan 4-22

315 Pace 3 10 of 660

4.4 Liquid Waste Disposal Station



Received

March 30 2011

Commission on
State Mandates

Section 4. Chloride Source Control Measures

4.5 Water Reclamation Plant Processes

As discussed in Section 3.4 operation of a wastewater treatment plant requires use of a variety of

chemicals. Chemicals containing chlorine and chloride increase the chloride concentration of wastewater

being treated.

Chlorine either in gaseous or sodium hypochlorite form has been used for disinfection to deactivate

pathogens at the Saugus and Valencia WRPs since they were constructed.40 Chlorine gas was historically used

for disinfection but this practice was discontinued in 1998 for safety reasons and sodium hypochlorite has

since been used. Another historical use of a chemical that contributed to the chloride loading at the Saugus and

Valencia WRPs was the use of ferric chloride FeC13 to enhance settling during primary sedimentation. At the

Valencia WRP FeCl3 was also used as a filter press coagulant to enhance the dewatering of biosolids and

ferrous chloride FeC12 was used in the operation of its anaerobic digesters. Very small amounts of sodium

hypochlorite were also used at the Valencia WRP to control odors in its flow equalization basin.

Due to concerns over the in-plant loading of chloride from WRP chemical usage in 2000 the Districts

Wastewater Research Section initia.ted a study to consider the use of ferric sulfate FeSO4 as an alternative to

FeC13. The study showed that in terms of performance FeSO4 could successfully replace FeC13. The increased

chemical cost to switch to FeSO4 was estimated at $260000 per year for the Saugus WRP and $330000 per

year for the Valencia WRP. In May 2000 FeC13 was replaced with FeSO4 for primary sedimentation at the

Saugus WRP. In November 2000 and September 2001 respectively FeCI3 was replaced with FeSO4 for

biosolids processing/odor control and for primary sedimentation at the Valencia WRP. The primary

sedimentation tank scrubber at the Valencia WRP to which sodium hypochlorite was added for odor control

was replaced in 2003 with a biotrickling filter eliminating this minor source of chloride in the plants treated

wastewater.

From December 22 2009 to January 11 2010 and from May 11 2010 to June 30 2010 FeC12 was

added to the raw sludge line at Valencia WRP to control hydrogen sulfide in digester gas and prevent struvite

formation in sludge piping. The FeClz was added on an experimental basis in an attempt to reduce influent

FeSO4 chemical usage. The experimental addition of FeC1Z to the raw sludge line at Valencia WRP caused an

increase in Valencia WRP effluent chloride of 1.9 mg/L during the trial periods. It is expected that the ferrous

chloride experiment will continue until September 2010 to collect additional data.

As a result of the change in chemicals the total in-plant contribution of chloride has been significantly

reduced at each WRP. In the first half of 2010 the average total chloride contribution from chemical usage at

the Saugus and Valencia WRPs was 12.1 mg/L and 9.4 mg/L respectively. The combined flow-weighted

average was 11.4 mg/L a reduction of 53 percent from the 1996 to 1999 average value of 24 mg/1..

The major remaining use of chloride-containing chemicals at the Saugus and Valencia WRPs is the use

of sodium hypochlorite for disinfection. The District is continuing to evaluate alternative disinfection methods

to replace sodium hypochlorite disinfection. An internal task force to investigate alternative disinfection

methods consisting of personnel froni the Districts Operations Research Design Monitoring Planning and

Laboratory Sections continues to meet. Since 2008 the District also has been investigating alternative

disinfection methods as part of the Chloride TMDL Facilities Plan and Environmental Impact Report.

One option being considered is the replacenient of sodium hypochlorite disinfection with the use of ultra-violet

UV light technolo

40 The NPDES permits for the two WRPs require compliance with a final effluent coliform limit of less than

2.2/100 mL based on a seven-day median.

2010 Chloride Source ldentificationfReduction Pollution Prevention and Public Outreach Plan 4-23

316 Pace 3 1 1 of 660



Received

March 30 2011

Commission on
State Mandates

Section 4. Chloride Source Control Measures

The use of UV-disinfection would reduce the in-plant chloride loading. Some sodium hypochlorite

would still be necessary in the treatment process for inert filter maintenance. Additionally initial research

indicates that UV disinfection may not be fully effective in destruction of adenovirus so a small dose of

chlorine may be needed to ensure thorough disinfection. The replacement of sodium hypochlorite would not

itself result in compliance with the current Basin Plan surface water chloride objective of 100 mg/L. Despite

the high cost of this technology the District is continuing to investigate UV-disinfection.

4.6 Santa Clarita Potable Water Supplies

4.6.1 Water Supply Chloride Contribution Study

As part of the TMDL the District has developed a Groundwater and Surface Water Interaction Model

GSWI for the Upper Santa Clara River watershed which provides a thorough assessment of water supply

chloride concentrations and their impact on WRP reclaimed water and receiving water quality. The GSWI

model is being utilized to assess water supply management scenarios that could potentially minimize impacts to

WRP reclaimed water and receiving water quality. A report summarizing the development and application of

the GSWI model are available on the TMDL project website at www.santaclarariver.org.

The District will continue to monitor water supply chloride contributions and report updated loadings

as part of annual reporting requirements as specified in Task 3 of the TMDL.

4.6.2 Wellhead Softening Demonstration Project

VWC is implementing a Groundwater Softening Demonstration Project which evaluates the feasibility

of wellhead water softening. The project will determine how improvements in potable water quality hardness

may potentially reduce the usage of SRWS in VWCs service area and thus reduce the chloride loading of

these units to the Districts WRPs. The project has three main goals 1 determine customer attitudes towards

pre-softened water 2 establish cost estimates and overall cost savings to customers and 3 quantify chloride

reduction in wastewater. VWC completed Phase I of the study in April 200641 and began operating the

Phase II demonstration project in September 2008.

Phase II of the VWC Groundwater Softening Demonstration Project is being implemented in the

Copperhill community within the VWCs service area using pellet softening technology. Pellet softening

utilizes a column filled with sand by raising the pH of hard water and flowing it up through the column the

calcium carbonate precipitates out and adheres to the sand creating white pellets. The only by-product of the

process are white pellets which are considered to be environmentally safe and can be reused in various

i-ndustries
42

The Groundwater Softening Demonstration Project is ongoing with data being gathered to evaluate

the project based on potable water quality improvement and reduction in chloride attributable to the reduced

use of SRWS.

a Valencia Water Company. Well Softening Feasibility Study Draft Report. April 2006.

42
Valencia. Water Company. Valencia Water Company Groundwater Softening Demonstration Project.

http//www.valenciawater.com/images/Contentlmages/River%20Rally%20Poster.pdf accessed October 2 2010.
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Executive Summary

The California Regional Water Quality Control Board - Los Angeles Region Regional

Board adopted Upper Santa Clara River SCR chloride Total Maximum Daily Load

Chloride TMDL setting water quality objectives for the Santa Clara River. The Santa

Clai7ta Valley Sanitation District of Los Angeles County SCVSD or District owns and

operates the Saugus and Valencia water reclamation plants WRPs that discharge

recycled water to the SCR and must ultimately comply with the Chloride TMDL water

quality objectives. The Chloride TMDL Implementation Plan contains provisions that

would enable to the Regional Board to consider revising the water quality objectives for

the SCR based on the results of several scientific studies to be conducted by the SCVSD
in cooperation with the Regional Board and Los Angeles and Ventura County
stakeholders.

Task 9 of the Chloride TMDL Implementation Plan requires the SCVSD develop ofpre-planningreport on conceptual TMDL compliance measures and their costs. The SCVSD
Regional Board and Los Angeles and Ventura County stakeholders have identified

several potential compliance measures as part of the USCR Chloride TMDL
collaborative process specifically

Advanced Treatment and Brine Disposal

Minimal Advanced Treatment and Secondary Effluent Pipeline and Outfall

Alternative WRP Discharge Location

Alternative Water Resource Management

These conceptual compliance measures and the results of the analysis of these

alternatives utilizing the Groundwater Sur-face Water Interaction Model developed as

part of the Chloride TMDL Implementation Plan are described in detail in a separate

report submitted to the Regional Board by Geomatrix Consultants 2008 b. This report

was prepared to provide the cost estimates developed for the conceptual compliance

measures as required by the TMDL Implementation Schedule. The costs for these

alternatives are summarized in Table ES-1.

Table ES-1 Conceptual TMDL Compliance Measures Cost Summary

i____
Alternative Capital Cost Present Worth OM TOTAL

$ Million $ MilliaE l Millionr

Advanced Treatment and Brine Disposal $348 $116 $464

Minimal Advanced Treatment and Secondary
$471 $58 $529

Effluent Pipeline and Outfall

Alternative WRP Discharge Location

-

$180 $124

r

$304

lAlternative
Water Resource Management $205 $54 $259

Note All costs above are based on September 2007 dollars.

ES-1
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1.0 Introduction

This report suminarizes cost estimates for potential alternatives for the Upper Santa Clara

River chloride Total Maximum Daily Load Chloride TMDL to achieve compliance

with various water quality objectives WQOs within the Upper Santa Clara River

watershed. These potential compliance alternatives are discussed in detail in a separate

report the Task 2B-2 report prepared by Geomatrix Consultants Ine. Geomatrix as

part of the Chloride TMDL collaborative process. These reports satisfy the requirements

of Task 9 of the Chloride TMDL Implementation Plan.

2.0 Chloride TMDL Background

The California Regional Water Quality Control Board - Los Angeles Region Regional

Board adopted the Chloride TMDL in 2002 establishing chloride waste-load allocations

for the SCVSDs Valencia and Saugus water reclamation plants WRPs at 100 mg/L.

Amendments to the TMDL in 2004 and 2006 established a phased TMDL approach

which allowed for the development of several scientific studies and potential site-specific

objectives SSOs for chloride that the Regional Board may consider as part of any

revisions to the existing 100-mg/L WQO. The TMDL iinplementation schedule

specified among other requirements that special scientific sdies be conducted to a
evaluate the approptiate chloride threshold for the protection of sensitive agriculture b
evaluate the appropriate chloride threshold for the protection of endangered species and

c develop a groundwater/surface water interaction model to evaluate the impacts of

chloride loading from all sources on water quality. The results of these studies would

then become the technical basis by which potential SSOs for chloride could be developed

for Regional Board consideration. The TMDL required development of these studies in a

collaborative process through Technical Working Groups TWG to ensure substantial

agreement between the Regional Board staff SCVSD staff and other stakeholders

regarding the scientific and tectmical basis for establishing water quality objectives for

chloride. Each of the major studies conducted as part of the TMDL and their current

status are summarized as follows.

Threatened and Endaiiered -shecies ChlorideThreshold Stud\i TEs Stud _ý - The

TEs Study was completed in November 2007 and determiiied that the 1988 United

States Enviromnental Protection Agency ambient water quality criteria for chloride for

the protection of aquatic life 230 mg/L as chronic and 860 mg/L as acute are protective

of locally important TEs Advent-Environ 2007. Therefore the chloride threshold

for the protection of locally important TEs was found to be considerably higher than the

threshold range for the protection of salt-sensitive agriculture.

Geornatrix Consultants 2008. Task 2B-2 - Assessment of Alternatives for Compliance Options Using the

Grortndwater/Stitrface Water Interaction Model. June.

Resolution 04-004 adopted by the California Regional Water Quality Control Board - Los Angeles

Region Regional Board on May 6 2004 and Resolution R4-2006-016 revising the USCR Cl TMDL

Implementation Schedule adopted on August 3 2006

325 Pace 320 of 660



Received

March 30 2011

Commission on
State Mandates

ýýýuýý-ýrC ýýýýýjaPORT

Agricultural Chloride Threshold Study Ag Study - The Ag Study was a two-part study

with a Literature Review and Evaluation LRE completed in September 2005 CH2M
HILL 2005 and an evaluation of the appropriate averaging period completed in January

2008 Newfields 2008. The Ag Study determined that the appropriate chloride

threshold for salt-sensitive agriculture avocados strawberries and nursery crops grown
in the Upper Santa Clara River watershed is a guideline chloride concentration ranging

between 100 and 117 mg/L with an averaging period for chloride concentrations of

approximately 3 months.

Groundwater - Surface Water Interaction Model GSWIM Study - The GSWIM Study

developed a calibrated numerical model that was completed in March 2008 CH2M
HILL-HGL and Geomatrix to evaluate the impact of WRP recycled water discharges

to the Santa Clara River on downstream surface water and groundwater in the Los

Angeles and Ventura County portion of the Santa Clara River watershed.

Site Spzcific Objectives SSO and Anti Degradation AnalysisADA Study - The SSO
and ADA Study provides the technical and regulatory basis for the Regional Board to

consider potential SSOs. As part of the SSO effort a white paper on the agricultural

beneficial uses in Reaches 5 and 6 of the USCR was developed in September 2007
which assessed whether salt-sensitive agriculture was an existing or potential beneficial

use. The white paper concluded that salt-sensitive agriculture was not an existing or

poteritial beneficial use for surface water or underlying groundwater that could be

impacted by surface water in Reaches 5 and 6. Since salt-sensitive agriculture was not

an existing or potential beneficial use for the surface waters or underlying groundwater

that could be impacted by surface water in these reaches SSOs higher than the Ag Study

threshold range of 100-117 mg/L are potentially possible and are being considered as

part of the potential compliance alternatives. The SSO-ADA study was completed in

July 2008 and provides the technical and regulatory basis for recommending SSOs that

would be required for implementation of the AWRM Program.

3.0 Chloride TMDL Implementation Plan

Task 9 of the USCR Cl TMDL Implementation Schedule requires the development of a

pre-planning report on conceptual compliance measures and costs to meet potential water

quality objectives in the Santa Clara River Reaches 5 and 6. Task 9 states

CSDLA C shall solicit proposals and develop and submit a report to the Regional

Board that identifies potential chloride control measures and costs based on

CH2M Hill 2008. Final Report Task 2B-1 - Numerical Model Development and Scenario Results East

and Piru Subbasins. March 2008.

GGeomatrix 2008. Draft Supplement to Task 2B-1 - Numerical Model Development and Scenario

Results East and Piru Subbasins February 2008.

Santa Clarita Valley Sanitation District 2007. White Paper No. 2A Agricultural Beneficial Use

Considerations for Santa Clara River Reaches 5 and 6. September 2007.

Larry Walker Associates 2008. Draft Task 7 and 8 Report Site Specific Objectives andAnti-DegradationAnalysis July 2008.
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different hypothetical scenarios for chloride water quality objectives and final

wasteload allocations.

In accordance with the Chloride TMDL Implementation schedule a report on TMDL
Task 9 was required by February 20 2008. The Santa Clarita Valley Sanitation District

of Los Angeles County Dish-ict submitted reports completed to date to satisfy this

requirementv As noted in the submittal significant progress has been made working

with several stakeholders in the development of an alternative water resources

management AWRM compliance option requiring additional time for completion of

Task 9 of the Chloride TMDL Implementation schedule.

4.0 Conceptual Compliance Alternatives

The District submitted the Task 2B-2 report which identifies potential alter-natives to

achieve compliance with various WQOs within the Upper Santa Clara River watershed

and describes the results of the assessment of those alternatives conducted as part of the

GSWIM Study conducted as part of the Chloride TMDL collaborative process. This

report was submitted to satisfy the TMDL Task 9 requirement to identify potential

chloride control measures to meet different chloride WQOs and final wasteload

allocations.

The report identified and assessed four general alternatives or strategies for achieving

compliance with chloride WQOs in both the East Subbasin and Pini Basin. These

alternatives are

Advanced Treatment and Brine Disposal - this alternative consists of

constructing and operating MF/RO treatment facilities to remove chloride from

the reclaimed water produced at the Valencia and Saugus WRPs. Sufficient

advanced treatment capacity would be required to reduce all chloride

concentrations in WRP reclaimed water to below the WQO of 100 mglL for the

SCR downstream of the discharges Reaches 5 and 6. MF/RO treatment would

result in a significant amount of waste brine that would require disposal most

likely tlu-ough a dedicated brine conveyance pipeline from the WRPs to a new

Pacific Ocean outfall in Ventura County.

2. Minimal Advanced Treatment and Secondary Effluent Pipeline and Outfall -

this alternative consists of constructing and operating MF/RO treatment facilities

for a limited amount WRP reclaimed water sized to produce sufficient reclaimed

water meeting the existing WQO of 100 mg/L for discharge to the SCR to

maintain river habitat. The balance of the WRP recycled water would be

Letter Re Subnlittal of Upper Santa Clara River Cliloride TMDL Task 7 8 and 9 Report dated

February 20 2008 to Ms Tracy Egoscue Executive Officer California Regional Water Quality Control

Board - Los Angeles Region.

The minimum amount of reclaimed water discharge to the SCR to inaintain river habitat has not been

deterinined. For puiposes of this study a minimum discharge frotn each WRP is assumed based on
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conveyed to the Pacific Ocean in Ventura County via a dedicated pipeline and

ocean outfall. The objective of this alternative is to export the chlorides in the

WRP reclaimed water exceeding the existing water quality objectives directly to

the ocean rather than discharging them locally to the SCR.

Alternative WRP Discharge Location - this alternative consists of relocating

the Valencia WRP reclaimed water discharge location upstream to the upper

extent of Reach 7 of the SCR near the United States Geological Survey USGS
gauging station at Lang e.g. the Lang Gauge. The objective of this alternative is

to move the discharge farther away from downstream salt-sensitive agricultural

beneficial uses and utilize the potential assimilative capacity in upgradient

surface water and groundwater to minimize impacts from the chloride in the

WRP reclaimed water in Ventura County where those beneficial uses occur.

4. Alternative Water Resource Management - this alternative consists of working

with the local water supply agricultural and development stakeholders in Los

Angeles and Ventura Counties on a regional watershed solution to help achieve

compliance with USCR Chloride TMDL. The objective of this alternative is to

identify the best set of options for compliance that results in the maxiinum net

benefit for all water users along the river while protecting the salt sensitive

agricultural beneficial uses of the Santa Clara River in Ventura County.

The following sections of this report discuss cost estimates for each of these conceptual

compliance alternatives and describe the general assumptions on which these cost

estiniates are based.

5.0 Cost Estimates for Conceptual Compliance Alternatives

Cost Estimates for each alternative include capital costs and operations and maintenance

OM using present worth analysis assuming a period of 20 years and an interest rate of

5.5% consistent with District practices. Cost estimates for these alternatives presented

below are based on Opinions of Probable Constniction Costs developed by Trussell

Technologies Inc. Tiussell and MWH using manufacturers budgetary cost estimates

for equipment RSMeans Construction Cost Data recent engineering cost estimates

recent actual construction costs and cost curves. Opinion of Probable Construction Costs

developed by Trussell are for advanced treatment facilities and are based on a hybrid

Class 5 estimate per the Advancement of cost Engineering hlternational AACEi Cost

Estimate Classification System with accuracy of -30 percent to 50 percent. Opinion of

Probable Construction Costs developed by MWH for brine disposal and secondary

effluent disposal systems are based on an AACEi Class 5 estimate with accuracy of -50

percent to 100 percent.

information in the SCVSDs 2015 Santa Clarita Valley Joint Sewerage System Facilities Plan and

Environmental Impact Report.
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5.1 Maximum Advanced Treatment and Brine Disposal

The Saugus and Valencia WRPs provide primary secondary and tertiary treatment.

These conventional treatment processes remove organic compounds and pathogens and

produce high quality recycled water but are not designed for the treatment or removal of

dissolved salts such as chloride from wastewater. The District retained engineering

consultants to assess the various advanced treatment alternatives for compliance with

the Chloride TMDL. The Districts consultants evaluated the various alternative

desalination technologies that would remove chloride in recycled water at the Valencia

and Saugus Plants including membrane processes reverse osmosis nanofiltration and

electrodialysis thei-mal process multi-stage flash distillation MFD multi-effect

distillation MED or MEE and mechanical vapor compression VC technologies and

ion exchange processes. Both Montgomery Watson Harza 2002 and Trussell

Technologies 2008 evaluated potential chloride reduction technologies and concluded

that reverse osmosis RO treatment achieves a high removal of chloride and is less costly

than the other desalination technologies and was therefore the recommended treatment

alternative if advanced treatment to remove chloride is necessary for compliance with the

Chloride TMDL.

These studies also concluded that reverse osmosis treatment requires appropriate

pretreatment of recycled water to prevent fouling of the membranes used in the reverse

osmosis process which would result in loss of treatment efficiency. The conventional

treatinent processes at the Saugus and Valencia WRPs are not sufficient for the direct

treatment of tertiaiy recycled water with reverse osmosis membranes without some fonn

of pre-treatment. Both studies concluded that pretreatment utilizing either micro

filtration MF and/or a membrane bioreactor teclmology MBR which provides both

biological treatment and low pressure membrane filtration would be necessary at the

Saugus and Valencia WRPs prior to RO treatment.

In addition RO technologies produce a brine waste that also requires disposal.

Montgomery Watson Harza 2002 2008 has identified the use of a brine line and ocean

outfall and/or the use of deep well injection as potential means for the disposal of reverse

osmosis brines. However in both reports MWH inicated that deep well injection

disposal options would require extensive field exploration and testing in order to

detennine if such a brine disposal option was technically feasible.

The maximum advanced treatment and bi-ine disposal alternative consists of the

installation atid operation of advanced treatment facilities MF/RO and/or MBR/RO and

brine disposal facilities at the Valencia and Saugus WRPs. The District would install

sufficient advanced treatment capacity to discharge recycled water with chloride levels

that would meet 100 mg/L for the fiill WRP discharge. Operation of advanced treatment

at the WRPs would result in waste brine that requires disposal. Given the large volumes

of brine waste generated by the maximum advanced treatment alternative and

uncertainties that such volumes of brine could be handled via deep well injection the

only feasible brine disposal alternative for the maxirnum advanced treatment alternative

329 Pace 324 of 660



Received

March 30 2011

Commission on
State Mandates

would be through a new 43-mile brine conveyance pipeline and new ocean outfall off the

coast in Ventura County.

Ti-ussell Technologies evaluated chloride data for the Valencia and Saugus WRPs and for

the potable water supply in the Santa Clarita Valley to determine the size of advanced

treatment facilities necessaiy to achieve compliance with Chloride TMDL WQOs and the

estimated bi-ine waste produced as a result of these treatment processes. The size of the

advanced treahnent required was based on the design flows for the Valencia and Saugus

WRP while the brine waste flow was detennined based on ultimate buildout flows of the

Santa Clarita Valley since constniction of a brine conveyance pipeline is considered to

be a one-time event. In order to comply with a water quality objective of 110 mg/L as a

monthly average including a 10% safety factor Trussell determined that approximately

13.9 MGD and 3.23 MGD of RO penneate water would be required to produce a blended

discharge meeting the objectives under all conditions. Assuming a 90% on-line factor for

the facility this results in the construction of a 15.4 MGD MF/RO and/or MBR/RO
facility at the Valencia WRP and a 3.6 MF/RO facility at the Saugus WRP. Based on

these proposed treatment processes at the Valencia and Saugus WRP Trussell has

prepared a construction cost estimate presented in Table 1

Table 1 Project Capital Costs for Advanced Treatment

Valencia
WRP 15.4 MGD MBRJRO and MFIRO

MBR Facility

MF Fac y

RO Facility

Non-Process and General Rejuirements

$28500000

$10000000

$32800000

$20100000

Total Valencia $91400000

ISaugus WRP 3.6 MFIRO

MF F y

RO Facility

Non-Process and General Rec3uirements

$7100000

$12500000

$7000000

-------TotalSaucus $26600000

TOTAL ADVANCED TREATMENT $118000000

Trussell 2007c. Technical Memorandum No. 6.002-010 - Determination of Reverse Osmosis Capacity

and Brine Production for Each Scenario. July 2007

Design flow for the Valencia and Saugus VJRPs is assumed to be 26.8 MGD and 6.7 MGD respectively

equivalent to the projected maximum monthly WRP recycled water flows based on the 2015 Santa Clarita

Valley Joint Sewerage System Facilities Plan and EIR.

Recycled water flow projections for the ultimate buildout of the Santa Clarita Valley of approximately 62

MGD are determined by the District based on SCAG 2004 data.

N
Trussell 2007d. Technical Memorandunl No. 6.002-011 Preliniinary Design of MF/RO Facilities at

Saugus and Valencia WRPs and BMBR for Stave VI Expansion at Valencia WRP. November 2007.
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Because construction of brine disposal facilities is considered a one-time event the

facilities would be sized based on ultimate build-out flow projections for the Santa

Clarita Valley. Therefore in addition to the size of advanced treatment required to

comply with the WQOs under design flow conditions Trussell also determined the size

of advanced treatment required to comply with the existing WQOs under ultimate

buildout flow conditions for the entire Santa Clarita Valley in order to provide an

estimate for the brine disposal capacity that would be required for advanced treatment

facilities sized to comply with the existing WQO for the ultimate build-out flow

projections for the Santa Clarita Valley and assuming an RO recover-y of 85% Trussell

estimates that approximately 5.12 MGD and 0.59 MGD of brine waste would be

generated at Valencia and Saugus WRPs respectively. Based upon these estimates

MWH prepared cost estimates for several brine disposal options including disposal

through a new pipeline and ocean outfall in Ventura County disposal by deep well

injection in to abandoned oil fields in the Santa Clarita Valley. As noted earlier because

of the large uncertainties over whether deep well injection for quantities of brine of

approximately 5.7 MGD would be feasible the most likely brine disposal option for the

maximum advanced treatment alternative is through a dedicated brine line and ocean

outfall off the Ventura County coast.

As such brine disposal through a new ocean outfall in Ventura County would require the

construction of approximately 43 miles of conveyance pipeline depending upon the final

location of the new ocean outfall from the Saugus and Valencia WRPs through portions

of Los Aiigeles and Ventura Counties. Due to the elevation drop between the WRPs and

the ocean outfall approximately 1000 feet it is assumed gravity flow would be feasible

for this alternative. Based on these assumptions MWH has prepared a construction cost

estimate presented in Table 2. It should be noted that capital costs presented in Table

2 do not include the cost of land acquisition utility relocation permitting or

enviromnental assessments.

Table 2 Project Capital Costs for Brine Disposal

Faciliý Cost

Zonveyance
Pipeline $200000000

Ocean Outfall $30000000

I

iTOTAL BRINE DISPOSAL COST $230000000

Additionally Trussell Technologies and MWH provided Operations and Maintenance

OM cost estimates for the advanced treatment and bi-ine disposal facilities described

in this alternative assuming a 20-year period. OM costs for advanced treatment

facilities at Valencia WRP were estimated for the full capacity of the system at the end of

the 20-year period and proportioned based on projected yearly flows. Advanced

treatment facilities at the Saugus WRP are assumed to operate at full capacity

MWH 2008. Analysis of Treatment Cost for Chloride for the Santa Clarita Valley Joint Sewerage

System. April 2008
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immediately. Cost for labor power replacement equipment and chemicals are based on

current Districts costs and contracts. MWH estimated OM costs for the brine disposal

facilities consisting of amiual inspection and cleaning and period repairs for the

conveyance pipeline. Inspection and cleaning costs are not included for the ocean outfall

facility due to inaccessibility of the facility for these tasks. Cost estimates for Operations

and Maintenance OM for Advanced Treatment and Brine Disposals provided by
Tnissell and MWH respectively are sumtnarized in Table 3.

Table 3 Maximum Advanced Treatment Option OM Costs

Facililr Annual Cost

Advanced Treatment $9000000

Brine DisEosal $700000

AVERAGE ANNUAL OM Cost $9700000

Assuming an interest rate of 5.5% and a period of 20 years the present worth of the

estimated annual OM costs for advanced treatment and brine disposal is approximately

$116 Million. The combined Present Worth of the estimated Capital and OM Costs for

compliance with the existing objectives by providing advanced treatment and brine

disposal is approximately $464 Million as presented on Table 4.

Table 4 Maximum Advanced Treatment Costs Summary

Advanced Treatment at Sauus and Valencia
-

$118000000
-

$108000000
-

$226000000

iBrine Disposal I $230000000 $8000000 $238000000

TOTAL AWRM Program $348000000 $116000000 $464000000

Based on modeling conducted by Geomatrix 2008b this alternative would not achieve

compliance with the existing 100 mg/L WQO at all times and all locations even though

the Saugus and Valencia WRP recycled water discharge would comply with 100 mg/L.

5.2 Minimum Advanced Treatment and Secondary Effluent Pipeline and

Outfall

The Minimum Advanced Treatment Alternative would reduce and/or elimitiate the

amount of advanced treatment capacity needed to comply with the existing 100 mg/L

WQO. This option involves the reduction of WRP recycled water discharges to the SCR
and conveyance and discharge of the majority of the WRP recycled water directly to the

ocean through a secondary effluent disposal pipeline and new ocean outfall in Ventura
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County. A small portion of the WRP recycled water approximately 10 MGD from the

Saugus and Valencia WRP combined would receive advanced treatment to meet a

chloride limit of 100 mg/L to maintain sufficient habitat for threatened and endangered

species in the SCR. This alternative would require construction of a smaller amount of

advanced treatment at both the Saugus and Valencia WRPs estimated at approximately 6

MGD.X In addition a 43 mile disposal pipeline and ocean outfall would need to be

sized with sufficient capacity to convey the remainder of the projected WRP recycled

water discharges at ultimate build-out flow conditions for the Santa Clarita Valley

estiinated at approximately 62 MGD total based on 2004 SCAG data. MWH prepared a

cost estimate for conveyance pipeline with slightly larger flow assumptions. Therefore

costs for conveyance pipeline required for the Secondary Effluent Pipeline and Ocean

Outfall are scaled from MWHs cost estimates for the flows considered in this option as

follows

Pipeline Segment Length Diameter

Val to Newhall 37200 L.F. 36 inches

Newhall to Ocean 200 100 L.F. 48 inches

Assumptions

Distance Between Manholes 500 L.F.

Cost per Manhole $25000

Cost for Pipe 36 inches 175

Labor for Pipe 36 inches 575

Cost for Pipe 48 inches 250

Labor for Pipe 48 inches 750

Construction Contingency 20%

En Lecal Admin Contin enc 25%
....._...

Cost

of Manholes required 474

Cost of Manholed $11850000

Length of Pipeline 36 inches 37200 L.F.

Cost for Pipe 36 inches $175

Cost for Labor 36 inches $575

Total Cost $27900000

Length of Pipeline 48 inches 200100 L.F.

Cost for Pipe 48 inches $250

Cost for Labor 48 inches $750

Total Cost $200100000

Subtotal $239850000

Construction Contin encý $48 000 000--ConstructionCost $287850000

Ený_ LeialAdmin ContinLencýý $72 000 000

TOTAL COST $359850000

Ocean Outfall 3 miles 15840 L.F.

Cost estimate for advanced treatment at Saugus WRP is based on design and costs provided by Trussell

Technologies for Maximum Advanced Treatment alternative discharging approximately 4.25 MGD of

recycled water meeting 100 mg/L. The Valencia WRP would discharge approximately 5.75 MGD or

recycled water meeting 100 mg/L which would require construction of an approximately 3 MGD advanced

treatment facility at Valencia. See Section 5.4 for additional information on cost estimate for 3 MGD
advanced treatment facility at Valencia WRP.
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Assumptions

Outfall Diameter 48 inches

Cost for Outfall 48 in Diam $2500 / L.F.

Construction Contingency 20%

En -Lecal Admin Contirnency 25%

Cost

Length of Pipe 15840 L.F.

Cost of Ocean Outfall $2500

Cost of Pipeline - Ocean Outfall $39600000

Construction Continyenc $8000 000

Construction Cost $47600000

En.ý Le al Admin Contin nýyý ý $12000000

TOTAL OUTFALL $59600000

Separate brine disposal facilities for the brine produced from the advanced treatment

facilities would not be required as brine could be discharged with the recycled water

discharge to the ocean. OM cost for advanced treatment facilities are based on current

Districts costs and contracts for labor power replacement equipment and chemicals

costs. OM costs for the recycled water conveyance facilities are based on amlual

inspection and cleaning and period repairs for the pipeline. Inspection and cleaning costs

are not included for the ocean outfall facility due to inaccessibility of the facility for these

tasks. Based on these assumptions and cost estimates provided by MWH 2008 the

District has prepared a construction and OM cost estimate for the Minimum Advanced

Treatment alteniative presented in Table 5. It should be noted that capital costs

presented in Table 5 do not include the cost of land acquisition utility relocation

permitting or environmental assessments.

Table 5 Minimum Advanced Treatment Capital O M Costs

Facility Capital Cost Annual OM

Minimum Advanced Treatment Sauýus $26600000 $2200000

Minimum Advanced Treatment Valencia $25000000 $2100000

Conveance Pireline $360000000 $500000

Ocean Outfall $59600000 N/A

TOTAL $471200000 $4800000

Assuming an interest rate of 5.5% and a period of 20 years the present worth of the

estimated OM costs for is approximately $57.4 Million resulting in a combined Capital

and OM cost of approximately $528.6 Million as shown on Table 6.

10
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Table 6 Minitnum Advanced Treatment Costs Summary

Project Element Capital Cost Present Worth OM TOTAL

Advanced Treatment at Sauýýus and Valencia $51600000 $51400000 $103000000
1

Secondaa Effluent and Brine Disposal $419600000 $6000000 $425600000

TOTAL Minimum Advanced Treatment $471200000 $57400000 $528600000

Based on modeling conducted by Geomatrix 2008b this alternative would not achieve

compliance with the existing 100 mg/L WQO at all times and all locations even though

the Saugus and Valencia WRP recycled water minimum discharge would comply with

100 mg/L.

5.3 Alternative WRP Discharge Location

The alternative WRP Discharge Discussion would move the Valencia WRP recycled

water discharge location upstream approximately 16 miles from the cui7ent location in

Reach 5 of the SCR to Reach 7 of the SCR near the USGS Lang Gauge thus minimizing

impacts from the chloride in the WRP recycled water on salt-sensitive agricultural

beneficial uses downstream along Reach 4B of the SCR. Discharging the Valencia WRP

recycled water in Reach 7 would potentially utilize additional assimilative capacity in

SCR surface water and underlying groundwater between the USGS Lang Gauge and the

Los Angeles and Venhira County line.

This alternative would require the constiuction of conveyance pipeline and pumping

facilities designed with sufficient capacity to convey the projected ultimate build-out

flows for the Santa Clarita Valley to the proposed discharge location near the USGS Lang

Gauge. This alternative would require the construction of an approximately 16 mile

conveyance pipeline with capacity for the Valencia WRP design flow of 27.6 MGD
from the Valencia WRP to a new proposed discharge location near the USGS Lang gauge

and pump stations to convey these flows to the that location which is nearly 700 feet

higher in elevation. MWH 2008 prepared cost estimates for conveyance of discharges

from the Districts WRPs to the Los Angeles County Sanitation Districts

DistrictsJoint Water Pollution Control Plant JWPCP in Carson CA. This estimate

assumes significantly larger flows than the Altemative WRP Discharge Location option

but does have costs for pumping water over similar distances and elevations as

considered in this option. Therefore costs for pumping and conveyance facilities

required for the Alternative WRP Discharge Location are scaled from MWHs cost

estimates for the flows and distances considered in this option as follows

335 Pace 330 of 660



Received

March 30 2011

Commission on
State Mandates

Dý ý ýýýý-ýýsýeý-ýý ýr.Cýýýýi

Pipeline Segment Length Diameter

Valencia to Lang 84480 L.F. 36 inches

Assumptions

Distance Between Manholes 500 L.F.

Cost per Manhole $25000

Cost for Pipe 36 inches 175

Labor for Pipe 36 inches 575

Construction Contingency 20%

Eng Legal Admin Contingency 25%

Costs

of Manholes required 168

Cost of Manhole $4200000

Length of Pipeline 36 inches 84480 L.F.

Cost for Pipe 36 inches $175

Cost for Labor 36 inches $575

Total Cost 63360000

Subtotal $67560000

Construction ContinQency $13512000

Construction Cost $81072000

Eng Legal AdminContingency $20268000

TOTAL COST $101340000

Determined Required HorseAower from Valencia To Lange

Segment Capacity 26.83 MGD

Distance 84480 L.F.

Change in Elevation 700 ft

Assumptions

C value 150

Diameter of Pipe 36 inches

Pump Efficiency 70%

Motor Efficiency 90%

TDH 2 ft/100 ft

Pump Operation 8760 hrs/yr

Power Cost $0.141 kW-hr

Calculations

Velocity 14 fps

Head Loss Frictional 859 ft

Dynamic Head 2 ft1100 ft

Head Loss Dynamic 1689.6 ft

Head Loss Static 700 ft

Total System Head Loss 3248 ft

Total System Pressure 1406 psi

hp@ design head 8490 hp

Pump Power 6334 kW

Annual Power Consumption 55483429 kW-hr

Annual Power Cost $7800000.00

Capital costs for the pump stations are scaled from costs provided by MWH based on the

number of pumps that would be required based on the above analysis. OM costs for the

pump stations consist primarily of energy costs based on estimated horsepower required

to operate the pumps as shown above and routine inspection and repair estimated at 3%
of the facility cost. OM costs for the recycled water conveyance facilities are based on

Dsý cs ýý ýN ýaý
.G

ý_.
12ýýaýe -ý.ý.

336 Page 331 of 660



Received

March 30 2011

Commission on
State Mandates

aiinual inspection and cleaning and period repairs for the pipeline. Based on these

assumptions and cost estimates provided by MWH the District has prepared a Capital

and OM cost estimates for the Alternative WRP Discharge Location option presented

in Table 7.

Table 7 Alternative WRP Discharge Capital OM
Fac y I Capital Cost Annual OM

Conveyance Pipeline to Lang Station $101300000 $200000
_

Pumping Stations $78500000 $10200000

ITOTAL $179800000 $24500000

Assuming an interest rate of 5.5% and a period of 20 years the present worth of the

estimated OM costs for is approxiinately $124 Million resulting in a combined Capital

and OM cost of approximately $304 Million as shown on Table S.

Table 8 Alternative WRP Discharge Cost Summary

Project Element Capital Cost Present Worth OM TOTAL

Conveyance Pipeline to Lang Station $101300000 $2400000 $103700000

Pumping Stations $78500000 $121900000 $200400000

TOTAL Alternative WRP Discharge $179800000 $124300000 $304100000

Based on modeling conducted by Geomatrix 2008b this alternative would not achieve

coinpliance with the existing 100 mg/L WQO and would actually increase surface water

and groundwater chloride concentrations in Reach 7 of the Santa Clara River.

5.4 Alternative Water Resources Management Program

Because the alternatives described in Section Nos. 5.1 5.2 and 5.3 could not achieve

compliance with the existing 100 mg/L WQO at all times and all locations an

alternative water resources management AWRM Program was developed to achieve

compliance with SSOs at all times and at all locations while implementing mitigation

measures to protect salt-sensitive agricultural beneficial uses and groundwater when

necessary. The AWRM Program consists of several key elements which include

Implementing source control measures at the WRPs to reduce chloride in the

recycled water

Constructing advanced treatment for a portion of the recycled water from the

Valencia WRP
Procuring supplemental water i.e. local groundwater or surface water for

release to the SCR to enhance its assimilative capacity

Consti-ucting water supply facilities in Ventura County and
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Providing alternative water supply when necessary to protect salt-sensitive

agricultural beneficial uses of the SCR

Cost estfinates were prepared by the District and its consultants for the various elements

of the AWRM Program.

Source Control Measures at the WRPs
This element of the AWRM Program consists of implementing measures to reduce the

chloride levels in the recycled water discharged from the Saugus and Valencia WRPs.

The reduction in chloride levels would be achieved through a enhanced source control

specifically the removal of residential self-regenerating water softeners which are a

significant source of chloride to the Districts WRPs and b conversion of the

disinfection processes at the WRPs fonn the current bleach based process which

contribute approximately an additional 10 mg/L of chloride to the WRP recycled water

to ultra violet disinfection technology. The Districts costs estimates for these elements

of the AWRM Program are presented in Table 9.

Table 9 AWIZM Source Control Measures

fWRM Element Capital Cost
Annual OM

SRWS Removalxv $2400000 N/A

UV Disinfection FacilitiesXvi $16500000 $500000

TOTAL Source Control Measures $18900000 $500000

Assuming an interest rate of 5.5% and a period of 20 years the present worth of the

estimated OM costs for UV Disinfection facilities at the Saugus and Valencia WRP is

approximately $6 Million resulting in a combined Present Worth Capital and OM cost

of approximately $21.5 Million for this element of the AWRM Program.

Advanced Ti-eatjnent at Valencia WRP
In order to comply with the proposed water quality objectives additional chloride

reduction beyond that achieved from source control will be required. The AWRM
Program contemplates achieving this additional chloride removal through construction

and operation of a 3-MGD advanced treatment facility using MF/RO treatment

technology at the Valencia WRP. These facilities would remove approximately 58000 to

96000 pounds per month of chloride from the WRP recycled water reduce chloride

levels directly in the SCR when necessary to achieve the proposed water quality

Cost for SRWS removal is based on removal of remaining SRWS in Districts service including costs

for public outreach rebate payments conducting a voter referendum and implementation of an

enforcement program. See Districts report Staff Report in Sripport of Findings Necessmy for Adoption of

an Ordinance Pzti-suant to California Health and Safety Code Section 116787 - Santa Clara River Cliloride

Reduction Ordinance of 2008 May 2008.
x

Cost for UV Disinfection Facilities is per inteinal Districts memorandum and is based on costs for UV
system for the Districts Whittier Narrows Water Reclamation Plant.
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objectives and provide salt export from the Piru basin through operation of water supply

facilities in Ventura County.

Based on the cost estimates provided by the Tr-ussell Technologies for advanced

treatment utilizing MF/RO technology to comply with the existing water quality

objectives the District has estimated the cost for construction and operation of a smaller

3-MGD MF/RO facility at the Valencia WRP to be approximately $25 Million with

OM costs of $2.1 per year. Trussell Technologies subsequently completed a separate

memorandum to estimate the cost of a 3 MGD MF/RO facility at the Valencia WRP.v
The estiinate in this subsequent memorandum is based on updated costs for materials and

equipment as of June 2008 but generally supports the previous estimate by the District

when accounting for increases in construction cost index since September 2007. In

addition operation of this advanced treatment facility would produce waste brine which

would require disposal. CH2M Hill has prepared a preliininary feasibility study and cost

estimate for the disposal of waste brine from the proposed 3-MGD advanced treatment

facility through deep well injection technology.v CH2M Hill assumes disposal of

approximately 0.5 MGD of brine waste at an individual well injection rate of 50 gpm.
The estimates for the capital and OM costs for the 3-MGD MF/RO and brine disposal

facilities contemplated as part of the AWRM Program are presented in Table 10.

Table 10 AWRM Advanced Treatment and Brine Disposal

1AWRM Element Capital Cost

3 MGD MF/RO Facilit
ý

400$25 000y
...

Brine Disposal $53000000

TOTAL AWRM Advanced Treatment
$78 400 000

and Brine Disposal

Annual OM

$2100000

$1600000

$3700000

Assuming an interest rate of 5.5% and a period of 20 years the present worth of the

estimated OM costs for the advanced treatment and brine disposal facilities at the

Valencia WRP is approximately $44.2 Million resulting in a combined Present Worth

Capital and OM cost of approximately $122.6 Million for this element of the AWRM
Program.

Supplemental Water

During periods of extreme drought and prior to construction and operation of the

proposed 3-MGD advanced treatment facility the AWRM Program contemplates

procuring supplemental water of sufficient water quality to reduce chloride levels in the

surface water in Reach 4B. In order to ensure a reliable supply of supplemental water

during these periods the AWRM proposes to develop agreements with local water

purveyors that would implement a water banking program when supplemental water is

Trussetl 2008 b Technical Memorandum No. 50.001 TM 23 Opinion of Pi-obable Construction

Costs for 3 mgd RO Facilities July 2008m CH2M Hill 2008b. Technical Memorandum Valencia WRP - Deep Injection Well Disposal of RO
Concentrate - Preliminary Feasibility. April 2008.
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not required. The water purveyors would then have this banked water supply available to

deliver to their customers when the District requires supplemental water from local

groundwater to enliance the assimilative capacity of the river and meet proposed water

quality objectives. Through the GSWIM Study it is estimated that approxiinately 30000
AF of supplemental water would be required dtu-ing the study period. Preliminary

discussions with water puiveyors indicate costs for banking and delivering SWP water

would be approximately $1000 per AF resulting in a cost of approximately $30 Million.

Additionally it is assumed some infrastructure for conveyance of the supplemental water

extracted groundwater would be required at a cost of approximately $7.5 Million.

Ventura Water Supply Facilities

As indicated above in order to acliieve salt export from the Piru groundwater basin the

permeate from the 3-MGD advanced treatment facilities would be conveyed to water

supply facilities in Ventura County. These facilities would blend the RO permeate with

saline groundwater from the Piru basin and discharge the blended water supply to the

SCR at a point where the water and therefore salt would be exported from the basin and

utilized in Ventura County. The water supply facilities would be comprised of

10 groundwater extraction wells

12 mile RO permeate conveyance pipeline

6 mile blended water supply RO peimeate and Piiu groundwater conveyance

pipeline

Cost estimate for constniction of extraction well facilities was developed for the District

by Dr. Steven Baclnnan.X Conveyance pipeline cost estimates were based on 6-miles of

54 pipeline and 12 miles of 24 pipeline for the blended water supply conveyance

pipeline and RO permeate conveyance pipeline respectively and a cost of approximately

$20 per inch per foot for pipeline materials and installation consistent with estimates

provided by MWH. Cost estimates for the proposed water supply facilities are presented

in Table 11.

Table 11 AWRM Ventura County Water Supply Facilities

ýAWRM
Element Capital Cost Annual OM

t10 Groundwater Extraction Wells $5500000 N/A

112 Mile RO Permeate Conveyance $34200000 $130000

6 Mile Blended Water Conveyance $30400000 $170000

TOTAL AWRM Ventura Water Supply

ýFacilities
$70100000 $300000

Assuming an interest rate of 5.5% and a period of 20 years the present worth of the

estimated OM costs for the Ventura County water supply facilities is approximately

$3.6 Million resulting in a combined Present Worth Capital and OM cost of

Baclunan 2007. Memorandum Alternatve Water Resoui-ces Management Santa Clara River Cliloride

TMDL Task 2 Piru Groundwater Extraction Wells January 2008.
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approximately $73.7 Million for this element of the AWRM Program. A suimnary of the

cost estimate for the AWRM Program is presented in Table 12.

Table 12 AWRM Program Costs Summary

WRM Element Capital Cost Present Worth OM TOTAL

Source Control Measures $18900000$6000000 $24900000

dvanced Treatment and Brine Disposal $78400000 $44200000 $122000000

Supplemental Water $37500000 N/A $37500000

Ventura Water Supply Facilities $70100000 $3600000 $73700000

TOTAL AWRM Program $204900000 $53800000 $258700000

Note All costs are as of September 2007

Therefore the costs for the AWRM facilities required to comply with the proposedsite-specific
objectives is estimated at approximately $259 Million.
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activities eliminating the sale of junk food in city county or school facilities providing incentives for

stores that sell fresh produce to locate in depressed neighborhoods and providing exercise opportunities

for their residents and

WHEREAS city officials believe there are important long-teim community benefits to be gained

by encouraging healthy lifestyles including a decrease in the rate of childhood obesity and its negative

health-related impacts and

WHEREAS cities and other community partners can work together to understand the

relationship between obesity land-use policies redevelopment and community planning and

WHEREAS cities and other community partners can work together to ensure that there are safe

places for their residents to be active such as in parks ball fields pools gyms and recreation centers and

WHEREAS access to healthy foods has a direct iinpact on the overall health of our community

and planning for fresh food open space sidewalks and parks should be a priority and

WHEREAS the League has partnered with the Healthy Eating Active Living HEAL Cities

Campaign to provide training and technical assistance to help city officials adopt policies that improve

their communities physical activity and retail food environments and

WHEREAS the League wants to partner with and support the Lets Move Campaign headed by

the First Lady of the United States the Presidents Task Force on Childhood Obesity and the Secretary of

Health and Human Services in an effort to solve the challenge of childhood obesity within a generation

now therefore be it

RESOLVED by the General Assembly of the League of California Cities assembled during the

Annual Conference in San Diego September 17 2010 that the League encourages the existing 480

California cities to adopt preventative ineasures to fight obesity as set forth by the First Lady of the

United States of America in the Lets Move campaign and be it further

RESOLVED that California cities be encouraged to sign-up with the United States Department

of Health and Human Services - Region IX office as a Lets Move City and be it further

RESOLVED that California cities are encouraged to 1 help parents make healthy family

choices 2 create healthy schools 3 provide access to healthy and affordable foods and 4 promote

physical activity and be it further

RESOLVED that cities are encouraged to involve youth especially middle and high school

students with city health-related programs.

/U///////

RESOLUTION RELATING TO UNFUNDED STATE-MANDATES

Source City of Sailta Clarita

Referred to Revenue and Taxation Policy Committee

WHEREAS unfunded mandates imposed upon local governments including cities counties and

special districts by the State of California place a tremendous financial burden upon local governments and
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WHEREAS some of the mandates placed upon local governments are the result of actions by

Boards and Commissions not directly accountable to the electorate and

WHEREAS the State of California and many local govermnents within the state are under

financial duress due to the continuing national economic crisis and

WHEREAS approximately twelve percent of Californians are currently unemployed and

struggling to pay for basic life necessities well above the national average and

WHEREAS mandates enacted by the State of California may result in the need for local agencies

to increase fees or taxes to satisfy the requirements of the mandate and

WHEREAS as citied in a 2005 report on state niandates published by the League of California

Cities the original intent of Property Tax Relief Act of 1972 which established the concept of state

reimbuisement of local agencies for state mandated activities was to limit the ability of local agencies to

levy taxes and

WHEREAS in 1979 the voters of the State of California approved Proposition 4 adding Article

XIII B to the Califoi-nia Constitution requiring the state to provide a subvention of funds to local

governnients for costs associated with state mandated programs under specified conditions and through

subsequent legislation creating the Commission on State Mandates and

WHEREAS in 2004 the voters of the State of California adopted Proposition 1 A expanding the

constitutional protections for local governments regarding state mandates and

WHEREAS the State of California has struggled to balance its budget for the past several years

and has chosen to borrow funds from local governments thus reducing traditional revenues to local

governments forcing additional local program and service reductions and cutbacks and

WHEREAS various federal and state laws and regulations may result in the imposition of state

mandates on local governments and

WHEREAS an example of state imposed mandates are the establishment of Total Maximum

Daily Loads TMDLs for such things as bacteria chloride metals and toxicity and

WHEREAS for example in order to meet the obligations imposed by Regional Water Quality Control

Boards RWQCB throughout California local agencies may need to implement or increase fees and taxes to

pay for new programs or facilities in order to avoid penalties for non-compliance now therefore be it

RESOLVED by the General Assembly of the League of California Cities assenlbled during the

Annual Conference in San Diego September 17 2010 that

1. The League of California Cities work with its member cities and other local government

partners to identify situations in which local govenunents must increase fees or taxes to

meet state mandated requirements.

2. The League of California Cities reaffirms its historic stance that anytime the state imposes

a new duty responsibility or obligation on local government it must provide an adequate

source of funding to accompany the action and not presume that the new duty

responsibility or obligation can be covered by a new local fee assessment or tax.

3. That the League of California Cities work with the applicable state and federal regulatory

agencies through the Leagues policy making process and the National League of Cities to
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develop reasonably achievable environmentally sound and cost-effective policy based on

monitoring and sound science and addressing local water conditions and the fiscal

condition of the local government.

4. That the League of California Cities will review and consider supporting through its policy

committee process legislation to suspend eliminate or otherwise modify the negative impacts

of state mandates on local agencies particularly in which a new local tax or fee increase is

necessary to impleinent the Inandate.

RESOLUTION RELATED TO ENHANCING PUBLIC SAFETY WHILE DRIVING
A MOTOR VEHICLE

Source City of Elk Grove

Referred to Transportation Communication Public Works Policy Committee

WHEREAS cities throughout the State of California hold the health and safety of theirresidentsasa paramount concern and

WHEREAS the use of text messages llas grown exponentially in recent years and

WHEREAS any time a driver attempts to send an electronic text message while driving his or

her attention is diverted from the road and

WHEREAS a recent Virginia Tech study showed sending electronic text messages while driving

makes an accident 23 times more likPly and

WHEREAS a study conducted by The Transport Research Laboratory in the United Kingdom
showed that sending text messages while driving is riskier than driving under the influence of alcohol or

drugs and

WHEREAS Senate Bill 28 and California Vehicle Code Section 23123.5 ban writing sending

or reading electronic text messages while operating a motor vehicle in the state of California and

WHEREAS the League supports this type of traffic safety enhancement as demonstrated through

their support of motorcycle helmets child restraints seat belt and speed limit laws now therefore be it

RESOLVED by the General Assembly of the League of California Cities assembled during the

Annual Conference in San Diego September 17 2010 that the League encourages cities to promote safe

driving across California and the education of the general public about the dangers of texting while driving.
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STEPHEN R. MAGUIN
Chief Engineer and General Manager

Date October 8 2009

To Steve MaUlin

Through Phil Friess

Departmental Engineer. Technical Seivices

From Brian Louie

Division Engincer Water Qualitr and Soils L-nlineering

Subject Red-line Version of Chloride TMDL

As requested. attached are red-line edits fur the Upper Santa Clara River Chloride TMDL that are

desi-ned to reduce the upfiont capital expenditrn-es for the program thou-h revision of conditionalsite-specificobjectives that \arould allow for project implementation in phases and eliminate the need to

purchase and bank supplemental water. In addition implementation schedule eXtensions are being

sought. Ihe key changes to the IMDL are suminarized as follows

Revisions to Conditional Site-Specific Objectives bv Phase

TMDL Elenient

h 6 O
Phase I

i WLAI

Phase 11

150Reac SS

Reach 5 SSO

nter m s a

Interim WLAs a 1 SO

Reach 4B SSO Interim WLAs a 117 l50bc

Advanced Treatment

ý0 during sto1nflo\\

conditionsý 100 cfs i c

I MGD MF-RO 3 MGD MF-RO
Reiuirement

a lnterim WI_As for Saugus and Valencia WRPS are as follows

May 2017 - May 2022

Pre-Phase

II165mgL
12-mo avera ýe1

165 nl- L

ý 12-mo averaIe_
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Mr. Steve Maruin -- Oclober 8 200Q

b Critical condition SSO for Reach 4B applies \\hen imported water is 70 moL. SCVSD

provides Camulos Ranch with an alternative water supply and SCVSD maintains a salt

balance bv salt extraction froin the Piru Basin.

c Applies only for ýroundwater extraction for direct discharge to Reach 4B during

stormflovv conditions exceeding 100 cfs in the river to facilitate chloride export to the

ocean and expedite removal of excess chloride in the Piru Basin.

11. Revisions to TMDL Implementation Schedule

b.

1-year schedule extension to complete EIR May
2-year schedule extension to construct Phase I

facilities Ma 2017.

7-year schedule extension to construct Phase II facilities May 2022.

TMDL Reopener Task 19 for Regional Board to consider cost-savinb niodiiications to

the TMDL for Phase 11 control measures and revise interim WLAs during

implementation of Phase 11 facilities Nov 2016

TMDL Task 19 New Interim WLAs established for Saugus and Valetlcia WRP and

extended to May 202.

The Ihase I and Phase 11 facilities are comprised of the followiný elements

Phase I Elements Phase II Elements

Phase 1 MF-RO i 1 MGD Phase 11 MF-RO 2 MGD-

Phase I BrineDisosal 0.1 5 MGD Phase II Brine Dis osal 0.30 1v1GD

10 East Piru E.xtraction Wells 6-mile Ventura C.ount1 conve\ ance Iine

12-mile RO conve.ance line UV at Valencia WRP
UV at Sau us WRP

The implementation of these facilities in phases is suhject to moditlcation of the Alternative Compliance

Plan MOU a-reements with United Water and Camulos Ranc.h on the operation of extraction wells

during Pliase I and 11. and the Regional Board issuance of applicable NPDES permits to support the

revised ACP
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State of California

California Regional Water Quality Control Board Los Angeles Region

RESOLUTION NO. R4-20082009-04
no.. ýnn4Date

Amendment to the Water Quality Control Plan for the Los Angeles Region to Adopt Site

Specific Chloride Objectives and to Revise the Upper Santa Clara River

Chloride TMDL

WHEREAS the California Regional Water Quality Control Board Los Angeles

Region finds that

1. The federal Clean Water Act CWA requires the California Regional Water

Quality Control Board Regional Board to develop water quality standards

that are sufficient to protect beneficial uses designated for each water body

found within its region.

2. The elements of a TMDL are described in 40 CFR 130.2 and 130.7 and

section 303d of the CWA as well as in USEPA guidance documents Report

No. EPA/440/4-91-001. A TMDL is defined as the sum of the individual

waste load allocations for point sources load allocations for nonpoint sources

and natural background 40 CFR 130.2. Regulations further stipulate that

TMDLs must be set at levels necessary to attain and maintain the applicable

narrative and numeric water quality objectives WQOs and protect beneficial

uses with seasonal variations and a margin of safety that takes into account

any lack of knowledge concerning the relationship between effluent

limitations and water quality 40 CFR 130.7c1.

3. Upon establishment of TMDLs by the State or USEPA the State is required to

incorporate the TMDLs along with appropriate implementation measures into

the State Water Quality Management Plan 40 CFR 130.6c1 130.7. This

Water Quality Control Plan for the Los Angeles Region Basin Plan and

applicable statewide plans serves as the State Water Quality Management

Plans governing the watersheds under the jurisdiction of the Regional Board.

4. The Santa Clara River is the largest river system in southern California that

remains in a relatively natural state. The River originates on the northern

slope of the San Gabriel Mountains in Los Angeles County traverses Ventura

County and flows into the Pacific Ocean between the cities of San

Buenaventura Ventura and Oxnard. The predominant land uses in the Santa

Clara River watershed include agriculture open space and residential uses.

Revenue from the agricultural industry within the Santa Clara River watershed

is estimated at over $700 million annually and residential use is increasing

rapidly both in the upper and lower watershed.

1
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The upper reaches of the Santa Clara River include Reaches 5 and 6 which are

located upstream of the Blue Cut ýauging station. west of the Los Angeles -

Venttu-a Countv line between the cities of Fillmor-e and Santa Clai-ita.

Reac.hes 5 and 6 of the Upper Santa Clara River USCR appear on the EPA

303d list of impaired waterbodies designated on the 2002 EPA 303e list as

Reaches 7 and S. respectively. Several beneticial uses of the USCR

including agricultural supply water AGR groundwater recharbe GWR_ and

rare threatened or endangei-ed species habitat RARE. are listed as impaired

due to excessive chloride concentr-ation in the waters of the USCR. Valencia

and Saugus Water Reclamation Plants WRPs which are owned and operated

bv the Santa Clarita Valley Sanitation District of Los Angeles County

SCVSD. ar-e two nlajor point sources that discharge to the USCR.

6. On October 24. 2002. the Regional Board adopted Resolution No. 02-018.

amending the Basin Plan to include a TMDL for chloride in the USCR.

Resolution 02-018 assic-ned waste load allocations WLAs to the Valencia

and Saugus WRPs minor point sources and MS4s permittees. discharging to

specified reaches of the Santa Clara River. The TMDL included interim

WLAs for chloride for the WRPs. These intei-im WLAs provide the WRPs

the necessary time to implement chloride source 1-eduction completesite-specificobjective SSO studies and make appropriate modifications to the

WRP as necessarv. to meet the WQO for chloride. The interim vvaste load

allocations pt-oposed in the TMDL were based on a statistical evaluation of the

WRPs performance in the three years preceding October 2002.

7. On February 19. 2003 the State Water Resources Control Board State Board

adopted State Board Resolution 2003-0014 the Rernand Resolution which

i-emanded the TMDL to the Regional Board. The Remand Resolution directed

the Regional Boai-d to considet- a phascd implementation approac.h to allow

SC.VSD to complete special studies prior to planning and construction of

advanced treatment technologies.

8. On July 10 2003. in response to the Remand Resolution the Regional Boar-d

adopted Rcsolution 03-008 rcvising the implementation Plan for the TMDL.

The revised TMDL allowed 13 years to implement the IMDL.

9. On Mav 6. 2004 the Regional Board adopted Resolution 04-004 to revise the

interim waste-load allocations and Implementation Plan for the chloride

TMDL in the USCR. The revised Implementation Plan required the

completion of several special studies that serve to characterize the sources

fate transport and specific impacts of chloridc in the USCR. including

impacts to downstream i-eaches and underlyiný groundwater basins.

10. The first of the special studies an evaluation of the appropriate c.hloride

threshold for the r-easonablc protection of salt-sensitive agriculture. was

completed in Septemberof2005. This special study entitled Literature

Review and Evaluation LRE. found that the best estimate of a chloride

2
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hazard concentration for avocado crops falls within the range of 100 to 120

mg/L. A similar range of 100 to 117 mg/L was found by an independent

technical advisory panel TAP. An additional study completed in January

2008 entitled Compliance Averaging Period for Chloride Threshold

Guidelines in Avocado found that a 3-month averaging period of the LRE

guidelines would be protective of avocados. The TAP co-chairs reviewed this

study and agreed that a 3-month averaging period is appropriate.

11. On August 3 2006 the Regional Board revised the Implementation Schedule

for the TMDL in Resolution No. 04-004 Resolution No. 06-016. The

revised TMDL accelerated the schedule from 13 years to 11 years based on

findings form the LRE. The State Board approved the Regional Board

amendment on May 22 2007 State Board Resolution No. 2007-0029. In

approving the amendment the State Board directed the Regional Board to

consider variability in the SSO for chloride to account for the effects of

drought on source water quality.

12. Prior to completion of the special studies the presumed implementation plan

included two options advanced treatment of effluent from the Valencia and

Saugus WRPs and disposal of brine in the ocean through an ocean outfall or

disposal of tertiary treatment effluent in the ocean through an ocean outfall.

Both options entail construction of a pipeline from the Santa Clarita Valley

WRPs to the ocean and an ocean outfall.

13. The second special study required by the Implementation Plan is the

Groundwater/Surface Water Interaction GSWI Model. The GSWI study

model has been completed reviewed and approved as an appropriate and

adequate modeling tool by the stakeholders and an independent GSWI TAP.

The GSWI model has been used to examine feasibility of various

implementation alternatives. The GSWI study predicts that none of the

alternatives including the advanced treatment of WRP effluent and disposal

of brine in a new ocean outfall or disposal of tertiary treatment effluent in an

ocean outfall would achieve compliance with the existing chloride WQO of

100 mg/L at all times and at all locations and that afW-an alternative water

resources management approach could achieve attainment for certain reaches.

14. The third special study required by the Implementation Plan is the Evaluation

of Appropriate Chloride Threshold for Endangered Species Protection ESP.
This special study has been completed and found that the existing USEPA
chloride criteria of 230 mg/L as a chronic threshold and 860 mg/L as an acute

threshold are protective of aquatic life in the USCR including Threatened and

Endangered species. These conclusions indicate that endangered species can

tolerate higher levels of chloride than salt-sensitive agricultural crops. The

independent ESP TAP concurred with the study findings and conclusions.

15. The Santa Clarita Valley Sanitation District SCVSD has completed all of the

necessary special studies required by the Chloride TMDL TMDL Task Nos

3
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3 4 5 6 7 8 9 10n and l Oc. The completion of these TMDL special

studies all conducted in a facilitated stakeholder process in which

stakeholders participated in scoping and reviewing the studies has lead to

development of an alternative TMDL implementation plan that addresses

chloride impairment of surface waters and degradation of groundwater. The

alternative termed the alternative water resources management approach

AWRM develops site specific objectives SSOs for chloride while

protecting beneficial uses. The AWRM provides water quality and water

supply benefits in Los Angeles and Ventura Counties. The AWRM consists

of chloride source reduction actions and chloride load reduction through

advanced treatment microfiltration and reverse osmosis of a portion of the

Valencia WRP effluent in conformance with SSOs.

16. To support the development of the AWRM compliance option by

stakeholders Regional Board adopted Resolution 07-018 on November 1
2007. Resolution No. 07-018 modified the regulatory provisions of the Basin

Plan by subdividing Reach 4 of the Santa Clara River SCR as two separate

Reaches Reach 4A between the confluence of Piru Creek and the A Street

Bridge in the City of Fillmore and Reach 4B between the Blue Cut Gauging

Station and the confluence of Piru Creek. The Regional Board stated that this

action would allow the development of more geographically precise SSOs.

17. On December 11. 2008. the Regional Board adoi-ited an T21is-amendment to

the Basin Plan Y44-to incorporate SSOs for chloride in Reaches 4B 5 and 6

of the Santa Clara River and groundwater basins underlying those reaches.

The SSOs are protective of beneficial uses of these waterbodies. The GSWI

study found that the AWRM compliance alternative will result in timely

attainment of the SSOs for Reaches 4B 5 and 6 and reduce the chloride load

to the USCR and underlying groundwater basins. The proposed

implementation activities under AWRM which will increase chloride export

from the East Piru groundwater basin underlying Reach 4B will offset any

increases in chloride discharges.

18. T4is-The amendment to the Basin Plan wi11-included implementation

language including minimum salt export requirements to ensure that excess

salt loadings to the groundwater basin due to periods of elevated water supply

concentrations are removed from the groundwater basin through pumping and

export.

19. The adoption of SSOs for chloride is part of a comprehensive strategy for

addressing the buildup of salts in the Santa Clara watershed which includes

development and implementation of Total Maximum Daily Loads and

corresponding effluent and receiving water limitations in NPDES permits.

20. The TMDL numeric targets WLAs and Implementation Plan are based on

the SSOs for chloride. The TMDL provides interim WLAs for chloride as

4
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well as interim WLAs for sulfate and TDS to support the supplemental water

and water recycling components of the AWRM.

21. The TMDL pfevides-provided a ten-year schedule to attain compliance with

the SSOs for chloride. The SSOs are conditioned on full and ongoing

implementation of the AWRM program if the AWRM system is not built and

operated the water quality objectives for chloride revert back to the current

levels in the Basin Plan which are 100 mg/L.

22. The SCVSD Ventura County Agricultural Water Quality Coalition the

United Water Conservation District and Upper Basin Water Purveyors

consisting of the Castaic Lake Water Agency CLWA Valencia Water

Company Newhall County Water District Santa ClaritaWater Division of

the CLWA and the Los Angeles County Waterworks District NO. 36 herein

referred to as the AWRM Stakeholders have entered into a memorandum of

understanding MOU effective October 23 2008 to implement the AWRM
Program. The AWRM MOU specifies the agreed-upon responsibilities of

AWRM Stakeholders for the implementation of the ultra-violet light

disinfection and advanced treatment facilities i.e. microfiltration-reverse

osmosis and brine disposal salt management facilities i.e. extraction wells

and water supply conveyance pipelines supplemental water i.e. water

transfers and related facilities and alternative water supplies for the

protection of beneficial uses. The AWRM MOU also specifies the various

uses of desalinated recycled water which include 1 compliance with water

quality objectives for Reaches 4A 4B and 5 2 protection of salt0sensitive

agricultural beneficial uses 3 removal of excess chloride load above 117

mg/L form the East Piru Basin and 4 enhancement of water supplies in

Ventura and Los Angeles Counties. In addition the AWRM MOU will

implement an extension of the GSWI model to assess the groundwater and

surface water interactions and impacts to surface water and groundwater

quality from the AWRM program to the Fillmore and Santa Paula basins.

23. Implementation actions to achieve SSOs in Reaches 4B 5 and 6 and the

TMDL must also result in compliance with downstream water quality

objectives for chloride. Surface water chloride concentrations will comply

with the existing water quality objective of 100 mg/L in Reach 4A.

24. The proaosed amendment to the Basin Plan wilLre-vise SSOs in Reach 4B of

the Santa Clara River during critical drought periods and revise The TMDL
imhlementation schedule to include a.phased implementation of the projeet

-ýto lessen the economic impact to the communitv . ýsýýý

nic dw-ugi-and allow the opportunity to secure federal and state

funding for project implementation. FegioRal Be

tc1...l do.i that .Ml. ynr. ..ý .I.ý.wiý.. rl .i .e...ý and

F the
1I

ftl_ýimiczrFlmrBrrtý-cLc ý I . ent
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qý-

a- -- r---.s - -

F

5

356 Page 351 of 660



Received

March 30 2011

Commission on
State Mandates

RegienaI rz- -i and Aas Feod enad aa . . .-eeF4 F the

ýý aI L2 oajA SF n ýcriaei 11 z ýryviTý. The uiuii Q4oe iL..vý

i a rrcac5eiciýý 6 b. I d and i. ti 1 k .
i

- d. r

teial

re

25. The propo ed TMDL revision provides a twelve-year and seventeen year
schedule to attain compliance with the Phase_I_and_IISSOs for chlo ir de

respectively. The SSOs are conditioned onphased implementationofthe

AWRM iroaram if the AWRM sN stem is not built and operated in

accordance with the implementation.section_inTable 7-6.1. the water quality

jectives for chloride revert back to the current levels in the Basin Planob

which are 100 mg/L.

2-5-.26. The Staff Report as well as a Notice of Exemption. and tentative Basin

Plan Amendment were released for public review and comment on DATET4e

ýýv 1ýý.. K rýsrýiýý pQýýý41 ýke

amendmient o i e uic ..a. .o a

e a1 e-. 2005 1.ý... r I a fn..ý I ýý.-ý r
_

.
ý ..._ý _._. ._

e held .
fNY .heciisc 44 IlýýýSsýTtta--

aiid l. _5oide 9eICetW-4-ýý
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ifesareF h ýAm
MI.

rýcca
f .csT i i rý 1 A

--CýlcýFa IýiFiý h H N zr1cc7Si-ýiýran r

4Fir--l September 30

2-ON a Notice of Hearing and Notice of Filing were published and circulated

45 days preceding Board action a notice of hearing published in the Los

Angeles Daily News the Santa Clarita Signal and the Ventura County Star on

Septobo 30 200 QDATE Regional Board staff responded to oral and

written comments received from the public and the Regional Board held a

public hearing on aeEember- 112908DATE to consider adoption of the

amendment.

2-6-.27. In amending the Basin Plan to ýý.rrevise SSOs during critical

drought periods and to revise this TMDL Implementation S ettdule the

Regional Board considered the requirements set forth in Sections 13240

13241 and 13242 of the California Water Code. The 13241 factors are set

forth and considered in the staff report.

27-.28. The proposed amendment is consistent with the State Antidegradation

Policy State Board Resolution No. 68-16 in that the changes to water

quality objectives and revisions to the inUalementation_schedule i consider

maximum benefits to the people of the state ii will not unreasonably affect

present and anticipated beneficial use of waters and iii will not result in

water quality less than that prescribed in policies. Likewise the amendment is

consistent with the federal Antidegradation Policy 40 CFR 131.12.

6
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2S-.29. Pursuant to Public Resources Code section 21080.5 the Resources

Agency has approved the Regional Water Boards basin planning process as a

certified regulatory program that adequately satisfies the Calfiornia

Environmental Quality Act CEQA Public Resources Code 21000 et seq.

requirements for preparing environmental documents 14 Cal. Code Regs.

15251 g 23 Cal. Code Regs. 3782. The Regional Water Board staff has

prepared substitute environmental documents for this project that contains

the required environmental documentation under the State Water Boards

CEQA regulations. 23 Cal. Code Regs. 3777. The substitute

environmental documents include the TMDL staff report the environmental

checklist the comments and responses to comments the basin plan

amendment language and this resolution. While the Regional Board has no

discretion to not establish a TMDL the TMDL is required by federal law the

Board does exercise discretion in assigning waste load allocations and load

allocations determining the program implementation and setting various

milestones in achieving the water quality standards. The CEQA checklist and

other portions of the substitute environmental documents contain significant

analysis and numerous findings related to impacts and mitigation measures.

2-930. A CEQA Scoping hearing was conducted on Ta 29 nnQDATE at the

Council Chamber of City of Fillmore - 250 Central Avenue Fillmore

California. A notice of the CEQA Scoping hearing was sent to interested

parties. The notice of CEQA Scoping hearing was also published in the Los

Angeles Daily News on 3trly 11 2088DATE and Ventura County Star on 3
11 20 oDATE.

3-0-.31. In preparing the accompanying CEQA substitute documents the Regional

Board has considered the requirements of Public Resources Code section

21159 and California Code of Regulations title 14 section 15187 and intends

the substitute documents to serve as a tier 1 environmental review. Consistent

with CEQA the substitute documents do not engage in speculation or

conjecture and only consider the reasonably foreseeable environmental

impacts of the methods of compliance the reasonably foreseeable feasible

mitigation measures and the reasonably foreseeable alternative means of

compliance which would avoid or eliminate the identified impacts. Nearly all

of the compliance obligations will be undertaken by public agencies that will

have their own obligations under CEQA. Project level impacts will need to be

considered in any subsequent environmental analysis performed by other

public agencies pursuant to Public Resources Code section 21159.2.

-34-32. The propose amendment could have a potentially significant adverse

effect on the environment. However there are feasible alternatives feasible

mitigation measures or both that if employed would substantially lessen the

potentially significant adverse impacts identified in the substitute

environmental documents however such alternatives or mitigation measures

are within the responsibility and jurisdiction of other public agencies and not

the Regional Board. Water Code section 13360 precludes the Regional Board

7
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form dictating the manner in which responsible agencies comply with any of

the Regional Boards regulations or orders. When the agencies responsible

for implementing this TMDL determine how they will proceed the agencies

responsible for those parts of the project can and should incorporate such

alternatives and mitigation into any subsequent projects or project approvals.

These feasible alternatives and mitigation measures are described in more

detail in the substitute environmental documents. 14 Cal. Code Regs.

15091a2.

ý33- From a program-level perspective incorporation of the alternatives and

mitigation measures outlined in the substitute environmental documents may
not fer-seeablyforeseeably reduce impacts to less than significant levels.

3-3-34. The substitute documents for this TMDL and in particular the

Environmental Checklist and staffls responses to comments identify broad

mitigation approaches that should be considered at the project level.

34-35. To the extent significant adverse environmental effects could occur the

Regional Board has balanced the economic legal social technological and

other benefits of the TMDL against the unavoidable environmental risks and

finds that specific economic legal social technological and other benefits of

the TMDL outweigh the unavoidable adverse environmental effects such that

those effects are considered acceptable. The basis for this finding is more

fully set forth in the substitute environmental documents 14 Cal. Code Regs.

15093.

3-5-.36. Considering the record as a whole this Basin Plan amendment will result

in no effect either individually or cumulatively on wildlife resources.

3-6737. The regulatory action meets the Necessity standard of the

Administrative Procedures Act Government Code section 11353 subdivision

b.

3-7-38. The Basin Plan amendment incorporating SSOs and a revision of the

Santa Clara River Chloride TMDL must be submitted for review and approval

by the State Board the State Office of Administrative Law OAL and the

U.S. EPA. The Basin Plan amendment will become effective upon approval

by OAL and U.S. EPA. A Notice of Decision will be filed following these

approvals.

-3S-.39. Occasionally during its approval process Regional Board staff the State

Board or OAL detertnines that minor non-substantive corrections to the

language of the amendment are needed for clarity or consistency. Under such

circumstances the Executive Officer should be authorized to make such

changes provided she informs the Board of any such changes.

Therefore be it resolved that

8

359 Page 354 of 660



Received

March 30 2011

Commission on
State Mandates

1. Pursuant to sections 13240 and 13241 of the California Water Code the

Regional Board after considering the entire records including oral testimony

at the hearing hereby adopts the amendment to Chapter 3 of the Water

Quality Control Plan for the Los Angeles Region as set forth in Attachment A

hereto to inearperaterevise SSOs for chloride for Reaches 4B 5 and 6 in the

Santa Clara River watershed and underlying groundwater basins as identified

in Tables 3-8 and 3-10 which will replace the previously applicable water

quality objectives in Reaches 4B 5 and 6 of the Santa Clara River and

underlying groundwater basins.

40r2. Pfncrrrritseer 17 il 1 and 13 71 I of-tlie Califeizii Waver .ti
...... . . s. . . . n.ý.-r6 17n. .. .rt 7r4 l. etro

..e.. .. ..
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at the h Y l.1..Y
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ý rýSrn SSrIýr1 I týtýýý rýmirlý-kýl c-rý crýriý-iTCCýL-

44-3. Pursuant to sections 13240 and 13242 of the California Water Code the

Regional Board after considering the entire record including oral testimony

at the hearing hereby adopts the amendment to Chapter 7 of the Water

Quality Control Plan for the Los Angeles Region as set forth in Attachment G
B hereto to incorporate the revisions to the Upper Santa Clara river Chloride

TMDL.

tibstitute

ýý- ý D 1- lv.7
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1Ce-p4o-4g-i
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414. The Executive Officer is authorized to request a No Effect

Determination from the Department of Fish and Game or transmit payment

of the applicable fee as may be required to the Department of Fish and Game.

445 The Executive Officer is directed to forward copies of the Basin Plan

amendment to the State Board in accordance with the requirements of section

13245 of the California Water Code.

45-.6. The Regional Board requests that the State Board approve the Basin Plan
ý

amendment in accordance with the requirements of sections 13245 and 13246

of the California Water Code and forward it to the OAL and U.S. EPA.

9
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467. If during its approval process Regional Board staff State Board or OAL
determines that minor non-substantive corrections to the language of the

amendment are needed for clarity or for consistency the Executive Officer

may make such changes and shall inform the Board of any such changes.

I Tracy J. Egoscue Executive Officer do hereby certify that the foregoing is a full

true and correct copy of a resolution adopted by the California Regional Water Quality

Control Board Los Angeles Region on December 11 2008.

Tracy J. Egoscue Date

Executive Officer

10
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Resolution No. R4-N8820 9

Attachment A to Resolution R4-20082009-

Basin Plan Amendment Incorporating Conditional Site-Specific Objectives for

Chloride in Upper Santa Clara River Watershed

The following language will be added to Chapter 3 Water Quality Objectives of the

Basin Plan under Mineral Quality

Add table after Table 3-8.

Table 3-8a. Conditional Site Specific Objectives for Santa Clara River Surface

Waters

WATERSHED/STREAM
Chloride mg/LREACH

Santa Clara River

Watershed

Between Bouquet Canyon 150 12-month average
Road Bridge and West Pier

Highway 99

Between West Pier 150 12-month average

Highway 99 and Blue Cut

ra in station

Between Blue Cut gaging 117 3-month average-/

station and confluence of

Piru Creek l 5_30a bý12-month avera--e4

a. The conditional site specific objective of 4-3 150 mg/L applies only if the

following conditions and implementation requirements are met
1. Water supply chloride concentrations measured in Castaic Lake are 780

mg/L.

2. The Santa Clarita Valley Sanitation District SCVSD shall provide

ýplementaTalternative water supply to salt-sensitive agricultural uses that

are irrigated with surface water during periods when Reach 4B between Blue

Cut gaging station and confluence of Piru Creek surface water exceeds 1 l 7

mg/L.

3. By May 4 24N2027 the l0-year cumulative net chloride loading above 117
ý

mg/L CNC1117 to Reach 4B of the Santa Clara River SCR calculated

annually from the SCVSD Water Reclamation Plants WRPs shall be zero or

less.

CNC1117 - ClAboe 117
- ClBelow 117

- C1ExportEws

Where

ClAbove 117 WRP Cl Load/Reach 4B Cl Load2 Reach 4B Cl Load3

C1Beio 117 WRP Cl Load/Reach 4B Cl Load Reach 4B Cl Load 174

C1Exuort EWs Cl Load Removed by Extraction Wells

I
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Attachment A to Resolution R4-202009-04-2-0

Basin Plan Amendment Incorporating Conditional Site-Specific Objectives for

Chloride in Upper Santa Clara River Watershed

WRP Cl Load is determined as the monthly average chloride Cl concentration multiplied by

the monthly average flow nieasured at the Valencia WRP.

Reach 4B Cl Load is determined as the monthly average Cl concentration at SCVSD

Receiving Water Station RF multiplied by the monthly average flow measured at USGS
Gauging Station 11109000 Las Brisas Bridge.

3
Reach 4B Cl Load means the calculated Cl load to Reach 4B when monthly average Cl

concentration in Reach 4B is above l l 7 mg/L.
4 Reach 4B Cl Loadi7 means the calculated Cl load to Reach 4B when monthly average Cl

concentration in Reach 4B is below or equal to 1 l 7 mg/L.

4. The chief engineer of the SCVSD signs under penalty of perjuiy and submits

to the Regional Board a letter documenting the fulfillment of conditions 1 2
and 3.

b. A conditional site-specific objective of 150 nit7 L for storm-flow concli -ions

shall also applv for discharaes of extracted aroundwaxer from the East Piru Basin

to Reach 4B during stot-m flows exceediniz 100 cfs in the river as measured at that

USGS Gau2 in Station 11109000 Las Brisas Bri ge to facilitate chloride export

to the ocean.
-

.
gin_ .i.. ccn .-. ý-0 mg/l. may

The conditional site specific objectives for chloride in the surface water between Bouquet

Canyon Road bridge and West Pier Highway 99 between West Pier Highway 99 and

Blue Cut gaging station and between Blue Cut gaging station and confluence of Piru

Creek shall apply and supersede the existing water quality objectives in Table 3-8 only

when chloride load reductions and/or chloride export projects are in operation by the

SCVSD according to the implementation section in Table 7-6.1 of Chapter 7.

Add table after Table 3-10.

Table 3-10a. Conditional Site Specific Objectives for Selected Constituents in

Regional Groundwaters

DWR Basin No. 1 BASIN
Chloride mg/L I

Ventura Central
d

4-4 Lower area east of Piru Creeki 150 rolling
12-month

averajLe_

4-4.07 I Eastern Santa Clara

Santa Clara-Bouquet San 150 rolling12-FrancisquitoCanyons month average

Castaic Valley

2

363 Page 358 of 660



Resolution No. R4-21A8820 9

Attachment A to Resolution R4-20952009-01-2

Basin Plan Amendment Incorporating Conditional Site-Specific Objectives for

Chloride in Upper Santa Clara River Watershed

150 rolling
12-month

average

This objective only applies to the San Pedro formation. Existing objective of 200

mg/L applies to shallow alluvium layer above San Pedro formation.

The conditional site specific objectives for chloride in the groundwater in SantaClara--BouquetSan Francisquito Canyons Castaic valley and the lower area east of Piru

Creek San Pedro Formation shall apply and supersede the existing regional

groundwater quality objectives only when chloride load reductions and/or chloride expot-t

projects are in operation by the SCVSD according to the implementation section in Table

7-6.1 of Chapter 7.

3
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Resolution No. R4-2008-012

Page 1

Attachment B to Resolution No. R4R-30A82009-912

Revision of the TMDL for Chloride in the Upper Santa Clara River

Adopted by the California Regional Water Quality Control Board Los Angeles Region on

11 2$09.

Amendments

Table of Contents

Chapter 7. Total Maximum Daily Loads TMDLs
7-6 Upper Santa Clara River Chloride TMDL

List of Figures Tables and Inserts

Chapter 7. Total Maximum Daily Loads TMDLs Tables

7-6.1. Upper Santa Clara River Chloride TMDL Elements Revised

7-6.2. Upper Santa Clara River Chloride TMDL Implementation Schedule Revised

Chapter 7. Total Maximum Daily Loads TMDLs Upper Santa Clara River TMDL

This TMDL was adopted by The Regional Water Quality Control Board on October 24 2002.

This TMDL was remanded by The State Water Resources Control Board on February 19 2003

This TMDL was adopted by The Regional Water Quality Control Board on July 10 2003.

This TMDL was revised and adopted by The Regional Water Quality Control Board on May 6
2004.

This TMDL was approved by The State Water Resource Control Board on July 22 2004

The Office of Administrative Law on November 15 2004

The U.S. Environmental Protection Agency on April 28. 2005

This TMDL was revised and adopted by The Regional Water Quality Control Board on August

3 2006.

This TMDL was approved by The State Water Resource Control Board on May 22 2007.

The Office of Administrative Law on July 3 2007.

This TMDL was revised and adopted by The Regional Water Quality Control Board on

December 11 2008.

This TMDL was approved by The State Water Resource Control Board on xxx xx 200x.

The Office of Administrative Law on xxx xx 200x.
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Resolution No. R4-2008-012

Page 2

Element Table 7-6.1. Upper Santa Clara River Chloride TMDL
Elements

Santa Clara River Chloride

Problem Elevated chloride concentrations are causing impairments of the water

Statement quality objective in Reach 5 EPA 303d list Reach 7 and Reach 6 EPA
303d list Reach 8 of the Santa Clara River SCR. These reaches are on

the 1998 and 2002 Clean Water Act CWA 303d lists of impaired water

bodies as impaired due to chloride. The objectives for these reaches were

set to protect all beneficial uses agricultural beneficial uses have been

determined to be most sensitive and not currently attained at the

downstream end of Reach 5 EPA 303d list Reach 7 and Reach 6 EPA
303d list Reach 8 in the Upper Santa Clara River USCR. Irrigation of

salt sensitive crops such as avocados strawberries and nursery crops with

water containing elevated levels of chloride results in reduced crop yields.

Chloride levels in groundwater in Piru Basin underlying the reach

downstream of Reach 5 are also rising.

Numerie Target Numeric targets are equivalent to conditional site specific objectives

Interpretation of SSOs that are based on technical studies regarding chloride levels which

the numeric water protect salt sensitive crops and endangered and threatened species

quality objective chloride source identification and the magnitude of assimilative capacity

used to calculate in the upper reaches of the Santa Clara River and underlying groundwater

the load basin. The TMDL special study Literature Review Evaluation shows that

allocations the most sensitive beneficial uses can be supported with rolling averaging

periods as shown in the tables below.

Conditional Surface Water SSOs

The conditional SSOs for chloride in the surface water of Reaches 4B 5
and 6 shall apply and supersede the existing water quality objectives of

100 mg/L only when chloride load reductions and/or chloride export

projects are in operation by the SCVSD according to the implementation

section in Table 7-6.1._ Conditional surface water SSOs for Reaches 4B
5 and 6 of the Santa Clara River are listed as follows

Reach Conditional SSO
for Chloride

mg/L

Rolling Averaging Period

6 150 12-month

5 150 12-month

4B 117 3-month

4B Critical -13W 150a 12-3-monthb

Conditions
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Resolution No. R4-2008-012

Page 3

Element Table 7-6.1. Upper Santa Clara River Chloride TMDL
Elements

Santa Clara River Chloride

4B Storm-flow 150 12-month

Conditionsb

a. The conditional SSO for chloride in Reach 4B under critical

condition shall apply only if the following conditions and

implementation requirements are met

1. Water supply chloride concentrations measured in Castaic

Lake are 7-90 mg/L.

2. The Santa Clarita Valley Sanitation District SCVSD shall

provide svpplemental alternative water su 1 to salt-sensitive

agricultural uses that are irrigated with surface water during

periods when Reach 4B surface water exceeds 117 mg/L.

3. By May 4 2-GO2027 the 10-year cumulative net chloride

loading above 117 mg/.L CNC1 17 to Reach 4B of the SCR
calculated annually from the SCVSD Water Reclamation

Plants WRPs shall be zero or less.

CNC1117 ClAbove 117
- CIBelow 117

- ClExport Ews

Where

C1Above7 _WRP Cl Loadý/Reach 4B Cl Load2 Reach
4B Cl Load1173

C1Beiow 117 WRP Cl Loadl/Reach 4B Cl LoadZ Reach 4B

Cl Loadu7ý

ClEapot Ews Cl Load Removed by.Extraction Wells

1 WRP Cl Load is detetmined as the monthly average Cl

concentration multiplied by the monthly average flow

measured at the Valencia WRP.

Reach 4B Cl Load is determined as the monthly average Cl

concentration at SCVSD Receiving Water Station RF

multiplied by the monthly average flow measured at USGS

Gauging Station 11109000 Las Brisas Bridge.

3 Reach 4B C1 Load7 means the calculated Cl load to Reach

4B when monthly average C.1 concentration in Reach 4B is

above l 17 mg/L.
4 Reach 4B Cl Load-i 17

means the calculated Cl load to Reach

4B when monthly average Cl concentration in Reach 4B is

below or equal to 117 mg/L.

4. The chief engineer of the SCVSD signs under penalty of perjury

and submits to the Los Angeles Regional Water Quality Control
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Page 4

Element Table 7-6.1. Upper Santa Clara River Chloride TMDL
Elements

Santa Clara River Chloride

Board Regional Board a letter documenting the fulfillment of

conditions 1 2 and 3.

b. The conditional SSO for storm-flow conditions shall also apply for

dischar s of extracted roundwater rom the East Piru Basin to

Reach 4B during storm flowexceedin 100 cfs in the river as

m..ý.asured at that USGS Gauging Stution l 1109000 Las Brisas

Bridg.ei t facilitate chloride ex ort to the ocea

m--H4t noii4ef
icei-EFt mElniI 3AZi Aot tha

Th A
Tlýi i w l.ý . re.

l

2. Conditional SSOs for Groundwater

Conditional groundwater SSOs are listed as follows

Groundwater

Basin

Conditional

Groundwater

SSO for

Chloride

mg/L

Rolling

Averaging

Period

Santa Clara-- 150 12-month

Bouquet San

Francisquito

Canyons

Castaic Valley 150 12-month

Lower area east 150 12-month

of Piru Creek
a

a
This objective only applies to the San Pedi-o formation. Existing

objective of 200 mg/L applies to shallow alluvium layer above San Pedro

formation.

The conditional SSOs for chloride in the groundwater in SantaClara-BouquetSan Francisquito Canyons Castaic Valley and the lower area

east of Piru Creek San Pedro Formation shall apply and supersede the

existing groundwater quality objectives only when chloride load

reductions and/or chloride export projects are in operation by the SCVSD

according to the implementation section in Table 7-6.1.
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Element Table 7-6.1. Upper Santa Clara River Chloride TMDL
Elements

Santa Clara River Chloride

Source Analysis The principal source of chloride into Reaches 5 and 6 of the Santa Clara

River is discharges from the Saugus WRP and Valencia WRP which are

estimated to contribute 70% of the chloride load in Reaches 5 and 6.

These sources of chloride accumulate and degrade groundwater in the

lower area east of Piru Creek in the basin.

Linkage Analysis A groundwater-surface water interaction GSWI niodel was developed to

assess the linkage between chloride sources and in-stream water quality

and to quantify the assimilative capacity of Reaches 4A 4B 5 and 6 and

the groundwater basins underlying those reaches. GSWI was then used to

predict the effects of WRP discharges on chloride loading to surface water

and groundwater under a variety of future hydrology land use and water

use assumptions including future discharges from the Newhall Ranch

WRP in order to determine appropriate wasteload allocations WLAs and

load allocations LAs.

The linkage analysis demonstrates that beneficial uses can be protected

through a combination of SSOs for surface water and groundwater and

reduction of chloride levels from the Valencia WRP effluent through

advanced treatment.

Waste Load The conditional WLAs for chloride for all point sources shall apply only

Allocations for when chloride load reductions and/or chloride export projects are in

point sources operation by the SCVSD according to the implementation section in Table

7-6.1. If these conditions are not met WLAs shall be based on existing

water quality objectives for chloride of 100 mg/L.

Conditional WLAs for chloride for discharges to Reach 4B

and Vncia 3ARPsassociated with SCVSD facilities are as follows

Reach Concentration-based

Conditional WLA for

Chloride

mg/L

4B 117 3-month Average

230 Daily Maximum

4B Critical / 43W-150a 319 -month
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Element Table 7-6.1. Upper Santa Clara River Chloride TMDL
Elements

Santa Clara River Chloride

Stormflow Average
Conditionsb 230 Daily Maximum

a. The Conditional WLA under critical conditions shall apply only if

the following conditions and implementation requirements are

met

1. Water supply chloride concentrations measured in Castaic

Lake are 7.80 mg/L.

2. SCVSD shall provide ua alternative water supply to

salt-sensitive agricultural uses that are irrigated with surface

water during periods when Reach 4B surface water exceeds

117 mg/L.

3. By May 4 2.0-202027 the 10-year cumulative net chloride

loading above 117 mg/L CNCII to Reach 4B of the SCR
calculated annually from the Saugus and Valencia WRPs
shall be zero or less.

CNC1117 ClAbove 17
- ClBelow 117

- ClEapoit Ews

Where

C1Above 117 _WRP Cl Load/Reach 4B Cl Load Reach 4B
Cl LoadI 173

C1Below 117 WRP Cl Load/Reach 4B Cl Load2 Reach 4B
Cl Load 1741

CIExportEws Cl Load Removed by Extraction Wells

WRP Cl Load is determined as the monthly average Cl

concentration multiplied by the monthly average flow

measured at the Valencia WRP.
2 Reach 4B Cl Load is determined as the monthly average Cl

concentration at SCVSD Receiving Water Station RF

multiplied by the monthly average flow measured at USGS

Gauging Station 11109000 Las Brisas Bridge.
3 Reach 4B Cl Loadl 17 means the calculated Cl load to Reach

4B when monthly average CI concentration in Reach 4B is
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Element Table 7-6.1. Upper Santa Clara River Chloride TMDL
Elements

Santa Clara River Chloride

above 117 mg/L.
4 Reach 4B Cl Load means the calculated CI load to Reach

4B when monthly average Cl concentration in Reach 4B is

below or equal to 117 mg/L.

4. The chief engineer of the SCVSD signs under penalty of

perjury and submits to the Regional Board a letter

documenting the fulfillment of conditions 1 2 and 3.

ThG-ýý

q.aeFa i.r-..a on restir-

.-..Jý
l

ýýI A F- fý.ýýIlrýt9i7tlýccýiirPrt ý .i-acrrrrrv-ýýzý-Fr ii-itip.-mented.

b. The conditional WLA for storzn-lgow conditions shall onl auly

for discharees of extracted a.roundwater from the East Piru Basin

to Reach 4B durinýý storm flows exceediný 100 cfs in the rivz
measured at that USGS Gau gin g Station 11109000 Las Brisas

Bridste to facilitate 0itork e ex rt to the ocea.

Discharges to Reaches 5 and 6 by the Saugus and Valencia WRPs will

have final concentration-based and mass-based conditional WLAs for

chloride based on conditional SSOs as follows

WRP Concentration-based Mass-based Conditional

Conditional WLA for WLA for Chloride

Chloride

mg/L pounds/day

Saugus 150 12-month Average QDesign 150 mg/L 8.3412-230
Daily Maximum month Average

Valencia 150 12-month Average QDesign 150 mg/L8.34 -

230 Daily Maximum AFRO 12-month Average

Where Qdesign is the design capacity of WRPs in units of million gallons

per day MGD and AFRO is the chloride mass loading adjustment factor

for operation of reverse osmosis RO facilities where

If RO facilities are operated at 50% Capacity Factora in preceding 12

months
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Element Table 7-6.1. Upper Santa Clara River Chloride TMDL
Elements

Santa Clara River Chloride

AFuý - 0

If RO facilitics ar-c operated at ý- 50o Capacity Factor1 in preceding

months

Arrc 50o Capacity Factor-oR0 Capacity

C7loiicleLorrdR

Capacity Factor is based on 3 MGD of recycled water treated

with RO 900 of the time.
t

If operation of RO acilities at 50% rated capacit\ is the result

of conditions that are outside the control of SCVSD. thcn under

thc disct-etion of thc CkecutiVc Officer of the Reional Board. the

.AFtomaybesetto0
ý

Chloride load reduction is based on operation of a RO
treatment plant treatino 3 MGD of recycled \ýater mth annual

aver-a_c chloride concentr-ation of 50 ma/L Vlater Supply

Chloride. Assumes operational capacity factor of 90o and Ro
membranc chloride rejection t-ate of 95%. Determination of

chlot-ide load based on thc followini

ChloficieLoadRO - 90o xRoz x COrRP x 8.34
30Dctvs

/orlth

Where

Q1z 3 1V1GD of recycled water treated with RO durinc-

CUrzr Chloride concentr-ation in Nvater- supplN 50 mj
r%Reverse Osmosis chloride rejection 95% or 0.9ý7

Conversion fac.tor ppd/mg/L MGD

The final WLAs for TDS and sulfate are cqual to existinu surface water

and 1roundwater quality objectives for TDS and sulfate in Tables 3-8 and

3-10 of the Basin Plan. The Reoional Board inav r-evise the ina1 WLAs
based on revieNv oftr-end monitoring data as detailed in the monitorinL

section of this Basin Plan amendment.

Other minorNPDES discharges as defined in Table 4-I of the Basin

Plan receive conditional WLAs. The conditional WLA fot- these point

sources is as folloxvs

Reach Concentration-based

Conditional WLA for
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Element Table 7-6.1. Upper Santa Clara River Chloride TMDL
Elements

Santa Clara River Chloride

Chloride mg/L

6 150 12-month Average

230 Daily Maximum

5 150 12-month Average

230 Daily Maximum

4B 117 3-month Average

230 Daily Maximum

Other major NPDES discharges as defined in Table 4-1 of the Basin

Plan receive WLAs equal to 100 mg/L. The Regional Board may
consider assigning conditional WLAs to other major dischargers based on

an analysis of the downstream increase in net chloride loading to surface

water and groundwater as a result of implementation of conditional

WLAs.

Load Allocation The source analysis indicates nonpoint sources are not a major source of

for non point chloride. The conditional LAs for these nonpoint sources_ are as below

sources

Reach Concentration-based

Conditional LA for

Chloride mg/L

6 150 12-month Average

230 Daily Maximum

5 150 12-month Average

230 Daily Maximum

4B 117 3-month Average

230 Daily Maximum

The conditional LAs shall apply only when chloride load reductions

and/or chloride export projects are in operation by the SCVSD according

to the implementation section in Table 7-6.1. If these conditions are not

met LAs are based on existing water quality objectives of 100 mg/L.

373 Page 368 of 660



Received

March 30 2011

Commission on
State Mandates

Resolution No. R4-2008-012

Page 10

Implementation I

Refer to Table 7-6.2.

Implementation of Upper Santa Clara River Conditional Site Specific

Objectives for Chloride

In accordance with Regional Board resolution 97-002 the Regional Board

and stakeholders have developed an integrated watershed plan to address

chloride impairments and protect beneficial uses of surface waters and

groundwater basins underlying Reaches 4B 5 and 6 of the Santa Clara

River. The plan involves 1 Reducing chloride loads and/or increasing

chloride exports from the USCR watershed through phased

implementation of advanced treatment RO of a portion of the effluent

from the Valencia WRP and the use of eroundwater extraction wells.

During Phase 1 tThe advanced treated effluent will be discharged into

Reach 4B-5 or be utilized to arovide for a sui blz alternative water

supply for salt-sensitive croLis in Reach 4B. Groundwater extractions

duriný Phase I would be discharged to Reach 4B during storm-flow

condi ions greater than 100 cfs to facilitate chl ride export to the ocean.

Durinp Phase I. when not needed for comuliance with effluent/receivina

water limits or for an alternative water supply for salt-sensitive crols in

Reach 4B- the advanced treated effluent will be -blended with extracted

groundwater from the Piru Basin underlying Reach 4B and discharged

into Reach 4A. The resultant brine from the advanced treatment process

will be disposed in a legal and environmentally sound manner. 2
Implementing the conditional SSOs for chloride in surface waters and

underlying groundwater basins of the USCR watershed provided in

Chapter 3.

The watershed chloride reduction plan will be implemented in phases

through NPDES permits for the Valencia WRP and a new NPDES permit

for discharge into Reach 4A. The conditional SSOs for chloride in the

USCR watershed shall apply and superstde the regional water quality

objectives only when chloride load reductions and/or chloride export

projects are in operation and reduce chloride loading in accordance with

the following table

Water Supply I

Phase 1 Chloride Load Phase 2 Chloride Load

Chloride Reductionsz Keductions2a

40 mg/L 19000 lbs per month 58000 lbs per month

50 m/L 21 000 lbs per month 64000 lbs per month

60 mg/L 240001 bs er 71 000 lbs per month

70 mg/L 000 lbs Der month 77000 lbs per month

80 mg/L 83000 lbs per month

90 mg/L ý 30 00 ýýrmonth I 90000 lbs per month
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100 mg/L 320001 s her month 96000 lbs ýer month

Based on measured chloride of the State Water Project SWP water

stored in Castaic Lake.
2

Chloride load reduction is based on operation of a RO treatinent plant

treating 3--1 MGD of recycled water with annual average chloride

concentration of 50 mg/L Water Supply Chloride. Assumes operational

capacity factor of 90% and RO membrane chloride rejection rate of 95%.

Determination of chloride load based on the following

ChlorideLoad 90% xýýQno x Cwna Mx 8.34 x r x30Dayý
1

onth J

where r % chloride rejection 95%
QRO 3-1 MGD of recycled water treated

with RO
CWRP SWP Cl 50 mg/L

Chloride load reduction is based on operation of a RO treatment 121an

treating 3 MGD of recycled wa er with annual average chloride

concentration of 50 mr/L Water Supplv Chloride. Assumes operational

capacity factor of 90% and RO membrane chloride rejection rate of 95%.

Determination of chloride load based on the

followin-ChlorideLoad90% x KQ x C x 8.34x r x 30DaYMhno n

where r % chloride reiection 95%
CIx 3 MGD of recycled water treated

with RO
CuRp SWPC150mg/L

Conditional WLAs

Conditional WLAs for the Saugus and Valencia WRPs will be

implemented through effluent limits receiving water limits and

monitoring requirements in NPDES permits. Conditional WLAs for

Reach 4B will be implemented as receiving water limits. Conditional

WLAs for Reaches 5 and 6 will be implemented as effluent limits.

The implementation plan proposes that during the period of TMDL
iniplementation compliance for the WRPs effluent limits and will be

evaluated in accordance with interim WLAs associated with Phase f and

Phase II ch oride load reduction facilities

Saugus WRP

The Phase I interim WLA for chloride is equal to ilielifflit fOF

.fl.... _ _
- -dei- Nl 44 01 8Q týg1L above water supply

with compii_ance basedo-n a 12-month roIlinLi_averate. The Pha--se 11- ----VI_Afor .chl be 165 mt7L.. xvithcomýlt.u I
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12-month rolling average. The interim WLA for TDS is 1000 mg/L as an

annual average. The interim WLA for sulfate is 450 mg/L as an annual

average. These interim WLAs shall apply as interim end-of-pipe effluent

limits interim groundwater limits and interim limits in the Non-NPDES

WDR for recycled water uses from the Saugus WRP instead of existing

water quality objectives.

Valencia WRP

The Phase I interim WLA for chloride is equal 100 mg/L above water

supplv. with compliance based on a 12-month rolling average. The Phase

11 interim WLA fpr chloride will be 165 m--AL._with compliance based on

a 12-month rolling averaýe.
-

_The interim WLA for TDS is 1000 mg/L as an

annual average. The interim WLA for sulfate is 450 mg/L as an annual

average. These interim WLAs shall apply as interim end-of-pipe effluent

limits interim groundwater limits and interim limits in the Non-NPDES

WDR for recycled water uses from the Valencia WRP instead of existing

water quality objectives.

Other Maior NPDES Permits including Newhall Ranch WRP

The Regional Board may consider assigning conditional WLAs for other

major NPDES permits including the Newhall Ranch WRP pending

implementation of a chloride mass removal quantity that is proportional to

mass based chloride removal required for the Valencia WRP.

Supplemental Water released to_Reach 6 of Santa ClaraRiver

In order to accommodate the discharge of supplemental water to Reach 6
interim WLAs are provided for sulfate of 450 mg/L and TDS of 1000

mg/L as annual averages. The final WLAs are equal to the existing water

quality objectives for sulfate and TDS in Table 3-8 of the Basin Plan. The

Regional Board may revise the final WLA based on review of trend

monitoring data as detailed in the monitoring section of this Basin Plan

amendment.

Monitoring NPDES monitoring NPDES Permittees will conduct chloride TDS and

sulfate monitoring to ensure that water quality objectives are being met.

Trend monitoring The SCVSD will submit a monitoring plan to conduct

chloride TDS and sulfate trend monitoring to ensure that the goal of

chloride expot-t in the watershed is being achieved water quality

objectives are being met and downstream groundwater and surface water

cjualit is not degraded due to implementation of compliance measures.
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The SCVSD monitoring plan shall include plans to monitor chloride

TDS and sulfate in Rrormdwater and idcntitr representative wells to be

approved by the Regional Board Llccutive Officer- in the lloowinL

locations a Shallow alluvium layer in east Piru Basin b San Pedro

Formation in east Piru Basin. and c -roundi\ater- liasins under Reaches 5

and 6 which shall be equivalent or- cyreater than esisting groundwater

monitoring required by NPDES permits lor- Saugus and Valencia VVRPs.

The monitoring plan shall also include a plan Ior- chloride TDS. and

sulfate trend monitorin for- suriace water for Reachcs 4B 5 and 6. The

monitoring plan shall include plans to nlonitor chlor-ide IDS and sulfate

at a minimum of once per quar-ter or- groundwater and at a minimumof

once per month for surface water. Thc plan should propose a monitorin

schedule that extends bevond the completion date ofthis TMD1 to

evaluate impacts of compliance measures to downstream t-roundwater and

strrface water quality. This TNIDL shall be reconsidered if chloride. IDS
and sulfate trend monitoring indicates de-radation ofgroundwater or

surface water due to implcmentation ofcompliance measures.

Irend monitorinu The Reach 4A Per-mittee will submit a monitorin- plan

to conduct chloride TDS. and sulfate trend monitorinu to ensrn-e that the

goal o-chlor-ide expor-t intle watershed is being achicved water quality

objectives are being met and downstream ýroundwater and surface water

quality is not deTraded due to implementation of compliance measures.

The Reach 4A permittee monitoring plan shall include plans to monitor

chlor-ide. TDS arld sulfate in groundwater and identify representative

vvclls to be approved by the Regional Boar-d Lxecutive Ofticer in the

lollowintý locations a Filhnore Basin. and b Santa Paula Basin. The

monitoring plan shall also include a plan or chloride. TDS and sulfate

trend nionitorin- for- surface water 1or Reaches and 4A. The nionitorin

plan should include plans to monitor chloride. IDS and sulfate at a

minimmn of once per quarter for- ýJroundwater and at a minimum of once

per nronth 1or surface water. The plan should propose a monitorino

schedule that shall estend bcNond the completion date ofthis TN1DL to

evaluate impacts of compliance measur-es to downstream -roundwater and

surface \\ater quality. This TMDL shall be reconsidered if chlor-ide. TDS
and sulfatc tr-end nionitoring indicates degradation ofgr-oundwater or

surface water due to implementation of compliance measures.

An iniplicit margin of safety is incorporated through conservative model

assumptions and chloride mass balance analysis. The model is an

integrated Yroundwater surface water niodel which shows that chloride

discharued from the WRPs accumulates in the east Pir-u Basin. Further

mass balance anal-sis shows that the chloride mass removed from the

Piru Basin exceeds the cliloride loaded into the Pir-u Basin li-om

implementation of the conditional SSOs
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Seasonal During dry weather conditions less surface flow is available to dilute

Variations and effluent discharge groundwater pumping rates for agricultural purposes

Critical Conditions are higher groundwater discharge is lower poorer quality groundwater

may be drawn into the aquifer and evapotranspiration effects are greater

than in wet weather conditions. During drought reduced surface flow and

increased groundwater extraction continues through several seasons witli

greater impacts on groundwater resources and discharges. Dry and

critically dry periods affecting the Sacramento and San Joaquin River

Valleys reduce fresh-water flow into the Sacramento-San Joaquin Delta

and result in higher than normal chloride concentrations in the State

Water Project supply within the California aqueduct system. These

increased chloride levels are transferred to the upper Santa Clara River.

This critical condition is defined as when water supply concentrations

measured in Castaic Lake are W70 mg/L.

These critical conditions were included in the GSWI model to deterinine

appropriate allocations and implementation scenarios for the TMDL.
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Table 7-6.2. Upper Santa Clara River Chloride TMDL Completion

Implementation Date

Implementation Tasks

1. Alternate Water Supply Effective Date of

a Should 1 the in-river concentration at Blue Cut the Reach 4B TMDL
boundary exceed the conditional SSO of 117 mg/L measured for 05/04/2005

the purposes of this TMDL as a rolling three-month average 2
each agricultural diverter provide records of the diversion dates

and amounts to the Regional Board and Santa Clarita Valley

County Sanitation Districts of Los Angeles County SCVSD for

at least 2 years after the effective date of the TMDL and 3 each

agricultural diverter provides photographic evidence that diverted

water is applied to avocado strawberry or other chloride sensitive

crop and evidence of a water right to divert then the SCVSD will

be responsible for providing an alternative water supply

negotiating the delivery of alternative water by a third party or

providing fiscal remediation to be quantified in negotiations

between the SCVSD and the agricultural diverter at the direction

of the Regional Water Quality Control Board until such time as

the in-river chloride concentrations do not exceed the conditional

SSO.

b Should the instream concentration exceed 230 mg/L more than

two times in the three year period the discharger identified by the

Regional Board Executive Officer shall be required to submit

within ninety days of a request by the Regional Board Executive

Officer a workplan for an accelerated schedule to reduce chloride

discharges.

2. Progress reports will be submitted by the SCVSD to Regional Board Semiannually and

staff on a semiannual basis from the effective date of the TMDL for annually

tasks 4 6 and 7 and on an annual basis for Tasks 5 and 11.

Progress reports will be submitted by the Reach 4A Permittee to

gional Board staff on an annual basis for Task 12.Re
3. Chloride Source Identification/Reduction Pollution Prevention and 6 months after

Public Outreach Plan Six months after the effective date of the Effective Date of

TMDL the SCVSD will submit a plan to the Regional Board that TMDL
addresses measures taken and planned to be taken to quantify and 11/04/2005

control soui-ces of chloride including but not limited to execute

community-wide outreach programs which were developed based on

the pilot outreach efforts conducted by the SCVSD assess potential

incentive/disincentive programs for residential self-regenerating

water softeners and other measures that may be effective in
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Table 7-6.2. Upper Santa Clara River Chloride TMDL Completion

Implementation Date

Implementation Tasks

controlling chloride. The SCVSD shall develop and implement the

source reduction/pollution prevention and public outreach program

and report results annually thereafter to the Regional Board. Chloride

sources from imported water supplies will be assessed. The

assessment will include conditions of drought and low rainfall and

will analyze the alternatives for reducing this source.

4. The SCVSD will convene a technical advisory committee or 12 months after

committees TACs in cooperation with the Regional Board to Effective Date

review literature develop a methodology for assessment and provide 05/04/2006

recommendations with detailed timelines and task descriptions to

support any needed changes to the time schedule for evaluation of

appropriate chloride threshold for Task 6. The Regional Board at a

public hearing will re-evaluate the schedule for Task 6 and

subsequent linked tasks based on input from the TACs along with

Regional Board staff analysis and assessment consistetit with state

and federal law as to the typý-s of studies needed and the time needed

to conduct the necessary scientific studies to determine the

appropriate chloride threshold for the protection of salt sensitive

agricultural uses and will take action to amend the schedule if there

is sufficient technical justification.

Groundwater/Surface Water Interaction Model The SCVSD will 2.5 years after

solicit proposals collect data develop a model in cooperation with Effective Date of

the Regional Board obtain peer review and report results. The TMDL
impact of source waters and reclaimed water plans on achieving the 11/20/2007

water quality objective and protecting beneficial uses including

impacts on underlying groundwater quality will also be assessed and

specific recommendations for management developed for Regional

Board consideration. The purpose of the modeling and sampling

effort is to determine the interaction between surface water and

groundwater as it may affect the loading of chloride from

groundwater and its linkage to surface water quality.

6. Evaluation of Appropriate Chloride Threshold for the Protection of 2.5 years after

Sensitive Agricultural Supply Use and Endangered Species Effective Date of

Protection The SCVSD will prepare and submit a report on TMDL
endangered species protection thresholds. The SCVSD will also 11/20/2007

prepare and submit a repot-t presenting the results of the evaluation of

chloride thresholds for salt sensitive agricultural uses which shall

consider the impact of drought and low rainfall conditions and the

associated increase in iniported water concentrations on downstream

crops utilizing the result of Task 5.
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Completion

Date

Develop SSO fot- Chloride for- Sensitive A-riculture hhe SC-VSD 2.8 years atter

will solicit proposals and develop technical analvses upon which the Effective Date of

ReOonal Board may base a Basin Plan amendment. TMDL
02/20/2008

Develop .-lnti-Degradatio Analysis for Revision ofC.hloride

Objective bv SSO The SCVSD will solicit proposals and develop

drali anti-degradation analysis fot- Rcgional Board consideration.

Develop a pre-planniny 1-epot-t on conccptual compliance nieasures to

meet diifet-ent hypothetical final conditional wasteload allocations.

The SCVSD shall solicit proposals and develop and submit a report

to the Regional Boat-d that identilies potential chloi-ide control

measures and costs based on different hypothetical scenarios tor

chloi-ide SSOs and linal conditional wasteload allocations.

10. a Preparation and Consideration of a Basin Plan Amendment BPA 3.5 years after

to revise the chloride objective by the Regional Board. Effective Date of

IMDL

b Evaluation of Alternative Water Supplies for Agricultural 1/1 1/008
Beneficial tJscs The SVSD will quantily water needs identik

alternative vater supplies evaluate necessarv facilities and 1-eport

results including the long-term application oi-this remcdy.

c Analysis of Feasible Compliance Measures to Meet Final

Conditional Wasteload Allocations foi- Proposed Chloi-ide Objective.

The SVSD will assess and i-epor-t on feasible implenentation

actions to mect the chloricie objective establ ished pu-suant to Task

l0a.

d Reconsideration ofand action taken on the Chloride IMDL and

Final Conditional Wasteload Allocations for the Upper Santa CIara

Rivel- bv the Re-ional Board.

1. Trend monitoring Ihe SCVSD will submit a monitoring plan to 4 years aftcr

conduct chlot-ide TDS and sulfate tt-end monitoring to ensure that the Effective Date of

goal of chloride export in the watershed is being achieved water TMDI

quaiity objectives are being tnet. and downstream Troundvater and /04/2009
srn-face water quality is not degraded due to implementation of

compliance measures. The SCVSD monitorinu plan shall include

plans to monitor ehloi-ide. TDS. and sulfate in Qrotmdwater and

identify representative wells to be approved by the Regional Board

Executive Officer in the follovving locations a Shallow alluviunn

laver in cast Pit-u Basin. b San Pedro Formation in east Piru Basin
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Table 7-6.2. Upper Santa Clara River Chloride TMDL Completion

Implementation Date

Implementation Tasks

and c groundwater basins under Reaches 5 and 6 which shall be

equivalent or greater than existing groundwater monitoring required

by NPDES permits for Saugus and Valencia WRPs. The tnonitoring

plan shall also include a plan for chloride TDS and sulfate trend

monitoring for surface water for Reaches 4B 5 and 6. The

monitoring plan shall include plans to monitor chloride TDS and

sulfate at a minimum of once per quarter for groundwater and at a

minimumof once per month for surface water. The plan should

propose a monitoring schedule that extends beyond the completion

date of this TMDL to evaluate impacts of compliance measures to

downstream groundwater and surface water quality. This TMDL
shall be reconsidered if chloride TDS and sulfate trend monitoring

indicates degradation of groundwater or surface water due to

implementation of compliance measures.

12. Trend monitoring The Reach 4A Permittee will submit a monitoring Submitted with

plan to conduct chloride TDS and sulfate trend monitoring to ensure permit application

that the goal of chloride export in the watershed is being achieved

water quality objectives are being met and downstream groundwater

and surface water quality is not degraded due to implementation of

compliance measures. The Reach 4A permittee monitoring plan shall

include plans to monitor chloride TDS and sulfate in groundwater

and identify representative wells to be approved by the Regional

Board Executive Officer in the following locations a Fillmore

Basin and b Santa Paula Basin. The monitoring plan shall also

include a plan for chloride TDS and sulfate trend monitoring for

surface water for Reaches 3 and 4A. The monitoring plan should

include plans to monitor chloride TDS and sulfate at a minimum of

once per quarter for groundwater and at a minimum of once per

month for surface water. The plan should propose a monitoring

schedule that shall extend beyond the completion date of this TMDL
to evaluate impacts of compliance measures to downstream

groundwater and surface water quality. This TMDL shall be

reconsidered if chloride TDS and sulfate trend monitoring indicates

degradation of groundwater or surface water due to implementation

of compliance measures.

13. Begin monitoring per approved SVCSD monitoring plan completed One year after

in Task 11. Executive Officer

approval of Task 11

monitoring plan for

SCVSD
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Table 7-6.2. Upper Santa Clara River Chloride TMDL Completion

Implementation Date

Implementation Tasks

14. Begin monitoring per approved Reach 4A Permittee monitoring One year after

plan. Executive Officer

approval of Task 12

monitoring plan for

Reach 4A Permittee

15. a Implementation of Compliance Measures Planning The SCVSD 5 years after

shall submit a report of planning activities which include but are not Effective Date of

limited to 1 identifying lead state/federal agencies 2 TMDL
administering a competitive bid process for the selection of 05/04/2010

EIR/EIS and Engineering Consultants 3 Development of

Preliminary Planning and Feasibility Analyses 4 Submittal of

Project Notice of Preparation/Notice of Intent 5 Preparation of

Draft Wastewater Facilities Plan and Programmatic EIR 6
Administration of Public Review and Comment Periods 7
Development of Final Wastewater Facilities Plan and Programmatic

EIR and incorporation and response to comments 8
Administration of final public review and certification process and

9 Filing a Notice of Determination and Record of Decision.

b Implementation of Compliance Measures Planning The SCVSD 5 years after

shall provide a schedule of related tasks and subtasks related to Task Effective Date of

15a and provide semi-annual progress reports on progress of TMDL
planning activities thereafter until completion of Final Wastewater 05/04/2010

Facilities Plan and Programmatic EIR.

16. The Regional Board staff will re-evaluate the schedule to implement 6-7years after

control measures needed to meet final conditional WLAs adopted Effective Date of

pursuant to Task 10 d and the schedule for Task 17. The Regional TMDL
Board at a public meeting will consider extending the completion 05/04/20412012

date of Task 17 and reconsider the schedule to implement control

measures to meet final conditional WLAs adopted pursuant to Task

10 d. The SCVSD will provide the justification for the need for an

extension to the Regional Board Executive Officer at least 6 months

in advance of the deadline for this task.

17. a Implementation of Compliance Measures Complete 6-7 years after

Environmental Impact Report The SCVSD shall complete a Effective Date of

Wastewater Facilities Plan and Programmatic Environmental Impact TMDL
Report for facilities to comply with final effluent permit limits for 05/04/20412012

chloride.

b Implementation of Compliance Measures Engineering Design 6-7 years after
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Table 7-6.2. Upper Santa Clara River Chloride TMDL Completion

Implementation Date

I_mplementation Tasks _
The SCVSD will begin the engineering design of the recommended Effective Date of

project wastewater facilities. TMDL
05/04/2442012

c Implementation of Compliance Measures Engineering Design 7-8 years after

The SCVSD will provide a design schedule of related tasks and sub- Effective Date of

tasks and provide semi-annual progress reports on progress of design TMDL
activities thereafter until completion of Final Design. In addition 05/04/204-22013

the SCVSD will provide a construction schedule of related tasks and

sub-tasks and provide semi-annual progress reports on progress of

construction activities thereafter until completion of recommended

project wastewater facilities.

d Phase I Implementation of Compliance Measures Construction 911.5 years after

The SCVSD shall have applied and received all appropriate permits Effective Date of

and have completed construction of Phasej-qf the recommended TMDL
project wastewater facilities to meet Phase I chloride load y ductions. I 1/04/241ý42016

e Phase I Implementation of Compliance Measures Start-Up The 49-12 years after

SCVSD shall have completed start-up testing and certification of Effective Date of

Ahise4-4-the recommended project wastewater facilities to meet TMDI.

Phase I chloride load reductions. 05/04/20- 2017

0 Phase 2 Implementation of Compliance Measures. Construction. 16.5 years after

The SCVSD shall have ast3lied and reccived all aan.ronriate termits Effective Date of

and have com aleted co struction of recomniended TMDL
proiect wastewater facilities to meet Phase I chloride load reductions. 11/04/2021

g Phase 2 Implementation of Compliance Measures- Start-Up The 17 years after

SCVSD shall have comaleted start-up- testinp- and certification of Effective Date of

Phase 2-4-the recommended project w s ewater facilities to e TMDL
Phase II chloride load reductions. 05/04/2022

18. The Regional Board Executive Officer may consider conditional 7 years after

SSOs for TDS and sulfate for Reaches 413 5 and 6 based on results Effective Date of

of groundwater-surface water interaction studies on accumulation of TMDL
TDS and sulfate in groundwater potential impacts to beneficial uses 05/04/2012

and an anti-degradation analysis.
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Table 7-6.2. Upper Santa Clara River Chloride TMDL Completion

Implementation Date

Implementation Tasks

19. The Regional Board staff will re-evaluate the schedule to implement 911.5 years after

control measures needed to nieet final conditional WLAs adopted Effective Date of

pursuant to Task 10 d.-ad the schedule for Task 17ipotential cost- TMDL
savinsf nlodifications to the TMDL for the reguired control e es 11/04/20-k42016

for Phase II. and interim WLAs for chtoride for the Sa...uQus and

Valencia WRPs to be applied as interirn final effluent limits durina

implementation of the Phase 11 facilities..- The Regional Board at a

public meeting will consider extending the completion of Task 17

aid-reconsider the schedule to implement control measures to meet

final conditional WLAs adopted for chloride pursuant to Task 10 d_
consider potential cost-saving modifications to the TMDL for the

retiuired control measuresfor Phase Ila d reconsider interini WLAs
for chloride for the Saugus and Valencia WRPs to be applied as

interiin final effluent limits during- im olementation of the Phase 11

facilities. The SCVSD will provide the justification for the need for

an extension and/or cost-savins modifications to the TMDL and

rectuired control measures for Phase 11 to the Regional Board

Executive Officer at least 6 months in advance of the deadline for this

task. The Regional Board will also consider conditional SSOs and

final conditional WLAs for TDS and sulfate based on results of Task

18.

20. a The Phase I interim WLAs for chloride shall remain in effect for 440-12-7 years after

no more than 12 years after the effective date of the TMDL.-A Effective Date of

Conditional WLA of 150 ma/L forg-roundwater extraction and TMDL
discharize to Reach 4B during storrnflow conditions exceeding 100 05/04/204-520172-2

cfs in the river shall applv v Mav 4 2017.

b The Phase II interim WLAs for chloride shall remain in effect far 17 years after

no more than 17 vears after the effective date of the TMDL. Effective Date of

Conditional SSOs for chloride inthý USCR shall be achieved. TMDL
Final conditional WLAs for chloride in Reaches 4B. 5_ and 6 shall 05/04/2022

apply bvMay 5. 2022. The Rezional Board mav consider

extending the completion date of this task as necessarv to account

for events bevond the control of the SCVSD.

21. The interim WLAs for TDS and sulfate contained in this BPA 412-7 years after

Resolution No. R4-2008-012 shall be implemented no sooner than Effective Date of

the effective date of this BPA and shall remain in effect until May 4 TMDL
2017-5. Final WLAs shall apply by May 5 2017-5 unless conditional 05/04/241-5201712

SSOs and final conditional WLAs for TDS and sulfate are adopted as

described in Task 18-4.

385 Page 380 of 660



Received

March 30 2011

Commission on
State Mandates

386 Pace 3 81 of 660



Received

March 30 2011
Commission on

State Mandates

EXHIBIT
24

387 Pace 3 82 of 660



Received

March 30 2011

Commission on
State Mandates

State of California

California Regional Water Quality Control Board Los Angeles Region

RESOLUTION NO. R4-2007-016

October 4 2007

Amendment to the Water Quality Control Plan for the Los Angeles Region to

Incoirporate a Total Maxiniiim Daily Load for Boron Chloride Sulfate and TDS
Salts for Calleguas Creek Watershed

WHEREAS the California Regional Water Quality Control Board Los Angeles Region

finds that

1. The Federal Clean Water Act CWA. requires the California Regional Water Quality

Control Board Los Angles Region Regional Board to establish water quality standards

for each water body within its region. Water quality standards include beneficial uses

water quality objectives that are established at levels sufficient to protect thos.e beneficial

uses and an antidegradation policy toprevent degrading waters Water bodies that do

not.meet water quality standards are.considered impaired.

2. CWA section 303d1 requires each state to identify the waters tivitlun its boundaries

that do not meet water quality standards. Those waters are placed on the states 303d
List or Impaired Waters List. For each listed water the state is required to establish

the Total Maximum Daily Load TMDL of each pollutant impairing the water qiiality

standards in that waterbody. Both the identification of impaired waters and TMDLs
established for those water must be submitted to. U.S. EPA for approval pursuant to CWA
section 303d2. For all waters that are not identified as impaired the states are

nevertheless required to create TMDLs pursuant to CWA section 303d3..

3. A consent decreebetween U.S. EPA Heal the Bay Inc. and BayKeeper Inc. was

approved on March 22 1999 which resolved litigation between those parties relating the

pace of TMDL development. The court order directs the U.S. EPA to ensure that

TMDLs for all 1998-listed impaired waters be established witain 1.3 years of the consent

decree The consent decree combined water body pollutant combinations in the Los

Angeles Region into 92 TMDL analytical units. In accordancewith the consent decree

the Calleguas Creek Salts TMDL addresses waterbodies with salts listings in analytical

units 3 and 4. Based on the consent decree schedule a TMDL for chloride was adopted

by USEPA in March 2002 to address analytical unit 3. According to the consent decree

the remaining salts in analytical unit 4 TDS sulfate and boron TIvIDLs must be

approved or established by United States Environmental Protection Agency USEPA by

March 2012. This TIvIDL will supercede the chloride TIvIDL for analytical unit 3

previously established by EPA.

The elements of a TIvIIDL are described in 40 CFR 130.2 and 130.7 -and section

303d1C and D of the CWA as well as in U.S. EPA guidance documents Report

No. EPA/440/4-91/00l. A T14DL is defined as the sum of the individual waste load

allocations for point sources load allocations for nonpoint sources and natural

background 40 CFR 130.2. TMDLs must be set at levels necessary to attain and

maintain the applicable narxative and numeric water quality standards with seasonal
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variations and a margin of safety that takes into account any lack of knowledge

concenling the relationship between effluent limitations and water quality 40 CFR

130.7c1. 40 CFR 130.7 also dictates that TMDLs shall take into account critical

conditions for stream flow loading and water quality parameters. TMDLs typically

include one or more numeric targets i.e. numerical translations of the existing water

quality standards which represent attainment of those standards contemplating the

TMDL elements described above. Since a TMDL must represent the total load

TMDLs must account for all sources of the relevant pollutants irrespective of whether

the pollutant is discharged to impaired or unimpaired upstream reaches.

Neither TMDLs nor tlieir targets or other components are water quality objectives and

thus thcir establislunent does not implicate Water Code scction 13241. Rather under

Califoz-nia Law TMDLs are programs to implement existing standards including

objectives and are thus established pursuant to Water Code section 13242. Moreover

they do not create new bases for direct enforcement against dischargers apart from the

existing water quality standards they translate. The targets merely establish the bases

through which load allocations LAs and waste load allocations WLAs are calculated.

WLAs are only enforced for a dischargers own discharges and then only in the context

of the dischargers National Pollutant.Discharge Elimination System NPDES permit or

otlier permit waiver or prohibition which must contain effluent limits consistent with

the assumptions and requirements of the WLAs 40 C.F.R. 122.44dviiB. The

Regional Board will develop permit requirements. through subsequent permit actions that

will allow all interested persons incliuding but not limited to municipal. storm water

dischargers to provide corrtnients on how the WLAs should be translated into permit

requirements.

As envisioned by Water Code section 13242 the TMDL contains adesaription of

surveillance to be undertaken to deterinine compliance with objectives. The

Compliance Monitoring and Special Studies. elements of the TMML recognize that

monitoring will be necessary to assess the on-going condition of the Calleguas Creek

watershed and to assess the on-going effectiveness of efforts by dischargers to reduce

salts loading to the Calleguas Creek. Special studies may also be appropriate to provide

fiuther information about new data new or alternative sources and revised scientific

assumptions. The TMDL does not. establish the requirements for these monitoring

programs or reports although it does recognize the type of infor7nation that will be

necessary to secure. The Regional Boards Executive Office will issue orders to

appropriate entities to develop and to submit monitoring programs and technical reports.

The Executive Officer will determine the scope of these programs and reports taking into

account anylegal requirements and issue the orders to the appropriate entities.

Upon establishment of TMDLs by the State or U.S. EPA the State is required to

incorporate the TMDLs into the State Water Quality Management Plan 40 CFR

130.6c1 130.7.. This Water Quality Control Plan for the Los Angeles Region Basin

Plan and applicable statewide plans seive as the State Water Quality Management Plans

governing the watei-sheds under the jurisdiction of the Regional Board Attachment A to

this resolution contains the Basin Planning language for this TMDL

The Calleguas Creek Watershed is located in southeast Ventura County California and

in a small portion of western Los Angeles County and drains an area of approximately

343 square miles from the Santa Susana Pass in the east to Mugu Lagoon in the

southwest. Current land use is approximately 26 percent agriculture 24 percent urb
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and 50 percent open space. The tributaries and the streams of the Calleguas Creek

Watershed are divided into fourteen segments or reaches. Eleven out of fourteen reaches

in the Calleguas Creek Waterslied are identified. on the 2002 Clean Water Act Section

303d list of water-quaLity limited segments as impaired due to elevated levels of boron

chloride sulfate and TDS. The listings were approved by the State Water Resources

Control Board on Febraary 4 2003. Additionally USEPA added listings in Revolon

Slough for TDS sulfate and boron. The proposed TMDL addresses impairments of

water quality caused by these salts and the Implementation Plan is developed to achieve

water quality objectives for salts in the Calleguas Creek Watershed.

9.
Over the past forty years large volumes of salts have been imported into the Callegnas

Creek watershed from the State Water Project the Santa Clara River through the

Freeman Diversion and deep aquifers which are pumped for water supply purposes. The

Calleguas Creek watershed also contains naturally occurring or background

concentrations of salts because soils are derived from marine sediments.. Salts become

stranded on the watershed and accumulate over time. The result is a general salt

imbalance on the watershed that manifests itself in higher surface water and groundwater

coilcentrations of salts throughout the watershed. High salts concentrations have limited

the beneficial uses of surface water and groundwater from unconfmed aquifers of the

Calleguas Creek Watershed. Therefore salt export will be required throughout the

watershed to effectively reduce the salts loads to surface and groundwater. The overall .

goal of this TMDL is to achieve a salt balance within each subwatershed reduce salt load

to. surface water and achieve and maintain water quality objective for salts in the

watershed. All stakeholders and the ._ý ional-Doard_
. aýýýe thatý_a ý_pa_cf thý

utteý ates water and wýr ýuali js thýLPte ý_ _ý ýoachý addresjzt
_

salt

im auýents in týe Caje as ýe The $ý_or1a1 BQards erdQrsemeýtQf

t aý conditioed _the_ stieýolders_lýs ý a4eemg-nt_to _eýsure

maintenapce of in-stxea.mflows nec es s to aýqtect beneficial_use

10. Boron is only listed in the Simi and Pleasant Valley Revolon subwatershed includrng

Revolon Slough reach 4 Arroyo Simi reach 7 and tributaries to Arroyo Simi reach

9. Therefore boron allocations are only included for the Simi Valley WWTP and not

for the other POTWs that discharge to other subwatersheds.

11 Numeric targets for the TMDL are based on the specific numeric water quality objectives

WQOs provided in the Basin Plan. Surface water quality objectives for the Calleguas

Creek watershed are applicable upstream of Potrero Road. Site specific objectives have

not been detemnined for Calleguas Creek below Potrero Road. However the Basin Plan

provides beneficial use guidelines to determine criteria for selection of effluent limits to

protect sensitive beneficial uses including agricultural supply. The Basin Plan also

includes obj ectives for groundwater basins.

12.. The Regional Boards goal in establishing the TNIDL for salts in Calleguas Creek

Watershed is to protect the agriculture irrigation atid groundwater recharge beneficial

uses of the Calleguas Creek Watershed and to achieve the numeric and narrative water

quality objectives set to protect those uses.

13. Calleguas Creek stakeholders have been actively engaged with USEPA and the Regional

Board on a variety of watershed planning initiatives in the Calleguas Creek Watershed.

Key stakeholders have formed the Calleguas Creek Watershed Management Plan
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CCWMl an established stakcholder-led watershed matlagement group that has been

continually operating since 1996. The CCWMP has broad participation from federal

State and county agencies municipalities POTWs water purveyors groundwater

management agencies and agricultural and environmental groups. As part of its mission

to address issues of long-range comprehensive water resources land use economic

development open space preservatioii enhancement and inanagemcnt the CCWMP
proposed to USEPA and Regional Board to take the lead on development of the TMDLs

14. Regional Board staff has worked with the CCWMP and USEPA in the development of a

detailed technical clocument that analyzes and describes the specific necessity and

rationale for the developmeiit of this TMDL. The technical doctunent entitled Calleguas

Creelc Watershed Boron Chloride Sulfate and TDS TMDL Technical Report

prepared by Lany Walker Associates is an integral part of this Regional Board action and

was reviewed and accepted by the Regional Board as a supporting technical analysis

before acting. The technical document provides the detailed factual. basis and analysis

supporting the problem stafement numeric targets interpretation of the iarrative and

numeric water- quality objectives used to calculate the pollutant allocations source

analysis linkage analysis waste load allocations for point sources load allocation for

nonpoint sources margin of safety and seasonal variations and critical conditions of this

TMDL. Final Technical Report was submitted to the Regional Board on May 31 2007.

The Regional Board staff repoit for this TMDL Calleguas Creek Watei-shed Boron

Chloride Sulfate and TDS Salts TMDL is based on the analysis in the Technical

Report prepared by Larry Walker Associates.

15. On October 4 2007 prior to the Boards action on this resolution public hearings were

conducted on the TMDL for boron chloride sulfate and TDS in the Calleguas Creek

Watershed. Notice of the hearing for the TMDL boron chloride sulfate and TDS in the

Calleguas Creek Watershed was ptrblished in accordance with the requirements of Water

Code Section 13244. This notice was published in the Ventura County Stars on June 2
2007.

16. The public has had a reasonable opportunity to participate in the review of the

amendment to the Basin Plan. A draft of the TMDL was released for public comment on

June 4 2007 a Notice of Hearing and Notice of Filing were published and circulated 45

days precedirig Board action Regional Board staff responded to oral and written

comments received from the public and the Regional Board held a public hearing orz

October 4 2007 to consider adoption of the TMDL.

17. In amending the Basin Plan to establish this TMDL the Regional Board considered the

requirements set forth in Sections 13240 and 13242 of the Califomia Water Code.

18. Because the TMDL implements existing numeric water quality objectives i.e. numeric

water quality objectives in the Basin Plan the Regional Board along with the State

Water Resources Control Board have determined that adopting a TMDL does not require

the water boards to consider the factors of Water Code section 13241. The consideration

of the Water Code section 13241 factors by section 13241s express terms only applies

in establishing water quality objectives. Here the Regional Board is not establishing

water quality objectives but as required by section 303d1C of the Clean Water Act

is adopting a TMDLthat will implement the previously established objectives that have

not been achieved. In making this determination the Regional Board has considered and

relied upon a legal.memorandum from the Office of Chief Counsel to the State Water
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Boards basin planning staff detailing why TMDLs cannot be considered water quality

objectives. See Memorandum from the Staff Counsel Michael J. Levy Office of Cliief.

Counsel to Ken Harris and Paul Lillebo Division of Water Quality The Distinction

Between A TAýDLs Numeric Targets and Water Quality Standards dated June 12 2002.

19. While the Regional Board is not required to consider the factors of Water Code section

1.3241 it nonetheless has developed and received significant information pertaining to

the Water Code section 13241 factors and has considered that information in developing

and adopting this TMDL. The past present and probable future beneficial uses of water

have been considered in that the Calleguas Creek watershed is designated fot a multitude

of beneficial uses in the Basin Plan. Various living organisms including vegetation fish

invertebrates and wildlife are present in transient through and will be present -in the

Calleguas Creek. Dry weather surface water in the Calleguas Creek watershed is

primarily composed of groundwater municipal wastewater urban non-stormwater

discharges and agricultural runoff. In the upper reaches of the watershed upstream of

any wastewater discharges groundwater discharge from shallow surface aquifers provide

a constant base flow. The environmental characteristics of the Calleguas Creek are

spelled out at length in the Basin Plan and.in the technical documents. supporting this

Basin Plan amendment and have been considered in developing this TIvIDL. Water

quality conditions that reasonably could be achieved through the coordinated coutrol of

implementation actions including integrating watershed-scale infrastructure

projects to desalt groundwater and wastewater and administrative programs to

reduce salt loadings to the. Calleguas Creek watershed. TMDL implementation

will be carried out by water agencies municipalities.POTWs and non-point

dischargers in the Calleguas Creek Watershed to desalt groundwater and

wastewater. These projects focus on desalting groundwater underlying Calleguas

Creek and discharging salts to the Pacific Ocean through a brineline and ocean

outfall outside of southern Ventura Courity. Water quality in Calleguas Creek

will be attained by reducing the amount of salts imported and added to water in

the watershed reducing salts loads from groundwater exfiltration transporting

salts downgradient and exporting salts out of the watershed. Responsible.

agencies also have several- options for implementing structural and nonstructural

BMPs to attain a salt balance and attain water quality objectives. Authorizing

certain storm water dischargers to rely on BMPs in the first instances reflects the

reasonableness of the action in terms of the ability to implemeiit the requirements as well

as an understandmg that the water quality conditions can reasonably be attained under

different hydrological conditions. However to the extent that there would be any conflict

between the consideration of the factor in Water Code section 13241 subdivision c if

the consideration were required and the Clean Water Act the Clean. Water Act would

prevail. Economic considerations were considered throughout the development of the

TMDL. Some of these. economic considerations arise in the context of Public Resources

Code section 21159 and are equally applicable here. The implementation program for

this TMDL recognizes the e.conomic limitations on achieving immediate compliance.

The TMDL also authorizes the use of BMPs to the extent authorized by law for various

storm water dischargers. Economic considerations were considered and are reflected in

an implementation program that is flexible and allows 15 years for POTWs permitted

stormwater and non-permitted. storrnwater dischargers and agricultural dischargers

to comply with the fmal allocatioris. The need for housing within the region has been

considered but this TMDL is unlikely to affect housing needs. Whatever housing
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impacts could materialize are ameliorated by the flexible nature of this TMDL and the

implenientation schedule.

The amendment is consistent with the State Antidegradation Policy State Board

Resolution No. 68-16 in that the changes to water quality objectives i consider

maximum benefits to the people of the state ii will not unreasonably affect present and

anticipated beneficial use of waters aiid iii will not result in water quality less than that

prescribed in policies. Likewise the amendment is consistent with the federal

Antidegradation Policy 40 CFR 131.12.

21. Pursuant to Public Resources Code section 21080.5 the Resources Agency has approved

the Regional Water Boards basin plaiuiing process as a certified regulatory program

that adequately satisfies the California Environmental Quality Act CEQA Public

Resources Code Section 21000 etseq. requirements for preparing environmental

documents 14 Cal. Code Regs. 15251g 23 Cal. Code Regs. 3782. The Regional

Water Board staff has prepared substitute environmental documents for this project that

contains the required environmental documentation under the State Water Boards CEQA
regulations. 23 Cal. Code Regs 3777. The substitute environmental documents

include the TMDL staff report entitled Calleguas Creek Watershed Boron Chloride

Sulfate and TDS TMDL the environmental checklist the comments and responses to

comments the basin planamendmerit language and this resolution. The project itself is

the establishment of a TMDL for boron chloride sulfate and TDS in the Calleguas creek

watershed. While the Regional -Board has no discretion to not establish a TMDL the

TMDL is required by federal law the Board does exercise discretion in assigning waste

load allocations and load allocations determining the program of implementation and

setting various milestones in achieving the water quality standards. The CEQA checklist

and other portions of the substitute environmental documents contain.significant analysis

and numerous findings related to inipacts and mitigation measures.

22. A CEQA Scoping hearing was conducted on November 15 2006 at the City of Camarillo

- City Council Chambers .60 Carmen Drive Camarillo California. A notice of the

CEQA. Scoping. hearing was sent to interested parties.including. cities and/br counties

with jurisdiction in or bordering the watershed. The notice of CEQA Scoping hearing

was also published in the Ventura County Stars on October 10 2006

23. In preparing the substitute environmental documents the Regional Board has considered

the requirements of Public Resources Code section 21159 and California Code of

Regulations title 14 section 15187 and intends those. documents to serve as a tier 1

environmental review. This analysis is not intended to be an exhaustive analysis of every

conceivable impact but an.analysis of the reasonably foreseeable consequences of the

adoption of this regulation from a programmatic perspective. Many compliance

obligations will be undertaken directly by public agencies that will have their own

obligations under CEQA. In addition public agencies including but not limited to

Calleguas MWD Camrosa Water District CamSan City of Thousand Oaks Simi Valley

Moorpark VCWW and_ Camarillo are foreseeably expected to facilitate compliance

obligations. The Lead agencies for such tier 2 projects will assure compliance with

project-level CEQA analysis of this programmatic project. Project level impacts will

need to be considered in any subsequent environmental analysis performed by other.

public agencies pursuant to Public Resources Code section 211592.
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24. The foreseeable methods of compliance of this TMDL entail construction and operation
of an infrastructure of extraction wells surface water diversions pipelines reverse

osmosis facilities reclaimed.water distribution facilities a brine export pipeline and an

ocean outfall. These facilities require planning and implementation which has been

underway for a number ofyears. Construction activities on several pipeline alignments

have been completed and environmental review of the project has been completed for a

key area and the ocean outfall. The above projects have already been subject to

extensive environmental review. Both Camrosa Water District and CaIleguas Municipal

Water District have certified program level EIRs for the Renewable Water Resource

Management Program for the Southern Reaches of the Calleguas Creek Watershed and

the Regional Salinity Management Project that examine the foreseeable environmental

impacts from constructing and operating a system to comply with the salts TNIDL

25. Consistent with the Regional Boards substantive obligations under CEQA the substitute

environmental documents do not engage in speculation or conjecture and only consider

the reasonably foreseeable environmental impacts including those relating to the

methods of compliance reasonably foreseeable feasible mitigation measures to reduce.

those impacts and the reasonably foreseeable alternative means of compliance which

would avoid or reduce the identified impacts.

26. The proposed amendment could have a potentially significant adverse effect on the

environment. However there are feasible alternatives feasible mitigation measures or

both that if employed would substantially lessen the potentially significant adverse

impacts identified.in the substitute environmental documents however such alternatives

or mitigation measures are within the responsibility and jurisdiction of other.public

agencies and not the Regional Board. Water Code section 13360 precludes the Regional

Board from dictating the -manner in which responsible agencies comply with any of the

Regional Boards regulations or orders. When the agencies responsible for implementing

this TMDL determine how they will proceed the agencies responsible for those pwts of

the project can and should incorporate such alternatives and mitigation into any

subsequent projects or project approvals. These feasible alternatives and mitigation

measures are descnbed in more detail in the substitute environmental documents. 14
Cal. Code Regs. 15091a2.

27. Froi7i a program-level perspective incorporation of the alternatives and mitigation

measures outlined in the substitute envirdnmental documents may not forsccably reduce

impacts to less than significant levels.

28. The substitute documents for this TvIDL and in particular the Environmental Checklist

and staffs responses to comments identify broad mitigation approaches that should be

considered at the project level.

29. To the extent significantadverse environmental effects could occur the Regional Board

has balanced the economic legal social technological and other benefits of the TMDL
against the unavoidable environmental risks and finds that specific economic legal

social technological and other benefits of the TlvIDL outweigh the unavoidable adverse

environmental effects such that those effects are considered acceptable. The basis for

this finding is more fully set forth in the substitute environmental documents. 14 Cal.

Code Regs. 15093.
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30. IHealth and Safety Code section 57004 requires external scientific peer review for certain

water quality control policies. Prior to public notice of the draft TMDL the Regional

Board submitted the scientific basis and scientific portions of the Calleguas Creek

Watershed Salts TMDL to Professor Ferdi L. Hellweger for external scientific peer

review. The peer review report was received by the Regional Board on April 23 2007.

The peer review found that the proposed TMDL included an appropriate conceptual

model and reasonable allocations and implementation plan to attain water cluality

objectives. Minor modifications were.made to the scientific portions of the TMDL to

address concerns identified during the peei- ieview process.

31. The
regi latory action rneets the Necessity standard of the Administrative Procedures

Act Government Code Section 11353 Subdivision b. As specified above Federal law

and regulations require that TMDLs be incorporated into the water quality management

plan. The Regional Boards Basin Plan is the Regional Boards component of the water

quality management plan and the Basin Plan is how the Regional Board takesquasi-legislativeplanning actions. Moreover the TMDL is a prograni of implementation for

existing water quality objectives and is therefore appropriately a component of the

Basin Plan under Water Code section 13242. The necessity of developing a TMDL is

established in the TMDL staff report the section 303d list and the data contained in the

administrative record documenting the salts impairments of the Calleguas Creek

Watershed.

32. The Basin Plan amendment incorporating a TMDL for salts for the Calleguas Creek

Watershed must be submitted for review and approval by the State Water Resources

Control Board State Boaid the State Office of Administrative Law OAL and the U.S.

EPA. The Basin Plan amendment will become effective upon approval by OAL and U.S.

EPA. A Notice of Decision will be filed with the Resources Agency.

33. If during the State Boards approval process Regional Bbard staff the SWRCB or State

Board staff or OAL determines that minor non-substantive modifications to the

language of the amendment are needed for clai-ity or consistency the Executive Officer

should make such changes consistetrt with the RegionalBoards intent in adopting this

TMDL and should inform the Board of any such changes.

TPIEREFORE be it resolved that pursuant to sections 13240 and 13242 of the Water Code

the Regional Board hereby amends the Basin Plan as follows

Pursuant to Sections 13240 and 13242 of the California Water Code the Rcgional Board

after considering the entire record including oral testimony at the hearing hereby adopts the

amendments to Chapter 7. of the Water Quality Control Plan for the Los Angeles Region as

set forth in Attachment A hereto to incorporate the elements of the Calleguas Creek

Watershed Salts TMDL

2. The Regional Board hereby approves and adopts the CEQA substitute environmental

documentation and the referenced Environmental Impact Reports entitled Program

Envlironmental Impact Report/Environmental Assessment for the Renewable Water Resource

Management Program for the Southern Reaches of the Calleguas Creek Watershed and

Supplemental Environmental Impact Report/Environmental Assessment for the Regional

Salinity Managem.ent Project including all findings contained therein which was prepared
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in accordance with Public Resources Code section 21159 andCaliforniaCode ofRegulations

title 14 section 15187 and directs the Executive Officer to sign the environmental checklist.

The Regional Board shall reconsider this TMDL if the Executive Officer determines that

adequate flows to protect in-stream beneficial uses may not be maintained.

The Executive Officer. is directed to forward copies of the Basin Plan amendment to the State

Board in accordance with the requirements of sectioit 13245 of the California Water Code.

The Regional Board requests that the State Board approve the Basin Plan amendment in

accordance with the reqiuirements of sections 13245 and 13246 of the California Water Code

and forward it to OAL and the U.S. EPA.

Lf during the State Boards approval process Regional Board staff the State Board or OAL
determines that minor non-substantive modifications to the language of the amendment are

needed for clarity or consistency the Executive Officer may make such changes and shall

inform the Board of any such changes.

The Executive Officer is authorized to sign a Certificate of Fee Exemption.

I Deborah J. Smith Interim Executive Officer do hereby certify that the-foregoing is a full true

and correct copyof a resolution adopted by the California Regional Water Quality Control Board

Los Angeles Region on October 4 2007.

Deborah E. r ith

Interim -Execu %e Officer

October 4 2007

Date

396
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Proposed Amendment to the Water Quality Control Plan - Los Angeles Region

to Incorporate the

Total Maximum Daily Load for Boron Chloride Sulfate and TDS Salts in the

Calleguas Creek Watershed

Adopted by the California Regional Water Quality Control Board Los Angeles Region

on October 4 2007

Amendments

Table of Coiitents

Add

Chapter 7. Total Maximum Daily Loads TMDLs

7- 22 CalleýuasCreekWatershed SaltsTMDL

List of Figures Tables and Iiiserts

Add

Chapter 7. Total Maximum Daily Loads TMDLs
Tables

7-22 Calle-uas Creek Watershed Salts TMDL
7_22.1. Calle...as Creek WatershedSa1ts TMDL Elements

7-22.2. Ca11e2uas Creek Watershed Salts TMDL Im1.1ementation Schedule

Chapter 7. Total Maxiinum Daily Loads TMDLs
Calleguas Creek Watershed Salts TMDL

This TMDL was adopted by

The Regional Water Quality Control Board on October 4 2007.

This TMDL was approved by

The State Water Resources Control Board on May 20 2008.

The Office of Administrative Law on November 6 2008.

The U.S. Environmental Protection Agency on December 2 2008.

This TMDL is effective on December 2 2008.

The elements of the TMDL aY-e presented in Table 7-22.1 and the Implementation Plan in

Table 7-22.2

October 4 2007
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Table 7-22.1. Calleguas Creek Watershed Salts TMDL Elements

Key Findings and Regulatory Provisions

Problein Eleven of fourteen reaches in the Calleguas Creek Watershed CCW
Statement are identified on the 2002 Clean Water Act Section 303d list ofwater-qualitylimited segments as impaired due to elevated levels of boron

chloride sulfate or total dissolved solids TDS these constitutions are

commonly referred to as salts. Salts primarily impact two beneficial

uses agricultural supply and groundwater recharge. Below is 2002

303d list of water quality limited segments of the Calleguas Creek

watershed

Reach Name Pollutant/Stressor

Calleuas Creek Reach 3 Chloride TDS

Calle.ý.as Creek Reach 6 Chloride Sulfate TDS

as Creek Reach 7Calleo Boron Chloride Sulfate TDS

a
ýCalle uas Creek Reach 8

_

Calleuas creek Reach 9A

goron Chloride Sulfate TDS _I

Sulfate TDS

Calleýuas Creek Reach 11

Calle_uas Creek Reach 12

Calleýuas Creek Reach 13

Chloride Sulfate TDS

Chloride Sulfate TDS

Sulfate TDS

Sulfate TDS

Chloride Sulfate TDS

The list of impaired segments of the Calleguas Creek watershed in the

2002 303d list was maintained in the 2006 303d list.

The segment of Reach 4 below Laguna Road is tidally influenced and

therefore not impaired for chloride boron sulfate and TDS.

Consequently the waste load and load allocations developed for Reach

4 in this TMDL do not apply below Laguna Road.

The goal of this TMDL is to protect and restore the water quality in the

Calleguas Creek watershed by controlling the loading and accumulation

of salts.

Numeric Targets Numeric targets are based on the site-specific numeric water quality

objectives WQOs provided in the Basin Plan.

Surface Water Qualitm Ojecti-ves

Site-specific surface water quality objectives for the Calleguas

Creek watershed are applicable upstream of Potrero Road. Site

specific objectives have not been determined for Calleguas Creek

below Potrero Road because the reach is tidally influenced. Below

are WQOs for Calleýuas Creek uýýstream of Potrero Road.ý_-

October 4 2007
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Constituent

Water Quality Objective

Upstream Potrero Road

im-ý

Boron 1

Chloride 150

Sulfate 250

ITDS 850

Groundwater Basin

DWR Groundwater Basin asImplementation
Basin Listed in the 1994 Areas for Salts

No. Basin Plan TMDL

Boron

mg/L

Chloride

mgiL
Sulfate

mg/L
TDS

ng/L

Conejo and

4-6 11 Pleasant Valley Calleguas/Pleasant 1.0 150 300 700

Vall
Arroyo Santa Rosa

Arroyo Santa Rosa and Conejo/Arroyo 1.0 150 300 900

Santa Rosa

4-8

Las Posas Valley -

East of Grimes Arrovo Simi/South
3.0 400 1200 2500

Canyon and Hitch

Blvd

Las Posas

4-8

_
Las Posas Valley

South of LA Ave Arroyo Las

Posas/South Las 1.0
1

250 700 1500

between Somis Rd

Hitch Blvd
Posas

4-8
his Posas Valley - Arroyo Las

Posas/North Las 1.0 150 250 500

North Las Posas Area
Posas

yo Simi/Simi
9 ii Simi Valley 1.0 1 150 600 1200

Valle

Arrovo

4-10 Conejo Valley Conejo/Conejo 1.0 150 250 800

Vallý

Arroyo
Tierra Rejada

Santa
4-15 0.5 100 250 700

Rosa/Tierra Rei ada

Arroyo

4-19 Thousand Oaks Conejo/Thousand 1.0 150 700 1400

Oaks

2. Groundwater ualit.obiectives

The groundwater quality objectives specified
in this table are equivalent to the groundwater quality

objectives
in the 1994 Basin Plan. Groundwatei basins are numbered in the first column according to

Bulletin 118-80 Department of Water Resources 1980. De.signated groundwater basins in the 1994 Basin

Plan are specified in the second column and groundwater basin descriptions of Calleguas Creek used in this

TMDL are listed in the third column of the table.

Source Analysis Sources of salts in the watershed include water supply water imported

from the State Water Project or Freeman Diversion and deep aquifer

groundwater pumping water softeners that discharge to publicly

owned treatment works POTWs POTW treatment chemicals

atmospheric deposition pesticides and fertilizers and indoor water use

chemicals cleansers food etc.. These salts are then transported

1
through POTW discharges and runoff to surface water shallow

groundwater and/or stranded on the watershed in the soils. Salts

trans op rted in the surface water to the ocean are curlentV the onl% salts

October 4 2007
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that are exported from the watershed. While the concentration of salts

in the introduced water is usually below the Basin Plan Objectives the

quantity of water brought into the watershed is sufficient to rank

introduced water as the greatest source of salts to the watershed.

Salts that are transported during dry weather to the surface water are

quantified via the following mechanisms groundwater pumping

groundwater exfiltration POTWs dry weather urban and agricultural

runoff. Wet weather loadings from each of these sources have the

potential to be significant but tend to be lower in concentration and do

not occur during the critical conditions for salts. Wet weather loads are

significant from the perspective of transporting stranded salts off the

watershed.

Linkage Analysis The linkage analysis for salts focuses on the surface water

concentrations of salts. However surface water concentrations are only

one component of the watershed salts issue. Because it is difficult to

model other aspects of the salt problem i.e. surface water and

groundwater interactions stranded salts two simplified approaches

have been used to demonstrate that salts will be removed from the

watershed which should have a correspondingly positive impact on

surface water and groundwater salts concentrations. First a surface

water model was developed to provide a linkage between sources and

surface water quality and to demonstrate the impact of projects on

receiving water quality in the watershed. Second a salt balance was

developed to quantify the removal of salts from the watershed with the

goal of achieving a mass balance in which the mass of boron sulfate

TDS and chloride imported into Calleguas Creek subwatersheds is no

more than the mass of boron sulfate TDS and chloride exporEed from

the Calleguas Creek subwatershed. Achieving a salt balance in the

watershed will prevent additional build-up of salts in any medium in the

watershed and protect ground water supplies from increasing in salt

concentrations.

The Calleguas Creek Modeling System is a mass balance based model

that was developed for the surface water to provide a linkage between

sources and surface water quality. To estimate the salts balance in the

watershed a simple chloride mass balance was developed by the

Camrosa Water District Hajas 2003a and modified to address the

other salts.

October 4 2007
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Waste Load A. POTWs
Allocations

The TMDL includes waste load allocations WLAs for five POTWs in

the Calleguas Creek watershed Simi Valley Water Quality Control

Plant WQCP Hill Canyon Wastewater Treatment Plan WWTP
Moorpark WWTP Camarillo Water Reclamation Plant WRP and

Camrosa Water Reclamation Facility WRF. At the end of the

implementation period only Simi Valley WQCP and the Hill Canyon

WWTP are expected to discharge to surface waters. Moorpark WWTP
and Camrosa WRF currently discharge directly to ponds under dry

weather conditions. As part of the TMDL implementation the

Renewable Water Resources Management Program RWRMP will

introduce treated wastewater from the Camarillo WRP into the Camrosa

recycled water storage and distribution system. Surplus treated

wastewater from Camarillo WRP and Camrosa WRF will be discharged

at a point downstream of Potrero Road Bridge to Calleguas Creek. Dry

weather WLAs are included for the case when Camarillo WRP
Camrosa WRF and Moorpark WWTP need to discharge to the stream

for example if there is insufficient recycled water demand during the

wet season. Including WLAs for these POTWs ensures that water

quality objectives are not exceeded as a result of their discharge.

POTW mass-based WLAs are calculated as the POTW effluent flow

rate multiplied by the water quality objective and include a mass-based

adjustment factor AF that is subtracted from the product of theflow-rateand the water quality objective. The adjustment factor is used to

link POTW allocations to the required reductions in background loads.

The adjustment factors are implemented through mechanisms that

export salts out of the subwatershed such as groundwater pumping to

meet the salt balance requirements. To ensure that the loading capacity

is achieved in surface water and the reductions in background loads are

achieved minimum salt exports shown below are required for POTWs

and are included in WLAs as a component of the adjustment factors. If

the background load reductions are not achieved POTWs shall be

responsible for providing additional load reductions to achieve water

quality standards. The AF is set equal to the difference between the

minimum salts export requirement to attain a salt balance in the subject

reaches and the actual salts export. If the calculated annual dry weather

salt exports from the subwatershed to which the POTW discharges are

less than the minimum required exports for the previous year and the

annual average receiving water concentration at the base of the

subwatershed to which the POTW discharges exceeds water quality

objectives for the previous year the POTW allocations will be reduced i

using the adjustment factor.

5

401
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The adjustment factors are also used to address unusual conditions in

which the inputs to the POTWs from the water supply may challenge

the POTWs ability to meet the assigned WLAs. The adjustment factor

allows for the additional POTW loading only when the water quality

objectives are met in the receiving waters. POTW allocations can be

adjusted upwards when imported water supply chloride concentrations

exceed 80 mg/L and discharges from the POTW exceed the WLA. In

order to apply the AF to the assigned WLAs the POTW is required to

submit documentation of the water supply chloride concentrations

receiving water chloride concentration the effluent mass and evidence

of increased salt exports to offset the increased discharges from the

POTW to the RWQCB for approval.

WLAs shown in table below apply to POTWS during dry weather when

the flows in the receiving water are below the $60 percentile flow.

During wet weather the loading capacity of the stream is significantly

increased by stormwater flows with very low salt concentrations. Any

discharges from the POTWs during wet weather would be assimilated

by these large storm flows and would not cause exceedances of water

quality objectives.

Boron is only listed in the Simi and Pleasant Valley Revolon

subwatersheds and exceedances of boron do not occur in other portions

of the watershed. Therefore boron allocations are only included for the

Simi Valley WQCP.

Interim lirnits are included to allow time for dischargers to put in place

implementation measures necessary to achieve final waste load

allocations. The monthly average interim limits are set equal to the 95

percentile of available discharge data.

Minimum Salt Export Requirements for Adjustment Factor
a

POTW
Minimum

Chloride Export

lb/day

Minimum Minimum

TDS Export Sulfate Export

lb/day lb/day

Minimum

Boron Export

lb/day

Simi Valley WQCP 460 3220 9120 3.3

Moorpark WWTP 460 3220 9120 3.3

%
Hill Canyon
WWTP 1060 7920 4610

Camrosa WRF 1060
ý

7920 4610

060
a

4610

r
On ofo Safety.nclude a 10% MMimum export requiremn

October 4 2007
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2. Itterim Monthly Average WLAs for POTWs
Chloride E Sulfate Boron

POTW mg/L TDS mg/L mg/L mg/L

Simi Valley WQCP 183 955 298 N/A

Hill Canyon WWTP 189 N/A N/A N/A

M.o p P 171 N/A 267 N/A

Camarillo WRP 216 1012 283 N/A

Camrosa WRF N/A N/A N/A N/A

Camrosa WRF has not discharged to surface water during the period under which interim

limits were calculated. When effluent data are available the Regional Board may adopt

interim WLAs for Camrosa WRF.

N/A The 95h percentile concentration is below the Basin Plan objective so interim limits

are not necessary.

3. Final WLAs for POTWs d

Chloride TDS Ib/day Sulfate Boron
POTW

lb/day lb/dayJ Ib/day

Simi Valley 150Q-AF 850Q-AF I 250Q-AF 1.0Q-AF
WQCP

Can onHill y

WWTP
150Q-AF ý 850Q-AF 2500AF N/A

Moorpark
b 150Q-AF 850Q-AF 250Q-AF N/A

1NWTP

Camarillo
b 150Q AF 850Q AF 250Q AF N/A

WRP

Camrosa WRF b
150Q-AF 850Q-AF 250Q-AF N/A

a. The allocations shown only apply during dry weather as defined in this TMDL.
During wet weather discharges from the POTWs do not cause exceedances of water

quality objectives.

b. These POTWs are not expected to discharge after the end of the implementation

period.

c. AF is the adjustment factor and equals ttie difference between the minimum salts

export requirement and the actual salts export.

d. Q represents the POTW flow at the time the water quality measurement is collected

and a conversion factor to lb/day based on the units of measurement for the flow.

N/A Boron is not listed in the reaches to which the POTW discharges. No WLA is

required.

B. Urban Runoff

Permitted stormwater dischargers that are responsible parties to this

TMDL include the Municipal Stormwater Dischargers MS4s of the

Cities of Calnarillo Moorpark Thousand Oaks County of Ventura

Ventura County Watershed Protection District and general industrial

and constructioii permittees. Permitted stormwater dischargers are

assigned a dry weather wasteload allocation equal to the average dry

weather critical condition flow rate multiplied by the numeric target for

each constituent. Waste load allocations apply in the receiving water at

the base of each subwatershed. Because wet weather flows transport a

large mass of salts at low concentrations these dischargers meet water

October 4 2007
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quality objectives during wet weather. Dry weather allocations apply

when instream flow rates are below the 861 percentile flow and there

has been no measurable precipitation in the previous 24 hours.

Interim limits are assigned for dry weather discharges from al-eas

covered by NPDES stormwater permits to allow time to implement

appropriate actions. The interim limits are assigned as concentration

based receiving water limits set to the 950 percentile of the discharger

data as a monthly average limit except for chloride. The 95h percentile

for chloride was 267 mg/L which is higher than the recommended

criteria set forth in the Basin Plan for protection of sensitive beneficial

uses including aquatic life. Therefore the interim limit for chloride for

Permitted Storinwater Dischargers is set equal to 230 mg/L to ensure

protection of sensitive beneficial uses in the Calleguas Creek watershed.

Interim Dry Weather WLAs for Perinitted Storinwater

Dischargers

Constituent Interim Limit mg/L

Boron Total 1.3

Chloride Total 230

Sulfate Total 1289

TDS Total 1720

2. Final Dry Weather WLAs for Permitted Storniwater

Dischargers

Critical

Condition Chloride TDS Sulfate Boron

Flow Rate Allocation Allocation Allocation Allocation

Subwatershed mgd lb/day lb/day lb/day lb/day

I

Simi
1

1.39 1738 9849 2897
I

12

I Las Posas 0.13 157 887 261 AN/

Conejo 1 26 1576 8931 2627 N/A

Camarillo 0.06 72 406 119 N/A

Pleasant Valley 0.12 150 850

ý
250 N/A

Calleguas

Pleasant Valley 0.25 314 1778 523 2

Revolon - ý J

October 4 2007
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C. Final WLAs for Other NPDES Dischartýers

Concentration-based WLAs are assigned at the Basin Plan objectives

for other NPDES dischargers.

Constituent Allocation mg/L

Chloride 150

TDS

Sulfate

Borona

850

250

1.0

Other NPDES dischargers include but are not limited to permitted

groundwater cleanup projects that could have significant salt

concentrations as a result of the stranded salts in the shallow

groundwater basins being treated. To facilitate the cleanup of the basins

prior to alternative discharge methods such as the brine line being

available intei-im limits for other NPDES dischargers will be

developed on a case-by-case basis and calculated as a monthly average

using the 95h percentile of available discharge data.

Load Allocations Dry weather load allocations are assigned as a group allocation to

it7igated agricultural discharges. The load allocation LA is equal to the

average dry weather critical condition flow rate multiplied by the

numeric target for each constituent. Load allocations apply in the

receiving water at the base of each subwatershed. Because wet weather

flows transport a large mass of salts at a typically low concentration

these dischargers should meet water quality objectives during wet

weather. Dry weather allocations apply when instream flow rates are

below the 86h percentile flow and there has been no measurable

precipitation in the previous 24 hours.

Interim limits are assigned for dry weather discharges from irrigated

agricultural areas to allow time to implement appropriate actions. The

interim limits are assigned as concentration based receiving water limits

set to the 95h percentile of the discharger data as a monthly average

limit except for chlotide. The 95t percentile for chloride was 499 mg/L

which is higher than the recommended criteria set forth in the Basin

Plan for protection of sensitive beneficial uses including aquatic life.

Therefore the interim limit for chloride for Irrigated Agricultural

Dischargers is set equal to 230 mg/L to ensure protection of sensitive

beneficial uses in the Calleguas Creek watershed.

October 4 2007
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Interims Load Allocations for Irrigated Agricultural

Dischargers

Constituent Interim Limit mg/L

Margin of Safety

Boron Total 1 1.8

Chloride Total

t--Sulfate Total

TDS Total

230

1962

3995

ill. Final Load Allocations for Irrigated Agricultural Dischargers

Chloride TDS Sulfate Boron

Allocation Allocation Allocation Allocation

Subwatershed lb/day lb/day Ib/day Ib/day
..........

Simi 641 3631 1068 4

Las Posas 2

5

1 3515 I
N/A

o 743 422 1239 N/A

Cama rillo
59 336 99 N/A

Pleasant Valley 305 1730 ý 509 N/A

Revolon 7238 7 41015 12063 48

A margin of safety MOS for the TMDL is designed to address

uncertainties in the analysis that could result in targets not being

achieved in the waterbodies. The primary uncertainties associated with

this TMDL include the impact of implementing a salt balance on

receiving water quality. The effect of the salt balance is estimated by

the mass-balance and subject to the following uncertainties 1 the flow

rates used to determine the loading capacity may change due to TMDL
implementation 2 the use of a daily load for determining allocations

and an annual mass balance to attain water quality objectives and 3 the

sources of salts may not be completely known. Both implicit and

explicit MOS are included for this TMDL. The implicit MOS stems

from the use of conservative assumptions made during development of

the TMDL. The mass of salts transported out of the watershed during

wet weather is on average over 15% of the annual mass of salts

introduced to the watershed for all constituents. The salt export during

wet weather ranges from 7% to 41% for TDS 9% to 48% for chloride

and 13% to 89% for sulfate of the export required to meet a salt balance

in the watershed. This mass is not used to determine compliance with

the salt balance and represents a sigi7ificant implicit margin of safety.

The model also contains a component that serves to inodel the impact of

stranded salts in the watershed. The component assumes low

irrigation efficiencies and the ability of all salts applied as irrigation

water an v1- here in the watershed to be dischared to receivin- water in

- 10 - October 4 2007
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critical years. This likely overestimates the impact of stranded salts

and results in a higher concentration of salts due to irrigation in the

receiving water.

An explicit MOS of 10% is applied to the adjustment factors for the

POTWs to account for the uncertainties in the TMDL analysis. By
applying the margin of safety to the adjustment factor more salts are

required to be exported than are necessary to offset the background

loads in the watershed. This additional salt export provides a margin of

safety on the salt balance to address uncertainties that the salt balance

will result in compliance with water quality objectives. The 10%

explicit MOS is determined sufficient to address the uncertainties

associated with the estimated impact of the salt balance on receiving

water loadings.

Future Growth Ventura County accounts for slightly more than 2% of the states

residents with a population of 753197 US Census Bureau 2000. GIS

analysis of the 2000 census data yields a population estimate of 334000

for the CCW which equals about 44% of the county population.

According to the Southern California Association of Governments

SCAG growth in Ventura County averaged about 51% per decade

from 1900-2000 with growth exceeding 70% in the 1920s 1950s and

1960s. Significant population growth is expected to occur within and

near present city limits until at least 2020. Increased growth requires

additional water. Therefore future growth could result in increased

loads of salts being imported into the watershed. However the TMDL
implementation plan is designed to maintain a salts balance in the

watershed. If additional salts are imported into the watershed a larger

volume of salts will also be exported out of the watershed to maintain

the balance. Consequently increased imports from future growth are

not expected to result in higher concentrations in receiving waters.

Seasonal The critical condition for salts is during dry weather periods. During

Variations and wet weather stormwater flows dilute the salt discharges and receiving

Critical water concentrations are significantly lower than water quality

Conditions objectives. Dry weather defined as days with flows lower than the 86ý

percentile flow and no measurable precipitation is a critical condition

regardless of the dry weather flows in the stream. The driving

conditions for exceedances of water quality objectives are the

concentrations in the water supply which is driven by surface water

concentrations in Northern California and the previous years annual

precipitation and corresponding flows. Elevated salts concentrations

during dry weather occur when stranded salts are discharged into the

surface water after higher than average rainfall years. The elevated

concentrations occur during years when the previous annual flow is
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greater than the 75 percentile of the annual flows for the watershed

critical year. The higher concentrations occur during the dry periods

of critical years regardless of whether the annual flow for the critical

year is an average flow year higher than average year or lower than

average year. The key parameter determining a critical year is the total

annual flow volume for the previous year. Based on model results four

critical years were defined based on modeled results that resulted in

receiving water concentrations greater than the 990 percentile

concentration during at least 10% of the dry period. The critical years

identified from the model occur with conditions similar to what

occurred in 1978 1979 1983 and 1998.

Special Studies Special Studies

and Monitoring

Plan Several special studies are planned to improve understanding of key

aspects related to achievement of WLAs and LAs for the Salts TMDL.

1. Special Study 1 Optional - Develop Averaging Periods and

Compliance Points

The TMDL technical report has provided information that shows

instantaneous salts objectives may not be required to protect

groundwater recharge and agricultural beneficial uses. It is possible that

the beneficial uses will be protected and a salt balance achieved without

achieving instantaneous water quality objectives in all reaches of the

watershed. This optional special study is included to allow an

investigation of averaging periods for the salts objectives in the CCW.

Additionally this study will investigate the locations of beneficial uses

and the possibility of identifying compliance points for the salts

objectives at the point of beneficial use impacts. The use of compliance

points would alleviate the need to develop site-specific objectives for

the reaches of the watershed upstream of the POTW discharges

described in Special Study 3 while still ensuring the protection of

beneficial uses. Sensitive beiieficial uses are not present in the upper

reaches and POTW discharges dilute the salts from the upper reaches

and may allow compliance with the objectives at the point of

groundwater recharge downstream. This is an optional special study to

be conducted if desired by the stakeholders or determined necessary or

appropriate by the Executive Officer.

2. Special Study 2 Optional - Develop Natreral Background

Exclusion

li Discharges of groundwater from upstream of the Simi Valley WQCP
Reaches 7 and 8 and Hill Canýon WWTP Reaches 12 and 13 and
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ownstream of the Camrosa WRF Reach 3 contain high salts

concentrations. Natural marine sediments may contribute to the high

concentrations in those discharges. This special study would evaluate

whether or not the groundwater discharges in these areas would qualify

for a natural sources exclusion. The special study could follow a

reference system/anti-degradation approach and/or anatural sources

I
exclusion approach for any allocations included in this TMDL that are

proven unattainable due to the magnitude of natural sources. The

purpose of areference system/anti-degradation approach is to ensure

water quality is at least as good as an appropriate reference site and no

degradation of existing water quality occurs where existing water

quality is better than that of a reference site. The intention of anatural

sources exclusion approach is to ensure that all anthropogenic sources

of salts are controlled such that they do not cause exceedances of water

quality objectives. These approaches are consistent with state and

federal anti-degradation policies State Board Resolution No. 68-16 and

40 C.F.R. 131.12. This is an optional special study to be conducted if

desired by the stakeholders or determined necessary for establishing a

natural sources exclusion by the Executive Officer.

3. Special Stndy 3 Optional - Develop Site-Specific Objectives

The TMDL implementation plan provides for actions to protect the

agricultural and groundwater recharge beneficial uses in the CCW. As

shown in the linkage analysis some downstream reaches may not

achieve the water quality objectives through implementation of this

TMDL because of the transport of salts out of the watershed through

those reaches. Consequently an optional special study is included to

allow the CCW stakeholders to pursue development of site-specific

objectives for salts for reaches upstream of the Hill Canyon WWTP and

Simi Valley WQCP Reaches 7 8 12 and 13 Calleguas Creek Reach

3 Revolon Slough Reach 4 and Beardsley Wash Reach 5. These

alternative numeric water quality objectives would be developed based

on the beneficial uses to be protected in a reach and the attainability of

the current water quality objectives. This is an optional special study to

be conducted if desired by the stakeholders or determined necessary or

appropriate by the Executive Officer.

4. Special Study 4 Optional - Develop Site-Specific Objectives

Drought Conditions

During drought conditions the load of salts into the watershed increases

as a result of increasing concentrations in imported water. Stakeholders

in the CCW cannot control the increased mass entering the watershed

from the water suivlý However the stakeholders do have the abilitýto
.... .._-.....
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manage the salts within the watershed to protect beneficial uses and

export the additional mass of salts out of the watershed. If necessary

site-specific objectives may be developed to address situations that

result in higher imported water salt concentrations to allow management

of the salts and protection of beneficial uses. This special study may be

combined with Special Study 3 if desired.

This is an optional special study to be conducted if desired by the

stakeholders or determined necessary or appropriate by the Executive

Officer of the Regional Board.

5. Special Study 5 Optional - Develop Site-Specific Objectives fo

Sulfate

Sulfate is a necessary nutrient for plant growth and sulfate containing

products are often applied to agriculture as fertilizers and pesticides.

Therefore site-specific objectives may be investigated and developed

for sulfate that more accurately protects agricultural supply beneficial

uses. Additionally this study could evaluate whether or not a sulfate

balance is necessary to maintain in the watershed. This special study

may be combined with Special Study 3 and/or 4 if desired.

This is an optional special study to be conducted if desired by the

stakeholders or detennined necessary or appropriate by the Executive

Officer of the Regional Board.

Monitoriný4 Plan

To ensure that the goal of a salts balance in the watershed is being

achieved and water quality objectives are being met a comprehensive

method of tracking inputs and outputs to the watershed will be

developed. A monitoring plan will be submitted to the RWQCB for

Executive Officer approval within six months of the effective date of

the CCW Salts TMDL. Monitoring will begin one year after Executive

Officer approval of the monitoring plan to allow time for the installation

of automated monitoring equipment.

Input Tracking

Inputs to the watershed are tracked through four mechanisms1

Information on the import of State Water Project water is readily

available and provides information on the mass of salts brought into the

watershed 2 Groundwater pumping records provide information on the

mass of salts imported into the watershed from deep aquifer pumping

3 Import records of water supply form the Santa Clara River can be

obtained to determine the mass of salts imported throuyh this source 4
Monitorinýi data on imýorted water ualitv can be comi-ared to
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1 monitoring of effluent quality to estimate the amount of salts added

through human use of the water.

Output Tracking and Deternzining Cofnpliance with Water

Quality Objectives

Outputs from the watershed will be tracked through surface water

monitoring at key locations in the watershed and monitoring of

discharges to the brine line. Monitoring will include both flow and

quality. Compliance with water quality objectives will be determined at

key locations where beneficial uses occur in the watershed. The stations

used for output tracking will also be used to determine compliance with

water quality objectives. The monitoring program will determine if the

TMDL compliance points are protective of the beneficial uses for the

subwatershed. If the monitoring determines that the compliance points

are not protective of beneficial uses an alternative compliance point

will be selected. The Executive Officer may revise the TMDL
compliance point based on the result of the monitoring. Additionally if

other places in the watershed are identified where sensitive beneficial

uses occur water quality monitoring stations can be added to determine

compliance with water quality objectives. For the RWRMP three new

or upgraded automated flow measuring and sample collection stations

will be installed at three points on the stream system to continuously

record flow and various water quality parameters during dry weather.

Preliminary monitoring locations include Arroyo Conejo in Hill

Canyon Conejo Creek at Baron Brothers Nursery and Calleguas Creek

at University Drive. For the NRRWMP one new or upgraded

automated flow measuring and sample collection station will be added

downstream of Simi Valley at the point at which groundwater recharge

begins. A preliminary monitoring location is at Hitch Blvd. where an

existing flow gauging station exists. However the amount of

groundwater recharge upstream of this site will need to be evaluated to

determine the exact monitoring location. For Revolon Slough the

existing inonitoring station at Wood Road. will be used to monitor

quality and flow on Revolon Slough to determine the outputs from the

Revolon portion of the Pleasant Valley subwatershed.

Additional land use monitoring will be conducted concui7ently at

representative agricultural and urban runoff discharge sites as well as at

POTWs in each of the subwatersheds and analyzed for chloride TDS

sulfate and boron. The location of the land use stations will be

determined before initiation of the Calleguas Creek Watershed TMDL

Monitoring Program CCWTMP. All efforts will be made to include at

least two wet weather sampling events during the wet season October

LthrouYch Alril duringa tar.eted storm event.
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3. Reporting and Modification of the Calleguas Creek Watershed

TMDL Monitoring Program

A monitoring report will be prepared annually within six months after

completion of the final event of the sampling year. An adaptive

management approach to the CCWTMP will be adopted as it may be

necessary to modify aspects of the CCWTMP. Results of sampling

carried out through the CCWTMP and other programs within the CCW
may be used to modify this plan as appropriate. These modifications

will be summarized in the annual report. Possible modifications could

include but are not limited to the following

The inclusion of additional land use stations to accurately

characterize loadings

The removal of land use stations if it is determined they are

duplicative i.e. a land use site in one subwatershed accurately

characterize the land use in other subwatersheds

The inclusion of additional in-stream sampling stations and

The elimination of analysis for constituents no longer identified in

land use and/or instream samples.

If a coordinated and comprehensive monitoring plan is developed and

meets the goals of this monitoring plan_that plan should be considered

as a replacement for the CCWTMP.

4. Other Monitoring

Other surface water and groundwater monitoring will be implemented

as necessary to assess the impacts of the implementation actions and

adjust the activities as necessary to protect beneficial uses and achieve

the salts balance. Examples of additional monitoring that may be

conducted include

Monitoring under Phase 2 and 3 of the RWRMP to evaluate the

effects of replenishment water releases and groundwater treatment

and releases.

Monitoring to assess the impacts of management of the Simi Basin

groundwater dewatering wells under Phase 1 of the NRRWMP.

mplementation The identified implementation actions provided in this TMDL will

Plan result in a salt balance in the stream and are expected to result in

compliance with the allocations. The implementation plan is comprised

of actions that directly impact discharges to the receiving water and

actions that will indirectly impact discharges to receiving water.

Res onsible aýýencies andiurisdictions shall consider minimumflow
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requirements that may be imposed by federal or state regulatory

agencies when implementing actions to comply with this TMDL.

Should the proposed implementation actions not result in compliance

with objectives and site-specific objective are not adopted additional

implementation actions may be required to achieve the water quality

objectives. Any plans or programs for implementation of the TMDL for

the Southern Reaches of the CCW upstream of the Conejo Creek

Diversion and the Northei-n Reaches of the CCW that would result in

significant reduction in instream flow including but not limited to an

application for Water Reclamation Requirements WRRs shall include

an analysis of potential impacts to instream beneficial uses that could

result from the reclamation of wastewater or extracted groundwater.

For Phase 1 of the Southern Reaches of the CCW Renewable Water

Resource Management Program RWRMP Water Rights Decision

1638 from SWRCB satisfies these requirements and establishes the

minimum flow requirements for Conejo and Calleguas Creek

downstream of the Conejo Creek Diversion Project. Any WRRs shall

require that timely written notice be given to the Regional Board and to

any regulatory agency whose instream flow is at issue if diversion or

reclamation of waste water or extraction of groundwater results or

threatens to result in or contributes to insufficient flows to maintain

beneficial uses. The Executive Officer shall issue an order pursuant to

Water Code section 13267 which requires responsible agencies and

jurisdictions to file a technical report if reclamation of waste water or

extraction of groundwater results or threatens to result in or contributes

to insufficient flows to maintain beneficial uses. The order shall

require that the technical report identify the causes of the impairments

or threatened impairments and identifies options to abate the

conditions. The Regional Board shall reconsider this TMDL if adequate

flows to protect instream beneficial uses are not maintained.

The implementation actions described in the TMDL represent a range of

activities that could be conducted to achieve a salts balance in the

watershed. Future considerations may result in other actions being

implemented rather than the options presented. However any proposed

actions will be reviewed using the salt balance model to ensure the

action does not adversely impact other implementation actions in the

watershed or the salt balance of a downstream subwatershed.

Cui-rently the implementation plan is presented in phases with a

tentative schedule for each phase. The implementation of projects may
occur earlier than planned or begin during an earlier phase.

Additionally many of the implementation actions require the use of the

Regional Salinity Management Conveyance RSMC or brine line. As

such the implementation schedule for those actions will be linked the.-- - _ .-..._
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construction schedule for the RSMC.

The implementation plan for the Salts TMDL includes regional and

subwatershed specific implementation actions. There are four key

structural elements to the regional implementation Regional Salinity

Management Conveyance RSMC Water Conservation Water

Softeners and Best Management Practices for Irrigated Agriculture.

Subwatershed implementation includes Renewable Water Resource

Management Program RWRMP foi- the Southern Reaches and

Northern Reach Renewable Water Management Plan NRRWMP.
Detailed discussion for each implementation element including

description of the action status and schedule for implementing the

action and a summary of the expected contribution to achievement of

the salts balance are provided in the Staff Report and Technical Report

for this TMDL. Proposed implementation actions in the watershed

responsible agencies and the estimated completion date based on the

effective date of the TMDL are summarized below.

Summary of Prot3osed Imijlementation Actions

Action

Water Softeners

Best Management Practice

for Agricultural Dischargers

RMSC Phase 1

RMSC Phase 2

RMSC Phase 3

RWRMP Phase 1

RWRMP Phase 2

RWRMP Phase 3

RWRMP Phase 4

1 NRRWMP Phase 1

NRRWMP Phase 2

NRRWMP Phase 3

NRRWMP Phase 4

Responsible Agency/ies
Schedule for

Completion

POTWs Permitted Stormwater

Dischargers and Other NPDES
Permittees

3 years

POTWs and Permitted Stormwater

Dischargers
10 years

Agricultural Dischargers l

2 years

Calleguas Municipal Water District 2 year

Calleguas Municipal Water District
i

5 year

Calleguas Municipal Water District 10 years

CamrosaWater District Camarillo

Sanitation District
years

Camrosa Water District City of

Thousand Oaks
6 years

Camrosa Water District City of

Thousand Oaks
10 years

To Be Determined 15 years

Calleguas Municipal Water District

City of Simi Valley Ventura County

Water Work-District No.1

3 years

Calleguas Municipal Water District

Ventura County Water Work-District

No.1 City of Camarillo

i

7 years

1

City of Camarillo City of Simi

Valley

10 years

To Be Determined 15 years

Final Completion Date years
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The sections below provide discussion of the application of the final

WLAs for POTWs specific permitted stormwater discharges other

NPDES dischargers and agricultural dischargers.

1. POTWs permitted stormwater discharges and other NPDES

discharges

The final WLAs will be included for permitted stoimwater

discharges POTWs and other NPDES discharges in accordance

with the compliance schedules provided in Table 7-22.2. The

Regional Board may revise these WLAs based on additional

information developed through special studies and/or monitoring

conducted as part of this TMDL.

POTWs

WLAs established for the POTWs in this TMDL will be

implemented through NPDES permit limits. Compliance will be

determined through monitoring of final effluent discharge as

defined in the NPDES permit.

The proposed permit limits will be applied as end-of-pipemass-based
monthly average effluent limits. Daily maximum effluent

limit is not required because chloride is not expected to have an

immediate or acute effect on the beneficial uses. Compliance with

the minimum salt export requirements for POTWs will be based on

the salt export from the subwatershed to which they discharge. The

mechanisms for meeting the minimum salt export requirements and

for monitoring progress towards meeting those requirements will be

included in the monitoring program work plan and approved by the

Executive Officer.

At the end of each year the amount of salt exported will be

compared to the minimum required salt export. POTW allocations

will be reduced using the adjustment factor if both of the following

conditions occur

The annual dry weather salt exports from the subwatershed to

which the POTW discharges are below the minimumrequired

exports for the previous year and

The water quality objectives were exceeded in the receiving

water at the base of the subwatershed

The POTW allocations will be reduced for the followin ýear b\
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the difference between the minimumrequired salt export and the

actual amount exported. The discharger shall be notified by the

Regional Board that the assigned WLAs are reduced and the

reduced effluent limits shall be applied for the next year. If the

POTW allocations are reduced the POTW will need to increase the

amount of salt export or reduce the mass of salts discharged from

the POTW before the end of the following year when the

adjustment will be evaluated again.

POTWs can only request to adjust the assigned WLAs upwards

using the adjustment factor under limited conditions provided

below

Water quality objectives are met in the receiving waters

Imported water supply chloride concentrations exceed 80 mg/L
and

Discharges from the POTW exceed the allocation.

When imported water supply chloride concentrations exceed 80

mg/L the POTW will monitor the effluent to determine if the

wasteload allocation is exceeded. If the wasteload allocation is

exceeded and the POTW desires an adjustment to the allocation the

POTW will submit documentation of the water supply chloride

concentrations the receiving water chloride concentration the

effluent mass and the evidence of increased salt exports to offset

the increased discharges from the POTW to the Regional Board for

approval. The adjustment factor will apply for three months and

the POTW must submit the evidence outlined above every three

months to keep the adjustment factor active. As long as the

required information is submitted the adjustment factor will be in

effect upon notification in writing from the RWQCB.

Urban Stormwater Discharger

A group mass-based dry weather WLA has been developed for all

permitted stormwater discharges including municipal separate

stonn sewer systems MS4s and general industrial and

construction stormwater permits. USEPA regulation allows

allocations for NPDES-regulated stormwater discharges from

multiple point sources to be expressed as a single categorical WLA
when the data and information are insufficient to assign each source

or outfall individual WLAs 40 CFR 130. The grouped allocation

will apply to all NPDES-regulated municipal stormwater discharges

in the CCW. MS4 WLAs will be incoi -i-orated into the NPDES
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permit as receiving water limits measured in-stream at the base of

each subwatershed.

Other NPDES Dischargers

WLAs established for other NPDES permitted dischargers in this

TMDL including nlinor non-stormwater permittees other than

Camrosa WRP and general non-stormwater permittees will be

implemented through NPDES permit limits. The proposed permit

limits will be applied as end-of-pipe concentration-based effluent

limits and compliance determined through monitoring of final

effluent discharge as defined in the NPDES permit.

H. Agriculture

Load allocations for salts will be implemented through Conditional

Waiver of Discharges from Irrigated Lands Conditional Waiver

Program adopted by the LARWQCB on November 3 2005.

Compliance with LAs will be measured in-stream at the base of the

subwatersheds and will be achieved through the implementation of

Best Management Practices BMPs consistent with the Conditional

Waiver Program. The Conditional Waiver Program requires the

development of an agricultural water quality management plan

AWQMP to address pollutants that are exceeding receiving water

quality objectives as a result of agricultural discharges. Therefore

implementation of the load allocations will be through the

development of an agricultural management plan for salts.

Implementation of the load allocations will also include the

coordination of BMPs being implemented under other required

programs to ensure salts discharges are considered in the

implementation. Additionally agricultural dischargers will

participate in educational seminars on the implementation of BMPs

as required under the Conditional Program. Studies are currently

being conducted to assess the extent of BMP implementation and

provide information on the effectiveness of BMPs for agriculture.

This information will be integrated into the AWQMP that will

guide the implementation of agricultural BMPs in the Calleguas

Creek watershed. After implementation of these actions

compliance with the allocations and TMDL will be evaluated and

the allocations reconsidered if necessary based on the special

studies and monitoring plan section of the implementation plan.

As shown in Table 7-22.2 implementation of LAs will be

conducted over a period of time to allow for implementation of the

BMPs as well as coordinatioii with special studies and
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------ ------ -

Irtpplementation Action Responsible PartyCorrTeletion Date

POTWs Perniitted

Effective date of interim Salts TMDL waste load allocations Stormwater Dischargers Effective date of the

WLAs PSD and Other amendment

f hEff i dve ate o eect t

Effective date of interim Salts TMDL load allocations LAs Agricultural Dischargers 1

damen ment

Board for Executive Officer approval. Agricultural Dischargers TMDL

Responsible jurisdictions and agencies shall submit POTWs PSD Other 6 months after

compliance monitoring plan to the Los Angeles Regional
1 NPDES Pcrmittees and effective date of the

Responsible jurisdictions and agencies shall begin

inonitoring as outlined in the approved monitoring plan.

Responsible jurisdictions and agencies shall submit

workplans for the optional special studies.

NPDES Permittees

POTWs PSD Other
1 year after

NPDES Permittees and monitoring plan

Agricultural Dischargers approval by

Executive Officer

POTWs PSD Other Within 10 years of

NPDES Permittees and effective date of the

Agricultural Dischargers TMDL

1 Resoonsible iurisdictions and agencies shall subinit results POTWs PSD Other 2 years after

of the special studies. j

NYU1 ý rermittees ana workplan approval by I

Agricultural Dischargers Executive Officer

Re-evaluation of the interim WLAs and interim LAs for

I boron chloride sulfate and TDS based on new data.

Responsible jurisdictions and agencies shall demonstrate

that implementation actions have reduced the boron sulfate

TDS and chloride imbalance by 20%.

POTWs PSD Other 7 3 years after effective

NPDES Permiuees and date of the TMDL
Agricultural Dischargers

POTWs PSD Other 7 years after effective

NPDES Permittees and date of the TMDL
Agricultural Dischargers

i Re-evaluation of the interim WLAs and interim LAs for

boron chloride sulfate and TDS based on new data.

Responsible jurisdictions and agencies shall denionstrate

that implementation actions have reduced the boron sulfate

TDS and chloride imbalance by 40%.

Re-evaluation of the interim WLAs and interim LAs for POTWs Permitted 10 years after

boron chloride sulfate and TDS based on new data. Stormwater Dischargers effective date of the

Responsible jurisdictions and agencies shall demonstrate PSD Other NPDES TMDL

that implementation actions have reduced the boron sulfate
Permiltees and

TDS and chloride imbalance by 70%. Agricultural Dischargers

10 The Los Angeles Regional Board shall reconsider this

TMDL to re-evaluate numeric targets WLAs LAs and the

implementation schedule based on the results of the special

studies and/or compliance monitoring.

Responsible jurisdictions and agencies shall demonstrate

that the watershed has achieved an annual boron sulfate

TDS and chloride balance.

The POTWs and non-stonn water NPDES permits shall

achieve WLAs which shall be expressed as NPDESmass-basedeffluent limitation specified in accordance with

federal regulations and state policy on water quality control.

Tile Regional Board 12 years
after

POTWs PSD Other

NPDES Permittees and

Agricultural Dischargers

effective date of the

TMDL

15
years after

effective date of the

TMDL
POTWs and Other 15 years

after

NPDES Permittees effective date of the

TMDL

1

Permitted stormwatcr dischargers that are responsible parties to this TMDL include the Municipal

Stormwater Dischargers MS4s of the Cities of Camarillo Moorpark Thousand Oaks County of Ventura

Ventura County Watershed Protection District and general industrial and construction permittees.
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13
Irrigated agriculture shall achieve LAs which will be

i implemented through the Conditional Waiver for Irrigated

Lands as mass-based receiving water limits.

Agricultural Dischargers

14 The permitted stormwater dischargers shall achieve WLAs
which shall be expressed as NPDES mass-based limits

specified in accordance with federal regulations and state

policy on water quality control.

Perinitted Stormwater

Dischargers

15 ýWater quality objectives will be achieved at the base of the POTWs PSD Other

subwatersheds designated in the TMDL. NPDES Perrnittees and

Comfletion Date

15 years after

effective date of the

TMDL

15 years after

effective date of the

TMDL

15 years after

effective date of the

Ariultural Discharýers TMDL
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CHAPTER 3. WATER QUALITY
OBJECTIVES

Section 13241 Division 7 of the California Water Code A prerequisite to water quality control planning is the

specifies that each Regional Water Quality Control establishment of a base or reference point. The base in

Board shall establish water quality objectives which in this instance was various general and specific water

the Regional Boards judgment are necessary for the quality criteria previously found acceptable for

reasonable protection of beneficial uses and for the particular beneficial uses or selected sotuces of waste.

prevention of nuisance. Current technical guidelines available historical data

and enforcement feasibility were given full

Section 303 of the 1972 Amendments to the federal consideration in formulating water quality objectives.

Water Pollution Control Act requires the State to submit

to the Administrator of the U.S. Environmental A distinction is made here between the terms water

Protection Agency U.S. EPA for approval all new or quality objectives and water quality standards. Water

revised water quality standards which are established quality objectives have been adopted by the State and

for surface and ocean waters. Under federal when applicable extended as federal water quality

terminology water quality standards consist of standards. Water quality standards previously

beneficial uses enumerated in Chapter Two and water inentioned in this chapters introduction pertain to

quality objectives contained in this chapter. navigable waters and become legally enforceable criteria

when accepted by the U.S. EPA Regional

Water quality objectives contained herein are designed Administrator.

to satisfy all State and federal requirements.

Point and nonpoint water pollution sources described

As new information becoines available the Regional herein have the same meaning as defined in the federal

Board will review the appropriateness of objectives Water Pollution Control Act. Point sources are waste

contained herein. These objectives are subject to public loads from identifiable sources such as municipal

hearing at least once during each three-year period discharges industrial discharges vessels controllable

following adoption of this plan for the purpose of review storm waters fish hatchery discharges confined animal

and modification as appropriate. operations and agricultural drains. Nonpoint sources

are waste loads resulting from land use practices where

wastes are not collected and disposed of in any readily

identifiable manner. Examples include urban di-ainage

agricultural runoff road construction activities mining

CO N S I DE RAT I O N S IN grassland management logging and other harvest

activities and natural sources such as effects of fire

SELECTING WATER flood and landslide. The distinction between point

QUALITY OBJECTIVES sources and diffuse sources is not always clear but

generally applies to the practicality of waste load

control.

The aforementioned 1972 Amendments to the federal

Water Pollution Control Act declare that a national goal

is elimination of dischaige of pollutants into navigable

waters.

Water quality objectives for the Central Coastal Basin

satisfy State and federal requirements to protect waters

for the beneficial uses in Chapter Two and are

consistent with all existing statewide plans and policies.

September 8 1994 III-1
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II. WATER QUALITY II.A. ANTI-DEGRADATION

OBJECTIVES POLICY

The water quality objectives which follow supersede and

replace those contained in the 1967 Water Quality

Control Policies the Interim Water Quality Control

Plan for the Central Coastal Basin adopted by the

Regional Board in 1971 including all existing

revisions and the Water Quality Control Plan Report

for the Central Coastal Basin adopted by the Regional

Board in 1974.

Controllable water quality shall conform to the water

quality objectives contained herein. When other

conditions cause degradation of water quality beyond

the levels or limits established as water quality

objectives controllable conditions shall not cause

further degradation of water quality.

Controllable water quality conditions are those actions

or circumstances resulting from mans activities that

inay
influence the quality of the waters of the State and

that may be reasonably controlled.

Water quality objectives are considered to be necessary

to protect those present and probable future beneficial

uses enumerated in Chapter Two of this plan and to

protect existing high quality waters of the State. These

objectives will be achieved primarily through the

establishment of waste discharge requirements and

through implementation of this water quality control

plan.

In setting waste discharge requirements the Regional

Board will consider the potential impact on beneficial

uses within the area of influence of the discharge the

existing quality of receivingwaters and the appropriate

water quality objectives. The Regional Board will make

a finding of beneficial uses to be protected and establish

waste discharge requirements to protect those uses and

to meet water quality objectives.

Several water quality objectives listed herein originate

from the California Code of Regulations Title 22. If

Title 22 concentrations are amended Basin Plan

objectives are automatically amended to correspond

with the new regulations.

Wherever the existing quality of water is better than the

quality of water established herein as objectives such

existing quality shall be maintained unless otherwise

provided by the provisions of the State Water Resources

Control Board Resolution No. 68-16 Statement of

Policy with Respect to Maintaining High Quality of

Waters in California including any revisions thereto.

A copy of this policy is included in the Appendix.

II.A.1. OBJECTIVES FOR OCEAN
WATERS

The provisions of the State Boards Water Quality

Control Plan for Ocean Waters of California Ocean

Plan Water Quality Control Plan for Control of

Temperature in the Coastal and Interstate Waters and

Enclosed Bays and Estuaries of California Thermal

Plan and any revisions thereto shall apply in their

entirety to affected waters of the basin. The Ocean and

Thermal Plans shall also apply in their entirety to

Monterey Bay and Carmel Bay. Copies of these plans

are included verbatim in the Appendix.

In addition to provisions of the Ocean Plan and Thermal

Plan the following objectives shall also apply to all

ocean waters including Monterey and Carmel Bays

Dissolved Oxygen

The mean annual dissolved oxygen concentration shall

not be less than 7.0 mg/l nor shall the minimum

dissolved oxygen concentration be reduced below 5.0

mg/l at any time.

The pH value shall not be depressed below 7.0 nor

raised above 8.5.

111-2 September 8 1994
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Radioactivity Settleable Material

Radionuclides shall not be present in concentrations Waters shall not contain settleable material in

that are deleterious to human plant animal or aquatic concentrations that result in deposition of material that

life or result in the accumulation of radionuclides in the causes nuisance or adversely affects beneficial uses.

food web to an extent wl-iich presents a hazard to

human plant animal or aquatic life. Oil and Grease

II.A.2. OBJECTIVES FOR ALL
INLAND SURFACE WATERS
ENCLOSED BAYS AND
ESTUARIES

II.A.2.a. GENERAL OBJECTIVES

Waters shall not contain oils greases waxes or other

similar materials in concentrations that reult in a

visible film or coating on the surface of the water or on

objects in the water that cause nuisance or that

otherwise adversely affect beneficial uses.

Biostimulatory Substances

Waters shall not contain biostimulatory substances in

concentrations that promote aquatic growths to the

extent that such growths cause nuisance or adversely

affect beneficial uses.

The following objectives apply to all inland surface

waters enclosed bays and estuaries of the basin

Color

Waters shall be free of coloration that causes nuisance

or adversely affects beneficial uses. Coloration

attributable to materials of waste origin shall not be

greater than 15 units or 10 percent above natural

background color whichever is greater.

Tastes and Odors

Waters shall not contain taste or odor-producing

substances in concentrations that impart undesirable

tastes or odors to fish flesh or other edible products of

aquatic origin that cause nuisance or that adversely

affect beneficial uses.

Floating Material

Waters shall not contain floating material including

solids liquids foams and scum in concentrations that

cause nuisance or adversely affect beneficial uses.

Suspended Material

Waters shall not contain suspended material in

concentrations that cause nuisance or adversely affect

beneficial uses.

Sediment

The suspended sediment load and suspended sediment

discharge rate of surface waters shall not be altered in

such a manner as to cause nuisance or adversely affect

beneficial uses.

Turbidity

Waters shall be free of changes in turbidity that cause

nuisance or adversely affect beneficial uses.

Increase in tui-bidity attributable to controllable water

quality factors shall not exceed the following limits

1. Where natural turbidity is between 0 and 50 Jackson

Turbidity Units JTU increases shall not exceed 20

percent.

2. Where natural turbidity is between 50 and 100 JTU
increases shall not exceed 10 JTU.

3. Where natural turbidity is greater than 100 JTU
increases shall not exceed 10 percent.

Allowable zones of dilution within which higher

concentrations will be tolerated will be defined for each

discharge in discharge permits.

September 8 1994 111-3
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P-H become available and source control of toxic substances

is encouraged.

For waters not mentioned by a specific beneficial use

the pH value shall not be depressed below 7.0 or raised The discharge of wastes shall not cause concentrations

above 8.5. of unionized ammonia NH3 to exceed 0.025 rng/1

as N in receiving waters.

Dissolved Oxyven

Pesticides

For waters not mentioned by a specific beneficial use

dissolved oxygen concentration shall not be reduced No individual pesticide or combination of pesticides

below 5.0 mg/l at any time. Median values should not shall reach concentrations that adversely affect

fall below 85 percent saturation as a result of beneficial uses. There shall be no increase in pesticide

controllable water quality conditions. concentrations found in bottom sediments or aquatic

life.

Temperature

For waters where existing con.entrations are presently

Temperature objectives for Enclosed Bays and Estuaries nondetectable or where beneficial uses would be

are as specified in the Water Quality Control Plan for impaired by concentrations in excess of nondetectable

Control of Temperature in the Coastal and Interstate levels total identifiable chlorinated hydrocarbon

Waters and Enclosed Bays and Estuaries of Califoi-nia pesticides shall not be present at concentrations

including any revisions thereto. A copy of this plan is detectable within the accuracy of analytical methods

included in the Appendix. prescribed in Standard Methods for the Examination of

Water and Wastewater latest edition or other

Natural receiving water temperathue of intrastate waters equivalent methods approved by the Executive Officer.

shall not be altered unless it can be demonstrated to the

satisfaction of the Regional Board that such alteration in Chemical Constituents

temperature does not adversely affect beneficial uses.

Where wastewater effluents are returned to land for

Toxicity irrigation uses regulatory controls shall be consistent

with Title 22 of the California Code of Regulations and

All waters shall be maintained free of toxic substances other relevant local controls.

in concentrations which are toxic to or which produce

detrimental physiological responses in human plant Other Organics

animal or aquatic life. Compliance with this objective

will be determined by use of indicator organisms Waters shall not contain organic substances in

analyses of species diversity population density growth concentrations greater than the following

anomalies toxicity bioassays of appropriate duration or

other appropriate methods as specified by the Regional

Board.

Survival of aquatic life in surface waters subjected to a

waste discharge or other controllable water quality

conditions shall not be less than that for the same water

body in areas unaffected by the waste discharge or

when necessary for other control water that is

consistent with the requirements for experimental

water as described in Standard Methods for the
_.

Methylene Blue

Activated Substances 0.2 mg/1

Phenols 0.1 mg/1

PCBs 0.3 g/1

Phthalate Esters 0.002 g/1

Radioactivity

Examination of Water and Wastewater latest edition. Radionuclides shall not be present in concentrations

As a minimum compliance with this objective shall be that are deleterious to human plant animal or aquatic

evaluated with a 96-hour bioassay. life or result in the accumulation of radionuclides in the

food web to an extent which presents a hazard to

In addition effluent limits based upon acute bioassays human plant animal or aquatic life.

of effluents will be prescribed where appropriate

additional numerical receiving water objectives for

specific toxicants will be established as sufficient data

111-4 September 8 1994
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MUNICIPAL AND DOMESTIC SUPPLY MUN

pH

The pH value shall neither be depressed below 6.5 nor

raised above 8.3.

Waters shall not contain concentrations of chemical

constituents in amounts which adversely affect the

agricultural beneficial use. Interpretation of adverse

effect shall be as derived from the University of

California Agricultural Extension Service guidelines

provided in Table 3-3.

Organic Chemicals

All inland surface waters enclosed bays and estuaries

shall not contain concentrations of organic chemicals in

excess of the limiting concentrations set forth in

Califoniia Code of Regulations Title 22 Chapter 15

Article 5.5 Section 64444.5 Table 5 and listed in Table

3-1.

Chemical Constituents

Waters shall not contain concentrations of chemical

constituents in excess of the limits specified in

California Code of Regulations Title 22 Article 4
Chapter 15 Section 64435 Tables 2 and 3 as listed in

Table 3-2.

Phenol

Waters shall not contain phenol concentrations in

excess of 1.0 g/1.

Radioactivity

Waters shall not contain concentrations of radionuclides

in excess of the limits specified in California Code of

Regulations Title 22 Chapter 15 Article 5 Sections

64441 and 64443 Table 4.

AGRICULTURAL SUPPLY AGR

The pH value shall neither be depressed below 6.5 nor

raised above 8.3.

In addition waters used for irrigation and livestock

watering shall not exceed concentrations for those

chemicals listed in Table 3-4. Salt concentrations for

irrigation waters shall be controlled through

implementation of the anti-degradation policy to the

effect that mineral constituents of currently or

potentially usable waters shall not be increased. It is

emphasized that no controllable water quality factor

shall degrade the quality of any ground water resource

or adversely affect long-term soil productivity.

Where wastewater effluents are returned to land for

irrigation uses regulatory controls shall be consistent

with Title 22 of the California Code of Regulatiotis and

with relevant controls for local irrigation sources.

WATER CONTACuf RECREATION REC-1

pH

The pH value shall neither be depressed below 6.5 nor

raised above 8.3.

Bacteria

Fecal coliform concentration based on a minimum of

not less than five samples for any 30-day period shall

not exceed a log mean of 200/100 ml nor shall more

than ten percent of total samples during any 30-day

period exceed 400/100 ml.

NON-CONTACT WATER RECREATION

REC-2

Dissolved Oxygen

Dissolved oxygen concentration shall not be reduced

below 2.0 mg/l at any time.

The pH value shall neither be depressed below 6.5 nor

raised above 8.3.

Chemical Constituents

September 8 1994 I I I-5
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Table 3-1. Organic Concentrations Not to be Exceeded in Domestic or Municipal Supply

Constituent

Maximum
Contaminant

Level MCL mg/1

a Chlorinated Hydrocarbons

Endrin 0.0002

Lindane 0.004

Methoxychlor 0.1

Toxaphene 0.005

b Chlorophenoxys

24-D 0.1

245-TP Silvex 0.01

c Synthetics

Atrazine 0.003

Bentazon 0.018

Benzene 0.001

Carbon Tetrachloride 0.0005

Carbofuran 0.018

Chlordane 0.0001

12-Dibromo-3-chloropropane 0.0002

14-Dichlorobenzene 0.005

11-Dichloroethane 0.005

12-Dichloroethane 0.0005

cis- 12-Dichloroethylene 0.006

trans-l2-Dichloroethylene 0.01

11-Dichloroethylene 0.006

12-Dichloropropane 0.005

13-Dichloropropene 0.0005

Di2-ethylhexyl phthalate 0.004

Ethylbenzene 0.680

Ethylene Dibromide 0.00002

Glyphosate 0.7

Heptachlor 0.00001

Heptachlor epoxide 0.00001

Molinate 0.02

Monochlorobenzene 0.030

Simazine 0.010

1122-Tetrachloroethane 0.001

Tetrachloroethylene 0.005

Thiobencarb 0.07

11 1 -Trichloroethane 0.200

112-Trichloroethane 0.03 2

Trichloroethylene 0.005

Trichlorofluromethane 0.15

112-Trichloro- 122-Trifluoroethane 1.2

Vinyl Chloride 0.0005

Xylenes 1.750

MCL is for either a single isomer or the sum of the isomers.

111-6 September 8 1994
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Table 3-2 Inorganic and Fluoride Concentrations Not to be Exceeded in Domestic or

cý2 w tJy

Limiting Concentration m0

Maximum

Constituent Lower Optimum Upper Contaminant

Level

Temperature F Fluoride

53.7 and below 0.9 1.2 1.7 2.4

53.8 to 58.3 0.8 1.1 1.5 2.2

58.4 to 63.8 0.8 1.0 1.3 2.0

63.9 to 70.6 0.7 0.9 1.2 1.8

70.7 to 79.2 0.7 0.8 1.0 1.6

79.3 to 90.5 0.6 0.7- - --

0.8

- - - - - - -------------------------------------------------------- -- -1
.4

-------InorganicChemicals Maximum

Contaminattt

Level

Aluminun 1

Arsenic 0.05

Barium 1

Cadmium 0.010

Chromium 0.05

Lead 0.05

Mercury 0002

Nitrate as NO3 45

Selenium 0.01

Silver 0.05

Annual Average of Maximum Daily Air Temperature F based oti temperature data obtained for a

minimum of five years.

September 8 1994 111-7
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Table 3-3. Guidelines for Interpretation of Quality of Water for Irrigation

Water Oualitv Guidelines

Problem and Related Constitucnt No Probleni Increasing Problems Severe

Salinity

EC ofirrigation water mmtio/cm 0.75 0.75 - 3.0 3.0

Permeability

EC of irrigation water mniho/cm 0.5 0.5 0.2

SAR adjusted 6.0 6.0 - 9.0 9.0

Specific
ion toxicity from root absorption

d

Sodium evaluate by adjusted SAR 3 3.0 - 9.0 9.0

Chloride

me/I 4 4.0- 10 10
mg/1 142 142 - 355 355

Boronmo 0.5 0.5-2.0 2.0-10.0

Specific ion toxicity fi-oin foliar absorptionsprinklers

Sodium

me/1 3.0 3.0

ma/1 69 69
Chloride

me/I 3.0 3.0

106 106

Miscellaneous

NH4 - N mg/I for sensitive crops
5 5- 30 30

N03 - N mg/I for sensitive crops 5 5 - 30 30
HCO3 only with overhead sprinklers

me/I 1.5 1.5 - 8.5 8.5

mg/I 90 90 -620 520

pH Nomial range 6.5 - 8.4 -

tnterpretations are based on possible effects of constituents on crops
and/or soils. Guidelines are flexible and should be modified when warranted by

local expeiience or special conditions of crop soil and method of irrigation.

b Assumes water for crop plus needed water for leaching requirement LR will be applied. Crops vary in tolerance to salinity. Refer to tables for crop

tolerance and LR. The mmho/em x 640 -
approximate total dissolvcd solids TDS in ing/1 or ppm mmho x 1000

- micromhos.

Adjusted SAR sodium adsorption ratio is calculated from a modified equation developed by U.S. Salinity Laboratory to include added effects of

precipitation and dissolution of calcium in soils and related to CO3 HCOs concentrations.

To evaluate sodium pem-eability hazard Adjusted SAR Na/1/2 Ca Mg L2 1 8.4 - pHe.

Refer to Appendix for calculation assistance.

SAR can be reduced if necessary by adding gypsum. Amount of gypsum required GR to reduce a hazardous SAR to any desired SAR SAR desired

can be calculated as follows

Note Na and Ca Mg should be in me/I. GR will be in lbs. of 100
percent gypsum per acre foot of

applied water.

Most tree crops and woody omainentals are sensitive to sodium and chloride use values shown. Most annual crops are not sensitive

use salinity tolerance tables. For boron sensitivity refer to boron tolerance tables.

Leaf areas wet by sprinklers rotating heads may show a leaf burn due to sodium or chloride absorption under low humidity/high evaporation

conditions. Evaporation increases ion concentration in water films on leaves between rotations of sprinkler heads.

Excess N may affect production or quality of certain crops e.g. sugar beets citrus avocados apricots etc.

I mg/l NO3 - N 2.72 lbs. N/acre foot of
applied water. HCO3 with overhead sprinkler irrigation may cause a white carbonate deposit to form on

frnit and leaves.
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Table 3-4. Water Quality Objectives for Agricultural Water Use

Maximum Concentration m-

ELEMENT In-igation

supplyb

Livestock

watering

Aluminum 5.0 5.0

Arsenic 0.1 0.2

Beryllium 0.1--Boron0.75 5.0

Cadmium 0.01 0.05

Chromium 0.10 1.0

Cobalt 0.05 1.0

Copper 0.2 0.5

Fluoride 1.0 2.0

Iron 5.0--Lead5.0 0.1

Lithium 2.5d--Manganese0.2--Mercury-- 0.01

Molybdenum 0.01 0.5

Nickel 0.2--NitrateNitrite -- 100

Nitrite -- 10

Selenium 0.02 0.05

Vanadium 0.1 0.10

Zinc 2.0 25

Values based primarily on Water Quality Criteria 1972 National Academy of Sciences-National Academy of

Engineers Environmental Study Board ad hoc Committee on Water Quality Criteria furnished as

recommended guidelines by University of California Agriculture Extension Service January 7 1974

maximum values are to be considered as 90 percentile values not to be exceeded.

Values provided will normally not adversely affect plants or soils no data available for mercury silver tin

titanium and tungsten.

Lead is accumulative and problems may begin at threshold value 0.05 mg

Recommended maximum concentration for irrigation citrus is 0.075 mg/l.

September 8 1994 111-9
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Bacteria Temperature

Fecal coliform concentration based on a minimum of At no time or place shall the temperature of any water

not less than five samples for any 30-day period shall be increased by rriore than 5F above natural receiving

not exceed a log mean of 2000/100 ml nor shall more temperature.

than ten percent of samples collected during any 30-day

period exceed 4000/100 ml. Chemical Constituents

COLD FRESHWATER HABITAT COLD
Waters shall not contain concentrations of chemical

constituents known to be deleterious to fish or wildlife

in excess of the limits listed in Table 3-5.

pH

The pH value shall not be depressed below 7.0 or raised

above 8.5. Changes in normal ambient pH levels shall

not exceed 0.5 in fresh waters.

FISH SPAWNING SPWN

Cadmium

Dissolved Oxygen Cadmium shall not exceed .00 mg/l in hard water or

.000 mg/1 in soft water at any time. Hard water is

The dissolved oxygen concentration shall not be reduced defined as water exceeding 100 mg/l CaCO3.

below 7.0 mg/l at any time.

Temperature

Dissolved Oxyeen

The dissolved oxygen concentration shall not be reduced

At no time or place shall the temperature be increased below 7.0 mg/l at any time.

by more than 5F above natural receiving water

temperature.

Chemical Constituents

MARINE HABITAT MAR

Waters shall not contain concentrations of chemical

constituents known to be deleterious to fish or wildlife

in excess of the limits listed in Table 3-5.

pH

The pH value shall not be depressed below 7.0 or raised

above 8.5.

WARM FRESHWATER HABITAT WARM Changes in normal ambient pH levels shall not exceed

0.2 units.

vH

The pH value shall not be depressed below 7.0 or raised

above 8.5.

Dissolved Oxygen

The dissolved oxygen concentration shall not be reduced

below 7.0 mg/1 at any time.

Changes in normal ambient pH levels shall not exceed

0.5 in fresh waters.

Dissolved Oxyeen

The dissolved oxygen concentration shall not be reduced

below 5.0 mg/l at any time.

Chemical Constituents

Waters shall not contain concentrations of chemical

constituents known to be deleterious to fish or wildlife

in excess of limits listed in Table 3-6.

111-10 September 8 1994
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Table 3-5 Toxic Metal Concentrations not to be Exceeded in Aquatic Life Habitats mg/1

Freshwater COLD WARM

METAL HARD
100 mg/1 CaCO3

SOFT

100 mg/1 CaCO3

Cadmium .0 .00

Chromium .0 .0

Copper .0 .0

Lead .0 .0

d

Mercury .000 .000

Nickel

Zinc .00

Based on limiting values recommended in the National Academy of Sciences-National Academy of

Engineers Water Oualii\ Criteria 1972. Values are 90 percentile values except as noted in qualifying

note d.

Revision of Table 3-5 is currently in progress by the Regional Board.

Lower cadmium values not to be exceeded for ci-ustaceans and waters designated SPWN are 0.003

mg/1 in hard water and 0.0004 mg/1 in soft water.

Total mercury values should not exceed 0.05 g/1 as an average value maximum acceptable

concentration of total mercury in any aquatic organism is a total B.O.D. burden of 0.5 g/1 wet weight.

Value cited as objective pertains to nickel salts not pure metallic nickel.
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Table 3-6. Toxic Metal Concentrations Not to be Exceeded ni

Marine Habitats mg/Ia

METAL MARINE
MAR

Cadmium .000

Chromium .0

Copper .0

Lead .0

Mercury .000

Nickel .00

Zinc .0

Based on lintiting values recorninendcd in the National Acadcmy ofSciences-National
Academy of Engineers Water Quality Criteria 1972. Values are 90

percentile values
except as noted in qualifying note c.

Revision of Table 3-6 is currently in progress by the Regional Board.

Total inercury values should not exceed 0.05 g/I as an average value nmazimum

acceptable concentration of total
mercury

in
any aquatic organistn is a total

B.O.D. burden of 0.05 g/1 net wcight.

Value cited as objective pertains to nickcl salts not pure tnetatlie nickel.

SHELLFISH HARVESTING SHELL

Chromiuni

The maximum permissible value for waters designated

SHELL shall be 0.01 mg/l.

Bacteria

At all areas where shellfish inay be harvested for human

consumption the median total eoliform concentration

throughout the water column for any 30-day period

shall not exceed 70/100 ml nor shall more than ten

percent of the samples collected during any 30-day

period exceed 230/100 ml for a five-tube decimal

dilution test or 330/100 ml when a three-tube decimal

dilution test is used.

II.A.3. WATER QUALITY
OBJECTIVES FOR SPECIFIC

INLAND SURFACE WATERS
ENCLOSED BAYS AND
ESTUARIES

Certain water quality objectives have been established

for selected surface waters these objectives are intended

to serve as a water quality baseline for evaluating water

quality management in the basin. Median values

shown in Table 3-7 for stu-face waters are based on

available data.

It must be recognized that the median values indicated

in Table 3-7 are values representing gross areas of a

water body. Specific water quality objectives for a

particular area may not be directly related to the

objectives indicated. Therefore application of these

objectives must be based upon consideration of the

surface and ground water quality naturally present i.e.

waste discharge requirements must adhere to the

previously stated objectives and issuance of

requirements must be tempered by consideration of

beneficial uses within the itnmediate influence of the

discharge the existing quality of receiving waters and

water quality objectives. Consideration of beneficial

uses includes 1 a specific enumeration of all

beneficial uses potentially to be affected by the waste

discharge 2 a determination of the relative importance

of competing beneficial uses and 3 impact of the

discharge on existing beneficial uses. The Regional

Board will make a judgment as to the priority of

dominant use and minimize the impact on competing

uses while not allowing the discharge to violate

receiving water quality objectives.

As part of the States continuing planning process data

will be collected and numerical water quality objectives

will be developed for those mineral and nutrient

constituents where sufficient information is presently

not available for the establishment of such objectives.
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Table 3-7. Surface Water Quality Objectives mg/la

Santa Ynez

Cachuma Reservoir 600 20 220 0.4 50

Solvang 700 50 250 0.4 60

Lompoc 1000 100 350 0.4 100

Santa Maria

Cuyama River Near Garey 900 50 400 0.3 70

Sisquoc River Near Garey 600 20 250 0.2 50

Estero Bay

Santa Rosa Creek 500 50 80 0.2 50

Chorro Creek 500 50 50 0.2 50

San Luis Obispo Creek 650 100 100 0.2 50

Arroyo Grande Creek 800 50 200 0.2 50

Salinas River

Salinas River

Above Bradley 250 20 100 0.2 20

Above Spreckles 600 80 125 0.2 70

Gabilan Tributary 300 50 50 0.2 50

Diablo Tributary 1200 80 700 0.5 150

Nacimiento River 200 20 50 0.2 20

San Antonio River 250 20 80 0.2 20

Cannel River 200 20 50 0.2 20

Monterey Coastal

Big Sur River 200 20 20 0.2 20

Pajaro River

at Chittenden 1000 250 250 1.0 200

San Benito River 1400 200 350 1.0 250

Llagas Creek 200 10 20 0.2 20

Big Basin

Boulder Creek 150 10 10 0.2 20

Zayante Creek 500 50 100 0.2 40

San Lorenzo River

Above Bear Creek 400 60 80 0.2 50

At Tait Street Check Dam 250 30 60 0.2 25

Objectives shown are annual mean values. Objectives are based on preservation of existing quality or water quality

enhancement believed attainable following control of point sources

September 8 1994 111-13
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A specific monthly mean objective for Nitrate as NO3
of 0.25 mg/1 shall apply to both the upper and lower San Ground waters shall not contain concentrations of

Lorenzo River to protect beneficial uses from adverse chemical constituents in excess of the limits specified in

biostimulatory effects. Specific biostimulant objectives California Code of Regulations Title 22 Chapter 15

for other surface waters will be added to this section in Article 4 Section 64435 Tables 2 and 3.

tabular form once they are determined from further

studies. Radioactivity

II.A.4. OBJECTIVES FOR
GROUND WATER

Ground waters shall not contain concentrations of

radionuclides in excess of the limits specified in

California Code of Regulations Title 22 Chapter 15

Article 5 Section 64443 Table 4.

II.A.4.a. GENERAL OBJECTIVES

The following objectives apply to all ground waters of

the basin.

Tastes and Odors

Ground waters shall not contain taste or odor producing

substances in concentrations that adversely affect

beneficial uses.

Radioactivity

Radionuclides shall not be present in concentrations

that are deleterious to human plant animal or aquatic

life or result in the accumulation of radionuclides in the

food web to an extent which presents a hazard to

human plant animal or aquatic life.

MUNICIPAL AND DOMESTIC SUPPLY MUN

Bacteria

The median concentration of coliform organisms over

any seven-day period shall be less than 2.2/100 ml.

Organic Chemicals

Ground waters shall not contain concentrations of

organic chemicals in excess of the limiting

concentrations set forth in California Code of

Regulations Title 22 Chapter 15 Article 5.5 Section

64444.5 Table 5 and listed in Table 3-1.

Chemical Constituents

AGRICULTURAL SUPPLY AGR

Ground waters shall not contain concentrations of

chemical constituents in amounts that adversely affect

such beneficial use. Interpretation of adverse effect

shall be as derived from the University of California

Agricultural Extension Service guidelines provided in

Table 3-3.

In addition water used for irrigation and livestock

watering shall not exceed the concentrations for those

chemicals listed in Table 3-4. No controllable water

quality factor shall degrade the quality of any ground

water resource or adversely affect long-tenn soil

productivity. The salinity control aspects of ground

water management will accotmt for effects from all

sources.

II.A.5. OBJECTIVES FOR
SPECIFIC GROUND WATERS

Certain water quality objectives have been established

for selected ground waters these objectives are intended

to serve as a water quality baseline for evaluating water

quality management in the basin. The median values

for ground waters are shown in Table 3-8.

111-14 September 8 1994
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Table 3-8. Median Ground Water Objectives mg/P

Sub-basin/Sub-Area TDS CI SO4 B Na Nb

South Coast

Goleta 1000 150 250 0.2 150 5

Santa Barbara 700 50 150 0.2 100 5

Carpinteria 700 100 150 0.2 100 7

Santa Ynez

Santa Ynez 600 50 10 0.5 20 1

Santa Rita 1500 150 700 0.5 100 1

Lompoc Plainr 1250 250 500 0.5 250 2

Lompoc Uplandr 600 150 100 0.5 100 2

Lompoc Terracef 750 210 100 0.3 130 1

San Antonio Creek 600 150 150 0.2 100 5

Santa Mariae

Upper Guadaluper 1000d 165 500d 0.5 230 1.4e

Lower Guadalupet 1000d 85 500d 0.2 90 2.0e

Lower Nipomo Mesat 710 95 250 0.15 90 5.7e

Orcuttf 740 65 300 0.1 65 2.3e

Santa Mariar 1000d 90 510 0.2 105 8.0e

Cuyama Valley 1500 80 - 0.4 -- 5

Soda Lake

Estero Bay
Santa Rosa

e

700

e

100

e

80 0.2

e

50 5

Chorro 1000 250 100 0.2 50 5

San Luis Obispo 900 200 100 0.2 50 5

Arroyo Grande 800 100 200 0.2 50 10

Salinas River

Upper Valleyr 600 150 150 0.5 70 5

Upper Forebayr 800 100 250 0.5 100 5

Lower Forebayr 1500 250 850 0.5 150 8

180 foot Aquifert 1500 250 600 0.5 250 1

400 foot Aquifert 400 50 100 0.2 50 1

Paso Roblesg

Central Basinr 400 60 45 0.3 80 3.4

San Miguelr 750 100 175 0.5 105 4.5

Paso Roblesf 1050 270 200 2.0 225 2.3

Templetonf 730 100 120 0.3 75 2.7

Atascaderof 550 70 85 0.3 65 2.3

Estrellar 925 130 240 0.75 170 3.2

Shandon 1390 430 1025 2.8 730 2.3

Pajaro
River

Hollister 1200 150 250 1.0 200 5

Tres Pinos 1000 150 250 1.0 150 5

Llagas 300 20 50 0.2 20 5

Big Basin

Near Felton 100 20 10 0.2 10 1

Near Boulder Creek 250 30 50 0.2 20 5

a Objectives shown are median values based on data avernges objectives are based on preservation of existing quality or water quality enhancement believed attainable following

control of point sources.

b Measured as Nitrogen

c Basis for objectives is in the Water Quality Objectives for the Santa Maria Ground Water Basin Revised Staff Report May 1985 and February 1986 StaffReport

d These are maximum objectives in accordance with Title 22 of the Code of Regulations.

e Ground water basin curtently exceeds usable mineral quality.

f Ground water basin boundary map available in appendix.

g Basis for objectives is in the report
A Study of the Paso Robles Ground Water Basin to Establish Best Management Practices and Establish Salt Objectlves Coastal Resources

Institute June 1993.

h Standard exceeds California Secondary Drinking Water Standards contained in Title 22 of the Oode of Regulations. Water quality standard is based
upon existing water quality. If

water quality degrzdation occurs the Regional Board may consider salt limits on appropriate discharges.

September 8 1994 111-15
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The restrictions specified for Table 3-7 are applicable to

the values indicated in Table 3-8 i.e. the values are at

best representative of gross areas only. Ground waters

in the Upper Valley of the Salinas River Sub-basin have

average Total Dissolved Solids TDS concentrations

that range from 300 mg/1 to over 3000 mg/l. Therefore

application of these objectives must be consistent with

the objectives previously stated in this chapter and

synchronously reflect the actual ground water quality

naturally present. The Regional Board must afford full

consideration to 1 present and probable future

beneficial uses affected by the waste discharge 2
competing beneficial uses 3 degree of impact on

existing beneficial uses 4 receiving water quality and

5 water quality objectives before adjudging priority of

dominant use and promulgating waste discharge

requirements.

As part of the States continuing planning process data

will be collected and numerical water quality objectives

will be developed for those mineral constituents where

sufficient information is presently not available for the

establishment of such objectives.
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CHAPTER 4

WATER QUALITY OBJECTIVES

INTRODUCTION

The Porter-Cologne Act defines water quality objectives as the limits or levels of

water quality constituents or characteristics which are established for the reasonable

protection of beneficial uses of water or the prevention of nuisance within a specific

area 13050 h. Further the Act directs 13241 that

Each regional board shall establish such water quality objectives in water quality

control plans as in its judgement will ensure the reasonable protection of beneficial

uses as the prevention of nuisance however it is recognized that it may be possible

for the quality of water to be changed to some degree without unreasonably affecting

beneficial uses. Factors to be considered by a regional board in establishing water

quality objectives shall indude but not necessarily be limited to all of the following

a Past present and probable future beneficial uses of water.

b Environmental characteristics of the hydrographic unit under consideration

including the quality of water available thereto.

Water quality conditions that could reasonably be achieved through the

coordinated control of all factors which affect water quality in the area.

d Economic considerations.

e The need for developing housing within the region.

The need to develop and use recyded wate

Two important additional factors which were also considered in setting the water

quality objectives in this Plan are 1 historic and present water quality and 2 the

antidegradation policies cited in Chapter 2.

The water quality objectives in this plan supersede and replace those adopted in the

1983 Basin Plan. Perhaps the most significant difference between this and the prior

Plan is the inclusion of new objectives for un-ionized ammonia and site-specific

objectives for the middle Santa Ana River system for copper cadmium and lead.

Some of these water quality objectives refer to controllable sources or controllable

water quality factors. Controllable sources indude both point and nonpoint source

discharges such as conventional discharges from pipes as well as discharges from

land areas or other diffuse sources. Controllable water quality factors are those

characteristics of the discharge and/or the receiving water which can be controlled by

WATER QUALITY OBJECTIVES 4-1 January 24 1995

Updated February 2008

442 Pace 43 7 of 660



Received

March 30 2011

Commission on
State Mandates

treatment or management methods. Examples of other activities which may not

involve waste discharges but which also constitute controllable water quality factors

include the percolation of storm water transport/delivery of water via natural stream

channels and stream diversions.

The water quality objectives in this Plan are specified according to waterbody type
ocean waters enclosed bays and estuaries inland surface waters and groundwaters.

The narrative water quality objectives below are arranged alphabetically. They vary in

applicability and scope reflecting the variety of beneficial uses of water that have been

identified Chapter 3. Where numerical objectives are specified they generally

represent the levels that will protect beneficial uses. However in establishing waste

discharge requirements for specific discharges the Regional Board may find that more

stringent levels are necessary to protect beneficial uses. In other cases an objective

may prohibit the discharge of specific substances may tolerate natural or

background levels of certain substances or characteristics but no increases over

those values or may express a limit in terms of not impacting other beneficial uses. An

adverse effect or impact on a beneficial use occurs where there is an actual or

threatened loss or impairment of that beneficial use.

OCEAN WATERS Amended by Resolution No. 97-20 April 18 1997

Water quality objectives specified in the Water Quality Control Plan for Ocean Waters

of California Ocean Plan and the Water Quality Control Plan for Control of

Temperature in the Coastal and Interstate Waters and Enclosed Bays and Estuaries o

California Thermal Plan are incorporated into this Basin Plan by reference. The

provisions of the Ocean Plan and Thermal Plan apply to the ocean waters within this

Region. End of Resolution No. 97-20

ENCLOSED BAYS AND ESTUARIES

Enclosed bays means indentations along the coast which endose an area of oceanic

water within distinct headlands or harbor works. Estuaries means waters including

coastal lagoons located at the mouths of steams which serve as areas of mixing for

fresh and ocean waters. Enclosed bays and estuaries do not include ocean waters or

inland surface waters see definition in the Inland Surface Waters section.

The objectives which are included below apply to all enclosed bays and estuaries

within the region. In addition to these parameter-specific objectives the following

narrative objective shall apply

Enclosed bay and estuarine communities and populations including vertebrate

invertebrate and plant species shall not be degraded as a result of the discharge of

waste. Degradation is damage to an aquatic community or population with the result

that a balanced community no longer exists. A balance community is one that is 1
diverse 2 has the ability to sustain itself through cyclic seasonal changes 3
includes necessary food chain species and 4 is not dominated by pollution-tolerant
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species unless that domination is caused by physical habitat limitations. A balanced

community also 5 may include historically introduced non-native species but 6
does not include species present because best available technology has not been

implemented or 7 because site-specific objectives have been adopted or 8
because of thermal discharges.

Algae
Excessive growth of algae and/or other aquatic plants can degrade water quality. Algal

blooms sometimes occur naturally but they are often the result of excess nutrients

i.e. nitrogen phosphorus from waste discharges or nonpoint sources. These blooms

can lead to problems with tastes odors color and increased turbidity and can depress

the dissolved oxygen content of the water leading to fish kills. Floating algal scum and

algal mats are also an aesthetically unpleasant nuisance.

Waste discharges shall not contribute to excessive algal growth in receiving waters.

Bacteria Coliform

Fecal bacteria are part of the intestinal flora of warm-blooded animals. Their presence

in bay and estuarine waters is an indicator of pollution. Total coliform is measured in

terms of the number of coliform organisms per unit volume. Total coliform numbers

can include non-fecal bacteria so additional testing is often done to confirm the

presence and numbers of fecal coliform bacterial. Water quality objectives for

numbers of total and fecal coliform vary with the uses of the water as shown below.

Bays and Estuaries

REC-1 Fecal coliform log mean less than 200 organisms/100 mL based on five or

more samples/30 day period and not more than 10% of the samples

exceed 400 organisms/100 mL for any 30-day period.

SHEL Fecal coliform median concentration not more than 14 MPN most probable

number /100 ml and not more than 10% of samples exceed 43 mpn /

100 mL

Chlorine Residual

Wastewater disinfection with chlorine usually produces a chlorine residual. Chlorine

and its reaction products are toxic to aquatic life.

To protect aquatic life the chlorine residual in wastewater discharged to enclosed

bays and estuaries shall not exceed 0. 1 mg/L.

Color

Color in water may arise naturally such as from minerals plant matter or algae or

may be caused by industrial pollutants. Color is primarily an aesthetic consideration.
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Waste discharges shall not result in coloration of the receiving waters which causes a

nuisance or adversely affects beneficial uses. The natural color of fish shellfish or

other bay and estuarine water resources used for human consumption shall not be

impaired.

Floatables

Floatables are an aesthetic nuisance as well as a substrate for algae and insect

vectors.

Waste discharges shall not contain floating materials including solids liquids foam or

scum which cause a nuisance or adversely affect beneficial uses.

Oil and Grease

Oil and grease can be present in water as a result of the discharge of treated wastes

and the accidental or intentional dumping of wastes into sinks and storm drains. Oils

and related materials have a high surface tension and are not soluble in water

therefore forming a film on the waters surface. This film can result in nuisance

conditions because of odors and visual impacts. Oil and grease can coat birds and

aquatic organisms adversely affecting respiration and/or thermoregulation.

Waste discharges shall not result in deposition of oil grease wax or other materials in

concentrations which result in a visible film or in coating objects in the water or which

cause a nuisance or adversely affect beneficial uses.

Oxygen Dissolved

Adequate dissolved oxygen D.O. is vital for aquatic life. Depression of D.O. levels

can lead to fish kills and odors resulting from anaerobic decomposition. Dissolved

oxygen content in water is a function of water temperature and salinity.

The dissolved oxygen content of enclosed bays and estuaries shall not be depressed

to levels that adversely affect beneficial uses as a result of controllable water quality

factors.

pH
pH is a measure of the hydrogen ion concentration of water. pH values generally

range from 0 most acidic to 14 most alkaline. Many pollutants can alter the pH
raising or lowering it excessively. These extremes in pH can have adverse effects on

aquatic biota and can corrode pipes and concrete. Even small changes in pH can

harm aquatic biota.

The pH of bay or estuary waters shall not be raised above 8.6 or depressed below 7.0

as a result of controllable water quality factors ambient pH levels shall not be changed

more than 0.2 units.
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Radioactivity

Radioactive materials shall not be present in the bay or estuarine waters of the region

in concentrations which are deleterious to human plant or animal life.

Solids Suspended and Settleable

Settleable solids are deleterious to benthic organisms and may cause anaerobic

conditions to form. Suspended solids can clog fish gills and interfere with respiration in

aquatic fauna. They also screen out light hindering photosynthesis and normal aquatic

plant growth and development.

Enclosed bays and estuaries shall not contain suspended or settleable solids in

amounts which cause a nuisance or adversely affect beneficial uses as a result o

controllable water quality factors.

Sulfides

Sulfides are generated by many industries and from the anaerobic decomposition of

organic matter. In water sulfides can react to form hydrogen sulfide H2S commonly
known for its rotten egg odor. Sulfides in ionic form are also toxic to fish.

The dissolved sulfide content of enclosed bays and estuaries shall not be increased as

a result of controllable water quality factors.

Surfactants surface-active agents
This group of materials includes detergents wetting agents and emulsifiers.

Waste discharges shall not contain concentrations of surfactants which result in foam

in the course of flow or the use of the receiving water or which adversely affeet

aquatic life.

Taste and Odor
Undesirable tastes and odors in water may be a nuisance and may indicate the

presence of a pollutants.

The enclosed bays and estuaries of the region shall not contain as a result of

controllable water quality factors taste- or odor-producing substances at

concentrations which cause a nuisance or adversely affect beneficial uses. The natural

taste and odor of fish shellfish or other enclosed bay and estuarine water resources

used for human consumption shall not be impaired.

Temperature

Waste discharges can cause temperature changes in the receiving waters which

adversely affect the aquatic biota. Discharges most likely to cause these temperature

effects are cooling tower and heat exchanger blowdown.

All bay and estuary waters shall meet the objective specified in the Thermal Plan.
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Toxic Substances

Toxic substances shall not be discharged at levels that will bioaccumulate in aquatic

resources to level which are harmful to human health.

The concentrations of toxic substances in the water column sediments or biota shall

not adversely affect beneficial uses.

Turbidity

Turbidity is a measure of light scattered due to particulates in water.

Increases in turbidity which result from controllable water quality factors shall comply

with the following

Natural Turbidity Maximum Increase

0-50 NTU 20%
50-100 NTU 10 NTU

Greater than 100 NTU 10%

All enclosed bay and estuaries of the region shall be free of changes in turbidity which

adversely affect beneficial uses.

INLAND SURFACE WATERS

Inland surface waters include streams rivers lakes and wetlands in the Region.

Ocean waters and endosed bays and estuaries are not considered inland surface

waters.

The narrative objectives which are included below apply to all inland surface waters

within the region including lakes streams and wetlands. In addition specific

numerical objectives are listed in Table 4-1. Where more than one objective is

applicable the stricter shall apply. In addition to these objectives the following shall

apply

Inland surface water communities and populations including vertebrate invertebrate

and plant species shall not be degraded as a result of the discharge of waste.

Degradation is damage to an aquatic community or population with the result that

balanced community no longer exists. A balanced community is one that is 1 diverse

2 has the ability to sustain itself through cyclic seasonal changes 3 includes

necessary food chain species and 4 is not dominated by pollution-tolerant species

unless that domination is caused by physical habitat limitations. A balanced

community also 5 may include historically introduced non-native species but 6
does not include species present because best available technology has not been
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implemented or 7 because site-specific objectives have been adopted or 8
because of thermal discharges.

Algae
Excessive growth of algae and/or other aquatic plants can degrade water quality. Agal

blooms sometimes occur naturally but they are often the result of excess nutrients

i.e. nitrogen phosphorous from waste discharges or nonpoint sources. These

blooms can lead to problems with tastes odors color and increased turbidity and can

depress the dissolved oxygen content of the water leading to fish kills. Floating algal

scum and algal mats are also an aesthetically unpleasant nuisance.

Waste discharges shall not contribute to excessive algal growth in inland surface

receiving waters.

Ammonia Un-ionized

Un-ionized ammonia NH3 or UIA is toxic to fish and other aquatic organisms. In

water UIA exists in equilibrium with ammonium NH4 and hydroxide OH ions. The

proportions of each change as the temperature pH and salinity of the water change.

The 1983 Basin Plan specified an UIA objective of 0.8 mg/L for waterbodies

designated WARM. The SWRCB directed the Regional Board to review the 0.8 mg/L

objective because of concerns that it is not stringent enough to protect aquatic wildlife.

The USEPA concurred that this review was necessary.

The Regional Board contracted with California State University Fullerton to conduct a

study of un-ionized ammonia in the Santa Ana River and to develop recommendations

regarding the UIA objective. This study which was conducted in 1985-87 was

complemented by additional Regional Board staff analysis. The additional staff

analysis focused on adjusting EPAs national criteria for WARM waters published in

1984 and amended in 1992 using the recalculation procedure. With this procedure

cold and warmwater species not found in the Santa Ana Regions WARM designated

waters were deleted from the database used to derive the national criteria and new

criteria were calculated.

Based on these analyses this Plan specifies UIA objectives for WARM and COLD

designated waterbodies inthe Region. Note site-specific objectives have been

developed for the Santa Ana River and certain tributaries see next page.

Acute 1-hour UIA-N Objectives

For waterbodies designed COLD
Objective 0.822 0.52/FT/FPH/2 where

FT 10o.03c20-T 0_T_20C
FT 1 20_Ts30C

WATER QUALITY OBJECTIVES 4-7 January 24 1995

Updated February 2008

448 Pace 443 of 660



Received

March 30 2011

Commission on

State Mandates

FPH 11074-pH 6.55pH8
1.25

FPH 1 8_pH_9

For waterbodies designated WARM
Objective 0.8220.87/FT/FPH/2 where

FT 100.03c20-T 0_T_25C
FT 0.7079 25_T_30C

FPH 11074-H 6.55pH58

1.25

FPH 1 85pH_9

Chronic 4-day UIA-N Objectives

For waterbodies designated COLD
Objective 0.8220.52/FT/FPH/RATIO where

FT 10o.03c20-T 0_T_15C
FT 1.4125 15_T_30C

FPH 11074-oH 6.5_pH_8

1.25

FPH 1 8_pH_9

RATIO 241077-Hl 6.5_pH_7.7

1107.4-pH
RATIO 13.5 7.7_pH_9

For waterbodies designed WARM
Objective 0.8220.87/FT/FPH/RATIO where

FT 100.03c20-T 0_T_20C
FT 1 20_T_30C

FPH 1104-H 6.5_pH8
1.25

FPH 1 8_pH9

RATIO 24 10-ýH 6.5_pH7.7

1104 pH

RATIO 13.5 7.7pH_9
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Calculated numerical UIA-N objectives as well as corresponding total ammonia

nitrogen concentration for various pH and temperature conditions are shown in Tables

4-2 and 4-3. Table 4-4 lists the above equations in a form that can be entered into a

computer or calculator program.

Site-specific Un-ionized Ammonia Objective for the Santa Ana River System
In addition to the un-ionized ammonia UIA objectives specified above this Plan

includes a chronic 4-day site-specific UIA objective for the middle Santa Ana River

Chino Creek Mill Creek Prado Area Temescal Creek and San Timoteo Creek. This

site-specific objective is based on carefully controlled chronic toxicity tests on Santa

Ana River water conducted as part of the Santa Ana River Use-Attainability Analysis

Study. The Santa Ana River water was spiked with UIA concentrations ranging from

0.0 control to 1.0 mg/L. The No Observed Effect Level NOEL was found to be at a

UIA concentration of 0.24 mg/L or 0.19 mg/L as UIA-nitrogen. Using a 50% safety

factor the UIA objective developed is 0.12 mg/L or 0.098 mg/L UIA-nitrogen.

To prevent chronic toxicity to aquatic life in the Santa Ana River Reaches 2 3 and

Chino Creek Mill Creek Prado Area Temescal Creek and San Timoteo Creek

discharges to these waterbodies shall not cause the concentration of un-ionized

ammonia as nitrogen to exceed 0.098 mg/L NH3-N as a 4-day average.

Bacteria Coliform

Fecal bacteria are part of the intestinal flora of warm-blooded animals. Their presence

in surface waters is an indicator of pollution. Total coliform is measured in terms of the

number of coliform organisms per unit volume. Total coliform numbers can include

non-fecal bacteria so additional testing is often done to confirm the presence and

numbers of fecal coliform bacteria. Water quality objectives for numbers of total and

fecal coliform vary with the uses of the water as shown below.

Lakes and Streams

MUN Total coliform less than 100 organisms/100 mL

REC-1 Fecal coliform log mean less than 200 organisms/100 mL based on

five or more samples/30 day period and not more than 10% of the

samples exceed 400 organisms/100 mL for any 30-day period

REC-2 Fecal coliform average less than 2000 organisms/100 mL and not more

than 10% of samples exceed 4000 organisms/100 mL for any 30-day

period
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Boron

Boron is not considered a problem in drinking water supplies until concentrations of

20-30 mg/L are reached. In irrigation boron is an essential element. However boron

concentrations in excess of 0.75 mg/L may be deleterious to certain crops particularly

citrus. The maximum safe concentration of even the most tolerant plants is about

4.Omg/L of boron.

Boron concentrations shall not exceed 0.75 mg/L in inland surface waters of the region

as a result of controllable water quality factors.

Chemical Oxygen Demand COD
COD is a measure of the total amount of oxidizable material present in a sample
including stable organic materials which are not measured by the BOD test.

Waste discharges shall not result in increases in COD levels in inland surface waters

which exceed the values shown in Table 4-1 or which adversely affect beneficial uses.

Chloride

Excess chloride concentrations lead primarily to economic damage rather than public

health hazards. Chlorides are considered to be among the most troublesome anions in

water used for industrial or irrigation purposes since they significantly affect the

corrosion rate of steel and aluminum and can be toxic to plants. A safe value for

irrigation is considered to be less than 175 mg/L of chloride. Excess chlorides affect

the taste of potable water so drinking water standards are generally based on

potability rather than on health. The secondary drinking water standard for chloride is

500 mg/L.

The chloride objectives listed in Table 4-1 shall not be exceeded as a result o

controllable water quality factors.

Chlorine Residual

Wastewater disinfection with chlorine usually produces a chlorine residual. Chlorine

and its reaction products are toxic to aquatic life.

To protect aquatic life the chlorine residual in wastewater discharged to inland surface

waters shall not exceed 0. 1 mg/L.

Color

Color in water may arise naturally such as from minerals plant matter or algae or

may be caused by industrial pollutants. Color is primarily an aesthetic consideration

although it can discolor dothes and food. The secondary drinking water standard for

color is 15 color units.

Waste discharges shall not result in coloration of the receiving waters which causes a

nuisance or adversely affect beneficial uses. The natural color of fish shellfsh or other

inland surface water resources used for human consumption shall not be impaired.
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Dissolved Solids Total Total Filtrable Residue
The department of Health Services recommends that the concentration of total

dissolved solids TDS in drinking water be limited to 1000 mg/L secondary drinking

water standard due to taste considerations. For most irrigation uses water should

have a TDS concentration under 700mg/L. Quality-related consumer cost analyses

have indicated that a benefit to consumers exist if water is supplied at or below

500mg/L TDS.

The dissolved mineral content of the waters of the region as measured by the total

dissolved solids test Standard Methods for the Examination of Water and

Wastewater 16rh Ed. 1985 209B 180C p. 95 shall not exceed the specific

objectives listed in Table 4-1 as a result of controllable water quality factors.

Filtrable Residue Total

See Dissolved Solids Total

Floatables

Floatables are an aesthetic nuisance as well as a substrate for algae and insect

vectors.

Waste discharges shall not contain floating materials including solids liquids foam or

scum which cause a nuisance or adversely affect beneficial uses.

Fluoride

Fluoride in water supply used for industrial or irrigation purposes has certain

detrimental effects. Fluoride in optimum concentrations in water supply concentrations

dependent upon the mean annual air temperature is considered beneficial for

preventing dental caries but concentrations above approximately 1 mg/L or its

equivalent at a given temperature are considered likely to increase the risk of

occurrence of dental fluorosis.

Fluoride concentrations shall not exceed values specified in the table below in inland

surface waters designated MUN as a result of controllable water quality factors.

Annual Average of Maximum Optimum Fluoride

Dailv Air Temlerature tCý_ Concentration mg/L
12.0 and below 1.2

12.1 to 14.6 1.1

14.7 to 17.6 1.0

17.7 to 21.4 0.9

21.5to26.2 0.8

26.3 to 32.5 0.7
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Hardness as CaCOs
The major detrimental effect of hardness is economic. Any concentration reported as

mg/L CaCO3 greater than 100mg/L results in the increased use of soap scale buildup

in utensils in domestic uses and in plumbing. Hardness in industrial cooling waters

is generally objectionable above 50mg/L.

The objectives listed in Table 4-1 shall not be exceeded as a result of controllable

water quality factors. If no hardness objective is listed in Table 4-1 the hardness of

receiving waters used for municipal supply MUN shall not be increased as a result o

waste discharges to levels that adversely affect beneficial uses.

Inorganic Nitrogen Total

see Nitrogen Total Inorganic

Metals

Metals can be toxic to human and animal life.

In 1990 the Environmental Protection Agency EPA placed the Santa Ana River

reaches 2 3 and 4 and Chino Creek on the 3041 list of Waters Not Meeting

Applicable Water Quality Standards based on its review of data on certain metals in

POTW discharges to the River.

The Santa Ana River dischargers and the Regional Board disagreed with and objected

to EPAs 3041 designation. To demonstrate whether or not the 3041 designation

is correct and what effects if any heavy metal levels may have on aquatic life in the

Region the Santa Ana River Dischargers Association and the Santa Ana Watershed

Project Authority agreed to conduct a Use-Attainability Analysis UAA.

The purpose of a Use-Attainability Analysis is to evaluate the physical biological

chemical and hydrological conditions of a river to determine what specific beneficial

uses the waterbody can support. If local conditions predude full attainment of an

aquatic life beneficial use for reasons unrelated to water quality federal and state

authorities may allow variances from the generic water quality criteria.

The UAA began in February 1991 and conduded in March 1992. It provided detailed

information on chemical biological and hydrologic conditions in the middle Santa Ana

River aquatic system. Condusions and recommendations were presented to the Board

in June 1992. The information presented is reflected in the Santa Ana River discussion

in Chapter 1 and in the new LWRM Beneficial Use designation Chapter 3. Data

provided by the UAA was also used to support the adoption of site-specific objectives

for three metals cadmium Cd copper Cu and lead Pb for the Santa Ana River

Reaches 2 3 and 4 and the perennial portions of some tributaries including Chino

Creek Cucamonga/Mill Creek Temescal Creek and creeks in the Riverside Narrows

area.

n adopting these SSOs the Regional Board found RWQCB Resolution No. 94-1 that
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The Site-Specific Water Quality Objectives SSOs will protect the beneficial uses

of the Santa Ana River.

The SSOs are conservative.

The SSOs which represent higher quality than presently exists will not result in

degradation of water quality.

Existing levels of cadmium copper and lead in the Santa Ana River do not

contribute to toxicity in the Santa Ana River.

The toxicity of these metals varies with water hardness. No fixed hardness value is

assumed objectives are calculated using the hardness of the collected sample.

The following equations represent the SSOs which apply to these waterbodies. These

SSOs are expressed as the dissolved form of the metals.

SSO for cadmium

ýCd SSO 0.85e0 78InTH-3.490

SSO for Copper

Cu SSO 0.85Wo.8s4sInTH- .46
I

SSO for lead

Pb SSO 0.25 e0 .237InTH-3.9s8

where TH is the total hardness as CaCO3 in mg/L.

The SSOs for cadmium and copper are simply the hardness-dependent formulas for

calculating the objective national criteria corrected by the dissolved-to-total metal
ratio. The SSO for lead is the recalculated hardness-dependant formula corrected by

the dissolved-to-total ratio.

Recalculation for lead was carried out by EPA-Region IX using the lowest genus mean

acute value GMAV as the final acute value FAV and an acute-to chronic ratio ACR of

51.29 resufting in a final chronic value FCV of 2.78 and the SSO formula already shown.
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The Table below shows the site-specific objectives for cadmium copper and lead that

would apply to a water sample with 200 mg/L total hardness as CaCO3.

EPA
Calculated Recalculated Correction

Metal WQO Value Factor SSO
Cd 2.0 NA 0.85 1.7

Cu 21.4 NA 0.85 18.2

Pb 7.7 16.2 0.25 4.1

Toxicity testing performed as part of the Santa Ana River Use-Attainability Analysis

UAA has demonstrated that the levels of dissolved metal shown below are safe and

non-toxic in Santa Ana River water.

Cadmium 4 pg/L

Copper 37 pg/L

Lead 28 pg/L

There is also evidence that levels as much as 100% higher than those shown above

do not result in chronic toxicity.

Methylene Blue-Activated Substances MBAS
The MBAS test is sensitive to the presence of detergents see surfactants. Positive

results may indicate the presence of wastewater. The secondary drinking water

standard for MBAS is 0.05 mg/L.

MBAS concentrations shall not exceed 0.05mg/L 1 inland surface waters designated

MUN as a result of controllable water quality factors.

Nitrate

High nitrate concentrations in domestic water supplies can be toxic to human life.

Infants are particularly susceptible and may develop methemoglobinemia blue baby

syndrome. The primary drinking water standard for nitrate as NO3 is 45 mg/L or 10

mg/L as N in inland surface waters designated MUN as a result of controllable water

quality factors.

Nitrate-nitrogen concentrations shall not exceed 45 mg/L as N03 or 10 mg/L as
N in inland surface waters designated MUN as a result of controllable water quality

factors.

Nitrogen Total Inorganic

The objectives listed in Table 4-1 shall not be exceeded as a result of controllable

water quality factors.

Oil and Grease
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Oil and grease can be present in water as a result of the discharge of treated wastes

and the accidental or intentional dumping of wastes into sinks and storm drains. Oils

and related materials have a high surface tension and are not soluble in water

therefore forming a film on the waters surface. This film can result in nuisance

conditions because of odors and visual impacts. Oil and grease can coat birds and

aquatic organisms adversely affecting respiration and/or thermoregulation.

Waste discharges shall not result in deposition of oil grease wax or other material in

concentrations which result in a visible film or in coating objects in the water or which

cause a nuisance or adversely affect beneficial uses.

Oxygen Dissolved

Adequate dissolved oxygen D.O. is vital for aquatic life. Depression of D.O. levels

can lead to fish kills and odors resulting from anaerobic decomposition. Dissolved

oxygen content in water is a function of water temperature and salinity.

The dissolved oxygen content of surface waters shall not be depressed below 5mg/L

for waters designated WARM or 6mg/L for waters designated COLD as a result of

controllable water quality factors. In addition waste discharges shall not cause the

median dissolved oxygen concentration to fall below 85% of saturation or the 95rn

percentile concentration or fall below 75% of saturation within a 30-day period.

pH
pH is a measure of the hydrogen ion concentration of water. pH values generally

range from 0 most acidic to 14 most alkaline. Many pollutants can alter the pH
raising or lowering it excessively. These extremes in pH can have adverse effects on

aquatic biota and can corrode pipes and concrete. Even small changes in pH can

harm aquatic biota.

The pH of inland surface waters shall not be raised above 8.5 or depressed below 6.5

as a result of controllable water quality factors.

Radioactivity

Radioactivity materials shall not be present in the waters of the region in

concentrations which are deleterious to human plant or animal life. Waters designated

MUN shall meet the limits specified in the California Code of Regulations Title 22 and

listed here

Combined Radium-226 and Radium-228 5 pCi/L

Gross Alpha particle activity 15 pCi/L

Tritium 20000 pCi/L

Strontium-90 8 pCi/L

Gross Beta particle activity 50 pCi/L

Uranium 20 pCi/L
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Sodium
The presence of sodium in drinking water may be harmful to persons suffering from

cardiac renal and circulatory diseases. It can contribute to taste effects with the taste

threshold depending on the specific sodium salt. Excess concentrations of sodium in

irrigation water reduce soil permeability to water and air. The deterioration of soil

quality because of the presence of sodium in irrigation water is cumulative and is

accelerated by poor drainage.

The sodium objectives listed in Table 4-1 shall not be exceeded as a result o

controllable water quality factors.

Solids Suspended and Settleable

Settleable solids are deleterious to benthic organisms and may cause anaerobic

conditions to form. Suspended solids can clog fish
gill

and interfere with respiration in

aquatic fauna. They also screen out light hindering photosynthesis and normal aquatic

plant growth and development.

Inland surface waters shall not contain suspended or settleable solids in amounts

which cause a nuisance or adversely affect beneficial uses as a result of controllable

water quality factors.

S u lfate

Excessive sulfate particularly magnesium sulfate MgSO4 in potable waters can lead

to laxative effects but this effect is temporary. There is some taste effect from

magnesium sulfate in the range of 400-600 mg/L as MgSO4. The secondary drinking

water standard for sulfate is 500 mg/L. Sulfate concentrations in waters native to this

region are normally low less than 40 mg/L but imported Colorado River water

contains approximately 300 mg/L of sulfate.

The objectives listed in Table 4-1 shall not be exceeded as a result of controllable

water quality factors.

Sulfides

Sulfides are generated by many industries and froni the anaerobic decomposition of

organic matter. In water sulfides can react to form hydrogen sulfide H2S commonly
known for its rotten egg odor. Sulfides in ionic form are also toxic to fish.

The dissolved sulfide content of inland surface waters shall not be increased as a

result of controllable water quality factors.
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Surfactants surface-active agents
This group of materials includes detergents wetting agents and emulsifiers. See also

Methylene Blue-Activated Substances MBAS.

Waste discharges shall not contain concentrations of surfactants which result in foam

in the course of flow or use of the receiving water or which adversely affect aquatic

life.

Taste and Odor
Undesirable tastes and odors in water may be a nuisance and may indicate the

presence of a pollutants. The secondary drinking water standard for odor threshold

is about 3 odor units.

The inland surface waters of the region shall not contain as a result of controllable

water quality factors taste- or odor-producing substances at concentrations which

cause a nuisance or adversely affect beneficial uses. The natural taste and odor of

fish shellfish or other regional inland surface water resources used for human

consumption shall not be impaired.

Temperature
Waste discharges can cause temperature changes in the receiving waters which

adversely affect the aquatic biota. Discharges most likely to cause these temperature

effects are cooling tower and heat exchanger blowdown.

The natural receiving water temperature of inland surface waters shall not be altered

unless it can be demonstrated to the satisfaction of the Regional Board that such

alteration in temperature does not adversely affect beneficial uses. The temperature of

waters designated COLD shall not be increased by more than 5F as a result of

controllable water quality factors. The temperature of waters designated WARM shall

not be raised above 90F June through October or above 78F during the rest of the

year as a result of controllable water quality factors. Lake temperatures shall not be

raised more than 4F above established normal values as a result of controllable water

quality factors.

Total Dissolved Solids

See Dissolved Solids Total

Total Filtrable Residue

See Dissolved Solids Total

Total Inorganic Nitrogen

See Nitrogen Total Inorganic

Toxic Substances

Toxic substances shall not be discharged at levels that will bioaccumulate in aquatic

resources to levels which are harmful to human health.
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The concentrations of contaminants in waters which are existing or potential sources

of drinking water shall not occur at levels that are harmful to human health.

The concentrations of toxic pollutants in the water column sediments or biota shall not

adversely affect beneficial uses.

Turbidity

Turbidity is a measure of light scattered due to particulates in water. The secondary

drinking water standard for turbidity is 5 NTU nephelometric turbidity units.

Increases in turbidity which result from controllable water quality factors shall comply

with the following

Natural Turbidity Maximum Increase

0-5 NTU 20%
50-100 NTU 10 NTU

Greater than 100 NTU 10%

All inland surface waters of the region shall be free of changes in turbidity which

adversely affect beneficial uses.

GROUNDWATERS

The narrative objectives that are included below apply to all groundwaters as noted. In

addition specific numerical objectives are listed in Table 4-1. With the exception of the

maximum benefit objective identified in this Table see further discussion below and

in Chapter 5 where more than one objective is applicable the stricter shall apply.

Arsenic

Arsenic concentrations shall not exceed 0.05 mg/L in groundwater designated MUN as

a result of controllable water quality factors.

Bacteria Coliform

Fecal bacteria are part of the intestinal flora of warm-blooded animals. The presence

in groundwater is an indicator of pollution. Total coliform is measured in terms of the

number of coliform organisms per unit volume. Total coliform numbers can indude

non-fecal bacteria so additional testing is often done to confirm the presence and

numbers of fecal coliform bacteria. Water quality objectives for numbers of total fecal

coliform vary with the uses of the water as shown below.

Total coliform numbers shall not exceed 2.2 organism/100 mL median over anyseven-dayperiod in groundwaters designated MUN as a result of controllable water quality

factors.
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Barium

Barium concentratioris shall not exceed 1.Omg/L in groundwaters designated MUNas
a result of controllable water quality factors.

Boron
Boron is not considered a problem in drinking water supplies until concentrations of

20-30 mg/L are reached. In irrigation boron is an essential element. However boron

concentrations in excess of 0.75 mg/L may be deleterious to certain crops particularly

citrus. The maximum safe concentration of even the most tolerant plants is about 4.0

mg/L of boron.

Boron concentrations shall not exceed 0.75 mg/L in groundwaters of the region as a

result of controllable water quality factors.

Chloride

Excess chloride concentrations lead primarily to economic damage rather than public

health hazards. Chlorides are considered to be among the most troublesome anion in

water used for industrial or irrigation purposes since they significantly affect the

corrosion rate of steel and aluminum and can be toxic to plants. A safe value for

irrigation is considered to be less than 175 mg/L of chloride. Excess chlorides affect

the taste of potable water so drinking water standards are generally based on

potability rather than on health. The secondary maximum contaminant level range -

upper for chloride is 500 mg/L CCR Division 4 Chapter 15 Article 16 64449.

Chloride concentrations shall not exceed 500 mg/L in groundwaters of the region

designated MUN as a result of controllable water quality factors.

Color

Color in water may arise naturally such as from minerals plant matter or algae or

may be caused by industrial pollutants. Color is primarily an aesthetic consideration

although it can discolor clothes and food. The secondary drinking water standard for

color is 15 color units.

Waste discharges shall not result in coloration of the receiving waters which causes a

nuisance or adversely affects beneficial uses.

Cyanide

Cyanide concentrations shall not exceed 0.2mg/L in groundwaters designated MUN as

a result of controllable water quality factors.

Dissolved Solids Total Total Filtrable Residue
The Department of Health Services recommends that the concentration of total

dissolved solids TDS in drinking water be limited to 500 mg/L secondary maximum

contaminant level CCR Division 4 Chapter 15 Article 16 64449 due to taste

considerations. For most irrigation uses water should have a TDS concentration under

700 mg/L. Quality-related consumer cost analyses have indicated that a benefit to

consumers exists if water is supplied at or below 500 mg/L TDS2.
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The dissolved mineral content of the waters of the region as measured by the total

dissolved solids test Standard Methods for the Examination of Water and

Wastewater 20r Ed. 1998 2540C 180C p.2-56 shall not exceed the specific

objectives listed in Table 4-1 as a result of controllable water quality factors. See also

discussion of management zone TDS and nitrate nitrogen water quality objectives.

Filtrable Residue Total

See Dissolved Solids Total

Fluoride

Fluoride in water supply used for industrial or irrigation purposes has certain

detrimental effects. Fluoride in optimum concentrations in water supply concentration

dependent upon the mean annual air temperature is considered beneficial for

preventing dental caries but concentrations above approximately 1 mg/L or its

equivalent at a given temperature are considered likely to increase the risk of

occurrence of dental fluorosis.

Fluoride concentrations shall not exceed 1.0 mg/L in groundwaters designated MUN
as a result of controllable water quality factors.

Hardness as CaCOs
The major detrimental effect of hardness is economic. Any concentration reported as

mg/L CaCO3 greater than 100mg/L results in the increased use of soap scale buildup

in utensils in domestic uses and in plumbing. Hardness in industrial cooling waters is

generally objectionable above 50 mg/L.

The hardness of receiving waters used for municipal supply MU1V shall not be

increased as a result of waste discharges to levels that adversely affect beneficial

uses.

Metals

Metals can be toxic to human and animal life.

Metals concentrations shall not exceed the values listed below in groundwaters

designated MUN as a result of controllable water quality factors.

z These TDS values are noted for information purposes only. For some management zones the

historic ambient quality on which the TDS objectives are largely based see also discussion of

maximum benefit objectives for specific management zones exceeds these recommended levels.
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Metal Concentration mg/L
Cadmium 0.01

Chromium 0.05

Cobalt 0.2

Copper 1.0

Iron 0.3

Lead 0.05

Manganese 0.05

Mercury 0.002

Selenium 0.01

Silver 0.05

Methylene Blue-Activated Substances MBAS
The MBAS test is sensitive to the presence of detergents see surfactants in inland

surface waters discussion. Positive results may indicate the presence of wastewater.

The secondary drinking water standard for MBAS is 0.05 mg/L.

MBAS concentrations shall not exceed 0.05 mg/L in groundwaters designated MUN as

a result of controllable water quality factors.

Nitrate

High nitrate concentrations in domestic water supplies can be toxic to human life.

Infants are particularly susceptible and may develop methemoglobinemia blue baby

syndrome. The primary drinking water standard for nitrate as NO3 is 45 mg/L or 10

mg/L as N.

Nitrate-nitrogen concentrations listed in Table 4-1 shall not be exceeded as a result of

controllable water quality factors. See also discussion of management zone TDS and
nitrate nitrogen water quality objectives below.

Oil and Grease

Oil and grease can be present in water as a result of the discharge of treated wastes

and the accidental or intentional dumping of wastes into sinks and storm drains. Oils

and related materials have a high surface tension and are not soluble in water

therefore forming a film on the waters surface. This film can result in nuisance

conditions because of odors and visual impacts.

Waste discharges shall not result in deposition of oil grease wax or other materials in

concentrations which cause a nuisance or adversely affect beneficial uses.

pH
pH is a measure of the hydrogen ion concentration of water. pH values generally

range from 0 most acidic to 14 most alkaline. Many pollutants can alter the pH
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raising or lowering it excessively. These extremes in pH can corrode pipes and

concrete.

The pH of groundwater shall not be raised above 9 or depressed below 6 as a result of

controllable water quality factors.

Radioactivity

Radioactive materials shall not be present in the waters of the region in concentrations

which are deleterious to human plant or animal life. Groundwaters designated MUN
shall meet the limits specified in the California Code of Regulations Title 22 and listed

here

Combined Radium-226 and Radium-228 5 pCi/L

Gross Alpha particle activity 15 pCi/L

Tritium 20000 pCi/L

Strontium-90 8 pCi/L

Gross Beta particle activity 50 pCi/L

Uranium 20 pCi/L

Sodium
The presence of sodium in drinking water may be harmful to persons suffering from

cardiac renal and circulatory diseases. It can contribute to taste effects with the taste

threshold depending on the specific sodium salt US Geological Survey Resources

Agency of California - State Water Resources Control Board. Excess concentrations

of sodium in irrigation water reduce soil permeability to water and air. The deterioration

of soil quality because of the presence of sodium in irrigation water is cumulative and

is accelerated by poor drainage California State Water Resources Control Board.

The California Department of Health Services and the U.S. Environmental Protection

Agency have not provided a limit on the concentration of sodium in drinking water.

Sodium concentrations shall not exceed 180 mg/L in groundwaters designated MUN
as a result of controllable water quality factors.

Groundwaters designated AGR shall not exceed a sodium absorption ration SAR3 o

9 as a result of controllable water quality factors.

3 Sodium absorption ratio SAR
_

ca

ii2

_where Sodium Na Calcium Ca and Magnesium Mg are concentrations in milliequivalents per liter
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S ulfate

Excessive sulfate particularly magnesium sulfate MgSO4 in potable waters can lead

to laxative effects but this effect is temporary. There is some taste effect from

magnesium sulfate in the range of 400-600mg/L as MgSO4. The secondary drinking

water standard for sulfate is 500mg/L CCR Division 4 Chapter 15 Article 16
64449. Sulfate concentrations in waters native to this region are normally low less

than 40mg/L but imported Colorado River water contains approximately 300mg/L of

sulfate.

Sulfate concentrations shall not exceed 500 mg/L in groundwaters of the region

designated MUN as a result of controllable water quality factors.

Taste and Odor

Undesirable tastes and odors in water may be a nuisance and may indicate the

presence of a pollutants. The secondary drinking water standard for odor threshold
is 3 odor units.

The groundwaters of the region shall not contain as a result of controllable water

quality factors taste- or odor-producing substances at concentrations which cause a

nuisance or adversely affect beneficial uses.

Total Dissolved Solids

See Dissolved Solids Total

Total Filtrable Residue

See Dissolved Solids Total

Total Inorganic Nitrogen
See Nitrogen Total Inorganic

Toxic Substances

All waters of the region shall be maintained free of substances in concentrations which

are toxic or that produce detrimental physiological responses in human plant animal

or aquatic life.

Management Zone TDS and Nitrate-nitrogen Water Quality Objectives

Amended by Resolution No. R8-2004-0001 January 22 2004

The TDS and nitrate-nitrogen objectives specified in the 1975 and 1984 Basin

Plans and initially in this 1995 Basin Plan were based on an evaluation of

groundwater samples from the five year period 1968 through 1972. This period

represented ambient quality at the time of preparation of the 1975 Basin Plan. As

part of the 2004 update of the TDS/Nitrogen management plan in the Basin Plan

historical ambient quality was reviewed using additional data and rigorous statistical

procedures. This update also included characterization of current water quality. A

comprehensive description of the methodology employed is published in the Final
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Technical Memorandum for Phase 2A of the Nitrogen-TDS Study Wildermuth

Environmental Inc. July 2000. This effort coupled with maximum benefit

demonstrations by certain agencies in the watershed see further discussion below

and in Chapter 5 culminated in the adoption of the TDS and nitrate-nitrogen

objectives specified in Table 4-1.

For the most part the TDS and nitrate-nitrogen water quality objectives for each

management zone are based on historical concentrations of TDS andnitrate-nitrogenfrom 1954 through 1973 and are referred to herein as the antidegradation

objectives. This period brackets 1968 when the State Board adopted the states

antidegradation policy in Resolution No. 68-16 Policy with Respect to Maintaining

High Quality Waters. This Resolution establishes a benchmark for assessing and

considering authorization of degradation of water quality. The 20-year period was

selected in order to ensure that at least 3 data points in each management zone

would be available to calculate historical ambient quality. In general the following

steps were taken to calculate the TDS and nitrate objectives

a. Annual average TDS and nitrate-nitrogen data from 1954 - 1973 for each

well in a management zone were compiled

b. For each well the data were statistically analyzed. The mean plus t
Students t times the standard error of the mean was calculated

c. A rectangular grid across all management zones was overlaid.

Groundwater storage within each grid was computed and

d. The volume-weighted TDS and nitrate-nitrogen concentration for each

management zone was computed. These concentrations are the

calculated historical ambient quality for each zone.
4

These volume-weighted TDS and nitrate-nitrogen concentrations for each management

zone were typically identified as the appropriate objectives. However it is important to

note that if the calculated nitrate-nitrogen concentration exceeded 10 mg/L thenitrate-nitrogen
objective was set to 10 mg/L to be consistent with the primary drinking water

standard or to current ambient quality if less than 10 mg/L.

Finally in some cases certain agencies proposed alternative less stringent TDS and

nitrate-nitrogen objectives for specific management zones based on additional

consideration of antidegradation requirements and the factors specified in Water Code

Section 13241 see below and Chapter 5. Table 4-1 includes both the historical

ambient quality TDS and nitrate-nitrogen objectives the antidegradation objectives

and the objectives based on this additional consideration the maximum benefit

In limited cases data for ammonia-nitrogen and nitrite-nitrogen as well as nitrate-nitrogen were

_.
0-- able and included in the analysis. The ammonia-nitrogen and nitrite-nitrogen values were

insignificant. The objectives are thus expressed as nitrate-nitrogen even where ammonia-nitrogen

and nitrite-nitrogen data were included in the analysis.

WATER QUALITY OBJECTIVES 4-24 January 24 1995

Updated February 2008

465 Pace 460 of 660



Received

March 30 2011

Commission on
State Mandates

objectives for specific management zones. Chapter 5 specifies detailed requirements

noticed Public Hearing the Regional Board finds that maximum benefit is not being

demonstrated then the antidegradation objectives apply for regulatory purposes.

THE SANTA ANA RIVER

Setting objectives for the flowing portions of the Santa Ana River is a significant

feature of this Basin Plan. The River provides water for recreation and for aquatic and

wildlife habitat. River flows are a significant source of groundwater recharges in lower

basin which provides domestic supplies for more than two million people. These flows

account for about 70% of the total recharge.

The dividing line between reaches 2 and 3 of the River and between the upper and

lower Santa Ana Basins is Prado Dam a flood control facility built and operated by

the U.S. Army Corps of Engineers. The dam includes a subsurface groundwater

barrier and as a result all ground and surface waters form the upper basin are forced

to pass through the dam or over the spillway. For this reason it is an ideal place to

measure flows and monitor water quality.

The Prado Settlement a stipulated court judgement Orange County Water District vs.

City of Chino et al which requires that a certain minimum amount of water be

released each year from the upper basin is overseen by the Santa Ana River

Watermaster. The U.S. Geologic Survey USGS operates a permanent continuous

monitoring station immediately below Prado Dam and the data collected there are

utilized by the Watermaster. Orange County Water District OCWD samples the river

monthly at the USGS gage and determines the water quality. Compliance with the

objective for reaches 2 and 3 is monitored by the Regional Board using the data and

information available from the USGS gage and these sources plus the data from its

own specific sampling programs. see Chapter 6.

The quality of the Santa Ana River is a function of the quantity and quality of the

various components of the flows. The two major components of total flow are storm

flow and base flow. Storm flow is the water which results directly from rainfall surface

runoff in the upper basin it also includes the stormwater runoff form the San Jacinto

Basin which may reach the River via Temescal Creek. Most storms occur during the

winter rainy season December through April. Base flow is composed of wastewater

discharges rising groundwater and nonpoint source discharges. Wastewater

discharges are the treated sewage effluents discharged by municipalities to the river

and its tributaries. Rising groundwater occurs at a number of locations along the River

including the San Jacinto Fault Riverside Narrows and in or near the Prado flood

Control Basin. Nonpoint source discharges include uncontrolled runoff from

agricultural and urban areas which is not related to storm flows.

Nontributary flow is a third element of total flow. It is generally imported water released

in the upper basin for recharge in the lower basin Santa Ana Forebay.
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The Santa Ana River Watermaster calculates the amount and quality of total flow for

each water year October 1 to September 30. The Watermasters Annual Report is

used to determine compliance with the stipulated judgement referred to earlier which

set quality and quantity limits on the river. The Watermasters report presents

summary data compiled from the continuous monitoring of flow in cfs cubic feet per

second and salinity as EC electrical conductivity at the USGS Prado Gaging Station.

The Watermasters annual determination of total flow quality will be used to determine

compliance with the total flow objective in this Plan. In years of normal rainfall most of

the total flow of the river is percolated in the Santa Ana Forebay and directly affects

the quality of the groundwater. For that reason compliance with the total dissolved

solids TDS water quality objective for Reach 2 will be based on the five-year moving

average of the annual TDS content of total flow. Use of this moving average allows the

effects of wet and dry years to be smoothed out over the five-year period.

As was noted earlier the three components of base flow in the river are wastewater

rising water and nonpoint source discharges. These three components are present in

varying amounts throughout the year and the contributions and quality of each can be

affected by the regulatory activities of the Regional Board. The quantity of storm flow is

obviously highly variable programs to control its quality are in their nascent stages.

For these reasons water quality objectives for controllable constituents are set based

on the base flow of the river rather than on total flow.

The regulatory activities of the Regional Board include setting waste discharge

requirements on point source discharges. Waste discharges requirements are

developed on the basis of the limited assimilative capacity of the river see TDS and

Nitrogen Wasteload Allocation Chapter 5. Nonpoint source discharges generally

urban runoff nuisance water and agricultural tailwater will be regulated by requiring

compliance with Best Management Practices BMPs where appropriate. The rising

water component of base flow will be affected by the extraction of brackish

groundwater in several subbasins a Basin Plan implementation action by regulation

of wastewater discharges and other activities.

In order to determine whether the water quality and quantity objectives for base flow

in Reach 3 are being met the Regional Board will collect a series of grab and

composite samples when the influence of storm flows and nontributary flows is at a

minimum. This typically occurs during August and September. At this time of year

there is usually no water impounded behind Prado Dam. The volumes of storm

flows rising water and nonpoint source discharges tend to be low. The major

component of base flow at this time is municipal wastewater. The results of this

sampling will be compared with the continuous monitoring data collected by USGS

and data from other sources. These data will be used to evaluate the efficacy of

the Regional Boards regulatory approach including the TDS and nitrogen

wasteload allocations see Chapter 5. Additional sampling in Reach 3 by the Board

and other agencies will help evaluate the fate and effects of the various constituents

of base flow including the validity of the 50% nitrogen loss coefficient discussed in

Chapter 5.
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Future river flows and quality TDS and TIN were projected by computer models. The
results indicate that the objectives for TDS and total nitrogen will be met. The

objectives for individual mineral constituents are expected to be met if the TDS

objective is met.

Prado Basin Surface Water Management Zone

As discussed in Chapter 3 - Beneficial Uses the Prado Basin Management Zone

PBMZ is generally defined as a surface water feature within the Prado Basin. It is

defined by the 566-foot elevation above mean sea level along the Santa Ana River

and the four tributaries to the Santa Ana River in the Prado Basin Chino Creek
Temescal Creek Mill Creek and Cucamonga Creek. Nitrogen TDS and other

water quality objectives that have been established for these surface waters that

flow within the proposed PBMZ are shown in Table 4-1. For the purpose of

regulating discharges that would affect the PBMZ and downstream waters these

surface water objectives apply. This application of the existing surface water

objectives assures continued water quality and beneficial use protection for waters

within and downstream of the PBMZ.

MAXIMUM BENEFIT WATER QUALITY OBJECTIVES

As part of the 2004 update of the TDS/Nitrogen Management plan in the Basin

Plan several agencies proposed that alternative less stringent TDS and/ornitrate-nitrogenwater quality objectives be adopted for specific groundwater management
zones and surface waters. These proposals were based on additional

consideration of the factors specified in Water Code Section 13241 and the

requirements of the States antidegradation policy State Board Resolution No.68-16.Since the less stringent objectives would allow a lowering of water quality the

agencies were required to demonstrate that their proposed objectives would protect

beneficial uses and that water quality consistent with maximum benefit to the

people of the state would be maintained thus the use of the term maximum

benefit water quality objectives.

Appropriate beneficial use protection/maximum benefit demonstrations were made

by the Chino Basin Watermaster/Inland Empire Utilities Agency the Yucaipa Valley

Water District and the City of Beaumont/San Timoteo Watershed Management

Authority to justify alternative maximum benefit objectives for the Chino North

Cucamonga Yucaipa Beaumont and San Timoteo groundwater management
zones. These maximum benefit proposals which are described in detail in

Chapter 5 - Implementation entail commitments by the agencies to implement

specific projects and programs. While these agencies efforts to develop these

proposals indicate their strong interest to proceed with these commitments

unforeseen circumstances may impede or preclude it. To address this possibility

this Plan includes both the antidegradation and maximum benefit objectives for

the subject waters See Table 4-1. Chapter 5 specifies the requirements for
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implementation of these objectives. Provided that these agencies commitments

are met then the agencies have demonstrated maximum benefit and the

maximum benefit objectives included in Table 4-1 for these waters apply for

regulatory purposes. However if the Regional Board finds that these commitments

are not being met and that maximum benefit is thus not demonstrated then the

antidegradation objectives for these waters will apply. Chapter 5 also describes

the mitigation requirements that will apply should discharges based on maximum
benefit objectives occur unsupported by the demonstration of maximum benefit.

COMPLIANCE WITH OBJECTIVES Amended by Resolution No. 00-27 May 19
2000

The Regional Board recognizes that immediate compliance with new revised or

newly interpreted water quality objectives adopted by the Regional Board or the

State Water Resources Control Board or with new revised or newly interpreted

water quality criteria promulgated by the U.S. Environmental Protection Agency

may not be feasible in all circumstances. Where the Regional Board determines

that it is infeasible for a discharger to comply immediately with effluent limitations

specified to implement such objectives or criteria compliance shall be achieved in

the shortest practicable period of time not to exceed ten years after the adoption or

interpretation of applicable objectives or criteria. This provision authorizes

schedules of compliance for objectives and criteria that are adopted or revised or

newly interpreted after the effective date of this amendment July 15 2002.

REFERENCES

The Federal Clean Water Act 33 USC 466 et seq.

California Water Code Section 13000 Water Quality et seq.

California State Water Resources Control Board Water Quality Criteria Second

Edition 1963.

US EPA Ambient Water Quality Criteria for Ammonia 1984.

US EPA Memorandum Revised Tables for Determining Average Freshwater

Ammonia Concentrations 1992.

California State University Fullerton Investigation of Un-ionized Ammonia in the

Santa Ana River Final Project Report February 1988.

California Regional Water Quality Control Board Public Workshop - Review of the

Un-ionized Ammonia Objective - Summary of Findings Recommendations Staff

Report December 1988.

Santa Ana Watershed Project Authority Final Report Santa Ana RiverUse-AttainabilityAnalysis June 1992.
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California Regional Water Quality Control Board Resolution No. 93-64 Resolution

Amending the Water Quality Control Plan to Set Site-Specific Water Quality Objectives

for Cadmium Copper and Lead in the Middle Santa Ana River October 1993.

ENSR Consulting and Engineering Short-Term Chronic Toxicity of Un-ionized

Ammonia to Fathead Minnows Pimephales promelas in a Site Water September
1993.

California Code of Regulations CCR Division 4 Chapter 15 Article 16 64449

Wildermuth Environmental Inc. TINITDS - Phase 2A of the Santa Ana Watershed

Development of Groundwater Management Zones Estimation of Historic and Current

TDS and Nitrogen Concentrations in Groundwater Final Technical Memorandum
July 2000.

40 Code of Federal Regulations CFR Chapter 1 1433

The Resources Agency of California State Water Resources Control Board
Publication No. 3-1 Water Quality Criteria pages 258-26 1963

US Geological Survey Basic Ground-Water Hydrology Water Supply Paper 2220

pages 64-65 1984

California State ýiVater Resources Control Board Irrigation with Reclaimed Municipal

Wastewater A Guidance Manual Report No. 84-1 wr July 1984.
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Table 4-2

4-Day Average Concentration for Ammonia
Salmonids or Other Sensitive Coldwater Species Present

COLD

Un aanixed

ýK Ammonýa

Temperature C

.ý-..-..-..___.-___.__-...ý_... .
s

5 10 15 20 25 30

6.50 0.0004 0.0005 0.0007 0.0010 0.0010 0.0010 0.0010

6.75 0.0006 0.0009 0.0013 0.0018 0.0018 0.0018 0.0018

7.00 0.0011 0.0016 0.0022 0.0031 0.0031 0.0031 0.0031

7.25 0.0020 0.0028 0.0040 0.0056 0.0056 0.0056 0.0056

7.50 0.0035 0.0050 0.0070 0.0099 0.0099 0.0099 0.0099

pH 7.75 0.0069 0.0097 0.0137 0.0194 0.0194 0.0194 0.0194

8.00 0.0080 0.0112 0.0159 0.0224 0.0224 0.0224 0.0224

8.25 0.0080 0.0112 0.0159 0.0224 0.0224 0.0224 0.0224

8.50 0.0080 0.0112 0.0159 0.0224 0.0224 0.0224 0.0224

8.75 0.0080 0.0112 0.0159 0.0224 0.0224 0.0224 0.0224

9.00 0.0080 0.0112 0.0159 0.0224 0.0224 0.0224 0.0224

Tataf Ammonia
ý

Temperature C

mgfitýrN-r 0 5 10 15 20 25 30

6.50 1.36 1.27 1.20 1.15 0.796
v

0.556T 0.393

6.75 1.36 1.27 1.20 1.15 0.796 0.556 0.393

7.00 1.36 1.27 1.20 1.16 0.798 0.558 0.395

7.25 1.36 1.27 1.20 1.16 0.800 0.560 0.397

7.50 1.36 1.27 1.21 1.16 0.804 0.565 0.402

pH 7.75 1.49 1.40 1.33 1.28 0.890 0.627 0.448

8.00 0.974 0.913 0.871 0.844 0.589 0.418 0.302

8.25 0.551 0.519 0.497 0.484 0.341 0.245 0.179

8.50 0.313 0.297 0.286 0.282 0.202 0.147 0.111

8.75 0.180 0.172 0.168 0.169 0.123 0.093 0.072

9.00 0.105 0.101 0.101 0.105 0.079 0.062 0.050
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Table 4-3

4-Day Average Concentration for Ammonia
Salmonids or Other Sensitive Coldwater Species Absent

WARM

Untonized

Am_monta ý
ý

Temperature C

mg/Itter N ý

.. ý

0 5 10 15 20 25 30

6.50 0.0006 0.0008 0.0012 0.0017 0.0024 0.0024 0.0024

6.75 0.0010 0.0015 0.0021 0.0030 0.0042 0.0042 0.0042

7.00 0.0019 0.0026 0.0037 0.0053 0.0074 0.0074 0.0074

7.25 0.0033 0.0047 0.0066 0.0094 0.0132 0.0132 0.0132

7.50 0.0059 0.0083 0.0118 0.0166 0.0235 0.0235 0.0235

pH 7.75 0.0115 0.0162 0.0229 0.0324 0.0458 0.0458 0.0458

8.00 0.0133 0.0188 0.0265 0.0375 0.0530 0.0530 0.0530

8.25 0.0133 0.0188 0.0265 0.0375 0.0530 0.0530 0.0530

8.50 0.0133 0.0188 0.0265 0.0375 0.0530 0.0530 0.0530

8.75 0.0133 0.0188 0.0265 0.0375 0.0530 0.0530 0.0530

9.00 0.0133 0.0188 0.0265 0.0375 0.0530 0.0530 0.0530

TotalAminania ..-. Temperature C

rrig/Itter ýYý 0 5 10 15 20 25 30

6.50 2.27 2.12 2.01 1.93 1.88 1.31 0.928

6.75 2.27 2.12 2.01 1.93 1.88 1.31 0.930

7.00 2.27 2.12 2.01 1.93 1.89 1.32 0.933

7.25 2.27 2.12 2.01 1.94 1.89 1.32 0.939

7.50 2.27 2.13 2.02 1.95 1.90 1.33 0.949

pH 7.75 2.49 2.34 2.22 2.14 ý 2.10 1.48 1.06

8.00 1.63 1.53 1.46 1.41 1.39 0.987 0.173

8.25 0.922 0.868 0.831 0.811 0.806 0.578 0.424

8.50 0.524 0.496 0.479 0.472 0.476 0.348 0.262

8.75 0.301 0.287 0.281 0.282 0.291 0.219 0.170

9.00 0.175 0.170 0.170 0.175 0.187 0.146 0.119

i The values maybe conservative however. If a more refined criterion is desired EPA recommends a site-specific

Criteria modification.
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Table 4-4

Equations Used to Calculate UIA-N and Total Ammonia -N

Water Quality Objectives for COLD and WARM Waterbodies

CaLD ChroniC U TA N ý 05T515 15T30

6.5pH7.7 0.0223 0.0158

108.3-.03T-pH 1 07.7-pH

7.7pH8 0.0396 0.0280

100.6-0.03T108.0-0.03T-p 1 107.4-pH

8pH9 0.0317 0.0224

100.6-0.03T

VIIi4R M-Ciiron ic U- IA 0T15 15T30

6.5pH7.7

7.7pH8

8pH9

Total Ammonia-N Objectives

0.0372

1 08.3-.03T-pH

0.0662

1 O 0.6-0.03T1 O 8.0-0.03T-p H

0.0530

100.6-0.03T

NH3-NUTA-N1100.09018
2729.92

pH
T273.15

Note For all equations T is the temperature in C

0.0372

107.7-pH

0.0662

1 107.4-pH

0.0530
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CHAPTER 3. WATER QUALITY
OBJECTIVES

Section 13241 Division 7 of the California Water Code A prerequisite to water quality control planning is the

specifies that each Regional Water Quality Control establishment of a base or reference point. The base in

Board shall establish water quality objectives which in this instance was various general and specific water

the Regional Boards judgment are necessary for the qaality criteria previously found acceptable for

reasonable protection of beneficial uses and for the particular beneficial uses or selected sources of waste.

prevention of nuisance. Current teclmical guidelines available historical data

and enforcement feasibility were given full

Section 303 of the 1972 Amendments to the federal consideration in formulating water quality objectives.

Water Pollution Control Act requires the State to submit

to the Administrator of the U.S. Environmental A distinction is made here between the terms water

Protection Agency U.S. EPA for approval all new or quality objectives and water quality standards. Water

revised water quality standards which are established quality objectives have been adopted by the State and

for surface and ocean waters. Under federal when applicable extended as federal water quality

termnlology water quality standards consist of standards. Water quality standards previously

beneficial uses enumerated in Chapter Two and water mentioned in this chapters introduction pertain to

quality objectives contained in this chapter. navigable waters and become legally enforceable criteria

when accepted by the U.S. EPA Regional

Water quality objectives contained herein are designed Administrator.

to satisfy all State and federal requirements.

Point and nonpoint water pollution sources described

As new infonnation becomes available the Regional herein have the same meaning as defined in the federal

Board will review the appropriateness of objectives Water Pollution Control Act. Point sources are waste

contained herein. These objectives are subject to public loads from identifiable sources such as municipal

hearing at least once during each three-year period discharges industrial discharges vessels controllable

following adoption of this plail for the purpose of review stonn waters fish hatchery discharges confined animal

and modification as appropriate. operations and agricultural drains. Nonpoint sources

are waste loads resulting from land use practices where

wastes are not collected and disposed of in any readily

identifiable manner. Examples include urban drainage

agricultural i-unoff road construction activities mining

CO N S IDE RAT IO N S IN grassland management logging and other harvest

activities and natural sources such as effects of fire

S E L E CT IN V Y YAT E R flood and landslide. The distinction between point

QUALITY OBJECTIVES sources and diffuse sources is not always clear but

generally applies to the practicality of waste load

control.

The aforernentioned 1972 Amendments to the federal

Water Pollution Control Act declare that a national goal

is elimination of discharge of pollutants into navigable

waters.

Water quality objectives for the Central Coastal Basin

satisfy State and federal requirements to protect waters

for the beneficial uses in Chapter Two and are

consistent with all existing statewide plans and policies.
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II. WATER QUALITY II.A. ANTI-DEGRADATION

OBJECTIVES POLICY

The water quality objectives which follow supersede and

replace those contained in the 1967 Water Quality

Control Policies the Interim Water Quality Control

Plan for the Central Coastal Basin adopted by the

Regional Board in 1971 including all existing

revisions and the Water Quality Control Plan Report

for the Central Coastal Basin adopted by the Regional

Board in 1974.

Controllable water quality shall confoi-m to the water

quality objectives contained herein. When other

conditions cause degradation of water quality beyond

the levels or limits established as water quality

objectives controllable conditions shall not cause

further degradation of water quality.

Controllable water quality conditions are those actions

or circumstances resulting from mans activities that

may influence the quality of the waters of the State and

that may be reasonably controlled.

Water quality objectives are considered to be necessary

to protect those present and probable future beneficial

uses enumerated in Chapter Two of this plan and to

protect existing high quality waters of the State. These

objectives will be achieved primarily through the

establishment of waste discharge requirements and

through implementation of this water quality control

plan.

In setting waste discharge requirements the Regional

Board will consider the potential impact on beneficial

uses within the area of influence of the discharge the

existing quality of receiving waters and the appropriate

water quality objectives. The Regional Board will make

a finding of beneficial uses to be protected and establish

waste discharge requirements to protect those uses and

to meet water quality objectives.

Several water quality objectives listed herein originate

from the California Code of Regulations Title 22. If

Title 22 concentrations are amended Basin Plan

objectives ai-e automatically amended to correspond

with the new regulations.

Wherever the existing quality of water is better than the

quality of water established herein as objectives such

existing quality shall be maintained unless otherwise

provided by the provisions of the State Water Resources

Control Board Resolution No. 68-16 Statement of

Policy with Respect to Maintaining High Quality of

Waters in Califomia including any revisions thereto.

A copy of this policy is included in the Appendix.

II.A.1. OBJECTIVES FOR OCEAN
WATERS

The provisions of the State Boards Water Quality

Control Plan for Ocean Waters of California Ocean

Plan Water Quality Control Plan for Control of

Temperature in the Coastal and Interstate Waters and

Enclosed Bays and Estuaries of California Thermal

Plan and any revisions thereto shall apply in their

entirety to affected waters of the basin. The Ocean and

Thermal Plans shall also apply in their entirety to

Monterey Bay and Carmel Bay. Copies of these plans

are included verbatim in the Appendix.

In addition to provisions of the Ocean Plan and Thermal

Plan the following objectives shall also apply to all

ocean waters including Monterey and Carmel Bays

Dissolved Oxygen

The mean annual dissolved oxygen concentration shall

not be less than 7.0 mg/l nor shall the minimum

dissolved oxygen concentration be reduced below 5.0

mg/l at any time.

The pH value shall not be depressed below 7.0 nor

raised above 8.5.
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Radioactivity Settleable Material

Radionuclides shall not be present in concentrations Waters shall not contain settleable material in

that are deleterious to human plant animal or aquatic concentrations that result in deposition of material that

life or result in the accumulation of radionuclides in the causes nuisance or adversely affects beneficial uses.

food web to an extent which presents a hazard to

human plant animal or aquatic life. Oil and Grease

II.A.2. OBJECTIVES FOR ALL
INLAND SURFACE WATERS
ENCLOSED BAYS AND
ESTUARIES

II.A.2.a. GENERAL OBJECTIVES

Waters shall not contain oils greases waxes or other

similar materials in concentrations that result in a

visible film or coating on the surface of the water or on

objects in the water that cause nuisance or that

otherwise adversely affect beneficial uses.

Biostimulatory Substances

Waters shall not contain biostimulatory substances in

concentrations that promote aquatic growths to the

extent that such growths cause nuisance or adversely

affect beneficial uses.

The following objectives apply to all inland surface

waters enclosed bays and estuaries of the basin

Color

Waters shall be fi-ee of coloration that causes nuisance

or adversely affects beneficial uses. Coloration

attributable to materials of waste origin shall not be

greater than 15 units or 10 percent above natural

background color whichever is greater.

Tastes and Odors

Waters shall not contain taste or odor-producing

substances in concentrations that impart undesirable

tastes or odors to fish flesh or other edible products of

aquatic origin that cause nuisance or that adversely

affect beneficial uses.

Floating Material

Waters shall not contain floating material including

solids liquids foams and scum in concentrations that

cause iiuisance or adversely affect beneficial uses.

Suspended Material

Waters shall not contain suspended material in

concentrations that cause nuisance or adversely affect

beneficial uses.

Sediment

The suspended sediment load and suspended sediment

discharge rate of surface waters shall not be altered in

such a mamler as to cause nuisance or adversely affect

beneficial uses.

Turbidity

Waters shall be free of changes in turbidity that cause

nuisance or adversely affect beneficial uses.

Increase in turbidity attributable to controllable water

quality factors shall not exceed the following limits

1. Where natural turbidity is between 0 and 50 Jackson

Turbidity Units JTU increases shall not exceed 20

percent.

2. Where natural turbidity is between 50 and 100 JTU
increases shall not exceed 10 JTU.

3. Where natural turbidity is greater than 100 JTU
increases shall not exceed 10 percent.

Allowable zones of dilution within which higher

concentrations will be tolerated will be defined for each

discharge in discharge permits.
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pH become available and source control of toxic substances

is encouraged.

For waters not mentioned by a specific beneficial use

the pH value shall not be depressed below 7.0 or raised The discharge of wastes shall not cause concentrations

above 8.5. of unionized ammonia NH3 to exceed 0.025 mg/l

as N in receiving waters.

Dissolved Oxygen

Pesticides

For waters not mentioned by a specific beneficial use

dissolved oxygen concentration shall not be reduced No individual pesticide or combination of pesticides

below 5.0 mg/l at any time. Median values should not shall reach concentrations that adversely affect

fall below 85 percent saturation as a result of beneficial uses. There shall be no increase in pesticide

controllable water quality conditions. concentrations found in bottoin sediments or aquatic

life.

Temperature

For waters where existing concentrations are presently

Temperature objectives for Enclosed Bays and Estuaries nondetectable or where beneficial uses would be

are as specified in the Water Quality Control Plan for impaired by concentrations in excess of nondetectable

Control of Temperature in the Coastal and Interstate levels total identifiable chlorinated hydrocarbon

Waters and Enclosed Bays and Estuaries of California pesticides shall not be present at concentrations

including any revisions thereto. A copy of this plan is detectable within the accuracy of analytical methods

included in the Appendix. prescribed in StandardMethods for the Examination of

Water and Wastewater latest edition or other

Natural receiving water temperature of intrastate waters equivalent methods approved by the Executive Officer.

shall not be altered unless it can be demonstrated to the

satisfaction of the Regional Board that such alteration in Chemical Constituents

temperature does not adversely affect beneficial uses.

Where wastewater effluents are returned to land for

Toxicity inigation uses regulatory controls shall be consistent

with Title 22 of the California Code of Regulations and

All waters shall be maintained free of toxic substances other relevant local controls.

in concentrations which are toxic to or which produce

detrimental physiological responses in human plant Other Or agnics

animal or aquatic life. Compliance with this objective

will be determined by use of indicator organisms Waters shall not contain organic substances in

analyses of species diversity population density growth concentrations greater than the following

anomalies toxicity bioassays of appropriate duration or

other appropriate methods as specified by the Regional

Board.

Survival of aquatic life in surface waters subjected to a

waste discharge or other controllable water quality

conditions shall not be less than that for the same water

body in areas unaffected by the waste discharge or

when necessary for other control water that is

consistent with the requirements for experimental

water as described in Standard Methods for the

Methylene Blue

Activated Substances 0.2 mg/1

Phenols 0.1 mg/1

PCBs 0.3 g/1

Phthalate Esters 0.002 g/1

Radioactivity

1xamination of Water andWastewater latest edition. Radionuclides shall not be present in concentrations

As a minimum compliance with this objective shall be that are deleterious to human plant animal or aquatic

evaluated with a 96-hour bioassay. life or result in the accumulation of radionuclides in the

food web to an extent which presents a hazard to

In addition effluent limits based upon acute bioassays human plant animal or aquatic life.

of effluents will be prescribed where appropriate

additional numerical receiving water objectives for

specific toxicants will be established as sufficient data
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MUNICIPAL AND DOMESTIC SUPPLY MUN

pH

The pH value shall neither be depressed below 6.5 nor

raised above 8.3.

Waters shall not contain concentrations of chemical

constituents in amounts which adversely affect the

agricultural beneficial use. Interpretation of adverse

effect shall be as derived from the University of

California Agricultural Extension Service guidelines

provided in Table 3-3.

Organic Chemicals

All inland surface waters enclosed bays and estuaries

shall not contain concentrations of organic chemicals in

excess of the limiting concentrations set forth in

Califomia Code of Regulations Title 22 Chapter 15

Article 5.5 Section 64444.5 Table 5 and listed in Table

3-1.

Chemical Constituents

Waters shall not contain concentrations of chemical

constituents in excess of the limits specified in

California Code of Regulations Title 22 Article 4
Chapter 15 Section 64435 Tables 2 and 3 as listed in

Table 3-2.

Phenol

Waters sl-iall not contain phenol concentrations in

excess of 1.0 g/1.

Radioactivity

Waters shall not contain concentrations of radionuclides

in excess of the limits specified in Califoniia Code of

Regulations Title 22 Chapter 15 Article 5 Sections

64441 and 64443 Table 4.

AGRICULTURAL SUPPLY AGR

pH

The pH value shall neither be depressed below 6.5 nor

raised above 8.3.

In addition waters used for irrigation and livestock

watering shall not exceed concentrations for those

chemicals listed in Table 3-4. Salt concentrations for

irrigation waters shall be controlled through

implementation of the anti-degradation policy to the

effect that mineral constituents of currently or

potentially usable waters shall not be increased. It is

emphasized that no controllable water quality factor

shall degrade the quality of any ground water resource

or adversely affect long-term soil productivity.

Wher wastewater effluents are returned to land for

in-igation uses regulatory controls shall be consistent

with Title 22 of the California Code of Regulations and

with relevant controls for local irrigation sources.

WATER CONTACT RECREATION REC-1

pH

The pH value shall neither be depressed below 6.5 nor

raised above 8.3.

Bacteria

Fecal coliform concentration based on a minimum of

not less than five samples for any 30-day period shall

not exceed a log mean of 200/100 ml nor shall more

than ten percent of total samples during any 30-day

period exceed 400/100 ml.

NON-CONTACT WATER RECREATION

REC-2

Dissolved Oxygen

Dissolved oxygen concentration shall not be reduced

below 2.0 mg/1 at any time.

The pH value shall neither be depressed below 6.5 nor

raised above 8.3.

Cheinical Constituents
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Table 3-1. Organic Coincentrations Not to be Exceeded in Domestic or Municipal Supply

Constituent

Maximum
Contaminant

Level MCL mg/l

a Chlorinated Hydrocarbons

Endrin 0.0002

Lindane 0.004

Methoxychlor 0.1

Toxaphene 0.005

b Chlorophenoxys

24-D 0.1

245-TP Silvex 0.01

c Synthetics

Atrazine 0.003

Bentazon 0.018

Benzene 0.001

Carbon Tetrachloride 0.0005

Carbofuran 0.018

Chlordane 0.0001

12-Dibromo-3-chloropropane 0.0002

14-Dichlorobenzene 0.005

11-Dichloroethane 0.005

12-Dichloroethane 0.0005

cis- 12-Dichloroethylene 0.006

trans-l2-Dichloroethylene 0.01

11-Dichloroethylene 0.006

12-Dichloropropane 0.005

13-Dichloropropene 0.0005

Di2-ethylhexyl phthalate 0.004

Ethylbenzene 0.680

Ethylene Dibromide 0.00002

Glyphosate 0.7

Heptachlor 0.00001

Heptachlor epoxide 0.00001

Molinate 0.02

Monochlorobenzene 0.030

Simazine 0.010

1122-Tetrachloroethane 0.001

Tetrachloroethylene 0.005

Thiobencarb 0.07

1 1 1 -Trichloroethane 0.200

112-Trichloroethane 0.032

Trichloroethylene 0.005

Trichlorofluromethane 0.15

112-Trichloro- 122-Trifluoroethane 1.2

Vinyl Chloride 0.0005

Xylenes 1.750

MCL is for either a single isomer or the sum of the isomers.
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Table 3-2 Inorganic and Fluoride Concentrations Not to be Exceeded in Domestic or

lviunici ai zu iy

Limiting Concentration .mg/

Maximum

Constituent Lower Optimum Upper Contaminant

Level

Temperature F Fluoride

53.7 and below 0.9 1.2 1.7 2.4

53.8 to 58.3 0.8 1.1 1.5 2.2

58.4 to 63.8 0.8 1.0 1.3 2.0

63.9 to 70.60 0.7 0.9 1.2 1.8

70.7 to 79.2 0.7 0.8 1.0 1.6

79.3 to 90.5 0.6 0.7 0.8 1.4

Inorganic Chemicals Maximum

Contaminant

Level

Aluminum 1

Arsenic 0.05

Barium 1

Cadmium 0.010

Chromium 0.05

Lead 0.05

Mercury 0.002

Nitrate as NO3 45

Selenium 0.01

Silver 0.05

Annual Average of Maximum Daily Air Temperature F based on temperature data obtained for a

minimum of five years.
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Table 3-3. Guidelines for Interpretation of Quality of Water for Irrigat

Water Oualitv Guidelines

Problein and Related Constituent No Probleni Increasing Problems

Salinity

EC of
irrigation water nunlio/cm 0.75 0.75 -3.0 3.0

Penneability

EC of
irrigation water minho/cm 0.5 0.5 0.2

SAR adjusted 6.0 6.0 - 9.0 9.0

Specific
ion toxicity from root absorptiond

Sodium evaluate by adjusted SAR 3 3.0 - 9.0 9.0

Chloiide

ine/I 4 4.0 - 10 10

mg/I 142 142 - 355 355

Boron nig/1
0.5 0.5 - 2.0 2.0- 10.0

Specifi ion toxicity frotn foliar absorptionsprinklers

Soditan

me/I 3.0 3.0 -

69 69 -

Chloride

3.0 3.0

I
106 106

Miscellaneou

NH4 - N mg/I
for sensitive

crops
5 5 - 30 30

N03 - N mgll for sensitive crops 5 5 - 30 30

HCO3 only with overhead
sprinklers

me/I 1.5 1.5 - 8.5 8.5

90 90 - 520 520

Nonnal range 6.5 - 8.4 -

Intapretations are based on possible effects of constituents on crops and/or soils. Guidelines are flexible and sltould be modified when warranted by

local expeiienee or special conditions of crop soil and method of irrigation.

b Assumes water for crop plus needed water for
leaching requirement LR will be

applied. Crops vary in tolerance to salinity. Refer to tables for crop

tolerance and LR. The mmho/cm x 640 approximate total dissolved solids TDS in mg/I or ppin mmho x 1000 micromhos.

Adjustcd SAR sodium adsorption ratio is calculated from a modified equation developed by U.S. Salinity Laboratory to include added effects of

preeipitation and dissolution of ealcium in soils and related to CO HCO3 concentrations.

To evaluate sodium pemieability haaard Adjusted SAR - Na/1/2 Ca Mg 12
I 8.4 - pHc.

Refer to Appendix for calculation assistance.

SAR cati be reduced if necessary by adding grypsum. Amount of gypsum required GR to reduce a hazardous SAR to any desired SAR SAR desirel

can be calculated as follows

2 2

SAR 2 desired
Ca Mg 1234

Note Na and Ca Mg should be in me/I. GR will be in lbs. of 100 percent gypsu n per acre foot of applied water.

d Most tree crops and woody omamentals are sensitive to sodium and chloride use values shown. Most annual crops are not sensitive

use salinity tolerance tables. For boron sensitivity refer to boron tolerance tables.

e Leaf areas wet by sprinklers rotating heads niay
show a leaf bum due to sodium or chloride absorption under low liumidity/high evaporation

conditions. Evaporation increases ion concentration in water films on leaves between rotations of
sprinkler heads.

Excess N may affect production or quality of ccrtain crops e.g. sugar beets citrus avocados apricots
etc.

I mg/I NO3 - N 2.72 lbs. N/acre foot of
applied water. HCO3 with overhead sprinkler irrigation may cause a white carbonate deposit to form on

fniit and leaves.
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Table 3-4. Water Quality Objectives for Agricultural Water Use

Maximum Concentration ýmý/11a

ELEMENT Irrigation Livestock

supply
b

watering

Aluminum 5.0 5.0

Arsenic 0.1 0.2

Beryllium 0.1--Boron0.75 5.0

Cadmiuin 0.01 0.05

Chromium 0.10 1.0

Cobalt 0.05 1.0

Copper 0.2 0.5

Fluoride 1.0 2.0

Iron 5.0--Lead5.0 0.1

Lithium 2.5a--Manganese0.2--Mercury-- 0.01

Molybdenum 0.01 0.5

Nickel 0.2--NitrateNitrite -- 100

Nitrite -- 10

Seleniuin 0.02 0.05

Vanadium 0.1 0.10

Zinc 2.0 25

Values based primarily on Water Quality Criteria 1972 National Acadeiny of Sciences-National Academy of

Engineers Environmental Study Board ad hoc Committee on Water Quality Criteria furnished as

recommended guidelines by University of California Agriculture Extension Service January 7 1974

maximum values are to be considered as 90 percentile values not to be exceeded.

Values provided will noi-mally not adversely affect plants or soils no data available for mercury silver tin

titanium and tungsten.

Lead is accumulative and problems may begin at threshold value 0.05 mg/1.

Recommended maximum concentration for irrigation citrus is 0.075 mg/l.
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Bacteria Temperature

Fecal coliform concentration based on a minimum of At no time or place shall the temperature of any water

not less than five samples for any 30-day period shall be increased by more than 5F above natural receiving

not exceed a log mean of 2000/100 ml nor shall more temperature.

than ten percent of samples collected during any 30-day

period exceed 4000/100 ml. Chemical Constituents

COLD FRESHWATER HABITAT COLD
Waters shall not contain concentrations of chemical

constituents known to be deleterious to fish or wildlife

in excess of the limits listed in Table 3-5.

1H

The pH value shall not be depressed below 70 or raised

above 8.5. Changes in normal ambient pH levels shall

not exceed 0.5 in fresh waters.

FISH SPAWNING SPWN

Cadmium

Dissolved Oxyjzen Cadmium shall not exceed .00 mg/l in hard water or

.000 mg/l in soft water at any time. Hard water is

The dissolved oxygen concentration shall not be reduced defined as water exceeding 100 mg/l CaC03.

below 7.0 mg/l at any time.

Temperature

Dissolved Oxygen

The dissolved oxygen concentration shall not be reduced

At no time or place shall the temperature be increased below 7.0 mg/l at any time.

by more than 5F above natural receiving water

temperature.

Chemical Constituents

MARINE HABITAT MAR

Waters shall not contain concentrations of chemical

constituents known to be deleterious to fish or wildlife

in excess of the limits listed in Table 3-5.

pH

The pH value shall not be depressed below 7.0 or raised

above 8.5.

WARM FRESHWATER HABITAT WARM Changes in normal ambient pH levels shall not exceed

0.2 units.

PH

The pH value shall not be depressed below 7.0 or raised

above 8.5.

Dissolved Oxygen

The dissolved oxygen concentration shall not be reduced

below 7.0 mg/l at any time.

Changes in normal ambient pH levels shall not exceed

0.5 in fresh waters.

Dissolved Oxygen

The dissolved oxygen concentration shall not be reduced

below 5.0 mg/l at any time.

Chemical Constituents

Waters shall not contain concentrations of chemical

constituents known to be deleterious to fish or wildlife

in excess of limits listed in Table 3-6.
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Table 3-5 Toxic Metal Concentrations not to be Exceeded in Aquatic Liie Habitats mg/1

Freshwater COLD W

METAL HARD
100 mg/1 CaCO3

SOFT

100 mg/1 CaCO3

Cadmium .0 .00

Chromium .0 .0

Copper .0 .0

Lead .0 .0

Mercuryd .000 .000

Nickele

Zinc .00

Based on limiting values recommended in the National Academy of Sciences-National Academy of

Engineers WaterJualiý ý_ Ci-iteria 1972. Values are 90 percentile values except as noted in qualifying

note d.

Revision of Table 3-5 is cutrently in progress by the Regional Board.

Lower cadmium values not to be exceeded for ciustaceans and waters designated SPWN are 0.003

mg/l in hard water and 0.0004 mg/l in soft water.

Total mercury values should not exceed 0.05 g/1 as an average value maximum acceptable

concentration of total mercury in any aquatic organism is a total B.O.D. burden of 0.5 g/1 wet weight.

Value cited as objective pertains to nickel salts not pure metallic nickel.
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Table 3-6. Toxic Metal Concentrations Not to be Exceeded in

Marine Habitats nig/P

METAL MARINE

MAR

Cadmium .000

Chromium .0

Copper .0

Lead .0

Mercury .000

Nickel .00

Zinc .0

Based on limiting values recommended in the Natlonal Academy ofSciences-National
Acadeiny of Engineers Water Oualitv Criteria 1972. Values are 90

percentile valucs ettcept as noted in qualifying note c.
Revision of Table 3-6 is currently in progress by the Regional Board.

Total mercury values should not exceed 0.05 g/I as an average value maximum

aeeeptable concentration of total mereury in any aquatic organism is a total

B.O.D. burden of 0.05 g/1 net weight.

Value cited as objeetive pertains to nickel salts not pure metallic nickel.

SHELLFISH HARVESTING SHELL

Chroniium

The maximum permissible value for waters designated

SHELL shall be 0.01 mg/l.

Bacteria

At all areas where shellfish may be harvested for human

consumption the median total coliform concentration

thi-oughout the water column for any 30-day period

shall not exceed 70/100 ml nor shall more than ten

percent of the samples collected during any 30-day

period exceed 230/100 ml for a five-tube decimal

dilution test or 330/100 ml when a three-tube deeimal

dilution test is used.

II.A.3. WATER QUALITY
OBJECTIVES FOR SPECIFIC

INLAND SURFACE WATERS
ENCLOSED BAYS AND
ESTUARIES

Certain water qualiry objectives have been established

for selected surface waters these objectives are intended

to serve as a water quality baseline for evaluating water

quality management in the basin. Median values

shown in Table 3-7 for surface waters are based on

available data.

It must be recognized that the median values indicated

in Table 3-7 are values representing gross areas of a

water body. Specific water quality objectives for a

particular area may not be directly related to the

objectives indicated. Therefore application of these

objectives must be based upon consideration of the

surface and ground water quality naturally present i.e.

waste discharge requirements must adhere to the

previously stated objectives and issuance of

requirements must be teinpered by consideration of

beneficial uses within the immediate influence of the

discharge the existing quality of receiving waters and

water quality objectives. Consideration of beneficial

uses includes 1 a specific enumeration of all

beneficial uses potentially to be affected by the waste

discharge 2 a determination of the relative importance

of competing beneficial uses and 3 impact of the

discharge on existing beneficial uses. The Regional

Board will make a judgment as to the priority of

dominant use and minimize the impact on competing

uses while not allowing the discharge to violate

receiving water quality objectives.

As part of the States continuing planning process data

will be collected and numerical water quality objectives

will be developed for those mineral and nutrient

constituents where sufficient information is presently

not available for the establishment of such objectives.
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Table 3-7. Surface Water Quality Objectives mg/la

Sub-Basin/Sub-Area TDS Cl

Santa Ynez

Cachuma Reservoir 600 20 220 0.4 50

Solvang 700 50 250 0.4 60

Lompoc 1000 100 350 0.4 100

Santa Maria

Cuyama River Near Garey 900 50 400 0.3 70

Sisquoc River Near Garey 600 20 250 0.2 50

Estero Bay

Santa Rosa Creek 500 50 80 0.2 50

Chorro Creek 500 50 50 0.2 50

San Luis Obispo Creek 650 100 100 0.2 50

Airoyo Grande Creek 800 50 200 0.2 50

Salinas River

Salinas River

Above Bradley 250 20 100 0.2 20

Above Spreckles 600 80 125 0.2 70

Gabilari Tributary 300 50 50 0.2 50

Diablo Tributary 1200 80 700 0.5 150

Nacinliento River 200 20 50 0.2 20

San Antonio River 250 20 80 0.2 20

Carmel River 200 20 50 0.2 20

Monterey Coastal

Big Sw- River 200 20 20 0.2 20

Pajaro River

at Chittenden 1000 250 250 1.0 200

San Benito River 1400 200 350 1.0 250

Llagas Creek 200 10 20 0.2 20

Big Basin

Boulder Creek 150 10 10 0.2 20

Zayante Creek 500 50 100 0.2 40

San Lorenzo River

Above Bear Creek 400 60 80 0.2 50

At Tait Street Check Dam 250 30 60 0.2 25

Objectives shown are annual mean values. Objectives are based on preservation of existing quality or water quality

enhancement believed attainable following control of point sources
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A specific monthly mean objective for Nitrate as NO3
of 0.25 mg/1 shall apply to both the upper and lower San Ground waters shall not contain concentrations of

Lorenzo River to protect beneficial uses from adverse chemical constituents in excess of the limits specified in

biostimulatory effects. Specific biostimulant objectives California Code of Regulations Title 22 Chapter 15

for other surface waters will be added to this section in Article 4 Section 64435 Tables 2 and 3.

tabular form once they are determined from further

studies. Radioactivity

II.A.4. OBJECTIVES FOR
GROUND WATER

Ground waters shall not contain concentrations of

radionuclides in excess of the limits specified in

California Code of Regulations Title 22 Chapter 15

Article 5 Section 64443 Table 4.

II.A.4.a. GENERAL OBJECTIVES

The following objectives apply to all ground waters of

the basin.

Tastes and Odors

Ground waters shall not contain taste or odor producing

substances in concentrations that adversely affect

beneficial uses.

Radioactivity

Radionuclides shall not be present in concentrations

that are deleterious to human plant animal or aquatic

life or result in the accumulation of radionuclides in the

food web to an extent which presents a hazard to

1-iuman plant animal or aquatic life.

MUNICIPAL AND DOMESTIC SUPPLY MUN

Bacteria

The median concentration of coliform organisms over

any seven-day period shall be less than 2.2/100 ml.

Organic Chemicals

Ground waters shall not contain concentrations of

organic chemicals in excess of the limiting

concentrations set forth in California Code of

Regulations Title 22 Chapter 15 Article 5.5 Section

64444.5 Table 5 and listed in Table 3-1.

Chemical Constituents

AGRICULTURAL SUPPLY AGR

Ground waters shall not contain concentrations of

chemical constituents in amounts that adversely affect

such beneficial use. Interpi-etation of adverse effect

shall be as derived from the University of California

Agricultural Extension Service guidelines provided in

Table 3-3.

In addition water used for ilTigation and livestock

watering shall not exceed the concentrations for those

chemicals listed in Table 3-4. No controllable water

quality factor shall degrade the quality of any ground

water resource or adversely affect long-term soil

productivity. The salinity control aspects of ground

water management will account for effects from all

sources.

II.A.5. OBJECTIVES FOR
SPECIFIC GROUND WATERS

Certain water quality objectives have been established

for selected ground waters these objectives are intended

to serve as a water quality baseline for evaluating water

quality management in the basin. The median values

for ground waters are shown in Table 3-8.

111-14 September 8 1994
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Table 3-8. Median Ground Water Objectives

Sub-basin/Sub-Area TDS Cl SO4

South Coast

Goleta 1000 150 250 0.2 150

Santa Barbara 700 50 150 0.2 100

Carpinteria 700 100 150 0.2 100

Santa Ynez

SantaYnez 600 50 10 0.5 20 1

Santa Rita 1500 150 700 0.5 100 1

Lonipoc Plairnt 1250 250 500 0.5 250 2

Lompoc Uplandt 600 150 100 0.5 100 2

Lompoc Terrace 750 210 l00 0.3 130 7

San Antonio Creek 600 150 150 0.2 100

Santa Maria

Upper Guadaluper 1000a 165 500d 0.5 230 1.4

Lower Guadaluper 1000 85 500d 0.2 90 2.0

Lower Nipomo Mesat 710 95 250 0.15 90 5.7

Orcuit 740 65 300 0.1 65 2.3

Satita Mariaf 1000d 90 510 0.2 105 8.01

Cuyatna Valley 1500 80 - 0.4 - 5

Soda Lake

Estero Bay

Santa Rosa 700 100 80 0.2 50 5

Chorro 1000 250 100 0.2 50 5

San Luis Obispo 900 200 100 0.2 50 5

Arroyo Grande 800 100 200 0.2 50 10

Salinas River

Upper Valleyr 600 150 150 0.5 70

Upper Forebayt 800 100 250 0.5 100

LowerForebayt 1500 250 850 0.5 150

180 footAquifert 1500 250 600 0.5 250

400 foot Aquifert 400 50 100 0.2 50

Paso Robless

Central Basin 400 60 45 0.3 80 3.4

San Miguelr 750 100 175 0.5 105 4.5

Paso Robles 1050 270 200 2.0 225 2.3

Tetnpleton 730 100 120 0.3 75 2.7

Atascadero 550 70 85 0.3 65 2.3

Estrellar 925 130 240 0.75 170 3.2

Shandon 1390 430 1025 2.8 730 2.3

Pajaro River

Hollister 1200 150 250 1.0 200

Tres Pinos 1000 150 250 1.0 150

Llagas 300 20 50 0.2 20

Big Basin

Near Felton 100 20 10 0.2 10

Near Boulder Creek 250 30 50 0.2 20

Objectives shown arc mcdian values based on data averages objectives are based on prescrvation of existing quality or water quality enhancement believed attainable following

controlofpointsourccs.

Measured as Nitrogen

Basis for objectives is in the Water Quality Objeetives for the Santa Maria Ground Water Basin Revised Staff Report May 1985 and February 1986 Staff Report

Thcse are max i mum objectives in accordance with Title 22 of the Code of Regulations.

Ground water basin currently e.xceeds usable minetal quality.

Ground waler basin boundary map
available in appendix.

Basis for objectives is in the report A Study of the Paso Robles Gmund Water Basin to Establish Best Manapetnent Practices and Establish Salt Objectives Coastal Resources

Institute June 1993.

Standard exeeeds Califomia Secondary Drinking Waler Standards contained in Tide 22 of the Code of Regulaboas. Watcr quality standard is based upon existing water qualty. If

water quality dq adation occurs the Regional Board ntay consider salt liniils on appmpnate discharges.

September 8 1994 111-15
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The restrictions specified for Table 3-7 are applicable to

the values indicated in Table 3-8 i.e. the values are at

best representative of gross areas only. Ground waters

in the Upper Valley of the Salinas River Sub-basin have

average Total Dissolved Solids TDS concentrations

that range from 300 mg/1 to over 3000 mg/1. Therefore

application of these objectives must be consistent with

the objectives previously stated in this chapter and

synchronously. reflect the actual ground water quality

naturally present. The Regional Board must afford full

consideration to 1 present and probable future

beneficial uses affected by the waste discharge 2
competing beneficial uses 3 degree of impact on

existing beneficial uses 4 receiving water quality and

5 water quality objectives before adjudging priority of

dominant use and promulgating waste discharge

requirements.

As part of the States continuing planning process data

will be collected and numerical water quality objectives

will be developed for those mineral constituents where

sufficient information is presently not available for the

establishment of such objectives.

111-16 September 8 1994
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CHAPTER 1 INTRODUCTION

1.1 THE SAN FRANCISCO BAY REGION

The San Francisco Bay Region Region is 4603 square miles roughly the size of the State of

Comlecticut and characterized by its donunant feature 1100 square miles of the 1600 square

mile San Francisco Bay Estuary Estuary the largest estuaiy on the west coast of the United

States where fresh waters from Califomias Central Valley mix with the saline waters of the

Pacific Ocean. The Region also iiuludes coastal portions of Marin and San Mateo counties from

Tomales Bay in the north to Pescadero and Butano Creeks in the south.

The Estuary conveys the waters of the Sacramento and San Joaquin rivers into the Pacific Ocean.

Located on the central coast of California Figure 1-1 the Bay system ftulctions as the only

drainage outlet for waters of the Central Valley. It also marks natural topographic separation

between the northern and southern coastal mountain ranges. The Regions watenvays wetlands

and bays form the centerpiece of the United States fourth-largest metropolitan reb on including

all or major portions of Alameda Contra Costa Marin Napa San Francisco San Mateo Santa

Clara Solano and Sonoma counties.

Because of its highly dynamic and complex enviroiunental conditions the Bay system supports

an extraordinarily diverse and productive ecosystem. Within each section of the Bay lie

deepwater areas that are adjacent to large expanses of very shallow water. Sahnity levels range

from hypersaline to fresli water and water temperature varies throughout the Bay system. These

factors greatly increase the number of species that can live in the Estuary and enhance its

biological stability.

The Bay systems deepwater channels tidelands marshlands freshtivater streams and rivers

provide a wide variety of habitats that have become increasingly vital to the survival of several

plant and animal species as other estuaries are reduced in size or lost to development. These

areas sustain rich communities of crabs clams fish birds and other aquatic life and serve both as

important wintering sites for migrating waterfowl and as spawning areas for anadromous fish.

1.2 THE BAY SYSTEMS SURFACE WATER GROUNDWATER

The Sacramento and San Joaquin rivers which enter the Bay system through the Delta at the

eastern end of Suisun Bay contribute almost all the freshwater inflow to the Bay. Many small

rivers and streanls also convey fresh water to the Bay system. The rate and timing of these

freshwater flows are among the most important factors influencing physical chemical and

biological conditions in the Estuary. Much of the freshwater inflow however is trapped

upstream by the dams canals and reservoirs of Californias water diversion projects which

provide vital ivater to industries fanns homes and businesses throughout the state. This

freshwater diversion has sparked statewide controversy over possible adverse effects on the

Estuarys water quality fisheries and ecosystem.

Flows in the Region are highly seasonal with more than 90 percent of the aiuzual runoff

occurring during the winter rainy season between October and April. Many streams go dry

during the middle or late summer. For example the Napa River Nvhich is least affected by

1-1
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upstream regulation clearly shows the seasonal nature of ninoff. Only 4-1/2 percent of this rivers

average annual nmoff occurs during the summer months.

Groundwater is an important component of the hydrologic system in the Region. Groundwater

provides excellent natural storage distribution and treatment systems. Groundwater also

supplies high quality water for drinking irrigation and industrial processing and service. As an

iinportant source of freshwater replenishment groundwater may also discharge to surface

streams wetlands and San Francisco Bay.

A variety of historical and ongoing industrial urban and agricultural activities and their

associated discharges degrade groundwater quality including industrial and agricultural

chemical spills underground and above-ground tank and sump leaks landfill leachate septic

tank failures and chemical seepage via shallow drainage wells and abandoned wells. In addition

saltwater intnision directly attributed to over- pumping has degraded the purity of some

grotu-idwater aquifers.

These adverse impacts on groundwater quality often have long-term effects that are cosily to

remediate. Consequently as additional discharges are identified source removal pollution

contairunent and cleanup must be undertaken as quickly as possible. Activities that may
potentially pollute groundwater must be managed to ensure that groundwater quality is

protected.

1.3 PROTECTING SAN FRANCISCO BAY THE WATER BOARD

Because of its unique characteristics the San Francisco Bay estuarine system merits special

protection. The adverse effects of waste discharges must be controlled. Extensive upstreanl water

diversions must be limited and their effects mitigated. To address these and other water issues

the Cahfornia Legislature established the State Water Resources Control Board State Water

Board and the ltine Regional Water Quality Control Boards Regional Water Boards in 1949.

Operating under the provisions of the Califomia Water Code Water Code their unique

relationship couples state-level coordination and regional familiarity with local needs and

conditions. T1-teir joint actions constitute a comprehensive program for managing water quality in

California as well as for effective state admiiustration of federal water pollution control laws.

The State Water Board administers water rights water pollution control and water quality

functions for the state as part of the California Enviroiunental Protection Agency Cal/EPA. It

provides policy guidance and budgetary authority to the Regional Water Boards which conduct

plaiining permitting and enforcement activities. The State Water Board shares authority for

implementation of the federal Clean Water Act and the state Porter-Cologne Act with the

Regional Water Boards.

The San Francisco Bay Regional Water Quality Control Board Water Board regulates surface

water and groundwater quality in the Region. The area under the Water Boards jurisdiction

comprises all of the San Francisco Bay segments extending to the mouth of the Sacramento-San

Joaquin Delta Winter Island near Pittsburg.

1-2
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Californias governor appoints the nine-member Water Board whose members serve forfour-yearternis. Water Board members must reside or maintain a place of business within the Region

and must be associated with or have special knowledge of specific activities related to water

quality control. Members of the Water Board serve without pay and conduct their business at

regular meetings and frequent public hearings xvhere public participation is encouraged.

The Water Boards overall mission is to protect surface waters and groundwater in the Regio

The Water Board carries out its mission by

Addressing Region-wide water quality concerns through the creation and triennial

update of a Water Quality Control Plan Basin Plan

Preparing new or revised policies addressing Region-Nvide water quality concerns

Adopting monitoi-ing compliance with and enforcing waste discharge requirements and

National Pollutant Discharge Elimination System NPDES permits

Providing recomniendations to the State Water Board on financial assistance programs

proposals for water diversion budget development and other statewide programs and

policies

Coordinating with other public agencies that are concerned with water quality control

and

Informing and involving the public on water quality issues.

1.4 WATER QUALITY CONTROL PLAN

By laiv the Water Board is required to develop adopt after public hearing and implement a

Basin Plan for the Region. The Basin Plan is the niaster policy document that contains

descriptions of the legal teclulical and programmatic bases of water quality regulation in the

Region. The plan must include

A statement of beneficial water uses that the Water Board will protect

The water quality objectives needed to protect the designated beneficial water uses and

The strategies and time schedules for acliieving the water quality objectives.

The Water Board first adopted a plan for waters inland from the Golden Gate in 1968. After

several revisions the first comprehensive Basin Plan for the Region was adopted by the Water

Board and approved by the State Water Board in April 1975. Subsequently major revisions were

adopted in 1982 1986 1992 1995 2002 and 2004. Each proposed amendment to the Basin Plan is

subject to an extensive public review process. The Water Board must then adopt the amendment

which is then subject to approval by the State Water Board. In most cases the Office of

Administrative Law and the U.S. Environmental Protection Agency U.S. EPA must approve the

amendment as well.

The basin plamiing process drives the Water Boards effort to manage water quality. The Basin

Plan provides a definitive program of actions designed to preserve and enhance ivater quality

and to protect beneficial uses in a manner that ivill result in maxiinurnbenefit to the people of

California. The Basin Plan fulfiIls the following needs

1-3
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The U.S. EPA requires such a plan in order to allocate federal grants to cities and districts

for construction of wasteivater treatment facilities.

The Basin Plan provides a basis for establishing priorities as to how both state and

federal grants are disbursed for constructing and upgradzng wastewater treatment

facilities.

The Basin Plan fulfills the requirements of the Porter-Cologne Act that call for water

quality control plans in Califorliia.

The Basin Plan by defining the resources services and qualities of aquatic ecosystems to

be inaintained provides a basis for the Water Board to establish or revise waste

discharge requirements and for the State Water Board to establish or revise water rights

perinits.

The Basin Plan establishes conditions discharge prohibitions that must be met at all

tmles.

The Basin Plan establishes or indicates water quality standards applicable to waters of

the Region as required by the federal Clean Water Act.

The Basin Plan establishes water quality attainment strategies including total maximum

daily loads ZTMDLs required by the Clean Water Act for pollutants and water bodies

where water quality standards are not currently met.

The intent of this comprehensive plamiing effort is to provide positive and firm direction for

future water quality control. However adequate provision must be made for changing

conditions and technology. Ihe Water Board will review the Basin Plan at least once every three

years. Unlike traditional plans which often become obsolete -vvithin a few years after their

preparation the Basin Plan is updated as deemed necessary to maintain pace with technological

hydrological political and physical changes in the Region.

Tltis Basin P1Lu1 contains water quality regulations adopted by the Water Board and approved by

the State Water Board the Office of Administrative Law and U.S. EPA. It also contains statewide

regulations adopted by the State Water Board and other state agencies that refer to activities

regulated by the Water Board. For the most recent list of statewide regulations applicable in the

Region please refer to the State Water Boards Compendium of Current Statewide Applicable

Water Quality Regulations. Federal laws and regulations also specify water quality standards

and are available at U.S. EPAs website.

1.5 WATERSHED MANAGEMENT PLANNING

h1 1995 the Water Board initiated a watershed management approach to regulating ivater

quality expanding its primary focus from point sources of pollution to include more diffuse

sotuces such as urban and agricultural runoff. A five-year statewide Strategic Plan was

completed in 2001 and guides the water resource protection efforts by the State and Regional

Water Boards. A key component of the Strategic Plan is the Watershed Management hzitiative

WWIvIII.

A watershed is the area of land drained by a stream or river system. It is where water precipitates

and collects extending from ridges down to the topographic low points where the ivater drains

into a river bay ocean or other water body. A watershed includes surface water bodies e.g.

streams rivers lakes reservoirs wetlands and estuaries groundwater e.g. aquifers m1d

1-4
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groundwater basins and the surrounding landscape. Watershed management is a strategy for

protecting water quality in all water bodies by looking at all components that make up a

watershed area including the natural environment water supply land uses and their effects on

drainage wastewater collection and discharges and the ways humans interact with the Nvater

bodies.

In the Water Boards watershed management approach to water quality protection water

resource problems are identified and prioritized primarily on the basis of water quality within

individual watersheds i.e. the geogg-aphic drainage areas and groundwater basins used for

management purposes. Unique solutions are developed for each watershed that consider all

local conditions and pollution sources and rely on the input and involvement of local

stakeholders. Major features of a watershed management approach are targeti.ng priority

problems based on water quality information and monitoring promoting stakeholder

involvement in prioritization and management decisions developing integrated solutions that

make use of the expertise and authority of multiple agencies and organizations and measuring

success through monitoring and other collected data. The approach culminates in the creation

and implemer.tation of watershed action plans.

The water quality of many water bodies continues to be degraded from pollutants discharged

from diffuse sources referred to as nonpoint sources and from the cumulative impacts of

multiple point sources such as drainage from urban areas known as tirban runoff. This

degradation persists despite successful pollutant reduction efforts in the regulation of municipal

and industrial wastewater point source discharges through the NPDES program. Watershed

managenient represents a shift from the approach that focuses on regulation of point sources to a

more regional approach that acknowledges environmental impacts from all activities and

prioritizes regulation of these activities with input from local stakeholders.

Watersheds transcend political social and economic boundaries. It is important to engage all

affected stakeholders in designing and implementing goals for the watershed to protect water

quality. Groups formed to create watershed action plans may include representatives from all

levels of goveriunent public interest groups industry academic institutions private landowners

concerned citizens and others. Tasks in a watershed action plan could include a wide range of

actions such as improving coordination between regulatory and permitting agencies increasing

citizen participation in watershed planning activities improving public education on water

quality and protection issues and enforcing current regulations on a more consistent and

prioritized basis.

1.6 THE SAN FRANCISCO ESTUARY PROJECT

The Water Board has been an active participant in the San Francisco Estuary Project Estuary

Project a cooperative program aimed at promoting effective enviromnentally sound

management of the San Francisco Bay Estuary while protecting and restoring its natural

resources. h1 1993 the Estuary Project reached its goal of developing a Comprehensive

Conservation and Management Plan CCMP. The CCMP addresses five critical concerns

identified by the Estuary Projects broad-based advisory committees decline of biological

resources increased pollutants freshwater diversion and altered flow regime dredging and

waterway modification and intensified land use.

1-5
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hnplementation of the CCMPs over 140 recommended actions has been ongoing since the early

1990s. The Water Board serves as lead state agency undertaking responsibility for ensuriiig that

CCMP actions are carried out. The Estuary Projects Public Involvement and Education Program
which seeks to inform and involve the public in Estuary issues is ct.irrently housed at the Water

Board office.

FIGURES

Figure 1-1 San Francisco Bay Basin

1-6
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CHAPTER 3 WATER QUALITY OBJECTIVES

The overall goals of water quality regulation are to protect and maintain thriving aquatic

ecosystems and the resources those systems provide to society and to accomplish these in an

economically and socially sound manner. Californias regulatory framework uses water quality

objectives both to define appropriate levels of environmental quality and to control activities that

can adversely affect aquatic systems.

3.1 WATER QUALITY OBJECTIVES

There are two types of objectives narrative and numerical. Narrative objectives present general

descriptions of water quality that must be attained through pollutant control measures and

watershed management. They also serve as the basis for the development of detailed numerical

objectives.

Historically numerical objectives were developed primarily to limit the adverse effect of

pollutants in the water column. Two decades of regulatory experience and extensive research in

environmental science have demonstrated that beneficial uses are not fully protected unless

pollutant levels in all parts of the aquatic system are also monitored and controlled. The Regional

Board is actively working towards an integrated set of objectives including numerical sediment

objectives that will ensure the protection of all current and potential beneficial uses.

Numerical objectives typically describe pollutant concentrations physical/chemical conditions of

the water itself and the toxicity of the water to aquatic organisms. These objectives are designed

to represent the maximum amount of pollutants that can remain in the water column without

causing any adverse effect on organisms using the aquatic system as habitat on people

consuming those organisms or water and on other current or potential beneficial uses as

described in Chapter 2.

The technical bases of the regions water quality objectives include extensive biological chemical

and physical partitioning information reported in the scientific literature national water quality

criteria studies condticted by other agencies and information gained from local environmental

and discharge monitoring as described in Chapter 6. The Regional Board recognizes that limited

information exists in some cases making it difficult to establish definitive numerical objectives

but the Regional Board believes its conservative approach to setting objectives has been proper.

In addition to the technical review the overall feasibility of reaching objectives in tenns of

technological institutional economic and administrative factors is considered at many different

stages of objective derivation and implementation of the water quality control plan.

Together the narrative and numerical objectives define the level of water quality that shall be

maintained within the region. In instances where water quality is better than that prescribed by

the objectives the state Antidegradation Policy applies tState Board Resolution 68-16_5atement

of Polr ý_With ResFect to Maintaininý_Hi.-h uahl of Waters in California. This policy is aimed

at protecting relatively uncontaminated aquatic systems where they exist and preventing further

degradation. The states Antidegradation Policy is consistent with the federal Antidegradation

Policy as interpreted by the State Water Resources Control Board in State Board Order No. 86-17.

3-1
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When uncontrollable water quality factors result in the degradation of water quality beyond the

levels or limits established herein as water quality objectives the Regional Board will conduct a

case-by-case analysis of the benefits and costs of preventing further degradation. In cases where

this analysis indicates that beneficial uses will be adversely impacted by allowing further

degradation then the Regional Board will not allow controllable water quality factors to cause

any further degradation of water quality. Controllable water quality factors are those actions

conditions or circumstances resulting from human activities that may influence the quality of the

waters of the state and that may be reasonably controlled.

The Regional Board establishes and enforces waste discharge requirements for point and

nonpoint source of pollutants at levels necessary to meet numerical and narrative water quality

objectives. In setting waste discliarge requirements the Regional Board will consider among
other things the potential impact on beneficial uses within the area of influence of the discharge

the existing quality of receiving waters and the appropriate water quality objectives.

In general the objectives are intended to govern the concentration of pollutant constituents in the

main water mass. The same objectives cannot be applied at or immediately adjacent to

submerged effluent discharge structures. Zones of initial dilution within which higher

concentrations can be tolerated will be allowed for such discharges.

For a submerged buoyant discharge characteristic of most municipal and industrial wastes that

are released from submerged outfalls the momentum of the discharge and its initial buoyancy

act together to produce turbulent mixing. Initial dilution in this case is completed when the

diluting wastewater ceases to rise in the water column and first begins to spread horizontally.

For shallow water submerged discharges surface discharges and nonbuoyant discharges

characteristic of cooling water wastes and some individual discharges turbulent mixing results

primarily from the momentum of discharge. Initial dilution in these cases is considered to be

completed when the momentum-induced velocity of the discharge ceases to produce significant

mixing of the waste or the diluting plume reaches a fixed distance from the discharge to be

specified by the Regional Board whichever results in the lower estimate for initial dilution.

Compliance with water quality objectives may be prohibitively expensive or technically

impossible in some cases. The Regional Board will consider modification of specific water quality

objectives as long as the discharger can demonstrate that the alternate objective will protect

existing beneficial uses is scientifically defensible and is consistent with the state

Antidegradation Policy. This exception clause properly indicates that the Regional Board will

conservatively compare benefits and costs in these cases because of the difficulty in quantifying

beneficial uses.

These water quality objectives are considered necessary to protect the present and potential

beneficial uses described in Chapter 2 of this Plan and to protect existing high quality waters of

the state. These objectives will be achieved primarily through establishing and enforcing waste

discharge requirements and by implementing this water quality control plan.
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3.2 OBJECTIVES FOR OCEAN WATERS

The provisions of the State Boards Water Quality Control Plan for Ocean Waters of California

Ocean Plan and Water Quality Control Plan for Control of Temperature in the Coastal and

Interstate Waters and Enclosed Bays and Estuaries of Califomia Thermal Plan and any revision

to them will apply to ocean waters. These plans describe objectives and effluent limitations for

ocean waters.

3.3 OBJECTIVES FOR SURFACE WATERS

The following objectives apply to all surface waters within the region except the Pacific Ocean.

3.3.1 BACTERIA

Table 3-1 provides a summary of the bacterial water quality objectives and identifies the sources

of those objectives. Table 3-2 summarizes U.S. EPAs water quality criteria for water contact

recreation based on the frequency of use a particular area receives. These criteria will be used to

differentiate between pollution sources or to supplement objectives for water contact recreation.

3.3.2 BIOACCUMULATION

Many pollutants can accumulate on particles in sediment or bioaccumulate in fish and other

aquatic organisms. Controllable water quality factors shall not cause a detrimental increase in

concentrations of toxic substances found in bottom sediments or aquatic life. Effects on aquatic

organisms wildlife and human health will be considered.

3.3.3 BIOSTIMULATORY SUBSTANCES

Waters shall not contain biostimulatory substances in concentrations that promote aquatic

growths to the extent that such growths cause nuisance or adversely affect beneficial uses.

Changes in chlorophyll a and associated phytoplankton communities follow complex dynamics

that are sometimes associated with a discharge of biostimulatory substances. Irregular and

extreme levels of chlorophyll a or phytoplankton blooms may indicate exceedance of this

objective and require investigation.

3.3.4 COLOR

Waters shall be free of coloration that causes nuisance or adversely affects beneficial uses.

3.3.5 DISSOLVED OXYGEN

For all tidal ivaters the following objectives shall apply

3-3
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hltheBa-

For nontidal waters the following objectives shall apply

Waters desinated as

Cold water habitat

Wann water habitat 5.0 mg/l minimum

The median dissolved oxygen concentration for any three consecutive months shall not be less

than 80 percent of the dissolved oxygen content at saturation.

Dissolved oxygen is a general index of the state of the health of receiving waters. Although

minimum concentrations of 5 mg/1 and 7 mg/l are frequently used as objecfives to protect fish life

higher concentrations are generally desirable to protect sensitive aquatic forms. In areas

unaffected by waste discharges a level of about 85 percent of oxygen saturation exists. Athree-monthmedian objective of 80 percent of oxygen saturation allows for some degradation from this

level but still requires a consistently high oxygen content in the receiving water.

3.3.6 FLOATING MATERIAL

Waters shall not contaiil floating material including solids liquids foains and scum in

concentrations that cause nuisance or adversely affect beneficial uses.

3.3.7 OIL AND GREASE

Waters shall not contain oils greases waxes or other materials in concentrations that result in a

visible film or coating on the surface of the water or on objects in the water that cause nuisance

or that otherwise adversely affect beneficial uses.

3.3.8 POPULATION AND COMMUNITY ECOLOGY

All waters shall be maintained free of toxic substances in concentrations that are lethal to or that

produce significant alterations in population or community ecology or receiving water biota. In

addition the health and life history characteristics of aquatic organisms in waters affected by

controllable water quality factors shall not differ significantly from those for the same waters in

areas unaffected by controllable water quality factors.

3.3.9 pH

The pH shall not be depressed below 6.5 nor raised above 8.5. This encompasses the pH range

usually found in waters within the basin. Controllable water quality factors shall not cause

changes greater than 0.5 units in nonnal ambient pH levels.
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3.3.10 RADIOACTIVITY

Radionuclides shall not be present in concentrations that result in the accumulation of

radionuclides in the food web to an extent that presents a hazard to human plant animal or

aquatic life. Waters designated for use as domestic or municipal supply shall not contain

concentrations of radionuclides in excess of the limits specified in Table 4 of Section 64443

Radioactivity of Title 22 of the California Code of Regulations CCR which is incorporated by

reference into this Plai1. This incorporation is prospective including future changes to the

incorporated provisions as the changes take effect see Table 3-5.

3.3.11 SALINITY

Controllable water quality factors shall not increase the total dissolved solids or salinity of waters

of the state so as to adversely affect beneficial uses particularly fish inigration and estuarine

habitat.

3.3.12 SEDIMENT

The suspended sediment load and suspended sediment discharge rate of surface waters shall not

be altered in such a manner as to cause nuisance or adversely affect beneficial uses.

Controllable water quality factors shall not cause a detrimental increase in the concentrations of

toxic pollutants in sediments or aquatic life.

3.3.13 SETTLEABLE DIATERIAL

Waters shall not contain substances in concentrations that result in the deposition of material that

cause nuisance or adversely affect beneficial uses.

3.3.14 SUSPENDED MATERIAL

Waters shall not contain suspended material in concentrations that cause nuisance or adversely

affect beneficial uses.

3.3.15 SULFIDE

All water shall be free from dissolved sulfide concentrations above natural background levels.

Sulfide occurs in Bay muds as a result of bacterial action on organic matter in an anaerobic

environment.

Concentrations of only a few hundredths of a milligram per liter can cause a noticeable odor or

be toxic to aquatic life. Violation of the sulfide objective will reflect violation of dissolved oxygen

objectives as sulfides cannot exist to a significant degree in an oxygenated environment.

3-5
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3.3.16 TASTES AND ODORS

Waters shall not contain taste- or odor-producing substances in concentrations that impart

undesirable tastes or odors to fish flesh or other edible products of aquatic origin that cause

nuisance or that adversely affect beneficial uses.

3.3.17 TEMPERATURE

Temperature objectives for enclosed bays and estuaries are as specified in the Water Quality

Control Plan for Contro1of Temerature in the Coastal and Interstate Waters and E-nclosedBa\ s

of California including any revisions to the plan.

In addition the following temperature objectives apply to surface waters

The natural receiving water temperature of inland surface waters shall not be altered

unless it can be demonstrated to the satisfaction of the Regional Board that such

alteration in temperature does not adversely affect beneficial uses.

The temperature of any cold or warm freshwater habitat shall not be increased by more

than 5F 2.8C above natural receiving water temperature

3.3.18 TOXICITY

All waters shall be maintained free of toxic substances in concentrations that are lethal to or that

produce other detrimental responses in aquatic organisms. Detrimental responses include but

are not limited to decreased growth rate and decreased reproductive success of resident or

indicator species. There shall be no acute toxicity in ambient waters. Acute toxicity is defined as a

median of less than 90 percent survival or less than 70 percent survival 10 percent of the time of

test organisms in a 96-hour static or continuous flow test.

There shall be no chronic toxicity in ambient waters. Chronic toxicity is a detrimental biological

effect on growth rate reproduction fertilization success larval development population

abundance community composition or any other relevant measure of the health of an organism

population or community.

Attainment of this objective will be determined by analyses of indicator organisms species

diversity population density growth anomalies or toxicity tests including those described in

Chapter 4 or other methods selected by the Water Board. The Water Board will also consider

other relevant information and numeric criteria and guidelines for toxic substances developed by

other agencies as appropriate.

The health and life history characteristics of aquatic organisms in waters affected by controllable

water quality factors shall not differ significantly from those for the same waters in areas

unaffected by controllable water quality factors.

3-6
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3.3.19 TURBIDITY

Waters shall be free of changes in turbidity that cause nuisance or adversely affect beneficial uses.

Increases from normal background light penetration or turbidity relatable to waste discharge

shall not be greater than 10 percent in areas where natural turbidity is greater than 50 NTU.

3.3.20 UN-IONIZED AIVIMONIA

The discharge of wastes shall not cause receiving waters to contain concentrations of un-ionized

ainmonia in excess of the following limits in mg/1 as N

Annual Median

Maximum Central Bay as depicted in Figure 2-5 and upstream

Maximum Lower Bay as depicted in Figures 2-6 and 27

The intent of this objective is to protect against the chronic toxic effects of ammonia in the

receiving waters. An ammonia objective is needed for the following reasons

Ammonia specifically un-ionized aminonia is a demonstrated toxicant. Anunonia is

generally accepted as one of the principle toxicants in municipal waste discharges. Some

industries also discharge significant quantities of aminonia.

Exceptions to the effluent toxicity limiE-stions in Chapter 4 of the Plan allow for the

discharge of ammonia in toxic amounts. In most instances ammonia will be diluted or

degraded to a nontoxic state fairly rapidly. However this does not occur in all cases the

South Bay being a notable example. The ammonia limit is recommended in order to

preclude any build up of ammonia in the receiving water.

A more stringent maximum objective is desirable for the northern reach of the Bay for the

protection of the migratoiy corridor running through Central Bay San Pablo Bay and

upstream reaches.

3.3.21 OBJECTIVES FOR SPECIFIC CHEMICAL CONSTITUENTS

Surface waters shall not contain concentrations of chemical constituents in amounts that

adversely affect any designated beneficial use. Water quality objectives for selected toxic

pollutants for surface waters are given in Tables _3-3 3-3A 3-3B 31C 34 and 34A.

The Water Board intends to work towards the derivation of site-specific objectives for theBay-Delta
estuarine system. Site-specific objectives to be considered by the Water Board shall be

developed in accordance with the provisions of the federal Clean Water Act the State Water

Code State Board water quality control plans and this Plan. These site-specific objectives will

take into consideration factors such as all available scientific information and monitoring data

and the latest U.S. EPA guidance and local environmental conditions and impacts caused by

bioaccumulation. The objectives in Tables 3_3 and 34 apply throughout the region except as

otherwise indicated in the tables or when site-specific objectives for the pollutant parameter have

been adopted. Site-specific objectives have been adopted for copper in segments of San Francisco

Bay see Figure 7.2-1-01 for nickel in South San Francisco Bay Table 3-3A and for cyanide in all
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San Francisco Bay segments Table 3-3C. Objectives for mercury that apply to San Francisco Bay

are listed in Table 3-3B. Objectives for mercvey that apply to Walker Creek Soulajule Reservoir

and their tributaries and to waters of the Guadalupe River watershed are listed in Table 3-4A.

South San Francisco Bay south of the Dumbarton Bridge is a unique water-quality-limited

hydrodynamic and biological environment that merits continued special attention by the Water

Board. Controlling urban and upland runoff sources is critical to the success of maintaining water

quality in this portion of the Bay. Site-specific water quality objectives have been adopted for

dissolved copper and nickel in this Bay segment. Site-specific objectives may be appropriate for

other pollutants of concem but this determination will be made on a case-by-case basis and after

it has been demonstrated that all other reasonable treatment source control and pollution

prevention measures have been exhausted. The Water Board will determine whether revised

water quality objectives and/or effluent limitations are appropriate based on sound technical

information and scientific studies stakeholder input and the need for flexibility to address

priority problems in the watershed.

3.3.22 CONSTITUENTS OF CONCERN FOR MUNICIPAL AND AGRICULTURAL WATER
SUPPLIES

At a minimum surface waters designated for use as domestic or nlunicipal supply MUN shall

not contain concentrations of constituents in excess of the maximum MCLs or secondary

maximumcontaininant levels SMCLs specified in the following provisions of Title 22 which are

incorporated by reference into this plan Table 64431-A Inorganic Chemicals of Section 64431

and Table 64433.2-A Fluoride of Section 64433.2 Table 64444-A Organic Chemicals of Section

64444 and Table 64449-A SMCLs-Consumer Acceptance Limits and 64449-B SMCLs-Ranges of

Section 64449. This incorporation-by-reference is prospective including future changes to the

incorporated provisions as the changes take effect. Table 3-5 contains water quality objectives for

municipal supply including the MCLs contained in various sections of Title 22 as of the adoption

of this plan.

At a minimum surface waters designated for use as agricultural supply AGR shall not contain

concentrations of constituents in excess of the levels specified in Table 3-6.

3.4 OBJECTIVES FOR GROUNDWATER

Groundwater objectives consist primariiy of narrative objectives combined with a limited

number of numerical objectives. Additionally the Water Board will establish basin- and/orsite-specificnumerical groundwater objectives as necessary. For example the Water Board has

groundwater basin-specific objectives for the Alameda Creek watershed above Niles to include

the Livennore-Ainador Valley as shown in Table 3-7.

The maintenance of existing high quality of groundwater i.e. background is the primary

groundwater objective.

In addition at a minimum groundwater shall not contain concentrations of bacteria cheinical

contituents radioactivity or substances producing taste and odor in excess of the objectives

described below unless naturally occurring background concentrations are greater. Under

existing law the Water Board regulates waste discharges to land that could affect water quality
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including both groundwater and surface water quality. Waste discharges that reach groundwater

are regulated to protect both groundwater and any surface water in continuity with

groundwater. Waste discharges that affect groundwater that is in continuity with surface water

cannot cause violations of any applicable surface water standards.

3.4.1 BACTERIA

In groundwater with a beneficial use of municii_al and domestic the median of the most

probable number of coliform organisms over any seven-day period shall be less than 1.1 most

probable number per 100 milliliters MPN/100 mL based on multiple tube fermentation

technique equivalent test results based on other analytical techniques as specified in the National

Primary Drinking Water Regulation 40 CFR Part 141.21 f revised June 10 1992 are

acceptable.

3.4.2 ORGANIC AND INORGANIC CHEMICAL CONSTITUENTS

All groundwater shall be maintained free of organic and inorganic chemical constituents in

concentrations that adversely affect beneficial uses. To evaluate compliance with water quality

objectives the Water Board will consider all relevant and scientifically valid evidence including

relevant and scientifically valid numerical criteria and guidelines developed and/or published by

other agencies and organizations e.g. U.S. Environmental Protection Agency U.S. EPA the

State Water Board California Department of Health Services DHS U.S. Food and Drug

Administration National Academy of Sciences California Environmental Protection Agencys

Cal/EPA Office of Environmental Health Hazard Assessment OEHHA U.S. Agency for Toxic

Substances and Disease Registry Cal/EPA Department of Toxic Substances Control DTSC and

other appropriate organizations.

At a minitnum groundwater designated for use as domestic or muýý al su l MUN shall

not contain concentrations of constituents in excess of the maximum MCLs or secondaiy

maximum contaminant levels SMCLs specified in the following provisions of Title 22 which are

incorporated by reference into this plan Tables 64431-A Inorganic Chemicals of Section 64431

Table 64433.2-A Fluoride of Section 64433.2 and Table 64444-A Organic Chemicals of Section

64444. This ulcorporation-by-reference is prospective includulg future changes to the

incorporated provisions as the changes take effect. See Table 3-5.

Groundwater with a beneficial use of agricultural supply shall not contain concentrations of

chernical constituents in amounts that adversely affect such beneficial use. In deterinining

compliance with this objective the Water Board will consider as evidence relevant and

scientifically valid water quality goals from sources such as the Food and Agricultural

Organizations of the United Nations University of California Cooperative Extension Coirunittee

of Experts and McKee and Wolfs Water Quality Criteria as well as other relevant and

scientifically valid evidence. At a ininimum groundwater designated for use as agricultural

supply AGR shall not contain concentrations of constituents in excess of the levels specified in

Table 3-6.

Groundwater with a beneficial use of freshwater replenishment shall not contain concentrations

of chemicals in amounts that will adversely affect the beneficial use of the receiving surface

water.
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Groundwater with a beneficial use of industrial service supply or industrial process supply shall

not contain pollutant levels that impair current or potential industrial uses.

3.4.3 RADIOACTIVITY

At a minimum groundwater designated for use as domestic or municii--al su ý Aý MUN shall

not contain concentrations of radionuclides in excess of the MCLs specified in Table 4

Radioactivity of Section 64443 of Title 22 which is incorporated by reference into this plan. This

incorporation-by-reference is prospective including future changes to the incorporated

provisions as the changes take effect. See Table 3-5.

3.4.4 TASTE AND ODOR

Groundwater designated for use as domestic or munici fal supýL MUN shall not containtaste-or
odor-producing substances in concentrations that cause a nuisance or adversely affect

beneficial uses. At a minimum groundwater designated for use as domestic or municipal supply

shall not contain concentrations in excess of the SMCLs specified in Tables 64449-A Secondary

MCLs-Consumer Acceptance Limits and 64449-B Secondary MCLs-Ranges of Section 64449 of

Title 22 which is incorporated by reference into this plan. This incorporation-by-reference is

prospective including future changes to the incorporated provisions as the changes take effect.

See Table 3-5.

3.5 OBJECTIVES FOR THE DELTA

The objectives contained in the State Water Boards 1995 Water Elualiý Control Plan for the San

Francisco Baý- Sacramento-San foa tuin Delta Estual_ and any revisions thereto shall apply to

the waters of the Sacramento-San Joaquin Delta and adjacent waters as specified in that plan.

3.6 OBJECTIVES FOR ALAMEDA CREEK WATERSHED

The water quality objectives contained in Table 3-7 apply to the surface and groundwaters of the

Alameda Creek watershed above Niles.

Wastewater discharges that cause the surface water limits in Table 3-7 to be exceeded may be

allowed if they are part of an overall wastewater resource operational program developed by

those agencies affected and approved by the Water Board.

TABLES

Table 3-1 Water-ualij_ O i ctives forColiform Bacteria

Table 3-2 U.S. EPA Bacteriolo_ ical Criteria for Water Contact Recreatipn

Table 3 3MarineWater_ Luili Obectives for Toxic PQlljutants for Surface Waters

T3U1e3_3A Water _ ýh_ Oviectives for Coý er and Nickel in_San Francisco Ba_Se EentS
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Tqb1e-3S Marine Wýterualitýtý ýiectives for Mercu-ý in San Francisco Sa

Table 3-3C Marine Water -Cýalitý Oýfectives for .-anid in San FranciscQ-Bý..

Table 3-4 FreshNvater Water-2ualitOýýctives for Toxic Ppllutants fox Surface Waters

Table 3-4AFreshwzterW_ater ýeIualit\ Obectives for Mercu y_inWalker Cree_ý Soulaiule

Reservoir and All TributarL Waters

Tabl.e3-5ýWater LMalLI Obiectives for Municipal Su-iý1_1v

TabIQ 3-6Water ý..aliT Obiectives for Aýcicultural Sui-T_

Table 3-7 Water ýuý Ohiectives for the Alameda Creek_Watershed_abo-Te_Nile-s

3-11
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Table 3-1 Water Quality Objectives for Coliform Bacteriaa

Beneficial Use

Fecal Coliforni

MPN/100m1
Total Coliforni

MPN/100nil

Water Contact Recreation
geometric mean 200 median 240

90th percentile 400 no sample 10000

Shellfish Harvesting
b median 14 median 70

ý
90th percentile 43 90th percentile 230

Non-contact Water mean 2000

Recreationd 90th percentile 4000

Municipal Supply

- Surface Watere geometric mean 20

- Groundwater

geometric mean 100

1.11

NOTES

a. Based on a inininuun of five consecutive samples equally spaced over a 30-day period.

b. Source National Shellfish Sanitation Program.

c. Based on a five-tube decimal dilution test or 300 MPN/100 ml when a three-tube decimal dilution test is

used.

d. Source Report of the Comniittee on Water Quality Criteria National Technical Advisory Committec

1968.

e. Source DOHS recommendation.

f. Based on multiple Lube fermentation technique equivalent test results based on other analytical

techniques as specified in lhe National Primary Drinking Water Regulation 40 CFR Parl 141.21f

revised June 10 1992 are acceptable.

531 Pace 526 of 660



Received

March 30 2011

Commission on
State Mandates

Table 3-2 U.S. EPA Bacteriological Criteria for Water Contact Recreationi2

in colonies per 100 ML

Fresh Water Salt Water

Enterococci E. Coli Enterococci

Steady State all areas 33 126 35

Maximum at

- designated beach 61 235 104

- moderately used area 89 298 124

- lightly used area 108 406 276

- infrequently used area 151 576 500

NOTES

The criteria were published in the Federal Register Vol. 51 No. 45 / Friday March 7 1986 / 8012-8016.

The Criteria are based on

a Cabelli V.J. 1983. Health Effects Critei-ia for Marine Recreational Waters. U.S. EPA EPA600/1-80-031Cincinnati Ohio and

b Dufour A.P. 1984. Healtli Effects Criteria for Fresh Recreational Waters. U.S. EPA EPA600/1-84-004Cincinnati Ohio.

The U.S. EPA criteria apply to water contact recreation only. The criteria provide for a level of production

based on the frequency of usage of a given water contact recreation area. The criteria inay be employed in

special studies within this region to differentiate between pollution sources or to supplcment the current

coliform objectives for water contact recreation.
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Table 3-3 Marinea Water Quality Objectives for Toxic Pollutants for

Surface Waters all values in ug/1

Compouud 4-da Averaýe 1-hr Avera.ýe 24-hr Averaýýe

Arsenicb c d
36 69

Cadmium 9.3 42

Chi-omium VIb

Copper d f

50 1100

Cyanideg

Leadb
a

8.1 210

Mercuryh 0.025 2.1

Nickelb
a

S elenium

8.2 74

Silvere
a

Tributyltirt

1.9

Zincb c a
81 90

PAHsk 15

NOTES

Marine waters are those in which the salinity is equal to or greater than 10 parts per thousand 95% of

the time as set forth in Chapter 4 of the Basin Plan. Unless a site-specific objective has been adopted

these objectives shall apply to all marine waters except for the South Bay south of Dumbarton Bridge

where the California Toxics Rule CTR applies or as specified in note h below. For waters in

which the salinity is between 1 and 10 parts per thousand the applicable objectives are the more

stringent of the freshwater Table 3-4 or marine objectives.

Source 40 CFR Part 131.38 California Toxics Rule or CTR May 18 2000.

These objectives for metals ai-e expressed in terms of the dissolved fraction of the metal in the water

colunui.

According to the CTR these objectives are expressed as a function of the water-effect ratio WER
which is a measure of the toxicity of a pollutant in site water divided by the same measure of the

toxicity of the same pollutant in laboratory dilution water. The 1-hr. and 4-day objectives table value

X WER. The table values assume a WER equal to one.

This objective may be met as total chromium.

Water quality objectives for copper were promulgated by the CTR and may be updated by U.S. EPA

without ainending the Basin Plan. Note at the time of writing the values are 3.1 ug/l 4-day average

and 4.8 ug/11-hr. average. The most recent version of the CTR should be consulted before applying

these values.

Cyanide criteria were promulgated in the National Toxics Rule NTR Note at the time of writing the

values are 1.0 g/1 4-day average and 1.0 g/1 1-hr. average and apply except that site-specific
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marine water quality objectives for cyanide have been adopted for San Francisco Bay as set forth in

Table 3-3C.

Source U.S. EPA Ainbient Water Quality Criteria for Mercury 1984. The 4-day average value for

mercury does not apply to San Francisco Bay instead the water quality objectives specified in Table

3-3B apply. The 1-hour average value continues to apply to San Francisco Bay.

Selenium criteria were promulgated for all San Francisco Bay/Delta waters in the National Toxics Rule

NTR. The NTR criteria specifically apply to San Francisco Bay upstream to and including Suisun

Bay and Sacramento-San Joaquin Delta. Note at the time of wn-iting the values are 5.0 ug/l 4-day

average and 20 ug/11-hr. average.

Tributyltin is a compound used as an antifouling ingredient in marine paints and toxic to aquatic life in

low concentrations. U.S. EPA has published draft criteria for protection of aquatic life Federal

Register December 27 2002 Vol. 67 No. 249 Page 79090-79091. These criteria are cited for

advisory purposes. The draft criteria may be revised.

The 24-hour average aquatic life protection objective for total PAHs is retained from the 1995 Basin

Plan. Source U.S. EPA 1980.
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Table 3-3A Water Quality Objectives for Copper and Nickel in San Francisco Bay

Segments ug/L

Compound 4-day

Average
CCC

1-hr Average

CMCZ
Extent of Applicability

Copper 6.9 10.8

The portion of Lower San Francisco Bay south of the line representing

the Hayward Shoals shown on Figure 7.1. and South San Francisco

Copper 6 0 9.4

Bay

The portion of the delta located in the San Francisco Bay Region

Suisun Bay Carquinez Strait San Pablo Bay Central San Francisco

Nickel 11.9 62.4

Bay and the portion of Lower San Francisco Bay north of the line

representing the Hayward Shoals on Figure 7.1.

South San Francisco Bay

Criteria Continuous Concentration

ZCriteria Maximum Concentration

Handbook of Water Quality Standards 2nd ed. 1994 in Section 3.7.6 states that the CMC Final AcuteValue/2 62.4

is the Final Acute Value resident species database/2 so the
site-specific

CMC is lower than the California Toxics

Rule value because we are using the resident species database instead of the National Species Database.
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Table 3-3B Marinea Water Quality Objectives for Mercury in San Francisco B

Protection of Human
I

0.2 mg mercury per kg fish tissue

Health

Average wet weight concentration measured

in the edible portion of trophic level 3 and
i

trophic level 4 fishc

Protection of Aquatic 0.03 mg mercury per kg fish Average wet weight concentration measuredl

Organisms and Wildlife in whole fish 3-5 cin in length

Marine waters are those in which the salinity is equal to or greater than 10 parts per thousand 95% of

the time as set forth in Chapter 4 of the Basin Plan. For waters in which the salinity is between 1 and

10 parts per thousand the applicable objectives are the more stringent of the freshwater or marine

objectives.

Objectives apply to all segments of San Francisco Bay including Sacramento/San Joaquin River Delta

within San Francisco Bay region Suisun Bay Carquinez Strait San Pablo Bay Richardson Bay
Central San Francisco Bay Lower San Francisco Bay and South San Frailcisco Bay including the

Lower South

Bay-Compliance
shall be determined by analysis of fish tissue as described in Chapter 6 Surveillance and

Monitoring.
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Table 3-3C Marine
a

Water Quality Objectives for Cyanide in San Francisco Bay
values in ug/1

Cyanide Chronic Objective 4-day Averag

Cyanide Acute Objective 1-hour Average

Notes

2.9

9.4

a. Marine waters are those in which the salinity is equal to or greater than 10 parts per thousand 95% of

the time as set forth in Chapter 4 of the Basin Plan. For waters in which the salinity is between 1 and

10 parts per thousand the applicable objectives are the more stringent of the freshwater or marine

objectives.

b. Objectives apply to all segments of Sari Francisco Bay including Sacramento/San Joaquin River Delta

within San Francisco Bay region Suisun Bay Carquinez Strait San Pablo Bay Central San

Francisco Bay Lower San Francisco Bay and South San Francisco Bay.
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Table 3-4 Freshwatera Water Quality Objectives for Toxic Pollutants

for Surface Waters all values in ug/1

Compound 4-day Average 1-hr Average

Arsenicb d
150 340

Cadmiumb d

Chromium

I
ll
f

Chromium Vlb d g 11 16

d

Copper 9.0h 13h

Cyanide

Leadb c d 2.5 65

Mercuryk 0.025 2.4

Nickelb d 52 470

Selenium

Silverb
d

3.4

Tributyltin

Zincbcd 120P 120

Notes

a. Freshwaters are thosc in which the salinity is equal to or less than 1 part per thousand 95% of the time as set forth

in Chapter 4 of the Basin Plan. Unless a site-specific objective has been adopted these objectives shall apply to all

freshwaters except for the South Bay south of Dumbarton Bridge where the California Toxics Rule CTR applies.

For waters in which the salinity is between 1 and 10 parts per thousand the applicable objectives are the more

stringent of the marine Table 3-3 and freshwater objectives.

b. Source 40 CFR Part 131.38 California Toxics Rule or CTR May 18 2000.

c. These objectives for metals are expressed in terms of the dissolved fraction of the metal in the water column.

d. These objectives are expressed as a function of the water-effect ratio WER which is a measure of the toxicity of a

pollutant
in site water divided by the same measure of the toxicity of the same pollutant in laboratory dilution water.

The 1-hr. and 4-day objectives table value X WER. The table values assume a WER equal to one.

e. The objectives for cadmium and other noted metals are
exýressed by formulas where H In hardness as CaCO3 in

mg/I The four-day average objective for cadmium is e07es r-34eo This is 1.1 pg/I at a hardness of 100 mg/I as

Cac03. The one-hour average objective for cadmium is eZeH-ae2e This is 3.9 pg/I at a hardness of 100 mg/I as

CaCO3.

f. Chromium III criterja were promulgated in the National Toxics Rule NTR. The NTR criteria specifically apply to San

Francisco Bay upstream to and including Suisun Bay and Saciamento-San Joaquin Delta. Note at the time of

writing the values are 180 ug/I 4-day average and 550 ug/l 1-hr. average. The objectives for chromium III are

based on hardness. The values in this footnote assume a hardness of 100 mg/I CaCO3. At other hardnesses the

objectives must be calculated using the following formulas where H In
ýhardness

The 4-day average objective for

chromium III is e eeoH. 561
o.s

The 1-hour average for chromium III is e
o . eee

g.
This objective may be met as total chromium.

h. The objectives for copper are based on hardness. The table values assurne a hardness of 100 mg/I CaCO3. At other

hardnesses the objectives must be calculated using the following formulas where H In hardness The 4-day

average objective for copper is eo
asaSH- 702 The 1-hour average for copper is eosa22H- 7oo

i. Cyanide criteria were promulgated in the National Toxics Rule NTR. The NTR criteria specifically apply to San

Francisco Bay upstream to and including Suisun Bay and Sacramento-San Joaquin Delta. Note at the time of

writing the values are 5.2 ug/I 4-day average and 22 ug/I 1-hr. average.
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j. The objectives for lead are based on hardness. The table values assume a hardness of 100 mg/I CaCO3. At other

hardnesses the objectives must be calculated using the following formulas where H In hardness The 4-day

average objective is e123-0.os The 1-hour average for lead is e123-.480

k. Source U.S. EPA Quality Criteria for Water 1986 EPA 44i/5-86-001 which established a mercury criterion of

0.012 ug/I. The Basin Plan set the objective at 0.025 based on considerations of the level of detection attainable at

that time. The 4-day average value for mercury does not apply to Walker Creek and Soulajule Reservoir and their

tributaries nor to waters of the Guadalupe River watershed instead the water quality objectives specified in Table3-4A
apply. The 1-hour average value continues to apply to waters specified in Table 3-4A.

1. The objectives for nickel are based on hardness. The table values assume a hardness of 100 mg/I CaCO3. At other

hardnesses the objectives must be calculated using the following formulas where H In hardness The 4-day

average objective is e
o.easoH o.osea The 1-hour average objective is eýo

easo z zss

m.Selenium criteria were promulgated for all San Francisco Bay/Delta waters in the National Toxics Rule NTR. The

NTR criteria specifically apply to San Francisco Bay upstream to and including Suisun Bay and Sacramento-San

Joaquin Delta. Note at the time of writing the values are 5.0 ug/l 4-day average and 20 ug/I 1-hr. average.

n. The objective for silver is based on hardness. The table value assumes a hardness of 100 mg/I CaCO3. At other

hardnesses the objective must be calculated using the following formula where H In hardness The 1-hour

average objective for silver is e12-65z U.S. EPA has not developed a 4-day criterion.

o. Tributyltin is a compound used as an antifouling ingredient in marine paints and toxic to aquatic life in low

concentrations. U.S. EPA has published draft criteria for protection of aquatic life Federal Register December 27

2002 Vol. 67 No. 249 Page 79090-79091. These criteria are cited for advisory purposes. The draft criteria may be

revised.

p. The objectives for zinc are based on hardness. The table values assume a hardness of 100 mg/I CaCO3. At other

hardnesses the objectives must be calculated using the following formulas where H In hardness The 4-day

average objective for zinc is eýMa
3 H.0.ee4 The 1-hour average for zinc is e0

8473 o ee4
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Table 3-4A Freshwater Water Quality Objectives for Mercury in Walker

Creek Soulajule Reservoir and Their Tributaries and in Waters of the

Guadalupe River Watershed Except Los Gatos Creek and its Tributaries

Upstream of Vasona Dam Lake Elsman Lexington Reservoir and Vasona
Lake

Protection of Aquatic

Organisms and Wildlifea

Average wet weight

0.05 mg methylmercury per kg concentration measured in

fish whole trophic level 3 fish 5-15

cm in length

Average wet weight

0.1 mg methylmercury per kg concentration measured in

fish whole trophic level 3 fish 15 -

35 cm in length

a. The freshwater water quality objectives for the protection of aquatic organisms and wildlife also protect humans who

consume fish from the Walker Creek and Guadalupe River watersheds.
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Table 3-5 Water Quality Objectives for Municipal Supply

Objective Objective Objective

Parameter in MG/L Paranieter in MG/L Parameter in MG/L

Physical Synthetic Organic Cheniieals Volatile Organic Clienucals contd
ColoruniLti................ ................15. Alachor......................................... 0.002 112-Trichloro-122-trifluoromethane

Odor nuniber.......... .................... 3.0 Atrazine....................................... 0.001 ..........................................................1.

Turbidity NTU............................ 5.0 Bentazon .................................... 0.018 Tolucnc........................................... 0.15

pHb ........................................6. -8.0 BenzoaPyrene........ .................0.000 Vinyl Chloride........................... 0.0005

TDS......... ..................................500. Dalapon........................................... 0.2 Xylencs single or sum of isomers.......

EC mmhos/cm ..........................90 Dinoseb. ...................................... 0.007 ......................................................1.75

Co rosivity .................. non-corrosive Diquat............................................ 0.02

Endotliall........................................... 0.1 Radioactivity

Inorganic Parameters Ethylene dibromide................. 0.00005 Combined Radium-226 and Radium-228

Aluniinum.......................... 1.0/ 0.2 Glyphosate ..................................... 0.7 .............................................................

Antimonya ................................ 0.006 Heptachlor............................... 0.00001 Gross Alpha Particle Activity

Arsenic........................................ 0.05 Heptachlor epoxide ................ 0.00001 ..........................................................15

Asbestos................................. 7 MFL Hexachlorecyclopentadieneh.........0.001 Tritium....................................... 2D000

Bariun ......................................... 1.0 Molinate........................................ 0.02 Strontium-90 .......................................

Berylliumd.......... ..... .. ......... 0.004 Oxarnyl ........................................ 0.05 Gross Beta Particle Activitv..................

Chloride ...................................250. Pentachlorophenol........ ...............
0.001 ...........................................................5

Cadniiumd.................................. 0.00Picloram................ ......................... 0.5 Uraniuni............................................ 20

Chromium..... ..........................0.0 Polychlorinated Biphenyl.s......... 0.0005

Copper...........................................
1.0 Simazine...................................... 0.004 NOTES

Cyanide....................................... 0.15 Thiobencarb
.....................

0.07 / 0.001 a. Sccondary Maximun Contaminant

Fluoride
.............................

0.6 - 1.79 Levels as specified
in Table

64449-Iron.........................................
........0. Volatile Organic Chemicals A of Section 64449 Title 22 of the

Leadh
..........................................

0.05 Benzene........................... ........... 0.001 Califoniia Code of Regulations as

Mtuiganese .................................0.0 Carbon Tetrachloride................... 0.005 June 3 2005.

Mercury............................. ........0.00 12-Dibromo-3-chloropropane... 0.0002 b. Table 111-2 1986 Basin Plan

Nickel .......................................0. 12-Dichlorobenzene ......................
0.6 c. Secondary Maximum Contaniinant

Nitrate as NO3 .........................45. 14-Dichlorobenzene .................. 0.005 Levels as specified
in Table64449-Nitrate

Nitrite as N .............. 10.0 11-Dichloroethane....................... 0.005 B of Section 64449 Title 22 of the

Nitrite as N ............................... 1.0 12-Dichloroethane.................... 0.0005 Califomia Code of Regulations as

Selenium........................... ...........0.0 cis-12-Dichloroethlyene ............ 0.006 of June 3 2005. Levels indicated

Silver............................................. 0.1 trans-l2-Dichloroethylene............ 0.01 are reconimended levels. Table

Sulfate ......................................250. 11-Dichloroethylene..................... 0.006 64449-B contains a complete list of

Thalliuriia ...................................0.00 Dichloromethane......................... 0.005 upper and short-term ranges.

Zine............................................... 5.0 12-Dichloropropane.................... 0.005 d. Maximum Contamiuant Levels as

13-Dichloropropene ................. 0.0005 specified
in Table 64431-A

Organic Parameters Ethylbenzene.................................... 0.7 Inorganic Chemicals of Section

MBAS Foaniing agents .............0. Methyl-tert-butyl
ether ..... 0.13 / 0.005 64431 Title 22 of the Califomia

Oil and grease .......................... none Monochlorobenzene......................0.07 Code of Regulations as of June 3

Phenolsn ....................................
0.001 Styrene ........................................... 0.1 2005.

Trihalomethanes .......................... 0.1 1122-Tetrachloroethane............ 0.001 e. MFL million fibers
per

liter

Tetrachloroethylene .................... 0.005 MCL for fibers exceeding 10 um in

Chlorinated Hydrocarbons 124-Trichlorobenzene .............. 0.005 length.

Endrin ..................................... 0.002 111-Trichloroetliane....... ...........
0.200 f. Flourideobjectivesdependon

Lindana ..................................0.000 112-Trichloroethane.................. 0.005 temper3ture.

Methoxychlor .............................0.0 Trichloroethylene .......................
0.005 g. A complete list of opnmum and

Toxaphene.................................. 0.003 Trichlorofluoromethane.................. 0.15 limiting concentrations is specified

2378-TCDD Dioxin.........3 x 10- in Table 64433.2-A of Section

24-D ..........................................0.0 64433.2 TiQe22 of the Califomia

244-TP Silvex ..........................0.0 Code of Regulations as of June 3
2005.

h. Maximum Contaminant Levels as

specified
in Table 64444-A

Organic Chemicals of Section

64444 Title 22 of the California

Code of Regulations as of June 3
2005.

i. Maximum Contaminant Levels as

speciicd in Table 4 Radioactivity

of Sectior 64443 Title 22 of the

Califomia Code of Regulations as

of June 3 2005.

j. Included Radium 26 but excludes

Radon and Uranium.

MG/L Milligrams per
liter

pCi/L pico Curries per liter

541 Pace 536 of 660



Received

March 30 2011

Commission on
State Mandates

Table 3-6 Water Quality Objectives for Agricultural Supplya in mg/1

Parameter Threshold Limit Limit for Livestock Watering

Physical

pH

TDS

EC mmhos / cm

Inorganic Parameters

5.5-8.3 4.5-9.0

0.2-3.0

10000.0

Aluminum 5.0 20.0 5.0

Arsenic 0.1 2.0 0.2

Beryllium 0.1 0.5

Boron 0.5 2.0 5.0

Chloride 142.0 355.0

Cadmium 0.01 0.5 0.05

Chromium 0.1 1.0 1.0

Cobalt 0.05 5.0 1.0

Copper 0.2 5.0 0.5

Flouride 1.0 15.0 2.0

Iron 5.0 20.0

Lead 5.0 10.0 0.1

Lithium 2.5b

Manganese 0.2 10.0

Molybdenum 0.01 0.05 0.5

Nickel 0.2 2.0

NO3 NOz as N 5.0 30c 100.0

Selenium 0.02 0.05

Sodium adsorption

ratio adjustedd
3.0 9.0

Vanadium 0.1 1.0 0.1

Zinc 2.0 10.0 25
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NOTES

For an extensive discussion of water quality for agricultural purposes see A Compilation of Water

Quality Goals Central Valley Regional Water Quality Control Board May 1993.

For citrus irrigation maximum 0.075 mg/1.

For sensitive crops. Values are actually for N03-N NH4-N.

Adjusted SAR Na /Ca Mg205 18.4 - pHc where pHc is a calculated value based on

total cations Ca Mg and CO3 HCO3 in me/I. Exact calculations of pHc can be found in

Guidelines for Interpretation of Water Quality for Agriculture prepared by the Univ. of California

Cooperative Extension.
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Table 3-7 Water Quality Objectives for the Alameda Creek Watershed

Above Niles

SURFACE WATER QUALITY OBJECTIVES ALAMEDA CREEK AND TRIBUTARIES

TDS 250 mg/l 90 day-arithmetic mean

360 mg/1 90 day-90h percentile

500 mg/1 daily maximum

Chlorides 60 mg/1 90 day-arithmetic mean

100 mg/1 90 day-90h percentile

250 mg/1 daily maximum

GROUNDWATER QUALITY OBJECTIVES

Concentration not to be exceeded more than 10 percent of the time during one year.

Central Basin

TDS Ambient or 500 mg/1 whichever is lower

Nitrate NO3 45 mg/i

Fringe Subbasins

TDS Ambient or 1000 mg/1 whichever is lower

Nitrate NO3 45 mg/1

Upland and Highland Areas

California domestic water quality standards set forth in Califoinia

Code of Regulations Title 22 and cui-rent county standards.

Ambient water quality conditions at a proposed project area will be determined by Zone 7

of the Alameda County Flood Control and Water Conservation District at the time the

project is proposed with the cost borne by the project proponents. Ambient conditions

apply to the water-bearing zone with the highest quality water.

Waters designated for use as domestic or municipal water supply shall not contain

concentrations of chemicals in excess of natural concentrations or the liinits specified in

California Code of Regulations Title 22 Chapter 15 particularly Tables 64431-A and

64431-B of Section 64431 Table 64444-A of Section 64444 and Table 4 of Section

64443.

544 Pace 539 of 660



Received

March 30 2011

Commission on
State Mandates

EXHIBIT
662699

545 Page 540 of 660



Received

March 30 2011

Commission on
State Mandates

EXHIBIT 26 TO SCVSDS TEST CLAIM
DECLARATION OF STEPHEN R. MAGUIN

1. I Stephen R. Maguin am the Chief Engineer and General Manager for the

County Sanitation Districts of Los Angeles County which includes the Santa Clarita Valley

Sanitation District the District or SCVSD. I am authorized to attest to the foregoing. If

called as a witness I could and would competently testify to the assertions provided below.

Overview of the TMDL Chloride Mandate

2-. In 2002 the Los Angeles Regional Water Quality Control Board Regional

Water Board adopted Resolution No. 02-118 which amended the Water Quality Control Plan

for the Los Angeles Region Basin Plan to include a Total Maximum Daily Load TMDL
for chloride in the Santa Clara River. Regional Water Board Resolution No. R02-018

Amendment to the Water Quality Control Plan Basin Plan for the Los Angeles Regional to

Incorporate a TMDL for Chloride in the USCR Oct. 24 2002 attached as Exh. 12.

In that resolution the Regional Water Board restricted final waste load allocations

WLAs for the Valencia and Saugus Water Reclamation Plants WRPs to 100 mg/L for

inclusion in their National Pollutant Discharge Elimination System NPDES permits. The

TMDL also included interim WLAs for the plants to provide the District time to implement

chloride source reduction complete site-specific objective SSO studies and make any

necessary modifications to the WRPs.

3. At that time the District determined that complying with this TMDL would

among other things require it to construct advanced treatment facilities that would cost

approximately $500 million. Because of the magnitude of the costs to comply with the TMDL

the District appealed the Regional Water Boards decision to the California State Water Quality

Control Board the State Water Board.

4814-6023-3481.1
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n 2003 the State Water Board remanded the TMDL to the Regional Water Board

in State Water Board Resolution No. 2003-0014. The State Board required the Regional Water

Board to consider a phased implementation approach to allow SCVSD to complete special

studies pnior to planning and construction of advanced treatment technologies. Exh. 1 at
p. 2

7 see also Exh. 13 State Water Board Resolution No. 2003-0014 Remanding an Amendment

to the Water Quality Control Plan for the Los Angeles Region to Incorporate TMDL for Chloride

in USCR Feb. 19 2003. The Regional Water Board modified the TMDL in July 2003.

Regional Water Board Resolution No. R03-008 Amendment to the Watei Quality Control Plan

for the Los Angeles Region to In.corpoYate TMDL for Clalof-ide in USCR Jul. 10 2003 attached

as Exh. 14.

n May 2004 the Regional Water Boards Resolution No. 04-004 further revised

the interim WLAs and implementation plan. Exh. 1 at p. 2 9. That resolution 1 extended

the final compliance deadline to 2018 and 2 directed that studies be perfonned to characterize

the sources fate transport and specific impacts of chloride in the upper Santa Clarita River

including impacts to downstream reaches and underlying groundwater basins. See Exh. 1 at p.

2 9. This version of the TMDL was approved by the United States Environmental Protection

Agency US EPA and became effective in May 2005.

6. In 2006 the Regional Water Board shortened the overall compliance period in the

implementation plan by two years. This made the WLA-based final effluent limitations for

chloride operative eleven years after the May 2005 effective date of the revised TMDL.

Regional Water Board Resolution No. R4-2006-016 Amendment to the Watey- Quality Control

Plan foY the Los Angeles Region through- revision to the Implementation Plan fbr the USCR

ChloYide TMDL Resolution 04-004 Aug. 3 2006 attached as Exh. 16.

///

///
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7. The Regional Board further shortened the compliance period by another year in

December 2008. This modification required the District to comply with the current TMDL and

associated WLAs by May 4 2015.- The NPDES permits for the Saugus and Valencia WRPs last

updateýý in July 2009 reflect these terms.

8. On December 11 2008 the Regional Water Board amended the Basin Plan to

once again modify the chloride requirements. This amendment included relaxed SSOs for

chloride in the Santa Clara River conditioned upon the completion of activities set forth in a

further revised TMDL. The revised TMDL contained new final WLAs and a detailed

implementation plati. The Regional Water Board referred to these modifications as the

alternative water resources management approach or AWRM. Exh. 1 at p. 4 15.

9. The revised TMDL and the Saugus and Valencia WRP NPDES pelmits require

final compliance with the conditional SSOs and final WLAs for chloride by May 4 2015. See

Exh. 1 Attachment A at p. 20. In order to meet these requirements the District must

implement ultra-violet light disinfection at both WRPs construct advanced treatment facilitiesatthe
Valencia WRP i.e. microfiltration-reverse osmosis and brine disposal and provide salt

management facilities i.e. extraction wells and water supply conveyance pipelines I

supplemental water i.e. water transfers and related facilities and alternative water supplies for

the protection of beneficial uses. See generally Exh. 1 Attachment A.
In addition the desalinated recycled water must also be 1 discharged to ensure

compliance with water quality objectives for Reaches 4A 4B and 5 2 used to protect ofsalt-sensitive
agricultural beneficial uses 3 used to remove excess chloride load above 117 mg/L

from the East Pii-u Basin and 4 used to enhance water supplies in Ventura and Los Angeles

Counties. See e.g. Exh. 1 at p. 5 22. This lengthy implementation process involves great

expense particularly with respect to initial capital investments and operating costs. This expense

far exceeds the Districts resources and generated revenues.

///

///
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10. The Districts present estimate of the cost to comply with the TMDLs conditional

SSOs and WLAs is $250 million. See Report Santa Clarita Valley Sanitcltion District USCR

Chloride TMDL SCR Reaches 5 6 Cost Estiniate Summafy for Conceptual Compliance

Alternatives -Task 9 June 2008 attached as Exh. 21 at p. 17.

11. The District has always put forth its best efforts to facilitate and implement the

Regional Water Boards regulations in an efficient and cost-effective manner. Given the large

scale of the projects involved the District has organized the implementation tasks in the phased

approach described in Attachment A to Resolution No. R4-2008-0012 attached as Exhibit 1.

Summarv of the Phased Implementation Ajtroach

are

12. The implementation tasks for and the costs of coniplying with the final WLAs

Imr_-lementation Task 4

The SCVSD will convene a technical advisory coinmittee or committees TACs in

cooperation with the Regional Boar-d to review literature develop a methodology for

assessment and pr-ovide recommendations with detailed timelines and task

descriptions to support any needed changes to the time schedule for evaluation of

appropriate chloride threshold for Task 6. The Regional Board at apublic hearing

will re-evaluate the schedule for Task 6 and subsequent linked tasks based on input

from the TACs along with Regional Board staffanalysis and assessment consistent

with state and federal law as to the types ofstudies needed and the time needed to

conduct the necessary scientific studies to determine the appiropriate chloride

threshold for the protection ofsaltsensitive agricultural uses and will take action to

amend the schedule if there is suffrcient technical justification.

The District retained a consulting firm to assist in leading the collaborative process

required by the Regional Water Board. As part of this process the District convened a

stakeholder work group. To date the District has spent approximately $800000 on consulting

seivices to accomplish this task.

Imnlementation Task 5

Groundwater/Surface Water Interaction Modek The SCVSD will solicit proposals

collect data develop a model in cooperation with the Regional Board obtain peer

review and report results. The impact of source waters and reclaimed water plans

4814-6023-3481.1
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on achieving the water quality objective and protecting beneficial uses including

impacts on underlying groundwater quality will also be assessed and specific

recommendations for man.agement developedfor Regional Board consideration. The

purpose of the modeling and sampling effort is to determine the interaction between

suiface water and groundwater as it may affect the loading of chloride fi-om

groundwater and its linkage to sufface water quality.

The District retained a technical consulting firm to develop the groundwater/surface

water interaction model required by the TMDL to examine the feasibility of various compliance

alternatives. As of the time this claim is submitted the District has spent approximately $3.1

million on consulting services to accomplish this task.

Invlementation Task 6

Evaluation of Appropriate Claloride Thr-eshold for the Protection of Sensitive

Agricultural Supply Use and Endangered Species Protection The SCVSD will

prepar-e and subrnit a report on endangered species protection thresholds. The

SCVSD will also prepare and submit a reportpresenting the results ofthe evaluation

of chloride thresholds for salt sensitive agricultural uses which shall consider the

impact of dr-ought and low rainfall conditions and the associated increase in

imported water concentrations on downstream crops utilizing the result of Task 5.

The District retained technical consulting fii-ms to complete the agricultural chloride

threshold and the threatened and endangered species chloride threshold studies required by the

TMDL. The District has spent approximately $700000 and $100000 respectively for these

studies.

Imnlementation Task 7

Develop SSO for Clzloride for Sensitive Agriculture The SCFSD will solicit

proposals and develop technical analyses upon which the Regional Board may base

a Basin Plan amendment.

Itnljlementatiofz Task 8

Develop Anti-Degradation Analysis for Revision of Cliloride Objective by SSO The

SCVSD will solicit proposals and develop draft anti-degradation analysis for

Regional Board consideration.

The District retained a technical consulting firm to prepare the SSOs study andanti-degradation
analysis required by the TMDL. The Regional Board used information prepared for

these reports as the technical basis to revise the Basin Plan. The Basin Plan incorporated the
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revised TMDL under Resolution R4-2008-012. The District has spent approximately $300000

for consulting seivices to complete these tasks.

Iw 1ementation Task 9

Develop apre -planning report on conceptual compliance measures to meet different

laypoth-etical final conditional wasteload allocations. The SCVSD shall solicit

proposals and dPvelop and submit a report to the Regional Board that identifies

potential chloride control measures and costs based on different hypothetical

scenarios for chloride SSOs andfinal conditional wasteload allocations.

The District retained the services of a technical consulting firtn to develop a report on

potential compliance measures and costs. The District has spent approximately $500000 on this

task.

Im 4ementation Task 17a

Implementation of Compliance Measures Complete En-viron-mentallmpact Report.

The SCVSD shall complete a Wastcwater Facilities Plan and Programmatic

EnvironmentallmpactReportforfacilities to comply with final effhsentpermitlimits

for chloride.

The District retained technical consulting firms to prepare a facilities plan and

enviromnental to comply with the TMDL. The District has spent approximately $1.1 million on

this task to date.

Sitimma o__the Imt4ementation Tasks Comaleted to Date

TMDL Study/Task

TMDL Collaborative Process Facilitation Services Task 4
Groundwater Surface Water Interaction Model Task 5
Agricultural Chloride Threshold Study Task 6
Threatened and Endangered Species Study Task 6
Site Specific Objectives and Anti-Degradation Study Tasks 7

Chloride Compliance Cost Study Task 9
Facilities Plan EIR Task 17a

Total TMDL Study Costs to Date

Cost

$0.8 million

$3.1 million

$0.7 million

$0.1 million

$0.3 million

$0.5 million

$1.1 million

$6.6 million

These expenditures do not include the cost of District staff time expended on these tasks.

///
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bn lementation Task 20

Implementation Task 20 of the TMDL provides the schedule for compliance of WLAs

that will also be incoiporated into the Saugus and Valencia WRPs NPDES perrnits.

The intef-im WLAs for chlof-ide shall remain in effectfor no more than 10 years after

the effective date of the TMDL. Con.ditional SSO for chloride in the USCR shall be

achieved. Finalconditional WLAs for chloride in Reaches 4B 5 and 6shall apply by

May 5 2015. The Regional BoaYd may consider extending the completion. date of this

task as necessary to account for events beyond the control of the SCVSD.

Summar\of the Phased Implementation Amroach

13. In addition to its work on the implementation tasks the District has also

designed projects to comply with the final WLAs for chloride by reducing chloride levels in the

WRPs recycled water. Specifically the District implemented an innovative automatic water

softener public outreach and rebate program in compliance with Senate Bill 475 to remove

automatic water softeners which contribute significant amounts of chloride to the recycled water

produced at the Districts WRPs. The total cost of the program for the removal of automatic

water softeners not including the cost of the Districts staff time is approximately $4.8 million.

Although the removal of automatic water softeners has reduced chloride levels in the

Districts recycled water discharged to the river that reduction is not sufficient to achieve

compliance with the revised TMDL without additional facilities. In order to meet the chloride

TMDL requirements set forth in Regional Board Resolution No. R4-2008-012 the District must

also implement the AWRM program. The estimated costs of implementing that program are set

forth below

AWRM Project Element Estimated Capital Cost

Facilities Plan Enviromnental Impact Report EIR $2.5 million

Advanced Treatment Micro Filtration MF Reverse Osmosis RO $30.0 million

Brine Disposal Deep Well Injection DWI $53.0 million

Venira Salt Export Facilities

a MF/RO Conveyance Pipeline from Valencia WRP $46.5 million

b GW Extraction Wells in Ventura County $5.5 million

c Blend Water Pipeline from Wells to River $52.3 million

Supplemental Water from local pumped groundwater $30.0 million
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Supplemental Water conveyance
UV Disinfection Facilities at Saugus Valencia WRP
Removal of Automatic Water Softeners

Total Estimated Capital Cost

Costs based on 2007 dollars.

$12.0 million

$16.5 million

$2.4 million

$250.7 million

Note The costs listed above are capital costs and do not include operation and maintenance

expenses required for continued operation of the facilities which are estimated to be

approximately $4.5 million per year.

Costs of the AWRM Proýsram

14. If the District cannot comply with the AWRM program the chloride

requirements contained in Regional Board Resolution No. R4-2006-016 will become effective.

These include a final WLA of 100 mg/L to assigned to the Districts WRPs discharge which

would require theDistriet to consti-uct advanced treatment and brine disposal facilities resulting

in a combined cost of $500 million dollars which includes operation and maintenance expenses

required for continued operation.

Actual and Proiected Costs Associated with Mandate

15. In this test claim the District seeks all eligible costs for fiscal year 2009-2010.

Actual increased costs incurred during fiscal year 2009-2010 and projected increased costs

incurred during the fiscal year 2010-2011 are as follows

Expense TMDL/AWRM Task FY 09-10 Cost FY 10-11 Estimate

Payroll Benefits TMDL General Compliance $ 96750 $ 396000

Payroll Benefits Facilities Plan FIR - Task 17 $ 613525

Legal Services TMDL General Cornpliance $ 19492 $ 220000
Consultants TMDL Task 5 $ 4022
Consultants TMDL Task 4 $ 1192

Consultants TMDL Task 17 $ 774980
Consultants TMDL General Compliance 65000

Payroll Benefits Automatic Water Softener Program $ 17300
Rebates Automatic Water Softener Program $ 739408 $ 100000

Consultants Automatic Water Softener Program $ 363210 $ 100000

Total Incurred Costs $ 2629870 $ 881000
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Unsuccessful Attem ts to Secure Other Fundin- Sources

16. The District has attempted to secure other sources of state and federal funding.

Despite the Districts good faith efforts it has been unable to secure any alternate local state or

federal funding sources or identify any other fee authority that may be used to offset the

increased costs that will be incurred by the District to implement the project.

17. The Districts numerous efforts to secure funding to comply with the mandates

are outlined below

a. Dedicated State Funds. During 2009 and 2010 no state funding has been

available from which the District could seek to fund the mandates. It is possible

that a relatively small amount up to several million dollars of grant funding may

be sought in the future from the Department of Water Resources through the

Integrated Regional Water Management Planning Program.

b. Dedicated FederalFunds. Over the course of several years the District has

pursued outside sources of federal funding applicable to this mandate. For fiscal

year 2011 the District submitted appropriations requests to Congressmen

McKeon and Gallegly and Senators Boxer and Feinstein to obtain funding under

the State and Tribal Assistance Grants STAG Program through the US EPA

for $1 million. Notwithstanding its efforts the District was not awarded any

appropriation for fiscal year 2011. The District also submitted but did not

receive funding for an appropriations request in fiscal year 2010 for STAG

funding.

In the previous Congress the District prepared and submitted requests for

authorization of funding throughthe Water Resources Development Act

WRDA to several members of the House of Representatives and to

Californias two Senators. However these authorization requests were not acted

on by either the House or the Senate. WRDA reauthorization may be considered

again in the 112th Congress.
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18. Although the District intends to submit additional requests for STAG and WRDA

funding authorization the outlook for funding at the federal level is bleak and any funds that

become available could at best provide only a small amount towards the projects total cost. The

present policy of Congress and the current administration appears to be to afford preference to

funding the current backlog of authorized but not yet funded projects as opposed to

appropriating funds for new projects. Additionally it is unclear whether the 112th Congress will

authorize any new projects under programs like WRDA or appropriate any funds for new

projects under STAG or other accounts that were previously available. These developments may

preclude or substantially delay the Districts obtaining federal funding for this project.

19. In order to generate the $250 million needed to fund the TMDL project the

District performed several service charge rate projections which indicated that rates would be

increased over the next thirteen years. After conducting service charge projections the District

initiated the Proposition 218 process and provided notice to all affected ratepayers.

20. On June 11 2010 the District disseminated a Notice of Public Hearing which

outlined the various rate increases and provided a brief overview of the regulatory issues

concerning the TMDL chloride requirements. See Attachment A to this declaration. The

Districts elected officials could not support the proposed rate increases in the face of fierce

public opposition. The potential consequences of future rate increase implementation include a

referendum to overturn them. Therefore this source of funding remains uncertain.

As a result the Districts board declined to adopt the proposed rate increases based on

the expectation that any substantive rate increase would be overturned by way of referendum.

Since that time the likelihood that the proposed rate increases would pass muster in light of

strong disapproval of the proposed length and level of rate increases has been reduced even

further.

20. The District is not aware at this time of any other local state or federal funding

that could be used to offset the increased costs that will be incurred in connection with the

proposed project.

4814-6023-3481.1

Declaration ofStephen R.

Exhibit 26 to SCVSD Test Claim
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I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct based on my personal knowledge information or belief and that

this declaration was executed on March 28 2011 at Whittier California.

Stephen R. Maguin

Chief Engineer and General Manager

County Sanitation Districts of Los Angeles County

4814-6022-348 1

Declaration af Stephen R
Exhibrt 26 to SCVSD Test Claim

556 Page 551 of 660



olý W.fEWAlE
etauunow

ooLle wur6 YIYOIHII

June 11 2010

John and Mary Smith

1234 Main Street

Santa Clarita CA 91310

ATTENTION

This notice contains

important information

about a proposed
increase in rates for

wastewater service.

Please read.

NOTICE OF PUBLIC HEARING
SANTA CLARITA VALLEY SANITATION DISTRICT OF LOS ANGELES COUNTY

REGARDING A PROPOSED SEWER SERVICE CHARGE RATE INCREASE
TO THE OWNER OF RECORD OF

Assessors Parcel No. 1234-567-890

1234 Main Street Santa Clarita CA 91310

Notice is hereby given that the Santa Clarita Valley Sanitation District will conduct a public hearing on July 27

2010 at 630 p.m. in the Santa Clarita City Council Chambers 23920 Valencia Boulevard to consider public input on the

proposed increase in sewer service charge rates.

lmportant Dates

Information Meetings

Location Date Times.

Santa Clarita City Hall June 29 700 pm

West Ranch Town
July 7 700 pm

Council Meeting

Santa Clarita City Hall July 8
100 pm and

700 pm

Santa Clarita City Hall July 14
100 pm and

700 pm

Santa Clarita City Hall July 19 700 pm

Castaic Area Town
July 21 700 pm

Council Meeting

Public Hearing

Location Date Time

Santa Clarita City Hall July 27 630 pm

Received

March 30 2011

Commission on
State Mandates

SANTA CLARITA VALLEY SANITATION DISTRICT

1955 Workman Mill Road P.O. Box 4000 Whittier CA 90607-4000

Telephone 800 388-4602

www.lacsd.org

Protest Procedure

How To Protest Theroposed Rates

Under Proposition 218 the owner. of record for a

parcel that is subject to the propoed increase can -

submit a written protest against tlie proposed rate

incre.ases to the District at or before the time set for

the public hearing If a majonty of _affected

property owners submit written protests the

proposed rate increases will not go into effect

The written protest must identify the parcels in

which the. party signing the protest has an interest.

The best means of identifying the parcels is by the

Assessors Parcel NumberAPNshown.above If

the party signing tlie protest is not shown on the last

equalized assessment roll of Los Angeles County as

the owner of the parcels e.g -
if you recently

bouglit the parcel the proiest must contain or be

accompanied by written evidence that such partyis

the owner of the parcels.

Using the enclosed envelope and form oxi page 3
please mail written proteststo

Secretary of the Board

Santa ClaritaValley. Sanitation District

PUJ3ox4UUU ý

Whittier CA 90607
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Basis for the Rates

Current Proposed

FY 2009-10 FY 2010-11 FY 2011-12 1 FY 2012-13 FY 2013-14

Existing Facilities 1

$16.58 / month $18.50 / month
E

$19.17 / month $19.83 / month 1 $20.50 / month

$199 / year $222 / year $230 /year $238 /year $246 /year

Chloride - Related $0 / month $0 / month $1.33 / month $2.75 / month $4.17 / month

Efforts $0 / year $0 / year $16 /year $33 /year $50 /year

58 / month$16 $18.50 / month $20.50 / month $22.58 / month $24.67 / month
I

Total Rate
$199 / year $222 / year $246 /year $271 /year $296 /year

Rate per sewage unit equivalent to the discharge from one single family home

Your $16.58 / month $18.50 / month $20.50 / month ý- $24.67 / month

Charge $199 / year $222 / year $246 /year $296 /year
I ... ___.. _

The District offers a sewer service charge rebate program for parcels that have low water usage. Details of this

program including claim forms are available on the Districts website www.lacsd.org.

Backqround Information

This notice is about a proposal to increase your wastewater service charge over the next four years as shown above.

Santa Clarita Valley Sanitation District is the public agency responsible for managing the wastewater that is generated

on your parcel.

Approximately half of the proposed increase is for the contiinied operation of the existing treatment facilities. The

other half is for plamiing and design efforts related to the facilities that are needed to comply with state-mandated

chloride limits.

Rcý-gulatoiy /ssýýý Chloridesý

In 2002 the Regional Water Quality Control Board state regulatory agency adopted a chloride standard that would

have necessitated the construction of large-scale advanced treatment facilities costing over $500 million.

The District appealed that decision and in 2004 the Regional Board agreed to allow additional studies to assess the

coi-rectness of the chloride standard as adopted.

In 2006 the Regional Board halted the studies after the first studys conclusion supported their position and took

action to reaffirm the chloride standard as adopted.

In 2008 after lengthy negotiations the Regional Board agreed to relax the standard in exchange for the District

implementing an alteinative project that included the removal of water softeners much smaller advanced treatment

facilities and salt management facilities. The estimated cost of this alternative project is $250 million.

In 2008 the cointnunity took the initiative to pass Measui-e S to discontinue the use of self-regenerating water

softeners.

In 2009 the Districts Board of Directors instructed staff to work with the Regional Board with the goal of further

lowering the cost of the project.

558 Pace 553 of 660



Received

March 30 2011

Commission on
State Mandates

Based upon this direction Districts staff developed a phased approach to the project that would spread the cost of the

project over significantly more years and would provide some additional relief during drought conditions reducing

the total project cost to approximately $209 million if ultimately approved by the Regional Board.

Recommendation

After opposing the strict standards for over ten years negotiating with the Regional Board exploring all technical

alternatives and considering potential large fines and penalties for non-compliance the Sanitation District staff is

recommending the proposed increases as the lowest cost of all viable options that will allow for compliance with the

adopted chloride standards.

While the recommendation is for a four-year rate increase that will keep the District on the path to compliance we

will continue to work with the regulators to revise the adopted chloride limits and grant additional regulatory relief

during drought conditions to work with state and federal legislatures for regulatory relief during these tough

economic times and to pursue all state and federal grant funding opportunities.

Please note that the proposed recommendation will only fund the facilities planning and design support work.

Additional service charge rate increases related to compliance with the chloride standards beginning in fiscal year

2014-15 through fiscal year 2022-23 will be necessary if the project is approved and proceeds to construction.

Protest Process

You may file a protest against the proposed rate increase following the procedure outlined on the first page. Pursuant

to Proposition 218 the protest must be submitted in writing and must be received by the District prior to or at the

public hearing on July 27 2010. For your convenience you may submit your protest using the enclosedself-addressed
envelope and the form at the bottom of this page.

Protesting the proposed rates does not negate the Districts responsibility to comply with all legally adopted discharge

standards. Consequently failure to adequately fund the necessary facilities could result in the District and

ultimately you the ratepayer being subject to significant fmes and penalties and potentially a much more expensive

project than what is currently recommended.

M re Information / Contact Us

Telephone 800 388 -4602 toll free

Regular Mail P.O. Box 4000

Whittier CA 90607-4000

E-mail rates@lacsd.org

Internet www.lacsd.org

Please include your name address telephone number and Assessors Parcel Number shown just under the title of

this notice with any correspondence to help us promptly and accurately respond. Normal business hours are Monday

through Friday 730 am to 400 pm.

Para informacion en espanol por favor de mirar el reverso.

------cut here -ý_---------------------------------------------------------PROTESTFORM

Assessors Parcel No. 1234-567-890

Property Location 1234 Main Street Santa Clarita CA 91310

As the owner of record of the above-identified parcel I hereby officially protest the proposed rate increase.

Owner of Record print name Owner of Record signature

-3-

Date
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Para Informaci6n efa Espaiof

ZAcerca de qu6 es este aviso

El Distrito Sanitario Santa Clarita Valley del Condado de Los Angeles propone aumentar la tasa por Cargo de Servicio de

alcantarillado y tratarniento de aguas residuales. Este aviso discute las razones y la cantidad del amnento propuesto.

Ademas se le notifica que se conducira una Audiencia Publica el dia 27 de Julio de12010 a las 630 p.m. en la Catnara de

Consejo de la Ciudad de Santa Clarita que se encuentra localizada en la siguiente direcci6n 23920 Valencia Boulevard

para considerar los aumentos que se proponen. Si usted recibi6 este aviso los aumentos propuestos de Cargo de Servicio

son aplicables a su propiedad. iFavor de notar que ESTO NO ES UN COBRO iNo mande dinero

ýSi usted desea recibir este aviso y mas informaci6n en espanol por favor Ilame a los Distritos Sanitarios al telefono

800 388-4602. Tanibien usted nos puede visitar en nuestra pagina en la Internet en www.lacsd.ora.
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Westlaw

Wests Ann.Cal.Const. Art. 13B

Effective November 3 2004

Page 1

Wests Amiotated California Codes Currentness

Constitution of the State of California 1879 Refs Annos

%p Article XIIIB. Government Spending Limitation Refs Annos

_ 6. New programs or services mandated by legislature or state agencies subventionappropri-ation
of funds or suspension of operation

SEC. 6. a Whenever the Legislature or any state agency mandates a new program or higher level of service on

any local government the State shall provide a subvention of funds to reiinburse that local government for the

costs of the program or increased level of service except that the Legislature may but need not provide asub-ventionof funds for the following mandates

1 Legislative mandates requested by the local agency affected.

2 Legislation defining a new crime or changing an existing definition of a crime.

3 Legislative mandates enacted prior to Januaiy 1 1975 or executive orders or regulations initiallyimplement-ing
legislation enacted prior to January 1 1975.

b1 Except as provided in paragraph 2 for the 2005-06 fiscal year and every subsequent fiscal year for a

mandate for which the costs of a local government claimant have been determined in a preceding fiscal year to

be payable by the State pursuant to law the Legislature shall either appropriate in the annual Budget Act the

full payable amount that has not been previously paid or suspend the operation of the mandate for the fiscal

year for which the annual Budget Act is applicable in a manner prescribed by law.

2 Payable claims for costs incurred prior to the 2004-05 fiscal year that have not been paid prior to the 2005-06

fiscal year may be paid over a term of years as prescribed by law.

3 Ad valorem property tax revenues shall not be used to reimburse a local government for the costs of a new

program or higher level of service.

4 This subdivision applies to a mandate only as it affects a city county city and county or special district.

5 This subdivision shall not apply to a requirement to provide or recognize any procedural or substantivepro-tectionright benefit or employment status of any local government employee or retiree or of any local govern-

2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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ment employee organization that arises from affects or directly relates to future current or past localgovern-ment
employment and that constitutes a mandate subject to this section.

c A mandated new program or higher level of service includes a transfer by the Legislature from the State to

cities counties cities and counties or special districts of complete or partial financial responsibility for are-quiredprogram for which the State previously had complete or partial financial responsibility.

CREDITS

Adopted Nov. 6 1979. Amended by Stats.2004 Res. c. 133 S.C.A.4Prop.1A approved Nov. 2 2004 eff.

Nov. 3 2004.

Current with all 2010 Reg.Sess. laws all 2009-2010 1st through 8th Ex.Sess. laws and all Props. on 2010bal-lots.
C 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

END OF DOCUMENT

2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Westlaw

Wests Ann.Cal.Gov.Code 17556 Page 1

Effective October 19 2010

Wests Annotated California Codes Currentness

Governnlent Code Refs Aiulos

Title 2. Government of the State of California

Division 4. Fiscal Affairs Refs Annos

Part 7. State-Mandated Local Costs Refs Annos

Np Chapter 4. Identification and Payment of Costs Mandated by the State Refs Annos

rLQ Article 1. CommissionProcedure Refs Annos

_.ý
17556. Findings costs not mandated upon certain conditions

The commission shall not find costs mandated by the state as defined in Section 17514 in any claim submitted

by a local agency or school district if after a hearing the commission finds any one of the following

a The claim is submitted by a local agency or school district that requests or previously requested legislative

authority for that local agency or school district to implement the program specified in the statute and thatstat-ute
imposes costs upon that local agency or school district requesting the legislative authority. A resolution from

the goveniing body or a letter from a delegated representative of the governing body of a local agency or school

district that requests authorization for that local agency or school district to implement a given program shall

constitute a request within the meaning of this subdivision. This subdivision applies regardless of whether the

resolution from the governing body or a letter from a delegated representative of the governing body wasadop-ted
or sent prior to or after the date on which the statute or executive order was enacted or issued.

b The statute or executive order affirmed for the state a mandate that has been declared existing law orregula-tion
by action of the courts. This subdivision applies regardless of whether the action of the courts occurredpri-or

to or after the date on which the statute or executive order was enacted or issued.

c The statute or executive order imposes a requirement that is mandated by a federal law or regulation andres-ults
in costs mandated by the federal government unless the statute or executive order mandates costs thatex-ceed
the mandate in that federal law or regulation. This subdivision applies regardless of whether the federal law

or regulation was enacted or adopted prior to or after the date on which the state statute or executive order was

enacted or issued.

d The local agency or school district has the authority to levy service charges fees or assessments sufficient to

pay for the mandated program or increased level of service. This subdivision applies regardless of whether the

authority to levy charges fees or assessments was enacted or adopted prior to or after the date on which the

statute or executive order was enacted or issued.

2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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e The statute executive order or an appropriation in a Budget Act or other bill provides for offsetting savings

to local agencies or school districts that result in no net costs to the local agencies or school districts or includes

additional revenue that was specifically intended to fund the costs of the state mandate in an amount sufficient to

fund the cost of the state mandate. This subdivision applies regardless of whether a statute executive order or

appropriation in the Budget Act or other bill that either provides for offsetting savings that result in no net costs

or provides for additional revenue specifically intended to fund the costs of the state mandate in an amountsuffi-cient
to fund the cost of the state mandate was enacted or adopted prior to or after the date on which the statute

or executive order was enacted or issued.

f The statute or executive order imposes duties that are necessary to implement or are expressly included in a

ballot measure approved by the voters in a statewide or local election. This subdivision applies regardless of

whether the statute or executive order was enacted or adopted before or after the date on which the ballotmeas-ure
was approved by the voters.

g The statute created a new crime or infraction eliminated a crime or infraction or changed the penalty for a

crime or infraction but only for that portion of the statute relating directly to the enforcement of the crime orin-fractiol
CREDITS

Added by Stats.1984 c. 1459 1. Amended by Stats.1986 c. 879 4 Stats.1989 c. 589 1 Stats.2004 c.

895 A.B.2855 14 Stats.2005 c. 72 A.B.138 7 eff. July 19 2005 Stats.2006 c. 538 S.B.1852 279

Stats.2010 c. 719 S.B.856 31 eff. Oct. 19 2010.

VALIDITY

A prior version of this section was held unconstitutional as impermissibly broad in the decision of California

School Boards Assn v. State App. 3 Dist. 2009 90 Ca1.Rptr.3d 501 171 Ca1.App.4th 1183.

Current with all 2010 Reg.Sess. laws all 2009-2010 1st tbrough 8th Ex.Sess. laws and all Props. on 2010bal-lots.
C 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

END OF DOCUMENT

2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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county and cities were entitled to reimbursement.

Commission appealed and county and cities cross-

Court of Appeal Second District Division 3 Cali-
appealed.

fornia.

COUNTY OF LOS ANGELES et al. Plaintiffs and Holdings The Court of Appeal Aldrich J. held

Appellants that

v. 1 Cominission forfeited its statute of limitations

COMMISSION ON STATE MANDATES Defend- defense based on failure to raise it in trial court and

ant and Appellant 2 question of whether obligations constitutedfed-RegionalWater Quality Control Board Los eral or state mandates presented factual issues that

Angeles Region Real Party in Interest and Re- had to be addressed in the first instance byCom-spondent.mission.

City of Artesia etc. et al. Plaintiffs and

Appel-lants Affirnned.

V.

Commission on State Mandates Defendant and

Ap-pellant
West Headnotes

1 States 360 Cý-111

Regional Water Quality Control Board Los

Angeles Region Real Party in Interest and Re- 360 States

spondent. 360111 Property Contracts and Liabilities

No. B183981. 360k111 k. State Expenses and Charges and

Statutory Liabilities. Most Cited Cases

May 10 2007. Subvention under constitutional provisioncon-Background
County and cites presented test

cerning reimbursement to local government for

claims to Califoinia Commission on State Man-
state-mandated programs generally means grant of

financial aid or assistance or subsidy. Wests
dates seeking reimbursement pursuant toconstitu-tional

requirement for subvention arising from a
Ann.Cal. Const. Art. 13B 6.

state mandate for carrying out obligations under 2 States 360 -111
National Pollutant Discharge Elimination System

NPDES Permit issued by Regional Water Quality 360 States

Control Board. Commission would not adjudicate 360111 Property Contracts and Liabilities

claims on the ground that subvention was precluded 360k111 k. State Expenses and Charges and

by statute. County and cities sued Commission Statutory Liabilities. Most Cited Cases

seeking an order requiring State to reimburse them Constitutional rule of state subvention that requires

for carrying out new obligations along with other state to pay for new governmental programsim-relief.Commission and county and cities filed posed on local governments does not require state

cross-motions for judgment on the pleadings. The to reimburse local agencies for any incidental cost

Superior Court Los Angeles County Nos. that may result from enactment of state law rather

BS089769 and BS089785Victoria G. Chaney J. subvention requirement is restricted togovernment-entered
partial grant of cross-motions. Trial court al services which local agency is required by state

also granted in part the petitions by county and cit- law to provide to its residents. Wests Ann.Cal.

ies for a writ of mandate directing Commission to Const. Art. 13B 6.

consider the test claims and detennine whether

0 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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3 States 360 C-111 6 Pleading 302 Cz-3508

Page

360 States 302 Pleading

360111 Property Contracts and Liabilities 302XVI Motions

360k111 k. State Expenses and Charges and 302k342 Judgment on Pleadings

Statutory Liabilities. Most Cited Cases 302k350 Application and Proceedings

Constitutional rule of state subvention which re- Thereon

quires state to reimburse local government for im- 302k3503 Hearing Determination

plementing required governmental programs is in- and Relief

tended to prevent state from transferring costs of 302k3508 k. Matters Considered.

government from itself to local agencies. Wests Most Cited Cases

Ann.Cal. Const. Art. 13B 6. The grounds for a motion for judgment on the

pleadings must appear on the face of the challenged

4 States 360 ý111 complaint or be based on facts which the court may

360 States
judicially notice.

360111 Propei-ty Contracts and Liabilities 7 Appeal and Error 30 C-863
360k111 k. State Expenses and Charges and

Statutory Liabilities. Most Cited Cases 30 Appeal and Error

Under constitutional rule of state subvention which 30XVI Review

requires state to reimburse local government for 30XVIA Scope Standards and Extent in

governmentally imposed programs reimbursement General

is required when state freely chooses to impose on 30k862 Extent of Review Dependent on

local agencies any peculiarly governmental cost Nature of Decision Appealed from

which they were not previously required to absorb. 30k863 k. In General. Most Cited

Wests Ann.Cal. Const. Art. 13B 6. Cases

On review of a judgment on the pleadings theap-5Pleading 302 G343
pellate court must determine if the complaint states

a cause of action as a matter of law.

302 Pleading

302XVI Motions

302k342 Judgment on Pleadings

302k343 k. In General. Most Cited Cases

Pleading 302 Cýý3502

302 Pleading

302XVI Motions

302k342 Judgment on Pleadings

302k350 Application and Proceedings

Thereon

302k3502 k. Time for Proceedings.

Most Cited Cases

A motion for judgment on the pleadings is theequi-valent
of a general demurrer but is made after the

time for demurrer has expired the rules governing

demurrers apply.

8 Appeal and Error 30 ýý8931

30 Appeal and Error

30XV1 Review

30XVIF Trial De Novo

30k892 Trial De Novo

30k893 Cases Triable in Appellate

Court

30k8931 k. In General. Most

Cited Cases

On review of a judgment on the pleadings theap-pellatecourt reviews the complaint de novo tode-tei-mine
whether it alleges facts sufficient to state a

cause of action under any legal theory.

9 Mandanius 250 G7D187.91
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250 Mandamus raised by demurrer where the complaint discloses

250111 Jurisdiction Proceedings and Relief on its face that the statute of limitations has run on

250k187 Appeal and Error the causes of action stated in the complaint for the

250k187.9 Review reason that it fails to state facts sufficient to state a

250k187.91 k. Scope and Extent in cause of action.

General. Most Cited Cases

In reviewing the trial courts ruling on a writ of 1121 Limitation of Actions 241 C1825
mandate the appellate court is ordinarily confined

to an inquiry as to whether the findings and judg-
241 Limitation of Actions

ment of the trial court are supported by substantial
241V Pleading Evidence Trial and Review

241k181 Pleading Statute as Defense

evidence however where the facts are undisputed

and the issues present questions of law the appel-

241k182 Necessity

late court is not bound by the trial courts decision
241k1825 k. Waiver or Estoppel by

Failure to Plead. Most Cited Cases
but may make its own determination.

Forfeituie of a time-bar defense transpires by the

10 Mandamus 250 Cý-187.4
failure to raise the applicable statute of limitations

in the answer.

250 Mandamus

250111 Jurisdiction Proceedings and Relief 13 States 360 Cý-111

250k187 Appeal and Error
360 States

250k187.4 k. Presentation and Reserva-
360111 Property Contracts and Liabilities

tion in Lower Court of Grounds of Review. Most
360k111 k. State Expenses and Charges and

Cited Cases
Statutory Liabilities. Most Cited Cases

On appeal from trial courts issuance of a writ of
In proceedings initiated by county and cities against

mandate directing the California Commission on
California Commission on State Mandates forreim-StateMandates to set aside its decisions rejecting
bursement pursuant to constitutional requirement

test claims of city and counties which claims
for subvention arising from a state mandate for

sought reimbursement pursuant to constitutional
re-carrying out obligations under National Pollutant

quirement for subvention for carrying out obliga-
Discharge Elimination System NPDES Permitis-tionsunder National Pollutant Discharge Elimina-sued by Regional Water Quality Control Board the

tion System NPDES Permit Commission for-question of whether the obligations constitutedfed-feited
any right it may have had to assert 90-day

eral or state mandates presented factual issues that

statute of limitations defense where Cotnmission
had to be addressed in the first instance by the

failed to raise the defense in its pleadings in the tri

Commission although provision of Government
al court. Wests Ann.Cal. Const. Art. 13B 6
Wests Ann.Ca1.C.C.P. 341.5.

Code would have excluded from subvention anyor-der
that included a permit issued by Regional Water

ll Limitation of Actions 241 Gý1802 Boards that section was unconstitutional underart-icle
imposing subvention requirement whenever the

241 Limitation of Actions Legislature or any state agency mandated a new

241V Pleading Evidence Trial and Review program or higher level of service making itneces-241k180
Demui-rer Exception or Motion sary to determine whether state mandates existed.

Raising Defense Wests Ann.Cal. Const. Art. 13B 6 Wests

241k1802 k. Matters Appearing on Face Ann.Cal.Gov.Code 17516c.

of Pleadings. Most Cited Cases See 9 Witkin Summary of Cal. Law 10th ed. 2005

The time-bar of a statute of limitations may be Taxation 119-122 Cal. Jur. 3d State of Cali-

2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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for-nia 101 et seq. following the partial grant of cross-motions for

West Codenotes judgment on the pleadings. The County of Los

Held UnconstitutionalWests Am1.Cal.Gov.Code Angeles the Los Angeles County Flood Control

17516c 764 Raymond G. Foi-tner Jr. County District and the Cities of Commerce Carson

Counsel Judith A. Fries Principal Deputy County Downey Hawaiian Gardens Montebello Santa Fe

Counsel for Plaintiffs and Appellants County of Springs Signal Hill Artesia Beverly Hills La

Los Angeles and Los Angeles County Flood Con- Mirada Monrovia Norwalk Rancho Palos Verdes

trol District. San Marino and Westlake Village collectively

County/Cities filed a cross-appeal from thejudg-Burhenn
Gest Howard Gest Los Angeles and ment.

David Burhenn for Plaintiffs and Appellants

County of Los Angeles Los Angeles County Flood In 2001 the Regional Water Quality Control Board

Control District and Cities of Commerce Carson Regional Water Board Los Angeles Regionis-DowneyHawaiian Gardens Montebello Santa Fe sued a National Pollutant Discharge Elimination

Springs Signal Hill Artesia Beverly Hills La System NPDES Permit for municipal stormwater

Mirada Monrovia Norwalk Rancho Palos Verdes and urban runoff discharges which obligated

San Marino and Westlake Village. County/Cities to inspect industrial 904commer-cialand construction water treatment facilities

Thomas F. Casey 111 County Counsel San Mateo which obligation County/Cities claim the State

and Miruni Soosaipillai Deputy for City/County previously performed and to install and maintain

Association of Governments of San Mateo County trash receptacles at transit stops.

as Amicus Curiae on behalf of Plaintiffs andAppel-lants. County/Cities presented test claims
FN 1

to the

Executive Director of the Commission765seek-MorrisonFoerster and Robert L. Falk San Fran-
ing reimbursement for carrying out theseobliga-ciscofor Bay Area Stormwater Management Agen tions pursuant to the constitutional requirement for

cies Association as Amicus Curiae on behalf of subvention arising from a state mandate Cal.

Plaintiffs and Appellants. Const. art. XIII B 6. The Executive Directorre-turned
the claims unadjudicated because they did

Camille Shelton Sacramento and Eric D. Feller for
not involve an executive order under section 17516

Defendant and Appellant Commission on State
of the Government Code Section 17516c. Indeny-Mandates.
ing the appeals of County/Cities the Commission

Bill Lockyer Attorney General Tom Green and noted it was without authority to declare a statute

Mary E. Hackenbracht Assistant Attorneys Gener-
unconstitutional and concluded that Section 17516c

al Helen G. Arens and Jennifer F. Novak Deputy
excludes from the subvention requirement anyor-AttorneysGeneral for Regional Water Quality Con- der which includes a permit issued by theRegion-trol

Board Los Angeles Region as Amicus Curiae
al Water Boards of the State Water ResourcesCon-on

behalf of Defendant and Appellant.
trol Board State Water Board.

ALDRICH J.

903 INTRODUCTION

The California Commission on State Mandates the

Coinmission appeals from the judgment entered

FN 1. Test claim means the first claim

filed with the commission alleging that a

particular statute or executive orderim-posescosts mandated by the state.

Gov.Code 17521.

Section 6 of article XIII B of the California Consti-
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tution article XIII B section 6 provides in pertin- Angeles Region LA Regional Water Board. This

ent part ý Whenever the Legislature or any state cross-appeal which is simply protective in nature

agency mandates a new program or higher level of is moot.

service on any local government the State shall

provide a subvention of funds to reimburse that loc-
In sum we uphold the trial courts issuance of a

al government for the costs of the program or in-
writ of mandate directing the Commission to set

creased level of service.... Italics added.
aside its decisions affirming its ExecutiveDirect-ors

rejections of the subject test claims and tocon-As
we shall discuss Section 17516c is unconstitu- sider fully these test claims and determine whether

tional to the extent it exempts Regional Water County/Cities are entitled to reimbursement without

Boards from the constitutional state mandate sub- consideration of Section 17516c and we affirm the

vention requirement. Its creation of an exception judgment in its entirety.

for Regional Water Boards which are stateagen-ciescontravenes the plain unequivocal and all-BACKGROUND
inclusive reference to any state agency in article

XIII B section 6. Moreover a contrary conclusion

is not compelled by virtue of the fact that Section 1. Article XIII B section 6 Subvention of Funds for

17516e essentially mirrors the language of section State Mandates

2209 subdivision c 2209c of the Revenue

and Taxation Code. A statute cannot trump the con- The electorate approved Proposition 4 in 1979

stitution.
thus adding article XIII B to the 766 stateConsti-tution.While the earlier Proposition 13 limited the

We decline to consider the Commissions new state and local governments power to increase

claim that the constitutional challenge to Section taxes see Cal. Const. art. XIII A added byinitiat-17516c
by County/Cities is ban-ed by the 90-day ive measure in Primary Elec. June 6 1978Pro-limitation

period of section 341.5 of the Code of position 4 the so-called Spirit of 13 imposed a

Civil Procedure. This statute of limitations defense complementary limit on the rate of growth ingov-whichshould have been raised before the trial ernmental spending. San Francisco Taxpayers

court is not cognizable on this appeal. Assii. v. Board of Supervisor-s 1992 2 Ca1.4th 571

574 7 Cal.Rptr.2d 245 828 P.2d 147. Thismeas-905The Commission urges that should this court ure also provided for reimbursement to local

conclude Section 17516c is unconstitutional the
governments for the costs of complying withcer-appropriateremedy is to afford the Conunission the
tain requirements mandated by the state. Long

opportunity to pass on the merits of the subject test Beach Unified Sch. Dist. v. State of California

claims on the issues of whether 1 the subject per- 1990 225 Cal.App.3d 155 172 275 Cal.Rptr.

init qualifies as a state mandated program under art-
449.

icle XIII B section 6 2 the permit amounts to a

new program or higher level of service and 3 the Voters were told that section 6 of Proposition 4

permit imposes costs on local entities Gov.Code was intended to prevent state government attempts

17514 17556. We find its position persuasive. to force programs on local governments without

the state paying for them. Ballot Pamp. Special

The cross-appeal filed by County/Cities is premised Statewide Elec. Nov. 6 1979 p. 18. County

on the theory that if subvention of funds from the
of Sononza v. Comnzission on State Mandates

Commission is foreclosed by Section 17516c 2000 84 Cal.App.4th 1264 1282 101 Cal.Rptr.2d

County/Cities are entitled to pursue an independent 784 see also Coitiitv of Los Angeles v. State of

action against the Regional Water Board Los
California 1987 43 Ca1.3d 46 56 233 Cal.Rptr.
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38 729 P.2d 202 intent was not all local costs provide such a subvention of funds for thefollow-arisingfrom compliance with state law to be reim- ing mandates. 1 Legislative mandatesreques-bursablerather intent was to prevent the per- ted by the local agency affected. 2 Legislation

ceived 906 attempt by the state to enact legislation defining a new crime or changing an existingdefin-or
adopt administrative orders creating programs to ition of a crime. 3 Legislative mandatesen-beadministered by local agencies thereby transfer- acted prior to January 1 1975 or executive orders

ring to those agencies the fiscal responsibility for or regulations initially implementing legislationen-providingservices which the state believed should acted prior to January 1 1975.

be extended to the public.
1 Subvention generally means a grant offman-Section6 was included in article XIII B in recog- cial aid or assistance or a 767 subsidy.

nition that article XIII A of the Constitution Citation. As used in connection withstate-severelyrestricted the taxing powers of local gov- mandated costs the basic legal requirements of

ernments. Citation. The provision was intended to subvention can be easily stated it is in theapplica-precludethe state from shifting finar_cial responsib- tion of the rule that difficulties arise.

ility
for carrying out governmental functions onto

local entities that were ill equipped to handle the 234 Essentially the constitutional rule of

task. Citations. Specifically it was designed to
state subvention provides that the state is required

protect the tax revenues of local governments from to pay for any new governmental programs or for

state mandates that would require expenditure of higher levels of service under existing programs

such revenues. Thus although its language broadly that it imposes upon local governmental agencies.

declares that the state shall provide a subvention of Citation. This does not mean that the state isre-funds
to reimburse .. local government for the quired to 907 reimburse local agencies for anyin-costs
of a state-mandated new program or higher

cidental cost that may result from the enactment of

level of service read in its textual and historical a state law rather the subvention requirement isre-context
section 6 of article XIII B requires subven- stricted to governmental services which the local

tion only when the costs in question can be re- agency is required by state law to provide to itsres-covered
solely from tax revenues. County of

idents. Citation. The subvention requirement isin-Fresno
v. State of California 1991 53 Cal.3d 482

tended to prevent the state from transferring the

487 280 Cal.Rptr. 92 808 P.2d 235 italics origin-
costs of governrnent from itself to local agencies.

al see also Lucia Mar Unifced School Dist. v. Ho- Citation. Reimbursement is required when the

nig 1988 44 Cal.3d 830 836 fn. 6 244 Cal.Rptr.
state freely chooses to impose on local agencies

677 750 P.2d 318 a reimbursement requirement any peculiarly governmental cost which they

was enshrined in the Constitution .. to provide
were not previously required to absorb.

local entities with the assurance that state mandates Citation. Hayes v. Commission on StateMan-would
not place additional burdens on their increas-

dates 1992 11 Cal.App.4th 1564 at 1577-1578

ingly limited revenue resources.
15 Cal.Rptr.2d 547.

Article XIII B section 6 provides a Whenever

the Legislature or any state agency mandates a new

program or higher level of service on any localgov-ernmentthe State shall provide a subvention of

funds to reimburse that local government for the

costs of the program or increased level of service

except that the Legislature may but need not

The subvention requirement of article XIII Bsec-tion6 is triggered if the Legislature or any state

agency mandates a new program or higher level of

service. Art. XIII B 6. Such requirement isin-applicablewhere the additional costs on localgov-ernments
are imposed by a federal mandate i.e. the

federal government. Article XIII B section 9sub-divisionb defines federally mandated appropri-
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ations as those required to comply with mandates cape their spending limits when their

of the courts or the federal government which participation in federal programs is truly

without discretion require an expenditure for addi- voluntary. City of Sacramento v. State

tional services or which unavoidably inake the pro- of California supra 50 Cal.3d at p. 76

vision of existing services more costly.
FN2

266 Cal.Rptr. 139 785 P.2d 522.

Italics added.
2. Existence of State Mandate Matter for the Com-

FN2. In 1980 after the adoption of article mission

XIII B the Legislature amended thestat-utorydefmition of costs mandated by the
Whether a particular cost incurred by a localgov-ernmentarises from carrying out a state inandate

federal government to provide that these

include costs resulting from enactment of for which subvention is required under article XIII

a state law or regulation where failure to
B section 6 is a matter for the Commission tode-enact

such law or regulation to meet spe-
termine in the first instance.

cific federal program or service require-
908

ments would result in substantial nionetary
A local government initiates the process for

subvention under article XIII B section 6 by filing

penalties or loss of fitinds to public or
a claim with the Commission. 768 Gov.Code

private persons in the state.... Rev.
17521 cf. County of San Diego v. State ofCalijbr-Tax.Code2206 italics added
nia 1997 15 Ca1.4th 68 89 61 Ca1.Rptr.2d 134

Stats.1980 ch. 1256 3 p. 4247. City
931 P.2d 312 futility exception to exhaustion of

of Sacramento v. State of California 1990

50 Ca1.3d 51 75 266 Cal.Rptr. 139 785
administrative remedies doctrine applicable tofail-50

to file claim before Commission. The initial

P.2d 522.
claim is referred to as a test claim. Gov.Code

There is no precise formula or rule for 17521.

determining whether the costs are the
The Legislature enacted Government Codesec-productof a federal mandate. Our Su-
tions 17500 through 17630 to implement article

preme Court explained Given the vari
XIII B seetion 6. Gov.Code 17500. County

ety of cooperative federal-state-local

programs we here attempt no final test
of Fresno v. State of California supra 53 Ca1.3d at

p. 484 280 Cal.Rptr. 92 808 P.2d 235. Theprovi-formandatory versus optional com
sions of Government Code sections 17500 et seq.

pliance with federal law. A
determina-tion

in each case must depend on such
provide the sole and exclusive procedure by which

a local agency .. may claim reimbursement for

factors as the nature and purpose of the
costs mandated by the state as required by arCicle

federal program whether its design sug-
XIII B section 6. Gov.Code 17552.

gests an intent to coerce when state and/

or local participation began the penal- It created aquasi-judicial body ibid. called the

ties if any assessed for withdrawal or Commission on State Mandates .. Gov.Code
refusal to participate or comply and any 17525 to hear and decide upon any claim by a

other legal and practical consequences of
local government that the local government isen-nonparticipationnoncompliance or
titled to be reimbursed by the state for costs asre-withdrawal.Always the courts and the
quired by article XIII B section 6. Gov.Code

Commission must respect the governing 17551 subd. a. It defined costs as costsman-principleof article XIII B section 9b dated by the state-any increased costs that the

neither state nor local agencies may es-
local government is required to incur .. as a result

2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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of any statute .. or any executive order implement- al courts ruling sustaining its demurrer

ing any statute .. which mandates a new program to the fourth cause of action for a writ of

or higher level of service of any existing program mandate directing it to delete the subject

within the meaning of article XIII B section 6. two obligations under the Permit asviol-Gov.Code
17514. Finally in section 17556d it ative of section 17516 should be upheld

declared that The commission shall not find costs because section 17516 applies tocon-mandated
by the state .. if after a hearing the struction of major waste treatmentfacil-commission

finds that the local government has ities not trash receptacles orinspec-the
authority to levy service charges fees or as- tions. This analysis however isincon-sessments

sufficient to pay for the mandated pro-
sistent with the plain language of section

gram or increased level of service. Couuty of 17516 in its entirety.

Fr-esno v. State of Califonzia supra 53 Cal.3d at p.

484 280 Cal.Rptr. 92 808 P.2d 235.
909 In light of the above definition the subject

permit issued by an order of the LA Regional Water

Board cannot constitute an executive orderimple-3.
Regional Water Board Order Not Executive Or-

menting any statute which mandates a new

der program or higher level of service of an existing

program within the meaning of the 769 article

Section 17516c defines in pertinent part an B section 6 requirement of subvention ofXIII

executive order as any order plan reqnire-funds to local governments for carrying out a state

ment rule or regulation issued by any agency mandate. Gov.Code 17514.
of state government except an executive

order does not include any order planrequire-mentrule or regulation issued by the State Water 4. Procedural Posture

..
Board or by any regional water board pursuant

to Division 7 commencing with Section 13000 of
LA Regional Water Board issued Order No.

the Water Code.
FN3

Added by Stats.1984 ch.
01-182 which adopted NPDES Permit No.

1459 1.
CAS004001 Permit. This Permit imposed twoob-ligationson County/Cities for the purpose ofregu-FN3.Section 17516c further provides It lating municipal stormwater and urban runoffdis-is

the intent of the Legislature that the charges in Los Angeles County. The first required

State Water Board and regional water .. County/Cities to inspect industrial commercial and

boards will not adopt enforcement orders construction sites to ensure compliance with the

against publicly owned dischargers which law and the other required County/Cities to install

mandate major waste water treatment facil- and maintain trash receptacles at transit stops.

ity construction costs unless federalfinan-cial
assistance and state financial assist- County/Cities filed four test claims i.e. Test

ance pursuant to the Clean Water Bond Act Claims 03-TC-04 03-TC-19 03-TC-20 and

of 1970 and 1974 is simultaneously made 03-TC-21 seeking reimbursement of costs forcar-available.
Major means either a new rying out these obligations. The Executive Director

treatment facility or an addition to an ex- rejected these test claims as excluded fromsubven-isting
facility the cost of which is in ex-

tion pursuant to Section 17516c.

cess of 20 percent of the cost of replacing
In the administrative appeals the Commission

the facility. found it was bound by Section 17516c upheld its

LA Regional Water Board argues the tri-
executive directors decision and denied the ap-
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peals. the pleadings the trial court granted the motion as

to the third cause of action for extraordinary writ

In their amended and consolidated petitions and
relief except as to the stricken request for improper

complaints County/Cities sought among other relief.FN4

things 1 an order requiring the State to reimburse

them for the new programs or higher level of ser- FN4. In the third cause of action County/

vice under the permit or alternatively to allow Cities sought a writ of mandate Code Civ.

them to offset payment of permit and other fees or Proc. 1094.5 compelling a court finding

moneys owed or to be transferred to the State that section 17516 was unconstitutional on

against their costs 2 an order enjoining State its face or as applied in this action anddir-from
refusing to reimburse them in the future or ecting the Commission to accept their test

alternatively 3 a preemptory writ of mandate dir- claims for filing and approving them for

ecting the Commission to accept their test claims reimbursement.

and find they are entitled to reimbursement 4 a

declaration that section 17516 is unconstitutional
The court found that to the extent Section 17516c

5 a preemptory writ of mandate directing LA Re- excepted the orders of Regional770 Water

gional Water Board either to delete or not 910 en-
Boards from the definition of executive orders

force the subject obligations under the permit and Section 17516c was unconstitutional in that itex-6
a stay of the challenged portions of the permit.

pressly contravened article XIII B section 6. The

court ordered the Commission to set aside its order

The Commission and County/Cities filed cross- affirming its executive directors rejections of the

motions for judgment on the pleadings. The trial four test claims and to consider these claims on the

court granted the Commissions motion as to the merits.

second cause of action for declaratory relief. The

court explained The only actual controversy
In granting in part County/Cities petitions for a

between County/Cities and Commission is
writ of mandate the trial court found theCommis-whether

County/Cities claims should be deemed sion though it proceeded as required by statutory

reimbursable. The sole and exclusive procedure by law as it was constrained to do has not proceeded

which to adjudicate this controversy is a mandate as required by superior constitutional law. Code

action under Code of Civil Procedure section
Civ. Proc. 1094.5 subd. a. The question

1094.5. Government Code sections 17552
whether County/Cities state valid claims forreim-17559.The only pertinent relief under section
bursement must be remanded to Commission

1094.5 is a has not
which is ordered to consider these claims on their

finding that the Commission

proceeded in the manner required by law. Declar-
merits. Citations.

atory relief is not available.
911 A peremptory writ of mandate was issued on

After construing the motion addressed to the third May 24 2005. Judgment was entered the same

cause of action as a motion to strike improper re-
date. This appeal and cross-appeal followed.

quested relief the court granted the motion and

struck that part of the third cause of action request- STANDARD OF REVIEW

ing an order directing the Commission to find their

claims to be reimbursable on the ground the 5678 The standard for reviewing ajudg-court
has no power at this time to do so. ment on the pleadings is settled A motion for

Citations. judgment on the pleadings is the equivalent of a

general demurrer but is made after the time forde-Turningto County/Cities motion for judginent on murrer has expired. The rules governing demurrers

2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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apply. Citation. The grounds for a motion for the constitutionality of any statute relating to state

judgment on the pleadings must appear on the face funding for counties cities cities and counties

of the challenged complaint or be based on facts school districts special districts or other local

which the court may judicially notice. Citations. agencies shall be commenced within 90 days of the

On review we must determine if the complaint effective date of the 912 statute at issue in theac-statesa cause of action as a matter of law. tion. For purposes of this section State ofCalifor-Citation.We review the complaint de novo to de- nia means the State of California itself or any of

termine whether it alleges facts sufficient to state its agencies departments commissions boards or

a cause of action under any legal theory. public officials. Added by 771 Stats.1994 ch.

Citation. Citation. McCorinick v. Travelers 155 Assem. Bill No. 860 1 eff. July 11 1994

Ins. Co. 2001 86 Cal.App.4th 404 408 103 amended by Stats.1994 ch. 156 Sen. Bill No.

Cal.Rptr.2d 258. 2127 1 eff. July 11 1994.

9 In reviewing the trial courts ruling on a writ of The Commission argues the constitutionalchal-mandatethe appellate court is ordinarily confined lenge to Section 17516c is time-barred because

to an inquiry as to whether the findings and judg- Government Code section 17500 et seq. including

ment of the trial court are supported by substantial section 17516 relates to state funding for counties

evidence. Evans v. Unemployment Ins. Appeals Bd. and cities relative to state-mandated localpro-198539 Cal.3d 398 407 216 Cal.Rptr. 782 703 grams.... Section 17516 was enacted in 1984 and

P.2d 122. However where the facts are undisputed became effective January 1 1985. The petition in

and the issues present questions of law the appel- this case challenging section 17516 asunconstitu-latecourt is not bound by the trial courts decision tional was filed April 28 2004 which was more

but may make its own determination. Ibid. Con- than 90 days after the effective date of section

nell v. Superior Court 1997 59 Cal.App.4th 382 17516.

394 69 Cal.Rptr.2d 231.

1112 The time-bar of a statute of limitations

may be raised by demurrer where the complaint
DISCUSSION

discloses on its face that the statute of limitations

has run on the causes of action stated in thecom-1.
Defense of Statute ofLimatations Forfeited plaint for the reason that it fails to state factssuf-ficient

to state a cause of action. Citation. ABF

10 On appeal for the first time the Commission Capital Corp. v. Berglass 2005 130 Cal.App.4th

asserts the challenge of County/Cities to the consti- 825 833 30 Cal.Rptr.3d 588. Forfeiture of atime-tutionalityof Section 17156c is barred by the bar defense transpires by the failure to raise theap-90-daylimitation period of section 341.5 of the plicable statute of limitations in the answer. See

Code of Civil Procedure which govems the timeli- e.g. Minton v. Cavaney 1961 56 Cal.2d 576 581

ness of actions challenging the constitutionality of 15 Cal.Rptr. 641 364 P.2d 473 Davies v. Krasna

state funding for municipalities school districts 1975 14 Cal.3d 502 508 121 Cal.Rptr. 705 535

special districts and local agencies. P.2d 1161 Mitchell v. County Sanitation District

No. 1 of Los Angeles County 1957 150

Code of Civil Procedure section 341.5 provides Cal.App.2d 366 371 309 P.2d 930 see also Code

Notwithstanding any other provision of law any Civ. Proc. 458.
action or proceeding in which a county city city

and county school district special district or any As the Commission concedes it did not raise

other local agency is a plaintiff or petitioner that is Code of Civil Procedure section 341.5 as anaf-brought
against the State of Califomia challenging firmative defense in its pleadings in the trial court.
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This omission signifies that the Commission there- In the first instance the time-772 bar of section

fore has forfeited any right it may have had to as- 341.5 of the Code of Civil Procedure applies to a

sert section 341.5 to bar as untimely the claims of challenge to the constitutionality of any statutere-County/Citiesto the constitutionality of Section lating to state funding for counties and other local

17516c. governmental entities not to a challenge to anac-tion
by an administrative agency. As for the second

For a contrary conclusion the Commission argues neither City of Sacrarnento nor Connell stand for

the statute of limitations to challenge an adminis-
the proposition that the bar of the applicable statute

trative action is jurisdictional and should not be of limitations may be raised for the first time onap-consideredwaived. United Farin Workers of Ainer-
peal.

ica v. Agricultural Labor Relations Board 1977

74 Cal.App.3d 347 350 141 Cal.Rptr. 437 Tielsch Additionally the Commissions characterization of

v. City of Anaheim 1984 160 Cal.App.3d 576 the public interest to be served is a non sequitur. If

578 206 Cal.Rptr. 740 Donnellan v. City of section 17516 were in fact unconstitutional it does

Novato 2001 86 Cal.App.4th 1097 1103 103 not follow that taxpayers statewide could unjustly

Cal.Rptr.2d 882. If a time limit in a mandamus suffer the consequences of funding a localpro-proceedingis held to be jurisdictional estoppel or grar_I. Italics added. How could such funding

waiver cannot extend the time. Hollister Convales- result in injustice when any requirement ofreim-cent
Hosp. Inc. v. Rico 1975 15 Cal.3d 660 666 bursement to local governments would be under the

674 125 Cal.Rptr. 757 542 P.2d 1349. constitutional compulsion of ar-ticle XIII B section

6
913 The Commissions fall-back position is that

this court should exercise its discretion todeterm-ine
the applicability of the time-bar because this

issue is a question of law rather than of fact and

this matter affects the public interest since

County/Cities are seeking reimbursement from

the state for costs incurred to comply with aper-mitissued by the LA Regional Water Board. In

other words taxpayers statewide could unjustly

suffer the consequences of funding a local program

if Code of Civil Procedure section 341.5 is notcon-sideredand section 17516 is held to be

unconsti-tutional.As authority the Commission relies

primarily on City of Sacrarnento v. State ofCalifor-nia1990 50 Cal.3d at pages 64-65 266 Cal.Rptr.

139 785 P.2d 522 where issue of law rather than

fact raised public-interest exception governs over

collateral estoppel bar and Connell v. Superior

Court supra 59 Ca1.App.4th at pages 387-388

396-397 69 Cal.Rptr.2d 231 public interestexcep-tion
applicable to allow review of question of law

as to whether recycled waste water regulationcon-stitutedreimbursable state mandate.

Neither of the Commissions positions is successful.

2. Existence of Federal or State Mandate Issue

the Coniniission

13 It is undisputed that a federal mandate is not

subject to the subvention requirement of article

XIII B section 6 for a state mandate. Accordingly

if the Permit including the subject two obligations

thereunder constitutes a federal mandate the

con-stitutionalityof Section 17516c is not implicated

and thus no issue as to its constitutionality isbe-fore
this court to address on the merits. See People

ex rel. Lynch v. Superior Court 1970 1 Cal.3d

910 912 83 Cal.Rptr. 670 464 P.2d 126 The
rendering of advisory opinions falls within neither

the functions nor the jurisdiction of this court..

914 In its amicus curiae brief LA Regional Water

Board takes the position that as a matter of law

Section 17516c is consistent with article XIII B
section 6 and thus not unconstitutional to theex-tentDivision 7 Chapter 5.5 commencing withWa-terCode section 13370 simply implementsfeder-almandates under the Clean Water Act 33 U.S.C.
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1342b. The water boards i.e. the State Water federal as contrasted with a state mandate is not

Board and its Regional Water Boards implement easily ascertainable.

the federal permit program under Chapter 5.5

which the California Legislature enacted to by-pass By letter we invited the parties and LA Regional

administration of such program directly by the fed-
Water Board to address whether an obligationun-eralEnvironmental Protection Agency.
der an NPDES permit by a Regional Water Board

can qualify as a state mandate within the meaning

LA Regional Water Board takes the further position of article XIII B section 6 assuming an NPDES

that the federal mandate nature of its NPDES per- permit itself qualified as a federal mandate and if

mits remains constant although it exercises discre- so 915 why each of the subject two obligations

tion to control the discharge of pollutants through does or does not constitute a state mandate. We

municipal stormwater programs not appearing in have received their responses.

federal regulations. Specifically LA RegionalWa-terBoard argues When a state Regional Water

Board issues an NPDES permit requiring municip-
a. NPDES Permits Issued by Regional Water

alities to inspect facilities as a means of controlling

Boards

their discharge of pollutants this is not shifting California cases have repeatedly explained the

state responsibilities onto local agencies because
complicated web of federal and state laws andregu-federallaw imposes inspection requirements upon lations concerning water pollution especially storm

municipal permittees. sewer discharge into the public waterways. City of

Burbank v. State Water Resotýrces Control Bd.
As for the trash receptacle obligation LA Regional

2005 35 Ca1.4th 613 619-621 26 Cal.Rptr.3d
Water Board points out the Clean Water Act allows

the use of programs to control discharge of pollut-

304 108 P.3d 862 Burbank Building Industry

ants in connection with a municipal stormwater per-

Assn. of San Diego County v. State WaterRe-mit
and argues one such program under the Permit

sources Control Board 2004 124 Ca1.App.4th

is the ability of municipalities to employ Best
866 872-875 22 Cal.Rptr.3d 128 Communities for

Management Practices BMPs to .. attain water
a Better Environinent v. State Water Resources

quality standards. It identifies the Permits trash

Control Bd. 2003 109 Cal.App.4th 1089

receptacle requirement as one such BMP.
1092-1094 1 Cal.Rptr.3d 76 WaterKeepersNorth-ern

California v. State Water Resources Control

It further argues that the trash receptacle obligation
Bd. 2002 102 Ca1.App.4th 1448 1451-1453 126

cannot be deemed a state-mandated program be- Cal.Rptr.2d 389.

cause it is not an absolute requirement. Anyper-mittee
may petition the Regional Water Board to

For purposes of this case the important point isde-scribed
by the California Supreme Court inBairb-substituteanother equally effective BMP for one in-

ank Part of the federal Clean Water Act 33
cluded within the Permit. For instance if aper-mitteedemonstrates that 773 a pre-existing pro-

U.S.C. 1251 et seq. is the National PollutantDis-gram
or level of service will be equally effective in

charge Elimination System NPDES the

controlling pollution it may seek to substitute that
primary means for enforcing effluent limitations

and standards under the Clean Water Act.Arkan-program.
sas v. Oklahoma 1992 503 U.S. 91 101 112

We are not convinced that the obligations imposed
S.Ct. 1046 117 L.Ed.2d 239. The NPDES sets out

by a permit issued by a Regional Water Board ne-
the conditions under which the federal EPA or a

cessarily constitute federal mandates under all cir-
state with an approved water quality controlpro-cumstances.

As explained ante the existence of a gram can issue permits for the discharge of pollut-
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ants in wastewater. 33 U.S.C. 1342a b. In tially implementing such pre-1975legis-Californiawastewater discharge requirements es- lation. Equally unsuccessful is LARegion-tablished
by the regional water boards are the al Water Boards apparent argument that

equivalent of the NPDES permits required by feder- Section 17516c should be deemedconstitu-allaw. 13374. Burbank supra 35 Cal.4th at tional for the reason that most of the

p. 621 26 Cal.Rptr.3d 304 108 P.3d 862. Porter-Cologne Act Division 7 wasen-acted
prior to 1975. The fatal fallacy of

Californias Porter-Cologne Act Wat.Code this position is that the exclusion ofSec-13000
et seq. establishes a statewide program for tion 17516c applies to all orders issued

water quality control. Nine regional water boards pursuant to Division 7 regardless of the

overseen by the State Water Board administer the
date the statute in question was enacted.

program in their respective regions. Wat.Code

13140 13200 et seq. 13240 and 13301. Water

Code sections 13374 and 13377 authorize the Re-
b. Potential Federal and State Cornponents ofNP-gionalWater Board to issue federal NPDES per-

DESPermit

mits for five ear periods. 33 U.S.C. 1342 subd.

b1B. IýNS
774916City of Rancho Cuca-

As expected LA Regional Water Board contends

that as in the case of NPDES permits as a whole

fnonga v. Regional Water Quality Control Bd.

2006 135 Cal.App.4th 1377 1380-1381 38
the individual conditions of an NPDES perinit are

Cal.Rptr.3d 450. In a related case Division Five of
federally required to meet the mandates of the

this District upheld the authority of LA Regional
Clean Water Act. It argues The Pennit isfeder-Water

Board to issue the Permit here. County of
ally required. The conditions within it are federally

required to implement the Clean Water Actsman-LosAngeles v. State Water Resources Control

Board 2006 143 Ca1.App.4th 985 999-1000 50
dates. The two cannot be separated into afederal

Cal.Rptr.3d 619 holding the nine Regional Water
permit with state conditions. Citation.

Boards authorized under state law to issue NPDES
County/Cities respond contrariwise that anNP-permitsreview den. DES permit can contain both federal and

FN5. In pertinent part article XIII B sec
non-federal requirements. As case authority they

tion 6 provides The Legislature may
rely primarily on Burbank supra 35 Cal.4th 613

but need not provide a subvention of funds
26 Cal.Rptr.3d 304 108 P.3d 862. Our Supreme

for the following mandates
Court concluded that under the supremacy clause of

3Legislative mandates enacted prior to
the federal Constitution a Regional Water Board

must comply with the federal Clean Water Act in

January 1 1995 or executive orders
ini-issuing an NPDES permit. Id. at pp. 626-627 26

tially implementing legislation enactedpri-or
to January 1 1975. Art. XIII B 6

Cal.Rptr.3d 304 108 P.3d 862. Nonetheless

subd. par. a3. LA Regional Water
under the federal Clean Water Act each state is

free to enforce its own water quality laws so long as

Board argues that subvention under article

XIII B section 6 is not required as to the
its effluent limitations are not less stringent than

those set out in the Clean Water Act citation. Id.
Pennit because it is an executive order im

at p. 620 26 Cal.Rptr.3d 304 108 P.3d 862. The

plementing the Porter-Cologne Act Wat.NP-Code13020 et seq. which is legislation

Court thus acknowledged in Burbank that anNP-enacted
in 1969. This argument fails for

DES permit may contain terms federally mandated

and terms exceeding federal law. See also Burb
the reason that the executive orderresult-ing

in the 2001 Permit was not one ini
ank supra at pp. 618 628 26 Cal.Rptr.3d 304 108

P.3d 862. County/Cities also point out that the po-
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tential for non-federally mandated components of Code section 17556 provides that costs flowing

an NPDES permit is acknowledged under both fed- from a federal mandate may be subject tosubven-eral
law

FNb
and state law.FN7 tion if such costs exceed such mandate.FN8 They

also cite two cases in support of their position.

FN6. In this regard they rely on thisfeder-al
statute Except as expressly provided in FN8. Government Code section 17556

this Act 33 USCS 1251 et seq. noth- subdivision c provides Thecommis-ingin this Act 33 USCS 1251 et seq. sion shall not find costs mandated by the

shall 1 preclude or deny the right of any state as defined in Section 17514 in any

State or political subdivision thereof or in- claim submitted by a local agency or

terstate agency to adopt or enforce A any school district if after a hearing thecom-standard
or limitation respecting dis- mission finds

- the statute or

charges of pollutants or B any require- executive order imposes a requirement that

ment respecting control or abatement of is mandated by a federal law or regulation

pollution except that if an effluent limita- and results in costs mandated by thefeder-tion
or other limitation .. is in effect un- al government unless the statute orexecut-der

this Act 33 USCS 1251 et seq. ive order mandates costs that exceed the

such State etc. .. may not adopt or en- mandate in that federal law or regulation.

force any effluent limitation or otherlimit-ation
. which is less stringent than theef-fluent
limitation or other limitation.... 33

U.S.C. 1370.

In San Diego Unified School Dist. v. Coniniissivii

on State Mandates 2004 33 Cal.4th 859 16

Cal.Rptr.3d 466 94 P.3d 589 our Supreme Court

concluded the costs incurred by school districts in

FN7. On this point they rely on this stat- holding mandatory expulsion hearings underEdu-utory
provision Notwithstanding any oth- cation Code section 48915 were state mandates

er provision of this division the state subject to subvention under article XIII B section 6

board or the regional boards shall as re- The court explained that expulsion was mandated

quired or authorized by the Federal Water under the Education Code rather than federal law

Pollution Control Act as amended issue and thus the fact the costs were incurred tocom-waste
discharge requirements .. which ap- port with federal due process a federal mandate

ply and ensure compliance with all applic- was not controlling. San Diego Uriifzed School

able provisions of the act and acts amend- Dist. v. Coinnnission on State Maridates supra at

atory thereof or supplementary thereto to- pp. 880-882 16 Cal.Rptr.3d 466 94 P.3d 589.

gether with any more stringent effluent

standards or limitations necessary to im- In the other case Hayes v. Cofnmdssion on State

plement water quality control plans or for
Mandates sitpra I l Cal.App.4th 1564 15

the protection of beneficial uses or to pre-
Cal.Rptr.2d 547 the appellate court concluded that

vent nuisance. Wat.Code 13377.
the finding a mandate was federal turned onwheth-er

the state freely chose to impose the costs upon

775 917 Additionally County/Cities argue that the local agency as a means of implementing afed-an
obligation imposed on a municipality arises as a eral program and that under these circumstances

result of a federal law or program does not in and the costs are the result of a reimbursable state

of itself render that obligation a federal mandate. mandate regardless whether the costs were imposed

Rather they assert that to qualify as a federal man- upon the state by the federal government. Id. at p.

date federal law itself must impose the obligation 1594 15 Ca1.Rptr.2d 547.

upon the municipality. They point out Government
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The Commission contends the exclusion of orders

A review of the pleadings and the matters that may of the Regional Water Boards from the definition of

be judicially noticed Evid.Code 451 452 459 executive order in Section 17516c does notcon-leads
to the inescapable conclusion that whether the travene article XIII B section 6 because section

two obligations in question constitute federal or 17516 derives from the definition of executiveor-statemaiidates presents factual issues which must der in Revenue and Taxation Code section 2209

be addressed in the first instance by the 918 Com-
FN9

of which the voters were presuined to have

mission if Section 17516c were found to be uncon- known to exist 919 when they adopted Proposition

stitutional. Resolution of the federal or state nature 4 i.e. art. XIII B 6 in 1979 and thusProposi-of
these obligations therefore is premature and tion 4 intended to endorse and continue suchexclu-thusnot properly before this court. sion from the definition of executive order which

was later carried over to Section 17516c. Wedis-In
its response the Commission argues that if this

agree.

court deterinines Section 17516c is

unconstitution-al
the subject test claims should be remanded to ..

FN9. Revenue and Taxation Code section

Commission to decide in the first instance whether 2209c provides Executive order

a local agency is entitled to reimbursement under means any order plan requirement i-ule or

article XIII B section 6. Lucia Mar Unifred regulation issued .. .. by any

School District v. Honig supraJ 44 Cal.3d 830 agency .. of state government provided

837 244 Cal.Rptr. 677 750 P.2d 318 Gov.Code that the term executive order shall notin-17552. clude any order .. issued by the StateWa-ter
. Board or by any regional water

The Commission stated that on such remand it board pursuant to Division 7 commencing

would apply the following cases in determining with Section 13000 of the Water Code.

whether state mandates exist City of Sacramento v.

State of Califor-nia supra 50 Cal.3d 51 266 It is the intent of the Legislature that

Cal.Rptr. 139 785 P.2d 522 which sets forth vari- the State Water --- Board and regional

ous factors and criteria for determining whether the water .. boards will not adoptenforce-federal
program imposes a mandate on the state ment orders against publicly owneddis-776Hayes

v. Comrnission on State Mandates charges which mandate major wastewa-supra11 Ca1.App.4th 1564 15 Ca1.Rptr.2d 547 ter treatment facility construction costs

which it contends provides guidance on whether unless federal financial assistance and

the state in turn has mandated a federal program state financial assistance pursuant to the

on the local governments Long Beach Unifred Clean Water Bond Act of 1970 and

Sch. Dist. v. State of California sarpra 225 1974 is simultaneously made available.

Ca1.App.3d 155 275 Cal.Rptr. 449 which analyzes

whether the state-mandated activities exceed feder-
Major means either a new treatment

al requirements and San Diego Unified School facility or an addition to an existingfa-Dist.
v. Commission on State Mandates supra 33 cility the cost of which is in excess of

Ca1.4th 859 16 Cal.Rptr.3d 466 94 P.3d 589
20 percent of the cost of replacing the

which also provides guidance on this same issue. facility. Rev. Tax Code 2209c
added by Stats.1974 ch. 457 p. 1079

2 and amended by Stats.1975 ch. 486 p.

3. Executive Order 1tnder Revenue and Taxation 998 2 eff. Sept. 2 1975.
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We further disagree with the Commissions reliance with state and federal law.

on a presumption that when the voters adoptedPro-position1A in November 2004 they knew of and This argument is not persuasive. Whether theper-thusnecessarily approved of Section 17516cs ex-
mit in question issued by Regional Water Boards

clusion of orders of Regional Water Boards from governs both public and private pollutiondischar-the
definition of executive order. gers to the same extent presents factual issues not

yet resolved. In any event the applicability ofper-Our
focus instead must be on the import of article mits to public and private discharges does notin-XIIIB section 6 not on the pre-constitutional form us about whether a particular permit or anob-schemefor subvention of funds to local agencies of ligation thereunder imposed on local governments

which section 2209 of the Revenue and Taxation constitutes a state mandate necessitating subvention

Code was part. As our Supreme Court instructs In under article XIII B section 6. See 920Carinel

construing the meaning of the constitutional provi- Valley Fire Protection Dist. v. State of California

sion i.e. article XIII B section 6 our inquiry is 1987 190 Ca1.App.3d 521 530-531 534 537

not focused on what the Legislature intended in ad- 541 234 Cal.Rptr. 795 executive orders forpro-optingthe former statutory reimbursement scheme tective fire clothing and equipment state mandated

but rather on what the voters meant when they ad- even if record which was incomplete revealed

opted article XIII B in 1979. To determine this in- private sector firefighters also subject to theexecut-tentwe must look to the language of the provision ive orders.

itself. Citation County of Los Angeles v.Cali-fornia
supra 43 Cal.3d 46 at p. 56 233 Cal.Rptr.

In contrast the constitutional infirmity of Section

38 729 P.2d 202.
17516c is readily apparent from its plain language

that the definition of executive order does not

The subvention requirement of article XIII B sec- include any order plan requirement rule orregu-tion6 applies whenever the Legislature or any lation issued by the State Water ..
Board or by any

state agency mandates a new program or higher regional water .. board pursuant to Division 7

level of service.... The all-encompassing any state commencing with Section 13000 of the Water

agency language defeats any perceived presump- Code. 17516c italics added. This exclusion of

tion that the electorate intended to incorporate into any order issued by any Regional Water Boardcon-articleXIII B section 6 the exclusion of a particu- travenes the clear unequivocal intent of article XIII

lar state agency e.g. the Regional Water Board B section 6 that subvention of funds is required

from its subvention requirement. whenever .. any state agency mandates a new

program or
hiýNl0evel

of service on any localgov-777
4. Section 17516c Unconstitutional as to Re-

ernment ... 17516c italics added. We

gional Water Boards
therefore conclude that Section 17516c isunconsti-tutional

to the extent it excludes any order ..is-LA
Regional Water Board argues in its amicus brief

sued by .. any regional water .. board pursuant to

that Section 17516c is constitutional for the addi-
Division 7 commencing with Section 13000 of the

tional reason that its exemption from the subvention Water Code from the definition of executiveor-requirementof article XIII B section 6 is
der.

appropriate because the Water Boards regulatewa-ter
pollution with an even hand. Whether the pollu-

FN10. At oral argument when asked to

tion originates from a local public agency or a
identify the public policy or other reasonRe-privateindustrial source the Water Boards must as-
that would be served by exemptingRe-sure

their permits protect water quality consistent
gional Water Boards from theconstitution-sure

subvention requirement counsel for LA
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Regional Water Board responded exemp- cause of action for a writ of mandatedir-tion
is warranted because water is an im- ecting LA Regional Water Board to delete

portant concern. No one can quarrel with or not enforce the subject obligations.

the fact water plays an important role in

California. Nonetheless this reason does County/Cities position is they are entitled to a

not compel the conclusion that an exemp-
hearing on the merits of their claims before either

tion should be carved out for Regional Wa- the Commission or LA Regional Water Board. If

ter Boards as contrasted with those state
this court determines the Commissions jurisdiction

agencies which regulate other important
is exclusive the Commission must afford them a

state interests. hearing and determine the merits of theirsubven-tion
claim under article XIII B section 6. If notex-Thisconclusion leads to the further conclusion that clusive County/Cities must be allowed to seekre-whetherone or both of the subject two obligations lief directly against Regional Water Board before

constitutes a state mandate necessitating subvention the superior court.

of funds under article XIII B section 6 is an issue

that must in the first instance be resolved by the
LA Regional Water Board argues Counl4Cities

Conunission. Accordingly we uphold the trial
have no right to seek subvention relief from aRe-courts

issuance of a writ of mandate directing the gional Water Board because reimbursement of

Commission to vacate its decisions affirming its ex-
costs mandated by state must be pursued through

ecutive directors rejection of the four test claims the statutory subvention scheme which is the sole

and to consider these claims on the merits.
and exclusive procedure by which a local agency

may claim reimbursement for costs mandated by

the state as required by Section 6 of Article XIII B

5. Cross-Appeal Moot ... Gov.Code 17552. Their claims thus must

be addressed exclusively to the Commission in first

County/Cities filed a protective cross appeal from
instance.

the judgment to the extent the trial court dismissed

the portions of their writ of mandatitions The cross-appeal against LA Regional Water Board

against LA Regional Water Board.
FNl l

The is moot in light of our above conclusion that the

tlu-eshold 778 issue raised is whether County/Cit- Commission is to hear and determine the merits of

ies are entitled to proceed directly in superior court the County/Cities test claims. We therefore do not

against LA 921 Regional Water Board for reim reach the merits of the issues raised in thecross-bursementrelief if they are statutorily precluded
appeal.

from obtaining a hearing before the Commission.

FN11. The trial court sustained thedemur-rer
to the fourth cause of action for a writ

of mandate directing LA Regional Water

Board to delete or not enforce theinspec-tion
and trash receptacle obligations. The

court granted its own motion for judgment

on the pleadings without leave to amend as

to LA Regional Water Board on the first

cause of action for a writ of mandatedir-ectingreimbursement the second cause of

action for declaratory relief and the fifth

CONCLUSION

Section 17516c is unconstitutional to the extent it

purports to exempt orders issued by Regional Water

Boards from the definition of executive orders for

which subvention of funds to local governments for

canying out state mandates is required pursuant to

article XIII B section 6. The trial court therefore

properly issued a writ of mandate directing the

Commission to resolve the four test claims on the

merits without reference to Section 17516c. In light

2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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of this conclusion we need not and therefore do

not address the issues raised on the now moot

cross-appeal.

922 DISPOSITION

The judginent is affirmed. Each party shall bear its

own costs on appeal and cross-appeal.

We concur KLEIN P.J. and CROSKEY J.

Cal.App. 2 Dist.2007.

County of Los Angeles v. Commission on State

Mandates

150 Cal.App.4th 898 58 Cal.Rptr.3d 762 07 Cal.

Daily Op. Serv. 5216 2007 Daily Journal D.A.R.

6622
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P the costs of implementation upon local schooldis-THOMASWILLIAM HAYES as Director etc. tricts. The court held that to the extent the stateim-Plaintiffand Respondent plemented the act by freely choosing to impose new

v. programs or higher levels of service upon local

COMMISSION ON STATE MANDATES Defend- school districts the costs of such programs orhigh-antCross-defendant and Respondent DALE S. er levels of service are state-mandated and subject

HOLMES as Superintendent etc. Real Party in In- to subvention under Cal. Const. art. XIII B 6.

terest Cross- complainant and Appellant WILLI- Thus on remand to the commission the court held

AM CIRONE as Superintendent etc. Real Party in the cominission was required to focus on the costs

Interest and Respondent STATE OF CALIFOR- incurred by local school districts and on whether

NIA et al. Cross- defendants and Respondents. those costs were imposed by federal mandate or by

the states voluntary choice in its implementation of

No. C009519. the federal program. Opinion by Sparks Acting P.

Court of Appeal Third District California.

Dec 30 1992.

SUMMARY
Two school districts filed claims with the State

Board of Control for state reimbursement of alleged

state-mandated costs incurred in connection with

special education programs. The board determined

that the costs were state mandated and subject tore-imbursement
by the state. In a mandamusproceed-ingthe trial court entered a judgment by which it

issued a writ of administrative mandate directing

the Coinmission on State Mandates the successor

to the board to set aside the boards administrative

decision and to reconsider the matter in light of an

intervening decision by the California Supreme

Court and by which it denied the petition of one of

the school districts for a writ of mandate that would

have directed the State Controller to issue a warrant

in payment of the districts claim. Superior Court

of Sacramento County No. 352795 Eugene T.

Gualco Judge.

The Court of Appeal affirmed. It held that the

1975 amendments to the federal Education of the

Handicapped Act 20 U.S.C. 1401 et seq.consti-tuted
a federal mandate with respect to the state.

However even though the state had no real choice

in deciding whether to comply with the act the act

did not necessarily require the state to impose all of

J. with Davis and Scotland JJ. concurring.

HEADNOTES
Classified to California Digest of Official Reports

1 State of California 11--Fiscal

Matters--Reimbursement
to Local

Governments--State-mandatedCostsWords Phrases and

Max-ims--Subvention.
Subvention generally means a grant offinan-cial
aid or assistance or a subsidy. Theconstitu-tional

rule of state subvention provides that the

state is required to pay for any new governmental

programs or for higher levels of service underex-istingprograms that it imposes upon localgovern-mental
agencies. This does not mean that the state

is required to reimburse local agencies for anyin-cidental
cost that may result from the enactment of

a state law rather the subvention requirement isre-stricted
to governmental services that the local

agency is required by state law to provide to itsres-idents.The subvention requirement is intended to

prevent the state from transferring the costs ofgov-einmentfrom itself to local agencies.Reimburse-ment
is required when the state freely chooses to

impose on local agencies any peculiarlygovern-mental
cost which they were not previouslyre-quiredto absorb.

See Ca1.Jur.3d State of California 78 9

Witkin Summary of Cal. Law 9th ed. 1989Taxa-tion123 124.
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2 Schools 4--School Districts--Relationship to vention for state mandates enacted after Jan. 1

State. 1975 had an effective date of July 1 1980 a local

A school districts relationship to the state is agency may seek subvention for costs imposed by

different from that of local governmental entities legislation after Jan. 1 1975 but reimbursement is

such as cities counties and special districts. Edu- limited to costs incurred after July 1 1980.Reim-cationand the operation of the public school system bursement for costs incurred before July 1 1980

are matters of statewide rather than local or muni- must be obtained if at all under controllingstat-cipalconcern. Local school districts are agencies of utory law.

the state and have been described as

quasi-mu-nicipal
corporations. They are not distinct and inde- 5 Schools 53--Parents and Students--Right or

pendent bodies politic. The Legislatures power
Duty to Attend-- Handicapped Children--Federal

over the public school system is exclusive plenary
Rehabilitation Act--Obligations Imposed onDis-absolute

entire and comprehensive subject only to
tricts.

constitutional constraints. The Legislature has the
Section 504 of the federal Rehabilitation Act of

power to create abolish divide merge or alter the
1973 29 U.S.C. 794 does not only obligate local

boundaries of school districts. The state is the bene- school districts to prevent handicapped children

ficial owner of all school properties and local dis-
from being excluded from school. States typically

tricts hold title as trustee for the state. School purport to guarantee all of their children theoppor-moneys
belong to the state and the apportionment tunity for a basic education. In California basic

of funds to a school district does not give the dis-
education is regarded as a fundamental right. All

trict a proprietary interest in the funds. While the
basic educational programs are essentiallyaffirmat-Legislaturehas chosen to encourage local respons-
ive action activities in the sense that educational

ibility for control of public education through local agencies are required to evaluate and accommodate

school districts that is a matter of legislative choice the educational needs of the children in theirdis-rather
than constitutional compulsion and the au-

tricts. Section 504 does not permit local agencies to

thority that the Legislature has given to local dis-
accommodate the educational needs of somechil-tricts

remains subject to the ultimate and dren while ignoring the needs of others due to their

nondelegable responsibility of the Legislature.
handicapped condition. The statute imposes anob-ligation

upon local school districts to takeaffirmat-3
Property Taxes 7.8--Real Property Tax Limit- ive steps to accommodate the needs of handicapped

ation--Exemptions and Special Taxes--Federally children.

Mandated Costs.

Pursuant to Rev. Tax. Code 2271 local 6 Schools 53--Parents and Students--Right or

agency may levy rate in addition to maximum prop-
Duty to Attend-- Handicapped Children--Education

erty tax rate to pay costs mandated by federal gov-
of the Handicapped Act.

ernment that are not funded by federal or state gov-
The federal Education of the Handicapped Act

ernment costs inandated by the federal govern-
20 U.S.C. 1401 et seq. which since its 1975

amendment has required recipient states todemon-mentare exempt from an agencys taxing and

spending limits.
strate a policy that assures all handicapped children

the right to a free appropriate education is not

4 State of Califoinia 11--Fiscal Matters- merely a funding statute rather it establishes an

-Reimbursement to Local Governments- enforceable substantive right to a free appropriate

-State-mandated Costs--Costs Incurred Before Ef- public education in recipient states. Congressinten-fective
Date of Constitutional Provision. ded the act to establish a basic floor of opportunity

Since Cal. Const. art. XIII B requiring sub- that would bring into compliance all school districts
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with the constitutional right to equal protection Commission on State Mandates for consideration of

with respect to handicapped children. It is also ap- whether special education programs constituted

parent that Congress intended to achieve nation- new programs or higher levels of service mandated

wide application. by the state entitling the districts to reimbursement

the commission was required to focus on the costs

7 Civil Rights incurred by local school districts and whether those

6--Education--Handicapped--Scope of Federal Stat-
costs were imposed by federal mandate or by the

ute. states voluntary choice in its implementation of the

Congress intended the Education of the Handi- federal program.

capped Act 20 U.S.C. 1401 et seq. to serve as a

means by which state and local educational agen- 9 State of California 11--FiscalMatters-ciescould fulfill their obligations under the equal -Reimbursement to Local Governments--Federally

protection and due process provisions of the Consti- Mandated Costs.

tution and under section 504 of the Rehabilitation The constitutional subvention provision Cal.

Act of 1973 29 U.S.C. 794. Accordingly where Const. art. XIII B 6 and the statutory provisions

it is applicable the act supersedes claims under the which preceded it do not expressly say that the state

Civil Rights Act 42 U.S.C. 1983 and section is not required to provide a subvention for costsim-504and the administrative remedies provided by posed by a federal mandate. Rather that conclusion

the act constitute the exclusive remedy of handi- follows from the plain language of the subvention

capped children and their parents or other repres- provisions themselves. The constitutional provision

entatives. As a result of the exclusive nature of the requires state subvention when the Legislature or

Education of the Handicapped Act dissatisfied any State agency mandates a new program orhigh-partiesin recipient states must exhaust their admin- er level of service on local agencies. Likewise the

istrative remedies under the act before resorting to earlier statutory provisions required subvention for

judicial intervention. new programs or higher levels of service mandated

by legislative act or executive regulation. When the

8a 8b State of California 11--Fiscal Matters-
federal government imposes costs on localagen--Reimbursementto Local Governments- cies those costs are not mandated by the state and

-State-mandated Costs--Special EducationSchools thus would not require a state subvention. Instead

4--School Districts Financing Funds--Special such costs are exempt from local agencies taxing

Education Costs--Reimbursement by State. and spending limitations. This should be true even

The 1975 amendments to the federal Education
though the state has adopted an implementingstat-ofthe Handicapped Act 20 U.S.C. 1401 et seq. ute or regulation pursuant to the federal mandate

constituted a federal mandate with respect to the
so long as the state had no true choice in the

state. However even though the state had no real manner of implementation of the federal mandate.

choice in deciding whether to comply with the act

the act did not necessarily require the state to im- 10 Statutes

pose all of the costs of implementation upon local 28--Construction--Language--Consistency

school districts. To the extent the state implemented Meaning Throughout Statute.

the act by freely choosing to impose new programs As a general rule and unless the context clearly

or higher levels of service upon local school dis- requires otherwise it must be assumed that the

tricts the costs of such programs or higher levels of meaning of a term or plirase is consistent

service are state mandated and subject to subven- throughout the entire act or constitutional article of

tion under Cal. Const. art. XIII B 6. Thus on re- which it is a part.

mand of a proceeding by school districts to the

11 State of California 11--Fiscal Matters-
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-Reimbursement to Local Governments--Federally the Education of the Handicapped Act 20 U.S.C.

Mandated Costs--Subvention. 1401 et seq. without any consideration of whether

Subvention principles are part of a more com- the act left the state any actual choice in the matter.

prehensive political scheme. The basic purpose of It also relied on litigation involving another state.

the scheme as a whole was to limit the taxing and However under the criteria set forth in the Supreme

spending powers of government. The taxing and Courts case the litigation in the other state did not

spending powers of local agencies were to be support the boards decision but in fact strongly

frozen at existing levels with adjustments only supported a contrary result.

for inflation and population growth. Since local

agencies are subject to having costs imposed upon 13 Courts 34--Decisions andOrders-them
by other governmental entities the scheme -Prospective and Retroactive Decisions--Opinion

provides relief in that event. If the costs are im- Elucidating Existing Law.

posed by the federal government or the courts then In a California Supreme Court case concerning

the costs are not included in the local governments
whether costs mandated by the federal government

taxing and spending limitations. If the costs are im- are exempt from an agencys taxing and spending

posed by the state then the state must provide a limits the court elucidated and enforced existing

subvention to reimburse the local agency. Nothing
law. Under such circumstances the rule ofretro-in

the scheme suggests that the concept of a federal spective operation controls. Thus in a proceeding

mandate should have different meanings depending
for a writ of mandate to direct the Commission on

upon whether one is considering subvention or tax-
State Mandates to set aside an administrativede-ingand spending limitations. Thus the criteria set
cision by the State Board of Control thecommis-forth

in a California Supreme Court case concern-
sions predecessor in which the board found that

ing whether costs mandated by the federal govern-
all local special education costs were stateman-ment

are exempt from an agencys taxing and dated and thus subject to state reimbursement the

spending limits are applicable when subvention is
trial court correctly applied the Supreme Courtde-the

issue.
cision to the litigation pending before it.

12 State of California 11--Fiscal Matters- COUNSEL

-Reimbursement to Local Governments-
Biddle Hamilton W. Craig Biddle Christian M.

-State-mandated Costs--Special Education-Keiner and F. Richard Ruderman for Real Party in

-Applicable Criteria in Determining Whether Sub
Interest Cross-complainant and Appellant. 1570

vention Required.

In a proceeding for a writ of mandate to direct
Breon ODonnell Miller Brown Dannis and

the Commission on State Mandates to set aside an Emi R. Uyehara as Amici Curiae on behalf of Real

administrative decision by the State Board of Con-
Party in Interest Cross-complainant and Appellant.

trol the commissions predecessor in which the

board found that all local special education costs No appearance for Real Party in Interest andRe-were
state mandated and thus subject to state reim- spondent.

bursement the trial court did not err in determining

that the board failed to consider the issues under the
Daniel E. Lungren Attorney General N. Eugene

appropriate criteria as set forth in a California Su- Hill Assistant Attorney General Cathy Christian

preme Court case concerning whether costs man-
and Marsha A. Bedwell Deputy Attorneys General

dated by the federal government are exempt from and Daniel G. Stone for Plaintiff and Respondent.

an agencys taxing and spending limits. The board

relied upon the cooperative federalism nature of
Gary D. Hori for Defendant Cross-defendant and

Respondent.
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Richard J. Chivaro and Patricia A. Cruz for Cross- the Riverside County Superintendent of Schools

defendants and Respondents. petition for a writ of mandate Code Civ. Proc.

1085 which would have directed the StateCon-troller
to issue a warrant in payment of the claim.

SPARKS Acting P. J.
The Riverside County Superintendent of Public

This appeal involves a decade-long battle over

claims for subvention by two county superintend-
Schools appeals. We shall clarify the criteria to be

applied by the Commission on State Mandates on
ents of schools for reimbursement for mandated

special education programs. Section 6 of article

remand and affirm the judgment.

XIII B of the California Constitution directs with
I. The Parties

exceptions not relevant here that whenever the This action was commenced in July 1987 by

Legislature or any State agency mandates a new Jesse R. Huff then the Director of the California

program or higher level of service on any local gov- Department of Finance. Huff petitioned for a writ

ernment the State shall provide a subvention of of administrative mandate to set aside theadminis-funds
to reimburse such local government for the

trative decision which found all the specialeduca-costsof such program or increased level of service tion costs to be state mandated. On appeal Huffap-...The issue on appeal is whether the special edu-
pears as a respondent urging that we affirm the

cation programs in question constituted new pro- judgment.

grams or higher levels of service mandated by the

state entitling the school districts to reimbursement The Commission on State Mandates theCom-under
section 6 of article XIII B of the California mission is the administrative agency which now

Constitution and related statutes for the cost of im- has jurisdiction over local agency claims forreim-plementingthem or whether these programs were bursement for state-mandated costs. Gov. Code

instead mandated by the federal government for 17525. In this respect the Commission is thesuc-which
no reimbursement is due. cessor to the Board of Control. The Board ofCon-trolrendered the administrative decision which is at

The Santa Barbara County Superintendent of
issue here. Since an appropriation for payment of

Schools and the Riverside County Superintendent these claims was not included in a localgovern-ofSchools each filed claims with the Board of Con- ment claims bill before January 1 1985adminis-trol
for state reimbursement for alleged state- trative jurisdiction over the claims has beentrans-mandated

costs incurred in connection with special fei-red from the Board of Control to theCommis-education
programs. After a lengthy administrative

sion. Gov. Code 17630. The Commission is the

process the Board of Control rendered a decision named defendant in the petition for a writ ofadmin-findingthat all local special education costs were istrative mandate. In the trial court and on appeal

state mandated and subject to state reimbursement. the Commission has appeared as the agency having

That decision was then successfully challenged in administrative jurisdiction over the claims but has

the Sacramento County Superior Court. The superi- not expressed a position on the merits of thelitiga-or
court entered a judgment by which it 1 issued tion.

a writ of administrative mandate Code Civ. Proc.

1094.5 directing the Commission on State Man- The Santa Barbara County Superintendent of

dates the successor to the Board of 1571 Control Schools hereafter Santa Barbara is a claimant for

to set aside the administrative decision and to re- state reimbursement of special education costsin-consider
the matter in light of theCalifornia Su- curred in the 1979-1980 fiscal year. Santa Barbara

preme Courts intervening decision in City of Sac- is a real party in interest in the proceeding forad-ranierito
v. State of California 1990 50 Cal.3d 51 ministrative mandate. Santa Barbara has notap-266

Cal.Rptr. 139 785 P.2d 522 and 2 denied pealed from the judgment of the superior court and
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although a nominal respondent on appeal has not Taxation Code and those following it provide a

filed a brief in this court. hearing procedure for the determination of claims

by local governments. The State Board of Control

The Riverside County Superintendent of
is required to hear and determine such claims.

Schools hereafter Riverside represents a consorti- 2250. For purposes of such hearings the boardcon-umof school districts which joined together to
sists of the members of the Board of Control

provide special education programs to handicapped provided for in part 4 commencing with 13900

students. Riverside seeks reimbursement for special of division 3 of title 2 of the Government Codeto-education
costs incuned in the 1980-1981 fiscal gether with two local government officialsappoin-year.1572 Riverside is a real party in interest in

ted by the Governor. 2251. The board wasre-the
proceeding for writ of administrative mandate.

quired to adopt procedures for receiving andhear-It
filed a cross-petition for a writ of mandate direct-

ing such claims. 2252. The first claim filed with

ing the Controller to pay its claim. Riverside is the
respect to a statute or regulation is considered a

appellant in this appeal. test claim or a claim of first impression. 2218

The State of California and the State Treasurer
subd. a. The procedure requires an evidentiary

are named cross- defendants in Riversides cross-
hearing where the claimant the Department ofFin-petition

for a writ of mandate. They joined with
ance and any affected department or agency can

Huff in this litigation. The State Controller is the
present evidence. 2252. If the board determines

officer charged with drawing warrants for the pay-

that costs are mandated then it must adoptparamet-ersand guidelines for the reimbursement of such

ment of moneys from the State Treasury upon a
2253.2. The claimant or the state isen-lawful

appropriation. Cal. Const. art. XVI 7.
claims.

to commence an action in administrativeman-TheState Controller is a named defendant in River-
date pursuant to Code of Civil Procedure section

sides petition for a writ of mandate. In the trial

10945 to set aside a decision of the board on the

court and on appeal the State Controller expresses
grounds that the boards decision is not supported

no o inion on the merits of Riversides reimbursep
by substantial evidence. 2253.5. 1573

ment claim but asserts that the courts lackauthor-ityto compel him to issue a warrant for payment of At least twice each calendar year the board is

the claim in the absence of an appropriation for
required to report to the Legislature on the number

payment of the claim. of mandates it has found and the estimated

In addition to the briefing by the parties on ap-

statewide costs of these mandates. 2255 subd.

a. In addition to the estimate of the statewide

peal we have permitted a joint amici curiae brief to
costs for each mandate the report must also contain

be filed in support of Riverside by the Monterey

County Office of Education the Monterey County
the reasons for recommending reimbursement.

Office of Education Special Education Local Plan-
2255 subd. a. Immediately upon receipt of the

report a local government claims bill shall beintro-ningArea and 21 local school districts.
duced in the Legislature which when introduced

II. Factual and Procedural Background
must contain an appropriation sufficient to pay for

The Legislature has provided an administrative
the estimated costs of the mandates. 2255 subd.

remedy for the resolution of local agency claims for
a. In the event the Legislature deletes funding for

reimbursement for state mandates. In Coufity of
a mandate from the local government claims bill

Contra Costa v. State of California 1986 177 then it may take one of the following courses ofac-Ca1.App.3d62 222 Cal.Rptr. 750 at pages 71 tion 1 include a finding that the legislation or

and 72 we described these procedures as follows regulation does not contain a mandate 2 include a

with footnotes deleted Section 2250 Revenue
finding that the mandate is not reimbursable 3
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find that a regulation contains a mandate and direct acted on or after January 1 1975 which 1574

that the Office of Administrative Law repeal the mandates a new program or higher level of service

regulation 4 include a finding that the legislation of an existing program within the meaning ofSec-or
regulation contains a reimbursable mandate and tion 6 of Article XIII B of the CaliforniaConstitu-direct

that the legislation or regulation not be en- tion. Gov. Code 17514. The procedures before

forced against local entities until funds become the Conunission are similar to those which were

available 5 include a finding that the Legislature followed before the Board of Control. Gov. Code

cannot determine whether there is a mandate and 17500 et seq. Any claims which had not beenin-direct
that the legislation or regulation shall remain eluded in a local government claims bill prior to

in effect and be enforceable unless a court determ- January 1 1985 were to be transferred to andcon-ines
that the legislation or regulation contains a re- sidered by the commission. Gov. Code 17630

imbursable mandate in which case the effectiveness Rev. Tax. Code 2239.

of the legislation or regulation shall be suspended

and it shall not be enforced against a local entity
On October 31 1980 Santa Barbara filed a test

until funding becomes available or 6 include a
claim with the Board of Control seekingreimburse-finding

that the Legislature cannot determine ment for costs incurred in the 1979-1980 fiscal year

whether there is a reimbursable mandate and that
in connection with the provision of specialeduca-the

legislation or regulation shall be suspended and
tion services as required by Statutes 1977 chapter

shall not be enforced against a local entity until a
1247 and Statutes 1980 chapter 797. SantaBar-court

determines whether there is a reimbursable bara asserted that these acts should be considered

inandate. 2255 subd. b. If the Legislature de-
an ongoing requirement of increased levels ofser-letes

funding for a mandate from a local govern-
vice.

ment claims bill but does not follow one of the

above courses of action or if a local entity believes
Santa Barbaras initial claim was based upon

the mandate contained in the two bills specified

that the action is not consistent with article XIII B

of the Constitution then the local entity may com
above which require school districts and county

mence a declaratory relief action in the Superior
offices to provide full and formal due processpro-ceduresand hearings to pupils and parents regard

Court of the County of Sacramento to declare the

mandate void and enjoin its enforcement. 2255
ing the special education assessment placement

and the appropriate education of the child. Santa
subd. c.

Barbara asserted that state requirements exceeded

Effective January 1 1985 the Legislature has those of federal law as reflected in section 504 of

established a new commission to consider and de-
the Rehabilitation Act of 1973 29 U.S.C. 794.

termine claims based upon state mandates. This is

FN1
Santa Barbaras initial claim was for $10500

known as the Commission on State Mandates and it
in state-mandated costs for the 1979-1980 fiscal

consists of the Controller the Treasurer the Direct- year.

or of Finance the Director of the Office of Plan

ning and Research and a public member with ex
FN1 Section 794 of title 29 of the United

perience in public finance appointed by the Gov-
States Code will of necessity play anim-ernor

and approved by the Senate. Gov. Code
portant part in our discussion of the issues

17525. Costs mandated by the state are defined as
presented in this case. That provision was

any increased costs which a local agency or school
enacted as section 504 of theRehabilita-district

is required to incur after July 1 1980 as a

tion Act of 1973. Pub.L. No. 93-112 tit.

result of any statute enacted after January 1 1975
V 504 Sept. 26 1973 87 Stat. 394. It

or any executive order implementing any statute en-
has been amended several times. Pub.L.

No. 95-602 tit. I 119 122d2 Nov.
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6 1978 92 Stat. 2982 2987 the Education of the Handicapped Act but

Rehabilitation Comprehensive Services did not change its short title. TheEduca-and
Developmental Disabilities Act of tion of the Handicapped Act has now been

1978 Pub.L. No. 99- 506 tit. I renamed the Individuals with Disabilities

103d2B tit. X 1002e4 Oct. 21 Education Act. Pub.L. No. 101-476 tit.

1986 100 Stat. 1810 1844 Pub.L. No. IX 901b21 Oct. 30 1990 104 Stat.

100-259 4 Mar. 22 1988 102 Stat. 29 1143 Pub.L. No. 101-476 tit. IX 901b

Pub.L. No. 100-630 tit. II 206d Nov. Pub.L. No. 102-119 25b Oct. 7 1991

7 1988 102 Stat. 3312. The decisional 105 Stat. 607. Since at all times relevant

authorities universally refer to the statute here the federal act was known as theEdu-as
section 504. We will adhere to this cation of the Handicapped Act we willad-nomenclature

and subsequent references to here to that nomenclature.

section 504 will refer to title 29 United

States Code section 794.
The Board of Control adopted a decisiondeny-ingSanta Barbaras claim. The board concluded

During the administrative proceedings Santa that the Education of the Handicapped Act resulted

Barbara amended its claim to reflect the following in costs mandated by the federal government that

state-mandated activities alleged to be in excess of state special education requirements exceed those

federal requirements 1 the extension of eligibility of federal law but that the resulting mandate is not

to children younger and older than required by fed- reimbursable because the Legislature already

eral law 2 the establishment of procedures to provides funding for all Special Education Services

search for and identify children with special needs through an appropriation in the annual Budget

3 assessment and evaluation 4 the preparation Act.

of Individual Education Plans IEPs 5 due

process hearings in placement detenninations 6 Santa Barbara sought judicial review bypeti-substitute
teachers and 7 staff development pro-

tion for a writ of administrative mandate. Thesu-grams.Santa Barbara was claiming reimbursement perior court found the administrative record and the

in excess of $520000 for the cost of these services
Board of Controls findings to be inadequate.Judg-during

the 1979- 1980 fiscal year. 1575 ment was rendered requiring the Board of Control

to set aside its decision and to rehear the inatter to

Also during the administrative proceedings the establish a proper record including findings. That

focus of federally mandated requirements shifted judgment was not appealed.

from section 504 of the Rehabilitation Act tofeder-alPublic Law No. 94-142 which amended the Edu-
On October 30 1981 Riverside filed a test

cation ofhe Handicapped Act. 20 U.S.C. 1401 claim for reimbursement of $474477 in special

et seq.
FN2 education costs incurred in the 1980-1981 fiscal

year. Riverside alleged that the costs were state

FN2 The Education of the Handicapped mandated by chapter 797 of Statutes 1980. The

Act was enacted in 1970. Pub.L. No. basis of Riversides claim was Education Codesec-91-230
tit. VI Apr. 13 1970 84 Stat. tion 56760 a part of the state special education

175. It has been amended many times. funding formula which according to Riverside

The amendment of primary interest here mandates a 10% cap on ratio of students served by

was enacted as the Education for All Han- special education and within that 10% mandates the

dicapped Children Act of 1975. Pub.L. ratio of students to be served by certain services.

No. 94-142 Nov. 29 1975 89 Stat. 774. Riverside explained that chapter 797 of Statutes

The 1975 legislation significantly amended 1980 was enacted as urgency legislation effective
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July 28 1980 and that at that time it was already Riverside sought review by petition for a writ of

locked into providing special education services administrative mandate. In its decision the superior

to more than 13 percent of its students in accord- court accepted the boards conclusions that theEdu-ancewith prior state law and funding formulae. cation of the Handicapped Act constitutes a federal

mandate and that state requirements exceed those of

the federal mandate. However the court disagreed

FN3 The 1980 legislation required that a with the board that any appropriation in the state

local agency adopt an annual budget plan act necessarily satisfies the states subventionoblig-for
special education services. Ed. Code ation. The court concluded that the Board ofCon-56200.Education Code section 56760

trol had failed to consider whether the state had

provided that in the local budget plan the
fully reimbursed local districts for thestate-ratioof students to be served should not mandated costs which were in excess of the federal

exceed 10 percent of total enrollment. mandate and the matter was remanded forconsid-Howeverthose proportions could be
eration of that question. That judgment was notap-waivedfor undue hardship by the Superin-
pealed.

tendent of Public Instruction. Ed. Code

56760 56761. In addition the 1980 le- On return to the Board of Control the Santa

gislation included provisions for a gradual Barbara claim and the Riverside claim wereconsol-transition
to the new requirements. Ed. idated. The Board of Control adopted a decision

Code 56195 et seq. The transitional holding that all special education costs underStat-provisionsincluded a guarantee of state utes 1977 chapter 1247 and Statutes 1980 chapter

funding for 1980-1981 at prior student 797 are state-inandated costs subject to subvention.

levels with an inflationary adjustment of 9 The board reasoned that the federal Education of

percent. Ed. Code 56195.8. The record the Handicapped Act is a discretionary prograin and

indicates that Riverside applied for a that section 504 of the Rehabilitation Act does not

waiver of the requirenients of Education require school districts to implement any programs

Code section 56760 but that the waiver re- in response to federal law and therefore special

quest was denied due to a shortage of state education programs are optional in the absence of a

funding. It also appears that Riverside did state mandate.

not receive all of the 109 percent funding

guarantee under Education Code section
The claimants were directed to draft and the

56195.8. In light of the current posture of
Board of Control adopted parameters and

this appeal we need not and do not con- guidelines for reimbursement of special education

sider whether the failure of the state to ap-
costs. The board submitted a report to theLegis-propriate

sufficient funds to satisfy its ob-
lature estimating that the total statewide cost ofre-ligationsunder the 1980 legislation can be
imbursement for the 1980-1981 through 1985-1986

addressed in a proceeding for the reim- fiscal years would be in excess of $2 billion.River-bursement
of state-mandated costs or must sides claim for reimbursement for the 1980-1981

be addressed in some other manner.
fiscal year was now in excess of $7 million.Pro-posed

legislation which would have appropriated

The Riverside claim like Santa Barbaras funds for reimbursement of special education costs

evolved over time with increases in the amount of during the 1980-1981 through 1985- 1986 fiscal

reimbursement sought. Eventually the Board of years failed to pass in the Legislature. Sen. Bill

1576 Control denied Riversides claim for the No. 1082 1985-1986 Reg. Sess.. A separate bill

same reasons the Santa Barbara claim was denied. which would have appropriated funds to reimburse
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Riverside 1577 for its 1980-1981 claim also failed Essentially the constitutional rule of statesub-to
pass. Sen. Bill No. 238 1987-1988 Reg. Sess.. vention provides that the state is required to pay for

any new governmental programs or for higher

At this point Huff as Director of the Depart- levels of service under existing programs that it

ment of Finance brought an action in administrat-
imposes upon local govemmental agencies.

ive mandate seeking to set aside the decision of the
Connty of Los Angeles v. State of California 1987

Board of Control. Riverside cross-petitioned for a 43 Cal.3d 46 56 233 Cal.Rptr. 38 729 P.2d 202.
writ of mandate directing the state the Controller This does not mean that the state is required tore-and

the Treasurer to issue a warrant in payment of imburse local agencies for any incidental cost that

its claim for the 1980-1981 fiscal year. may result from the enactment of a state law

The superior court concluded that the Board of
rather the subvention requirement is restricted to

Control did not apply the appropriate standard in governmenal
services which the local agency isre-red

by 1578 state law to provide to itsresid-determiningwhether any portion of local special

q
u

ie
n

ts
.

City of Sacraniento v. State of California
education costs are incurred pursuant to a federal

stpra 50 Cal.3d at p. 70. The subventionrequire-mandatc.The court found that the definition of a
ment is intended to prevent the state fromtransfer-federalinandate set forth by the Supreýrie Court in

City of Sacramento v. State of California supra 50
ring the costs of government from itself to local

Cal.3d 51 marked a depart ure from the narrower
agencies. Id. at p. 68. Reimbursement is required

no discretion test of this courts earlier decision in
when the state freely chooses to impose on local

City of Sacrannento v. State of California 1984
agencies any peculiarly governmental cost which

156 Cal.App.3d 182 203 Cal.Rptr. 258. It further
they were not previously required to absorb. Id. at

found that the standard set forth in the high courts
p. 70 italics in original.

decision in City of Sacramento is to be applied ret- The requirement of subvention forstate-roactively.Accordingly the superior court issued mandated costs had its genesis in the Propei-ty Tax

a peremptory writ of mandate directing the Com- Relief Act of 1972 which is also known as SB
mission on State Mandates to set aside the decision 90 Senate Bill No. 90. City of Sacranzento v.

of the Board of Control to reconsider the claims in
State of Califor-nia supra 156 Ca1.App.3d at p. 188

light of the decision in City of Sacramento v. State That act established limitations upon the power

of California supra 50 Cal.3d 51 and to ascertain of local governments to levy taxes andconcomit-whethercertain costs arising from Chapter 797/80
antly prevented the state from imposing the cost of

and Chapter 1247/77 are federally mandated and if new programs or higher levels of service upon local

so the extent if any to which the state-mandated
governments. Ibid. The Legislature declare It

costs exceed the federal mandate. Riversides
is the intent in establishing the tax rate limits in this

cross-petition for a writ of mandate was denied.
chapter to establish limits that will be flexible

This appeal followed.
enough to allow local governments to continue to

III. Principles of Subvention
provide existing programs that will be firm enough

1 Subvention generally means a grant of
to insure that the property tax relief provided by the

Legislature will be long lasting and that will afford

financial aid or assistance or a subsidy. SeeWeb-stersThird New Internat. Dict. 1971 p. 2281. As
the voters in each local government jurisdiction a

more active role in the fiscal affairs of suchjuris-usedin connection with state-mandated costs the
dictions. Rev. Tax. Code former

ý
2162 Stats.

basic legal requirements of subvention can be easily N4
1972 ch. 1406 14.7 p. 2961. The act

stated it is in the application of the rule that diffi-
provided that the state would pay each county city

culties arise.
and county city and special district the sums
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which were sufficient to cover the total cost of new opportunity based upon district wealth wouldviol-state-inandated
costs. See Rev. Tax. Code ate principles of equal protection. Id. at pp.

former 2164.3 Stats. 1972 ch. 1406 14.7 pp. 614-615 619. A major portion of Senate Bill No.

2962-2963. New state-mandated costs would arise 90 constituted new formulae for state and localcon-from
legislative action or executive regulation after tributions to education in a legislative response to

January 1 1973 which mandated a new program or the decision in Serrano. Stats. 1972 ch. 1406

higher level of service under an existing mandated 1.5-2.74 pp. 2931-2953. See Serrano v. Priest

program. Ibid. 1976 18 Cal.3d
728ýý

36- 737 135 Cal.Rptr.

345 557 P.2d 929.
F

FN4 In addition to requiring subventions

for new state programs and higher levels of FN5 A school districts relationship to the

service Senate Bill No. 90 required the state is different from that of localgovenl-state
to reimburse local governments for mental entities such as cities counties and

revenues lost by the repeal or reduction of special districts. Education and theopera-propertytaxes on certain classes of prop- tion of the public school system aremat-erty.In this connection the Legislature ters of statewide rather than local ormuni-saidIt is the purpose of this part to cipal concern. California Teachers Assn.

provide property tax relief to the citizens v. Haiff 1992 5 Cal.App.4th 1513 1524

of this state as undue reliance on the prop- 7 Cal.Rptr.2d 699. Local school districts

erty tax to finance various functions of are agencies of the state and have beende-governmenthas resulted in serious detri- scribed as quasi-municipal corporations.

rrent to one segment of the taxpaying pub- Ibid. They are not distinct andindepend-lic.The subventions from the State Gener- ent bodies politic. Ibid. The Legislatures

al Fund required under this part will serve power over the public school system has

to partially equalize tax burdens among all been described as exclusive plenaryabso-citizensand the state as a whole will bene- lute entire and comprehensive subject

fit. Gov. Code 16101 Stats. 1972 ch. only to constitutional constraints. Ibid.

1406 5 p. 2953. The Legislature has the power to create

abolish divide merge or alter thebound-2Seefn. 5. Senate Bill No. 90 did not spe- aries of school districts. Id. at p. 1525.

cifically include school districts in the group of The state is the beneficial owner of all

agencies entitled to reimbursement for state- school properties and local districts hold

mandated costs.
FN5

Rev. Tax. Code former
title as trustee for the state. Ibid. School

2164.3 Stats. 1972 ch. 1406. 14.7 pp. moneys belong to the state and theappor-2962-2963.In fact at that tiine methods of finan- tionment of funds to a school district does

cing education in this state were 1579 undergoing not give the district a proprietary interest

fundamental reformation as the result of the litiga- in the funds. Ibid. While the Legislature

tion in Ser-rayio v. Pi-iest 1971 5 Cal.3d 584 96 has chosen to encourage localresponsibil-Cal.Rptr.601 487 P.2d 1241 41 A.L.R.3d 1187. ity for control of public education through

At the time of the Serrano decision local property local school districts that is a matter ofle-taxeswere the primary source of school revenue.
gislative choice rather than constitutional

Id. at p. 592. In Serrano the California Supreme compulsion and the authority that theLe-Courtheld that education is a fundamental interest
gislature has given to local districtsre-thatwealth is a suspect classification and that an mains subject to the ultimate and

educational system which produces disparities of nondelegable responsibility of the Legis-
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lature. Id. at pp. 1523-1524. utive regulation after January 1 1973. Rev. Tax.

Code 2231 subd. d added by Stats. 1973 ch.

FN6 After the first Serrano decision the 358 3 p. 783 1580 and repealed by Stats. 1986

United States Supreme Court held that
ch. 879 23 p. 3045. In subsequent yearslegisla-equalprotection does not require dollar-
tion was enacted to entitle school districts tosub-for-dollar

equality between school dis- vention for state-mandated costs imposed bylegis-tricts.San Antonio School District v. lative acts after January 1 1973 or by executive

Rodriguez 1973 411 U.S. 1 33-34 48-56 regulation after Januaiy 1 1978. Rev. Tax.

61-62 36 L.Ed.2d 16 42-43 51-56 Code former 2207.5 added by Stats. 1977 ch.

59-60 93 S.Ct. 1278. In the second Ser-
1135 5 p. 3646 and amended by Stats. 1980 ch.

rano decision the California Supreme 1256 5 pp. 4248-4249.

Court adhered to the first Serrano decision

on independent state grounds. Serrano v. In the 1973 legislation Revenue and Taxation

Priest supra 18 Cal.3d at pp. 761-766. Code section 2271 was enacted to provide among

The court concluded that Senate Bill No. other things A local agency may levy or have

90 and Assembly Bill No. 1267 enacted levied on its behalf a rate in addition to themaxim-the
following year Stats. 1973 ch. 208 p. um property tax rate established pursuant to this

529 et seq. did not satisfy equal protec- chapter commencing with Section 2201 to pay

tion principles. Serrano v. Priest supra costs mandated by the federal government or costs

18 Cal3d at pp. 776-777. Additional com- mandated by the courts or costs mandated byiniti-plicationsin educational financing arose as ative enactment which are not funded by federal or

the result of the enactment of article XIII state government. 3 In this respect costsman-Aof the California Constitution at the June dated by the federal government are exempt from

1978 Primary Election Proposition 13 an agencys taxing and spending limits. City of

which limited the taxes which can be im- Sacramento v. State of California sarpra 50 Cal.3d

posed on real propei-ty and forced the state at p. 71 fn. 17.

to assume greater responsibility forfinan-cingeducation see Ed. Code 41060 At the November 6 1979 General Election

and the enactment of Propositions 98 and the voters added article XIII B to the stateConstitu-111
in 1988 and 1990 respectively which

tion by enacting Proposition 4. That article imposes

provide formulae for minimum state fund- spending limits on the state and all localgovern-ing
for education. See generally Califor-

ments. For purposes of article XIII B the term

nia Teachers Assn. v. Huff supra 5
local government includes school districts. Cal.

Ca1.App.4th 1513.
Const. art. XIII B 8 subd. d. The measureac-complishesits purpose by limiting a governmental

The provisions of Senate Bill No. 90 were entitys annual appropriations to the prior yearsap-amendedand refined in legislation enacted the fol- propriations limit adjusted for changes in the cost

lowing year. Stats. 1973 ch. 358. Revenue and of living and population growth except asother-Taxation
Code section 2231 subdivision a was wise provided in the article. Cal. Const. art. XIII

enacted to require the state to reimburse local agen- B 1.
FN7

The appropriations subject tolimita-cies
including school districts for the full costs of tion do not include among other things

new programs or increased levels of service man- Appropriations required to comply with mandates

dated by the Legislature after January 1 1973. Loc- of the courts or the federal government which

al agencies except school districts were also en- without discretion require an expenditure foraddi-titled
to reimbursement for costs mandated by exec- tional services or which unavoidably make the pro-
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vision of existing services more costly. Cal. date of July 1 1980. Cal. Const. art. XIII B 10.

Const. art. XIII B 9 subd. b. 4 Accordingly under the constitutional provision

a local agency may seek subvention for costsim-FN7As it was origiinally enacted article
posed by legislation after January 1 1975 butre-XIIIB required that all governmental entit- imbursement is limited to costs incurred after July

ies return revenues in excess of their ap- 1 1980. City of Sacramento v. State of California

propriations limits to the taxpayers through
supra 156 Cal.App.3d at pp. 190-193.Reimburse-taxrate or fee schedule revisions. In Pro-
ment for costs incurred before July 1 1980 must be

position 98 adopted at the November 1988 obtained if at all under controlling statutory law.

General Election article XIII B was See 68 Ops.Cal.Atty.Gen. 244 1985.
amended to provide that half of stateex-cessrevenues would be transferred to the The constitutional subvention provision like

state school fund for the support of school the statutory scheme before it requires statereim-districtsand community college districts. bursement whenever the Legislature or any State

See Cal. Const. art. XVI 8.5 Califor- agency mandates a new program or higher level of

nia Teachers Assn. v. Htff supra 5 service. Cal. Const. art. XIII B 6. Accordingly

Ca1.App.4th 1513. it has been held that state subvention is not required

when the federal government imposes new costs on

Like its statutory predecessor the constitution-
local governments. City of Sacrantento v. State of

al initiative measure includes a provision designed California stipra 156 Cal.App.3d at p. 188 see

to preclude the state from shifting to local agen- also Carmel Valley Fire Protection Dist. v. State of

cies the fmancial responsibility for providing public California 1987 190 Cal.App.3d 521 543 234

services in view of these-restrietions-on the taxing
Cal.Rptr. 795. In our City of Sacramento decision

and spending power of the local entities. Lucia
this court held that a federal program in which the

Mar Unified School Dist. v. Honig 1988 44 Cal.3d
state participates is not a federal mandateregard-830835-836 244 Cal.Rptr. 677 750 P.2d 318. less of the incentives for participation unless the

Section 6 of article XIII B of the state Constitution
program leaves state or local government with no

provides Whenever the Legislature or any State
discretion as to alternatives. 156 Cal.App.3d at p.

agency mandates a new program or higher level of
198.

service on any local government the 1581 State

shall provide a subvention of funds to reimburse In its City of Sacramento opinion
FN8

the

such local government for the costs of such pro- California Supreme Court rejected this courtsearli-gramor increased level of service except that the er formulation. In doing so the high court noted that

Legislature may but need not provide such sub- the vast bulk of cost-producing federal influence on

vention of funds for the following mandates a state and local government is by inducement orin-Legislativemandates requested by the local agency centive rather than direct compulsion. 50 Cal.3d at

affected b Legislation defining a new crime or p. 73. However certain regulatory standardsim-changingan existing definition of a crime or c posed by the federal governrnent 1582 underco-Legislativemandates enacted prior to January 1 operative federalism schemes are coercive on the

1975 or executive orders or regulations initially states and localities in every practical sense. Id. at

implementing legislation enacted prior to January 1 pp. 73-74. The test for determining whether there

1975. is a federal mandate is whether compliance with

federal standards is a matter of true choice that

Although article XIII B of the state Constitu-
is whether participation in the federal program is

tion requires subvention for state mandates enacted
truly voluntary. Id. at p. 76. The court went on to

after January 1 1975 the article had an effective
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say Given the variety of cooperative federal- wealth of Pa. E.D.Pa. 1971 334 F.Supp. 1257

state-local programs we here attempt no final test and Mills v. Board of Education of District of

for mandatory versus optional compliance with Columbia D.D.C. 1972 348 F.Supp. 866 were the

federal law. A determination in each case must de- most prominent of these judicial decisions. See

pend on such factors as the nature and purpose of Hendrick Hudson Dist. Bd. of Ed. v. Rowley 1982

the federal program whether its design suggests an 458 U.S. 176 180 fn. 2 73 L.Ed.2d 690 695 102

intent to coerce when state and/or local participa- S.Ct. 3034.

tion began the penalties if any assessed forwith-drawal
or refusal to participate or comply and any

In the Pennsylvania case an association and

other legal and practical consequences of nonparti-
the parents of certain retarded children brought a

cipation noncompliance or withdrawal. Ibid.
class action against the commonwealth and local

school districts in the commonwealth challenging

FN8 The Supreme Courts decision in City the exclusion of retarded children from programs of

of Sacramento was not a result of direct re- education and training in the public schools.

view of this courts decision. The Supreme Pennsylvania Assti Retd. Child. v. Comnionwealth

Court denied a petition for review of this of Pa. supra 343 F.Supp. at p. 282. The matter

courts City of Sacramento decision. After was assigned to a three- judge panel which heard

the Board of Control had adopted paramet- evidence on the plaintiffs due process and equal

ers and guidelines for reimbursement un- protection claims. Id. at p. 285. The parties then

der this courts decision the Legislature agreed to resolve the litigation by means of acon-failed
to appropriate the funds necessary sent 1583 judgment. Ibid. The consentagree-forsuch reimbursement. The litigation ment required the defendants to locate and evaluate

which resulted in the Supreme Courts City all children in need of special education services to

of Sacramento decision was commenced as reevaluate placement decisions periodically and to

an action to enforce the result on remand accord due process hearings to parents who aredis-from
this courts City of Sacramento de- satisfied with placement decisions. Id. at pp.

cision. See 50 Cal.3d at p. 60. 303-306. It required the defendants to provide a
free public program of education and trainingap-IV.

Special Education
propriate to the childs capacity. Id. at p. 285ital-The

issues in this case cannot be resolved by ics deleted.

consideration of a particular federal act in isolation.

Rather reference must be made to the historical and In view of the consent agreement the district

legal setting of which the particular act is a part. court was not required to resolve the plaintiffs

Our consideration begins in the early 1970s. equal protection and due process contentions.

Rather it was sufficient for the court to find that

In considering the 1975 amendments to the
the suit was not collusive and that the plaintiffs

Education of the Handicapped Act Congress re- claims were colorable. The court found Far from

ferred to a series of landmark court cases emanat- an indication of collusion however theCommon-ingfrom 36 jurisdictions which had established the wealths willingness to settle this dispute reflects an

right to an equal educational opportunity for handi-
intelligent response to overwhelming evidence

capped children. See Srnith v. Robinson 1984 468
against its position. Pennsylvania Assn Retd.

U.S. 992 1010 82 L.Ed.2d 746 763 104 S.Ct. Child. v. Commonwealth of Pa. supra 343 F.Supp.

3457. Two federal district court cases at p. 291. The court said that it was convinced the

Pennsylvania Assn Retd Child. v. Commonwealth due process and equal protection claims werecolor-ofPa. E.D.Pa. 1972 343 F.Supp. 279 see also
able. Id. at pp. 295-296.

Pennsylvania Assn Retard. Child. v. Common-
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In the Mills case an action was brought on be- ally all public educational programs in this andoth-halfof a number of school-age children with excep- er states.

tional needs who were excluded from theWashing-tonD.C. public school system. Mills v. Board of
FN9 In section 119 of the Rehabilitation

Education of District of Cohtifnbia supra 348 Comprehensive Services andDevelop-F.Supp.
at p. 868. The district court concluded that

mental Disabilities Act of 1978 theapplic-equal
protection entitled the children to a public-

ation of section 504 was extended tofeder-supportededucation appropriate to their needs and
al executive agencies and the United States

that due process required a hearing with respect to
Postal Service. Pub.L. No. 95-602 tit. I

classification decisions. Id. at pp. 874-875. The 119 Nov. 6 1978 92 Stat. 2982. The

court said If sufficient funds are not available to
section is now subdivided and includes

finance all of the services and programs that are
subdivision b which provides that the

needed and desirable in the system then the avail-
section applies to all of the operations of a

able funds must be expended equitably in such state or local governmental agencyinclud-manner
that no child is entirely excluded from a ing local educational agencies if the

publicly supported education consistent with his agency is extended federal funding for any

needs and ability to benefit therefrom. The inad- part of its operations. 29 U.S.C. 794.

equacies of the District of Columbia Public School This latter amendment was in response to

System whether occasioned by insufficient funding judicial decisions which had limited the

or administrative inefficiency certainly cannot be application of section 504 to the particular

permitted to bear more heavily on the exceptional
activity for which federal funding isre-or

handicapped child than on the normal child. Id.
ceived. See Consolidated RailCorpora-at

p. 876.
tion v. Darrone 1984 465 U.S.

624635-636 79 L.Ed.2d 568 577-578

In the usual course of events the development 104 S.Ct. 1248.

of principles of equal protection and due process as

applied to special education which had just com- The Department of Health Education andWel-menced
in the early 1970s with the authorities rep-

fare HEW promulgated regulations to ensure

resented by the Pennsylvania and Mills cases
compliance with section 504 by educationalagen-cies.FN10

The regulations required localeduca-wouldhave been fully expounded through appellate

processes. However the necessity ofjudicial devel-
tional agencies to locate and evaluate handicapped

opment was truncated by congressional action. In
children in order to provide appropriate educational

the Rehabilitation Act of 1973 section 504 Con- opportunities and to provide administrative hearing

gress provided No otherwise qualified handi- procedures in order to resolve disputes. The federal

capped individual in the United States as defined courts concluded that section 504 was essentially a

in section 7067 now 7068 of this title 1584 codification of the equal protection rights ofcit-shall
solely by reason of his handicap be excluded izens with disabilities. See Haldernaan v.Pen-from

the participation in be denied the benefits of
nhsirst State Scliool Hospital E.D.Pa. 1978 446

or be subjected to discrimination under any pro-
F.Supp. 1295 1323. Courts also held that section

gram or activity receiving Federal financial assist-
504 embraced a private cause of action to enforce

ance ..... 29 U.S.C. 794 Pub.L. No. 93- 112 tit.
its requirements. Sherry v. New York State Ed.

V 504 Sept. 26 1973 87 Stat. 394.
FN9

Since Dept. W.D.N.Y. 1979 479 F.Supp. 1328 1334

federal assistance to education is pervasive see
Doe v. Marshall S.D.Tex. 1978 459 F.Supp. 1190

e.g. Ed. Code 12000-12405 49540 et seq.
1192. It was further held that section 504 imposed

92140 et seq. section 504 was applicable to virtu- upon school districts and other public educational
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agencies the duty of analyzing individually the not obligate local school districts to take any action

needs of each handicapped student and devising a to accommodate the needs of handicapped children

program which will enable each individual handi- so long as they are not excluded from school. That

capped student to receive an appropriate free pub- assertion is not correct.

lic education. The failure to perform this analysis

and structure a program suited to the needs of each
In the Southeastern Conimunity College case a

handicapped child constitutes discrimination prospective student with a serious hearing disability

against that child and a failure to provide an appro-
sought to be admitted to a postsecondaryeducation-priate

free 1585 public education for the handi- al program to be trained as a registered nurse. As a

capped child. Doe v. Marsliall supra 459
result of her disability the student could not have

F.Supp. at p. 1191. See also David H. v. Spring completed the academic requirements of thepro-Branch
Independent School Dist. S.D.Tex. 1983 gram and could not have attended patients without

569 F.Supp. 1324 1334 Hallerman v. Pennhurst full-time personal supervision. She sought tore-State
School Hospital supra 446 F.Supp. at p.

quire the school to waive the academicrequire-1323.ments including an essential clinical program

which she could not complete and to otherwise

FN10 HEW was later dissolved and its re- provide full-time personal supervision. Thatde-sponsibilitiesare now shared by the federal mand the Supreme Court held was beyond the

Department of Education and the Depart- scope of section 504 which did not require the

ment of Health and Human Services. The school to modify its program affirmatively andsub-promulgationof regulations to enforce sec- stantially. 442 U.S. at pp. 409-410 60 L.Ed.2d at

tion 504 had a somewhat checkered his- pp. 990- 991.

tory. Initially HEW determined thatCon-notintend to require it to promul
The Southeastern Community College decision

gress

gate

did

regulations. The Senate Public Wel- is inapposite. States typically do not guarantee their

fare Committee then declared that regula-
citizens that they will be admitted to and allowed

tions were intended. By executive order to complete specialized postsecondaiy educational

and by judicial decree in Cheriy v. Math- programs. State educational institutions oftenim-ews
D.D.C. 1976 419 F.Supp. 922 HEW pose stringent admittance and completionrequire-was
required to promulgate regulations.

Inents for such programs in higher education. In the

The ensuing regulations were embodied in
Southeastern Community College case the Supreme

title 45 Code of Federal Regulations part
Court simply held that an institution of higheredu-84and are now located in title 34 Code of cation need not lower or effect substantialmodific-Federal

Regulations part 104. See Soutli-
ations of its standards in order to accommodate a

eastern Coinmunitv College v. Davis handicapped person. 442 U.S. at p. 413 60

1979 442 U.S. 397 404 fn. 4 60 L.Ed.2d at pp. 992-993. The court did not hold

L.Ed.2d 980 987 99 S.Ct. 2361 N. M.
that a primary or secondary educational agency

Assn for Retarded Citizens v. State of N.
need do nothing to accommodate the needs ofhan-M.

10th Cir. 1982 678 F.2d 847 852. dicapped children. See Alexander v. Choate 1985

469 U.S. 287 301 83 L.Ed.2d 661 672 105 S.Ct.

5 Throughout these proceedings Riverside 712.

relying upon the decision in SoutheasternCom-rnunity
College v. Davis supra 442 U.S. 397 60 States typically do purport to guarantee all of

L.Ed.2d 980 has contended that section 504 can-
their children the opportunity for a basic education.

not be considered a federal mandate because it does
In fact in this state basic education is regarded as a

fundamental right. Serrano v. Priest supra 18
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Cal.3d at pp. 765-766. All basic educational pro- means that pursuant to section 504 localeducation-gramsare essentially affirmative action activities in al agencies need do nothing affirmative toaccom-the
sense that educational agencies are required to modate the needs of handicapped children. N. M.

evaluate and accommodate 1586 the educational Assnfor Retarded Citizens v. State of N. M. supra

needs of the children in their districts. Section 504 678 F.2d at pp. 852-853 Tatro v. State of Texas

would not appear to permit local agencies to ac- 5th Cir. 1980 625 F.2d 557 564 63 A.L.R. Fed.

commodate the educational needs of some children 844.
FN11 We are satisfied that section 504 does

while ignoring the needs of others due to their han- impose an obligation upon local school districts to

dicapped condition. Compare Lau v. Nichols accommodate the needs of handicapped children.

1974 414 U.S. 563 39 L.Ed.2d 1 94 S.Ct. 786 However as was the case with constitutionalprin-which
required the San Francisco Unified School ciples full judicial development of section 504 as it

District to take affirmative steps to accommodate relates to special education in elementary andsee-theneeds of non-English speaking students under ondary school districts was truncated bycongres-section601 of the Civil Rights Act of 1964. sional action. 1587

Riversides view of section 504 is inconsistent FN11 Following a reinand and anotherde-with
congressional intent in enacting it. The con- cision by the Court of Appeals the Tatro

gressional record makes it clear that section 504 litigation supra eventually wound up in

was perceived to be necessary not to combat af- the Supreme Court. Irving Independent

firmative animus but to cure societys benign neg- School Dist. v. Tatro 1984 468 U.S. 883

lect of the handicapped. The record is replete with 82 L.Ed.2d 664 104 S.Ct. 3371.

references to discrimination in the form of the deni- However by that time the Education of the

al of special educational assistance to handicapped Handicapped Act had replaced section 504

children. In Alexander v. Clzoate supra 469 U.S. at as the means for vindicating the education

pages 295 to 297 83 L.Ed.2d at pages 668- 669 rights of handicapped children and thelit-the
Supreme Court took note of these comments in igation was resolved favorably for the

concluding that a violation of section 504 need not child under that act.

be proven by evidence of purposeful or intentional

discrimination. With respect to the Southeastern
In 1974 Congress became dissatisfied with the

Cornmunity College v. Davis supra 442 U.S. 397 progress under earlier efforts to stimulate the states

case the high court said The balance struck in
to accoinmodate the educational needs ofhandi-Davis

requires that an otherwise qualified handi- capped children. Hendrick Hudson Dist. Bd. of Ed.

capped individual must be provided with meaning-
v. Rowley supra 458 U.S. at p. 180 73 L.Ed.2d at

ful access to the benefit that the grantee offers. The p. 695. These earlier efforts had included a 1966

benefit itself of course cannot be defined in a way
amendment to the Elementary and SecondaryEdu-that

effectively denies otherwise qualified handi- cation Act of 1965 and the 1970 version of the

capped individuals the meaningful access to which Education of the Handicapped Act. Ibid. The prior

they are entitled to assure meaningful access reas-
acts had been grant programs that did not contain

onable accommodations in the grantees program or specific guidelines for a states use of grant funds.

benefit may have to be made. .. Alexander v.
Ibid. In 1974 Congress greatly increased federal

Choate supra 469 U.S. at p. 301 83 L.Ed.2d at p.
funding for education of the handicapped andsim-672

fn. omitted.
ultaneously required recipient states to adopt a goal

of providing full educational opportunities to all

Federal appellate courts have rejected the argu- handicapped children. Ibid. 73 L.Ed.2d at pp.

ment that the Southeastern Community College case 695-696. The following year Congress amended

2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

603 ýýýýýýPace 598 of 660



FOR EDUCATIONAL USE ONLY
11 Ca1.App.4th 1564 15 Cal.Rptr.2d 547 79 Ed. Law Rep. 924

Cite as 11 Cal.App.4th 1564

Received

March 30 2011

Commission on
Page 18 State Mandates

the Education of the Handicapped Act by enacting Congrcss the substantive requirements of the 1975

the Education for All Handicapped Children Act of amendment to the Education of the Handicapped

1975. Ibid. 73 L.Ed.2d at p. 6961. Act were commensurate with the constitutionalob-ligationsof state and local 1588 educationalagen-Since
the 1975 amendment the Education of

cies. Congress found that State and localeduca-the
Handicapped Act has required recipient states to tional agencies have a responsibility to provide

demonstrate a policy that assures all handicapped education for all handicapped children but present

children the right to a free appropriate education.
financial resources are inadequate to meet thespe-20U.S.C. 14121. 6 The act is not merely a cial educational needs of handicapped children

funding statute rather it establishes an enforceable and it is in the national interest that the Federal

substantive right to a free appropriate public educa- Government assist State and local efforts to provide

tion in recipient states. Sniith v. Robirrson supra programs to meet the educational needs ofhandi-468U.S. at p. 1010 82 L.Ed.2d at p. 764. To ac- capped children in order to assure equal protection

complish this purpose the act incorporates the ma- of the law. 20 U.S.C. former 1400b8 9.
jor substantive and procedural requirements of the FN13

right to education cases which were so prominent

in the congressional consideration of the measure. FN13 That Congress intended to enforce

Hendrick Hudson Dist. Bd. of Ed. v. Rowley supra the Fourteenth Amendment to the United

458 U.S. at p. 194 73 L.Ed.2d at p. 704. The sub- States Constitution in enacting theEduca-stantive
requirements of the act have been inter- tion of the Handicapped Act has since been

preted in a manner which is strikingly similar to made clear. In Delbr2uth v. Muth 1989

the requirements of section 504 of the Rehabilita- 491 U.S. 223 at pages 231 and 232 105

tion Act of 1973. Smith v. Robinson supra 468 L.Ed.2d 181 189-191 109 S.Ct. 2397 the

U.S. at pp. 1016-1017 82 L.Ed.2d at p. 768. The court noted that Congress has the power

Supreme Court has noted that Congress intended under section 5 of the FourteenthAmend-the
act to establish a basic floor of opportunity ment to abrogate a states EleventhAmend-thatwould bring into compliance all school districts ment immunity from suit in federal court

with the constitutional right to equal protection but concluded that the Education of the

with respect to handicapped children. Hendrick Handicapped Act did not clearly evince

Hudson Dist. Bd. of Ed. v. Rowley supra 458 U.S. such a congressional intent. In 1990Con-at
p. 200 73 L.Ed.2d at p. 708 citing the House of gress responded by expressly abrogating

Representatives Report.
FN12

state sovereign immunity under the act. 20

U.S.C. 1403.

FN12 Consistent with its basic floor of

opportunity purpose the act does not re- It is also apparent that Congress intended the

quire local agencies to maximize the po- act to achieve nationwide application It is thepur-tentialof each handicapped child commen- pose of this chapter to assure that all handicapped

surate with the opportunity provided non- children have available to them within the time

handicapped children. Rather the act re- periods specified in section 14122B of this title

quires that handicapped children be accor- a free appropriate public education whichemphas-ded
meaningful access to a free public edu- izes special education and related services designed

cation which means access that is suffi- to meet their unique needs to assure that the rights

cient to confer some educational benefit. of handicapped children and their parents orguardi-Ibid.ans are protected to assist States and localities to

provide for the education of all handicapped chil-

It is demonstrably inanifest that in the view of
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dren and to assess and assure the effectiveness of vision for attorney fees a successfulcom-efforts
to educate handicapped children. 20 plainant was not entitled to an award of

U.S.C. former 1400c. such fees even though such fees would

have been available in litigation undersec-Inorder to gain state and local acceptance of its tion 504 of the Rehabilitation Act of 1973

substantive provisions the Education of the Handi-
or section 1983 of the Civil Rights Act.

capped Act employs a cooperative federalism
Congress reacted by adding a provision for

scheme which has also been referred to as the
attorney fees to the Education of theHan-carrotand stick approach. See City of Sacra- dicapped Act. 20 U.S.C. 1415e4B.

mento v. State of California supra 50 Cal.3d at pp.

73-74 City of Sacramento v. State of California As a result of the exclusive nature of theEdu-supra156 Cal.App.3d at p. 195. As an incentive cation of the Handicapped Act dissatisfied parties

Congress made substantial federal financial assist- in recipient states must exhaust their administrative

ance available to states and local educational agen- remedies under the act before resorting to judicial

cies that would agree to adhere to the substantive intervention. Snzith v. Robinson supra 468 U.S.

and procedural terms of the act. 20 U.S.C. 1411 at p. 1011 82 L.Ed.2d at p. 764. This gives local

1412. For example the administrative record in- agencies the first opportunity and the primaryau-dicatesthat for fiscal year 1979-1980 the base year thority to determine appropriate placement and to

for Santa Barbaras claim California received $71.2 resolve disputes. Ibid. If a party is dissatisfied

million in federal assistance and during fiscal year with the final result of the administrative process

1980-1981 the base year for Riversides claim then he or she is entitled to seek judicial review in a

California received $79.7 million. We cannot say state or federal court. 20 U.S.C. 1415e2. In

that such assistance on an ongoing basis is trivial or such a proceeding the court independently reviews

insubstantial. the evidence but its role is restricted to that ofre-viewof the local decision and the court is not free

Contrary to Riversides argument federal fin-
to substitute its view of sound educational policy

ancial assistance was not the only incentive for a
for that of the local authority. Hendrick Hudson

state to comply with the Education of the Handi- Dist. Bd. of Ed. v. Rowley supra 458 U.S. at pp.

capped Act. 7 Congress intended the act to serve 206-207 73 L.Ed.2d at p. 712. And since the act

as a means by which state and 1589 local educa-
provides the exclusive remedy for addressing ahan-tionalagencies could fulfill their obligations under
dicapped childs right to an appropriate education

the equal protection and due process provisions of where the act applies a party cannot pursue a cause

the Constitution and under section 504 of the Re- of action for constitutional violations eitherdir-habilitationAct of 1973. Accordingly where it is
ectly or under the Civil Rights Act 42 U.S.C.

applicable the act supersedes claims under the Civil 1983 nor can a party proceed under section 504 of

Rights Act 42 U.S.C. 1983 and section 504 of
the Rehabilitation Act of 1973. Smith v. Robinson

the Rehabilitation Act of 1973 and the administrat-
stipra 468 U.S. at pp. 1013 1020 82 L.Ed.2d at

ive remedies provided by the act constitute the ex-
pp 766 770.

clusive remedy of handicapped children and their

parents or other representatives. Sinith v. Robin- Congresss intention to give the Education of

son supra 468 U.S. at pp. 1009 1013 1019 82 the Handicapped Act nationwide application was

L.Ed.2d at pp. 763 766 769.
FN14

successful. By the time of the decision in Hendrick

Hudson Dist. Bd. of Ed. v. Rowley supra all states

FN14 In Smith v. Robinson supra the except New Mexico had become recipients under

court concluded that since the Education of the act. 458 U.S. at pp. 183-184 73 L.Ed.2d at p.

the Handicapped Act did not include a pro-
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698. It is important at this point in our discussion applied the doctrine of primary jurisdiction to defer

to consider the experience of New Mexico both be- ruling until the Office of Civil Rights couldcom-cause
the Board of Control relied upon that states plete its investigation into the charges. Id. at pp.

failure to adopt the Education of the Handicapped 850-851. The court also rejected the defendants

Act as proof that the act is not federally mandated arguments that section 504 does not require them to

and because it illustrates the consequences of a fail- take action to accommodate the needs ofhandi-ure
to adopt the act. 1590 capped children and that proof of disparatetreat-ment

is essential to a violation of section 504. 678

In N. M. Assn for Retarded Citizens v. State of F.2d at p. 854. The court found sufficient evidence

N. M. D.N.M. 1980 495 F.Supp. 391 a class ac- in the record to establish discrimination against

tion was brought against New Mexico and its local handicapped children within the meaning of section

school districts based upon the alleged failure to 504. 678 F.2d at p. 854. However the reviewing

provide a free appropriate public education to han-
court concluded that the district court had applied

dicapped children. The plaintiffs causes of action an erroneous standard in reaching its decision and

asserting constitutional violations were severed and the matter was remanded for further proceedings.

stayed pending resolution of the federal statutory Id. at p. 855.

causes of action. Id. at p. 393. The district court

concluded that the plaintiffs could not proceed with On July 19 1984 during the proceedingsbe-claimsunder the Education of the Handicapped Act fore the Board of Control a representative of the

because the state had not adopted that act and Department of Education testified that New Mexico

without more that was a governmental decision has since implemented a program of specialeduca-within
the states power. Id. at p. 394.

FN15
The tion under the Education of the Handicapped Act.

court then considered the cause of action under sec- We have no doubt that after the litigation we have

tion 504 and found that both the state and its local just recounted New Mexico saw the handwriting on

school districts were in violation of that section by the wall and realized that it could either establish a

failing to provide a free appropriate education to program of special education with federal financial

handicapped children within their territories. 495 assistance under the Education of the Handicapped

F.Supp. at pp. 398-399. Act or be compelled through litigation toaccom-modate
the educational needs of handicapped

FN15 The plaintiffs alleged that the failure 1591 children without federal assistance and at the

of the state to apply for federal funds under
risk of losing other forms of federal financial aid.

the Education of the Handicapped Act was
In any event with the capitulation of New Mexico

itself an act of discrimination. The district
the Education of the Handicapped Act achieved the

court did not express a view on that ques- nationwide application intended by Congress. 20

tion leaving it for resolution in connection U.S.C. 1400c.
with the constitutional causes of action.

Ibid. Californias experience with special education

in the time period leading up to the adoption of the

After the district court entered an injunctive or- Education of the Handicapped Act is examined as a

der designed to compel compliance with section case study in Kirp et al. Legal Reform of Special

504 the matter was appealed. N. M. Assrr for Re- Education Enipirical Studies and ProceduralPro-tardedCitizens v. State of N. M. supra 678 F.2d
posals 1974 62 Cal.L.Rev. 40 at pages 96

847. The court of appeals rejected the defendants through 115. As this study reflects during thisperi-argumentsthat the plaintiffs were required to ex- od the state and local school districts werestrug-haust
state administrative remedies before bringing

gling to create a program to accommodatead-theiraction and that the district court should have
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equately the educational needs of the handicapped. further implement the master plan. Stats. 1977 ch.

Id. at pp. 97-110. Individuals and organized 1247 especially 10 pp. 4236-4237 enacting Ed.

groups such as the California Association for the Code 56301. In 1980 the Legislature enactedur-Retardedand the California Association for Neuro- gency legislation revising our special education

logically Handicapped Children were exerting laws with the express intent of complying with the

pressure through political and other means at every 1975 amendments to the Education of theHandi-level
of the educational system. Ibid. Litigation capped Act. Stats. 1980 ch. 797 especially 9

was becoming so prevalent that the authors noted pp. 2411-2412 enacting Ed. Code 56000.

Fear of litigation over classification practices

prompted by the increasing number of lawsuits is
As this history demonstrates in determining

pervasive in California. Id. at p. 106 fn. 295.
whether to adopt the requirements of the Education

FN16 of the Handicapped Act as amended in 1975 our

1592 Legislature was faced with the followingcir-FN16Lawsuits primarily fell into three cumstances 1 In the Serrano litigation ourSu-types1 Challenges to the adequacy or preme Court had declared basic education to be a

even lack of available programs and ser- fundamental right and without even considering

vices to accommodate handicapped chil- special education in the equation had found our

dren. Id. at p. 97 fns. 255 257. 2 Chal- educational system to be violative of equalprotec-lengesto classification practices in gener- tion principles. 2 Judicial decisions from other

al such as an overtendency to classify jurisdictions had established that handicappedchil-minorityor disadvantaged children as dren have an equal protection right to a free public

retarded. Id. at p. 98 fiis. 259 260. 3 education appropriate to their needs and duepro-Challengesto individual classification de- cess rights with regard to placement decisions. 3
cisions. Id. at p. 106. In the absence of Congress had enacted section 504 of theRehabilita-administrative

procedures for resolving tion Act of 1973 to codify the equal protection

classification disputes dissatisfied parents rights of handicapped children in any school system

were relegated to self-help remedies such that receives federal financial assistance and to

as pestering school authorities or litiga- threaten the state and local districts with the loss of

tion. Ibid. all federal funds for failure to accommodate the

needs of such children. 4 Parents and organized

In the early 1970s the state Department of
groups representing handicapped children werebe-Educationbegan working with local school offi-
coming increasingly litigious in their efforts tose-cialsand university experts to design a California cure an appropriate education for handicappedchil-MasterPlan for Special Education. Kirp et al. dren. 5 In enacting the 1975 amendments to the

Legal Refornz of Special Educatiou Empirical Education of the Handicapped Act Congress did

Studies and Procedural Proposals supra 62 not intend to require state and local educational

Cal.L.Rev. at p. 111. In 1974 the Legislature en- agencies to do anything more than the Constitution

acted legislation to give the Superintendent of Pub-
already required of them. The act was intended to

lic Instruction the authority to implement and ad- provide a means by which educational agencies

minister a pilot program pursuant to a znaster plan could fulfill their constitutional responsibilities and

adopted by State Board of Education in order to de-
to provide substantial federal financial assistance

termine whether services under such a plan would
for states that would agree to do so.

better meet the needs of children with exceptional

needs. Stats. 1974 ch. 1532 1 p. 3441 enacting 8a Under these circumstances we have no

Ed. Code 7001. In 1977 the Legislature acted to doubt that enactment of the 1975 amendments to
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the Education of the Handicapped Act constituted a 9 The constitutional subvention provision and

federal mandate under the criteria set forth in City the statutory provisions which preceded it do not

of Sacratnento v. State of California supra 50 expressly say that the state is not required to

Ca1.3d at page 76. The remaining question is provide a subvention for costs imposed by a federal

whether the states participation in the federal pro- mandate. Rather that conclusion follows from the

gram was a matter of true choice or was truly plain language of the subvention provisionsthem-voluntary.The alternatives were to participate in selves. The constitutional provision requires state

the federal program and obtain federal fmancial as- subvention when the Legislature or any State

sistance and the procedural protections accorded by agency mandates a new program or higher level of

the act or to decline to participate and face a bar- service on local agencies. Cal. Const. art. XIII B

rage of litigation with no real defense and ulti- 6. Likewise the earlier statutory provisionsre-matelybe compelled to accommodate the educa- quired subvention for new programs or higher

tional needs of handicapped children in any event. levels of service mandated by legislative act orex-Weconclude that so far as the state is concerned ecutive regulation. See Rev. Tax. Code former

the Education of the Handicapped Act constitutes a 2164.3 Stats. 1972 ch. 1406 14.7 pp.

federal mandate. 2962-2963 2231 Stats. 1973 ch. 358 3 pp.

783-784 2207 Stat. 1975 ch. 486 1.8 pp.

V. Subvention for Special Education 997-998 2207.5 Stats. 1977 ch. 1135 5 pp.

Our conclusion that the Education of the Han-
3646-3647. When the federal goveinmentim-dicappedAct is a federal mandate with respect to
poses costs on local agencies those costs are not

the state marks the starting point rather than the end mandated by the state and thus would not require a

of the consideration which will be required to re- state subvention. Instead such costs are exempt

solve the Santa Barbara and Riverside test claims.
fi-om local agencies taxing and spendinglimita-In

City of Sacraniento v. State of California supra tions. This should be true even though the state has

50 Cal.3d at pages 66 through 70 the California
adopted an implementing statute or regulationpur-SupremeCourt concluded that the costs at issue in
suant to the federal mandate so long as the state had

that case unemployment insurance premiums were no true choice in the manner of implementation

not subject to state subvention because they were of the federal mandate. See City of Sacrairiento v.

incidental to a law of general 1593 application State of California supra 50 Cal.3d at p. 76.

rather than a new governmental program orin-creased
level of service under an existing program. This reasoning would not hold true where the

The court addressed the federal mandate issue manner of implementation of the federal program

solely with respect to the question whether the costs was left to the true discretion of the state. A central

were exempt from the local governments taxing purpose of the principle of state subvention is to

and spending limitations. Id. at pp. 70-71. It ob- prevent the state from shifting the cost ofgovern-served
that prior authorities had assumed that if a ment from itself to local agencies. City ofSacra-cost

was federally mandated it could not be a state nzento v. State of California supra 50 Cal.3d at p.

mandated cost subject to subvention and said We 68. Nothing in the statutory or constitutionalsub-here
express no view on the question whether fed- vention provisions would suggest that the state is

eral and state mandates are mutually exclusive for free to shift state costs to local agencies without

purposes of state subvention but leave that issue subvention merely because those costs wereim-for
another day. .. Id. at p. 71 fn. 16. The test posed upon the state by the federal government. In

claims of Santa Barbara and Riverside present that our view the determination whether certain costs

question which we address here for the guidance of were imposed upon a local agency by a federal

the Commission on remand. mandate must focus upon the local agency which
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1594 is ultimately forced to bear the costs and ger subvention requirements. In such a hypothetical

how those costs came to be imposed upon that case the state could not avoid its subventionre-agency.If the state freely chose to impose the costs sponsibility by pleading federal mandate because

upon the local agency as a means of implementing the federal statute does not require the state toim-a
federal program then the costs are the result of a pose the costs of such hearings upon local agencies.

reimbursable state mandate regardless whether the Thus as far as the local agency is concerned the

costs were imposed upon the state by the federal burden is imposed by a state rather than a federal

government. mandate.

The Education of the Handicapped Act is a In the administrative proceedings the Board of

comprehensive measure designed to provide all Control did not address the federal mandateques-handicappedchildren with basic educational oppor- tion under the appropriate standard and with proper

tunities. While the act includes certain substantive focus on local school districts. In its initialdeterm-and
procedural requirements which must be in- ination the board concluded that the Education of

cluded in a states plan for implementation of the the Handicapped Act constituted a federal mandate

act it leaves primary responsibility for implementa- and that the state-imposed costs on local schooldis-tion
to the state. 20 U.S.C. 1412 1413. 8b In tricts in excess of the federally imposed costs.

short even though the state had no real choice in However the board did not consider the 1595ex-decidingwhether to comply with the federal act the tent of the state-mandated costs because itcon-act
did not necessarily require the state to impose cluded that any appropriation by the state satisfied

all of the costs of implementation upon local school its obligation. On Riversides petition for a writ of

districts. To the extent the state implemented the administrative mandate the superior court remanded

act by freely choosing to impose new prograins or to the Board of Control to consider whether the

higher levels of service upon local school districts state appropriation was sufficient to reimburse local

the costs of such programs or higher levels of ser- school districts fully for the state-mandatedcosts.

vice are state mandated and subject to subvention. On remand the board clearly applied thenow-discredited
criteria set forth in this courts decision

We can illustrate this point with a hypothetical in City of Sacramento v. State of California supra

situation. Subvention principles are intended to pre- 156 Cal.App.3d 182 and concluded that theEduca-vent
the state from shifting the cost of state govern- tion of the Handicapped Act is not a federalman-mental

services to local agencies and thus subven date at any level of government. Under thesecir-tion
is required where the state imposes the cost of cumstances we agree with the trial court that the

such services upon local agencies even if the state matter must be remanded to the Commission for

continues to perfonn the services. Lucia Mar Ufii- consideration in light of the criteria set forth in the

fzed School Dist. v. Honig supra 44 Cal.3d at pp. Supreme Courts City of Sacraniento decision. We
835-836. The Education of the Handicapped Act add that on remand the Commission must focus

requires the state to provide an impartial state-level
upon the costs incurred by local school districts and

review of the administrative decisions of local or whether those costs were imposed on local districts

intermediate educational agencies. 20 U.S.C.
by federal mandate or by the states voluntary

1415c d. Obviously the state could not shift choice in its implementation of the federal program.

the actual performance of these new adininistrative

reviews to local districts but it could attempt to VI. Riversides Objections

shift the costs to local districts by requiring local In light of this discussion we may now consider

districts to pay the expenses of reviews in which Riversides objections to the trial courts decision to

they are involved. An attempt to do so would trig- remand the matter to the Commission for reconsid-
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eration. board relied upon the cooperative federalism

nature of the Education of the Handicapped Act
Riverside asserts that the California Supreme without any consideration whether the act left the

Court opinion in City of Sacramento is not on point state any actual choice in the matter. In support of

because the court did not address the federal man-
its conclusion the board relied upon the NewMex-datequestion with respect to state subvention prin- ico litigation which we have also discussed.

ciples. Riverside implies that the definition of a However as we have pointed out under the criteria

federal mandate may be different with respect to
set forth in the Supreme Courts City of Sacramento

state subvention than with respect to taxing and
decision the New Mexico litigation does notsup-spendinglimitations. 10 As a general rule and un- port the boards decision but in fact stronglysup-lessthe context clearly requires otherwise we must
ports a contrary result. We are satisfied that the trial

assume that the meaning of a term or phrase is con- court correctly concluded that the board did notap-sistentthroughout the entire act or constitutional
ply the alipropriate criteria in reaching its decision.

article of which it is a part. Lungren v. Davis

1991 234 Cal.App.3d 806 823 285 Cal.Rptr. Riverside asserts that the Supreme Courts City

777. 11 Subvention principles are part of a more of Sacramento decision elucidated and enforced

comprehensive political scheme. The basic purpose prior law and thus no question of retroactivity

of the scheme as a whole was to limit the taxing arises. See Donaldson v. Superior Court 1983 35

and spending powers of government. The taxing Cal.3d 24 37 196 Cal.Rptr. 704 672 P.2d 110.
and spending powers of local agencies were to be 13 We agree that in City of Sacramento theSu-frozen

at existing levels with adjustments only preme Court elucidated and enforced existing law.

for inflation and population growth. Since local Under such circumstances the rule of retrospective

agencies are subject to having costs imposed upon operation controls. Ibid. See also Wellenkanzp v.

them by other governmental entities the scheme Bank of America 1978 21 Cal.3d 943 953- 954

provides relief in that event. If the costs are im- 148 Cal.Rptr. 379 582 P.2d 970 County of Los

posed by the federal government or the courts then Angeles v. Faus 1957 48 Cal.2d 672 680-681

the costs are not included in the local governments 312 P.2d 680. Pursuant to that rule the trial court

taxing and spending limitations. If the costs are im- correctly applied the City ofSacramento decision to

posed by the state then the state must provide a sub- the litigation pending before it. As we have seen

vention to reimburse the local agency. Nothing in that decision supports the trial courts determination

this scheme suggests that the concept of a federal to remand the matter to the Commission forrecon-mandateshould have different meanings depending sideration.

upon whether one is considering subvention ortax-ingand spending limitations. Accordingly we re-
Riverside asserts that if further consideration

ject the claim that the criteria set forth in 1596 the
under the criteria of the Supreme Courts City of

Supreme Courts City of Sacramento decision do Sacramento decision is necessary then the trial

not apply when subvention is the issue.
court should have and this court must engage in

such consideration to reach a final conclusion on

12 Riverside asserts that the trial court erred the question. To a limited extent we agree. In our

in concluding that the Board of Control did not con- previous discussion we have coricluded that under

sider the issues under the appropriate criteria and the criteria set forth in City of Sacramento theEdu-that
the board did in fact consider the factors set cation of the Handicapped Act constitutes a federal

forth in the Supreme Courts City of Sacramento de- mandate as far as the state is concerned. We aresat-cision.From our discussion above it is clear that we isfied that is the only conclusion which may be

must reject these assertions. In its decision the drawn and we so hold as a matter of law. However
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Westlaw

Wests Ann.Cal.Const. Art. 13D

Effective See Text Amendments

Page 1

Wests Annotated California Codes Currentness

Constitution of the State of Califoniia 1879 Refs Annos

rg Article XIIID. Assessment and Property Related Fee Refonn Refs Annos

ý 6. New or existing increased fees and charges procedures and requirements voter approval

Sec. 6. Property Related Fees and Charges. a Procedures for New or Increased Fees and Charges. An agency

shall follow the procedures pursuant to this section in imposing or increasing any fee or charge as definedpursu-ant
to this article including but not limited to the following

1 The parcels upon which a fee or charge is proposed for imposition shall be identified. The amount of the fee

or charge proposed to be imposed upon each parcel shall be calculated. The agency shall provide written notice

by mail of the proposed fee or charge to the record owner of each identified parcel upon which the fee or charge

is proposed for imposition the amount of the fee or charge proposed to be iinposed upon each the basis upon

which the amount of the proposed fee or charge was calculated the reason for the fee or charge together with

the date time and location of a public hearing on the proposed fee or charge.

2 The agency shall conduct a public hearing upon the proposed fee or charge not less than 45 days aftermail-ing
the notice of the proposed fee or charge to the record owners of each identified parcel upon which the fee or

charge is proposed for imposition. At the public hearing the agency shall consider all protests against thepro-posedfee or charge. If written protests against the proposed fee or charge are presented by a majority of o.vners

of the identified parcels the agency shall not impose the fee or charge.

b Requireinents for Existing New or Increased Fees and Charges. A fee or charge shall not be extendedim-posed
or increased by any agency unless it meets all of the following requirements

1 Revenues derived from the fee or charge shall not exceed the funds required to provide the property related

service.

2 Revenues derived from the fee or charge shall not be used for any purpose other than that for which the fee

or charge was imposed.

3 The amount of a fee or charge imposed upon any parcel or person as an incident of property ownership shall

not exceed the proportional cost of the service attributable to the parcel.
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4 No fee or charge may be imposed for a service unless that service is actually used by or iminediately

avail-
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able to the owner of the property in question. Fees or charges based on potential or future use of a service are

not permitted. Standby charges whether characterized as charges or assessments shall be classified asassess-mentsand shall not be imposed without compliance with Section 4.

5 No fee or charge may be imposed for general governmental services including but not limited to police

fire ambulance or library services where the service is available to the public at large in substantially the same

manner as it is to property owners. Reliance by an agency on any parcel map including but not limited to an

assessors parcel map may be considered a significant factor in determining whether a fee or charge is imposed

as an incident of property ownership for purposes of this article. In any legal action contesting the validity of a

fee or charge the burden shall be on the agency to demonstrate compliance with this article.

c Voter Approval for New or Increased Fees and Charges. Except for fees or charges for sewer water andre-fuse
collection services no property related fee or charge shall be imposed or increased unless and until that fee

or charge is submitted and approved by a majority vote of the property owners of the property subject to the fee

or charge or at the option of the agency by a two-thirds vote of the electorate residing in the affected area. The

election shall be conducted not less than 45 days after the public hearing. An agency may adopt proceduressim-ilar
to those for increases in assessments in the conduct of elections under this subdivision.

d Beginning July 1 1997 all fees or charges shall comply with this section.

CREDITS

Added by Initiative Measure Prop. 218 4 approved Nov. 5 1996.

Current with all 2010 Reg.Sess. laws all 2009-2010 lst through 8th Ex.Sess. laws and all Props. on 2010bal-lots.
C 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

END OF DOCUMENT

2011 Thomson Reuters. No Claimto Orig. US Gov. Works.

613
Page 608 of 660



Received

March 30 2011

Commission on
State Mandates

EXHIBIT
663299

614 Page 609 of 660



Westlaw

187 P.3d 37 FOR EDUCATIONAL USE ONLY Page 1

44 Cal.4th 431 187 P.3d 37 79 Ca1.Rptr.3d 312 08 Cal. Daily Op. Serv. 8920 2008 Daily Journal D.A.R. 10675

Cite as 44 Cal.4th 431 187 P.3d 37 79 Cal.Rptr.3d 312

Supreme Court of California

SILICON VALLEY TAXPAYERSASSOCI-ATIONINC. Plaintiffs and Appellants

V.

SANTA CLARA COUNTY OPEN SPACEAU-THORITYDefendant and Respondent.

No. S136468.

July 14 2008.

Background Taxpayer organizations andindividu-al
taxpayers brought action challenging special as-

sessment for open-space land levied by county

open-space authority. The Superior Court Santa

Clara County Nos. 1-02-CV804474 and

1-03-CV000705William J. Elfving J. entered

judgment in favor of open-space authority.Taxpay-ers
appealed. The Court of Appeal affirmed. The

Supreme Court granted taxpayers petition forre-viewsuperseding the opinion of the Court ofAp-peal.

268 Municipal Corporations

268IX Public Improvements

268IXE Assessments for Benefits andSpe-cialTaxes

268k405 k. Nature of assessment or tax.

Most Cited Cases

A special assessment is a compulsory charge

placed by the state upon real property within apre-determined
district made under express legislative

authority for defraying in whole or in part theex-penseof a permanent public improvement therein

and levied against real property particularly and

directly benefited by a local improvement in order

to pay the cost of that improvement.

2 Taxation 371 C.2001

371 Taxation

3711 In General

371k2001 k. Nature of taxes. Most Cited

Cases

Taxation 371 C2061
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Holdings The Supreme Court Chin J. held that 371 Taxation

1 courts should exercise independent judgment in 371111 Property Taxes

reviewing local agency decisions on constitutional- 371I1IA In General

ity of special assessments disapproving Not About 371k2061 k. Nature of property tax. Most

Water Conz. v. Board of Supervisors 95 Cited Cases

Ca1.App.4th 982 116 Cal.Rptr.2d 526 tJnlike a special assessment a tax can be levied

2 anticipated benefits of open-space land were without reference to peculiar benefits to particular

general benefits that could not be funded by special individuals or property.

assessment and

3 assessment was not proportional to benefits con- 3 Constitational Law 92 C584
ferred on particular parcels.

92 Constitutional Law

Reversed and remanded. 92V Construction and Operation ofConstitu-tionalProvisions

92VA General Rules of Construction

Opinion 30 Cal.Rptr.3d 853 superseded. 92k584 k. Intent in general. Most Cited

West Headnotes
Cases

The aim of constitutional interpretation is to

1 Municipal Corporations 268 Cý-405
determine and effectuate the intent of those whoen-actedthe constitutional provision at issue.
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4 Constitutional Law 92 Cý580

92 Constitutional Law

92V Construction and Operation ofConstitu-tionalProvisions

92VA General Rules of Construction

92k580 k. In general. Most Cited Cases

The principles of constitutional interpretation

are similar to those governing statutoryconstruc-tion.
5 Constitutional Law 92 Cý593

92 Constitutional Law

92V Construction and Operation ofConstitu-tional
Provisions

92VA General Rules of Construction

92k590 Meaning of Language in General

92k593 k. Existence of ambiguity.

Most Cited Cases

If the language of a constitutional provision is

clear and unambiguous the plain meaning govems.

6 Constitutional Law 92 Cý603

92 Constitutional Law

92V Construction and Operation ofConstitu-tionalProvisions

92VA General Rules of Construction

92k603 k. Extrinsic aids to construction in

general. Most Cited Cases

Constitutional Law 92 0604

92 Constittitional Law

92V Construction and Operation ofConstitu-tional
Provisions

92VA General Rules of Construction

92k604 k. History in general. Most Cited

Cases

If the language of a constitutional provisionen-acted
by initiative is ambiguous courts considerex-trinsicevidence in determining voter intentinclud-ingthe Legislative Analysts analysis and ballotar-gumentsfor and against the initiative.

7 Municipal Corporations 268 ý-4504

268 Municipal Corporations

2681X Public Improvements

2681XE Assessments for Benefits andSpe-cialTaxes

268k450 Assessment or Taxing Districts

268k4504 k. Proceedings forestab-lishment.Most Cited Cases

Although the substantial evidence standard of

review is less deferential than the Dawson/ Knoz

abuse of discretion standard formerly used tore-view
the formation of assessment districts by local

governmental agencies it nevertheless is still

highly deferential.

8 Constitutional Law 92 0--D655

92 Constitutional Law

92V Construction and Operation ofConstitu-tional
Provisions

92VF Constitutionality of Statutory Provi-

sions

92k655 k. In general. Most Cited Cases

All legislation regulating the exercise of acon-stitutional
right must be subordinate to theconstitu-tional

provision and in furtherance of its purpose

and must not in any particular attempt to narrow or

embarrass it.

9 Constitutional Law 92 Cý655

92 Constitutional Law

92V Construction and Operation ofConstitu-tionalProvisions

92VF Constitutionality of Statutory Provi-

sions

92k655 k. In general. Most Cited Cases

A local agency acting in a legislative capacity

has no authority to exercise its discretion in a way

that violates constitutional provisions orunder-mines
their effect.

10 Constitutional Law 92 Cz-961

92 Constitutional Law

92VI Enforceinent of Constitutional Provisions

92VIC Determination of Constitutional
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uestions cial Taxes

92VIC1 In General 268k496 Confirmation or Revision ofAs-92k960
Judicial Authority and Duty in sessment by Court

General 268k503 k. Scope of inquiry and

92k961 k. In general. Most Cited powers of court. Most Cited Cases

Cases Courts should exercise their independentjudg-The
California Supreme Court must enforce the ment in reviewing local agency decisions that have

provisions of the state Constitution and may not determined whether benefits are special andwheth-lightlydisregard or blink at a clear constitutional er assessments on real property are proportional to

mandate. special benefits as required for such assessments to

be permitted under constitutional provision limiting

11 Constitutional Law 92 ý585 local governments ability to impose real property

92 Constitutional Law
assessments. Wests Ann.Cal.Const. Art. 13D.

92V Construction and Operation of Constitu- 14 Taxation 371 Cý-2100

tional Provisions

92VA General Rules of Construction 371 Taxation

92k585 k. Policy and purpose in general. 371111 Property Taxes

Most Cited Cases 371IIIB Laws and Regulation

Courts are obligated to consti-ue constitutional 371IIIB3 Constitutional Requireinents

amendments in a manner that effectuates the voters and Restrictions

purpose in adopting the law. 371k2100 k. In general. Most Cited

Cases

12 Municipal Corporations 268 -4071 Voter consent cannot convert anunconstitu-tional
legislative assessment on real property into a

268 Municipal Coiporations
constitutional one. Wests Ann.Cal.Const. Art. 13D

268IX Public Improvements

268IXE Assessments for Benefits and Spe- 15 Municipal Corporations 268 Cý-4071
cial Taxes

268k407 Constitutional Requirements and 268 Municipal Coiporations

Restrictions 268IX Public Improvements

268k407l k. In general. Most Cited 268IXE Assessments for Benefits andSpe-Casescial Taxes

Purpose of Proposition 218 which limited loc- 268k407 Constitutional Requirements and

al governments ability to impose real property as- Restrictions

sessments was to limit governments power to ex- 268k4071 k. In general. Most Cited

act revenue and to curtail the deference that had Cases

been traditionally accorded legislative enactments

Taxation 371 2100
h W tt df s an arges. es scees assessmenon

Ann.Cal.Const. Art. 13D.
371 Taxation

13 Municipal Corporations 268 ý503 371111 Property Taxes

37111IB Laws and Regulation

268 Municipal Corporations 371IIIB3 Constitutional Requirements

2681X Public Improvements and Restrictions

268IXE Assessments for Benefits and Spe- 371k2100 k. In general. Most Cited
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Cases cial Taxes

Neither the separation of powers nor property 268k436 Benefits to Property

owner consent justifies allowing a local legislative 268k438 k. General or special. Most

body or property owners to usurp the judicial func- Cited Cases

tion of interpreting and applying the constitutional If a special assessment district is narrowly

provisions that govern real property assessments. drawn the fact that a benefit funded by theassess-WestsAnn.Cal.Const. Art. 13D. ment is conferred on all real property throughout

the district does not make the benefit a generalbe-16Municipal Corporations 268 -438
nefit as may not be funded by assessment despite

268 Municipal Corporations
constitutional language defining special benefits

268IX Public Improvements
as only those over and above the benefitsre-2681XEAssessments for Benefits
ceived by other properties located in the district.

and Spe-
Wests Ann.Cal. Const. Art. 13D 2d i.

cial Taxes

268k436 Benefits to Property 19 Municipal Corporations 268 EC-438

268k438 k. General or special. Most

Cited Cases 268 Municipal Corporations

Local governments may not impose assess- 268IX Public Improvements

ments to pay for the cost of providing a general be- 2681XE Assessments for Benefits andSpe-nefit
to the community as opposed to a special be- cial Taxes

nefit. Wests Ann.Cal.Const. Art. 13D 4. 268k436 Benefits to Property

268k438 k. General or special. Most

17 Municipal Corporations 268 -438

268 Municipal Corporations

2681X Public Improvements

268IXE Assessments for Benefits andSpe-cialTaxes

268k436 Benefits to Property

268k438 k. General or special. Most

Cited Cases

General benefits to real estate parcels within

open-space district could not be classified as

special benefits as could be funded by specialas-sessmentwithout violating constitutional provision

limiting local governments ability to iinpose real

property assessments since such general benefits

would be conferred on real property located in the

district or to the public at large. Wests

Ann.Cai.Const. Art. 13D 2i 4f.

18 Municipal Corporations 268 0wý438

268 Municipal Corporations

2681X Public Improvements

268IXE Assessments for Benefits and Spe-

Cited Cases

If a special assessment district is narrowly

drawn so that a benefit funded by the assessment is

conferred on all parcels throughout the district the

characterization of the benefit as general or special

for purposes of determining whether the benefit

may constitutionally be funded by assessment may

depend on whether the parcel receives a directad-vantagefrom the improvement such as proximity

to a park or receives an indirect derivativeadvant-age
resulting from the overall public benefrts of the

improvement such as general enhancement of the

districts property values. Wests Ann.Cal. Const.

Art. 13D 2i.

20 Municipal Corporations 268 C438

268 Municipal Corporations

2681X Public Improvements

2681XE Assessments for Benefits andSpe-cialTaxes

268k436 Benefits to Property

268k438 k. General or special. Most

Cited Cases
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A special benefit as may constitutionally be properties the benefits would be conferred on all

funded by assessment must affect the assessed properties within a district of over 800 square miles

property in a way that is particular and distinct and over 1000000 people. Wests Ann.Cal. Const.

from its effect on other parcels and that real prop- Art. 13D 2i.

erty in general and the public at large do not share.

Wests Ann.Cal. Const. Art. 13D 2i. 23 Counties 104 ý22

21 Counties 104 ý-22

104 Counties

10411 Government

10411A Organization and Powers in Gener-

104k22 k. Public improvements. Most

Cited Cases

Enhanced recreational opportunities expanded

access to recreational areas and protection of

views scenery and other resources values anden-vironmentalbenefits as intended benefits ofpur-chaseand maintenance of unspecified lands by

county open-space authority were generalbene-fits
that could not be funded by specialassess-mentsince the benefits would be conferred on all

properties within a district of over 800 square miles

and over 1000000 people all people in district

would benefit broadly generally and directly from

the assessment resulting in all properties receiving

a derivative indirect benefit. Wests Ann.Cal.

Const. Art. 13D 2i.

See Cal. Jin-. 3d Pttblic Improvements 18 et seq.

9 Tditkin Summary of Cal. Laiv 10th ed. 2005

Taxation 141 143.

22 Counties 104 C7--D22

104 Counties

10411 Government

10411A Organization and Powers in Gener-

104k22 k. Public improvements. Most

Cited Cases

Increased economic activity and expandedem-ploymentopportunity as intended benefits ofpur-chaseand maintenance of unspecified lands by

county open-space authority were generalbene-fits
that could not be funded by specialassess-mentabsent any direct connection to any particular

104 Counties

10411 Government

10411A Organization and Powers in Gener-

104k22 k. Public improvements. Most

Cited Cases

Reduction in the costs of health care lawen-forcementand public utility services as intended

benefits of purchase and maintenance ofunspe-cifiedlands by county open-space authority were

general benefits that could not be funded byspe-cial
assessment since these benefits would free

cotinty funds that would benefit parcels andin-crease
property values in the open-space district

generally. Wests Ann.Cal. Const. Art. 13D 2i.

24 Counties 104 C-22

104 Counties

10411 Govermnent

10411A Organization and Powers in Gener-

104k22 k. Public improvements. Most

Cited Cases

Enhanced overall quality of life anddesirabil-ityof the area as intended benefits of purchase and

maintenance of unspecifieci lands by countyopen-spaceauthority were general benefits that could

not be funded by special assessment absent any

measurement of benefits that would accrue topar-ticularparcels benefits would be conferred on all

properties within a district of over 800 square miles

and over 1000000 people and benefits to parcels

would be derivative of benefits to people in district.

Wests Ann.Cal. Const. Art. 13D 2i.

25 Municipal Corporations 268 -438

268 Municipal Corporations
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2681X Public Improvements bers of the public including those who live work

268IXE Assessments for Benefits and Spe- and shop within the assessinent district and not

cial Taxes simply transient visitors. Wests Ann.Ca1. Const.

268k436 Benefits to Property Art. 13D 2i.

268k438 k. General or special. Most

Cited Cases

Derivative benefits fi-om a proposed specialas-sessmentsuch as benefits to property resulting

from quality-of-life benefits to people living in

working in and patronizing businesses in theas-sessment
district are only general benefits and

tinis cannot be funded by special assessment.

Wests Ann.Cal. Const. Art. 13D 2i.

26 Municipal Corporations 268 C438

268 Municipal Corporations

2681X Public Improvements

268IXE Assessments for Benefits andSpe-cial
Taxes

268k436 Benefits to Property

268k438 k. General or special. Most

Cited Cases

U d ý constitutional rovision limitin localn ei

28 Taxation 371 ý2119

371 Taxation

371111 Property Taxes

371IIIB Laws and Regulation

371IIIB3 Constitutional Requirements

and Restrictions

371k2119 k. Restrictions as topur-posesof taxation. Most Cited Cases

It is not the purpose of an assessment to fund

an agencys ongoing budget. Wests Ann.Cal.

Const. Art. 13D.

29 Counties 104 Cý22

104 Counties

10411 Government

10411A Organization and Powers in Gener-

p g 104k22 k. Public improvements. Most
governments ability to impose real property assess-Cited Cases
ments general benefits which cannot be funded

Special assessment imposed by countyopen-byspecial assessment are not restricted to benefits

conferred only on persons and property outside the
space authority was not proportional to the benefit

confen-ed on particular parcels as constitutionally

assessment district. Wests Ann.Cal. Const. Art.

13D 2i.
required where assessment was imposed across a

district of 314000 parcels based on estimatednum-27Municipal Corporations 268 -438 ber of people using each parcel without regard to

proximity of each parcel to any open-space land

268 Municipal Corporations that authority proposed to purchase or maintainas-268IXPublic Improvements sessment was based on authoritys projected annual

2681XE Assessments for Benefits and Spe- budget rather than on a calculation or estimation of

cial Taxes the cost of the particular public improvement.

268k436 Benefits to Property Wests Ann.Cal. Const. Art. 13D 4a.

268k438 k. General or special. Most

Cited Cases

The public at large within meaning ofcon-stitutional
provision defining special benefits

which may be funded by special assessment aspar-ticularand distinct benefits over and abovegener-albenefits conferred on real property located in the

district or to the public at large means all mem-

316 Law Offices of Tony J. Tanke Tony J.

Tanke Davis Law Offices of Gary Simms Gary L.

Simms San Mateo Howard Jarvis TaxpayersAsso-ciation
and Timothy Arthur Bittle Sacramento for

Plaintiffs and Appellants.

Aaron L. Katz as Amicus Curiae on behalf
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Plaintiffs and Appellants. Districts Association as Amici Curiae on behalf of

Defendant and Respondent.
James Shernlan Burling and Harold E. Johnson

Sacramento for Pacific Legal Foundation as Steven M. Woodside County Counsel Sue Andra

Amicus Curiae on behalf of Plaintiffs and Appel- Gallagher and Kathleen Larocque Deputy County

lants. Counsel and Elizabeth Strauss Napa forCalifor-nia
State Association of Counties and League of

Pahl Gosselin Fenn C. Hoi-ion III and Karen
California Cities as Amici Curiae on behalf ofDe-KubalaMcCay San Jose for California Apartment fendant and Respondent.

Association as Amicus Curiae on behalf of

Plaintiffs and Appellants. Timothy N. Washburn for Sacramento Area Flood

Control District as Amicus Curiae on behalf ofDe-BellMcAndrews Hiltachk and Thomas W. fendant and Respondent.

Hiltachk Sacramento for Apartment Association

of Greater Los Angeles Apartment Association of Willoughby Stuart Bening and Bradley A.Ben-Greater
Inland Empire Burbank Chamber of Com- ing San Jose for San Jose Silicon Valley Chamber

merce and Lodi Association of Realtors as Amici of Commerce and Silicon Valley Leadership Group

Curiae on behalf of Plaintiffs and Appellants. as Amici Curiae on behalf of Defendant andRe-spondent.
Jack Cohen for Jonathan M. Coupal Sacramento

as Amicus Curiae on behalf of Plaintiffs and Appel- Shute Mihaly Weinbergeer Ellen J. Garber and

lants. Winter King San Francisco for Cominittee for

Green Foothills Greenbelt Alliance Planning and

Eric Grant for Alameda County Taxpayers Associ- Conservation League and Sierra Club as Amici

ation Association of Concerned Taxpayers League Curiae on behalf of Defendant and Respondent.

of Placer County Taxpayers Pomona Coalition for

Better Government Sacramento County Taxpayers Ann Miller Ravel County Counsel Santa Clara

League Solano County Taxpayers Association and Katherine Harasz Deputy County Counsel for

United Organization of Taxpayers Valley Taxpay- County of Santa Clara as Amici Curiae on behalf of

ers Coalition Ventui-a County317 Taxpayers Defendant and Respondent.

Association and Yolo County TaxpayersAssoci-ation
as Amici Curiae on behalf of Plaintiffs and Heller Ehrman White McAuliffe Vanessa Ottilie

Appellants.
Wells Ingrid S. Leverett and David A. Thomas

San Francisco for The Trust for Public Land as

Nielsen Merksamer Parrinello Mueller Naylor Amicus Curiae on behalf of Defendant and Re-

James R. Parrinello Mill Valley John E. Mueller spondent.

Christopher E. Skinnel and Sean P. WelchSacra-mentofor Defendant and Respondent.
CHIN J.

FN1lim-HopkinsCarley and Jay M. Ross San Jose for
437 41 In 1996 Proposition 218

San Jose Silicon Valley Chamber of Commerce and
ited local governments ability to impose realprop-Silicon

Valley Manufacturing Group as Amici erty assessments in two significant ways. Anas-Curiae
on behalf of Defendant and Respondent.

sessment can be imposed only for a specialbene-fitconferred on real property art. XIIID 2

MeMurcliie Law Firm and David W. McMurchie subd. b and the assessment on any parcel must

Sacramento for The Mosquito and Vector Control be in proportion to the 42 special benefitcon-Associationof California and California Special ferred on the particular parcel. Art. XIIID 4
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subd. a sessment on the districts property owners toac-quireand preserve open space land under the LLAs
FN1. Article XIIID of the California Con-

procedures. Certain taxpayers challenged the 1994

stitution article XIIID. assessment but the Court of Appeal upheld it. The

1994 assessment raised approximately $4 million

In 2001 the Santa Clara County Open Space
annually and allowed OSA to purchase thousands

Authority OSA imposed a countywide assessment FN3

tain

of acres of open space lands.

to fiind a program to acquire improve and

main-unspecifiedopen space lands in the county. FN2. An assessment district means

Plaintiffs sued challenging that assessment on the
the district of land to be benefited by the

grounds that it fails to satisfy the special benefit
improvement and to be specially assessed

and proportionality requirements of Proposition to pay the costs and expenses of theim-218.To decide whether OSAs 20Q1 assessment vi-
provement and the damages caused by the

olates article XIIID we must first determine the ap- improvement. Sts. Hy.Code 10008.

propriate standard of judicial review of a localgov-ernmentalagencys assessment determination. We FN3. The 1994 special assessment is not at

conclude that Proposition 218 requires courts to issue in this case.

make an independent review of local agencyde-cisions
that are governed by express constitutional

B. The Creation of the 2001 Assessment District

provisions as in this case and that OSAs assess-
and the Passage of Proposition 218

ment does not comply with the special benefit and
In 2000 OSA determined that it neededaddi-proportionality

requirements of article XIIID. tional annual funding to purchase open space. To

raise these additional funds OSA consideredform-318
I. FACTUAL AND PROCEDURAL HIS- ing an additional assessment district. However in

TORY 1996 California voters had passed Proposition 218

A. The Creation of OSA and the 1994 Special to significantly tighten the kind of benefitassess-AssessmentDistrict ments an agency can levy on real property Ballot

In 1992 the Santa Clara County Open-Space Pamp. Gen. Elec. Nov. 5 1996 argument in favor

Authority Act Pub. Res.Code 35100 et seq. cre- of Prop. 218 p. 76 and to protect taxpayers by

ated OSA with the express puipose of acquiring limiting the methods by which local governments

and preserving open space within the county to exact revenue from taxpayers without theircon-counter
the conversion of land to urban uses to pre- sent. Ballot Pamp. Gen. Elec. siipra text of

serve quality of life and to encourage agricultural Prop. 218 2 p. 108 reprinted in Historical Notes

activities. Pub.Res.Code 35101 subd. a. The 2A Wests Ann. Const. 2008 supp. foll. Cal.

act provides no particular method to fund open Const. art. XIIIC p. 85 Historical Notes.

space acquisitions but it authorizes OSA to levy

special assessments under the Streets and Highways
To achieve these goals Proposition 218

Code. Pub.Res.Code 35173. OSAs jurisdiction
tightened assessment requirements and definitions

included all Santa Clara 438 County lands except
imposed stricter procedures on agencies andshif-those

already within the boundaries of the Midpen-
ted traditional presumptions that had favoredas-insula

Regional Open-Space District.
sessment validity. Art. XIIID 2 subd. i 4.

Under Proposition 218s procedures local agencies

In 1994 OSA formed an original assessment must give the record owners of all assessed parcels

district under the authority of the Landscape and written notice of the proposed assessment a voting

Lighting Act of 1972 LLA.FN2 Sts. Hy.Code ballot and a statement disclosing that a majority

22500 et seq. OSA levied an annual special as- protest will prevent the assessments passage. Art.
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XIIID 4 subds. c d. The proposed assess- The proposed 2001 assessmeni district included

ment must be supported by a detailed engineers all Santa Clara County lands that were in the 1994

report. Art. XIIID 4 subd. b. At a noticed assessment district. The proposed assessmentdis-publichearing the agencies must consider all trict included approximately 314000 parcels and

protests and they shall not impose an assessment over 800 square miles containing over 1000000

43 if there is a majority protest. Art. XIIID 4 people. The SCI engineers report identified the

subd. e. Voting must be weighted according to special benefits that would accrue to the assessed

the proportional financial obligation of the affected parcels estimated the proportion of all the benefits

property. Ibid.
FN4

that could be considered special set the assessment

for a single-family home at $20 per year and

FN4. In 1997 the Legislature codified and
provided a formula for estimating the proportionate

detailed the notice hearing and protest
special benefit that other property on the tax rolls

procedures in the Proposition 218 Omnibus would receive. Using the $20 property tax increase

Implementation Act. Gov.Code 53750 et
per single-family home the SCI engineers report

seq. added by Stats.1997 ch. 38 5. calculated that the assessment would produce an

These statutory provisions expressly super- approximately $8 million increase in OSAs budget.

sede any others that apply to the levy of a

new assessment. Gov.Code 53753 subd. The OSA Board accepted and filed theengin-a.These procedures are incorporated by eers preliminary report and authorized anassess-reference
into the LLA. Sts. Hy.Code ment ballot proceeding. On September 1 2001

22588. OSA mailed an informational pamphlet to all of the

approximately 314000 property owners within the

319 439 OSA explored the possibility of proposed district. The pamphlet described theas-creatinga second assessment district that would sessment district and OSAs goal of raising about

comply with the new provisions of Proposition 218. $8 million annually to acquire open space lands

As a first step the OSA Board of Directors OSA within the county.

Board authorized a poll of Santa Clara County

property owners to determine whether they would On September 14 2001 OSA mailed a notice

support an assessment to fund the purchase of addi- of the proposed assessment and an official ballot to

tional open space. The poll showed that approxim- all affected property owners. On October 25 2001

ately 55 percent of property owners would likely OSA conducted an informational meeting at which

support up to a $20 per year property tax increase OSAs general inanager 440 and special counsel

for acquiring and maintaining open space lands. and a representative from SCI responded tonumer-ous
questions from the public. The formal public

The OSA Board hired Shilts Consultants Inc.
hearing was held on November 8 2001.

SCI to prepare the engineers report. That report

stated that the assessment would fund the On December 13 2001 OSA reported theres-acquisitioninstallation maintenance and servi- ults of the balloting at a public hearing. Of theap-cingof open space lands for recreation conserva- proximately 314000 official ballots mailed OSA

tion watersheds easements and similar purposes. received only 48100 responses a return ofapprox-Althoughthe SCI report identified areas OSA was imately 15 percent. Of those responses 32127

considering for potential acquisition and improve- 66.8 percent voted in favor of the assessment

merit and outlined general considerations OSA while the rest voted no 33.2 percent. There-woulduse to identify and acquire open space lands turned ballots were weighted in proportion to the

it identified no particular parcels to be acquired and amount each parcel was to be assessed making the

no particular areas to be prioritized. final tally 50.9 percent in favoi- and 49.1 percent
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opposed. Plaintiff Silicon Valley Taxpayers Associ- OSAs favor on the remaining causes of action.

ation SVTA objected to the results on procedural Based on that order and the previous order in the

grounds no longer relevant to the issues raised here. first lawsuit the court entered judgment in favor of

The final engineers320 report which was be- OSA.

fore OSA at the December meeting contained some

changes from the draft report filed in September. In
In a two-to-one decision the Court of Appeal

particular the final report emphasized that the
affirmed the trial courts judgment. The majority

overriding and most important criterion for
held that Proposition 218 had altered thetradition-OSA

to use in acquiring open space was that the ac-
ally deferential standard of review by eliminating

quired lands be distributed throughout OSAs juris-
the presumption that an assessment was valid.Nev-diction.

At the conclusion of the December hearing ertheless the majority held that courts should still

the OSA Board approved the results44 accepted
accord the final legislative determinationsubstan-the

final engineers report and established the new
tial deference as long as the agency liad followed

assessment district.
Proposition 218s procedural requirements inlevy-ingthe challenged assessment and as long assub-A

year and a half later the OSA Board re- stantial evidence in the administrative recordsup-newed
the assessment for 2003-2004 and added a ported the agencys finding that the benefits were

cost-of-living increase of $0.34 per parcel. special. Using this limited scope of review thema-joritydetermined that the engineers reportsuppor-C.Procedural History ted OSAs determination of special benefits and

SVTA Howard Jarvis Taxpayers Association
proportionality.

and several individual taxpayers collectively

plaintiffs filed this action for a writ of mandate In her dissent Justice Bamattre-Manoukian

declaratory relief and an injunction seeking to in- disagreed with the majority regarding the standard

validate the 2001 assessment. Plaintiffs second of review. In her view the drafters of Proposition

amended complaint contains two causes of action 218 had specifically targeted the deferentialstand-the
first alleges that OSAs notice and balloting pro- ard of review for change. Because the validity of a

cedures did not comport with Proposition 218 and post-Proposition-218 assessment is now aconstitu-the
Government Code the second challenges the tional question she asserted that courts shouldex-substantive

validity of the assessment under Pro- ercise independent judgment in determiningwheth-position218 and the Landscaping and Lighting Act. er an assessment complies with article XIIIDspro-ceduraland substantive requireinents. The dissent

The parties filed cross-motions for summary independently analyzed the engineers findingscon-judgmentor in the alternative summary adjudica- cerning special benefits and proportionality and

tion. The court issued an order granting summary concluded that the identified benefits did notcom-adjudicationin favor of OSA on the second cause
ply with Proposition 218s legal requirements.

of action.

We granted plaintiffs petition for review.

After the OSA Board renewed its assessment

for the 2003-2004 fiscal year plaintiffs filed a 321 II. DISCUSSION

second lawsuit challenging that assessment. The Plaintiffs contend that because stateconstitu-new
complaint contained allegations similar to tional provisions now govern assessments courts

those in the original lawsuit and added claims con- should apply an independent standard of judicialre-testingthe increase in the new assessment. The two view to determine their validity. They claim that in

cases were then consolidated. The court issued an this case the $20 flat-rate levy is an invalidassess-order
granting summary adjudication 441 in ment because it fails to satisfy several provisions of
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article XIIID section 4 and that the levy is in es- been levied for a specific purpose a criticaldistinc-sence
a special tax. They argue further that be- tion between the two public financing mechanisms

cause OSA neither sought nor obtained the mandat- is that a special assessment must confer a special

ory two-thirds voter approval for a special tax as re- benefit upon the property assessed beyond thatcon-quiredby Proposition 13 the $20 flat-rate levy vi- ferred generally. Knox supra 4 Cal.4th at pp.

olates both Propositions 13 Cal. Const. art. XIIIA 141-142 14 Ca1.Rpti-.2d 159 841 P.2d 144.

and 218. In discussing these claims we first discuss

the nature of special assessments before the enact-
We explained the history of Proposition 218 in

ment of Proposition 218 their relationship to Pro- Apartmeat Assn. of Los Angeles County Inc. v. City

position 13 taxes and how Proposition 218 changed of Los Angeles 2001 24 Cal.4th 830 102

the law governing assessments. As explained be- Cal.Rptr.2d 719 14 P.3d 930 Apartment Assn.

low we agree with plaintiffs contentions. Proposition 218 can best be understood against its

historical background which begins in 1978 with

1 We explained the nature of a special assess- the adoption of Proposition 13. The purpose ofPro-ment
in Knox v. Cityo of Orland 1992 4 Cal.4th position 13 was to cut local property taxes.

132 14 Cal.Rptr.2d 159 841 P.2d 144 Knox a Citation. Citation. Its principal provisionslim-442
pre-Proposition 218 case. A 45 special as- ited ad valorem property taxes to 1 percent of a

sessment is acompulsory charge placed by propertys assessed valuation and limited increases

the state upon real property within a pre-determined in the assessed valuation to 2 percent per yearun-districtmade undei- express legislative authority less and until the property changed hands. Cal.

for defraying in whole or in part the expense of a Const. art. XIIIA 1 2.

peimanent public iinprovement therein....

Citation. Citation. In this regard a special as
To prevent local governments fromsubvertsessment

is levied against real property particu-
ing its limitations Proposition 13 also prohibited

larly and directly benefited by a local improvement
counties cities and special districts from enacting

in order to pay the cost of that improvement. any special tax without a two-thii-ds vote of the

Citation. The rationale of special assessments is
electorate. 322 Cal. Const. art. XIIA 4

that the assessed property has received a special be-
Rider v. Cotinty of San Diego 1991 1 Ca1.4th 1

nefit over and above that received by the general
6-7 2 Ca1.Rpti-.2d 490 820 P.2d 1000. It has

public. The general public should not be required to
been held however that a special assessment is not

pay for special benefits for the few and the few a special tax within the meaning of Proposition 13.

specially benefited should not be subsidized by the Knox v. City of Orland 1992 4 Cal.4th 132 141

general public. Citation. Citation.....
14 Cal.Rptr.2d 159 841 P.2d 144 and cases

cited. Accordingly a special assessment could be

2 A tax on the other hand is very different. imposed without a two-thirds vote.

Unlike a special assessment a tax can be levied

without reference to peculiar benefits to particular
443 In November 1996 in part to change

individuals or property. Citations. Indeed this rule the electorate adopted Proposition 218

nothing is more familiar in taxation than the im- which added articles XIIIC and XIIID to theCali-positionof a tax upon a class or upon individuals
fornia Constitution. Proposition 218 allows only

who enjoy no direct benefit from its expenditure
four types of local property taxes 1 an advalor-and

who are not responsible for the condition to be em property tax 2 a special tax 3 anassess-remedied.
Citations.....

ment and 4 a fee or charge. Cal. Const. art.

XIIID 3 subd. a1-4 see also id. 2

Therefore while a special assessment may subd. a. It buttresses Proposition 13s limitations

like a special tax be viewed in a sense as having on ad valorem property taxes and special taxes by
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placing analogous restrictions on assessments fees A. Standard of Review

and charges. Howard Jarvis Taxpayers Assn. v. Before Proposition 218 was passed courtsre-Cityof Riverside 1999 73 Cal.App.4th 679 viewed quasi-egislative acts of local governmental

681-682 86 Cal.Rptr.2d 592. Apartment Assn. agencies such as the formation of an assessment

supra 24 CalAth at pp. 836-837 102 Cal.Rptr.2d district under a deferential abuse of discretion

719 14 P.3d 930. standard. Knox supra 4 Cal.4th at pp. 145-149 14

Cal.Rptr.2d 159 841 P.2d 144 444Dawson v.

Proposition 218 restricts governments ability Town of Los Altos Hills 1976 16 Cal.3d 676
to impose assessments in several important ways. 684-685 129 Cal.Rptr. 97 547 P.2d 1377 Dawson
First it tightens the definition of the two key find- Because it was recognized that theestablish-ingsnecessary to support an assessment special be-

ment of a special assessment district takes place as

nefit and proportionality. An assessment can be im-
a result of a peculiarly legislative process grounded

posed only for a special benefit conferred on a
in the taxing power of the sovereign the scope of

particular property. Art. XIIID 2 subd. b 4
judicial review of such actions was 323 quite

subd. a. A special benefit is a particular and dis- narrow. Dawson supra at pp. 683-684 129

tinct benefit over and above general benefits con-
Cal.Rptr. 97 547 P.2d 1377 id. at p. 684 129

ferred on real property located in the district or to
Cal.Rptr. 97 547 P.2d 1377 The board ofsuper-thepublic at large. Art. XIIID 2 subd. i. The
visors is the ultimate authority which is empowered

definition specifically provides that general en to finally determine what lands are benefited and

hancement of property value does not constitute what amount of benefits shall be assessed against

special benefit. Ibid. Further an assessment on the several parcels benefited....

any given parcel 46 must be in proportion to the

special benefit conferred on that parcel No assess- Accordingly the standard of review was asfol-inent
shall be imposed on any parcel which exceeds lows A special assessment finally confirmed by a

the reasonable cost of the proportional special be- local legislative body in accordance with applicable

nefit conferred on that parcel. Art. XIIID 4 law will not be set aside by the courts unless it

subd. a. The proportionate special benefit de- clearly appears on the face of the record before the

rived by each identified parcel shall be determined legislative body or from facts which may bejudi-in
relationship to the entirety of the capital cost of a cially noticed that the assessment as finallycon-publicimprovement the maintenance and operation firmed is not proportional to the benefits to bebe-expensesof a public improvement or the cost of stowed on the properties to be assessed or that no

the property-related service being provided. Ibid. benefits will accrue to such properties. Dawson

Because only special benefits are assessable and snpra 16 Cal.3d at p. 685 129 Cal.Rptr. 97 547

public improvements often provide both general be- P.2d 1377 see also Knox supra 4 CalAth at p.

nefits to the community and special benefits to a 146 14 Cal.Rptr.2d 159 841 P.2d 144. Under the

particular property the assessing agency must first Dawson/ Knox standard of review courts presumed

separate the general benefits from the special be- an assessment was valid and a plaintiff challenging

nefits conferred on a parcel and impose the assess- it had to show that the record before the legislative

n-ient only for the special benefits. Art. XIIID 4 body clearly did not support the underlyingde-subd.a. terminations of benefit and proportionality. See

also Lent v. Tillson 1887 72 Cal. 404 429 14 P.

Second as described above Proposition 218
71 judicial interference is warranted only when

established strict procedural requirements for the
the courts can plainly see that the legislature has

imposition of a lawful assessmeilt. Ante 79 not really exercised this judgment at all or that

Cal.Rptr.3d at 318-3 19 187 P.3d at 42-43. manifestly and certainly no sueh benefit can or
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could reasonably have been expected to result. language imposing a burden on the agency is

somewhat imprecise we look to the ballot324
The drafters of Proposition 218 specifically tar- materials as further indicia of voter intent.

geted this deferential standard of review for change.

Article XIIID section 4 subdivision f provides The Legislative Analyst explained to the voters

In any legal action contesting the validity of any that Proposition 218 was designed to constrain

assessment the burden shall be on the agency to local governments ability to impose .. assessments

demonstrate that the property or properties in ques- ... and to place extensive requirements on local

tion receive a special benefit over and above the be- governments charging assessments. Ballot Pamp.

nefits conferred on the public at large and that the Gen. Elec. supra analysis of Prop. 218 by theLe-amountof any contested assessment is proportional gis. Analyst p. 73. Addressing the burden of

to and no greater than the benefits conferred on demonstration language of proposed article XIIID

the property or properties in question. section 4 subdivision f the Legislative Analyst

explained Currently the courts allow localgov-3456In determining the effect of article emments significant flexibility in determining fee

XIIID section 4 subdivision f we apply the fa- and assessment amounts. In lawsuits challenging

miliar principles of constitutional interpretation the
property fees and assessments the taxpayergener-aimof which is to determine and effectuate the in-
ally has the burden of proof to show that they are

tent of those who enacted the constitutional provi- not legal. This measure shifts the burden of proof in

sion at issue. Richniond v. Shasta Communiry Ser- these lawsuits to local government. As a result it

vices Dist. 2004 32 Cal.4th 409 418 9 would be easier for taxpayers to win lawsuitsres-Cal.Rptr.3d121 83 P.3d 518. The principles of
ulting in reduced or repealed fees and assessments.

constitutional interpretation are similar to those
Ballot Pamp. Gen. Elec. supra at p. 74. Or

governing statutory construction. 47Thonipson stated another way Proposition 218 was intended

v. Departinent of Corrections 2001 25 CalAth
to make it more difficult for an assessment to be

117 122 105 Cal.Rptr.2d 46 18 P.3d 1198. If the validated in a court proceeding.

language is clear and unambiguous the plainmean-inggoverns. People v. Lopez 2003 31 Cal.4th As the dissent below points out a provision in

1051 1056 6 Ca1.Rptr.3d 432 79 P.3d 548. But if Proposition 218 shifting the burden ofdemonstra-the
language is 445 ambiguous we consider ex- tion was included in reaction to our opinion in

trinsic evidence in determining voter intent includ- Knox. The drafters of Proposition 218 were clearly

ing the Legislative Analysts analysis and ballot ar- aware of Knox and the deferential standard itap-gumentsfor and against the initiative. People v. plied based on Dawson supra 16 Cal.3d 676 129

Canty 2004 32 CalAth 1266 1281 14 Cal.Rptr.3d Cal.Rptr. 97 547 P.2d 1377. The argument in favor

1 90 P.3d 1168 People v. Rizo 2000 22 CalAth of Proposition 218 referred to a growing list ofas-681685 94 Cal.Rptr.2d 375 996 P.2d 27. sessments imposed without voter approval after

Proposition 13 that are in fact special taxes. As one

Article XIIID section 4 subdivision f states
example of several named abuses of the assessment

that the agency has the burden of demonstrating
process it specified that in Northern California

special benefit and proportionality in any legal ac-
taxpayers 27 miles away from a park are assessed

tion contesting the validity of any assessment. Al- because their property supposedly benefits from

though it is clear that the voters intended to reverse
that park. Ballot Pamp. Gen. Elec. supraargu-theusual deference accorded governmental action ment in favor of Prop. 218 p. 76. The reference to

and to reverse the presumption of validity by pla- 27 miles was based on the facts of Knox whichin-cingthe burden on the agency the provision does volved an assessment to raise funds to maintain five

not specify the scope of that burden. Because the
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existing parks serving four school districts. We up- increases that not only frustrate the purposes of

held the assessment deferring to the City of Or- voter approval for tax increases but also threaten

lands 446 determination that the property owners the eeonomic security of all Californians and the

were uniquely benefited by the proximity of these California economy itself. This measure protects

facilities to their properties Knox supr-a 4 Cal.4th taxpayers by limiting the methods by which local

at p. 149 14 Ca1.Rptr.2d 159 841 P.2d 144 al- governments exact revenue from taxpayers without

though the assessment district contained 42300 their consent. Ballot Pamp. supra text of Prop.

acres of land and geographically consisted of the 218 2 p. 108 Historical Notes supra p. 85

entire city and portions of outlying areas in Glenn People v. Canty supra 32 Cal.4th at p. 1280 14

County. Id. at p. 137 fn. 5 14 Cal.Rptr.2d 159 Cal.Rptr.3d 1 90 P.3d 1168 In considering the

841 P.2d 144. purpose of legislation statements of the intent of

the enacting body contained in a preamble while

Also in Knox we declined a request to ree- not conclusive are entitled to consideration. In

valuate the Dmwson deferential standard of review passing Proposition 218 the voters clearly sought

for special assessments finding no basis for re-
to limit local governments ability to exact revenue

quiring the assessing agency to bear the burden of under the rubric of special assessments.

proof in the context of benefit assessments.

Kriox supra 4 Cal.4th at p. 147 14 Cal.Rptr.2d The Court of Appeal majority belowrecog-159841 P.2d 144. The Knox plaintiffs argued nized that the voters intended to change thedefer-that
as in Beaumont Investors v. Beauniont-Cherry ential standard of review By placing the burden

Valley Water Dist. 1985 165 Cal.App.3d 227 to demonstrate special benefit and proportionality

235 211 Cal.Rptr. 567 the local agency should on the agency the new law must now require that

bear the burden of proof in establishing the validity which Lent held was not necessary i.e. that there-of
a special assessment and we should reassess the cord contain affirmative evidence of the twosub-traditional

standard of review that we reaffirmed in stantive bases for the assessment. 447Neverthe-Dawson.Knox supra 4 Cal.4th at pp. 146-147 14 less the majority maintained that courts should

Cal.Rptr.2d 159 841 P.2d 144. In rejecting the ar- continue to give deference to the local agencysas-gumentwe distinguished 48 benefit assessments sessinent decision an act of a legislative body for

from the development fees in Beaunnont noted the two reasons. First the constitutional separation of

different statutory contexts and refused to change powers demands that we give it deference. Cal.

the deferential standard of review. Ibid. Thus it Const. art. III 3 citations. Second if the

appears that the inclusion of the burden of demon- challenged assessment was levied according toPro-stration
language was intended to supply the position 218s procedural requirements courts will

basis found lacking in Knox and that the drafters continue to accord the final legislativedetermina-of
Proposition 218 particularly targeted Knox. tion substantial deference. Otherwise invalidating

an assessment that received the support of amajor-325As further evidence that the voters
ity of the property owners would frustrate the will

sought to curtail local agency discretion in raising of those property owners. The majority concluded

funds Proposition 218s preamble includes an ex- that the scope of judicial review was limited.

press statement of purpose The people of the

State of California hereby find and declare that Pro- Accordingly the majority stated the newstand-position13 was intended to provide effective tax ard of review as follows A special assessmentfi-relief
and to require voter approval of tax increases. nally confirmed by a local legislative body inac-Howeverlocal governments have subjected tax- cordance with applicable law will not be set aside

payers to excessive tax assessment fee and charge by the courts so long as the local legislative body
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demonstrates by reference to the face of the record a. Art. XIIID 4 subds. a c-e. Thesesub-before
that body that the property or properties in stantive requirements are contained inconstitution-questionwill receive a special benefit over and al provisions of dignity at least equal to theconsti-above

the benefits conferred on the public at large tutional separation of powers provision. Cal.

and that the amount of any contested assessment is Const. art. 111 3. Before Proposition 218be-proportionalto and no greater than the benefits came law special assessinent laws were generally

conferred on the property or properties in question. statutory and the constitutional separation of

In all other respects such an assessment shall not powers doctrine served as a foundation for a more

be set aside by the courts unless it clearly appears deferential standard of review by the courts. But

on the face of the record before the legislative after Proposition 218 passed an assessmentsvalid-bodyor from facts which may be judicially no- ity including the substantive requirements is now

ticed that the assessment constitutes a manifest ab- a constitutional question. There is a clearlimita-useof discretion. tion however upon the power of the Legislature to

regulate the exercise of a constitutional right.

7 Under the majoritys standard an assessing Hale v. Bohannon 1952 38 Cal.2d 458 471 241

agencys determinations regarding whether benefits P.2d 4. All such legislation must besubordin-are
special and proportional under the state Consti-

ate to the constitutional provision and infurther-tutionmust be affirmed if substantial evidence sup- ance of its purpose and must not in any particular

ports them. Although the substantial evidence
attempt to narrow or embarrass it. IbiI. Thus a

standard is less deferential than the Dawson/ Kno.z
local agency acting in a legislative capacity has no

standard of review it nevertheless is still highly de-
authority to exercise its discretion in a way thatvi-ferential.Crawford v. Southern Pacific Co. 1935 olates constitutional provisions or undermines their

3 Cal.2d 427 429 45 P.2d 183 power of appellate effect.

court begins and ends with a determination as to

whether there is any substantial evidence contra- 1011 We must .. enforce the provisions

dicted or uncontradicted326 to support conclu- of our Constitution and may not lightly disregard

sions below Jessup Farins v. Baldwin 1983 33 or blink at .. a clear constitutional mandate.

Cal.3d 639 660 190 Cal.Rptr. 355 660 P.2d 813 State Personnel Bd. v. Departinent of Personnel

reviewing court views the evidence in the light Adniin. 2005 37 Ca1.4th 512 523 36 Cal.Rptr.3d

most favorable to the prevailing party giving it the 142 123 P.3d 169. In so doing we are obligated to

benefit of every reasonable inference and resolving construe constitutional amendments in a manner

all conflicts in its favor.49 The majoritys that effectuates the voters purpose in adopting the

choice of the deferential substantial evidence stand- law. Howard Jarvis Taxpayers Assn. v. City ofSa-ard
comported with its emphasis on the constitu- linas 2002 98 Ca1.App.4th 1351 1355 121

tional separation of powers doctrine the legislative Cal.Rptr.2d 228.

character of the assessment determinations at issue

and the consent of the weighted majority of prop-
1213 Proposition 218 specifically states that

erty owners in the district.
the provisions of this act shall be liberallycon-struedto effectuate its purposes of limiting local

89 However a valid assessment under Pro- government revenue and enhancing taxpayercon-position218 must not only be approved by a sent. Ballot Pamp. sitpra text of Prop. 218 5

weighted majority of owners under the procedural p. 109 Historical Notes supra p. 85. Also asdis-requirementsin articl.e XIIID section 4 subdivi- cussed above the ballot materials explained to the

sions c d and e but must also 448 satisfy the voters that Proposition 218 was designed tocon-substantive
requireinents in section 4 subdivision strain local governments ability to impose assess-
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ments place extensive requirements on local gov- lot arguments identify what was perhaps the

ernments charging assessments shift the burden of drafters main concern tax increases disguised via

demonstrating assessments legality to local govern- euphemistic
relabFNn

as fees charges or

ment make it easier for taxpayers to win lawsuits assessments The judicial invalidation of

and limit the methods by which local governments an assessment does not thwai-t the objective oftax-exactrevenue from taxpayers without their consent. payer consent under Proposition 13 two-thirds of

Because Proposition 218s underlying purpose was the voters must still approve the proposed revenue

to limit governments power to exact revenue and to source i.e. a special tax. Cal. Const. art. XIIIA

curtail the deference that had been traditionally ac- 4 art. XIIID 3 subd. a2. Neither thesepar-corded
legislative enactments on fees assessments ation of powers nor property owner consentjusti-and

charges a more rigorous standard of review is fies allowing a local legislative body or property

warranted. We construe article XIIID section 4 owners both bound by the state Constitution to

subdivision f-the burden to demonstrate pro- usurp the judicial function of interpreting andap-vision-liberallyin light of the propositions other plying the constitutional provisions that nowgov-provisionsand conclude that courts should exercise em assessments.

their independent327 judgment in reviewing

local agency decisions that have determined wheth- FN5. The argument in favor of Proposition

er benefits are special and whether assessments are
218 stated After voters passedProposi-proportional

to special benefits within the meaning
tion 13 politicians created a loophole in

of Proposition 218. 449Recleveloprraer7t Agericy v.
the law that allows them to raise taxes

County of Los Angeles 1999 75 Cal.App.4th 68 without voter approval by calling taxes

74 89 Cal.Rptr.2d 10 courts exercise independent
assessments and fees.... ..Pro-judgment

in matters involving constitutional inter- position 218 will significantly tighten the

pretation see People v. Cromer 2001 24 Cal.4th
kind of benefit assessments that can be

889 894 103 Cal.Rptr.2d 23 15 P.3d 243 courts
levied. Ballot Pamp. Gen. Elec. supra

use independent de novo review for mixed ques-
argument in favor of Prop. 218 p. 76. It

tions of fact and law that implicate constitutional
also declared that Proposition 218 simply

rights.
gives taxpayers the right to vote on taxes

and stops politicians end-runs ai-oundPro-1415Defendants argue that because a position 13. Ballot Pamp. Gen. Elec.

weighted majority of property owners approved the supra rebuttal to argument against Prop.

assessment it furthers Proposition 218s emphasis 218 p. 77.

on voter consent and we should accord deference

to those voting owners wishes. However voter Courts are familiar with the process ofdeterm-consent
cannot convert an unconstitutional legislat-

ining the constitutionality of the taxes fees andas-ive
assessment into a constitutional one. Under Pro- sessments that local governments impose. See

position50 218 all valid assessments must both Richrnond v. Shasta Cornmunitv Services Dist.

clear the substantive hurdles in article XIIID sec- supra 32 CalAth at pp. 418-428 9 Cal.Rptr.3d

tion 4 subdivision a and be approved by a 121 83 P.3d 518 determination whether charge

weighted majority of owners under section 4 sub- that water district imposed violated article XIIID

divisions c d and e. Moreover Proposition
restrictions required de novo review HowardJar-218

was designed to prevent a local legislative
vis Taxpayers Assn. v. Citv of Roseville 2002 97

body from imposing a special tax disguised as an Cal.App.4th 637 647-650 119 Cal.Rptr.2d 91

assessment. Apartrnent Assri. strpra 24 CalAth at court found in-lieu fee that city imposed wasun-p.839 102 Cal.Rptr.2d 719 14 P.3d 930 The bal-
constitutional under article XIID Howard Jarvis

2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

630 Pace 625 of 660



Received

March 30 2011

Commission on
187 P.3d 37 FOR EDUCATIONAL USE ONLY Page 17 State Mandates
44 Ca1.4th 431 187 P.3d 37 79 Cal.Rptr.3d 312 08 Cal. Daily Op. Serv. 8920 2008 Daily Journal D.A.R. 10675

Cite as 44 Cal.4th 431 187 P.3d 37 79 Ca1.Rptr.3d 312

Taxpayers Assn. v. City of Riverside snpra 73 nefits are assessable. Cal. Const. art. XIIID 4
Cal.App.4th 679 684-690 86 Cal.Rptr.2d 592 subd. a. Local govemments may not imposeas-questionwhether existing streetlight assessment sessments to pay for the cost of providing a general

was subject to Proposition 218 limitations involved benefit to the community.... City of Saratoga v.

courts de novo interpretation of the constitution Flinz 2004 115 Cal.App.4th 1202 1223 9

and voters intent 450Hoivard Jawis Taxpczyers Cal.Rptr.3d 791. If a proposed project will provide

Assn. v. City of Salinas 2002 98 Ca1.App.4th 51 both general benefits to the community and

1351 1354-1359 121 Ca1.Rptr.2d 228 court inde- special benefits to particular properties the agency

pendently interprets constitutional amendments can impose an assessment based only on the special

contained in article XIIID to determine 328 benefits. It inust separate the general benefits from

whether water fee was a property-related fee requir- the special benefits and must secure other funding

ing property owners vote Graber v. City of Up- for the general benefits. Art. XIIID 4 subd. a
land 2002 99 Cal.App.4th 424 429 121 Hinz satpra 115 Cal.App.4th at p. 1223 9

Cal.Rptr.2d 649 question whether local ordinance Ca1.Rptr.3d 791.

violated constitutional provisions relating to taxin-crement
financing was subject to de novo review.

Both before and after Proposition 218 passed

special assessments were distinguished from special

Accordingly courts should exercise their inde- taxes through the concept of special benefits.

pendent judgment in reviewing whether assess- Knox supra 4 Cal.4th at p. 142 14 Cal.Rptr.2d

ments that local agencies impose violate article 159 841 P.2d 144 Ventztra Group Ventures Inc. v.

XIIID.
FN6

Ventura Poi-t Dist. 2001 24 Cal.4th 1089 1106

104 Ca1.Rptr.2d 53 16 P.3d 717 Ventura Group
FN6. In Not About YVater Corn. v. Boai-d of Ventures In Knox we referred to a specialbene-Supervisors2002 95 Ca1.App.4th 982

fit as a benefit over and above that received by

116 Cal.Rptr.2d 526 the Court of Appeal the general public. Knox supra 4 Ca1.4th at p.

held tbat courts review the creation of a 142 14 Cal.Rptr.2d 159 841 P.2d 144. There we

special assessment district under an abuse
presumed in the absence of evidence to the 451

of discretion standard Id. at pp. 994-995 contrary that the presence of well-maintained open
116 Cal.Rptr.2d 526 but at another point park land contributed to the districts attractiveness

it references a substantial evidence stand- and thus was a special benefit because it enhanced

ard Id. at p. 986 116 Cal.Rptr.2d 526. the desirability of the residential properties in that

We disapprove Not About Water Coni. v. district. Knox supra 4 Cal.4th at p. 149 14

Board of Supervisors supra 95 Cal.Rptr.2d 159 841 P.2d 144.

Cal.App.4th 982 116 Cal.Rptr.2d 526 to

the extent it is inconsistent with this opin- 17 Proposition 218 made several changes to

ion. the definition of special benefits. First Proposition

218 defines a special benefit as a particular and

B. The 2001 Special Assessment distinct benefit over and above general benefits

We apply this standard of review to the special conferred on real property located in the district or

assessment in this case to determine whether OSA
to the public at large with the additional italicized

met its burden of demonstrating that the assessed requirement. Art. XIIID 2 subd. i italicsad-propertiesreceived a special benefit and that the as-
ded. Correspondingly it emphasizes that

sessment is proportional to that special benefit.
general enhancement of property value does not

constitute special benefit. Ibid. Since the

1. Special Benefits 11
1 h t f -t 1 i ava ue si

16 Under Proposition 218 only special be-
genera en ancemen o prope y

2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

631 ýýýýýýPace 626 of 660



Received

March 30 2011

Commission on
187 P.3d 37 FOR EDUCATIONAL USE ONLY Page 18 State Mandates
44 CalAth 431 187 P.3d 37 79 Cal.Rptr.3d 312 08 Cal. Daily Op. Serv. 8920 2008 Daily Journal D.A.R. 10675

Cite as 44 CalAth 431 187 P.3d 37 79 Ca1.Rptr.3d 312

general benefit conferred on real property loc- it. Harrison simply held that an increase inprop-atedin the district ibid. Proposition 218 clearly erty value alone did not ainount to a special benefit.

mandates 329 that a special benefit cannot be Harrison supra 44 Cal.App.3d at pp. 858-859

synonymous with general enhancement of property 118 Cal.Rptr. 828. This holding did not preclude a

value. Thus Proposition 218 tightened the defini- determination of special benefit based in part on the

tion of special benefits and broadened the definition general enhancement of property value.

of general benefits to include benefits conferred

generally on real propei-ty located in the district. Moreover while pre-Proposition 218 case law

Art. XIIID 2 subd. i.
FN7 makes clear that assessments may not be levied for

purposes of conferring purely general benefits

FN7. OSA suggests that it can classify courts did not invalidate assessments simplybe-generalbenefits to parcels within the dis- cause they provided general benefits to the public

trict as special benefits because benefit- in addition to the requisite special benefits and did

to-property language is omitted from art- not demand a strict separation of special andgener-icle
XIIID section 4 subdivision f. That al benefits. See e.g. 452Knox supra 4 CalAth at

subdivision requires the agency to pp. 137 149 14 Cal.Rptr.2d 159 841 P.2d 144

demonstrate that the property or properties upheld validity of assessment for parkmainten-in
question receive a special benefit over ance despite fact city did not separate generalbene-and

above the benefits conferred on the fits to people outside area and to community at

public at large and that the amount of any large from special benefits to residential parcels

contested assessment is proportional to Allen v. City of Los Angeles 1930 210 Cal. 235

and no greater than the special benefits 238 291 P. 393 It would be well within the 52
conferred on the property or properties in power of the city council to make the cost of the

question. Art. XIIID 4 subd. f. entire proceeding rest upon the shoulders of the

OSA disregards the fact that section 4 property owners of a given district especiallybe-subdivisionf requires OSA to prove a nefited thereby Federal Construction Co. v.En-proportionalspecial benefit to each sign 1922 59 Cal.App. 200 210 210 P. 536En-propertyas that term is defined in section 2 sign To invalidate the assessment the general

subdivision i which includes the bene- public benefit must be the only result of theim-fit-to-propertycomponent. The additional provement 100 percent of cost of new sewage

reference in section 4 subdivision f to treatment plant fully assessable notwithstanding

the public at large is surplusage because general benefits 51 Cal.Jur.3d 2003 PublicIm-that
language is already included in section provements 19 p. 900 For an assessment to be

2 subdivision i s definition of special invalid because it confers a general public benefit

benefit. See Voters for Responsible Re- the general benefit must be the only result of theas-tirenient
v. l3oard of Szrpervisors 1994 8 sessment.

CalAth 765 772-773 35 Cal.Rptr.2d 814

884 P.2d 645.
181920 Consequently the pre-Proposition

218 cases on which the Court of Appeal majority

Relying on Harrison v. Bd. of Supervisors below and OSA reliqd are not instructive indeterm-197544 Cal.App.3d 852 118 Cal.Rptr. 828 Har- ining whether a benefit is special under Proposition

rison the Court of Appeal majority below com- 218. Instead under the plain language of article

inented that if there is a significant difference XIIID a special benefit must affect the assessed

between the two definitions of special benefits be- property in a way that is particular and distinct

fore and after Proposition 218 we do not detect from its effect on other parcels and that real prop-
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F
in general and the public at large do not share. provement e.g. general enhancementof

Art. XIIID 2 subd. i. the districts property values.

Y p P

district.

FNB. OSA observes that Proposition 218s 330 Our examination of the engineersre-definitionof special benefit presents a port supporting the assessments reveals that OSA

paradox when considered with its defini- has failed to meet its burden of demonstrating that

tion of district. Section 2 subdivision i the assessment is based only on the special benefits

defines a special benefit as a particular conferred on the particular parcel and is inpropor-and
distinct benefit over and above general tion to those benefits. Various studies supported the

benefits conferred on real property located listed benefits in the engineers report. But asdis-in
the district or to the public at large. cussed below the reports 453 designation of these

Art. XIIID 2 subd. i italics added. listed benefits as special failed to satisfy thecon-Section2 subdivision d defines district stitutional requirements for assessinents that fund

as an area determined by an agency to open space acquisitions.

contain all parcels whicli will receive a

special benefit from a proposed public im- The engineers report enumerates seven

provement or property-related service. special benefits that the assessment will confer

Art. XIIID 2 subd. d italics added. In
on all residents and property owners in the district

a well-drawn district-limited to only par-
1 enhanced recreational activities and expanded

cels receiving special benefits from the itn- access to recreational areas 2 protection of views

provement-every parcel within that district scenery and other resources 3 increasedeconom-receives
a shared special benefit. Under

ic activity 4 expanded employment opportunity

section 2 subdivision i these benefits 5 reduced costs of law enforcement health care

can be construed as being general benefits
fire prevention and natural disaster response 6

since they are not particular and distinct enhanced quality of life and desirability of the area

and are not over and above the benefits
and 7 improved water quality pollution reduction

received b other ro erties located in the
and flood prevention.

We do not believe that the votersinten-ded
to invalidate an assessment district

that is narrowly drawn to include only

pi-operties directly benefitting from an

improvement. Indeed the ballotmateri-als
reflect otherwise. Thus if anassess-mentdistrict is narrowly drawn the fact

that a benefit is conferred throughout the

district does not make it general rather

than special. In that circumstance the

characterization of a benefit may depend

on whether the parcel receives a direct

advantage from the improvement e.g.

proximity to a park or receives anindir-ectderivative advantage resulting from

the overall public benefits of the im-

21 The report states that the benefit of

enhanced recreational opportunities andexpan-dedaccess to recreational areas will be conferred

on all property owners residents employees and

customers throughout the OSA and that a11
properties will benefit from the assessments.... It

explains that residential properties will benefitbe-causethese improved open space areas will be

available to residents and guests of property owners

within the OSA thereby making these properties

more valuable and that nonresidential properties

will benefit because additional recreation areas

available to employees will enhance an employers

ability to attract and keep quality employees. The

enhanced economic conditions benefit the

nonresidential propei-ty by making it morevalu-able.The report tllerefore acknowledges53 that

all people in OSAs territory will benefit broadly
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generally and directly from the assessment residt- ties and all of these factors ultimately benefit

ing in all properties receiving a derivative indirect property by making the community more desirable

benefit. and property in turn more valuable. The report

also asserts that because open space helps protect

Similarly the report describes the second listed water quality and reduce flooding the costs ofpub-specialbenefit as benefiting everyone in the dis-
lic utility services for properties in the district will

trict generally protection of views scenery and
decrease.

other resources values and environmental benefrts

enjoyed by residents employees customers and 2425 Finally the report emphasizes that

guests. The report concludes 331 that these open space areas will enhance the overall quality

benefits ultimately accrue to properties because of life and desirability of the area. All the listed

properties are more desirable in areas that offer en- benefits are general benefits in this case shared by

vironmental and economic benefits. The report everyone-all 1.2 million people-living within the

makes no attempt to tie this benefit to particular district. The report does not even attempt tomeas-properties.Instead it concludes that all properties ure the benefits that accrue to particular parcels.In-throughoutthe district will receive this benefit deed the report describes OSAs mission which is

equally. to preserve protect and manage for the iise and

enjoyment of all people a well-balanced system of

22 Increased economic activity and urban and non-urban areas of scenic reci-eational

expanded employment opportunity are also lis- and agricultural importance. Italics added. OSA
ted in the report as special benefits. Again the re-

is responsible as the report explains forpre-portstates that increased economic activity and ex-
serving and maintaining open space forapproxim-pandedemployment opportunity will result from
ately 1.2 million people residing within itsboundar-the

acquisition of additional open space because in-
ies representing over two-thirds of the population

creased recreational opportunities will likely attract within Santa Clai-a County. Although it isreason-more
people to the county. These people in turn able to conclude that quality-of-life benefits to

will patronize county services and businesses people living in working in and patronizingbusi-therebyfostering economic growth and additional nesses in the district will in turn benefit property

employment opportunities for OSA residents. The
in the district such derivative benefits are only

report broadly concludes that the increased eco-
general benefits conferred on real property located

nomic 454 activity in the area is a benefit ulti- in the district or to the public at large. Art. XIIID

mately to residential commercial industrial and in- 2 subd. i. Moreover to the extent that the

stitutional property. However it simply assumes value of property located in a desirable community
that the resultant increased economic activity will

is enhanced this is ageneral enhancement of

affect people and property throughout the county property value and is thus by definition not aspe-equallybut makes no direct connection to any par- cial benefit. Ibid.
ticular properties.

23 The remaining listed special benefits do

not satisfy the constitutional requirements either.

Relying on various studies the report claims that

because open space and parks promote good health

and reduce crime and vandalism the county canex-pecta reduction in health care and law enforcement

costs. It reasons that such cost reduction frees

public funds for other services that benefit proper-

In addition the reports description of generat

benefits fails to comport with the Constitution. The

engineers report ackiiowledges that the acquisition

maintenance and preservation of open spaces

provide a degree of general benefit to the public at

large. But it then asserts that the ratio of general to

special benefit that will be derived from OSAs

open space acquisition prograin will be 10 percent
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332 general benefit and 90 percent special bene- ments in the pre-Proposition 218 cases involved

fit based on its determination that general benefit is specific identified improvements that directlybe-measured
only as 455 the benefit conferred on nefited each assessed property and whose costs

individuals who are not residents employees cus- could be determined or estimated and then allocated

tomers or property owners italics added in the to the properties assessed. Also in Knox and

assessment 54 district. This distinction finds no Holodnak the properties assessed received special

support in the Constitution. benefits from the particular park because of their

proximity to park facilities. Knox supra 4 Ca1.4th

2627 Under article XIIID general benefits
at p. 149 14 Cal.Rptr.2d 159 841 P.2d 144Holod-arenot restricted to benefits conferred only on per- nak supra 157 Cal.App.3d at p. 763 203 Cal.Rptr.

sons and property outside the assessment district 797.
but can include benefits both conferred on real

property located in the district or to the public at Here with a district of 314000 parcels OSA

large. Art. XIIID 2 subd. i italics added. shows no distinct benefits to particular properties

At large means not limited to any particular _
above those which the general public using anden-personor fully in detail in an extended form. joying the open space receives. The specialbene-BlacksLaw Diet. 8th ed.2004 p. 136. By its fits if any that may arise would likely result from

plain language section 2 subdivision i does not factors such as proximity expanded or improved

permit OSA to choose one segment of the public access to the open space or views of the open

at large to measure general benefit. The public at space. See Ensign snpra 59 Cal.App. at p. 217

large thus means all members of the public-in- 210 P. 536 property which is specially benefited is

cluding those who live work and shop within the real property adjoining or near the locality of the

district-and not simply transient visitors. The report improvement But because OSA has notidenti-assumes
that people and property within the dis- fied any specific open space acquisition or planned

trict-an area covering over 800 square miles with a acquisition it cannot show any 456 specificbene-populationof approximately 1.2 million people-will fits to assessed parcels through their directrelation-receiveno general benefit at all only special bene- ship to the locality of the improvement. Theirn-fitsfrom OSAs acquisition of open space. But un- provement is only to OSAs budget for open space

der these circumstances if everything is special acquisitions.

then nothing is special. Ventura Group Ventures

supra 24 Ca1.4th at p. 1107 104 Cal.Rptr.2d 53 16
Based on the undisputed facts in OSAs record

P.3d 717.
the engineers report OSA has failed todemon-strate

that the properties in the assessment district

Further we note the validity of this assessment receive a particular and distinct special benefit not

would be questionable even under the pre- shared by the districts property in general or by the

Proposition 218 cases on which OSA relies. See public at large within the meaning of Proposition

e.g. Knox supra 4 Ca1.4th 132 14 Cal.Rptr.2d 218.

159 841 P.2d 144 assessment valid formainten-ance
of five existing parks in four school districts in

333 2. Proportionality

city City of San Diego v. Holodnak 1984 157 For an assessment to be valid the properties

Cal.App.3d 759 203 Cal.Rptr. 797 assessment val- must be assessed in proportion to the specialbene-id
to fund parks and other public facilities located

fits received No assessment shall be iinposed on

in new development Ensign supra 59 Cal.App. any parcel which exceeds the reasonable cost of the

200 210 P. 536 assessment valid to fund new sew- proportional special benefit conferred on thatpar-er
system. Unlike the assessment here the assess-

eel. Art. XIIID 4 subd. a. Theproportion-ate
special benefit derived by each identified parcel
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shall be determined in relationship to the entirety of fails to satisfy Proposition 218 largely because the

the capital cost of a public iznprovement the main- special assessment is based on OSAs projectedan-tenanceand operation expenses of a public im- nual budget of $8 million for its open spacepro-provementor the cost of the property-related ser- gram rather than on a calculation or estimation of

vice being provided. Ibid. italics added. Capital the cost of the particular public improvement to be

cost is defined as the cost of acquisition installa- financed by the assessment. The figure of $8mil-tionconstruction reconstruction or replacement of lion was derived from the additional $20 per year in

a permanent public irnprovernent by an agency. property taxes multiplied by the number ofproper-Art.XIIID 2 subd. c italics added. ties on the tax rolls in the district. The $8 million

collected for the assessment annually-with anauto-55To satisfy the proportionality require- matic cost-of-living increase-provides a continuing

inent the engineers report assigned all single-fam- source of revenue for OSAs budget. However the

ily homes in the district one single family equival-
purpose of an assessment is to require theproper-entSFE unit and assigned other types of property ties which have received a special benefit from a

greater or lesser SFEs depending on the estimated public improvement to pay the cost of thatini-numberof people using those properties. Con-
provement and not to fund an agencys ongoing

doniiniums received a lesser SFE because the aver-
budget. yentura Gr-oup Ventures supra 24 Cal.4th

age number of people per unit was estimated to be
at p. 1106 104 Cal.Rptr.2d 53 16 P.3d 717 italics

fewer than in an average single-family residence
added Kno_r supra 4 Cal.4th at p. 142 14

Commercial properties received a higher SFE than
Cal.Rptr.2d 159 841 P.2d 144

single-family residences because greater numbers

of people use them. Each SFE corresponded to an The engineers report generally describes apro-annualassessment of $20 an amount a majority of gram to acquire various properties throughout the

property owners surveyed would be willing to pay. county as well as to provide maintenance andser-vicingof these public areas. Such futureacquisi-Because
all single-family homes were assessed tions include but are not limited to greenbelts

the same $20 amount the engineers report assumed
hillsides viewsheds and watersheds baylands

that all single-family homes throughout the 334 riparian corridors urban open spacepark-800-square-miledistrict would receive an equal lands agricultural lands development rights onag-specialbenefit regardless of their proximity to ricultural lands and other land-use typesconserva-openspace areas that might be acquired at some tion easements other property rights wetlands

time in the future. The report contains no detailed
utility right-of-ways surplus school sites and

analysis on how specific properties blocks school
quarries. OSA argues its goal is to acquire open

districts or even cities would benefit from their
space land that is evenly distributed throughout the

proximity to open space. OSA contends that its as- district. Although the report lists 30 general priority

sessment is nonetheless valid because it plans to ac-
acquisition areas it further notes this list is notex-quirespace equally throughout the district and all
clusive. The report identifies no particular parcels

properties will be equally close to and benefit from
or specific areas within the district that OSA plans

open space areas. The engineers report 457 lists to acquire for open space or parks. Further theen-30
priority acquisition areas and identifies a num-

gineers report notes that OSA should complete at

ber of other potential acquisition and improvement least one acquisition of open land every five years.

areas. This OSA claims is sufficient to satisfy Notably OSA is not required to do so.

Proposition 218s proportionality requirement. We

disagree. Thus the report fails to identify with sufficient

specificity the permanent public improvement

2829 The reports proportionality analysis
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that the assessment will finance fails to estimate or

calculate the cost of any such improvement and

fails to directly connect any proportionate costs of

and benefits received from the permanent public

improvement to the specific assessed properties.

As the dissent below observed an assessmentcal-cuiation
that works backward by starting with an

amount taxpayers are likely to pay and thende-termines
an annual spending budget based thereon

does not comply with the law governingassess-mentseither before or after Proposition 218.

As with its determination of special benefits

OSA has failed to demonstrate proportionality.Ac-cordinglywe conclude that the 56 assessment is

invalid 458 for failing to meet the requirements of

Proposition 218. In light of this disposition we

need not reach the other arguments plaintiffs raise.

III. DISPOSITION

We reverse the judgment of the Court ofAp-pealand remand the matter to that court for further

proceedings consistent with our opinion.

WE CONCUR GEORGE C.J. KENNARDBAX-TERWERDEGAR MORENO and CORRIGAN
JJ.

Cal.2008.

Silicon Valley Taxpayers Assn Inc. v. Santa Clara

County Open Space Authority

44 Cal.4th 431 187 P.3d 37 79 Cal.Rptr.3d 312

08 Cal. Daily Op. Serv. 8920 2008 Daily Journal

D.A.R. 10675
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P from state mandates that would require anexpendit-COUNTYOF FRESNO Plaintiff and Appellant ure of such revenues and when read in textual and

v. historical context requires subvention only when

THE STATE OF CALIFORNIA et al. Defendants the costs in question can be recovered solely from

and Respondents. tax revenues. Accordingly the court held that Gov.

Code 17556 subd. d effectively construed the

No. S015637. term cost in the constitutional provision asex-SupremeCourt of California
cluding expenses that are recoverable from sources

Apr 22 199 1.

other than taxes and that such a construction isal-togethersound. Opinion by Mosk J. with Lucas

SUMMARY C. J. Broussard Panelli Kennard JJ. and Best

A county filed a test claim with the Commis- Hollis G. J.
FK

concurring. Separate concurring

sion on State Mandates seeking under Cal. Const. opinion by Arabian J.

art. XIII B 6 state must provide subvention of FN Presiding Justice Court of Appeal
funds to reimburse local governments for costs of

Fifth Appellate District assigned by the

state- mandated programs or increased levels of ser-
Chairperson of the Judicial Council.

vice reimbursement from the state for costsin-curred
in implementing the Hazardous Materials HEADNOTES

Release Response Plans and Inventoiy Act Health Classified to California Digest of Official Reports

Saf. Code 25500 et seq.. The commission 1 State of California 11--Reimbursement to

found the county had the authority to charge fees to Local Governments for State-mandatedCosts-payfor the program and the program was thus not -Costs for Which Fees May Be Levied--Validity of

a reimbursable state-mandated program under Gov. Exclusion.

Code 17556 subd. d which provides that costs In a proceeding by a county seeking reversal of

are not state-mandated if the agency has authority a decision by the Commission on State Mandates

to levy a charge or fee sufficient to pay for the pro that the state was not required by Cal. Const. art.

gram. The county filed a petition for writ of man- XIII B 6 to reimburse the county for costsin-dateand a complaint for declaratory relief against curred in implementing the Hazardous Materials

the state. The trial court denied relief. Superior Release Response Plans and Inventory Act Health

Court of Fresno County No. 379518-4 Gary S.
Saf. Code 25500 et seq. the trial courtprop-AustinJudge. The Court of Appeal Fifth Dist.

erly found that Gov. Code 17556 subd. d costs

No. F011925 affirmed.
are not state-mandated if agency has authority to

The Supreme Court affirmed
charge or fee sufficient to pay for program

firmed the decision of
was facially constitutional. Cal. Const. art. XIII B

the Court of Appeal. The court held as to the single
ýas intended to apply to taxation and was notinten-issueon review that Gov. Code 17556 subd. d
ded to reach beyond taxation as is apparent from

was facially constitutional under Cal. Const. art.

X1II B 6. It held art. XIII B was not intended to

its language and confirmed by its history. It wasde-reach
beyond taxation and 6 was included in art.

signed to protect the tax revenues of localgovern-XIII
B in recognition that Cal. Const. art. XIII A

ments from state mandates that would requireex-severely
restricted the taxing powers of local gov-

penditure of such revenues read in its textual and

ernments. It held that art. XIII B 6 was designed
historical contexts requires subvention only when

the costs in question can be recovered solely from
to protect the tax revenues of local governments

tax revenues. Gov. Code 17556 subd. d effect-
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ively construes the term costs in the constitution- prior to January 1 1975.

al provision as excluding expenses that arerecover-ablefrom sources other than taxes and that con- The Legislature enacted Government Codesec-struction
is altogether sound. Accordingly Gov. tions 17500 through 17630 to impletnent article

Code 17556 subd. d is facially constitutional
XIII B section 6. Gov. Code 17500. It created

under Cal. Const. art. XIII B 6.
a quasi-judicial body ibid. called theCommis-SeeCal.Jur.3d Rev Municipalities 361 9
sion on State Mandates commission id. 17525

Witkin Summary of Cal. Law 9th ed. 1988 Taxa- to hear and decide upon any claim by a local

tion 124. government that the local government is entitled to

COUNSEL be reimbursed by the state for costs as required by

article XIII B section 6. Gov. Code 17551

Max E. Robinson County Counsel and Pamela A. subd. a. It defined costs as costs mandated by

Stone Deputy County Counsel for Plaintiff and the state- any increased costs that the localgov-Appellant.ernment is required to incur .. as a result of any

statute .. or any executive order implementing any
B. C. Barnum County Counsel Kern and Patricia

statute .. which mandates a new program or higher

J. Randolph Deputy County Counsel as Amici
level of service of any existing program within the

Curiae on behalf of Plaintiff and Appellant. 484
meaning of article XIII B section 6. Gov. Code

Jolnl K. Van de Kamp and Daniel E. Lungren At-
17514. Finally in section 17556d it declared that

The commission shall not find costs mandated by
torneys General N. Eugene Hill Assistant Attorney

General and Richard M. Frank Deputy Attorney
the state .. if after a hearing the commission finds

that the local government has the authority to

General for Defendants and Respondents.
levy service charges fees or assessments sufficient

to pay for the mandated program or increased level

MOSK J. of service.

We granted review in this proceeding to decide

whether section 17556 subdivision d of the Gov For the reasons discussed below we conclude

eniment Code section 17556d is facially valid
that section 17556d is facially constitutionalun-under

article XIII B section 6 of the California
der article XIII B section 6. 485

Constitution article XIII B section 6.
1. Facts and Procedural History

Article XIII B section 6 provides Whenever The present proceeding arose after the Legis

the Legislature or any state agency mandates a new
lature enacted the Hazardous Materials ReleaseRe-program

or higher level of service on any local gov-
sponse Plans and Inventory Act Act. Health

ernment the state shall provide a subvention of Saf. Code 25500 et seq. The Act establishes

funds to reimburse such local government for the
minimum statewide standards for business and area

costs of such program or increased level of service plans relating to the handling and release or

except that the Legislature may but need not
threatened release of hazardous materials. Id.

provide such subvention of funds for the following 25500. It requires local governments to implement

mandates a Legislative mandates requested by
its provisions. Id. 25502. To cover the costs

the local agency affected b Legislation defin-
they may incur it authorizes them to collect fees

ing a new crime or cl-ianging an existing definition
from those who handle hazardous materials. Id.

of a crime or f c Legislative mandates enacted 25513.

prior to January 1 1975 or executive orders or reg
The County of Fresno County implemented

ulations initially implementing legislation enacted
the Act but chose not to impose the authorized fees.
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Instead it filed a so-called test or initial claim tional under article XIII B section 6.

with the commission Gov. Code 17521 seeking

reimbursement from the State of California State
II. Discussion

under ar-ticle XIII B section 6. After a hearing the
We begin our analysis with the CaliforniaCon-commission

rejected the claim. In its statement of stitution. At the June 6 1978 Primary Electionart-decision
the commission made the following find-

icle XIII A was added to the Constitution through

ings among others the Act constituted a new pro-
the adoption of Proposition 13 an initiativemeas-gramthe County did indeed incur increased costs ure aimed at controlling ad valorem property taxes

but because it had authority under the Act to levy
and the imposition of new special taxes.

fees sufficient to cover such costs section 17556d Aifiador Valley.Iodnt Union High Sch. Dist. v. State

prohibited a finding of reimbursable costs.
Bd. of Eqiialization 1978 22 Cal.3d 208 231-232

149 Cal.Rptr. 239 583 P.2d 1281. Theconstitu-The
County then filed a petition for writ of tional provision imposes a limit on the power of

mandate and complaint for declaratory relief state and local governments to adopt and levy taxes.

against the State the commission and others seek- City of Sacramento v. State of California 1990

ing vacation of the commissions decision and a de- 50 Cal.3d 51 59 fn. 1 266 Cal.Rptr. 139 785

claration that section 17556d is unconstitutional P.2d 522 City ofSacramento.

under article XIII B section 6. While the matter

was pending the commission amended its state-
At the November 6 1979 Special Statewide

ment of decision to include another basis for denial Election article XIII B was added to theConstitu-of
the test claim the Act did not constitute a

tion through the adoption of Proposition 4 another

program under the rationale of County of Los initiative measure. That measure places limitations

Angeles v. State of California 1987 43 Ca1.3d 46 on the ability of both state and local governments to

233 Cal.Rptr. 38 729 P.2d 202 County of Los appropriate funds for expenditures.

Angeles because it did not impose unique require-Articles XIII A and XIII B work in tandem
ments on local governments.

together restricting California governments power

After a hearing the trial court denied the peti-
both to levy and to spend taxes for publicpur-tion

and effectively dismissed the coniplaint. It de- poses. City of Sacramento supra 50 Cal.3d at p.

termined inter alia that mandate under Code of 59 fn. 1.

Civil Procedure section 1094.5 was the Countys
Article XIII B of the Constitution was intended

sole remedy and that the commission was the sole

properly named respondent. It also determined that
to apply to taxation specifically to provide

section 17556d is constitutional under article XIII
permanent protection for taxpayers from excessive

B section 6. It did not address the question whether
taxation and a reasonable way to providediscip-line

in tax spending at state and local levels. See
the Act constituted aprogram under County of

Los Angeles. Judgment was entered accordingly.
County of Placer v. Corin 1980 1 li Cal.App.3d

443 446 170 Cal.Rptr. 232 quoting andfollow-The
Court of Appeal affirmed. It held the Act ing Ballot Pamp. Proposed Stats. and Amends. to

did indeed constitute a program under Coirnty of
Cal. Const. with arguments to voters Special

Los Angeles sarpra 43 Cal.3d 46. It also held sec-
Statewide Elec. Nov. 6 1979 argument in favor

tion 17556d is constitutional under article XIII B of Prop. 4 p. 18. To this end it establishes an

section 6. 486 appropriations limit for both state and localgov-ernmentsCal. Const. art. XIII B 8 subd. h
1 We granted review to decide a single issue and allows no appropriations subject to limitation

i.e. whether section 17556d is facially constitu- in excess thereof id. 2. See Coinzty ofPlacer v.
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Corin supra 113 Cal.App.3d at p. 446. It defines broadly declares that the state shall provide asub-therelevant appropriations subject to limitation vention of funds to reimburse local government

as any authorization to expend during a fiscal year for the costs of a state-inandated new program or

the proceeds of taxes ..... Cal. Const. art. XIII B higher level of service read in its textual andhis-8 subd. b. It defines proceeds of taxes as in- torical context section 6 of article XIII B requires

cluding all tax revenues and the proceeds to .. subvention only when the costs in question can be

government from inter alia regulatory licenses recovered solely from tax revenues.

user charges and user fees to the extent that such

proceeds exceed the costs reasonably borne by
In view of the foregoing analysis the question

goverrunent in providing the regidation prodTtet
of the facial constitutionality of section 17556d

or service ..... Cal. Const. art. XIII B 8 subd.
under article XIII B section 6 can be readilyre-c

italics added. Such excess proceeds froin
solved. As noted the statute provides that The

licenses charges and fees are but 487 commission shall not find costs mandated by the

taxes for purposes here. County ofPlacer v. Cor- state if after a hearing the commission finds

in supra113 Ca1.App.3d at p. 451 italics in ori-
that the local government has the authority to

ginal.
levy service charges fees or assessments sufficient

to pay for the mandated program or increased level

Article XIII B of the Constitution however of service. Considered within its context thesec-wasnot intended to reach beyond taxation. That tion effectively construes the term costs in the

fact is apparent from the language of the measure. constitutional provision as excluding expenses that

It is confirmed by its history. In his analysis the are recoverable from sources other than taxes. Such

Legislative Analyst declared that Proposition 4 a construction is altogether sound. As thediscus-wouldnot restrict the growth in appropriations fin- sion makes clear the Constitution requiresreim-ancedfrom other i.e. nontax sources of revenue bursement only for those expenses that arerecover-includingfederal funds bond funds traffic fines able solely from taxes. It follows that section

usei- fees based on reasonable costs and income 17556d is facially constitutional under article XIII

from gifts. Ballot Pamp. Proposed Stats. and B section 6.

Amends. to Cal. Const. with arguments to voters

Special Statewide Elec. Nov. 6 1979 analysis by
The County argues to the contrary. It maintains

Legislative Analyst p. 16.
that section 17556d in essence creates a newex-ceptionto the reimbursement requirement of 488

Sec-tion 6 was included in article XIII B in re- article XIII B section 6 for self-financingpro-cognitionthat article XIII A of the Constitution grams and that the Legislature cannot createexcep-severelyrestricted the taxing powers of local gov- tions to the reimburseinent requirement beyond

ernments. See County of Los Angeles supra 43 those enumerated in the Constitution.

Cal.3d at p. 61. The provision was intended topre-cludethe state from shifting financial responsibility
We do not agree that in enacting section

for carrying out governmental functions onto local 17556d the Legislature created a new exception to

entities that were ill equipped to handle the task.
the reimbursement requirement of article XIII B

Ibid. see Lncia Mar Unified School Dist. v. Honig
section 6. As explained the Legislatureeffectively-198844 Ca1.3d 830 836 fn. 6 244 Cal.Rptr.
and properly-construed the term costs asexclud-677

750 P.2d 318. Specifically it was designed
ing expenses that are recoverable from sourcesoth-to

protect the tax revenues of local governments
er than taxes. In a word such expenses are outside

from state mandates that would require expenditure
of the scope of the requirement. Therefore they

of such revenues. Thus although its Ianguage
need not be explicitly excepted from its reach.
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The County nevertheless argues that no matter The County appears to be making one or both

how characterized section 17556d is indeed in- of the following arguments 1 the commissionap-consistentwith article XIII B section 6. Its conten- plies section 17556d in an unconstitutionalman-tion
is in substance as follows the source of section ner or 2 the Acts self-financing authority is

17556d is former Revenue and Taxation Code somehow lacking. Such contentions however miss

section 2253.2 at the time of Proposition 4 subdi- the designated mark. They raise questions bearing

vision b4 of that former section stated that the on the constitutionality of section 17556d asap-StateBoard of Control shall not allow a claim for plied and the legal efficacy of the authoritycon-reimbursementof costs mandated by the state if the ferred by the Act. The sole issue on review

legislation contains a self-financing authority the however is the facial constitutionality of section

drafters of Proposition 4 incorporated some of the 17556d.

provisions of former Revenue and Taxation Code

section 2253.2 into article XIII B section 6 but did

not incorporate former subdivision b4 theirfail-ure
to do so reveals an intent to treat as immaterial

the presence or absence of aself-financingprovi-sionand such an intent is confirmed by the

III. Conclusion

For the reasons set forth above we conclude

that section 17556d is facially constitutionalun-der
article XIII B section 6.

The judgment of the Court of Appeal is af-

set out at page 55 in Spirit oflegislative history
firmed.

13 Inc. Summary of Proposed ImplementingLe-gislationand Drafters Intent the state may notar-bitrarilydeclare that it is not going to comply with

Section 6
..

if the state provides new compensating

revenues.

In our view the Countys argument isunper-suasive.Even if we assume arguendo that the intent

of those who drafted Proposition 4 is as claimed

what is crucial here is the intent of those who voted

for the measure. See County of Los Angeles supra

43 Cal.3d 46 56. There is no substantial evidence

that the voters sought what the County assumes the

drafters desired. Moreover the legislative history

cited above cannot be considered relevant it was

written and circulated after the passage ofProposi-tion
4. As such it could not have affected the voters

in any way.

To avoid this result the County advances one

final argument Based on the authority of section

17556d the Commission on State Mandatesre-fuses
to hear mandates on the merits once it finds

that the authority to charge fees is given by theLe-gislature.This position is taken whether or not fees

can actually or legally be charged to recover theen-tirecosts of the program. 489

Lueas C. J. Broussard J. Panelli J. Kennard J.

and Best Hollis G. J.
Fý

concurred.

FN Presiding Justice Court of Appeal

Fifth Appellate District assigned by the

Chairperson of the Judicial Council.

ARABIAN J.

Concurring.

I concur in the determination that Government

Code section 17556 subdivision d FN1
section

17556d does not offend ar-ficle XIII B section 6
of the California Constitution article XIII Bsec-tion

6. In my estimation however theconstitu-tionalmeasure of the issue before us warrants fuller

examination than the majority allow. A literalistic

analysis begs the question of whether theLegis-lature
had the authority to act statutorily upon a

subject matter the electorate has spoken to

constitu-tionallythrough the initiative process.

FNI Unless otherwise indicated all further

statutory references are to the Governinent

Code.
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Article XIII B section 6 unequivocally com- Of at least equal importance section 17500 et

mands that the state shall provide a subvention of seq. constitutes a legislative implementation ofart-funds
to reimburse local government for the icle XIII B section 6. As such the overall statutory

costs of a new prograin or increased level of ser- seheme must comport with the expi-essconstitution-vice
except as specified therein. Article XIII B al language it was designed to effectuate as well as

does not define this reference to costs. See Cal. the implicit electoral intent. Eschewing semantics I

Const. art. XIII B 8. Rather the Legislature as- would squarely and forthrightly address thefunda-sumed
the task of explicating the related concept of mental and substantial question of whether theLe-costsmandated by the state when it created the gislature could lawfully enlarge upon the scope of

Commission on State Mandates and enacted pro- ai-ticle XIII B section 6 to include exceptions not

cedures intended to implement article XIII B sec- originally designated in the initiative.

tion 6 more effectively. See 17500 et seq. As

part of this statutory scheme it exempted the state
I do not hereby seek to undermine the majority

from its constitutionally imposed subvention oblig-
holding but rather to set it on a firmer constitutional

ation under certain enumerated circumstances. footing. Statutes must be given a reasonablein-Some
of these exemptions the electorate expressly terpretation one which will cairy out the intent of

conteinplated in approving article XIII B section 6
the legislators and render them valid and operative

17556 subds. a c g see 17514 while rather than defeat them. In so doing sections of the

others are strictly of legislative formulation and de- Constitution as well as the codes will beharmon-rive
from 490 former Revenue and Taxation Code ized where reasonably possible in order that all

section 2253.2. 17556 subds. b d e f. may stand. Rose v. State of California 1942 19

Cal.2d 713 723 123 P.2d 505 see also County of

The majority find section 17556 valid notwith- Los Angeles v. State of California 1987 43 Cal.3d

standing the mandatory language of article XI1I B 46 58 233 Ca1.Rptr. 38 729 P.2d 202. To this

section 6 based on the circular and conclusory ra- end it is a fundamental premise of our form ofgov-tionale
that the Legislature effectively-and prop- ernment that the Constitution of this State is not to

erly-construed the term costs as excluding ex- be considered as a grant of power but rather as a

penses that are recoverable from sources other than restriction upon the powers of the Legislature and

taxes. In a word such expenses are outside of the .. it is competent for the Legislatui-e to exercise all

scope of the subvention requirement. Therefore powers not forbidden ..... People A. Colernan

they need not be explicitly excepted from its 1854 4 Cal. 46 49. Two importantcon-reach.
Maj. opn. ante at

p. 488. In my view ex- sequences flow from this fact. First the entirelaw-cluding
or otherwise removing something froin the making authority of the state except the peoples

purview of a law is tantamount to creating an ex- right of initiative and referendum is vested in the

ception thereto. When an exclusionary implication 491 Legislature and that body may exercise any

is clear from the import or effect of the statutory and all legislative powers which are not expressly

language use of the word except should not be or by necessary implication denied to it by theCon-necessaryto construe the result for what it clearly stitution. Citations. In otlier words we do not

is. In this circumstance I would invoke the folk look to tlie Constitution to determine whether the

wisdom that if an object looks like a duck walks legislature is authorized to do an act but only to

like a duck and quacks like a duck it is likely to be see if it is prohibited. Citation. Secondly all

a duck. In re Deborah C. 1981 30 Cal.3d 125 intendments favor the exercise of the Legislatures

141 177 Ca1.Rptr. 852 635 P.2d 446 cone. opn. plenary authority If there is any doubt as to the

by Mosk J.. Legislatures power to act in any given case the

doubt should be resolved in favor of the Legis-
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latures action. Such restrictions and limitations providing the service or regulatory activity for

imposed by the Constitution are to be construed which the fee is charged and which are not levied

strictly and are not to be extended to include mat- for general revenue purposes have been considered

ters not covered by the language used. Citations. outside the realm of special taxes limited by

Methodist Hosp. of Sacramento v. Saylor 1971 5 California Constitution article XIII A 492

Cal.3d 685 691 97 Cal.Rptr. 1 488 P.2d 161 it- Terminal Plaza Corp. v. City and County of San

alics added. Specifically the express enumeration Francisco 1986 177 Cal.App.3d 892 906 223

of legislative powers is not an exclusion of others Cal.Rptr. 379 same.

not named unless accompanied by negative terms.

Citations. Dean v. Kuchel 1951 37 Cal.2d 97 This conclusion fully accommodates the intent

100 230 P.2d 811. of the voters in adopting article XIII B as reflected

in the ballot materials accompanying theproposi-As
the majority opinion impliedly recognizes tion. See Amador Valley Joint Union High Sch.

neither the language nor the intent of article XIII B Dist. v. State Bd. of Equalization 1978 22 Cal.3d

conflicts with the exercise of legislative prerogative 208 245-246 149 Cal.Rptr. 239 583 P.2d 1281.

we review today. Of paramount significance In general these materials convey that the goals

neither section 6 nor any other provision of article of article XIII B of which section 6 is a part were

XIII B prohibits statutory delineation of additional to protect residents from excessive taxation and

circumstances obviating reimbursement for state government spending. County of Los Angeles v.

mandated programs. See Dean v. Kuchel supra State of California supra 43 Cal.3d at p. 61Hunt-37Cal.2d at p. 101 Roth Drugs Inc. v. Johnson ington Park Redevelopment Agency v. Martin

1936 13 Cal.App.2d 720 729 57 P.2d 1022 see 1985 38 Cal.3d 100 109- 110 211 Cal.Rptr.

also Kehrlein v. City of Oakland 1981 116 133 695 P.2d 220. To the extent user fees are not

Cal.App.3d 332 338 172 Cal.Rptr. 111. borne by the general public or applied to thegener-alrevenues they do not bear upon this purpose.

Furthermore the initiative was billed as a Moreover by imputation voter approvalcontem-flexible
way to provide discipline in government plated the continued imposition of reasonable user

spending by creating appropriations limits to re- fees outside the scope of article XIII B. Ballot

strict the amount of such expenditures. County of Pamp. Proposed Amends. to Cal. Const. withargu-Placer
v. Corin 1980 113 Cal.App.3d 443 447 ments to voters Limitation of GovernmentAppro-170

Cal.Rptr. 232 see Cal. Const. art. XIII B 1
priations Special Statewide Elec. Nov. 6 1979

By their nature user fees do not affect the equa- arguments in favor of and against Prop. 4 p. 18

tion of local government spending While they fa-
initiative Will curb excessive user fees imposed

cilitate implementation of newly mandated state
by local government but will Not eliminate user

programs or increased levels of service they are
fees .. see County of Placer v. Corin supra 113

excluded from the appropriations subject to limita-
Cal.App.3d at p. 452.

tions calculation and its attendant budgetarycon-straints.See Cal. Const. art. XIII B 8 see also The concern which prompted the inclusion of

City Council v. South 1983 146 Cal.App.3d 320 section 6 in article XIII B was the perceivedat-334194 Cal.Rptr. 110 County of Placer v. Cor- tempt by the state to enact legislation or adoptad-in
supra 113 Cal.App.3d at pp. 448-449 Cal. ministrative orders creating programs to beadmin-Const.

art. XIII B 3 subd. b cf. Russ Bldg. istered by local agencies thereby transferring to

Partnership v. City and County of San Francisco those agencies the fiscal responsibility forprovid-1987199 Cal.App.3d 1496 1505 246 Cal.Rptr. ing services which the state believed should beex-21fees not exceeding the reasonable cost of tended to the public. County of Los Angeles v.
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State of California supra 43 Cal.3d at
p. 56 see 460 465 101 P.2d 1106. Legislation may be

City of Sacramento v. State of California 1990 50 desirable by way of providing convenient remedies

Cal.3d 51 66 266 Cal.Rptr. 139 785 P.2d 522. for the protection of the right secured or ofregulat-Section
6 had the additional puipose of precluding ing the claim of the right so that its exact limits

a shift of financial responsibility for carrying out may be known and understood but all suchlegisla-governmentalfunctions from the state to local tion must be subordinate to the constitutionalprovi-agencieswhich had had their taxing powers restric- sion and in furtl-ierance of its purpose and must not

ted by the enactment of article XIII A in the preced- in any particular attempt to narrow or embarrass it.

ing year and were ill equipped to take responsibility Citations. lcl. at pp. 463-464 see also County

for any new programs. County of Los Angeles v. of Contra Costa v. State of Californii 1986 177

State of California sitpra 43 Cal.3d at p. 61. An Cal.App.3d 62 75 222 Cal.Rptr. 750. Section

exemption from reimbursement for state mandated 17556d is not merely a transparent attempt to

programs for which local governments are author- do indirectly that which cannot lawfully be done

ized to charge offsetting user fees does not frustrate directly. Carrnel Valley Fdre Protection Dist. v.

or compromise these goals or otherwise disturb the State of California 1987 190 Cal.App.3d 521 541

balance of local government financing and ex- 234 Cal.Rptr. 795. On the contrary it creates no

penditure.
FN2

See 493County of Place- v. Cor- conflict with the constitutional directive itsub-in
supra 113 Cal.App.3d at p. 452 fn. 7. Article serves. Hence rather than pursue an interpretive

XIII B section 8 subdivision c specifically in- expedient this court should expressly declare that it

cludes regulatory licenses user charges and user operates as a valid legislative implementationthere-fees
in the appropriations limitation equation only of.

to the extent that those proceeds exceed the costs

reasonably borne by the governmental entity in Initiative provisions of the Constitution and

providing the regulation product or service ... of charters and statutes should as a general rule be

liberally construed in favor of the reserved power.

FN2 This conclusion also accords with the Citations. As opposed to that principle however

traditional and historical role of user fees in examining and ascertaining the intention of the

in promoting the multifarious functions of people with respect to the scope and nature of those

local governinent by imposing on those re- .. powers it is proper and important to consider

ceiving a service the cost of providing it. what the consequences of applying it to a particular

Cf. County of Placer v. Corin supra 113 act of legislation would be and if upon suchcon-Ca1.App.3dat p. 454 Special assess- sideration it be found that by so applying it thein-mentsbeing levied only for improvements evitable effect would be greatly to impair or wholly

that benefit particular parcels of land and destroy the efficacy of some other governmental

not to raise general revenues are simply power the practical application of which isessen-not
the type of exaction that can be used as tial and perhaps . indispensable to theconveni-amechanism for circumventing these tax ence comfort and well-being of the inhabitants of

relief provisions. Citation.. certain legally established districts or subdivisions

of the state or of the whole state then in such case

The self-executing nature of article XIII B does
the courts may and should assume that the people

not alter this analysis. It has been uniformly held intended no such result to flow from the application

that the legislature has the power to enact statutes of those powers and that they do not so apply.

providing for reasonable regulation and control of
Citation. Hunt v. Mayor Council of Riverside

rights granted under constitutional provisions. 1948 31 Cal.2d 619 628-629 191 P.2d 426.
Citations. Chesney v. Byrain 1940 15 Cal.2d 494
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This court is not infrequently called upon tore-solve
the tension of apparent or actual conflicts in

the express will of the people.
FN3

Whether that

expression emanates directly from the ballot orin-directlythrough legislative irnplementation each

deserves our fullest estimation and effectuation.

Given the historical and abiding role of government

by initiative I decline to circumvent thatresponsib-ilityand accept uncritically the Legislaturesself-validatingstatutoiy scheme as the basis forapprov-ingthe exercise of its prerogative. It is not enough

to say a broader constitutional analysis yields the

same result and therefore is unnecessary. We
provide a higher quality of justice harmonizing

rather than ignoring the divers voices of the people

for such is the nature of our office. 495

FN3 See e.g. Zunnwalt v. Superior Coau-t

1989 49 Cal.3d 167 260 Cal.Rptr. 545

776 P.2d 247 Los Angeles Cottnty

Ti-ans-portationCoin. v. Richinond 1982 31

Cal.3d 197 182 Cal.Rptr. 324 643 P.2d

941 California Hotrsing Finance Agencv

v. Patittcci 1978 22 Cal.3d 171 148

Cal.Rptr. 875 583 P.2d 729 California

Hottsing Fu2ance Agency v. Elliott 1976
17 Cal.3d 575 131 Cal.Rptr. 361 551

P.2d 1193 Blotter v. Farrell 1954 42

Ca1.2d 804 270 P.2d 481 Dean v.

Kuchcl supra 37 Cal.2d 97 Hnnt v.May-orCouncil of Riverside supra 31

Cal.2d 619.

Cal. 1991.

County of Fresno v. State of California

53 Cal.3d 482 808 P.2d 235 280 Cal.Rptr. 92

END OF DOCUMENT
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N ment of wastewater purification standards. The

KATHLEEN CONNELL as Controller etc. et al. court further held that even if the amendmentcon-Petitionersstitutes a new program for state-mandated costs

v. purposes the costs are not reimbursable since the

THE SUPERIOR COURT OF SACRAMENTO water districts have the authority to levy fees to pay

COUNTY Respondent SANTA MARGARITA for the program Wat. Code 35470. Rev. Tax.

WATER DISTRICT et al. Real Parties in Interest. Code former 2253.2 now Gov. Code 17556

No. C024295. provides that the board shall not find areimburs-able
cost if the local agency has the authority

Court of Appeal Third District California.
i.e. the right or power to levy service charges

Nov. 20 1997. fees or assessments sufficient to pay for theman-SUMMARYdated program. The plain language of the statute

precludes a construction of authority to mean a

Several Water districts brought mandamus proceed-
practical ability in light of sui-rounding economic

ings against the State Controller to enforce a State
circumstances. The court also held that the public

Board of Control decision that a statewide regulat-
interest exception to the doctrine of administrative

ory amendment which increases the level of purity
collateral estoppel permitted the Controller to raise

required when reclaimed wastewater is used for
that issue in the trial court. Opinion by Sims J.

certain types of irrigation constitutes a state
with Puglia P. J. and Nicholson J. concurring.

mandated program for which water districts are en- HEADNOTES
titled to reimbursement from the state. The trial

court entered a judgment that the state mandate was Classified to California Digest of Official Reports

a program for which reimbursement was due and it

directed the Controller to determine the amounts of

reimbursement. Superior Court of Sacramento la lb Appellate Review 17--DecisionsAppeal-CountyNos. CV347181 CV357155 CV357156 able--Final Judgment-- Necessity For FurtherOr-and
CV357950 James Timothy Ford Judge.

ders.

A judgment entered in litigation to determine

The Court of Appeal ordered issuance of a writ of whether a statewide regulatory amendment which

mandate directing the trial court to vacate its judg- increases the level of purity required whenre-mentand enter a new judgment denying the peti- claimed wastewater is used for certain types ofir-tions
for a writ of mandate. The court held that be- rigation constitutes a state-mandated program for

cause the judgment plainly left matters undecided which water districts are entitled to reimbursement

the judgment was interlocutory and therefore was from the state was not a final judgment and thus

not appealable however the court treated the ap- was not appealable. The challenging partiespeti-peal
as a writ petition. On the merits the court held tion sought an order directing the State Controller

that the public interest exception to the doctrine of to issue a warrant and the State Treasurer to pay a

administrative collateral estoppel precluded applic- warrant but the judgment merely ordered theCon-ation
of the doctrine to the legal issues raised by troller to determine amounts without disposing of

defendant. The issues presented were not limited to those matters. The record reflected the trial courts

the validity of any finally adjudicated individual recognition that it could not order issuance orpay-claimbut encompassed the question of subvention ment of warrants unless it determined appropriated

obligations in general under the regulatory amend- funds for such expenditures were reasonably avail-
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able in the state budget but the necessary eviden- limited to the validity of any finally adjudicatedin-tiaryhearing on that issue was not held. Because dividual claim but encompassed the question of

the judgment plainly left matters undecided the subvention obligations in general under theregulat-judgmentwas interlocutory and therefore not ap- ory amendment of wastewater purificationstand-pealable.ards. If the boards decision was wrong butunim-peachabletaxpayers statewide would sufferun-2Appellate Review
justly the consequences of a continuing obligation

10--Jurisdiction--Appealable Judginent. to fund the costs of local water districts.

An appealable judgment or order is a jurisdictional See 7 Witkin Cal. Procedure 4th ed. 1997Judg-prerequisiteto an appeal. ment 339.

See 9 Witkin Cal. Procedure 4th ed. 1997 Ap- 6a 6b State of California 11--FiscalMatters-peal13-14. -Reimbursement for State-mandatedCosts-3Appellate Review 17--Decisions Appealable- -Standards for Reclaimed Wastewater--Authority of

-Interlocutory Judgment. Water Districts to Levy Fees.

An interlocutory judgment is not appealable gener- Even if a statewide regulatory amendment which

ally a judgment is interlocutoiy if anything further increases the level of purity required whenre-in
the nature of judicial action on the part of the tri- claimed wastewater is used for certain types ofir-al
court is essential to a final determination of the

rigation constitutes a new program forstate-rightsof the parties. mandated costs purposes the costs are notreim-4
Mandamus and Prohibition

bursable since the water districts have the authority

44--Mandamus--To Courts--Appeal--Scope of Re-
to levy fees to pay for the program Wat. Code

35470. Rev. Tax. Code former 2253.2 now
view.

In reviewing a trial courts ruling on a petition for a

Gov. Code 17556 provides that the Board of

writ of mandate the appellate court is ordinarily

Control shall not find a reimbursable cost if theloc-agencyhas the authority i.e. the right or

confined to an inquiry as to whether the findings
al

power to levy service charges fees or assessments
and judgment of the trial court are supported by

sufficient to pay for the mandated program. The
substantial evidence. However where the facts are

undisputed and the issues present questions of law
plain language of the statute precludes aconstruc-the

appellate court is not bound by the trial courts
tion of authority to mean a practical ability in

light of surrounding economic circumstances.
decision but may make its own determination.

5 Judgments 81--Res Judicata--Administrative

Collateral Estoppel-- Public InterestException--Boardof Control Decision.

In litigation by several water districts against the

State Controller to enforce a State Board of Control

decision that a statewide regulatory amendment

which increases the level of purity required when

reclaimed wastewater is used for certain types ofir-rigationconstitutes a state-mandated program for

which water districts are entitled to reiinbursement

from the state the public interest exception to the

doctrine of administrative collateral estoppelpre-cluded
application of the doctrine to the legal issues

raised by defendant. The issues presented were not

7 Statutes

29--Construction--Language--Legislative Intent.

In construing statutes a courts primary task is to

determine the lawmakers intent. To determinein-tentthe court looksrst to the words themselves.

If the language is clear and unambiguous there is no

need for constiuction nor is it necessary to resort to

indicia of the intent of the Legislature.

8 Judgments 81--Res Judicata--Administrative

Collateral Estoppel-- Public Interest

Exception--LegalIssue.

In litigation by several water districts against the

State Controller to enforce a State Board of Control
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decision that a statewide regulatory amendment the Board decision which found the regulatory

which increases the level of purity required when amendment constituted a reimbursable stateman-reclaimed
wastewater is used for certain types of ir- date.

FN2
Appellants contend the trial court erred

rigation constitutes a state-mandated program for because 1 the amendment did not constitute a new

which water districts are entitled to reimbursement program or higher level of service in an existing

from the state the public interest exception to the program 2 the Districts claim was abolished

doctrine of administrative collateral estoppel per- when the statutory basis for their claim-formerRev-mitted
defendant to raise the purely legal issue that enue and Taxation Code section 2207-was repealed

Rev. Tax. Code former 2253.2 now Gov. before their rights were reduced to final judgment

Code 17556 precluded reimbursement. The and 3 the Districts authority to levy fees to pay

statute provides that the Board of Control shall not for the increased costs defeats their claim of areim-find
a reimbursable cost if the local agency has the bursable mandate. Appellants also challenge thetri-authority

i.e. the right or power to levy service al courts determination that they were collaterally

charges fees or assessments sufficient to pay for estopped from challenging the Boards decision

the mandated program and plaintiffs have such au- finding a reimbursable state mandate by theirfail-thority.The boards finding to the contrary was thus ure timely to seek judicial review of theadminis-not
binding. trative decision. We shall conclude the Districts

authority to levy fees defeats their claim of areim-COUNSEL
bursable mandate and appellants are notcollater-allyestopped from raising this matter. We therefore

Daniel E. Lungren Attorney General Floyd D.
need not address the other contentions. Treating

Shimomura Assistant Attorney General Linda A.
this appeal from a nonappealable judgment as an

Cabatic and Susan R. Oie Deputy Attorneys Gen-extraordinary writ petition we shall direct the trial

eral for Petitioners.
court to vacate its judgment and enter a newjudg-No

appearance for Respondent.
ment denying the Districts petitions.

James A. Curtis for Real Parties in Interest.

SIMS J.

This case involves a dispute as to whether a

statewide regulatory amendment increasing the

level of purity required when reclaimed wastewater

is used for certain types of irrigation constitutes a

state-mandated program for which water districts

are entitled to reimbursement from the state. Cal.

Const. art. XIII B 6 hereafter section 6
Gov. Code 17500 et seq. former Rev. Tax.

Code 2201 et seq. The State Controller and State

Treasurer appeal from a trial court judgmentgrant-ing386 petitions for writ of mandate brought by

Santa Margarita Water District SMWD Marin

Municipal Water District Irvine Ranch WaterDis-trictand Santa Clara Valley Water District theDis-trictsseeking to enforce a State Board of Control

FN1 Section 6 provides Whenever the

Legislature or any state agency mandates a

new program or higher level of service on

any local government the state shall

provide a subvention of funds to reimburse

such local government for the costs of such

program or increased level of serviceex-ceptthat the Legislature may but need not

provide such subvention of funds for the

following mandates a Legislative

mandates requested by the local agencyaf-fectedb Legislation defining a new

crime or changing an existing definition of

a crime or c Legislative mandatesen-acted
prior to January 1 1975 or executive

orders or regulations initiallyimplement-ing
legislation enacted prior to January 1

1975.
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FN2 The trial court first held proceedings of the last 7 days for which analyses have

in the matter of the petition filed by the been completed. Former 60313 Cal.

SMWD. The other three water districts had Code Regs. tit. 22 Register 75. No 14

filed petitions which were consolidated Apr. 5 1975.

and awaiting hearing. The parties to the

consolidated case filed a stipulation indic-
In May 1976 SMWD adopted a plan to develop a

ating they did not wish to relitigate the en- wastewater reclamation system. In August 1976

titlement issues already decided by Judge
SMWD filed an application with the responsiblere-Ford

in the SMWD case and they stipu- gional water quality control board Water Control

lated to assignment of their cases to Judge Board for a permit to discharge wastewater from

Ford pursuant to California Rules of Court the proposed reclamation system. SMWD also

rule 213 assignment to one judge for all or planned to provide reclaimed water for irrigation

limited purposes for determination of potentially to 2173 acres of land.

amounts as to each district. The judgment

expressly covers the petitions of all four
In February 1977 the Water Control Board issuedsys-districts.SMWD a permit for operation of a reclamationsys-tem-theOso Creek facility. The permit required

SMWD to comply with all applicable wastewater

Factual and Procedural Background reclamation regulations then in effect.

In 1975 the State Department of Health Services In late 1977 SMWD learned DHS might beconsid-DHSadopted regulations Cal. Code Regs. tit. ering modifications to the California Code ofRegu-2260301-60357 implementing Water Code lations title 22 regulations.

section 13521 which provides The StateDepart-mentof Health Services shall establish uniform In August 1978 SMWD completed construction of

statewide recycling criteria for each varying type of the Oso Creek facility at a cost of $17 million.

use of recycled water where the use involves the

protection of public health. Section 60313
FN3

of
In September 1978 DHS amended the regulations.

The
title 22 of the California Code of Regulations pre-

amendment to Cali
FN4a

Code of Regulations

scribed the level of purity required for reclaimed
title 22 section 60313 increased the level of

water to be used for landscape irrigation. 387 purity required before reclaimed wastewater could

be used for the irrigation of parks playgrounds and

FN3 California Code of Regulations title
school yards. It is this amendment which allegedly

22 section 60313 initially provided
constituted a state-mandated cost. SMWD modified

Landscape Irrigation. Reclaimed water its facility to comply with the amended regulations

used for the irrigation of golf courses completing the modifications in 1983. 388

cemeteries lawns parks playgrounds

freeway landscapes and landscapes in oth-
FN4 Section 60313 of California Code of

er areas where the public has access shall
Regulations title 22 as amended

be at all times an adequately disinfected
provides a Reclaimed water used for

oxidized wastewater. The wastewater shall
the irrigation of golf courses cemeteries

be considered adequately disinfected if at
freeway landscapes and landscapes inoth-some

location in the treatment process the
er areas where the public has similarac-median

number of coliform organisms
cess or exposure shall be at all times anad-asequately disinfected oxidized wastewater.

does not exceed 23 per 100 milliliters
The

determined from the bacteriological results
wastewater shall be considered ad-

2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

652
Page 647 of 660



FOR EDUCATIONAL USE ONLY
59 Cal.App.4th 382 69 Ca1.Rptr.2d 231 97 Cal. Daily Op. Serv. 8821 97 Daily Journal D.A.R. 14255

Cite as 59 Cal.App.4th 382

Received

March 30 2011

Commission on
Page 5 State Mandates

equately disinfected if the median number statute or executive order imposes aman-ofcoliform organisms in the effluent does dated cost on such local agency or school

not exceed 23 per 100 milliliters as de- district. Former Rev. Tax. Code

termined from the bacteriological results of 2218 Stats. 1980 ch. 1256 7 p. 4249.

the last 7 days for which analyses have Estimated claims and reimbursement

been completed and the number of coli- claims were used to make specificde-form
organisms does not exceed 240 per mand against an appropriation made for

100 milliliters in any two consecutive the purpose of paying such claims. Ibid.

samples.
A similar structure distinguishing between

b Reclaimed water used for the irriga- test claims and various reimbursement

tion of parks playgrounds schoolyards claims or entitlement claims continues

and other areas where the public has simil- presently in Government Code sections

ar access or exposure shall be at all times 17521-17522.

an adequately disinfected oxidizedcoagu-lated
clarified filtered wastewater or a

At the time in question the statutorypro-wastewater
treated by a sequence of unit

cedure provided that if the Board found a

processes that will assure an equivalent de-
mandate it did not determine the amount

gree of treatment and reliability. The
to be reimbursed to the test claimant

wastewater shall be considered adequately
rather the Board then adopted a statewide

disinfected if the median number of coli-
cost estimate which was reported to the

form organisms in the effluent does not ex-
Legislature. Stats. 1980 ch. 1256 p. 4246

ceed 2.2 per 100 milliliters as determined
et seq. Stats. 1982 ch. 734 p. 2911 et

from the bacteriological results of the last
seq. It was the State Controller whode-7

days for which analyses have been com-
termined specific amounts to bereim-pletedand the number of coliform organ-
bursed after the Legislature appropriated

isms does not exceed 23 per 100 milliliters
funds for that purpose. Ibid.

in any sample. FN6 Former Revenue and Taxation Code

On October 1 1982 SMWD filed a test claim
section 2231 provided in part a The

FN5
with the Board alleging the regulatory amend

state shall reimburse each local agency for

ment relating to the use of reclaimed wastewater
all costs mandated by the state as defined

constituted a new program or higher level of ser-
in Section 2207.... Stats. 1982 ch. 1586

vice. The test claim was made pursuant to
formleý

3 p. 6264.

Revenue and Taxation Code section 2231
FN6

Government Code section 17561

which required reimbursement to local agencies for

provides in part a The state shallreim-costsmandated by the state see now Gov. Code

17561
FN7

and former Revenue and Taxation
burse each local agency and school district

FN8 for all costs mandated by the state as

Code section 2207 subdivisions a and b
defining costs mandated by the state. See now

defined in Section 17514....

Gov. Code 17514.
FN9

The test claim also FN8 Foriner Revenue and Taxation Code

cited section 6 fn. 1 aiate. 389
section 2207 provided in part Costs

FN5 At the time in question test claim
mandated by the state means any increased

meant the first claim filed with the State

costs which a local agency is required to

Board of Control alleging that a particular

incur as a result of the following a
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Any law enacted after January 1 1973 claimed water and because if local agencies do

which mandates a new program or an in- choose to use it they can recover the cost in

creased level of service of an existing pro- charges made to purchasers of the water.

gram b Any executive order issued

after January 1 1973 which mandates a
On January 19 1984 the Board adopted

new program ..... Stats. 1980 cli. 1256
Parameters and Guidelines establishing criteria

4 pp. 4247-4248.
for payment of claims to water districts pursuant to

this mandate. Former Rev. Tax. Code 2253.2

The test claim did not invoke other subdi- Stats. 1982 ch. 734 10 pp. 2916-2917 Gov.

visions of former Revenue and Taxation Code 17557.

Code section 2207 concerning c Any

executive order issued after January 1
On May 31 1984 the Board amended itsParamet-1973

which i implements or interprets a
ers and Guidelines to provide for reimbursement of

state statute and ii by such implementa-
SMWDs cost of preparing and presenting the test

tion or interpretation increases program
claim.

levels above the levels required prior to
In June 1984 the Board pursuant to formerReven-January1 1973. .. h Any stat-ue and Taxation Code section 2255

FN10submit-uteenacted after January 1 1973 orexec-utiveorder issued after January 1 1973
ted to the Legislature a statewide cost estimate of

which adds new requirements to an exist-
$14 million for this mandate. The Legislature did

not appropriate any funds for the mandate in 1984.

ing optional program or service and

thereby increases the cost of such program FN10 Former Revenue and Taxation Code

or service if the local agencies have no
section 2255 provided At least twice

reasonable alternatives other than to con- each calendar year the Board of Control

tinue the optional program. Stats. 1980 shall report to the Legislature on thenurn-ch.
1256 4 pp. 4247-4248. Since these ber of mandates it has found and theestim-subdivisionswere not invoked we have no ated statewide costs of such mandates.

need to consider them. Such report shall identify the statewide

FN9 Government Code section 17514
costs estimated for each such mandate and

provides Costs mandated by the state
the reasons for recommendingreimburse-means

any increased costs which a local
ment.... Immediately on receipt of suchre-agency

or school district is required to in-
port a local governmental claims bill shall

cur after July 1 1980 as a result of any
be introduced in the Legislature. The local

statute enacted on or after January 1 1975
government claims bill at the time of its

introduction shall provide for anappropri-or
any executive order implementing any

statute enacted on or after January 1 1975
ation sufficient to pay the estimated costs

which mandates a new program or higher
of such mandates pursuant to theprovi-sionsof this article. Stats. 1980 ch.

level of service of an existing program

within the meaning of Section 6....
1256 20 p. 4255.

On July 28 1983 the Board determined the

amended regulations imposed state mandated costs.

In so doing the Board rejected the position of state

agencies seeking denial of the claiin on the ground

that local agencies are not mandated to use re-

The current provision is contained inGov-ernmentCode section 17600 which

provides At least twice each calendar

year the commission shall report to theLe-gislatureon the number of mandates it has
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found pursuant to Article 1commencing find the existence of funds reasonably available

with Section 17550 and the estimated without a full evidentiary hearing. Rather than use

statewide costs of these mandates. This re- the Boards statewide estimate the court believed it

port shall identify the statewide costs es- needed to know the amount to which each water

timated for each mandate and the reasons district would be entitled before it could determine

for recommending reimbursement. whether there were funds reasonably available in

the budget. The trial eourt ruled the exact amount

In 1985 the Legislature included an appropriation of money to be reimbursed to the Districts hadnev-ofalmost $14 million for this state-mandated cost
er been determined and referred the matter to aref-in

the budget but the Governor vetoed the appro- eree to make that determination.

priation.

In 1986 a bill including $945000 for the subject

mandate was introduced but the bill was noten-acted.
On January 27 1987 SMWD filed in the trial court

a petition for writ of mandate pursuant to Code of

Civil Procedure section 1085. The petition sought

an order directing 1 the State Controller to issue a

warrant to pay the States obligation to SMWD for

its costs mandated by the state and 2 the State

Treasurer to pay the Controllers warrant. 390

At a hearing the trial court upheld the Boardsde-cision
that the amended regulations required ahigh-er

level of service and held the doctrines of waiver

and collateral estoppel applied to that decision

such that the state by failing to challenge the

Boards decision witl-iin the three-year statute of

limitations was barred from challenging it now.

However the trial court did allow the state to argue

that the amended regulations did not come within

the definition of program as that word hadre-centlybeen defined in County of Los tingeles v.

State of Califoniia 1987 43 Cal.3d 46 56 233

Cal.Rptr. 38 729 P.2d 202.

The trial court recognized that since there was no

appropriation for this mandate in the state budget

the court could not grant the relief sought by

SMWD an order directing the Controller to issue a

warrant and the Treasurer to pay it unless the court

found the existence of funds reasonably available in

the state budget which could be tapped for thispur-pose.The trial court stated it was not prepared to

In February 1989 a court-appointed referee began

evidentiary hearings to determine the amount ofre-imbursement
for each water district.

In 1989 the Legislature repealed former Revenue

and Taxation Code section 2207 fn. 8 aatedefin-ingcosts mandated by the state. Stats. 1989 ch.

589 7 p. 1978.

On July 29 1994 appellants filed in the trial court

a motion for judgment on the pleadings/motion to

dismiss arguing repeal of former Revenue andTax-ationCode section 2207 destroyed any right tore-imbursementand divested the court of jurisdiction

to proceed. The motion also revisited the issue

presented to and rejected by the Board that thewa-ter
districts authority to levy fees defeated afind-ing
that the costs were reimbursable.

In February 1995 the trial court issued its ruling

denying appellants motion for judgment on the

pleadings and for dismissal. The court in its minute

order determined repeal of former Revenue and

Taxation Code section 2207 in 1989 had notdes-troyedthe Districts right to reimbursementpursu-ant
to the Boards decision because the Boardsde-cisionwas reduced to final judgment before the

statutory repeal. The court said the Boards 391

decision on July 28 1983 became final in July

1986 when the applicable three-year statute oflim-itations
for seeking judicial review lapsed. The

Boards decision therefore conclusively established

the Districts right to reimbursement and appellants

were collaterally estopped from challenging the

Boards decision. The court further said no discern-
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ible injustice or public interest precluded this ap- State Mandates formerly the Board of

plication of collateral estoppel rather justice Control shall not find costs mandated by

would be furthered by allowing the Districts to en- the state as defined in Section 17514 in

force their right to reimbursement as established by any claim submitted by a local agency or

the Board. school district if after a hearing thecoin-mission
finds that d The local

The trial court further said the statutory authority of
agency or school district has the authority

the Districts to levy service charges and assess- to levy service charges fees orassess-mentsFormer Rev. Tax. Code 2253.2 subd. ments sufficient to pay for the mandated

4 FN11
Stats. 1982 ch. 734 10 p. 2916O

FN1Z program or increased level of service.

Gov. Code 17556 did not barreimburse-ment
for state-mandated costs. When the Board At a further hearing concerning the amount owed to

determined that the 1978 amendment of the regula- each water district the trial court stated it had erred

tions establishing reclamation criteria imposed re- in referring the matter to a referee and should have

imbursable state-mandated costs it rejected the ar- rendered a judgment directing the Controller tode-gumentof the State Departments of Health Services termine the amounts owed.

and Finance that the costs were not reimbursable

pursuant to former Revenue and Taxation Code On June 3 1996 the trial court entered a judgment

section 2253b4 and implicitly determined in ac-
stating 1 the Boards decision was final at the time

cordance with the presentation of Santa Margarita
the petitions were filed in the trial court 2 392

Water District that the Districts did not have suf-
the state mandate is a program for whichreim-ficient

authority to levy service charges and assess-
bursement is due under County of Los Angeles v.

ments to pay for the increased level of service inan-
State of California supra 43 Cal.3d 46 3 the

dated by the 1978 regulatory amendment. This im- court having concluded it was inappropriate for the

plicit determination resolving a mixture of legal
court to determine amounts of reimbursement the

and factual issues became final and binding on re-
Controller was directed to make that determination.

spondents under the doctrine of collateral estoppel
The court directed issuance of a writ commanding

when they failed to seek judicial review of the
the Controller to determine the amounts due to the

Boards decision within the three-year limitations
Districts.

period.
Appellants appeal from the judgment.

FN11 At the time SMWD filed its test

claim former Revenue and Taxation Code

section 2253.2 provided in part b The

Board of Control shall not find areimburs-able
mandate ..

in any claim submitted by

a local agency if after a hearing the

board finds that 4 The local

agency has the authority to levy service

charges fees or assessments sufficient to

pay for the mandated program or level of

service. Stats. 1982 ch. 734 10 p.

2916.

FN12 Government Code section 17556

provides in part The Commission on

The Districts filed a cross-appeal but we dismissed

the cross-appeal pursuant to stipulation of the

parties.

Discussion

1. Appealability

la Because the petition sought an order directing

the Controller to issue a warrant and the Treasurer

to pay a warrant but the judgment merely ordered

the Controller to determine amounts without dis-
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posing of those matters and because the record re- nothing further remains to be done by the trial

flected the trial courts recognition that it could not court. According to appellants the Controller after

order issuance or payment of warrants unless it de- determining what amounts are due is supposed to

termined appropriated funds for such expenditures submit that amount to the Legislature to appropriate

were reasonably available in the state budget
FN13

the funds though the judgment contains no such

Carntel Valley Fire Protection Dist. v. State of direction. Appellants assert that if the Legislature

California 1987 190 Cal.App.3d 521 538-541 does not appropriate the funds the Districtsrem-234Cal.Rptr. 795-a determination requiring an edy would be to file a new action in the superior

evidentiary hearing wliich was not held-we reques- court to enforce the courts prior order and tocom-ted
supplemental briefing on the question whether pel payment out of funds already appropriated and

the judgment was a fmal appealable judgment as reasonably available for the expenditures.Appel-opposed
to an interlocutory judgment. lants assert it is thus premature to consider whether

appropriated funds are reasonably available to pay

FN13 The petition for writ of mandate al-
any reimbursement due.

leged there was a continuouslyappropri-ated
State Mandates Claims Fund upon The Districts supplemental brief while agreeing

which the Legislature had placed restric- the judgment is a final appealable judgmentdis-tions
which on their face made the fund in- putes appellants view of what happens after the

applicable to the mandate at issue in this Controller determines the amounts. The Districts

case. The petition further alleged these re- maintain the trial court intended for appellants to

strictions were unconstitutional such that pay the amounts determined by the Controllerdes-upon
a judicial declaration of their uncon- pite the judgments failure so to state. The Districts

stitutionality there would exist funds reas- claim the unresolved factual question of theexist-onablyavailable to pay SMWD. The trial ence of available appropriated funds in the budget

court made no ruling on these matters. In is merely an administrative detail which need not

this appeal we need not and do not decide be addressed by the court except in a proceeding to

the propriety of the remedy sought by the enforce the judgment in the event appellants refuse

Districts. to pay.

2 An appealable judgment or order is a jurisdic- Both sides are wrong. Nothing in the judgmentre-tional
prerequisite to an appeal. Code Civ. Proc. quires the Controller to submit an appropriations

904.1 9 Witkin Cal. Procedure 4th ed. 1997 Ap- bill to the Legislature and appellants cite noau-peal13-14 pp. 72-73. thority that would require such a procedure-which

would duplicate steps previously undertaken in this

3 An interlocutory judgment is not appealable case without success. Nor does anything in the

generally a judgment is interlocutory if anything judgment call for issuance or payment of warrants.

further in the nature of judicial action on the part of Carinel Valley Fire Protection Dist. v. State of

the trial court is essential to a final determination of
California supra 190 Cal.App.3d 521-a casedis-the

rights of the parties. Lyon v. Goss 1942 19 cussed in the trial court and on appeal-recognized

Cal.2d 659 669-670 123 P.2d 11. that a court violates the separation of powersdoc-ib
In their supplemental briefs both sides main-

trine if it purports to compel the Legislature toap-propriatefunds but no such violation occurs if the

tain the judgment is a final appealable judgment but
court orders payment from an existingappropri-fordifferent reasons. Both sides are wrong. 393
ation. Id. at pp. 538-539. Thus the Districts view

Appellants assert the judgment is final because
of this matter as an administrative detail for a later
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postjudgment enforcement proceeding is unsuppor- mandate the appellate court is ordinarily confined

ted. to an inquiry as to whether the findings andjudg-mentof the trial court are supported by substantial

We recognize this litigation arises from a test evidence. Evans v. UnemploymentIns. Appeals Bd

claim which merely determines whether a state- 1985 39 Cal.3d 398 407 216 Cal.Rptr. 782 703

mandated cost exists. See fn. 5 ante. Perhaps no P.2d 122. However where the facts areundis-issueof payment should arise at all at the test claim
puted and the issues present questions of law the

stage though neither side so argues. appellate court is not bound by the trial courts de-

In any event the judgment plainly leaves matters

undecided.

cision but may make its own determination. Ibid.

III. Collateral Estoppel

We conclude the judgment is interlocutory and

therefore not appealable. We first address the trial courts determination that

appellants were collaterally estopped fromchallen-Neverthelesson our own motion we shall exercise
ging the Boards determination of state-mandated

our discretion to treat the appeal as a writ petition cost except for the ability to address the effect of a

and shall grant review on that basis. 394More- new Supreme Court case defining program. The

hart v. Coiniry of Santa Barbara 1994 7 Ca1.4th
trial court stated the Boards decision became final

725 743-744 29 Cal.Rptr.2d 804 872 P.2d 143 for collateral estoppel purposes in July 1986 when

treating appeal as writ petition is authorized means the statute of limitations for judicial reviewex-forobtaining review of interlocutory judgments. pired.

We shall exercise our discretion to treat the appeal

as a writ petition in the interest of justice and judi- Appellants contend the trial court erred in applying

cial economy because the merits of the dispositive collateral estoppel because there was no final

issues have been fully briefed both sides urge re- judgment for collateral estoppel purposes since

view and the judgment compels the Controller to the amount of reimbursement had yet to bedeterm-engagein complex factfinding determinations ined.

which may be moot if the trial court erred on the

merits of the mandate issues. Given the difficulties 5 We conclude it is not necessary to decide the

in discerning how the former statutory process of parties dispute as to whether the requirements of

test claims was supposed to work in practice we
administrative collateral estoppel are met because

believe the interests of justice and judicial economy
even assuming the elements are met the doctrine of

are best served by reviewing the judgment rather
collateral estoppel should be disregarded pursuant

than dismissing the appeal.
to the public interest exception. 395

We stress however that our review is limited to

contentions raised in the briefs-which do not raise

issues of the propriety of the remedy sought by the

Districts. We express no view on whether therem-edysought by the Districts was an available orap-propriateremedy.

II. Standard of Review

4 In reviewing the trial courts ruling on a writ of

Thus our Supreme Court declined to applycollat-eral
estoppel in a state-mandated costs case in City

of Sacrainento v. State of California 1990 50

Cal.3d 51 64-65 266 Cal.Rptr. 139 785 P.2d 522

Sacramento II. There a city and a county filed

claims with the Board seeking subvention of costs

imposed by a statute Stats. 1978 ch. 2 p. 6 et seq.

referred to in Sacran7ento II as chapter 2/78

which extended mandatory coverage under the state

unemployment insurance law to include state and
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local governments. The Board found there was no taxpayers statewide will suffer unjustly thecon-state-mandated
program and denied the claims. On sequences of the states continuing obligation to

mandamus the trial court overruled the Board and fund the chapter 2/78 costs of local agencies....

found the costs reimbursable. We affirmed the trial Sacrarnento II supra 50 Cal.3d at p. 64 originalit-court
in a published opinion. City of Sacramento alics. 396

v. State of California 1984 156 Cal.App.3d 182

203 Cal.Rptr. 2581 Sacramento I. On remand
The Supreme Court also rejected the argument that

the Board determined the amounts due on the
res judicata applied. Of course res judicata and

claims but the Legislature refused to appropriate
the rule of final judgments bar us from disturbing

the necessary funds. The city filed a class action
individual claims or causes of action on behalf of

seeking among other things payment of the state- specific agencies which have been finallyadjudic-mandated
costs. The trial court granted summary

ated and are no longer subject to review.

judgment for the state on the grounds the statute did Citations. However the issues presented in the

not impose state-mandated costs. The Supreme
current action are not limited to the validity of any

Court upheld the trial courts decision.
such finally adjudicated individual claims. Rather

they encompass the question of defendantssubven-The
Supreme Court in Sacrarnento II rejected the tion obligations in general under chapter 2/78.

local agencies argument that the state was collater- Sacraniento II snpra 50 Ca1.3d at p. 65 originalit-ally
estopped from relitigating the issue whether a alics.

state-mandated cost existed because Sacrainento I

finally decided the matter. Sacranaento II supra
If this courts opinion finding a reimbursableman-50 Cal.3d at p. 64. The Supreme Court said date in Sacraniento I did not constitute a finaladju-Generally

collateral estoppel bars the party to a
dication precluding further consideration of the

prior action or one in privity with him from relit-
matter a fortiori the Boards decision in the instant

igating issues finally decided against him in the
case does not constitute a final adjudicationpre-earlier

action. Citation. .. But when the issue is a
cluding further consideration. Thus here as inSac-questionof law rather than of fact the prior determ- rmnento II the issues presented are not limited to

ination is not conclusive either if injustice would
the validity of any finally adjudicated individual

result or if the public interest requires that relitiga-
claim but encompass the question of subvention

tiori not be foreclosed.... Citation.
obligations in general under the regulatoryamend-ment

of wastewater purification standards. If the

Even if the formal prerequisites for collateral es- Boards decision is wrong but unimpeachabletax-toppelare present here the public-interest excep- payers statewide would suffer unjustly thecon-tion
governs. Whether chapter 2/78 costs are reim- sequences of a continuing obligation to fund the

bursable under article XIII B and parallel statutes costs of local water districts. We reject theDis-constitutes
a pure question of law. The state was tricts argument that no public interest exists in this

the losing party in Sacratnento I and also the only case because only a few local entities are involved.

entity legally affected by that decision. Thus strict

application of collateral estoppel would foreclose The Districts suggest application of the publicin-anyreexamination of the holding of that case. The terest exception to collateral estoppel would nullify

state would remain bound and no other persoil
the legislative intent to avoid multiple proceedings

would have occasion to challenge the precedent.
by creating a comprehensive and exclusiveproced-ure

for handling state mandated costs issues in the

Yet the consequences of any error transcend those administrative forum. E.g. Gov. Code 17500.

which would apply to mere private parties. If the
FN14

However we are bound by Supreme Court

result of Sacramento I is wrong but unimpeachable authority applying the public interest exception in a
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state-mandated costs case. Attto Eqttity Sales Inc. ments of Section 6....

v. Sztperi.or Conrt 1962 57 Cal.2d 450 39720
Cal.Rptr. 321 369 P.2d 937. Moreover contrary

In light of the Supreme Courts decision inSacra-to
the Districts implication the administrative de- tnento II we disregard earlier authority of aninter-cision

is not the final word the statutory scheme
mediate appellate court which appliedadministrat-authorizes

judicial review of the administrative de-
ive collateral estoppel to a question of law in a

cision. Gov. Code 17559 former Rev. Tax. state-mandated costs case without expressdiscus-Code
2253.5 Stats. 1977 ch. 1135 12 p.

sion of the public interest exception. CartnelVal-3650.
Additionally the instant judicial proceeding

ley Fire Protection Dist. v. State of California

was initiated by the Districts not by appellants.
supra 190 Cal.App.3d at p. 536.

Thus in this case application of the public interest
We conclude that insofar as appellants contentions

exception to collateral estoppel is not creating mul
present questions of law the public interestexcep-tipleproceedings.
tion to administrative collateral estoppel governs

FN14 Goven7ment Code section 17500 and we shall therefore address the legal arguments

provides in part The Legislature fmds raised in appellants brief.

and declares that the existing system for

reimbursing local agencies for the costs IV. Authority to Levy Fees

of state-mandated local programs has not

provided for the effective determination of 6a Appellants contend that even if the regulatory

the states responsibilities under Section 6 amendment is a new program for state mandated

...
The Legislature finds and declares that costs purposes the Districts authority to levy fees

the failure of the existing process to ad- defeats a determination that the costs arereimburs-equatelyand consistently resolve the com- able. We agree.

plex legal questions involved in the

de-terminationof state-mandated costs has led
At the time SMWD filed its test claim formerRev-to

an increasing reliance by local agencies
enue and Taxation Code section 2253.2 provided in

and school districts on the judiciary andparttherefore
in order to relieve unnecessary b The Board of Control shall not find areimburs-congestionof the judicial system it isne-cessaryto create a mechanism which is

able mandate pursuant to either Section 2250 of

capable of rendering sound quasi-judicial

this code or to Section 905.2 of the Government

Code in any claim submitted by a local agency or

decisions and providing an effective means

of resolving disputes over the existence of
school district pursuant to subdivision a of Sec

state mandated local programs. It is the
tion 2218 if after a hearing the board finds that

intent of the Legislature in enacting this

part to provide for the iinplementation of

Section 6 .. and to consolidate theproced-ures
for reimbursement of statutes spe-

4 The local agency or school district has theau-cified
in the Revenue and Taxation Code thority to levy service charges fees or assessments

with those identified in the Constitution.
sufficient to

ýaylýor
the mandated program or level

Further the Legislature intends that the
of service.

N
Stats. 1982 ch. 734 10 p.

Commissionon State Mandates as a quasi-
2917 Stats. 1980 ch. 1256 15 pp. 4253-4254.

judicial body will act in a deliberative
398

manner in accordance with the require
FN15 This case presents no issue concern-

2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

660 Pace 655 of 660



FOR EDUCATIONAL USE ONLY
59 Cal.App.4th 382 69 Cal.Rptr.2d 231 97 Cal. Daily Op. Serv. 8821 97 Daily Journal D.A.R. 14255

Cite as 59 Cal.App.4th 382

Received

March 30 2011

Commission on
Page 13 State Mandates

ing any distinction between service 1917 may in lieu in whole or in part of raising

charges fees or assessment as used in the money for district purposes by assessment make

statute. The parties on appeal frame the is- water available to the holders of title to land or the

sue in terms of the authority to levy fees. occupants thereon and may fix and collect charges

We adopt their usage for the sake of sim- therefor. The charges may include standby charges

plicity. to holders of title to land to which water may be

made available whether the water is actually used

The same provision is

currentlylC6
contained in Gov-

or not. The charges may vary in different months

ernment Code section 17556.
FN

and in different localities of the district tocorres-FN16
Government Code section 17556

pond to the cost and value of the service and the

district may use so much of the proceeds of the

provides in part The commission
charges as may be necessary to defray the ordinary

formerly the Board shall not find costs
operation or maintenance expenses of the district

mandated by the state as defined in Sec

tion 17514 in any claim submitted by a

and for any other lawful district purpose.

local agency or school district if after a We agree this statute on its face authorizes theDis-hearingthe commission finds that ..trict to levy fees sufficient to pay the costsin-d The local agency or school district volved with the regulatory amendment. We thus

has the authority to levy service charges shall conclude the Board erred in finding a right to

fees or assessments sufficient to pay for reimbursement despite this authority to levy fees

the mandated program or increased level of and we shall conclude appellants are notcollater-service....
ally estopped from pressing this point.

The facial constitutionality of this provision was The Districts do not dispute they have authority to

upheld in County of Fresno v. State of California levy fees for the costs involved in this case. Instead

1991 53 Cal.3d 482 280 Cal.Rptr. 92 808 P.2d they argue the real issue is whether they had 399

235. The Fresno court rejected an argument that sufficient authority. They claim this issue was a

the statute was facially unconstitutional as conflict- mixed question of law and fact and appellants

ing with section 6 fn. 1 ante which contains no should be collaterally estopped from raising it.

exclusion of reimbursement where the local agency
FN17

has authority to levy fees. Section 6 requiressub-vention
only when the costs in question can be re- FN17 The Districts assert appellants are

covered solely from tax revenues. 53 Cal.3d at p. relying on evidence that was not before the

487. Government Code section 17556 subdivision Board. However they do not explain what

d effectively construes the term costs in the they mean or give us any reference toap-constitutional
provision as excluding expenses that pellants brief. We therefore disregard the

are recoverable from sources other than taxes. Such assertion.

a construction is altogether sound. County of

Fresno v. State of California supra 53 Cal.3d at p.
We agree with appellants that the public interestex-487ý

ception to collateral estoppel should be applied

here because the issue presents a pure question of

Here appellants contend that at all pertinent times law. The Districts tried to make it a factual issue

the water districts have had authority to levy fees to but we shall explain why the facts presented by the

cover the costs at issue in this case. They cite provi- District were immaterial.

sions such as Water Code section 35470 which

provides Any district formed on or after July 30 Thus in proceedings before the Board where Wa-
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ter Code section 35470 was cited to the Board by to assess fees and charges and then the critical

state agencies SMWD did not argue it lacked 400 phrase sufficient to pay for the mandated

authority to levy fees for this purpose. Instead costs thats the condition with sic which they

SMWD argued and presented evidence that it cannot satisfy.

would not be economically desirable to do so.

SMWD submitted declarations stating that ratesne-cessaryto cover the increased costs would render

the reclaimed water unmarketable and woulden-courageusers to switch to potable water. SMWD
maintained that imposition of higher fees on users

would contravene the legislative policy expressed

in Water Code section 13512 which directs the

d k 11 bl t s to encoura ee s essrt

We proved that the Board of Control hearing

through economic evidence. We proved it through

testimony that the market was absolutely inelastic

in terms of reclaimed water and potable water that

if you raise the price of reclaimed water over the

potable water that people would then buy thepot-able
water and thats all in the record.

p gia e a postate to un e And so we showed that even though we have the

development of wastewater reclamation facilities.

authority it was not sufficient to pay .....

The Board made no express finding concerning this

issue. The record contains only the Board minutes

which reflect a motion was made To find aman-dateand continue the issue regarding the claimants

ability to levy a service charge to the parameters

and guidelines process. There was no second to

the motion. A motion was then made to find the

regulatory amendment contained a reimbursable

mandate. The motion carried. The minutes then

state Discussion Chairperson Yost disagreed with

the motion as she felt the claimant could recover

their costs by levying a service charge ..... The

Boards Parameters and Guidelines stated in part

If service charges or assessments were levied to

defray the cost of the new criteria the claim must

be reduced by the amount received from such

charges or assessment.

In proceedings before the trial court SMWDadmit-ted
the district had the authority to levy fees butar-guedexistence of authority was not enough and the

real question was whether it was economicallyfeas-ible
to levy fees sufficient to pay the mandated

costs. Thus SMWDs counsel stated at the hearing

in the trial court The state keeps focusing on the

question of whether the authority to issue to assess

fees and charges exists and we have nevercon-testedthat it didnt.

But the statute which says that the Board cannot

find the existence of a mandate if theres authority

We note the record also reflects comments by

SMWDs counsel to the trial court that itscustom-erswere paying the increased costs as an advance

against the states obligation. The court pointed out

users payment of increased costs disproved the

economic evidence SMWD had presented to the

Board that it could not raise its prices withoutlos-ing
its customers. The record also containsindica-tions

that the Districts funded the increased costs by

diverting money from other sources. As willap-pearwe need not address this evidence because it

is not relevant to the question of authority to levy

fees sufficient to fund the increased costs imposed

by the regulatory amendment which is a question

of law in this case.

The trial courts minute order stated the districts

authority to levy fees did not bar reimbursement for

state-mandated costs because the Board implicitly

determined the districts did not have sufficient

authority to levy fees to pay for the increasedser-vicemandated by the 1978 regulatory amendment

and this implicit determination resolving amix-tureof legal and factual issues became final and

binding on appellants under the doctrine ofcollat-eral
estoppel when they failed to seek judicialre-viewof the Boards decision within the three-year

limitations period.

On appeal appellants argue the sole inquiry is
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whether the local agency has authority to levy stances. However this construction cannot bere-fees
sufficient to pay the costs and it does not mat- conciled with the plain language of the statute and

ter whether the local agency for economic reasons would create a vague standard not capable ofreas-finds
it undesirable to exercise that authority. Ap- onable adjudication. Had the Legislature wanted to

pellants argue this presents a question of law such adopt the position advanced by the Districts it

that the public interest exception to collateral estop- would have used reasonable ability in the statute

pel would apply assuming the requirements of col- rather than authority.

lateral estoppel are otherwise met.
The question is whether the Districts have author-

We agree with appellants. 7 In construing stat- ity i.e. the right or power to levy fees sufficient to

utes our primary task is to determine the law- cover the costs. The Districts clearly have authority

makers intent. Broivn v. Kelly Broadcasting Co. to levy fees sufficient to cover the costs at issue in

1989 48 Cal.3d 711 724 257 Cal.Rptr. 708 771 this case. Water Code section 35470 authorizes the

P.2d 406. To determine intent we look first to the levy of fees to correspond to the cost and value of

words themselves. Ibid. If the language is clear the service and the fees may be used to defray

401 and unambiguous there is no need for con- the ordinary operation or maintenance expenses of

struction nor is it necessary to resort to indicia of the district and for any other lawful districtpur-the
intent of the Legislature ... Lungren v. Deaik- pose. The Districts do not demonstrate thatany-tnejian1988 45 Cal.3d 727 735 248 Cal.Rptr. thing in Water Code section 35470 limits theau-115755 P.2d 299. thority of the Districts to levy fees sufficient to

cover their costs.

6b Here the statute is clear and unambiguous. On

its face the statute precludes reimbursement where Thus the economic evidence presented by SMWD

the local agency has authority to levy fees suffi- to the Board was irrelevant and injected improper

cient to pay for the mandated program or level of factual questions into the inquiry.

service. The legal meaning of authority includes

the Right to exercise powers .. Blacks Law On appeal the Districts briefly argue economicun-Diet.
6th ed. 1990 p. 133 col. 1. The lay mean- desirability of levying fees constitutes a lack ofau-ingof autliority includes the power or right to

thority to levy fees sufficient to cover costs. They

give commands or take action ..... Websters
claim the evidence before the Board showed

New World Dict. 3d college ed. 1988 p. 92.
SMWD could not 402 increase its fees because

Thus when we commonly ask whether a police of-
it was already charging as much for reclaimed as it

ficer has the authority to arrest a suspect we was for potable water. However the cited portion

want to know whether the officer has the legal
of the record does not show SMWD could notin-sanction

to effect the arrest not whether the arrest
crease its fees but only that an increase would

can be effected as a practical matter.
render reclaimed water unmarketable andencour-ageusers to switch to potable water. The Districts

Thus the plain language of the statute precludes re- cite no authority supporting their construction of

imbursement where the local agency has the author- former Revenue and Taxation Code section 2253.2

ity i.e. the right or the power to levy fees suffi- now Gov. Code 17556 that authoriry to levy

cient to cover the costs of the state-mandated pro- fees sufficient to cover costs turns on economic

gram. feasibility. We have seen the plain language of the

statute defeats the Districts position.

The Districts in effect ask us to construe

authority as used in the statute as a practical 8 Since the issue in this case presented a question

ability in light of surrounding economic circum- of law we conclude the public interest exception to
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collateral estoppel applies. Sacrafnento II supra In a footnote the Districts make the passingcom-50Cal.3d at p. 64. ment In light of the adoption of Proposition 218

which added Articles XIII C and XIII D to theCali-The
Districts argue application of the public in-

fornia Constitution this past November 1996 the

terest exception in this case raises policy concerns
authority of local agencies to recover costs for

about the finality of administrative decisions on
many services will be impacted by the requirement

state-mandated costs because if collateral estoppel to secure the approval by majority vote of theprop-doesnot apply in this case it will never apply.
erty owners voting to levy or to increase property

However we merely hold in accordance with Su- related fees. See Section 6 Article XIII D. The

preme Court pronouncement that the public in-
Districts do not contend that the services at issue in

terest exception to collateral estoppel applies under
this appeal are among the many servicesim-thecircumstances of this case to this state- pacted by Proposition 218. We therefore have no

mandated cost issue which presents solely a ques- need to consider what effect if any Proposition

tion of law. 218 might have on the issues in this case.

The Districts argue any fees levied by the districts

cannot exceed the cost to the local agency to

provide such service because such excessive fees

would constitute a special tax. However thedis-tricts
fail to explain how this is an issue. No one is

suggesting the districts levy fees that exceed their

costs.

The Districts cite evidence presented to the referee

in the aborted hearing to determine amounts owed

to each District that SMWDs director of finance

testified SMWD has other sources of revenue from

other services it provides such as sewer service

maintains separate accounts and borrowed funds

internally from other accounts to cover costsin-curred
as a result of the subject mandate. TheDis-tricts

assert this testimony reflects that SMWD

recognized the legal limitations on its authority to

impose fees for the services that it provides.

However nothing in this evidence demonstrates

any legal limitations on the authority to levy thene-cessaryfees.

The Districts say appellants appear to believe the

Districts should require users of other services to

subsidize the Districts cost of reclaiming and

selling wastewater through excessive user fees.

However we do not read appellants brief as

presenting any such argument and in any event do

not base our decision on that ground. 403

We conclude the Districts were not entitled toreim-bursementof state-mandated costs because they

had authority to levy fees suffrcient to pay for the

level of service mandated by the 1978 regulatory

amendment. Appellants were not collaterallyes-toppedfrom raising this issue in the trial court. We
thus conclude the Districts mandamus petitions

should have been denied. We therefore need notad-dress
appellants contentions that 1 the regulatory

amendment did not constitute a new program or

higher level of service or 2 any right toreim-bursement
was abolished upon repeal of former

Revenue and Taxation Code section 2207.

Disposition

Let a peremptory writ of mandate issue directing

the trial court to vacate its judgment and enter a

new judgment denying the Districts petitions for

writ of mandate. Appellants shall recover their

costs on appeal.

Puglia P. J. and Nicholson J. concurred.

The petition of real parties in interest for review by

the Supreme Court was denied February 25 1998.

404

Cal.App.3.Dist.

Connell v. Superior Court
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Drew Bohan Executive Director

Commission on State Mandates

980 Ninth Street Suite 300

Sacramento CA 95814

Dear Mr. Bohan

LOS ANGELES REGIONAL WATER QUALITY CONTROL BOARDS RESPONSE TO
UPPER SANTA CLARA RIVER CHLORIDE REQUIREMENTS TEST CLAIM 1 0-TC-09

1. INTRODUCTION

The Santa Clara River is the largest river system in Southern California that remains in a

relatively natural state. Extensive patches of high quality riparian habitat exist along the length

of the river and its tributaries. The river also provides irrigation supply water for the agricultural

industry the largest industry in the watershed. Test Claim 1 0-TC-09 Upper Santa Clara River

Chloride Requirements Test Claim concerns the serious environmental problem of chloride

discharged from the Claimants point sources into the Santa Clara River as well as the efforts

of the Los Angeles Regional Water Quality Control Board Los Angeles Water Board to

ameliorate the problem through the adoption and approval of several planning documents that

set targets for chloride discharges within a multi-year implementation period.

The Los Angeles Water Board files this opposition to the Test Claim that was submitted by the

Santa Clarita Valley Sanitation District of Los Angeles County SCVSD or Claimant. This Test

Claim arises from Los Angeles Water Board Resolution No. R4-2008-0012 Amendment to the

Water Quality Control Plan for the Los Angeles Region to Adopt Site Specific Objectives and to

Revise the Upper Santa Clara River Chloride TMDL 2008 Resolution. The Claimant seeks

reimbursement of over $250 million in estimated costs of implementing provisions contained in

the 2008 Resolution during fiscal years 2009 to 2011.

The Water Quality Control Plan for the Los Angeles Region Basin Plan contains water quality

standards for waters of the United States in the Los Angeles region. The federal Clean Water

Act requires the states and in this case the Los Angeles Water Board to establish water

quality standards for such waters. As part of the water quality standards required by the Clean

Water Act the board adopted water quality objectives for the Santa Clara River and established

1

Federal Water Pollution Control Act FWPCA 33 U.S.C. 1251 et seq.. The federal Act is referred to herein by

its popular name the Clean Water Act and the code sections used are those for the Clean Water Act.

666



Received

July 29 2011

commission on

state mandates

Drew Bohan Executive Director - 2 July 29 2011

a numeric target of 100 mg/L of chloride based on the most sensitive beneficial use of the

Santa Clara River agricultural use. These water quality standards apply to all persons who

discharge pollutants to the Santa Clara River.

The 2008 Resolution amended the Basin Plan to among other things adopt site-specific

objectives for chloride in the Santa Clara River that are less stringent than the generally

applicable water quality objectives that apply to other major dischargers to the Santa Clara

River provided the Claimant implements the alternative water resources management AWRM
program2 that it requested the board to approve. The 2008 Resolution also amended the Basin

Plan to modify the Santa Clara River Chloride total maximumdaily load TMDL3 which allows

the Claimant to carry out its chosen alternative. Thus the Claimant chose how it would comply
with its Clean Water Act requirements. Notably absent from the Test Claim is any discussion of

the fact that the Los Angeles Water Board adopted the 2008 Resolution at the Claimants own

request.

Article XIIIB Section 6 of the California Constitution provides whenever the Legislature or

any state agency mandates a new program or higher level of service on any local government
the State shall provide a subvention of funds to reimburse that local government for the costs of

the program or increased level of service.

The 2008 Resolution does not require subvention for various reasons. First as a threshold

matter it does not require a new program or higher level of service. The Los Angeles Water

Boards adoption of water quality standards for chloride and a chloride TMDL was a

nondiscretionary duty required by the federal Clean Water Act and the challenged provisions

are not unique to local entities. Second the challenged provisions are required by the federal

Clean Water Act its implementing regulations and federal agency guidance. Even if the 2008

Resolution was interpreted as going beyond federal law any cost increases that result solely

from additional state requirements are de minimis. Third the challenged provisions are not

subject to reimbursement because the Claimant has the ability to comply with these provisions

through charges and fees and is not required to raise taxes. Lastly the Claimant requested

that the board adopt the 2008 Resolution the Claimant itself developed and promoted the very

provisions of the regulation that it is now claiming to be an unfunded state mandate.

The 2008 Resolution resulted from an unprecedented multi-year collaborative process involving

the Claimant several water agencies and purveyors the Los Angeles Water Board and other

stakeholders. That process entailed numerous meetings and discussions often led by the

Claimant. Despite the complexity of the issues involved what emerged in the 2008 Resolution

was enthusiastically supported by Claimants. Therefore the costs are not subject to

reimbursement because the Claimant themselves developed and proposed the very tasks

challenged by the Test Claim.

2
See infra Section III.C. for a discussion of the AWRM program.

3
See infra Section III.C. for a discussion of the Chloride TMDL.
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The Claimant contends that the 2008 Resolution mandates the Claimant to establish and

implement several new or modified programs and activities that are not required by federal law.

The Claimant seeks a determination that these water quality objectives for chloride and related

implementation tasks are unfunded state mandates for which it should receive reimbursement

in the hundreds of millions of dollars.

The Claimant contends that the provisions of the 2008 Resolution are subject to reimbursement

because they are not required by federal law and that the 2008 Resolution imposes new

programs or existing programs that constitute a higher level of service. The Claimant also

alleges that none of the exceptions in Government Code section 17556 that would bar recovery

of costs apply. Finally it claims that it lacks authority to assess service charges fees or

assessments sufficient to pay for the mandated activities.

III. BACKGROUND AND HISTORY

This section provides background and historical information on the chloride issues in the Upper
Santa Clara River watershed.

A. Environmental Setting

The Santa Clara River is the largest river system in Southern California that remains in a

relatively natural state. The river originates in the San Gabriel Mountains in Los Angeles

County crosses Ventura County and eventually flows into the Pacific Ocean between the cities

of San Buenaventura Ventura and Oxnard. Municipalities within the Santa Clara River

watershed include Santa Clarita Newhall Fillmore Santa Paula and Ventura. The Santa

Clara River is divided into several segments called reaches for regulatory purposes.

Extensive patches of high quality riparian habitat exist along the length of the river and its

tributaries. The river and its tributaries are home to two types of endangered and rare aquatic

species the unarmored three-spine stickleback and the steelhead trout. One of the

Santa Clara Rivers largest tributaries Sespe Creek is designated a wild trout stream by the

State of California and a wild and scenic river by the United States Forest Service. In addition

the Santa Clara River drains to the Pacific Ocean through a lagoon that supports a large variety

of wildlife.

The predominant land uses in the Santa Clara River watershed include agriculture open space
and residential uses. Agriculture is the largest industry in the Santa Clara River watershed with

revenue from the agricultural industry estimated at over $700 million annually.4 Residential use

Final Staff Report Upper Santa Clara River Chloride TMDL Reconsideration and Conditional Site-Specific

Objectives for Chloride and Interim Wasteload Allocations for Sulfate and Total Dissolved Solids California

Regional Water Quality Control Board - Los Angeles Region Jan. 2009 p. 12 2008 Staff Report.
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is rapidly increasing both in the upper and lower watershed. The number of housing units in the

watershed is estimated to increase by 187 percent from 1997 to 2025.5

In the 1960s the Sanitation Districts of Los Angeles County LACSD built two wastewater

treatment plants in the City of Santa Clarita to cope with the demand of urban development.

The Valencia Water Reclamation Plant Valencia WRP and the Saugus Water Reclamation

Plant Saugus WRP are both owned and operated by the Santa ClaritaValley Sanitation

District which is part of LACSD.6 The Valencia and Saugus WRPs are two major point sources

that discharge chloride to the Santa Clara River. The sources of the chloride are primarily

contained in water imported from Northern California for the Santa Clarita Valley water supply

and chloride added by domestic uses such as water softeners and treatment processes such
as the disinfection process. The Saugus and Valencia WRPs treat municipal sewage but

pass chlorides through their treatment systems so that the chloride discharges into the Upper
Santa Clara River.7 Chloride levels in the Upper Santa Clara River and in underlying

groundwater basins have increased over the past three decades due to increased salt loadings

from these sources. As Claimants state in their Test Claim neither the Valencia WRP nor the

Saugus WRP is designed to remove chloride during the treatment process.$

B. Statutory and Regulatory Scheme

The quality of our nations water is governed by acomplex statutory and regulatory scheme ..

that implicates both federal and state administrative responsibilities.9 In order to understand

the federal mandate that required the Los Angeles Water Board to adopt requirements

concerning chloride in the Santa Clara River some background of the statutory and regulatory

scheme is necessary to place the facts here into context.

1. Federal Law - The Clean Water Act

In 1972 in a dramatic response to accelerating environmental degradation of rivers lakes and

streams in this country Congress enacted amendments to the Federal Water Pollution

5
Ibid.

6
The Santa Clarita Valley was historically served by the County Sanitation District Number 26 of Los Angeles

County Saugus WRP and County Sanitation District Number 32 of Los Angeles County Valencia WRP. Both of

these Districts were collectively referred to as the County Sanitation Districts of Los Angeles County or CSDLAC in

previous documents related to the Upper Santa Clara River Chloride TMDL. These two districts were merged into a

single district the Santa Clarita Valley Sanitation District of Los Angeles County or SCVSD as of July 1 2005.

A map of the Upper Santa Clara River and location of the WRPs is included as an attachment for reference.

$
Test Claim p. 4.

g

City of Burbank v. State Water Resources Control Bd. 2005 35 Cal.4th 613 619.

10
The Commission has received a variety of test claims involving municipal stormwater permits. The laws and

regulations pertaining to this Test Claim however are fundamentally different. Those laws and regulations involve

federal requirements for point source discharges to comply with water quality standards and TMDLs. Those

requirements are found in sections 301 and 303 of the federal Clean Water Act and do not involve the maximum
extent practicable standard pertaining to municipal stormwater permits.

Natural Resources Defense Council Inc. v.Costle D.C. Cir. 1977 568 F.2d 1369 1371.
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Control Act which as amended in 1977 is commonly known as the Clean Water Act.12 Its

stated goal is to restore and maintain the chemical physical and biological integrity of the

Nations waters by eliminating the discharge of pollutants into navigable waters.13

The Clean Water Act requires each state to establish water quality standards for each

waterbody within its jurisdiction and review them at least once every three years for appropriate

modifications.14 Water quality standards set the degree of water quality to attain or maintain.15

States must set water quality standards for all waters within their boundaries regardless of the

sources of the pollution entering the waters.16 At a minimum water quality standards must

include designated uses such as agricultural recreation navigation or the protection and

propagation of fish shellfish and wildlife water quality criteria that are established at levels

sufficient to protect the designated uses and an antidegradation policy to prevent degrading

waters. In designating uses of a water body and the appropriate criteria for those uses the

state shall ensure that its water quality standards provide for the attainment and maintenance of

the water quality standards of downstream waters.$ Water quality criteria are expressed in

numeric a specific amount or narrative form.

The Clean Water Act broadly segregates water pollution into two categories point sources and

nonpoint sources.19 To control and ultimately eliminate the discharge of point source pollutants

into waters permits are issued pursuant to the National Pollutant Discharge Elimination System

NPDES program.20 Under this approach discharges from point sources are illegal unless

issued an NPDES permit that includes technology-based controls and such other requirements

to implement water quality standards.21 Nonpoint sources are not regulated under the NPDES

program. The United States Environmental Protection Agency U.S. EPA may allow states to

adopt and administer NPDES permit programs. In California the State Water Resources

Control Board State Water Board and the nine regional water quality control boards regional

water board are charged with implementing the federal NPDES program.22

12
See generally 33 U.S.C. 1251 et seq.

13
Id. at 1251a.

14
Id. at 1313a c1 40 C.F.R. 131.4.

15
See generally 33 U.S.C. 1313.

16
Pronsolino v. Nastri 9th Cir. 2002 291 F.3d 1123 1127.

17
40 C.F.R. 131.6 131.10-131.12.

$
Id. at 131.10a.

19
Point source means any discernable confined and discrete conveyance such as pipe ditch channel tunnel

or conduit. The Clean Water Act does not define nonpoint source pollution but it has been generally described as

discharges that do not qualify as point sources. 33 U.S.C. 136214.
20

Id. at 1342.

21
Id. at 1311a-b1.

22
See Wat. Code 13370 see also Memorandum of Agreement between the U.S. Environmental Protection

Agency and the California State Water Resources Control Board Sept. 29 1989 attached as Exhibit 2 to the Test

Claim.
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NPDES permits help ensure that the discharge of pollutants does not cause or contribute to an

exceedance of water quality standards for a particular body of water. Waterbodies that do not

meet water quality standards are considered impaired. Therefore under Clean Water Act

section 303d each state must identify and rank the waters within its boundaries that do not

meet water quality standards.23 These substandard waters are placed on the states Clean

Water Act section 303d List of Water Quality Limited Segments also known as the 303d
List or Impaired Waters List.s24 For each listed waterbody the state is required to establish a
TMDL for each pollutant impairing the water quality standards in that waterbody.25 In California

TMDLs are generally developed and adopted by a regional water board. Regional waterboard-adoptedTMDLs require approval by the State Water Board and the State of California Office of

Administrative Law OAL.26 In addition both the identification of impaired waters and TMDLs
established for those waters must be submitted to U.S. EPA for approval.27 If U.S. EPA

disapproves a states submitted TMDL U.S. EPA must establish its own TMDL.2$

A TMDL represents the maximum amount of a specific pollutant that can be
discharged

or

loaded into a waterbody on a daily basis without violating water quality standards.2 A TMDL
considers both anthropogenic and natural background sources of the pollutant. To develop the

TMDL a state evaluates the cumulative impacts of all point and nonpoint sources of a specific

pollutant as well as natural background and creates a pollution budget that allocates the

loadings of the pollutant among the sources that discharge to the affected waterbody.30 A
TMDL assigns a wasteload allocation a portion of the TMDLs total pollutant load to each point

source that requires an NPDES permit. A TMDL also assigns load allocations to all nonpoint

sources. Thus expressed as a calculation a TMDL equals the sum of the individual wasteload

allocations for point sources plus load allocations for nonpoint sources plus natural background
levels.31 A TMDL must be established at a level necessary to implement the applicable

narrative and numeric water quality standards with seasonal variations and a margin of safety

23
33 U.S.C. 1313d1A 40 C.F.R. 130.7b.

24
Section 303d of the Clean Water Act is codified at 33 U.S.C. 1313d.

25
Id. at 1313d1C. See also Friends of the Earth Inc. v. U.S. EPA D.C. Cir. 2006 446 F.3d 140 holding that

the Clean Water Act unambiguously requires states to establish TMDLs for waters failing to achieve water quality

standards.

26
Gov. Code 11353 subd. b.

27
33 U.S.C. 1313d2.

28
Ibid.

29 40 C.F.R. 130.2fi 130.7c1.
30

The Clean Water Act does not define total maximum daily load. The U.S. EPAs regulations break it into a

wasteload allocation for point sources and a load allocation for nonpoint sources. Id. 130.2g-i. If a water

has only one point source discharger the TMDL is the sum of that point source wasteload allocation plus the load

allocations for any nonpoint sources of pollution and natural background sources tributaries or adjacent segments.

TMDLs can be expressed in terms of either mass per time toxicity or other appropriate measure. If best

management practices or other nonpoint source pollution controls make more stringent load allocations practicable

then wasteload allocations can be made less stringent. Thus the TMDL process provides for nonpoint source

control tradeoffs. Id. 130.2i.

31

Id.130.2.
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which takes into account any lack of knowledge concerning the relationship between effluent

limitations and water quality.32

Under the Clean Water Act TMDLs are not self-implementing meaning that U.S. EPA cannot

directly enforce implementation of a TMDL once it is established.33 However once a TMDL is

approved by U.S. EPA NPDES permits must be consistent with the wasteload allocations3a

and states may take whatever additional permitting or cleanup actions under state law that are

necessary which can include further controls on both point and nonpoint pollution sources.35

TMDLs established under Clean Water Act section 303d function primarily as informational

tools and planning devices36 the TMDL provides a quantitative assessment of water quality

problems contributing sources of pollution and the pollutant load reductions needed to restore

and protect the beneficial uses of an individual waterbody.

2. State Law - The Porter-Cologne Water Quality Control Act

Californias Porter-Cologne Water Quality Control Act Porter-Cologne Act which was
enacted in 1969 establishes a statewide policy and program for water protection.37 Under the

Porter-Cologne Act nine regional water boards regulate the quality of waters within their

regions under the purview of the State Water Board.38 The Los Angeles Water Board protects

ground and surface water quality in the Los Angeles region including the coastal watersheds of

Los Angeles and Ventura counties along with very small portions of Kern and Santa Barbara

counties.39

Each regional water board must adopt water
qualitýr

control plans commonly called basin

plans for all areas within their respective region.4 Such plans are akin to a land use plan for

waterbodies and must be periodically reviewed and may be revised when necessary.41 Basin

plans must designate the beneficial uses to be protected against water quality degradation
water quality objectives and a program of implementation needed for achieving water quality

32
33 U.S.C. 1313d1C 40 C.F.R. 130.7c1.

33
See City of Arcadia v. State Water Resources Control 8d. 2006 135 Cal.App.4th 1392 1414-1415 A TMDL

does not by itself prohibit any conduct or require any actions. Instead each TMDL represents a goal that may be

implemented by adjusting pollutant discharge requirements in individual NPDES permits or establishing nonpoint

source controls. A TMDL forms the basis for further administrative actions that may require or prohibit conduct with

respect to particularized pollutant discharges and waterbodies.

34
40 C.F.R. 122.44dviiB.

35
See e.g. Alaska Center for the Environment v. Reilly W. D. Wash. 1991 762 F.Supp. 1422 1424.

36
See Pronsolino supra 291 F.3d at p. 1129. TMDLs are primarily informational tools that allow the states to

proceed from the identification of waters requiring additional planning to the required plans. Citing Alaska Center

for the Environment v. Browner 9th Cir. 1994 20 F.3d 981 984-85.

37
See generally Wat. Code 13000 et seq.

38
Id. at 13000 13100 13200 13241 13242.

39
Id. at 13200 subd. d.

40
Id. at 13240.

41
Ibid. requiring periodic review 33 U.S.C. 1313c1 requiring review every three years.
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objectives.42 Beneficial uses are equivalent to designated uses under the Clean Water Act

water quality objectives are also equivalent to water quality criteria under the Clean Water

Act. Thus for state waters subject to the federal Clean Water Acts jurisdiction a basin plans
beneficial uses and water quality objectives serve as federal water quality standards. In

regulating water quality in California a regional water board has no discretion to set limitations

that are less stringent than what the Clean Water Act demands.43 Because basin plans

implement the Clean Water Act any water quality standards must protect the most sensitive of

any designated beneficial uses.44

Beneficial uses of the waters of the state include domestic municipal agricultural and

industrial supply power generation recreation aesthetic enjoyment navigation and

preservation and enhancement of fish wildlife and other aquatic resources or preserves.a5

Water quality objectives are the limits or levels of water quality constituents or characteristics

which are establishes for the reasonable protection of beneficial uses of water or the prevention

of nuisance within a specific area.46 A program of implementation for achieving water quality

objectives must include at a minimum a a description of the nature of actions which are

necessary to achieve the objectives including recommendations for appropriate action by any

public or private entity b a time schedule for the actions to be taken and c a description of

surveillance to be undertaken to determine compliance with objectives.47 A TMDL is considered

such a program of implementation as they are programs to implement existing federal water

quality standards.

Basin plans are foundational water quality documents and recognizing their quasi-legislative

nature they are subject to special rulemaking provisions of the Administrative Procedure Act

APA.48 When a regional water board designates beneficial uses adopts or revises water

quality objectives or adopts programs of implementations including TMDLs it does so by

amending its basin plan. After adoption by a regional water board a basin plan and any
amendments thereto must be approved by the State Water Board and OAL before becoming
effective.49 In addition U.S. EPA must approve any basin plan amendments involving waters of

the United States.50 Like TMDLs water quality objectives are not self-implementing. Once set

and approved the regional water boards implement water quality objectives through waste

discharge permits and other programs.

42
Wat. Code 13050 subd. j.

43
City of Burbank supra 35 Cal.4th at p. 620 Wat. Code 13370 13372.

44
40 C.F.R. 131.11a1.

45
Wat. Code 13050 subd. f.

46
Id.at 13050 subd. h 13241.

47
Id. at 13242.

48
Gov. Code 11353.

49
Wat. Code 13245 13246 Gov. Code 11353 subd. b5.

50
33 U.S.C. 1313c3 40 C.F.R. 131.20c.
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In 1975 the Los Angeles Water Board adopted the Water Quality Control Plan for the Santa

Clara River Basin and the Water Quality Control Plan for the Los Angeles River Basin. These

two plans were superseded in 1994 by adoption of a single comprehensive Water Quality

Control Plan for the Los Angeles Region Basin Plan. Consistent with federal and state law

the Los Angeles Water Board has reviewed and amended the Basin Plan on a regular basis

making revisions where necessary.

Regulation of chloride in the Upper Santa Clara River watershed has a long and complex

history. The Los Angeles Water Board first established water quality objectives for chloride in

most of the regions waterbodies including the Santa Clara River in 1975. For the Santa Clara

River watershed the numeric water quality objectives for surface waters for chloride were

90 mg/L for Reach 5 and 80 mg/L for Reach 6.51 At that time the water quality objectives for

chloride were based on background concentrations of chloride in accordance with the federal

and state antidegradation policies.52 When the water quality objectives for chloride were

established the Los Angeles Water Board assumed that chloride concentrations in the

imported water supply53 would remain relatively low. However after 1975 chloride

concentrations in the imported water supply into the Los Angeles Region increased. In 1978
the board modified the water quality objectives for chloride in the Upper Santa Clara River from

90 and 80 mg/L for Reaches 5 and 6 respectively to 100 mg/L for both reaches.54 A maximum
concentration of 100 mg/L remains the water quality objective for Reaches 5 and 6 today.55

As noted above chloride is a very serious problem in the Santa Clara River watershed. During

the late 1980s the effects of drought greatly increased the concentration of chloride in supply

water imported from Northern California. In the Santa Clara River watershed a significant

amount of chloride loading also occurs from the use of water softeners by businesses and

residents.56 Because the Valencia and Saugus wastewater treatment plants are not designed

51
Los Angeles Water Board Water Quality Control Plan Report Santa Clara River Basin 4A March 1975 Table

4-1 p. 1-4-10. The upper Santa Clara River includes Reaches 5 and 6 which are located upstream of the Blue Cut

gauging station that lies west of the Los Angeles - Ventura County line between the Cities of Fillmore and

Santa Clarita. The lower Santa Clara River includes Reach 4 which is near the City of Santa Paula.

52
Californias antidegradation policy is contained in State Water Board Resolution 68-16 Statement of Policy with

Respect to Maintaining High Quality Water in California. The federal antidegradation policy is set forth in 40 C.F.R.

131.12.

53
Santa Clarita Valleys potable water supply consists of imported surface water from Northern California and local

groundwater and surface water which is blended together and distributed to local water retailers/purveyors. The

imported water supply is brought into the Santa Clarita Valley through complex delivery systems such as the

California State Water Project and the federal Central Valley Project.

54
See 1978 Revisions to the Water Quality Control Plan for the Santa Clara River Basin 4A.

55
Los Angeles Water Board Water Quality Control Plan for the Los Angeles Region Basin Plan for the Coastal

Watersheds of Los Angeles and Ventura Counties adopted June 13 1994 Table 3-8 pp. 3-12 attached as

Exhibit 4 to the Test Claim.

56
Water softeners are used to treat hard water caused by an excess of minerals like calcium and magnesium. In

the Santa Clarita River watershed the supply water is considered hard making water softeners a popular choice for

residents and businesses. However while water softeners remove minerals like calcium and magnesium a

byproduct of the water softening process is brine water which is very high in chloride. This brine water eventually
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to treat chloride in the wastewater elevated levels of chloride continue to persist in the Upper
Santa Clara River and affect water quality. Wastewater disinfection by chlorine injection at

these two WRPs further increases chloride levels in effluent.

In 1990 the Los Angeles Water Board adopted Resolution 90-04 Effects of Drought-Induced

Water Supply Changes and Water Conservation Measures on Compliance with Waste

Discharge Requirements within the Los Angeles Region. This resolution commonly referred to

as the Drought Policy was intended to provide short-term and temporary relief to dischargers

who were unable to comply with effluent limits for chloride in NPDES permits. For those

dischargers who qualified for relief under the Drought Policy the board temporarily allowed

chloride concentrations in the dischargers effluent to be the lesser of 1 250 mg/L or 2 the

chloride concentration of supply water plus 85 mg/L.57 This policy however did not modify any
water quality objectives in the Basin Plan. The board renewed the Drought Policy in 1993 and

again in 1995 because the chloride levels in supply waters remained higher than the chloride

levels before the onset of the drought.

In 1997 the Los Angeles Water Board adopted Resolution No. 97-02 Amendment to the

Water Quality Control Plan to Incorporate a Policy for Addressing Levels of Chloride in

Discharges of Wastewaters. This resolution known as the Chloride Policy rescinded the

Drought Policy and revised the chloride water quality objectives for the Los Angeles River

Rio Hondo and San Gabriel River. However the board did not revise the water quality

objectives for chloride in the Santa Clara River watershed due to the potential for future adverse

impacts to agricultural resources in Ventura County.58 To address compliance problems with

meeting effluent limitations for chloride the board granted temporary variances to certain

dischargers in the Santa Clara River watershed including the Valencia and Saugus WRPs by

providing surface water interim effluent limits of 190 mg/L in the Santa Clara River.59 These

interim limits extended for three years following approval of the Chloride Policy.61

In 1998 Reaches 5 and 6 of the Upper Santa Clara River appeared for the first time on the

states federally required 303d List of impaired waterbodies for chloride.61 Beneficial uses of

the Upper Santa Clara River including agricultural supply water and groundwater recharge

were listed as impaired due to excessive chloride concentrations in the Upper Santa Clara

River which did not meet the 100 mg/L water quality objective for chloride.

In 2002 as required by section 303d of the Clean Water Act the Los Angeles Water Board

amended its Basin Plan to incorporate a TMDL for chloride in the Upper Santa Clara River

gets flushed to the sewer which goes to one of the WRPs and then eventually is discharged to the Santa Clara

River. As noted above neither the Valencia nor Saugus WRP is designed to remove chloride.

57
Los Angeles Water Board Resolution 90-04 p. 2 attached as Exhibit 5 to the Test Claim.

58
Los Angeles Water Board Resolution 97-02 p. 4 Provision No. 2.

5s
Ibid.

so
Ibid.

61
1998 California 303d List and TMDL Priority Schedule approved by U.S. EPA May 12 1999 pp. 86-87.

Reaches 5 and 6 were designated on the 1998 U.S. EPA 303d list as Reaches 7 and 8 respectively.
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Chloride TMDL.62 At the time this TMDL was adopted there were key scientific uncertainties

regarding the sensitivity of crops to chloride and the complex interactions between surface

water and groundwater in the Upper Santa Clara River watershed. However the Chloride

TMDL source analysis found that the chloride sources are primarily contained in the imported

water supply from the State Water Project in Northern California and chloride added by

domestic uses including water softeners. These chloride sources are loaded into the Upper
Santa Clara River in effluent from the Saugus and Valencia WRPs that serve residents and

businesses in the Santa Clarita Valley. Approximately 70 percent of the total chloride loading

was attributable to the WRPs.63 The Chloride TMDL source analysis also showed that the

water quality objectives could not be met with source control alone and that some type of

advanced treatment would be necessary to protect the beneficial uses.64
Agricultural

beneficial

uses were noted as being the most sensitive beneficial use to be protected.
5

The Chloride TMDL assigned final wasteload allocations to all point sources including the

Valencia and Saugus WRPs. The final wasteload allocations were equal to the chloride

numeric water quality objective of 100 mg/L.66 The Chloride TMDL established a multi-year

implementation plan to attain the chloride water quality objectives.67 Accordingly the

Los Angeles Water Board also assigned interim wasteload allocations to the Valencia and

Saugus WRPs to provide the WRPs time to implement chloride source reduction complete

site-specific objective68 studies and make any necessary modifications or upgrades to the

WRPs to meet the water quality objective for chloride. In order to provide the WRPs time to

comply with the water quality objective the Chloride TMDL established average monthly interim

effluent limits of 200 mg/L and 187 mg/L and maximum daily effluent limits of 218 mg/L and

196 mg/L for the Saugus and Valencia WRPs respectively.69 These monthly and daily interim

effluent limits for chloride were set to expire two and a half years from the effective date of the

TMDL whereupon the existing water quality objective of 100 mg/L would continue in effect.70

Lastly the Chloride TMDL included a task for completion of planning design and construction

of advanced treatment facilities to treat effluent from the WRPs to reduce the chloride load and

to attain water quality standards.

62
Los Angeles Water Board Resolution R02-018 Amendment to the Water Quality Control Plan Basin Plan for

the Los Angeles Region to Incorporate a Total Maximum Daily Load for Chloride in the Upper Santa Clara River

Oct. 24 2002 Resolution R02-018 attached as Exhibit 12 to the Test Claim.

63
Resolution R02-01 8 at Attachment 2 p. 5 2008 Staff Report p. 9.

64
2008 Staff Report p. 9.

65
Resolution R02-018 at Attachment 2 p. 5.

66
Resolution R02-018 at Attachment 2 p. 6.

67
Id. at pp. 8-10.

68
If a water quality objective is inappropriate for a particular waterbody i.e. it does not protect the beneficial uses

or based on site-specific conditions a less stringent standard may be warranted a water quality objective that

differs from the applicable objective may be developed for the site. A regional water board may adopt site-specific

objectives whenever it determines in the exercise of its professional judgment that it is appropriate to do so.

69
Resolution R02-01 8 at Attachment 2 p. 6.

70
Ibid.

71
Id. at 9.
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The Chloride TMDL has since been revised in 2003 2004 2006 2007 and again in 2008 with

the last amendment serving as the basis for the Test Claim. The reasons and necessity for

each Basin Plan amendment are summarized below.

The 2003 Amendment

In February 2003 the State Water Board remanded the Chloride TMDL to the Los Angeles
Water Board due to concerns about the implementation plan and duration of the interim effluent

limits. The State Water Board directed the Los Angeles Water Board to consider a phased

approach so that the Los Angeles Water Board and Claimant could complete their respective

implementation tasks by specified dates and within 13 years from the effective date of the

TMDL and to allow the Claimant to complete special studies prior to planning and construction

of advanced treatment technologies.72 The State Water Board also directed the Los Angeles
Water Board to consider extending the interim effluent limits beyond the two and a half years so

that those limits could remain in effect during the planning and construction of advanced

treatment technologies.73

In July 2003 in response to the State Water Boards remand the Los Angeles Water Board

readopted the Chloride TMDL with a revised implementation plan. The revised implementation

plan extended the interim wasteload allocations and final compliance deadline to achieve the

final wasteload allocations to 13 years after the TMDL effective date.74 It also included two

additional special studies to address scientific uncertainty and several mandatory
reconsiderations of the Chloride TMDL by the Los Angeles Water Board. The 13-year period

included five years for special studies feasibility analysis and water quality objective revisions

if warranted followed by eight years for planning design and construction of the selected

remedy.75 The eight-year time schedule for planning design and construction was based on

comments submitted by the Claimant in October 2002 with a supporting engineering study that

eight years would be required to plan design and construct advanced treatment for chloride.76

The 2004 Amendment

During the time that the State Water Board and Los Angeles Water Board were considering the

Chloride TMDL the Los Angeles Water Board was considering the renewal of NPDES permits

72
State Water Board Resolution 2003-0014 p. 1 Provision 2a July 10 2003 attached as Exhibit 13 to the Test

Claim.

73
Id. at p. 2 Provision 2b.

Los Angeles Water Board Resolution R03-008 Amendment to the Water Quality Control Plan Basin Plan for the

Los Angeles Region to Incorporate a Total Maximum Daily Load for Chloride in the Santa Clara River July 10

2003 p. 3 Finding 11.

75
Id. at Attachment A pp. 4-6.

76
See MWH Final Report Cost Impacts for Compliance with a 100 mg/L Instantaneous Chloride Discharge Limit at

the Santa Clara Valley Water Reclamation Plants October 2002 p. 42.
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for the Valencia and Saugus WRPs. In 2003 Time Schedule Orders adopted

contemporaneously with the NPDES permits also included interim effluent limits for chloride

which differed from the interim wasteload allocations in the Chloride TMDL. Thus in May 2004
the Los Angeles Water Board revised the interim wasteload allocations assigned to the

Valencia and Saugus WRPs in the Chloride TMDL to conform to the interim effluent limits in the

Time Schedule Orders.$ The board also revised the implementation plan in the Chloride TMDL
to require the completion of several special studies that serve to characterize the sources fate

transport and specific impacts of chloride in the Upper Santa Clara River including impacts to

downstream reaches and underlying groundwater basins. The board maintained the 13-year

implementation schedule.79 This revised implementation schedule superseded the

implementation plan adopted in 2003.80 This revised Chloride TMDL was approved by the State

Water Board OAL and U.S. EPA and became effective in May 2005.

The 2006 Amendment

One of the first special studies an evaluation of the appropriate chloride threshold for the

reasonable protection of salt-sensitive agriculture such as avocados strawberries and nursery

plants was completed in September 2005. This special study entitled Literature Review

Evaluation LRE found a guideline concentrations range for chloride sensitivity for avocado of

100 to 120 mg/L of chloride.$ An independent technical advisory panel reviewed the LRE

study and the majority opinion found a similar range of 100 to 120 mg/L of chloride.82 Thus the

existing water quality objective of 100 mg/L was within the recommended range for the

reasonable protection of salt-sensitive crops.

Another collaborative report entitled Chloride Source Identification/Reduction Pollution

Prevention and Public Outreach Plan Chloride Source Report was completed in

November 2005. This report which the Claimant prepared identified sources of chloride in the

Upper Santa Clara River as well as strategies for reducing those sources. The Chloride Source

Report identified potable water supply as the largest source of chloride loading to the Upper

The Los Angeles Water Board issues time schedule orders pursuant to California Wat. Code 13300. The

purpose of such an order is to put a permittee on a schedule towards compliance with existing requirements.

78
Los Angeles Water Board Resolution 04-004 Revision of interim waste load allocation and implementation plan

for chloride in the Amendment to the Water Quality Control Plan for the Los Angeles Region to include a TMDL for

Chloride in the Upper Santa Clara River Resolution 03-008 May 6 2004 p. 2Finding 9. For the Saugus WRP the

interim wasteload allocation for chloride was the sum of State Water Project treated water supply concentration plus

114 mg/L as a 12 month rolling average. For the Valencia W RP the interim wasteload allocation for chloride is the

sum of State Water Project treated water supply concentration plus 134 mg/L as a 12 month rolling average. For

both the Saugus and Valencia WRPs at no time shall the interim wasteload allocations exceed 230 mg/L. Id. at

Attachment A p. 3.

g
Id. at Attachment A p. 7.

80
Id. at p. 3 Provision 1.

81 CH2MHLL Final Report Literature Review Evaluation Sept. 2005 Executive Summary p. VI. This study noted

that the avocado is known as one of the most sensitive species to chloride and that Ventura County produces the

second largest avocado crop in California. Id. at III-IV.

82
MIG Technical Advisory Panel Critical Review Report Sept. 26 2005 Ch. I Introduction and Summary of Key

Findings p. 5.
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Santa Clara River and self-regenerating water softeners as the second largest source of

chloride loading.83

In 2006 the Los Angeles Water Board revised the implementation plan for the Chloride TMDL.
The revised TMDL accelerated the final compliance date from 13 years to 11 years from the

effective date of the Chloride TMDL or from 2018 to 2016 based on findings from the LRE
study.84 The board shortened the phase for the completion of special studies but did not

shorten the eight-year planning design and construction phase.85

At that time stakeholders contemplated two options for implementation 1 advanced

treatment of effluent from the Valencia and Saugus WRPs and disposal of brine in the ocean

through an ocean outfall or 2 disposal of tertiary-treated effluent in the ocean through an

ocean outfall. Both options entailed construction of a pipeline from the WRPs to the ocean and

an ocean outfall.86

In 2007 the Claimant completed the Groundwater/Surface Water Interaction GSWI Model

special study. Stakeholders and an independent technical advisory panel reviewed and

approved the GSWI study as an appropriate and adequate modeling tool.87 The GSWI study

examined the feasibility of various implementation alternatives. Based on various modeling

scenarios the GSWI study predicted that none of the contemplated alternatives including the

two options mentioned above would achieve compliance with the existing water quality chloride

objective of 100 mg/L at all times and at all locations.$$ The GSWI study further indicated that

beneficial uses can be protected through a combination of site-specific objectives for surface

water and groundwater and reduction of chloride levels from the Valencia WRP effluent through

advanced treatment.89

As a result of the GSWI study and the anticipated costs of complying with the 100 mg/L
chloride water quality objective the Claimant developed an alternative water resources

management AWRM approach that could achieve attainment of site-specific objectives for

certain reaches of the Santa Clara River.90 The Claimant first proposed the AWRM approach

as part of the GSWI study to Los Angeles Water Board staff in 2007 and was further

83
Sanitation Districts of Los Angeles County Chloride Source Identification/Reduction Pollution Prevention and

Public Outreach Plan Nov. 2005 Executive Summary pp. 1-1 1-3.

$
Los Angeles Water Board Resolution R4-2006-016 Amendment to the Water Quality Control Plan for the

Los Angeles Region through Revision of the Implementation Plan for the Upper Santa Clara River Chloride TMDL
Resolution 04-004 Aug. 3 2006 Attachment A p 6.

85
Id. at p. 5 Finding 21.

86
2008 Resolution p. 3 Finding 12.

$
2008 Staff Report at p. 20.

$$
Id. at 20-21.

$g
Id. at 22.

90
See Geomatrix Draft Task 2B-2 Report-Assessment of Alternatives for Compliance Options Using the

Groundwater/Surface Water Interaction Model prepared for The Santa Clarita Valley Sanitation District of

Los Angeles County June 17 2008 pp. 19-31 Task 2B-2 Report.
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developed and refined through a series of meetings with stakeholders and board staff. The

Claimant participated extensively in and often facilitated weekly to bi-weekly meetings with

board staff91 and technical working groups with other stakeholders.92 To gain support for the

AWRM program it had developed the Claimant gave numerous presentations on the AWRM to

board staff State Water Board members93 downstream water users purveyors and other

stakeholders.94 The AWRM program consisted of the development of site-specific objectives

for chloride while protecting beneficial uses chloride source reduction actions through the

removal of self-regenerating water softeners a switch from chlorine-based disinfection to

ultraviolet disinfection at both WRPs chloride load reduction actions through advanced

treatment like reverse osmosis and microfiltration of a portion of the Valencia WRPs effluent

supplemental water to enhance assimilative capacity of local groundwater or surface water
alternative water supply to protect salt-sensitive agricultural beneficial uses during drought

conditions construction of extraction wells and pipelines and expansion of recycled water uses

with the Santa Clarita Valley.95 The Claimant demonstrated to stakeholders that the AWRM
program would address the chloride impairment in surface waters as well as the degradation of

groundwater downstream at a much lower cost than other implementation scenarios that had

been considered to achieve the original Chloride TMDL - approximately $250 million versus

$500 million.96

91 See e.g. Agenda and Meeting Summaries for meetings held on August 24 2007 whereby SCVSD staff asked its

consultant to draft a white paper on the regulatory framework that the Los Angeles Water Board could potentially

utilize to facilitate a potential alternative water management option September 7 2007 whereby SCVSDs
consultant presented Regulatory Framework for Alternative Water Management/Maximum Benefit Approaches for

the Upper Santa Clara Chloride TMDL October 5 2007 whereby SCVSD staff updated board staff on meetings

with water purveyors and indicated that SCVSD would commit funding to alternative water resource management
solution as long as it is cost effective solution and a win-win solution for all stakeholders October 12 2007

whereby SCVSD staff presented a PowerPoint presentation on the potential alternative compliance options under

consideration April 11 2008 whereby SCVSD presented a written summary and PowerPoint on the Alternative

Water Resource Management program May 30 2008 whereby SCVSD notified board staff of a possible MOU
with other stakeholders and June 20 2008 whereby SCVSD indicated progress was continuing on development of

a AWRM MOU with other stakeholders.

92
See e.g. Summary and Overviews of Technical Working Group TWG meetings held on November 27 2007

whereby SCVSD gave a presentation on potential alternative compliance options to the TWG January 8 2008

whereby SCVSD gave a series of presentation on possible alternatives for water management in Ventura County

and Los Angeles County including the AWRM February 19 2008 whereby SCVSD presented a PowerPoint on the

progress of the AWRM program and April 8 2008 whereby SCVSD gave a PowerPoint presentation on the AWRM
progress.

93
See e.g. Agenda and Meeting Summary for meeting held on October 12 2007 whereby State Water Board

member Frances Spivy-Weber was in attendance.

g
See e.g. Agenda and Meeting Summaries for meetings held on October 12 2007 and April 11 2008 see also

Summary and Overviews of TWG meetings held on November 27 2007 February 19 2008 and April 8 2008

whereby SCVSD gave a PowerPoint presentation on the AWRM progress.

95
Task 2B-2 Report pp. 19-31.

96
Santa Clarita Valley Sanitation District Proposed Sewer Service Charge Rate Increase Frequently Asked

Questions pp. 4-5 http//www.lacsd.org/civica/filebank/blobdload.aspBIobID5589 as of July 28 2011. These
relaxed limits would provide regulatory relief to reduce the cost of compliance from over $500 million for large scale

advanced treatment to meet original standards to $250 million for the Alternative Compliance Plan facilities to meet

relaxed standards 2008 Staff Report pp. 37-38.
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As a result the AWRM program had broad stakeholder support and was seen as acost-effectivesolution. The 2008 Resolution estimated an increase in sewer rates of $17.00 month

to fund the AWRM which would have brought Santa Clarita in line with the statewide average
sewer rate of $34.00 per month.97 Based on the Claimants data Santa Clarita residents

currently pay $16.58 per month for service charge rates.98 For comparison Los Angeles
residents pay $35.24 per month Ventura residents pay $25.00 per month and Ojai

Santa Paula and Fillmore residents pay $52.07 $77.21 and $82.00 per month respectively

for sewer charge rates.99

For the AWRM program to succeed the Los Angeles Water Board first needed to adopt

conditional site-specific objectives for chloride. Based on the significant water quality and water

supply benefits in both Los Angeles and Ventura Counties and the broad stakeholder support
Board staff agreed to take the regulatory steps necessary to recommend conditional chloride

site-specific objectives to the board.

The 2007 Amendment

To initially support development of the AWRM compliance option the Los Angeles Water Board

amended its Basin Plan in November 2007 to divide Reach 410 of the Santa Clara River into

two separate reaches Reaches 4A and 4B.101 The board found that this action would allow

the development of more geographically precise site-specific objectives for chloride.102 The

Claimant supported this action10 stating that the action to subdivide the reach will support

continued development of this AWRM option which represents a potential win-win situation for

water resources and water quality management in Los Angeles and Ventura County.o4

The Claimant Ventura County Agricultural Water Quality Coalition the United Water

Conservation District and Upper Basin Water Purveyors consisting of the Castaic Lake Water

Agency CLWA Valencia Water Company Newhall County Water District Santa Clarita Water

Division of the CLWA and the Los Angeles County Waterworks District No. 36 entered into a

memorandum of understanding MOU to implement the AWRM program.105 The MOU which

g
2008 Staff Report p. 38 costs are in 2007 dollars.

g$ LACSD website Santa Clarita Valley Sanitation District Proposed Sewer Service Charge Rate Increase

http//www.lacsd.org/info/industrial_waste/chloride_in_santa_clarita/proposed_sewer_service_charge_increase/def

ault.asp as of July 28 2011.

gg
Ibid.

ioo
Reach 4 of the Santa Clara River is located downstream from Reach 5 and extends to the City of Fillmore.

101
Los Angeles Water Board Resolution 2007-018 Amendment to the Water Quality Control Plan for the

Los Angeles Region to Subdivide Reach 4 of the Santa Clara River Nov. 1 2007.

102
2008 Resolution p. 4 Finding 16. Note that this action did not modify the water quality objective for chloride in

either Reach 4A or Reach 4B nor adopt a site-specific objective for chloride in Reach 4A or 4B.

103
Los Angeles Water Board Transcript of Proceedings Nov. 1 2007 p. 278 line 6 to p. 279 line 17.

104
Id. at p. 279 lines 10-13.

105
See generally Memorandum of Understandings for Implementation of an Alternative Water Resources

Management Program among the Santa Clarita Valley Sanitation Districts of Los Angeles County Upper Basin
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became effective on October 23 2008 specifies the agreed-upon responsibilities of the AWRM
Stakeholders for the implementation of ultra-violet light disinfection and advanced treatment

facilities i.e. microfiltration-reverse osmosis and brine disposal salt management facilities

i.e. extraction wells and water supply conveyance pipelines supplemental water i.e. water

transfers and related facilities and alternative water supplies for the protection of beneficial

uses. The Los Angeles Water Board was not a party to this MOU.

The 2008 Amendment

On December 11 2008 the Los Angeles Water Board adopted Resolution No. R4-2008-012

Amendment to the Water Quality Control Plan for the Los Angeles Region to Adopt Site

Specific Chloride Objectives and to Revise the Upper Santa Clara River Chloride TMDL the
2008 Resolution106 to fully support implementation of the Claimants AWRM program. This is

the resolution that is being challenged as an unfunded state mandate in this Test Claim.

The 2008 Resolution amended the Basin Plan to incorporate conditional site-specific objectives

for chloride for Reaches 4B 5 and 6 of the Santa Clara River and the groundwater basins

underlying those reaches and revised the Chloride TMDL. The Chloride TMDLs wasteload

allocations and implementation plan were all based on the conditional site-specific objectives for

chloride. The conditional site-specific objectives and conditional wasteload allocations are both

equal to 150 mg/L in Reaches 5 and 6 and 117 mg/L in Reach 4B this wasteload allocation

goes up to 130 mg/L when the State Water Project supply has levels of chloride greater than

80 mg/L.107 The Los Angeles Water Board determined that the conditional site-specific

objectives and conditional wasteload allocations were protective of beneficial uses when the

AWRM was implemented such as providing supplemental water supply to growers in Reach 4B

during drought conditions and exporting of chloride from the watershed such that the 1 0-year

cumulative net chloride loading to Reach 4B above 117 mg/L be zero or less. The Chloride

TMDL states that the conditional site-specific objectives for chloride shall only apply and

supersede the Basin Plan water quality objectives when chloride load reductions and/or chloride

export projects are in operation and are reducing chloride loading.108 Chloride load reduction is

based on operation of a reverse osmosis treatment plant treating 3 million gallons per day of

effluent at the Valencia WRP with chloride concentration of 50 mg/L plus water supply

chloride.109 Accordingly the site-specific objectives are conditioned on the Claimants full and

ongoing implementation of the AWRM program. It is therefore important to note that if the

Claimant does not build and operate the AWRM system the site-specific water quality

objectives for chloride will revert back to the current levels in the Basin Plan which are

100 mg/L.10 Thus the Claimant has a choice whether to implement the AWRM or not.

Water Purveyors United Water Conservation District and Ventura County Agricultural Water Quality Coalition Oct.

2008.

106
Los Angeles Water Board Resolution R4-2008-012 Dec. 11 2008 attached as Exhibit 1 to the Test Claim.

107
Id. at Attachment A pp. 2-3.

108
Id. at Attachment B p. 4.

109
Id. at Attachment B pp. 7-8.

10
Id. at p. 5.
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The Los Angeles Water Board also revised the Chloride TMDL by shortening the

implementation plan to 10 years from the effective date of the Chloride TMDL. Thus the

Claimant must attain compliance with the conditional site-specific objectives by May 2015.11 In

the interim the Chloride TMDL provides interim wasteload allocations to the Claimant based on

the chloride concentrations in source water and Saugus and Valencia WRPs current

performance.

At the December 2008 Board meeting the Claimant stakeholders and Los Angeles Water

Board staff expressed an unprecedented level of cooperation and support for the

2008 Resolution especially given the Chloride TMDLs long and contentious history.

Steve Maguin the Claimants Chief Engineer and General Manager provided unequivocal

support for adoption of the 2008 Resolution.12 In his closing remarks Mr. Maguin stated I

think we the Claimant have developed something very very good. Youre going to hear a lot

of people support it because it has a bright - a lot of very good ramifications.13 Phil Friess

Technical Services Department Head for the Claimant also expressed support for the board to

adopt the 2008 Resolution.14 In addition when describing the Claimants and other

stakeholders commitments to the proposed AWRM program Mr. Friess stated As the

discharger seeking site-specific objectives obviously the Santa Clarita Valley Sanitation District

is going to fund the AWRM elements including source control the facility upgrades the

Ventura County salt management facilities and purchase of supplemental water provision of

alternative water supply to Camulos Ranch.15

The 2008 Resolution was approved by the State Water Board the OAL and U.S. EPA and

became effective on April 6 2010.

Id. at p. 5 and Attachment B p. 20.

112
Los Angeles Water Board Transcript of Proceedings Dec. 11 2008 p. 56 lines 24-25. See generally p. 56

line 15 to p. 70 line 11 for the comments provided by Mr. Maguin and Phil Friess head of the Technical Services

Department for the Claimant.

113
Id. at p. 60 lines 22-25.

114
Id. at p. 70 lines 4-6 We think it does the best overall job and we hope youII adopt site-specific objectives to

support it.. Mr. Maguin and Mr. Friess also submitted a joint written comment letter on behalf of LACSD on the

proposed 2008 Resolution prior to the December 2008 Board meeting. In that letter the Claimant states The
Sanitation District strongly supports the proposed amendment to the Basin Plan because it provides for the

opportunity for the implementation of the Alternative Water Resources Management AWRM Program an

innovative watershed-wide and stakeholder-supported program to comply with the Upper Santa Clara River Chloride

TMDL. Since November 1 2007 various Los Angeles and Ventura County stakeholders within the Santa Clara

River watershed including the Sanitation District have worked together to develop the AWRM Program as a viable

alternative for Regional Board consideration. As evidence of its commitment the Claimant attached a copy of the

October 23 2008 MOU to its comment letter. The Claimant also stated In closing the Sanitation District would like

to reiterate its strong support for the Regional Board staffs recommendation to adopt conditional site-specific

objectives for chloride and urges the Regional Board to approve this important Basin Plan Amendment. The

Sanitation District believes that the proposed amendment to the Basin Plan and the resultant chloride site-specific

objectives necessary to implement the AWRM program will provide an opportunity to implement a solution to the

Chloride TMDL that provides the maximum benefit to the people of the State. Letter from Stephen R. Maguin and

Philip L. Friess to Tracy Egoscue dated November 14 2008.

15
Id p. at 67 lines 10-15.
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Pursuant to the 2008 Resolution the conditional wasteload allocations for the Saugus and

Valencia WRPs will be implemented through effluent limits receiving water limits and

monitoring requirements in NPDES permits. However to date the conditional wasteload

allocations have not yet been incorporated into the most recent NPDES permits for the Saugus
and Valencia WRPs which were both renewed in 2009. The 2009 permits maintain final

effluent limits for chloride in the amount of 100 mg/L.16

D. Claimants Proposed Rate Increases

To date the SCVSD Board of Directors
17

has refused to fund the AWRM program its own staff

developed promoted and urged the Los Angeles Water Board to implement.

At the May 26 2009 SCVSD Board of Directors public hearing which was about six months

after the Los Angeles Water Board adopted the 2008 Resolution the SCVSDs Board of

Directors considered a service charge rate increase that would raise rates from approximately

$15 per month per single-family home to $47 per month by FY 2015-2016.1
1$

After a hearing

on the matter the SCVSD Board of Directors voted to defer adoption of the proposed rate

increase to a future meeting.19 SCVSD Board Member Laurene Weste stated that she did not

believe all options have been explored yet and that she did not support the increase because it

is an unreasonable impact on homeowners.120 Chief Engineer and General Manager
Steve Maguin noted prior to the hearing that 42 protest letters were submitted with one letter

containing 12 signatures. He also stated that 150 emails of protests were also received as well

as seven telephone calls in protest.2

The SCVSD Board of Directors again considered a rate increase at its July 27 2010 public

hearing. The proposal was a four-year rate increase that would raise rates from $16.58 per

16
See generally Los Angeles Water Board Order No. R4-2009-0074 for Valencia WRP pp. 18 21 and Attachment

K Los Angeles Water Board Order No. R4-2009-0075 for Saugus WRP p. 16 20 and Attachment K. While the final

wasteload allocations for chloride based on the 2004 and 2006 amendments are incorporated into the permits those

final wasteload allocations are not yet in effect. Thus during the period of TMDL implementation the WRPs are

assigned interim effluent limits that cannot exceed 230 mg/L. The WRPs 2009 NPDES permits also include the

implementation tasks of the Chloride TMDL as amended in 2008 in Attachment K.

117
The SCVSD Board of Directors includes the mayor of Santa Clarita a designated member of the Santa Clarita

City Council and the chairperson of the Los Angeles County Board of Supervisors.

$
Minutes of the Adjourned Regular Meeting of the Board of Directors of the SCVSD May 26 2009 p. 2. The

minutes indicate that without the AWRM program based on what is known today the current service charge rate

projected out over the seven-year period would be about $23 per month per single-family home. At that point in time

2015-16 the AWRM is projected to add approximately $19 in capital needs and another $5 per month for

operation and maintenance of the new facilities for a total projected monthly service charge of approximately $47 in

2015-16. Thus $24 was the proposed increased rate relating to compliance with the AWRM program.

119

Id.atp.5.

120
ibid.

121
Id. at p. 3.
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month per single family home to $24.67 per month by FY 2013-2014.122 Mr. Maguin noted that

$3.92 of the proposed $8.09 monthly increase over four years was needed to support existing

facilities.123 He also stated a portion of the increase was to repay funds borrowed from the

capital improvement fund over the last several years during which rates were below those

recommended.124 The other approximate half remaining was for planning and design efforts

related to the facilities that are needed to comply with the chloride limits.
125

Prior to the hearing

the Claimant had received 7732 written protests from property owners.126 Following the public

hearing the SCVSD again rejected the proposed rate increases.127 In letters to the

Los Angeles Water Board the SCVSD stated that the Board of Directors declined to approve
the rate increases in 2009 and 2010 due to very strong public opposition.128 However in both

the 2009 and 2010 hearings while the opponents to the rate increases were likely vocal there

was not the necessary number of written protests to preclude SCVSD from passing rate

increases under Proposition 218.129 As of June 1 2010 there were 68897 parcels connected

to the sewerage system in the SCVSD service area.130 Thus the Claimant needed to receive at

least 34449 written protests from parcel owners prior to each hearing. Despite the fact that

there were insufficient numbers of written protests to preclude a rate increase under

Proposition 218 prior to both the May 26 2009 and July 27 2010 hearings 203 written protests

and 7732 written protests respectively the SCVSD Board of Directors still rejected the

proposed rates on both occasions.

On April 14 2011 the SCVSD held another public hearing to consider a proposal to increase

the sewer service charge rates over the next three years to provide solely for the continued

122
Santa Clarita Valley Sanitation District Notice of Public Hearing Regarding a Proposed Sewer Service Charge

Rate Increase June 11 2010 p. 2 at http//www.lacsd.org/civica/filebank/blobdload.aspBIobID5586 as of

July 28 2011 June 2009 Notice of Public Hearing Minutes of the Adjourned Regular Meeting of the Board of

Directors of the SCVSD July 27 2010 p. 4 June 2009 Minutes.

123
June 2009 Minutes p. 2.

124

ibid.

125
June 2009 Notice of Public Hearing p. 2.

126
June 2009 Minutes p. 2.

127

Id. at p. 4.

128
Letter from Stephen R. Maguin County Sanitation Districts of Los Angeles County to Samuel Unger

Oct. 14 2010 at p. 1 Letter from Stephen R. Maguin County Sanitation Districts of Los Angeles County to

Samuel Unger Nov. 4 201 at p. 1.

129
Under Proposition 218 added in 1996 no local government may impose extend or increase any tax e.g.

sewer rate unless and until that tax is submitted to the electorate and approved by a majority. A property owner

subject to a proposed rate increase can protest the proposed rate increase. However the protest must be in writing

and must be received by the local governmental body prior to or at the public hearing. The local governmental body
can take no action on the proposed rates if written protests are submitted by more than 50 percent of the affected

property owners. If sufficient protests are not received then the local governmental body can consider an increase

during a public hearing. Cal. Const. article XIII D 6 subd. c.
130

Letter from Stephen R. Maguin County Sanitation Districts of Los Angeles County to Council members
Responses to Comments Made during the May25 2010 City Council Meeting - Public Hearing on Proposed Rate

Increases June 1 2010 p. 12 M-6 at http//www.lacsd.org/civica/filebank/blobdload.aspBIobID5563 as of

July 28 2011.
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operation and maintenance of existing facilities and SCVSD Board-directed activities.13 The

proposed rate increase for existing facilities was $1.34 for FY 2011-12 $1.33 for FY 2012-13
and $1.33 for FY 2013-2014 thus totaling a $4 increase at the end of the three years.132 The

LACSD website explained that Board-directed activities included test claim for State

reimbursement of unfunded mandates legislative relief efforts evaluation of the potential use

of ultra-violet disinfection technology at the WRPs studies of water supply options and

continued negotiations with State regulators to develop a workable solution for the Santa Clara

community.
3

The website further states None of the proposed rate increase is being

budgeted for the development of facilities to control chloride in the Santa Clara River. Any rate

increases that may be necessary to support a chloride solution will not be proposed until an

acceptable plan is developed.s134 A
Proýosition

218 notice was mailed to each affected

property owner on February 25 2011.13 The SCVSD Board of Directors approved the

proposed rate increase to fund existing facilities.136

IV. THIS TEST CLAIM DOES NOT QUALIFY FOR SUBVENTION

The Claimant contends that the provisions of the 2008 Resolution are subject to reimbursement

because the Los Angeles Water Boards adoption of the chloride water quality objective of

100 mg/L its establishment of conditional site-specific objectives and its assignment of specific

interim and final wasteload allocations are not federal mandates. The Claimant further asserts

that these are new programs or existing programs that require a higher level of service and

that the Claimant has no fee authority sufficient to pay for the costs.

The Claimants contention that the 2008 Resolution is an unfunded state mandate is flawed on

various grounds including its misinterpretation of the law regarding unfunded mandates. The

2008 Resolution does not require subvention for four principal reasons. First the challenged

provisions of the 2008 Resolution do not mandate a new program or higher level of service.

Second the Los Angeles Water Boards establishment of the chloride water quality objective in

the Santa Clara River its resulting establishment of the Chloride TMDL when that objective was
not met and its resulting assignment of wasteload allocations to the Claimant are all federal

mandates required by the Clean Water Act and any cost increases that result solely from state

law requirements are de minimis. Third the Claimant not only proposed the AWRM program
for which it now seeks subvention but advocated and urged the Los Angeles Water Board to

131

Sanitation Districts of Los Angeles County SCVSD Proposed Sewer Service Rate Charge Increase at

http//www.lacsd.org/info/industrial_waste/chloride_in_santa_clarita/proposed_sewer_service_charge_increase/def

ault.asp as of July 28 2011.

132
Ibid. The Claimant further explained on its website that even with the proposed rate increases the service

charge rate in the SCVSD in the fourth year would be less than what other similar wastewater agencies are currently

charging. The website included a table showing the service charge rate comparison for several communities in

Los Angeles and Ventura counties.

133
Ibid.

134
Ibid.

135
Ibid. A generic copy of the Proposition 18 as referenced on its website is included as an attachment. This

notice is also available at http//www.lacsd.org/civica/filebank/blobdload.aspBIobID4352 as of July 28 2011.

136
Minutes of the Special Meeting of the Board of Directors of the SCVSD Apr. 14 2011 p. 3.
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incorporate the AWRM program into the Basin Plan. Finally the Claimant can avoid the

expenditure of tax monies by raising service charges fees or assessments to pay for

implementation of the provisions.

A. The Challenged Provisions of the 2008 Resolution Do Not Mandate a New Program or

Higher Level of Service on the Claimant

Article XIII B section 6a of the California Constitution provides whenever the Legislature or

any state agency mandates a new program or higher level of service on any local government
the State shall provide a subvention of funds to reimburse that local government for the costs of

the program or increased level of service. In order to obtain reimbursement the Claimant

must therefore prove either that 1 the program carries out the governmental function of

providing services to the public or 2 the laws which to implement a state policy impose

unique requirements on local governments and do not apply generally to all residents and

entities in the state.137 Statutes implementing Article XIII B section 6 clarify that no subvention

of funds is required if 1 the mandate imposes a requirement that is mandated by a federal

law or regulation and results in costs mandated by the federal government unless the statute

or executive order mandates costs that exceed the mandate in that federal law or regulation138

2 the local agency proposed the mandate139 or 3 the local agency has the authority to levy

service charges fees or assessments sufficient to pay.140 For the reasons set forth below not

only has the Claimant failed to establish that the 2008 Resolution mandates a new program or

higher level of service but also each of the three exemptions apply.

1. The Provisions of the Chloride TMDL Are Mandated by the Clean Water Act

As noted above the Clean Water Act requires the Los Angeles Water Board to establish water

quality
standards which consist of designated uses and water quality criteria to protect the

uses.
41

The federal Clean Water Act requires NDPES permits for point sources to comply with

the water quality standards.142 Waterbodies that do not meet water quality standards are

considered impaired. For each impaired waterbody the Los Angeles Water Board is required

by the Clean Water Act to establish a TMDL or plan for the waterbody to achieve water quality

standards. The Los Angeles Water Board first established water quality objectives for chloride

in the Upper Santa Clara River in 1975. Despite the various revisions to the Chloride TMDL
over the years the water quality objective of 100 mg/L for chloride designated in 1978 remains

the water quality objective today. Thus absent the 2008 Resolution the Claimant will have to

achieve compliance with the 100 mg/L wasteload allocation by 2015 and absent the Chloride

TMDL they would have to comply with the water quality standard.

137

County of Los Angeles v. State of California 1987 43 Cal.3d 46 56.

138
Govt. Code 17556 subd. c.

139

Id. at subd. a.

140
Id. at subd. d.

As noted above under the states Porter-Cologne Act nomenclature designated uses are referred to as

beneficial uses and water quality criteria are referred to as water quality objectives. The state and federal terms are

used interchangeably.

142
33 U.S.C. 1311 b1C see also City of Burbank supra 35 Cal.4th at p. 626.

687



Received

July 29 2011

commission on

state mandates

Drew Bohan Executive Director - 23 - July 29 2011

The Claimant argues that the Los Angeles Water Boards modification and re-modification of

the water quality objectives for chlorides as well as the boards adoption of specific

requirements in the TMDL for meeting these objectives were discretionary decisions made
outside of the Clean Water Act.143 This is incorrect. The Los Angeles Water Board has no

such discretion section 303 of the Clean Water Act mandates the state to adopt water quality

standards and TMDLs for waterbodies that fail to meet such standards.144 Earlier in its Test

Claim the Claimant even acknowledges that the adoption of water quality standards and

TMDLs are a federal mandate Section 303d of the Clean Water Act requires states to

continually identify those waters of the United States within their boundaries that do not meet

water quality standards .. and prepare TMDLs for those waters that will ensure re-attainment

of the standards through action by regulated dischargers.s145 The 2008 Resolution merely

continues and refines previous planning goals and objectives that were set forth in prior

versions of the Basin Plan and Chloride TMDL. The California Supreme Court has held that

for purposes of ruling upon a request for reimbursement challenged state rules or

procedures that are intended to implement an applicable federal law-and whose costs are in

context de minimus-should be treated as part and parcel of the underlying federal

mandate.a6

The Claimants insistence that the Los Angeles Water Board exercised discretion in this case

fails as a matter of law. Pursuant to Clean Water Act section 303 in 1975 the Los Angeles
Water Board adopted water quality standards for the Santa Clara River which included water

quality objectives for chloride. In 1998 Reaches 5 and 6 of the Santa Clara River appeared on

the states 303d List as impaired for chloride because the waterbody did not meet the chloride

water quality objectives. The Clean Water Act and the U.S. EPAs regulations make clear that

a TMDL must be developed for impaired waterbodies and that any TMDL must establish

wasteload allocations for each discharger to the waterbody. The board therefore had no true

choices147 it had to adopt a TMDL for chloride. True the Chloride TMDL has been revised over

time. However just because the Los Angeles Water Board revised the implementation plan of

its Chloride TMDL does not support the conclusion that the water quality objectives or the

Chloride TMDLs provisions are unfunded state mandates. Water quality standards are

adopted pursuant to the Clean Water Act and any TMDL is required to attain and maintain the

applicable water quality standards no matter how many times these regulatory mechanisms

are modified and amended.

Likewise the fact that the Los Angeles Water Board decides how to allocate the pollutant

loadings among the various dischargers determine the program of implementation and set

143
Test Claim p.9.

144
33 U.S.C. 1313.

145
Test Claim p.2 emphasis added.

146 San Diego Unified School District v. Commission on State Mandates 2004 33 Cal.4th 859 890.

147

Hayes v. Commission on State Mandates 1992 11 Cal.App.4th 1564 1581-1582. The test for determining

whether there is a federal mandate is whether compliance with federal standards is a matter of true choice that is

whether participation in the federal program is truly voluntary. Citing City of Sacramento v. State of California

1990 50 Cal.3d 51..
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various milestones for achieving water quality standards does not mean that the TMDLs
regulatory framework is an unfunded state mandate. The Claimant states that while the

Clean Water Act requires TMDLs to be prepared the Regional Water Board exercised its

discretion when assigning wasteload allocations to the Saugus and Valencia WRPs ....s14

The Claimant ignores the relevant law however. Title 40 section 130.2i of the Code of

Federal Regulations defines TMDL to mean the sum of the individual wasteload allocations

for point sources and load allocations for nonpoint sources and natural background. The

very act of assigning allocations is what comprises the TMDL a TMDL is not valid unless it

contains wasteload and load allocations. Therefore to protect beneficial uses the Los Angeles
Water Board had no choice but to assign wasteload allocations to each point source

discharger including the Claimant. This is especially true in light of the fact that the Claimant

operates two WRPs that are the primary sources of chloride to the Santa Clara River.149

The Claimant further asserts that acts to regulate water quality to protect downstreamsalt-sensitive
crops are not mandated by the Clean Water Act.150 This ignores the law. When

designating uses of a waterbody and the appropriate water quality criteria/objectives to protect

those uses states are required to ensure that water quality standards are adequate to protect

downstream uses.151 Moreover any water quality standards must protect the most sensitive of

any designated beneficial uses.152

The Claimant further argues that the Clean Water Act does not even require that agricultural

uses be protected at all. This also ignores the law. Clean Water Act section 303c2A
requires that water quality standards consist of the designated uses of the water and shall be

established taking into consideration their use and value for public water supplies propagation

of fish and wildlife recreational purposes and agricultural industrial and other

purposes ....15 The Claimant contends that the inclusion of the word consideration

somehow makes it a discretionary rather than mandatory designation. This erroneous

interpretation would make even uses based on the protection of fish wildlife and recreation

discretionary which is contrary to the Clean Water Acts stated goal that the protection and

propagation
of fish shellfish and wildlife and recreation in and on the water be achieved by

1983.
4 Such an interpretation would also conflict with federal regulations which require states

to designate appropriate water uses to be achieved and protected.155 Uses are categorized into

148
Test Claim p.21.

149 As further discussed below even this argument gets the Claimant nowhere. The assignment of an allocation to

the Claimant was no different than the allocation assigned other dischargers-regardless of the public nature of the

discharge. All the wasteload allocations were set to implement the water quality standard of 100 mg/I of chloride and

all dischargers were subject to the same wasteload allocation. In this sense the TMDL like the water quality

standard regulates with an even hand.

150

Test Claim p. 20.

151
40 C.F.R. 131.10b.

152
Id. at 131.11a1.

153

33 U.S.C. 1313c2A emphasis added See also 40 C.F.R. 131.2 131.10

154
33 U.S.C. 1251 a2. Another stated goal of the Clean Water Act is for all discharges of pollutants into

navigable waters be eliminated by 1985. 33 U.S.C. 1251 a1.
155

40 C. F. R. 131.10
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existing uses and designated uses. Existing uses are those uses
actuallýr

attained in the

waterbody whether or not they are included in the water quality standards.15 Designated
uses are those uses specific in water quality standards for each water body or segment
whether or not they are being attained.157 Thus if a use is an existing use for a waterbody

such as agriculture in the Santa Clara River then the waterbody must have that use in its

designated uses. As noted above states must adopt water quality criteria that protect

designated uses.158 And for waters with multiple use designations the water quality criteria

must support the most sensitive use.159 Therefore the Los Angeles Water Boards

establishment of water quality objectives to protect salt-sensitive agricultural uses downstream

of Reaches 5 and 6 of the Santa Clara River is federally mandated.

The Claimant also asserts that the Clean Water Act does not require the protection of so-called

off-stream agricultural uses because the use must occur in the water itself.160 The Claimants

basis for this assertion is the definition of existing uses. This argument fails. Claimants

construction would mean that protection of agricultural uses could only exist if someone is

growing crops in the river itself. It would also mean that the protection of water supply uses

could only exist if someone is actually drinking water in the river itself. Both results are not

supported by the Clean Water Act federal regulations or U.S. EPA guidance. U.S. EPA

regulations and guidance clearly require the protection of existing uses and the level of water

quality necessary to protect those uses.161

The Los Angeles Water Board takes issue with the Claimants attempts to challenge the

scientific validity of the underlying water quality objective of 100 mg/L for chloride in its Test

Claim. That water quality objective was established in 1978. A test claim is not the proper

forum to challenge the objective. In addition the Claimants assertions regarding how other

regional water boards or U.S. EPA have protected agricultural uses and the specific water

quality standards that they have established for chloride for waterbodies in their jurisdictions are

irrelevant to this Test Claim.162 The Los Angeles Water Boards establishment of water quality

standards for a specific waterbody based on site-specific information does not make it a

discretionary action. Neither the Clean Water Act nor its implementing regulations establish a

156
Id. at 131.3e.

157
Id. at 131.3d.

158
Id. at 131.11a.

159
ibid.

160
Test Claim pp. 20-21.

16
40 C.F.R. 131.12a1 U.S. EPA Water Quality Standards Handbook Second Edition Aug. 1994 4.4

P. 4-3.

162
For example on page 21 of the Test Claim Claimant points to certain numeric chloride limits that U.S. EPA has

established for drinking water and the protection of aquatic life. It is true that these limits are significantly higher than

the water quality objectives established by the Los Angeles Water Board. However this is because humans and

aquatic species can tolerate much higher chloride concentrations than salt-sensitive agricultural crops such as

avocados and strawberries. As noted above the state is required to protect the most sensitive of any designated

beneficial uses. In the Upper Santa Clara River agriculture is the most sensitive use. Therefore the levels

U.S. EPA has established for state drinking water and aquatic life standards are irrelevant.
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one-size-fits-all approach in establishing water quality standards.163 Water quality standards

are specific to each individual waterbody and often to individual segments of that waterbody

so that such water quality standards are appropriately established.

Lastly the 2008 Resolution cannot be construed as requiring a new level of service because

the chloride water quality objective for the Santa Clara River was first established in 1975. The

whole purpose of the 2008 Resolution was to incorporate less-stringent site-specific objectives

in order to support the Claimants AWRM program. Thus if anything the 2008 Resolution

imposed a lower level of service in order to make it less expensive for the Claimant to

implement the existing 100 mg/L chloride water quality objective. In addition the Los Angeles
Water Board did not impose this program on the Claimant. The AWRM is the Claimants

chosen method of complying with the Chloride TMDL and the water quality objectives.

Moreover if U.S. EPA were to have adopted a Chloride TMDL for the Santa Clara River it

would have done so without an implementation plan since U.S. EPA does not include

implementation plans as part of their TMDLs.164 This means that final wasteload allocations

and load allocations would take effect immediately upon adoption of the TMDL165 and

dischargers would need to comply with effluent limits based on those wasteload allocations

immediately upon incorporation into an NDPES permit. For the Chloride TMDL the Los

Angeles Water Board initially allowed up to 13 years for the Claimant to achieve its wasteload

allocations. Based on the results of the various special studies that schedule was eventually

shortened to 10 years. However the Claimant most likely would not have received any time

schedule at all had U.S. EPA adopted the Chloride TMDL.

2. The 2008 Resolution Does Not Impose Requirements Unique to Local Agencies

and Is Not a Mandate Peculiar to Government

In order to demonstrate that the 2008 Resolution imposes a new program or higher level of

service the Claimant has the burden of proving that the 2008 Resolution imposes requirements

unique to the Claimant. However the Claimant fails to meet this burden in its Test Claim. That

is because the 2008 Resolution is a regulatory provision of general applicability and not a new

program or higher level of service.

None of the challenged provisions are subject to reimbursement because the 2008 Resolution

does not involve requirements imposed uniquely upon local government. Reimbursement to

local agencies is required only for the costs involved in carrying out functions peculiar to

government not for expenses incurred by local agencies as an incidental impact of laws that

163
Natural Resources Defense Council Inc. v. U.S. E.P.A. 4th Cir. 1993 16 F.3d 1395 1400.

164

See e.g. Pronsolino supra 291 F.3d at p. 1140 although unlike the nonpoint source pollution subject to the

TMDL in Pronsolino this case involves a discharge subject to the NPDES program and therefore the independent

federal obligations to comply with water quality standards and to implement wasteload allocations apply 33 U.S.C.

1311b1C and 40 C.F.R. 122.44d.
165 See e.g. In the Matter of Star-Kist Caribe Inc. E.A.B. 1990 3 E.A.D. 172 mod. den. 4 E.A.D. 33 E.A.B 1992

noting that U.S. EPA may only include compliance schedules authorizing delayed implementation of state water

quality standards if the state water quality standards authorize the compliance schedules.
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apply generally to all state residents and entities. Laws of general application are not entitled to

subvention.166 The fact that a requirement may single out local governments is not dispositive

where local agencies are required to perform the same functions as private industry no

subvention is required.6

Water cuality objectives apply to a waterbody as a whole and all dischargers are subject to

them.ý Likewise TMDLs must assign wasteload allocations and load allocations to all sources

of the pollutant both public agencies and private industry alike. Here the water quality

objectives for chloride apply throughout the entire affected portion of the Upper Santa Clara

River. As required by the Clean Water Act the Los Angeles Water Board established a

Chloride TMDL designed to achieve water quality objectives. That regulatory mechanism

analyzed all sources of chloride discharges and determined that the greatest load of chloride

came from WRPs that the Claimant owns and operates. As such the challenged provisions

treat dischargers with an even hand irrespective of status any point or nonpoint source and

are not peculiar to local agencies such as the Claimant.

For the reasons stated above the challenged provisions are not a new program or higher level

of service and thus the Los Angeles Water Board requests the Commission to reject the

Claimants arguments.

B. Subvention Is Not Required Because Exemptions in Government Code Section 17556

Apply

Even if the Commission views the 2008 Resolution as a state mandate the Claimant is not

entitled to subvention because all three exemptions in Government Code section 17556 apply.

The 2008 Resolution is a federal mandate and any additional costs beyond the federal mandate

are de minimis the Claimant actually proposed the AWRM program and requested the

Los Angeles Water Board to incorporate it into the 2008 Resolution and the Claimant has the

authority to levy service charges fees or assessments sufficient to pay for any associated

costs.

1. The Establishment of Water Quality Objectives and TMDLs Is Federally

Mandated and Any Additional Costs Are De Minimis

166

County of Los Angeles supra 43 Cal.3d at. 56-58.

167
See City of Richmond v. Commission on State Mandates 1998 64 Cal.App.4th 1190 1197 citing

County of Los Angeles supra 43 Cal.3d at pp. 56-57.

168
See 40 C.F.R. 130.3 A water quality standard defines the water quality goals of a water body or portion

thereof by designating the use or uses to be made of the water and by setting objectives necessary to protect the

uses..

692



Received

July 29 2011

commission on

state mandates

Drew Bohan Executive Director - 28 - July 29 2011

The Claimant is not entitled to subvention because the exemption in Government Code
section 17556 subdivision c applies.169 As explained above in Sections 111.B.1. and 111.B.2.

the Clean Water Act requires states to establish water quality standards including the water

quality objectives at issue in the Test Claim and TMDLs. As such the Claimants obligations

are federal mandates. Because Article XIII B section 6 of the California Constitution only

applies to state mandates the Claimants unfunded mandate claim must fail.

In addition neither the chloride water quality objective nor the Chloride TMDL require the

Claimant to incur any additional costs. While water quality standards and TMDLs are federally

compelled they themselves are not executive orders directly enforceable against a discharger

or this Claimant. This is as stated above because water quality standards and TMDLs are not

self-implementing under the Clean Water Act or the Porter-Cologne Act. More specifically the

site-specific objectives for chloride incorporated into the Basin Plan and the wasteload

allocations and implementation tasks set forth in the Chloride TMDL do not by themselves

require any actions or increases in the services that the Claimant provides to the public.10

TMDLs established under section 303d of the Clean Water Act function primarily as

informational tools and planning devices for the state or U.S. EPA to establish further pollution

controls. Water quality objectives and TMDLs form the framework for further administrative

actions with respect to particularized pollutant discharges and waterbodies.12

Neither U.S. EPA nor the Los Angeles Water Board can directly enforce a TMDL or water

quality objective against a discharger. In order to implement a TMDL or water quality objective

the applicable provisions of the TMDL or water quality objective must first be incorporated into

an enforceable document. The most common administrative action to implement a water

quality objective or TMDL is through the NPDES permitting process. The court in City of

Arcadia v. U.S. Environmental Protection Agency explained that each TMDL represents a goal

that may be implemented by adjusting pollutant discharge requirements in individual NPDES
permits or establishing nonpoint source controls.13 Federal law specifies how this should be

accomplished NPDES permits must contain effluent limitations that are consistent with the

assumptions and requirements of
any

available wasteload allocation for the discharge prepared

by the State and approved by EPA. 4
For point sources dischargers like the Claimant the

169
Gov. Code 17556 subd. c.

170
See City ofArcadia v. U.S. Envtl. Protection AgencyN.D. Cal. 2003 265 F.Supp.2d 1142 1144-45.

171

See e.g. City of Arcadia v. U.S. Environmental Protection Agency 9th Cir. 2005 411 F.3d 1103 1105 citing

Pronsolino supra 291 F.3d at p. 1129 TMDLs are primarily informational tools that allow states to proceed with

additional planning ... TMDLs serve as a link in an implementation chain that includes .. state or local plans for

point and nonpoint source pollution reduction Sierra Club v. Meiburg 11 Cir. 2002 296 F.3d 1021 1025 Each
TMDL serves as the goal for the level of that pollutant in the waterbody to which that TMDL applies.... The theory is

that individual-discharge permits will be adjusted and other measures taken so that the sum of that pollutant in the

waterbody is reduced to the level specified by the TMDL Idaho Conservation League v. Thomas 9th Cir. 1996
91 F.3d 1345 1347 noting that a TMDL sets a goal for reducing pollutants Idaho Sportsmens Coalition v. Browner

W.D. Wash. 1996 951 F.Supp. 962 966 TMDL development in itself does not reduce pollution.... TMDLs inform

the design and implementation of pollution control measures..

172 See e.g. City of Arcadia supra 135 Cal.App.4th at 1414-15.

173

City of Arcadia supra 265 F.Supp.2d at 1144.

174
40 C.F.R. 122.44d1viiB.
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specific wasteload allocations and implementation tasks set forth in the TMDL do not become
enforceable unless and until they are incorporated into the Claimants NPDES permit. As such
neither the 100 mg/L chloride water quality objective nor the TMDL by themselves impose any

mandatory requirements on the Claimant to incur costs to implement the goals.

Thus as a threshold jurisdictional matter the 2008 Resolution specifically challenged by the

Claimant does not by itself impose any enforceable requirements. For this reason alone the

Claimant is not entitled to subvention based on the Test Claim.

2. The Claimant Proposed the AWRM Program and Requested the Board

Incorporate it into the 2008 Resolution

Next the Claimant is not entitled to reimbursement because the exemption in Government

Code section 17556 subdivision a applies.15 In its Test Claim the Claimant states that the

Regional Water Board decided to further modify water quality standards resulting in the

currently-imposed AWRM program. These layers of regulation were not mandated by federal

law but instead reflect ever-changing State regulatory policy decisions.16 The Claimant

ignores the fact that the Claimant itself developed and proposed the AWRM program and then

requested the Los Angeles Water Board to adopt the AWRM as part of its 2008 Resolution.

Both prior to and during the December 2008 Los Angeles Water Board meeting to consider the

2008 Resolution the Claimant strongly urged the board to adopt the 2008 Resolution.

In addition the 2008 Resolution reduces the compliance costs the Claimant would otherwise

incur. As detailed above the 2008 Resolution was specifically adopted to incorporate relaxed

site-specific objectives into the Basin Plan in order to implement the Claimants proposed
AWRM program. The Claimant correctly states that if the AWRM program is not timely

implemented the water quality objectives for chloride will revert back from the conditionalsite-specificobjectives to the current and more stringent levels of 100 mg/L.$ The Los Angeles
Water Board acceded to the Claimants requests and included the AWRM in the Chloride

TMDL. Therefore subvention is not required because the Claimant specifically proposed the

AWRM and requested that the board incorporate it into the 2008 Resolution.

3. The Claimant Has Authority to Levy Service Charges Fees or Assessments
Sufficient to Pay

175
Gov. Code 17556 subd. a.

176
Test Claim p.21.

177
See supra Section III.C.3. for a discussion of the AWRM program.

178
Test Claim p.8.
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Finally subvention is not required because the Claimant possesses fee authority within the

meaning of section 17556 subdivision d of the Government Code such that no

reimbursement by the state is required. Subvention is only required if expenditure of tax

monies is required and not if the costs can be reallocated or paid for with fees.19

The Claimant is authorized to impose and increase fees and charges for wastewater

management services under Health and Safety Code section 5471.180 Thus the Claimant can

and does impose fees on its residents and businesses to fund its sewer program. Accordingly

the Claimant need not spend tax monies to comply with the 2008 Resolution and the Claimant

has failed to show that it must use tax monies to pay for these requirements.

The Claimant contends that its Board of Directors has not been authorized to levy increased

fees under the Proposition 218 process. As noted above the Claimants Board of Directors has

twice considered proposals to increase service charge rates in order to pay for implementation

of the AWRM program the first on May 26 2009 and the second on July 27 2010.1$ On both

dates the Claimants Board of Directors chose not to approve the rate increases. The Claimant

contends in its Test Claim that it attempted to implement the Proposition 218 process but the

elected public officials could not support the proposed increase in the face of fierce public

opposition.182 Fees or charges for sewer water and refuse collection services are exempt
from the Proposition 218 process and thus voter approval for new or increased fees and

charges are not required.183 However assuming that Proposition 218 does apply to Claimants

proposals for rate increases the Proposition 218 process did not prevent the Board of Directors

from increasing rates. Even though the opponents to the rate increases were likely vocal at

both the 2009 and 2010 hearings the number of written protests necessary to preclude the

Board of Directors from passing rate increases under Proposition 218 was noticeably lacking.

The Claimant needed to receive at least 34449 written protests from parcel owners prior to

each hearing. That did not occur. The Claimant received only 203 written protests before the

2009 hearing and 7732 written protests before the 2010 hearing. Thus the Claimant was
clearly not prevented from increasing rates under Proposition 218. Rather the Claimants

Board of Directors simply chose not to increase rates because there was some public

opposition. Choosing to not increase rates is very different from being constitutionally

prohibited from increasing rates.

In addition the Claimant contends that the Districts board declined to adopt the proposed rate

increases based on the expectations that any substantive rate increase would be overturned by

179

County of Los Angeles v. Commission on State Mandates 2003 110 Cal.App.4th 1176 1189 Redevelopment

Agency v. Commission on State Mandates 1997 55 Cal.App.4th 976 987.

180
Health and Safety Code 5471. See Test Claim p. 16 where the Claimant admits that compliance project

costs may be paid from service charges see also Santa Clarita Valley Sanitation District of Los Angeles County

Response to Questions from June 2 2010 Board Meeting June 10 2010 p. 6 at

http//www.lacsd.org/civica/filebank/blobdload.aspBIobID5591 as of July 28 2011.

181
See supra Section III.C.D. for a discussion on the Claimants proposed rate increases.

182
Test Claim p. 23.

183
California Constitution article XIII D sec 6 subd. c.
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way of referendum due to fierce opposition from the Districts ratepayer.s184 This is not a

cognizable defense to the fee increase exception in Government Code section 17556
subdivision d. The plain language of this exception is based on the Claimants authority not

on the Claimants practical ability in light of surrounding economic circumstances to levy

fees.185 In Connell v. Superior Court local water districts argued that they lacked sufficient

fee authority because it was not economically feasible for them to levy fees that were sufficient

to pay the mandated costs.186 The Court of Appeal determined that the plain language of the

statute Gov. Code 17556 subd. d precludes reimbursement where the local agency has

authority i.e. the right or power to levy fees sufficient to cover the costs of the state-mandated

program. The Court further determined that the authority to levy fees sufficient to cover costs

does not turn on economic feasibility.$ Similar to the local water districts in Connell the

Claimant cannot contend that it lacks authority based on the undesirability of a possible

referendum due to opposition by ratepayers. For the Claimant to truly establish that it lacks the

right or power to levy fees the Claimant would have had to actually adopt the rate increases at

the 2009 or 2010 hearing and then have those rate increases actually be overturned by
referendum. The Claimant cannot rely on mere speculation as to what could happen as a

defense to the fee increase exception.

Accordingly the Claimant has fee authority to increase sewer rates to sufficiently pay for the

AWRM program and Chloride TMDL. The Claimant has simply chosen not to exercise that

authority.

V. CONCLUSION

For all of the reasons set forth above the Claimant fails to meet its burden of proof and the

Test Claim must be dismissed. The Claimant has not established that the Test Claim

provisions impose new programs or higher levels of service. The Clean Water Act required the

Los Angeles Water Board to adopt water quality objectives for chloride in the Santa Clara River

and a Chloride TMDL to ensure attainment of those objectives and the provisions of the 2008

Resolution are not unique to the Claimant. Importantly the chloride water quality objective and

Chloride TMDL including the challenged implementation tasks reflect the federally mandated
federal minimumstandard of developing an informational tool to attain and maintain water

quality standards. Furthermore the Claimant enthusiastically supported the inclusion of

AWRM a provision it now challenges and the Claimant has authority to increase rates and

fees to pay for costs associated with the requirements. Finally to the extent that any portion of

the claims would otherwise qualify for subvention the associated costs are de minimis and

therefore do not warrant subvention.

I certify and declare under penalty of perjury under the laws of the State of California that the

foregoing facts are true and complete to the best of my personal knowledge or information or

184
Test Claim p. 23.

185
Connell v. Superior Court 1997 59 Cal.App.4th 382 401-402.

186
Ibid.

$
Id. at 402.
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1 certify and declare under penaity of perjury under the laws of the State of California that the

foregoing facts are true and complete to the best of my personal knowledge or information or

belief I further declare that all documents attached are true and correct copies of such

documents as they exist in the Los Angeles Water Boards files or were obtained from publicly

available sources.

Sincerely

ýý ý
Jennifer Fordyce Sarah Olinger

Staff Counsel Staff Counsel

Attachments
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V25i. Coragressioraal deciaration of goa6s and fuolicy 33 USCA 1251

United States Code Annotated

Title 33. Navigation and Navigable Waters Refs Annos

Chapter 26. Water Pollution Prevention and Control Refs Annos

Subchapter I. Research and Related Programs Refs Annos

33 U.S.C.A. 1251

1251. Congressional declaration of goals and policy

Currentness
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a Restoration and maintenance of chemical physical and biological integrity of Nations waters national goals for

achievement of objective

The objective of this chapter is to restore and maintain the chemical physical and biological integrity of the Nations waters.

In order to achieve this objective it is hereby declared that consistent with the provisions of this chapter--

1 it is the national goal that the discharge of pollutants into the navigable waters be eliminated by 1985

2 it is the national goal that wherever attainable an interim goal of water quality which provides for the protection and

propagation of fish shellfish and wildlife and provides for recreation in and on the water be achieved by July 1 1983

3 it is the national policy that the discharge of toxic pollutants in toxic amounts be prohibited

4 it is the national policy that Federal financial assistance be provided to construct publicly owned waste treatment works

5 it is the national policy that areawide waste treatment management planning processes be developed and implemented

to assure adequate control of sources of pollutants in each State

6 it is the national policy that a major research and demonstration effort be made to develop technology necessary to

eliminate the discharge of pollutants into the navigable waters waters of the contiguous zone and the oceans and

7 it is the national policy that programs for the control of nonpoint sources of pollution be developed and implemented

in an expeditious manner so as to enable the goals of this chapter to be met through the control of both point and nonpoint

sources of pollution.

b Congressional recognition preservation and protection of primary responsibilities and rights of States

It is the policy of the Congress to recognize preserve and protect the primaryresponsibilities and rights of States to prevent

reduce and eliminate pollution to plan the development and use including restoration preservation and enhancement of

land and water resources and to consult with the Administrator in the exercise of his authority under this chapter. It is the

policy of Congress that the States manage the construction grant program under this chapter and implement the permitprograms

under sections 1342 and 1344 of this title. It is further the policy of the Congress to.support and aid research relating to the

prevention reduction and elimination of pollution and to provide Federal technical services and financial aid to State and

interstate agencies and municipalities in connection with the prevention reduction and elimination of pollution.

c Congressional policy toward Presidential activities with foreign countries

It is further the policy of Congress that the President acting through the Secretary of State and such national and international

-organizations as he determines appropriate shall take such action as may be necessary to insure that to the fullest extent possible

all foreign countries shall take meaningful action for the prevention reduction and elimination of pollution in their waters and in

Next G .o... C2.n 20
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international waters and for the achievement of goals regarding the elimination of discharge of pollutants and the improvement

of water quality to at least the same extent as the United States does under its laws.

d Administrator of Environmental Protection Agency to administer chapter

Except as otherwise expressly provided in this chapter the Administrator of the Environmental Protection Agency hereinafter

in this chapter ca.lled Administrator shall administer this chapter.

e Public participation in development revision and enforcement of any regulation etc.

Public participation in the development revision and enforcement of any regulation standard effluent limitation plan or

program established by the Administrator or any State under this chapter shall be provided for encouraged and assisted by the

Administrator and the States. The Administrator in cooperation with the States shall develop and publish regulations specifying

minimum guidelines for public participation in such processes.

f Procedures utilized for implementing chapter

It is the national policy that to the maximum extent possible the procedures utilizedfor implementing this chapter shall encourage

the drastic minimizationof paperwork and interagency decision procedures and the best use of available manpower and fands

so as to prevent needless duplication and unnecessary delays at all levels of government.

g Authority of States over water

It is the policy of Congress that the authority of each State to allocate quantities of water within its jurisdiction shall not be

superseded abrogated or otherwise impaired by this chapter It is the further policy of Congress that nothing in this chapter shall

be construed to supersede or abrogate rights to quantities of water which have been established by any State. Federal agencies

shall co-operate with State and local agencies to develop comprehensive solutions toprevent reduce and eliminate pollution

in concert with programs for managing water resources.

Credits

June 30 1948 c. 758 Title I 101 as added Oct. 18 1972 Pub.L. 92-500 2 86 Stat. 816 and amended Dec. 27 1977

Pub.L. 95-217 5a 26b 91Stat. 1567 1575 Feb. 4 1987 Pub.L. 100-4 Tftle IIl 316b 101 Stat. 60.

Editors Notes

EXECUTIVE ORDERS

1XECUC1VE ORDER NO. 11548

Ex. Ord. No. 11548 July 20 1970 35 F.R. 11677 which related to the delegation of Presidential functions was superseded by

Ex. Ord. No. 11.735 Aug. 3 1973 38 F.R. 21243 set out as a note under section 1321 of this title.

EXECUTIVE ORDER NO. 11742

Oct. 23 1973. 38 F.R. 29457

Delegation of Functions to Secretary of State Respecting Negotiation

of International Agreements Relating to Enhancement of Environment

Under and by virtue of the authority vestedin me by sectioii 301 ofti tle 3 of the United States Code and as President of the United

States I hereby authorize and empower the Secretary of State in coordiriation with the Council on Environmental Quality

the Environmental Protection Agency and other appropriate Federal agencies to perform without the approval ratification

or other action of the President the fanctions vested in the President by Section 7 of the Federal Water Pollution Control Act

Amendments of 1972 Public Law 92-500 86 Stat. 898 with respect to international agreements relating to the enhancement

of the environment.

RICHARD NIXON.

dP-stlaarvNesr O 2011 Thomson Reuters. No claim to origirial U.S. Government Works. 2
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1311. Effluent Ismitations 33 USCA 1319

United States Code lumotated

Title 33. Navigation and Navigable Waters Refs Aiinos

Chapter 26. Water Pollution Prevention and Control Refs Annos

Subchapter III Standards and Enforcenient-Refs Annos

33 U.S.C.A. 1311

1311. Effluent limitations

Currentness
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a Illegality of pollutant discharges except in compliance with law

Except as in compliance with this section and sections 1312 1316 131.7 1328 1.342 and 1344 of this title the discharge of

any pollutant by any person shall be unlawful.

b Timetable for achievement of objectives

In order to carry out the objective of this chapter there shall be achieved--

1A not later than July 1 1977 effluent limitationsfor point sources other than publicly owned treatment works i which

shall require the application of the best practicable control technology currently available as defined by the Administrator

pursuant to section 1.314b of this title or ii in the case of a discharge into a publicly owned treatment works which meets

the requirements of subparagraph B of this paragraph which shall require compliance with any applicable pretreatment

requirements and any requirements under section 1317 of this title and

B for publicly owned treatment works in existence on July 1 1977 or approved pursuant to section 1.283 of this title prior

to June 30 1974 for which construction must be completed within four years of approval effluent limitations based upon
secondary treatment as defined by the Administratorpursuant to section 1.314d1 of this title or

C not later than July 1 1977 any more stringent limitation including those necessary to meet water quality standards

treatment standards or schedules of compliance established pursuant to any State law or regulations under authority

preserved by section 1370 of this title or any other Federal law or regulation or required to implement any applicable water

quality standard established pursuant to this chapter.

2A for pollutants identified in subparagraphs C D and F of this paragraph effluent limitations for categories and

classes of point sources other than publicly owned treatment works which i shall require application of the best available

technology economically achievable for such category or class which will result in reasonable further progress toward

the national goal of eliminating the discharge of all pollutants as determined in accordance with regulations issued by the

Administrator pursuant to section 13 14b2 of this title which such effluent limitations shall require the elimination of

discharges of all pollutants if the Administrator finds on the basis of information available to him including information

developed pursuant to section 1325 of this title that such elimination is technologically and economically achievable for

a category or class of point sources as determined in accordance with regulations issued by the Administrator pursuant to

section 1314b2 of this title or ii in the case of the introduction of a pollutant into a publicly owned treatment works which

meets the requirements of subparagraph B of this paragraph shall require compliance with any applicable pretreatment

requirements and any other requirement under section 1317 of this title

B Repealed. Pub.L. 97-117 21b Dec. 29 1981 95 Stat. 1632.

_sc C ýJ1n_ cýf ary ri
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C with respect to all toxic pollutants referred to in table 1 of Committee Print Numbered 95-30 of the Committee on

Public Works and Transportation of the House of Representatives compliance with effluent limitations in accordance with

subparagraph A of this paragraph as expeditiously as practicable but in no case later than three years after the date such

limitations are promulgated under section 1314b of this title and in no case later than March 31 1989

D for all toxic pollutants listed under paragraph 1 of subsection a of section 1317 of this title which are not referred

to in subparagraph C of this paragraph compliance with effluent limitations in accordance with subparagraph A of this

paragraph as expeditiously as practicable but in no case later than three years after the date such limitations are promulgated

under section 1314b of this title and in no case later than March 31 1989

E as expeditiously as practicable but in no case later than three years after the date such limitations are promulgated under

section 1314b of this title and in no case later than March 31 1989 compliance with effluent limitations for categories and

classes of point sources other than publicly owned treatment works which in the case of pollutants identified pursuant to

section 1314a4 of this title shall require application of the best conventional pollutant control technology as determined

in accordance with regulations issued by the Administrator pursuant to section 13.14b4 of this title and

F for all pollutants other than those subject to subparagraphs CD or E of this paragraph compliance with effluent

limitations in accordance with subparagraph A of this paragraph as expeditiously as practicable but in no case later than 3

years after the date such limitations are established and in no case later than March 31 1989.

3A for effluent limitations under paragraph 1Ai of this subsection promulgated after January 1 1982 and requiring

a level of control substantially greater or based on fundamentally different control technology than under perrimits for an

industrial category issued before such dateý compliance as expeditiously as practicable but in no case later than three years

after the date such limitations are promulgated under section 1314b of this title and in no case later than March 311989 and

B for any effluent limitation in accordance with paragraph 1Ai 2Ai or 2E of this subsection established

only on the basis of section 1342a1 of this title in a permit issued after February 4 1987 compliance as expeditiously

as practicable but in no case later than three years
after the date such limitations are established and in no case later than

March 31 1989.

c Modification of timetable

The Administrator may modify the requirements of subsection b2A of this section with respect to any point source for

which a permit application is filed after July 1 1977 upon a showing by the owner or operator of such point source satisfactory

to the Administrator that such modified requirements 1 will represent the maximum use of technology within the economic

capability of the owner or operator and 2 will result in reasonable further progress toward the elimination of the discharge

of pollutants.

d Review and revision of efffuent limitations

Any effluent limitation required by paragraph 2 of stibsectiori b of thissection shall be reviewed at leastevery five years

and. if appropriate revised pursuant to the procedure established under such paragraph.

e AII point discharge source application of effluent limitations

Effluent linlitations established pursuant to this section or section 1312 of this title shall be applied to all point sources of

discharge of pollutants in accordance with the provisions of this chapter.

f Illegality of discharge of radiological chemical or biological warfare agents high-level radioactive waste or medical

waste

Notwithstanding any other provisions of this chapter it shall be unlawful to discharge any radiological chemical or biological

warfare agent any high-level radioactive waste or any medical waste into the navigable waters.

g Modifications for certain nonconventional pollutants

VW.tlT.ývNet 2011 Thonison Reuters. No claim to original U.S. GovPrnrnent Works. 2
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1 General authority

The Administrator with the concurrence of the State may modify the requirements of subsection b2A of this section

with respect to the discharge from any point source of ammonia chlorine color iron and total phenols 4AAP when
determined by the Administrator to be a pollutant covered by subsection b2F of this section and any other pollutant

which the Administrator lists under paragraph 4 of this subsection.

2 Requirements for granting modifications

A modification under this subsection shall be granted only upon a showing by the owner or operator of a point source

satisfactory to the Administrator that--

A such modified requirements will result at a minimum in compliance with the requirements of subsection b1A or

Cof this section whichever is applicable

B such modified requirements will not result in any additional requirements on any other point or nonpoint source and

C such modification will not interfere with the attainment or maintenance of that water quality which shall assure

protection of public water supplies and the protection and propagation of a balanced population of shellfish fish and

wildlife and allow recreational activities in and on the water and such modification will not result in the discharge

of pollutants in quantities which may reasonably be anticipated to pose an unacceptable risk to human health or the

environment because of bioaccumulation persistency in the environment acute toxicity chronic toxicity including

carcinogenicity mutagenicity or teratogenicity or synergistic propensities.

3 Limitation on authority to apply for subsection c modification

If an owner or operator of a point source applies for a modification under this subsection with
respect to the discharge of any

pollutant such owner or operator shall be eligible to apply for modification under subsection c of this section with respect

to such pollutant only during the same time period as he is eligible to apply for a modification under this subsection.

4 Procedures for listing additional pollutants

A General authority

Upon petition of any person the Administrator may add any pollutant to the list of pollutants for which modification

under this section is authorized except for pollutants identified pursuant to section 1314a4 of this title toxic pollutants

subject to section 1317a of this title and the thermal component of discharges in accordance with the provisions of

this paragraph.

B Requirements for listing

i Sufficient information

The person petitioning for listing of an additional pollutant under this subsection shall submit to the Administrator

sufficient infonnation to make the determinations required by this subparagraph.

ii Toxic criteria determination

The Administrator shall determine whether or not the pollutant meets the criteria for listing as a toxic pollutant under

section. 1317a of this title.

iii Listing as toxic pollutant

If the Administrator determines that the pollutant meets the criteria for listing as a toxic pollutant under section 1317a
of this title the Administrator shall list the pollutant as a toxic pollutant under section 1317a of this title.

iv Nonconventional criteria determination

If the Administrator determines that the pollutant does not meet the criteria for listing as a toxic pollutant under such

section and determines that adequate test methods and sufficient data are available to make the determinations required
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by paragraph 2 of this subsection with respect to the pollutant the Administrator shall add the pollutant to the list of

pollutants specified in paragraph 1 of this subsection for which modifications are authorized under this subsection.

C Requirements for filing of petitions

A petition forlisting of a pollufant under this paragraph--

i must be filed not later than 270 days after the date of promulgation of an applicable effluent guideline under section

1314 of this title

ii may be filed before promulgation of such guideline and

iii may be filed with an application for a modification under paragraph 1 with respect to the discharge of such

pollutant.

D Deadline for approval of petition

A decision to add a pollutant to the list of pollutants for which modifications under this subsection are authorized must be

made within 270 days after the date of promulgation of an applicable effluent guideline under section 13 1.4 of this title.

E Burden of proof

The burden of proof for making the determinations under subparagraph B shall be on the petitioner.

5 Removal of pollutants

The Administrator may remove any pollutant from the list of pollutants for which modifications are authorized under

this subsection if the Administrator determines that adequate test methods and sufficient data are no longer available for

determining whether or not.modifications may be granted withrespect to such pollutant under paragraph 2 of this subsection.

h Modification of secondary treatment requirements

The Administrator with the concurrence of the State may issue a permit under section 1342 of this title which modifies the

requirements of subsection b1B of this section with respect to the discharge of any pollutant from a publicly owned

treatment works into marine waters if the applicant demonstrates to the satisfaction of the Administrator that--

1 there is an applicable water quality standard specific to the pollutant for which the modification is requested which has

been identified under section 1314a6 of this title

2 the discharge of pollutants in accordance with such modified requirements will not interfere alone or in combination with

pollutants from other sources with the attainment or maintenance of that water quality which assures protectionof public

water supplies and the protection and propagation of a balanced indigenous population of shellfish fish and wildlife and

allows recreational activities in and on the water

3 the applicant has established a system for monitoring the impact of such discharge on a representative sample of.aquatic

biota to the extent practicable and the scope of such monitoring is limited to include only those scientific investigations

which are necessary to study the effects of the proposed discharge

4 such modified requirements will not result in any additional requirements on any other point or nonpointsource

5 all applicable pretreatment requirements for sources introducing waste into such treatment works will be enforced

6 in the case of any treatment works serving a population of 50000 or more with respect to any toxic pollutant introduced

into such works by an industrial discharger for which pollutant there is no applicable pretreatment requirement in effect

sources introducing waste into such works are in compliance with all applicable pretreatment requirements the applicant will

enforce such requirements and the applicant has in effect a pretreatment program which in combination with the treatment

of discharges from such works removes the same amount of such pollutant as would be removed if such works were to apply

secondary treatment to discharges and if such works had no pretreatmentprogram with respect to such pollutant

V%.-.sttaiYavNe.xt 2011 Thomson Reuters. No claim to origirial U.S. Government Works. 4
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7 to the extent practicable the applicant has established a schedule of activities designed to eliminate the entrance of toxic

pollutants from nonindustrial sources into such treatment works

8 there will be no new or substantially increased discharges from the point source of the pollutant to which the modification

applies above that volume of discharge specified in the permit

9theapplicant at the timesuch modification becomeseffectivewill be discharging effluent whichhasreceivedat least

primary or equivalent treatment and which meets the criteria established under section 1314a.1 of this title after initial

mixing in the waters surrounding or adjacent to the point at which such effluent is discharged.

For the purposes of this subsection the phrase the discharge of any pollutant into marine waters refers to a discharge into

deep waters of the territorial sea or the waters of the contiguous zone or into saline estuarine waters where there is strong

tidal movement and other hydrological and geological characteristics which the Administrator determines necessary to allow

compliance with paragraph 2 of this subsection and sectiou 125 a2 of this title. For the purposes ofparagraph 9 primary
or equivalent treatment means treatment by screening sedimentation and skimming adequate to remove at least 30 percent of

the biological oxygen demanding material and of the suspended solids in the treatment works influent and disinfection where

appropriate. A municipality which applies secondary treatment shall be eligible to receive a permit pursuant to this subsection

which modifies the requirements of subsection b1B of this section with respect to the discharge of any pollutant from

any treatment works owned by such municipality into marine waters. No permit issued under this subsection shall authorize

the discharge of sewage sludge into marine waters. In order for a permit to be issued under this subsection for the discharge

of a pollutant into marine waters such marine waters must exhibit characteristics assuring that water providing dilution does

not contain significant amounts. of previously discharged effluent from such treatment works. No permit issued under this

subsection shall authorize the discharge of any pollutant into saline estuarine waters which at the time of application do not

support a balanced indigenous population of shellfish fish and wildlife or allow recreation in and on the waters or which exhibit

ambient water quality below applicable water quality standards adopted for the protection of public water supplies shellfish

fish and wildlife or recreational activities or such other standards necessary to assure support and protection of such uses. The

prohibition contained in the preceding sentence shall apply without regard to the presence or absence of a causal relationship

between such characteristics and the applicants current or proposed discharge. Notwithstanding any other provisions of this

subsection no permit may be issued under this subsection for discharge of a pollutant into the New York Bight Apex consisting

of the ocean waters of the Atlantic Ocean westward of 73 degrees 30 minutes west longitude and northward of 40 degrees 10

minutes north latitude.

i Municipal time extensions

1 Where construction is required in order for a planned or existing publicly owned treatment works to achieve limitations

under subsection b1B or b1C of this section but A construction cannot be completed within the time required in such

subsection or B the United States has failed to make financial assistance under this chapter available in time to achieve such

limitations by the time specified in such subsection the owner or operator of such treatment works may request the Administrator

or if appropriate the State to issue a permit pursuant to section .l 342 of this title or to modify a permit issued pursuant to

that section to extend such time for compliance. Any such request shall be filed with the Administrator or if appropriate the

State within 180 days after February 4 1987. The Administrator or if appropriate the State may grant such request and issue

or modify such a permit which shall contain a schedule of compliance for the publicly owned treatment works based on the

earliest date by which such financial assistance will be available from the United States and construction can be completed but

in no event later than July 1 1988 and shall contain such other terms and conditions including those necessary to carry out

subsections b through g of section 1.281 of this title section 1317 of this title and such interim effluent limitations applicable

to that treatment works as the Administrator determines are necessary to carry out the provisions of this chapter.

2A Where a point source other than a publicly owned treatment works will not achieve the requirements of subsections

b1A and b1C of this section and--
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i if a permit issued prior to July 1 1977 to such point source is based upon a discharge into a publiclyowned treatment

works or

ii if such point source other than apublicly owned treatment works had before July 1 1977 a contractenforceable against

such point source to discharge into a publicly owned treatnient works or

iii if either an applicatiorimade before July 1 1977 for a construction grant under this chapter for a publicly owned treatinent

works or engineering or architectural plans or working drawings made before July 1 1977 for a publicly owned treatment

works show that such point source was to discharge into such publicly owned treatinent works

and siich publicly owned treatinent works is presently unable to accept such discharge without constructiori and in the case of

a discharge to an existing publicly owried treatment works such treatment works has an extension pursuant to paragraph 1
of this subsection the owner or operator of such point source may request the Administrator or if appropriate the State to

issueor modify such a pennit pursuant to such sectioii 1342 of this title to extend such time for compliance. Any such request

shall be filed with the Administrator or if appropriate the State within 180 days after December 27 1977 or the filing of a

request by the appropriate publicly owned treatment works under paragraph 1 of this subsection whichever is later. If the

Administrator or if appropriate the State finds that the owner or operator of such point source has acted in good faith he may

grant such request and issue or modify such a permit which shall contain a schedule of compliance for the point source to

achieve the requireinents Of subsectioris b1A and C of this section aind shall contain such other terms and conditionsj

including pretreatment and interim effluent limitations arid Watet conservation requirements applicable to that point source as

the Administrator determiiies are necessary to carry out the provisions of this chapter

B No time modification granted by the Administrator or if appropriate the State pursuant to paragraph 2A of this

subsection shall extend beyond the earliest date practicable for compliance or beyond the date of any extension granted to the

appropriate publicly owned treatment works pursuant toparagraph 1 of this subsection but in no event shall it extend beyond

July 1 1988 and no such time modification shall be granted unless i the publicly owned treatment works will be in operation

and available to the point source before July 1 1988 and will meet the requirements of subsections b1B and C of this

section after receiving the discharge from that point source and ii the point source and the publicly owned treatment works

have entered into an enforceable contract requiring the point source to discharge into the publicly o.wned treatment works

the owner or operator of such point source to pay the costs required under section 1284 of this title and the publiclyowned

treatment works to accept the discharge from the point source and iii the permit for such point source requires that point.

source to meet all requirements under section 1317a and b of this title during the period of such time modification.

j Modification procedures

1 Any application filed under this section for a modification of the provisionsof--A
subsection b1B of this section under subsection h of this section shall be filed not later that

1

the 365th day which

begins after December 291ý except that a publicly owned treatment works which prior to December 31 1982. had a9$1

contractual arrangement to use a portion of the capacity of an ocean outfall operated by another publicly owned treatment

works which has applied for or received modification under subsection h of this section may apply for a modification

of subsection h of this section in its own right not later than 30 days after February 4 1987 and except as provided in

paragraph 5
B subsection b2A of this section as it applies to pollutants identified in subsection b2F of this section shall be

filed not later than 270 days after the date of promulgation of an applicable effluent guideline under section 131.4 of this title

or not later than 270 days after December 27 1977 whichever is later.

2 Subject to paragraph 3 of this section any application for a modification filed under subsection g of this section shall not

operate to stay any requirement under this chapter unless in the judgment of the Administrator such a stay or the modification

sought will not result in the discharge of pollutants in quantities which may reasonably be anticipated to pose an unacceptable

101e.tlaYEJext 2011 Thomson Reuters. No claim to original U.S. Government Works. 6

719



1311. Effluent Hmmutations 33 UM4 1311

Received

July 29 2011

commission on

state mandates

risk to human health or the environment because of bioaccumulation persistency in the environment acute toxicity chronic

toxicity including carcinogenicity mutagenicity or teratogenicity or synergistic propensities and that there is a substantial

likelihood that the applicant will succeed on the merits of such application. In the case of an application filed under subsection

g of this section the Administrator may condition any stay granted under this paragraph on requiring the filing of a bond or

other appropriate security to assure timely compliance with the requirements fromwhich a modification is sought.

3 Compliance requirements under subsection g

A Effect of filing

An application for a modification under subsection g of this section and a petition for listing of a pollutant as a pollutant

for which modifications are authorized under such subsection shall not stay the requirement that the person seeking such

modification or listing comply with effluent limitations under this chapter for all pollutants not the subject of such application

or petition.

B Effect of disapproval

Disapproval of an application for a modification under subsection g of this section shall not stay the requirement that the

person seeking such modification comply with all applicable effluent limitations under this chapter.

4 Deadline for subsection g decision

An application for a modification with respect to a pollutant filed under subsection g of this section must be approved or

disapproved not later than 365 days after the date of such filing except that in any case in which a petition for listing such

pollutant as a pollutant for which modifications are authorized under such subsection is approved such application must be

approved or disapproved not later than 365 days after the date of approval of such petition.

5 Extension of application deadline

A In general

In the 180-day period beginning on October 31 1994 the city of San Diego California may apply for a modification pursuant

to subsection h of this section of the requirements of subsection b1B of this section with respect to biological oxygen

demand and total suspended solids in the effluent discharged into marine waters.

B Application

An application under this paragraph shall include a commitment by the applicant to implement a waste water reclamation

program that at a minimum will--

i achieve a system capacity of 45000000 gallons of reclaimed waste water per day by January 1 2010 and

ii result in a reduction in the quantity of suspended solids discharged by the applicant into the marine environment during

the period of the modification.

CAdditional conditions

The Administrator may not grant a modification pursuant to an application submitted under this paragraph unless the

Administrator determines that such modification will result in removal of not less than 58 percent of the biological oxygen

demand on an annual average and not less than 80 percent of total suspended solids on a monthly average in the discharge

to which the application applies.

D Preliminary decision deadline

The Administrator shall announce a preliminary decision on an application submitted under this paragraph not later than 1

year after the date the application is submitted.

k Innovative technology
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In the case of any facility subject to a permit under section 1342 of this title which propbses to comply with the requirements

of subsection b2A or b2E of this section by replacing existing production capacity with an innovative production

process which will result in an effluent reduction significantly greater than that required by the limitation otherwise applicable

to such facility and moves toward the national goal of eliminating the discharge of all pollutants or with the installation of an

innovative control techriique that has a substantial likelihood for enabling the facility to comply with the applicable effluent

limitation by achieving a significantly greater effluent reduction than that required by the applicable effluent limitation and

moves toward the national goal of eliminating the discharge of all pollutants or by achieving the required reduction with an

innovative system that has the potential for significantly lower costs than the systems which have been determined by the

Administrator to be economically achievable the Administrator or the State with an approved program under section 1342

of this title in consultation with the Administrator may establish a date for compliance under subsection b2A or b2
E of this section no later than two years after the date for compliancewith such effluent limitation which would otherwise

be applicable under such subsection if it is also determined that such innovative system has the potential for industrywide

application.

1 Toxic pollutants

Other than as provided in subsection n of this section the Administratormay not modify any requirement of this section as it

applies to any specific pollutant which is on the toxic pollutant list under section 13 17a1 of this title.

m Modification of effluent limitation requireinents for point sources

1 The Administrator with the concurrence of the State may issue a permit under section 1342 of this title which modifies

the requirements of subsections b1A and b2E of this section and of section 1343 of this title with respect to

effluent limitations to the extent such limitations relate to biochemical oxygen demand and pH from discharges by an industrial

discharger in such State into deep waters of the territorial seas if the applicant demonstrates and the Administrator finds that--

A the facility for which modification is sought is covered at the time of the enactment of this subsection by National

Pollutant Discharge Elimination System permit number CA0005894 or CA0005282

B the energy and environmental costs of meeting such requirements of subsections b1A and b2E of this section

and section 1343 of this title exceed by an unreasonable amount the benefits to be obtained including the objectives of this

chapter

C theapplicant has established a system for monitoring the impact of such discharges on a representative sample of aquatic

biota

D such modified requirements will not result in any additional requirements on any other point or nonpoint source

E there will be no new or substantially increased discharges from the point source of the pollutant to which the modification

applies above that volume of discharge specified in the permit

F the discharge is into waters where there is strong tidal movement and other hydrological and geological characteristics

which are necessary to allow compliance with this subsection and section 1251a2 of this title

G the applicant accepts as a condition to the permit a contractural
2

obligation to use funds in the ainount required but

not less than $250000 per year for ten years for research and development of water pollution control technology including

but not limited to closed cycle technology

H the facts and circumstances present a unique situation.which if relief is granted will not establish a precedent or the

relaxation of the requirements of this chapter applicable to similarly situated discharges and

10iestlavqNext 2011 Thomson Reuters. No claim to original U.S. Governrnent Works. 8
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I no owner or operator of a facility comparable to that of the applicant situated in the United States has demonstrated that

it would be put at a competitive disadvantage to the applicant or the parent company or any subsidiary thereof as a result

of the issuance of a permit under this subsection.

2 The effluent limitationsestablished under a p.ermit issued under paragraph 1 shall be sufficient to implement the applicable

State water quality standards to assure the protection of public water supplies and protection and propagation of a balanced

indigenous population-ofshellfish fish fauna wildlife and other aquatic organisms and to allow recreationalactivities in and

on the water. In setting such limitations the Administrator shall take into account any seasonal variations and the need for an

adequate margin of safety considering the lack of essential knowledge conceming the relationship between effluent limitations

and water quality and the lack of essential knowledge of the effects of discharges on beneficial uses of the receiving waters.

3 A permit under this subsection may be issued for a period not to exceed five years and such a permit may be renewed for

one additional period not to exceed five years upon a demonstration by the applicant and a finding by the Administrator at the

time of application for any such renewal that the provisions of this subsection are met.

4 The Administrator may terminate a permit issued under this subsection if the Administrator determines that there has

been a decline in ambient water .qualit of the receiving waters during the period of the permit even if a direct cause and

effect relationship cannot be shown Provided That if the effluent from a source with a permit issued under this subsection is

contributing to a decline in ambient water quality of the receiving waters the Administrator shall terminate such permit.

n Fundamentally different factors

1 General rule

The Administrator with the concurrence of the State may establish an altemative requirement under subsection b2 of this

section or section. 1317b of this title for a facility that modifies the requirements of national effluent limitation guidelines

or categorical pretreatment standards that would otherwise be applicable to such facility if the owner or operator of such

facility demonstrates to the satisfaction of the Administrator that--

A the facility is fundamentally different with respect to the factors other than cost specified in section .1314 or

1.314g of this title and considered by the Administrator in establishing such national effluent limitation guidelines or

categorical pretreatment standards

B the

application--i
is based solely on information and supporting data submitted to the Administrator during the rulemaking for

establishment of the applicable national effluent limitation guidelines or categorical pretreatment standard specifically

raising the factors that are fundamentally different for such facility or

ii is based on information and supporting data referred to in clause i and information and supporting data the applicant

did not have a reasonable opportunity to submit during such rulemaking

C the altemative requirement is no less stringent than justified by the fundamental difference and

D the alternative requirement tWill not result in a non-water quality environmental impact which is markedly more adverse

than the impact considered by the Administrator in establishing such national effluent limitation guideline or categorical

pretreatment standard.

2 Time limit for applications

An application for an alternative requirement which modifies the requirements of an effluent limitation or pretreatment
standard under this subsection must be submitted to the Administrator within 180 days after the date on which such limitation

or standard is established or revised as the case may be.
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3 Time limit for decision

The Administrator shall approve or deny by final agency action an application submitted under this subsection witliin 180

days after the date such application is filed with the Administrator.

4 Submission of information

The Administrator may allow an applicant under this subsection to siubmit inforrnatiori and supporting data until the earlier of

the date the application is approved or denied or the last day that the Administrator has to approve or deny such application

5 Treatment of pending applications

For the purposes of this subsection an application for an altemative requirement based on fundamentally different factors

which is pending on February 4 1987 shall be treated as having been submitted to the Administrator on the 180th day

following February 4 1987. The applicant may amend the application to take into account the provisioris of this subsection.

6 Effect of submission of application

An application for an altemative requirement under this subsection shall not gtay the applicants obligation to comply with

the effluerit limitation guideline or categorical pretreatrnent standard which is the subject of the application.

7 Effect of denial

If an application for an altemative requirement which modifies the requirements of an effluent limitation or pretreatment

standard under this subsection is denied by the Administrator the applicant must comply with such limitation or standard

as established or revised as the case may be. -

8 Reports

By January 1 1997 and January 1 of everyodd-numbered year thereafter the Admiriistrator shall submit to the Committee

on Environment and Public Works of the Senate and the Committee on Transpottation and Infrastructnre of the Houseof

Representatives a report on the status of applications for altemative requireinents which modify the requirements of effluent

limitations uiider section 1311 or 1314 of this title or any national categorical pretreatment standard under section 1317b

of this title filed before on or after February 4 1987.

o Application fees

The Administrator shall prescribe and collect from each applicant fees reflecting the reasoriable administrative costs inciured

in reviewing and processing applications for modifications submitted to the Administrator pursuant to subsections c g i
k m and n of this section sectiou 131.4d4 of this title and section 1326a of this title. All amounts collected by the

Administrator under this subsection shall be deposited into a special fund of the Treasury entitled Water Permits and Related

Services which shall thereafter be available for appropriation to carry out activities of the Environmental Protection Agency

for which such fees were collected.

p Modified permit for coal remining operations

1 In general

Subject to paragraphs 2 through 4 of this subsection the Administrator or the State in any case which the State has

an approved permit program under section 1342b of this title may issue a permit under sectiou 1342 of this title which

modifies the requirements of subsection b2Aof this section with respect to the pH level of any pre-existing discharge

and with respect to pre-existing discharges of iron and manganese from the remined area of any coal remining operation or

with respect to the pH level or level of iron or manganese in any pre-existing discharge affected by the remining operation.

Such modified requirements shall apply the best available technology economically achievable on a case-by-case basis using

best professional judgment to set specific numerical effluent limitations in each permit.

2 Limitations

The Administrator or the State may only issue a permit pursuant to paragraph 1 if the applicant demonstrates to the

satisfaction of the Administratoror the State as the case may be that the coal remining operation will result in the potential for
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improved water quality from the remining operation but in no event shall such a permit allow the pH level of any discharge

and in no event shall such a permit allow the discharges of iron and manganese to exceed the levels being discharged from

the remined area before the coal remining operation begins. No discharge from or affected by the remining operation shall

exceed State water quality standards established under section 1313 of this title.

3 Definitions

For purposes of this subsection--

A Coal remining operation

The term coal remining operation means a coal mining operation which begins after February 4 1987 at a site on which

coal mining was conducted before August 3 1977.

B Remined area

The term remined area means only that area of any coal remining operation on which coal mining was conducted before

August 3 1977.

C Pre-existing discharge

The term pre-existing discharge means any discharge at the time of permit application under this subsection.

4 Applicability of strip mining laws

Nothing in this subsection shall affect the application of the Surface Mining Control and Reclamation Act of 1977 30
U.S.C.A. 1201 et seq. to any coal remining operation including the application of such Act to suspended solids.

Credits

June 30 1948 c. 758 Title III 301 as added Oct. 18 1972 Pub.L. 92-500 2 86 Stat. 844 and amended Dec. 27 1977
Pub.L. 95-217 42-47 53c 91 Stat. 1582-1586 1590 Dec. 29 1981 Pub.L. 97-1.17 21 22a-d 95 Stat. 1631 1632
Jan. 8 1983 Pub.L. 97-440 96 Stat. 2289 Feb. 4 1987 Pub.L. .1.00- Title.III 5 301a to e 302a to d 303a b1
c to f 304a 305 306a b 307 101 Stat. 29-37 Nov. 18 1988 Pub.L. 1.00-688 Title Il.l 3202b 102 Stat. 4154

Oct. 31 1994 Pub.L. 103-431. 2 108 Stat. 4396 Dec. 21 1995 Pub.L. 104-66 Title II 2021b 109 Stat. 727.

Notes of Decisions 256

Current through P.L. 112-23 approved 6-29-11

Footnotes

. So in
original. Probably should be than.

2 So in original. Probably should be contractual.
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1 In order to carry out the purpose of this chapter any water quality standard applicable to interstate waters which was adopted

by any State and submitted to and approved by or is a waiting approval by the Administrator pursuant to this Act as in effect

immediately prior to October 18 1972 shall remain in effect unless the Administrator determined that such standard is not

consistent with the applicable requirements of this Act as in effect immediately prior to October 18 1972. If the Administrator

makes such a determination he shall within three months after October 18 1972 notify the State and specify the changes needed

to meet such requirements. If such changes are not adopted by the State within ninety days after the date of such notification

the Administrator shall promulgate such changes in accordance with subsection b of this section.

2 Any State which before October 18 1972 has adopted pursuant to its own law water quality standards applicable to

intrastate waters shall submit such standards to the Administrator within thirty days after October 18 1972. Each such standard

shall remain in effect in the same manner and to the same extent as any other water quality standard established under this

chapter unless the Administrator determines that such standard is inconsistent with the applicable requirements of this Act as

in effect immediately prior to October 18 1972. If the Administrator makes such a determination he shall not later than the one

hundred and twentieth day after the date of submission of such standards notify the State and specify the changes needed to meet

such requirements. If such changes are not adopted by the State within ninety days after such notification the Administrator

shall promulgate such changes in accordance with subsection b of this section.

3A Any State which prior to October 18 1972 has not adopted pursuant to its own laws water quality standards applicable

to intrastate waters shall not later than one hundred and eighty days after October 18 1972 adopt and submit such standards

to the Administrator.

B If the Administrator determines that any such standards are consistent with the applicable requirements of this Act as in

effect immediately prior to October 18 1972 he shall approve such standards.

C If the Administrator determines that any such standards are not consistent with the applicable requirements of this Act as

in effect immediately prior to October 18 1972 he shall not later than the ninetieth day after the date of submission of such

standards notify the State and specify the changes to meet such requirements. If such changes are not adopted by the State

within ninety days after the date of notification the Administrator shall promulgate such standards pursuant to subsection b
of this section.

b Proposed regulations

1 The Administrator shall promptly prepare and publish proposed regulations setting forth water quality standards for a State

in accordance with the applicable requirements of this Act as in effect immediately prior to October 18 1972 if--
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A the State fails to submit water quality standards within the times prescribed in subsection a of this section.

B a water quality standard submitted by such State under subsection a of this section is determined by the Administrator

not to be consistent with the applicable requirements of subsection a of this section.

2 The Administrator shall promulgate any water quality standard published in a proposed regulation not later than one hundred

and ninety days after the date he publishes any such proposed standard unless prior to such promulgation such State has

adopted a water quality standard which the Administratordetermines to be in accordance with subsection a of this section.

c Review revised standards publication

1 The Governor of a State or the State water pollution control agency of such State shall from time to time but at least once

each three year period beginning with October 18 1972 hold public hearings for the purpose of reviewing applicable water

quality standards and as appropriate modifying and adopting standards. Results of such review shall be made available to

the Administrator.

2A Whenever the State revises or adopts a new standard such revised or new standard shall be submitted to the

Administrator. Such revised or new water quality standard shall consist of the designated uses of the navigable waters involved

and the water quality criteria for such waters based upon such uses. Such standards shall be such as to protect the public health

or welfare enhance the quality of water and serve the purposes of this chapter. Such standards shall be established taking

into consideration their use and value forpublic water supplies propagation of fish and wildlife recreational purposes and

agricultural industrial and other purposes and also taking into consideration their use and value-for navigation.

B Whenever a State reviews watet quality standards pursuant to paragraph 1 of this subsection or revises or adopts new

standards pursuant to this paragraph such State shall adopt criteria for all toxic pollutants
listed pursuant to section 1317a

1 of this title for which criteria have been published under section 1314a of this title the discharge or presence of which in

the affected waters could reasonably be expected to interfere with those designated uses adopted by the State as necessary to

support such designated uses. Such criteria shall be specific numerical criteria for such toxic pollutants. Where such numerical

criteria are not available whenever a State reviews water quality standards pursuant to paragraph 1 or revises or adopts new

standards pursuant to this paragraph such State shall adopt criteria based on biological monitoring or assessment methods

consistent with information published pursuant to section 1314a8 of this title. Nothing in this section shall be construed to

limit or delay the use of effluent limitationsor other permit conditions based on or involving biological nionitoring orassessment

methods or previously adopted numerical criteria.

3 If the Administrator within sixty days after the date of submission of the revised or new standard determines that such

standard meets the requirements of this chapter such standard shall thereafterbe the water quality standard for the applicable

waters of that State. If the Administrator determines that any such revised or new standard is not consistent with the applicable

requirements of this chapter he shall not later than the ninetieth day after the date of submission of such standard notify the

State and specify thechanges to meet such requirements. If such changes are not adopted by the State within ninety days after

the date of notification the Administratorshall promulgate such standard pursuant to paragraph 4 of this subsection.

4 The Administrator shall promptly prepare and publish proposed regulations setting forth a revised or new water quality

standard for the navigable waters

involved--A
if a revised or new water quality standard submitted by such State under paragraph 3 of this subsection for such waters

is determined by the Administrator not to be consistent with the applicable requirements of this chapter or

B in any case where the Administrator determines that a revised or new standard is necessary to meet the requirements

of this chapter.
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The Administrator shall promulgate any revised or new standard under this paragraph not later than ninety days after he publishes

such proposed standards unless prior to such promulgation such State has adopted a revised or new water quality standard

which the Administrator determines to be in accordance with this chapter.

d Identification of areas with insufficient controls maximum daily load certain effluent limitations revision

1A Each State shall identify those waters within its boundaries forwhich the effluent limitations required by section 1311b

1A and section . 311b1P3 of this title are not stringent enough to implement any water quality standard applicable to

such waters. The State shall establish a priority ranking for such waters taking into account the severity of the pollution and

the uses to be made of such waters.

B Each State shall identify those waters or parts thereof within its boundaries for which controls on thermal discharges under

section 1.31.1 of this title are not stringent enough to assure protection and propagation of a balanced indigenous population

of shellfish fish and wildlife.

C Each State shall establish for the waters identified in paragraph 1A of this subsection and in accordance with the priority

ranking the total maximum daily load for those pollutants which the Administrator identifies under section 1314a2 of this

title as suitable for such calculation. Such load shall be established at a level necessary to implement the applicable water

quality standards with seasonal variations and a margin of safety which takes into account any lack of knowledge conceming

the relationship between effluent limitations and water quality.

D Each State shall estimate for the waters identified in paragraph 1B of this subsection the total maximum daily thermal

load required to assure protection and propagation of a balanced indigenous population of shellfish fish and wildlife. Such

estimates shall take into account the normal water temperatures flow rates seasonal variations existing sources of heat input

and the dissipative capacity of the identified waters or parts thereof. Such estimates shall include a calculation of the maximum

heat input that can be made into each such part and shall include a margin of safety which takes into account any lack of

knowledge conceming the development of thermal water quality criteria for such protection and propagation in the identified

waters or parts thereof.

2 Each State shall submit to the Administrator from time to time with the first such submission not later than one hundred

and eighty days after the date of publication of the first identification of pollutants under section 13 14a2D of this title

for his approval the waters identified and the loads established under paragraphs 1A 1B 1C and 1D of this.

subsection. The Administrator shall either approve or disapprove such identification and load not later than thirty days after

the date of submission. If the Administrator approves such identification and load such State shall incorporate them into its

current plan under subsection e of this section. If the Administrator disapproves such identification and load he shall not later

than thirty days after the date of such disapproval identify such waters in such State and establish such loads for such waters as

he detennines necessary to implement the water quality standards applicable to such waters and upon such identification and

establishment the State shall incorporate them into its current plan under subsection e of this section.

3 For the specific purpose of developing information each State shall identify all waters within its boundaries which it has

not identified under paragraph 1A and 1B of this subsection and estimate for such waters the total maximum daily load

with seasonal variations and margins of safety for those pollutants which the Administrator identifies under section 1314a2
of this title as suitable for such calculation and for thermal discharges at a level that would assure protection and propagation

of a balanced indigenous population of fish shellfish and wildlife.

4 Limitations on revision of certain effluent limitations

A Standard not attained

For waters identified under paragraph 1A where the applicable water quality standard has not yet been attained any
effluent limitation based on a total maximum daily load or other waste load allocation established under this section may
be revised only if i the cumulative effect of all such revised effluent limitations based on such total maximum daily load
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or waste load allocation will assure the attainment of such water quality standard or ii the designated use which isnot

being attained is removed in accordance with regulations established under this section

B Standard attained

For waters identified underparagrapfi 1A where the quality of such waters equals or exceeds levels necessary to protect

the designated use for such waters or otherwise required by applicable water quality standards any effluent limitation

based on a total maximum daily load or other waste load allocation established under this section or any watei quality

standard established under this section or any other permitting standard may be revised only if such revision is subject to

and consistent with the antidegradation policy established under this secfion

e Continuing planning process

1 Each State shall have a continuing planning process approved under paragraph 2 of this subsection which is consistent

with this chapter.

2 Each State shall submit not later than 120 days after October 18 1972 to the Administrator for his approval a proposed

continuing planning process which is consistent with this chapter. Not later than thirty days after the date of submission of such

a process the Adininistrator shall either approve or disapprove such process. The Administrator shall from tinie to tiirie review

eachStates approved planning process for the purpose of insuring that such planning process is atall times consistentwiththis

chapter. The Administratorshall not approve any State permit program under subchapter IV of thischapter for any State which

does not have an approved continuing planning process under this section.

3 The Administrator shall approve any continuing planning process submitted to hiiri under this section which will result in

plans for all navigable waters within such State which include but are not limited to the following

A effluent limitations and schedules of compliance at least as stringentas those required by section 131.1.b1 sectio.n

1311b2 sectioZ 1.316 and section 1317 of this title and at least as stringent as a.ny requirements contained in any

applicable water quality standard in effect under authority of this section

B the incorporation of all elements of any applicable area-wide waste managementplans under $ection 1288 ofthis title

and applicable basin plans under section 1289 of this title

C total maximum daily load for pollutants in accordance with subsection d of this section

D procedures for revision

E adequate authority for intergovernmental cooperation

F adequate implementation including schedules of compliance for re.vised or new waterquality standards under subsection

c of this section

G controls over the disposition of all residual waste from any water treatment processing

H an inventory and ranking in order of priority of needs for construction of waste treatment works required to meet the

applicable requirements of sections 1311. and 1312 of this title.

f Earlier compliance

Nothing in this section shall be construed to affect any effluent limitation or schedule of compliance required by any State to

be implemented prior to the dates set forth in sections 1311 b1 and 1311b2 of this title nor to preclude any State from

requiring compliance with any effluent limitation or schedule of compliance at dates earlier than such dates.

g Heat standards

Water quality standards relating to heat shall be consistent with the requirements of section 1326 of this title.
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1 Adoption by States

A Initial criteria and standards

Not later than 42 months after October 10 2000 each State having coastal recreation waters shall adopt and submit to the

Administrator water quality criteria and standards for the coastal recreation waters of the State for those pathogens and

pathogen indicators for which the Administrator has published criteria under section. 1314a of this title.

B New or revised criteria. and standards

Not later than 36 months after the date of publication by the Administrator of new or revised water quality criteria under

section 131.4a9 of this title each State having coastal recreation waters shall adopt and submit to the Administrator new

or revised water quality standards for the coastal recreation waters of the State for all pathogens and pathogen indicators

to which the new or revised water quality criteria are applicable.

2 Failure of States to adopt

A In general

If a State fails to adopt water quality criteria and standards in accordance with paragraph 1A that are as protective

of human health as the criteria for pathogens and pathogen indicators for coastal recreation waters published by the

Administrator the Administratorshall promptly propose regulations for the State setting forth revised or new water quality

standards for pathogens and pathogen indicators described in paragraph 1A for coastal recreation waters of the State.

B Exception

If the Administrator proposes regulations for a State described in subparagraph A under subsection c4B of this

section the Administrator shall publish any revised or new standard under this subsection not later than 42 months after

October 10 2000.

3 Applicability

Except as expressly provided by this subsection the requirements and procedures of subsection c of this section apply to this

subsection including the requirement in subsection c2A of this section that the criteria protect public health and welfare.

Credits

June 30 1948 c. 758 Title III 303 as added Oct. 18 1972 Pub.L. 92-500 2 86 Stat. 846 and amended Feb. 4 1987
Pub.L. 100-4 Title III 308d Title IV 404b 101 Stat. 39 68 Oct. 10 2000 Pub.L. 1.06-284 2 1.14 Stat. 870.

Notes of Decisions 108

Current through P.L. 112-23 approved 6-29-11
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a Permits for discharge of pollutants

1 Except as provided in sections 1328 and 1344 of this title the Administrator may after opportunity for public hearing issue

a permit for the discharge of ainy pollutant or combination of pollutants notwithstanding section 13.11a of this title upon
condition that such discharge will meet either A all applicable requirements under sections.131 1312 1316 1317 1318 and

1343 of this title or B prior to the taking of necessary implementing actions relating to all such requirements such conditions

as the Administrator determines are necessary to carry out the provisions of this chapter.

2 The Administrator shall prescribe conditions for such permits to assure compliance with the requirements of paragraph

1 of this subsection including conditions on data and information collection reporting and such other requirements as he

deems appropriate.

3 The permit program of the Administrator under paragraph 1 of this subsection and permits issued thereunder shall be

subject to the same terms conditions and requirements as apply to a State permitprogram and permits issued thereunder under

subsection b of this section.

4 All permits for discharges into the navigable waters issued pursuant to section 407 of this title shall be deemed to be permits
issued under this subchapter and permits issued under this subchapter shall be deemed to be permits issued under section 407

of this title and shall continue in force and effect for their term unless revoked modified or suspended in accordance with

the provisions of this chapter.

5 No permit for a discharge into the navigable waters shall be issued under section. 407 of this title after October 18 1972. Each

application for a permit under section 407 of this title pending on October 18 1972 shall be deemed to be an application for

a permit under this section. The Administrator shall authorize a State which he determines has the capability of administering

a permit program which will carry out the objective of this chapter to issue pernlits for discharges into the navigable waters

within the jurisdiction of such State. The Administrator may exercise the authority granted him by the preceding sentence only

during the period which begins on October 18 1972 and ends either on the ninetieth day after the date of the first promulgation

of guidelines required by section 1314i2 of this title or the date of approval by the Administrator of a permit program for

such State under subsection b of this section whichever date first occurs and no such authorization to a State shall extend

beyond the last day of such period. Each such permit shall be subject to such conditions as the Administrator determines are

necessary to carry out the provisions of this chapter. No such permit shall issue if the Administrator objects to such issuance.

b State permit programs

At any time after the promulgation of the guidelines required by subsection i2 oF section 1314 of this title the Governor

of each State desiring to administer its own permit program for discharges into navigable waters within its jurisdiction may
submit to the Administrator a fall and complete description of the program it proposes to establish and administer under State
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law or under an interstate compact. In addition such State shall submit a statement from the attorney general or the attorney for

those State water pollution control agencies which have independent legal counsel or from the chief legal officer in the case

of an interstate agency that the laws of such State or the interstate compact as the case may be provide adequate authority

to carry out the described program. The Administrator shall approve each such submitted program unless he determines that

adequate authority does not exist

1 To issue permits

which--A
apply and insure compliance with any applicable requirements of sections 1311 1312 1316 1317 and 1343 of this title

B are for fixed terms not exceeding five years and

C can be terminated or modified for cause including but not limited to the following

i violation of any condition of the permit _

ii obtaining a permit by misrepresentation or failure to disclose fully all relevant facts

iii change in any condition that requires either a temporary or permanent reduction or elimination of the.permitted.

discharge

D control the disposal of pollutants into wells

2A To issue permits which apply and insure compliance with all applicable requirements of section 1318 of this title or

B To inspect monitor enter and require reports to at least the same extent as required in section 1318 of this title

3 To insure that the public and any other State the watersof which may be affected receive notice of each application for a

permit and to provide an opportunity for public hearing before a ruling on each such application

4 To insure that the Administrator receives notice of each application including a copy thereof for a perlnit

5 To insure that any State other than the permitting State whose waters may be affected by the issuance of a permit may

submit written recommendations to the permitting State and the Administrator with respect to any permit application and if

any part of such written reconunendations are not accepted by the permitting State that the permitting State will notify such

affected State and the Administrator in writing of its failure to so accept such recominendatioms together with its reasons

for so doing

6 To insure that no permit will be issued if in the judgment of the Secretary of the Army acting through the Chiefof Engineers

after consultation with the Secretary of the department inwhich the Coast Guard is operating anchorage and navigation of any

ofthe navigable waterswouldbe substantially impairedthereby

7 To abate violations of the permit or the permitprogram including civil and criminal penalties and other ways and means

of enforcement

8. To insure that any permit for a discharge from a publicly owned treatment works includes conditions to require the

identification in terms of character and volume of pollutants of any significant source introducing pollutants subject to

pretreatment standards under sectioti 1317b of this title into such- works and a program to assure compliance with such

pretreatment standards by each such source in addition to adequate notice to the permitting agency of A new introductions

into such works of pollutants fromany source which would be a new source as defined in section 1316 of this title if such source

were discharging pollutants B new introductions of pollutarits into such works from a source which would be subject to section

13 11 of this title if it were discharging such pollutants or C a substantial change in vblume or character of pollutants being

introduced into such works by a source introducing pollutants into such works at the time of issuance of the permit. Such notice
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shall include information on the quality and quantity of effluent to be introduced into such treatment works and any anticipated

impact of such change in the quantity or quality of effluent to be discharged from such publicly owned treatment works and

9 To insure that any industrial user of any publicly owned treatment works will comply with sections 1.284b 1317 and

131 8 of this title.

c Suspension of Federal program upon submission of State program withdrawal of approval of State program return

of State program to Administrator

1 Not later than ninety days after the date on which a State has submitted a program or revision thereof pursuant to

subsection b of this section the Administrator shall suspend the issuance of permits under subsection a of this section as to

those discharges subject to such program unless he determines that the State permit program does not meet the requirements

of subsection b of this section or does not conform to the guidelines issued under section 1314i2 of this title. If

the Administrator so determines he shall notify the State of any revisions or modifications necessary to conform to such

requirements or guidelines.

2 Any State permit program under this section shall at all times be in accordance with this section and guidelines promulgated

pursuant to section 1.314i2 of this title.

3 Whenever the Administrator determines after public hearing that a State is not administering a program approved under

this section in accordance with requirements of this section he shall so notify the State and if appropriate corrective action is

not taken within a reasonable time not to exceed ninety days the Administrator shall withdraw approval of such program. The

Administrator shall not withdraw approval of any sucli program unless he shall first have notified the State and made public

in writing the reasons for such withdrawal.

4 Limitations on partial permit program returns and withdrawals.

A State may return to the Administrator administration
l and the Administrator may withdraw under paragraph 3 of this

subsection approval of--

A a State partial permit program approved under subsection n3 of this section only if the entire pennit program being

administered by the State department or agency at the time is retumed or withdrawn and

B a State partial pennit program approved under subsection n4 of this section only if an entire phased component of the

pennit program being administered by the State at the time is returned or withdrawn.

d Notification of Administrator

1 Each State shall transmit to the Administrator a copy. of each pennit application received by such State and provide notice

to the Administrator of every action related to the consideration of such pennit application including each pennit proposed

to be issued by such State.

2 No perinit shall issue A if the Administrator within ninety days of the date of his notification under subsection b5
of this section objects in writing to the issuance of such permit or B if the Administrator within ninety days of the date of

transmittal of the proposed permit by the State objects in writing to the issuance of such permit as being outside the guidelines

and requirements of this chapter. Whenever the Administrator objects to the issuance of a permit under this paragraph such

written objection shall contain a statement of the reasons for such objection and the effluent limitations and conditions which

such permit would include if it were issued by the Administrator.

3 The Administrator may as to any permitapplication waive paragraph 2 of this subsection.

4 In any case where after December 27 1977 the Administrator pursuant to paragraph 2 of this subsection objects to the

issuance of a permit on request of the State a public hearing shall be held by the Administrator on such objection. If the State
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does not resubinit such permit revised to meet such objection within 30 days after completion of the hearing or if no lieari ng

is requested within 90 days aftet the date of such objection the Administrator may issue the permit pursuant to subsection a
of this section for such source in accordance with the guidelines and requirements of this chapter.

e Waiver of notification requirement

In accordance with guidelines promulgated pursuant to subsection i2 of section 1314 of this title the Administrator is

authorized to waive the requirements of subsectiori d of this section atthe time he approves a prograin pursuant to subsection

b of this section for any category including any class type or size within such category of point sources within the State

submitting such program.

f Point source categories

The Adininistrator shall promulgate regulations establishing categories of point sources which he deterinines shall not be subject

to the requirements of subsection d of this section in any State with a program approved pursuant to subsection b of this

section. The Administratormay distinguish among classes types-and sizes within any category of point sources.

g Other regulations for safe transportation handling carriage storage and stowage of pollutants

Any permit issued under this section for the discharge of pollutants into the navigable waters from a vessel or other floating

craft shall be subject to any applicable regulations promulgated by the Secretary of the department in which the Coast Guard is

operating establishing specifications for safe transportation handling carriage storage and stowage of pollutants.

h Violation of permit conditions restriction or prohibition upon introduction of pollutant by source not previously

utilizing treatment works

Iri the event any condition of a permit for discharges from a treatment works as defined in sectioii 1292 of this title which is

publicly owned is violated a State with a program approved under subsection b of this section or the Administrator where no

State program is approved or where the Administrator determines pursuant to. section1319a of this title that a State with an..

approved program has not commenced appropriate enforcement action with respect to such permit may proceed in a court of

competent jurisdiction to restrict or prohibit the introduction of any pollutant into such treatment works by a source not utilizing

such treatment works prior to the finding that such condition was violated.

i Federal enforcement not limited

Nothing in this section shall be construed to limit the authority of the Administrator to take action pursuant to section 1319

of this title.

j Public information

A copy of each permit application and each permit issued under this section shall be available to the public. Such permit

application or permit or portion thereof shall further be available on request for the purpose of reproduction.

k Compliance with permits

Compliance with a permit issued pursuant tothis section shall be deemed compliance for purposes of sections .131 and-1365-

of this title with sections 1311 1312 1316 1317 and 1343 of this title except any standard imposed under section1317 of

this title for a toxic pollutant injurious to human health. Until December 31 1974 in any case where a permit for discharge

has been applied for pursuant to thissection but final administrative disposition of such application has not been made such

discharge shall not be a violation of 1 section 1311 1316 or 1342 of this title or 2 sectioii 407 of this title unless the

Administrator or other plaintiff proves that final administrative disposition of sucli application has riot been made because of the

failure of the applicant to furnish information reasonably required or requested in order to process the application. For the180-dayperiodbegiiiningon October 18 1972 in the case of any point source discharging any pollutant or coinbination ofpollutants

immediately prior to such date which source is not subject to section 407 of this title the discharge by such source shall not be a

violation of this chapter if such a source applies for a permit for discharge pursuant to this section within such 180-day period.

1 Limitation on permit requirement

1 Agricultural return flows
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The Administrator shall not require a permitunder this section for discharges composed entirelyof return flows from irrigated

agriculture nor shall the Administrator directly or indirectly require any State to require such a permit.

2 Stormwater runoff from oil gas and mining operations

The Administrator shall not require a permit under this section nor shall the Administrator directly or indirectly require any
State to require a permit for discharges of stormwater runoff from mining operations or oil and gas exploration production

processing or treatment operations or transmission facilities composed entirely of flows which are from conveyances or

systemsof conveyances including but notlimited to pipes conduits ditches and channels used for collecting and conveying

precipitation runoff and which are not contaminated by contact with or do not come into contact with any overburden raw

material intermediate products finished product byproduct or waste products located on the site of such operations.

m Additional pretreatment of conventional pollutants not required

To the extent a treatment works as defined in section 1.292 of this title which is publicly owned is not meeting the requirements
of a permit issued under this section for such treatment works as a result of inadequate design or operation of such treatment

works the Administrator in issuing a permit under this section shall not require pretreatment by a person introducing

conventional pollutants identified pursuant to section 1314a4 of this title into such treatment works other than pretreatment

required to assure compliance with pretreatment standards under subsection b8 of this section and section 1317b1 of

this title. Nothing in this subsection shall affect the Administrators authority under sections 13 1.7 and 1319 of this title affect

State and local authority under sections 1.317b4 and 1370 of this title relieve such treatment works of its obligations to

meet requirements established under this chapter or otherwise preclude such works from pursuing whatever feasible options

are available to meet its responsibility to comply with its permit under this section.

n Partial permit program

1 State submission

The Governor of a State may submit under subsection b of this section a permit program for a portion of the discharges

into the navigable waters in such State.

2 Minimum coverage

A partial permitprogramunder this subsection shall cover at a minimum administration of a major category of the discharges

into the navigable waters of the State or a major component of the permit program required by subsection b of this section.

3 Approval of major category partial permit programs

The Administrator may approve a partial permit program covering administration of a major category of discharges under

this subsection if--

A such program represents a complete permit program and covers all of the discharges under the jurisdiction of a

department or agency of the State and

B the Administratordetermines that the partial program represents a significant and identifiable part of the State program

required by subsection b of this. section.

4 Approval of major component partial permit programs

The Administrator may approve under this subsection a partial and phased permit program covering administration of a major

component including discharge categories of a State permit. program required by subsection b of this sectionif--A
the Administrator determines that the partial program represents a significant and identifiable part-of the State program

required by subsection b of this section and

B the State submits and the Administrator approves a plan for the State to assume administration by phases of the

remainder of the State program required by subsection b of this section by a specified date not more than 5 years

s.. _ýcýam
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after submission of the partial program under this subsection and agrees to make all reasonable efforts to assume such

administration by such date.

o Anti-backsliding

1 General prohibition

In the case of effluent limitations established on the basis of subsection a1B of this section a permit may not be

renewed reissued or modified on the basis of effluent guidelines promulgated under section 1314b ofthis title subsequent

to the original issuance of such permit to contain effluent limitations which are less stringent than the comparable effluent

limitations in the previous permit. In the case of effluent limitations established on the basis ofsectxon 1.311b1C or

section 1313d or e of this title a permit may not be renewed reissued or modified to contain effluent limitations which

are less stringent than the comparable effluent limitations in the previous permitexcept in coinpliance with section 131.3d

4 of this title.

2 Exceptions

A permit with respect to which paragraph 1 applies may be renewed reissued or modified to contain a less stringent effluent

limitation applicable to a pollutantifý-A
material and substantial alterations or additions to the permitted facility occurred after permit issuance which justify

the application of a less stringent effluent limitation

Bi information is available which was not available at the time of permit issuance other than revised regulations

guidance or test methods and which would have justified the application of a less stringent effluent limitation at the time

of permit issuance or

ii the Administratordetermines that technical mistakes or mistaken interpretations of law were made in issuing the permit

under subsection a1B of this section

C a less stringent effluent limitation is necessary because of events over which the permittee has no control and for which

there is no reasonably available remedy

D the permittee has received a pertnit modification under section 1311c 1311g 1.31.1h 1311i 1311k 1311ri

or 1326a of this title or

E the permittee has installed the treatment facilities required to meet the effluent limitations in the previous permit

and has properly operated and maintained the facilities but has nevertheless been unable to achieve the previous effluent

limitations in which case the limitations in the reviewed reissued or modified permit may reflect the level of pollutant

control actually achieved but shall not be less stringent than required by effluent guidelines in effect at the time of permit

renewal reissuance or modification.

Subparagraph B shall not apply to any.revised wasteload allocations or any alternative grounds for translating water

quality standards into effluent limitations except where the cumulative effect of such revised allocations results in a

decrease in the amount of pollutants discharged into the concerned waters and such revised allocations are not the result

of a discharger eliminating or substantially reducing its discharge of pollutants due to complying with the requirementsof

this chapter or for reasons otherwise unrelated to water quality.

3 Limitations

In no event may a permit with respect to which paragraph 1 applies be renewed reissued or modified to contain aneffluent

limitation which is less stringent than required by effluent guidelines in effect at the time the permit is renewed reissued

or modified. In no event may such a permit to discharge into waters be renewed reissued or modified to contain a less

stringent effluent limitation if the implementation of such limitation would result in a violation of a water quality standard

under section 1313 of this title applicable to such waters.

VýesttaavNext Cc7 2011 Thomson Reuters. No clairn to original U.S. Government Works. 6
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1 General rule

Prior to October 1 1994 the Administrator or the State in the case of a permit program approved under this section shall

not require a permitunder this section for discharges composed entirely of stormwater.

2-Exceptions

Paragraph 1 shall not apply with respect to the following stormwater discharges

A A discharge with respect to which a permit has been issued under this section before February 4 1987.

B A discharge associated with industrial activity.

CA discharge from a municipal separate storm sewer system serving a populationof 250000 or more.

D A discharge from a municipal separate storm sewer system serving a population of 100000 or more but less than

250000.

E A discharge for which the Administrator or the State as the case may be determines that the stormwater discharge

contributes to a violation of a water quality standard or is a significant contributor of pollutants to waters of the United

States.

3 Permit requirements

A Industrial discharges

Permits for discharges associated with industrial activity shall meet all applicable provisions of this section and section

131.1 of this title.

B Municipal discharge

Permits for discharges frommunicipal storm sewers--

i may be issued on a system- or jurisdiction-wide basis

ii shall include a requirement to effectively prohibit non-stormwater discharges into the storm sewers and

iii shall require controls to reduce the discharge of pollutants to the maximum extent practicable including

management practices control techniques and system design and engineering methods and such other provisions as

the Administratoror the State determines appropriate for the control of such pollutants.

4 Permit application requirements

A Industrial and large municipal discharges

Not later than 2 years after February 4 1987 the Administrator shall establish regulations setting forth the permit

application requirements for stormwater discharges described in paragraphs 2B and 2C. Applications for permits

for such discharges shall be filed no later than 3 years after February 4 1987. Not later than 4 years after February 4 1987

the Administratoror the State as the case may be shall issue or deny each such permit. Any such permit shall provide for

compliance as expeditiously as practicable but in no event later than 3 years after the date of issuance of such permit.

B Other municipal discharges

Not later than 4 years after February 4 1987 the Administrator shall establish regulations setting forth the permit

application requirements for stormwater discharges described in paragraph 2D. Applications for permits for such

discharges shall be filed no later than 5 years after February 4 1987. Not later than 6 years after February 4 1987 the
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Administrator or the State as the case may be shall issue or deny each such permit. Any such permit shall provide for

compliance as expeditiously as practicable but in no event later than 3 years after the date of issuance ofsuch permit.

5 Studies

The Administrator incorisultation with the States shall conduct a study for the purposes of--

A identifying those stormwater discharges or classes of stormwater discharges for which permits are not required pursuant

to paragraphs 1 and 2 of this subsection

B determining to the maximum extent practicable the nature and extent of pollutants in such discharges and

C establishing procedures and methods to control stormwater discharges to the extent necessary to mitigate impacts on

water quality.

Not later than October 1 1988 the Administrator shall submit to Congress a report on the results of the study described

in subparagraphs A and B. Not later than October 1 1989 the Administratorshall submii to Corigress a report on the

results of the study described in subparagraph C
6 Regulations

Not later than October 1 1993 the Administrator in consultation with State and local officials shall issue regulations

based on the results of the studies conducted under paragraph 5 which designate stormwater discharges other than those

discharges described in paragraph 2 to be regulated to protect water quality and shall establish a comprehensive program

to regulate such designated sources. The program shall at a minimum A establish priorities B establish requirements

for State stormwater management programs and Cestablish expeditious deadlines. The program may include performance

standards guidelines guidance and management practices and treatment requirements as appropriate.

qCombined sewer overflorVs

1 Requirement for permits orders and decrees

Each permit order or decree issued pursuant to this chapter after December 21 2000 for a discharge from a muriicipal

combined storm and sanitary sewer shall conform to the Combined Sewer Overflow Control Policy signed by the

Administrator on April 11 1994 in this subsection referred to as the CSO control policy.

2 Water quality and designated use review guidance

Not later than July 31 2001 and after providing notice and opportunity for public comment the Administrator shall issue

guidance to facilitate the conduct of water quality and designated use reviews for municipal combined sewer overflow

receiving waters.

3 Report

Not later than September 1 2001 the Administrator shall transmit to Congress a report on the progress made by the

Environmental Protection Agency States and municipalities in implementing and enforcing the CSO control policy.

r Discharges incidental to the normal operation of recreational vessels

No permit shall be required under this chapter by the Administrator or a State in the case of a permit program approved under

subsection b for the discharge of any graywater bilge water cooling water weather deck runoff oil water separator effluent

or effluent from properly functioning marine engines or any other discharge that is incidental to the normal operation of a

vessel if the discharge is from a recreational vessel.

Credits

June 30 1948 c. 758 Title IV 402 as added Oct. 18 1972 Pub.L. 92-500 2 86 Stat. 880 and amended Dec. 27 1977

Pub.L. 95-217 33c 50 54c1 65 66 91 Stat. 1577 1588 1591 1599 1600 Feb. 4 1987 Pub.L. 100-4 Title IV

401 to 404a c formerly d 405 101 Stat. 65 to 67 69 Oct. 31 1992 Pub.L. 102-580 Title III 364 106 Stat. 4862
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Dec. 21 1995 PuU.L. 1.04-66 Title II 2021e2 109 Stat. 727 Dec. 21 2000 Pub.L. 106-554 1a4 Div. B Title I

112a 114 Stat. 2763 2763A-224 July 29 2008 Pub.L. 110-288 2 122 Stat. 2650.

Notes of Decisions 196

Current through P.L. 112-23 approved 6-29-11

Footnotes

1 So in original.
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United States Code Annotated

Title 33. Navigation and Navigable Waters Refs Annos

Chapter 26. Water Pollution Prevention and Control Refs Annos

Subchapter V. General Provisions

33 U.S.C.A. 1362

1362. Definitions

Effective July 29 2008

Currentness

Except as otherwise specifically provided when used in this chapter
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1 The term State water pollution control agency means the State agency designated by the Governor having responsibility

for enforcing State laws relating to the abatement of pollution.

2 The term interstate agency means an agency of two or more States established by or pursuant to an agreement or compact

approved by the Congress or any other agency of two or more States having substantial powers or duties pertaining to the

control of pollution as detemiined and approved by the Administrator.

3 The term State means a State the District of Columbia the Commonwealth ofPuerto Rico the Virgin Islands Guam
American Samoa the Commonwealth of the Northern Mariana Islands and the Trust Territory of the Pacific Islands.

4 The term municipality means a city town borough county parish district association or other public body created by

or pursuant to State law and having jurisdiction over disposal of sewage industrial wastes or other wastes or an Indian tribe

or an authorized Indian tribal organization or a designated and approved management agency under section 1288 of this title.

5 The term person means an individual corporation partnership association State municipality commission or political

subdivision of a State or any interstate body.

6 The term pollutant means dredged spoil solid waste incinerator residue sewage garbage sewage sludge munitions

chemical wastes biological materials radioactive materials heat wrecked or discarded equipment rock sand cellar dirt and

industrial municipal and agricultural waste discharged into water. This term does not mean A sewage from vessels or a

discharge incidental to the normal operation of a vessel of the Armed Forces within the meaning of section .132 of this title or

B water gas or other material which is injected into a well to facilitate production of oil or gas or water derived in association

with oil or gas production and disposed of in a well if the well used either to facilitate production or for disposal purposes is

approved by authority of the State in which the well is located and if such State determines that such injection or disposal will

not result in the degradation of ground or surface water resources.

7 The term navigable waters means the waters of the United States including the territorial seas.

8 The term territorial seas means the belt of the seas measured from the line of ordinary low water along that portion of

the coast which is in direct contact with the open sea and the line marking the seaward limit of inland waters and extending

seaward a distance of three miles.

9 The term contiguous zone means the entire zone established or to be established by the United States under article 24 of

the Convention of the Territorial Sea and the Contiguous Zone.
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10 The term ocean means any portion of the high seas beyond the contiguous zone.

11 The term effluent limitation means any restriction established by a State or the Administrator on quantities rates and

concentrations of chernical physical biological and other constituents which are discharged from point sources into navigable

waters the waters of the contiguous zone or the ocean including schedules of compliance.

12 The term discharge of a pollutant and the term discharge of pollutants each means A any addition of any pollutant

to navigable waters from any point source B any addition of any pollutant to the waters of the contiguous zone or the ocean

from any point source other than a vessel or other floating craft.

13 The term toxic pollutant means those pollutants or combinations of pollutants including disease-causing agents

which after discharge and upon exposure ingestion inhalation or assimilation into any organism either directly from the

environment or indirectly by ingestion through food chains will on the basis of information available to the Administrator

cause death disease behavioral abnormalities cancer genetic mutations physiological malfunctions including malfunctions

in reproduction or physical deformations in such organisms or their offspring.

14 The term point source means any discernible confined and discrete conveyance including but not limitedto any pipe

ditch channel tunnel conduit well discrete fissure container rolling stock concentrated animal feeding operation or vessel

or other floating craft from which pollutants are or may be discharged. This term does not include agricultural stormwater

discharges and return flows fromirrigated agriculture.

15 The term biological monitoring shall mean the determination of the effects on aquatic life including accumulation of

pollutants in tissue in receiving waters due to the discharge of pollutants A by techniques and procedures including sampling

of organisms representative of appropriate 1evels of the food chain apprQpriate to the yolume andthe physical chemical and

biological characteristics of the effluent and B at appropriate frequericies and locations.

16 The term discharge when used without qualifcation includes a discharge of a pollutant and a discharge of pollutants.

17 The term schedule of compliance means a schedule of remedial measures including an enforceable sequence of actions

or operations leading to compliance with an effluent limitation other limitation prohibition or standard.

18 The term industrial user means those industries identified in the Standard Industrial Classification Manual Bureau.of

the Budget 1967 as amended and supplemented under the category of Division D--Manufacturing and such other classes

of significant waste producers as by regulation the Administrator deems appropriate.

19 The term pollution means the xnan-made or man-induced alteration of the chemical physical biological and radiological

integrity of water.

20 The tenn medical waste means isolation wastes infectious agerits huinan blood and blood products pathological wastes

sharps body parts contaminated bedding surgical wastes and potentially contaminated laboratory wastes dialysis wastes and

such additional medical items as the Adiiiiriistrator shall prescribe by regulation.

21 Coastal recreation waters

A In general

The term coastal recreation waters rrieans-

i the Great Lakes and

ii marine coastal waters including coastal estuaries that are designated under section 1313c of this title b.y a State _

for use for swimming bathing surfing or similar water contact activities.

B Exclusions

2011 Thomson Reuters. No claim to original U.S. Goverrirrient Works.
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The term coastal recreation waters does not

include--i
inland waters or

ii waters upstream of the mouth of a river or stream having an unimpaired natural connection with the open sea.

22 Floatable material

A In general

The term floatable material means any foreign matter that may float or remain suspended in the water column.

B Inclusions

The term floatable material includes--

i plastic

ii aluminum cans

iii wood products

iv bottles and

v paper products.

23 Pathogen indicator

The term pathogen indicator means a substance that indicates the potential for human infectious disease.
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24 Oil and gas exploration and production

The term oil and gas exploration production processing or treatment operations or transmission facilities means all field

activities or operations associated with exploration production processing or treatment operations or transmission facilities

including activities necessary to prepare a site for drilling and for the movement and placement of drilling equipment whether

or not such field activities or operations may be considered to be construction activities.

25 Recreational vessel

A In general

The term recreational vessel means any vessel that is--

i manufactured or used primarily for pleasure or

ii leased rented or chartered to a person for the pleasure of that person.

B Exclusion

The term recreational vessel does not include a vessel that is subject to Coast Guard inspection and that--

i is engaged in commercial use or

ii carries paying passengers.

Credits

June 30 1948 c. 758 Title V 502 as added Oct. 18 1972 Pub.L. 92-500 2 86 Stat. 886 and amended Dec. 27 1977

Pub.L. 95-217 33b 91 Stat. 1577 Feb. 4 1987 Pub.L. 100-4 Title V y 502a 503 101 Stat. 75 Nov. 18 1988 Pub.L.

100-688 Title III 3202a 102 Stat. 4154 Feb. 10 1996 Pub.L. 104-106 Div. A Title III 325c3 110 Stat. 259 Oct.

10 2000 Pub.L. 106-284 5 114 Stat. 875 Aug. 82005 Pub.L. 109-58 Title III 323 119 Stat. 694 July 29 2008 Pub.L.

110-288 3 122 Stat. 2650.
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Code of Federal Regulations

Title 40. Protection of Environment

Chapter I. Environmental Protection Agency Refs Annos

Subchapter D. Water Programs

Part 122. EPA Administered Permit Programs the National Polltitant Discharge Elimination System Refs

Aruios

Subpart C. Permit Conditions

40 C.F.R. 122.44

122.44 Establishing limitations standards and other permit

conditions applicable to State NPDES programs see 12325

Effective April 11 2007

Cctrrentness

In addition to the conditions established under 122.43a each NPDES permit shall include conditions meeting the following

requirements when applicable.

a1 Technology-based effluent limitations and standards based on effluent limitations and standards promulgated under

section 301 of the CWA or new source performance standards promulgated under secti.on 306 of CWA on case-by-case effluent

limitations determined under sectioti 402a1 of CWA or a combination of the three in accordance with 1.25.3 of this

chapter. For new sources or new dischargers these technology based limitations and standards are subject to the provisions

.o S 122.29d protection period.

2 Monitoring waivers for certain guideline-listed pollutants.

i The Director may authorize a discharger subject to technology-based effluent limitations guidelines and standards in

an NPDES permit to forego sampling of a pollutant found at 40 CFR Subchapter N of this chapter if the discharger has

demonstrated through sampling and other technical factors that the pollutant is not present in the discharge or is present

only at background levels from intake water and without any increase in the pollutant due to activities of the discharger.

ii This waiver is good only for the term of the permit and is not available during the term of the first permit issued to

a discharger.

iii Any request for this waiver must be submitted when applying for a reissued permit or modification of a reissued

permit. The request must demonstrate through sampling or other technical information including information generated

during an earlier permit term that the pollutant is not present in the discharge or is present only at background levels from

intake water and without any increase in the pollutant due to activities of the discharger.

iv Any grant of the monitoring waiver must be included in the permit as an express permit condition and the reasons

supporting the grant must be documented in the permits fact sheet or statement of basis.

v This provision does not supersede certification processes and requirements already established in existing effluent

limitations guidelines and standards.

b1 Other effluent limitations and standards under sections 301 302 303 307 31.4 and 405 of CWA. If any applicable

toxic effluent standard or prohibition including any schedule of compliance specified in such effluent standard or prohibition
is promulgated under section 307a of CWA for a toxic pollutant and that standard or prohibition is more stringent than any
limitation on the pollutant in the permit the Director shall institute proceedings under these regulations to modify or revoke

and reissue the permit to conform to the toxic effluent standard or prohibition. See also 122.41a.
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2 Standards for sewage sludge use or disposal under section 405d of the CWA unless those standards have been included

in a permit issued under the appropriate provisions of subtitle C of the Solid Waste Disposal Act Part C of Safe Drinking

Water Act the Marine Protection Research and Sanctuaries Act of 1972 or the Clean Air Act or under State permit

prograins approved by the Administrator. When there are no applicable standards for sewage sludge use or disposal the

permit may include requirements developed on a case-by-case basis to protect public health and the environment from any

adverse effects which may occur from toxic pollutants in sewage sludge. If any applicable standard for sewage sludge use

or disposal is promulgated under section 405d of the CWA and that standard is more stringent than any limitation on the

pollutant or practice in the permit the Director may initiate proceedings under these regulations to modify or revoke and

reissue the permit to conform to the standard for sewage sludge use or disposal.

3 Requirements applicable to cooling water intake structures under section 316b of the CWA in accordance with part

125 subparts I J and N of this chapter.

c Reopener clause For any permit issued to a treatment works treating domestic sewage including sludge-only facilities

the Director shall include a reopener clause to incorporate any applicable standard for sewage sludge use or disposal promulgated

tmder section 405d of the CWA. The Director may promptly modify or revoke and reissue any permit containing the reopener

clause required by this paragraph if the standard for sewage sludge use or disposal is more stringent than any requirements for.

sludge use or disposal in the permit or controls a pollutant or practice not limited in the permit.

d Water quality standards and State requirements any requirements in addition to or more stringent than promulgated effluent

limitations guidelines or standards under sections 301 304 306 307 318 and 405 of CWA necessary to

1 Achieve water quality standards established under section 303 of the CWA including State narrative criteria for water

quality.

i Limitations must control all pollutants or pollutant parameters either conventional nonconventional or toxic

pollutants which the Director determines are or may be discharged at a level which will cause have the reasonable

potential to cause or contribute to an excursion above any State water quality standard including State narrative criteria

for water quality.

ii When determining whether a discharge causes has the reasonable potential to cause or contributes to an in-stream

excursion above a narrative or numeric criteria within a State water quality standard the permitting authority shall use

procedures which account for existing controls on point and nonpoint sources of pollution the variability of the pollutant

or pollutant parameter in the effluent the sensitivity of the species to toxicity testing when evaluating whole effluent

toxicity and where appropriate the dilution of the effluent in the receiving water.

iii When the permitting authority determines using the procedures in paragraph d1ii of this section that a discharge

causes
_

has the reasonable potential to causeor contributes to an in-stream excursion above the allowable ambient

concentration of a State numeric criteriawithin a State water quality standard for an individual pollutant the pennitmust

contain effluent limits for that pollutant.

iv When the permitting authority determines using the procedures in paragraphd1ii of this section that a discharge

causes has the reasonable potential to cause or contributes to an in-stream excursion above the numeric criterion for whole

effluent tbxicity the permit must contain effluent limits for whole effluent toxicity.

v Except as provided in this subparagraph when the permitting authority determines using the procedures in paragraph

d1ii of this section toxicity testing data or other information that a discharge causes has the reasonable potential to

cause or contributes to an in-stream excursion above a narrative criterion within an applicable State water quality standard

the permitmust contain effluent limits for whole effluent toxicity Linuts on whole effliient toxicity are not necessary where

the permitting authority demonstrates in the fact sheet or statement of basis of the NPDES permit using the procedures

11Vý5t1a5erNext 2011 Thomson Reuters. No claim to original U.S. Goverriment Works. 2
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in paragraph d1ii of this section that chemical-specific limits for the effluent are sufficient to attain and maintain

applicable numeric and narrative State water quality standards.

vi Where a State has not established a water quality criterion for a specific chemical pollutant that is present in an effluent

at a concentration that causes has the reasonable potential to cause or contributes to an excursion above a narrative

criterion within an applicable State water quality standard the permitting authority must establish effluent limits using

one or more of the following options

A Establish effluent limits using a calculated numeric water quality criterion for the pollutant which the permitting

authority demonstrates will attain and maintain applicable narrative water quality criteria and will fully protect the

designated use. Such a criterion may be derived using a proposed State criterion or an explicit State policy or

regulation interpreting its narrative water quality criterion supplemented with other relevant information which may

include EPAs Water Quality Standards Handbook October 1983 risk assessment data exposure data information

about the pollutant from the Food and Drug Administration and current EPA criteria documents or

B Establish effluent limits on a case-by-case basis using EPAs water quality criteria published under sectiori 304a
-of the CWA supplemented where necessary by other relevant information or

C Establish effluent limitations on an indicator parameter for the pollutant of concern provided

1 The permit identifies which pollutants are intended to be controlled by the use of the effluent limitation

2 The fact sheet required by 1.24.36 sets forth the basis for the limit including a finding that compliance

with the effluent limit on the indicator parameter will result in controls on the pollutant of concern which are

sufficient to attain and maintain applicable water quality standards

3 The permit requires all effluent and ambient monitoring necessary to show that during the term of the permit

the limit on the indicator parameter continues to attain and maintain applicable water quality standards and

4 The permit contains a reopener clause allowing the permitting authority to modify or revoke and reissue the

permit if the limits on the indicator parameter no longer attain and maintain applicable water quality standards.

vii When developing water quality-based effluent limits under this paragraph the permitting authority shall ensure that

A The level of water quality to be achieved by limits on point sources established under this paragraph is derived

from and complies with all applicable water quality standards and

B Effluent limits developed to protect a narrative water quality criterion a numeric water quality criterion or both

are consistent with the assumptions and requirements of any available wasteload allocation for the discharge prepared

by the State and approved by EPA pursuant to 40 CFR 130.7.

2 Attain or maintain a specified water quality through water quality related effluent limits established.under section 302

of CWA

3 Conform to the conditions to a State certification under section 401 of the CWA that meets the requirements of S 124.53

when EPA is the permitting authority. If a State certification is stayed by a court of competent jurisdiction or an appropriate

State board or agency EPA shall notify the State that the Agency will deem certification waived unless a finally effective

State certification is received within sixty days from the date of the notice. If the State does not forward a finally effective

certification within the sixty day period EPA shall include conditions in the permit that may be necessary to meet EPAs

obligation under section 301b1C of the CWA

4 Conform to applicable water quality requirements under section 401a2 of CWA when the discharge affects a State

other than the certifying State
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5 Incorporate any more stringent limitations treatment standards or schedule of compliance requirements established

under Federal or State law or regulations in accordance with section 301b1C of CWA

6 Ensure consistency with the requirements of a Water Quality Management plan approved by EPA under section 208b

of CWA

7 Incorporate section 403c criteria under Part 125 Subpart M for ocean discharges

8 Incorporate alternative effluent limitations or standards where warranted by fundamentally different factors under

40 CFR Part 125 Subpart D

9 Incorporate any other appropriate requireinents conditions or limitations other than effluent liinitations into a new

source permit to the extent allowed by the National Environmental Policy Act 42 U.SC. 4321 et seq. and section 511 of

the CWA when EPA is the permit issuing authority. See 122.29c.

e Technology-based controls for toxic pollutants. Limitations established under paragraphs a b or d of this section to

control pollutants meeting the criteria listed in paragraph e1 of this section. Limitations will be established in accordance

with paragraph e2 of this section. An explanation of the development of these limitations shall be included in the fact sheet

under 124.56b1i.

1 Limitations must control all toxic pollutants which the Director determines based on information reported in a permit

application under 122.21g7 or in a notification under 122.42a1 or on other informationare or may be discharged

at a level greater than the level which can be achieved by the technology-based treatment requirements appropriate to the

permittee under 125.3c of this chapter or

2 The requirement that the limitations control the pollutants meeting the criteria of paragraphs e1 of this section will

be satisfied by

i Limitations on those pollutants or

ii Limitations on other pollutants which in the judgment of the Director will provide treatment of the pollutants under

paragraph e1 of this section to the levels required by 125.3c

f Notification level. Anotification level which exceeds the notification 1eve1 of 122.42a1i ii or iii upon a petition

from the permittee or on the Directors initiative. This new notification level may not exceed the level which can be achieved

by the technology-based treatment requirements appropriate to the permittee under 125.3c.

g Twenty-four hour reporting. Pollutarits for which the pernlittee must report violations of maximum daily discharge

limitations under 122.4116iiC 24-hour reporting shall be listed in the permit. This list shall include any toxic pollutant

or hazardous substance or any pollutant specifically identified as the method to control a toxic pollutant or hazardous substance.

h Durations for permits as set forth in 122.46.

i Monitoring requirements. In addition to 122.48 the following monitoring requirements

1 To assure compliance with permit limitations requirements to monitor

i The mass or other measurement specified in the permit for each pollutant limited in the permit

ii The volume of effluent discharged from each outfall

iii Other measurements as appropriate including pollutantsin internal waste streamsunder 122.45i pollutants in

intake water for net limitationsunder 1.22.45t frequency rate of discharge etc. for noncoptinuous discharges under

0tpstlar.vNexr cO 2011 Thomson Reuters. No claim to original U.S. Government Works. 4
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122.45e pollutants subject to notification requirements under 122.42a and pollutants in sewage sludge or other

monitoring as specified in 40 CFR Part 503 or as determined to be necessary on a case-by-case basis pursuant to section

405d4 of the CWA.

iv According to test procedures approved under 40 CFR Part 136 for the analyses of pollutants or another method is

required under 40 CFR subchapters N or O. In the case of pollutants for which there are no approved methods under 40

CFR Part 136 or otherwise required under 40 CFR subchapters N or 0 monitoring must be conducted according to a test

procedure specified in the
perrriit

for such pollutants.

2 Except as provided in paragraphs i4 and i5 of this section requirements to report monitoring results shall be

established on a case-by-case basis with a frequency dependent on the nature and effect of the discharge but in no case

less than once a year. For sewage sludge use or disposal practices requirements to monitor and report results shall be

established on a case-by-case basis with a frequency dependent on the nature and effect of the sewage sludge use or disposal

practice minimally this shall be as specified in 40 CFR part 503 where applicable but in no case less than once a year.

3 Requirements to report monitoring results for storm water discharges associated with industrial activity which are

subject to an effluent limitation guideline shall be established on a case-by-case basis with a frequency dependent on the

nature and effect of the discharge but in no case less than once a year.

4 Requirements to report monitoring results for storm water discharges associated with industrial activity other than

those addressed in paragraph i3 of this section shall be established on a case-by-case basis with a frequency dependent

on the nature and effect of the discharge. At a minimum a permit for such a discharge must require

i The discharger to conduct an annual inspection of the facility site to identify areas contributing to a storm water discharge

associated with industrial activity and evaluate whether measures to reduce pollutant loadings identified in a storm water

pollution prevention plan are adequate and properly implemented in accordance with the terms of the permit or whether

additional control measures are needed

ii The discharger to maintain for a period of three years a record summarizing the results of the inspection and a

certification that the facility is in compliance with the plan and the permit and identifying any incidents of non-compliance

iii Such report and certification be signed in accordance with .22.2 and

iv Permits for storm water discharges associated with industrial activity from inactive mining operations may where

annual inspections are impracticable require certification once every three years by a Registered Professional Engineer

that the facility is in compliance with the permit or alternative requirements.

5 Permits which do not require the submittal of monitoring result reports at least annually shall require that the permittee

report all instances of noncompliance not reported under 122.411 1 45 and 6 at least annually.

j Pretreatment program for POTWs. Requirements for POTWs to

1 Identify in terms of character and volume of pollutants any Significant Industrial Users discharging into the POTW
subject to Pretreatment Standards under sectiozi 307b of CWA and 40 CFR part 403.

2i Submit a local program when required by and in accordance with 40 CFR part 403 to assure compliance with

pretreatment standards to the extent applicable under section 307b. The local program shall be incorporated into the

permit as described in 40 CFR part 403. The program must require all indirect dischargers to the POTW to comply with

the reporting requirements of 40 CFR part 403.

ii Provide a written technical evaluation of the need to revise local limits under 40 CFR 403.5c1 following permit

issuance or reissuance.

Nc.i4.C..
h1 ýC....
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3 For POTWs which are sludge-only facilities a requirement to develop a pretreatmentprogram under 40 CFR Part

403 when the Director determines that a pretreatment program is necessary to assure compliance with Section405d of

the CWA.

k Best management practices BMPs to control or abate the discharge of pollutants when

1Aiithorized under section 304e of the CWA for the control of toxic pollutants and hazardous substances from ancillary

industrial activities

2 Authorized under section 402p of the CWA for the control of storm water discharges

3 Numeric effluent limitations are infeasible or

4 The practices are reasonably necessary to achieve effluent limitations and standards or to carry out the purposes and

intent of the CWA.

Note to paragraph k4 Additional technical information on BMPs and the elements of BMPs is contained in the following

documents Guidance Manual for Developing Best Management Practices BMPs October 1993 EPA No. 833/B-93-004

NTIS No. PB 94-178324 ERIC No. W498 Storm Water Management for Construction Activities Developing Pollution

Prevention Plans and Best Management Practices September 1992 EPA No. 832/R-92-005 NTIS No. PB 92-235951

ERIC No. N482 Storm Water Management for Construction Activities Developing Pollution Prevention Plans and Best

Management PracticesSummary Guidance EPA No. 833/R-92-001 NTIS No. PB 93-223550 ERIC No. W139 Storm

Water Management for Industrial Activities Developing Pollution Prevention Plans and Best Management Practices September

1992 EPA 832/R-92-006 NTIS No. PB 92-235969 ERIC No. N477 Storm Water Management for Industrial Activities

Developing Pollution Prevention Plans and Best Management Practices Summary Guidance EPA 833/R-92-002 NTIS No.

PB 94-133782 ERIC No. W492. Copies of those documents or directions on how to obtain them can be obtained by contacting

either the Office of Water Resource Center using the EPA document number as a reference at 202 260-7786 or the

Educational Resources Information Center ERIC using the ERIC number as a reference at800 276-0462. Updates of these

documents or additional BMP documents may also be available. A list of EPA .BM guidance documents is available on the

OWM Home Page at http//www.epa.gov/owm. In addition States may have BMP guidance documents.

These EPA guidance documents are listed here only for informational purposes they are not binding and EPA does not intend

that these guidance documents have any mandatory regulatory effect by virtue of their listing in this note.

1 Reissued permits.

1 Except as provided in paragraph 12 of this section when a permit is renewed orxeissued interimeffluent limitations

standards or conditions must be at least as stringent as the final effluent limitations standards or conditions in the previous

permit unless the circuinstances on which the previous permit was based have materially and substantially changed since

the time the permit was issued and would constitute cause for permit modification or revocation and reissuance under

122.62.

2 In the case of effluent limitations established on the basis of Section 402a1B of the CWA a permit may not

be renewed reissued or modified on the basis of effluent guidelines promulgated under section 304b subsequent to

the original issuance of such permit to contain effluent liinitations which are less stringent than the comparable effluent

limitations in the previous permit.

i Exceptions--A permit with respect to which paragraph 12 of this section applies may be renewed reissued or

modified to contain a less stringent effluent limitation applicable to a pollutant if--

A Material and substantial alterations or additions to the permitted facility occurred after permit issuance which

justify the application of a less stringent effluent limitation

q tth-li1rAe.t O 2011 Thomson Reuters. No claim to original U.S. Government Works.
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B1 Information is available which was not available at the time of permit issuance other than revised regulations

guidance or test methods and which would have justified the application of a less stringent effluent limitation at

the time of permit issuance or

2 The Administrator determines that technical mistakes or mistaken interpretations of law were made in issuing

the permit under section 402a1b

C A less stringent effluent limitation is necessary because of events over which the permittee has no control and

for which there is no reasonably available remedy

D The permittee has received a permit modification under section 301c 301g 301 h 301i 301.k 301n
or 316a or

E The permittee has installed the treatment facilities required to meet the effluent limitations in the previous permit

and has properly operated and maintained the facilities but has nevertheless been unable to achieve the previous

effluent limitations in which case the limitations in the reviewed reissued or modified permit may reflect the level

of pollutant control actually achieved but shall not be less stringent than required by effluent guidelines in effect at

the time of permit renewal reissuance or modification.

ii Limitations. In no event may a permit with respect to which paragraph 12 of this section applies be renewed reissued

or modified to contain an effluent limitation which is less stringent than required by effluent guidelines in effect at the time

the permit is renewed reissued or modified. In no event may such a permit to discharge into waters be renewed issued or

modified to contain a less stringent effluent limitation if the implementation of such limitation would result in a violation

of a water quality standard under section 303 applicable to such waters.

m Privately owned treatment works. For a privately owned treatment works any conditions expressly applicable to any user

as a limited copermittee that may be necessary in the permit issued to the treatment works to ensure compliance with applicable

requirements under this
pa.rt. Alternatively the Director may issue separate permits to the treatment works and to its users or

may require a separate permit application from any user. The Directors decision to issue a permitwith no conditions applicable

to any user to impose conditions on one or more users to issue separate permits or to require separate applications and the

basis for that decision shall be stated in the fact sheet for the draft permit for the treatment works.

n Grants. Any conditions imposed in grants made by the Administrator to POWs under sections 201 and 204 of CWA which

are reasonably necessary for the achievement of effluent limitationsunder sectian 301 of CWA.

o Sewage sludge. Requirements under section 405 of CWA governing the disposal of sewage sludge from publicly owned

treatment works or any other treatment works treating domestic sewage for any use for which regulations have been established

in accordance with any applicable regulations.

p Coast Guard. When a permit is issued to a facility that may operate at certain times as a means of transportation over water

a condition that the discharge shall comply with any applicable regulations promulgated by the Secretary of the department

in which the Coast Guard is operating that establish specifications for safe transportation handling carriage and storage of

pollutants.

q Navigation. Any conditions that the Secretary of the Army considers necessary to ensure that navigation and anchorage will

not be substantially impaired in accordance with 124.59 of this chapter.

r Great Lakes. When a permit is issued to a facility that discharges into the Great Lakes System as defined in 40 CFR 132.2
conditions promulgated by the State Tribe or EPA pursuant to 40 CFR part 132.

s Qualifying State Tribal or local programs.

tdýt _ 1oSG i lv S. i\ .ýcsiP C vý . U.S. .. t.mmS vr
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1 For storm water discharges associated with small construction activity identified in 122.26b15 the Director

may include permit conditions that incorporate qualifying State Tribal or local erosion and sediment control program

requirements by reference. Where a qualifying State Tribal or local program does not include one or more of the elements

in this paragraph s1 then the Director must include those elements as conditions in the permit. A qualifying State

Tribal or local erosion and sediment control program is one that includes

i Requirements for construction site operators to implement appropriate erosion and sediment control best management

practices

ii Requirements for construction site operators to control waste such as discarded building materials concrete truck

washout chemicals litter and sanitary waste at the construction site that may cause adverse impacts to water quality

iii Requirements for construction site operators to develop and implement a storm water pollution prevention plan. A
storm water pollution prevention plan includes site descriptions descriptions of appropriate control measures copies of

approved State Tribal or local requirements maintenance procedures inspection procedures and identification ofnon-stormwater discharges and

iv Requirements to submit a site plan for review that incorporates consideration of potential water quality impacts.

2 For storm water discharges from construction activity identified in 122.26b14x the Director may include

permit conditions that incorporate qualifying State Tribal or local erbsion and sediment control program requirements by

reference. A qualifying State Tribal or local erosion and sediment control program is one that includes the elements listed

in paragraph s1 of this section and any additional requirements necessary to achieve the applicabletechnology-based

standards of best available technology and best conventional technology based on the best professional judgment of

the permit writer.

Credits

49 FR 31842 Aug. 81984 49 FR 38049 Sept. 26 1984 50 FR 6940 Feb. 19 1985 50 FR 7912 Feb. 27 1985 54 FR

256 Jan. 4 1989 54 FR 18783 May 2 1989 54 FR 23895 23896 June 2 1989 57 FR 11413 Apri12 1992 57 FR 33049

July 24 1992 58 FR 1.8016 April 7 1993 60 FR 15386 March 231995 64 FR 42469 Aug. 4 1999 64 FR 43426 Aug.

10 1999 64 FR 68847 Dec. 8 1999 65 FR 30908 May 15 2000 65 FR 43661 July 13 2000 66 FR 53048 Oct. 18 2001

66 FR 65337 Dec. 18 2001 68 FR 13608 March 19 2003 69 FR 41682 July 9 2004 70 FR 60191 Oct. 14 2005 71 FR

35040 June 16 2006 72 FR 11.212March 12 2007

SOURCE 45 FR 33418 May 19 1980 as amended at 48 FR 14153 Apr. 1 1983 unless otherwise noted.

AUTHORITY The Clean Water Act 33 U.S.C. 1251 et seq.

Notes of Decisions 139

Current through July 21 2011 76 FR 43797

End of Docnment c 2011 Iliomson Reuters. No cJaim to original U.S. Goveainient Works.
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Code of Federal Regulations

Title 40. Protection of EnAronment

Chapter I. Environmental Protection Agency Refs Annos

Subchapter D. Water Programs

Part 130. Water Quality Plan.ning and Management Refs Annos

40 C.F.R. 130.2

130.2 Definitions.

Currentness

a The Act. The Clean Water Act as amended 33 U.S.C. .1251 et seq.
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b Indian Tribe. Any Indian Tribe band group or conununity recognized by the Secretary of the Interior and exercising

governmental authority over a Federal Indian reservation.

c Pollution. The man-made or man-induced alteration of the chemical physical biological and radiological integrity of water.

d Water quality standards WQS. Provisions of State or Federal law which consist of a designated use or uses for the waters

of the United States and water quality criteria for such waters based upon such uses. Water quality standards are to protect the

public health or welfare enhance the quality of water and serve the purposes of the Act.

e Load or Loading. An amount of matter or thermal energy that is introduced into a receiving water to introduce matter or

thermal energy into a receiving water. Loading may be either man-caused pollutant loading or natural natural background

loading.

f Loading capacity. The greatest amount of loading that a water can receive without violating water quality standards.

g Load allocation LA. The portion of a receiving waters loading capacity that is attributed either to one of its existing

or future nonpoint sources of pollution or to natural background sources. Load allocations are best estimates of the loading

which may range from reasonably accurate estimates to gross allotments depending on the availability of data and appropriate

techniques for predicting the loading. Wherever possible natural and nonpoint source loads should be distinguished.

h Wasteload allocation WLA. The portion of a receiving waters loading capacity that is allocated to one of its existing or

future point sources of pollution. WLAs constitute a type of water quality-based effluent limitation.

i Total maximum daily load TMDL. The sum of the individual WLAs for point sources and LAs for nonpoint sources and

natural background. If a receiving water has only one point source discharger the TMDL is the sum of that point source WLA
plus the LAs for any nonpoint sources of pollution and natural background sources tributaries or adjacent segments. TMDLs
can be expressed in terms of either mass per time toxicity or other appropriate measure. If Best Management Practices BMPs
or other nonpoint source pollution controls make more stringent load allocations practicable then wasteload allocations can be

made less stringent. Thus the TMDL process provides for nonpoint source control tradeoffs.

j Water quality limited segment. Any segment where it is known that water quality does not meet applicable water quality

standards and/or is not expected to meet applicable water quality standards even after the application of the technology-based

effluent limitations required by sections 301b and 306 of the Act.

k Water quality management WQM plan. A State or areawide waste treatment management plan developed and updated in

accordance with the provisions of sections 205j 208 and 303 of the Act and this regulation.

Nei C7 20
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1 Areawide agency. An agency designated under section 208 of the Act which has responsibilities for WQM planning within

a specified area of a State.

mBest Management Practice BMP. Methods measures or practices selected by an agency to meet its nonpoint source control

needs. BMPs include but are not limited to structural and nonstructural controls and operation and maintenance procedures.

BMPs can be applied before during and after pollution-producing activities to reduce or eliminate the introduction of pollutants

into receiving waters.

n Designated management agency DMA. An agency identified by a WQM plan and designated by the Governor to implement

specific control recommendations.

Credits

54 FR 14359 April 11 1989 65 FR 43662 July 13 2000 68 FR 13608 March 19 2003

SOURCE 50 FR 1779 Jan. 11 1985 66 FR 53048 Oct. 18 2001 68 FR 13608 March 19 2003 unless otherwise noted.

AUTHORITY 33 U.S.C. 1251 et seq.

Notes of Decisions 1

Current through July 21 2011 76 FR 43797

P.nd of Docnment Cýý 2011 IJioutson Reutve.5. No claani to original U.S. Government Works.

NerytvNoxt O 2011 Thomson Reuters. No claim to oric0inal U.S. Government Works. 2
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Code of Federal Regulations

Title 40. Protection of Environment

Chapter I. E-nvironmental Protection Agency Refs Annos

Subchapter D. Water Programs

Part 130. Water Quality Planning and Management Refs rnnos

40 C.F.R. 130.3

130.3 Water quality standards.

Currentness
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A water quality standard WQS defines the water quality goals of a water body or portion thereof by designating the use or

uses to be made of the water and by setting criteria necessary to protect the uses. States and EPA adopt WQS to protect public

health or welfare enhance the quality of water and serve the purposes of the Clean Water Act CWA. Serve the purposes

of Act as defined in sections 101a2 and 303c of the Act means that WQS should wherever attainable provide water

quality for the protection and propagation of fish shellfish and wildlife and for recreation in and on the water and take into

consideration their use and value for public water supplies propagation of fish shellfish wildlife recreation in and on the

water and agricultural industrial and other purposes including navigation.

Such standards serve the dual purposes of establishing the water quality goals for a specific water body an d serving as the

regulatory basis for establishment of water quality-based treatment controls and strategies beyond the technology-based level

of treatment required by sections 301b and 306 of the Act. States shall review and revise WQS in accordance with applicable

regulations and as appropriate update their Water Quality Management WQM plans to reflect such revisions. Specific WQS
requirements are found in 40 CFR Part 131.

Credits

65 FR 43662 July 13 2000 68 .F 13608 March 19 2003

SOURCE 50 FR 1779 Jan. 11 1985 66 FR 53048 Oct. 18 2001 68 FR 13608 March 19 2003 unless otherwise noted.

AUTHORITY 33 U.S.C. 1251 et seq.

Current through July 21 2011 76 FR 43797

Enud of vociumrurnt S 201 tC17osnso11R.outers.No claim to origiaa 1 U.S. Goveniment ýWorls.
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Code of Federal Regulations

Title 40. Protection of Environment

Chapter I. Environmental Protection Agency Refs Annos

Subchapter D. Water Programs

Part 130. Water Quality Planning and Management Refs Annos

40 C.F.R. 130.7

130.7 Total maximumdaily loads TMDL and individual water quality-based effluent limitations.

Currentness
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a General. The process for identifying water quality limited segments still requiring wasteload allocations load allocations

and total maximum daily loads WLAs/LAs and TMDLs setting priorities for developing these loads establishing these loads

for segments identified including water quality monitoring modeling data analysis calculation methods and list of pollutants

to be regulated submitting the States list of segments identified priority ranking and loads established WLAs/LAs/TMDLs
to EPA for approval incorporating the approved loads into the States WQM plans and NPDES permits and involving the

public affected dischargers designated areawide agencies and local governments in this process shall be clearly described in

the State Continuing Planning Process CPP.

b Identification and priority setting for water quality-limited segments still requiring TMDLs.

1 Each State shall identify those water quality-limited segments still requiring TMDLs within its boundaries for which

i Technology-based effluent limitations required by sections 301b 306 307 or other sections of the Act

ii More stringent effluent limitations including prohibitions required by either State or local authority preserved by

section 510 of the Act or Federal authority law regulation or treaty and

iii Other pollution control requirements e.g. best management practices required by local State or Federal authority

are not stringent enough to irriplement any water quality standards WQS applicable to such waters.

2 Each State shall also identify on the same list developed under paragraph b1 of this section those waterquality-limited
segments still requiring TMDLs or parts thereof within its boundaries for which controls on thermal discharges

under section 30.1 or State or local requirements are not stringent enough to assure protection and propagation of a balanced

indigenous population of shellfish fish and wildlife.

3 For the purposes of listing waters under 130.7b the term water quality standard applicable to such waters

and applicable water quality standards refer to those water quality standards established under section 303 of the Act

including numeric criteria narrative criteria waterbody uses and antidegradation requirements.

4 The list required under 130.7b1 and 130.7b2 of this section shall include a priority ranking for all listed water

quality-limited segments still requiring TMDLs taking into account the severity of the pollution and the uses to be made

of such waters and shall identify the pollutants causing or expected to cause violations of the applicable water quality

standards. The priority ranking shall specifically include the identification of waters targeted for TMDL development in

the next two years.

5 Each State shall assemble and evaluate all existing and readily available water quality-related data and information to

develop the list required by 130.7b1 and 130.7b2. At a minimum all existing and readily available waterquality-relateddata and information includes but is not limited to all of the existing and readily available data and information

about the following categories of waters
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i Waters identified by the State in its most recent section 305b reportas partially meeting or not meeting designated

uses or as threatened

ii Waters for which dilution calculations or predictive models indicate nonattainment of applicable water quality

standards

iii Waters for which water quality problems have been reported by local state or federal agencies members of the public

or academic institutions. These organizations and groups should be actively solicited for research they may be conducting

or reporting. For example university researchers the United States Department of Agriculture the National Oceanic and

Atmospheric Administration the United States Geological Survey and the United States Fish and Wildlife Service are

good sources of field data and

iv Waters identified by the State as impaired or threatened in a nonpoint assessment submitted to EPA under section 319

of the CWA or in any updates of the assessmerit.

6 Each State shall provide documentation to the Regional Administrator to support the States determination to list or

not to list its waters as required by 130.7b1 and 130.7b2. This documentation shall be submitted to the Regional

Administrator together with the list required by 130.7b1 and 130.7b2 and shall include at a minimum

i A description of the methodology used to develop the list and

ii A description of the data and information used to identify waters including a description of the data and information

used by the State as required by 130.7b5 and

iii A rationale for any decision to not use any existing and readily available data and information for any one of the

categories of waters as described in 130.7b5 and

iv Any other reasonable information requested by the Regional Administrator. Upon request by the Regional

Administrator each State must demonstrate good cause for not including a water or waters on the list. Good cause includes

but is not limited to more recent or accurate data more sophisticated water quality modeling flaws in the original analysis

that led to the water being listed in the categories in 130.7b5 or changes in conditions e.g. new control equipment

or elimination of discharges.

c Development of TMDLs and individual water quality based effluent limitations.

1 Each State shall establish TMDLs for the water quality limited segments identified in paragraph b1 of this section

and in accordance with the priority ranking. For pollutants other than heat TMDLs shall be established at levels necessary

to attain and maintain the applicable narrative and numerical WQS with seasonal variations and a margin of safety which

takes into account any lack ofknowledge concerning the relationship between effluent limitations and water quality

Determinations ofTMDLs shall take into account critical conditions for stream flow loading and water quality parameters.

i TMDLs may be established using a pollutant-by-pollutant or biomonitoring approach. In many cases both techniques

may beneeded. Sitespecific information should be used wherever possible.

ii TMDLs shall be established for all pollutants preventing or expected to prevent attainment of water quality standards

as identified pursuant to paragraph b1 of this section Calculations to establish TMDLs shall be subject to public review

as defined in the State CPP.

2 Each State shall estimate for the water quality limited segments still requiring TMDLs identified in paragraph b2 of

this section the total-maximum daily thermal load which cannot be exceeded in order to assure protection and propagation

of a balanced indigenous population of shellfish fish and wildlife. Such estimates shall take into account the normal water

temperatures flow rates seasonal variations existing sources of heat input and the dissipative capacity of the identified

We_stli7rJNext 2011 Thomson Reuters. No claim to original U.S. Goverrirnent Works. 2
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waters or parts thereof. Such estimates shall include a calculation of the maximumheat input that can be made into each

such part and shall include a margin of safety which takes into account any lack of knowledge conceming the development

of thermal water quality criteria for protection and propagation of a balanced indigenous population of shellfish fish and

wildlife in the identified waters or parts thereof.

d Submission and EPA approval.

1Each Stateshali submit biennially to theRegional Administrator beginning in 1992 the listofwaters pollutants causing

impairment and the priority ranking including waters targeted for TMDL development within the next two years as

required under paragraph b of this section. For the 1992 biennial submission these lists are due no later than October 22
1992. Thereafter each State shall submit to EPA lists required under paragraph b of this section on Apri11 of everyeven-numbered

year. For the year 2000 submission a State must submit a list required under.paragraph b of this section only if

a court order or consent decree or commitment in a settlement agreement dated prior to.January 1 2000 expressly requires

EPA to take action related to that States year 20001ist. For the year 2002 submission a State must submit a list required

under paragraph b of this section by October 1 2002 unless a court order consent decree or commitment in a settlement

agreement expressly requires EPA to take an action related to that States 20021ist prior to October 1 2002 in which case

the State must submit a list by April 1 2002. The list ofwaters may be submitted as part of the States biennial water quality

report required by 1.30.8 of this part and section 305b of the CWA or submitted under separate cover. All TMDLs

established under paragraph c for water quality limited segments shall continue to be submitted to EPA for review and

approval. Schedules for submission of TMDLs shall be determined by the Regional Administrator and the State.

2 The Regional Administrator shall either approve or disapprove such listing and loadings not later than 30 days after the

date of submission. The Regional Administrator shall approve a list developed under 130.7b that is submitted after the

effective date of this rule only if it meets the requirements of 130.7b. If the Regional Administratorapproves such listing

and loadings the State shall incorporate them into its current WQM plan. If the Regional Administrator disapproves such

listing and loadings he shall not later than 30 days after the date of such disapproval identify such waters in such State and

establish such loads for such waters as determined necessary to implement applicable WQS. The Regional Administrator

shall promptly issue a public notice seeking comment on such listing and loadings. After considering public comment and

making any revisions he deems appropriate the Regional Administrator shall transmit the listing and loads to the State

which shall incorporate them into its current WQM plan.

e For the specific purpose of developing information and as resources allow each State shall identify all segments within its

boundaries which it has not identified under paragraph b of this section and estimate for such waters the TMDLs with seasonal

variations and margins of safety for those pollutants which the Regional Administrator identifies under section 304a2 as

suitable for such calculation and for thennal discharges at a level that would assure protection and propagation of a balanced

indigenous population of fish shellfish and wildlife. However there is no requirement for such loads to be submitted to EPA
for approval and establishing TMDLs for those waters identified in paragraph b of this section shall be given higher priority.

Credits

57 FR 33049 July 24 1992 65 FR 1.7170 March 31 2000 65 FR 43663 July 13 2000 66 FR 53048 Oct. 18 2001 68

FR 13608 March 19 2003

SOURCE 50 FR 1779 Jan. 11 1985 66 FR 53048 Oct. 18 2001 68 FR 13608 March 19 2003 unless otherwise noted.

AUTHORITY 33 U.S.C. 1251. et seq.

Notes of Decisions 5

Current through July 21 2011 76 FR 43797

End of Docume.nt _0 2011 Ihonison Rcutcrs. No claim to orivinal U.S. Goveomient ýSorks.

776



Received

July 29 2011

commission on

state mandates

777



Received

July 29 2011

commission on

state mandates

ATTACHMENT 10

778



Received

July 29 2011

commission on

state mandates

779



131.2 Purpose. 4ý0 C.F.FE. 131.2

Code of Federal Regulations

Title 40. Protection of Environment

Chapter I. Environmental Protection Agency Refs Annos

Subchapter D. Water Programs

Part igi. Water Quality Standards Refs A.-inos

Subpart A. General- Provisions

40 C.F.R. 131.2

131.2 Purpose.

Currentness

Received

July 29 2011
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state mandates

A water quality standard defines the water quality goals of a water body or portion thereof by designating the use or uses to

be made of the water and by setting criteria necessary to protect the uses. States adopt water quality standards to protect public

health or welfare enhance the quality of water and serve the purposes of the Clean Water Act the Act. Serve the purposes of

the Act as defined in Sections 101a2 and 303 c of the Act means that water quality standards should wherever attainable

provide water quality for the protection and propagation of fish shellfish and wildlife and for recreation in and on the water

and take into consideration their use and value of public water supplies propagation of fish shellfish and wildlife recreation

in and on the water and agricultural industrial and other purposes including navigation.

Such standards serve the dual purposes of establishing the water quality goals for a specific water body and serve as the

regulatory basis for the establishment of water-quality-based treatment controls and strategies beyond the technology-based

levels of treatment required by sections 301b and 306 of the Act.

SOURCE 48 FR 51.405 Nov. 8 1983 57 FR 60910 Dec. 22 1992 unless otherwise noted.

AUTHORITY 33 U.S.C. 1251 et seq.

Notes ofDecisions 3

Current through July 21 2011 76 FR 43797

llLrti rý 9Dmýcuaýmcýý8 Cc 2011 Thomson b.euters. No claim to original T.S. Government LJorks.
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Code of Federal Regulations

Title 40. Protection of Environrnent

Chapter I. Environmental Protection Agency Refs Annos

Subchapter D. Water Programs

Part 131. Water Quality Standards Refs Anulos

Subpart A. General Provisions

40 C.F.R. 131.3

131.3 Definitions.

Currentness

a The Act means the Clean Water Act Public Law 92-500 as amended 33 U.S.C. 1251. et seq.

b Criteria are elements of State water quality standards expressed as constituent concentrations levels or narrative statements

representing a quality of water that supports a particular use. When criteria are met water quality will generally protect the

designated use.

c Section 304a criteria are developed by EPA under authority of Section 304a of the Act based on the latest scientific

information on the relationship that the effect of a constituent concentration has on particular aquatic species and/or human

health. This information is issued periodically to the States as guidance for use in developing criteria.

d Toxic pollutants are those pollutants listed by the Administrator under Section 307a of the Act.

e Existing uses are those uses actually attained in the water body on or after November 28 1975 whether or not they are

included in the water quality standards.

f Designated uses are those uses specified in water quality standards for each water body or segment whether or not they

are being attained.

g Use Attainability Analysis is a structured scientific assessment of the factors affecting the attainment of the use which may

include physical chemical biological and economic factors as described in 13.1.10g.

h Water quality limited segment means any segment where it is known that water quality does not meet applicable water

quality standards and/or is not expected to meet applicable water quality standards even after the application of thetechnology-bases
effluent limitations required by Sections 301b and 306 of the Act.

i Water quality standards are provisions of State or Federal law which consist of a designated use or uses for the waters of the

United States and water quality criteria for such waters based upon such uses. Water quality standards are to protect the public

health or welfare enhance the quality of water and serve the purposes of the Act.

j States include The 50 States the District of Columbia Guam the Commonwealth of Puerto Rico Virgin Islands American

Samoa the Trust Territory of the Pacific Islands the Commonwealth of the Northern Mariana Islands and Indian Tribes that

EPA determines to be eligible for purposes of a water quality standards program.

k Federal Indian Reservation Indian Reservation or Reservation means all land within the limits of any Indian reservation

under the jurisdiction of the United States Government notwithstanding the issuance of any patent and includingrights-of-wayrunning through the reservation.

Next . 2ý1 su .s ReuteS. lvs ar r. J.S. GGIerR7teC lfrCs. I
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1 Indian Tribe or Tribe means any Indian Tribe band group or conimunity recognized by the Secretary of the Interior and

exercising governmental authority over a Federal Indian reservation.

Credits

56 FR 64893 Dec. 12 1991 59 FR 64344 Dec. 14 1994

SOURCE 48 FR 51405 Nov. 8 1983 57 FR 60910 Dec. 22 1992 unless otherwise noted.

AUTHORITY 33 U.S.C. 1251 et seq.

Notes of Decisions 27

Current through July 21 2011 76 FR 43797

Isud of Docmnent ic- 2011 Thomson Rettters. No claint to orieinal U.S. Government Works.

VVFstlaitrJNert O 2011 Thomson Reuters. No claitn to original U.S. Government Works. 2
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131.4 State authority. 40 C.F.R. 131.4

Code of Federal Regulations

Title 40. Protection of Environment

Chapter I. Environmental Protection Agency Refs Annos

Subchapter D. Water Programs

Part 131. Water Quality Standards Refs Aiznos

Subpart A. General -Provisions- -

40 C.F.R. 131.4

131.4 State authority.

Currentness
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a States as defined in 131.3 are responsible for reviewing establishing and revising water quality standards. As recognized

by section 510 of the Clean Water Act. States may develop water quality standards more stringent than required by this

regulation. Consistent with section 101g and 518a of the Clean Water Act water quality standards shall not be construed

to supersede or abrogate rights to quantities of water.

b States as defined in 131.3 may issue certifications pursuant to the requirements of Clean Water Act section 401. Revisions

adopted by States shall be applicable for use in issuing State certifications consistent with the provisions of 131..21c.

c Where EPA determines that a Tribe is eligible to the same extent as a State for purposes of water quality standards the Tribe

likewise is eligible to the same extent as a State for purposes of certifications conducted under Clean Water Act section 401.

Credits

56 FR 64893 Dec. 12 1991 59 FR 64344 Dec. 14 1994

SOURCE 48 FR 51405 Nov. 8 1983 57 FR 6091.0 Dec. 22 1992 unless otherwise noted.

AUTHORITY 33 U.S.C. 1251 et seq.

Notes of Decisions 32

Current through July 21 2011 76 FR 43797

FHad of Daaummt 201 IIhomson RLUters. No cl im to ori ina U.S. Gouernmcnt Works.
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131.6 Mipiimum7a raquirerrwersts for water quality standards submission. 40 C.F.R. 1319.6

Code of Federal Regulations

Title 40. Protection of Environment

Chapter I. Environmental Protection Agency Refs Annos

Subchapter D. Water Programs

Part r31. Water Quality Standards Refs .Anno
Subpart A. General Provisions
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state mandates

40 C.F.R. 131.6

131.6 Minimum requirements for water quality standards submission.

Currentness

The following elements must be included in each States water quality standards submitted to EPA for review

a Use designations consistent with the provisions of Sections 101a2 and 303c2 of the Act.

b Methods used and analyses conducted to support water quality standards revisions.

c Water quality criteria sufficient to protect the designated uses.

d An antidegradation policy consistent with .13.1..12

e Certification by the State Attorney General or other appropriate legal authority within the State that the water quality

standards were duly adopted pursuant to State law.

f General information which will aid the Agency in determining the adequacy of the scientific basis of the standards which

do not include the uses specified in Section 101a2 of the Act as well as information on general policies applicable to State

standards which may affecttheir application and implementation.

SOURCE 48 FR 51.405 Nov. 8 1983 57 FR 6091.0 Dec. 22 1992 unless otherwise noted.

AUTHORITY 33 U.S.C. 1251 et seq.

Notes of Decisions 37

Current through July 21 2011 76 FR 43797

EsaIl ofDocuume.nt C 2011 Thomson P.euters- No claim to originsil U.S. Government Works.
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_ 131.10 Designation of uses. 40 G.F.R. 131.10

Code of Federal Regulations

Title 40. Protection of Environment

Chapter I. Environmental Protection Agency Refs Annos

Subchapter D. Water Programs

Part 131. Water Quality Standards Refs gi.Aiulos

Subpart I3.Establishznent of Water Quality Standards

40 C.F.R. r3i.io

131.io Designation of uses.

Currentness
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a Each State must specify appropriate water uses to be achieved and protected. The classification of the waters of the State

must take into consideration the use and value of water for public water supplies protection and propagation of fish shellfish

and wildlife recreation in and on the water agricultural industrial and other purposes including navigation. In no case shall a

State adopt waste transport or waste assimilation as a designated use for any waters of the United States.

b In designating uses of a water body and the appropriate criteria for those uses the State shall take into consideration the

water quality standards of downstream waters and shall ensure that its water quality standards provide for the attainment and

maintenance of the water quality standards of downstream waters.

c States may adopt sub-categories of a use and set the appropriate criteria to reflect varying needs of such sub-categories of

uses for instance to differentiate between cold water and warm water fisheries.

d At a minimum uses are deemed attainable if they can be achieved by the imposition of effluent limits requiredunder Sections

301b and 306 of the Act and cost-effective and reasonable best management practices for nonpoint source control.

e Prior to adding or removing any use or establishing sub-categories of a use the State shall provide notice and an opportunity

for a public hearing under 1.3 1.20b of this regulation.

f States may adopt seasonal uses as an alternative to reclassifying a water body or segment thereof to uses requiring less

stringent water quality criteria. If seasonal uses are adopted water quality criteria should be adjusted to reflect the seasonal

uses however such criteria shall not preclude the attainment and maintenance of a more protective use in another season.

g States may remove a designated use which is not an existing use as defined in 131.3 or establish sub-categories of a use

if the State can demonstrate that attaining the designated use is not feasible because

1 Naturally occurring pollutant concentrations prevent the attainment of the use or

2 Natural ephemeral intermittent or low flow conditions or water levels prevent the attainment of the use unless these

conditions may be compensated for by the discharge of sufficient volume of effluent discharges without violating State

water conservation requirements to enable uses to be met or

3 Human caused conditions or sources of pollution prevent the attainment of the use and cannot be remedied or would

cause more environmental damage to correct than to leave in place or

4 Dams diversions or other types of hydrologic modifications preclude the attainment of the use and it is not feasible to

restore the water body to its original condition or to operate such modification in a way that would result in the attainment

of the use or

.C3yo ReG2ri5. No Cdar L n yýM J.S. GovnYiEektýf0rd4S.
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5 Physical conditions related to the natural features of the water body such as the lack of a proper substrate cover flow

depth pools riffles and the like unrelated to water quality preclude attainment of aquatic life protection uses or

6 Controls more stringent than those required by Sections 301b and 306 of the Act would result in substantial and

widespread economic and social impact.

h States may not reinove designated uses if

1 They are existing uses as defined in Section 131.3 unless a use requiring more stringent criteria is added or

2 Such uses will be attained by implementing effluent limits required under Sections 301b and 306 of the Act and by

implementing cost-effective and reasonable best management practices for nonpoint source control.

i Where existing water quality standards specify designated uses less than those which are presently being attained the State

shall revise its standards to reflect the uses actually being attained.

j A State must conduct a use attainability analysis as described in 131.3g whenever

1 The State designates or has designated uses that do not include the uses specified in Section 101a2 of the Act or

2 The State wishes to remove a designated use that is specified in Section 101a2 of the Act or to adopt subcategories

of uses specified in Section 101a2 of the Act which require less stringent criteria.

k A State is not required to conduct a use attainability analysis under this Regulation whenever designating uses which include

those specified in Section 101a2 of the Act.

SOURCE 48 FR 51405 Nov. 8 1983 57 FR 60910 Dec. 22 1992 unless otherwise noted.

AUTHORITY 33 U.S.C. 125.1 et seq

Notes of Decisions 38

Current through July 21 2011 76 FR 43797

End of locunment ic 201 lfhoinson Reuters. No claim to original U.S. Govennnent Works.
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131.11 Co-mtewia. 40 CF.R. 131.11

Code of Federal Regulations

Title 40. Protection of Environment

Chapter I. Environmental Protection Agency Refs 8 Annos

Subchapter D. Water PrUgrams

Part i3i. Water Quality Standards Refs Annos

-Subpart B. Establishment of-Water QualityStandards -

40 C.F.R. 131.11

131.11 Criteria.

Currentness

a Inclusion of pollutants
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1 States must adopt those water quality criteria that protect the designated use. Such criteria must be based on sound

scientific rationale and must contain sufficient parameters or constituents to protect the designated use. For waters with

multiple use designations the criteria shall support the most sensitive use.

2 Toxic Pollutants--States must review water quality data and information on discharges to identify specific water bodies

where toxic pollutants may be adversely affecting water quality or the attainment of the designated water use or where the

levels of toxic pollutants are at a level to warrant concern and must adopt criteria for such toxic pollutants applicable to the

water body sufficient to protect the designated use. Where a State adopts narrative criteria for toxic pollutants to protect

designated uses the State must provide information identifying the method by which the State intends to regulate point

source discharges. of toxic pollutants on water quality limited segments based on such narrative criteria. Such information

may be included as part of the standards or may be included in documents generated by the State in response to the Water

Quality Planning and Management Regulations 40 CFR Part 35.

b Form of criteria In establishing criteria States should

1 Establish numerical values based on

i 304a Guidance or

ii 304a Gaidance modified to reflect site-specific conditions or

iii Other scientifically defensible methods

2 Establish narrative criteria or criteria based upon biomonitoring methods where numerical criteria cannot be established

or to supplement numerical criteria.

SOURCE 48 FR 51405 Nov. 8 1983 57 FR 60910 Dec. 22 1992 unless otherwise noted.

AUTHORITY 33 U.S.C. 1251 et seq.

Notes of Decisions 50

Current through July 21 2011 76 FR 43797
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131.12 Antidegradateon po9icy. 40 C.F.R. 131.12

Code of Federal Regulations

Title 40. Protection of Emironment

Chapter I. Environmental Protection Agency Refs Annos

Subchapter D. Water Programs

Pat-t 131. Water Quality Standards Refs Annos

Subpart B. Establishment ofWater Qlzalitv Standards

40 C.F.R. 131.12

131.12 Antidegradation policy.

Currentness
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a The State shall develop and adopt a statewide antidegradation policy and identify the methods for implementing such policy

pursuant to this subpart. The antidegxadation policy and implementation methods shall at a minimum be consistent with the

following

1 Existing instream water uses and the level of water quality necessary to protect the existing uses shall be maintained

and protected.

2 Where the quality of the waters exceed levels necessary to support propagation of fish shellfish and wildlife and

recreation in and on the water that quality shall be maintained and protected unless the State finds after fall satisfaction

of the intergovernmental coordination and public participation provisions of the States continuing planning process that

allowing lower water quality is necessary to accommodate important economic or social development in the area in which

the waters are located. In allowing such degradation or lower water quality the State shall assure water quality adequate to

protect existing uses fully. Further the State shall assure that there shall be achieved the highest statutory and regulatory

requirements for all new and existing point sources and all cost-effective and reasonable best management practices for

nonpoint source control.

3 Where high quality waters constitute an outstanding National resource such as waters of National and State parks and

wildlife refuges and waters of exceptional recreational or ecological significance that water quality shall be maintained

and protected.

4 In those cases where potential water quality impairment associated with a thermal discharge is involved the

antidegradation policy and implementing method shall be consistent with section 316 of the Act.

SOURCE 48 FR 51405 Nov. 8 1983 57 FR 60910 Dec. 22 1992 unless otherwise noted.

AUTHORITY 33 U.S.C. 1251 et seq.

Notes of Decisions 80

Current through July 21 2011 76 FR 43797
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131.20 State review and revision of water cpua@ity standards. 40 C.F.R. V31.2th state mandates

Code of Federal Regulations

Title 40. Protection of EmTironment

Chapter I. Environmental Protection Agency Refs Annos

Subchapter D. Water Programs

Part 13i. Water Quality Standards Refs Annos

Subpart C. Procedures for Review and-Revision-of Water- Quality-Standards

40 C.F.R. 131.20

131.20 State review and revision of water quality standards.

Currentness

a State Review The State shall from time to time but at least once every three years hold public hearings for the purpose of

reviewing applicable water quality standards and as appropriate modifying and adopting standards. Any water body segment

with water quality standards that do not include the uses specified in Section 101a2 of the Act shall be re-examined every

three years to determine if any new information has become available. If such new information indicates that the uses specified

in Section 101a2 of the Act are attainable the State shall revise its standards accordingly. Procedures States establish for

identifying and reviewing water bodies for review should be incorporated into their Continuing Planning Process.

b Public Participation The State shall hold a public hearing for the purpose of reviewing water quality standards in accordance

with provisions of State law EPAs water quality management regulation 40 CF.R 130.3b6 and public participation

regulation 40 CFR Part 25. The proposed water quality standards revision and supporting analyses shall be made available

to the public prior to the hearing.

c Submittal to EPA The State shall submit the results of the review any supporting analysis for the use attainability analysis

the methodologies used for site-specific criteria development any general policies applicable to water quality standards and

any revisions of the standards to the Regional Administrator for review and approval within 30 days of the final State action

to adopt and certify the revised standard or if no revisions are made as a result of the review within 30 days of the completion

of the review.

SOURCE 48 FR 51405 Nov. 8 1983 57 FR 60910 Dec. 22 1992 unless otherwise noted.

AUTHORITY 33 U.S.C. 1251 et seq.

Notes of Decisions 5

Current through July 21 2011 76 FR 43797
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6. New or existing sncreased fees and charges... CA CONST Art. 13t 6
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Wests Annotated California Codes

Constitution of the State of California 1879 Refs Annos

Article XIIID. Assessment and Property Related Fee Reform Refs Annos

.W_estsAnn.Cal.Const._Art._13D -6..

6. New or existing increased fees and charges procedures and requirements voter approval

Currentness

Sec. 6. Property Related Fees and Charges. a Procedures for New or Increased Fees and Charges. An agency shall follow the

procedures pursuant to this section in iinposing or increasing any fee or charge as defined pursuant to this article including

but not limited to the following

1 The parcels upon which a fee or charge is proposed for imposition shall be identified. The amount of the fee or charge

proposed to be imposed upon each parcel shall be calculated. The agency shall provide written notice by mail of the proposed fee

or charge to the record owner of each identified parcel upon which the fee or charge is proposed for imposition the amount of the

fee or charge proposed to be imposed tipon each the basis upon which the amount of the proposed fee or charge was calculated

the reason for the fee or charge together with the date time and location of a public. hearing on the proposed fee or charge.

2 The agency shall conduct a public hearing upon the proposed fee or charge not less than 45 days after mailing the notice

of the proposed fee or charge to the record owners of each identified parcel upon which the fee or charge is proposed for

imposition. At the public hearing the agency shall consider all protests against the proposed fee or charge. If written protests

against the proposed fee or charge are presented by a majority of owners of the identified parcels the agency shall not iinpose

the fee or charge.

b Requirements for Existing New or Increased Fees and Charges. A fee or charge shall not be extended iinposed or increased

by any agency unless it meets all of the following requirements

1 Revenues derived from the fee or charge shall not exceed the funds required to provide the property related service.

2 Revenues derived from the fee or charge shall not be used for any purpose other than that for which the fee or charge was

imposed.

3 The amount of a fee or cHarge imposed upon any parcel or person as an incident of property ownership shall not exceed

the proportional cost of the service attributable to the parcel.

4 No fee or charge may be imposed for a service unless that service is actually used by or immediately available to the

owner of the property in question. Fees or charges based on potential or future use of a service are not permitted. Standby

charges whether characterized as charges or assessments shall be classified as assessments and shall not be imposed without

compliance with Section 4.

5 No fee or charge may be iunposed for general governmental services including but not limited to police fire ambulance

or library services where the service is available to the public at large in substantially the same manner as it is to property

owners. Reliance by an agency on any parcel map including but not limited to an assessors parcel map may be considered

a significant factor in determining whether a fee or charge is imposed as an incident of property ownership for purposes of

this article. In any legal action contesting the validity of a fee or charge the burden shall be on the agency to demonstrate

compliance with this article.

zýý ýýý. 71

ý814



6. New or existing increased fees and charges... CA CONST Art. 13C 6

Received

July 29 2011

commission on

slate mandates

c Voter Approval for New or Increased Fees and Charges. Except for fees or charges for sewer water and refuse collection

services no property related fee or charge shall be imposed or increased unless and until that fee or charge is submitted and

approved by a majority vote of the property owners of the property subject to the fee or charge or at the option of the agency

by a twothirds vote of the electorate residing in the affected area. The election shall be conducted not less than 45 days after

the public hearing. An agency may adopt procedures similar to those for increases in assessments in the conduct of elections

under this subdivision.

d Beginning July 1 1997 all fees or charges shall comply with this section.

Credits

Added by Initiative Measure Prop. 218 4 approvecl Nov. 5 1996.

Notesof Decisioris 21

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

End of Ilocuxnezzt tr 2011 Ihuta5soi1 Reuters. No claizzz to orriirial U.S. Goveriim.ent. Works.
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11353. State water quality cantresl policwes ptans anrJ... CA GOVT 11353

Wests Annotated California Codes

Government Code Refs Annos

Title 2. Government of the State of California

Division a. Executive Departrriernt Refs Arinos

Part 1. State Departments and Agencies Refs Annos

Chapter 3.5. Administrative Regulations and Rulemalang Refs Annos

Article 9. Special Procedures Refs Annos

Wests Ann.Cal.Gov.Code 11353

11353. State water quality control policies plans and guidelines adoption

or revision application of chapter review procedures requirements

Effective January 1 2001

Currentness
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a Except as provided in subdivision b this chapter does not apply to the adoption or revision of state policy for water quality

control and the adoption or revision of water quality control plans and guidelines pursuant to Division 7commencing with

Section 13000 of the Water Code.

b1 Any policy plan or guideline or any revision thereof that the State Water Resources Control Board has adopted or that

a court determines is subject to this part after June 1 1992 shall be submitted to the office.

2 The State Water Resources Control Board shall include in its submittal to the office all of the following

A A clear and concise summary of any regulatory provisions adopted or approved as part of that action for publication in

the California Code of Regulations.

B The administrative record for the proceeding. Proposed additions to a policy plan or guideline shall be indicated by

underlined text and proposed deletions shall be indicated by strike-through text in documents subinitted as part of the

administrative record for the proceeding.

C A summary of the necessity for the regulatory provision.

D A certification by the chief legal officer of the State Water Resources Control Board that the action was taken in compliance

with all applicable procedural requirements of Division 7commencing with Section 13000 of the Water Code.

3 Paragraph 2 does not limit the authority of the office to review any regulatory provision which is part of the policy plan

or guideline submitted by the State Water Resources Control Board.

4 The office shall review the regulatory provisions to determine compliance with the standards of necessity authority clarity

consistency reference and nonduplication set forth in subdivision a of Section 11349.1. The office shall also review the

responses to public comments prepared by the State Water Resources Control Board or the appropriate regional water quality

control board to determine compliance with the public participation requirements of the Federal Water Pollution Control Act

33 U.S.C. Sec. 1251 et seq.. The office shall restrict its review to the regulatory provisions and the ad.ministrative record of
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the proceeding. Sections 11349.3 11349.4 11349.5 and 11350.3 shall apply to the review by the office to the extent that those

sections are consistent with this section.

5 The policy plan guideline or revision shall not become effective unless and until the regulatory provisions are approved

by the office in accordance with subdivision a of Section 11349.3.

6 Upon approval of the regulatory provisions the office shall transmit to the Secretary of State for filing the clear and concise

suinmary of the regulatory provisions subniitted by the State Water Resources Control Board.

7 Any proceedings before the State Water Resources Control Board or a California regional water quality control board to

take any action subject to this subdivision shall be conducted in accordance with the procedural requirenients of Division 7

conunencing with Section 13000 of the Water Code together with any applicable requireinents of the Federal Water Pollution

Control Act 33 U.S.C. Sec. 1251 et seq. and the requirements of this chapter other than the requireinent for review by the

office in accordance with this subdivision shall not apply.

8 This subdivision shall not provide a basis for review by the office under this subdivision or Article 6coininencing with

Section 11349 of any such policy plan or guideline adopted or revised prior to June 1 1992.

c Subdivision a does not apply to a provision of any policy plan guideline or revision as applied to any person who as of

June 1 1992 was a party to a civil action challenging that provision on the grounds that it has not been adopted as a regulation

pursuant to this chapter.

d Copies of the policies plans and guidelines to which subdivision a applies shall be inaintained at central locations for

inspection by the public. The State Water Resources Control Board shall inaintainat its headquarters in Sacramento a current

copy of each policy plan or guideline in effect. Each. regional water quality control board shall maintain at its headquarters

a current copy of each policy plan or guideline in effect in its respective region. Any revision of a policy planor guideline

shall be made available for inspection by the public within 30 days of its effective date.

Credits

Added by Stats.1992 c. 1112 A.B.3359 2. Amended by Stats.2000 c. 1060 A.B.1822 37.

Editors Notes

LAW REVISION COMMISSION COMMENTS

2000 Amendment

Subdivision b2B of Section 11353 is amended to require that amendments and deletions be clearly indicated in material

submitted to the Office of Adnunistrative Law for review. For a similar provision see Section 11354.1d2B underscore

and strike-through required to indicate changes in plans of San Francisco Bay Conservatiori and Development Commission

29 Ca1.L.Rev.Comm.Reports 459 2000.

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

End of Uocuanent 2011 Ihonison I2outc.rs. No claini to orieinat U.S. Gowixnrnent Worlc.

vEýe.Xi tt- 2011 Thr.3rt7sorý Reuters. No c3airn tc3
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17556 Frsdings costs not mandated upon certaira ccanditions CA GOVT 17556

Wests Annotated California Codes

Government Code Refs Annos

Title 2. Government of the State of California

Divon 4. FiscalAffairs Refs Arinos
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Part 7. State-Mandated Local Costs Refs Annos

Chapter 4. Identification and Payment of Costs Mandated by the State Refs Annos

Article i. Commission Procedure Refs Annos

Wests Ann.Cal.Gov.Code 17556

17556. Findings costs not mandated upon certain conditions

Effective October ig 2010

Currentness

The commission shall not find costs mandated by the state as defined in Section 17514 in any claim submitted by a local

agency or school district if after a hearing the commission finds any one of the following

a The claim is submitted by a local agency or school district that requests or previously requested legislative authority for that

local agency or school district to implement the program specified in the statute and that statute imposes costs upon that local

agency or school district requesting the legislative authority. A resolution from the governing body or a letter from a delegated

representative of the governing body of a local agency or school district that requests authorization for that local agency or

school district to implement a given program shall constitute a request within the meaning of this subdivision. This subdivision

applies regardless of whether the resolution from the governing body or a letter from a delegated representative of the governing

body was adopted or sent prior to or after the date on which the statute or executive order was enacted or issued.

b The statute or executive order affinned for the state a mandate that has been declared existing law or regulation by action

of the courts. This subdivision applies regardless of whether the action of the courts occurred prior to or after the date on which

the statute or executive order was enacted or issued.

c The statute or executive order imposes a requirement that is mandated by a federal law or regulation and results in costs

mandated by the federal government unless the statute or executive order mandates costs that exceed the mandate in that federal

law or regulation. This subdivision applies regardless of whether the federal law or regulation was enacted or adopted prior to

or after the date on which the state statute or executive order was enacted or issued.

d The local agency or school. district has the authority to levy service charges fees or assessments sufficient to pay for the

mandated program or increased level of service. This subdivision applies regardless of whether the authority to levy charges

fees or assessments was enacted or adopted prior to or after the date on which the statute or executive order was enacted or

issued.

e The statute executive order or an appropriation in a Budget Act or other bill provides for offsetting savings to local agencies

or school districts that result in no net costs to the local agencies or school districts or includes additional revenue that was

specifically intended to fund the costs of the state mandate in an amount sufficient to fund the cost of the state mandate. This

subdivision applies regardless of whether a statute executive order or appropriation in the Budget Act or other bill that either

provides for offsetting savings that result in no net costs or provides for additional revenue specifically intended to fund the

ýýý4
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costs of the state mandate in an amount sufficient to fund the cost of the state mandate was enacted or adopted prior to or after

the date on which the statute or executive order was enacted or issued.

f The statute or executive order imposes duties that are necessary to impleinent or are expressly included in a ballotaneasure

approved by the voters in a statewide or local election. This subdivision applies regardless of whether the statute or executive

order was enacted or adopted before or after the date on which the ballot measure was approved by the voters.

g The statute created a new crime or infraction eliininated a crnne or infraction orchanged the penalty for a crime or infraction

but only for that portion of the statute relating directly to the enforcement of the crime or infraction.

Credits

Addedby Stats.1984 c. 1459 1. Amendedby Stats1986c 879 4 Stats.1989 c. 589 1 Stats.2004 e. 895 A.B.2855
14 Stats.2005 c. 72 A.B.138 7 eff. July 19 2005 Stats.2006 c. 538 S.B.1852 279 Stats.2010 c. 719 S.B.856

31 eff. Oct. 19 2010.

Editors Notes

VALIDITY

A prior version of this section was held unconstitutional as impermissibly broad in the decision of California School Boards

Assn v. State App. 3 Dist. 2009 90 Cal.Rptr.3d 501 171 Cal.App.4th 1183.

Notes of Decisions 8
Current with urgency legislation through Ch. 69 of 2011 Reg.Sess.and Ch. 7 of 2011-2012 1st Ex.Sess.

EncC of Docterrserrt ýý 2011 Ttotrtstirr Retteers. No claim to odginal U.S. Ciovent3i7ettt Works.

ý@D 2011 Thomson Reuters.. No LIairn tc oir.lnal U.S. GoverrirnetatWorits.
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5471. Power to prescribe and collect fees toNls rates.. CA H Lli S 5471

Wests Annotated California Codes

Health and Safety Code Refs Annos

Division 5. Sanitation

Part 3 Commuriity Facilities Refs Annos

Chapter 6. General Provisions with Respect to Sewers Refs Annos

Article 4. Sanitation and Sewerage Systems Refs Annos

Wests Ann.Cal.Health Safety Code 5471

5471. Power to prescribe and collect fees tolls rates rentals or other charges

use of revenues continuance of charges new increased or extended assessments

Effective January 1 2008

Currentness
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state mandates

a In addition to the powers granted in the principal act any entity shall have power by an ordinance approved by a two-thirds

vote of the members of the legislative body thereof to prescribe revise and collect fees tolls rates rentals or other charges

for services and facilities furnished by it either within or without its territorial limits in connection with its water sanitation

storm drainage or sewerage system.

b In addition to the powers granted in the principal act any entity shall have power pursuant to the notice protest and hearing

procedures in Section 53753 of the Goverrunent Code to prescribe revise and collect water sewer or water and sewer standby

or immediate availability charges for services and facilities furnished by it either within or without its territorial limits in

connection with its water sanitation storm drainage or sewerage system.

c The entity may provide that the charge for the service shall be collected with the rates tolls and charges for any other utility

and that any or all of these charges may be billed upon the same bill. Where the charge is to be collected with the charges

for any other utility service furnished by a department or agency of the entity and over which its legislative body does not

exercise control the consent of the department or agency shall be obtained prior to collecting water sanitation storm drainage

or sewerage charges with the charges for any other utility. Revenues derived under the provisions in this section shall be

used only for the acquisition construction reconstruction maintenance and operation of water systems and sanitation storm

drainage or sewerage facilities to repay principal and interest on bonds issued for the construction or reconstruction of these

water systeins and sanitary storm drainage or sewerage facilities and to repay federal or state loans or advances made to the

entity for the construction or reconstruction of water systems and sanitary storm drainage or sewerage facilities. However the

revenue shall not be used for the acquisition or construction of new local street sewers or laterals as distinguished from main

trunk interceptor and outfall sewers.

d If the procedures set forth in this section as it read at the time a standby charge was established were followed the entity

may by ordinance adopted by a two-thirds vote of the members of the legislative body thereof continue the charge pursuant

to this section in successive years at the same rate. If new increased or extended assessments are proposed the entity shall

comply with the notice protest and hearing procedures in Section 53753 of the Governrnent Code.

Credits

Formerly 5470 added by Stats.1945 c. 979 p. 1877 5. Amended by Stats.1949 c. 319 p. 608 1 Stats.1951 c. 719 p.

1984 1. Renumbered 5471 and amended by Stats.1953 c. 862 p 2206 1 eff. May 23 1953. Amended by Stats.1973 c.

545 p. 1048 4 Stats.1988 c. 706 1 Stats.1991 c. 1110 S.B.682 35 Stats.2007 c. 27 S.B.444 11.
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Notes of Decisions 29

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

End of Docuntent b% 2011 Thomson Tteuters. No c.laini to orieirtal U.S. Cxovetnrnent Works.

.ýrNex k@ 2011 Ttionisor Retaters. No ciairri to.
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13000. Ccrnservatron cesratrot and utitization of water... CA WATER 13000

Wests Annotated California Codes

Water Code Refs Annos

Division 7. Water Quality Refs Annos

-Chapter-r-PoiicyRefs - Annos--

Wests Ann.Cal.Water Code i3ooo

13000. Conservation control and utilization of water

resources quality statewide program regional adrninistration

Currentness
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The Legislature finds and declares that the people of the state have a primary interest in the conservation control and utilization

of the water resources of the state and that the quality of all the waters of the state shall be protected for use and enjoyment

by the people of the state.

The Legislature further fmds and declares that activities and factors which may affect the quality of the waters of the state shall

be regulated to attain the highest water quality which is reasonable considering all demands being made and to be made on

those waters and the total values involved beneficial and detrimental economic and social tangible and intangible.

The Legislature further finds and declares that the health safety and welfare of the people of the state requires that there be a

statewide program for the control of the quality of all the waters of the state that the state must be prepared to exercise its full

power. and jurisdiction to protect the quality of waters in the state from degradation originating inside or outside the boundaries

of the state that the waters of the state are increasingly influenced by interbasin water development projects and other statewide

considerations that factors ofprecipitation topography population recreation agriculture industry and economic development

vary from region to region within the state and that the statewide program for water quality control can be most effectively

administered regionally within a framework of statewide coordination and policy.

Credits

Added by Stats.1969 c. 482 p. 1051 18 operative Jan. 1 1970.

Notes of Decisions 25

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

End D433ocaaxKmt d 201 i1horzsxr F.ca.exs. Acý claizt to crri rma

2ri ýýmsor iiu.
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13050. Defis-aftrons CA WATER 13050

Wests Annotated California Codes

Water Code Refs Annos

Division 7. Water Quality Refs Annos

-Chapter-z-DefinitionsRefs Annos

Wests Ann.Cal.Water Code 13050

13050. Definitions

Currentness
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As used in this division

a State board means the State Water Resources Control Board.

b Regional board means any California regional water quality control board for a region as specified in Section 13200.

c Person includes any city county district the state and the United States to the extent authorized by federal law.

d Waste includes sewage and any and all other waste substances liquid solid gaseous or radioactive associated with

human habitation or of human or animal origin or from any producing manufacturing or processing operation including

waste placed within containers of whatever nature prior to and for purposes of disposal.

e Waters of the state means any surface water or groundwater including saline waters within the boundaries of the state.

f Beneficial uses of the waters of the state that may be protected against quality degradation include but are not limited

to domestic municipal agricultural and industrial supply power generation recreation aesthetic enjoyment navigation and

preservation and enhancement of fish wildlife and other aquatic resources or preserves.

g Quality of the water refers to chemical physical biological bacteriological radiological and other properties and

characteristics of water which affect its use.

h Water quality objectives means the limits or levels of water quality constituents or characteristics which are established

for the reasonable protection of beneficial uses of water or the prevention of nuisance within a specific area.

i Water quality control means the regulation of any activity or factor which may affect the quality of the waters of the state

and includes the prevention and correction of water pollution and nuisance.

j Water quality control plan consists of a designation or establishinent for the waters within a specified area of all of the

following

1 Beneficial uses to be protected.

2 Water quality objectives.

3 A program of implementation needed for achieving water quality objectives.

k Contamination means an impairmentof the quality of the waters of the state by waste to a degree which creates a hazard to

the public health through poisoning or through the spread of disease. Contamination includes any equivalent effect resulting

from the disposal of waste whether or not waters of the state are affected.
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11 Pollution means an alteration of the quality of the waters of the state by waste to a degree which unreasonably affects

either of the following

A The waters for beneficial uses.

B Facilities which serve these beneficial uses.

2 Pollution may include contamination.

in Nuisance means anything which ineets all of the following requireinents

1 Is injurious to health or is indecent or offensive to the senses or an obstruction to the free use of property so as to interfere

with the coinfortable enjoyment of life or property.

2 Affects at the saine tiine an entire community or neighborhood or any considerable nuinber of persons although the extent

of the annoyance or dainage inflicted upon individuals may be unequal.

3 Occurs during or as a result of the treatment or disposal of wastes.

n Recycled water means water which as a result of treatment of waste is suitable for a direct beneficial use or a controlled

use that would not otherwise occur and is therefor considered a valuable resource.

o Citizen or domiciliary of the state includes a foreign corporation having substantial business contacts in the state or which

is subject to service of process in this state.

p1 Hazardous substance means either of the following

A For discharge to surface waters any substance detennined to be a hazardous substance pursiiant to Section 311b2 of the

Federal Water Pollution Control Act 33 U.S.C. Sec. 1251 et seq..

B For discharge to groundwater any substance listed as a hazardous waste or hazardous material pursuant to Section 25140

of the Health and Safety Code without regard to whether the substance is intended to be used reused or discarded except that

hazardous substance does not include any substance excluded from Section 311b2 of the Federal Water Pollution Control

Act because it is within the scope of Section 311a1 of that act.

2 Hazardous substance does not include any of the following

A Nontoxic nonflaminable and noncorrosive stormwater runoff drained from underground vaults chambers or manholes

into gutters or stonn sewers.

B Any pesticide which is applied for agricultural purposes or is applied in accordance with a cooperative agreement authorized

by Section 116180 of the Health and Safety Code and is not discharged accidentally or for purposes of disposal the application

of which is in compliance with all applicable state and federal laws and regulations.

C Any discharge to surface water of a quantity less than a reportable quantity as determined by regulations issued pursuant

to Section 311b4 of the Federal Water Pollution Control Act.

D Any discharge to land which results or probably will result in a discharge to groundwater if the amount of the discharge to

land is less than a reportable quantity as determined by regulations adopted pursuant to Section 13271 for substances listed as

hazardous pursuant to Section 25140 of the Health and Safety Code. No discharge shall be deeined a discharge of a reportable

quantity until regulations set a reportable quantity for the substance discharged.

vNext 6-. 2011 f hcanisr.an Reuaers. No cfairri to t7Ciclir7a
U.S. Government Work.
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q1 Mining waste means all solid semisolid and liquid waste materials from the extraction beneficiation and processing

of ores and minerals. Mining waste includes but is not limited to soil waste rock and overburden as defined in Section 2732

of the Public Resources Code and tailings slag and other processed waste materials including cementitious materials that are

managed at the cement manufacturing facility where the materials were generated.

2 For the purposes of this subdivision cementitious material means cement cement kiln dust clinker and clinker dust.

r Master recycling pennit means a pennit issued to a supplier or a distributor or both of recycled water that includes

waste discharge requirements prescribed pursuant to Section 13263 and water recycling requirements prescribed pursuant to

Section 13523.1.

Credits

Added by Stats.1969 c. 482 p. 1052 18 operative Jan. 1 1970. Amended by Stats.1969 c. 800 p. 1617 2.5 operative

Jan. 1 1970 Stats.1970 c. 202 1 Stats.1980 c. 877 p. 2751 1 Stats.1989 c. 642 2 Stats.1991 c. 187 A.B.673
1 Stats.1992 c. 211 A.B.3012 1 Stats.1995 c. 28 A.B.1247 17 Stats.1995 c. 847 S.B.206 2 Stats.1996 c. 1023

S.B.1497 429 eff. Sept. 29 1996.

Notes of Decisions 37

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012.1 st Ex.Sess.

Eead cf Deacuixiecar 0 20 i izasison Rxatýrs. No claim 3ý criain a U.S. Gmacreri
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13100. Creation of state and regional boards dasties o ate board CA WATER 13100

Wests Annotated California Codes

Water Code Refs Annos

Division 7. Water Quality Refs Annos

Chapter-3.-State-W-ater-Quality-Control-Refs--Annos-----Article
1. State Water Resources Control Board Refs Annos

Wests Ann.Cal.Water Code 13100

131. Creation of state and regional boards duties of state board

Currentness
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There is in the California Environmental Protection Agency the State Water Resources Control Board and the California regional

water quality control boards. The organization meinbership and some of the duties of the state board are provided for in Article

3 commencing with Section 174 of Chapter 2 of Division 1 of this code.

Credits

Added by Stats.1969 c. 482 p. 1053 18 operative Jan. 1 1970. Amended by Stats.1976 c. 596 p. 1440 2 Gov.Reorg.Plan

No. 1 of 1991 193 eff. July 17 1991.

Notes of Decisions 1
Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

End if33sesmcnt c zho zsc.rz eZ.ei tWrs. ic clciný ic t a sxx. e wops.
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Article i. Organization and Membership of Regional Boards Refs Annos

Wests Ann.Cal.Water Code 13200

13200. Regions

Currentness

The state is divided for the purpose of this division into nine regions

a North Coast region which comprises all basins including Lower Klamath Lake and Lost River Basins draining into the

Pacific Ocean from the Califomia-Oregon state line southerly to the southerly boundary of the watershed of Estero de San

Antonio and Stemple Creek inMarin and Sonoma Counties.

b San Francisco Bay region which comprises San Francisco Bay Suisun Bay from Sacramento River and San Joaquin River

westerly from a line which passes between Collinsville and Montezuma Island and follows thence the boundary common to

Sacramento and Solano Counties and that common to Sacramento and Contra Costa Counties to the westerly boundary of the

watershed of Markley Canyon in Contra Costa County all basins draining into the bays and rivers westerly from this line and

all basins draining into the Pacific Ocean between the southerly boundary of the north coastal region and the southerly boundary

of the watershed of Pescadero Creek in San Mateo and Santa Cruz Counties.

c Central Coast region which comprises all basins including Carrizo Plain in San Luis Obispo and Kem Counties draining

into the Pacific Ocean from the southerly boundary of the watershed of Pescadero Creek in San Mateo.and Santa Cruz Counties

to the southeasterly boundary located in the westerly part of Ventura County of the watershed of Rincon Creek.

d Los Angeles region which coinprises all basins draining into the Pacific Ocean between the southeasterly boundary located

in the westerly part of Ventura County of the watershed of Rincon Creek and a line which coincides with the southeasterly

boundaryof Los Angeles County from the ocean to San Antonio Peak and follows thence the divide between San Gabriel River

and Lytle Creek drainages to the divide between Sheep Creek and San Gabriel River drainages.

e Santa Ana region which comprises all basins draining into the Pacific Ocean between the southeasterly boundary of the

Los Angeles region and a line which follows the drainage divide between Muddy and Moro Canyons from the ocean to the

summit of San Joaquin Hills thence along the divide between lands draining into Newport Bay and into Laguna Canyon to

Niguel Road thence along Niguel Road and Los Aliso Avenue to the divide between Newport Bay and Aliso Creek drainages
thence along that divide and the southeasterly boundary of the Santa Ana River drainage to the divide between Baldwin Lake

and Mojave Desert drainages thence along that divide to the divide between Pacific Ocean and Mojave Desert drainages.

f San Diego region which comprises all basins draining into the Pacific Ocean between the southem boundary of the Santa

Ana region and the Califomia-Mexico boundary.

g Central Valley region which comprises all basins including Goose Lake Basin draining into the Sacramento and San Joaquin

Rivers to the easterly boundary of the San Francisco Bay region near Collinsville. The Central Valley region shall have section

offices in the Sacramento Valley and the San Joaquin Valley.
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h Lahontan region which comprises all basins east of the Santa Ana Los Angeles and Central Valley regions from the

California-Oregon boundary to the southerly boundary located in Los Angeles and San Bernardino Counties of the watersheds

draining into Antelope Valley Mojave River Basin and Dry Lake Basin near Ivanpah.

i Colorado River Basin region which comprises all basins east of the Santa Ana and San Diego regions draining into the

Colorado River Salton Sea and local sinks from the southerly boundary of the Lahontan region to the California-Mexico

boundary.

The regions defined and described in this section shall be as precisely delineated on official maps ofthe departinent and include

all of the areas within the boundaries of the state.

For purposes of this section the boundaries of the state extend three nautical iniles into the Pacific Ocean from the line of mean

lower low water marking the seaward limits of inland waters and three nautical miles from the line of mean lower low water

on the mainland and each offshore island.

Notliing in this section shall liinit the power conferred by this chapter to regulate the disposal of waste into ocean waters beyond

the boundaries of the state.

Credits

Added by Stats. 1969 c. 482 p. 1057 18 operative Jan. 1 1970.

Notes of Decisions 1

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

Ered of Doenrnent 0 2011 Thatnsort Retile rs. No claim to original U.S. Ciowenunent Wsrks.

NextýFý 2011 Tic3niscan Re.iiers No clairrl to cariclsýLý
U.S. Government Works.
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13240. Actoptisan of plans conformance with state polacy CA WATER 13240

Wests Annotated California Codes

Water Code Refs Annos

Division 7. Water Quality Refs Annos

Chapter 4. egiorial-Water Qualify Control Refs Annosý

Article 3. Regional Water Quality Control Plans Refs Annos

Wests Ann.Cal.Water Code 13240

1324.. Adoption of plans conformaalce with state policy

Currentness
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Each regional board shall formulate and adopt water quality control plans for all areas within the region. Such plans shall

conform to the policies set forth in Chapter 1commencing with Section 13000 of this division and any state policy for

water quality control. During the process of fonnulating such plans the regional boards shall consult with and consider the

recommendations of affected state and local agencies. Such plans shall be periodically reviewed and may be revised.

Credits

Added by Stats.1969 c. 482 p. 1061 18 operative Jan. 1 1970.

Notes of Decisions 20

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. andCh. 7 of 2011-2012 lst Ex.Sess.

End a4Dctcaanscnt 201 Z.ea.N r cianat t ozttiriý.i U.S. 3c3-eý.rrý $ýtrk.
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13241. Water quaiity objectives bersetrciat uses prevention.... CA WATER 13241

Wests Annotated California Codes

Water Code Refs Annos

Division 7. Water Quality Refs Annos

_ __ - -

Chaptet4 Regiona-WaterQuahty-Coritro
- Re s-Annos

Article 3. Regional Water Quality Control Plans Refs Annos

Wests Ann.Cal.Water Code 13241

13241. Water quality objectives beneficial uses prevention of nuisances

Currentness
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Each regional board shall establish such water quality objectives in water quality control plans as in its judgment will ensure

the reasonable protection of beneficial uses and the prevention of nuisance however it is recognized that it may be possible

for the quality of water to be changed to some degree without unreasonably affecting beneficial uses. Factors to be considered

by a regional board in establishing water quality objectives shall include but not necessarily be limited to all of the following

a Past present and probable future beneficial uses of water

b Environmental characteristics of the hydrographic unit under consideration including the quality of water available thereto.

c Water quality conditions that could reasonably be achieved through the coordinated control of all factors which affect water

quality in the area.

d Economic considerations.

e The need for developing housing within the region.

The need to develop and use recycled water.

Credits

Added by Stats.1969 c. 482 p. 1061 18 operative Jan. 1 1970. Amended by Stats.1979 c. 947 p. 3272 8 Stats.1991

c. 187 A.B.673 2.

Notes of Decisions 40

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

aad of Inasz.cnt c 2011 sta3cz scsýZ.eat rs. No siczm tooiana1 U.S. 3c1rer.rrft Works.
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13242. Program to achreve objectives CA WATER 13242

Wests Annotated California Codes

Water Code Refs Annos

Division 7. Water Quality Refs Annos

--- - - -

ChapterýRegional-Water Qua ity Control Re s-Annos -
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Article 3. Regional Water Quality Control Plans Refs Annos

Wests Ann.Cal.Water Code 13242

13242. Program to achieve objectives

Currentness

The program of implementation for achieving water quality objectives shall include but not be limited to

a A. description of the nature of actions which are necessary to achieve the objectives including recommendations for

appropriate action by any entity public or private.

b A time schedule for the actions to be taken.

c A description of surveillance to be undertaken to determine compliance with objectives.

Credits

Added by Stats.1969 c. 482 p. 1062 18 operative Jan. 1 1970.

Notes of Decisions 1
Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

t.md at Daceanerst s. 201 homsoxt Reuurs. No c3acm to or4zaal l.r. Goxeimcmt YVorlss.
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13245. EfFective date of plan approval by state board CA WATER 63245

Wests Annotated California Codes

Water Code Refs Annos

Division 7. Water Quality Refs Annos

Chapfer 4.1ZegiorialWater Quality-ControlRefs Anrios
-

Article 3. Regional Water Quality Control Plans Refs Annos

Wests Ann.Cal.Water Code 13245

13-145. Effective date of plan approval by state board

Currentness
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A water quality control plan or a revision thereof adopted by a regional board shall not become effective unless and until it is

approved by the state board. The state board may approve such plan or return it to the regional board for farther consideration

and resubmission to the state board. Upon resubmissior. the state board may either approve or after a public hearing in the

affected region revise and approve such plan.

Credits

Added by Stats.1969 c. 482 p. 1062 18 operative Jan. 1 1970. Amended by Stats.1971 c. 1288 p. 2524 7.

Notes of Decisions 2

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 lst Ex.Sess

End sslsumcnt 2011 1x.ozsc3n .eu.urs lcs cl.in Yt U.S. rr-er3arr.cn. Works.
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13246. Action on pian by state board timelsne CA WATER 13246

Wests Annotated California Codes

Water Code Refs Annos

Division 7. Water Quality Refs Annos

-
Cliapter 4.-RegioriaTWater Quality Control esAnno-Article

3. Regional Water Quality Control Plans Refs Annos

Wests Ann.Cal.Water Code 13246

13a46. Action on plan by state board timeline

Effective Apri18 2002

Currentness
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a The state board shall act upon any water quality control plan not later than 60 days from the date the regional board submitted

the plan to the state board or 90 days from the date of resubmission of the plan.

b When the state board is acting upon a water quality control plan that is being amended solely for an action related to a

regional boards total maximum daily load submittal not including submittals related to listing the state board shall not exceed

the 60-day timeline inclusive of the time spent sending the submittal back to the regional board unless one of the following

circumstances exists

1 The proposed amendment is for an exceedingly complex total maxinium daily load. In order to determine if a total maximum

daily load is exceedingly complex the state board may consider a number of factors including but not limited to the volume of

the record the number of pollutants included the number of dischargers and land uses involved and the size of the watershed.

The reason or reasons that any total maximum daily load is determined to be exceedingly complex shall be provided by the

state board to the regional board in writing.

2 The submittal by the regional board is clearly incomplete.

Credits

Added by Stats.1969 c. 482 p. 1062 18 operative Jan. 1 1970. Amended by Stats.2002 c. 20 S.B.469 2 eff. April

82002.

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

Rum to US. ovtn.t WorPi.f Dýxmmen8 2011 ho.nsUxi a
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13300. Submissiort of time schesiuCe for cornpllance witls... CA WATER 13300
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Wests Annotated California Codes

Water Code Refs Annos

Division 7. Water Quality Refs Annos

_Chapter_5._Enforcement..andlmplementation. Refs_Annos__

Article i. Administrative Enforcement and Remedies Refs Annos

Wests Ann.Cal.Water Code -13300

13300. Submission of time scliedule for compliance with requirements

Currentness

Whenever a regional board fmds that a discharge of waste is taking place or threatening to take place that violates or will violate

requirements prescribed by the regional board or the state board or that the waste collection treatment or disposal facilities

of a discharger are approaching capacity the board may require the discharger to submit for approval of the board with such

modifications as it may deem necessary a detailed time schedule of specific actions the discharger shall take in order to correct

or prevent a violation of requirements.

Credits

Added by Stats.1969 c. 482 p. 1065 18 operative Jan. 1 1970. Amended by Stats.1970 c. 918 5.1 Stats.1971 c. 1288

p. 2525 9.

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1st Ex.Sess.

Eerd ofD ac.arrrsent 2011 Thotrason Returs. No claitrz to oriirt.tt U.S. Gowcrumrzrt Works.

iýfiH.i .ý.. Set...e.S NJ .. tt 1 d nai v.
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13370. Legislative finclings and cieciaration CA WATER 13370

Wests Annotated California Codes

Water Code Refs Annos

Division 7. Water Quality Refs Annos
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Chapter 5.5. Compliance with the Provisions of the Federal Water Pollution Control Act as Amended in 1972-- -------RefsAnnos

Wests Ann.Cal.Water Code 13370

13370. Legislative findings and declaration

Currentness

The Legislature finds and declares as follows

a The Federal Water Pollution Control Act 33 U.S.C. Sec. 1251 et seq. as amended provides for permit systems to regulate

the discharge of pollutants and dredged or fill material to the navigable waters of the United States and to regulate the use and

disposal of sewage sludge.

b The Federal Water Pollution Control Act as amended provides that permits may be issued by states which are authorized

to implement the provisions of that act.

c It is in the interest of the people of the state in order to avoid direct regulation by the federal governxnent of persons already

subject to regulation under state law pursuant to this division to enact this chapter in order to authorize the state to implement

the provisions of the Federal Water Pollution Control Act and acts ainendatory thereof or supplementary thereto and federal

regulations and guidelines issued pursuant thereto provided that the state board shall request federal funding under the Federal

Water Pollution Control Act for the purpose of carrying out its responsibilities under this program.

Credits

Added by Stats.1972 c. 1256 p. 2485 1 eff. Dec. 19 1972. Amended by Stats.1978 c. 746 p. 2343 1 Stats.1980 c.

676 p. 2028 319 Stats.1987 c. 1189 1.

Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1 st Ex.Sess.

aW crf.@scutn.ent - 201.1 Ilomson Iteutss. Pvo claim tt ociiria
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13372. Construction and applicatoon of chapter CA WATER 13372

Wests Annotated California Codes

Water Code Refs Annos

Division 7. Water Quality Refs Annos
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--ChapteT 55 CompTiance witli the PTOVisioris ofthe FederaT Water Po lution Control Actas Amerided irir972

Refs Annos

Wests Ann.Cal.Water Code 13372

13372 Construction and application of chapter

Effective January 1 2004

Currentness

a This chapter shall be construed to ensure consistency with the requirements for state programs implementing the Federal

Water Pollution Control Act and acts amendatory thereof or supplementary thereto. To the extent other provisions of this

division are consistent with the provisions of this chapter and with the requirements for state programs implementing the

Federal Water Pollution Control Act and acts amendatory thereof or supplementary thereto those provisions apply to actions

and procedures provided for in this chapter. The provisions of this chapter shall prevail over other provisions of this division to

the extent of any inconsistency. The provisions of this chapter apply only to actions required under the Federal Water Pollution

Control Act and acts ainendatory thereof or supplementary thereto.

b The provisions of Section 13376 requiring the filing of a report for the discharge of dredged or fill material and the provisions

of this chapter relating to the issuance of dredged or fill materialpermitsby the state board or a regional board shall be applicable

only to discharges for which the state has an approved permit program in accordance with the provisions of the Federal Water

Pollution Control Act as amended for the discharge of dredged or fill material.

Credits

Added by Stats.1972 c. 1256 p. 2485 1 eff. Dec. 19 1972. Amended by Stats.1987 c. 1189 3 Stats.2003 c. 683

A.B.897 5.

Notes of Decisions 1
Current with urgency legislation through Ch. 69 of 2011 Reg.Sess. and Ch. 7 of 2011-2012 1 st Ex.Sess.

End atf Document c 20 i comsoi s. Noclaim to oiaid U.S. Governw.ýýr 1rorks
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A.laska Center for the Envrronrnent v. Reliy 762 F.Suppa. 1422 1991
32 ERC 2110 21 Envtl._L. Rep. 21305

ýý ý_-_-__

762 F.Supp. 1422

United States District Court

W.D. Washington

at Seattle.

ALASKA CENTER FOR THE ENVIRONMENT
Northern Alaska Envi.ronmental Center

Southeast Alaska Conservation Council

and Trustees for Alaska Plaintiffs

V.

William K. REILLY Administrator the U.S.

Environmental Protection Agency EPA Region

X and Dana A. Rasmussen in her capacity

as Regional Administrator Defendants.

No. C9o-595R April 151991
1. FACTUAL BACKGROUND

Plaintiffs have filed this citizen suit to conipel the EPA to

Citizen suit was filed to coinpel Environmental Protection
perform what plaintiffs I494 believe is a mandatory duty

Agency EPA to perfonn alleged mandatory duty to
to implement certain water quality protection measures under

implement total maximum daily load water quality the Clean Water Act CWA or the Act.
protection measures under Clean Water Act. Plaintiffs filed

motion for partial summary judgment. The District Court A. Water Pollution Regulation

Rothstein Chief Judge held that Act set out nondiscretionary

duty on part of EPA for promulgation of total maximum Congress passed the Federal Water Pollution Control Act

daily loads in face of over a decade of inaction by State of commonly referred to as the CWA in 1972 to restore and

Alaska. maintain the chemical physical and biological integrity of

the Nations waters. Sec. 101a 33 U.S.C. 1251. In order

Motion granted. to achieve that objective Congress declared as a national

goal that the discharge of pollutants into the navigable
Attorneys and Law Firms

waters be eliminated by 1985. Id. 101a1.

k1423 Brian Faller Seattle Law Enforceinent Utilities and EPAs regulatory program for water protection focuses on
Enviromnental Protection Seattle Wash. Michael Wenig two potential sources ofpollution point sources and nonpoint
Anchorage Alaska for plaintiffs.

sources. Point source pollution was addressed in the 1972
Susan L. Barnes U.S. Attys. Office Seattle Wash. amendments to the Act where Congress prohibited the

Christopher Scott Vaden U.S. Dept. of Justice Environment
discharge of any pollutant from any point source into certain

and Natural Resources Div. Washington D.C. for
waters unless.that discharge complies with the Acts specific

defendants.
requireinents. Secs. 301a and 50212 33 U.S.C. 1311a

Opinion
and 136212. Under this approach compliance is focused

on technology-based controls for liiniting the discharge

of pollutants through the National Pollution Discharge
ORDER GRANTING PLAINTIFFS MOTION Elimination System NPDES permit process.

FOR PARTIAL SUMMARY JUDGMENT

ROTHSTEIN Chief Judge.
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together with all documents filed in support and in opposition

having heard oral argument and being fully advised the court

finds and rules as follows

Plaintiffs Alaska Center for the Environment et al.

collectively ACE1 move for partial summary judgment

against defendants U.S. Environmental ProtectionAgencya et._

al. collectively EPA on the issue of liability under the

Clean Water Act. If the motion is granted plaintiffs indicate

they will file a motionto coinpel the EPA to perform its duties

under 303d of the Act pursuant to a schedule developed

by the court.

1 Plaintiffs include Alaska Center for the Environment

Northem Alaska Environmental Centet Southeast

Alaska Conservation Council and Trustees for Alaska.

When these requirements are found insufficient to clean

up certain rivers streams or smaller water segments the

Act requires use of a water-quality based approach States
THIS MATTER comes before the court on plaintiffs motion

are required to identify such waters and designate them as
for partial summary judgment. Having reviewed the motion water quality limited. The states are then to establish a

ý/i ýýý
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Afaska Center for the Environment v Fteilly 762 F.Supp. 1422 1991

32 ERC 2110 21 Envtl. L. Rep. 21305

priority ranking for these waters and in accordance witli that

ranking to establish more stringent pollution liinits called

total maxnnum daily loads or TMDLs. 33 U.S.C.

1313d1A C. TMDLs are the greatest atnount ofa-pollutantthe water body can receive daily without violating

a states water quality standard.

The TNML calciilations help ensure that the cuniulative

impacts oftnultiple point source discharges are accounted for

and are evaluated in conjunction with pollution from other

nonpoint sources. States are then required to take whatever

additional cleanup actions are necessary which can include

further controls on both point and nonpoint pollution sources.

As a recent GAO report concluded the TMDLs process

3 Since the EPA published its identification of suitable

pollutants in December 1978 states first submissions

were due 180 days later or June 1979. 33 U.S.C.

1313d2.
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If EPA disapproves the identification and/or TMDL the

agency has 30 days after disapproval to make its own

identification of waters and establish TMDLs necessary to

itnpletnent the applicable water quality standards. 303d

2. The Aot is silent as to the nature of EPAs obligations if a

state such as Alaska here fails to make any initial submission

at all.

C. History of the TMDLs Process in Alaska

provides a coniprehensive approach to identifying and As indicated the first identification of water quality limited

resolving water pollution probletns regardless of the waters by the State of Alaska was required in 1979. Over ten

sources ofpollution. If iniplemented the TMDL process years later it is undisputed that the.State has not submitted

can provide EPA and the states. with a coniplete listing a single TMDL to the EPA. Moreover the State and the

of key water pollutants the source of the pollutants EPA have failed to complete even the first stage of the

infonnation on the amount of pollutants that need TMDL process. Alaskas 1988 305b Report
4

categorized

to be reduced options between point and/or nonpoint
several hundred distinct waterbodies as either itnpaired

approaches costs to clean up and situations where it may
or tlueatened by water pollution. See Plaintiffs Ex. G.

not be feasible to meet water quality standards.
2

However only one seginent from all these waterbodies

2 US Government Accounting Office Water Pollution-
has been identified as water quality liniited. There is no

More EPA Action Needed to Improve the Quality
evidence that the EPA ever approved or disapproved that

of Heavily Polluted Waters January 1989 GAO/
submission within the 30 day deadline.

RCED-89-38 at 34-5 see Plaintiffs Ex. C. 4 Under section 305b of the Act states are required to

hereinafter referred to as GAO report. provide the EPA with a biennial report on the status of

the states water quality management. It is commonly

It is the TNML regulatory process upon which this lawsuit referred to as a 305b report.

focuses. The CWA sets out a very specific timetable and

description of mandatory duties on the part of states and the The EPA directly conunented on the States failure again to

EPA for the TMDL process The court is being asked to include water quality lnnited seginents in its 1990 305b

clarify the scope of the EPAs duties under this section of the report. See Plaintiffs Ex. E letter froin Kriezenbeck. The

Act. EPA gave the State until June 30 1990 to provide such a list.

B. Duties of States aud the EPA Shortly after this suit was filed in April 1990 the State

subniitted to the EPA a revised list of 48 water quality

Under 303d states are required to subinit lists of water litnited seginents. To date the EPA does not appear to have

quality limited segments and TMDLs to the EPA at certain
approved or disapproved this list. Plaintiffs contend there is

times the first such submission was due by June 26 1979.
3

little hope that the State will begin to take the next step and

Once such a submission is made certain niandatory duties by establish TMDLs in a timely fashion. The States 1990 305b

EPA are triggered. Within 30 days the EPA Adtninistrator Report notes that TMDLs have not been attempted and

tnust review the states submissions of the identified waters tnakes no promise to.attempt them.

and the load allocations established utider 303d1. Once

approved by EPA the identified waters and TMDLs are
In coinparison to Alaskas lack of progress in developing

incorporated 1425 by the state into its continuing planning
TMDLs other areas of the country have a mixed record of

process established under 303e3.
success. In 1989 EPA Region IV approved 163 TMDLs

Region V approved 74 Region I approved 50 Region VIII

tF 2011 Tnonison Reuters. No ciairn to ori .lin U.S. GoverraFilertt tJcarkr
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approved 16 Region X approved 11. Regions II III and VII

however approved no TMDLs. Pl.Ex. K.
5

5 Within Region X Washington and Idaho are also

d1 1 TNID Ot L h
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1218-19 25 L.Ed.2d 442 1970. In interpreting statutes a

courts function is to construe the language so as to give effect

to the intent of Congress. Train 557 F.2d at 489.

e inquen in not eve opmg s. regon is in t e The mandatory TMDLs process requires that states identify

process of establishing 40 TMDLs as partof a consent
those waters that are below certain quality limits establish

decree resulting from a lawsuit filed in December 1986.
a priority ranking for those waters and establish TMDLs in

accordance with the priority ranking. 33 U.S.C. 1313d1.
Plaintiffs now ask the court to direct the EPA to establish----TMDLs

in lieu of any meaningful action on the part of the The exact statutory language at issue is as follows

State. Defendants oppose the motion arguing that the EPA

does not have a mandatory duty to establish TMDLs in the 2 Each State shall submit to the Administrator from time

absence of a submission by the states. Defendants argue that to time with the first such submission not later than 180

in the absence of a nondiscretionary duty plaintiffs are unable days after the date of publication of the first identification

to pursue a citizen suitunder 505a ofthe Act and therefore of pollutants .. for his approval the waters identified and

this court lacks jurisdiction to hear the case.
the loads established

..
The Administrator shall either

approve or disapprove such identification and load not

later than 30 days after the date of submission. If the

II. DISCUSSION
Administrator approves such identification and load such

A. Summary Judgment Standard
State shall incorporate them into its current plan .. If

the Administrator disapproves such identification and

1 A grant of summary judginent is appropriate if it appears load he shall not later than 30 days after the date of

after viewing the evidence in the light most favorable to the such disapproval identify such waters in such State and

opposing party that there are no genuine issues of material establish such loads for such waters as he determines

fact and that the moving party is entitled to judgment as necessary to implement the water quality standards

a matter of law. I. YV. Electrical Service Inc. v. Pacific applicable to such waters and .. shall incorporate them

Electrical Contractors Assoc. 809 F.2d 626 630-31 9th into its current plan.... emphasis added.

Cir.1987 Lew v. Kona Hospital 754 F.2d 1420 1423 9th Id.

Cir.1985. Here the parties agree that there are no material

facts in dispute rather the questions before the court are legal
2 Plaintiffs suit alleges that the State of Alaskas failure

in nature. Thus the matter is ripe for summary judgment. to submit proposed TMDLs over a decade amounts to a

constructive submission of no TMDLs thereby triggering

B. Mandatory Duties ofthe EPA a mandatory duty on EPAs part to promulgate those TMDLs.

To this end plaintiffs rely on the Seventh Circuit decision in
Section 505a of the CWA authorizes citizens to bring

Scott v. City ofHammond Ind. 741 F.2d 992 7th Cir.1984.
suit in federal court against the EPA for failing to perfonn

In this case directly on point the court held that the EPA did
an I42ýS act or duty under the CWA which is not

have a duty to develop TMDLs when the appropriate states

discretionary. 33 U.S.C. 1365a. Plaintiffs invoke this
failed to comply with the statute.

section in their attempt to protect the waters of Alaska from

further degradation in light of State regulatory inaction. The Scott case involved a citizen suit against the EPA

Administrator for failure to prescribe TMDLs for pollutants
In determining whether the EPA has a mandatory duty

discharged into Lake Michigan after Illinois and Indiana
under sec. 303d to establish TMDLs at this time the

failed to do so. Given the lengthy delay from the States

court looks to traditional principles of statutory construction.
submissions deadline in 1979 the Seventh Circuit had little

Proper statutory construction requires more than linguistic
difficulty in reversing the district court and concluding that

examination and review of the rules of statutory construction.
the EPA did have an affirmative duty to treat the States

The interpretation should be reasonable and where the result
inaction as aconstructive submission warranting agency

of one interpretation is unreasonable while the result of
response. The court held.

another interpretation is logical the latter should prevail.

Sierra Club v. Train 557 F.2d 485 490 5th Cir.1977 We believe that if a state fails over a long period of time

Rosado v. Wyman 397 U.S. 397 414-5 90 S.Ct. 1207 to submit proposed TMDLs this prolonged failure may

2 11 ý
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ainount to the constructive submission by that state of would render it wholly ineffective. There is of course a

iio TMDLs. Our view of the case is quite simple and strong presumption against such a construction.

tracks the statutory scheme set up by Congress .. The

allegation of the complaint that no TMDLs are in place
741 F.2d at 998.

coupled with the EPAs admission that the states have
The Ninth Circuit has not had the oppoitanity to decide

not made their submissions raises the possibility that the
this exact issue. However in a 1985 case the Ninth Circuit

states have detemiined that TMDLs for Lake Michigan are

recited without questioning the Seventh Circuits holding in

unnecessary .. Then the EPA would be under a duty to
Scott but held that the EPAs mandatory duties had not been

either approve or disapprove the submission.
triggered since there had been no claim that the waterbody

741 F.2d at 996-7.
at issue was water quality limited. City of Las Tjegas Nev. v.

Clark County Nev. 755 F.2d 697 703-4 9th Cir.1985.

The Scott court went on to discount the EPAs argument that

Congress did not intend to establish a statutory duty saying
In Environmental Defense Fund v. Costle 657 F.2d 275

D.C.Cir.1981 plaintiff challenged the EPAs failure to

None of the EPAs arguments against the existence of this develop TMDLs for salinity in the Colorado River following

statutory duty are rI427 coinpellirig. The EPA claiins that inadequate submissions from the states. The court found

Congress did not intendthat the EPA establish TMDLs that the EPAs duties had not yet been triggered since the

if the states chose not to act. We think it unlikely that an States deadline for submitting a TMDL had not yet passed.

important aspect of the federal scheme of water pollution Id. at 295. However the court was clear in its insistence

control could be fiustrated by the refusal of states to act. that the EPA act promptly in administering the review and

This is especially true in light of the short time limits both establishinent of TMDLs saying we admonish EPA to

on a states action arid on the EPAs required reaction to approve or disapprove such identification prioritization and

the states submissioii.... load limits within the requisite statutory framework and

Id. The Seveiith Circiiit also noted that based on its
time limits

..
We urge EPA to carefully heed the statutory

r-

consideration of the importance of water pollution control deadlines in the future. Id.
6

The courts emphasis on timely

the Supreme Court has rejected a siunilar argument to the federal review of state action supports an interpretation of

one EPA makes here respecting the states role in pollution the Act that mandates federal intervention when states fail to

control. E.I. Dzt. Pont De Nemours Co. v. Train 430 U.S. perform their statutory duties.

112 97 S.Ct. 965 51 L.Ed.2d 204 1977. In construing the
6 In Costle the courts strong language regarding

CWA to grant the EPA broad power the Supreine Court
attention to deadlines arose in a suit filed over a

wrote We do not believe that Congress would have failed
delay in TMDL development of months. Surely the

so conspicuously to provide EPA with the authority needed same admonishment is appropriate where the delay has

to achieve the statutory goals. Id. stretched to over a decade.

3 Congress repeated use of the term shall in sec. 303d

clearly places_ a mandatory duty iipon the EPA to take

affirmative action after disapproving a states unacceptable

submission. Read in light of coininon sense and the fact

that Congress set out such short time lines in this section

it is strongly arguable that Congress intended that EPAs

affinnative duties be triggered upon a states failure to submit

a list or any TMDL at all. As the Seventh Circuit reasoned

in Scott

We cannot allow the states refusal to act to defeat the

intent of Congress that TMILs be establishedpromptly-inaccordance with the timetable provided in the statute. In

addition to construe the relevant statute any other way

The EPAs opposition to this motion is rooted in its conclusion

that the Scott court went too far. While agreeing with the

Seventh Circuits conclusion that prolonged- state inaction

may be characterized as a determination that no TMDLs are

necessary the EPA faults the Scott court for going beyond

the clear language of the statute and creating an enforceinent

reinedy that was not intended by Congress. The EPA appears

to argue that before its mandatory duty to establish TMDLs is

triggered the agency has discretion 1 to determine whether

a states failure to subniit a TMDL amounts to such a

constructive I428 submission and 2 to decide when to

make that deterinination.

The EPA maintains that there is a clear distinction between

a court determination that EPA has discretionary authority to

2011Thanisc3n Reuters. No dairt tcr rif.linal U.S. Government tNorks
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act in the absence of state submissionsand an overreaching

decision that such authority is a mandatory duty. The EPA In support of their opposition defendants point to the short

does not believe that its discretionary powers should be deadlines written into this section of the Act. The EPA

subject to citizen suit enforcement under section 505 and that reasons that 30 days is too short a time for Congress to

it should retain the ability to decide not to enforce certain
have contemplated the EPA being able to complete the entire

laws. Quoting the Supreme Court in Heckler v. Chaney the
TMDL process from scratch in the absence of state data

EPA argues
from which to work. There would be insufficient time for

- - -- -_
t e appropnate comment and review typically available in

An agency decision not to enforce often involves a administrative rulemaking. EPAs reasoning is based on the

complicated balancing of a number of factors which are assumption that when a state submits a defective TMOL
peculiarly within its expertise. Thus the agency must not it nevertheless has performed all the preliminary work

only assess whether a violation has occurred but whether necessary to establish a correct TMDL.

agency resources are best spent on this violation or another

whether the agency is likely to succeed if it acts whether
5 While it may be true that the EPA could be faced with a

the particular enforcement action requested best fits the
dearth of data collection on the States part this fact does not

agencys overall policies and indeed whether the agency
warrant a conclusion that the agency is therefore devoid of

has enough resources to undertake the action at all.
responsibility for initiating the fact-finding process. Absence

470 U.S. 821 831 105 S.Ct. 1649 1655 84 L.Ed.2d 714
of data is not the determinative factor in this analysis. For

1985.
example a state could submit a TMDL based on a complete

lack of credible data or affirmatively refuse to establish any

The EPA reassures the court that the purpose of the Act TMDL at all. The EPA concedes that in this situation it would

is not frustrated by the agencys narrower interpretation clearly have the mandatory duty to establish a TMDL despite

of its mandatory duties because EPA retains discretionary
its not having any of the necessary underlying data provided

authority to take action when states fail to. This reassurance to them by the State.

is not particularly comforting in light of the fact that EPA
FinallyX has failed to take action on this matter for over ten

the EPA believes that since it is charged with

administration of the CWA its judgment as to the use
years.

of certain enforcement provisions is entitled to deference.

4 EPA implies that because of the states supposed 7429 8
U.S. v. Homestake Mining Co. 595 F.2d 421

primacy in the field of pollution control if states fail to 429 8th Cir.1979. If Congress has not addressed the precise

perform their primary roles Congress did not intend to question at issue the Court may not simply impose its own
shift the responsibilities to the EPA. On the contrary the construction on the statute it must determine whether the

court finds it improbable and unsupported by case law that agencys answer is based on a pemiissible construction of the

if the states default Congress intended that their roles would statute. Chevron U.S.A. Inc. v. NRDC 467 U.S. 837 842-43
remain unfulfilled. The court agrees with the Seventh Circuit 104 S.Ct. 2778 2781-82 81 L.Ed.2d 694 1984.
that it is unlikely that Congress intended an important aspect

8 In light of the agencys insistence on deference to its

of the federal water pollution control scheme to be frustrated
interpretation of the CWA it is interesting to note that

by the failure of a state to act. 741 F.2d at 997.
7

EPA Region Xs Chief of the Office of Water Planning

7 The court also finds the EPAs analogy to

prosecutorial discretion inapplicable here. As the

court found in NRDC v. N. Y Dept. of Environmental

Conservation 700 F.Supp. 173 S.D.N.Y.1988

statutory construction based on prosecutorial discretion

is inappropriate to the disputed CWA section here

because neither prosecution nor sanctions is at issue.

Id. at 179. Interpreting 303d to require the

Administrator to promulgate TMDLs in the absence

of state action does no more than require the

Administrator to act to ensure compliance with dates

specified in the statute. Id.

Thomas Wilson has included a statement in an October

1990 report that strongly suggests EPA views itself as

having a duty to respond to state inaction on TNIDLs.

The report says

.. by statute EPA is given only 30 days to

identify and establish any TMDL needed because

of State inaction. This short deadline along with

the margin of safety requirement discussed below

almost guarantees that any EPA-developed TIvIDL

would be more stringent than a State-developed

one ..

EPA Nonpoint Source News-Notes October 1990 at

20 Plaintiffs Ex. A. In this statement Wilson extols



Alaska Center for the Environment v. Reilly 762 F.Supp. 1422 1991

32 ERC 2110 21 Envtl. L. Rep. 21305

the benefzts of aggressive use of the TMDLs program.

In addressing concern about what happens if the State

or EPA does not have enough data to establish a

scientifically precise TMDL Wilson notes that the

statute builds in a margin of safety requirement to be

used to accoimt for any lack of knowledge.

In other words Congress says ignoiance is no

excuse for inaction. Just add a margin of safety

to cornpensate for the lack of knowledge and

keep moving. No other program has such a strong

statutory endorsement for action in the face of an

incomplete database. Id.

The court finds here that Congress has addressed the question

at issue. Section 303d expressly requires the EPA to step

into the states shoes if their TMDL submissions or lists of..

water quality limited segnients are inadequate. It is consistent

to conclude that the inadequacy of a submission includes

deliberate silent inaction.

There is clear legislative history and judicial support for

strong enforcement of the CWA. Rather than consuuing

EPAs mandatory duties in an overly narrow manner

traditional statutory interpretation directs that the court give

life to the spirit of the Act. The EPAs interpretation

of 303d puts the TMDL process in adrninistrative
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CWAs purpose State inaction aYinounting to a refusal to

act should not stand inthe way of successfully achieving the

goals of federal anti-pollution policy. Scott 741 F.2d at 998.

9 See Citizens for a Better Environment v. Costle 515

F.Supp. 264 274 N.D.I11.1981.

CONCLUSION

NOW THEREFORE plaintiffs motion for partial suimnary

judgment is GRANTED. The court finds that 303d of the

CWA does set out a nondiscretiohary dutyon the part of the

EPA for promulgation of TMDLs in the face of state inaction.

The court need not make a broad generic deternnination

of the point in time at which a states inaction may be

deenied a constructive submission. However there could

hardly be a more compelling case for finding aconstructive

submission than under the facts of this specific case. The

court therefore finds that the State of Alaska has effectively

created a constructive submission of no TMDLs over the

past eleven years.
The EPA is required therefore to initiate

its own process of promulgating TMDLs including any

and all necessary steps needed to effectively identify the

appropriate waterbodies at issue. The details of this process

will be worked out with the court at a future date.

purgatory
I

to use another courts phrase 9 pending the

Parallel Citations

agencys eventual review of the states inaction. The court

finds this unreasonable illogical and inconsistent with the
32 ERC 2110 21 Envtl. L. Rep. 21305

End of Document 2011 thornson Reulers. No claim to original U.S. Government VVorks.
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Plaintiffs City of Arcadia and other California cities

collectively Plaintiffs bring this action against

defendants United States Environmental Protection Agency

EPA the EPA Administrator and the EPA Region IX

Administrator collectively Defendants for injunctive and

declaratory relief. The Natural Resources Defense Council

Santa Monica BayKeeper and Heal the Bay collectively

Intervenors have intervened as defendants.

and Now before the Court are Defendants Motion to Dismiss

Natural Resources Defense Council Second Amended Complaint the Motion to Disiniss

et al. Defendants-Intervenors. in which Intervenors join and Plaintiffs Motion for

Summary Adjudication of Issues the Motion for Partial

No. C 02-5244 SBA. May 16 2003. Summary Judgment. Having read and considered the papers

submitted and being fully informed the Court GRANTS
Cities brought action challenging Environtnental Protection

the Motion to Disiniss DENIES AS MOOT the Motion for

Agencys EPA promulgation of total inaximum daily load
Partial Summary Judgment and DISMISSES this action.TMDL for trash in river and subsequent approval of states

trash TMDLs. Environmental groups intervened as parties
1 These matters are suitable for disposition without a

defendant. On EPAs motion to dismiss the District Court hearing. See Fed.R.Civ.P. 78 Civ. L.R. 7-1b.

Annstrong J. held that 1 EPA had authority to approve

state-submitted TMDLs even after EPA had established its

I. BACKGROUND 2

own TMDLs 2 rocedure used b EPA in vi t tp y appro ng s a e s

TMDLs was not itself final agency action and 3 cities

action was not ripe for review.

Motion granted.

Attorneys and Law Firms

1.I43 Noam I. Duzman Richard Montevideo Robert S.

Bower Rutan Tucker LLP Costa Mesa CA for plaintiffs.

Charles M. OConnor AUSA Chief Environmental

Natural Resources United States Attorneys Office San

Francisco CA S. Randall Huinm Pamela Tonglao U.S.

Department of Justice Environmental Natural Resources

Div. Washington DC for defendants.

David S. Beckman Anjali I. Jaiswal for

defendants-intervenors.

Opiation

ORDER GRANTING DEFENDANTS MOTION
TO DISMISS DENYING AS MOOT PLAINTIFFS

MOTION FOR PARTIAL SUMMARY
.JUDGMEN AND DISMISSING ACTION

ARMSTRONG District Judge.

Over the years the Court has had the pleasure

and privilege of reading some excellent moving

papers. Some of these submissions stand out as

truly superlative. Defendants opening and reply briefs

for their Motion to Dismiss are shining examples

of such superlative submissions. In these briefs

Defendants discuss three areas of federal law generally

regarded as highly complex-environmental regulation

administrative law and justiciability-in direct succinct

well-supported and powerfully illuminating fashion.

Whereas a poor presentation of the statutory and

regulatory framework and Defendants arguments

might have required the Court to spend hours

to apprehend their arguments the high quality of

Defendants writing enabled the Court to grasp them in

a matter of minutes. Defendants briefs also thankfully

avoid leveling the sorts of thinly veiled or at times

not-at-all-veiled adhominem attacks that unfortunately

pervade too much legal writing nowadays. The

Court thus commends Defendants counsel for their

outstanding writing and expresses its appreciation for it.

A. Statutory and Regulatory Background

1. Water Pollution Control Under the Clean Water Act

872 ýý
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natural background and 3 a margin of safety. 40 C.F.R.

The Clean Water Act CWA 33 U.S.C. 1251-1387 130.2g-i 130.7c1.
utilizes two fundamental approaches to control water

pollution technology-based regulations and water quality Under CWA Section 303d2 EPA is required to review

standards. Technology-based 1144 regulations seek to and approve or disapprove TMDLs established by states for

reduce pollution by requiring a discharger to effectuate impaired waters within thirty days of submission. 33 U.S.C.

equipment or process changes without reference to the 1313d2. If EPA disapproves a state TMDL submission

effect on the receiving water water quality standards fix the EPA niust issue its own TMDL for that waterbody within

pennissible level of pollution in a specific body of water thirty days. Id.

regardless of the source of pollution.

3. Iinplementation of TMDLs

The National Pollutant Discharge Elimination Systein

NPDES permit program is a key means of implementing
TMDLs established under Section 303d1 of the CWA

both technology-based requirements and water quality
fimction primarily as planning devices and are notself-.standards.33

U.S.C. 1311b1C 1342a1 40 C.F.R. executing. Pronsolino v. Nastri 291 F.3d 1123 1129 9th

122.44a d1. An NPDES pennit establishes specific
Cir.2002 TMDLs are primarily infonnational tools that

limits of pollution for an individual discharger. A discharge
allow the states to proceed from the identification of waters

of pollutants other than dredged or fill material from any
requiring additional planning to the required plans. citing

point source which is defined as any discernible confined Alaska Ctr.for the Envt v. Browner 20 F.3d 981 984-85 9th

and discrete conveyance .. from which pollutants are or
Cir. 1994. A TMDL does not by itself prohibit any conduct

may be discharged 33 U.S.C. 136214 into the waters
or require any actions. Instead each TMDL represents

of the United States is prohibited unless that discharge
a goal that may be iniplemented by adjusting pollutant

coniplies with the discharge limits and other requirements
discharge requirenients in individual NPDES pennits or

of an NPDES pennit. Id. 1311a 136212. At present
establishing nonpoint source controls. See e.g. Sierra Club

45 states including California are authorized to administer v. Meiburg 296 F.3d 1021 1025 1 ith Cir.2002 Each

the NPDES pennit prograni. State Program Status at
TMDL serves as the goal for the level of that pollutant in

http// cfpub.epa.gov/npdes/statestats.cfin program_id45
the waterbody to which that TMDL applies.... The theory

viewgeneral. In the remaining states EPA issues the
is that individual-discharge pennits 1145 will be adjusted

pennits. 33 U.S.C. 1342a.
and other measures taken so that the sum of that pollutant

in the waterbody is reduced to the level specified by the

2. Total Maximum Daily Loads TMDLs TMDL. Idaho Sportsmens Coalition v. Browner 951

F.Supp. 962 966 W.D.Wash.1996 TMDL development

Section 303d of the CWA and EPAs implenienting in itself does not reduce pollution.... TMDLs infonn the

regulations require states to identify and prioritize
design and implementation of pollution control measures.

waterbodies where technology-based effluent limitations and
Pronsolino 291 F.3d at 1129 TMDLs serve as a link

other required controls are insufficiently stringent to attain
in an implementation chain that includes .. state or local

water quality standards. See 33 U.S.C. 1313d 40 C.F.R.
plans for point and nonpoint source pollution reduction .

130.7b. States mustdevelop atotal inaxiinum daily Idaho Conservation League v. Thomas 91 F.3d 1345

load or TMDL for each pollutant of concern in each
1347 9th Cir.1996 noting that a TMDL sets a goal for

waterbody so identified. A TMDL represents the maximum
reducing pollutants. Thus aTMDL fonns the basis for

amount of pollutant loading that a waterbody can receive
further administrative actions that may require or prohibit

from all combined sources without exceeding applicable state conduct with respect to particularized pollutant discharges

water quality standards. Although the term total maximtun and waterbodies.

daily load is not expressly defined in the CWA EPAs

regulations define a TMDL for a pollutant as the sum of 1 1 For point sources limitations on pollutant loadings

the wasteload allocations which is the amount of pollutant may be implemented through the NPDES permit system.

that can be discharged to a waterbody from point sources 40 C.F.R. 122.44d1viiB. EPA regulations require

2 the load allocations which represent the amount of a that effluent limitations in NPDES pennits be consistent

pollutant in a waterbody attributable to nonpoint sources or with the assumptions and requirements of any available

wasteload allocation in a TMDL. Id. For nonpoint sources

2011 Tf1C7inSofi Re.ilcS. ýd.7 Lt4r fcT CrgiT7ai U... GCvEstrusle1li Works. 2
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limitations on loadings are not subject to.a federal nonpoint

source permitting program and therefore any nonpoint
The State Board is required to formulate adopt and

source reductions can be enforced against those responsible
revise general procedures for the formulation adoption and

for the pollution only to the extent that a state institutes implementation ofwater quality control plans by the Regional

such reductions as regulatory requirements pursuant to state
Boards. Cal. Water Code 13164. The State Board may adopt

authority. Pronsolino v. Marcus 91 F.Supp.2d 1337 1355-56 water quality control plans for purposes of the CWA that

N.D.Ca1.2000 affdsub nom. Pronsolino v. Nastri 291 F.3d include the regional water quality control plans submitted
_ _ _ --- -------------_----

1123 9fh Cir by the Reg onal Boards. See id. 13170. Such plans when.2002
i

adopted by the State Board supersede any regional water

4. California Water Quality Control Statutory and quality control plans for the same waters to the extent of any

Regulatory Framework conflict. Id.

California effectuates the foregoing requirements of the B. Factual Summary and Procedural History

CWA primarily through institutions and procedures set out

in certain provisions of the California Water Code the
1. The Consent Decree

Water Code including those of the California Porter-
The events underlying the instant action were set in motion by

Cologne Water Quality Control Act the Porter-Cologne
the disposition of Heal the Bay Inc. et al. v. Browner et al.

Act Cal. Water Code 13000 et seq. These Water
No. C 98-4825 SBA the BHeal ay an action previously

Code provisions established the State Water Resources
before this Court. In Heal the Bay an individual and two

Control Board the State Board within the California

environmental groups which groups are now two of the
Environmental Protection Agency to formulate and adopt

three Intervenors in the instant action brought a civil action
state policy for water quality control. Cal. Water Code

174-186 13100 13140. The State Board is designated as the
against EPA the EPA Administrator and the EPA Region IX

Administrator. Their suit primarily concerned EPAs alleged
state water pollution control agency for all purposes stated

failure to perfonn its alleged duty under the CWA either to
in the CWA and is the agency authorized to exercise powers

approve or to disapprove TMDLs submitted to EPA by the

delegated to it under the CWA. 33 U.S.C. 1313 Cal. Water
state of California.

Code 13160.

On March 23 1999 the Court filed an Amended Consent
The Porter-Cologne Act established nine California Regional

Water Quality Control Boards individually a Regional
Decree the Consent Decree in which EPA agreed to

Board collectively the Regional Boards Cal. Water
ensure that a TMDL would be completed for each and every

Code 13200 13201 which operate under the purview of pairing of a Water Quality Limited Segment as defined in

the State Board see id. 13225. Each Regional Board is
40 C.F.R. 130.2j and an associated pollutant in the Los

comprised of nine members id. 13201 and is required to
Angeles Region set forth in an attachment to the Consent

appoint an executive officer id. 13220c to whom the
Decree by specified deadlines. Consent Decree 2a 2b

Regional Board may delegate all but some of its powers 3 3c.4 Pursuant to the Consent Decree for each pairing

and duties id. 13223. Each Regional Board is required EPA was required either to approve a TMDL submitted by

to fonnulate and adopt water quality control plans for all California by a specified deadline or if it did not approve

areas within the region. Id. 13240. The State Board may a TMDL by the date specified to establish a TMDL within

approve such plan or it may return it to the Regional Board one year of the deadline unless California submitted and

for further submission and resubmission to the State Board. EPA approved a TMDL prior to EPAs establishing the

Id. 13245. It must act on any water quality control plan TMDL within the one-year period. Id. 3a. By March 24
within 60 days of a Regional Boards submission of such plan 2002 EPA was required either to have approved astate-to

the State Board or 90 days after resubmission of such plan. submitted TMDL for trash in the Los Angeles River or to have

Id. 13246. A water quality control plan will not become established the TMDL itself. Id. 2d 3a id. Att. 2 3.
5

effective unless and until it is approved by the State Board

followed by approval by the states Office of Administrative

Law OAL in accordance with the appropriate procedures.

1146 Id. 13245 Cal. Govt Code 11340.2 11349.3

11353b5.

3 No oriýinal consent decree was entered. Rather

according to Defendants representations in their

opening brief the Consent Decree incorporated

amendments from an original proposal at the urging

of proposed intervenors California Association of
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Sanitation Agencies and CalifoniiaAlliance ofPOTWs. Board and then subsequently to the OAL after they have

See Mot. toDismiss at 6. been approved by both of these agencies they are submitted

4 The Court takes judicial notice of the existence of the
to EPA. Id.

Consent Decree and the contents tliereof. See e.g. Egar On Septetnber 19 2001 the Los Angeles Regional Board

V. Teets 251 F.2d 571 577 n.10 9th Cir.1957 holding
adopted TMDLs for trash for the Los Angeles River

that district court was entitled to talce judicial notice
watershed. Id. 3. Trash was defined as man-made litter

of prior proceedings involving same petitioner before

same district court. The Consent Decree is filed as
as defined in California Goverrmient Code 68055.1g. Id.

Docket No. 25 in Heal the Bay No. C 98-4825 SBA.
Ex. A at 2. These TMDLs the State Trash TMDLs were

approved by the State Board on February19 2002 by OAL
5 Defendants contend that the relevant deadline was on July 16 2002 and ultinZately by EPA by letter dated

March 22 2002 Mot. to Dismiss at 6 and
August 1 2002. Id. 3 Ex. C Second Am. Compl. for

Plaintiffs echo this contention in their Second Amended
Injunctive Declaratory Relief SAC 27 30. Prior to

Complaint Second Am. Compl. 25. Review of
its approval of the State Trash TMDLs however EPA issued

the terms of the Consent Decree however reveal
its own TMDLs for trash for the Los Angeles River Basin

that the deadline was a different date. The Consent
the EPA Trash TMDLs on March 19 2002. SAC 26

Decree defines effective date as the date on which

the Consent Decree is entered. Id 2d. Although
Decl of David W. Smith in Supp. of EPAs Mot. to Disiniss

the Court signed the Consent Decree on March 22
the Smith Declaration Ex. B. The EPAs August 1 2002

1999 id at 29 it was not entered on the docket until
letter approving the State Trash TMDLs announced that they

March 24 1999. Under the terms of Attachments 2 superceded the EPA Trash TMDLs. SAC 31 Smith

and 3 of the Consent Decree TMDLs for trash for all Decl. 7 Ex. C.

Water Quality Limited Segments the Los Angeles River

were to be submitted by California within two years
3. TMDLs Now in Effect and Implementation Provisions

of the effective date-March 24 2001. Id. Atts. 2 3.

Since EPA was required to ensure that a TMDL was in
Under the provisions of the TMDLs now in effect-the State

place within one year of Californias deadline to submit
Trash TMDLs-the numeric target is zero trash in the Los

a proposed TMDL id. 3a the deadline for final Angeles River. Dickerson Decl. Ex. A at 16 29. Based

approval or establishment of a TMDL was March 24 on this target California has determined that the wasteload

2002. allocations for trash in the Los Angeles River also tnust be

Nevertheless based on tlie evideice tendered by zero Id.

EPA it is clear that EPA believed that the deadline

was March 22 2002. See Decl. of David W. Smith To achieve this goal California has provided along with the

in Supp. of EPAs Mot to Dismiss Ex. B at 2. As is State Trash TMDLs implementation provisions that specify a

evident from the discussion below this discrepancy phasing-in of progressive reductions in tnunicipal storinwater

is immaterial to the Courts analysis of the merits of wasteload allocations over a ten-year period following

the Motion to Dismiss.
completion of a two-year initial baseline.monitoring period.

Id. Ex. A at 21. While the baseline monitoring prograin is

I147 2. EPAs Issuance of TMDLs and Approval of taking place cities will be deemed to be in compliance with

State-submitted TMDLs
the wasteload allocations provided that all of the trash that

is collected during this period is disposed of in compliance
One of the responsibilities of the Regional Board for the

with all applicable regulations. Id. Ex. A at 27. A baseline
Los Angeles region the Los Angeles Regional Board

lnonitoring report is due to the Los Angeles Regional Board
is to develop TMDLs under the CWA for waterbodies

in Los Angeles and Ventura Counties. Decl. of Dennis by February 15 2004. Id. 6.
6

Dickerson in Supp. of EPAs Mot. to Dismiss the Dickerson 6 Plaintiffs have filed Plaintiffs Objections to

Declaration 2. With few exceptions TMDLs are Declarations ofDavid W. Smith and Dennis Dickerson

developed as draft TMDLs by Los Angeles Regional Board Offered by Defendants in Support of Defendants

staff and then subinitted to the board to be adopted as
Motion to Dismiss Second Amended Complaint

ainendnients to the Los Angeles Regional Boards Water Plaintiffs Objections. Plaintiffs Objections

Quality Control Plan which is known as the Basin Plan.
challenge the admissibility of inter alia the statements

Id. Basin Plan amendments are then submitted to the State
in paragraph 6 of the Dickerson Declaration. The

AGt iv 201f 1T1o1E1son Retf1e1s. No ilcIil tCT CTEig3Tlai U.S. GCvei
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Court considers and resolves the objections to these

statements in note 20 infra. Although Plaintiffs have

objected to all the statements in paragraph 6 careful

review of the arguments advanced in these objections

reveals that they are not in fact objecting to the

statement in paragraph 6 that the baseline monitoring

report is due to the Los Angeles Regional Board by

February -1-5--2004.- Dickerson--Decl.--- 6see-Pls-Objections
at 3-4. To the extent that Plaintiffs are in

fact objecting to this statement however the Court

OVERRULES their objections to this statement for the

reasons set forth in note 20 infra.

1.I48 The State Trash TMDLs and incremental wasteload

allocations will be implemented through the Los Angeles

stormwater permit which the Los Angeles Regional Board

will need to amend to incorporate specific enforceable pennit

requirements. Id. 8.
7

The implementation provisions

in the TMDLs allow pennittees to employ a variety of

strategies to meet the progressive reductions in their Waste

Load Allocations and maintain that they are free to

implement trash reduction in any manner they choose. Id.

Ex. A at 29. The wasteload reduction strategies are broadly

classified as either end-of-pipe full capture structural controls

partial capture control systems and/or institutional controls.

Id. The provisions state that permittees will be deemed to

be in compliance with the final wasteload allocation for their

associated drainage areas if they utilize full capture systems

that are adequately sized and maintained and maintenance

records are available for inspection by the Los Angeles

Regional Board. Id. Ex. A at 30.

7 Under heading 11.2 of Plaintiffs Objections Plaintiffs

object to the statements in paragraph 8 of the Dickerson

Declaration relating to the Los Angeles Regional

Boards understanding of how the State Trash TMDLs
will be implemented. Pls. Objections at 4. All of the

grounds on which Plaintiffs object are meritless. First

Plaintiffs contend that the statements are objectionable

as extra-record evidence. Such evidence however

may be considered by the Court in connection with a

motion to dismiss for lack of subject matter jurisdiction.

See Assn of Am. Med. Colleges v. United States

217 F.3d 770 778 9th Cir.2000. Since Defendanis

contend that Plaintiffs challenges to the merits of EPAs

approval of the State Trash TMDLs are unripe and

since the Court considers how these TMDLs will be

implemented at least in part for this purpose this

evidence is properly before the Court. Second Plaintiffs

contend that the statements constitute inadmissible

hearsay. These statements however do not contain or

even implicitly rely on any out-of-court statement by
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one other than Mr. Dickerson for the truth of the matter

stated.

Third Plaintiffs claim that the statements lack

foundation although they do not explain what they

mean by this. To the extent Plaintiffs are asserting

that the declarant lacks personal knowledge of

the Los Angeles Regional Boards intentions that

assertionis refuted by the fact that 1VIr Dickerson

has been Executive Officer of the board since 1997.

Dickerson Decl. 1. Fourth Plaintiffs insist that

the statements are objectionable and inadmissible as

the best evidence of the implementation requirements

vis-a-vis the TMDLs is set forth in the TMDLs
themselves as well as in the terms of other

enforceable documents documenting the actions

taken by the Los Angeles Regional Board such

as the terms of the Municipal Storm Water Permit

referenced in the declaration. Pls. Objections at

4. This objection misunderstands the nature of the

best evidence rule that rule applies only where the

witness attempts to testify as to the contents of a

writing recording orphotograph. See Fed.R.Evid.

1002. Such is not the case here. Moreover this

objection reflects a fundamental misunderstanding of

the nature of TMDLs. TMDLs are not self-executing

they require the appropriate state to issue regulations

implementing them. It is also not clear what

Plaintiffs mean by their assertion that documents

documenting the actions taken by the Regional

Board constitute enforceable documents. Finally

Plaintiffs assail the statements at issue as not

competent. Id. Plaintiffs do not explain what they

mean by this objection. The Court thus disregards it.

Accordingly the Court OVERRULES the objections

under Heading 11.2 of Plaintiffs Objections.

1149 4. The Instant Action

Plaintiffs filed their initial complaint on June 28 2002 in

the United States District Court for the Central District of

California. On August 30 2002 they filed an amended

complaint. On October 30 2002 the case was transferred to

this Court the United States District Court for the Northern

District of California. Pursuant to the parties stipulation and

the Courts Order thereon Plaintiffs filed a Second Amended

Complaint for Injunctive and Declaratory Relief the SAC
or Complaint on December 12 2002.

The SAC is the operative complaint for purposes of the

Motion to Dismiss and the Motion for Partial Summary

Judgment. The SAC purports to assert three claims for

relief. The First Claim for Relief is ostensibly brought
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pursuant to a provision of the .Administrativ Procedure

Act the APA 5 U.S.C. 706 SAC at 34 although

certain allegations thereunder also invoke the CWA the

Regulatory Flexibility Act the RFA and the Small

Business Regulatory Enforcement Fairness Act of 1996

the SBREFA id. 84-85.
$

The First Claim for

Relief alleges several violations of the APA 1 EPA acted

without authority and acted arbitrarily and capriciously by

establishing the EPA Trash TMDLs prior to receiving for

review the State Trash TMDLs SAC 78-79 2 EPA

acted without authority and arbitrarily and capriciously by

reviewing and approving the State Trash TMDLs because

EPA had already established the EPA Trash TMDLs id.

80 83 3 EPA acted arbitrarily and capriciously and in

excess of its jurisdiction with regard to the manner by which

it established the EPA Trash TMDLs id. 81-82 4 the

collective actions of California and EPA relating to issuance

of the EPA Trash TMDLs and subsequent approval of the

State Trash TMDLs constitute a defacto TMDL procedure

that is arbitrary capricious and contrary to law id.

84-86
9

and 5 EPA acted arbitrarily and capriciously by

approving the State Trash TMDLs because those TMDLs

were patetitly defective and established not in accordance

with the procadures of the CWA and California law id.

87.
10

The Second Claim for Relief challenges 1150

the validity of two alleged agency actions the EPA Trash

TMDLs and the defacto TMDL procedure under the APA

5 U.S.C. 551 et seq. the RFA 5 U.S.C. 601 et seq. and

the SBREFA 5 U.S.C. 801 etseq. SAC at 40 id. 89-99.

The violations alleged under the Second Claim for Relief

however appear to relate mostly to procedural requirements

under the RFA and the SBREFA. See id. 91-93 95-98

invoking 5 U.S.C. 6015 6016 603 604a 604b

605b and 611.
11 The Third Claitn for Relief is derivative

of the first two claims. It seeks a declaration under the

Declaratory Judgment Act 28 U.S.C. 2201-2202 as to

which partys interpretation of the law is correct and ajudicial

determination ofPlaintiffsrights and duties. Id. 100-105.

8 With respect to the First Claim for Relief the SAC

comes perilously close to violating Federal Rule of Civil

Procedure 8as mandate of providing a short and

plain statement of the claim showing that the pleader

is entitled to relief ... Fed.R.Civ.P. 8a emphasis

added. In particular Plaintiffs practice of indicating

that the First Claimfor Relief is based exclusively on the

APA SAC at 34 yet at the same time claiming in the

allegations thereunder that the actions at issue violate

other statutes id 84-85 is confusing. Aside from

potentially misleading Defendants as to the nature of the
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claims against them it has required the Court to spend

needless additional time and effort scnitinizing the

allegations of the SAC because the Court cannot tnist

the accuracy of the headings of the SAC. The practice is

especially reprehensible because the Court has already

been forced to.spend undue time and effort identifying

and parsing out the five independent discrete claims

for relief that are set out in stream-of-consciousness

fashion in the allegations underlying the First Claim

for Relief-which heading necessarily suggests a single

claim.See infra.

9 This alleged defacto TMDL procedure is also claimed

to violate the CWA the RFA and the SBREFA. Id.

84-85.

10 Although not clearly stated this last claim claim 5
witliin the First Claim for Relief appears to challenge

the nzerits of EPAs approval of the State Trash TMDLs

as opposed to for example challenging EPAs authority

to approve any state-submitted TMDLs after it issued

the EPA Trash TMDLs see id. 80 83. Presumably

this last claim encompasses challenges to for example

EPAs approval of the State Trash TMDLs where these

TMDLs covered unlisted waters. See id. 42 49

62. Defendants appear tohave also construed this claim

as challenging the merits of EPAs approval of the State

Trash TMDLs and they move to dismiss this claim

as unripe. See Mot. to Dismiss at 20-24. Plaintiffs

appear to concur in Defendants construction of this

claim. See Pls. Opp. Br at 16-20. Accordingly the

Court construes this last claim as challenging the merits

of EPAs approval of the State Trash TMDLs.

11 This is yet another example of Plaintiffs objectionable

drafting of the SAC. In particular the paragraph

alleging improper agency action supposedly giving rise

to the Second Claim for Relief paragraph 96 identifies

four bases on which the CWA the APA the RFA

and the SBREFA were violated. Id. 96. Of these

four bases however only the first denoted reasona appears to have anything to do with the APA
the remaining threeb c and d appear to

relate solely to provisions of the RFA and SBREFA at

least based on the allegations of the previous paragraphs

under the heading Second Claim for Relief. Id.

conzpare id. e.g. alleging that EPA failed to perform an

initial screening of the EPA Trash TMDLs to determine

whether they would have a significant ecoiioinic impact

on a substantial munber of small entities ivith id.

91-93 95 e.g. alleging that RFA requires agencies

to screen all proposed rules and identify whether such

rules would have such an impact id. 92.

NýýA 2011 .hornso iaeuters. No caair tooriclinai U.S. Government Works.
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The Court is thus left with the distinct impression

that either Plaintiffs have been careless in drafting
2 3 Federal Rule of Civil Procedure 12b1 authorizes a

the Second Claim for Relief or they have invoked party to seek dismissal of an action for lack of subject matter

various statutes and inserted a number of allegations jurisdiction. When subject matter jurisdiction is challenged

in scattershot fashion in the hope that something will under Federal Rule of Procedure 12b1 the plaintiff has the

slip by Defendants undetected and stick. Aside burden of proving jurisdiction in order to survive the motion.
from arguably violating Rule 8a this practice Tosco Corp. v. Communities for a Better Envt 236 F.3d 495
is unfair not only toDefendants_but _alsoto-the__ - -- -

- --
--- 499 9thCir.2001. Aplaintiff suing

-
in a federal court

Court because it makes the Courts resolution of
must show in his pleading affirmatively and distinctly the

Defendants arguments considerably more difficult.

existence of whatever is essential to federal jurisdiction and
Nor is the Court interested in any supporting

Plaintiffs counsel
if he does not do so the court on having the defect called to its

evidence or clarification from

regarding the nature of their claims that is not
attention or on discovering the same must dismiss the case

in the four corners of the SAC or incorporated
unless the defect be corrected by amendment. Id. quoting

therein by reference. The SAC speaks for itself
Smith v. McCullough 270 U.S. 456 459 46 S.Ct. 338 70

on that score. Based on its review of the SAC L.Ed. 682 1926. In adjudicating such a motion the court

the Court construes the allegations underlying the is not limited to the pleadings and may properly consider

Second Claim for Relief as alleging violation of the extrinsic evidence. See Assn ofAm. Med. Colleges v. United

APA the RFA and the SBREFA only with respect to States 217 F.3d 770 778 9th Cir.2000. The court presumes
EPAs alleged failure to provide Plaintiffs with notice lack of jurisdiction until the plaintiff proves otherwise. See

and an opportunity for comment with regard to the Stock West Inc. v. Confederated Tribes 873 F.2d 1221 1225
de facto TMDL procedure discussed infra and the

9th Cir.1989.
establishment of the EPA Trash TNIDLs the Court

construes them to allege violation of the RFA and B. Rule 12b6
the SBREFA but not the APA with regard to the

remaining allegations under the heading of Second A motion to dismiss pursuant to Federal Rule of Civil

Claim for Relief. See SAC 96. Procedure 12b6 tests the legal sufficiency of a claim.

Navarro v. Block 250 F.3d 729 731 9th Cir.200 1. A motion

On January 13 2003 Defendants and Intervenors filed to dismiss should not be granted unless it appears beyond
answers to the SAC. On that same day Defendants also filed doubt that the plaintiff can prove no set of facts in support

the instant Motion to Dismiss which seeks dismissal of the of his claim which would entitle him to relief. Conley v.

entire action pursuant to Federal Rules of Civil Procedure Gibson 355 U.S. 41 45-46 78 S.Ct. 99 2 L.Ed.2d 80

12b1 and 12b6. Intervenors filed Intervenors Notice 1957 accord Johnson v. Knowles 113 F.3d 1114 1117

in Support of Defendants Motion to Dismiss on February 3 9th Cir.1997. The complaint is construed in the light most

2003 indicating in brief fashion that they agreed with the favorable to the plaintiff and all properly pleaded factual

arguments in the Motion to Dismiss and therefore supported allegations are taken as trae. Jenkins v. McKeithen 395 U.S.

the motion. On March 10 2003 Plaintiffs filed their Motion 411 421 89 S.Ct. 1843 23 L.Ed.2d 404 1969 see also

for Partial Summary Judgment. Everest Jennings Inc. v. Am. Motorists Ins. Co. 23 F.3d

226 228 9th Cir.1994. Dismissal is proper only where
Most of the plaintiffs in the instant action are currently

there is no cognizable legal theory or an absence of sufficient

plaintiffs in a California state court action against the Los
facts alleged to support a cognizable legal theory. Navarro

Angeles Regional Board and the State Board challenging
250 F.3d at 731. In adjudicating a motion to dismiss the court

the legality of the State Trash TMDLs. Id. 33. Three
need not accept as true unreasonable inferences or conclusory

other lawsuits have similarly been filed challenging either
legal allegations cast in the form of factual allegations. W.

1151 Califomias establishment of the State Trash TMDLs
Mining Council v. Watt 643 F.2d 618 624 9th Cir.1981.

or EPAs approval of the same. Id.

II. LEGAL STANDARD

A. Rule 12b1

When the coinplaint is dismissed for failure to state a claim

leave to amend should be granted unless the courtdetermines

that the allegation of other facts consistent with the challenged

pleading could not possibly cure the deficiency. Schreiber

Distrib. Co. v. Serv-Well Furniture Co. 806 F.2d 1393 1401
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9th Cir.1986. Leave to aanend is properly denied where the

amendtnent would be futile. DeSoto v. Yellow Freight Sys.
Plaintiffs claim that EPA lacked authority to approve the

Inc. 957 F.2d 655 658 9th Cir.1992.
State Trash TMDLs because it had already established the

EPA Trash TMDLs. SAC 80 83. Defendants move to

dismiss this claim pursuant to Rule 12b6 for failure to

III. DISCUSSION
state a claim upon which relief can be granted. Mot. to

Defendants have filed a Motion to Distniss Plaintiffs have
Disniiss at 19-20. Defendants contend that EPA in fact has

a statutory
filed a Motion for Partial Sturunary Judgment. The Motion

obligation under 33 U.S.C. 1313 to review any

for Partial Suminary Judgment seeks adjudication of issues
proposed TMDLs submitted by a state and either approve

pertaining to Plaintiffs challenge to the procedural legitunacy
them or disapprove them. Id. Defendants assert that nothing

in the CWA or otherwise divests EPA of jurisdiction to

of the State Trash TMDLs. Because the Court grants the

Motion to Dismiss as discussed below it does not reach
approve a state-submitted TMDL once EPA has issued its

the inerits of the Motion for Partial Summary Judgment
own TMDLs and in fact recognizing such a principle would

thwart Congressional intent to vest states with the primary
and therefore denies it as moot. Accordingly the following

discussion pertains I52 only to the Motion to Dismiss
responsibility of implementing the CWAs provisions. Id. at

20. Plaintiffs counter in less than straightforward fashion
except where noted.

that by allowing California to submit the State Trash TMDLs

At the outset the Court notes that it need not analyze to EPA after EPA established the EPA Trash TMDLs EPA

all the argiunents presented in Defendants opening brief effectively reinanded aTMDL submission to California

because Plaintiffs concede that certain of their claims are
and EPA lacked authority to remand this subtnission and

moot. In particular Defendants contend in their opening subsequeritly approve Californias resubrnission. See Pls.

brief for the Motion to Dismiss that the EPA Trash TMDLs Opp. Br. at 15-16. 12

no longer have any force or effect because EPA has
12 Plaintiffs also argue that EPA lacked authority to

announced that the State Trash TMDLs supercede the EPA
approve the State Trash TMDLs becanse these TMDLs

Trash TMDLs consequently Defendants maintain Plaintiffs
cover unlisted waters according to Plaintiffs EPA

claims that EPA lacked authority to establish the EPA Trash has authority only to approve TMDLs for listed

TMDLs SAC 78-79 and that the procedures by which waters. Id. at 14-15. As Defendants correctly point

EPA established them were tuilawful id. 81-82 90 out this argument goes to the merits of EPAs approval

94 96-97 99 are moot. Mot. to Disiniss at 12-15. In of the State Trasli TMDLs not to the issue of whether

their opposition brief Plauitiffs express.satisfaction with EPA had any authority to approve any state-submitted

Defendants assurances that the EPA Trash TMDLs are
TMDLs after issuing its own TMDLs-the issue raised

no longer and can never be in effect and therefore
by this claim. Defs. Reply Br. at 10 n. 9. Plaintiffs

withdraw their claims directly challenging the validity of argument is relevant only to their own Motion for Partial

Sununary
EPAs TMDLs ... Pls. Opp. Br. at 4 n. 6. Defendants

Judgment not to the arguments raised in the

Motion to Dismiss.

acknowledge this withdrawal in their reply brief. Defs.

Reply Br. at 1. As a result the Court GRANTS the Motion to
4 Plaintiffs counterargument is meritless. No authority

Distniss pursuant to Federal Rule of Civil Procedure 12b1
supports the conclusion that EPA lacks authority to approve

with regard to claims 1 and 3 SAC 78-79 and SAC
11 S3 state-subtnitted TMDLs after EPA has established its

81-82 respectively within the First Claim for Relief of the
own TMDLs nor does this conclusion logically follow from

SAC identified in Part I.B.4 of this Order supra. The Court

also GRANTS the Motion to Dismiss pursuant to Rule 12b
the proposition that EPA is required to approve or disapprove

1 with regard to the Second Claim for Relief of the SAC to
a state-submitted TMDL within 30 days of submission.

Moreover as Defendants astutely note recognizing such a

the extent it challenges the validity of the EPA Trash TMDLs.
principle would lead to absurd results. Under this scenario

See SAC 90 94 96-97 99. The Court now addresses the

once EPA establishes a TMDL the State could never ttpdate

parties arguments in relation to the remaining claims.
it or modify it based on changed circuinstances. Mot. to

A. Challenge to EPAs Autlzority to Approve the State
Disiniss at 20. Finally like Defendants see Defs. Reply

Trash TMDLs
Br. at 10 the Court is at a loss to understand what Plaintiffs

mean by their contention that EPA retnanded the EPA

Trash TMDLs to California for revision and resubtnission.

201 TYLfi1SC3f1 Rc3L71c-33S. No Z.tclISTi tf. CE 1gii1iaF
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Nothing in the allegations of the Complaint remotely suggest 55113. They do not indicate whether this definition

any sort of sending back of TMDLs to California for revision applies to the RFA and SBREFA as well Defendants assert

or additional development. And even if there were such a

remand it does not follow that EPA lacked authority to

approve the State Trash TMDLs.

For these reasons the Court GRANTS the Motion to Dismiss

--with-respecttocZaim 2 withiri the FirstClaim_ for Relief

SAC 80 83 see supra Part I.B.4. Additionally it is

-evident that Plaintiffs cannot amend the SAC to allege facts

sufficient to rehabilitate this claim because it is meritless

as a matter of law. Accordingly this claim is DISMISSED
WITHOUT LEAVE TO AMEND and WITH PREJUDICE.

that what Plaintiffs characterize as a de 1154 facto TMDL
procedure is not an agency action much less a final agency

action but in fact a sequence of events as such they maintain

the procedure cannot give rise to a challenge under the APA
or under the RFA_as-amendedby the_SBREFA. . __

14 Defendants also contend that the RFA as amended by

the SBREFA provides a narrow and exclusive means

of judicial review that is not available here due to the

nature of Plaintiffs challenge to the de facto TMDL
procedure. See id at 16.

B. The De Facto TMDL Procedure
Plaintiffs respond to Defendants arguments soinewhat

curiously. Despite vehemently asserting that Defendants

Under claim 4 within their First Claim for Relief see arguments are incorrect they do not dispute that a challenge

supra Part I.B.4 and the Second Claim for Relief Plaintiffs will lie only to final agency action. Instead they contend that

challenge the de facto TMDL procedure
13

which they
the defacto TMDL procedure led up to and resulted in final

consider to consist of agency action Pls. Opp. Br. at 22 namely the August

1 2002 approval of the State Trash TMDLs. Plaintiffs also
13 Plaintiffs do not expressly use the phrase de facto

argue at great length that their challenge.to this procedure isTMDL procedure in the SAC. Instead they refer to this

not moot because it falls under the capable of repetition yet
procedure as the TMDL Procedure and contend that

EPA has effected ade facto adoption of the TMDL evading review exception to the mootness doctrine. Id. at

22-25.Procedure. SAC 85. For ease of reference the Court

will refer to what Plaintiffs call the TMDL Procedure
5 Defendants argi.unents are persuasive and Plaintiffs

as the defacto TMDL procedure.
responses are both uncompelling and nonresponsive. As

the establislunent by the Los Angeles Regional Board of
Defendants correctly note see Dcfs. Reply Br. at 4-5

the TMDL followed by the preparation and notice of the

Plaintiffs suggestion that they are challenging EPAs

approval of the State Trash TMDLs as opposed to theso-TMDLby USEPA followed by the approval of the TMDL
called TMDL procedure is belied by the allegations of the

by the State Board followed by the establishment by SAC by their plain language the allegations of paragraphsUSEPA of the EPA TMDL followed by the determination
84 through 86 and paragraphs 96 through 98 challengeby USEPA to review and/or approve the subsequently
the TMDL procedure SAC 84-86 96-98 Plaintiffssubmitted State TMDL and to thereafter find the USEPA

established TMDL is superceded ...

challenge to EPAs approval of the State Trash TMDLs is

SAC 85. Plaintiffs assert that this procedure violates the
set out in paragraph 87 see id. 87 the justiciability of

APA the RFA and the SBREFA. Id. 84-85 96-98.

which challenge is discussed in Part III.C of this Order infra.

Plaintiffs allege not only that they have previously suffered
Plaintiffs do not demonstrate how the procedure is the

from the effectuation of the de facto TMDL procedure

whole or a part of any agency rule order license sanction

but also that they will suffer from the effectuation of the
relief or the equivalent or denial thereof or failure to act

procedure in the future. See id. 84-86.
or falls within any other definition statutory or otherwise of

final agency action.
15

Indeed as Defendants also correctly

Defendants move to dismiss these claims by pointing out that note see Defs. Reply Br. at 4-5 Plaintiffs assertion that

the APA and the RFA which was amended by the SBREFA the TMDL procedure consummated in final agency action

permit challenges only to final agency action. Mot. to nainely EPAs approval of the State Trash TMDLs is an

Dismiss at 16-19.
14

They explain that the APA defines implicit admission that the procedure itself is not final

agency action to include the whole or a part of any agency agency action. Nor do Plaintiffs make any effort to distinguish

rule order license sanction relief or the equivalent or denial or refute any of the authorities cited by Defendants in support

thereof or failure to act. Id. at 16 quoting 5 U.S.C. of their arguments. Finally as Defendants yet again correctly
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point out Plaintiffs mootness argument is nonresponsive for Relief are DISMISSED WITHOUT LEAVE TO AMEND

because Defendants do not contend that this claim is moot. and WITH PREJUDICE.

Id. at 8.16
C. Ripeness ofPlaintiffs Challenge to EPAs Approval of

15 Even though the Court has not been able to locate a State Trash TMDLs

statutory definition of agency action for ptuposes of

the RFA and SBREFA Plaintiffs have put forward no Plaintiffs retnaining claim aside from the Third Claim for

argiunent to suggest that it should be given a meaning Relief which is dependent on the First and Second Claims

substantially different than that provided in the APA. for Relief challenges the merits of EPAs approval of the

The Court sees no reason to conclude that agency
State Trash TMDLs. See id. 87. Defendants move to

action should be given a significantly more expansive dismiss this claim as unripe for judicial review. Specifically

definition than that provided for purposes of the APA.
Defendants contend that the issues are not yet sufficiently

16 Plaintiffs do not respond to Defendants argument developed to be fit for judicial review under the APA because

that judicial review is unavailable under the RFA as Plaintiffs existing NPDES pennit itnposes no obligations on

amended by the SBREFA for alleged violations of Plaintiffs in connection withthe State Trash TMDLs and

5 U.S.C. 603. Mot. to Dismiss at 18. The Court because the Los Angeles Regional Board intends to revisit.

agrees with Defendants that the implication of this lack these TMDLs at the end of the tnonitoring period. Mot. to

of response is that any opposition to this argument Dismiss at 21-23 Defendants further contend that Plaintiffs

is waived. See Defs. Reply Br. at 3-4. The Court
will not suffer any inunediate hardship if review is withheld

disagrees with Defendants however that Plaintiffs
because EPAs approval of the State Trash TMDLs imposes

have failed to respond to Defendants arguments that
no present affinnative duties on Plaintiffs and requires no

the de facto TMDL procedure does not constitute final

agency action under the RFA as amended by the
immediate changes in Plaintiffs conduct. Id. at 23-24.

SBREFA but the Court finds their response to this

Plaintiffs respond by arguing that they have suffered injury

argument meritless for the reasons stated above.
in fact both economic and non-economic. Pls. Opp. Br. at

1617. Citing to the text ofthe State Trash TMDLs a copy of

In sum it is apparent that the alleged de facto TMDL
which is appended to the Declaration of Richard Montevideo

procedure consisting of the various events identified in
in Support of Plaintiffs Motion for Sutmnary Adjudication of

paragraph 85 of the SAC is not subject to challenge under
Issues and in Opposition to Defendants Motion to Dismiss

the APA RFA or SBREFA because it is not final agency
the Montevideo Declaration as Exhibit 3 Plaintiffs claim

action within the meaning of those statutes. Cf. Lujan v.

that they are impacted by these TMDLs
Natl Wildlife Fedn 497 U.S. 871 890 110 S.Ct. 3177

111 L.Ed.2d 695 1990 rejecting challenge to alleged land

withdrawal 1I55 review program on grounds that alleged

program was not fmal agency action within meaning of

APA. Accordingly the Court-GRANTS Defendants motion

to dismiss pursuant to Federal Rule of Civil Procedure 12b

6 with respect to claim 4 within the First Claiin for Relief

SAC .84-8 The Court also GRANTS Defendants

motion pursuant to Rule 12b6 with regard to the Second

Claim for Relief. Given that the Second Claim for Relief

challenges the validity of the EPA Trash TMDLs and the

alleged de facto TMDL procedure alone and given that

Plaintiffs have withdrawn their challenge to the validity of

By the terms of the TMDL itself most.Plaintiffs are

directly itnpacted by its terms and presently have express

monitoring obligations to comply with not to mention

pending compliance dates requiring annual reductions in

trash. Moreover the TMDL calls out very specific and

expensive. itnplementation measures including possible

implementation through full capture vortex systems

totaling $109.3 million for all affected entities within

the County ofLos Angeles by the end of Year 1

and a total of $2053100000 for the first 12 years of

implementation. Even the Trash TMDL itself concludes

that Trash abatetnent in the Los Angeles River system

the EPA Trash TMDLs the Second Claim for Relief is now maybe expensive.

dismissed in its entirety.

Pls. Opp. Br. at 18 citing Montevideo Decl. Ex. 3 State

It is fiai-ther evident that Plaintiffs cannot atnend the SAC to Trash TMDLs internal citations and emphasis omitted.

allege facts sufficient to rehabilitate these claims because they Sitnilarly Plaintiffs mairitain that to come into compliance

are not actionable as a matter of law. Accordingly both claim by the Compliance Dates they must begin employing

4 within the First Claim for Relief and the Second Claim
strategies now to meet the progressive reductions in Waste
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Load Allocations required by the State Trash TMDLs. Id.

at19. I156 PlaintiffsfiutherallegethattheNPDESpennit

that applies to all of Plaintiffs provides that the State Trash

TMDLs are effective and enforceable. Id. at 18 citing

Montevideo Decl. Ex. 5 at 10 14. Citing paragraph

36 of the SAC they also contend that they have suffered

from the TMDLs being in effect because they are exposed

to unwarranted enforcement action and third party citizen

suits. Id. Finally Plaintiffs contend that they have suffered

procedural injuries to wit their being forced to submit

comments to two different levels of government the State of

California and the EPA on two sets of TMDL over a series

of many months and several hearings. Id. at 20.

Defendants dispute all of Plaintiffs arguments in their reply.

Defendants note that Plaintiffs point to no present effect

of the TMDLs on their day-to-day conduct. Defs. Reply

Br. at 12. They point out that contrary to Plaintiffs

contention Plaintiffs in fact have no monitoring obligations

with which to comply because the Los Angeles County

Deparhnent of Public Works has assumed that responsibility

for all of Plaintiffs. Id. Defendants clarify that the first

compliance date under the TMDLs is not until 2006 and

the TMDLs identify several potential compliance options

without mandating the use of any particular measure. Id.
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387 U.S. 136 149 87 S.Ct. 1507 1967. To address these

issues in the context of a challenge to the lawfalness of

administrative action the Supreme Court has identified three

factors to consider 1 whether delayed review would cause

hardship to the plaintiffs 2 whether judicial intervention

would inappropriately interfere with farther administrative

action and 3 whether thecourts would_benefitfxomfiirther-factual
development of the issues presented. Ohio Forestry

Assn Inc. v. Sierra Club 523 U.S. 726 733 118 S.Ct. 1665

140 L.Ed.2d 921 1998.

7 In light of these three factors the Court finds this claim

unripe for review. First delayed review would cause at most

minimal hardship to the parties. Indeed Plaintiffs have not

demonstrated that they will suffer any hardship if review

is delayed. Despite their preoccupation with various official

pronouncements that the State Trash TMDLs are effective

and enforceable Plaintiffs cannot point to a single fature

event or condition that is fairly certain to occur and will

adversely I157 iinpact Plaintiffs themselves. 17
That is

because the TMDLs do not presently impose any obligations

on Plaintiffs and because they are subject to revision before

such obligations will be imposed. Nor do Plaintiffs provide

any evidence or explanation whatever of the unwarranted

enforcement action and third party citizen suits to which they

They further note that Plaintiffs fail to respond to the record claim to be exposed.
evidence that the Los Angeles Regional Board will revisit

the TMDLs at the conclusion of the monitoring period that
17 The Court notes parenthetically that Plaintiffs

invocation of injury in fact in their opposition brief

is prior to the first compliance deadline and that such
Pls. OppBr. at 16-17is ina osite. Injury fact

reconsideration has been considered a rational basis for
pp

is

m
a concept that relates to the issue of standing not

delaying judicial review. Id. at 13 citing Ohio Forestiy
ripeness. See Lujan v. Defenders of Wildlife 504 U.S.

Assn v. Sierra Club 523 U.S. 726 735 118 S.Ct. 1665 555 560-61 112 S.Ct. 2130 119 L.Ed.2d 351 1992.
140 L.Ed.2d 921 1998 and Municipality of Anchorage v. Plaintiffs appear to confuse Defendants arguments as

United States 980 F.2d 1320 1323 9th Cir.1992. Finally relating to standing not ripeness. Pls. Opp. Br. at

Defendants assail Plaintiffs reliance on the aforementioned 20 Federal courts have long recognized procedural

statement in Plaintiffs NPDES pennit because this statement injuries as well as actual injuries as an alternative

does not establish that the State Trash TMDLs are effective basis for standing.. Nevertheless the Court construes

or enforceable against Plaintiffs. Id.
Plaintiffs allegations of injury in fact as allegations

of hardship.

6 The ripeness doctrine is drawn both from Article III

limitations on judicial power and from prudential reasons for

refasing to exercise jurisdiction. Reno v. Catholic Social

Services Inc. 509 U.S. 43 57 n. 18 113 S.Ct. 2485 125

L.Ed.2d 38 1993. Unripe claims are subject to dismissal

for lack of subject matter jurisdiction. See Assn of Am.

Med. Colleges v. United States 217 F.3d 770 784 n. 99th

Cir.2000. In detennining whether a case is ripe for review

a court must consider two main issues the fitness of the

issues for judicial decision and the hardship to the parties of

withholding court consideration. Abbott Labs. v. Gardner

Equally unsupported is Plaintiffs contention that they will

bear economic costs in complying with the State Trash

TMDLs. The sole evidentiary basis of this allegation set out

in paragraph 35 of the SAC and discussed more thoroughly

in Plaintiffs Opposition is the estimates provided in the text

of the TMDLs themselves. See SAC 35 Pls. Opp. Br.

at 18. But this matter is inadmissible hearsay because it is

offered by an out-of-court declarant i.e. the Los Angeles

Regional Board for the truth of the matter stated i.e. that

the TMDLs will in fact impose these costs.
18

Yet even if
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this evidence were admissible it would be insufficient to
State Trash TMDLs at the end of the tnonitoring period.

20

support Plaintiffs contention that they will suffer economic
It is thus possible that the coinpliance I159 dates or

injury the cited portions of the State Trash TMDLs provide
coinpliance points will be altered or abolished altogether. The

estimates of costs to be bome by permittees there is no
State Board may submit new TMDLs to EPA for review and

indication that these costs will be borrte by Plaintýs in
potential approval well before the compliance dates in the

particular. See Montevideo Decl. Ex. 3 at 37 40 cited
State Trash TMDLs. And even if the State Trash TMDLs

in Pls. Opp. Br. at 18. Similarly Plaintiffs provide no retnain tnostly intact it -is certainly possible that the State

evidentiary support for the bald contention in their opposition Board will approve additional regulations that alleviate much

brief that Plaintiffs niust begin eniploying strategies now ofthe burden on Plaintiffs. Again Plaintiffs must bear inmind

to meet the progressive reductions in wasteload allocations
that it is the state of Califorrtia not the federal governnnent

requiredby the State Trash TMDLs. Pls. Opp. Br. at 19. that is charged with iunpleinenting the State Trash TMDLs.

18 The author of the State Trash TMDLs appears to be the
20 Plaintiffs Objections challenge the admissibility of

Los Angeles Regional Board. See Montevideo Decl. inter alia the portion of Defendants evidence tending

Ex. 1 Since the Los Angeles Regional Board is aii
to show that the Los Angeles Regional Board will

entity created by state law and is subordinate to a state
be revisiting the State Trash TMDLs at the end of

agency the State Board the text of the State Trash
the monitoring period tiamely relevant statements in

TMDT.s is arguably ascribable to the State Board and
paragraphs 6 and 12 of the Dickerson Declaration. The

the state of California as well.
statements in paragraph 7 of the Dickerson Declaration

But these statements cannot be attiibtited to EPA by and Exhibit C thereto also constitute such evidence see

virtue of its approval of the State Trash TMDLs Mot. tobismiss at 22 although Plaintiffs do not object

Plaintiffs have laid no legal or evidentiary foundation
to those statements

tending to show that EPAs mere approval of the
Plaintiffs challenge the statements in paragraph 6

TNIDLs themselves implies that EPA further agreed of the Dickerson Declaration on five grounds. First

with or endorsed as accurate Califomias estimates of
Plaintiffs contend that these statements are irrelevant

the costs of compliance provided with those TMDLs.
to the issue in question. Pls. Objections at 3.

The Court is unclear about what Plaintiffs mean by

Even if Plaintiffs will be forced to comply with obligations the issue in question but at any rate the Court

imposed by the State Trash TMDLs and will suffer costs overrules this objection because these statements are

therefrom the first Compliance Point is not until Year 3 indeed relevant to an important issue relating to

of the implementation period which runs from October 1 ripeness whether the Los Angeles Regional Board

2005 to Septeinber 30 2006. See Montevideo Decl. Ex. will revisit the State Trasli TMDLs at the end of

3 at 28. Thus as a practical matter Plaintiffs have three
the monitoring period. Secoiid Plaintiffs assert that

years to reach the specified Compliance Point. They have
the statements are inadmissiblehearsay because they

ainple opportunity later to bring their legal challenge at a
seek to introduce statements from parties other than

time when harm is more imminent and more certain. Ohio
the declarant into evidence Id. This argument

fails because the statements are not offered for the

ForestryAssn 523 U.S. at 734118 S.Ct. 1665. Accordingly
truth of the matter stated by persons or parties

Plaintiffs cannot be heard- tocomplain that they will suffer
-other than Mrc Dickerson. That the Los Angeles

hardship if review is withheld at the presenttitne.19 Regional Boards discussed i.e. verbally articulated

19 To the extent that Plaintiffs identify past events that
the possibility of reopening the TMDLs in the future

are not alleged to recur in the futLUe such as Plaintiffs
does riot implicate hearsay concems see Uaited

allegedly having to submit comments to two levels of
States v. Ballis 28 F.3d 1399 1405 5th Cir.1994

and the
government for the purpose of demonstrating hardship

boards orders to its staff are more akin to

those events are irrelevant because Plaintiffs are solely
written or verbal acts.

seeking prospective relief aside from attorneys fees
Tliird Plaintiffs assail the statements as

incompetent because the opinions and views of
and costs of suit.

1158 Second judicial intervention would likely interfere

with further administrative action on the part of the state of

California Plaintiffs have not refuted Defendants evidence

that the Los Angeles Regional Board will be revisiting the

individual Regional Board members is sac not

relevant or admissible evidence of the actions or

positions of the entire Board. Pls. Objections

at 3 emphasis omitted. But nowhere are the

opinions and views of the individual Regional

Board members set out in the statements in paragraph

201F Tihomsý.ýn Retaiers. Na ci airn to c1rigirial
U.S. Government Warks.
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6. Fourth Plaintiffs claim that these statements are

not the best evidence of the position of the entire

Regional Board as the views and positions of an

entire Board can only be discerned from the meeting

minutes and resolutions which confirm the actions

of the public body. Id. emphasis omitted. But

the views and positions of the board are not set

out-therein.Fifth Plaintiffs-argue that-the-statements- -

should be excluded as extra-record evidence. This

objection is meritless because the statements are

relevant to the ripeness of Plaintiffs challenge to

EPAs approval of the State Trash TMDLs and the

Court may appropriately look beyond the pleadings

in evaluating a motion to dismiss pursuant to Rule

12b1.
In sum Plaintiffs appear to have construed the

statements in paragraph 6 of the Dickerson

Declaration as stating that the Los Angeles Regional

Board intends to revise the State Trash TMDLs

after completion of the monitoring period and

they have evidently made their objections with this

understanding in mind. Careful review of these

statements reveals however that these statements

demonstrate only that board staff have been ordered

to report on the TMDLs and make recommendations

on whether or not to revise the TMDLs based on

the result of the monitoring. Thus the import of the

statements in paragraph 6 is that the board will be

in a position to revisit and potentially reconsider

the TAMLs at the end of the monitoring period not

that they have actually decided to revise the TMDLs.

Accordingly and for the reasons stated above the

Court OVERRULES the objections under heading

11. 1 in Plaintiffs Objections.

Although Plaintiffs have objected to the admissibility

of the statements in paragraph 12 of the Dickerson

Declaration the Court does not rely on those

statements in evaluating issues of ripeness. The

Court finds that the statements in paragraphs 6 and

7 of the Dickerson Declaration are sufficient to

support a conclusion that the Los Angeles Regional

Board will be revisiting-which is not to be confused

with an intent to revise-the State Trash TMDLs at

the end of the monitoring period. Accordingly the

Court OVERRULES AS MOOT the objections under

heading 11.5 in Plaintiffs Objections.

Finally the Court has reviewed the remaining

objections in Plaintiffs Objections. The Court does

not rely on any of the matter to which Plaintiffs have

objected other than those under headings 11. 1 and 11.2

in evaluating the Motion to Dismiss. Accordingly

the Court OVERRULES AS MOOT the remaining

objections in Plaintiffs Objections.
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Finally the Court would benefit from further factual

development of the issues presented. For example Plaintiffs

allege that in approving the State Trash TMDLs EPA failed

to use best science and failed to carefully consider

suggestions on how to structure the TMDL program to be

more effective and flexible to ensure workable solutions with
---------------------suchfailure resulting in an inequitable share of the burden

of pollution reduction being placed on municipalities such

as Plaintiffs herein to attain water quality standards. SAC
47. Since TIVIDLs are not self-executing but require

issuance of state regulations for implementation delaying

review will enable the Court to determine more easily and

accurately whether the TMDL program could in fact have

been structured more flexibly and whether Plaintiffs are

bearing an inequitable share of the burden of pollution

reduction.

In light of the Courts evaluation of the foregoing three

factors the Court concludes that Plaintiffs claim is unripe for

judicial review. Accordingly Plaintiffs claim 5 within the

First Claim for Relief id. 87 is DISMISSED pursuant

to Rule 12b1 due to the Courts lack of subject matter

jurisdiction. Since the Court lacks jurisdiction over this claim

it lacks authority to grant Plaintiffs leave to amend the claim

accordingly the claim is dismissed WITHOUT LEAVE TO
AMEND in this action. Finally because the Court necessarily

does not reach the merits of the claim the dismissal is

WITHOUT PREJUDICE.

D. Third Claimfor Relief

Plaintiffs Third Claim for Relief is wholly predicated on their

first two claims for relief. Because these two claims for relief

are dismissed the Third Claim for Relief is DISMISSED on

the same bases and to the same extent as the two claims and
sub-claims thereunder are dismissed.

E. Motion for Partial Summary Judgrnent

Plaintiffs Motion for Partial Summary Judgment seeks

summary judgment in Plaintiffs favor on the issues of 1
whether Defendants had authority and jurisdiction to approve

the State Trash TMDLs to the extent that they covered

unlisted waters and 2 whether Defendants had authority

and jurisdiction to approve the State Trash TMDLs given

that they had previously established the EPA Trash TMDLs.
For the reasons stated above the Court

grants the Motion

to Dismiss. Accordingly the Motion for Partial Summary.

Judgment is DENIED AS MOOT. For the same reason the

Court OVERRULES AS MOOT Intervenors Evidentiary
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Objections to Declaration of Richard Montevideo in Support

of Plaintiffs Motion for Summary Adjudication of Issues Accordingly

and in Opposition to Defendants Motion to Dismiss 21
and IT IS HEREBY ORDERED THAT

Plaintiffs Objections to 1160 Declaration of Anjali I.

Jaiswal and Exhibits. 1. The Motion to Dismiss Second Ainended Cotnplaint

21 Although the Montevideo Declaration relates both to
Docket No. 18 is GRANTED such that

Plaintiffs opposition to the Motion to Dismiss and
a. The First Claim for Relief in the Second Ainended

to Plaintiffs Motion for Partial Summary 7udgment
Complaint

Intervenors objections to the Montevideo Declaration
for Injunctive and Declaratory Relief is

are made in connection with their opposition to the
DISMISSED as follows

Motion for Partial Summary 7udgment. Accordingly
i. The claiin that EPA acted without authority and

the Court considers their objections solely for that

acted arbitrarily and capriciously by establishing

pmpose.
the EPA Trash TMDLs prior to receiving for

review the State Trash TMDLs SAC 78-79 is

IV. CONCLUSION DISMISSED WITHOUT LEAVE TO AMEND and

WITH PREJUDICE as moot and thus for laclc of

Plaintiffs have no reason or right to be before this Court at subject matter jurisdiction

least at this time. All of their claims are moot meritless or

unripe. Plaintiffs challenges to the EPA Trash TMDLs were ii. The claim that EPA acted without authority and

quite obviously mooted out the riminute that EPA approved arbitrarily and capriciously by reviewing and approving

the State Trash TMDLs. Indeed given that Plaintiffs readily
the State Trash TMDLs because EPA had already

withdrew these challenges based solely on Defendants established the EPA Trash TMDLs SAC 80 83

representations in their moving papers that the EPA Trash is DISMISSED WITHOUT LEAVE TO AMEND and

TMDLs are void Pls Opp. Br. at 4 n. 6 the Court WITH PREJUDICE for failure to state a claim upon

wonders why Plaintiffs proceeded to file a lawsuit on this which relief can be granted

basis. Plaintiffs challenge to EPAs authority to approve the

State Trash TMDLs following its establishnient of the EPA
iii. The claim that EPA acted arbitrarily and capriciously

Trash TMDLs and their challenge to the de facto TMDL
and in excess of its jurisdiction with regard to the

manner by which

procedure are so patently meritless that the Court fails to
it established the EPA Trash TMDLs

understand why Plaintiffs decided to assert these clanns in
SAC 81-82 is DISMISSED WITHOUT LEAVE

the first place. Finally Plaintiffs challenges to the merits
TO AMEND and 1161 WITH PREJUDICE as moot

of the State Trash TMDLs may very well be valid but in
and thus for lack of subject matter jurisdiction

the absence of any indication that they will suffer irnminent
iv. The claim that the collective actions of California and

hardship these claims are premature. EPA relating to issuance of the EPA Trash TMDLs

and
The Court does not suggest by any means that Plaintiffs

subsequent approval of the State Trash TMDLs

acted in bad faith by continuing to prosecute this
copstitute

ade.facto

TýDL
procedure that is arbitrary

have

action after EPA approved the State Trash TMDLs. But
ca ricious and contra to law SAC 84-86 is

after receiving Defendants opening brief for their Motion to
DISMISSED WITHOUT LEAVE TO AMEND and

Distniss Plaintiffs should have recognized that their claims
WITH PREJUDICE for failure to state a claim upon

which relief can be granted
could not be inaintained at present if at all. The arguments

in their opposition brief appear to reflect more of a win

at all costs approach than considered judgtnent. And while

the Court does not doubt that Plaintiffs would appreciate

a judicial declaration as to the validity of the State Trash

TMDLs the Court lacks jurisdiction to grant such relief

where Plaintiffs are not in jeopardy of imininent hann and

future events could obviate the controversy.

v. The claim that EPA acted arbitrarily and capriciously

by approving the State Trash TMDLs because those

TMDLs were patently defective and established not

in accordance with the procedures of the- CWA and

California iaw SAC187 is DISMISSED WITHOUT

LEAVE TO AMEND in this action and WITHOUT

PREJUDICE as unripe and thus for laclc of subject

matter jurisdiction

2011 ic. trýiscýý
r ýý rýýJýýý ý
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b. The Second Claim for Relief in the Second Amended

Complaint for Injunctive and Declaratory Relief is

DISMISSED as follows

i. To the extent the Second Claim for Relief challenges

the validity of the EPA Trash TMDLs the claim is

DISMISSED WITHOUTLEAVETO AMEND_and__-WITHPREJUDICE as moot and thus for lack of

subject matter jurisdiction

ii. To the extent the Second Claim for Relief challenges

the validity of the alleged defacto TMDL procedure the

claim is DISMISSED WITHOUT LEAVE TO AMEND
and WITH PREJUDICE for failure to state a claim upon
which relief can be granted

c. The Third Claim for Relief in the Second Amended

Complaint for Injunctive and Declaratory Relief is

DISMISSED on the same bases and to the same extent

as the First and Second Claims for Relief are dismissed

given that the Third Claim for Relief is derivative of the

first two claims.

2. Plaintiffs Motion for Summary Adjudication of Issues

Docket No. 28 is DENIED AS MOOT.
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3. Plaintiffs-0bjections to Declarations of David W. Smith

and Dennis Dickerson Offered by Defendants in Support

of Defendants Motion to Dismiss Second Amended

Complaint Docket No. 31 are OVERRULED on the

merits with respect to the objections under headings II.1

and 11.2 therein and OVERRULED AS MOOT with

------------respectto all remaining objections.

4. Intervenors Evidentiary Objections to Declaration of

Richard Montevideo in Support of Plaintiffs Motion

for Summary Adjudication of Issues and in Opposition

to Defendants Motion to Dismiss Docket No. 43 are

OVERRULED AS MOOT.

5. Plaintiffs Objections to Declaration ofAnjali I. Jaiswal and

Exhibits Docket No. 47 are OVERRULED AS MOOT.

IT IS FURTHER ORDERED THAT this action is

DISMISSED in its entirety. The Clerk shall enter judgment
in favor of defendants accordingly. All deadlines and events

presently calendared are VACATED. 1162 The Clerk shall

close the file and terminate any pending matters.

IT IS SO ORDERED.

End of Document 2013ýhomsQE7 ReutQrs. No c3arý3 to Qriginaf ý.I.S. Covernýrent iUorks.
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City of Arcadia v. U.S. Environrnentai Protection Agency 411 F3d 1103 2005
60 ERC 1M674 35 Envtl. L. Rep. 20122 05 Cal. Daily Op. Serv. 5144. .

4ii F.3d 1103

United States Court of Appeals

Ninth Circuit.
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David S. Beckman Natural Resources Defense Council Inc.

Santa Monica CA for the defendants-intervenors-appellees.

Appeal from the United States District Court for the Northern

District of California Saundra B. Armstrong District Judge

Presidin C 02D CV 05244N SBAg. -.o. --.CITT OF ARCADIA City of Baldwin Park City

of Bel-lflower--City-of Cerritos-City-ofCommerce------- -Before TREGERSON CANBY JR. and TALLMAN
City of Diamond Bar City of Downey City of Circuit Judges.

Irwindale Cityof Lawndale City of Monrovia City

of Montebello City of Monterey Park City of Pico Opinion

Rivera City of Rosemead City of San Gabriel City 1105 CANBY Circuit Judge
of Sante Fe Springs City of Sierra Madre City of

Signal Hill City of South Pasadena City of Vernon Several municipalities in the Los Angeles area Cities

City of tATest Covina City of Whittier a California challenge administrative actions taken by the Environmental

Municipal Corporation Plaintiffs-Appellants
Protection Agency EPA pursuant to section 303d of

V.
the Clean Water Act 33 U.S.C. 1313d. The EPA

UNITED STATES ENVIRONMENT-A.L
established a total maximum daily load TMDL that

limited the amount of trash that can be discharged into the
PROTECTION AGENCY Christine Todd Whitman

Los Angeles River. The EPA subsequently approved the

USEPAAdministrator Wayne IýTastri USEPA
State of Californias separately established TMDL which

Region IX Administrator Defendants-Appellees was deemed to supersede the federal standard. The Cities

Natural Resources Defense Council Inc.
challenge the EPAs authority to approve the State TMDL.1

Heal the Bay Inc. Santa Monica Baykeeper
The district court dismissed this claim pursuant to rule 12b

Ine. Defendants-Intervenors-Appellees. 6 of the Federal Rules of Civil Procedure for failure to state a

claim upon which relief canbe granted. We affirm because we
No. 03-ý6309. Argued and Submitted

conclude that the Clean Water Act permits the EPAs action.

Feb. io 2005. Filed June 15 2005.
I We address the other issues raised on appeal

Synopsis in a separate unpublished disposition filed

contemporaneously with this opinion.

Background California cities sought review of decision of

Enviromnental Protection Agency EPA which established I. Regulatory Background

a total maximum daily load TMDL that limited amount

of trash that could be discharged into Los Angeles River.
In an effort to restore and maintain the chemical physical

The United States District Court for the Northern District of and biological integrity of the Nations waters Congress

California Saundra B. Armstrong J. dismissed the claim.
enacted the Clean Water Act with the stated goal that

Cities appealed. the discharge of pollutants into the navigable waters be

eliminated by 1985. 33 U.S.C. 1251a a1.

Holding The Court of Appeals Canby Circuit Judge held The Clean Water Act offers two approaches for controlling

that EPA acted within the scope of its authority in approving water pollution technology-based regulations and water

Californias TMDL.
quality standards. Technology-based regulations reduce

levels of pollution by requiring a discharger to make
Affirmed.

Attorneys and Law Firans

equipment or process changes without reference to the

effect on the receiving water. Water quality standards set

the permissible level of pollution in a specific body of

1I44 Richard Montevideo Terence J. Gallagher Rutan water without direct regulation of the individual sources of

Tucker LLP Costa Mesa CA for the plaintiffs-appellants. pollution.

John A. Bryson Department of Justice Washington DC for

the defendants-appellees.
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The National Pollutant Discharge Elimination Systein California failed to submit a TMDL by March 2001 and

NPDES permit prograin governs iinplementation of both the EPA subsequently established its own trash TMDL

technology-based requirements and water quality standards. for the Los Angeles River in March 2002. Five months

33 U.S.C. 1311b1C 1342a1 40 C.F.R. later California subinitted a trash TMDL and the EPA

122.44a d1. An NPDES pernnit sets specific limits subsequently approved it causing it to supersede the EPAs

that apply to individual polluters. Discharges from any TMDL. It is this approval of Californias superseding TMDL

point source into the waters of the United States are
that the Cities now challenge.

2

prohibited unless that discharge complies with the limits and
2 The Cities originally challenged the EPAs TMDL but

requirements of the NPDES pennit. 33 U.S.C. 1311a
thatchallengewaswithdrawnasmootwhenitwasmade

136212 14.
clear that Californias TMDL superseded and nullified

EPAs earlier TMDL.
States are required to identify waters where technology-based

effluent limitations and other required controls fail to achieve

standards. 33 U.S.C. 1313d 40 C.F.R.
The Cities brought this action in the United States District

water quality
Court for

130.7b. This list of substandard waters is known as the
the Northern District of California. The Cities

303d list section 303 of the Clean Water Act having been
claimed that the EPA lacked authority to approve the State

codified as section 1313 States are required to develop a
TMDL after having established its own TMDL. The district

TMDL for each pollutant of concern. A TMDL is not self-
court dismissed this challenge pursuant to Fed.R.Civ.P. 12b

enforcing but serves as an informational tool or goal for the
6 for failure to state a claim.

establishment of further pollution controls. See Pronsolino v.
jjj Discussion

Nastri 291 F.3d 1123 1 J 28-29 9th Cir.2002.

1 The EPA is required to approve or disapprove a States

TMDL within thirty days of its submission 33 U.S.C.

1313d2. If the EPA disapproves a State TMDL

submission the EPA must issue its own within thirty days of

the disapproval. Id. The EPA is also under a inandatory duty

to establish a TMDL when a State fails over a long period of

tiine to subinit a TMDL this prolonged failure can aniount

to the constructive subinission of an inadequate TMDL
thus triggering the EPAs duty to issue its own. 1106

See San Francisco BayKeeper v. Whitman 297 F.3d 877

880-849th Cir.2002.

H. Procedural History

2 We conclude that the EPA acted within the scope of

its statutory and regulatory authority in approving the State

TMDL. 3
Neither the Clean Water Act nor its impleinenting

regulations specify or imply that the EPA is barred froni

approving a State submitted TMDL after the EPA has

established its own. See 33 U.S.C. 1313d 40 C.F.R.

130.7. In fact the States are authorized to submit

waters identified and TMDLs froin time to time and

the EPA is required either to approve or disapprove a

TMDL upon submission by a State. 33 U.S.C. 1313d2

The Administrator shall either approve or disapprove such

identification and load not later than thirty days after the date

of submission.

3 We review de novo a dismissal for failure to state a

In 1997 several environmental groups including Heal the
claim pursuant to rule 12b6 of the Federal Rules of

Bay and Santa Monica BayKeeper sued the EPA for failure
Civil Procedure. Decker v. Advantage Fund Ltd. 362

to satisfy its mandatory duty to establish a TMDL for the Los F.3d 593 595-96 9th Cir.2004. Dismissal is proper

Angeles region when California failed to do so. This litigation when there is a lack of a cognizable legal theory to

resulted in the entry of a consent decree which required support a claim. Balistreri v. Pacifica Police Dept 901

the establishment of TMDLs to account for all significant F.2d 696 699 9th Cir.1988.

sources of water pollution including stornn water and urban

runoffThe consent decree required EPA either to approve This plain reading of section 1313 is consistent with the basic

a State-subinitted TMDL for trash in the Los Angeles River goals and policies that underlie the Clean Water Act-namely

watershed by March 2001 or if California failed to make that States remain at the front line in coinbating pollution.

a timely submission to establish the EPAs own TMDL by See 33 U.S.C. 1251b It is the policy of the Congress to

March 2002. recognize preserve and protect the primary responsibilities

and rights of States to prevent reduce and eliminate

pollution...... 33 U.S.C. 1370 stating that nothing in this

2011 Thomson Imieuters. No r.iairr to orilirta6 i.3.S. Government Works.
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chapter shall preclude or deny the right of any State or
The Cities also argue that the duplicative TMDL process

political subdivision thereof .. to adopt or enforce any
violates public policy. There is no legal support for this

standard or limitation respecting discharges of pollutants
argument. The potential for action on both the state and

unless the standard is less stringent than an existing standard.
federal level inheres in the structure of the statutory scheme.

Even if the language of the statute were not clear we
So long as the State does not attempt to adopt more lenient

would uphold as reasonable the EPAs interpretation of the
pollution control measures than those already in place under

Clean Water Act_to require approval or._ýII07. disapproval__- -theAct theC1ean-Water Act does no proliibit state action.-
of Californias TMDL. See Dioxin/Organochlorine Ctr. v.

See 33 U.S.C. 1370.
Clarke 57 F.3d 1517 1525 9th Cir.1995 A court should

accept the reasonable interpretation of a statute chosen by an II Conclusion

administrative agency except when it is clearly contrary to the

intent of Congress. citing Chevron U.S.A. Inc. v. Natural The EPA acted within its authority in approving Californias

Res. Def. Council 467 U.S. 837 842-44 104 S.Ct. 2778 81 TMDL despite EPAs earlier promulgation of its own

L.Ed.2d 694 1984. TMDL when California originally failed to make a timely

submission. We therefore reject the Cities challenge to this

The Citiesreliance on the constructive submission doctrine EPA action. By contemporaneous memorandum disposition
is misplaced. It is certainly correct that a States failure to we have rejected the Cities other claims against the EPA. We
act may trigger the EPAs duty to establish a TMDL on its therefore affnn the judgment of the district court dismissing
own accord. Nothing in the constructive submission cases the Cities action.

however suggests that the establishment of a TMDL by the

EPA divests a State of the ability subsequently to submit a AFFIRMED.

TMDL on the same subject. See San Francisco BayKeeper

297 F.3d at 881-83 discussing the constructive submission
Parallel Citations

doctrine. Nor does anything in section 1313 suggest that

the EPA is powerless to approve such a submission. See 33 60 ERC 1674 35 Envtl. L. Rep. 20122 05 Cal. Daily Op.

U.S.C. 1313. Serv. 5144 2005 Daily Joumal D.A.R. 7066

End of Document 1ý 2711 Thomson Reutpr. No ciraim to origina J.B. Gov-ernmen v13c3rks.
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Friends of Earth inc. v. E.P.A 446 F.3d 140 2006

62 ERC 1161 371 U.S.App.D.C. 1 36 Envtl. L. Rep. 20077 53 A.L.R. Fed.-2d 577_

446 F.3d 140

United States Court of Appeals

District of Columbia Circuit.
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John A. Bryson Attorney U.S. Department of Justice argued

the cause for federal appellees. With him on the brief were

Greer S. Goldman Attorney and James H. Curtin and

Stefania D. Shamet Counsels U.S. Environmental Protection

Agency.FRIENDS OF THE EARTH INC. Appellant
David E. Evans argued the cause for appellee District of

- --------------- v.-------- -------------- -- -

Columbia Water and Sewer Authority. With him on the brief
ENVIRONMENTAL PROTECTION

was Stewart T. Leeth.

AGENCY et al. Appellees.
F. Paul Calamita John A. Sheehan and Alexandra Dapolito

No. 05-5015. Argued March 2
Dunn were on the brief for amici curiae Combined Sewer

2oo6. Decided April 25 2006.
Overflow Partnership and National Association of Clean

Water Act Agencies in support of appellees.

Synopsis
Before TATEL BROWN and GRIFFITH Circuit Judges.

Background Environmental group petitioned for review
Opin.i.on

of decision of Environmental Protection Agency EPA
to approve certain total maximum daily loads TMDLs TATEL Circuit Judge
for pollutants discharged into river alleging that disputed

TMDLs which did not limit daily discharges violated Clean 3 This case poses the question whether the word daily
Water Act CWA and implementing regulations. The Court as used in the Clean Water Act is sufficiently pliant to

of Appeals 333 F.3d 184 dismissed petitions and transferred mean a measure of time other than daily. Specifically

case. The United States District Court for the District of the Environmental Protection Agency EPA takes the

Columbia 346 F.Supp.2d 182 granted EPAs motion for position that Congress in requiring the establishment of

suminary judgment. Environmental group appealed. total maximum daily loads to cap effluent discharges of

suitable pollutants into highly polluted waters left room

Holdings The Court of Appeals Tatel Circuit Judge held
for EPA to establish seasonal or annual loads for those

that
same pollutants. The district court found EPAs contextual

and policy arguments sufficiently persuasive to disregard the
1 CWA unambiguously required establishinent of daily loads

plain meaning of daily but we do not. Daily means dailyand therefore EPA could not approve seasonal or annual
nothing else. If EPA believes using daily loads for certain

loads
types of pollutants has undesirable consequences then it

2 EPA could not avoid literal interpretation of statutory term
must either amend its regulation designating all pollutants as

daily on grounds of absurdity
suitable for daily loads or take its concerns to Congress. We

3 purported tension between Combined Sewer Overflow
therefore reverse and remand with instructions to vacate the

Control CSO Policy and TMDLs did not provide basis for

non-daily daily loads.

interpreting daily to mean timeframe other than daily and

4 District of Columbias recent revisions to water quality

standards for river did not render action moot. I.

Reversed and remanded with instructions. Flowing from Maryland through the northeast and southeast

quadrants of Washington D.C. and a stones throw away
I42 Appeal from the United States District Court for the from the site for the Washington Nationals new stadium

District of Columbia No. 04cv00092. the Anacostia River has the dubious distinction of being

one of the ten most polluted rivers in the country. Kingman
Attorneys and Law Firms

Park Civic Assn v. EPA 84 F.Supp.2d 1 4 D.D.C.1999.

Howard I. Fox argued the cause and filed the briefs for
As such it falls far short of meeting water quality standards

appellant.
set pursuant to the Clean Water Act CWA and designed

to protect designated recreational uses like fishing and

swimming. 33 U.S.C. 1311b1C mandating the
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achievement of water quality standards 47 D.C.Reg. 284 turbidity standard allows stunting the growth of plants that

284-85 Jan. 21 2000 to be codified at D.C. Mun. Regs. rely on sunlight and impairing recreational use.

tit. 21 1101.1 establishing water quality standards 4
143 based on uses including primary contact recreation

To remedy these violations EPA approved one TMDL

and consuinption of fish shellfish. limiting the annual discharge of oxygen-depleting pollutants

and a second limiting the seasonal discharge of pollutants

For bodies Ofwater like the Anacostia River that fail to ineet conthibuting to turbidity. See Letter from Rebecca Hamner

applicable water quality standards the CWA requires states Dir. Water Prot. Div. EPA to Jaines R. Collier Chief

defined by the Act to include the District of Coluinbia 33 Bureau of Envtl. Quality Dec. 14 2001 oxygen-depleting

U.S.C. 13623 to establish a total maximum daily load substances EPA Total Suspended Solids Total Maximuin

or TMDL Daily Loads for the Anacostia River D.C. Mar.2002 total

suspended solids. Neither TMDL limited daily discharges.

for those pollutants which the Adininistrator identifies .. as

suitable for such calculation. Such load shall be established Appellant Friends of the Earth FoE petitioned this court for

at a level necessary to implement the applicable water review of the TMDL approvals arguing among other things

quality standards with seasonal variations and a margin that the CWA requires the establishinent of total maximum

of safety which takes into account any lack of knowledge daily loads not seasonal or annual loads. Concluding that

concerning the relationship between effluent limitations we lacked subject matter jurisdiction we transferred the case

and water quality. to the U. S. District Court Friends of the Earth v. EPA

333 F.3d 184 D.C.Cir.2003 which granted EPAs motion

Id. 1313d1C. In 1978 EPA issued a regulation for summary judgment Friends of the Earth v. EPA 346

deeming aJll pollutants ..
suitable for the calculation of

F.Supp.2d 182 D.D.C.2004. The court held that the text of

total maximum daily loads. Total Maximum Daily Loads
the CWA does not x5 744 reveal a clear congressional

Under Clean WaterAct 43 Fed.Reg. 6066260665 Dec. 28 intent to require EPA to calculate only daily TMDLs. id.

1978 emphasis added. This regulation remains unchanged at 189 found EPAs resolution of the resulting ambiguity

today reasonable and concluded that the TMDL approvals were

Once approved by EPA TMDLs must be incorporated into
neither arbitrary nor capricious. This appeal followed.

permits allocating effluent discharges ainong all pollution

sources including point sources like factories and non-point II.

sources like storm-water run-off. See 33 U.S.C. 1342a1

authorizing EPA to issue effluent discharge permits upon
1 2 Because Congress has charged EPA with the CWAs

condition that such discharge will meet .. among other
iinplementation we review the agencys interpretation of the

reqi.iirements all applicable requirements under section
phrase total maximum daily load under Chevron U.S.A.

1311 id. 1311b1C mandating the achievement of Inc. v. Natural Resources Defense Council Inc. 467 U.S.

any more stringent limitation including those necessary to
837 842-43 104 S.Ct. 2778 81 L.Ed.2d 694 1984. See

meet water quality standards see also 40 C.F.R. 122.44d
Natural Res. Def Council Inc. v. EPA 859 F.2d 156 202

1viiB requiring permitting authority to set effluent D.C.Cir19$8 applying Chevron to EPAs interpretation of

limits consistent with the assumptions and requirements of the CWA. Critically if Congress has directly spoken to the

a.ny available wasteload allocation for the discharge prepared
precise question at issue .. that is the end of the matter.

bythe State and approved by EPA. If pollution loads stay
Chevron 467 U.S. at 842-43 104 S.Ct. 2778. So here.

below the applicable TMDLs for a given body of water then
3 We begin as always with the statutes language. For

in theory the body of water should achieve its water quality
waters that fail to achieve water quality standards see 33

standards.
U.S.C. 1313d1A the CWA provides that each state

This case arises from the violation of two of the Anacostias
shall establish

..
the total maximum daily load for those

key water quality standards. First because the river contains pollutants which the Adininistrator identifies .. as suitable

many biochemical pollutants that consuine oxygen its

for such calculation id. 1313d1C emphasis added.

dissolved oxygen level has sunk below the applicable water Because EPA has found all pollutants ..
suitable for the.

quality standard putting the rivers aquatic life at risk of
calculation of total maximum daily loads 43 Fed.Reg. at

suffocation. Second the river is murkier than the applicable
60665 it follows that the CWA requires the District of

honison Fýeuters. No dairn to

3rýsrl1t7

U.S.Goverrineril Woks. 22011
1
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Columbia to establish a total maximum daily load for each Discharges of such pollutants EPA explains might not

pollutant that contributes to the Anacostias violation of the immediately affect water quality but could instead inflict

dissolved oxygen and turbidity standards. environmental damage over a longer period. For example

oxygen-demanding pollutants could deplete dissolved
4 Nothing in this language even hints at the possibility

oxygen quite slowly perhaps over the course of an entire

that EPA can approve total maximum seasonal or annual
year. Similarly turbidity-increasing pollutants could impede

loads. The law says daily. We see nothing ambiguous about
lant owth_ if thye

ry y
__ p gr block_sunlight__over the__course-oý_

--this commarid.Dailyconnofes eve_ýa Seýbsters
a growing season. In EPAs view bodies of water can

Third New International Dictionary 570 1993 defining therefore sometimes tolerate large one-day discbarges of

daily to mean occurring or being made done or acted
certain pollutants without violating water quality standards

upon every day. Doctors making daily rounds would be
or causing undue environmental harm so long as seasonal or

of little use to their patients if they appeared seasonally or annual discharges remain relatively low. According to EPA
annually. And no one thinks of give us this day our daily the many ways in which pollutants damage the enviromnent

bread as a prayer for sustenance on a seasonal or annual
call for a more flexible understanding of daily.

basis. Matthew 611 King Jaines.

When asked at oral argument how Congress could have

5 Even if we assume the validity of this argument EPA

must address it to Congress which by using the word

spoken more clearly EPAs counsel responded that one way daily settled the question of what period a total maxiinum
it could do that .. is to say that the .. total maxiinum daily load should cover. EPA may not avoid the Congressional
load shall be expressed as a quantity per day or average per intent clearly expressed in the text simply by asserting

day or something like. that. Tr. of Oral Arg. at 19. But a
that its preferred approach would be better policy. Engine

load expressed as a quantity per day is no different from a
Mfrs. Assn v. EPA 88 F.3d 1075 1089 D.C.Cir.1996.

daily load and we have never held that Congress must repeat The agencys claim might have more force if for some
itself or use extraneous words before we acknowledge its

class of pollutants daily load limits conflicted with the

unambiguous intent. See New York v. EPA 443 F.3d 880
requirement that TMDLs implement the applicable water

883 D.C.Cir.2006 refitsina to require Congress to useb q alitY s tu andards. 33 U.S.C. 1313d1C. But all water

superfluous words. If Congress wanted seasonal or annual
bodies can achieve water quality standards if their TMDLs

loads it could easily have authorized them by calling for
are set low enough-if all else fails they can be set to zero-and

total maximum daily seasonal r annual 1 ads. Oro o by the two requirements therefore never conflict with each other.

providing for the establishment of total maximum loads

Congress could have left a gap for EPA to fill. Instead 6 Nor can we set aside a statutes plain language

Congress specified total maximum daily loads. We cannot simply because the agency thinks it leads to undesirable

imagine a clearer expression of intent. consequences in some applications. We made this abundantly

clear in Sierra Club v. EPA 294 F.3d 155 D.C.Cir.2002
EPA urges us to read the hrase in context em hasizinphrase

ere A 1g where took a strilcing y similar position to the one it

that TMDLs must be established at a level necessary to advances here. There we considered a challenge to EPAs
implement the applicable water quality standards. 33 U.S.C.

extension of the District of Columbias attainment deadline

1313d1C. According to EPA that Congress took
for achieving the Clean Air Acts ozone standards. Id. at

the step of elaborating on what a TMDL should be is a
158. Justifying the extension EPA asserted that because the

stro g indication that itn using thewas not word daily as the
Districts ozone pollution came entirely from upwind states

exclusive 6 145 expression of its intent on the question holding the District to a strict statutory deadline would be
of how a TMDL should be established. Fed. Appellees Br.

unnecessarily punitive and run counter to the Acts purposes.
26-27. This cannot be right. As written the statute requires

logicd. at 160. As a matter of lbiand statutory structure
states to establish daily loads that also meet applicable water EPA argued Congress almost surely could not have meant

quality standards. The existence of two conditions does not
to require the Agency to treat the Washington Area as one of

authorize EPA to disregard one of them.
severe nonattaimnent merelybecause its attainment has been

As additional context-albeit context appearing nowhere
temporarily stalled due to transported pollution. Id. at 161

in the TMDL approvals theinselves-EPA tells us that
mtemal quotation marks and citations omitted.

some pollutants are poorly suited to daily load regulation. Roundly rejecting this argument we explained

ý.ý

ýýýýýý
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conceded at oral argument establishing daily loads makes

The most reliable guide to congressional intent is the
perfect sense for inany pollutants. Given this concession we -

legislation the Congress enacted and as we have seen the
see no way to conclude that as a matter of logic and statutory

Act itself reveals no intention to allow for an extension in
structure Congress almost surely could not have meant to

circumstances like those affecting the Washington Area.
require daily loads.

Similarly it is of no moment that the extension may

be as the Agency claims a reasonable accoimnodation 9 We next consider the argument raised by intervenor

of .. the statutory attainment date and interstate transport District of Columbia Water and Sewer Authority WASA
7 I46 provisions it is not the accommodation the which operates sewers and wastewater treathnent facilities

Congress made. in the District. As background WASA explairis that as

Id. omission in original. Here as in Sierra Club EPA in mariy older municipalities part of the District has a

advances a reasonable policy justification for deviating from combined sewer system in which stonnwater and sewage

an enviromnental statutes plain language. Our answer is the travel through the same pipes to the sa.me treatment plants.

same the most reliable guide to congressional intent is the While this system effectively minimizes pollution discharges

legislation the Congress enacted. Id. Just as EPA may not most ofthe time heavy storins cause it to overflow. When that -

extend a deadline in contravention of a plain congressional happens as it does with some regularity in the District raw

mandate the agency maynot fulfill its obligation to establish sewage spills from the overtaxed sewer system into nearby

daily loads by approving non-daily loads whatever the waters including the Anacostia River.

wisdoin of that accoininodation.

Acknowledging that combined sewer systems pose delicate

We have even less sympathy for EPAs argument given water quality problems Congress aniended the CWA in

that the agencys predicament is largely of its own 2000 to provide that every pennit issued for a discharge

creation. The CWA requires the establishment of TMDLs from a municipal combined storm and sanitary sewer shall

only for suitable pollutants 33 U.S.C. 1313d1 conforni to the Coinbined Sewer Overflow Control Policy

C and although a 1978 EPA regulation provides that CSO Policy signed by the Administrator on April 11

all pollutants .. are suitable for the calculation of 1994. Consolidated Appropriations Act 2001 Pub.L. No.

total maximum daily loads 43 Fed.Reg. at 60665 EPA 106-554 app. D 112a 2000 114 Stat. T8 r147

conceded at oral argument that nothing forecloses the agency 2763 2763A-224 codified at 33 U.S.C. 1342q. The CSO

from reconsidering that position. Given that EPAs entire Policy inturn represents EPAs effort to guidemunicipalities

justification for establishing non-daily loads is that certain seeking to minimize effluent discharge from theirexisting

pollutants are unsuitable for daily load limits we are at a loss sewage infrastructure. To that end the CSO Policy requires

as to why it neglected this straightforward regulatory fixin niunicipalities with combined sewer systems to developlong-favor
of the tortured argwnent that daily means something tenn control plans reflecting hard-nosed assessments ofcost-other
than daily. At any rate EPA can change its regnlation effective ways to regulate overflow discharges. Combined

we cannot rewrite the Clean Water Act. Sewer Overflow CSO Control Policy 59 Fed.Reg. 18688

18691-94 Apr. 19 1994. The CSO Policy explicitly

7 8 -As-a--fallback EPA asks us to adopt the reasoning recognizes the site-specific nature of combined sewer

in Natural Resources Defense Council Inc. v. Muszynslci overflows and their impacis and provides the necessary

268 F.3d 91 2d Cir.2001 in which the Second Circuit
flexibility to tailor controls to local situations. Major elements

held that reading daily to mean daily would be absurd of the Policy ensure that CSO controls are cost effective and

especially given that for some pollutants effective regulation meet the objectives and requirements of the CWA Id. at

maybest occur by some other periodic measure than a diurnal
18688.

one. Id. at 99. In this circuit however agencies seeking

to demonstrate absurdity have an exceptionally high burden As WASA sees it the tension between the CSO Policys

for the EPA to avoid a literal interpretation .. it must show flexible approach and the rigid mandates imposed by daily

either that as a matter of historical fact Congress did not loads forms part ofthe context withinwhich we inust interpret

mean what it appears to have said or that as a matter of the word daily. Indeed WASA asserts insisting on daily

logic and statutory structure it almost surely could not have loads would require the complete separation of the sewer

meant it. Engine Mfrs. Assn 88 F.3d at 1089. Here EPA has system-that is the prohibitively expensive construction of

failed to make such a showing for a simple reason as counsel independent stormwater and sewage pipes. WASA Br. 22

vMMxf 2011 7ioreisc.3rý Reuters. No cIairn to orilinal U.S Goverranenf Works. 4
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10 WASAs argument suffers from at least three defects.
For the foregoing reasons we remand to the district court

First we fail to see the relevance of the 106th Congresss

with instructions to vacate EPAs approvals. See 5 U.S.C.

opinion about what the 92nd Congress meant by daily.
7062 providing that the reviewing court shall

..

- --- hold unlawfuLand_set_aside_agency-actioxýfindings-and------------
While-we-agree-that we mustread-tkephrasetotal maximum_

conclusions found to be .. arbitrary capricious an abuse
daily load in context see FDA v. Brown Williamson

of discretion or otherwise not in accordance with law.
Tobacco Corp. 529 U.S. 120 132-33 120 S.Ct. 1291 146

In doing so we recognize that neither FoE nor EPA wants
L.Ed.2d 121 2000 the context here is the Clean Water

the Anacostia River to go without dissolved oxygen and
Act Amendments of 1972 Pub.L. No. 92-500 86 Stat.

turbidity TMDLs. The district court retains some remedial
816 not atnendments enacted almost three decades later.

discretion however and the parties may move to stay the

Post-enactment legislative history after all is not only
district courts order on remand to give either the District

oxymoronic but inherently entitled to little weight. Cobell
of Columbia a reasonable opportunity to establish daily load

v. Norton 428 F.3d 1070 1075 D.C.Cir.2005 see also
limits or EPA a chance to amend its regulation declaring

United States v. Price 361 U.S. 304 313 80 S.Ct. 326 4
all pollutants .. suitable for daily loads. See Cement Kiln

L.Ed.2d 334 1960 holding that the views of a subsequent
Recycling Coal. v. EPA 255 F.3d 855 872 D.C.Cir.2001

Congress form a hazardous basis for inferring the intent
Because this decision leaves EPA without standards

of an earlier one. Second the tension between the CSO
regulating hazardous waste conductor emissions EPA ..

Policys flexibility and the perceived rigidity of daily loads
may file a motion to delay issuance of the mandate to

exists only if daily loads must of necessity be set so low
request either that the current standards remain in place or

that any storm-event discharge would violate them-a preinise
that EPA be allowed reasonable time to develop interim

unsupported anywhere in the record. And third even if the

standards. Natl Treasury Employees Union v. Horner.
record did support the premise nothing in the CSO Policy

854 F.2d 490 501 D.C.Cir.1988 Because we are not
validates interpreting daily to mean something other than

in the best position to determine the shortest reasonable
daily. Quite to the contrary the policy expressly states that

foll in it ultimately
timetable .. we remand the case for the district court

owg must result in compliance with the
to establish in consultation with the parties an expedited

reuirements of the CWA 59 Fed.Rg. at 18691 and oneFed.Reg.requirements
for further rulemaking proceedings consistent with

of those requirements is establishing daily loads for waters
this o inion.Kristina Dau irdas Note Evaluatin Remand

failing to meet water quality standards.
p g g

Without Vacaturj80N.Y.U. L.Rev. 278 307 .14n 2005

11 12 We come next to EPAs last-ditch contention- recommending as a remedial option vacating the agency

raised only the day before oral argi.unent that the District of rules upon remand but delaying issuance of the mandate for

such motion areColi.unbia s recent revisions to the Anacostias water ualiq tY
a limited period of time. The merits of any

standards moot this case. See 52 D.C.Reg. 9621 9628-29
of course the district courts to evaluate.

Oct. 28 2005 to be codified at D.C. Mun. Regs. tit. 21

1104.8. Both WASA and FoE disagree as do we. The IV.

TMDLs at issue here have never been repealed or superseded

and EPA regulations require discharge permits to incorporate To sum up nothing in this record tempts us to substitute

effluent limitations consistent with the assumptions and EPAs policy preference for the CWAs plain language. While

requirements of any available wasteload allocation for the Congress almost assuredly never considered coinbined sewer

discharge prepared by the State and approved by EPA systems when enacting the CWA it spoke unambiguously in

pursuant to its authority to approve TMDLs. 40 C.F.R. requiring daily loads. If adherence to this mandate leads to

122.44d1viiB 9 148 emphasis added. Because unintended consequences for water quality or for municipal

we assume agencies follow their own regulations see Citizens pocketbooks interested parties should direct their concems

to Preserve Overton Park Inc. v. Volpe 401 U.S. 402 415 to EPA or to Congress either of which can take steps to.

91 S.Ct. 814 28 L.Ed.2d 136 1971 agencies are entitled mitigate any fallout from the CWAs unambiguous directive.

to a presumption of regularity the case is hardly moot. We however have no such authority.
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So ordered.
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Appeal from the United States District Court for the District

of Idaho Edward J. Lodge District Judge Presiding. D.C.

No. CV-95-00425-EJL.

IDAHO CONSERVATION LEAGUE and The
Before LAY FERGUSON and LEAVY Circuit Judges.

- -- ----------Wildernes-s-SocieP_laintiffs--A ellants --- - ---- -- -- -T
The Honorable Donald P. Lay Senior United States

Circuit Judge for the Eighth Circuit sitting by

Jack Ward THOMAS in his official capacity as designation.

Chief of the United States Forest Senrice Dan

Gliclman in his official capacity as Secretary of Opinion

the U.S. Department of Agriculture and United

States Forest Service an agency of the U.S.
LEAVY Circuit Judge

Departm.ent of Agriculture Defendants-Appellees

and OVERVIEW

Intermountain Forest Industry
The Idaho Conservation League and The Wilderness Society

Association Intervenor-Appellee. ICL appeal from the district courts summary judginent

No. 95-36293. Argued and Submitted
in favor of Jack Ward Thomas Chief of the United States

May io 1996. Decided Aug. 6 1996.
Foiest Service in its action seeking a permanent injunction

preventing the Forest Service from proceeding with the

Environmental groups brought action pursuant to Emergency
Thunderbolt timber salvage sale. We affirm the judgment of

Supplemental Appropriations for Disaster Relief and the district court.

Rescissions Act challenging Forest Services decision to

proceed with timber salvage sale as component of wildfire 13471 FACTS AND PRIOR PROCEEDINGS
recovery project. The United States District Court for the

District of Idaho Edward J. Lodge Chief Judge 917 F. Supp. The Thunderbolt tiinber salvage sale is located in the

1458 granted summary judgment in favor of chief of Forest South Fork Sahnon River SFSR drainage in the Boise

Service and granted defense motion to strike documents. and Payette National Forests in central Idaho. Historically

Environmental groups appealed. The Court of Appeals the river was the single largest producer of spring/summer

Leavy Circuit Judge held that 1 Forest Service did not act chinook in the Columbia River Basin. However since

arbitrarily or capriciously in deciding to proceed with sale the 1950s the drainage has suffered severe erosion and

2 Rescissions Act does not require Secretary of Agriculture stream sediinentation caused by mining grazing logging

to personally authorize salvage timber sales and 3 district and associated road building. This degradation has been

court did not abuse its discretion in striking documents which exacerbated by the geological formation underlying the

were authored by agencies other than Forest Service and drainage the Idaho Batholith which is characterized by

which were not sent or released to Service. steep highly dissected topography and shallow soils. As

a consequence the spring/summer chinook population has

Affirmed.
suffered a drastic decline.

Attorneys and Law Firms
State and federal agencies took action to correct the probleins

1346 Kristen L. Boyles Sierra Club Legal Defense Fund
the SFSR In the late 1980s the Forest Service convened

Seattle Washington for the plaintiffs-appellants.

a group of scientists timber industry officials federal and

Monica P. Medina Environmental Natural Resources
state agencies Indian tribes and environmental organizations

to develop a management plan for the SFSR. The group
Division United States Department of Justice Washington

developed a set of management guidelines South Fork
D.C. for the defendants-appellees.

Bruce M. Smith Rosholt Robertson Tucker Boise Idaho
Guidelines which the Forest Service incorporated into

for the defendant-intervenor-appellee.
the Payette and Boise National Forest Land Resource

Management Plans LR1VIls in 1988 and 1990 respectively.

2v i
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econoinic value of dead and iinininently dead trees as a means

The South Fork Guidelines established an interim fine of financing the ecosystem restoration and sediment reduction

sediment objective with a goal of fishable populations by
projects.

1997 and set forth an aggressive restoration and monitoring

prograin. Under the guidelines any new major land- In March of 1995 the Forest Service issued its Draft

disturbing actions are prohibited until restoration actions have Environmental Inipact Statement DEIS and biological

improved in-river conditions. The guidelines also considered assessment for endangered species of fish and wildlife as

the effects of fire and the appropriate response x1348 required by
1

Section 7 of the Endangered Species

Impacts from a fire or other natural events may be
Act ESA 16 U.S.C. 1536a2. The response of other

unavoidable and stabilizing the source of natural disturbance
state and federal agencies to the proposed salvage was ahnost

is not always biologically desirable for aquatic ecosystems.
uriifonnly negative. As stated by the district coiu-t in its

More important is maintaining natural streain dynamics.
thorough inemorandum decision and order

1 The Rescissions Act which superceded these laws for

The SFSR was identified as a Stream Segment of Concern timber salvage sales was not signed into law until July

by the Idaho Division of Enviromnental Quality. This 25 1995.

designation occurred because the beneficial uses of salmonid

spawning and cold water.biota were iunpaired by poor water The Projects proposed alternative particularly the

quality.In a related action the SFSR was designated as component that proposed the Salvage Sale to finance recovery

Water Quality Limited under 303d of the Clean Water Act actions drew harsh and substantial criticism from the

because it failedto meet water quality standards. In 1992 the other federal agencies having jurisdiction over the resource

Enviromnental Protection Agency EPA set Total Maximlun the Environinental Protection Agency EPA the National

Daily Loads TMDLs which limit sediinent discharges into Marine Fisheries Service NMFS and the. U.S. Fish and

the South Fork Salmon River. The purpose of the TMDL is to Wildlife Service USFWS and the Idaho Department of Fish

iinprove spawning and rearing habitat by reducing sediment and Game. In the unanimous opinion of these agencies the

load caused by human activities. The TMDL sets a goal of environmental risks posed by using salvage logging to fmance

25% reduction in the sediinent load attributable to human restoration projects were too great to render the Project

activities. acceptable.

The Snake River spring/sununer chinook salmon was listed The EPA recommended against the Project noting that the

tulder the Endangered Species Act as a threatened species proposed action was inconsistent with collective agency

in 1992 and siubsequently listed to endangered in 1994. decisions and resource protection goals for the South Fork

The South Fork Salmon River provides critical habitat as SahnonRiverwatershed.TheEPAconcludedthatthelogging

designatedbytheNationallVlarineFisheriesServiceNMFS sale would further aggravate the already critically degraded

for the Snake River spring/sumnier chinook. habitat for threatened sahnon. NMFS also strongly opposed

the Project concluding that the Recovery Project and the

In 1994 wildfires burned over 150000 acres in the SFSR
logging activity in particular will likely jeopardize the

drainage. In particular the Thunderbolt wildfire burned continued ekistence of the endangered salmon and will likely

18827 acres. According to the Forest Service the magnitude result in the destruetion or adverse modification of their

and extent ofthe wildfires experienced in the summer of 1994
critical habitat. The USFWS similarly opposed the salvage

were significantly greater than what they had anticipated. sale on the ground that it would likely result in adverse

impacts to fish and wildlife. The USFWS opined that the

TheForest Service initiated an assessment of effects of the

proposed salvage actions would generate additional sediment
fires and possible responses and proposed the Tliuiiderbolt

ject which includes the Thunderbolt
in the already-impacted watershed negating or delaying the

Wildfire Recovery. Project

salvage sale. The purpose of the Thunderbolt sale is

benefits from the restoration actions. The Idaho Department

of Fish and Game also criticized the proposal to use logging

to improve the long term fish habitat rehabilitate existing
to fund restoration projects.

sediment sources iinprove hydrologic conditions of affected
Idah

watershed protect long tenn soil productivity promote

Idaho Conservation League v. Thomas 917 F.Supp. 1458

1461-62 D.Idaho 1995.
revegetation of trees on burned acres and recover the

grvNextýt 2011 -itiC1nlscifl RelalE31S. No cc11YY1 to I3Cfgifliai
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River and 3 -the sale together with other funds would raise

The Forest Service considered and responded to the concerns
enough money to fund restoration projects. The district court

expressed by these agencies particularly EPA and NMFS.
also ruled as a matter of law that Secretary Glickman did not

In addition the Forest Service convened a panel
2

of its have to personally authorize the Thunderbolt salvage sale

own experts to review the scientific merit of the material and the district court struck several exhibits that ICL argued

presented on sediment yield sediment routing and fisheries should have been part of the record. ICL timely appealed.

habitat in the DEIS. While the anel concluded that the

Forest Service used the best analytical methods available

ANALYSIS
for estimating erosion and sediment delivery the panel

was unable to conclude that the analysis perfonned could On appeal ICL makes two argutnents 1 the Forest Service

support the conclusion of long term improvement in the acted arbitrarily and capriciously in deciding to proceed

spawning and rearing habitat of anadromous fish and made with the Thunderbolt sale because the sale was against

recommendations for improving the analysis. overwhehning expert agency opposition was in contradiction

2 According to the district court a federal interagency of long-standing Forest Service policy and the purpose of the

science panel met first to review the science applied sale-to raise money for restoration projects-would not be met

in the soil and fisheries analysis. This panel could not and 2 the Forest Service violated Section 2001c1A of

reach a consensus. Id. at 1462 n. 4.
the Rescissions Act because the Secretary of Agriculture had

no role in the decision to proceed with the sale. ICL also

The Forest Service responded to the panels recommnendations contends that the district court erred in striking the exhibits

and revised its DEIS as reflected in the FEIS to incorporate from consideration when it ruled on the motion for summary
the additional data and analysis suggested. The panel judgment.

reviewedhe changes and on September 1 1995 concluded

in a memorandum that the revisions in the FEIS responded to 1. Arbitrary and Capricious Review.

its major recommendations.

On September 12 1995 the Forest Service released its

1 While we review a grant of summary judgment de novo

Warren v. City of Carlsbad 58 F.3d 439 441 9th Cir.1995

FEIS. On October 5 1995 the Forest Service issued its
in Inland Empire Public Lands Council v. Glickman 88 F.3d

record of decision ROD stating that it planned to proceed 697 9th Cir.1996 we set forth the applicable standard of

with the Thunderbolt sale under a modified version of review under the Rescissions Act

the recommended sale. On October 13 1995 the Forest

Service advertised the Thunderbolt sale. As required by
The Rescissions Act provides for extremely limited judicial

2001f1 of the Rescissions Act Pub.L. No. 104-19 1995
review.... Review of salvage timber sales is ..

limited in that

U.S.C.C.A.N. 109 Stat. 240 241 to be codified at 16 U.S.C.
1 review is based on the administrative record only 2 the

1611 Note ICL filed its challenge to the Thunderbolt
standard of review is arbitrary and capricious or otherwise

sale with the district court within 15 days of its initial
not in accordance with applicable law and 3 the sale is

advertisement. On December 11 1995 within the 45 day
not subject to any federal environmental or natural resources

laws. Id. at 701 quotations and citations omitted.
time period mandated by 2001f5 of the Rescissions

Act the district court denied ICLs motion for summary 2 Applying this standard of review we conclude that the

judgment and injunctive relief granted the Forest Services
Forest Service did not act arbitrarily or capriciously when it

motion for suminaryjudgment and granted in part and denied
decided to proceed with the Thunderbolt salvage sale. We

in part the Forest Services motion to strike I349 certain

agree with the district courts findings that first

exhibits submitted by ICL. The district court reviewed the

record under the arbitrary and capricious standard mandated the Forest Service clearly was entitled to rely on the opinions

by 2001f4 of the Rescissions Act and found that 1 and studies of its own experts. While it properly considered

notwithstanding substantial interagency disagreement the the commenting agencys opposing views the Forest Service

Forest Service was entitled to rely on the opinions and was free to disagree with those views and to rely on its own

analysis of its own experts 2 the fires of 1994 caused expertise. The expert analysis referenced in the ROD Record

a changed circumstance which justified the Forest Services of Decision and relied on by the Forest Service provides

decision to alter its management of the South Forest Salmon the rational connection to the Forest Services decision to

ý. ý
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proceed and convinces the court that the decision was not
3 In Inland Empire we held that 200 1 c1A of the

arbitrary and capricious Rescissions Act does not require the Secretary of Agriculture

second
Dan Glickman personall to authorize salvage tiinber sales.

88 F.3d 697 702 9th Cir.1996. Thus ICLs second argument

in deciding to go forward with the restoration projects and the is without merit.

salvage sale the Forest Service explained that much of the

more than 150000 acres that burned were contiguous areas
3. Exhibits.

adjacent to the river and that the impacts from these fires
4 ICL also argues that certain extra-record materials were

resulted in a changed condition to the South Fork Salmon
iinproperly excluded from consideration by the district court.

River basin that was unforeseen in the Boise and Payette The district court granted in part a ForestService motion

Forest Plans.
to strike certain doctunents submitted by ICL in its -motion

for summary judgment on the ground that they were not part

of the adininistrative record. The Forest Service contended

Upon this record the court has little difficulty deferring to that the documents were never sent to or received by the

the Forest Services view that the 150000 acres that burned Forest Service. ICL maintained that the documents were in

in 1994 resulted in a changed condition not foreseen in the existence before the final decision and should be part of the

forest plans. Accordingly the court cannot conclude that the record. The district court found that documents which were

Forest Services decision to alter its management to adapt to authored by agencies other than the Forest Service and which

that change was arbitrary and capricious were not sent or released to the Forest Service should be

stricken as such writings were not before the decision maker

and third at the time of the decision. Idaho Conseivation League 917

F.Supp. at 1469 footnote omitted. On this basis the district

the court has reviewed the financial information and
court excluded eleven exhibits and the declaration of ICLs

calculations submitted by the parties and the information
expert Cindy Williams. The district court denied the motion

contained I350 in the Final Environmental Impact

Statement ROD and the Forest Services declarations and
to strike as to four other exhibits finding that these were part

of the record. The district court did not abuse its discretion in

discovery responses in particular. Based on that review the
granting the motion to strike.

court is persuaded that using the anticipated revenues from

the Salvage Sale together with the fmancing identified in

the ROD the Forest Service will be able to fund the specific
CONCLUSION

projects to which it committed in the ROD. Accordingly

the court finds that the Forest Services decision to use the
The district courts grant of summary judgment in favor of

Salvage Sale to finance the restoration projects was not Jack Ward Thomas Chief of the United States Forest Service

arbitrary and capricious.
is AFFIRMED.

Idaho Conservation League v. Thomas 917 F.Supp. at Parallel Citations

1464-67.

2. Role of Secretary ofAgriculture.

End of Documen
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951 F.Supp. 962

United States District Court

W.D. Washington

Seattle.

Michael K. Vaska Foster Pepper Shefelman Seattle WA
Albert P. Barker Don A. Olowinski Hawley Troxell Ennis

Hawley Boise ID.

Opinion

-- - - - - -------ORDERON-EPAS-MOTIONTO-DISIVIISS-IDAHOSPORTSMENS AND PLAINTIFFS MOTION FOR ORDER
COALITION et al. Plaintiffs ESTABLISHING TMDL SCHEDULE

v.

Carol M. BROArNER et al. Defendants.
DWYER District Judge.

No. C93-943VVD Sept. 26 1996.
I. BACKGROUND

In citizens suit brought under Clean Water Act CWA This is a citizen suit brought under the Clean Water
and Administrative Procedure Act APA for declaratory Act CWA 33 U.S.C. 1251 et seq. and the

and injunctive relief compelling Environmental Protection Administrative Procedure Act APA 5 U.S.C 501

Agency EPA to perfonn duties required by CWA as steps et seq. for declaratory and injunctive relief compelling
toward ridding Idahos water bodies of pollution EPA moved the defendants collectively the Environmental Protection

to dismiss and plaintiffs moved for order establishing total Agency or EPA to perform certain duties required
maximum daily load TMDL schedule. The District Court by the CWA as steps toward ridding Idahos rivers
D erwy J. held that 1 proposed schedule for TMDL streams and other waterbodies of pollution. In their first

develo ment violated CWA both in its extreme slownessP and amended complaint plaintiffs Idaho Sportsmens Coalition
in its failure to provide for TMDL development for full list and Idaho Conservation League sought judgment directing

of water quality limited segments WQLS in Idaho and 2 the EPA to compile a list of water quality- limited

appropriate remedy was to remand to EPA for exercise of its segments WQLSs i.e. waterbodies in Idaho that do not
discretion to revise and reissue proper schedule.

or may not comply with applicable water quality standards.

Plaintiffs now seek judgment requiring the EPA to develop a
Ordered accordin 1g Y

total maximum daily load TMDL of pollutants for each

Attorneys and Law Firms WQLS. Four parties have been granted leave to intervene

Clean Water for Idaho Inc. Intennountain Forest Industry

96ý..ý Kristen L. Boyles Todd D. True Katherine S. Poole Assn. Potlatch Corp. Inc. and Shearer Lumber Products.

Sierra Club Legal Defense Fund Seattle WA for plaintiffs. In addition the State of Idaho and Associated Logging

Brian C. Kipnis U.S. Attorneys Office Seattle WA Contractors Inc. have appeared as amici curiae.

Adrianne Kline Allen U.S. Enviromnental Protection

Agency Seattle WA David Aiken Carson U.S. Department
On April 14 1994 an order was entered granting plaintiffs

of Justice Environment Natural Resources Division
motion for partial summary judginent on the WQLS listing

Denver CO Natalie M. Duval U.S. Department of Justice
issue Dkt. 140. The order noted that Idaho submitted no

Environmental Defense 964 Section Washington DC for
WQLS list to the EPA until 1989 seventeen yearsafter the

defendants.
Clean Water Act became law and ten years after the statutory

Grant S. Degginger Lane Powell Spears Lubersky Seattle
due date. The EPA neither approved nor disapproved the 1989

WA for Associated Logging Contractors Inc. a non-profit
list. In 1992 Idaho submitted a second list a yearlater-corporationamicus. although action within thirty days was required bystatute-Clive

James Strong Idaho Atty. Gen. Office Boise ID for
the EPA approved it. The court detennined that the EPAs

State of Idaho amicus. approval of Idahos 1992 WQLS list which included only

Steven D. Robinson Karr Tuttle Campbell Seattle WA thirty-six threatened and degraded waters although hundreds

Bruce M. Smith Rosholt Robertson Tucker Boise ID manifestly existed was contrary to law. The order directed

for Intermountain Forest Industry Assn Shearer Lumber the EPA to promulgate a WQLS list for Idaho. In compliance

Products.
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with the order the EPA in October 1994 identified 962 Idaho Clean Water Act provisions the district court wrote a

WQLSs. sununary that was later adopted by the Ninth Circuit inAlaslca

Center for the Environment v. Browner 20 F.3d 981 9th

The next step under the CWA was to be the development Cir. 1994 ACE III It is worth repeating here

of TMDLs for the WQLSs. In 1995 both sides moved

for summary judgment on that issue. The court granting Congress passed the Federal Water Pollution Control Act

plaintiffs motion in part found that the EPA has failed to commonly referred to as the CWA in 1972 to restore and

perfonn its statutory and regulatory duty to detennine with maintain the chemical physical and biological integrity

Idaho a reasonable schedule for the development of TMDLs of the Nations waters. Sec. 101a 33 U.S.C. 1251.

for all waterbodies designated as WQLSs. Order dated May In order to achieve that objective Congress declared as a

19 1995 Dkt. 233 at 14. The court declined to order the national goal that the discharge of pollutants into the

EPA to develop the TMDLs without Idahos participation navigable waters be eliminated by 1985. Id. 101a1.

instead the EPA was directed to perfonn its statutory duty

in cooperation with Idaho and to file a complete and duly-
EPAs regulatory program for water protection focuses

adopted reasonable schedule within one year.
on two potential sources of pollution point sources and

nonpoint sources. Point source pollution was addressed

EPA now moves for dismissal of the case contending that in the 1972 ainendments to the Act where Congress

it has coinplied with the May 1995 order by approving a prohibited the discharge of any pollutant from any point

complete and reasonable schedule for the developinent of source into certain waters unless that discharge complies

all necessary TMDLs in Idaho. The proposed schedule is with the Acts specific requirements. Secs. 301a and

set out in an exchange of letters between the EPA and the State 50212. 33 U. S.C. 1311a and 136212. Under this

of Idaho. It calls for the TMDL process to go on until at least approach compliance is focused on technology-based

the year 2021that is for twenty-five more years. Plaintiffs controls for limiting the discharge of pollutants through

oppose the motion to dismiss contending that the proposed the National Pollution Discharge Elimination System

schedule complies neither with the x965 courts order nor NPDES pennit process.

with the Clean Water Act. They seek an order requiring EPA

to develop TMDLs for all Idahos WQLSs by December 31
When these requirements are found insufficient to clean

2000. This request is in substance a cross-motion for partial
up certain rivers streams or smaller water segments the

summary judgment and has been fully briefed. Intervenor
Act requires use of a water-quality based approach. States

Clean Water for Idaho an industry-sponsored entity supports
are required to identify such waters and designate them

the EPAs proposal in general but opposes any deadline as water quality limited. The states are then to establish

for completion of the TMDL listing process. The other
a priority ranking for these waters and in accordance

intervenors have not filed briefs on the present motions. The
with that ranlcing to establish more stringent pollution

State of Idaho as amicus curiae supports the EPAs position.
limits called total maxnnuni daily loads or TMDLs.

33 U.S.C. 1313d1A C. TMDLs are the greatest

There is no genuine issue of material fact for trial within amount of a pollutant the water body can receive daily

the meaning of Fed.R.CivP. 56 and summary judgment without-violatinga-stateswater quality standard.

inay

bcounsele

entered.

presented

materials filed and the arguments of

d in open court have been fully considered. The TMDL calculations help ensure that the cumulative

The plaintiffs standing to sue and the standard. of review
impacts of multiple point source discharges are accounted

have been discussed in the April 1994 and May 1995 for and are evaluated in conjunction with pollution from

orders. Accordingly this order will deal with the applicable
other nonpoint sources. States are then required to take

provisions of the Clean Water Act the EPAs proposed
whatever additional cleanup actions are necessary whieh

schedule whether the EPA has complied with the law and can iriclude further controls on both point and nonpoint

the remedy.
pollution sources.

U. THE CLEAN WATER ACT
Under 303d states are required to submit lists of water

In Alaslca Center for the Environnaent v. Reilly 762 F.Supp. quality liunited segriments and TMDLs to the EPA at certain

1422 W.D.Wash.1991 ACE I dealing with the same times the first such submission was due by June 26
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1979. Once such a submission is made certain mandatory states six basins to the EPA every two years beginning

duties by EPA are triggered. Within 30 days the EPA in 1997. Idaho would monitor WQLSs remove those in

Administrator must review the states submissions of the attainment of water quality standards from the WQLS list

identified waters and the load allocations established under and evaluate impaired waters to determine whether existing

303d1. Once approved by EPA the identified waters pollution controls would implement water quality standards.

andTMDLsareincorporatedbythestateintoitscontinuing It would develop TMDLs only for WQLSs that it found

_ _ýlanning process established under 303e3-___T_ _
would-not_attain-standards_through_application_of-existing-pollutioncontrols. The EPA would evaluate Idahos progress

If EPA disapproves the identification and/or TMDL the
at five-year intervals. Reliance is placed upon other Idaho

agency has 30 days after disapproval to make its own
programs meant to improve water quality e.g. nutrient

identification 966 of waters and establish TMDLs
management plans an agricultural water qualityprogram and

necessary to implement the applicable water quality lake management plans. These would be treated in-effect as
standards. 303d2.

substitutes for TMDL development.

Even though the proposed schedule would extend over a

Section 505a oftlie CWA authorizes citizens to bring suit
quarter-century it would not assure all necessary TMDL

in federal court against.the EPA for failing to perform an
development unless hundreds of WQLSs were to fall off the

act or duty under the CWA which is not discretionary.

list.

33 U.S.C. 1-365a.

ACE I at 1424-26 emphasis in original.

IV. LEGAL DEFICIENCIES

The EPAs proposed schedule for TMDL development in
The citizen suit provision is meant to aid in enforcement of

Idaho violates the CWA because of two flaws.

the Act. ACE 111 at 983.

III. THE PROPOSED SCHEDULE

TMDL development in itself does not reduce pollution. It

is only a step toward bringing WQLSs into compliance

with water quality standards TMDLs infonn the design

and implementation of pollution control measures. The EPA
describes TMDLs as a tool for implementing State water

quality standards.... that provides the basis for States to

establish water quality-based controls. Guidance for Water

Quality Based Decisions The TMDL Process EPA Office

of Water Regulations April 1991 at 1. The TMDL process

provides a rational method for weighing the competing

pollution concerns and developing an integrated pollution

reduction strategy for point and non-point sources. Id. at 15.

Under the EPAs proposed schedule Idaho would develop

all necessary TMDLs by the year 2021. The EPA and

Idaho argue that to develop TMDLs for all WQLSs would be

premature because the state has not monitored and assessed

most of them. The proposed schedule thus containsshort-tenn
goals for developing TMDLs for certain high priority

waters while omitting others and calls for monitoring

and assessment of other listed waters. Idaho would prepare

TMDLs for forty-three waters between now and 1999. It

would submit twelve more TMDLs two for each of the

1 The first is its extreme slowness. The CWA declares as

a national goal the elimination of pollutant discharges into

navigable waters by the year 1985. 33 U.S.C. 1251a
1. The first TMDLs were due from states in 1979. See

33 U.S.C. 1313d2. The EPA was given thirty days to

review state submissions and thirty more days to promulgate

substitute TMDLs if necessary. Id. Congress provided that

TMDLs might incorporate a margin of safety which takes

into account any lack of lcnowledge 33 U.S.C. 1313d1C showing that a lack of precise infonnation must not be

a pretext for delay

Although these tight deadlines might mean that initially

established TMDLs would be based on less than ideal

data that fact was considered and addressed by Congress

as demonstrated by the statutory direction to use a
margin of safety which takes into account any lack of

knowledge. 33 U.S.C. 1313d1C. As expressed

by an EPA employee In other words Congress says

ignorance is no excuse for inaction. Just add a margin

of safety to compensate for the lack of knowledge and

keep moving. ACE 762 F.Supp. at 1429 quoting Thomas

Wilson Chief of the Office of Water Planning EPA

Region X EPA Nonpoint Source News-Notes October

1990 at 20.
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TMDL be proposed for every WQLS. 33 U.S.C. 1313d

967 Natural Resources Defense Council Inc. v. Fox 909 1C Scott v. City ofHanafnond 741 F.2d 992 996-97 7th

F.Supp. 153157-58 S.D.NY.1995 Cir.1984 ACE II 796 F.Supp. at 1378 Accordingly the

May 1995 order herein required that the schedule encompass
The role of TMDLs in the CWA strategy for improving water

all listed water quality limited segiinents. Dkt. 233 at 4.

quality confirms that they were to be developed quickly.
e.That has not been don

TMDLs provide a basis for developing other pollution control

measures where technology-based point source controls
It is true that WQLS lists are dynamic and that states may

prove inadequate. 33 U.S.C. 1313d1A C. To serve
delist waters that attain staridards. It is possible thatsome of

their intended ptupose they must be available early in the
the 962 Idaho WQLSs will drop off the list as knowledge

development of a states prograin. is gained and conditions change. But that possibility does

In the seventeen years since 1979 Idaho has conipleted only
not entitle the EPA or the state siunply to assume that the

three TMDLS. Under the proposed schedule at least twenty-
list will dwindle by hundreds of waterbodies or to treat the

hoped-for results of state programs as a substitute for CWA
five more years would go by before the reinaining TMDLs

were developed. The net result would be to put off for another
compliance. The CWA requires that the full WQLS list even

though it may be amended later be the basis for TMDL
generation a step that Congress required be taken years ago.

And even the twenty-five-year marker could well be missed.
development. The proposed schedule manifestly fails to meet

that requirement.
The schedule sets only expected tnnes and targets not

firm dates. Even recognizing that a TMDL may cover more 3 As noted above the plaintiffs have sued under both

than one WQLS at Idahos proposed subinission rate the
the CWA and the APA. Under the CWA the EPA has a

twenty-five years could easily turn into fifty or seventy-five. mandatory duty if it disapproves a states TMDL submission

Although courts have allowed additional time when CWA
to establish the TMDLs. itself within thirty days. Under

deadlines are missed nothing in the law could justify so the APA the court may compel agency action unlawfully

glacial a pace. withheld or unreasonably delayed and a discretionary act

The EPA relies upon a statement inACE II quoted in the May
may be set aside if found to be arbitrary capricious an abuse

of discretion or otherwise not in accordance with law. 5

1995 order herein that a schedule may provide more specific

deadlines for the establishment of a few TMDLs for well-
U.S.C. 7061 and 2 Friends of Endangered Species

Inc. v. .Iantze 760 F.2d 976 980-81 9th Cir.1985 Here
studied water quality limited seginents in the short-term and

the EPAs approval of Idahos proposed TMDL schedule is

set only general planning goals for long-term development of
arbitrary capricious and an abuse of discretion.

TMDLs for water quality limited segments about which little

is known.... Alaslca Center for the Environment v. Reilly

796 F.Supp. 1374 1380 W.D.Wash.1992 affd 20 F.3d V. REMEDY

.98 9th Cir.1994. But the context must be boine in mind.

Congress prescribed early deadlines for the TMDL process.
4 The EPA remains in dereliction of its statutory and

Short-term and long-term at most can mean months and regulatory duty to determine with Idaho a reasonable

a few years not decades. Nothing could justify a schedule so
schedule for the development of TMDLs for all waterbodies

slow as to defeat the CWAs goals yet that is what the EPAs designated as WQLSs. The question is what the remedy

proposal for Idaho would do.
should be. As stated in ACE II

2 The second flaw is that the proposed schedule inakes no

provision for TMDL development for the fall list of Idaho

WQLSs. Instead the schedule simply assumes that the list

is wrong i.e. that monitoring and evaluation will massively

reduce it.

But WQLSs are by definition waterbodies that are not

expected to attain applicable water quality standards through

application of existing pollution controls. 33 U.S.C. 1313d

1A 40 C.F.R. 130.7b. The CWA requires that a

1ý968 Congress established an accelerated schedule for the

first identification of water quality limited segments and

for the adoption of the first TMDLs 33 U.S.C. 1313d

1A 1313d2.... Congress also expressly stated that

TMDLs were to be established for all waters designated

as water quality limited segments. 33 U.S.C. 1313d1

C. The responsibility of the court is to ensure prompt and

attentive adherence to the mandate of the CWA.

Id. at 1379.
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of TMDL development it does not however show that

plaintiffs schedule is impossible.l The available 969

remedies are to order a specific schedule now or to remand.

The EPA argues for the latter in its reply br ief stating

approved forty-three TMDLs submitted by Minnesota and

5 6 When an agency does not reasonably accommodate
the state had implemented some TMDLs.

the policies of a statute or reaches a decision that is not

one that Congress would have sanctioned .. a reviewing 7 8 9 10 On the present record a constructive

court must intervene to enforce the policy decisions made by submission has not yet occurred. A remedy must

Congress. Environmental Defense Fund v. EPA 852 F.2d nevertheless be ordered. In devising a remedy the court faces

1316 1326 D.C.Cir.1988 citations omitted cert. denied the difficult task of avoiding both remedie.s that may be- ý.---
489-CT 5.-1011 r09S.Ct. 1-12---103 L.Ed.2d 183 1989.--too intrusive

.. and those that may prove to be ineffective.

The Supreme Court has held that the citizen suit provisions N.A.A.C.P. v. Secretary ofHousing Urban Dev. 817 F.2d

of the Clean Water Act allow a district court to order the 149 159 1st Cir.1987. Generally when an agency has

relief it considers necessary to secure prompt compliance abused its discretion the appropriate remedy is a remand for

with the Act. Weinberger v. Romero Barcelo 456 U.S. fitrther proceedings consistent with the courts ruling. See

305 320 102 S.Ct. 1798 1807 72 L.Ed.2d 91 1982. As Federal Power Commn v. Idaho Power Co. 344 U.S. 17

the Ninth Circuit noted in ACE III the district court has 20 73 S.Ct. 85 86-87 97 L.Ed. 15 1952. The plaintiffs

broad latitude in fashioning equitable relief when necessary to urge that the court order the EPA to adopt a judicially-decided

remedy an established wrong. 20 F.3d at 986. Relief should schedule for TMDL development. They propose a detailed

be tailored to serve congressional objectives but the court and prioritized schedule calling for all TMDLs in Idaho to

must be careful not to intrude upon the agencys realm of be developed by December 31 2000. The EPA counters

discretionary decision making. Id. at 986-87. with declarations showing the difficulties and complexities

Intervenor Clean Water for Idaho argues that the EPA

is powerless to set any schedule for a states TMDL
submissions since the CWA contains no final TMDL
deadline. An EPA regulation requires that schedules for

submission of TMDLs shall be detennined by the Regional

Administrator and the State. 40 C.F.R. 130.7d1.
This regulation derives from Congresss direction that states

submit TMDLs from time to time under 33 U.S.C.

1313d. The Ninth Circuit has recognized that the EPAs

authority under the CWA is not circumscribed by the Acts

explicit requirements. See Dioxin/Organochlorine Ctr. v.

Clarke 57 F.3d 1517 1527-28 n. 14 9th Cir.1995

The Clean Water Act vests in the EPA and the States

broad authority to develop long-range area-wide programs

to alleviate and eliminate existing pollution. Id. at 1528

citation omitted. The EPA has authority to set with the

state a schedule to complete the TMDL process the CWAs
enforcement history makes clear that a firm schedule is vital.

Plaintiffs contend that Idahos proposed schedule and the

states weak perfonnance to date are so deficient as to

constitute a constructive submission of no TMDLs thus

triggering EPAs mandatory duty to develop the TMDLs

itself. See Scott supra constructive submission found where

the states of Illinois and Indiana failed to submit any TMDLs

for Lake Michigan ACE I supra constructive submission

found where Alaska failed to submit any TMDLs for over

a decade cf. Sierra Club v. Browner 843 F.Supp. 1304

D.Minn.1993 no constructive submission where EPA had

1
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Each side relies on expert declarations prepared for

this litigation after the administrative action was taken.

Under the APA the focal point for judicial review

is the administrative record in existence not a new

record made initially in the reviewing court. Asarco

Inc. v. EPA 616 F.2d 1153 1159 9th Cir.1980.

Evidence outside the record may be considered for

certain limited purposes e.g. to explain the agencys

action or to determine whether its course of inquiry

was inadequate. Love v. Thomas 858 F.2d 1347 1356

9th Cir.1988 cert. denied 490 U.S. 1035 109 S.Ct.

1932 104 L.Ed.2d 403 1989 Animal Defense Council

v. Hodel 840 F.2d 1432 1436 9th Cir.1988. Those

purposes are present here and the declarations may be

considered.

Should the Court determine that EPAs schedule does not

comply with the Courts Order the appropriate remedy is

to remand to EPA so that EPA can exercise its discretion

to revise and reissue a proper schedule..

EPAs Reply Memorandum at 20.

The court agrees. Accordingly it is ordered that

1. The EPAs motion for dismissal is denied.

2. Plaintiffs cross-motion for partial summary judgment is

granted to the extent that the EPAs approval of Idahos
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proposal for TMDL developinent to extend over twenty-five
to several WQLSs in the same watershed suggests that

years or more is held to be arbitraryand capricious an abuse
d kuuiyicuu UIuc ui ayyiuxuuaLcay 11VC yc41J WuU1LL UG

easo ablen
of discretion and contrary to law and is hereby set aside..

r

3. Plaintiffs motion for a ruling that aconstructive
4. The court retains jurisdiction pending compliance with this

submission of no TMDLs be found to have occurred
order.

is denied without prejudice to its renewal. The matter is

The clerk is directed to send copies of this order to all counsel
remanded to the EPA with directions to establish with Idaho

of record.

and file herein within six months of the date of this order

a complete and duly adopted reasonable schedule for the Parallel Citatioiis

development of TIVIDLs for all waterbodies designated as

WQLSs in Idaho. The present record which includes a
43 ERC 1289 27 Envtl. L. Rep. 20771

recognition by all parties that a single TMDL may apply

End of Document ý 2011 Thomson Reuters. No claim to original U.S. Government Works.
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ORDER ON PETITION FOR RECONSIDERATION
I On June 1 1989 EPA Region II filed a Petition for Reconsideration of the Chief Judicial Officers CJOs March 8

1989 Order Denying Petition for Review.
1

In that order the CJO upheld the Regional Adininistrators denial of an evidentiary

hearing on the issue of whether Star-Kist Caribe was entitled to a schedule of compliance in its NPDES pennit that would allow

it to delay compliance with applicable water-quality-based effluent limitations i.e. those establishedpursuant to 301b1C.
of the Clean Water Act to ensure that pollutant discharges from the facility will meet state water quality standards. The Regional

Administrator had refused Star-Kists request to include such a schedule in the permit. In its petition for reconsideration Region

II does not contest the CJOs ultimate conclusion -- i.e. that the Regional Adininistrators denial of the request for the schedule of

compliance was proper. Instead Region II argues that the CJOs ruling was too broad and went beyond the arguments presented

in the case. Specifically the CJO had ruled that 301b1C of the Act barred EPA from including such a schedule in the

pennit since it would extend compliance with applicable water quality standards beyond the July 1 1977 statutory deadline.

That section of the Act provides as follows

341 b Timetable for achievement of objectives

In order to carry out the objective of this chapter there shall be achieved --

1C not later than July 1 1977 any more stringent limitation including those necessary to meet water quality standards

treattnent standards or schedules of compliance established pursuant to any State law or regulations under authority preserved

by section 1370 of this title or any other Federal law or regulation or required to implement any applicable water quality

standard established pursuant to this chapter.

33 U. S.C. 1311b1C. Region II requests that the CJOs opinion be modified to delete the discussion conceniing compliance

dates for post-July 1 1977 state water quality standards or alternatively that the opinion be modified to make it clear that the

Clean Water Act does not categorically prohibit schedules of compliance for meeting such standards. In its response to Region

IIs Petition for Reconsideration Star-Kist concurs with Region IIs assertion that the March 8 1989 ruling was too broad and

argues further that upon reconsideration its request for an evidentiary hearing should be granted.
Z

Based on Region IIs Petition for Reconsideration and attachments it has becoine apparent that for some time now the policy

and practice of the Agencys Office of Water has been to include in some permits so-called schedules of compliance
3

containing interim effluent limitations that do not meet applicable post-July 1 1977 state water quality standards. These

schedules allow the discharger to postpone immediate compliance with more stringent effluent limitations specifically tailored

to meet the applicable state water quality standards. By allowing the discharger to phase in compliance over time the interim

limitations implicitly sanction pollutant discharges that violate applicable state water quality standards.

...
2.f
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2 The only direct legal authority relied upon by the Office of Water in support of these schedules of compliance is a

1978 memorandum from an EPA Associate General Counsel Water and Waste Division.4 The following excerpt from the

memorandum at 4-5 as quoted by the Region contains the entire analysis of the issue

The Act establishes the end date July 1 1977 for the first stages of WQS water quality standard coinpliance but for

subsequent levels of possiblymore stringent WQS the Act defers to State planning determinations However if the

State plans do not contain specific compliance schedules the EPA permit writer must establish the sources Phase II WQS

compliance schedule.

The Act supplies no express guidance as to what the EPA-detennined post-1977 WQS coinpliance schedule should be. In

general Congress intended compliance with the Acts requirements to occur at the earliest practicable tiune. One option

therefore inight be for EPA simply to establish the policy that post- 1977 compliance must be achieved by the earliest practicable

time.

The conclusion reached in the meinorandum thus rests on a single proposition nainely that the Act does not specify a fixed

deadline for coinpliance with state water quality standards after July 1 1977 and therefore EPA should be free to add schedules

as it sees fit subject only to a self-iinposed earliestpracticable time deadline. The Regions reconsideration request although

more detailed than the meinorandum basically relies on the same reasoning for its analysis and defense of post-July 1 1977

coinpliance schedules.

Despite the long-standing practice of theOffice of Water andthe reliance it has placed on the memorandum I caimot concur in

either the practice or the inemorandurri I agree with the CJOs conclusion that the Clean Water Act does not authorize EPA to

establish schedules of compliance in the perinit that would sanction pollutant discharges that do not meet applicable statewater

quality standards. In my opinion the only instance in which the permit maylawfully authorize a pennittee to delay coinpliance

after July 1 1977 pursiiant to a schediile of compliance is when the water quality standard itself or the States implementing

regulations can be fairly construed as authorizing a schedule of compliance. The Agencys powers in this respect as discussed

below are no greater than the States. Thus the Associate General Counsel was in error in concluding that EPA could establish

schedules of coinpliance if the State plans do not contain specific compliance schedules If on the other hand a schedule

of compliance is authorized by the State program EPAs inclusion of interim limitations pursuant to the schedule would be

fully consistent with and therefore meet the requirements of the state water quality standard as conteinplated by 301b1

C. 5
In the present case however there is no indication from the record before me that Puerto Ricos water quality standards

authorize any such schedules of compliance.
6

A.

3 The Regions belief that 301b1C does not bar EPA from establishing schedules of compliance for ineeting state water

quality standards after July 1 1977 is based on an incoinplete and ultimately erroneous reading of the Act. The Region takes

the position that a literal reading of the section produces an illogical resultc it argues that since standards adopted after July 1

1977 obviously cannot be coinplied withno later than July l 1977 that deadline cannot be applied literally. Pet. for Recon.

at 3 emphasis added. Because a literal reading is illogical in its view the Region argues we should look elsewhere in the

statute for indications of Congressional iiitent. It then proceeds to argue that the results of such a search lead to the conclusion

that EPA is not barred from establishing schedules of compliance as it deems necessary and appropriate in the exercise of its

own discretion.

The flaw in this reasoning is that it olnits a step. Rather than inunediately looking elsewhere in the statute for indications

of Congressional intent more tnne should be spent concentrating on the language of the section in question. The caption

Tiinetable for achievement of objectives provides two keys to construing 301b1C. First the section is part of a timetable

and should be understood as such and second the tiinetable is designed to achieve the objectives of the Act. As for the timetable

it serves to ensure that state water quality standards are attained by a specified date. It is like any other timetable in the sense

that it specifies a date by which something is to be achieved. The date itself is unainbiguous it is July 1 1977. The something

to be achieved is also unambiguous in most respects. For example when discussing the pre-July 1 1977 period it is clear that

301b1C required all pennittees to meet by no later than July 1 1977 any more stringent liinitation necessary to ineet

ýtNpxt 2011 i1Cf 1SC21 RrL3tt 1s. No tla iI fc2
C3CSgl

7a UI.S GIc fYlfYlf t1 NCakS. 2
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state water quality standards in existence at the tnne of permit issuance. Thus schedules of compliance were allowed during

that period and they could be established by either EPA or the State where the discharge was occurring depending on which

entity was the permit issuing authority at the time of permit issuance. By including the July 1 1977 deadline in the statute

Congress was in effect establishing a grace period as part of its timetable for implementation of the Act.

As for the post-July 1 1977 period there is no dispute that 301b1C continues to have regulatory force and applicability.
7

It is clear therefore that permits must prescribe limitations derived from state water quahty

st_andards_iiteffect_at-the-time-of---pernutissuance even if the standards did not come into existence until the post-July 1 1977 period. Less clear however is

whether there are any limitations on schedules of compliance after July 1 1977. The answer lies in what Congress intended when

it established the timetable which in turn requires us to focus on the objectives Congress had in inind in creating the timetable.

4 First however one point alluded to earlier merits emphasis since it narrows the focus of the issue under consideration.

Specifically since the Clean Water Act provides ample direct authority for the States to adopt schedules of coinpliance under

appropriate circumstances
8 EPA may add a schedule of compliance to a pernlit when EPA is the pennit issuer if a State

has laid the necessary groundwork in its standards or regulations. In such circumstances the schedule would be meeting the

requirements of the state water quality standards and therefore no basis would exist for challenging its validity. Thus the

real question raised by the Regions petition for reconsideration is whether EPA can add these schedules after July 1 1977 if

the necessary enabling language is missing from the applicable state water quality standards or regulations. This is where an

analysis of the Acts objectives enters the discussion.

The overarching objective of the Clean Water Act is to restore and maintain the chemical physical and biological integrity

of the Nations waters as Congress provided in its declaration of goals and policy contained in 101a of the Act 33 U.S.C.

1251a. When read in context with 301b1C this objective with its implicit censure of backsliding
9 would appear

to rule out schedules of compliance after July 1 1977 if they would delay attainment of pre-July 1 1977 state water quality

standards. In other words if a pre-July 1 1977 water quality standard remains on the books after that date full and immediate

compliance with the standard is mandatory.
10

Neither the States nor EPA would be permitted to use schedules of compliance

under those circumstances since to do so would completely undo what 301b1C i ter alia unambiguously set out to

accomplish i.e. to ensure full compliance with pre-July 1 1977 state water quality standards no later than July 1 1977.

The above recited objective does not however provide any definitive direction in deciding whether EPA as permit issuer can

establish schedules of compliance for new or revised post-July 1 1977 state water quality standards in the absence of enabling

language in the state standards. The answer to this question is found in 402a3 of the Act which embodies another major

objective of the Act and says that the Agencys powers as permit issuer are no greater than the States

402 National pollutant discharge elimination system

a permits for discharge of pollutants

3 The permit program of the Administrator and permits issued thereunder shall be subject to the same terms conditions

and requirements as apply to a State permit program and permits issued thereunder

33 U.S.C. 1342a3. Thus if a State lacks authority to establish schedules of compliance for instance if it elected not

to include the necessary enabling language in its water quality standards EPA would also lack that authority because of its

derivative relationship to the State under 402a3.

5 The latter section furthers the Acts objective of assigning a major role to the States in managing water quality within

their own borders. The Congressional declaration of goals and policy contained in 101 of the Clean Water Act 33 U.S.C.

1251 demonstrates that Congress intended the individual States to play a leading part in formulating their own water quality

policies and that Congress did not want EPA to preempt the States rights to impose and enforce stringent state water quality

requirements
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101b Congressional recognition preservation and protection of primaay responsibilities and rights of States

It is the policy of the Congress to recognize preserve and protect the pririiary responsibilities and rights of States to prevent

reduce and eliminate pollution

33 U.S.C. 1251b. The policy announced in 101b is given prescriptive force in 510 of the Act as follows

510 State Authority

Nothing inthis chapter shall 1 preclude or deny the right of any State to adopt or enforce A any standard or limitation

respecting discharges of pollutants or B any requirement respecting control or abatement of pollution except one
which is less stringent than the effluent limitation in this chapter

33 U. S.C. 1370. With respect to schedules of compliance specifically the Act keeps them in the hands of the States not EPA
as part of a continuing planning process for water quality under 303e of the Act subject only to EPA review and approval

30e Continuing planning process

3 The Adininistrator shall approve any coritinuing planning process submitted to him under this section which will result in

plans for all navigable waters within such State which include but are not limited to the following

A effluent limitations and schedules of compliance at least as stringent as those required by section 1311b1 and at least

as stringent as any requirements contained in any applicable water quality standards in effect under authority of this section

F adequate implementation including schedules of compliance for revised or new water quality standards under subsection

c of this section

33 U.S.C. 1313e emphasis added.11

Section 301b1C draws on all three of the preceding provisions of the Act by requiring EPA when it is the permit issuer

to include any limitations that will be necessary to meet state water quality standards thus deferring to the reserved rights of

the States to impose more stringent requirements than the technology-based standards of the Act would otherwise mandate.
12

This requirement extends to schedules of compliance. Specifically in directing EPA to prescribe more stringent limitations

necessary to meet applicable state water quality standards 301b1C also directs EPA to include those necessary to

meet schedules of compliance established pursuant to any State law or regulations 33 U.S.C. 1311b1C
emphasis added. Except for this language and the pre-July 1 1977 authority also in the same section nowhere else in the

Act is EPA authorized to establish schedules of compliance where state standards or regulations do not provide for them.13

6 To further promote the form of federalism envisioned by the Act and to ensure that all .pernut contain limitations necessary

to meet all state water quality standards the Act establishes a certification system for EPA-issued permits. Under 401a1
EPA cannot issue an NPDES pernut without first receiving a certification or a waiver of certification from the State in which

the discharge is to occur certifying inter alia that the permit complies with 301b1C.14 Once the state certifies that a

pennit limitation is necessary to meet state water quality standards EPA is without authority to modify the limitation. The

legislative history of the Act leaves no doubt as to this interpretation

The provision makes clear that any water quality requirements established under State law more stringent that those

requirements established under this Act also shall through certification become conditions on any Federal license permit. The

purpose of that certification mechanism provided iri this law is to assure that Federal licensing or permitting agencies cannot

override State water quali requiiements.

2011 -fEC111sCýý Retbtfs. No cIairn to iPIgii1al U.S. Government Works. 4
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S. Rep. No. 92-414 92nd Cong. 2nd Sess. reprinted in 1972 U.S. Code Cong. Adm. News 3735 emphasis added.

This Congressional injunction against overriding state water quality standards logically extends to a States timetable for

implementing its water quality standards. Not surprisingly the legislative history also supports this modest extension

If a State establishes more stringent limitations and/or time schedules pursuant to Section 303 they should be set forth in a

certification under Section 401. Of course any more stringent requirements imposed by a State pursuant to this section shall--
be-enforced bytheAdministrator- - -- -

Report of the Conference Committee on S. 2770 October 4 1972 reprinted in A Legislative History of the Water Pollution

Control Act Amendments of 1972 at 171 1973 emphasis added.

In sum the language structure and objectives of the Act as set forth in 101a and b 402a3 and 510 all support

an interpretation of 301b1C that Congress intended the States not EPA to become the proper authorities to define

appropriate -deadlines for complying with their own state law requirements. Just how stringent such limitations are or whether

limited forms of relief such as variances mixing zones and compliance schedules should be granted are purely matters of

state law which EPA has no authority to override. Consequently if a State elects not to include a provision for a schedule

of compliance in a water quality standard EPA has no authority to override the States authority by adding a schedule of

compliance of its own invention.
15

It is well established in federal case law that the Clean Water Act preserves a States right

to enact its own anti-pollution measures even if they are more stringent than necessary to comply with the Clean Water Act.

Roosevelt-Campobello International Park Commission 684 F.2d 1041 1056 1st Cir. 1982. The Regions interpretation makes

no mention of the States role in carrying out the timetable and objectives of the Act and is fatally flawed for that reason.

B.

7 To buttress its position the Region makes a plea on grounds of practical necessity. The Region asserts that because

water quality standards unlike technology-based standards depend on the quality of the receiving waters and other factors

that make it difficult for a permittee to plan ahead and predict what its limitations will be EPA should have the authority

to define appropriate deadlines for complying with post-1977 standards. Pet. for Recon. at 7-8. This argument fails for the

reasons previously stated and more particularly because the States have fall authority to make appropriate accommodations for

dischargers needing additional time for compliance and it is up to the States not EPA to decide whether their water quality

standards should be applied in a flexible manner.
16

If a State does not provide for compliance schedules in its water quality

standards it may be assumed that the omission was deliberate.
17

Cases interpreting the Clean Water Act make it clear that

States have a right to make this type of decision even at the cost of forcing companies out of business. See United States

Steel Cora. v. Train 556 F. 2d 822 838 7th Cir. 1977 The states are free to force technology and if the states wish

to achieve better water quality they may do so even at the cost of economic and social dislocations The practical

necessity argument also misses the mark on other grounds. For example where the Agency determines that despite good faith

efforts a pennittee cannot come into immediate compliance with a newly adopted revised or interpreted state water quality

standard EPA may bring an enforcement action against the discharger pi.ursuant to 309 of the Act
18 and issue an administrative

compliance order giving the permittee a reasonable amount of time to comply.
19

Also lacking merit is the Regions argument that EPA needs to establish compliance schedules because water quality standards

are revised periodically. When a water quality standard is revised to be more stringent the holder of an existing permit is

not required to meet the new standard until the tenn of the existing permit expires and the pennittee applies for a renewed

permit.
20

In addition the Clean Water Act requires States to allow for public participation in setting water quality standards.

See 33 U.S.C. 1313c 40 CFR 131.20. Thus dischargers may convince States that newly adopted and revised water quality

standards should provide for grace periods for compliance. Therefore contrary to the Regions contentions strict compliance

with the July 1 1977 deadline need not lead to harsh or inequitable results.
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C.

In conclusion EPA does not have the authority to establish schedules of compliance in NPDES permits that will postpone

compliance with state water quality standards beyond the July 1 1977 statutory deadline unless the schedule is added pursuant to

authorization contained in the state water quality standards or the States regulations implementing the standards. In the absence

of such authorization state water quality standards like the great majority of laws and regulations take effect iininediately

in accordance. with their terms and EPA is not empowered to postpone their effectiveness even teinporarily through use of

compliance schedules no matter the justification. For the reasons stated above the Regions assertion that the deadline in

301b1C applies only to state water quality standards adopted prior to July 1 1977 is rejected. By including the July 1

1977 deadline in the statute Congress was in effect providing a grace period as part of a timetable for implementation of the

requirements of the Act. Once the grace period has lapsed EPA must ensure that all permits contain limitations necessary to meet

whatever state water quality standards are in effect at the time of pertnit issuance regardless of when the standards were adopted

or revised.
21

Reconsideration of the Chief Judicial Officers March 8 1989 Order Denyirig Petition for Review is therefore

denied. The Office of Water is directed to take iirunediate action to ensure that the States are aware of their responsibilities

under the Clean Water Act vis a vis schedules of compliance and of the consequences of omitting enabling language for such

schedules from their regulations and water quality standards.
22

8 So ordered.
23

Williain K. Reilly

Adininistrator

1 The petition for reconsideration is signed by representatives of the Agencys Office of the General Counsel Headquarters and

Region IIs Office of Regional Counsel.

2 On June 27 1989 the Region filed a reply to Star-Kists response opposing Star-Kists argument that its request for an evidentiary

hearing should be granted. In its reply Region II contends that compliance schedules may be considered only where the water

quality standards at issue are adopted or in some instances newly interpreted aftei the statutory deadline. Because the standards at

issue here were not newly adopted or interpreted after the July 1 1977 deadline Region II reasons it may not consider a schedule

of compliance. I do not concur with Region IIs unqualified assertion that the Clean Water Act allows it to establish compliance

schedules for post-July l 1977 standards. Nevertheless as this decision intends to make clear the Region is correct that itwould

not be appropriate to establish a schedule of compliance here because the water quality standards at issue are virtually identical to

those that existed prior to July 1 1977.

4

The Clean Water Act defines schedule of compliance in Section 50217

The term schedule of compliance means a schedule of remedial measures including an enforceable sequence of actions or

operations leading to compliance with an effluent limitation other limitation prohibition or standard.

33 U.S.C.A. 136217. -It is unclear whether theOffice of Water is intending to use the terxn in any strict statutory sense -. -.--

Memorandum from James A. Rogers Associate General Counsel Water and Solid Waste Division to the Deputy Assistant

Administrator for Water Enforcement December 28 1978.

For that reason it is incorrect to read the CJOs decision as barring all schedules of compliance in permits issued after July 1 1977.

The CJO did not rule that schedules of compliance consistent with a States water quality standards or implementing regulations are

nevertheless barred by the July 1 1977 deadline. What he did was hold that schedules of compliance not meeting the requirements

of state water quality standards are barred after July 1 1977. As stated in thedecision

The EQB is likewise without authority to extend the July 1 1977 deadline particularly by including a vague statement in a water

quality certification that it has rio objection to a compliance schedtile. Star-Kist has not shown that Puerto Ricos water qualitv

standards contain a provision that could be read to allow a delay nimplementation.

Order Denying Petition for Review at 6 emphasis added. Because the CJOs decision should not be read as barring all post-July 1

1977 schedules of compliance the Regions arguments respecting 303e and 3041 are not pertinent.

2011 Thomson Reuters. No cEairn ic 11rir.lirial l S Government Works. 6
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The Puerto Rico Environmental Quality Board stated that it would have no objections if EPA included a schedule of compliance

in the permit containing interim effluent limitations for pollutant parameters not in compliance with state water quality standards.

Water Quality Certificate page 16 Special Condition 17 Puerto Rico Environmental Quality Board June 29 1987. The Board

however did not specify what interim limitations the schedule must contain or what the duration of the interim limitations must

be to comply with state water quality standards. More importantly neither the Board nor Star-Kist has shown that the Puerto Rico

water quality standards allow compliance schedules under the circumstances of this case.

- -- -
-See-Opinion o t e- erieral Counselý emoran um fromRobert M.Perry General Counsel to John E. Daniel Chief of Staff

February 23 1982.

9

See e.g- 303e3A and F of the Clean Water Act 33 U.S.C. 1313e3A and F discussed in text infr a

The term backsliding refers to the renewal or reissuance of a permit containing less stringent limitations than the comparable

limitations in the previous permit. EPAs regulatory backsliding prohibition 40 CFR 122.441 was given explicit statutory

recognition in a specific context in 1987 by the enactment of 402o 33 U.S.C. 1342o.

10 Of course post-July 1 1977 readoption of a pre-July 1 1977 standard without any substantive changes would not open the door to

schedules of compliance because the standard would still be one that was in effect prior to July 1 1977.

11 See also 40 CFR 130.5 continuing planning process.

12 By enacting 301b of the Clean WaterAct Congress sought to put into place certain technology-based controls on water pollution

while simultaneously requiring attainment of state water quality standards.

The basic scheme of the Clean Water Act is to require all dischargers to meet uniform technology-based effluent standards

as a minimum. However each body of water also has waterquality standards and a discharger may be required to achieve a greater

reduction in his effluent than the applicable effluent standard would require if such a reduction is necessary to meet the water quality

standards applicable to the body of water that receives his effluent.

R. Zerier The Federal Law of Water Pollution ContrQl in Federal Environmental Law 694 1974.

13 EPAs rights are coextensive with the States insofar as writing a water quality standard is concerned. Thus if EPA is prescribing

a federal water quality standard to take effect in lieu of a state water quality standard it would have authority like the States to

establish schedules of compliance in the water quality standard. See 40 CFR 131.22.

14 Section 401a1 of the Clean Water Act provides in relevant part as follows

Any applicant for a Federal license or permit to conduct any activity including but not limited to the construction or operation of

facilities which mayresult in any discharge into the navigable waters shall provide the licensing orpermitting agency a certification

from the State in which the discharge originates or will originate that any such discharge will comply with the applicable

provisions of section 1311 CWA 301 of this title.

33 U.S.C. 1341a1.

15 Although 401 of the Clean Water Act gives the States an effective veto power over any EPA-issued permit not meeting the

requirements of state water quality standards EPAs long-standing practice of adding schedules of compliance under the aegis of

the 19781ega1 opinion may have misled the States into believing they lack this authority insofar as the schedules are concerned.

16 Section 131.13 of the regulations 40 CFR 131.13 authorizes the States at their discretion but subject to EPA approval to include

in their water quality standards policies generally affecting their application and implementation such as mixing zones low flows

and variances. Logically schedules of compliance fall within the category of policies listed in this regulation. Moreover as noted

in the text the Act itself contemplates schedules of compliance being established by the States. See 301b1C and 303e3
A and F.

17 In preparing a continuing planning process under 303e of the Act EPA regulations direct the States to include schedules of

compliance in the process

130.5 Continuing planning process.

a eneral. Each State shall establish and maintain a continuing planning process CPP as described under section303e3A-Hof the Act.
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b Content. The following processes must be described in each State CPP and the State may include other processes at its

discretion.

1 The process for developing effluent limitations and schedules of compliance at least as stringent as those required by sections

301b1 and 2 306 and 307 and at least as stringent as any requirements contained in applicable water quality standards in effect

under authority of section 303 of the Act.

6 The process for establishing and assuring adequate implementation ofnew orrevised water quality standards including schedules

of compliance under section 303c of the Act.

40 CFR 130.5 emphasis added.

18 EPA has the authority under 309 of the Act to deal in a flexible manner through use of compliance orders with deserving permittees

who are unable come into imniediate coinpliance with the Act

3 Whenever the Administrator finds that any person is in violatioin of section 1311 ý or is in violation of any permit

condition or limitation implementing such section he shall issue an order requiring such person to comply with such

section or requirement

5 Any order issued under this subsection shall specify a time for compliance not to exceed 30 days in the case of a violation

of an interim compliance schedule and not to exceed a time the Administrator determines to be reasonable in the case of a final

deadline taking into account the seriousness of the violation and any good faith efforts to comply with applicable requirements.

33 U.S.C. 1319a3 5A.

19 The Region acknowledges the existence of this method of establishing schedules of compliance but argues that it should not be

restricted to this single option. Pet. for Recon. at 7 in some circumstances a schedule of compliance in the permit itself may be

a reasonable alternaflve to a schedule in an administrative order.

20 permit applicants need only comply with water quality standards that are in the pennit not with standards adopted or revised

subsequent to permit issuance. Once issued the permits arevalid for a fixed term not to exceed five years. 33 U.S.C. 1342b1B
40 CFR 122.46a. During the term of the permit compliance with the permit and effluent limitations in it constitute compliance

with section 301. 33 U.S.C. 1342k. In factEPA cannot modify existing permits to require compliance with newly adopted or

revised water quality standards unless the permit applicant requests such a modification. 40 CFR 122.623iC.

21 In other words after the grace period has run the statute would be read and applied in tlie same manner as if the deadline had never

appeared in the statute. Had the Clean Water Act contained a provision identical to 301b1C but omitted the July 1 1977

deadline the clear meaning of the statute would be that as of the effective date of the statute EPA must ensure that all perinits

contain limitations necessary to meet whatever state water quality standards are in effect at the time of permit issuance. Also if

the State subsequently revised or adopted new water quality standards a renewed permit would have to meet the new or revised

standards unless the State granted some form of relief such as a variance or compliance schedule. Thus contrary to Region IIs

contentions see page 7 supra the July 1 1977 deadline can be literally applied to future water quality standards in the

same manner that a statute with no grace period can require EPA to ensure compliance with future standards.

. _

22 The Region suggested rulemaking as a potential alternative to deciding the merits of its petition for reconsideration. It did not

explain however why rulemaking is either necessary or desireable. The need for it is not readily apparent in view of the clear

statutory and regulatory basis for schedules of compliance and in view of EPAs considerable authority respecting approval of state

water quality standards and regulations. Public comment on any proposed policies the Office of Water might adopt can be solicited

independently of rulemaking.

23 This decision shall have no retroactive effect on existing permits. Schedules of compliance in those permits shall be enforceable in

accordance with the terms of the permits for the remainder of the permit term. Sge note 20 supra.

U esd 6iDcuxre7it
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be uniform as precondition for NPDES program to include

pollution from agricultural silvicultural and storm runoff

point sources and while technological or administrative

infeasibility of such limitations may warrant adjustments

in permit program it does not authorize Administrator to

l d l iu e re evant po nt sources 3 where numeric effluentFor convenience the cotu-t will refer to this case
exc

hereafl-er-as NRDC-v-Costle RunoffPoint-Sources.-----
---1im- itation- s-are-infeasible-permitconditions-may-proscribe

industry practices that aggravate problems of point sourceNATURAL RESOURCES
pollution as well as require monitoring and reporting of

DEFENSE COUNCIL INC. effluent level and 4 a number of adininistrative devices

v. including general or area permits are available to aid EPA

Douglas M. COSTLE Administrator in practical administration of NPDES program and FWPCA
Environmental Protection Agency et al.

however tight in some respects leaves some leeway to EPA in

National Forest Products Association Appellant.
interpretation of that statute and affords agency some means

hTATURAL RESOURCES to consider matters of feasibility.

DEFENSE COUNCIL INC. etc. Affimied in accordance with opinion.

V.

Douglas M. COSTLE Administrator

Environmental Protection Agency et al.

National Milk Producers Federation Appellant.

NATUR.AL RESOURCES

DEFENSE COUNCIL INC. etc.

V.

Douglas M. COSTLE Adnzinistrator and

Environmental Protection Agency et al. Appellants.

NATURAL RESOURCES DEFENSE COUNCIL INC.

V.

MacKinnon Circuit Judge filed a concurring opinion.

I37 348 Syllabus by the Court

The National Resources Defense Council Inc. NRDC
challenged the authority of the EPA Administrator to exeinpt

categories of point sources from the permit requirements of s

402 of the Federal Water Pollution Control Act Amendments

of 1972 33 U.S.C. s 1342 Supp. V 1975. On appeal from a

grant of summary judgment to NRDC held

Douglas M. COSTLE Administrator
1. The legislative history makes clear that Congress

Environnaental Protection Agency Colorado
intended the Nationai Pollution Discharge Elimination

River Water Conservation District Appellant.
System NPDES permit to be the only means by which a

discharger may escape the total prohibition of discharges

Nos. 75-2056 75-2o66 75-2o67
from point sources found in FWPCA s 301a 33 U.S.C. s

and.75-2235 Argued Dec. 3 1311a Supp. V 1975.

1976. Decided Nov. 16 1977. 2 It is not necessary that national effluent limitations be

The National Resources Defense Council Inc. challenged
uniform as a precondition for the NPDES program to include

authority of the Environmental. Protection Agency
pollution from agricultural silvicultural and storm water.

Administrator to exempt categories of point sources from
runoff point sources. The technological or administrative

infeasibility 1371 xa.749 of such limitations may warrantpermit requirements of the Federal Water Pollution Control

Act Amendments of 1972. The United States District Court adjustments in the pennit program but it does not authorize

for the District of Columbia Thomas A. Flannery J. 396
the Administrator to exclude the relevant point source from

F.Supp. 1393 granted summary judgment to the NRDC the NPDES program.

and the Administrator and others appealed. The Court of
3Where numeric effluent limitations are infeasible permit

Appeals Leventhal Circuit Judge held that 1 legislative
conditions may proscribe industry practices that aggravate

history shows that National Pollution Discharge Elimination
the problems of point source pollution as well as require

System permit is the only means by which discharger may
monitoring and reporting of effluent levels.

escape total prohibition of discharges from point sources

found in FWPCA 2 national effluent limitations need not

2 u . i.. výr ý.
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4. A number of administrative devices including general Concurring Opinion filed by MacKINNON Circuit Judge.

or area permits are available to aid EPA in the practical

administration of the NPDES program. The FWPCA LEVENTHAL Circuit Judge

however tight in some respects leaves some leeway to EPA
In 1972 Congress passed the Federal Water Pollution Control

in the interpretation of that statute and in that regard affords
Act Amendments hereafter referred to as the FWPCA or

the agency some means to consider matters of feasibility.

the Act 1. It was a dramatic response to accelerating

Appeals from the United States District Court for the District environmental degradation ofrivers lakes and streams in this

of Columbia D.C. Civil 1629-73. country. The Acts stated goal is to eliminate the discharge of

pollutants into the Nations waters by 1985. This goal is to be

Attonieys and Law Firms achieved through the enforcement of the strict timetables and

technology-based effluent limitatioris established by the Act.

Irvin B. Nathan Washington D. C. with whom Burton J.

Mallinger Washington D. C. was on the brief for appellant
1 33 U.S.C. ss 1251-1376 Supp. V 1975. Although

in No. 75-2056.
characterized in the official title as amendments the

1972 FWPCA actually substitutes its provisions for

Charles W. Bills Washington D. C. with whom James R. those of the pre-1972 Federal Water Pollution Control

Murphy Washington D. C. was ori the brief for appellant in
Act as amended id. ss 1151-1175 1970.

No. 75-2066.

G. William Frick Atty. Dept. of Justice Kansas City Mo. The FWPCA sets up a permit program the National Pollutant

of the bar of the Supreme Court of Missouri pro hac vice Discharge Elimination System NPDES as the primary

by special leave of court for appellants in No. 75-2067. Peter means of enforcing the Acts effluent limitations.
2

At issue in

R. Taft Asst. Atty. Gen. Robert V. Zener Gen. Counsel this case is the authority I372 A150 of the Administrator

Environmental Protection Agency Edmund B. Clark Lloyd of the Environmental Protection Agency to make exemptions

S. Guerci Larry A. Boggs Attys. Dept. of Justice and from this permit component of the FWPCA.

Pamela P. Quinn Atty. Environmental Protection Agency
2 This case deals with s 402 of the FWPCA 33 U.S.C.

Washington D. C were on the brief for appellants in No.
s 1342 Supp. V 1975 which sets out the permitting

75-2067. authority of the EPA Administrator as well as that of the

Christopher D. Williams Washington D. C. with whom
states under EPA-approved state permit programs. The

Kenneth Balcolnb and Robert L. McCarty Washington D. Secretary of the Armyalso has a permitting authority in

C. were on the brief for appellant in No. 75-2235. certain circtunstances. Under s 404 of the FWPCA 33

J. G. Speth Washington D. C. for appellee.
U.S.C. s 1344 Supp. V 1975 he may issue permits for

Theodore O. Torve Asst. Atty. Gen. State of Washington
the discharge of dredged or fill material into navigable

Olympia Wash. filed a brief on behalf of the State of waters.

Washington as atnicus curiae urging reversal in No. 75-2056.

Richard E. Schwartz Jefferson City Mo. filed a brief on
Section 402 of the FWPCA 33 U.S.C. s 1342 Supp. V
1975 that under certain circumstances the EPA

behalf of Iron and Steel Institute as atnicus curiae urging ý provides

reversal in No 75-2067. Administrator may issue a permit for the discharge of

John L. Hill Atty. Gen. State of Texas and David M. any pollutant notwithstanding the general proscription of

Kendall Jr. First Asst. Atty. Gen. State of Texas Austin pollutant discharges found in s 301 of the Act. 33 US.C.

Tex. filed a brief on behalf of State of Texas as atnicus curiae
s1311 Supp. V 1975. The discharge of a pollutant is

urging reversal in No. 75-2067.
defined in the FWPCA as any addition of any pollutant to

navigable waters from any point source or any additioh

Before BAZELON Chief Judge and LEVENTHAL and of any pollutant to the waters of the contiguous zone or the

MacKINNON Circuit Judges. ocean from any point source other than a vessel or floating

Opinion

craft. 33 U.S.C. s 136212 Supp. V 1975. In 1973 the

EPA Administrator issued regulations that exempted certain

categories of point sources of pollution from the permit

Opinion for the Court filed by LEVENTHAL Circuit Judge. requirements of s 402.3 The Administrators purported

yNext i 2011ThLCi1sa11 RE3tlteiS. No calril 9i3

i3r9iclinal49
U.S. G3ifeiCis5at1t WC3ks.
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or more any of the following types of animals at or in

excess of the number listed for each type of animal

i 1 000 slaughter and feeder cattle
3 40 C.F.R. s 125.4 1975. See 38 Fed.Reg. 18000-04

1973
ii 700 mature dairy cattle whether milkers or dry

cows

iii 2500 swine weighing over 55 pounds
A point source is defined in s 50214 as any discernible iv 10000 sheep

-- --- --- -__-_confined_and-discr-ete-conve anceincluding but not limited---v 5-5600 turkeys

to any pipe ditch channel tunnel conduit well discrete vi If the animal confinement facility has continuous

fissure container rolling stock concentrated animal feeding overflow watering 100000 laying hens and broilers

operation or vessel or other floating craft from which vii If the animal confinement facility has liquid

pollutants are or may be discharged.
4 manure handling systems 30000 laying hens and

broilers

4 33 U.S.C. s 136214 Supp. V 1975.
viii 5000 ducks

2 Discharges from animal confinement facilities if

The 1973 regulations exempted discharges from a number such facility or facilities contain or anytime during the

of classes of point sources from the pennit requirements of previous 12 months contained for a total of 30 days or

s 402 including all silvicultural point sources all confined more a combination of animals such that the sum of the

animal feeding operations below a certain size all irrigation
following numbers is 1000 or greater the nwnber of

return flows from areas of less than 3000 contiguous acres or
slaughter and feeder cattle multiplied by 1.0 plus the

3000 noncontiguous acres that use the same drainage system
number ofmature dairy cattle multiplied by 1.4 plus the

all nonfeedlot nonirrigation agricultural point sources
number of swine weighing over 55 pounds multiplied

by 0.4 plus the number of sheep multiplied by 0.1
and separate storm sewers containing only stonn runoff 3 Discharges from aquatic animal production

uncontaminated by any industrial or commercial activity. 5 facilities

The EPAs 1373 151 rationale for these exemptions is 4 Discharges of irrigatioii return flow such as

that in order to conserve the Agencys enforcement resources tailwater tile drainage surfaced ground water flow

for more significant point sources of pollution it is necessary
or bypass water operated by public or private

to exclude these smaller sources of pollutant discharges from organizations or individuals if 1 There is a point

the permit program.
source of discharge e. g. a pipe ditch or other defined

or discrete conveyance whether natural or artificial

5 40 C.F.R. s 125.4 1975 and 2 the return flow is from land areas of more than

The following do not require an NPDES permit 3000 contiguous acres or 3000 non-contiguous acres

f Uncontrolled discharges composed entirely of storin which use the same drainage system and
runoff when these discharges are uncontaminated 5 Discharges from any agricultural or silvicultural

by any industrial or commercial activity unless the
activity which have been identified by the Regional

particular storm runoff discharge has been identified
Administrator or the Director of the State water

by the Regional Administrator the State water
pollution control agency or interstate agency as a

pollution control agency or an interstate agency as a
significant contributor of pollution.

significant contributor of pollution. It is anticipated

that significant contributors of pollution will be

identified in connection with the development of plans

pursuant to section 303e of the Act. This exclusion

applies only to separate storm sewers. Discharges from

combined sewers and bypass sewers are not excluded.

j Discharges of pollutants from agricultural and

silvicultural activities including irrigation return flow

and runoff from orchards cultivated crops pastures

rangelands and forest lands except that this exclusion

shall not apply to the following

1 Discharges from animal confinement facilities if

such facility or facilities contain or at any time during

the previous 12 months contained for a total of 30 days

The National Resources Defense Council Inc. NRDC
sought a declaratory judgment that the regulations are

unlawful under the FWPCA. Specifically NRDC contended

that the Administrator does not have authority to.exempt any

class ofpoint source from the permit requirements of s 402. It

argued that Congress in enacting ss 301 402 of the FWPCA
intended to prohibit the discharge ofpollutants from all point

sources unless a permit had been issued to the discharger

under s 402 or unless the point source was explicitly exempted

from the permit requirements by statute. The District Court

granted NRDCs motion for summary judgment. It held that

the FWPCA does not authorize the Administrator to exclude

ý

-._u c Mý w ýýlý. U.S. GC
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any class of point sources froin the permit program. NRDC

v. Train 396 F.Supp. 1393 D.D.C.1975. The EPA has Appellants concede that if the regulations are valid itmust

appealed to this court. It is joined on appeal by a number of be because they are authorized 1374 152 by s 402

defendant-intervenors National Forest Products Association none of the other sections listed in s 301a afford grounds for

NFPA National Milk Producers Federation NMPF and relieving the exetnpted point sources from the prohibition of

the Colorado River Conservation District.
6 s301.11

6 Briefs as amicus curiae were filed by the American Iron 11 Section 302 33 U.S.C. s 1312 Supp. V 1975 permits

and Steel Institute the State of Texas and the State of
the Administrator to set water quality related effluent

Washington Department of Natural Resources.
limitations or control strategies wheretechnology-based

limitations are inadequate. Section 306 33

This case thus presents principally a question of statutory

U.S.C. s 1316 Supp. V 1975 instructs the EPA

interpretation. EPA also argues that even if Congress intended
Administrator to promulgate standards of performance

for new sources of pollution constntcted after those

to include the pertinent categories in the pennit program the
standards are proposed. Section 307 33 U.S.C. s

regulations exeinpting thetn should be upheld on a doctrine
1317 Supp. V 1975 gives the EPA Administrator

of administrative infeasibility i. e. the regulations should be the authority to issue generally applicable effluent

upheld as a deviation from the literal ternvs of the FWPCA standards with respect to toxic substances and to

that is necessary to permit the Agency to realize the principal require pretreatment of some pollutants before their

objectives of the Act. introduction into treatment worlcs. By virtue of s 318

33 U.S.C. s 1328 Supp. V 1975 the Administrator

may permit the discharge of a specific pollutant or

1. LEGISLATIVE HISTORY
pollutants under bontrolled conditions associated with

The principal purpose of the FWPCA is to restore and
an approved aquaculture project under Federal or State

supervision. Section 404 33 U.S.C. s 1344 Supp. V
maintain the chemical physical and biological integrity

1975 gives the Secretary of the Army airthority to issue

of the Nations waters.
7

The Acts ultimate objective to permits for the discharge of dredged or fill material into

eliminate the discharge of pollutants into navigable waters the navigable waters at specified disposal sites.

by 1985 is to be achieved by means of two intermediate

steps As of July 1 1977 all point sources other than publicly Section 402 provides in relevant part that the Administrator

owned treathnent works were to have achieved effluent may after opportunity for public hearing issue a pennit for

limitations that require application of the best practicable the discharge of any pollutant or combination of pollutants

control technology. $ These same point sources tnust reduce notwithstanding section 301a upon condition that such

their effluent discharges by July 1 1983 to meet limitations
discharge will meet either all applicable requirements under

detennined by application of the best available technology
sections 301 302 306 307 308 and 403 of this Act or prior

9 to the taking of the necessary itnplementing actions relating

econotnically achievable for each category of point source.
to all such requirenients such conditions as the Adininistrator

7 33 U.S.C. s 1251a Supp. V 1975. determines are necessary to carry out the provisions of this

8 33 U.S.C. s 1311b1A Supp. V 1975.

Id. s 13 11 b2A.

Act.

The NPDES permit program established by s 402 is central to

the enforcement of the FWPCA. It translates general effluent

limitations into the specific obligations of a discharger. As

The technique for enforcing these effluent liinitations is
this court noted in NRDC v. Train 166 U.S.App.D.C. 312

straightforward. Section 301a of the FWPCA provides. 315 510 F.2d 692 695 1975 the Act relies primarilyon a

Except as in cotnpliance with this section and sections 302
permitprograin for the achieveinent of effluent limitations ..

306 307 318 402 and 404 of this Act the discharge of any
to attain its goals. The coimnents in floor debates of Senator

Muskie the leading Congressional sponsor of the Act makes

pollutant by any person shall be unlawful
lý

this clear.
12

10 Id. s 1311a.
12 The Administrator of the Environmental Protection

Agency is authorized to regulate discharge of pollutants

l%xRrNext i 2011 Tharnst.m Reuters. No tlairn tc oril.lanal
US Gr.7vernrrietii lVorks.
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14 S.Rep.No.92-414 92d Cong. lst Sess. 42 1971
reprinted in Legislative History at 1460 U.S.Code

Cong. Admin.News 1972 pp. 3668 3709.

1972 at 1259 Senate Public Works Comm. Print 1973
2 The EPA argues that since s 402 provides that the

hereinafter cited as Legislative History.
Administrator may .. issue a permit for the discharge of

-_-_-___.an-y-pollutant emphasis-added-he is- given-the-discretion-

The appellants argue that s 402 not only gives the
to exenipt point sources from the pennit requirements

Administrator the discretion to grant or refuse a permit but
altogether. This argument as to what Congress meant by

also gives him the authority to exempt classes ofpoint sources
the word may in s 402 is insufficient to rebut the plain

from the permit requirements entirely. They argue that this
language of the statute and the committee reports. We say

interpretation is supported by the legislative history of s 402
this with due awareness of the deference normally due the

and the fact that unavailability of this exemption power would
construction of a new statute by its implementing agency.

place unsnanageable administrative burdens on the EPA.
NRDC v. Train 166 U.S.App.D.C. at 326 510 F.2d at 706

see Zuber v. Allen 396 U.S. 168 192 90 S.Ct. 314 24

1 Putting aside for the moment the appellants administrative L.Ed.2d 345 1969 Udall v. Tallman 380 U.S. 1 16 85

infeasibility argument we agree with the District Court that S.Ct. 792 13 L.Ed.2d 616 1965. The use of the word may
the legislative history makes clear that Congress intended the in s 402 means only that the Administrator has discretion

NPDES permit to be the only means by which a discharger either to issue a permit or to leave the discharger subject to

from a point source may escape the total prohibition of s the total proscription of s 301. This is the natural reading and

301a. This intention is evident in both Committee Reports. the one that retains the fundamental logic of the statute.

In discussing s 301 the House Report stressed
Under the EPAs interpretation.the Administrator would have

Any discharge of a pollutant without a permit issued by the broad discretion to exempt large classes ofpoint sources from

Administrator under section 318 or by the Adininistrator or any or all requirements of the FWPCA. This is a result that

the State under section 402 or by the Secretary of the Army the legislators did not intend. Rather they stressed that the

under section 404 is unlawful. Any discharge of a pollutant
FWPCA was a tough law that relied on explicit mandates to

not in compliance with the conditions or limitations of such

a pennit is also unlawful.
13

a degree uncommon in legislation of this type. A statement

of Senator Jennings Randolph of West Virginia Chairman of

the Senate Committee responsible for the Act is illustrative.

13 H.Rep.No.92-911 92d Cong. 2d Sess. 100 1972

reprinted in Legislative History at 787. I stress very strongly that Congress has become very specific

on the steps it wants taken with regard to environmental

The Senate Report echoed this interpretation protection. We have written into law precise standards

and definite guidelines on how the environment should be

Section 301 clearly establishes that the discharge of
protected. We have done more than just provide broad

pollutants is unlawful. Unlike its predecessor prograin which
directives for administrators to follow....

permitted the discharge of certain amounts ofpollutants under

the conditions described above this legislation would clearly In the past too many of our environmental laws have

establish that ino one has the right 1375 r153 to pollute contained vague generalities. What we are attempting to do

that pollution continues because of technological limits not now is provide laws that can be administered with certainty

because of any inherent rights to use the nations waterways and precision. I think that is what the American people expect

for the purpose of disposing of wastes.
that we do.

15

The program proposed by this Section will be implemented

through permits issued in Section 402. The Administratorwill

have the capability and the mandate to press technology and

economics to achieve those levels of effluent reduction which

he believes to be practicable in the first instance and attainable

in the second.
14

15. 117 Cong.Rec. 38805 1971 reprinted in Legislative

History at 1272. See also the comments of Senator

Montoya on the original Senate bill.

Your committee has placed before you a tough bill. This

bQdy and this Nation would not have it be otherwise.

Our legislation contains an important principle of

psychology Men seldom draw the best from themselves
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unless pressed by circumstances and deadlines. This bill we do not have the teehnology to deal with irrigation

contains deadlines and it imposes rather tough standards runoff as contrasted to industrial pollution and if we

on industry municipalities and all other sources of begin making laws to control something that cannot be

pollution. Only under such conditions are we likely to handled with our given technological knowledge we

press the technological threshold of invention into new will be doing maiiy thousand farmers and ranchers a

and imaginative developments that will allow us to meet great disservice. In fact we will be doing the Federal

the objectives stated in our bill. Government a great disservice if we actually pass a

117 Cong.Rec. 388081971 reprinted in Legislative Federal water pollution control bill that cannot be fully

History at 1278. enforced.

118 Cong.Rec 10764-65 1972 reprinted in

There are innunierable references in the legislative history Legislative History at 651. The amendment was

to the effect that the Act is founded on the basic premise rejected.

that a discharge of pollutants without a pern-ut is unlawful

and that discharges not in cotnpliance with the limitations After dates set forth in s 301b a person must obtain

and conditions for a pennit are unlawful.
16

Even when
a permit and comply with its tenns in order to discharge

infeasibility arguments were squarely raised 1376 154 any pollutant. The conditions of the permit must assure that

any discharge complies with the applicable requirements

the legislature declined to abandon the pennit requirement. lý
of numerous sections including the effluent limitations of

We stand by our previous interpretation of the Acts schetne
section 301b

for the enforcement of effluent limitations NRDC v. Train 166 U.S.App.D.C. at 316 510 F.2d at 696

16 118 Cong.Rec. 10215 1972 Rep. Clausen emphasis added footnotes otnitted.

reprinted in Legislative History at 378. See e.

g. H.R.Rep.No.92-911 92d Cong. 2d Sess. 100 We also note that all the Supreme Court decisions referring

1972 reprinted in Legislative History at 787 to s 402 view the permit as the only means by which a point

SRep.No.92414 92d Cong. 1st Sess. 42-43 1971 source polluter can avoid the ban on discharges found ins

reprinted in Legislative History at 1460-61 118 301. Strictly speaking these expressions may be dicta for they

Cong.Rec. 10661 1972 Rep. Podell reprinted in do not touch directly on the interpretation of s402. Butthey

Legislative History at 574.
are at least a considered reading of what the Act appears to

17 The House rejected an amendment designed to avoid
mean

the problenis of including irrigation return flows in

In Train v. Colorado Public Interest Research Group
the permit program. Congressman Teno Roncalio of

Wyoming offered an amendment on the floor of the
Inc. 426 U.S. 1 96 S.Ct. 1938 48 L.Ed.2d 434 1976
Justice Marshall characterized the enforcement scheme of the

House that would have explicitly exempted irrigated

agriculture from the NPDES permit program.
FWPCA as follows

Mr. RONCALIO..

I offer my amendment so that a serious omission td
Effluent limitations are enforced through a permit prograni.

The discharge of pollutants into water iS unlawful without
H.R. 11896 can be corrected before we end up with

a law that would be virtually impossible to enforce. aLpennit issuedbytheAdtninistrator of the EPA or if a State

My amendment would specifically exempt irrigated
has developed a progratn that complies with the FWPCA by

ae culture from sections 301a 302 and 304 of the the State....

Federal Water Pollufion Control Act.

I thinkmy colleagues will agree that the type of salinity
Id. at 7 96 S.Ct. at 1941 footnote omitted.

problems created by irrigation runoff are simply not as

alarming as the more common pollutants discharged by
In EPA v. State Water Resources Control Board 426 U.S.

industrial and municipal facilities. Substantial salinity
200 96 S.Ct. 2022 48 L.Ed.2d 578 1976 the issue was

concentrations have little effect on recreational use of
whether federal installations were subject to state NPDES

water or its suitability for the propagation of fish. programs. Justice Whites majority opinion describes NPDES

My amendment is iiecessaiy Mr. thairman because at at 205 96 S.Ct. at 2025 footnote omitted

the present time we could not enforce pollution control

on irrigation systems. It is virtually impossible to trace

pollutants to specific irrigation lands making these

pollutants a nonpoint source in most cases. Second

Under NPDES it is unlawful for any person to discharge

a pollutant withotrt obtaining a pennit and complying with

its terms. An NPDES permit serves to transform generally

awNeXl C- 2011 Tiicanison Reuiers. No c9airn tc c3riclinal
U.S. GovernmnentWorks. 6
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applicable effluent limitations and other standards including

those based on water quality into the obligations including
A. Uniform National Effluent Limitations
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a timetable for compliance of the individual discharger EPA argues that the regulatory scheme intended under
and the Amendments provide for direct administrative and

Titles III and IV of the FWPCA requires first that the

judicial enforcement of permits.

Administrator establish national effluent limitations
18

and

In E. I. du Pont de Nemours v. Train 430 U.S. 112 97 second that these limitations be incorporated in the individual

--S.-Ct.-96551ZEd2d 204--1977 theCourt held that under _permits of disch_argers. EPA_ar-gues_th-at the establishment of

FWPCA the EPA can set uniform effluent limitations through such limitations is simply not possible with the type of point

industry-wide regulations rather than develop them on an sources involved in the 1973 regulations which essentially

individual basis during the permit issuance process. But the involve the discharge ofnuioff i. e. wastewaters generated by

Court per Justice Stevens clearly indicated I377 a x155 rainfall that drain over terrain into navigable waters picking

that those limitations were translated into obligations of the up pollutants along the way.

discharger through their inclusion in an NPDES permit. Id. at
18 See FWPCA s 50211 33 U.S.C. s 136211 Supp. V

119-20 97 S.Ct. 965.
1975

The term effluent limitation means any restriction

The wording of the statute le islative histo and recedentsg D precedents
by a State or the Administrator on

are clear the EPA Administrator does not have authority itiesuant rates and concentrations of chemicalq
to exempt categories of point sources from the pennit physical biological and other constituents which are

requirements of s 402. Courts may not manufacture for an discharged from point sources into navigable waters

agency a revisory power inconsistent with the clear intent the waters of the contiguous zone or the ocean

of the relevant statute. In holding that the FPC does not including schedules of compliance.

have authority to exempt the rates of small producers from

regulation under the Natural Gas Act the Supreme Court There is an initial question to what extent point sources are

observed involved in agricultural silvicultural and stonn sewer runoff.

The definition of point source in s 50214 including the

It is not the Courts role .. to overturn congressional
concept of a discrete conveyance suggests that there is

assumptions embedded into the framework of regulation room here for some exclusion by interpretation. We discuss

established by the Act. This i_s a proper task for the Legislature this issue subsequently. Meanwhile we assume that even
where the interest may be considered from thepublic taking into account what are clearly point sources there is

multifaceted points of view of the representational process. a problem of infeasibility which the EPA properly opens for

discussion.
FPC v. Texaco Inc. 417 U.S. 380 400 94 S.Ct. 2315 2327

41 L.Ed.2d 141 1974. EPA contends that certain characteristics of runoff pollution

make it difficult to promulgate effluent limitations for most

H. ADMINISTRATIVE INFEASIBILITY of the point sources exempted by the 1973 regulations

The appellants have stressed in briefs and at oral arguinent
The major characteristic of the pollution problem which is

the extraordinary burden on the EPA that will be imposed by generated by runoff .. is that the owner of the discharge

the above interpretation of the scope of the NPDES program. Point .. has no control over the quantity of the flow

The spectre of millions of applications for permits is evoked or the nature and amounts of the pollutarits picked up by

both as part of appellants legislative history argument that the runoff. The amount of flow obviously is unpredictable

Congress could not have intended to impose such burdens because it results from the duration and intensity of the

on the EPA and as an invitation to this court to uphold
rainfall event the topography the type of ground cover

the regulations as deviations from the literal terms of the
and the saturation point of the land due to any previous

FWPCA necessary to pennit the agency to realize the general
7378 156 rainfall. Similar factors affect the types of

objectives of that act. During oral argument we asked for pollutants which will be picked up by that runoff including

supplemental briefs so that the appellants could expand on the type of farming practices employed the rate and type

their infeasibility arguments. We consider EPAs infeasibility
of pesticide and fertilizer application and the conservation

contentions in turn. practices employed ..
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An effluent litnitation must be a precise number in order for it

to be an effective regulatory tool both the discharger and the

regulatory agency need to have an identifiable statidard upon

which to determirie whether the facility is in cotnpliance That

was the principal of the passage of the 1972 Amendments.
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decisionmakers worse off than they would have been

had they been able to agree collectively on adifferent

set of policies.

Stewart Pyramids of Sacrifice Problems of Federalism

in Mandating State Implementation of National

Environmental Policy 86 Yale L.J. 1196 1211 1977.

The classic account of the Tragedy of the Commons

Federal Appellants Memorandum on Impossibility at 7-8 can be foimd in Hardin The Tragedy of the Commons

footnote omitted. Implicit in EPAs contentions is the 162 Science 1243 1968. Hardin makes the point in the

premise that there must be a uniform effluent limitation prior context of sheep-grazing. Put simply even over-simply

to issuing a permit. That is not our understanding of the law.
Hardin shows that if no one is authorized to set limits to

preserve open pasture land as a whole allowing sheep

In NRDC v. Train we described the interrelationship of the to graze on that land may lead to serious overgrazing

effluent limitations and the NPDES permit program 166 as each herdsman thinks only of his own advantage.

U.S.App.D.C. at 327 510 F.2d at 707 footnotes omitted
The solution lies in some mandate from above or by

agreement with sanctions to compel conformance.

The Act relies on effluent limitations on individual

point sources as the basis of pollution prevention and But in NRDC v. Train it was also recognized that

eliinination. .. Section 301b contains a broad description permits could be issued before national effluent limitations

of phase one and phase two effluent limitations to be were promulgated and that permits issued subsequent to

achieved by July 1 1977 and July 1 1983 respectively. promulgation of unifonn effluent 1nnitations could be

The limitations established under section 301b are to be inodified to take account of special characteristics of

imposed upon individual point sources through permits issued subcategories of point sources.

under the National Pollutant Discharge Elimination System

NPDES established by section 402. Those permits are
Prior to the promulgation of effluent limitations under section

to contain schedules which will assure phased compliance
301 the director of a state program is instructed merely

with the effluent limitations no later than the final dates
to impose such terms and conditions in each pennit as

set forth in section 301b. Section 304b calls for the
he detennines are necessary to carry out the provisions

publication of regulations containing guidelines for effluent
of the Act. Once r7379 I57 an effluent limitation

limitations for classes and categories of point sources. These
is established however the state director and the regional

guidelines are intended to assist in the establishment of
EPA Administrator are required to apply the specified

section 301b limitations that will provide unifonnity in the
unifonn effluent 1nnitations modified only as necessary to

permit conditions imposed on similar sources within the same talce account of fundamentally different factors pertaining

category by diverse state and federal pennit authorities.
to particular point sources within a given class or category.

Any variation in the uniform limitations adopted for specific

As noted in NRDC v. Train the primary purpose of dischargers must be approved by the Administrator.

the effluent limitations and guidelines was to provide 166 U.S.App.D.C. at 330 510 F.2d at 710 footnotes

uniformity among the federal and state jurisdictions enforcing omitted.
. .

the NPDES program and prevent the Tragedy of the

Comrrions
19

that might result if jurisdictions can compete
Another passage in NRDC v. Train touches on the

for industry and development by providing more liberal
infeasibility problem. We noted that the statutory

limitations than their neighboring states. 166 U.S.App.D.C. at
framework is not so tightly drawn as to require guidelines

329 510 F.2d at 709. The effluent limitations were intended
for each and every class and category of point source

to create floors that had to be respected by state pennit
regardless of the need for uniform guidelines or to mandate

that all guidelines be published prior to December 31 1974
programs.

regardless of their quality or the burden that task would place

19 As one commentator has recently written
.tipo the agency. Id. at 320-21 510 F.2d at 710-11. In

The Tiagedy of the Commons arises in noncentralized
that case this court fully appreciated that fechriological and

decisionmaking under conditions in which the rational

but independent pursuit by each decisionmaker of
administrative constraints might prevent the Administrator

its own self-interest leads to results that leave all
from developing guidelines and corresponding unifonn

numeric effluent limitations for certain point sources anytime

wNpaxt tF 2011 Talrillsiory Reuters. No ciairn tt oricli.liýi
U.S. Gi3verrarrlenk Works.
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in the near future. The Administrator was deemed to have

the burden of demonstrating that the failure to develop
3 In sum we conclude that the existence of uniform

the guidelines on schedule was due to adininistrative
national effluent limitations is not a necessary precondition

or technological infeasibility. 166 U.S.App.D.C. at 333
for incorporating into the NPDES program pollution from

510 F.2d at 713. Yet the underlying teaching was that agricultural silvicultural and storm water runoff point

technological or administrative infeasibility was a reason for
sources. The technological or administrative infeasibility of

adjusting court mandates to the minimumextentnecessary
such limitations may result in adjustments in the permit

to realize the general objectives of the Act.
20

It is a number
programs as will be seen but it does not authorize the

of steps again to suggest that these problems afford the
Adininistrator to exclude the relevant point source from the

NPDES program.
Administrator the authority to exempt categories of point

sources from the NPDES program entirely. B. Alternative Permit Conditions uinder s 402a
20 In NRDC v. Train this court stated

A federal equity court may exercise its discretion to
EPA contends that even if it is possible to issue perinits

give or withhold its mandate in furtherance of the
without national effluent limitations I380 ýV58 the

public interest including specifically the interest in special characteristics of point sources of runoff pollution

effectuating the congressional objective incorporated in make it infeasible to develop restrictions on a case-by-case

regulatory legislation. We think the court may forebear basis. EPAs implicit premise is that whether limitations are

the issuance of an order in those cases where it is promulgated on a class or individual source basis it is still

convinced by the official involved that he has in good necessary to articulate any limitation in terms of a numerical

faith employed the utmost diligence in discharging his
effluent standard. That is not our understanding.

statutory responsibilities. The sound discretion of an

equity court does not embrace enforcement through 4 Section 402 provides that a permit may be issued

contempt of a partys duty to comply with an order that
upon condition that such dischar e will meet either all

calls him to do an impossibility.
applicable requirements under sections 301 302 306 307

166 U.S.App.D.C. at 333 510 F.2d at 713 footnotes 308 and 403 of this Act or prior to taking of necessary
omitted. For reasons stated in this opinion we conclude

implementing actions relating to all such requirements such
that to require the EPA Administrator to include

conditions as the Adininistrator determines are necessary to
silvicultural agricultural and storm sewer point sources

in the NPDES program is not to require him to do an
carry out the provisions of this Act. 33 U.S.C. s 1342a

impossibility.
Supp. V 1975 emphasis added. This provision gives EPA

considerable flexibility in fraining the permit to achieve a

With tiune experience and technological developinent more
desired reduction in pollutant discharges. The permit may

point sources in the categories that EPA has now classed proscribe industry practices that aggravate the problem of

as exempt may be amenable to national effluent limitations point source pollution.
21

achieved through end-of-pipe technology or other means of
21

pollution control. EPA has noted its own success with runoff

from mining operations

EPA has found that in the area of runoff from mining

operations there is sufficient predictability because of a

longer history of regulation and the relatively confined

nature of the operations that numerical limitations can be

established. Thus consistent with EPAs position stated

earlier that it will expand the permit program where

its capability of establishing effluent limitations allows

appropriate limitations have been created and the permit

program expaiided.

Federal Appellants Memorandum on Impossibility at 8.

That Congress did not regard numeric effluent

limitations as the only permissible limitation on a

discharger is supported by s 302a of the Act 33 U.S.C.

s 1312a Supp. V 1975

Whenever in the judgment of the Administrator

discharges of pollutants from a point source or group

of point sources with the application of effluent

limitations required under s 301b of the Act would

interfere with the attainment or maintenance of that

water quality in a specific portion of the navigable

waters which shall assure protection of public water

supplies agricultural and industrial uses and the

protection and propagation of a balanced population

of shellfish fish and wildlife and allow recreational

activities in and on the water effluent limitations

including alternative effluent control strategies for

such point source or sources shall be established
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which can reasonably be expected.to contribute to the Congresss clear mandate that all point sources have permits.

attainment or maintenance of such water quality. All that is required is that EPA makes full use of its

The emphasis has been added. interpretational authority. The existence of a variety of

options belies EPAs infeasibility arguments.

EPAs counsel caricatures the niatter by stating that
23 Affidavit of William H. McCredie Director Industrial

iecognition of any such authority would give EPA the power
Forestry of the NFPA Affidavit of Walter G. Gilbert

to instruct each individual farmer on his fanning practices. Cliief of the Municipal Operations Branch Municipal

Federal Appellants Memorandum on Impossibility at 12. Waste Water Systems Div. EPA Office of Air and

Any limitation on a polluter forces hitn to modify his conduct Water Programs.

and operations. For example an air polluter may have a

choice of installing scrubbers burning different fuels or 5 Section 402 does not explicitly describe the necessary

reducing output. Indeed the authority to prescribe limits
scope of a NPDES pennit. The most significant requirement

consistent with the best practicable technology may be
is that the permit be in compliance with limitation sections of

tantamount to prescribing that technology. Of course when the Act described above. As a result NRDC and the District

alternative techniques are available Congress intended to Court have suggested the use of area or general permits. The

give the discharger as much flexibility as possible in choosing Act allows such techniques. Area-wide regulation is onewell-his
mode of conipliance. See e. g. H.Rep.No.92-911 92d established means of coping with administrative exigency.

Cong. 2d Sess. 107 reprinted in Legislative History at An instance is area pricing for natural gas producers which

794. We only indicate here that when numerical effluent the Supreme Court iipheld in Pemlian Basin Area Rate Cases

limitations are infeasible EPA may issue permits with
390 U.S. 747 88 S.Ct. 1344 20 L.Ed.2d 312 1968.24

conditions designed to reduce the level of effluent discharges A more dramatic example is the administrative search

to acceptable levels. This may well mean opting for a gross
warrant which may be issued on an area basis despite the

reduction in pollutant discharge rather than the fine-tuning
normal Fourth Amendment requirement ofprobable cause for

suggested by nunierical limitations. But this ambitious statute
searching specific premises. Camara v. Municipal Coiut 387

is not hospitable to the concept that the appropriate response U.S. 523 87 S.Ct. 172718 L.Ed.2d 930 1967
to a difficult pollution problem is not to try at all.

24 In Permian Basin the Supreme Court observed

It. may be appropriate in certain circumstances for the EPA The Commission has asserted and the history of

to require a permittee simply to monitor and report effluent producer regulation has confirmed that the ultimate

achievement of the Commissions regulatory pnrposes

levels EPA manifestly has this authority.22 Such permit
may easily depend upon the contrivance of more

conditions might be desirable where the fitll extent of the
expeditious administrative methods. The Commission

pollution problem is not lcnown.
believes that the elements of such methods may

22 FWPCA s 402a3 b2B 33 U.S.C. s 1342a be found in area proceedings. Considerations of

3 b2B Supp. V 1975. EPA concedes that it feasibility and practicality are certainly germane to the

has this authority. Federal Appellants Memorandum on issues before us.... We cannot in these circumstances

Impossibility at 14.
conclude that Congress has given authority inadequate

to achieve with reasonable effectiveness the purposes

C. General Permits
for which it has acted.

390 U.S. at 777 88 S.Ct. at 1365.

Finally EPA argues that the number of permits involved in

the absence of an exeinption authority will simply overwhelm In response to the District Courts order EPA proinulgated

the Agency. Affidavits filed with the District Court indicate regulations that make use of the general pennit device. 42

for example that the number of silviculture point sources Fed.Reg. 6846-53 Feb. 4 1977. The general permit is

may be over 300000 and that there are approximately addressed to a class of point source dischargers subject to

100000 separate stonn sewer point sources.23 We are
notice and opportunity for public hearing in the geographical

and must be sensitive to 1381 159 EPAs concerns
area covered by the permit. Although we do not pass on

of an intolerable permit load. But the District Court and
the validity of the February 1977 regulations they serve to

the various parties have suggested devices to mitigate the dilute an objection of wholesale infeasibility.
25

burden to acconnnodate within a practical regulatory scheme

Mý..ýti2011 TC13itIsCti Rr3late3S No C$r32Y71 to iCICsCi3i U.S. Government Works. 10
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25 It is also of some albeit limited significance that

the House Committee on Government Operations

found EPAs administrative problems with applying

the permit program to animal feedlots grossly

exaggerated. It was of the opinion that the

Administrator did not have authority to exempt point

sources from the NPDES program. H.Rep.No.93-1012
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federal court to reject a States legislative choices in

regulating air pollution even though Congress plainly

left with the States so long as the national standards

were met the power to determine which sources

would be burdened by regulation and to what extent.

Technology forcing is a concept somewhat new to our

national experience and it necessarily entails certain--- ----risks.-BufCongress considered those risks in passin93d Cong.2d-Sess 1530 1974. g

the 1970 Amendments and decided that the dangers

Our approach is not fairly subject to the criticism that it

posed by uncontrolled air pollution made them worth

taking. Petitioners theory would render that considered
elevates form over substance that the end result will look very

legislative judgment a nullity and that is a result we
much like EPAs categorical exemption. It is the fanction of

refuse to reach.

the courts to require agencies to comply with legislative intent 427 U.S. at 268-69 96 S.Ct. at 2531 footnote

when that intent is clear and to leave it to the legislature to
omitted. See also Wilderness Society v. Morton 156

make adjustments when the result is counterproductive.
26

At U.S.App.D.C. 121 171 479 F.2d 842 892 1973

the same time where intent on an issue is unclear I382 cert. denied 411 U.S. 917 93 S.Ct. 1550 36 L.Ed.2d

t fi1 we are instructed to afford the administering agency
309 quoting United States v. City and County of San

the flexibility necessary to achieve the general objectives of
Francisco 310 U.S. 16 31-32 60 S.Ct. 749 84 L.Ed.

the Act. Weinberger v. Bentex Pharmaceuticals Inc. 412
1050 1940 We cannot accept the contention that

administrative rulings such as those relied on can thwart
U.S. 645 653 93 S.Ct. 2448 37 L.Ed.2d 235 1973 United

the plain purpose of a valid law.
States v. Southwestern Cable Co. 392 U.S. 157 177-78 88

S.Ct. 1994 20 L.Ed.2d 1001 1968 Permian Basin Area
There is also a very practical difference between a general

Rate Cases 390 U.S. 747 780 88 S.Ct. 1344 20 L.Ed.2d
permit and an exemption. An exeinption tends to become

3.12 1968. These lines of authority conjoin in our approach.
indefinite the problem drops out of sight into a pool of

We insist as the Act insists that a permit is necessary the
inertia unlikely to be recalled in the absence of crisis or a

Adininistrator has no authority to exempt point sources from
strong political protagonist. In contrast the general or area

the NPDES program. But we concede necessary flexibility
permit approach forces the Agency to focus on the problems

in the shaping of the permits that is not inconsistent with the
f fi

ciear terms of the Act
o speci c regions and requires that the problems oi the

region be reconsidered at least every five years the maximum
26 The Supreme Court recently reiterated this instruction

duration of a permit.
27

in Union Electric Co. v. EPA 427 U.S. 246 96 S.Ct.

2518 49 L.Ed.2d 474 1976. There the Court held that 27 33 U.S.C. s 1342a3 b1B Supp. V 1975.

the EPA Administrator could not consider claims of

technological oreconomic infeasibility when approving D. Other Interpretational Powers

state implementation plans under the Clean Air Act

Amendments of 1970 42 U.S.C. ss 1857a-18571 6 Many of the intervenor-appellants appear to argue that

1970. Such claims were held only to be cognizable the District Court should be reversed because the categories

by the states in the plan design stage or by the
exempted by EPA are nonpoint sources and are not in fact

Administrator when drawing up compliance orders.

point sources. 28 We agree with the District Court that the
Justice Marshall writing for the Court emphasized that

federal courts are not to ignore clear expressions of
power to define point and nonpoint sources is vested in EPA

Congressional intent in order to accommodate claims of
and should be reviewed by the court only after opportunity

for full agency review and examination. 396 F.Supp at
technological or economic infeasibility.

Allowing such claims to be raised by appealing the 1396. The only issue precisely confronted by all the parties

Administrators approval of an implementation plan .. and properly framed for our consideration is whether the

would frustrate congressional intent. It would permit a Administrator has authority to exempt point sources from the

proposed plan to be struck down as infeasible before it NPDES program. We also think that we should for similar

is given a chance to work even though Congress clearly reasons not consider at this time the appropriate definition of

contemplated that some plans would be infeasible when discharge of any pollutanf as used in s 402. The American

proposed. And it would permit the Administrator or a Iron and Steel Institute as amicus curiae has pressed upon
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us the argument that the term discharge as used in s 402

was intended to encompass only volitional flows that add

pollutants to navigable waters. Most forms of runoff it is

argued do not involve volitional flows.

28 This appears to be the positioii of the Colorado River

Water Conservation District and the NFPA with respect

to silvicultural activities and NMPF less obviously

witli respect to small dairy farms.

We would put in the same category EPAs contention

that the exempY categories are best handled under

the areawide waste treatment management plaiming

process of s 208 of the FWPCA 33 U.S.C. s 1288

Supp. V 1975. By its terms that section is concerned

with areawide waste treatment plans that identify and

control agriculturally and silviculturally relatednon-poiiitsources of pollution. Id. s 1288b2F.

Received

July 29 2011

commission or

-state mandate

29 See e. g. 118 Cong.Rec 10235 1972 Rep. Ichord

reprinted in Legislative History at 428.

So ordered.

MacKINNON Circuit Judge concurring

I concur in the very sound and practical construction set fotth

in the foregoing opinion. Any person concerned with the

actual application and enforcement of laws would necessarily

be concerhed by the application of the relevant legislation to

all point sources in agriculture and particularly to irrigated

agriculture. Concern would also lie in the congressional

admission that present technology is niadequate to enable

our citizens to meet the standards and deadlines the Act

imposes in passing the law Congress was relying on the

future invention of new and imaginative developments

7 We assume that FWPCA however tight in some respects that will allow us to meet the objectives of our bill.
1

In

leaves some leeway to EPA in the interpretation of that gamblirig.parlance Congress in enacting the law was betting

statute and in that regard affords the Agency some means to on the come. It is relying on our citizens in the near future

consider matters of feasibility. However for reasons already to develop the complex technology to meet all the laws

noted we do not consider these particular contentions as to standards and objectives on time. The difficulty with that

interpretation on the merits. approach is that the hopes of Congress in this respect like

that of any gambler might not be realized. The agency inthis

III. CONCLUSION case however has shown that it takes a realistic view of both

the situation and the task ofineeting the difficult requirements

8 As the Supreme Court recently stated in a FWPCA case and objectives of the Act. I sincerely hope that the ability

the question ...i 161 1383 not what a court thinks of the agency to issue section 402 pennits including gerieral

is generally appropriate to the regulatory process it is what area permits
2

will permit it to meet the present and fature

Congress intended ... E. I. du Pont de Nemours Co. compliance problems posed by the Act in a practical way.

v. Train 430 U.S. 112 138 97 S.Ct. 965 980 51 L.Ed.2d
I Comments of Senator Montoya 117 Cong.Rec. 38808

204 1977. We find a plain Congressional intent to require 1971 quoted in courts opinion at 12 reprinted in

permits in any situation of pollution from point sources. We
Legislative lEstory at 1278.

also discern an intent to give EPA flexibility in the structure

of the pennits in the form of general or area permits. We are 2 As an example an area permit with appropriate

conditions and modifications could issue for the
aware that Congress hoped that more of the NPDES permit

pý p
agricultýiral point sources w.itfiin tlie Grarid River

ro am would be administered by the states at this oint.
29

Irrigation District or the watershed of the Roaring Fork

But it also made provision for continuing EPA administration.
River and tributaries etc.

Iinagination conjoined with determination will likely give

EPA a capability for practicable adininistration. If not the
Parallel Citations

remedy lies with Congress. -

10 ERC 2025 186 U.S.App.D.C. 147 8 Envtl. L. Rep. 20028

End of Document U 2011 Thomson Reuters. No claim to original U.S. Governrrient Works.

ýeKt ý 2011 Tf1C1mSCfl Reijli.-s. No dc3En 1c Crigina LT.S. Government WoEkS. 12
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single numeric criterion for dioxin that protected against all

identifiable effects to human health aquatic life and wildlife.

Affirmed.
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Before HALL and NIEMEYER Circuit Judges and BRITT
United States District Judge for the Eastern District of North

Carolina sitting by designation.

Opinion
No. 92-252o. Argued 3une

91993 Decided Dec. 22 i993
OPINION

Environmental group sued Environmental Protection Agency

EPA challenging EPAs dioxin criteria document and its

BRITT District Judge

approval of water quality standards of states of Maryland This appeal aiises out of consolidated suits brought by
and Virginia which allowed levels of dioxin which exceeded

the Natural Resources Defense Council NRDC and
EPAs own guidance criterion. The United States District Environmental Defense Fund EDF to challenge the
Court for the Eastern District of Virginia James R. Spencer

approval by the United States Environmental Protection
J. 770 F.Supp. .109 dismissed original count one of

Agency. .EP of state water quality 1398 standards
complaint with leave to amend and subsequently 806

implemented by Maryland and Virginia.l Specifically
F.Supp. 1263 granted EPA s motion to dismiss and for

roval of state
NRDC and EDF contest the approval of these state standards

partial summary judginent affirming EPAs app
2

water quality standards. Environmental groups appealed. The as they relate to dioxin.

Court ofAppeals Britt District Judge sitting by designation 1 NRDC sued EPA challenging the Maryland water

held that 1 district court applied correct legal standard quality standards and EDF sued EPA challenging the

in reviewing EPAs approval. of state dioxin standards 2 Virginia standards.

use of 6.5 grams of maximum residue fish per day as fish

consumption standard in approving states use of 1.2 parts

2 The term dioxin geneially encompasses a broad

range of closely-related toxic organic chemical

per quadrillion of dioxin was proper 3 approving use of
compounds. The specific dioxin compound at issue

5000 bioconcentration factor BCF for dioxin by states in
on this appeal is 2378-Tetrachlorodibenzo-p-dioxin

establishing water quality standards was not arbitrary and 2378-TCDD. It is highly probable that dioxin is4 states were not required under Clean Water Act to adopt a potent carcinogen. Dioxin is primarily a by-product
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of the chlorine bleaching of pulp associated with paper

manufacturing.

The district court below issued two published opinions

regarding this action Natural Resources Defense Council v.

EPA 770 F.Supp. 1093 E.D.Va.1991 NRDC I and

Natural Resources Defense Council v. EPA 806 F.Supp.

1263 E.D.Va.1992 NRDC II

In NRDC I the district court distnissed the original Count

One of the Complaint filed in the Maryland action and held

that EPA had discretion under the Clean Water Act CWA
or Act 33 U.S.C. 1251 et seq. whether to include

nuinerical criteria for all identifiable effects of dioxin and to

revise criteria wlien the latest available scientific knowledge

detnanded it. However the court allowed plaintiff NRDC an

opportunity to amend Count One of the Maryland complaint

to assert a claim solely under the Adininistrative Procedure

Act APA 5 U.S.C. 500 et seq. NRDC I 770 F.Supp.

at 1108-10.

In NRDC II the district court granted EPAs motions to

dismiss and for partial summary judginent. The court held

that EPA sufficiently reviewed the Maryland and Virginia

dioxin standards in accordance with the CWA and that EPA

did not abuse its discretion in detennining that Maryland

and Virginia relied on scientifically defensible assumptions

in setting dioxin standards. The district court also distnissed

amended Count One of the Maryland complaint on grounds

that NRDC failed to exhaust administrative remedies. NRDC

II 806 F.Supp. at 1277-78.

NRDC and EDF appeal the district courts decisions and make

the following assignments of error 1 that the district court

applied an incorrect legal standard in deciding whether EPA

properly approved the state water quality standards 2 that

the district court erred in affirnning EPAs approval of the

state dioxin standards and 3 that the district court erred in

dismissing both the original and amended Count One of the

Maryland cotnplaint. Finding no error we affirm.

I. FACTS

A full account of the facts can be found in NRDC I 770

F.Supp. at 1094-96 and NRDC II 806 F.Supp. at 1266-72.

For ease of reference this court summarizes thefacts as

follows On 11 September 1989 the Maryland Department

criterion of .001 ppq.
3

However MDE chose 11I399 this

1.2 ppq criterion because it had been based on the Food

and Drug Administrations FDA less conservative cancer

potency factor and because MDE felt that EPAs cancer

potency factor overestimated the. carcinogenic potential of

dioxin.4 After public hearings were held on the matter

Maryland adopted the 1.2 ppq standard and subtnitted it to

EPA for review and approval.

3 As explained fully by the district court numeric water

ciiteria uch as the 1.2 ppq and 0013 ppq standards are

based on an assessment of the dose of dioxin that may

cause harm and the dose to humans that can be expected

as a result of dioxin present in water. Six factors are

considered in determining the numeric dioxin criteria

1 cancerpotency 2 risk level 3 fish consumption

4 bioconcentration 5 water intake and 6 body

weight. See discussion infra. Of these factors the first

four are primarily at issue on this appeal.

The .001 ppq figure is taken from EPAs

dioxin criteria guidance docinnent Ambient Water

Ouality Criteria for 2378-Tetrachlorodibenzop-dioxin
published in 1984 1984 dioxin criteria

document. In this document EPA summarized the

scieritific information available in 1984 regarding

dioxin toxicity and provided useful information for

the states to use in adopting their own water quality

standards. EPA recommended that where bodies of

water are ilsed as a source for.both-drinking water

and edible fish a dioxin concentration of .001

ppq is desirable. This .001 ppq figure means

approximately speaking that one out of eveiy ten

million individuals faces an excess risk of cancer

exposure as a result of the waters dioxin content.

Thus a 1.2 ppq standard would mean that according

to EPAs assessment roughly one out of every ten

thousand individuals would face such exposure.

EPA relates to the court that itscancer potency factdr is

among the most conservative i.e the most protective

in the world. Other federal agencies including the

FDA and the Center for Disease Control CDC
adopted less conservative dioxin potency standards

because these agencies used different assumptions and

risk assessment metliodologies. Some foreign coimtries

such as Canada and the Netherlands have developed

estimates of cancer risk even less protective than that

used by the FDA or CDC.

of the Environment MDE sought to revise Marylands Similar events took place in Virginia. On 11 December

water quality standards to allow its waters to contain dioxin 1989 the Virginia State Water Control Board VSWCB
in the amount of 1.2 parts per quadrillion ppq an proposed to revise its water quality standards to include

atnount indisputably less protective than EPAs own guidance

iMr.ýA t-- 2011 ýiortisc3n R l.t. S. GovetrUtC-rt ltIcarks.
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the 1.2 ppq dioxin standard. After public hearings were

held VSWCB submitted its proposal to EPA for review and In an effort to meet the CWAs primary goal section 402 of

approval on 27 September 1990. the Act 33 U.S.C. 1342 establishes the National Pollutant

EPA approved the Maryland standard on 12 September

1990 and approved the Virginia standard on 25 February

1991. Accompanying each approval a Technical Support

Document TSD was issued by EPA and set out in detail

EPAs scientific review of MDEs and VSWCBs analysis in

deriving the 12 ppq standard. EPA concluded that Marylands

and Virginias use of the 1.2 ppq standard for dioxin was

scientifically defensible protective of human health and in

full compliance with the CWA.

Plaintiffs then initiated this suit in the district court to

challenge EPAs 1984 dioxin criteria docutnent and EPAs

approval of the Maryland and Virginia water quality

standards. As noted above the district court dismissed

original Count One of the Maryland complaint on grounds

that 304a of the CWA does not impose a mandatory duty

on EPA to develop numeric criteria for dioxin or to update its

1984 dioxin criteria document. NRDCI 770 F.Supp. at 1107.

After giving NRDC an opportunity to amend Count One the

district court dismissed the atnended count for lack of finality

and failure to exhaust adtninistrative remedies. NRDCII 806

F.Supp. at 1278. The district court also granted summary

judgment to EPA on the remaining claims holding that EPA
had not acted arbitrarily or capriciously in approving the state

water quality standards. Id. at 1277. This appeal followed.

II. ST.4TUTRYSCHEME

1 The main purpose of the CWA is to restore and

maintain the chemical physical and biological integrity of

the Nations waters by reducing and eventually eliminating

the discharge of pollutants into these waters. 33 U.S.C.

1251a Supp.1993. While the states and EPA share duties

in achieving this goal primary responsibility for establishing

appropriate water quality standards is left to the states. See

id. 1251b 1982 Chevron U.S.A. Inc. v. Hammond
726 F.2d 483 9th Cir.1984 cert. denied sub nom. Chevron

U.S.A. Inc. v. Sheffield 471 U.S. 1140 105 S.Ct. 2686 86

L.Ed.2d 703 1985 District of Columbia v. Schramm 631

F.2d 854 D.C.Cir.1980. EPA sits in a reviewing capacity of

the state-implemented standards with approval and rejection

powers only. 33 U.S.C. 1313c 1982 Supp.1993.

Water quality standards are a critical component of the

CWA regulatory scheme because such standards serve as

a guideline for setting applicable limitations in indiviclual

discharge permits.

Discharge Elimination System NPDES permitprogram.
5

Under this program permits are issued by either the EPA
or by states that have been allocated NPDES permitting

-authority
6--

Id. --1342--1982-Supp1993.-However a

states exercise of NPDES permitting authority is subject to

EPA approval. Id. 1342c d 1982 Supp.1993. All

NPDES permits must take 1400 into accounttechnology-basedeffluent limitations that reflect the pollution reduction

achievable based on specific equipment or process changes

without reference to the effect on the receiving water and

where necessary more stringent limitations representing the

level of control necessary to ensure that the receiving waters

attain and maintain state water quality standards. Id.

1311b 1982 1313c 1982 Supp.1993.

5 For a more thorough explanation of the NPDES

framework see Westvaco Corp. v. EPA 899 F.2d 1383

4th Cir.1990.

It is undisputed that Virginia and Maryland have been

given such authority.

Additionally the CWA requires each state to adopt water

quality standards for all waters of that state and to review

thetn at least every three years. Id. 1313a b c1
1982 Supp.1993. To adopt these standards states must

first classify the uses for which the water is to be protected

such as fishing and swimming and then each state must

determine the level of water quality necessary to protect

those uses. Thus the following three factors are considered

when adopting or evaluating a water quality standard 1
one or more designated uses of the state waters involved 2
certain water quality criteria expressed as numeric pollutant

concentration levels or narrative statements representing a

quality of water that supports a particular designated use and

3 an antidegradation policy to protect existing uses and high

quality waters. Id. 1313c2A Supp.1993 40 C.F.R.

131.

States are directed to adopt numerical water quality criteria

for specific toxic pollutants such as dioxin for which EPA
has published numerical criteria guidance under 33 U.S.C.

1314a if that pollutant can reasonably be expected to

interfere with the designated uses of the states waters. Id.

1313c2B Supp.1993. As mentioned previously states

must submit their new or revised water quality standards to

EPA for review. Id. 1313c2A Supp.1993. On review

each submission must contain at least six elements 1 use

2u ý. gia
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designations consistent with the CWA 2 a description of activity to deterinine whether the record reveals that a ratiorial

methods used and analyses conducted to support revisions of basis exists for its decisiori. Id.

water quality standards 3 water quality criteria sufficient

to protect the designated uses 4 an antidegradation policy
4 This court also is mindful that the CWA is a lengthy

5 certification of compliance with state law and 6 general
aild complex statute and that its mandate and policy often

information to assist EPA in deterniining the adequacy of the require the evaluation of sophisticated data. Reynolds Metal

scientific basis for standards that do not include the fishable/ Co. v. EPA 760 F.2d 549 558 4th Cir.1985. Of course

swimmable uses as set forth in 33 U.S.C. 1251a2. 40
in reviewirig EPAs actions here this court does not sit as

C.F.R. 131.6.
a scientific body ineticulously reviewing all data under a

laboratory inicroscope. Id. at 559. Nonetheless EPA must

EPA regulations also provide that states should develop fully and ablyexplain its course of inquiry its analysis and its

numerical criteria based on EPAs criteria guidance under reasoning and show that a rational connection exists between

304a of the CWA EPAs criteria guidance modified its decision-inaking process and its ultimate decision. Id.

to reflect site-specific conditions or other scientifically Tanners Council ofAm. Inc. v. Train 540 F.2d 1188 1191

defensible methods. 40 C.F.R. 131.11b1. Alternatively 4th Cir.1976.

states should establish narrative criteria or criteria based

on biomonitoring inethods if nuinerical criteria cannot be B. The District Courts Statutory Review of EPAs

ascertained or to supplement nuinerical criteria. Id.
Approval of the State Water Quality Standards

131.11b2
5 NRDC argues that the district court applied an incorrect

III. DISCUSSION legal standard in reviewing EPAs approval of the state dioxin

standards. To support this arguinent NRDC contends that

A. Standard ofReview on Appeal EPAs approval of the state dioxin standards is governed

principally by 303c of the CWA 33 U.S.C. 1313c.
2 As to the first and third issues on appeal that is whether

Errorwas committed so the argurnent goes when the district

the district court properly applied the correct legal standard
court focused not on 303c but on a policy statement

under the CWA in reviewing EPAs approval of the state contained in 101b of the CWA 33 U.S.C. 1251b
water quality standards and whether the district court erred

when it reviewed EPAs decision NRDC argues further

in dismissing both original and amended Count One of the
that the courts analysis was flawed because it extended

Maryland coinplaint this court will apply a de novo standard
excessive deference to EPAs decision and accordingly did

of review. Schatz v. Rosenberg 943 F.2d 485 489 4th not uphold the purposes of the CWA with respect tostate-Cir.199 1 cert. denied sub nom. Schatz v. Weinberg Grreen
implemented water quality standards as 101a and 303c

503 U.S. 936 112 S.Ct. 1475 117 L.Ed.2d 619 1992 see
direct it should do. Specifically NRDC suggests that under

also L.K. Comstock Co. v. United Engrs Constructors
sections 101a and 303c EPA has an independent duty

Inc. 880 F.2d 219 221 9th Cir.1989 explaining that
to objectively ensure that state water quality standards meet

principles of law applied to facts are reviewed de novo
the requirements of the CWA and that nothing in the CWA
allows EPA to defer to states on this issue. Stated differently

3 Regarding the secorid issue on appeal which is whether

the district court erred in affirming EPAs approval of the state
NRDC contends that the district court misunderstood its

dioxin standards it is undisputed that the correct standard
ýction in reviewing EPAs approval by according undue

of review is whether the agency action was arbitrary or

deference to that decision. In sum NRDC maintains that

capricious. The apphcable statute provides that an agencys
EPA as well as the district court had a duty under the CWA to

action such as the EPA action at issue here must be upheld
assert a more dominant role in the review process. The court

unless that action was arbitra
is unpersuaded.

ry capricious an abuse of

discretion or otherwise not in accordance with law. 5 U.S.C.
6 At the outset it is impoi-tant to note as the district court

7062A 1977. This is of course a highly deferential
correctlyfound that states have the primary role under 303

standard which presurries the validity of the agencys action.
of the CWA 33 U.S.C. 1313 in establishing water qualiy

Ethyl Corp. V. EPA 541 F.2d 1 34 D.C.Cir. en banc cert.
standards. Chevron U.S.A. Inc. 726 F.2d at 489. EPAs

denied 1401 426 U.S. 941 96 S.Ct. 2663 49 L.Ed.2d
sole function in this respect is to review those standards

394 1976. Thus this courts task is to scrutinize the EPAs
for approval. 33 U.S.C. 1313c 1982 Supp.1993.

2011
t 11C.i1
ý

3
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Appellants question the intensity of that review arguing that

EPA should not accord an overextended deference to the

states decisions with regard to its water quality standards.

EPA however asserts that its duty under the CWA is not

to determine whether the states used EPAs recommended

criterion but instead to review state water quality standards

-and-determine-whether-the-states-decision-is scientifically

defensible and protective of designated uses. See 40 C.F.R.

131.5a 131.6c 131.11a b. While the CWA

admittedly is less than crystal clear on this precise issue
7

the court realizes that it must give due weight to EPAs

interpretation and administration of this highly complex

statute particularly when its determination appears to be

reasonable and is supported by substantial evidence in the

administrative record. Shanty Town Assocs. Ltd. v. EPA 843

F.2d 782 790 4th Cir.1988.

7 Section 303c3 of the CWA 33 U.S.C. 1313c

3 provides that if the Administrator within sixty

days after the date of submission of the revised or

new standard determines that such standard meets the

requirements ofthe Act such standard shall thereafter

be the water quality standard for the applicable waters

of that State. 33 U.S.C. 1313c3 1982 emphasis

added.

In each Technical Support Document TSD issued by

the EPA the agency conducted an analysis regarding every

assumption used by Maryland and Virginia in deriving their

respective water quality standards. EPA independently found

that each factor and assumption was scientifically defensible.

In reviewing the criteria as a whole EPA 1402 also found

that they protected the uses that they were designed to protect

7 In light of this extensive agency review the court reiterates

that it does not sit as a scientific body and is not called

on to meticulously inspect each and every bit of technical

evidence. Reynolds Metal Co. 760 F.2d at 559. Rather the

courts function is to determine whether proper legal standards

were applied. The court agrees with EPA that its duty under

the CWA and the accompanying regulations is to ensure

that the underlying criteria which are used as the basis of

a particular states water quality standard are scientifically

defensible and are protective of designated uses. EPA and

the district court abided by that standard and appellants fail

to cite persuasive authority to the contrary.8 Furthermore

EPA adequately documented and explained its reasons for

approving the states water quality standards in the Technical

Support Documents attached to its final decisions and did not

merely rubber-stamp each states proposed standard.

Appellants contend that the district court committed

serious error in its reading and application of

Mississippi Commn on Natural Resources v. Costle

625 F.2d 1269 5th Cir.1980. See NRDC II 806

F.Supp. at 1273. We find this argument without merit

particularly because the district court cited Costle

-merely-as--a-r-eference-and--only-

for-the-proposition---thatthe CWA does not require uniformity among

states only compliance with its statutory mandate. Id.

While citation solely to Costle for this proposition may

be viewed as debatable the district court did not in

any other way rely on Costle to ultimately conclude

that EPA properly reviewed the Maryland and Virginia

standards. Any perceived error therefore would be

harmless. In any event the district courts reading of

Costle plays no part in our analysis.

We hold that the district court applied the correct legal

standard under the CWA in reviewing EPAs approval of the

state water quality standards at issue.

C. The District Courts Affirmance ofEPAs Approval of

the Maryland and Virginia Dioxin Standards

Appellants argue that the district courts affirmance of EPAs

approval of the Maryland and Virginia water standards should

be reversed primarily for two reasons. First they assert that

EPAs approval was arbitrary and capricious because it was

not based on all relevant factors ignored key aspects of the

record before it and failed to show a rational connection

between the facts found and the choices made. Second they

maintain that EPAs action was contrary to law because it did

not ensure as required by 303c of the CWA 33 U.S.C.

1313c that state standards were consistent with the CWA
that is that the standard protected all designated water uses.

Specifically NRDC attacks EPAs assessment of the

Maryland and Virginia standards regarding the first four

factors used in the nuineric dioxin criteria determination

namely 1 cancer potency 92 risk level
10 3 fish

consumption
l l

and 4 bioconcentration factor BCF. 12

Of these four NRDC emphasizes its challenge with respect

to the latter two factors fish consumption and BCF. NRDC
contends that these two factors when considered together

are important because they determine the ultiunate exposure

of an individual to dioxin while the remaining factors only

involve choices about risk or toxicity.

9 Cancer potency measures the strength of dioxins

potential to cause cancer.

C I .. w. ý w. N
..._.. 10966ý..
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10 Risk level is the projected risk of cancer incidence

among an exposed population ranging from one case in

ten million individuals to one case in 100000. NRDC

concedes that risk level generally is a state policy

choice and thus this factor is challenged the least by

NRDC.

11 Fish consumption predicts the amount ofdioxin-exposedfish cotisumed by a given population.

12 BCF predicts how many times greater the concentration

of a pollutant such as dioxin will be in the tissues

of living organisms such as fish as compared to the

concentration of that pollutant in the ambient water

in which the fish lives. According to its 1984 dioxin

criteria document EPA calculates a dioxin BCF of

5000.
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grams-of fish per day. No evidence was presented that the

subpopulations referred to are consutning mote than 6.5

grams per day of naaxinaum residue fzsh.

Appellants argue that the risk is especially high for the

Mattaponi and Patnunkey Native Ainerican peoples who

live near a major paper mill in Virginia and who it is

argued consume higher-than-average atnounts of fish. EPA

counters that the fish consumption of these subpopulations

is speculative at best that it is based on anecdotal evidence

and that there is no evidence that the fish that actually are

consumed are maxitnum residue fish. In fact EPA argues that

the Native Americans fish in the streams primarily for shad

and herring both of which are anadromous fish that spend a

large part of their lives in the oceans and migrate to the rivers

only at certain stages during their lives.

1. Fish Consumption The District Court concluded that the EPA in exercising its

judgment relied on scientifically defensible means to reach

8 EPA estimates on a national average that an individual reasoned judgments regarding fish consurription levels.

eats 6.5 grams of fish per 1403 day.
13

Maryland and NRDC 11 at 1276. We agree.

Virginia used this estimate inter alia in calculating the

1.2 ppq water quality standard. Appellants argue that by
2. Bioconcentration Factor BCF

affirrPiing EPAs approval of the states use of this estimate the
9 Based on EPA laboratory studies dioxin is more soluble

district court failed to require EPA to protect subpopulations
in fat tissues than it is in water. As a result it tends to

with higher than average fish consumption particularly accumulate in fish fat tissues at concentrations higher than

recreational and subsistence fishers. Specifically appellan ts those present in the water. By averaging the fat content of

contend that EPAs 6.5 grams per day fish consuinption factor
fish likely to be eaten by an exposed population a generic

underestimates the actual fish consuinption of subpopulations BCF can be calculated that reflects dioxins presence in fish

in Maryland and Virginia and therefoxe is not protective
as some multiple of its concentration in ambient water. In its

of a designated use. Appellants fizrther contend that EPAs
1984 dioxin criteria docunient EPA calculates a dioxin BCF

use of the 6.5 gratns per day fish consumption factor is

of 5000 for fish of average 3% lipid
14

content. Maryland
unsupported by the record and violates EPAs own policy

and regulations. They etnphasize that Maryland and Virginia
and Virginia used this BCF figure inter alia to derive their

are coastal states and as such are entitled-according to
numeric water quality criteria.

EPA recotnmendations-to higher than average values for fish 14 Lipid content refers to the level of fat found in a species.

coinsurnption.
Because dioxin is lipophilic it concentrates in fat

tissue to a greater degree than in other body parts.

13 This 6.5 grams per day estimate is based on a 1973-74

market survey data compiled by the National Ptuchase

Diary and the National Marine Fisheries Service.
Appellants challenge EPAs use and approval of a 5000

BCF. They essentially contend that the 5000 BCF figuTe
This rate includes consumption of all freshwater and

estuarine fish and shellfish both pollutant-bearing and
is outdated because the latest scientific research suggests

non-pollutant bearing. It does not include marine fish.
that a higher BCF should be used. Citing the adininistrative

record appellants emphasize that 1 EPA admits that

EPA points out that the 6.5 gratns per day value is not scientific literatLue and research has changed significantly

intended to represent total fish consumption but rather that
since preparation of the 1984 dioxin criteria document 2

subset of fish containing the maximum residues of dioxin EPA further adinits that BCF factors now range from 26000

permissible under state law. In setting this value EPA was to 150000 depending on test species 3 Virginia conducted

establisliing a national standard and was well aware that a state-specific study which revealed a BCF calculation

subpopulations might very well consutne more than 6.5 total
of 22000 and 4 Maryland refused to conduct such a

4 U. GCveiiles1% WCk.3. L3MClý i - 2011 Tl1aIlIsLf1 Reuters. No Llc1f471 ti iiiQ
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study. Appellants contend that taking all of these factors standards consist of designated uses of the navigable waters

into account EPA ignored all the current scientific data involved and the water quality criteria for such waters based

and simply defaulted x1404 to its old BCF assumption. upon such uses. That section also provides

Appellants argue that EPA acted arbitrarily and improperly

in not requiring a higher BCF especially when Virginia and
Such standards shall be such as to protect the public

Maryland chose less stringent factors for cancer potency and
health or welfare enhance the quality of water and serve

risk. We disagree.
the purposes of thischapter.Suchstandards_shalLbe--------

----established taking into consideration their use and value

Once again we are confronted with an area dominated by for public water.supplies propagation of fish and wildlife

complex scientific inquiry and judgment. Although EPA is recreational purposes and agricultural industrial and

aware that some recent BCF studies suggested a higher BCF other purposes and also taking into consideration their use

than 5000 EPA maintains that such results are inconclusive and value for navigation.

and that no compelling scientific evidence indicates that

a 5000 BCF is no longer within the range of scientific
Id

defensibility. We siinply are not in a position to second-guess
Reference to the regulations also is instructive A water

this technical decision by administrative experts. A review
quality standard

..
defines the water quality goals of a water

of the record does indicate that several more recent BCF
body or portion thereof by designating the use or uses to

studies have been conducted and that some have suggested a
be made of the water and by setting criteria necessary to

higher BCF however the court concludes that the best course
protectthe uses. 40 C.F.R. 130.3 131.2. The regulations

of action is to leave this debate to the world of science to
define criteria as elements of State water quality standards

ultimately be resolved by those with specialized training in

expressed as constituent concentrations levels or narrative
this field. Upon a careful review of the administrative record

statements representing a quality of water that supports a
we find no clear evidence showing that the 5000 BCF figure

particular use. When criteria are met water quality will
is not supported by sound scientific rationale. Accordingly

generally protect the designated use. Id. 131.3b. Section
we hold that EPA did not act arbitrarily in approving the

131.11a further provides that states must adopt those
BCF figure used by Maryland and Virginia and that EPA

water quality criteria that protect the designated use. Such
has made a rational connection between the facts found in

ia must be based on sound scientific rationale and must
the adininistrative record and its choice to approve the BCF

criter

figure. EPAs approval of the 5000 BCF will not be disturbed
contain sufficient parameters or constituents to protect tne

designated use. For waters with multiple use designations the

3. Protection of All Stream Uses criteria shall support the most sensitive use. Id. 131.11a.

10 Appellants next contend that the district court ratified
11 As previously indicated states should develop either

EPAs approval of the state dioxin standards without ensuring
numerical criteria 1405 based upon CWA guidance or

protection of all stream uses. Appellants suggest that when other scientific methods or narrative criteria if numerical

EPA adopted the 1.2 ppq standard it was required to
criteria cannot be established. Narrative criteria might also be

demonstrate that other stream uses were protected. They developed to supplement numerical criteria. Id. 131.11b.

maintain that EPA ignored.record evidence revealing that the Clearly the form of a particular states water criteria may

1.2 ppq standard could cause serious direct toxic effects be either numeric or narrative
15

depending upon the

to aquatic life and other wildlife that consume fish tainted designated use as the district court correctly recognized.

with dioxin. Appellants thus argue that EPA did not follow NRDCII 806 F.Supp. at 1277.

the CWA its regulations or its own guidelines by asserting
15 EPA has not established national numeric criteria

that the water quality criteria were intended to address only guidance for dioxin with respect to its effects on aquatic

one of the minimum statutory uses human health protection. life and wildlife.

Essentially appellants claim that states must adopt a single

criterion for dioxin that protects against all identifiable effects 12 In view of the above we find that use of the term

on human health aquatic life and wildlife. We disagree. criteria in CWA 303c2A and the regulations means

that states may adopt multiple criteria for the same pollutant.
Section 303c2A of the CWA 33 U.S.C. 1313c2

Thus where multiple uses are designated for a body of waterA Supp.1993 requires that new or revised water quality
there may be multiple criteria applicable to it as long as the
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criteria support the tnost sensitive use of that particular body and wildlife. Appellants have failed to cite any conviricing

of water. States have exclusive responsibility to designate authority showing that states have an obligation under

water uses. See 40 C.F.R. 131.10. However in deterrnining the CWA or its accompanying regulations to adopt a

these use designations states must take into account whether single numeric criterion for dioxin that protects against all

the body of water serves as a public water supply its role in identifiable effects to human health aquatic life and wildlife.

the protection and propagation of fish shellfish and wildlife

recreation in and on the water and agricultural industrial and D. Suminary

other uses including navigation. Id.

EPA avers that its review of the Maryland and Virginia

standards was limited exclusively to protection of human

health against any potential adverse effects both cancerous

and non-cancerous caused by dioxin. The TSDs reflect this

position. In reviewing the Virginia water quality standard

EPA stated

The Virginia criterion for dioxiin is designed to protect

hutnan health. Accordingly EPA has limited its review

to assessing the adequacy of the numeric criterion for

that purpose. Virginia did not subinit a criterion for

dioxin for the protection of aquatic life. Depending

on the circuinstances greater protection than is afforded

by Virginias 1.2 ppq criterion may be required for this

purpose. In the absence of a numeric criterion for dioxin

to protect aquatic life Virginias narrative criterion must

consistent with 40 C.F.R. 122.44d be interpreted in

individual permitting actions to prevent harm to aquatic

life.

J.A. at 280-81 footnote omitted. EPAs comments in the

Maryland TSD are similar

The Maryland criterion for dioxin is designed to protect

human health. Accordingly EPAs review is limited to

assessing the adequacy of the numeric criterion for that

purpose. In the absence of a numeric criterion for dioxin

to protect aquatic life Marylands narrative criteria must

be interpreted in individual permitting actions to prevent

harm to aquatic life. See COMAR 26.10.01.03.B.5b.

Depending on the circumstances greater protection than is

afforded by Marylands 1.2 ppq criterion may be required

for this purpose.

Id. at 314 footnote oinitted. Thus EPA duly acknowledged

that dioxin mayhave adverse effects on aquatic life. However

EPA also noted that application of existing separate narrative

criteria protecting such aquatic life and wildlife could require

more stringent controls in some cases than would be required

through use of the human health criteria alone.

EPA conducted an extensive review of the adequacy of

the states criteria to protect human health aquatic life

We fmd that EPAs review of the Maryland and Virginia

water quality standards was neither arbitrary nor capricious.

Each review conducted by EPA was supported by lengthy

highly scientific technical support documents explaining in

detail EPAs rationale in approving the 1.2 ppq standards.

EPA has satisfied this court that substantial evidence exists.

in the administrative record to support its decision and that

it acted 1406 rationally and in accordance with the CWA
and its regulations. We therefore refuse to upset either EPAs

decision to approve Marylands and Virginias adoption of the

1.2 ppq standard or the district court decision affinning the

same

E. The District Courts Dismissal of the Original and

Amended Count One of the Maryland Complaint

In original and amended Count One of the Maryland

complaint NRDC challenges EPAs water quality criteria as

a whole allegingthat EPA failed to issue and revise complete

water quality criteria for dioxin.

A. Original Count One

13 Original Count One of NRDCs complaint alleged that

EPA violated a nondiscretionary duty assigned to it by

304a of the CWA 33 U.S.C. 1314a
16

to issue water

quality criteria for dioxin that reflect the latest scientific

information and that address all identifiable effects on health

and welfare.17 The district court found that EPAs duty

was discretionary see NRDC I 770 F.Supp. at 1107 and

dismissed original Count One ruling that the citizens suit

provision 505a2 of the CWA 33 U.S.C. 1365a2
1982 Supp.1993 did not confer jurisdiction over NRDCs
claim. Id. at 1110.

16 Section 304a 33 U.S.C. 1314a 1982 provides in

pertinentpart that the EPA Administrator shall develop

and publish within one year after October 18 1972

and from time to time thereafter revise criteria for

water quality accurately reflecting the latest scientific

knowledge A on the kind and extent of all identifiable

effects on health and welfare including but not limited

to various forms of plant life wildlife and fish.

Met 20 11 C3111Sc3r1 Reu4ers No catCYi to Ciig iilt LJ . GfVE3C1r71e Cla LfV
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provision 505a2 of the CWA 33 U.S.C. 1365a

2 1982 Supp.1993 which permits citizens to

bring suit where there is an alleged failure of the

Administrator to perform any act or duty under the

CWA which is not discretionary.

--- Onappeal-NRDC maintains that EPA has a inandatory

Received

July 29 2011

commission on

state mandates

A arbitrary capricious an abuse of discretion or

otherwise not in accordance with law....

In making the foregoing determinations the court

shall review the whole record or those parts of it

cited by a party and due account shall be taken of

the rule of prejudicial error.

5 U.S.C. 706 1977.

laim th t h ldi ri iýCx Za c s a t e st ct court ssas dism ofý

duty to issue complete numerical water quality criteria

for dioxin and to revise such criteria based on the latest
amended Count One improperly. closed the door to further

scientific information. The district court conducted a plenary
judicial review of EPAs dioxin criteria. NRDC argues that the

exhaustive examination as to whether EPA had a mandatory
district courts analysis of this issue focused only on NRDCs
claim that EPA failed to revise its dioxin criteria based on new

duty to issue or revise numerical water quality criteria for

dioxin and concluded that it did not. We agree and therefore
scientific evidence. In light of this NRDC contends that the

district court erroneously failed to explain how NRDC wasaffirm dismissal of original Count One for the reasons

expressed by the district court in its thorough and well-
barred from challenging EPAs 1984 dioxincriteria document

reasoned opinion Natural Resources Defense Council v.

under the APA. Having reviewed relevant provisions of the

EPA 770 F.Supp. 1093 E.D.Va.1991 NRDC I.
APA and corresponding case law we are not persuaded.

2.. Amended Count One Section 704 of the APA provides in pertinent part that

an agency action made reviewable by statute and a
14 As part of its ruling in NRDC I the district court final agency action for which there is no other adequate

pennitted NRDC to amend Count One to challenge EPAs remedy in a court is subject to judicial review. A preliminary

actions solely under the APA. Id. at 1110 n. 14. NRDCs procedural or intermediate agency action or ruling not

amended complaint asserted such a claim under 5 U.S.C. directly reviewable is subject to review on the review of final

706 of the APA.18 EPA moved to dismiss amended Count agency action. 5 U.S.C. 704. Thus the key focus here is

One on grounds that the applicable statute of limitations had
whether EPAs actions.with respect to its 1984 dioxin criteria

run and that NRDC had failed to exhaust its adininistrative
document are final such that federal courts may exercise

remedies. Although the district court found that the applicable
their powers of review under the APA.

statute of limitations had not expired the court granted EPAs
In FTC v. Standard Oil Co. 449 U.S. 232 239-40 101

motion holding that because EPA was in the process of
S.Ct. 488 492-93 66 L.Ed.2d 416 1980 the Supreme

reviewing its dioxin criteria it had made a reviewable final
Court outlined several factors to consider in detennining

administrative decision. NRDC II 806 F.Supp. at 1278.
h h fi l h

18 Specifically NRDC alleged in amended Count One

that EPAs failure to issue and revise current numeric

criteria for dioxin was arbitrary capricious an abuse

of discretion and otherwise not in accordance with law

and constituted agency action unlawfully withheld or

unreasonably delayed in violation of 5 U.S.C. 706.

Pls. Am.Compl. at 21-22 J.A. at 71-72. Section 706

of the APA provides in relevant part

To the extent necessary to decision and when

presented the reviewing court shall decide all

relevant questions of law interpret constitutional

and statutory provisions and -determine the

meaning orapplicability of the terms of an agency

action. The reviewing courtshall-1compel agency action unlawfully withheld or

unreasonably delayed and

2 hold unlawful and set aside agency action

findings and conclusions found to be-

w et er an agency action is na . whet er the aciaon

is a definitive statement of the agencys position 2 whether

the action had the status of law and immediate compliance

with its terms was expected 3 whether the action had a

direct impact on the day-to-day business of plaintiff and 4
whether pre-enforcement challenge was calculated to speed

enforcement and prevent piecemeal litigation. An analysis of

these factors reveals that EPAs actions regarding its 1984

criteria document are not final within the meaning of the

APA.

Considering the first and second factors EPAs 1984 criteria

document is neither a definitive statement of its position

nor does it have the status of law compelling immediate

compliance with its terms. Although this document does serve

as an important reference manual to states as they develop

water quality criteria for dioxin we note that it does not
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does not constitute k1408 final agency action because it does

not compel action.

EPAs interpretation of the role the criteria play in the CWA Regarding the third factor the 1984 criteria does not affect the

regulatory process is illustrative Section 304a1 criteria
day-to-day business of NRDC for the reason that any practical

are not rules and they have no regulatory impact. Rather
effects will occur only when and if state-issued standards are

these criteria present scientific data and guidance on the
incorporated into enforceable NPDES permit limitations. It

enviromnental effect of polhitants which can be useful to
would therefore be entirely too speculative to presume that an

derive regulatory requirements based on the considerations
EPA criteria guidance will have any impact when it inay or

of water quality impacts. 45 Fed.Reg. 79319 1980. Also may not serve as the basis for state adoption and subsequent

informative is the language contained in the preface to the
EPA approval of a state water quality standard.

1984 criteria document
Finally with respect to the fourth factor we believe that

Water quality criteria represent a non-regulatory
to review EPAs actions at this stage when it currently is

scientific assessment of ecological effects. The criteria
engaging in a reassessment of its dioxin criteria would be

presented in this publication are such scientific premature and would foster unnecessary piecemeal litigation.

assessinents.... The water quality criteria adopted in
A waste of judicial resources is almost inevitable if we were

the State water quality standards could have the same
to allow an exhaustive review of EPAs current water quality

numerical limits as the criteria developed under section
criteria only to have EPA drastically overhaul its existing

304. However in many situations States may want to
water criteria with a completely new and different standard.

We therefore
adjust water quality criteria developed under section 304 to

hold that EPAs action with regard to its water

reflect local enviromnental conditions andhuman exposure
quality criteria for dioxin is not a reviewable final agency

patterns before incorporation into water quality standards.
action for purposes of the APA. Nothing in the record briefs

It is not until their adoption as part of the State water
or oral argument leads this court to believe that EPA has not

quality standards that the criteria become regulatozy.
been forthrightor has otherwise proceeded in bad faith with

regard to its reassessment of dioxin criteria. We trust and

1984 Dioxin Criteria Document at iii J.A. at 1051 emphasis expect that EPA will expedite its ongoing review of dioxin as

added. No compulsory language is included in this provision it has so conveyed in its briefs. We will not disturb this highly

of the 1984 criteria docuinent. It specifically states that technical adininistrative process at this point and instead

these water quality criteria are non-regulatory and that they will allow it an opportunity to i-un its course. See Hopewell

become regulatory only when a state adopts them. Until such Nursing Home Inc. v. Heclcley 784 F.2d 554 557-58 4th

time however a state may or may not choose to follow Cir.1986 Anaerican Gen. Ins. Co. v. FTC 496 F.2d 197 200

EPAs water quality criteria and the preface to the 1984 5th Cir.1974.

dioxin criteria document expressly acknowledges this. In

view of the above we conclude that the 1984 dioxin criteria
For the foregoing reasons the judginent of the district court is

document simply serves as a useful guide to assist the states
AFFIRNIED.

in developing their own respective water quality standards.

See American Paper Inst. Inc. v. EPA 882 F.2d 287 7th Parallel Citations

Cir.1989 holding that EPA Regions policy statement

37 ERC 1953 24 Envtl. L. Rep. 20496
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578 1976. Prior to 1972 federal water pollution laws relied

The United States Enviromnental Protection Agency EPA on water quality standards specifying the acceptable levels

required California to identify the Garcia River as a water of pollution in a States interstate navigable waters as the

body with insufficient pollution controls and as required
primary mechanism .. for the control of water pollution.

for waters so identified to set so-called total maxiinuin
Id. The pre-1972 laws did not however provide concrete

daily loads TMDLs-the significance of which we explain direction concerning how those standards were to be met in

later-forpollution entering the river. Appellants challenge the
the foreseeable future.

EPAs authority under the Clean Water Act CWA or the

Act 303d 33 U.S.C. 1313d to apply the pertinent In enacting sweeping revisions to the nations water pollution

identification and TMDL requirements to the Garcia River. laws in 1972 Congress began from the premise that the focus

The district court rejected this challenge and we do as well. on the tolerable effects rather than the preventable causes

of pollution constituted a major shortcoming in the pre

CWA 303d requires the states to identify and compile 1972 laws. Oregon Natural Desert Assoc. v. Dombeclc 172

a list of waters for which certain effluent limitations are F.3d 1092 1096 9th Cir. 1998 quoting EPA v. State Water

not stringent enough to implement the applicable water
Resources Control Board 426 U.S. 200 202-03 96 S.Ct.

quality standards for such waters. 303d1A. Effluent 202248 L.Ed.2d 578 1976. The 1972 Act therefore sought

limitations pertain only to point sources of pollution point to target primarily the preventable causes of pollution by

sources of pollution are those 111126 from a discrete
einphasizing the use of technological controls. Id. Oregon

conveyance such as a pipe or tunnel. Nonpoint sources of
Natural Res. Council v. United States Forest Serv. 834 F.2d

pollution are non-discrete sources sediment run-off from
842 849 9th Cir.1987.

tiinber harvesting for exainple derives from anonpoint

source. The Garcia River is polluted only by nonpoint At the sarne thne Congress decidedly did not in 1972 give

sources. Therefore neither the effluent limitations referenced up on the broader goal of attaining acceptable water quality.

in 303d nor any other effluent limitations apply to the CWA 101a 33 U.S.C. 1251a. Rather the new statute

pollutants entering the Garcia River. recognized that even with the.application of the mandated

technological controls on point source discharges water

The precise statutory question before us is whether the bodies still might not meet state-set water quality standards

phrase are not stringent enough triggers the identification
Natural. Res. Def. Council 915 F.2d at 1316-17. The 1972

requirement both for waters as to which effluent liinitations
statute therefore put in place mechanisms other than direct

apply but do not suffice to attain water qualitystandards and
federal regulation of point sources designed to restore and

for waters as to which effluent limitations do not apply at all maintain the chemical physical and biological integrity of

to the pollution sources impairing the water. We answer this
the Nations waters. 101a.

question in the affinnative a conclusion which triggers the

application of the statutory TMDL requirement to waters such In so doing the CWA uses distinctly different methods

as the Garcia River. to control pollution released from point sources and that

traceable to nonpoint sources. Oregon Natural Res. Council

1. STATUTORY BACKGROUND
834 F.2d at 849. The Act

directly inandates technological

controls to limit the pollution point sources may discharge

Resolution of the statutory interpretation question before into a body of water. Donibeck 172 F.3d at 1096. On

us discrete though it is requires a fainiliarity with the
the other hand the Act provides no direct mechanism to

history the structure and alas the jargon of the federal water control nonpoint source pollution but rather uses the threat

pollution laws. Natural Res. Def. Council v. EPA 915 F.2d and promise of federal 1127 grants to the states to

1314 1316 9th Cir. 1990. We therefore begin with a brief accoinplish this task id. at 1097 citations oinitted thereby

overview of the Act. recogniz ing preserv ing and protecting the primary

responsibilities and rights of States to prevent reduce and

A. The Major Goals and Concepts of the CWA eliminate pollution and to plan the development and use ..

of land and water resources ..... 101b.
Congress enacted the CWA in 1972 amending earlier federal

water pollution laws that had proven ineffective. EPA v. B. The Structure of CWA 303 33 U.S.C. 1313

California 426 U.S. 200 202 96 S.Ct. 2022 48 L.Ed.2d

rMpýýýý 2011 Tf1C331sof i ReLFCerw. No dain ii Cri.7Ylai L.S. Government WoCs. 2
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for which the effluent limitations required by section 301b
y 1A and section 301b1B of this title are not

Section 303 is central to the Acts carrot-and-stick approach
stringent enough to implement any water quality standard

to attaining acceptable water quality without direct federal
applicable to such waters. Id. The CWA defines effluent

regulation of nonpoint sources of pollution. Entitled Water
limitations as restrictions on pollutants discharged from

Quality Standards and Implementation Plans the provision
point sources. CWA 50211 33 U.S.C. 136211.

Section_301b1Anandates _application-ofthe best-- i ---
begins-by-spelling-out-the-statutory-requirements-for-cvater

quality standards Water quality standards specify a water
practicable control technology effluent limitations for most

taking
point source discharges while 301b1B mandatesbodys designated uses and water quality criteria

into account the waters use and value for public water
application of effluent limitations adopted specifically for

supplies propagation of fish and wildlife recreational
secondary treatment at publicly owned treatment works.

purposes and agricultural industrial and other purposes ...
301b1 33 U.S.C. 1311b1.

303c2. The states are required to set water quality
1 For waters identified pursuant to 303d1Athe

standards for all waters within their boundaries regardless of
303d1 list the states must establish the total maximum

the sources of the pollution entering the waters. If a state does d1 1 d TMD L f
not set water quality standards or if the EPA detennines that

ai y oa or pollutants identified by tne EPA as

the states standards do not meet the requirements of the Act
suitable for TMDL calculation. Z 303d1C. A TMDL

the EPA proinulgates standards for the state.. 303b c defines 1128 the specified maximumamount of a pollutant

3-4.
which can be discharged or loaded into the waters at issue

from all combined sources. Dioxin/Organochlorine Center

2. Section 303d Identification of.4reas with v. Clarke 57 F.3d 1517 1520 9th Cir.1995.
3

The TMDL
Insufficient Controls Maximum Daily Load 1 shall be established at a level necessary to implement the

applicable water quality standards ... 303d1C.
1 The complete text of sections 303d1A and C 2 The EPA has identified all pollutants under proper

reads
technical conditions as suitable for TMDL calculation.A Each State shall identify those waters within 43 Fed.Reg. 60662Dec. 28 1978.

its-boundaries for which the effluent limitations

required by section 1311b1A and section 3 The CWA does not define the term total maximum

1311b1B of this title are not stringent enough daily load. The term discharge refers only to

to implement any water quality standard applicable pollution emanating from point sources. Dombeck 172

to such waters. The State shall establish a priority
F.3d at 1097. The term loading refers to the addition

ranking for such waters taking into account the
of pollution into a body of water from either point or

severity of the pollution and the uses to be made nonpoint sources. 40 C.F.R.. 130.2e 2000.

of such waters. -

C Each State shall establish for the waters Section 303d2 in turirn requires each state to submit its

identified in paragraph 1A of this subsection 303d1 list and TMDLs to the EPA for its approval or

and in accordance with the priority ranking the
disapproval. If the EPA approves the list and TMDLs the

total maximum daily load for those pollutants state must incorporate the list and TMDLs into its continuing
which the Administrator identifies under section

planning process the requirements for which are set forth
1314a2 of this title as suitable for such

in 303e. 303d2. If the EPA disapproves either the
calculation. Such load shall be established at a

303d1 list or any TMDLs the EPA must itself putlevel necessary to implement the applicable water

quality standards with seasonal variations and a
together the missing document or documents. Id. The state

then incorporates any EPA-set list or TMDL into the stateswhich takes into account any lackmargin of safety

of knowledge concerning the relationship between continuing planning process. Id.

effluent limitations and water quality.

303d1A C.
Each state must also identify all waters not placed on its

303d1 list the 303d3 list and estimate

Section 303d1A requires each state to identify as areas
TMDLs for pollutants in those waters. 303d3. There is

with insufficient controls those watPr.q Wth tz hniaPe no requirement that the EPA approve the 303d3 lists or

the TMDLs estimated for those waters. Id.

w
ýý
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local plans for point and nonpoint source pollution reduction

The EPA in regulations has made more concrete the statutory and assessment of the impact of such measures on water

requirements. Those regulations in summary define water
quality all to the end of attaining water quality goals for the

quality limited segtnents-those waters that tnust be
nations waters.

included on the 303d1 list-as any segment qvhere

it is lcnown that water quality does not meet applicable

water quality standards and/or is not expected to meet
II. FACTUAL AND PROCEDURAL BACKGROUND

applicable water qualitystandards even after the application
A. The Garcia River TMDL

of the technology-based effluent litnitations required by

sections 301b and 306 33 U.S.C. 1316. 40 C.F.R. In 1992 California submifted to the EPA a list of waters

130.2j 2000 The regulations then divide TMDLs into
pursuant to 303d1A. Pursuant to 303d2 the

two types load allocations for nonpoint source pollution EPA disapproved Californias 1992 list because it omitted

and wasteload allocations for point source pollution. seventeen water segments that did not meet the water quality

130.2g-i see also p. 7919 infra Under the regulations standards set by California for those seginents. Sixteen of

states must identify those waters on the 303d1 lists as the seventeen water segtnents including the Garcia River

still requiring TMDLs if any required effluent limitation g
were impaired only by nonpoint sources of pollution. After

or other pollution control requirement including those for
California rejected an opportunity to amend its 303d1

nonpoint source pollution will not bring the water into
list to include the seventeen sub-standard segments the EPA

compliance with water quality standards. 130.7b 2000.4 again acting pursuant to 303d2 established a new

4 We review the regulations in greater detail below. 303d1 list for California including those segments on it.

California retained the seventeen segments on its 1994 1996

3. Continuing Planning Process
and 1998 303d1 lists.

5 California had however previously included on its

The final pertinent section of 303 303e requiring 303d1 list other waters polluted only by nonpoint

each state to have a continuing planning process gives sources of pollution.

sotne operational force to the prior information-gathering

provisions. The EPA may approve a states continuing California did not however establish TMDLs for the

planning process only if it will result in plans for segments added by the EPA. Environmental and fishennens

all navigable waters within such State that include groups sued the EPA iri 1995 to require the EPA to establish

inter alia effluent limitations TMDLs areawide waste TMDLs for the seventeen segments -and in a March 1997

managetnent plans for nonpoint sources of pollution and consentdecree the EPA agreed to do so. See Pacific Coast

plans for adequate implementation including schedules of Fishermens Assocs. v. Marcus No. 95-4474. According to

compliance for revised or new water quality standards. the terms of the consent decree the EPA set March 18 1998

303e3. as the deadline for the establishinent of a TMDL for the

Garcia River. When California missed the deadline despite

The upshot of this intricate scheme is that the CWA leaves

having initiatedpublic cominent on adraft TMDL and having
to the states the responsibility of developing plans to achieve

prepared a draft implementation plan the EPA established a

water quality standards if the statutorily-mandated point TMDL for the Garcia River. The EPAs TMDL differed only
source controls will not alone suffice while providing federal

slightly from the states draft TMDL.
funding to aid in the itnplementation of the state plans. See

1129 Dombech 172 F.3d at 1097 303e see also The Garcia River TMDL for sediment is 552 tons per square

319h 33 U.S.C. 1329h providing for grants to states mile per year a sixty percent reduction from historical

to combat nonpoint source pollution. TMDLs are primarily loadings. The TMDL allocates portions of the total yearly

informational tools that allow the states to proceed from load among the following categories of nonpoint source

the identification of waters requiring additional planning to pollution a tnass wasting associated with roads b tnass

the required plans. See Alaslca Center for the Environment wasting associatedwith timber-harvesting c erosion related

v. Browner 20 F.3d 981 984-85 9th Cir.1994. As such

TMDLs serve as a link in an impletnentation chain that

includes federally-regulated point source controls state or

to road surfaces and d erosion related to road and skid trail

crossings.

aff @ 2011 ThCniSCrl Re3.ETerS. No ýlairyl tC1 Cflgitlai U.S. G.vefYlYlesli Work5. 4tiýýp
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B. The Appellants

In 1960 appellants Betty and Guido Pronsolino purchased

approximately 800 acres of heavily logged timber land in

the Garcia River watershed. In 1998 after re-growth of the

forest the Pronsolinos applied for a harvesting permit from

the-California-DeparGmentof-ForestryForestry.-

In order to comply with the Garcia River TMDL Forestry

and/or the states Regional Water Quality Control Board

required among other things that the Pronsolinos harvesting

permit provide for mitigation of 90% of controllableroad-related
sediment run-off and contain prohibitions I130 on

removing certain trees and on harvesting from mid-October
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state mandates

that these additional restrictions included to comply with the

TMDL will cost Mr. Barr at least $962000.

C. Proceedings Below

On August 12 1999 the Pronsolinos the Mendocino County

Farm Bureau the California Farm Bureau Federation and

theAmerican-Faftri Bureau-Fýeiceration broughtthis action

pursuant to the Administrative Procedure Act 5 U.S.C.

702 704 in the District Court for the Northern District of

Califoniia against the EPA and two of its adtninistrators.

The Pronsolinos challenged the EPAs authority to impose

TMDLs on rivers polluted only by nonpoint sources of

pollution and sought a determination of whether the Act

authorized the Garcia River TMDL.

until May 1.6 The Pronsolinos forester estimates that the

large tree restriction will cost the Pronsolinos $750000.
The parties filed cross-motions for summary judgment. On

6 Specifically
6 2000 the district court entered final judginent in

fically the harvesting permit specified that the

Pronsolinos must a inventory controllable sediment
favor of the EPA. The Pronsolinos timely filed this appeal.

7

sources from all roads landings skid trails and

agricultural facilities by June 1 2002 b mitigate

90% of controllable sediment volume at road related

inventoried sites by June 1 2012 c prevent sediment

loadings caused by road construction d retain five

conifer trees greater than 32 inches in diameter at

breast height .. per 100 feet of all Class I and Class II

watercourses if the site lacks enough trees to comply

the five largest trees per 100 feet must be retained e
harvest only during dry rainless periods between May

1 and October 15 f refrain from constructing or using

skid trails on slopes greater than 40 degrees within 200

feet of a watercourse and g forbear from removing

trees from certain unstable areas which have a potential

to deliver sediment to a watercourse.

7 The American Forest Paper Association and

the California Forestry Association intervened as

intervenor-appellants. The Pacific Coast Federation

of Fishermans Association and the Association

of Metropolitan Sewerage Agencies intervened as

intervenor-appellees. The Pacific Legal Foundation

Forest Landowners of California and Oregon Lands

Coalition filed an amici curiae brief in support

of appellants. The States of California Oregon

Washington Delaware Maine Maryland and New

Jersey submitted an axnici curiae brief in support of

appellees. Westcas filed a brief as amicus curiae in

support of neither party but supporting reversal.

III. ANALYSIS

Larry Mailliard a member of the Mendocino County Farm

Bureau submitted a draft harvesting permit on February
A. Deference to the EPA

4 1998 for a portion of his property in the Garcia River
As this is a suimnary judgment case our review of the

watershed. Forestry granted a final version of the pennit
district courts decision is of course de novo. See Oregon

after incorporation of a 60.3% reduction of sediunent loading
Natural Res. Council 834 F.2d at 844. Harder to answer is

a requirement included to comply with the Garcia River

TMDL. Mr. Mailliards forester estimates that the additional
the question of the degree of deference we owe the EPAs

restrictions imposed to comply with the Garcia River TMDL
regulations and x113l decisions interpreting and applying

will cost Mr. Mailliard $10602000.
CWA 303.

2 3 The EPA argues that we owe deference to the
Bill Barr another member of the Mendocino County Farm

interpretation of 303 embodied in its regulations pursuant
Bureau also applied for a harvesting permit in 1998 for his

to Chevron U.S.A. Inc. v. Natural Res. Def. Council 467 U.S.
property located within the Garcia River watershed. Forestry

granted the permit after incorporation of restrictions similar
837 104 S.Ct. 2778 81 L.Ed.2d 694 1984. An agencys

to those included in the Pronsolinos permit. A forester states
statutory interpretation is entitled to Chevron deference if

Congress delegated authority to the agency generally to
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tnake rules carrying the force of law and
..

the agency by nonpoint sources of pollution-and the EPA so reads its

interpretation claitning deference was promulgated in the regulations.

exercise of that authority. Uaited States v. Mead 533 U. S.
8 In July 2000 the EPA published a final rule that among

218 226-27 121 S.Ct. 2164 150 L.Ed.2d 292 2001. If
many otherprovisions amends its regulations expressly

Chevron deference applies we must defer to the agencys to require the inclusion on 303d1 lists of waters

interpretation as long as it is reasonably consistent with the polluted only by nonpoint sources. 65 Fed.Reg. 43586

statute. Id. at 229 121 S.Ct. 2164. July 13 2000. As the EPA has published a final rule

delaying until August 30 2003 the effective date of the

The Pronsolinos urge an approach at the opposite erid of the July 2000 final rule 66 Fed.Reg. 53044 Oct. 182001
deference spectnnn asserting that the EPAs interpretation we do not consider the final niles amendments in our

should receive no deference at all because they maintain analysis.

the EPA has inconsistently interpreted 303d and has

not included its current interpretation in a regulation that 1132 The EPA regulations pertinent to 303d1 lists

has the force of law. In between Chevron deference and no and TMDLs focus on the attaimnent of water quality

deference however lies another possibility. The Supreme standards whatever the source of any pollution. For instance

Court in Mead recently clarified that agency interpretations the EPAs regulations define TMDLs as the sum of the

that do not qualify for Chevron deference may nonetheless individual WLAs wasteload allocations for point sources

merit deference pursuant to Skidmore v. Swift Co. 323 U.S. and LAs load allocations for nonpoint sources and natural

134 65 SCt. 161 89 L.Ed. 124 1944. 533 U.S. at 237 121 background. 40 C.F.R. 130.2i. Section 130.2 also defines

S.Ct 2164. Under Skidnaore we defer to the agencys position awasteload allocation as the portion of a receiving waters

according to its persuasiveness. Mead 533 U.S. at 221 121 loading capacity that is allocated to one of its existing or

S.Ct. 2164. Factors relevant to deterrriining persuasiveness future point sources of pollution 130.2h and a load

may include the agencys expertise care consistency and allocation as the portion of a receiving waters loading

formality as well as the logic of the agencys position. ld. at capacity that is attributed either to one of its existing or

228 121 S.Ct. 2164 citing Skidinore 323 U.S. at 139-40 future nonpoint sources ofpollution or to natural background

65 S.Ct. 161. Thus we must consider whether the EPAs sources 130.2g. The load allocation regulation also

interpretation is due Chevron deference as the EPA argues advises that if possible natural and nonpoint source loads

no deference as the Pronsolinos argue or altematively should be distinguished. Id. No reason appears why under

Skidnaore deference and if so to what extent. this TMDL definition the amount of either point source loads

or nonpoint source loads cannot be zero. If the wasteload

4 The EPA has the statutory authority to enact a rule carrying allocation is zero then the TNIDL would cover only the

the force of law as to the issue at hand. The CWA delegates
noripoint sources and natural background sources. So read

to the EPA the general rule-making authority necessary for
the regulation provides that a TMIDL can apply where there

the agency to carry out its functions under the Act. CWA
is no wasteload allocation for point source pollution. See

501a 33 U.S.C. 1361a. One of those functions is to
also e.g. 130.2 referencing the establishinent of TMIDLs

approve or disapprove the 303d1 list and aiiy required
for non-point source pollution 40 C.F.R. 130.7c1ii

TIVIDLs. 303d2. So the EPA has the delegated authority TIVIDLs must be established for all pollutants ttiatpreverit

to enact regulations cairrying the force of law regar.ding the
the attaininent of water quality standards.

identification of 303d1 waters and TMIDLs. See Mead

533 U.S. at 229 121 S.Ct. 2164. Section 130.7 evinces the same understanding. That

regulation directs states to identify those waters listed

The Pronsolinos do not contest the EPAs general rule-
pursuant to 303d1 that still require the establishment of

making authority but maintain that it has not been exercised TMDLs if

because no currently-operative EPA regulation expressly

precludes the Pronsolinos position that 303d1A and i Technology-based effluent limitations required by

C do not apply to rivers impaired only by nonpoint source sections 301b 306 307 or other sections of the Act

pollution.
8

The pertinent regulations do however reflect

the EPAs interpretation-that is that the statute requires the
ii More stringent effluent limitations including

prohibitions required .. and
identification on 303d1 lists of waters impaired only

S1 2011Thoniscirý Reuters No ziairn tc oricliriai U.S. Governrrýent Works. 6
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Consistent with long-standing EPA policy regulations
iii Other pollution control requirements e.g. best

and practice States should include waterbodies impaired

management practices required by local State or Federal
by nonpoint sources alone on 1998 section 303d1A

authority are not stringent enough to implement any water
lists.....

quality standards .. applicable to such waters.

In light of the current regulations and the agencys

130.7b1. Best management practices pertain to
understanding of those regulations as well as thedelegated- non-point sources of pollution. CWAý 208 33 U.S.C.-
authority of the EPA to interpret the CWA the EPAs

1288 CWA 319 33 U.S.C. 1329. So again
interpretation is entitledto Chevron deference. SeeMead 533

130.7 does not distinguish between sources of pollution U.S. at 226-27 121 S.Ct. 2164 see also Auer v. Robbins
for purposes of applying the TMDL requirement. Instead 519 U.S. 452 461 117 S.Ct. 905 137 L.Ed.2d 79 1997
control requirements applicable to either type of pollution

stating that an agency s interpretation of its own regulation is

receive equal treatment in the quest to achieve water quality
controlling unless plainly erroneous or inconsistent with the

standards.
regulation citations and internal quotation marks omitted.

Also consistent with application of the 303d1 listing 5 At the least however we owe the agencys interpretation

and TMDL requireinents to waters iinpaired only by nonpoint
substantial deference under Skidmore. Cf Mead 533 U.S. at

sources is the regulation addressing water quality standards.
237 n. 18 121 S.Ct. 2164 It is of course true that the limit

Section 130.3 explains that such standards serve the
of Chevron deference is not marked by a hard-edged rule..

dual purposes of establishing the water quality goals for a Section 303d is one of numerous interwoven components
specific water body and serving as the regulatory basis for

thattogether make up an intricate statutoryscheme addressing
establishinent of water quality-based treathnent controls and

technically complex environmental issues. Confronted with

strategies beyond the technology-based level of treathnent
an issue dependent upon and the resolution of which will

required ... 40 C.F.R. 130.3. One purpose of water
affect a complicated science-driven statute for which the

quality standards therefore-and not surprisingly-is to provide EPA has delegated regulatory authority we consider the

federally-approved goals to be achieved both by state controls EPAs interpretation of the isstie informative. See Mead
and by federal strategies other than point-source technology- 533 U.S. at 234 121 S.Ct. 2164 noting the specialized
based limitations. This purpose pertains to waters iinpaired experience and broader investigations and information

by both point and nonpoint source pollution. The regulations available to agencies and the value of uniformity in

addressing states water quality managementplans intended
administrative and judicial understandings of what a

to attain the promulgated water quality standards confirm
national law requires citations and internal quotation marks

this understanding. Such plans must include ainong other
omitted.

things TMDLs effluent limitations and nonpoint source

inanagement and control. 40 C.F.R. 130.6 einphasis Appellants maintain that we should instead ignore the

added. EPAs position arguing that the Agency has not consistently

interpreted the statute. We disagree with this characterization

In short the EPAs regulations concerning 303d1 of the EPAs position over the thirty-year period since the

lists and TMDLs apply whether a water body receives
enactment of the statute.

pollution ýI133 from point sources only nonpoint sources

only or a coinbination of the two. The EPA has issued The first regulations promulgated after the enactment of

directives concerning the states CWA 303d requirements the CWA in 1972 quite clearly required the identification

in conformity with this understanding of its regulations. See on 303d1 lists of waters polluted only by nonpoint

e.g.
Memorandum from Geoffrey Grubbs Director EPA sources. The EPA defined as a water qualitysegment-Assessmentand Watershed Protection Division to Water again those water bodies to be included on the 303d

Quality Branch Chiefs and TMDL Coordinators Aug. 13 1 list see 43 Fed.Reg. 60662 60665 Dec. 28 1978-any

1992 Section 303d1A applies equally to segments water where it is known that water quality does not meet

affected by point sources only a combination of point applicable water quality standards and/or is not expected

and nonpoint sources and nonpoint sources only. EPA to meet applicable water quality standards even after the

National Clarfying Guidance for 1998 State and Territory application of the effluent limitations required.... 40 C.F.R.

Clean Water Act Section 303d Listing Decisions 6 1997 130.2o1 1978 id. 1977 id. 1976 40 C.F.R.

-ý
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130.11d1 1975 id. 1974 id. 0973.9 In contrast the
is true that agency stance reflected a more general regulatory

EPA defined as an effluent limitation segment-those waters failure to enforce the 303 d requirements not a failure with

making up the separate 303d3 list
10

-any water where
regard only to waters impaired by nonpoint sources. Until the

early 1990s the EPA focused its attention almost entirely on
ý1134 it is known that water quality is meeting and will

the new point source technological controls to the exclusion
continue to meet applicable water quality standards or where

of 303d and the TMDL program. See Prorzsolino

there is adequate demonstration that water quality will meet
13

applicable water quality standards after the application of v. Marcus 91 F.Supp.2d 1337 1354 N.D.Ca1.2000

the effluent limitations required .. 40 C.F.R. 130.2o
citing United States General Accounting Office Water

2 1978 id. 1977 id. 1976 40 C.F.R. 130.11d2 1ollution More EPA Action Needed to Improve the Quality

1975 id. 1974 id. 1973.
11

Thus if a water seginent
ofHeavily Polluted Waters GAO Report to the Chairman

Subcommittee on Regulation and Business Opportunities
had not met or would not soon meet applicable water quality

Committee on Small Business Hoztse of Representatives
standards regardless of the source of pollution the EPA

required its ideritificationpiirsuant to 303d1A. In other
Jan.1989 see also id. at 1353-54describing the history of

words the EPA initially interpreted 303d exactly as it does
EPA enforcement action with respect to 303d Oliver A.

Houck The Clean Water Act TýL Program Ldw Policy

today.12 and Implementation 49-56 1999 The Clean WaterAct

9 The 1973 regulation differed in an insignificant way TMDL Program sariZe. We have not found and the

from the text quoted. Pronsolinos have not pointed to any statement by theEPA-10
Sectiori 303d3 provides

either in regulations or otherwise-that is inconsistent with the

For the specific purpose of developing
mterpretation the agency now espouses.

information each State shall identify all waters 13 The district court opinion in this case explains this

within its boundaries which it has rzot identified history as well as many other aspects of this case

under paragraph 1A and 1Bwaters for carefully and lucidly. We therefore refer to that opinion

which controls on thermal discharges are not at points rather than repeating its arialysis.

stringent enough for certain identified purposes

of this subsection and estimate for such waters the In short Congress entrusted to the EPA the responsibility

total maximum daily load with seasonal variations of approving or disapproving 303d1 lists bestowing

and margins of safety for those pollutants which
upon it the discretion that comes with sueh responsibility

the Administrator identifies under section 1314a
the EPA has specialized experience regarding the CWA

2 of this titleCWA 304a2 as suitable for
which this court lacks and the agency has consistently

such calculation and for thermal discharges at a
interpreted the provisions at issue. We conclude that the

level that would assure protection and propagation
EPAs interpretation is one to which we owe substantial

of a balanced indigenous population of fish

shellfish and wildlife.
Slcidmore 1135 deference at the very least. See Mead 533

303d3 emphasis added.
U.S. at 227-28 121 S.Ct. 2164.

11 Again tlie 1973 regulation differed insignificantly from

the quotation.

12 The EPA overhauled its regulations in 1979 and

provided almost no regulatory guidance as to the

requirements of 303d until the enactment in 1985 of

the current regulations. See 44 Fed.Reg. 30016 May 23

1979 repealing 40 C.F.R. part 130 see also 40 C.F.R.

35.1511-1d2 1979 35.1521-4a 1979.

In the end though it does nof much matter in this case

whether we review the EPAs position through the Chevron or

Skidmore/Mead prism. Under both the more and less rigorous

versions ofthe judicial review standard the Agencys position

is as the discussion below indicates more than sufficiently

supported by the statutory materials.

B. Plain Meaning and Structural Issues

1. The Competing Interpretations

The Pronsolinos nevertheless contend that the EPAs current

interpretation is an invention of the early 1990s. They point Section 303d1A requires listing and calculation of

out that until that time the EPA did not actively police the TNIDLs for those waters within the states boundaries for

requirement that states include on their 303d1 lists which the effluent liinitations required by section 301b1
waters polluted only by nonpoint source pollution. While that A and section 301b1B of this title are not stringent

F tlýIT1ýýr1

ý9ý1
i U.S. ý.aVýýriý7ie1. ýstý.3rývis



Pronscsiino v. Nastri 291 F.3d 1123 2002

54 ERC 1481 32 Envtl. L.. Rep. 2068902 Cal Daily Op.Serv. 4733..

enough to implement any water quality standard applicable

to such waters. 303d emphasis added. The precise

statutory question before us is whether as the Pronsolinos

maintain the term not stringent enough to implement ..

water quality standards as used in 303d1A must

be interpreted to mean both that application of effluent

limitations will not achieve water cuality standards and that

the waters at issue are subject to effluent limitations. As only

waters with point source pollution are subject to effluent

limitations such an interpretation would exclude from the

303d1 listing and TMDL requirements waters iinpaired

only by nonpoint sources of pollution.
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Dictionary Online 2001. Defining stringent as

rigorous or strict would lend support to the

Pronsolinos interpretation. If stringent means

thoroughgoing however 303d1A would

encompass the EPAs broader reading of the statute.

Also stringent enough may have a slightly different

meaning from stringent standing alone such as

--a3equate or sufficient.See I Legislative History of

the Water Pollution Control Act Amendments of 1972

at 792 1973 Legislative History H.R. Rep. 92-911

to accompany H.R. 11896 March 11 1972 using

the term are inadequate in place of not stringent

enough..

The EPA as noted interprets not stringent enough to
Placing the phrase in its statutory context supports this

implement .. water quality standards to mean not
conclusion. Section 303d begins with the requirement that

adequate or not sufficient .. to implement any water
each state identify those waters within its boundaries....

quality standard and does not read the statute as implicitly
303d1A. So the statutes starting point for the listing

containing a limitation to waters initially covered by effluent

project is a compilation of each and every navigable water
limitations. According to the EPA if the use of effluent

ýýithin the state. Then only those waters that will attain water
limitations will not implement applicable water quality

quality standards after application of the new point source
standards the water falls within 303d1A regardless of

technology are excluded from the 303d1 list leaving all

whether it is point or nonpoint sources or a combination of
those waters for which that technology will not implement

the two that continue to pollute the water.
any water quality standard applicable to such waters.

2. The Language and Structure of 303d 303d1A see American Wildlands v. Browner 260 F.3d

1192 1194 10th Cir.2001 Each state is required to

6 Whether or not the appellants suggested interpretation identify all of the waters within its borders not meeting

is entirely implausible it is at least considerably weaker water quality standards and establish TMDLs for those

than the EPAs competing construction. The Pronsolinos waters. citing 303d Pronsolino 91 F.Supp.2d at 1347.

version necessarily relies upon 1 understanding stringent The alternative construction in contrast would begin.with

enough to mean strict enough rather than thorough going a subset of all the states waterways those that have point

enough or adequate or sufficient
14

and 2 reading
sources subject. to effluent limitations and would result in a

the phrase not stringent enough in isolation rather than
list containing only a subset of that subset-those waters as to

with reference to the stated goal of implementing any
which the applicable effluent limitations are not adequate to

water quality standard applicable to such waters. Where
attain water quality standards.

the answer to the question not stringent enough for what 5 The Pronsolinos contention to. the contrary
is to implement any applicable water quality standard

notwithstanding no such odd reading of the statute is

the meaning of stringent should be determined by looking
necessary in order to give meaning to the phrase for which

forward to the broad goal to be attained not backwards at
the effluent limitations required by section 301b1A and

the inadequate effluent limitations. One might comment for
section 301b1B .. are not stringent enough. The EPA

example about a 1136 teacher that her standards requiring
interprets 303d1A to require the identification of any

good spelling were not stringent enough to assure good
waters not meeting water quality standards only if specified

writing as her students still used bad granunar and poor
effluent limitations would not achieve those standards. 40

logic. Based on the language of the contested phrase alone
C.F.R. 130.2j. If the pertinent effluent limitations would

then the more sensible coriclusion is that the 303d1
if implemented achieve the water quality standards but are

list must contain any waters for which the particular effluent
not in place yet there need be no listing and no TMDL

limitations will not be adequate to attain the statutes water
calculation. Id.

quality goals.

14 Stringent means rigorous strict thoroughgoing So construed the meaning of the statute is different than it

rigorously binding or coercive. Oxford English would be were the language recast to state only that Each

982
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State shall identify those waters within its boundaries .. water quality standards. Id. In other words Dioxin read

not meeting any water quality standard applicable to such 303d1A as applyingto all waters in the state not only to

waters. Under the EPAs construction the reference to the subset covered by certain kinds of effluent controls and

effluent limitations reflects Congress intent that the EPA it understood not stringent enough to mean not adequate

focus initially on iniplementing effluent limitations and only for or inapplicable to.

later avert its attention to water quality standards. See e.g.

1 Legislative History 171The Administrator should assign Nothing in 303d1A distinguishes the treatment ofpoint

secondary priority to 303 to the extent limited manpower
sources and nonpoint sources as such the only reference

and fanding may require a choice between a water quality
is to the effluent limitations required by 301b1.

standards process and early and effective implementation of

the effluent limitation-permit program. statement of Sen.

Muskie principal author of the CWA and the Chair of the

Senates Public Works Committee see also Environmental

Def. Fund Inc. v. Costle 657 F.2d 275 279D.C.Cir.1981

The 1972 CWA assigned secondary priority to thewater

quality standards and placed primary emphasis upon both

a point source discharge pennit program and federal

technology-based effluent limitations...... 15

15 The district court expressed the same point differently

The 1972 Act superimposed the technology-driven

mandate of point-source effluent limitations. To assess

the impact of the new strategy on the monumentalclean-up
task facing the nation Congress called for a list of

the uiifiiiished business expected to remain even after

application of the new cleanup strategy. Pronsolino

91 F.Supp.2d at 1347.

1137 Given all these language considerarions it is not

suiprising that the only time this court addressed the reach

of 303d1A it rejected a reading of 303d1A
similar to the one the Pronsolinos now proffer. In Dioxin

57 F.3d at 1526-27 the plaintiffs argued that the phrase not

stringent enough prohibited the EPA from listing under

303d1A and establishing TMDLs for toxic pollutants

until after the implementation and proven failure of 301b

1A best practicable technology effluent limitations.

Toxic pollutants however are not subject to best practicable

technology controls
16 but to more demanding best

available technology precisely because of their toxicity. Id.

16 Nor did the effluent limitations required by 301b1
B apply to the pollutants at issue.

So if the effluent liniitations required by 301b1 are

as a matter of law not stringent enougli to achieve

the applicable water quality standards for waters impaired

by point sources not subject to those requirements then

they are also not stringent enough to achieve applicable

water quality standards for other waters not subject to those

requireinents in this instance because they are impacted

only by nonpoint sources. Additionally the Dioxin court

applying Chevron deference upheld the EPAs interpretation

of 303d as requiring TMDLs where existing pollution

controls will not lead to attainment of water standards id.at

1527 see also 40 C.F.R. 130.7b a holding that directly

encompasses waters polluted only by nonpoint sourees

3. The Statutory Scheme as a Whole

The Pronsolinos objection to this view of 303d and of

Dioxin is in essence that the CWA as a whole distinguishes

between the regulatory schemes applicable to point andnon-pointsources so we must assume such a distinction in

applying 303d1A and C. We would hesitate in any

case to read into a discrete statutory provision something that

is not there because it is contained elsewhere in the statute.

But here the premise is wrong There is no such general

division throughout the CWA.

Point sources are treated differently from nonpoint sources

for many purposes under the statute but not all. In particular

there is no such distinction with regard to the basic purpose

for wliich the 303d list and TMDLs are compiled the

eventual attaimnent of state-defined water quality standards.

Water quality standards reflect a states designated uses for a

water body and do not depend in any way upon the source of

pollution. See 303a-c.

The court in Dioxin held that the EPA acted within its Nor is there any other basis for inferring froin the structure of

statutory authority in setting TMDLs for toxic pollutants the Act an iniplicit liinitation in 303d1A and C. The

even though the effluent limitations referenced by 303d statutory subsection requiring 1138 water quality segment

1A did not apply to those pollutants. Id. at 1528. The identification and TMDLs 303d appears in the section

court explained that since best practical technology effluent entitled Water Quality Standards and hnplementation

liinitations do not apply to toxic pollutants those liniitations Plans not in the immediatelypreceding section CWA 302

are as a matter of law not stringent enough to achieve 33 U.S.C. 1312 entitled Water Quality Related Effluent

.MOX if 2011 Thomson Retaiers. No ciNrn ic c3ri.lirlal U.S. Government Wtarks.
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Limitations. So the section heading does not suggest any

limitation to waters subject to effluent limitations. Porter v.
The CWA is replete with multiple listing and planning

Nussle 534 U.S. 516 122 S.Ct. 983 990 152 L.Ed.2d 12 requirements applicable to the same waterways quite

2002 The title of a statute and the heading of a section are
confusingly so indeed so no inference can be drawn from

tools available for the resolution of a doubt about the meaning
the overlap alone. See e.g. 208b 303d1A d1

of a statute. citation omitted.
B d3 e CWA 304l 33 U.S.C. 1314l CWA

314 33 U.S.C. _1324a 319a._Nor_arewe_willing__

A3ditionally 303d follows the subsections setting forth to draw the more discrete inference that the 303d listing

the requirements for water quality standards 303a-c- and TMDL requirements cannot apply to nonpoint source

which as noted above apply without regard to the source pollutants because the planning requirements imposed by

of pollution-and precedes the continuing planning process 208 and 319 are qualified ones-to the extent feasible

subsection 303e which applies broadly as well. Thus and to the maximum extent practicable-while the 303d

303d is structurally part of a set of provisions governing an requirements are unbending. For one thing the water quality

interrelated goal-setting information-gathering and planning standards set under 303 are functional and maypernnit more

process that unlike many other aspects of the CWA applies pollution than it is feasible or practicable to eliminate

without regard to the source of pollution. -. depending upon the intended use of a particular waterway.

For another with or without TMDLs the 303e plans for

True there are as the Pronsolinos point out two sections
attaining water quality standards must without qualification

of the statute as amended 208 and 319 that set
account for 1139 elimination of nonpoint source pollution

requirements exclusively for nonpoint sources of pollution. to the extent necessary to meet those standards. 303e3
But the structural inference we are asked to draw from those

F.
specialized sections-that no other provisions of the Act set

requirements for waters polluted by nonpoint sources-simply The various reporting requirements that apply to nonpoint

does not follow. Absent some irreconcilable contradiction source pollution are no more impermissibly redundant

between the requirements contained in 208 and 319 on than are the planning requirements. Congress specifically

the one hand and the listing and TMDL requirements of provided that in preparing the 319 report states may rely on

303d on the other both apply. information from 303e which incorporates the TMDLs.

319a2. Moreover states must produce a 319 report only
There is no such contradiction. Section 208 provides

once but must update the 303d1 list periodically. 319
for federal grants to encourage the development of state 303d2. Also the 319 report requires the identification

areawide waste treatment management plans for areas of a plan to reduce nonpoint source pollution without regard
with substantial water quality problems 208a f and

to the attainment of water quality standards while the plans
requires that those plans include a process for identifying generated using the 303d1 lists and TMDLs are guided
and controlling nonpoint source pollution to the extent

by the goal of achieving those standards. 319 303d e.
feasible. 208b2F. Section 319 added to the CWA in

1987 directs states to adopt nonpoint source management Essentially 319 encourages the states to institute an

programs provides grants for nonpoint source pollution approach to the elimination of nonpoint source pollution

reduction and requires states to submit a report to the similar to the federally-mandated effluent controls contained

EPA that identifies those navigable waters within the State in the CWA while 303 encompasses a water quality.

which without additional action to control nonpoint sources based approach applicable to all sources of water pollution.

of pollution cannot reasonably be expected to attain or As various sections of the Act encourage different and

maintain applicable water quality standards or the goals and complementary state schemes for cleaning up nonpoint

requirements of this chapter. 319a1A. This report source pollution in the nations waterways there is no basis

must also describe state programs for reducing nonpoint for reading any of those sections-including 303d-out of

source pollution and the process to reduce to the maximuin the statute.

extent practicable the level of pollution resulting from

particular categories of nonpoint source pollution. 319a
There is one final aspect of the Acts structure that bears

1C D_ consideration because it supports the EPAs interpretation of

303d The list required by .303d1 requires that

waters be listed if they are impaired by a combination of point
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sources and nonpoint sources the language admits of no other over land use See Solid Waste Agency of Northern Cook

reading. Section 303d1C in turn directs that TMDLs County v. United States Army Corps ofEngrs 531 U.S. 159

tshall be established at a level necessary to implement the 172-73 121 S.Ct. 675 148 L.Ed.2d 576 2001. That is not

applicable water quality standards.... Id. emphasis added. the case.

So at least in blended waters TMDLs must be calculated

with regard to nonpoint sources of pollution otherwise it
7 The Garcia River TMDL identifies the tnaximutn load of

would be impossible to implement the applicable water pollutants that can enter the Garcia River from certain broad

quality standards which do not differentiate sources of categories of nonpoint sources if the river is to attain water

pollution. This court has so recognized. Browner 20 F.3d at quality standards. It does not specify the load of pollutants

985 Congress and the EPA have already deterinined that
that may be received from particular parcels of land or

establishing TMDLs is an effective tool for achieving water
describe what measures the state should take to iinplenient

quality standards in waters inipacted by non-point source
the TMDL. Instead the TMDL expressly recognizes that

pollution..
implementation and monitoring are state responsibilities

and notes that for this reason the EPA did not include

Nothing in the statutory structure-or purpose-suggests that
nnplementation or monitoring plans within the TMDL. 18

Congress meant to distinguish as to 303d1 lists and EPA Garcia River Sediment Total Maximum Daily Load

TMDLs between waters with one insignificant point source 43Mar. 16 1998.
and substantial nonpoint source pollution and waters with

only nonpoint source pollution. Such a distinction would
18 The regulatory amendments scheduled to go into

2003 do require the inclusion of

for no apparent reason require the states or the EPA to

effect August 30

an implementation plan as part of each TM9L. 65

monitor waters to determine whether a point source had been
Fed.Reg. 43586 July 13 2000 see also 66 Fed.Reg.

added or renioved and to adjust the 303d1 list and 53044 Oct. 18 2001 effective date. We express no

establish TMDLs accordingly. There is no statutory basis for
opinion as to the validity of this requirement.

concluding that Congress intended such an irrational regiine.

Moreover 303e requires-separately from the 303d
Looking at the statute as a whole we conclude that the EPAs 1 lisring and TMDL requirements-that each state include

interpretation of 303d is not only entirely reasonable but
in its continuing planning process adequate implementation

considerably more convincing than the one offered by the

including schedules of compliance for revised or new water

plaintiffs in this case.17
quality standards for all navigable waters within such

17 It is therefore unnecessary to examine the legislative State. 303e3. The Garcia River TMDL thus serves

history. See Dept of Hous. and Urban Dev. v. Rucke as an informational tool for the creation of the states

535 U.S. 125 ---- 122 S.Ct. 1230 1234 152 L.Ed.2d implementation plan independently-and explicitly-required

258 2002. Nonetheless we have reviewed that history by Congress.
and considered the legislative history arguments put

forth by the Pronsolinos. The tluust of those arguments California chose both if and how it would implement the

mirrors the arguments based on the statutes language Garcia River TMDL. States must implement TMDLs only
---_- ..

and structure addressedaliove. We reject them for to the extent that they seek to avoid losing federal grant

the same reason That Congress meant to include money there is no pertirient statutory provision otherwise

waters impaired by point sources where technological
requiring implementation of 303 plans or providing for their

controls had not attained water quality standards-as the
enforcement. See CWA 30933 U.S.C. 1319 CWA 505

legislative history shows 1 Legislative History 792-93
1 C

H.R. Rep. 92-911 to accompany H.R. 11896 March

11 1972-does not prove that it intended to exclude

nonpoint sources from the TMDL requirement.

I140 C. Federalism Concerns

The Pronsolinos finally contend that by establishing TMDLs

for waters impaired only by nonpoint source pollution the

EPA has upset the balance of federal-state control established

in the CWA by intruding into the states traditional conttol

19 See also Professor Houcks summary

Within the statutory scheme 319 is the carrot

funding state programs for nonpoint source

abatement statewide for all waters whether they

are currently above standard or below. In keeping

with its broad sweep 319s provisions are

voluntary. States may choose to participate or

not.... Section 303d on the other hand addresses

a narrower and more nasty job the chronically

ýýa ýCý1 Etýc.rýscýý1 r Rýý t S

.aý S. Cicsverrirrieri ýý- Reuters. ý. ýiýýirý tcý c.iriýlirLý ývorks. 12
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polluted waters of the United States. For this

For all the reasons we have surveyed the CWA is best

problem zone enter a stick quantified pollution

load allocations. The nature of the allocations and
read to include in the 303d1 listing and TMDLs

of the implementing controls remains up to the
requirements II41 waters impaired only by nonpoint

states but states do have to come up with them.
sources of pollution. Moreover to the extent the statute is

The Clean Water Act TllIDL Program 62. ambiguous-which is not very much-the substantial deference

we owe the EPAs interpretation under either Chevron or __ _
Finally it is worth noting that the arguments that the

Skidmore requires that we uphold the agencys more than

Pronsolinos raise here would apply equally to nonpoint source
reasonable interpretation. We therefore hold that the EPA did

pollution controls for blended waters. Yet as discussed not exceed its statutory authority in identifying the Garcia

above Congress definitely required that the states or the EPA River pursuant to 303d1A and establishing the Garcia

establish TMDLs for all pollutants in waters on 303d1 River TMDL even though the nver is polluted only by

lists including blended waters. nonpoint sources of pollution.

We conclude that the Pronsolinos federalism basis for
The decision of the district court is AFFIRMED.

reading 303 against its own words and structure is

unfounded. Parallel Citations

IV. CONCLUSION
54 ERC 1481 32 Envtl. L. Rep. 20689 02 Cal. Daily Op.

Serv. 4733 2002 Daily Journal D.A.R. 6059

End of Docaýent @ 2011 Thortson Reuters. No clairn to or9qinaE U.S. GovernrAnt%vorks.
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Robert D. Mowrey Alston Bird LLP Atlanta GA for

Amicus Curiae Georgia Municipal Assn.

Lee A. DeHihns III Alston Bird Atlanta GA for Atnicus

Curiae County Commrs of Georgia.

SIERRA CLUB Georgia Environmental
Appeal from the United States District Court for the Northern

District of Georgia.- - OrganizationIne.-C-oosa-River I3asin-initiative-- -- - - -
Inc. Trout Unlimited Ogeechee River Before EDMONDSON Chief Judge and CARNES and

Valley Association Inc. Plaintiffs-Appellees SILER Circuit Judges.
V.

A. Stanley MEIBURG Acting Reglanal Eugene E. Siler Jr. U.S. Circuit Judge for the Sixth

Administrator Christine T. Whitman Circuit sitting by designation.

Administrator the United States

Environmental Protection Agency United Opinion

States Environmental Protection Agency CARNES Circuit Judge
U.S.EPA Defendants-Appellants.

The order we have before us in this appeal is based upon either
No. 01-14587. July 2 2002.

an interpretation of a consent decree or a modification of the

Order was entered by the United States District Court for
decree. Which one of the two the order is determines whether

the Northern District of Georgia No. 94-02501-CV-MHS-1
we have jurisdiction to review it. If the order is amodification

Marvin H. Shoob J. allegedly interpreting consent decree
of the decree instead of merely an interpretation we have

appellate jurisdiction and the issue we must then decide is
previously entered in lawsuit under the Clean Water Act.

Appeal was taken. The Court of Appeals Carnes Circuit
whether the district court abused its discretion by modifying

Judge held that 1 district courts order was in reality

the decree as it did.

a modification of consent decree which Court of Appeals The consent decree itself resulted from a lawsuit brought
had jurisdiction to review and 2 order modifying consent

by Sierra Club along with a collection of state and local
decree entered in prior lawsuit under the Clean Water Act to

environ ental tii i

1m organ za ons aga nst EPA. The plaintiff
require the Environmental Protection Agency EPA not just

to formulate total maximum daily load TMDL standards for

environmental groups for convenience we will refer to them

presence of particular pollutants in Georgia water bodies but
collectively as Sierra Club had sued EPA to force it to

eorgiato develop implementation plans constituted abuse of district
establish and iinplement pollution standards for G

courts discretion.
waterways. The consent decree that was eventually entered

set out a timetable for the establishment of those standards.

Reversed and remanded. EPA did establish thestandards.

1 Those organizations include the Ogeechee River Valley
Attorneys and Law Firms

Association Trout Unlimited Georgia Environmental

Organization and the Coosa River Basin Initiative.1022 John A. Bryson Robert Oakley U. S. Dept. of Justice

Environment Natural Resources Div. App. Section Greer
A couple of years after the consent decree had been

Goldman Washington DC for Defendants-Appellants.
entered none of the pollution standards EPA established

Ift23 Douglas P. Haines Georgia CLPI Kesler Thompson
as a result of the decree had actually been implemented.Roberts Georgia Legal Watch Athens GA Eric E. Huber
Upset with the lack of progress Sierra Club moved the

Earthjustice Denver CO Donald D. Stack Martin Arthur
district court to reopen the consent decree and to take action

Shelton Stack Associates PC Atlanta GA for
Plaintiffs-compelling EPA to develop implementation plans for the

Appellees.
standards. EPA took the position that the State of GeorgiaWilliam Russell Phillips GA Dept. of Law Atlanta GA for
had the

Arnicus Curiae Georgia Environmental Protection.
primary responsibility for implementing the standards

EPA had established. The district court deferred ruling on

Sierra Clubs motion pending Georgias development of the

2 01.
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iinplementation plans. Once Georgia filed with the court of pollutants and the second is setting global water quality

what it asserted were the required plans EPA rnoved to standards for particular bodies of water.

have Sierra Clubs motion to re-open and compel declared

moot. Sierra Club responded that Georgias iunplementation
Permits and Point Sources

plans were not adequate and insisted that EPA had the

responsibility under the decree for fonnulating thein. The Section 301a of the Act prohibits the discharge of any

district court denied EPAs mootness motionbecause it agreed
pollutants except those that are sanctioned by a pennit.

with Sierra Club that the consent decree required EPA to 33 U.S.C. 1311a. The statute gives EPA the authority

develop implementation plans or to ensure that those Georgia to issue pennits for point sources and those pennits

developed were adequate to satisfy the Clean Water Act.
are to establish technology-based effluent limitations that

incorporate increasingly stringent levels of pollution control

EPA has appealed the district courts order refusing to
technology over time. 33 U.S.C. 1311 1 AB b

dismiss as moot Sierra Clubs inotion to re-open and
ro ý

2. The limits set out in the permits are to be based on how
coinpel contending 1024 that the courts decision to

low current technology can push pollution levels and those

impose on it an implementation-plan requirement modified
limits are to be lowered as pollution-reducing technology

the decree and that the modification was an abuse of the

improves. Pennits are issued to individual dischargers
district courts discretion. Sierra Club takes the position

through the National Pollutant Discharge Elimination System

that the district court when it stated EPA was required
NPDES program. Id. at 1342. Like most states Georgia

to develop iinpleinentation plans was not modifying but
administers the NPDES program within its borders subject to

merely interpreting the consent decree. If that is so we

lack jurisdiction over this appeal because the only possible
EPA oversight of the statess permitissuing procedures

2

jurisdictional basis for it is 28 U.S.C. 1292a1 which 2 Like Georgia most states-44 of them-are in charge of

authorizes us to review interlocutorily an order modifying an their own NPDES program. In the other six states EPA

injunction. Sierra Club also argues in the alternative that even runs the program.

if the district courts interpretation of the decree crossed the

line into modification thereby giving us jurisdiction to review Pennits cannot control all sources of pollution. They are

it we should hold that in view of changed circunistances the aimed only at pollution coming from a point source which

modification was not an abuse of discretion.
is any discernible confined and discrete conveyance . from

which pollutants are or may be discharged that offers a

Our reading of the consent decree convinces us it did not
particular point to measure the amoiunt of 1025 pollution

require EPA to develop an iinplementation plan for the water
being discharged. 33 U.S.C. 136214.

quality standards it was to set and the clarity of the decree on

the point is sufficient that the district courts later imposition

of such a requireinent constitutes a modification ofthe decree.
Non-Point Sources Water Quality Standards and TMDLs

As a result we have jurisdiction to review the district courts In addition to originating from point sources pollution

action and we conclude that the court abused its discretion by
also comes from non-point sources such as runoff from

grafting onto the decree a substantial modification that was
farnilands mining activity housing construction projects

not part of the original bargain between the parties.
roads and so on. Non-point sources cannot be regulated by

pennits because there is no way to trace the pollution to

I. BACKGROUND a particular point measure it and then set an acceptable

level for that point. Therefore to regtulate non-point pollution

The dispute about the tenns of the consent decree plays the Act requires states to establish water quality standards.

out against the background of the statutory and regulatory 33 U.S.C. 1313a-c. To detennine the water quality

scheme established by the Clean Water Act 33 U.S.C. 1251 standard a state designates the use for which a given body

et seq. so we will start with a description of that scheme. of water is to be protected fishing for example and then

Congress passed the Clean Water Act the Act to restore determines the level of water quality needed to safely allow

and maintain the chemical physical and biological integrity that use. Id. at 1313c2A. That level becomes the water

of the Nations waters. 33 U.S.C. 1251a. To achieve that
quality standard for that body of water.

goal the Act gives EPA two main roles and responsibilities.

The first is issuing pennits that govern individualdischarges

vNpaxt t3 201 -1 Thamsc3r- Reuiers. No dairri ir. ori. iraýýF CS. ýýr.ýverrýrzaarat ýtar-lýý
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disapproves a states list of limited segments or a TMDL
Things can get complicated. Because of non-point source EPA must issue its own list or TMDL. Id. Some courts have

pollution achieving the specified water quality standard in
held that a states failure to timely submit its TMDLs can be

a.body of water may require more stringent limitations
taken under certain circumstances by EPA as a constructive

upon point-source discharges than would otherwise be
submission of no TMDLs triggering EPAs responsibility to

required under the perm.it-issuing regime we have previously establish its own. See. Scott v. City of Hammond 741 F.2d

described. If the regulation of point-source discharges does
992_996_-98__7_th_Cir.L984-Kingman P-ark-CivicAssn-v------_

not achieve the necessary level of water quality Total EPA 84 F.Supp.2d 1 5 D.D.C.1999 holding that 1ike
Maximum Daily Loads TMDLs come into play. Id. at

the majority of courts that have confronted this quandary

1313d1A C. A TMDL is a specification of the
this Court holds that if a state fails over a long period

maximum amount of a particular pollutant that can pass of time to submit proposed TMDLs this prolonged failure

through a waterbody each daywithout water quality standards
may amount to constructive submission by that state of no

being violated. Id. at 1313d1C. TMDLs omitted citation. We have not addressed this

TNIDLs must be established for every waterbody within the
issue of constructive submission yet and need not do so in

state for which ordinary technology-based point-source limits
this case because under the consent decree EPA was obligated

to issue its own TMDLs according to a prescribed timetable
will not do enough to achieve the necessary level of water

quality. Id.. at 1313d1A C. The state must compile
if Georgia continued to fail to establish them.

a list of these bodies of water in a report and submit it to Once established TMDLs are implemented through various
EPA for approval. Id. at 1313d1A d2. This list

mechanisms some of which are provided in the Act with

is sometimes referred to as the 303d list because that is

responsibilities for implementation divided between EPA and
the section of the Act which requires each state to prepare the states. Point-source discharges are regulated through the

the list. Each body of water on the list is known as a water
federal permit regime with TMDLs incorporated into the

quality limited segment or limited segment for short see
effluent and technological-based limitations. 40 C.F.R.

40 C.F.R. 130.2j and the state must set a TMDL for every 122.44d1viiB. Although EPA has the authority to issue

pollutant in each limited seginent.
3

33 U.S.C. 1313d1 permits it has delegated that authority to the states at least

C. to the majority of them including Georgia. Even where it

3 A limited segment is often referred to as a WQLS but
has delegated that basic authority however EPA does retain

given the number of other acronyms in our discussion
the right to include additional limits in NPDES permits when

we will avoid that one. necessary to ensure a congressionally-established standard of

water quality. 33 U.S.C. 1312a 1342a.

Each TMDL serves as the goal for the level of that pollutant

in the waterbody to which that TMDL applies allocating
The Act generally leaves regulation of non-point source

the total load-the amount of pollutant introduced into the
discharges through the implementation of TMDLs to the

water see 40 C.F.R. 130.2e-specified in that TMDL states. 33 U.S.C. 1329. It imposes on the states planning

among contributing point and non-point sources. The theory
responsibilities including the preparation of a non-point

is that individual-discharge permits will be adjusted and
source management plan commonly referred to as a 319

other measures taken so that the sum of that pollutant in the
report. Id. at 1329a. In this report a state must among

waterbody is reduced to the level specified by the TMDL. As
other things identify waters where water quality standards

should be apparent TMDLs are central to the Clean Water
can reasonably be met only by additional action to control

Acts water-quality scheme because as one of the plaintiffs
non-point source pollution and designate the categories and

puts it they tie together point-source and nonpoint-source
subcategories of non-point sources that contribute to the

pollution issues in a manner that addresses the whole health
Pollution. in those waters. Id. at 1329a1. States also

of the water. Brief of Appellee Ogeechee River Valley
have to prepare a management program that identifies best

management practices and measures to reduce pollution. Id.Association at 14.

at 1329b. EPA exercises authority over these programs

The states are primarily responsible for preparing lists of and must approve them. Once the programs have been

limited segments and their corresponding TMDLs see 33 approved EPA may make grants to the states to allow them

U.S.C. 1313d1A Cbut EPA has approval ýýIU26 to implement the plans. Id. at 1329h.

authority over those lists. Id. at 1313d2. If EPA
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on a basin approach if Georgia continued to fail to do so.

Finally a state has to prepare a continuing plarining Under a schedule set out in the decree all TMDLs were to be

process which is essentially a plan for how the state is
established by 2004 and additional more specific deadlines

going to clean up pollution. Id. at 1313e1. Like the
were included. The decree provided that by 1998 EPA was

best management program EPA has to approve or disapprove
to establish TMDLs for twenty percent of the waterways on

each states continuing platuiing process and once it has
Georgias 19961ist of limited segments. These 1998 TMDLs

been approved occasionally review it to ensure it stays
are the ones that are the subject of this appeal the ones Sierra

consistent with the Act. Id. at 1313e2. In preparing Club says EPA should have prepared an itnplementation plan

its continuing planning process a state tnust incorporate for but they are only the first group of TMDLs that EPA was

established TMDLs. See id. at 1313e3C
to establish under the tenns of the consetnt decree. The decree

To sumtnarize under the Clean Water Act Georgia has the
also required the EPA to establish TMDLs for the remaining

primary authority atid responsibility for issuing permits and
waterbodies on a river basin rotation schedule if Georgia

controlling nonpoint source pollution in that state. It also
failed to do so.

has both the authority and the duty to compile the list of
The basin rotation schedule was to begin in 1999

limited segtnents the 303d list and establish TMDLs q
with

for each waterbody on the list. x1027 EPA for its part has
TMDLs proposed for all the basins by 2004.

Besides establislung TM.DLs the decree iinposed other
supervisory authority over various reports and plans which

the state is required by the Act to produce EPA can also
responsibilities on EPA including 1 review of Georgias

continuing planning
its own list of limited segments and establish its own

anning process 2 proposal of specific terms

for Georgia/EPA Perfonnance Partnership Agreements 3
TMDLs if the states efforts are either inadequate or too long

biennial review of Georgias TMDL progratn and 4
delayed.

submission of annual compliance reports to the court and to

the plaintiff groups.

The Consent Decree artd Dispute in thisAppeal
4 EPAs performance in establishing the TMDLs for

some of the water basins has been the subject of other

By the time Sierra Club sued EPA in 1994 sixteen years
litigation under the consent decree which has resulted

after the Act had gone into effect Georgia had established
in another decree further defining EPAs duties.

only two TMDLs for the approximately 3401imited seginents

identified in its 303d list and the district court found
EPA proposed 124 TMDLs for Georgias waterbodies in

that neither of those two TMDLs satisfied the requirements
August of 1997 and attached them to the consent decree which

of theAct. In the lawsuit Sierra Club asked the court
the parties submitted to the district court for its approval.

to force EPA to establish the TMDLs and to itnplement
Under the tenns of the decree those TMDLs were to be

them because Georgia had not done so. The district court
established or finalized withiri six months after being

granted stmunary judgment for Sierra Club Sieýra Club V.

proposed. All but eight were timely established by EPA
Hankinson 939 F.Supp. 865.N.D.Ga.1996 and entered an

ýnd even those eight 1128 were established after Sierra

injunction requiring the EPA to both establish and itnplement Club filed a motion to force EPA to do so. Once EPA
TMDLs for all Georgia lirriited segments by June 2001.

had established the TMDLs nothing else was done with

Sierra Club v. Hankinson 939 F.Supp. 872 N.D.Ga.1996.
them. Georgia did not incorporate the TMDLsinto any of its

The injunction directed EPA to implement or eitsure that
non-point source management plans or reports and did iiot

the State implements TMDLs through the modification
iinplement them. As a result two years after entering into the

revocation and re-issuance of peniuts. It also iinposed a
consent decree only one of the 124 waterbodies on Georgias

ntunber of otherrequirements on EPA most of which had to
1996 303d list tnet water quality standards.

do with making it exercise supervision over Georgias water

quality control efforts. EPA appealed to this Court. Dissatisfied with the progress made towards clean water in

Georgia and with EPA action or lack of it in February
While EPAs appeal was still pending in July of 1997

2000 Sierra Club moved the district court to re-open the

the parties agreed upon the terms of a consent decree and
decree and to compel EPA to take farther action. Specifically

persuaded the district court to enter it which it did in October
Sierra Club moved the court to order EPA to prepare

of 1997. In the consent decree EPA was ordered to establish

implementation plans for the 124 TMDLs the agency had

TMDLs for the liniited segtnents on Georgias 303d list

- 2011 i ricnison Reuters No r.Miyn tc oric. irtal 01s.
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established in 1998.
5 EPA argued in response that the decree

did not obligate it to prepare implementation plans for or

to implement TMDLs and that the decree should not be

modified to impose that responsibility on it.

A. Jurisdiction-the District Court

Did Modify the Consent Decree
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5 Sierra Club moved for other relief as well but
EPA contends that we have jurisdiction over this appeal

the request that EPA be required to establish under 28 U.S.C. 1292a1 which gives appellate

implementatin-ans istfie onlyone involved mfFis courtsjurisdictiori to review iriterlocutory orders of3istnct

appeal. courts granting continuing I029 and modifying

injunctions.
6

Sierra Club contends that we do not because
The district court deferred ruling on Sierra Clubs motion the district court did not modify the injunctive reliefprovided
because Georgia promised to develop implementation plans

for by the consent decree but only interpreted the decree.
7

for the 124 TMDLs within nine months. Within that time
If Sierra Club is correct and the district court only interpreted

period Georgia did develop implementation plans for a11124
the decree we do not have jurisdiction. See BirminghamFire

ofthose TMDLs. Because the plans which Sierra Club wanted
Fighters Assn 117v. Jefferson County 280 F.3d 1289 1292EPA to develop had now been developed by Georgia EPA
1 .t Cir.2002.

moved the court to dismiss as moot Sierra Clubs motion tore-openand compel. Sierra Club argued that its motion was not 6 The parties agree that the district courts order denying

moot because Georgias implementation plans were flawed
EPAs motion to dismiss Sierra Clubs motion to enforce

or otherwise unsatisfactory.
or modify the consent decree is not a final order as that

term is used in 28 U.S.C. 1291 and that the order does

The district court denied the EPAs motionto dismiss as moot
not fall within the collateral order doctrine. We concur

Sierra Clubs motion. In its order the court ruledthat TMDL with them on those points. Accordingly whether we

implementation plans are required of EPA by the Consent
have jurisdiction turns on 28 U.S.C. 1292a1.

Decree. As for the Georgia-prepared plans the court ruled 7 The plaintiffs also contend that we lack jurisdiction

that EPA had obligations to ensure those plans were on the ground that there is no justiciable controversy

adequate. The order did not however declare the Georgia because the issue is not yet ripe. The district

plans insufficient. Instead it directed EPA and Sierra Club to courts interpretation of the decree imposed on EPA

confer about those plans and attempt to reach an agreement a requirement to prepare implementation plans or

concerning them. If their disagreements could not be resolved ensure that the ones prepared by Georgia satisfy the

by discussion the order stated the court would grant either
requirements of the Act. It ordered EPA to take action

within 30 days action that EPA insists it has nopartys request for an evidentiary hearing on the sufficiency

obligation to undertake. The matter is sufficiently ripe.of the Georgia plans.

EPA appealed the district courts order and also filed an 1 2 3 We have said that in order to decide whether a

emergency motion for stay pending appeal. In response to a district courts order relating to a prior decree falls within

jurisdictional question we issued to the parties Sierra Club the grant of appellate jurisdiction under 1292a1 we

contends that we lack jurisdiction because the district courts must decide whether the order modified the decree in a

order denying EPAs motion to dismiss on mootness grounds jurisdictionally significant way. Id. at 1292 A district

is not final so as to be appealable under 28 U.S.C. 1291 is
courts interpretation of a consent decree operates as a

not appealable under the collateral order doctrine and is not modification when it changes the legal relationship among.

a modification of an injunction appealable under 28 U.S.C. the parties. Id. at 1293. This determination is not significantly

1292a1. Sierra Club also filed a motion to dismiss for affected by whether the district court called its order an

lack ofjurisdiction on those grounds. EPA responded that this interpretation as this district court did or a modification. See

Court does have jurisdiction and alternatively petitioned for Sizzler Family Steak Houses v. Western Sizzlin Steak House

a writ of mandamus. Inc. 793 F.2d 1529 1539 11th Cir.1986 What matters

II. DISCUSSION

however is not the district courts characterization of its order

as amendatory or explanatory but rather the actual effect of

the order on the obligations of the parties as set forth in the

original judgment..

ýuý 91ft2
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4 5 If the district courts order changes the legal

relationship of the parties it is a modification of the

decree regardless of what it was called. As we explained in

Birmingham Fire Fighters we do not engage in a fine point

analysis of the original decree and the later order. Instead we

take a fairly loose focus and ask whether the district courts

reading of the consent decree is a gross misinterpretation

of the decrees original conunand one that leaps from the

page. Biimingham Fire Fighters 280 F.3d at 1293. If so

then we have jurisdiction. Applying this test our starting

point is to deterxnine the legal relatioriship ariiong the parties

that the consent decree itself established. The next step is

to determine whether the district courts order changed that

relationship in a jurisdictionally significant way. M. at

1292.
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approval. The remaining TMDLs were to be developed

by EPA only after Georgia failed to do so.

The statntory provision says

Each State shall establish for the waters identified

in paragraph 1A of this subsecfion and in

accordance with the priority ranking the total

maximum daily load for those pollutants which the

Administrator identifies under section 1314a2 of

this title as suitable for such calculation. Such load

shall be established at a level necessary to implement

the applicable water quality standards.... 33 U.S.C.

1313.

The regulation defines a TMDL as the sum of the

individual wasteload allocations for point sources

and load allocations for non-point sources and

natural background. 40 C.F.R. 130.2i.

6 7 As this Court has explained before As a general
10 Sierra Club attempts to escape this clear. distinction

between
matter the rules we use to interpret a consent decree are

TMDLs and implementation plans for them by

arguing that implementation plans should be read into

the same ones we use to interpret a contract-since a consent
TMDLs based upon EPA guidance documents and also

decree is a fonn of contract. Reynolds v. Roberts 202 F.3d
a proposed rule that was withdrawn before it went into

1303 1312 11th Cir.2000. With a consent decree as with a
effect. Putting aside any questions about whether those

contract the first place we look and often the last as well is to documents actually do define implementation plans into

the docwnent itself. The consent decree in this case provided TMDLs the inescapable fact is that the consent decree

that if Georgia failed to establish TMDLs EPA was required does not because the decree does not define TMDLs by

to do so.
8

The decree defined a TMDL as having 1030 the
reference to any guidance documents or aborted rule.

meaning provided at Section 303d1C of the CWA 33
Instead the decree defines the term by reference to a

U.S.C. 1313d1C and 40 C.F.R. 130.2i as codified
specific statutory provision and a specific regulation

as of the Effective Date of this Decree or as subsequently
that is in effect and neither of those two definitional

sources indicates or even implies that TIVIDLs include

atnended. Neither the referenced statutory provision nor the
implementation plans. We find no ambiguity on the

referenced regulation includes iinplementation plans within
point in either the statute or regulation andbecause they

the meaning of TMDLs. 9
The two are different and the are the sole source of the definition of TMDLs in the

statute and regulation incorporated into the definition part of consent decree they are all we look at to define the term.

the consent decree reflect that difference. A TMDL is defined Cf. Babbitt v. Sweet Home Chapter of Conzmunities for

to be a set measure or prescribed inaxiirium quantity of a a Great Oregoiz 515 U.S. 687 697 n. 10 115 S.Ct.

particular pollutant in a given waterbody see 40 C.F.R.
2407 2413 132 L.Ed.2d 597 1995 refusing to apply

130.2i while an iinplementation plan is a formal statement
the ordinary common-law meaziing pf a term when it

ofhow the level of that pollutant can and will be brought down
was defined in the statute. _Given

the clarity of the

consent decree we also decline Sierra Clubs invitations

to or kept under the TMDL.10 to consider any extrinsic evidence on the issue.

8 EPA agreed to establish the 1998 TMDLs the ones

that are the subject of this appeal without waiting on The consent decree clearly and explicitly places a number of

Georgia to fail to do so first. In July of 1997 the parties duties on EPA including the requirement to establish TMDLs

had agreed to the terms of the consent decree one of on a basin approach if Georgia fails to do so but it just

which was that in August EPA would propose forpublic as clearly does not require EPA to develop iinplementation

comment by August of 1997 T1VIDLs for twenty percent plans for those TMDLs once they are established. The decree

of the waterbodies in Georgias 1996 303d list. These
contains seven pages setting out in detail EPAs obligations

TMSLs were attached to the consent decree when the
under it and conspicuously absent from the list of those

parties submitted the decree to the district court for its

obligations is any mention of implementation plans. Indeed

implementation plans are not mentioned at all anywhere in

1Mlsi i-- 2011 iiC3f115C3i týFet.letS. No LafY 1C3
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the 28-page decree. If the parties had intended for the decree 1959 rejecting a loose interpretation of the consent decree

to put such an important and substantial responsibility on even though such an interpretation might better effectuate the

EPA they would have spelled that out just they spelled out purposes of the acts assertedly violated Hughes v. United

its responsibility to establish TMDLs. States 342 U.S. 353 356-57 72 S.Ct. 306 308 96 L.Ed. 394

1952 rejecting an invitation to advance the assertedpurpose
The district court gave two reasons for finding that

of the consent decree through an interpretation of a consent

implementation plans were required by_he cons_ent_decree.___.decree not justifiedby the fourcorrrersofthe-decree---Firstit said that under EPAs interpretation of the Consent

Decree TMDLs would be developed with no guarantee 9 The Supreme Court has observed that consent decrees

that they would ever be implemented. Developing TMDLs generally do not have overarching purposes which can be

without implementing them amounts to an . 031 academic used as guides to interpretation.
11

For example in 1032
endeavor which would have no effect on water quality in United States v. Armour Co. 402 U.S. 673 682 91 S.Ct.

Georgia. Or as Sierra Club restates that concern unless
1752 1757 29 L.Ed.2d 256 1971 the Court explained that

implementation plans are read into TMDLs the decree is because consent decrees are normally compromises between
reduced to empty formalism. We doubt that because

parties with opposing positions in which each party gives up
TMDLs are a necessary step before any implementation plans their rights to litigation and to prove their position consent
can be formulated. Interpreting the decree as written gives decrees should be interpreted as written and not as it might
it meaning because establishing TMDLs is a meaningfitl have been written had the plaintiff established his factual

and not necessarily simple step in the process of controlling claims and legal theories in litigation. In this case the parties

pollution in Georgias waterbodies. After all in sixteen years negotiated the terms of the decree and the timetable for

Georgia had established only two of the hundreds of TMDLs TMDL establishinent and other relief within the framework
that were necessary and the adequacy of those two was of the statutory scheme set out in the Act. The decree cannot

questionable. The decree put the TMDL task with all of its
be interpreted as requiring whatever might be necessary and

difficulties on EPA. The responsibility for implementing the
appropriate to achieve cleaner water because it was not

TMDLs once they were established was left to Georgia as it
written that way. It was written to bring about in a more

is in the Clean Water Act itself
expeditious and certain manner than would otherwise have

occurred one important step in the process and it appears to
8 The second reason the district court gave for its conclusion

that EPA was required by the consent decree to establish
have.achieved that goal or to have nearly done so.

implementation plans is that reading that into the decree 11

would fitrther the goal of the Clean Water Act which is

cleaner water. The court stated EPAs interpretation is

incompatible with the Clean Water Act goal of improving

water quality. Specifically among the stated objectives of the

.Clea Water Act is the following It is the national policy

that programs for the control of nonpoint sources of pollution

be developed and implemented in an expeditious manner....

Of course the national policy and objectives relating to

clean water are most reliably embodied in the Act itself which

puts the responsibility for implementation of TMDLs on the

states. Logically the Act cannot be a source of authority

for changing the Acts allocation of responsibilities. Besides

the district courts approach disregards the Suprerrie Courts

instruction that any command of a consent decree or order

must be found within its four corners and not by reference

to any purposes of the parties or of the underlying statutes.

United States v. ITT Continental Baking Co. 420 U.S. 223

233 95 S.Ct. 926 93343 L.Ed.2d 148 1975 quotations and

citations omitted see also United States v. Atlantic Refining

Co. 360 U.S. 19 23 79 S.Ct. 944 946 3 LEd.2d 1054

While consent decrees should not be interpreted

according to a broad nebulous purpose in different

contexts courts are called upon to decipher the purpose

of some consent decrees. For example theSupreme

Court has said that when considering whether an

institutional-refonn decree or other similar decree

should be modified courts are to detennine whether the

motion is to modify a term of the decree that is central to

the basic purpose of the decree. If it is then modification

is probably not appropriate. Rufo v. Inmates of Suffolk

County Jail 502 U.S. 367 387 112 S.Ct. 748 762

116 L.Ed.2d 867 1992 If modification of one term

of a consent decree defeats the purpose of the decree.

obviously modification would be all but impossible..

See United States v. City of Miami. 2 F.3d 1497 1504

11th Cir.1993 Thus a court faced with a motion

to modify a consent decree in institutional refonn

litigation must beb n by detennining the basic purpo se

of the decree.. But the purpose of the decree even in

that context is not to be conceived at too high a level

of generality and is not used as a basis to expansively

interpret the tenns of the decree. In the case before

us the district court used what is considered to be
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the purpose of the decree to interpret expansively the more power to modify the decree than it already had under

decrees terms. That should not be done. Rule 60b5 of the Federal Rules of Civil Procedure12 as

explicated by the Supreme Court inRufo v. Inmates ofSuffolk

This then is the original relationship between the parties
County Jail 502 U.S. 367 112 S.Ct. 748 116 L.Ed2d 867

as established by the consent decree at Sierra Clubs
1992. The provisions confinn the courts authority to modify

insistence EPA was obligated to develop for the State of
the decree but that authority is still subject to the constraints

Georgia TMDLs as defined by the statutory and regulatory
set out in the Rufo decision. In that decision the Supreme said

provisions. The order we have before us declared that
that the party seeking modification of a consent decree inust

the consent decree went beyond that and required EPA
show first a significant change either in factual conditions

to develop not just TMDLs but implementation plans for
or in law id. at 384 112 S.Ct. at 760 and second that

TMDLs. Because the decree as written and entered did not the proposedmodification is suitably tailored to the changed

require EPA to prepare implementation plans for the TMDLs circuiiistance. Id. at 391 112 S.Ct. at 763.

the district courts order requiring EPA to prepare them

modified the decree because it changed the legal relationship
12 Rule 60b5 provides that a partymay obtain relief

of the parties by changing the conunand of the earlier
from a court order when it is no tonger equitable

that the judgment should have prospective application.

injunction Birmingham Fire Fighters 280 F.3d at 1293
Fed.R.Civ.P. 60b5.

internal quotations omitted. If a party obtains a decree

forcing another party to perfonn task A and a later order
Sierra Club contends that there have been changes in both

adds task B the legal relationship between the parties has
the law and surrounding circtunstances which justify the

been changed by the later order. That is what happened in
distriet courts modification of the decree. It points to some

this case. There was a change in EPAs obligations in the
guidance documents and a proposed rulepublished by EPA as

tasks with which it was saddled. The law is that if the cliarige
proof that the law has changed but none of those documents

is sufficiently obvious-if the original decree did not even
or proposals have the effect of law. As for guidance

arguably require the additional task or obligation so that the
documents they can modify neither statutes nor regulatioins.

district courts interpretation of the decree is blatantly or
To legally change its regulations EPA must comply with

obviously wrong-then we have jurisdiction to review the
the rulemaking procedures set out in the Administrative

order. Id. For the reasons we have set out we conclude
Procedures Act. 5 U.S.C. 551-706. The method by which

that this is not a close call the error in the district courts
guidance documents are created does not even come close to

interpretation of the consent decree is obvious enough to give
compliance with those procedures.

us jurisdiction to review the resulting modif cation.

As for the proposed rule Sierra relies upon it did not work a

B. The District CourtAbused Its Discretion change in the law because it has never been implemented and

In Modifying the Consent Decree
in fact has been withdrawn. EPA proposed the new rule in

1999 see 64 Fed.Reg. 46012 Aug. 23 1999 and published

10 11 Having decided that the district court obviously it as a final rule in July of 2000 see 65 Fed.Reg. 43586 July

modified the decree when it required EPA to prepare 13 2000 but it was never implemented. Congress refused

implementation plans which gives us jurisdiction to review to appropriate the necessary funds for implementation which

its action we turn now to the merits issue which is whether delayed things see Pub.L. No. 106-246 114 Stat. 511 567

the modification was an abuse of discretion. Sierra Club 2000 and then EPA withdrew the proposed rule. See 66

contends that the modification was within the district courts Fed.Reg. 41817 Aug. 9 2001. At no time was the new

discretion and points to several provisions in the decree which rule ever applied by EPA and as things stand the relevant

it says gives the district court the power to niodify it. One of regulations related to the Act are the satne as they were in

those provisions says that the cotu-t retains jurisdiction over 1997. The statutory and regulatory regiine-the applicablelaw-the
action and niay issue orders to inodify the tenns of the is the sa.ine now as it was when the consent decree was

decree and grant further relief as justice requires. The other entered. There has been no change.

says that nothing in the decree shall be construed to limit the

equitable T1033 powers of the Court to modify those tenns
Nor has there been a change in factual circuinstances

upon a We do not read
sufficient to justify the district courts modification of the

showing of good ca use by anypthese
boilerplate provisions as giving the district court any

decree. It is true that the state of Georgia is not currently

Mexr l- 201 Thomson Reuters No c.lairr to
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iinplementing the TMDLs established by EPA at the rate
Georgia is still responsible for incorporating TMDLs into

contemplated by the Act but Georgia has never carried out
its NPDES permits and. Georgia is still responsible for

its responsibilities under the Act at anywhere near the pace
iinPlementing non-point source pollution controls. EPA

the Act contemplates. Georgias governmental lethargy in
agreed only to a supervisory role with respect to some of these

this area is nothing new. Indeed it was what Sierra Club implementation-related processes but it did not agree to take

calls Georgias 16 year failure and refusal to develop and over the implementationprocess. The objective of the consent

unpZemenf tTie TMDlý process for hun3rec s ofGorgias
-decree-was-the-establishment of--T-MDL-s-notthe-much-more-------rivers

streams lakes and estuaries that were not meeting
lonbterm goal of clean water.

designated standards for fishing swimming and drinking
12 Nothing has changed to make the provisions of the

which led to the lawsuit. Brief of Appellee Sierra Club at 3. A
consent decree ineffective and experience has not shown that

decree cannot be justifiably modified based upon the theory
the decree is incapable of achieving its purpose. It is still

of changed factual circumstances when the circumstances
capable of and is in fact accomplishing what the parties set

simply have not changed.
out to achieve with the decree the establishment of TMDLs.

Sierra Club contends that the district court was within its

If Sierra Club wants more done to bring about clean water

discretion in modifying . f334 the decree because the decree
in Georgia it will have to look beyond the consent decree

had not achieved its purpose and such a failure can itself be
and to the Clean Water Act and regulations and perhaps to

a changed circumstance justifying modification. See Sizzler
additional litigation to achieve those worthy goals.

Family Steak Houses v. Western Sizzlin Steak House Inc. A party seeking to modify a consent decree has a high hurdle
793 F.2d 1529 1539 11th Cir.1986 United States v. United

to clear and the wind i ts f S R 74q 202n i

Shoe Machineý Cor 391 U S 244 251-52 88 S Ct 1496
ace. ee e.g. eyno

y - F.3d at 1312 Long standing precedent evinces a strong

1501 20 L.Ed.2d 562 1968. That contention is based upon
public policy against judicial rewriting of consent decrees..

the premise that the purpose of the decree was to achieve clean
Because Sierra Club has failed to clear that hurdle the district

water in Georgia a state of affairs which everyone concedes
court should not have modified the decree in the course of

is a long way off. But the purpose of the decree was not
interpreting it. It should have granted EPAs motion to dismiss

nearly so ambitious. Clean water mayhave been Sierra Clubs
Sierra Clubs m.otion to re-open the decree and to compel

motivation its reason for bringing the lawsuit to begin with
action.

but the bargain it struck with EPA which produced the consent

decree was much more limited.

III. CONCLUSION
While the Clean Water Act sets out a process composed

of several steps. to achieve clean water the consent The district courts order denying EPAs motion to dismiss

decree focuses on bringing about one of those steps the Sierra Clubs motion to re-open and compel action is

establishment ofTMDLs and it leaves attaimnent ofthe Acts REVERSED and this case is REMANDED for fitrther

ultimate goal of cleaning up the water to the statutory and proceedings consistent with this opinion.

regulatory scheme which requires compliance by Georgia

subject to some oversight by EPA. The consent decree
Parallel Citations

does not supplant the Act itself. Under the decree Georgia 55 ERC 1043 53 Fed.R.Serv.3d 1135 32 Envtl. L. Rep.
is still responsible for incorporating TMDLs regardless 20776 15 Fla. L. Weekly Fed. C 728
of whoever establishes them into its section 303e plan

End of Dociment @1 2011 Thomson RUtes. No claim t originai U.S. Goxernment rlForks.
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Angeles County as Amici Curiae on behalf of Plaintiffs and

38 Cal.Rptr.gd 373
Appellants.

Court of Appeal Fourth District Division 1 California. Demetriou Del Guercio Springer Francis LLP Stephen

A. Del Guercio Michael A. Francis and Brian D. Langa

CITY OF ARCADIA et al. Plaintiffs and Appellants
Los Angeles for California Contract Cities Association as

v Amicus Curiae on behalf of Plaintiffs and Appellants.

STATE _WATER_RESOURCEi GONT-ROI--- -Richards_ Watsom_._Gershon -and-JohnJ.-Harris-L-os-_
Angeles for The League of California Cities as AmicusBOARD et al. Defendants and Appellants.
Curiae on behalf of Plaintiffs and Appellants.

No. Do43877. Jan. 26 2oo6. Rehearing
Bill Lockyer Attorney General Tom Greene Chief Assistant

Denied Feb. 17 20o6.Review Denied April19 20o6. Attorney General Mary E. Hackenbracht Senior Assistant

Attorney General Marilyn H. Levin and 378 Gregory

Synopsis J. Newmark Deputy Attorneys General for Defendants and

Appellants.

Background Cities filed petition for writ of mandate and Law Office of Michael R. Lozeau Michael R. Lozeau San

complaint for declaratory and injunctive relief against state
Francisco and Dana P. Pahner for Santa Monica Baykeeper

and regional water boards to challenge water boards adoption Inc. Heal the Bay Inc. and Natural Resources Defense
and approval of a zero trash total maximtun daily loads

Council Inc. as Amici Curiae on behalf of Defendants and

TMDL discharge from municipal stonn drains into river.
Appellants.

The Superior Court San Diego County No. GIC803631

Wayne L. Peterson and Linda B. Quinn JJ. partially granted Opinion

cities petition and granted declaratory relief but did not

invalidate trash TMDL on specified grounds. Water boards McCONNELL P.J.

and cities appealed.
1401 This case concerns the serious environmental

problem of litter discharged from municipal stonn drains into

Holdings The Court of Appeal McConnell P.J. held that the Los Angeles River and efforts of the California Regional

1 water boards decision not to conduct an assimilative Water Quality Control Board Los Angeles Region Regional

capacity study before adopting zero trash TMDL was within Board and the State Water Resources Control Board State

their expertise rather than trial courts
Board

1

to ameliorate the problem through the adoption and
. water boards sufficiently coinplied with statute requiring approval of a planning document setting a target of zero trash

consideration of economic factors before adopting and
discharge within a multi-year implementation period.

approving zero trash TMDL
3 regional water boards environinental checklist with regard

1 We refer to these entities together as the Water Boards.

to approving zero trash TMDL was deficient for purposes of

California Enviromnental Quality Act CEQA The Water Boards appeal a judbnent partially granting a

4 water boards adoption and approval of zero trash TMDL petition for writ of iriandate brought by the City of Arcadia

did not violate federal standards and and 21 other cities Cities
2

who 1402 agree trash

5 adoption and approval of zero trash TMDL did not fail to pollution must be remedied but oppose the target of zero

comply with requisite scientific standards. trash as unattainable and inordinately expensive. The Water

Boards challenge the courts findings that an assimilative

Judgment affirmed in part reversed in part order affirmed.
capacity study is a required element of its action a cost-

Attorneys and Law Firms
benefit analysis and consideration of economic factors are

required under state law and are not met the zero trash

377 Rutan Tucker LLP Richard Montevideo and target is inapplicable to the Los Angeles River Estuary

Terence Gallagher Costa Mesa for Plaintiffs and Appellants. Estuary because it does not appear on the states list of

Downey Brand LLP Melissa A. Thonne Sacramento impaired waters and the Water Boards failed to comply

Lewis Brisbois Bisgaard Smith LLP and B. Richard with the California Environmental Quality Act CEQA by

Marsh Los Angeles for County Sanitation Districts of Los not preparing an Environmental Impact report EIR or its

functional equivalent.
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In addition to Arcadia the Cities include Baldwin

Park Bellflower Cerritos Commerce Diamond Bar

Downey Irwindale Lawndalelvlonrovia Montebello

Monterey Park Pico Rivera Rosemead San Gabriel

Santa Fe Springs Sierra Madre Signal Hill South

Pasadena yemon West Covina and Whittier.

A

Federal Law

In 1972 Congress enacted amendments to the Federal Water

The Water Boards also contend the court erred by granting
Pollution Control Act Pub.L. No. 92-500 Oct. 18 1972 86

the Cities declaratory relief on their claim the Trash total
Stat. 816 33 U.S.C. 1251 et seq. which as amended in

maxitnuin daily load TMDL does not apply to nonwaters 1977 is cormnonly lrnown as the Clean Water Act. City of

meaning areas that do not drain into navigable waters such
Burbank supra 35 Ca1.4th at pp. 619-620 26 Ca1.Rptr.3d

as the Los Angeles River or tributaries as the parties agreed
304 108 P.3d 862. Its stated goal is to restore and

during this proceeding that the trash TMDL applies only to
maintain the chemical physical and biological integrity of the

navigable waters.
Nations waters by eliminating the discharge of pollutants

into navigable waters. 33 U.S.C. 1251a.

The Cities also appeal contending the trial court erred by

not invalidating the Trash TMOL on the additional grounds
The Clean Water Act places primary reliance for developing

the Water Boards failed to provide for deemed cotnpliance
water quality standards on the states. Scott v. Hamnzond

with the target of zero trash through certain methods failed 7th Cir.1984 741 F.2d 992 994. It requires each state to

to iinplement load allocations for nonpoint sources of trash
develop such standards and review them at least once every

pollution failed to adhere to the data collection and analysis
three years for requiredmodifications. 33 U.S.C. 1313a

required by federal and state law relied on nonexistent illegal
c1. The standards must include designated uses such as

and irrational uses to be made of the Los Arigeles River and
recreation navigation or the propagation of fish shellfish

violated the Administrative Procedures Act APA.
and wildlife water quality criteria sufficient to protect the

designated uses and an antidegradation policy. 40 C.F.R.

We conclude the Cities appeal lacks merit. As to ihe Water 131.6 131.10-131.12 2003. The water quality criteria

Boards appeal we conclude the court properly invalidated can be expressed in narrative forni or in a numeric form e.g.

the planning docuriaent on the ground of noncotnpliance with specific pollutant concentrations. Florida Public Interest

CEQA and we affirm the judgment insofar as it is based Research Group Citizen Lobby Inc. v. EPA 11th Cir.2004

on that ground. We reverse the judgment to the extent it is 386 F.3d 1070 1073. Narrative criteria are broad statements

based on other grounds. Further we hold the court erred by of desirable water quality goals in a water quality plan. For

granting declaratory relief on the nonwaters issue as there was example no toxic pollutants in toxic amounts would be a

no controversy when the court ruled. narrative description. City of Burbank supra 35 Ca1.4th at

p. 622 fn. 4 26 Ca1.Rptr.3d 304 108 P.3d 862.

379 BACKGROUND INFORMATION The Clean Water Act focuses ontwo possible sources of

pollution point sources and nonpoint sources. Point source

I means any discernable confmed and discrete conveyance

such as a pipe ditch channel uxnnel or conduit. 33 U.S.C.

136214. The Clean Water Act does not define nonpoint

Statutory and Regulatory Scheme
source pollution but it has been described as nothing

more
The quality of our nations waters is governed by acomplex

than awater pollution problem not involving a

discharge from a point source. Defenders of Wildlife v.

regulatory scheme
..

that iinplicates bothstatutory and

federal and state administrative responsibilities. 7403 EPA 10th Cir.2005 415 F.3d 1121 1123-1124.
3

CityofBurbank v. State Water Resources Control Bd. 2005 3 According to the Environmental Protection Act EPA
35 Ca1.4th 613 619 26 Cal.Rptr.3d 304 108 P.3d 862 City nonpoint source pollution is caused by rainfall or

of Burbank. An overview of applicable law is required to

place the facts here in context.

snowmelt moving over and through the ground and

includes excess fertilizers herbicides and insecticides

from agricultural lands and residential areas oil

grease and toxic chemicals from urban runoff and

ýext iJ 2011 T1omSo1 ReUte ts No CcllrYi tt tYl.ý Ial L.S. GvesC1mEF1g Wt k

1ý05



City of Arcadia v. State Water Resources Gasatrol Bd..135 Cal.App.4th 1392 2006

38 Cal.Rptr.3d 373 36 Envtl. L. Rep. 20025 06 Cal. Daily Op. Serv. 797...

Received

July 29 2011

commission on

state mandates

energy production sediment from improperly managed Better Environment v. State Water Resources Control Bd
construction sites crop and forest land and eroding 2003 109 Cal.App.4th 1089 1095-1096 1 Ca1.Rptr.3d 76
stream banks salt from irrigation practices and acid

Dioxin/Organochlorine Center
v. Clarke at p. 1520.

4 A
drainage from abandoned mines and bacteria and

nutrients from livestock pet wastes and faulty septic
TýL requires a14t5 margin of safety which takes into

account any lack of knowledge concerning the relationship
systems. http//www.epa.gov/owow/nps/qa.html.

between effluent limitations and water quality. 33 U.S.C.

-13ýdý1C-.--- ----------14f14-Corigress dealt-witli the problem of pomf surce---13

pollution using the National Pollution Discharge Elimination 4 The Clean Water Act does not define total .maximu

System NPDES pennit process. Under this approach daily load. EPAs regulations break it into a

compliance rests on technology- ýý380 based controls waste load allocation for point sources and a

that limit the discharge of pollution from any point source
load allocation for nonpoint sources. Pronsolino v.

into certain waters unless that discharge complies with the
Marcus supra 91 F.Supp.2d at p. 1344 fn. 8 40

C.F.R. 130.2g-i 2005.
Clean Water Acts specific requirements. San Francisco

BayKeeper v. Whitmari 2002 297 F.3d 877 880 33 U.S.C.

1311b1A. Nonpoint sources because of their
The EPA may allow states to adopt and administer NPDES

very nature are not regulated under the NPDES program.
pýit programs Pronsolino v. Marcus supra 91 FSupp.2d

Instead Congress addressed nonpoint sources of pollution in
at p. 1347 fn. 10 and it has authorized California to

p p
administer s.uch a program. 54 Fed.Reg. 40664 Oct. 3

a se arate ortion of the Clean Water Act which encourages
1989.

states to develop areawide waste treatment management

plans. Pronsolino v. Marcus N.D.Cal.2000 91 F.Supp.2d

1337 1348 citing 33 U.S.C. 1288 see also 33 U.S.C.

1329.

When the NPDES system fails to adequately clean up certain

rivers streams or smaller water segments the Clean Water

Act requires use of a water-quality based approach. States

are required to identify such waters .. and rank them in

order of priority and based on that ranking calculate levels

ofperniissible pollution called total maximumdaily loads or

TMDLs. San Francisco BayKeeper v. Whitman supra

297 F.3d at p. 880 33 U.S.C. 1313d1A 40 C.F.R.

130.7b 2003. This list of substandard waters is known as

the 303d list section 303 of the Clean Water Act having

been codified as title 33 United States Code section 1313.

City ofArcadia v. EPA 9th Cir.2005 411 F.3d 1103 1105

City ofArcadia lI

A TMDL defines the specified maximum amount of a

pollutant which can be discharged or loaded into the waters

at issue from all combined sources. Dioxin/Organochlorine

Center v. Clarke 9th Cir.1995 57 F.3d 1517 1520. A
TMDL must be established at a level necessary to implement

the applicable water quality standards.... Citation. A TMDL
assigns a waste load allocation .. to each point source which

is that portion of the TMDLs total pollutant load which is

allocated to a point source for which an NPDES permit is

required. Citation. Once a T1VIDL is developed effluent

limitations in NPDES permits must be consistent with the

waste load allocations in the T1VIDL. Communities for a

State Law

California iinplements the Clean Water Act through the

Porter-Cologne Act Wat.Code 13000 et seq. which was

promulgated in 1969. Under the Porter-Cologne Act nine

regional boards regulate the quality of waters within their

regions under the purview of the State Board. Wat.Code

13000 13100 13200 13241 13242.

38.I Regional boards must fonnulate and adopt water

quality control plans commonly called basin plans which

designate the beneficial uses to be protected water quality

objectives and a program to meet the objectives. Wat.Code

13050 subd. j 13240. Water quality objectives

means the limits or levels of water quality constituents

or characteristics which are established for the reasonable

protection of beneficial uses of water or the prevention of

nuisance within a specific area. Id. 13050 subd. h.

The EPA must approve or disapprove a states TIvIDL within

30 days of its submission. 33 U.S.C. 1313d2. If the

EPA disapproves a states submission it must establish its

own TMDL within 30 days of the disapproval. Ibid.

II

211 ý eun.-e-s. 106
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deposited on the lands and waters of the state but not

including the properly discarded waste of theprimary
Trash TMDL

processing of aSTculture mining loggý sawinillini zng g

The Los Angeles River is a 51-mile flood control channel
or manufacturirig.

largely concrete-lined which runs through the City of Los 6 The Regional Board adopted a Trash TMDL in January

Angeles and surrounding municipalities in Los Angeles 2001 which also had a target of zero trash. It

County and tenninates at the Pacific Ocean. In 1990 the reconsidered the matter on September 19 2001 to

Regional Board issued an NPDES stonn water permit to provide clarifying language and greater flexibility in

the Los Angeles County Departtnent of Public Works as the implementing the Trash TMDL.

principal permittee and 84 cities as copennittees to address

various chemical pollutants discharged into the regions water The reduction of trash is to be phased over a 14-year period

bodies Municipal NPDES Pennit including an optional two-year baseline monitoring period.

In lieu of baseline monitoring cities may accept a default

1rI406 In 1994 the Regional Board adopted a revised
baseline allocation of 640 gallons of unconipressed trash

water quality control plan or basin plan 1994 Basin Plan per square mile per year a value based on data the City of

which includes narrative water quality objectives. It provides Calabasas provided. The Trash TMDL provides for areview

that waters shall not contain floating inaterials including of the current target of zero trash .. once a reduction of

solids liquids foams and scum in concentrations that 50% has been achieved and sustained based on the findings

cause nuisance or adversely affect beneficial uses and of future studies regarding the threshold levels needed for

waters shall not contain suspended or settleable tnaterial
protecting beneficial uses.

in concentrations that cause nuisance or adversely affect

beneficial uses. Italics omitted. Beneficial uses of the Under the Trash TMDL cities may use a variety of

Los Angeles River and surrounds include wildlife and cotnpliance methods including end-of-pipe full capture

marine habitat including habitat for endangered species
structural controls partial capture 1407 control systems

and recreational activities such as fishing walking hiking and institutional controls. Cities using a full-capture

jogging bicycling horseback riding bird watching and system meeting certain criteria will be deemed in compliance

photography.
with the zero target if the systems are properly maintained and

maintenance records are available for the Regional Boards

In 1996 and 1998 the Regional Board identified certain
inspection.

reaches of the Los Angeles River on the states 303d list as

being itnpaired bytrash primarily through stormwater runoff On December 21 2001 the Regional Board issued an

in thousands of municipal stonn drains.
5 On September 19

order under Water Code section 13267 to the County of

2001 the Regional Board adopted a resolution to amend its

Los Angeles and copennittees under the Municipal NPDES

1994 Basin Plan to incorporate a TMDL for trash in the
Permit to submit baseline monitoring plans by February 1

2002 and to monitor trash in the Los Angeles River between
Angeles River Trash TMDL. Despite many objectionsLos

from affected municipalities the Trash TMDL sets a numeric
January 2002 and December 2003 with a final report due

target of zero trash as even a single piece of trash can be February 2004.
7

The Regional Board intends to use resulting

detrimental and no level of trash is acceptable in waters of data to refine the default baseline waste load allocations in

the state. 6The nuineric target is staff s interpretation of the
the Trash TMDL.

narrative water quality objective in 382 the 1994 Basin

Plan including an implicit margin of safety.

$ The Regional Board defines trash as man-made

litter within the meaning of Government Code

section 68055.1 subdivision g which provides

Litter means all improperly discarded waste material

including but not limited to convenience food

beverage and other produce packages or containers

constructed of steel aluminum glass paper plastic

and other natural and synthetic materials thrown or

7 In City of Arcadia v. EPA N.D.Ca1.2003 265

F.Supp.2d 1142 1156 City of Arcadia l the court

noted the Los Angeles County Department of Public

Works has assumed responsibility. for the baseline

monitoring burden for all municipalities to which

the Trash TMDL applies The Trash TMDL states

that each of the permittees and co-permittees are

responsible for monitoring land uses within their

jurisdiction but monitoring responsibilities may be

delegated to a third-party monitoring entity such as the

Department of Public Works.

2011 iiomson Reutet-s. Ný r.lairri tc origirial IrI.S. Government Works.
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Code Civ. Proc. 1110b. The court granted the motion and
In February and July 2002 the State Board and the Office

fiiither ordered that to preserve the status quo and prevent
of Administrative Law respectively approved the Trash

injustice to the Cities the .. implementation schedule and
TMDL. In August 2002 the EPA approved it and announced

compliance dates and all milestones contained in.the Trash
it supersedes an interim TMDL for trash the EPA adopted TMDL shall be tolled effective December 24 2003 through
in March 2002 as a result of a consent decree in litigation and until a final determination has been rendered on the
between environmental groups and the EPA. City ofArcadia _ pending_appeal._The WaterBoardsappealed_thatorder--and-1

supra 265 F.Supp.2d 1142 1147.
8

in accordance with the parties stipulation we consolidated it

8 In City ofArcadia l szrpra 265 F.Supp.2d at page 1153
with the other appeals.

the City of Arcadia and other cities unsuccessfully

challenged the EPAs approval of the Trash TMDL on
DISCUSSION

the ground it was unauthorized to do so after adopting

its own TMDL. In City ofArcadiall supra 411 F.3d at

pages 1106-1107 the court affirmed the lower courts WATER BOARDSAPPEAL
dismissalof the case.

III

Procedural History

Standard of Review

1 2 The Water Boards contend a deferential standard of

The Cities are within the Regional Boards jurisdiction.and
review applies to our review of their action under Code

are permittees under the 2001 Municipal NPDES Pennit.
of Civil Procedure section 1085 and the Cities claim an

In July 2002 the Cities filed a petition for writ of mandate independent standard applies under Code of Civil Procedure

and coinplaint for declaratory and injunctive relief against
section 1094.5. Code of Civil Procedure section 1094.5 the

the Water Boards. They filed the action in the Los Angeles administrative mandamus statute applies when the writ is

County Superior Court but the parties stipulated to its transfer issued for the purpose of inquiring into the validity of any

to the San Diego County Superior Court. fmal administrative order or decision made as the result of

a proceeding in which by law a hearing is required to be

The second amended petition alleges numerous grounds on given evidence is required to be taken and discretion in the

which the Trash TMDL violates the Clean Water Act or the detennination of facts is vested in the inferior tribunal. Code
Porter-Cologne Act and the court adjudicated some issues Civ. Proc. 1094.5 subd. a. Acts of an administrative

in favor of each party. It found the -1408 Water Boards agency that are quasi-legislative in nature e.g. establishment

improperly 1 failed to conduct an analysis of the Los of regulations to cany out a statutory policy or direction
Angeles Rivers assimilative capacity 2 failed to conduct are not reviewable by administrative mandamus. 8 Witkin
a cost-benefit analysis or 38_3 consider economic factors Cal. Procedure 4th ed. 1997 Extraordinary Writs 268 pp.
under Water Code sections 13267 and 13241 3 purported 1067-1068. Rather review of a quasi-legislative action is

to apply the Trash TMDL to the Estuary even though it is not limited to traditional mandamus. Id. at p. 1068.
listed on the states 1998 303d list as impaired and 4 failed

to prepare a required EIR or its functional equivalent under 3 4 T1409 The trial court correctly found this proceeding

CEQA. The court issued a writ of mandate conunanding the is for traditional mandatnus because the Regional Boards

Water Boards to set aside the amendment to the 1994 Basin adoption and the State Water Boards approval of the Trash

Plan and the Trash TMDL to the extent it was based on the
TMDL was quasi-legislative. Under Code of Civil Procedure

above fmdings and to not take any farther steps to implement section 1085 review is limited to an inquiry into

it. The court denied the Water Boards motion to vacate the whether the action was arbitrary capricious or entirely

judgment or grant a new trial and judgment was entered on lacking in evidentiary support .. andthe petitioner has

December 24 2003. the burden of proof to show that the decision is unreasonable

or invalid as a matter of law. Citation. We review the

The Cities later moved for an order that the prohibitory terms record de novo except where the trial court made foundational

of the writ of mandate and judgment not be stayed on appeal. factual findings which are binding on appeal if supported



Received

July 29 2011

City of Arcadia v. State Water Resources.Gontro Bd. 135 Cal.AppAth 1392 2006
commission on

38 Cal.Rptr.3d 373 36 Envti. L. Rep. 20025 06 Cal. Daily Op. Serv. 797...
te mandates

by substantial evidence. Citizens for Improved Sorrento

Access Inc. v. City ofSan Diego 2004 118 Cal.AppAth 808
7 The Water Boards contend the trial court erred by

814 13 Cal.Rptr.3d 259.
substituting its own judgment for that of the Water Boards on

the issue of whether the adoption of the Trash TMDL should

The Cities reliance on Water Code section 13330 is have been preceded by a scientific study of the assimilative

misplaced. It provides that any party aggrieved by a final capacity of the Los Aiigeles River. They assert the matter

decision or order of a regional board for which the state board was best suited for their detenninatiorr rather than the courts

denies review may obtain review of the decision or order of and the evidence adequately supports their decision. We agree

the regional 384 board in the superior court id. 13330 with the Water Boards.

subd. b italics added and except as otherwise provided

herein Section 1094.5 of the Code of Civil Procedure shall
During the notice and coinment period the Regional Board

govern proceedings for which petitions are filed pursuant to
received numerous coinplaints that a zero Trash TMDL

this section id. 13330 subd. d. Given the language
is infeasible or at least unwarranted without a scientific

italicized above Water Code section 13330 necessarily
assimilative capacity study or load capacity study showing a

applies to an adininistrative appeal of a quasi-judicial action
zero liinit is the only means of protecting beneficial uses. For

under Code of Civil Procedure section 1094.5. Here an instance the City of Los Angeles won-ied that if theres one

appeal to the State Board was unnecessary because the Trash guln wrapper in the Los Angeles River you can get sued.

TMDL was ineffective without its approval. Wat.Code
The Regional Board responded to one complaint as follows

13245. Indeed the State Board notified the Cities in March
For more typical pollutants the loading parameters are flow

2001 that it lacks statutory authority to accept petitions for
and pollutant concentration. For this pollutant trash flow

rediew of water quality control plan basin plan amendments
does not serve. to dilute the pollutant but merely serves

adopted by regional boards.
as a transport mechanism. Therefore the typical loading

5 6 As to CEQA issues the parties agree an abuse of
calculation does not apply to trash. The Regional Board

discretion standard applies. Federation ofHillside Canyon
took the position that since littering is unlawful a target of

Assns. v. Cit ofLos Angeles 2004 126 Cal.AppAth 1180
zero trash in the Los Angeles River is the only defensible

119924 Ca1Rptr.3d 543. Abuse of discretion is established position.
It also explained that its staff found no study to

if the agency has notproceeded in a manner required by law or
document that there is an acceptable level of trash that will

if the detennination or decision is not supported by substantial
cause no harm to aquatic life and absent such a study it was

evidence. Pub. Resou.rces Code 21168.5. Our task on compelled to adopt a zero target.

appeal is the saine as the trial courts. Citation. Thus
11385 At a Regional Board hearing Dr. Mark Gold

we conduct our review independent of the trial courts
executive director of Heal the Bay testified he was unaware

findings QuailBotanical Gardens Foundation Inc. v. City
of any assimilative capacity study having been perfornied

of Encinitas 1994Y 29 Cal.AppAth 1597 1602 fn. 3 35
anywhere on trash. He explained Basically its a physical

Ca1Rptr.2d 470.
object. Its trash. Its not something that breaks down and

becomes part of the enviromnent in many many cases. And
. .. __. ..

II so honestly it probably wont reach any sort of threshold of

being a scientific study of any value.

Assiinilative Capacity Study At a State Board hearing Dave Smith an EPA team leader

working with the Regional Board on the trash issue testified

The trial court invalidated the Trash TMDL based in part
it

on the Cities argument an assimilative capacity study is a

would be difficult to design an assiiriilative capacity

study and come up with finii answers. He also explained that

required element of a TMDL and none was performed here. In
both the Regional Board and the State Board have conducted

its statement of decision the court iI4I0 explained it is

unreasonable to conclude that the beneficial uses of the Los
pretty diligent efforts to find research studies reports that

look at the affects of trash on the aquatic environment and

itained with some targetAngeles River could not be ma

other than zero. Of course it is possible the River would not
neither they nor the EPA could find any literature to support

support a greater target however without a study it is yet
a target of more than zero trash.

undetennined.
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141I Alex Helperin of the Natural Resources Defense

Council testified at a Regional Board hearing that even
small quantities of trash can maim and kill wildlife which
becomes entangled in it or ingests it. Trash can obstruct

and repel boaters and contract recreators and compromise

the aesthetic uality thats essential tothe recognized-asp_t
I

--------- - ---- -- _ - ec

of non-contact recreation beneficial use for the Los Angeles

River.

The administrative record includes numerous photographs of

copious ainounts of trash deposited in the Los Angeles River

watershed through stonn water drains. Dennis Dickerson the

Executive Officer of the Regional Board testified he took

photographs of trash in the Long Beach area shortly after

storms and among them are photographs of water birds

foraging among the trash. One photograph is of a bird with

a cigarette butt in its mouth and another is of a fish trapped in

a plastic six-ring can holder.

In arguing an assimilative capacity study is required before

adopting a TMDL the Cities rely principally on an EPA

document issued January 7 2000 entitled Guidance for

Developing TMDLs in California 2000 EPA Guidance. It

states The TMDL document must describe the relationship

between numeric targets and identified pollutant sources

and estimate total assimilative capacity loading capacity

of the water body for the pollutant of concern.... The

loading capacity is the critical quantitative link between the

applicable water quality standards as interpreted through

numeric targets and the TMDL. Thus a maximum allowable

pollutant load must be estiinated to address the site-specific

nature of the impairment.... The loading capacity section

must discuss the methods and data used to estimate loading

capacity. A range of methods can be used.... Emphasis

omitted.

The 2000 EPA Guidance however contains the

following disclaimer It does not impose legally-binding

requirements on the EPA the State of Califoniia or the

regulated community and may not apply to a particular

situation based upon the circumstances. EPA and State

decision makers retain the discretion to adopt approaches on

a case-by-case basis that differ from this guidance where

appropriate and consistent with the requirements of section

303d of the Clean Water Act and EPAs regulations.

Smith of the EPA testified at a Regional Board hearing

that he wrote the 2000 EPA Guidance and the Trash TMDL
fully complies with the Clean Water Act its regulations

and the 2000 EPA Guidance. Smith explained the TMDL
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process specifically contemplates making decisions under

uncertainty and it does so by providing that a margin

of safety has to be 386 incorporated in every TMDL to

account for the uncertainty in the analysis. Smith said states

are required to move forward to make TMDL decisions

x1412 based on available information and data not to

wait-again--and-again-and-againfor-better-information to---comeforward. Generally considerable weight should

be accorded to an executive departments construction of a

statutory scheme it is entrusted to administer. United

States v. Mead Corp. 2001 533 U.S. 218 227-228121 S.Ct.

2164 150 L.Ed.2d 292.

In Natural Resources Defense Council v. Muszynski 2d
Cir.2001 268 F.3d 91 Muszynski the plaintiff asked the

court to invalidate a TMDL that the EPA had approved to

control phosphorus pollution in drinking water on the ground

a margiri of safety of only 10 percent was insufficient to

account for uncertainty regarding the effects of phosphorus

on water quality. The plaintiff argued that no scientific or

mathematical basis prescribed this percentage as opposed

to any other. Id. at p. 102. The EPA countered that

because there is no standard or guideline for choosing a

specific margin of safety best professional judgment and the

available infonnation are used in setting it. Ibid. The

Muszynski court agreed with the EPA explaining While the

margin of safety may .. be set with an uncomfortable degree

of discretion requiring that EPA or authorized regional

board show a rigorous scientific methodology dictates one

course of action as opposed to another and would effectively

prevent the agency from acting in situations where action is

required in the face ofa clear public health or environmental

danger but the magnitude of that danger cannot be effectively

quantified. As long as Congress delegates power to an

agency to regulate on the borders of the unknown courts

cannot interfere with reasonable interpretations of equivocal

evidence. Citation. .. Simply to reject EPAs efforts to

implement the Clean Water Act because it must respond

to real water quality probleins without the guidance of a

rigorously precise methodology would essentially nullify the

exercise of agency discretion in the fonn of best professional

judgment. Muszynski supra 268 F.3d at pp. 102-103

italics added.

Further in Muszynski supra 268 F.3d 91 103 the court

noted that approval of the Phase Imargin of safety was

based in part on the limited information available. The EPA

approval contemplates revision of the margin of safety as

more information becomes available As additional reservoir

20 1 ýýýý
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data and loading data become available Phase I model the reports. Wat.Code 13267 subd. b1. The court

assumptions are being reexamined under Phase II. found the Regional Board adopted the Trash TMDL under

the authority of Water Code section 13267 as the docuinent

We conclude federal law does not require the Regional Board
mentions the statute several times and expressly requires

to conduct an assimilative capacity study before adopting monitoringplans and submission of data to establish baselines

the Trash TMDL. Moreover the evidence aniply shows that
for trash discharges.

because of the n.ature of trash including Styrofoain containers

and other inaterials that are undiluted by water in contrast The Water Boards persuasively contend Water Code section

to chemical pollutants and the dangers to wildlife of even 13267 is inapplicable and references to that statute in

smallamounts of trash an assimilative capacity study would the Trash TMDL are to contemplated future orders. For

be difficult to conduct and of little value at the outset. For instance the Trash TMDL states baseline monitoring

instance given the ill effects of trash in a 1413 water body will be required via Water Code Section 13267 and the

it is unlikely such a study would determine the Los Angeles submission of baseline monitoring plans will be due 30 days

River may be loaded with a certain percentage of trash after receipt of the Executive Officers request as authorized

without affecting beneficial uses particularly since a TMDL by Water Code Section 13267. 1414 It also states that

must include a margin of safety that takes into account future storm water permits will be modified to incorporate

any lack of knowledge concerning the relationship between the Waste Load Allocations and to address monitoring and

effluent limitations and water quality 33 U.S.C. 1313d iinpleinentation of this Trash TMDL.

1C. In any event the Trash TMDL requires the Regional

Board to reconsider the zero trasli target after a 50 percent
Further the Trash TMDL states the pennittee under the

reduction of trash is achieved and no party suggests a trash
MunicipalNPDESpennit willsubmitainonitoringplanwith

reduction of at least 50 percent is unwarranted or unattainable.
the proposed inonitoring sites and at least two alternative

Because of 337 this escape hatch coinpliance with a
lnonitoririg locations for each site. The plan must include

zero trash target inay never actually be mandated. The Water maps of the drainage and storm drain data for each propdsed

Boards decision not to conduct or require an assimilative
and alternate monitoring location. The monitoring plans

capacity study is within their expertise not the courts and
Will be subinitted to the Regional Board within 30 days after

we defer to them on the issue.
receipt of the Executive Officers letter requesting such a

plan. Such a request is authorized pursuant to Water Code

section 13267.... The Regional Boards Executive Officer

III will have full authority to review the monitoring plans to

modify the plan to select among the alternate monitoring

Cost-Benefit Analysis and Economic Considerations sites and to approve or disapprove the plans.

8 The Water Boards next contend the court erred by finding Additionally the Water Boards submit that the December 21

the Trash TMDL is invalid because they violated state law by 2001 order the Regional Board issued under Water Code

not conducting a cost-benefit analysis Wat.Code 13267 or
section 13267 to the County of Los Angeles and copennittees

considering economic factors id. at 1324.1 before adopting
under the Municipal NPDES pennit regarding baseline

and approving it.
monitoring and reporting would have been useless and

unneeessary had the Trash TMDL itself required monitoring

and reporting and since there was no appeal of the December
A

21 order to the State Boaid within 30 days Wat.Code

13320 subd. a the cost-benefit analysis issue is not subject

Water Code Section 13267 to appellate review. We note that the December 21 order but

not the Trash TMDL warns that under Water Code section

A regional board is authorized to investigate the quality 13268 the failure to conduct the required riionitoring and/

of waters in its region Wat.Code 13267 subd. a or to provide the required information in a timely manner

and when it requires a polluter to farnish technical or k383 may result in civil liability iunposed by the Regional

monitoring program reports the burden including costs Board in an amount not to exceed .. $1000.

of these reports shall bear a reasonable relationship to the

need for the reports and the benefits to be obtained froin

VV .IyywNeK eý 2011 Tiornsan Reuters. No ciairn tc a US. Governm
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such a TMDL were not considered. Further the Trash TMDL
9 10 Our primary aim in construing any law is to

imposes for the first time a numeric limit for trash and
determine the legislative intent. Citation. In doing so we

significaintly increases the costs of compliance.
look first to the words of the statute giving them their usual

and ozdinary meaning. Committee of Seven Thousand v. We need not however decide whether the Trash TMDL
Superior Court 1988 45 Cal.3d 491 501 247 Cal.Rptr. adopts new or revised water quality objectives within the

362 754 P.2d 708. We agree that by its plain terms Water meaning of Water Code section- 1 becauseevenif.the_--_024
Code section 13267 is inapplicable at the TMDL stage statute is applicable the Water Boards sufficiently complied
and thus the court erred by invalidating the. Trash TIvIDL with it.9 Water Code section 13241 subdivision d does
on this ground. The monitoring and reports are required not define economic considerations or specify a particular
by the December 21 2001 order not the Trash TMDL manner of compliance and thus as the Water Boards assert
and the reduction of trash will be implemented by other

the matter is within a regional 389 boards discretion. It

NPDES permits. TMDLs are primarily informational tools
appears there is no reported opinion analyzing the economic

that allow the states to proceed from the identification of
considerations phrase of this statute. In City of Burbank

waters requiring additional planning to the required plans.
supra 35 Ca1.4th at page 625 26 Cal.Rptr.3d 304 108 P.3d

Pronsolino v. Nastri 9th Cir.2002 291 F.3d 1123 1129. A
862 the court without discussion concluded that in adoptingTMDL does not by itself prohibit any conduct or require any Water Code section 13241 the Legislature intended that a

actions. Instead each TMDL represents a goal that may be
regional board consider the cost of compliance with numeric

implemented by adjusting pollutant discharge requirements
pollutant restrictions when setting effluent limitations in a

in individual NPDES permits or establishing nonpoint source
wastewater discharge permit. Italics added.

14I5 controls. CityofArcadial supra 265 F.Supp.2d at

p. 1144. A TMDL forms the basis for further administrative
9 For the same reason we are not required to reach

the Water Boards assertion that to any extent the
actions that may require or prohibit conduct with respect to

California Supreme Courts recent opinion in City of
particularized pollutant discharges and water bodies. Id.

Burbank supra 35 Cal.4th 613 26 Cal.Rptr.3d 304
at p. 1145.

108 P.3d 862 applies to a TIvIDL it precludes them

from considering economic factors in establishing the

Trash TMDL.

Water Code Section 13241

1416 The Trash TMDL discusses the costs of gathering

and disposing of trash at the mouth of the Los Angeles
D

t h d d ri h iver wa ers e u ng t e ra ny seasons between 1995 and11 Water Code section 13241 provides that each regional

board shall establish such water quality objectives in water
1999. It also states Cleaning up the river its tributaries and

the beaches is a costly endeavor. The Los Angeles County
quality control plans as in its judgment will ensure the

Department of Public Works contracts out the cleaning ofreasonable protection of beneficial uses and the prevention of

nuisance. In establishing water quality objectives a regional
over 75000 catchments catch basins for a total cost of

slightly over $1 millionperyear billed to 42 municipalities....board is required to consider several factors including
Over 4000 tons of trash are collected from Los Angeleseconomic considerations. Wat.Code 13241 subd. d.

County beaches annually at a cost of $3.6 million to Santa

The Water Boards contend Water Code section 13241 is
Monica Bay communities in fiscal years 1988-1989 alone.

inapplicable because the Trash TMDL does not establish
In 1994 the annual cost to clean the 31 miles of beaches 19

water quality objectives but merely implementsunder Water beaches along Los Angeles County was $4157388.
Code section 13242 the existing narrative water quality

objectives in the 1994 Basin Plan. It provides that waters shall
The Trash TMDL also discusses the costs of various types of

compliance measures and explains the cost of iinplementingnot contain floating materials including solids or suspended
this TMDL will range widely depending on the method that

or settleable materials in concentrations that adversely affect
the Permittees select to meet the Waste Load Allocations.beneficial uses. The Cities counter that the Trash TIvIDL

effectively establishes new water quality objectives because
Arguably enforcement of existing litter ordinances could be

used to achieve the final Waste Load Allocations at minimalwhen the 1994 Basin Plan was adopted a TMDL for trash

or no additional cost. The most costly approach in theshort-wasnot contemplated and thus economic considerations of
term is the installation of full-capture structural treatment
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devices on all discharges into the river. However in the long the length of the pipe networlc. It explains that release

tenn this approach would result in lower labor costs and may nets are a relatively economical way to monitor trash loads

be less expensive than some other approaches. from inunicipal drainagesystems. However in general they

can only be used to monitor or intercept trash at the end of a

The Trash TMDL defines catch basin inserts as the least
pipe and are considered to be partial capture systerns as nets

expensive structural treatment device in the short tenn at
are usually sized at a 1/2 to 1 mesh.

a cost of approximately $800 each. It cautions however

that because catch basin inserts are not a full capture The Cities assert that a considerationof economics

method they niust be monitored frequently and inust be should have included a discussion of the economic inzpacts

used in conjunction with frequent street sweeping. The associated with the vortex separation systems. Alternatively

Trash TrADL estimates that if the approximately 150000 the Water Boards could have analyzed other methods of

catch basins throughout the watershed were retrofitted with compliance such as a series of best inanagement practices

inserts capital costs would be $120 million over 10 years including increased street sweeping catch basin inserts

maintenance and operation costs would be $330 million over release nets or some other coinbination of best management

10 years and maintenance and operation costs after full practices that should have been evaluated for purposes of

implementation would be $60 millionper year. allowirig the inunicipalities to be in deemed compliance with

the zero Trash TMDL. Italics added. As stated though
Further the Trash TMDL discusses the full capture vortex me Trash TMDLdoes include the estimated costs of several

separation system VSS which diverts the incoining flow
types of compliance methods and a cost comparison of capital

of storm water andpollutants into a pollutant separation and
costs and costs of operation and maintenance. The Cities

containnient chamber. Solids within the separation chamber
cite no authority for. the proposition that a consideration

are kept in continuous motion and are prevented from
of economic factors under Water Code section 13241 must

blocking the screen so that water can pass through the screen include an analysis of every conceivable conipliance method
and flow downstream. This is a pennanent device that can or combinations thereof or the fiscal impacts on peniuttees.

be retrofitted for oil separation as well. Studies have shown

that VSS units remove virtually all of the trash contained in Given the lack of any definition for economic

treated water. The cost of installing a VSS is assumed to be considerations as used in Water Code section 13241 and

high so limited funds will place a cap on the number of units our deference to the Water Boards expertise we conclude

which can be installed during any single fiscal year. the Trash TMDLs discussion of compliance costs is adequate

1418 and does not fulfill the arbitrary or capricious

k1417 The Trash TMDL estnnates the retrofitting of the
standard. Accordingly the Trash TMDL is not invalid on this

entire Los Angeles River watershed with low capacity VSS
10

units would be $945 million in capital costs and $813 million
ground.

in operation and maintenance costs over 10 years and $148 10 The Cities also assert that under federal law an

million in annual operation and maintenance costs after full
economic analysis is a prerequisite to the adoption of a

T
implementation. The installation of large capacity VSS units

nIDL. They rely on 40 Code of Federal Regulations

Part 130.6c4 but it pertains to nonpoint sources of39 approximately $332 million in capitalwould run
pollution that need not be addressed ina TIvIDL as

costs and $41 million in operation and tnaintenance costs
discussed further below. The portion of the regulation

over 10 years and $7.4 inillion per year in operation and
covering TMDLs does not mention economics id.

maintenance costs after full iinplementation. The yearly cost
130.6c1. Parts 130.65 and 6 of 40 Code

of servicing one VSS unit is estitnated to be $2000. The
of Federal Regulations discuss economics but in the

Trash TMDL explains that outfltting a large drainage with context of the area wide planning process under section

a number of large VSS units may be less costly than using 208b2 of the Clean Water Act 33 U.S.C. 1288b

a larger nuinber of small VSS units. Maintenance costs 2 which is inapplicable here. According to the

decrease drainatically as the size ofthe system increases. The Water Boards the Southeni California Association

Trash TMDL also contains a cost coinparison of catch basin of Governments is the designated area-wide planning

inserts and low capacity and large capacity VSS units. agency.

Additionally the Trash TMDL estimates the costs forend-of-pipe
nets at between $10000 and $80000 depending on IV

4exi t 2011 Thon isari Reuters. No clairr tc3 oric. irýaý iJw iverrýrrierai Works.

1b13



City of Arcadia rr. State Water Resources CcsntroE Bd. 135 CaE.A.pp.4th 1392 2006

38 CaLRptr.3d 373 36 Envtl. L. Rep. 20025 06 Cal. Daily Op. Serv. 797...
_

Received

July 29 2011

commission on

state mandates

1313d2 we agree. Moreover states remain at the front

Los Angeles River Estuary
line in combating pollution City of Arcadia 11 supra 411

F.3d atp. 1106 and so long as the state does not attempt

12 Additionally the Water Boards challenge the courts to adopt more lenient pollution control measures than those

finding they abused their discretion by attempting to include already in place under the Clean Water Act it does not

the Estuary in the Trash TMDL as the Estuary is not on prohibit state action. Id. at p. 1107.

the_state_s_l998_3_03d_hst_ofimpaired_waters.The-Water---Boardscontend a water bodys formal listing on the states
13 Alternatively the Cities complain the Regional Board

303d list is not a prerequisite to formulating a TMDL for
did not sufficiently identify the Estuary as being impaired

it. Rather an agency may simultaneously submit to the EPA
and included in the Trash TMDL until after its adoption and

the ident 39T water body as impaired and a
approval by the State Board and Office ofAdministrative Law

ification of a

and the completion of all public hearings. On July 29 2002
corresponding TMDL

the Regional Board sent the EPA a memorandum to provide

The Clean Water Act provides Each state shall identify
clarification on specific aspects of the Trash TMDL. It stated

those waters within its boundaries for which the effluent
that a TMDL was established for the reaches of the Los

limitations .. are not stringent enough to implement any
Angeles River tributaries and lakes listed on the states 1998

water quality standards applicable to such waters. The State 303d list and in addition a TMDL was established for

shall establish a priority ranking for such waters taking into
the Los Angeles River Estuary in the City of Long Beach.

account the severity of the pollution and the uses to be As described on page 12 paragraph 2 of the stafff report

made of such waters. 33 U.S.C. 1313d1A. Further
staff found that the impairment in the E stuary due to trash is

it provides that each state shall establish for the waters
even more acute in Long Beach where debris flushed down

identified in paragraph 1A of this subsection and in by the upper reaches collects. The impairment in the

accordance with the priority ranking the total maximumdaily Estuary was well documented during TMIVII.IDL development

load.... Id. at 1313d1C. These provisions do not and it would have been included in the 1998 303d list if

prohibit a regional board from identifying a water body and the attached photographic evidence had been available at the

establishing a TMDL for it at essentially the same time or
time of the listing.

indicate that formal designation on a states 303d list is a

prerequisite to a TMDL.
The Trash T1VIDL lists the reaches of the Los Angeles River

that are iinpaired by trash and listed on the states 303d

Further 33 United States Code section 1313d2 provides
3927 list. The list does not include the Estuary. The

Each State shall submit to the EPA Administrator from Water Boards assert that even so it was always obvious

time to time .. for his or her approval the waters identified
the Estuary is impaired and included in the Trash TMDL.

andthe loads established under paragraphs 1A and .. 1 The Trash TMDL states it is for the Los Angeles River

C .. of this subsection. The EPA Administrator shall either Watershed and watershed is defined as a region or area

approve or disapprove such identification and load not later
bounded peripherally by a divide and draining ultimately

than thirty days after the date of submission. Italics added.
to a particular watercourse or body of water.Merriam-This

clarifies that a regional board inay siinultaneously
Websters Collegiate Dict. 10th ed.1996 p. 1336. Estuary

identify an impaired water body and establish a TMDL for it.
is defined as a water passage where the tide meets a river

current especially an ann of the sea at the lower end of a

I419 In San Francisco BayKeeper v. Whitman supra river. Id. at p. 397.

297 F.3d 877 884-885 the court held an agency has no

duty to submit a TMDL at the same time it identifies an The Trash TMDL describes the watershed as beginning at the

impaired water body noting the development of a TMDL vestern end of the San Fernando Valley to the Queensway

to correct the pollution is obviously a more intensive and Bay and Pacific Ocean at Long Beach and it also states

time-consuming project than simply identifying the polluted
the watershed continues from Willow Street all 1420 the

waters as the EPA has indicated. Id. at p. 885. The Water way through the Estuary. An amici curiae brief by Santa

Boards assert the case does not deprive an agency from Monica BayKeeper Inc. Heal the Bay Inc. and Natural

exercising its discretion to simultaneously submit to the EPA Resources Defense Council Inc. collectively BayKeeper

the identification of an impaired water body and a TMDL for asserts Queensway Bay is the site of the Estuary and no party

it. Given the plain language of 33 United States Code section has challenged the assertion. Further the Trash TMDL lists

2011 RW.c._.
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and discusses the beneficial uses of the Estuary including alternatives. Sierra Club v. State Bd of Forestry 1994

habitat for many species of birds some eridangered and 7 Ca1.4th 1215 1233 32 Ca1.Rptr.2d 19 876 P.2d 505.

fish. It also states beneficial uses are iinpaired by large CEQA mandates that public agencies refrain from approving

accumulations of suspended and settled debris throughout projects with significant environmerital effects if 393
the river system and in particular estuarine habitat is there are feasible alternatives or mitigation measures that can

iinpaired. Further the adniinistrative record contains Several substantially lessen or avoid those effects. Mountain Lion

pictures of trash deposited in the Estuary during high flows Foundation v. Fish Game Com. 1997 16 Ca1.4th 105134

depicting the variety of ways through which trash .. 65 Cal.Rptr.2d 580 939 P.2d 1280.

becomes an integral part of wildlife affecting all plant and

animal coinmunities in the process.
15 16 17 CEQA is iinplemented through initial studies

negative declarations and EIRs. Sierra Club v. State Bd.

The Trash TM9Ls identification of the Estuary as impaired of Forestry supra 7 Ca1.4that
p. 1229 32 Cal.Rptr.2d

could have been clearer but we conclude it was sufficient 19 876 P.2d 505. CEQA requires a governmental agency

to put all affected parties on notice and does not ineet to prepare an jEIR whenever it considers approval of

the arbitrary-and-capricious standard Further although the a proposed project that may have a significant effect on

identification of iinpaired water bodies requires a priority the environment. Quail Botanical Gardens.Foundation

ranking 33 U.S.C. 1313d2 and the Trash TMDL Inc. v. City of Encinitas supra 29 Ca1.App.4th at p. 1601

does not prioritize the Estuarys need for a TMDL we 35 Cal.Rptr.2d 470. If there is no substantial evidence a

agree with amici BayKeeper that any error in the Water project may have a significant effect on the environment

Boards procedure was not prejudicial because the Trash or the initial study identifies potential significant effects

TMDL shows amelioration of the trash problem in the entire but provides for mitigation revisions which make such

Los Angeles River watershed is highly iinportant and it is effects insignificant a public agency niust adopt a negative

unlikely the Water Boards would single out the Estuary for declaration to such effect and as a result no EIR is

lower priority or that inclusion of the Estuary would disturb required. Citations. However the Supreme Court has

their existing priorities. recognized that CEQA requires the preparation of an EIR

whenever it can be fairly argued on the basis of substantial

V evidence that the project may.have significant environinental

impact. Citations. Thus if substantial evidence in. the

record supports afair argument significant impacts or

CEQA effects may occur an EIR is required and a negative

declaration cannot be certified. Id. at pp. 1601-1602 35

14 The Water Boards challenge the sufficiency of the
Ca1.Rptr2d 470.

evidence to support the trial cotrts finding that the

amendment adding the Trash TMDL to the 1994 Basin

Plan does not coinport with CEQA. The court found the

Regional Boards environniental checklist was deficient and

there is sufficient evidence of a fair argument that the

project may have a significant effect on the environsnent

thus necessitating an EIR or its functiorial equivalent. We
conclude the court was correct.

General Legal Pritz cipl es

CEQA compels govermnent first to identify the

enviromnental effects of projects and then to mitigate those

adverse effects through the 1421 imposition of feasible

initigation measures or through the selection of feasible

Significant effect on the environnient means a substantial

or potentially substantial adverse change in any of the

physical conditions within the area affected by the project

including land air water minerals flora fauna3- ainbient

noise and objects of historic or aesthetic significance.

An economic or social change by itself shall not be

considered a significant effect on the environment. A social

or economic change related to a physical change may be

considered in deterinining whether the physical change is

significant. Cal.Code Regs. tit. 14 15382.

Certified Regulatory Program

2011 ýýonisori Reuters. No c 9aim to oricliraa U.S. Govemt neni Worics. 12
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any significant or potentially significant effects that the

18 State regulatory programs that meet certain
project might have on the environment and a document

environmental standards and are certified by the Secretary used as a substitute negative declaration must include

of the California Resources Agency are exempt from
a statement that the agencys review of the project

CEQAs requirements for preparation of EIRs negative would not have any significant or potentially significant

declarations and initial studies. Citations. Environmental
effects on the enviromnent and therefore no alternatives or

review documents prepared by certified programs may __mitigation-neasures-are-pr-oposed-to-avoid-or-reduce-any-------___---------ý
beused instead of environmental documents that CEQA

significant effects on the environment. This statement shall

would otherwise require. Citations. Certified regulatory be supported by a checklist or other documentation to show
1422 programs remain subject however to other CEQA the possible effects that the agency examined in reaching this

requirements. 2 Kostka Zischke Practice Under the conclusion. Cal.Code Regs. tit. 14 15252 subd. a.
Cal. Environmental Quality Act Cont.Ed.Bar 2005 21.2

p. 1076 Pub. Resources Code 21080.5. Documents The basin planning process of the State Board and regional

prepared by certified programs are consideredthefunctional boards is a certified regulatory. program Cal.Code Regs.

equivalent of documents CEQA would otherwise require. tit. 14 15251 subd. g and x1423 the regulations

Mountain Lion Foundation v. Fish Game Com. supra implementing the program appear in the California Code

16 Ca1.4th at p. 113 65 Cal.Rptr.2d 580 939 P.2d 1280 2 of Regulations title 23 sections 3775 to 3782. A regional

Kostka Zischke Practice Under the Cal. Enviromnental boards submission of a plan for State Board approval must be

Quality Act supra 21.10 p. 1086 the docuinentation accompanied by a brief description of the proposed activity

required of a certified program essentially duplicates that a completed environmental checklist prescribed by the State

required for an EIR or negative declaration. Board and a written report addressing reasonable alternatives

to the proposed activity and mitigation measures to minimize
An agency seeking certification must adopt regulations

any significant adverse environmental impacts. Id. 3777
requiring that final action on the proposed activity include subd. a.
written responses to significant environmental points raised

during the decisionmaking process. Citation. The agency

must also implement guidelines for evaluating the proposed
C

activity consistently with the 394 environmental

protection purposes of the regulatory program. Citation. Environmental Documentation

The document generated pursuant to the agencys regulatory

program must include alternatives to the proposed project The Regional Boards environmental documentation in lieu of

and mitigation measures to minimize significant adverse documents CEQA ordinarily requires consists of a checklist

environniental effects citation and be made available for and the Trash TMDL. The checklist asked a series of

review by other public agencies and the public citation. questions regarding whether implementation of the Trash

Mountain Lion Foundation v. Fish Game Com. supra 16 TMDL would cause environmental impacts to which the

Ca1.4th at p. 127 65 Cal.Rptr.2d 580 939 P.2d 1280. Regional Board responded yes maybe or no. Yes
or maybe answers required an explanation. The checklist

19 The guidelines for implementation of CEQA Cal.Code described beneficial impacts pertaining to plant and animal

Regs. tit. 14 15000 et seq. do not directly apply to a
life water quality and recreation. The checklist denied the

certified regulatory programs environmental document. 2 project would have any environmental impact on land
Kostka Zischke Practice Under the Cal. Environmental

including soil displacement air noise natural resources or

Quality Act supra 21.10 p. 1086. However when traffic and thus it included no discussion of those factors. The

conducting its enviromnental review and preparing its checklist concluded the proposed Basin Plan amendment

documentation a certified regulatory program is subject adding the Trash TMDL could not have a significant effect

to the broad policy goals and substantive standards of on the environment.

CEQA. Ibid.

In a certified program an environmental document used

as a substitute for an EIR must include alternatives to

the activity and mitigation measures to avoid or reduce

The Regional Board obviously intended its documentation

to be the functional equivalent of a negative declaration.

Nonetheless on appeal the Water Boards claim for the

first time that the Regional 395 Boards environmental

2 G ý y em



Received

July 29 2011

City of Arcadia v. State Water Resources Control Bd. 135 Cal.App.4th 1392 2006 commission or

38 Cal.Rptr.3d 373 36 Envtl. L. Rep. 20025 06 Cal. Daily Op. Serv. 797... ate 171alldate

review process is tiered and its documentation meets the argument test provides a low threshold for requiring an EIR.

requireinents of a first tier EIR under Public Resources Ocean View Estates Homeowners Assis Inc. v. Montecito

Code section 21159. They assert the courts Criticism of the WaterDist. 2004 116 Ca1.App.4th 396 399 10 Cal.Rptr.3d

checklist is baseless because it ignores the concept of tiered 451.

enviromnental review and specific provisions for pollution 11 A negative declaration may not be based on a

control performance standards. bare bones approach in a checklist. Snarled Traffic

Obstructs Progress v. City mid County ofSan Francisco

Tiering refers to the coverage of general matters in
1999 74 Ca1.App.4th 793 797 fn. 2 88 Ca1.Rptr.2d

broader EIRs such as on general plans or policy statements 455 and cases cited therein. Acertified programs

with subsequent narrower EIRs or ultimately site-specific statement of no significant impact miist be supported

EIRs incorporating by reference the general liscussions by documentation showing the potential enviionniental

and concentrating solely on the issues specific to the EIR impacts that the agency examined in reaching its.

subsequently prepared. Tiering is appropriate when the conclusions and this documentation would be

sequence of EIRs is . ff rom a general plan policy similar to an initial study. 2 Kostka Zischke

or prograin EIR to a .. site-specific EIR. Natural Practice Under the Cal. Enviroiunental Quality Act

ResottrcesDefense Council lnc. v. City ofLosAngeles 2002 supra 21.11 pp. 1088-1089 italics added. Because

103 Ca1.App.4th 268 285 126 Cal.Rptr.2d 615. Courts we conclude an EIR is required we need not expand

have allowed first tier EIRs to defer detailed analysis to
on how the checklist and Trash TMDL fail to satisfy

negative declaration requirements or their fimctional

subsequent project EIRs. Frieizds of 1424 Mainmoth v.

equivalent.

Town ofMammoth Lakes Rede.velopment Agency 2000 82

Ca1.App.4th 511 532 98 Ca1Rptr.2d 334. -396 The Trash TMDL discusses various compliance

Public Resources Code section 21159 which allows methods or conzbinations thereof thatpermittees may einploy

expedited environmental review for mandated projects mcluding the installation of catch basin inserts and VSS units.

provides that an agency shall perform at the tiine of the
The Trash TMDL estiinates that if the catch basin inethod

adoption of a rule or regulation requiring the installation
is used exclusively approxhnately 150000 catch basins

of pollution control equipinent or a performance standard throughout the watershed would require retrofitting at a cost

or treatment requirement an enviromnental analysis of of approxiinately $120 million. It explains however that the

the reasonably foreseeable methods of coinpliance.... The ideal way to capture trash deposited into a storm drain

enviromnental analysis shall at a ininimuminclude all of the system would be to install a VSS unit. This device diverts

following 1 An analysis of the reasonably foreseeable 1425 the incoining flow of stonn water and pollutants

environmental iinpacts of the inethods of coinpliance. C 2 into a pollution separation and contaimnent chamber. Only

An analysis of reasonably foreseeable mitigation ineasures.
VSS units or similar full-capture devices will be deemed

3 An analysis of reasonably foreseeable alternative fully compliant with the zero trash target. The Trash TMDL

xneans of coinpliance with the rule or regulation. Pub.
estimates the cost of installing low capacity VSS units would

Resources Code 21159 subd. a. The Water Boards be $945 inillion and the cost of installing large capacity VSS

submit they coniplied with the statute and the tier two
units would be $332 inillion.

environmental review is the responsibility of the local

The checklist and the Trash TMDL however ignore the

agencies who will determine how they intend to coinply with

the perfonnance standards of the Trash TMDL temporary impacts of the construction of these pollution

controls which logically may result in soils disniptions and

Issues not presented to the trial court are ordinarily waived displacements an increase in noise levels and changes in

on appeal. Royster v. Montaizez 1982 134 Cal.App.3d
traffic circulation. Further the Trash TMDL explains that

362 367 184 Cal.Rptr. 560. In any event we conchide
since catch basin inserts are not a full capture inethod they

the chedklist and Trash TMDL are insufficient as either must be monitored frequently and inust be used in conjunction

the functional equivalent of a negative declaration
11

or a

with frequent street sweeping. The checklist and the Trash

tiered EIR. Moreover an EIR is required since the Trash
TNML also ignore the effects of increased street sweeping on

TMDL itself preserits substantial evidence of a fair argument
air quality and possible iinpacts caused by maintenance of

that significant environmental inipacts may occur. Because
catch basin inserts VSS units and other compliance methods.

a negative declaration ends environinental review the fair

114f 2011 IIýonisorý ýeuters. Nýý clairr ic oricliria IrI.S. Or.vernmera. Work
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for its actions. Federation of Hillside Canyon Assns. v.

Indeed the County of Los Angeles wrote to the Regional
City ofLos Angeles supra 126 Ca1.App4th 1180 1198 24

Board that cleanout of structural controls such as catch Cal.Rptr.3d 543. The Water Boards CEQA documentation
basin inserts and V SSs naturally will increase existing noise

is inadequate and remand is necessary for the preparation of
levels due to vehicle and vacuuniing noises. The City of

an EIR or tiered EIR or functional equivalent as substantial

Los Angeles advised that the Trash TMDL would result in
evidence raises a fair argument the Trash TMDL may have

increased maintenance vehicle traffic and substantial air
_-.signi-fcant impacts-on-the-environment--T-he-court -correctly

emissions or deterioration of anibient air quality increased

noise increased use of natural resources and adverse impacts
invalidated the Trash TMDL on CEQA grounds.

12

on existing transportation systems.

The Water Boards contend those comments are merely

unsubstantiated opinion and speculation by biased project

opponents. Substantial evidence is not argument

speculation unsubstantiated opinion or narrative or
evidence which is clearly inaccurate or erroneous. Pub.

Resources Code 21082.2 subd. c. However letters

and testimony from govermnent officials with personal

knowledge of the anticipated effects of a project on their

communities certainly supports a fair argument that the

project may have a significant environmental impact. City

of Livermore v. Local Agency Formation Conz. 1986 184

Cal.App.3d 531 542 230 Ca1.Rptr. 867. Again however

the Trash TMDL itself satisfies the fair argument criterion.

Even if the Water Boards had relied on Public.Resources

Code section 21159 at the trial court the environmental

documents do not meet its minimum requirements. Neither

the checklist nor the Trash TMDL includes an analysis

of the reasonably foreseeable impacts of coristruction and

maintenance of pollution control devices or mitigation

measures and in fact the Water Boards develop no argument

as to how they ostensibly coinplied with the statute. While

we agree a tiered environmental analysis is appropriate

here the Regional Board did not prepare a first-level EIR

or its functional equivalent. We reject the Water Boards

argument the Regional Board did all it 1-I426 could because

12 The Water Boards also contend the trial court erred

by staying the implementation schedule for the Trash

TMDL pending this appeal. The matter is moot given

our holding on the CEQA issue.

VI

Declaratory Relief

20 In its statement of decision the trial court explained

the Cities contend the Water Boards improperly attempted

to control the watershed including the entire 584 square

miles of incorporated and unincorporated areas of the County

of Los Angeles and nowhere in the Trash TMDL or

the 1994 Basin Plan Amendment did they assert that

the numeric Waste Load Allocations
.. are to apply to the

entire 584 square miles of watershed. The court however

explained the Water Boards concede the Trash TMDL only

applies to navigable waters by asserting they didnt intend to

control non-navigable waters and it found the parties areinagreementthat the trash load allocations apply to the portion

of the subject watershed as defined on pages 3575 and 3584

of the Administrative Record pages of the Trash TMDL and

the Waste Load Allocations do not apply to non-waters.

The statement of decision nonetheless states the court granted

the Cities relief as requested as to regulation of non-

there is no way to examine project level iinpacts that waters. In their third cause of action the Cities sought a

are entirely dependent upon the speculative possibilities of judicial declaration that the amendment to the 1994 Basin

how subsequent 397 decision makers may choose to
Plan and the Trash TMDL are invalid because they violate

coinply with the Trash TMDL. Tier two project-specific
federal and state law. The judgment declared unenforceable

EIRs would be more detailed under Public Resources Code a July 29 2002 letter from 1427 the Regional Board to

section 21159.2 but the Trash TMDL sets forth various

compliance methods the general impacts of which are

reasonably foreseeable but not discussed.

the EPA that stated the Waste Load Allocations apply to the

entire urbanized portion of the watershed.... The urbanized

portion of the watershed was calculated to encompass 584

square miles of the total watershed.

As a matter of policy in CEQA cases a public agency must

explain the reasons for its acrions to afford the public and 21 The fundamental basis of declaratory relief is the

other agencies a meaningful opportunity to participate in the existence of an actual present controversy. 5 Witkin

environmental review process and to hold it accountable Cal. Procedure supra Pleadings 817 p. 273. Because

the parties agreed during this proceeding there was no



Received

July 29 2011

ýasz zoos
commission on

i
0-1 70s cI A Atnt tfi d S W G ro a. pp.tate er esources anCity o mrca ia V. a

t d ta e man a eS
38 Cal.Rptr.3d 373 36 Envtl. L. Rep. 20025 06 Cal. Daily Op. Serv. 797...

present controversy the judgment should not have included to establish itnpossibility. Further the iinpossibility issue is

declaratory relief on the nonwaters issue. not germane at this juncture as the matter is at the planning

CITIES APPEAL

I

stage with an interim goal of a 50 percent reduction in trash

a goal everyone agrees is necessary and achievable.

In any event the trial court found 33 United States Code

section 1342p3Biii inapplicable to the adoption ofa

TMDL. The court also found state and federal laws authorize

regionai boards to use water quality and not be limited to

Concepts of Maximum Extent Practicable
practicability as the gaiding principle for developing linuts

and ý-Rest ManldQPmen- PPactLcQS ia---- in a TPJ1D- on pollution. Further the court noted the Cities

22 The Cities contend a zero target for trash in the
presented no authority for their proposition the Regional

Los Angeles River is unattainable 398 and thus the
Board is required to adopt a stonn water TMDL that is

Trash TMDL violates the law by not deeming cotnpliance
achievable.

through the federal maxitnutn extent practicable and best We agree with the courts assessment. The statute applicable

management practices standards which are less stringent
to establishitig a TMDL 33 United States Code section

than the nutneric target of zero. The Cities rely on 33 1313d1C does not suggest that practicality is a

United States Code section 1342p3Biii under which
consideration. To the contrary a regional board is required

an NPDES pemiit for a municipal discharge into a stonn
to establish a TMDL at a level necessary to itnplement the

drain shall require controls to reduce the discharge of
applicable water quality standards with seasonal variations

pollutants to the 777aximunz extent practicable including and a iriargin of safety. 33 U.S.C. 1313d1C. The

management practices control techniques and system design NPDES permit provision 33 United States Code 1342p3
and engineering methods and such other provisions as the B is inapplicable because sgain we are only consideringg

EPA Administrator or the State determines appropriate
the propriety of the Trash TMDL a precursor to NPDES

for the control of such pollutants. Italics added.13 perlnits iinplementing it. Under the Trash TIvIDL the nunieric

Best management practices are generally pollution cofitrol target will be reconsidered after several years when a

tneasures set forth in NPDES permits. BIA supra 124 reduction in trash of 50 percent is achieved and thus it is

Ca1.App.4th at p. 877 22 Cal.Rptr.3d 128. presently unknown whether compliancewith a trash limit of

13 The Clean Water Act and applicable regulations do zero will ever actually be mandated.

not define the maximum extend practicable standard.

Building Industry Assn. ofSan Diego Countjý v. State
23 To bolster their position the Cities rely on ý r399

Watei Resources Control Bd. 2004 124 Ca1.App.4th
33 United States Code section 1329a1C. It provides

866 889 22 Cal.Rptr.3d 128 BIA In BIA the however that in a states assessment report
for a nonpoint

NPDES permit at issue defined the standard as a highly source management prograin the state must describe the

flexible coricept that depends on balancing numerous process including intergovermnental coordination and public

factors. Ibid participation for identifyingbestmanagement practices

and measuresto control each category and subcategory of

The Cities assert that as the record reflects compliance nonpoint sources and where appropriate particular nonpoint

with the zero Trash TMDL
..

is impossible and sources identified under subparagraph B and to reduce

the Water Boards themselves recognize that zero is to the maxiinum extent practicable the level of pollution

an impossible standard to meet. Contrary to the Cities resulting from such category subcategory or source. Ibid.

suggestion the Water Boards tnade no implied finding or In BIA siipra 124 Ca1App.4th at page 887 22 Cal.Rptr.3d

concession of impossibility. Rather the record shows that 128 we rejected the argument the statute shows Congress

members of the Water Boards questioned whether a zero intended to apply a maxiinuin extent practicable standard

trash target is actually attainable. A zero liinit on 1428 to point source discharges as well as nonpoint discharges.

trash within the meaning of the Trash TMDL is attainable The Cities say they disagree with BIA but they develop no

because there are methods of deemed compliance with the argument revealing any flaw in the opinion. Parties are

limit. The record does not show the limit is unattainable and required 1429 to include argutnent and citation to authority

the burden was on the Cities as opponents of the Trash TMDL in their briefs and the abserice of these necessary elements

h7l 1F-Kt i- 2011 11mftts731 Rel$eu. No Coz7lii tfD
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allows this court to treat appellants .. issue as waived. Regional Boards adoption of the Trash TMDL and its

Interinsurance Exchange v. Collins 1994 30 Ca1.App.4th approval by the State Board and the EPA. Further the

1445 1448 37 Cal.Rptr.2d 126. memorandum states it Y1430 is not binding and indeed

there may be other approaches that would be appropriate
The Cities reliance on Defenders of Wildlife v. Browner

in particular situations. When EPA makes a TMDL or

9th Cir.1999 191 F.3d 1159 for the proposition that
permitting decision it will make each decision on acase-by-municipalitiesunlike private companies may not be required __case-basis-andwill-be guided by-applicable -requirements-of--_-to

strictly coinply with numeric discharge limits is likewise
the Clean Water Act and implementing regulations taking

misplaced. Defenders of Wildlife v. Browner involves a
into account cominents and information presented at that

challenge to an NPDES permit not the adoption of a
time by interested persons regarding the appropriateness of

TMDL. Further the court there rejected the argument that
applying these recommendations to the particular situation.

the EPA or authorized regional or state board may not

under the Clean Water Act require strict compliance with

state water-quality standards through numerical limits or II

otherwise. Id. at p. 1166. The court explained Although

Congress did not require municipal storm-sewer discharges
Nonpoint Sources of Pollution

to comply strictly with numerical effluent limitations

section 1342p3Biii of United States Code title 33 24 The Cities contend the court should have invalidated

states that permits for discharges from municipal storm the Trash TMDL on additional grounds including the

sewers .. shall require ..
such other provisions as the EPA Water Boards failure to identify load allocations and

Administrator
..

determines appropriate for the control iinplementation measures for nonpoint sources of trash

of such pollutants. Emphasis added. That provision gives discharge. The Cities assert the Water Boards are required

the EPA discretion to determine what pollution controls are to adopt implementation measures for the homeless and

appropriate.... Under that discretionary provision the EPA aerial sources of trash and also for the other nonpoint

has the authority to determine that ensuring strict compliance sources of trash consisting of State and federal facilities

with state water-quality standards is necessary to control and other facilities not yet subject to NPDES Permits.

pollutants. The EPA also has the authority to require less than The Cities submit that the Clean Water Act does not allow

strict compliance with state water-quality standards.... Under the Water Boards to effectively impose the burden of

33 United States Code section 1342p3Biii the EPAs the load allocation from all nonpoint sources solely on

choice to include either management practices or numeric municipalities.

limitations in the pennits was within its discretion. Id. at pp.

1166-1167.
The Cities further claim the Water Boards acted arbitrarily

and capriciously by imposing a trash target of zero on

In BIA this court similarly held that 33 United States Code municipalities but iinposing ade minimus requirement
section 1342p3Biii does not divest a regional boards on non-point source discharges. The Cities cite the July 29
discretion to impose an NPDES permit condition requiring 2002 letter from the Regional Board to the EPA clarifying

compliance with state water quality standards more stringent that it identified nonpoint sources of trash pollution as wind

than the maxiinuin-extent-practicable standard. BIA supra blown trash and direct deposit of trash into the water but as
124 Ca1.App.4th at pp. 871 882-885 22 Cal.Rptr.3d 128 see the non-point sources were determined to be de-minimus we
also Wat.Code 13377 waste discharge requirements shall did not believe it necessary to outline. a reduction schedule

meet federal standards and may also include more stringent for non-point sources. Contrary to the Cities position the

effluent standards or limitations necessary to implement Regional Board did not adopt a de minimus load allocation

water quality control plans or for the protection of beneficial for nonpoint sources. Rather as the trial court found the

uses or to prevent nuisance. Thus even if the analysis in Regional Board found the trash pollution from nonpoint

Defenders of Wildlife v. Browner or BIA arguably has any sources is de minimus compared to trash pollution from point

application to a TMDL the opinions do not help the Cities. sources. The TMDL states the major source of trash in the

Los Angeles River results from litter which is intentionally

Additionally the Cities reliance on a November 2002
or accidentally discarded in the watershed drainage areas.

EPA memorandum on establishing TMDLs and issuing

NPDES 14011 permits is misplaced as it postdates the

10220 ýs.
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to regulate nonpoint source pollution Appalachian Power

In arguing the Trash TMDL is required to include a specific Co. v. Train 4th Cir.1976 545 F.2d 1351 1373 Congress

load allocation for nonpoint sources of pollution the Cities
consciously distinguished between poirit source and nonpoint

rely on the 2000 EPA Guidance which provides Load source discharges giving EPA authority under the Clean

allocations for nonpoint sources maybe expressed as specific Water Act to regulate only the former City of Arcadia

allocations for specific discharges or as gross allotments
1 supra 265 F.Supp.2d at p. 1145 For nonpoint sources

to nonpoint source discharger categories. Separate nonpoint liinitations on loadings are not subject to a federal nonpoint

source allocations should be established for background source permitting prograin and therefore any nonpoint source

loadings. Allocations inay be based on a variety 1431 of reductions can be enforced
.. only to the extent that a

technical economic and political factors. The methodology state institutes such reductions as regulatory requirements

used to set allocaions should be discussed i-i detail. Italics pursuant to state 1432 authoriiy. Nonpoint sources

added. because of their very nature are not regulated under the

The 2000 EPA Guidance however states it does not impose
NPDES program. Instead Congress addressed nonpoint

legally binding requirements. Further the load allocation
sources of pollution in a separate portion of the Clean

for nonpoint sources is implicitly zero for trash. Federal
Water Act which encourages states to develop areawide

waste treatment inaiiagement plans. Pronsolino v. Marcus

regulations define a TMDL as the sum of waste load

allocations for point sources load allocations for nonpoint
supra 91 F.Supp.2d at p. 1348 citing 33 U.S.C. 1288 see

sources and natural backgrounds. 40 C.F.R. 130.2i
also 33 U.S.C. 1329.

2003. Since a TMDL defines the specified maximum We conclude the court correctly ruled on this issue.

amount of a pollutant which can be discharged into a body

of water from all sources combined 401 American

Wildlands v. Browner 10th Cir.2001 260 F.3d 1192 1194
III

and the Trash TMDL specifies a zero numeric target for trash

in Los Angeles River load allocations are necessarily zero as Uses To Be Made of Watershed

well as waste load allocations.

25 The Cities next contend the Trash TMDL is invalid

Additionally the Cities cite no authority for the proposition because the Water Boards improperly relied on nonexistent

the Water Boards are required to identify an implementation illegal and irrational uses to be made of the Los Angeles

prograin for nonpoint pollution sources. Again where a River. Emphasis omitted. The Cities complain that the

point is merely asserted by counsel without any argument of Trash TMDL states a purported beneficial use of one of

or authority for its proposition it is deeined to be without nunierous reaches of the river on the states 303d list is

foundation and requires no discussion People v. Ham recreation and bathing in particular by homeless people who

1970 7 Cal.App.3d 768 783 86 Cal.Rptr. 906 disapproved seek shelter there and the State Board chairman questioned

on another ground in People v. Compton 1971 6 Ca1.3d 55 the legality of such uses. The Cities also assert there is no

60 fn. 3 98 Cal.Rptr. 217 490 P.2d 537 People v. Sierra evidence to support the Trash TMDLs finding that swinuning

199537 Ca1App4th 1690 1693 fn. 244 Ca1Rptr2d 575 is an actual use -of the- river in any location.

In any event although the Clean Water Act focuses on both The Cities rely on section 303d1A of the Clean Water

point and nonpoint sources of pollution it is settled that the Act 33 U.S.C. 1313d1A which provides that in

ineasure does not require states to take regulatory action to
identifying inipaired waters for its 303d list states shall

limit the amount of non-point water pollution introduced into establish a priority ranking for such waters taking into

its waterways. While the Clean Water Act requires states account the severity of the pollution and the uses to be made

to designate water standards and identify bodies of water of such waters. Italics added. T402 The Cities assert an
that fail to meet these standards nothing in the Clean illegal use cannot be ause to be made for the water body.

Water Act demands that a state adopt a regulatory system for

nonpoint sources. Defenders of Wildlife v. EPA supra Additionally the Cities cite Water Code section 13241

415 F.3d at pp. 1124-1125 citing American Wildlands v.
which requires regional boards to establish water quality

Browner supra 260 F.3d 1192 1197 In the Clean Water objectives in water quality control plans by considering a

Act Congress has chosen not to give the EPA the authority variety of factors including past present and probable

Vie ýzwýýýeff@ 2011 T1t I3C1 Re1keeIs. No clc.1irn to P3 lr1iýl ý.3S. G71ýerrEYlýý1iýrrýýtýýi
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future beneficial uses of water. Wat.Code 13241 subd. The project goals were to detennine debris loading rates

a. They assert the Water Boards acted contrary to law characterize the debris and find an optimal cleaning schedule

by basing the Trash TMDL on any uses of the Los through enhancing basin cleaning. The project evaluated trash

Angeles River other than the actual uses to be made of the loading at two drainage basins. It goes on to discuss the

River. Emphasis omitted. amounts and types of trash collected in the drainage basins

between March 1992 and December 1994. The Cities cite no
The Cities however make no showing of prejudice_ authority-forthenotionthe-Water-Boar-dsmay-notrely-on-data---Swimming-an3-ýatTiing by the homeless are only two

collected by another entity.

among numerous other beneficial uses that the Cities do not

challenge andthere is no suggestion the numeric target of The Trash TMDL also states several studies conclude

zero trash in the Los Angeles River would have been less that urban runoff is the dominant source of trash. The large

stringent without consideration of the factors the Cities raise. amounts of trash conveyed by the urban stonn water to the

1433 IV

Los Angeles River is evidenced by the amount of... trash that

accumulates at the base of stonn drains.

c x403 x134 Alternatively the Cities contend a TMDL

Scientific Methodology
is not suitable for trash calculation. They rely on 33 United

States Code section 1313d1C which provides Each
26 Further the Cities contend the Trash TMDL is invalid State shall establish for impaired waters ..

the total

on the additional ground that before adopting and approving maximum daily load for those pollutants which the EPA
it the Water Boards failed to coinply with the requisite data Administrator identifies

.. as suitable for such calculation.

collection and analysis. The Cities rely on a federal regulation Such load shall be established at a level necessary to

providing that states must establish appropriate monitoring implement the applicable water quality standards with

methods and procedures including biological monitoring seasonal variations and a margin of safety. Italics added.

necessary to compile and analyze data on the quality of waters

of the United States and to the extent practicable ground-
The Cities also cite a 1978 EPA regulation that states a TMDL

waters. 40 C.F.R. 130.4a 2003. The States water is suitable for .. calculation only under proper technical

monitoring progratn shall include collection and analysis of conditions. 43 Fed.Reg. 60662 60665 Dec. 28 1978

physical chemical and biological data and quality assurance italics omitted. Proper technical conditions require the

and control programs to assure scientifically valid data in availability of the analytical methods modeling techniques

developing among other things TMDLs. Id. 130.4b.
and data base necessary to develop a technically defensible

TMDL. Id. at p. 60662. The Cities assert the proper
The trial court rejected the Cities position finding they failed technical conditions do not exist referring to the Trash

to establish the Water Boards scientific data is inadequate or TMDLs coinment that extensive research has not been

scientifically invalid. The court explained the Water Boards done on trash generation or the precise relationship between

have not failed to conduct ongoing studies as they say how rainfall and its deposition in waterways.

else would they know the River is impairedby trash And

the Record reveals studies relied upon by the Boards. The Cities ignore the EPAs determination that a TMDL

may be calculated for trash as a pollutant. It approved the

This arguinent is a variation on the assimilative. capacity Regional Boards Trash TMDL and had previously approved

study issue and we similarly reject it. As the Water Boards a trash TMDL for the East Fork of the San Gabriel River.

point out trash is different than other pollutants.... The See Cal.Code Regs. tit. 23 3933. Thus the Cities view

complex modeling and analytical effort that may be necessary that the 1978 EPA regulation prohibits a TMDL for trash is

for typical pollutants that may be present in extremely unfounded. TMDLs for trash are relatively new and there

low concentrations have no relevance to calculating a trash is no evidence that in 1978 the EPA contemplated their

TMDL. Further the Trash TMDL does discuss sources establishment.

of trash in the Los Angeles River. It states the City of

Los Angeles conducted an Enhanced Catch Basin Cleaning We find irrelevant the Cities discussion of the EPAs

Project in compliance with a consent decree between the proposed July 2000 TMDL rule as their federal register

EPA the State of California and the City of Los Angeles. citation is not a regulation and merely concerns the 2003

withdrawal of a rule that never took effect. 68 Fed.Reg.

ý
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13608 13609 Ivlar. 19 2003 The July 2000 rule
accordingly citation. Id. at pp. 568-569 59 Ca1.Rptr.2d

was controversial from the outset In August 2001 the
186 927 P.2d 296.

EPA delayed implementation of the July 2000 rule for
The APA does not apply to .th adoption or revision of

further consideration noting that some local government
state policy for water quality control unless the agency

officials argued some pollutants are not suitable for TMDL
adopts a policy plan or guideline or any revision

calculation. 66 Fed.Reg. 41817 41819 Aug. 9 2001.
tliereof. Gov.Code 11353 subds.a b1. The Water

Nothing is said however about whether a trash TMDL is

Boards contend that while the Trash TMDL and amendment
unsuitable for calculation and again the EPA has approved

adding it to the 1994 Basin Plan are policies or plans covered
such TMDLs. The withdrawal of the proposed July 2000 rule

by the APA the clarification memorandumis not because it

left the existing rule regarding the establishment of a TMDL
does not revise the terms of the Trash TMDL.

in place. 33 U.S.C. 1313d1C.
We are not required to reach the issue because assuming

v the APA is applicable the Cities position lacks merit.

As to the Estuary we have detennined the Trash TMDL

sufficiently notified affected parties of its inclusion in the

APA Requiremetzts document as an inipaired water body. Further we have

detennined the load allocation for nonpoint sources of trash

Lastly the Cities contend the trial court erred by finding
pollution is also necessarily zero and the Trash TMDL is

the Water Boards did not violate the APA. They assert the

notrequiredtoineludeimplenientationmeasuresfornonpoint
July 29 2002 clarification I435 memorandum from the

sources. Accordingly the clarification memorandum is not
Regional Board to the EPA makes substantive changes to

the Trash TMDLregalation-the inclusion of the Estuary in
germane.l4

the Trash TMDL and designating an allocation of zero for .1 We deny the Water Boards June 16 2005 request for

nonpoint pollution sources-violates the notice and hearing judicial notice.

provisions of the APA The Cities also contend the Trash

TMDL and the clarification memorandum establish a

regulation in violation of the APAs elements of clarity
I436 DISPOSITION

consistency and necessity as defined in Government
The judgment is affirmed insofar as it is based on the Trash

Code section 11349. TMDLs violation of CEQA and on a rejection of each of

The APA Gov.Code 11340 et seq. 11370 establishes
the issues the Cities raised in their appeal. The judgment is

the procedures by which state agencies may adopt
reversed insofar as it is based on the Trash TMDLs lack of

regulations. The agency must give the public notice of its
an assimilative capacity study inclusion of the Estuary as an

proposed regulatory action citations issue a complete text
impaired water body and a cost-benefit analysis under Water

of the proposed regalation with a statement of the reasons for
Code section 13267 or the consideration of econoinic factors

it citation give interested parties an opportunity to connnent
under Water Code section 13241 and also insofar as it grants

on.414. the proposed regulation citation respond in
declaratory relief regarding the purported inclusion ofnon-writing

to public connnents citations and forward a file
navigable waters in the Trash TMDL.

of all materials on which the agency relied in the regulatory The courts postjudginent order staying the Trash TMDLs
process to the Office of Adininistrative Law citation which

implementation schedule is affinned. The parties are to bear

reviews the regalation for consistency with the law clarity
their own costs on appeal.

and necessity citations. Tidewater Marine Western Inc.

v Bradshaw 1996 14 Ca1.4th 557 568 59 Ca1.Rptr.2d 186

927 P.2d 296 One purpose of the APA is to ensure that
WE CONCUR McINTYRE and IRION JJ.

those persons or entitieg whom a regulation will affec.t have
Parallel Citations

a voice in its creation citation as well as notice of the

laws requirements so that they can conforin their conduct
135 Ca1.App.4th 1392 36 Envtl. L. Rep. 20025 06 Cal.

Daily Op. Serv. 797 2006 Daily Journal D.A.R. 1145
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Lewis Brisbois Bisgaard Sniith and B. Richard Marsh

Los Aingeles for County Sanitation Districts of Los Angeles 6I9 I. STATUTORY BACKGROUND
County as Amicus Curiae on behalf of Plaintiffs and

Appellants. The quality of our nations waters is governed by a complex

Fulbright Jaworski Colin Lennard Patricia Chen Los
statutory and regulatoiy scheine .. that implicates both

Aingeles Archer Norris and Peter W. McGaw Walnut Creek federal and state administrative responsibilities. PUD No.

for Califonzia Association of Sanitation Ageneies as Amicus
1 ofJefferson County v. Washington Depdrtment ofEcology

Curiae on behalf of Plaintiffs and Appellants. 1994 511 U.S. 700 704 114 S.Ct. 1900 128 L.Ed.2d 716.

We first discuss California law then federal law.

Opinion

KENNARD J.

A. California Law

In California the controlling law is the Porter-Cologne

618 86ý Federal law establishes national water
Water Quality Control Act Porter-Cologne Act which

quality standards but allows the states to enforce their own
was enacted in 1969. Wat.Code 13000 et seq. added

water quality laws so long as they coinply with federal

standards. Operating within this federal-state framework
by Stats.1969 ch. 482 18 p. 1051.1 Its goal is to

Californias nine Regional Water Quality Control Boards
attain the highest water 307 quality which is reasonable

establish water quality policy. They also issue permits for
considering all demands being made and to be made on

the discharge of treated wastewater these permits specify the
those waters and the total values involved beneficial and

maximuin allowable concentration of chemical pollutants in detrimental economic and social tangible and intangible.

the discharged wastewater.
13000. The task of accoinplishing this belongs to the State

Water Resources Control Board State Board and the nine

The question here is this When a regional board issues a Regional Water Quality Control Boards together the State

pennit to a wastewater treatment facility must the board take Board and the regional boards coinprise the principal state

into account the facilitys costs of coinplying with the boards ageiicies with priinary responsibility for the coordination and

restrictions on pollutants in the wastewater to be discharged control of water quality. 13001. As relevant here one of

The trial court ruled that Califonlia law required a regional those regional boards oversees the Los Angeles region the

board to weigh the economic burden on the facility against Los Angeles Regional Board.2

the expected environmental benefits of reducing pollutants

in the wastewater discharge. The Court of Appeal disagreed.

1 Further undesignated statutory references are to the

Water Code.

Ori petitions by the inunicipal operators of three wastewater

treathnent facilities we granted review. 2 The Los Angeles water region comprises all

basins draining into the Pacific Ocean between the

We reach the following conclusions Because both California
southeasterly boimdary located in the westerly part of

law and federal law require regional boards to comply with Ventura County of the watershed of Rincon Creek and

federal clean water standards and because the supreinacy a line which coincides witli the southeasterly boimdary

clause of the United States Constitution requires state law of Los Angeles County from the oceari to San Antonio

to yield to federal law a regional board when issuing a
Peak and follows thence the divide between San Gabriel

wastewater discharge pennit may not consider economic
River and Lytle Creek drainages to the divide between

factors to justify imposing pollutant restrictions that are less
Sheep Creek and San Gabriel River drainages.

stringent than the applicable federal standards require. When 13200 subd. d.

however a regional board is considering whether to make the

pollutant restrictions in a wastewater discharge pennit moi-e
Whereas the State Board establishes statewide policy

stringent than federal law requires California law allows
for water quality control 13140 the regional boards

the board to take into account economic r865 factors
formulate and adopt water quality control plans for all

including the wastewater dischargers cost of coinpliance. We areas within a region 13240. The regional boards

remand this case for further proceedings to determine whether
water quality plans called basin plans must address

the pollutant limitations in the permits challenged here meet
the beneficial uses to be protected as well as water

or exceed federal standards.
quality objectives and they inust establish a program of

impleinentation. 13050 subd. j. Basin plans must be

2.sFYYNMx iF 20f 1 Irtcýrisoý iýtstýr.s. No rfýairrF fr iýw ý.výrrýrwýeýt Works.
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consistent with state policy for water quality control. 1313. These standards supplement effluent limitations so

13240. that numerous point sources despite individual compliance

with effluent limitations may be further regulated to prevent
B. Federal Law

water quality from falling below acceptable levels. EPA v.

California ex rel. State Water Resources Control Bd. 426
1 In 1972 Congress enacted amendments Pub.L. No.92-500

Oct. 18 1972 86 Stat. 816 to the Federal Water
U.S. 200205 n. 12 96 S.Ct. 2022 2025 n. 12 48 L.Ed.2d

- - ---- ---- -- - - - - -- - ---- - - ----- 578-i976. ----- ------ -----------PollutionControl Act 33 wU.S.C. 1251 et seq. hich

as amended in 1977 is commonly known as the Clean 3 A point source is any discernable confined

620 Water Act. The Clean Water Act is a comprehensive and discrete conveyance and includes any pipe

water quality statute designed to restore and maintain the
ditch channel .. from which pollutants .. may be

chemical physical and biological integrity of the Nations
discharged. 33 U.S.C. 136214.

waters. PUD No. 1 of Jefferson County v. Washington

Dept. of Ecology supra 511 U.S. at p. 704 114 S.Ct.
621 The EPA provides States with substantial guidance in

1900 quoting 33 U.S.C. 1251a. The Acts national
the drafting of water quality standards. See generally 40 CFR

goal was to eliininate by the year 1985 the discharge of pt. 131 1991 setting forth model water quality standards.

pollutants into the navigable waters of the United States.
Moreover the Clean Water Act requires inter alia that

33 U.S.C. 1251a1. To accomplish this goal the
state authorities periodically review water quality standards

Act established effluent limitations which are restrictions
and secure the EPAs approval of any revisions in the

on the quantities rates and concentrations of chemical
standards. If the EPA recommends changes to the standards

physical biological and other constituents these effluent
and the State fails to comply with that recommendation the

limitations allow the discharge of pollutants only when the
Act authorizes the EPA to promulgate water quality standards

water has been satisfactorily treated to conform with federal
for the State. 33 U.S.C. 1313c. Arkansas v. Oklahoma

water quality standards. 33 U.S.C. 1311 136211. supra 503 U.S. at p. 101 112 S.Ct. 1046.

Under the federal Clean Water Act each state is free to
Part of the federal Clean Water Act is the National Pollutant

enforce its. own water quality laws so long as its effluent
Discharge Elimination Systein NPDES the primary

limitations are not less stringent than those set out in the
means for enforcing effluent limitations and standards under

Clean Water Act. 33 U.S.C. 1370. This led the California
the Clean WaterAct. Arkansas v. Oklahoma supra 503 U.S.

Legislature in 1972 to amend the states Porter-Cologne
atp. 101 112 S.Ct. 1046. The NPDES sets out the conditions

Act to ensure consistency with the requirements for state
under which the federal EPA or a state with an approved water

programs implementing the Federal Water Pollution Control quality control program can issue permits for the discharge

Act. 13372.
of pollutants in wastewater. 33 U.S.C. 1342a b. In

California wastewater discharge requirements established by

866 Roughly a dozen years ago the United States the regional boards are the equivalent of the NPDES pennits

Supreme Court in Arkansas v. Oklahoma 1992 503 U.S. required by federal law. 13374.

91 112 S.Ct. 1046 117 L.Ed.2d 239 described the distinct

With this federal and state statutory framework in mind we
roles of the state and federal agencies in enforcing water

quality The Clean Water Act anticipates a partnership
now turn to the facts of this case.

between the States and the Federal Government animated

by a shared objective to restore and maintain the chemical H. FACTUAL BACKGROUND
physical and biological integrity of the Nations waters.

33 U.S.C. 1251a. Toward xxx308 this end the Clean This case involves three publicly owned treatment plants that

Water Act provides for two sets of water quality measures. discharge wastewater under NPDES permits issued by the

Effluent limitations are promulgated by the Environmental Los Angeles Regional Board.

Protection Agency EPA and restrict the quantities

rates and concentrations of specified substances which are
The City of Los Angeles owns and operates the Donald

C. Tillman Water Reclamation Plant Tillman Plant which

dischargedfrompoint sources. See 1311 1314. Water
serves the San Fernando Valley. The City of Los Angeles

quality standards are in general promulgated by the States
also owns and operates the Los Angeles-Glendale Water

and establish the desired condition of a waterway. See
Reclamation Plant Los Angeles-Glendale Plant which

cý
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processes wastewater from areas within the City of Los

Angeles and the independent cities of Glendale and Burbank.

Both the Tilhnan Plant and the Los Angeles-Glendale Plant

discharge wastewater directly into the Los Angeles River

now a concrete-lined flood control channel that runs through

the City of Los Angeles ending at the Pacific Ocean. The

State Board and the Los Angeles Regional Board consider

the Los Angeles River to be a navigable water of the United

States for purposes of the federal Clean Water Act.

The third plant the Burbank Water Reclamation Plant

Burbank Plant is owned and operated by the City of

Burbank 309 serving residents and businesses within

that city. The Burbank Plant discharges wastewater into the

Burbank Western Wash which drains into the Los Angeles

River.

622 All three plants which together process hundreds of

millions of gallons of sewage 867 each day are tertiary

treathnent facilities that is the freatedwastewater they release

is processed sufficiently to be safe not only for use in

watering food crops parks and playgrounds but also for

human body contact during recreational water activities such

as swinuning.

In 1998 the Los Angeles Regional Board issued renewed

NPDES permits to thethree wastewater treatment facilities

under a basin plan it had adopted four years earlier for

the Los Angeles River and its estuary. That 1994 basin

plan contained general narrative criteria pertaining to the

existing and potential future beneficial uses and water quality

objectives for the river and estuary.4 The narrative criteria

included municipal and domestic water supply swirnrning

and other recreational water uses and fresh water habitat.

The plan fiuther provided All waters shall be maintained

free of toxic substances in concentrations that are toxic

to or that produce detrimental physiological responses in

human plant animal or aquatic life. The 1998 permits

sought to reduce these narrative criteria to specific nuineric

requirements setting daily maxinium limitations for more

than 30 pollutants present in the treated wastewater measured

in milligranis or micrograms per liter of effluent.
5

4 This opinion uses the terms narrative criteria

or descriptions and numeric criteria or effluent

limitations. Narrative criteria are broad statements of

desirable water quality goals in a water quality plan. For

example no toxic pollutants in toxic amounts would

be a narrative description. This contrasts with numeric
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criteria which detail specific pollutant concentrations

such as parts per million of a particular substance.

5 For example the permits for the Tilhnan and Los

Angeles-Glendale Plants limited the amount of.fluoride

in the discharged wastewater to 2 milligrams per liter

and the amount of mercury to 2.1 micrograms per liter.

The Cities of Los Angeles and Burbank Cities filed appeals

with the State Board contending that achievement of the

numeric requireinents would be too costly when considered

in light of the potential benefit to water quality and that the

pollutant restrictions in the NPDES permits were unnecessa ry

to meet the narrative criteria described in the basin plan. The

State Board summarily denied the Cities appeals.

Thereafter the Cities filed petitions for writs of

ad.ministrative mandate in the superior court. They alleged

among other things that the Los Angeles Regional Board

failed to comply with sections 13241 and 13263 part

of Californias Porter-Cologne Act because it did not

consider the economic burden on the Cities in having to

reduce substantially the pollutant content of their discharged

wastewater. They also alleged that conipliance with the

pollutant restrictions set out in the NPDES perinits issued by

the regional 623 board would greatly increase their costs of

treating the wastewater to be discharged into the Los Angeles

River. According to the City of Los Angeles its compliance

costs would exceed $50 million annually representing more

than 40 percent of its entire budget for operating its four

wastewater treatment plants and its sewer system the City of

Burbank estimated its added costs at over $9 million amiually

a nearly 100 percent increase above its $9.7 million annual

budget for wastewater treatment.

310 The State Board and the Los Angeles Regional

Board responded that sections 13241 and 13263 do not

require consideration of costs of compliance when a regional

board issues a NPDES permit that restricts the pollutant

content of discharged wastewater.

The trial court stayed the contested pollutant restrictions for

each of the three wastewater treatment plants. It then ruled

that sections 13241 and 13263 of Californias Porter-Cologne

Act required a regional board to consider costs of compliance

not only when it adopts a basin or water quality plan but

also when as here it issues an NPDES permit setting the

allowable pollutant content of a treatment plants discharged

wastewater. The court found no evidence that the Los Angeles

Regional Board had considered economic factors at either

stage. Accordingly the trial court granted the Cities petitions

2011 T 11C1i14iCfl Reuters. No ClrllYil tt7 I LJS. GLtle1YIa5elz WCks. 4
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for writs of mandate and it ordered the Los Angeles Regional is recognized that it may be possible for the quality of water

Board to vacate the contested restrictions on pollutants in the to be changed to some degree without unreasonably affecting

wastewater discharge permits issued to the three municipal beneficial uses. Factors to be considered by a regional board

plants here and to conduct hearings
-ý868 to consider the in establishing water quality objectives shall include but not

Cities costs of compliance before the boards issuance of new necessarily be limited to all of the following

permits. The Los Angeles Regional Board and the State Board

--
file3-appea-ls mbotll tlie LosAngelesandBur arý cases.

6__ _

uses

31.1_a_Past_present_ancLprobable futurebeneficiaL.__-of
water.

6 Unchallenged on appeal and thus not affected by

our decision are the trial courts rulings that 1 the b Environmental characteristics of the hydrographic unit

Los Angeles Regional Board failed to show how it under consideration including the quality of water available

derived from the narrative criteria in the governing thereto.

basin plan the specific numeric pollutant limitations

included in the permits 2 the administrative record c Water quality conditions that could reasonably be

failed to support the specific effluent limitations 3 achieved through the coordinated control of all factors which

the permits improperly imposed daily maximum limits affect water quality in the area.

rather than weekly or monthly averages and 4 the

permitsimproperly specified the manner of compliance. d Economic considerations.

The Court of Appeal after consolidating the cases reversed e The need for developing housing within the region.

the trial court. It concluded that sections 13241 and 13263 f The need to develop and use recycled water. Italics

require a regional board to take into account economic
added.

considerations when it adopts water quality standards in a

basin plan but not when as here the regional board sets The Cities here argue that section 13263s express reference

specific pollutant restrictions in wastewater discharge pennits to section 13241 requires the Los Angeles Regional Board to

intended to satisfy those standards. We granted the Cities consider section 13241s listed factors notably economic
petition for review. considerations before issuing NPDES pennits requiring

specific pollutant reductions in discharged effluent or treated

624 III. DISCUSSION wastewater.

A. Relevant State Statutes 2 625 Thus at issue is language in section 13263 stating

that when a regional board prescribes requirements as to

The California statute governing the issuance of wastewater the nature of any proposed discharge of treated wastewater

permits by a regional board is section 13263 which was it must take into consideration certain factors including

enacted in 1969 as part of the Porter-Cologne Act. See 26 the provisions of Section 13241. According to the Cities

Cal.Rptr.3d pp. 306-307 108 P.3d p. 865 ante. Section this statutory language requires that a regional board make

13263 provides in relevant part The regional board after an independent evaluation of the section 13241 factors

any necessary hearing shall prescribe requirements as to including economic considerations before restricting the

the nature of any proposed discharge of wastewater. The pollutant content in an NPDES permit. This was the view

requirements shall implement any relevant water quality expressed in the trial courts ruling. The Court of Appeal

control plans that have been adopted and shall take into rejected that view. It held that a regional board need consider

consideration the beneficial uses to be protected the water the section 13241 factors only when it adopts a basin or

quality objectives reasonably required for that purpose other water quality plan but not when as in this case it issues

waste discharges the need to prevent nuisance and the a wastewater discharge F 869 permit that sets specific

provisions of Section 13241. 13263 subd. a italics numeric limitations on the various chemical pollutants in the

added. wastewater to be discharged. As explained below the Court

of Appeal was partly correct.

Section 13241 states Each regional board shall establish

such water quality objectives in water quality control plans B. Statutory Construction

as in its judgment will ensure the reasonable protection of

beneficial uses and the prevention of nuisance however it

w.20 F
ar N a ýl 032-
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before us here miist comply with the acts clean water

3 When construing any statute our task is to determine the
standards regardless of cost see id. 1311a b1B

Legislatures intent when it enacted the statute so that we C 1342a1 3. Because section 13263 cannot

mayadopt the construction that best effectuates the purpose of
authorize what federal law forbids it cannot authorize a

the law. Hassan v. Mercy American River Hospital 2003
regional board when issuing a wastewater discharge pennit

31 Cal.4th 709 715 3 Cal.Rptr.3d 623 74 P.3d 726 Esberg
to use compliance costs to justify pollutant restrictions that

v. Union Oil Co. 2002 28 Cal.4th 262 268 121 Cal.Rptr.2d 7

203 47 P.3d 1069. In doing this we look to the statutory

do not comply with federal clean water standards. Such a

language which ordinarily is the most reliable indicator of
construction of section 13263 would not only be inconsistent

legislative intent. Hassan supra at p. 715 3 Cal.Rptr.3d
with federal law it would also be inconsistent with the

Legislatures 870 declaration in section 13377 that all

P 3d 726623 74

As mentioned earlier our Legislatures 1969 enactment of

the Porter-Cologne Act which sought to ensure the high

quality of water in this state predated the 1972 enactmeiit

by Congress of the precursor to the federal Clean Water Act.

Included in Californias original Porter-Cologne Act were

sections 13263 and 13241. Section 13263 directs regional

boards when issuing wastewater discharge permits to take

into account various factors including those set out in section

13241. Listed among the section 13241 factors is econornic

considerations. 13241 subd. d. The plain language of

sections 13263 and 13241 indicates the Legislatures intent

in 1969 when these statutes were enacted that a regional

board consider the cost of conipliance when setting effluent

limitatioiis in a wastewater discharge pennit.

Our construction of sections 13263 and 13241 does not end

with their plain statutory language however. We must also

analyze thein in the context of the statutory scheine of which

they are a part. 312 State Farm Mutual Automobile

Ins. Co. v. Garamendi 2004 32 Cal.4th 1029 1043 12

Cal.Rptr.3d 343 88 P.3d 71. Like sections 13263 and

13241 section 13377 is part of the Porter-Cologne Act. But

unlike the fonner two statutes section 13377 was 626 not

enacted until 1972 shortly after Congress through adoption

of the Federal Water Pollution Control Act Amendments

established a comprehensive water quality policy for the

nation.

4 Section 13377 specifies that wastewater discharge perniits

issued by Californias regional boards must meet the federal

standards set by federal law. In effect section 13377 forbids

a regional boards consideration of any econoniic hardship

on the part of the permit holder if doing so would result in

the dilution of the requirements set by Congress in the Clean

Water Act. That act prohibits the discharge of pollutants

into the navigable waters of the United States unless there

is compliance with federal law 33 U.S.C. 1311a and

publicly operated wastewater treatment plants such as those

discharged wastewater must satisfy federal standards.
8 This

was also the conclusion of the Court of Appeal. Moreover

under the federal Constitutions supremacy clause art. VI
a. state law that conflicts with federal law is without

effect. Cipollone v. Liggett Group Inc. 1992 505

U.S. 504 516 112 S.Ct. 2608 120 L.Ed.2d 407 Dowhal

v. SmithlCline Beecham Consumer Healthcare 2004 32

Cal.4th 910 923 12 Ca1.Rptr.3d 262 88 P.3d 1. To comport

with the principles of federal supretnacy California law

cannot authorize this 627 states regional boards to allow

the discharge of pollutants into the navigable waters of the

United States in concentrations 3I3 that would exceed

the mandates of federal law.

The concurring opinion misconstrues both state and

federal clean water law when it describes the issue

here as whether the Clean Water Act prevents or

prohibits the regional water board from considering

economic factors to justify pollutant restrictions that

meet the clean water standards in more cost-effective

and economically efficient wkys. Conc. Opn. of

Brown J. post 26 Cal.Rptr.3d p. 314 108 P.3d at

p. 871 some italics added. This case has nothing

to do with meeting federal standards in more cost

effective and economically efficient ways. State law

as we have said allows a regional board to consider

a permit holders compliance cost to relax pollutant

concentrations as measured by numeric standards for

pollutants in a wastewater discharge permit. 13241

13263. Federallaw bycontrast as stated above in

the text prohibits the discharge of pollutants into the

navigable waters of the United States unless there is

compliance with federal law 33 U.S.C. 1311a and

publicly operated wastewater treatment plants such as

those before us here must comply with the federal acts

clean water standards regardless of cost see id.

1311a b1B C 1342a1 3. Italics

added.

7

As amended in 1978 section 13377 provides for

the issuance of waste discharge permits that comply

with federal clean water law together with any more

i s - 20 1 1 T 1CI11Stfý Re1Jiers. No %iellrn C2 L I S. Government WarKs.
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stringent effluent standards or limitations necessary states significant aspects of water quality policy 33 U.S.C.

to implement water quality control plans or for the 1251b and it specifically grants the states authority to

protection of beneficial uses or to prevent nuisance. enforce any effluent limitation that is not Zess stringent

We do not here decide how this provision would affect
than the federal standard id. 1370 italics added. It does

the cost-consideration requirements of sections 13241
not prescribe or restrict the factors that a state may consider

and 13263 when more stringent effluent standards or
when exercising this reserved authority

in a permit are justified for some reason
ty and thus it does not

----independent of-compliance with federal --prohibit
ýfib_-a_state-when imposing-effluentlimitations-------law.----f

that are more stringent than required by federal law-from

Thus in this case whether the Los Angeles Regional Board
taking into account the economic effects of doing so.

should have complied with sections 13263 and 13241 of Also at oral argument counsel for the Cities asserted that

Californias Porter-Cologne Act by taking into account
if the three municipal wastewater treatment facilities ceased

economic considerations such as the costs the pennit
releasing their treated wastewater into the concrete channel

holder will incur to comply with the numeric pollutant that makes up the Los Angeles River it would other than
restrictions set out in the permits depends on whether those

during the rainy season contain no water at all and thus

restrictions meet or exceed the requirements of the federal
would not be a navigable water ofthe 1-871 United States

Clean Water Act. We therefore remand this matter for the trial
subject to the Clean Water Act. See Solid Waste Agency v.

court to resolve that issue.
United States Army Corps ofEngineers 2001 531 U.S. 159

C. Other Contentions
172 121 S.Ct. 675 148 L.Ed.2d 576 The term navigable

has at least the import of showing us what Congress had in

The Cities argue that requiring a regional board at the mind as its authority for enacting the CWA its traditional

wastewater discharge pernnit stage to consider the pennit jurisdiction over waters that were or had been navigable in

holders cost of complying with the boards restrictions on fact or which could reasonably be so made.. It is unclear

pollutant content in the water is consistent with federal law. when the Cities first raised this issue. The Court of Appeal

In support the Cities point to certain provisions of the federal did not discuss it in its opinion and the Cities did not seek

Clean Water Act. They cite section 1251a2 of title 33 rehearing on this ground. See xx314 Cal. Rules of Court

United States Code which sets as a national goal wherever rule 28c2. Concluding that the issue is outside our grant

attainable an interim goal for water quality that protects
of review we do not address it.

fish and wildlife and section 1313c2A of the same

title which requires consideration among other things of CONCLUSION
waters use and value for navigation when revising or

adopting awater quality standard. Italics added. These Through the federal Clean Water Act Congress has regulated

two federal statutes however pertain not to permits for the release of pollutants into our national waterways. The

wastewater discharge at issue here but to establishing water states are free to manage their own water quality programs

quality standards not at issue here. Nothing in the federal so long as they do not compromise the federal clean water

Clean Water Act suggests that a state is free to disregard standards. When enacted in 1972 the goal of the Federal

or to weaken the federal requirements for clean water when Water Pollution Control Act Amendments was to eliminate

an NPDES permit holder alleges that compliance with those by the year 1985 the discharge of pollutants into the nations

requirements will be too costly. navigable waters. In furtherance of that goal the Los Angeles

Regional Board indicated in its 1994 basin plan on water
5 At oral argument counsel for amicus curiae National

quality the intent insofar as possible to remove from the

Resources Defense Council which argued on behalf of
water in the Los Angeles River toxic substances in amounts

Californias State Board and regional water boards asserted
harmful to humans plants and aquatic life. What is not

that the federal Clean Water Act incorporates state water clear from the record before us is whether in limiting the

policy into federal law and that therefore a regional boards chemical pollutant content of wastewater to be discharged by
consideration of economic factors to justify greater pollutant the Tillman Los Angeles-Glendale and Burbank wastewater
concentration in discharged wastewater would conflict with treatment facilities the Los Angeles Regional Board acted
the federal act even if the specified pollutant restrictions were

only to implement requirements of the federal Clean Water
not less stringent than those required under federal law. We

Act or instead imposed pollutant limitations that exceeded the

are not persuaded. The federal Clean Water Act reserves to the

1614 s. 7
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federal requirements. This is an issue of fact to be resolved

by the trial court.
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315 872 I. Federal Law

DISPOSITION In 1972 Congress enacted the Federal Water Pollution

Control Act 33 U.S.C. 1251 et seq. commonly known

We affirin the judgment of the Court ofAppeal reinstating the as the Clean Water Act CWA Citation. .. Generally

wastewater discharge pennits to the extent that the specified the CWA prohibits the discharge of any pollutant except

numeric limitations on cheinical pollutants are necessary to in coinpliance with one of several statutory exceptions.

satisfy federal Clean Water Act requirements for treated Citation. .. The most important of those exceptions

wastewater. The Court of Appeal is directed to remand this is pollution discharge under a valid NPDES National

629 matter to the trial court to decide whether any numeric Pollution Discharge Elimination System permit which can

limitations as described in the pernnits are more stringent be issued either by the Environmental Protection Agency

than required under federal law and thus should have been EPA or by an EPA-approved state pennit program such

subject to economic considerations by the Los Angeles as Californias. Citations. NPDES pernnits are valid for

Regional Board before inclusion in the pennits. five years. Citation. Under the CWAs NPDES perniit

program the states are required to develop water quality

WE CONCUR GEORGE C.J. BAXTER WERDEGAR
standards. Citations. A water quality standard establishes

CHIN and MORENO JJ.

the desired condition of a waterway. Citation. A water

quality standard for any 630 given waterway or water

Concurring Opinion by BROWN J. body has two components 1 the designated beneficial uses

of the water body and 2 the water qualitý criteria sufficient

I write separately to express iny frustration with the apparent to protect those uses. Citations. Water quality criteria can

inability of the govermnent officials involved here to answer be either naative or numeric. Citation. Comnzunities for

a siniple question How do the federal clean water standards a Better Environment v. State Water Resources Control Bd.

which as near as I can detennine are the state standards 2003 109 Ca1.App.4th 1089 10921093 1 Cai.Rptr.3d 76.

prevent the state from considering economic factors The

niajority concludes that because the supremacy clause of With respect to satisfying water quality standards a polluter

the United States Constitution requires state law to yieldto niust comply with effluent limitations. The CWA defines

federal law a regional board when issuing a wastewater an effluent limitation as any restriction established by a

discharge pernnit may not consider economic factors to State or the EPA Administrator on quantities rates and

justify iinposing pollutant restrictions that are less stringent
concentrations of cheinical physical biological and other

than applicable federal standards require. Maj. opn. ante
constituents which are discharged from point sources into

26 Cal.Rptr.3d at p. 306 108 P.3d at p. 864. That seeins navigable waters the waters of the contiguous zone or

a pretty self-evident proposition but not a useful one. The the ocean including schedules of compliance. Citation.

real question in iny view is whether the Clean Water Effluent limitations are a means of achieving water quality

Act prevents or prohibits the regional water board from standards. Citation. NPDES pennits establish effluent---consideringecononuc factors to justify pollutant restrictions limitations for the polluter. Citations. CWAs NPDES

that meet the clean water standards in more cost-effective permit system provides for a two-step process for the

and economically efficient ways. I can see no reason why a

federal law-which purports to be an example of cooperative

federalism-would decree such a result. I do not think the

establishing of effluent lnnitations. First the polluter must

coinply with technology-based effluent limitations which

are limitations based on the best available or practical

inajoritys reasoning is at fault here. Rather the agencies technology for the reduction of water pollution. Citations.

involved seemed to have worked hard to make this simple Second the polluter must also comply with more

question impenetrably obscure. stringent water quality-based effluent limitations WQBELs
where applicable. In the CWA Corigress supplemented

A brief review of the statutory frainework at issue is necessary the technology-based effluent limitations with water

to understand my concerns. quality-based limitations so that riumerous point sources

despite individual coinpliance with effluent limitations may
be further regulated to prevent water quality from falling

ksFyýYNext. ýF 2011 Thornson Rewers. No cIairn to o ricliýýýl
i.J. S týr.ývtrýrrlýrllý iýJcýrks.
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below acceptable levels. Citation. The CWA makes governing the discharge of waste. Wat.Code 13100

WQBELs applicable to a given polluter whenever WQBELs 13140 13200 13201 13240 13241 13243. ThePorter-are
necessary to meet water quality standards treatment Cologne Act identified these pennits as waste discharge

standards or schedules of compliance established pursuant requirements and provided that the waste discharge

to any State law or regulations.... Citations. Generally requirements must mandate compliance with the applicable

NPDES permits must conform to state water quality laws regional water quality control plan. Wat.Code 13263

insofar as the state laws impose more stringent pollution subd. a 1337713374ý-Shortly-after-Congress-enacted-------
controlsrthanthe CWA. Citations. Simply put WQBELs the Clean Water Act in 1972 theCalifornia Legislature

implement water quality standards. Communities for a added Chapter 5.5 to the Porter-Cologne Act for the purpose

Better Environment v. State Water Resources Control Bd. of adopting the necessary federal requirements to ensure

supra 109 Ca1.App.4th at pp. 1093-1094 1 Cal.Rptr.3d 76 it would obtain EPA approval to issue NPDES permits.

fns. omitted. Wat.Code 13370 subd. c. As part of these amendments

the Legislature provided that the state and regional water
This case involves water quality-based effluent limitations. boards shall as required or authorized by the Clean Water

As set forth above under the CWA states have the primary Act issue waste discharge requirements ..
which apply

role in promulgating water quality standards. Piney Run
and ensure compliance with all applicable provisions of the

Preservation Assn v. Commrs. of Carroll Co. 4th Cir.2001 Clean Water Act together with any more stringent effluent

268 F.3d 255 265 fn. 9. Under the CWA the water quality standards or limitations necessary to implement water quality
standards refened to in section 301 see 33 U.S.C. 1311 are

control plans or for the protection of beneficial uses or

primarily the states handiwork. 316 American Paper
to. prevent nuisance. Wat.Code 13377. Water Code

Institute Inc. v. U.S. Envtl. Protection Agency D.C.Cir.1993 section .1337 provides that the tenn waste discharge
996 F.2d 346 349 American Paper In fact upon the

requirements as referred to in this division is the equivalent
1972 passage of the CWA state water quality standards.

of the term pennits as used in the Clean Water Act.
in effect at the time .. were deemed to be the initial water

California subsequently obtained the required approval to

quality benchmarks for CWA purposes.... The states were to
issue NPDES pennits. Citation. Thus the waste discharge

revisit and.if 631 necessary revise those initial standards
requirements issued by the regional water boards ordinarily

at least once every three years. American Paper at p. also serve as NPDES pennits under federal law. Wat.Code
349. Therefore once a water quality standard has been

13374. Building Industry Assn. of San Diego County v.

promulgated section 301 of the CWA requires all NPDES
State Water Resources Control Bd. 2004 124 Ca1.App.4th

permits for point sources to incorporate discharge limitations
866 875 22 Cal.Rptr.3d 128.

necessary to satisfy that standard. American Paper at p.

350. Accordingly it appears that in most instances 873 632 Applying this federal-state statutory scheme itappears

state water quality standards are identical to the federal that throughout this entire process the Cities of Burbank and

requirements for NPDES pennits. Los Angeles Cities were unable to have economic factors

considered because the Los Angeles Regional Water Quality

II. State Law
Control Board Board-the body responsible to enforce the

statutory framework-failed to comply with its statutory

In California pursuant to the Porter-Cologne Water Quality
mandate.

Control Act Wat.Code 13000 et seq. Stats.1969 ch. 482 3I7 For example as the trial court found the Board did
18 p. 1051 hereafter Porter-Cologne Act the regional

li control boards establish water li

not consider costs of compliance when it initially established
wateranquaýý standardsqua

-and therefore federal requirements for NPDES permits-
its basm plan and hence the water quality standards. The

through the adoption of water quality control plans basin
Board thus failed to abide by the statutory requirement set

plans. The basin plans establish water quality objectives

forth in Water Code section 13241 in establishing its basin

plan. Moreover the Cities claim that the initial narrative
using enumerated factors-including economic factors-set

forth in Water Code section 13241.
standards were so vague as to make a serious economic

analysis impracticable. Because the Board does not allow the

In addition as one court observed The Porter-Cologne
Cities to raise their economic factors in the pernzit approval

Act .. established nine regional boards to prepare water stage they are effectively precluded from doing so. As a

quality plans known as basin plans and issue permits result the Board appears to be playing a game of gotcha

ý ts c w.
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it is not practical but precluding them when they have the
The majority overlooks the feedback loop established by the

ability to do so.
CWA under which federal standards are linked tostate-establishedwater quality standards including narrative water

Moreover the Board acknowledges that it has neglected quality criteria. See 33 U.S.C. 1311b1C 40 C.F.R.

other statutory provisions that might have provided an 122.44d1 2004. Under the CWA NPDES pennit

additional opportunity to air these concerns. As set forth requirements. include the state narrative criteria which are

above pursuant to the CWA the states were to revisit and incorporated into the Boards basin plan under the description

if necessary revise those initial standards at least once every no toxins in toxic ainounts. As far as I can determine

three years-a process coimnonly known as triennial review. NPDES pennits yy3I designed to achieve this narrative

Citation. Triennial reviews consist of public hearings in criteria as well as designated beneficial uses will usually

which current water quality standards are examined to assure implement the states basin plan while satisfying federal

that they protect the public health or welfare enhance requirements as well.

the quality of water and serve the purposes of the Act.

Citation. Additionally the CWA 874 directs states to
If federal water quality standards are typically identical

consider a variety of competing policyconcerns during these
to state standards it will be a rare instance that a state

reviews including a waterways use and value for public
exceeds its own requirements and economic factors are taken

water supplies propagation of fish and wildlife recreational into consideration.
l

In light of the Boards initial failure

purposes and agricultural industrial and other purposes. to consider costs of conipliance and its repeated failure

AmericanPaper supra 996 F2d at p. 349. to conduct required triennial reviews the result here is an

unseemly bureaucratic bait-and-switch that we should not

According to the Cities the last time that the narrative
endorse. The likely outcome of the inajoritys decision is that

water quality objective for toxicity contained in the Basin
the Cities will be economically burdened to meet standards

Plan was reviewed and modified was 1994 The Board
imposed on them in ahighly questionable manner.

2
In these

does not deny this claim. Accordingly the Board has failed

rimes of tight fiscal budgets it is difficult to nnagine imposing
its duty to allow. public discussion-including economic

additional financialburdens oninunicipalities without at least

considerations-at the required intervals when malcing its

allowing them to present alternative views.
determination of proper water quality standards.

I But see In the Matter of the Petition of City and

What is unclear is why this process should be viewed as County of San Francisco San Francisco Bajeeper et

a contest. State and local agencies are presuwnably on the al. Order No. WQ 95ý Sept. 21 1995 1995 WL

same side. The costs will be paid by taxpayers and the Board 576920.

should have as much interest as any other agency in fiscally
2 Indeed given the fact that water quality standards in

responsible environmental solutions.
this case are composed of broadly worded components

F633 Our decision today arguably allows the Board to
i.e. a narrative criteria and designated beneficial uses

of the water body the Board possessed a high degree

continue to shirk its statutory duties. The majority holds
of discretion in setting NPDES permit requirements.

thatwhen read togetlier WaYer Code sections 13241 13263 Based on the Boards past perfor mance a proper

and 13377 do not allow the Board to consider economic
exercise of this discretion is uncertain.

factors when issuing NPDES pernuts to satisfy federal CWA

requirements. Maj. opn. ante 26 Ca1.Rptr.3d at pp. 311- Based on the facts of this case our opinion today appears to

312 108 P.3d at pp. 869-870. The majority then bifurcates
largely retain the status quo for the Board. If theBoard can

the issue when it orders the Court of Appeal to reinand
actually deinonstrate that only the precise liniitations at issue

this matter to the trial court to decide whether any numeric
- here impleinented in only one way will achieve the desired

lnnitations as described in the pennits are. more stringent water standards perhaps its obduracy is justified. That case

than required under federal law and thus should have been
has yet to be inade.

subject to economic considerations by the Los Angeles

RegionalBoardbeforeinclusioninthepennits.Id.atp.314 634 Accordingly I cannot conclude that the majoritys

108 P.3d at p. 871. decision is wrong. The analysis r875 may provide

a reasonable accominodation of conflicting provisions.

A .r.s 2ý3 1 ýiti3tltCti Rýtkli.rs. NO CcllaTl tC3 C.rigtta US. Government Works. 0
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However since the Boards actions make me wanna holler
Parallel Citations

and throw up both my hands 3
I write separately to set forth

Received

July 29 2011

commission on

state mandates

my concerns and concur in the judgrnent-dubitante.
4 35 Ca1.4th 613 108 P.3d 862 60 ERC 1470 35 Envtl. L. Rep.

20071 05 Cal. Daily Op. Serv. 2861 2005 Daily Joumal

3 Marvin Gaye 1971 Inner City Blues.
D.A.R. 3870

4 I am indebted to Judge Berzon for this useful term.

See Credit Suisse First Boston Corp. v. Grunwald 9th

Cir.2005 400 F.3d 1119 conc. opn. of Berzon J..

End of Document @ 2411 Thomson Reuters. No clairn to oripiral J.S. Governmen orks.
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for all increased costs mandated by state law but only those

View National Reporter System version
costs resulting from a new program or an increased level of

64 Cal.APP.4th iigo 75 Cal.Rptr.2d 754
service imposed upon them by the state. Although a law is

63 Cal. Comp. Cases 733 98 Cal. Daily Op.
addressed only to local govenunents and imposes new costs

Serv. 4644 98 Daily Journal D.A.R. 6559
on them it may still not be a reimbursable state mandate.

The court also held that asseinbly bill analyses stating that the

CITY OF RICHMOND Plaintiff and Appell_ant amendment wasa reimbursable_statesnandate-Cal.- Const.----

v.

COMMISSION ON STATE MANDATES
Defendant and Respondent DEPARTMENT OF

FINANCE Real Part3- in Interest and Respondent.

No. Co26835

Court of Appeal Third District California.

May 28 1998.

SUMMARY

art. XIII B 6 were irrelevant to the issue. The Legislature

has entrusted the detennination of what constitutes a state

mandate to the Commission on State Mandates subject to

judicial review and has provided that the initial determination

by Legislative Counsel is not binding on the commission.

Opinion by Morrison J. with Puglia P. J. and Nicholson

J. concurring.

HEADNOTES

Classified to California Digest of Official Reports

A city filed an administrative mandamus action against the 1 Administrative Law 138--Judicial Review andRelief--Commissionon State Mandates seeking a determination Appellate Court-- Standard--Decision of Commission on

that an amendment to Lab. Code 4707 making local
State Mandates.

safety members of the Public Employees Retirement System
Under Gov. Code 17559 a proceeding to set aside

PERS eligible for both PERS and workers compensation
a decision of the Commission on State Mandates on

death benefits was a state mandate to which the city was a claim may be connnenced on the ground that the

entitled to reimbursement under Cal. Const. art. XIII B 6 connnissions decision was not supported by substantial

which applies when a state law establishes a new program
evidence. Where the scope of review in the trial court

or higher level of service payable by local govenunents.
is whether the administrative decision is supported by

The amendment eliminated local safety members of PERS substantial evidence review on appeal is generally the same.

from the coordination provisions for death benefits payable
However the appellate court independently reviews the

under workers compensation and under PERS whereby superior courts legal conclusions as to the meaning and effect

survivors of a local safety member of PERS who are killed
of constitutional and statutory provisions. The question of

in the line of duty receive both a death benefit under
whether a law is a state-mandated program or a higher level

workers compensation aind a special death benefit under
of service under Cal. Const. art. XIII B 6 is a question of

PERS instead of only the latter. The trial court denied the
law that is reviewed de novo.

petition finding that the amendment created an increased cost

but not an increased level of service by local govenunents. 2a 2b 2c State of California 11--FiscalMatters--SuperiorCourt of Sacramento County No. 96CS03417 Reimbursement for State Mandates--Workers Compensation
James Timothy Ford Judge. Death Benefits Payable to Local Safety Members.

An amendinent to Lab. Code 4707 to eliminate local
The Court of Appeal affirmed. The court held that although

the amendment increased the cost of providing services
safety members of the Public Employees Retirement System

that could not be equated with requiring an increased level
PERS from the coordination provisions for death benefits

of service and did not constitute a new program. Neither
payable under workers compensation and under PERS.

whereby the survivors of a local safety member of PERS
did the amendment impose a unique requirement on local

who is killed in the line of duty receive both a death benefit

govenunents that was not applicable to all residents and

entities within the state. The amendment merely made
under workers compensation and a special death benefit

the workers compensation death benefit requirements as

under PERS instead of only the latter did not mandate a

new program or higher level of service on local governments
applicable to local governments as they are to private

requiring a subvention of funds to reimburse the local

employers. Local entities are not entitled to reimbursement
government under Cal. Const. art. XIII B 6. Although

20 1
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City of Richmond v. Commission on State Mandates 64 Cal.App.4th 1190 1998 c01111111SSlOlI or

75 Cal.Rptr.2d 75463 Cal. Comp. Cases 73398 Cal. Daily Op. erv. 4644... ate 111alldate

the ainendment increased the cost of providing services that Daniel J. McHugh City Attorney Redlands Jeffrey G.

could not be equated with requiring an increased level of Jorgensen City Attorney San Luis Obispo Brian Libow

service and did not constitutea new program. Neither did it City Attorney San Pablo Howard Rice Nemerovski

impose a unique requirement on local governments that was Canady Falk and Richard C. Jacobs as Amici Curiae on

not applicable to all residents and entities within the state. The behalf of Plaintiff and Appellant.

amendiiient merely made the worlcers coinpensation death Gary D. Hori and Shawn D. Silva for Defendant and

benefit requirements as applicable to local governments as Respondent.

they are to private employers. Daniel E. Lnngren Attorney General Linda A.

Cabatic Assistant Attorney General Marsha Bedwell and

3a 3b State of California 11--Fiscal Matters--
Shelleyanne W. L. Chang Deputy Attorneys General for

Reimbursement for State Mandates--Purpose.
Real Party in Interest and Respondent. 1193

Cal. Const. art. XIII B 6 which requires a subvention MORRISON J.

of funds to reiinburse local governments when a state law

mandates a new program or higher level of service on local Chapter 478 of the Statutes of 1989 chapter 478 amended

governments was intended to require reiinbursement to local Labor Code section 4707 to eliininate local safety members

agencies for the costs involved in carrying out functions of the Public Einployees Retireinent System PERS from

peculiar to government not for expenses incurred by local the coordination provisions for death benefits payable under

agencies as an incidental impact of laws that apply generally workers compensation and under PERS. As a result the

to all state residents and entities. Although a law is addressed survivors of a local safety meinber of PERS who is killed in

only to local governments and iiriposes new costs on thein it the line of duty receives both a death benefit under workers

may still not be a reimbursable state mandate. compensation and a special death benefit under PERS instead

of only the latter. This proceeding presents the question

See 9 Witkin Summary of Cal. Law 9th ed. 1989 Taxation whether chapter 478 mandates a new prograiii or higherlevel

123A. of service on local governments requiring a subvention of

funds to reiinburse the local government under article XIII

4 Statutes 43--Construction--Aids--Legislative B section 6 of the California Constitution. We conclude that

Analysis--Reiinbursement for State Mandates--Legislative chapter 478 is not a state mandate requiring reimbursement

Intent. and affirm the judgment.

Assembly bill analyses of an amendment to Lab. Code

4707 making local safety members of the Public Employees
Factual and Procedural Background

Retirement Systein PERS eligible for both PERS and
The workers compensation system provides for death

workers conipensation death benefits stating that it was a
benefits payable to the deceased einployees survivors. Lab.

reimbursable state mandate Cal. Const. art. XIII B 6 Code 4700 et seq. There are also preretirement death

were irrelevant to the issue. The Legislature has entrusted
benefits under PERS. Gov. Code 21530 et seq. There

the determination of what constitutes a state mandate to the
is a special death benefit under PERS if the death was

Commission on State Mandates subject to judicial review
industrial and the deceased was a patrol state peace officerl

Gov. Code 17500 17559 and has provided that the
firefighter state safety officer state industrial or local safety

iuiitial determination by legislative counsel is not binding on meinber. Gov. Code 21537. Labor Code section 4707

thecommission Gov. Code 17575.
provides a coordination or offset for workers coinpensation

COUNSEL
death benefits when the special death benefit under PERS

is payable. In such cases no workers compensation death

Nossainan Guthner Knox Elliott Robert J. Sullivan benefit other than burial expenses is payable except that

Stephen P. Wihnan John T. Kennedy and Scott N. if the PERS special death benefit is less than the workers

Yamaguchi for Plaintiff and Appellant. compensation death benefit the difference is paid as a

Dwight L. Herr County Counsel Santa Cruz Ronald R. workers compensation death benefit. The total death benefit

Ball City Attorney Carlsbad Michael G. Colantuono City
is equal to the greater of the PERS special death benefit or

Attorney Cudahay William B. Conners City Attorney the workers coinpensation benefit not the coinbination of the

Monterey Jonathan B. Stone City Attorney Montebello two death benefits.

Mpxl k@- 2011 Ttiomsorý Reuters. No ziairn ici orsf.linaE l.i.S. Government Worku. ý.
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Commission and the Departinent of Finance as real parties
Prior to 1989 Labor Code section 4707 provided in part

in interest responded. The court denied the petition finding
No benefits except reasonable expenses of burial .. shall

chapter 478 created an increased cost but not an increased
be awarded under this division on account of the death of

level of service by local governments.
an employee who is a member of the Public Employees

Retirement System unless it shall be determined that a special Discussion

death benefit... will not be paid by the Public Employees

Retirement System to the widow or children under 18 years
I

of age of the deceased on account of said death but if the 1 Under Government Code section 17559 a proceedingtotal death allowance paid to said widow and children shall

be less than the benefit otherwise payable under this division

to set aside the Commissions decision on a claim may be

such widow and children shall be entitled under this division
commenced on the ground that the Commissions decision

is not supported by substantial evidence. Where xýI95 the
to the difference. Stats. 1977 ch 468 4 pp. 1528 1529.

scope of review in the trial court is whether the administrative
1194

decision is supported by substantial evidence our review

Chapter 478 amended Labor Code section 4707 to make on appeal is generally the same. County of Los Angeles

technical changes to provide the death benefit is payable to
v. Commission on State Mandates 1995 32 Cal.AppAth

the surviving spouse rather than to the widow and to add 805 814 38 Cal.Rptr.2d 304. However we independently

subdivision b. Subdivision b of Labor Code section 4707 review the superior courts legal conclusions as to the meaning

reads The limitation prescribed by subdivision a shall
and effect of constitutional and statutory provisions. City of

not apply to local safety members of the Public Employees
San Jose v. State of California 1996 45 Cal.AppAth 1802

Retirement System. Stats. 1989 ch. 478 1 p. 1689.
1810 53 Cal.Rptr.2d 521. The question of whether chapter

478 is a state-mandated program or higher level of service

In 1992 David Haynes a police officer for the City of under article XIII B section 6 of the California Constitution

Richmond Richmond was killed in the line of duty. Officer is a question of taw we review de novo. 45 Cal.AppAth at

Haynes was a local safety member of PERS.. His wife and
p. 1810.

children received the PERS special death benefit they also

received a death benefit under workers compensation.
With certain exceptions not relevant here Whenever the

Legislature or any state agency mandates a new program or

Richmond filed a test claim with the Commission on higher level of service on any local government the state

State Mandates the Commission contending chapter 478 shall provide a subvention of funds to reimburse such local

created a state-mandated local cost.
1

Richmond sought government for the costs of such program or increased level

reimbursement of the cost of the workers compensation
of service ..... Cal. Const. art. XIII B 6 hereafter referred

death benefit estimated to be $295432. As part of its test
to as section 6.

claim Richmond included legislative history of chapter 478
ifornia 1987 43In County of Los Angeles v. State of California

to show a legislative intent to create a reimbursable
Cal.3d 46 233 Cal.Rptr. 38 729 P.2d 202 the Supreme

state mandate.
Court considered whether laws increasing the amount

The Commission denie.d the test claim. It found that chapter employers including local govemments had to pay in certain

478 dealt with workers compensation benefits and case law workers compensation benefits were a reimbursable higher

held that workers compensation laws are laws of general
level of service under section 6. The court looked to the

application and not subject to section 6 of article XIII B of intent of the voters in adopting the constitutional provision

the Califomia Constitution. It noted the legislative history
by initiative. 43 Cal.3d at p. 56. Noting that the phrase

containing analyses that chapter 478 was a state mandate had higher level of service is meaningless alone the court

been prepared before the issuance of City of Sacramento v.
found it must be read in conjunction with the phrase new

State of California 1990 50 Cal.3d 51 266 Cal.Rptr. 139 program. The court concluded that the drafters and the

785 P.2d 522. electorate had in mind the commonly understood meanings of

the term-programs that carry out the governmental function

Richmond filed a petition for a writ of administrative mandate of providing services to the public or laws which to

under Code of Civil Procedure section 1094.5 seeking to implement a state policy impose unique requirements on

compel the Commission to approve its claim. Both the
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local governments and do not apply generally to all residents

and entities in the state. Ibid.

2a Richniond contends chapter 478 meets both tests to

qualify as a program under section 6. Richinond contends

increased death benefits are provided to generate a higher

quality of local safety officers aiid thus provide the public

with a higher level of service. Richinond argues that

providing increased death benefits to local safety workers is

analogous to providing protective clothing and equipment for

fire fighters. In Carmel Valley Fire Protection Dist. v. State

of California 1987 190 Cal.App.3d 521 234 Cal.Rptr. 795
executive orders requiring updated protective clothing and

equipment for firefighterswere found to be reiinbursable state

mandates under section 6. The executive orders applied only

to fire protection a peculiarly governrnental function. The

court noted that police and fire 1196 protection are two of

the most essential and basic functions of local govermnent.

190 Cal.App.3d at p. 537. Richmond urges that since

chapter 478 applies only to local safety niembers it is also

astate mandate directed to a peculiarly local governmental

function.

In Carmel Valley FireProtection Dist. v. State of California

supra 190 Cal.App.3d 521 the executive order required

updated equipment for the fighting of fires. The use of this

equipment would result in more effective fire protection

and thus would provide a higher level of service to the

public. Here chapter 478 addresses death benefits not the

equipment used by local safety meinbers Increasing the cost

of providing services cannot be equated with requiring an

increased level of service under a section 6 analysis. A higher

cost to the local govennnent for compensating its employees

is not the same as a higher cost of providing services to

the public. City of Anaheiin v. State of California 1987

189 Cal.App.3d 1478 1484 235 Cal.Rptr. 101 temporary

increase in PERS benefit to retired einployees which

resulted in higher contribution rate by local government

was not a program or service urider section 6. In County

of Los Angeles v. State of California supra 43 Cal.3d

46 the increase in certain workers coinpensation benefits

resulted in an increase in the cost to local governiiients of

providing services. Nonetheless the Supreme Court found

no higher level of service under section 6. Siinilarly a

new requirement for inandatory unemployinent insurance

for local govennnent employees an increase in the cost of

providing services was not a new prograin or higher level

of service in City ofSacramento v. State of California supra

50 Cal.3d 51 66-70. Chapter 478 fails to meet the first test of

a program under section 6.

Richinond urges chapter 478 ineets ihe second test of

a prograin under section 6 because it imposed a unique

requirement on local governments that was not applicable

to all residents and entities within the state. County of

Los Angeles v. State of California supra 43 Cal.3d 46

56. Richinond argues that only local governinents have

local safety menibers and chapter 478 required double

death benefits both PERS and workers coinpensation for

this specific group of employees. By requiring double death

benefits for local safety meinbers chapter 478 imposed a

unique requirement on local govermnent.

The Comtnission takes a different view of chapter 478.

First it argues that chapter 478 addresses an aspect of

workers compensation law which under County of Los

Angeles v. State of California supra 43 Cal.3d 46 is a

law of general application to which section 6 does not

apply. The Comniission argues chapter 478 imposes no

unique requirement it nierely 1197 eliininates the previous

exeinption from providing workers coinpensation death

benefits to local safety members. As such chapter 478 simply

puts local govennnent employers on the same footing as all

other nonexeinpt employers requiring that they provide the

workers compensation death benefit. That chapter 478 affects

only local government does not compel the conclusion that

it iinposes a unique requirernent on local govermnent. The

Cominission contends Richinonds view of chapter 478 is too

narrow the law must be considered in its broader context.

While Richmonds argwiient has surface appeal we conclude

the Commissions view is the correct one. Section 6 was

designed to prevent the state from forcing programs on local

govermnent. 3a The intent underlying section 6 was

to require reimburseinent to local agencies for the costs

involved in carrying out functions peculiar to government

not for expenses incurred by local agencies as an incidental

iinpact of laws that apply generally to all state tesidents

and entities. Laws of general application are not passed by

the Legislature to force progranis on localities. County of

Los Angeles v. State of California supra 43 Cal.3d at pp. -

56-57. The goals of article XIII B of which section 6 is

a part were to protect residents from excessive taxation and

govennnent spending. Citation. Section 6 had the additional

purpose of precluding a shift of financial responsibility for

carrying out governniental functions froin the state to local

agencies which had had their taxing powers restricted by the

enactinent of article XIII A in the preceding year and were ill

equipped to take responsibility for any new programs. Neither

of these goals is frustrated by requiring local agencies to

provide the saine protections to their eniployees as do private

Mxt ý- 2011 Thomson Reutes No cairr tc cr iiri U . Govrriryierit VVaris. 4
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employers. Bearing the costs of salaries unemployinent occurred. Plaintiffs argued their suit was not barred by the

insurance and workers compensation coverage-costs which exclusivity provisions of workers compensation because

all employers must bear-neither threatens excessive taxation they did not receive a workers compensation death benefit

or govenunental spending nor shifts from the state to a local under Labor Code section 4707. The court rejected this

agency the expense of providing governmental services. Id. argument. First plaintiffs did receive a benefit under workers

at p. 61. compensation in the form of burial expenses. Further Labor

_ _Code-section4--0-7was-designednotto-exclude-piaintiffsfrom----- - -------
Although a Taw is- addressed only to local governments

receiving workers coinpensation benefits but to assure they
and imposes new costs on them it may still not be a received the maxiinumbenefit under either PERS or workers
reimbursable state mandate. In City of Sacramento v. State

compensation. 43 Ca1.3d at
p. 558.

of California supra 50 Cal.3d 51 the Legislature enacted

a statute requiring local governments to participate in the Under Jones v. Kaiser Industries Corp. supra 43 Cal.3d

states unemployment insurance system on behalf of their 552 one receiving a special death benefit under PERS

employees. Local entities made a claim for reimbursement. rather than the workers compensation death benefit is not

First the Supreme Court found that like an increase in considered exempt from workers compensation for purposes

workers coinpensation-benefits a requirement to provide of its exclusivity provisions precluding a suit against the

unemployinent insurance did not compel new or increased employer for negligence. This conclusion does not affect the

service to the public at the local level. Id. at pp. 66-67. The analysis that chapter 478 by removing the offset provisions

court next addressed whether the new law imposed a unique for employers of local safety members merely makes local

requirement on local governments. govenunents indistinguishable in this respect from private

employers. County of Los Angeles v. State of California
Here the issue is whether costs unrelated to the provision

supra 43 Ca1.3d at p. 58.
of public services are nonetheless reimbursable costs of

government because they are 17198 imposed on local 2b Richmonds error is in viewing chapter 478 from the

governments uniquely and not merely as an incident of perspective of what the final result is rather than from the

compliance with general laws. State and local govermnents perspective of what the law mandates. 3b We recognize

and nonprofit corporations had previously enjoyed a that as is made indisputably clear from r1199 the language

special exemption from requirements imposed on most of the constitutional provision local entities are not entitled

other employers in the state and nation. Chapter 2/78 to reimbursement for all increased costs mandated by state

merely eliminated the exemption and made these previously law but only those costs resulting from a new prograin or

exempted entities subject to the general rule. By doing so an increased level of service imposed upon them by the

it may have imposed a requirement new to local agencies state. Lucia Mar Unified School Dist. v. Honig 1988 44

but that requirement was not unique. The distinction Cal.3d 830 835 244 Cal.Rptr. 677 750 P.2d 318. 2e

proposed by plaintiffs would have an anomalous result. The While the result of chapter 478 is that local safety members

state could avoid subvention under County of Los Angeles of PERS now are eligible for two death benefits and local

standards by iinposing new obligations on the public and governments will have to fimd the workers coinpensation

private sectors at the same time. However if it chose to benefit chapter 478 does not mandate double death benefits.

proceed by stages extending such obligations first to private Instead it merely eliminates the offset provisions of Labor

entities and only later to local governments it would have to Code section 4707. In this regard the law makes the workers

pay. This was not the intent of our recent decision. City of compensation death benefit requirements as applicable to

Sacramento v. State of California supra 50 Cal.3d 51 68-69 local govenunents as they are to private employers. It imposes

italics in original. no unique requirement on local governments.

Richmond argues that Labor Code section 4707 prior

to chapter 478 was not an exemption from workers Further the view that the Legislature was proceeding by

compensation relying on Jones v. Kaiser Industries Corp. stages in enacting chapter 478 finds support in the history of

1987 43 Cal.3d 552 237 Cal.Rptr. 568 737 P.2d 771.
the nearly identical predecessorto chapter478 AssemblyBill

In Jones the plaintiff a city police officer was killed in
No. 1097 1987-1988 Reg. Sess.. Assembly Bill No. 1097

a traffic accident while on duty. His survivors brought suit
was passed in 1988 but was vetoed by the Governor. While

against the city contending it has created and maintained a
the fmal version of Assembly Bill No. 1097 was virtually

dangerous condition at the intersection where the accident
identical to chapter 478 in adding subdivision b to Labor

..
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Code section 4707 Assem. Bill No. 1097 1987-1988 Reg.

Sess. as amended Mar. 22 1988 the bill was very different
Another analysis suggested including an appropriation to

when it began. The initial version of Assembly Bill No. 1097 avoid the necessity of the Coxnnlission having to determine

repealed Labor Code section 4707 in its entirety. Assem. Bill
that the bill was a mandate.

No. 1097 1987-1988 Reg. Sess. introduced Mar. 2 1987.
Richinond argues this legislative history shows the

The next version made Labor Code section 4707 applicable
Legislature intended chapter 478 to be a state mandate and

only to state members of PERS. Assein. Bill No. 1097
that it should be considered in making that detennination.

1987-1988 Reg. Sess. as ainended June 15 1987. The final
Ainici curiae submitted a brief urging that case law holding

version left Labor Code section 4707 applicable to all but
that legislative history is irrelevant to the issue of whether

local safety members of PERS.
there is a state-mandated new program or higher level of

II service under section 6 is wrongly decided.
2 Amici curiae

argue that the intent of the Legislature should control.

4 As part of its test claiin Richmond included portions of
They ftirther note that the legislative histoiy of chapter 478

the legislative history of chapter 478 to show the Legislature shows that the initial opposition of the League of California

intended to create a state mandate. This history includes Cities was dropped after the bill was amended to ensure

nuinerous bill analyses by legislative coimnittees that state
reimbursement and that the Goverrior signed the bill after

the bill creates a state-mandated local program. he had vetoed a similar one that was not considered a state

Govenunent Code section 17575 requires the Legislative

mandate. Aniici curiae argue that to ignore the widespread

Counsel to detennine if a bill mandates a new program or
understanding that the bill created a state inandate would

higher level of service under section 6. If the Legislative

undennine the legislative process.

Counsel determines the bill will mandate a new program or In County of Los Angeles v. Commission. on State Mandates

higher level of service under section 6 the bill must contain
supra 32 Ca1.App.4th 805 plaintiff sought reimbursenient

a section specifying that reimbursement shall be made from
for costs incurred under Penal Code section 987.9 for

the state mandate fund that there is no mandate or that the
providing certain services to indigent criininal defendants.

mandate is being disclaimed. Gov. Code 17579. The Plaintiff argued the Legislatures iiutial appropriation of funds

Legislative Counsel found that chapter 478 imposed 1200 a
to cover the costs incurred under Penal Code section 987.9

state-inandated local program. The enacted statute provided was a final and 120I unchallengeable determination that

Notwithstanding Section 17610 of the Government Code section 987.9 constituted a state inandate. The court rejected

if the Commission on State Mandates detennines that this this argument. The findings of the Legislature as to whether

act contains costs mandated by the state reiinbursement to
section 987.9 constitutes a state mandate are irrelevant. 32

local agencies and school districts for those costs shall be
Ca1.App.4th at p. 818.

niade pursuant to Part 7cominencing with Section 17500 of The court relying on Kinlaw v. State of California 1991
Division 4 ofTitle 2 ofthe Govenunent Code. Ifthe statewide 54 Cal.3d 326 285 Cal.Rptr. 66 814 P.2d 1308 found

cost of the claim for reiinburseinent does not exceed one
the Legislature had created a comprehensive and exclusive

million dollars $1000000 reimUursement shall be made
procedure for impleinentingand enforcing section 6 County

from the State Mandates Claiuns Fund. Stats. 1989 ch. 478 of Los Angeles v. Commission on State Mandates supra
2 p. 1689. 32 Ca1.App.4th at pp. 818-819. This procedure is set forth

in GovenunentCode section 17500 et seq. The statutory
One analysis conclnded this language was technically

deficient because it does not contain a specific

scheme contemplates that the Conimission as a quasi judicial

acknowledginent that the bill is a state mandate.
body has the sole and exclusive authority to adjudicate

Reimbursement could not be made until the Cormnission held
whether a state mandate exists. Thus any legislative findings

a hearing on a test claim. The analysis concluded it should
are irrelevant to the issue of whether a state mandate

not be a serious problem because the infonnation provided
exists and the Commissionproperly detennined that no state

in this analysis could also be provided to the Commission
mandate existed. 32 Cal.App.4th at p. 819.

on State Mandates if any local agency submits a claim for
In City of San Jose v. State of California supra 45

reinnburseinent to that Cormnission.
Ca1.App.4th 1802 1817-1818 the courtrelied upon County

of Los Angeles v. Cornmission on State Mandates supra

wfNeKI ý- 2011 iriorýý3on Reuiers. No clairri to c3ri.lrýýýl U.S. ýýcýverrýrnýýt Works.
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32 Cal.App.4th 805 in rejecting the argument that the
under chapter 478. The Legislature has entrusted that

detennination by Legislative Counsel that a bill imposed a
determination to the Coirunission subject to judicial review.

state mandate was entitled to deference. Gov. Code 17500 17559. It has provided that the initial

determination by Legislative Counsel is not binding on the

Amici curiae contend these cases are wrong because they Commission. Id. 17575. Indeed the language of chapter

ignore the cardinal rules of statutory construction that courts 478 recognizes that the determination of whether the bill is

----- ------ mustconstrue-statutes-to-conform-to thepurpose-and-intent
a-state-mandate-lies-with--I202-the-Commission.-It-reads----oflawmakers and that the intent of the Legislature should be if the Coinmission on State Mandates determines that this

ascertained to effectuate the purpose of the law. act contains costs mandated by the state .. Stats. 1989 ch.

478 2 p. 1689 italics added. While the legislative history
Amici curiae are correct that the objective of statutory of chapter 478 may evince the understanding or belief of the

interpretation is to ascertain and effectuate legislative Legislature that chapter 478 created a state mandate such
intent. Citation. Trope v. Katz 1995 11 Ca1.4th 274 understanding or belief is irrelevant to the issue of whether a
280 45 Cal.Rptr.2d 241 902 P.2d 259. Where such intent

state mandate exists. County of Los Angeles v. Commission
is not clear from the language of the statute we may on State Mandates supra 32 Ca1.App.4th 805 819.
resort to extrinsic aids including legislative history. People

v. Coronado 1995 12 Ca1.4th 145 151 48 Cal.Rptr.2d Disposition

77 906 P.2d 1232. Here however the issue is not the

interpretation of Labor Code section 4707. The parties agree
The judgment is affinned.

it requires that the survivors of local safety members killed

due to an industrial injury receive both the special death Puglia P. J. and Nicholson J. concurred.

benefit under PERS and the workers coinpensation death
Appellants petition for review by the Supreme Court was

benefit. Rather the issue is whether section 6 requires denied August 19 1998. 1203
reimbursement for the costs incurred by local governments

Footnotes

1 Test claim means the first claim filed with the commission alleging that a particular statute or executive order imposes costs

mandated by the state. Gov. Code 17521

2 The California State Association of Counties and the Cities of Carlsbad Cudahy Montebello Monterey Redlands San Luis Obispo
and San Pablo filed an amici curiae brief in support of Richmond.
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View National Reporter System version

59 Ca1.APP.4th 382 69 Cal.Rptr.2d 231 97 Cal.

Daily Op. Serv. 8821 97 Daily Journal D.A.R. 14255

KATHLEEN CONNELL as

-
Controller-etc etal. Petitioriers-

-

v.

THE SUPERIOR COURT OF SACRAMENTO

COUNTY Respondent SANTA MARGA.RITA

WATER DISTRICT et al. Real Parties in Interest.

No. Co24295
HEADNOTES

Court of Appeal Third District California. Classified to California Digest of Official Reports

Nov. 20 i997

la lb Appellate Review 17--DecisionsAppealable--Final
Judgment-- Necessity For Further Orders.

SUMMARY A judgment entered in litigation to detennine whether a

Several Water districts brought mandamus proceedings
statewide regulatory amenchnent which increases the level of

against the State Controller to enforce a State Board of piirity required when reclaimed wastewater is used for certain

Control decision that a statewide regulatory amenchnent
types of irrigation constitutes a state-mandated program for

which increases the level of purity required when reclaimed
which water districts are entitled to reimbursement from the

wastewater is used for certain types of irrigation constitutes a
state was not a final judgment and thus was not appealable.

state-mandated program for which water districts are entitled
The challenging parties petition sought an order directing the

to reimbursement from the state. The trial court entered a
State Controller to issue a warrant and the State Treasurer

judgment that the state mandate was a program for which
to pay a warrant but the judgment merely ordered the

reimbursement was due and it directed the Controller to
Controller to detennine ainounts without disposing of those

detennine the amounts of reimbursement. Superior Court of
matters. The record reflected the trial courts recognition that

Sacramento County Nos. CV347181 CV357155 CV357156
it could not order issuance or payment of warrants unless

and CV357950 James Timothy Ford Judge.
it detennined appropriated funds for such expenditures were

reasonably available in the state budget but the necessary

The Court of Appeal ordered issuance of a writ of mandate evidentiary hearing on that issue was not held. Because the

directing the trial court to vacate its judginent and enter a judginent plainly left matters undecided the judgment was

new judginent denying the petitions for a writ of mandate. interlocutory and therefore not appealable.

The court held that because the judgment plainly left matters

undecided the judginent was interlocutory and therefore 2 Appellate Review 10--Jurisdiction--Appealable
was not appealable however the court treated the appeal

Judgment.
as a writ petition. On the merits the court held that the

An appealable judgment or order is a jurisdictional
public interest exception to the doctrine of administrative

prerequisite to an appeal.
collateral estoppel precluded application of the doctrine to

the legal issues raised by defendant. The issues presented

were not limited to the validity of any finally adjudicated See 9 Witkin Cal. Procedure 4th ed. 1997 Appeal

individual claim but encompassed the question of subvention 13-14.

obligations in general under the regulatory amendment of

wastewater purification standards. The court fiuther held that 3 Appellate Review 17--DecisionsAppealable--evenif the amendment constitutes a new program for state-
Interlocutory Judgment.

mandated costs purposes the costs are not reimbursable An interlocutory judgment is not appealable generally a

since the water districts have the authority to levy fees to
judgment is interlocutory if anything further in the nature of

pay for the program Wat. Code 35470. Rev. Tax.
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Code fonner 2253.2 now Gov. Code 17556 provides

that the board shall not fmd a reimbursable cost if the local

agency has the authority i.e. the right or power to levy

service charges fees or assessments sufficient to pay for

the mandated program. The plain language of the statute

precludes a construction of authority to mean a practical

--abi-lity-in--light of-surrounding-econoinic-circumstances-T-he-court
also held that the public interest exception to the

doctrine of administrative collateral estoppel permitted the

Controller to raise that issue in the trial court. Opinion by

Sims J. with Puglia P. J. and Nicholson J. concurring.
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judicial action on the part of the trial court is essential to a Rev. Tax. Code fornner 2253.2 now Gov. Code

final determination of the rights of the parties. 17556 provides that the Board of Control shall not find

a reiinbursable cost if the local agency has the authority

i.e. the right or power to levy service charges fees or4 Mandamus and Prohibition 44--Mandamus--To
assessments sufficient to pay for the mandated program. The

Courts--Appeal--Scope of Review.
plain language of the statute precludes a construction of

In reviewing a trial courts ruling on a petition for a writ

authority to mean a practical ability in light of surrounding
of mandate the appellate court is ordinarily confined to an

inquiry as to whether the findings and judgment of the trial

economic circiunstances.

court are supported by substantial evidence. However where

the facts are undisputed and the issues present questions of 7 Statutes 29--Construction--Language--Legislative

law the appellate court is not bound by the trial courts Intent.

decision but inay make its own determination. In construing statutes a courts primary task is to determine

the lawmakers intent. To determine intent the court looks

5 Jud ments
first to the words themselves. If the language is clear and

g 81--Res Judicata--Administrative
unambiguous there is no need for construction nor is it

Collateral Estoppel-- Public Interest Exception--Board of

Control Decision.
necessary to resort to indicia of the intent of the Legislature.

In litigation by several water districts against the State

Controller to enforce a State Board of Control decision that a 8 Judgments 81--Res Judicata--Administrative

statewide regulatory amendment which increases the level of Collateral Estoppel-- Public Interest Exception--Lega1 Tssue.

purity required when reclaimed wastewater is used for certain In litigation by several water districts against the State

types of irrigation constitutes a state-mandated program for Controller to enforce a State Board of Control decision that a

which water districts are entitled to reimbursement from statewide regulatory ainendinent which increases the level of

the state the public interest exception to the doctrine of purity required when reclaimed wastewater is used for certain

adininistrative collateral estoppel precluded application of types of irrigation constitutes a state-mandated program for

the doctrine to the legal issues raised by defendant. The which water districts are entitled to reiinbursement from

issues presented were not limited to the validity of any the state the public interest exception to the doctrine of

finally adjudicated individual claim but encoinpassed the administrative collateral estoppel permitted deferidant to raise

question of subvention obligations in general under the the purely legal issue that Rev. Tax. Code former 2253.2

regulatory amendinent of wastewater purification standards. now Gov. Code 17556 precluded reiinbursement. The

If the boards decision was wrong but unimpeachable statute provides that the Board of Control shall not find a

taxpayers statewide would suffer unjustly the consequences reimbursable cost if the local agency has the authority

of a continuing obligation to fund the costs of local water i.e. the right or power to levy service charges fees or

districts. assessments sufficient to pay for the mandated program and

plaintiffs have such authority. The boards finding to the

contrary was thus not binding.
See 7 Witkin Cal. Procedure 4th ed. 1997 Judgment

339. COUNSEL

Matters--
Daniel E. Lungren Attorney General Floyd D. Shimoinura

6a 6b State of California 11--Fiscal

Reimbursement for State-mandated Costs--Standards for
Assistant Attorney General Linda A. Cabatic and Susan R.

Reclaimed Wastewater--Authority of Water Districts to Levy
Oie Deputy Attorneys General for Petitioners.

No appearance for Respondent.
Fees.

Even if a statewide regulatory amendinent which increases

James A. Curtis for Real Parties in Interest.

the level of purity required when reclaimed wastewater SIMS J.

is used for certain types of irrigation constitutes a new

program for state-inandated costs purposes the costs are not This case involves a dispute as to whether a statewide

reinibursable since the water districts have the authority to regulatory aniendinent increasing the level of purity required

levy fees to pay for the program Wat. Code 35470. when reclaiined wastewater is used for certain types of

Apax1 t 2011 Thanison ReLiters.N-lo z6airn tr.3 U.S.
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irrigation constitutes a state-mandated program for which also planned to provide reclaimed water for irrigation

water districts are entitled to reimbursement from the state. potentially to 2173 acres of land.

Cal. Const. art. XIII B 6 hereafter section 61 Gov.

Code 17500 et seq. former Rev. Tax. Code 2201

et seq. The State Controller and State Treasurer appeal

from a trial court judgment granting 386 petitions for

writ of mandate_brought by_SantaMargarita_-W-ater-District -

SMWD Marin Municipal Water District Irvine Ranch

Water District and Santa Clara Valley Water District the

Districts seeking to enforce a State Board of Control the

Board decision which found the regulatory amendment

constituted a reimbursable state mandate.2 Appellants

contend the trial court erred because 1 the amendment did

not constitute a new program or higher level of service in

an existing program 2 the Districts claim was abolished

when the statutory basis for their claim-fonner Revenue and

Taxation Code section 2207-was repealed before their rights

were reduced to final judgment and 3 the Districts authority

to levy fees to pay for the increased costs defeats their

claim of a reimbursable mandate. Appellants also challenge

the trial courts detennination that they were collaterally

estopped from challenging the Boards decision finding a

reimbursable state mandate by their failure timely to seek

judicial review of the administrative decision. We shall

conclude the Districts authority to levy fees defeats their

claim of a reimbursable mandate and appellants are not

collaterally estopped from raising this matter. We therefore

need not address the other contentions. Treating this appeal

from a nonappealable judgment as an extraordinary writ

petition we shall direct.the trial court to vacate its judgment

and enter a new judgment denying the Districts petitions.

Factual and Procedural Background

In 1975 the State Department of Health Services

DHS adopted regulations Cal. Code Regs. tit. 22

60301-60357 implementing Water Code section 13521

which provides The State Department of Health Services

shall establish unifonn statewide recycling criteria for each

varying type of use of recycled water where the use involves

the protection of public health. Section 60313
3

of title 22

of the California Code of Regulations prescribed the level of

purity required for reclaimed water to be used for landscape

irrigation. 387
In May 1976 SMWD adopted a plan to develop a wastewater

reclamation system. In August 1976 SMWD filed an

application with the responsible regional water quality control

board Water Control Board for a permit to discharge

wastewater from the proposed reclamation system. SMWD

In February 1977 the Water Control Board issued SMWD a

permit for operation of a reclamation system-the Oso Creek

facility. The pennit required SMWD to comply with all

applicable wastewater reclanation regulationsthen in effect. -__
In late 1977 SMWD learned DHS might be considering

modifications to the California Code of Regalations title 22

regulations.

In August 1978 SMWD completed construction of the Oso

Creek facility at a cost of $17 million.

In September 1978 DHS amended the regulations. The

amendment to California Code of Regulations title 22

section 60313
4

increased the level of purity required before

reclaimed wastewater could be used for the irrigation of

parks playgrounds and school yards. It is this amenchnent

which allegedly constituted a state-mandated cost. SMWD
modified its facility to coinply with the amended regulations

completing the modifications in 1983. 388

On October 1 1982 SMWD filed a test claim
5

with the

Board alleging the regulatory amendment relating to the use

of reclaimed wastewater constituted a new pfogram or higher

level of service. The test claim was made pursuant to fonner

Revenue and Taxation Code section 2231
6

which required

reimbursement to local agencies for costs mandated by the

state see now Gov. Code 17561 7
and former Revenue

and Taxation Code section 2207 subdivisions a and b g

defining costs mandated by the state. See now Gov. Code

17514. 9 The test claim also cited section 6fn. 1 ante.

389

On July 28 1983 the Board detennined the amended

regulations imposed state mandated costs. In so doing the

Board rejected the position of state agencies seeking denial of

the claim on the ground that local agencies are not mandated

to use reclaimed water and because if local agencies do

choose to use it they can recover the cost in charges made to

purchasers of the water.

On January 19 1984 the Board adopted Parameters and

Guidelines establishing criteria for payment of claims to

water districts pursuant to this mandate. Former Rev. Tax.

Code 2253.2 Stats. 1982 ch. 734 10 pp. 2916-2917

Gov. Code 17557.
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On May 31 1984 the Board amended its Paraineters and In February 1989 a court-appointedreferee began evidentiary

Guidelines to provide for reimbursement of SMWDs cost of hearings to determine the amount of reimbursement for each

preparing and presenting the test claim. water district.

In June 1984 the Board pursuant to former Revenue and In 1989 the Legislature repealed former Revenue and

Taxation Code section 2255
10

submitted to the Legislature
Taxation Code section 2207 fn. 8 ante defining costs

a statewide cost estimate of $14 inillion for this mandate. The
mandated by the state. Stats. 1989 ch. 589 7 p. 1978.

Legislature did not appropriate any funds for the mandate in

On July 29 1994 appellants filed in the trial court a motion
1984.

for judginent on the pleadings/inotion to disniiss arguing

In 1985 the Legislature included an appropriation of almost repeal of fonner Revenue and Taxation Code section 2207

$14 million for this state-mandated cost in the budget but the destroyed any right to reimbursement and divested the court

Govemor vetoed the appropriation.
ofjurisdiction to proceed. The motion also revisited the issue

presented to and rejected by the Board that the water districts

In 1986 a bill including $945000 for the subject mandate was authority to levy fees defeated a finding that the costs were

introduced but the bill was not enacted. reimbursable.

On January 27 1987 SMWD filed in the trial court a petition In February 1995 the trial court issued its ruling denying

for writ of mandate pursuant to Code of Civil Procedure appellants motion for judginent on the pleadings and for

section 1085. The petition sought an order directing 1 dismissal. The court in its minute order determined repeal of

the State Controller to issue a warrant to pay the States former Revenue and Taxation Code section 2207 in 1989 had

obligation to SMWD for itscosts mandated by the state and not destroyed the Districts right to reiinbursement pursuant

2 the State Treasurer to pay the Controllers warrant. 390 to the Boards decision because the Boards decision was

At a hearing the trial court upheld the Boards decision that reduced to final judgment before the statutory repeal. The

the amended regulations required a higher level of service and court said the Boards k391 decision on July 28 1983

held the doctrines ofwaiver and collateral estoppel applied to became final in July 1986 when the applicable three-year

that decision such that the state by failing to challenge the statute of liinitations for seeking judicial review lapsed.

Boards decision within the three-year statuteof limitations The Boards decision therefore conclusively established

was barred from challenging it now. However the trial court the Districts right to reiinbursement and appellants were

did allow the state to argue that the amended regulations did collaterally estopped from challenging the Boards decision.

not come within the definition of prograin as that word had The court further said no discemible injustice or public

recently been defined in County of Los Angeles v. State of interest precluded this application of collateral estoppel

California 1987 43 Ca1.3d 46 56 233 Cal.Rptr. 38 729 rather justice would be furthered by allowing the Districts

P.2d 202. to enforce their right to reimbursement as established by the

Board.

The trial court recognized that since there was no

appropriation for this mandate in the state budget the court The trial court further said the statutory authority of the

could not grant the relief soughtby SMWD an order directing Districts to levy service charges and assessments Former

the Controller to issue a warrant and the Treasurer to pay Rev. Tax. Code 2253.2 subd. b4 11
Stats. 1982

it unless the court found the existence of funds reasonably 12

available in the state budget which could be tapped for this
ch. 734 10 p. 2916 Gov. Code 17556 did not bar

reimburseinent for state-mandated costs. When the Board
purpose. The trial court stated it was not prepared to find

the existence of fiuids reasonably available without a full

determined that the 1978 amendment of the regulations

establishing reclaination criteria imposedreimbursablestate-evidentiaryhearing. Rather than use the Boards statewide
mandated costs it rejected the argument of the State

estimate the court believed it needed to know the amount to

which each water district would be entitled before it could
Departments of Health Services and Finance that the costs

determine whether there were funds reasonably available in
were not reimbursable pursuant to former Revenue and

Taxation Code section 2253b4 and implicitly determined
the budget. The trial court ruled the exact ainount ofmoney to

in accordance with the presentation of Santa Margarita Water
be reinibursed to the Districts had never been determined and

referred the matter to a referee to make that determination
District that the Districts did not have sufficieint authority to

2011 Mricarnson Reuters. No ciýýiirr tca czriclsnal l.ia. Goverrýrnerýt Wcar4cý.
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levy service charges and assessments to pay for the increased

level of service mandated by the 1978 regulatory ainendment. 3 An interlocutory judgment is not appealable geinerally a

This implicit detennination resolving a mixture of legal and judgment is interlocutory if anything further in the nature of

factual issues became final and binding on respondents under judicial action on the part of the trial court is essential to a

the doctrine of collateral estoppel when they failed to seek
final detennination of the rights of the parties. Lyon v. Goss

judicial review of the Boards decision within the three-year
1942 19 Ca1.2d 659 669-670 123 P.2d 11.

limitations period. --lb In their-supplemental briefs both sides maintain the

At a further hearing conceming the amount owed to each judgment is a final appealable judgment but for different

water district the trial court stated it had erred in referring
reasons. Both sides are wrong. 393

the matter to a referee and should have rendered a judgment
Appellants assert the judgment is final because nothing

directing the Controller to determine the amounts owed.
further remains to be done by the trial court. According to

On June 3 1996 the trial court entered a judgment stating
appellants the Controller after determining what ainounts

1 the Boards decision was final at the time the petitions
are due is supposed to submit that amount to the Legislature

were filed in the trial court 2 392 the state mandate
to appropriate the funds though the judgment contains no

is a program for which reimbursement is due under County
such direction. Appellants assert that if the Legislature does

of Los Angeles v. State of California supra 43 Ca1.3d 46 not appropriate the funds the Districts remedy would be to

3 the court having concluded it was inappropriate for the
file a new action in the superior court to enforce the courts

court to determine amounts of reimbursement the Controller prior order and to coinpel payment out of funds already

was directed to make that determination. The court directed appropriated and reasonably available for the expenditures.

issuance of a writ commanding the Controller to determine Appellants assert it is thus premature to consider whether

the amounts due to the Districts. appropriated funds are reasonably available to pay any

reimbursement due.

Appellants appeal from the judgment.
The Districts supplemental brief while agreeing the

The Districts filed a cross-appeal but we dismissed the cross- judgment is a final appealable judgment disputes appellants

appeal pursuant to stipulation of the parties. view of what happens after the Controller determines the

amounts. The Districts maintain the trial court intended for

Discussion
appellants to pay the ainounts detennined by the Controller

I. Appealability
despite the judgments failure so to state. The Districts claim

the unresolved factual question of the existence of available

la Because the petition sought an order directing the - appropriated funds in the budget is merely an administrative

Controller to issue a warrant and the Treasurer to pay a
detail which need not be addressed by the court except in

warrant but the judgment merely ordered the Controller a proceeding to enforce the judgment in the event appellants

to detennine amounts without disposing of those matters
refuse to pay.

and because the record reflected the trial courts recognition

that it could not order issuance or payment of warrants
Both sides are wrong. Nothing in the judgment requires

unless it detennined appropriated funds for such expenditures
the Controller to submit an appropriations bill to the

Legislature and appellants cite no authority that would

were reasonably available in the state budget
13

Carmel
require such a procedure-which would duplicate steps

Valley Fire Protection Dist. v. State of California 1987
previously undertaken in this case without success.. Nor does

190 Cal.App.3d 521 538-541 234 Ca1.Rptr. 795-a
anything in the judgment call for issuance or payment of

determination requiring an evidentiary hearing which was
warrants. Carmel Valley Fire Protection Dist. v. State of

not held-we requested supplemental briefing on the question
California supra 190 Cal.App.3d 521-a case discussed in

whether the judgment was a final appealable judgment as
the trial court and on appeal-recognized that a court violates

opposed to an interlocutory judgment.
the separation of powers doctrine if it purports to compel the

2 An appealable judgment or order is a jurisdictional
Legislature to appropriate funds but no such violation occurs

prerequisite to an appeal. Code Civ. Proc. 904.1 9 Witkin
if the court orders payment from an existing appropriation.

Cal. Procedure 4th ed. 1997 Appeal 13-14 pp. 72-73.
Id. at pp. 538-539. Thus the Districts view of this matter as

10516 U.



Connell v. Superior Court 59 Cat.App.ath 382 1997

69 Cal.Rptr.2d 231 97 Cal. Daily Op. Serv. 8821 97 Daily Journal D.A.R. 14255

Received

July 29 2011

commission or

state mandate

an administrative detail for a later postjudgment enforcement We first address the trial courts detennination that appellants

proceeding is unsupported. were collaterally estopped from challenging the Boards

determination of state-mandated cost except for the ability

We recognize this litigation arises from a test claim which
to address the effect of a new Suprenie Coutt case defining

merely determines whether a state-mandated cost exists. See program. The trial court stated the Boards decision

fn. 5 ante. Perhaps no issue ofpayment should arise at all at becanie final for collateral estoppel purposes in July 1986

the test claim stage though neither side so argues. when the statute of lnnitations for judicial review expired.

In any event the judginent plainly leaves matters undecided.
Appellants contend the trial court erred in applying collateral

We conclude the judgLnent is interlocutory and therefore not
estoppel because there was no final judgment for collateral

estoppel purposes since the amount of reiinbursemerit had yet
appealable.

to be detennined.

Nevertheless on our own motion we shall exercise our

discretion to treat the appeal as a writ petition and shall grant
5 We conclude it is not necessary to decide the parties

review on that basis. Morehart 394 v. County of Santa
dispute as to whether the requirements of achninistrative

Barbara 1994 7 Ca1.4th 725 743-744 29 Cal.Rptr.2d 804
collateral estoppel are met because even asswning the

872 P.2d 143 treating appeal as writ petition is authorized
elements are met the doctrine of collateral estoppel should be

means for obtaining review of interlocutory judgments.
disregarded pursuant to the public interest exception. A395

We shall exercise our discretion to treat the appeal as a
Thus our Supreine Court declined to apply collateral estoppel

writ petition in the interest of justice and judicial economy in a state-inandated costs case in City of Sacramento v. State

because the merits of the dispositive issues have been fully
of California 1990 50 Cal.3d 51 64-65 266 Ca1Rptr. 139

briefed both sides urge review and the judgment compels the 785 P.2d 522 Sacramento 11. There a city and a county
Controller to engage in coinplex factfmding detenninations filed claiins with the Board seeking subvention of costs

which inay be moot if the trial court erred on the merits of the
iinposed by a statute Stats 1978 ch. 2 p.

6 et seq. referred

mandate issues. Given the difficulties in discerning how the
to in Sacramento II as chapter 2/78 which extended

former statutory process of test claims was supposed to worlc
mandatory coverage under the state unemployment insurance

in practice we believe the interests of justice and judicial law to include state and local govenunents. The Board found

economy are best served by reviewing the judginent rather
there was no state-mandated program and denied the claims.

than dismissing the appeal. On mandamus the trial court overruled the Board and found

the

stress however that our review is limited to contentions
e costs reimbursable. We affirmed the trial court in a

raised in the briefs-which do not raise issues of the propriety
published opinion. City ofSacranaento v. State of California

of the reinedy sought by the Districts. We express no view on
1984 156 Cal.App.3d 182 203 Cal.Rptr. 258 Sacramento

whether the remedy sought by the Districts was an available
ýý On remand the Board deterinined the amounts due on

or appropriate remedy.
the claims but the Legislature refused to appropriate the

necessary funds. The city filed a class action seeking ainong

11. Standard ofReview otherthings payment ofthe state-inandated costs. The trial

court granted summary judginent forthe state on the grouiids

4 In reviewing the trial courts ruling on a writ of mandate the statute did not impose state-tnandated costs. The Supreme

the appellate court is ordinarily confined to an inquiry as Court upheld the trial courts decision

to whether the findings and judginent of the trial court are

supported by substantial evidence. Evans v. Unemployment
The Supreme Court in Sacramento II rejected the local

Ins. Appeals Bd. 1985 39 Cal.3d 398 407 216 Cal.Rptr.
agencies argument that the state was collaterally estopped

782 703 P.2d 122. However where the facts are undisputed
froin relitigating the issue whether a state-inandated cost

and the issues present questions of law the appellate court is existed because Sacramento I finally decided the matter.

not bound by the trial courts decision but may make its own Sacramento II supra 50 Cal.3d at p. 64. The Supreme

detennination. Ibid.

III. Collateral Estoppel

Court said Generally collateral estoppel bars the party to

a prior action or one in privity with him from relitigating

issues finally decided against him in the earlier action.

Citation. .. But when the issue is a question of law rather

1 c ý
ý
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if injustice would result or if the public interest requires that
The Districts suggest application of the public interest

relitigation not be foreclosed.... Citation. exception to collateral estoppel would nullify the legislative

intent to avoid multiple proceedings by creating a

Even if the fonnal prerequisites for collateral estoppel are comprehensive and exclusive procedure for handling state

present here the public-interest exception governs. Whether mandated costs issues in the administrative forum. E.g. Gov.

chapter 2/78 costs are reimbursable under article XIII B and
Code__17500.14 However we are bound by Supreme-f

parallel statates constitates a pure question of law. The state
Court authority applying the public interest exception in

was the losing party in Sacramento I and also the only entity a state-mandated costs case. Auto Equity Sales Inc. v.

legally affected by that decision. Thus strict application of
Superior Court 1962 57 Cal.2d 450 397 20 Cal.Rptr.

collateral estoppel would foreclose any reexamination of the
321 369 P.2d 937. Moreover contrary to the Districts

holding of that case. The state would remain bound and no
implication the administrative decision is not the final

other person would have occasion to challenge the precedent. word the statutory scheme authorizes judicial review of the

Yet
decision. Gov. Code 17559 former Rev.

Yet the consequences of any error transcend those which
Tax. Code 2253.5 Stats. 1977 ch. 1135 12 p. 3650.would apply to mere private parties. If the result of
Additionally the instant judicial proceeding was initiated bySacramento I is wrong but unimpeachable taxpayers
the Districts not by appellants. Thus in this case applicationstatewide will suffer unjustly the consequences of the state s

continuing obligation to fund the chapter 2/78 costs of local
of the public interest exception to collateral estoppel is not

agencies.... Sacramento II supra 50 Cal.3d at p. 64
creating multiple proceedings.

original italics. 396
In light of the Supreme Courts decision in Sacramento II

we disregard earlier authority of an intermediate appellateThe Supreme Court also rejected the argument that res

judicata applied. Of course res judicata and the rule of
court which applied administrative collateral estoppel to

final judgments bar us from disturbing individual claims
a question of law in a state-mandated costs case without

agencies which
express discussion of the public interest exception. Carmel

or causes of action on behalf of specific

have been finally adjudicated and are no longer subject to
Valley Fire Protection Dist. v. State of California supra 190

review. Citations. However the issues presented in the
Ca1.App.3d at p. 536.

current action are not limited to the validity of any such We conclude that insofar as appellants contentions

finally adjudicated individual claims. Rather they encompass
present questions of law the public interest exception to

the question of defendants subvention obligations in general achninistrative collateral estoppel govems and we shall

under chapter 2/78. Sacramento II supra 50 Cal.3d at p. therefore address the legal arguments raised in appellants
65 original italics.

brief.

If this courts opinion finding a reimbursable mandate IV. Authority to Levy Fees
in Sacranzento I did not constitute a final adjudication

precluding fmther consideration of the matter a fortiori the 6a Appellants contend that even if the regulatory

Boards decision in the instant case does not constitate a ainendment is a new program for. state mandated costs

final adjudication precluding further consideration. Thus purposes the Districts authority to levy fees defeats a

here as in Sacramento II the issues presented are not determination that the costs are reiunbursable. We agree.

limited to the validity of any finally adjudicated individual

claim but enconipass the question of subvention obligations
At the time SMWD filed its test claim former Revenue and

in general under the regulatory amendment of wastewater Taxation Code section 2253.2 provided in part

purification standards. If the Boards decision is wrong but b The Board of Control shall not find a reimbursable
unimpeachable taxpayers statewide would suffer unjustly the

mandate pursuant to either Section 2250 of this code or

consequences of a continuing obligation to fund the costs of
to Section 905.2 of the Government Code in any claim

local water districts. We reject the Districts argument that
submitted by a local agency or school district pursuant to

no public interest exists in this case because only a few local
subdivision a of Section 2218 if after a hearing the board

entities are involved.
fmds that

.sýý ý rrý
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The Districts do not dispute they have authority to levy fees

for the costs involved in this case. Instead they argue the real4 The local agency or school district has the authority to
issue is whether they had 399 sufficient authority. They

levy service charges fees or assessments sufficient to pay for
claim this issue was a mixed question of law and fact and

the mandated prograin or level of service. 15
Stats. 1982

appellants should be collaterally estopped from raising it.
17

ch. 734 10 p. 2917 Stats. 1980 ch. 1256 15 pp. We agree with appellants that thepublic interest exception to

4253-4254. 398
collateral estoppel should be applied here because the issue

The same provision is currently contained in Govermnent
presents a pure question of law. The Districts tried to make it

a factual issue but we shall explain why the facts presented
Code section 17556.16

by the District were immaterial.

The facial constitutionality of this provision was upheld in
Thus in proceedings before the Board where Water Code

County ofFresno v. State of California 1991 53 Cal.3d 482
section 35470 was cited to the Board by state agencies

280 Cal.Rptr. 92 808 P.2d 235. The Fresno court rejected SMWD did not argue it lacked authority to levy fees

an argument that the statute was facially unconstitutional
for this purpose. Instead SIvIWD argued and presented

as conflicting with section 6fn. 1 ante which contains
evidence that it would not be economically desirable to do so.

no exclusion of reimbursement where the local agency has SMWD subnutted declarations stating that rates necessary to

authority to levy fees. Section 6 requires subventiori only cover the increased costs would render the reclaimed water

when the costs in question can be recovered solely froin tax
unn-iar.ketable and would encourage users to switch to potable

revenues. 53 Cal.3d at p. 487. Govermnent Code section
water. SMWD maintained that imposition of higher fees

17556 subdivision d effectively construes the tenncosts on users would contravene the legislative policy expressed
in the constitutional provision as excluding expenses that

in Water Code section 13512 which directs the state to

are recoverable from sources other than taxes. Such a undertake all possible steps to encourage development of

construction is altogether sound. County ofFresno v. State
wastewater reclamation facilities.

of California supra 53 Cal.3d at p. 487.

The Board made no express finding concerning this issue.

Here appellants contend that at all pertinent times the water
The recordcontains only the Board miniites which reflect a

districts have had authority to levy fees to cover the costs motion was made To find a mandate and continue the issue

at issue in this case. They cite provisions such as Water
regarding the olaimants ability to levy a service charge to the

Code section 35470 which provides Any district formed
parameters and guidelines process. There was no second to

on or after July 30 1917 may in lieuin whole orin part the motion. A motion was then made to find the regulatory
of raising money for district purposes by assessment make

ainendment contained a reiinbursable mandate. The motion

water available to the holders of title to land or the occupants
carried. The minutes then state Discussion Chairperson

thereon and mayfix and collect charges therefor. The charges Yost disagreed with the motion as she felt the claimant could

may include standby charges to holders of title to land to
recover their costs by levying a service charge ... The

which water-may be made available whether the water is
Boards Parameters and Guidelines stated in part If service

actually used or not. The charges rnay vaiy in different
charges or assessments were levied to defray the cost of

inonths and in different localities of the district to correspond
the new criteria the claim must be reduced by the amount

to the cost and value of the service and the district may use received from such charges or assessinent.

so much of the proceeds of the charges as may be necessary

to defray the ordinary operation or maintenance expenses of In proceedings before the trial court SMWD adniitted the

the district and for any other lawful district purpose.

We agree this statute on its face authorizes the Districts to levy

fees sufficient to pay the costs involved with the regulatory

amendment. We thus shall conclude the Board erred in

finding a right to reiunburseinent despite this authority to levy

fees and we shall conclude appellants are not collaterally

estopped from pressing this point.

district had the authority to levy fees but argued existence of

authority was not enough and the real question was whether

it was economically feasible to levy fees sufficient to pay the

mandated costs. Thus SMWDs counsel stated at the hearing

in the trial court The state keeps focusing on the question

of whether the authority to issue to assess fees and charges

exists and we have never contested that it didnt.

v6ýP.xV 201 Thonnscn Reuters No ciaitr tc3 ori. al U.S. Govern-nem Wtarics.
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But the statute which says that the Board cannot find the We agree with appellants. 7 In construing statutes our

existence of a mandate if theres authority to assess fees and primary task is to determine the lawmakers intent. Brown

charges and then the critical 4IIII phrase sufficient to pay v. Kelly Broadcasting Co. 1989 48 Cal.3d 711 724 257

for the mandated costs thats the condition with sic which Cal.Rptr. 708 771 P.2d 406. To deternune intent we look

they cannot satisfy. first to the words themselves. Ibid. If the language is clear

4lld and unambiguous there is no need forconstruction

--e-pr-oved that- the Boardof C-ontrol- hearingrthrough nor is it necessary to resort to indicia of the intent of the

economic evidence. We proved it through testimony that the
Legislature ... Lungren v. Deukmejian 1988 45 Cal.3d

market was absolutely inelastic in terms of reclaimed water
727 735 248 Cal.Rptr. 115 755 P.2d299.

and potable water that if you raise the price of reclaimed

water over the potable water that people would then buy the 6b Here the statute is clear and unambiguous. On its face

potable water and thats all in the record. the statute precludes reimbursement where the local agency

has authority to levy fees sufficient to pay for the mandated

And so we showed that even though we have the authority
program or level of service. The legal meaning of authority

it was not sufficient to pay ...
includes the Right to exercise powers .. Blacks Law Dict.

6th ed. 1990 p. 133 col.1. The lay meaning of authorityWe note the record also reflects comments by SMWDs
counsel to the trial court that its customers were paying the

includes the power or right to give commands or take

increased costs as an advance against the states obligation.

action ... Websters New World Dict. 3d college ed. 1988

The court pointed out users payinent of increased costs
p. 92. Thus when we cominonly ask whether a police officer

disproved the economic evidence SMWD had presented to
has the authority to arrest a suspect we want to know.

the Board that it could not raise its prices without losing

whether the officer has the legal sanction to effect the arrest

its customers. The record also contains indications that the
not whether the arrest can be effected as a practical matter.

Districts funded the increased costs by diverting money from
Thus the plain language of the statute precludes

other sources. As will appear we need not address this
reimbursement where the local agency has the authority i.e.

evidence because it is not relevant to the question of authority the right or the power to levy fees sufficient to cover the costs

to levy fees sufficient to fund the increased costs imposed by of the state-mandated program.
the re lato amendinent is a questiongu ry which of law in this

case. The Districts in effect ask us to construe authority as used

in the statute as a practical ability in light of surroundinb
The trial courts minute order stated the districts authority economic circuinstances. However this construction cannot
to levy fees did not bar reimbursement for state-mandated be reconciled with the plain language of the statute and

costs because the Board implicitly detennined the districts
would create a vague standard not capable of reasonable

did not have sufficient authority to levy fees to pay
$djudication. Had the Legislature wanted to adopt the position

for the increased service mandated by the 1978 regulatory advanced by the Districts it would have used reasonable

amendment and this implicit determination resolving a
ability m the statute rather than authority.

mixture of legal and factual issues became final and binding

on appellants under the doctrine of collateral estoppel when The question is whether the Districts have authority i.e. the

they failed to seek judicial review of the Boards decision right or power to levy fees sufficient to cover the costs. The

within the three-year limitations period. Districts clearly have authority to levy fees sufficient to cover

the costs at issue in this case. Water Code section 35470
On appeal appellants argue the sole inquiry is whether

authorizes the levy of fees to correspond to the cost and
the local agency has authority to levy fees sufficient value of the service and the fees may be used to defray
to pay the costs and it does not matter whether the

the ordinary operation or maintenance expenses of the district

local agency for economic reasons finds it undesirable
and for any other lawful district purpose. The Districts do

to exercise that aA ellants ar e this resents aauthority. pp ý presents demonstrate that anything in Water Code section 35470

question of law such that the public interest exception to
limits the authority of the Districts to levy fees sufficient to

collateral estoppel would apply assuming the requirements cover their costs.

of collateral estoppel are otherwise met.
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linzitations on its authority to impose fees for the services that

it provides. However nothing in this evidence demonstrates

any legal liinitations on the authority to levy the necessary

fees.

On appeal the Districts briefly argue economic undesirability

of levying fees constitutes a lack of authority to levy fees
The Districts say appellants appear to believe the Districts

sufficient to cover costs. They claim the evidence before
should require users of other services to subsidize the

Districts cost of reclainung and selling wastewater through
could not 402 increase itsthe Board showed SMWD

fees because it was already charging as much for reclaimed
excessive user fees. However we do not read appellants brief

as it was for potable water. However the cited portion of
as presenting any such argýunent and in any event do not base

the record does not show SMWD could not increase its
our decision on thatground. 403

fees but only that an increase would render reclaiined water
In a footnote the Districts make the passing comment In

unmarketable and encourage users to switch to potable water.
light of the adoption of Proposition 218 which added Articles

The Districts cite no authority supporting their construction
XIII C and XIII D to the California Constitution this past

of former Revenue and Taxation Code section 2253.2 now November 1996 the authority of local agencies to recover

Gov. Code 17556 that authority to levy fees sufficient to
costs for many services will be impacted by the requirement

cover costs turns on economic feasibility. We have seen the
to secure the approval by majority vote of the property owners

plain language of the statute defeats the Districts position.
voting to levy or to increase property related fees. See Section

8 Since the issue in this case presented a question of law we
6 Article XIII D. The Districts do not contend that the

conclude the public interest exception to collateral estoppel
services at issue in this appeal are among the inany services

applies. Sacramento II supra 50 Cal.3d at p. 64.
impacted by Proposition 218. We therefore have no need to

consider what effect if any Proposition 218 might have on

The Districts argue application of the public interest the issues in this case.

exception in this case raises policy concerns about the finality

of administrative decisions on state-mandated costs because
We conclude the Districts were not entitled to reimbursement

if collateral estoppel does not apply in this case it will never
of state-mandated costs because they had authority to levy

apply. However we merelyhold in accordance with Supreine
fees sufficient to pay for the level of service mandated by the

Court pronouncement that the public interest exception to
1978 regulatory amendinent. Appellants were not collaterally

collateral estoppel applies under the circuinstances of this
estopped from raising this issue in the trial coiut. We thus

case to this state-mandated cost issue which presents solely a
conclude the Districts mandamus petitions should have been

question of law.
denied. We therefore need not address appellants contentions

that 1 the regulatory amendnient did not constitute a new

The Districts argue any fees levied by the districts cannot program or higher level of service or 2 any right to

exceed the cost to the local agency to provide such service reimbursement was abolished upon repeal of fonner Revenue

because such excessive fees would constitute a special tax. and Taxation Code section 2207.

However the districts fail to explain how this is an issue. No
. _ _...

one is suggesting the districts levy fees that exceed their costs.
IDisposition

The Districts cite evidence presented to the referee in the
Let a peremptory writ of mandate issue directing the

aborted hearing to detennine amounts owed to each District
trial court to vacate its judginent and enter a new

that SMWDs director of fmance testified SMWD has other
judginent denying the Districts petitions for writ of inandate.

sources of revenue froni other services it provides such as
Appellants shall recover their costs on appeal.

sewer service maintains separate accounts and borrowed

funds internally froni other accounts to cover costs incurred Puglia P. J. and Nicholson J. concurred.

as a result of the subject mandate. The Districts assert The petition of real parties in interest for review by the

this testimony reflects that SIVIWD recognized the legal Supreme Court was denied February 25 1998. 404

Footnotes

1 Section 6 provides Whenever the Legislature or any state agency mandates a new program or higher level of service on any

local government the state shall provide a subvention of funds to reimburse such local government for the costs of such program

20 i 1Tiicnisc3n Reuters. No clair3 f to c3riclina L1. .Goverruler Works. 10
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or increased level of service except that the Legislature may but need not provide such subvention of funds for the following

mandates a Legislative mandates requested by the local agency affected 10 b Legislation defining a new crime or changing

an existing defmition of a crime or c Legislative mandates enacted prior to January 1 1975 or executive orders or regulations

initially implementing legislation enacted prior to January 1 1975.

The trial court first held proceedings in the matter of the petition filed by the SMWD. The other three water districts had filed

petitions which were consolidated and awaiting hearing. The parties to the consolidated case filed a stipulation indicating they did

not wish to relitigate the entitlement issues already decided by Judge Ford in the SMWD case and they stipulated to assignment of

---- theircases to Judge Ford-pursuant-to Califorriia Ruleof Courtnle213 assignment to one judge for all or limited purposes for

determination of amounts as to each district. The judgment expressly covers the petitions of all four districts.

California Code of Regulations title 22 section 60313 initially provided Landscape Irrigation. Reclaimed water used for the

irrigation of golf courses cemeteries lawns parks playgrounds freeway landscapes and landscapes in other areas where the public

has access shall be at all times an adequately disinfected oxidized wastewater. The wastewater shall be considered adequately

disinfected if at some location in the treatment process the median number of coliform organisms does not exceed 23 per 100

milliliters as determined from the bacteriological results of the last 7 days for which analyses have been completed. Former

60313 Cal. Code Regs. tit. 22 Register 75. No. 14 Apr. 5 1975.

Section 60313 of California Code of Regulations title 22 as amended provides a Reclaimed water used for the irrigation of

golf courses cemeteries freeway landscapes and landscapes in other areas where the public has similar access or exposure shall

be at all times an adequately disinfected oxidized wastewater. The wastewater shall be considered adequately disinfected if the

median number of coliform organisms in the effluent does not exceed 23 per 100 milliliters as determined from the bacteriological

results of the last 7 days for which analyses have been completed and the number of coliform organisms does not exceed 240 per

100 milliliters in any two consecutive samples.

b Reclaimed water used for the irrigation of parks playgrounds schoolyards and other areas where the public has similar access

or exposure shall be at all times an adequately disinfected oxidized coagulated clarified filtered wastewater or a wastewater

treated by a sequence of unit processes that will assure an equivalent degree of treatment and reliability. The wastewater shall be

considered adequately disinfected if the median number of coliform organisms in the effluent does not exceed 2.2 per 100 milliliters

as determined from the bacteriological results of the last 7 days for which analyses have been completed and the number of coliform

organisms does not exceed 23 per 100 milliliters in any sample.

At the time in question test claim meant the first claim filed with the State Board of Control alleging that a particular statute or

executive order imposes a mandated cost on such local agency or school district. Former Rev. Tax. Code 2218 Stats. 1980

cli. 1256 7 p. 4249. Estimated claims and reimbursement claims were used to make specific demand against an appropriation

made for the purpose of paying such claims. Ibid.

A similar structure distinguishing between test claims and various reimbursement claims or entitlement claims continues

presently in Govetnment Code sections 17521-17522.

At the time in question the statutory procedure provided that if the Board found a mandate it did not determine the amount to be

reimbursed to the test claimant rather the Board then adopted a statewide cost estimate which was reported to the Legislature.

Stats. 1980 ch. 1256 p.
4246 et seq. Stats. 1982 ch. 734 p. 2911 et seq. It was the State Controller who determined specific

amounts to be reimbursed after the Legislature appropriated funds for that purpose. Ibid.

6 Former Revenue and Taxation Code section 2231 provided in part a The state shall reimburse each local agency for allcosts

mandated by the state as defined in Section 2207.... Stats. 1982 ch. 1586 3 p. 6264.

7 Govemment Code section 17561 provides in part a The state shall reimburse each local agency and school district for all costs

mandated by the state as defined in Section 17514....

8 Former Revenue and Taxation Code section 2207 provided in part Costs mandated by the state means any increased costs which

a local agency is required to incur as a result of the following 10 a Any law enacted after January 1 1973 which mandates a new

program or an increased level of service of an existing program 10 b Any executive order issued after January 1 1973 which

mandates a new program ..... Stats. 1980 ch. 1256 4 pp. 4247-4248.

The test claim did not invoke other subdivisions of former Revenue and Taxation Code section 2207 concerning c Any executive

order issued after January 1 1973 which i implements or interprets a state statute and ii by such implementation or interpretation

increases program levels above the levels required prior to January 1 1973.
.. .. h Any statute enacted after January 1 1973

or executive order issued after January 1 1973 which adds new requirements to an existing optional program or service and thereby

increases the cost of such program or service if the local agencies have no reasonable alternatives other than to continue the optional

program. Stats. 1980 ch. 1256 4 pp. 4247-4248. Since these subdivisions were not invoked we have no need to consider them.

9 Govemment Code section 17514 provides Costs mandated by the state means any increased costs which a local agency or school

district is required to incur after July 1 1980 as a result of any statute enacted on or after January 1 1975 or any executive order

ý

IVVL
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implementing any statute enacted on or after January 1 1975 wlueh mandates a new program orhigher level of service of an existing

program within the meaning of Section 6....

10 Fonner Revenue and Taxation Code section 2255 provided At least twice each calendar year the Board of Control shall report

to the Legislature on the number of mandates it has found and the estimated statewide costs of such mandates. Such report shall

identify the statewide costs estimated for each such tnandate and the reasons for recommending reiinbursement.... Immediately on

receipt of stich report a local governmental claims bill shall be introduced in the Legislature. The local govennnent claims bill at

the time of its introduction shall provide for an appropriation sufficient to pay the estimated costs of such mandates pursuant to

the provisions of this article. Stats. 1980 ch. 1256 20 p. 4255.

The current provision is contained in Goveniinent Code section 17600 which provides At least twice each calendar year the

commission shall report to the Legislature on the number of rnandates it has fouiid pursuant to Article 1commencing with Section

17550 and the estimated statewide costs of these mandates. This report shall ideiitify the statewide costs estimated for each mandate

and the reasons for recommending reimbursement

11 At the time SMWD filed its test claim former Revenue and Taxation Code section 2253.2 provided in part b The Board of

Control shall not find a reimbursable mandate .. in any claim submitted by a local agency . if after a hearing the board finds that

.. 70 4 The local agency .. has the authority to levy service charges fees or assessments sufficient to pay for the mandated

program or level of seivice. Stats. 1982 ch. 734 10 p. 2916.

12 Goveinnnent Code section 17556 provides in part The Commission on State Mandates formerly the Board of Control shall not

find costs maidated by the state as defined in Section 17514 in any claim subrriitted by a local agency or school district if after a

hearing the commission finds that 70 .. 70 d The local agency or school district has the authority to levy service charges fees

or assessments sufficientto pay for the maridated program or increased level of service.

13 The petition for writ of mandate alleged there was a continuously appropriated State Mandates Claims Fund upon which the

Legislature had placed restrictions which on their face made the fund inapplicable to the mandate at issue in this case. The petition

fxrtlier alleged these restrictions were unconstitutional such that upon a judicial declaration of their unconstitutionality there would

exist funds reasonably available to pay SMWD The trial court made no ruling on these matters. In this appeal we need not and do

not decide the propriety of the remedy sought by the Districts.

14 Government Code section 17500 provides in part The Legislature finds aiid declares that the existing system for reimbursing

local agencies .. for the costs of state-mandated local programs has not provided for the effective determination of the states

responsibilities under Section 6
... The Legislature finds and declares that the failure of the existing process to adequately and

consistently resolve the complex legal questions involved in the determination of state-mandated costs has led to an increasing

reliance by local agencies and school districtson the judiciary and therefore in order to relieve unnecessary congestion of the judicial

system it is necessary to create a mechanism which is capable of rendering sound quasi judicial decisions and providing an effective

means of resolving disputesover the existence of state-mandated local programs. 70 It is the intent of the Legislature in enacting

this part to provide for the implementation of Section 6
..

and to consolidate the procedures for reimbursement of statutes specified

in the Revenue and Taxation Code with those ideiitified in the Constitution. Further the Legislature intends that the Commission

on State Mandates as a quasi-judicial body will act in a deliberative manner in accordance with the requirements of Section 6....

15 This case presents no issue concerning any distinction between service charges fees or assessment as used in the statute. The

parties on appeal frame the issue in terms of the authority to levy fees. We adopt their usage for the sake of simplicity.

16 Govenunent Code section 17556 provides in part The commission formerly the Board shall not find costs mandated by the state

as defined in Section 17514 in any claim submitted-by a local agency or school district if after a hearing the conunission finds

that 70 .. 70 d The local agency or school district has the authority tolevy service charges fees or assessments sufficient to pay

for the mandated program or increased level of service....

.1 The Districts assertappellants are relying on evidence that was not before the Board. However they do not explain what they mean

or give us any reference to appellants brief. We therefore disregard the assertion.

End of Document C 2011 Thomson Reuters. No claim to original U.S. Governrnent Works.
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whenever a newly enacted statute results incidentally in

.som cost to local agencies but only to require subvention

for the expense or increased cost of programs administered

locally and for expenses occasioned by laws that impose

unique requirements on local governments and do not apply

generally to all state residents or entities. Thus the court held

reimbursement wa-s no-t-requirecLby-art.-XII-I-B--6.-Finall-y

the court held that no pro tanto repeal of Cal. Const. art. XIV
4workers compensation was intended or made necessary

by the adoption of art. XIII B 6. Opinion by Grodin J.

with-Bird C. J. Broussard Reynoso Lucas and Panelli JJ.

concurring. Separate concurring opinion by Mosk J.

HEADNOTES

L.A. No. 321o6.
Classified to California Digest of Official Reports

Supreme Court of California

Jan 21987.
1 State of California 12--Fiscal

Matters--Appropriations--Reimbursement
to LocalGovernments--Costs

to Be Reimbursed.

SUMMARY When the voters adopted Cal. Const. art. XIII B 6

reimbursement to local agencies for new programs and
The trial court denied a petition for writ of mandate to

services their intent was not to require the state to

compel the State Board of Control to approve reimbursement
provide subvention whenever a newly enacted statute resulted

claims of local government entities for costs incurred in

incidentally in some cost to local agencies. Rather the

providing an increased level of service mandated by the state
drafters and the electorate had in mind subvention for

for workers compensation benefits. The trial court found
the expense or increased cost of programs administered

that Cal. Const. art. XIII B 6 re uirin reimbursementq g
locally and for expenses occasioned by laws that impose

when the state mandates a new program or a higher level
_unique requirements on local govermnents and do not apply

of service is subject to an implied exception for the rate

of inflation. In another action the trial court

generally to all state residents or entities.

on similar

claims granted partial relief and ordered the board to set

aside its ruling denying the claims. The trial court in this 2 Statutes 18--Repeal--Effect--Increased Level of

second action found that reimbursement was not required if
Service.

the increases in benefits were only cost of living increases
The statutory definition of the phrase increased level of

not imposing a higher or increased level of service on an service within the meaning of Rev. Tax. Code 2207

existing program. Thus the second matter was remanded

due to insubstantial evidence and legally inadequate findings.

Superior Court of Los Angeles County Nos. C 424301 and C

464829 Leon Savitch and John L. Cole Judges. The Court of

subd. a programs resulting in increased costs which local

agency is required to incur did not continue after it was

specifically repealed even though the Legislature in enacting

the statute explained that the definition was declaratory of

Appeal Second Dist. Div. Five Nos. B001713 andB003561 existing law. It is ordinarily presumed that the Legislature

affirmed the first action the second action was reversed by deleting an express provision of a statute intended a

and remanded to the State Board of Control for further and substantial change in the law.

adequate findings.

See Am.Jur.2d Statutes 384.

The Supreme Court reversed the judgment of the Court

of Appeal holding that the petitions lacked merit and 3 Constitutional Law 13--Construction ofConstitutions--shouldhave been denied by the trial court without the
Language of Enactment.

necessity of further proceedings before the board. The court
In construing the meaning of an initiative constitutional

held that when the voters adopted art. XIII B 6 their
provision a reviewing courts inquiry is focused on what the

intent was not to require the state to provide subvention
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voters meant when they adopted the provision. To determine

this intent courts inust look to the language of the provision 7 Constitutional Law 14--Construction ofConstitutions--itself.Reconcilable and Irreconcilable Conflicts--Pro Tanto Repeal

of Constitutional Provision.

The goals of Cal. Const. art. XIII B 6reimburseinent

4 Constitutional Law 13--Construction of Constitutions--
to local agencies for new programs and services were to

Language of Enactinent- Program.
protect residents from excessive taxation and government

The word program as used in Cal. Const. art. XIII B
spending and to preclude a shift of financial responsibility for

6reinzburseinent to local agencies for new programs and
governmental functions from the state to local agencies. Since

services refers to prograins that carry out the governmental these goals can be achieved in the absence of state subvention

fanction of providing services to the public or laws which for the expense of increases in workers compensation benefit

to implement a state policy iunpose unique requirements on
levels for local agency employees the adoption of art. XIII. B

local goveinments and do not apply generally to all residents 6 did not effect a pro tanto repeal of Cal. Const. art. XIV
and entities in the state. 4 which gives the Legislature plenary power over workers

compensation.

5 State of California 12--Fiscal Matters--
COUNSEL

Appropriations--Rennbursement to Local Governments--

Increases in Workers Compensation Benefits. De Witt W. Clinton County Counsel Paula A. Snyder
The provisions of Cal. Const. art. XIII B 6reimbursement Senior Deputy County Counsel Edward G. Pozorski Deputy
to local agencies for new prograins and services have

County Counsel John W. Witt City Attorney Kenneth K.

no application to and the state need not provide Y. So Deputy City Attorney William D. Ross Diana P.

subvention for the costs incurred by local agencies in Scott Ross Scott and Rogers Wells for Plaintiffs and

providing to their employees the saine increase in workers
Appellants.

compensation benefits that einployees of private individuals Jaines K. Hahn City Attorney Los Angeles Thomas C.

or organizations receive. Although the state requires that
Bonaventura and Richard Dawson Assistant City Attorneys

employers provide workers compensation for nonexempt and Patricia V. Tubert Deputy City Attorney as Ainici

categories of employees increases in the cost of providing Curiae on behalf of Plaintiffs and Appellants.

this employee benefit are not subject to reimbursement John K. Van de Kamp Attorney General N. Eugene Hill

as state- mandated programs or higher levels of service
Assistant Attorney General Henry G. Ullerich and Martin

within the meaning of ark XIII B 6. Accordingly the H. Milas Deputy Attorneys General for Defendants and
State Board of Control properly denied rennburseinent to

Respondents.
local governmeiital entities for costs incurred in providing Laurence Gold Fred H. Altshuler Marsha S. Berzon Gay C.

state-mandated increases in worlcers coinpensationbenefits. Danforth Altshuler Berzon Charles P. Scully II Donald C.

Disapproving City of Sacranzento v. State of California Carroll Peter Weiner Heller Ehrnnan White McAuliffe

1984 156 Cal.App.3d 182 203 Cal.Rptr. 258 to the extent
Donald C. Green Terrence S. Terauchi Manatt Phelps

it reached a different conclusion with respect to expenses Rothenberg Tunney and Clare Bronowski as Anaici Curiae
__

incurred by local entities as the result of a newly enacted on behalf of Defendants and Respondents.
law requiring that all public einployees be covered by

unemploymentinsurance. GRODIN J.

See Ca1.Jur3d State of California 78. We are asked in this proceeding to determine whether

legislation enacted in 1980 and 1982 increasing certain

workers coinpensation benefit payments is subject to the6 Constiturional Law 14--Construction of

Constitutions--Reconcilableand Irreconcilable Conflicts.
coininand of article XIII B of the California Constitution

that local government costs mandated by the state inust be
Controlling principles of construction require that in the

absence of irreconcilable conflict among their various parts
fanded by the state. The County of Los Angeles and the City

constitutional provisions must be harmonized and construed
of Sonoma sought review by this court of a decision of the

to give effect to all parts.

Court of Appeal which held that state-inandated increases

in workers compensation.benefits that do not exceed the

rise inthe cost of living are not costs which inust be borne

201 i iiir.3rsisorý Reaters. No riairn to oriclinaE O.w7. GovernrYierit Workýýý.
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by the state under article XIII B an initiative constitutional

provision and legislative implementing statutes.
The genesis of this action was the enactinent in 1980

and 1982 after article XIII B had been adopted of laws

Although we agree that the State Board of Control properly increasing the amounts which 51 employers including

denied plaintiffs claims our conclusion rests on grounds local governments must pay in workers compensation

other than those relied upon by the Court of Appeal and benefits to injured employees and families of deceased

requires that its judgment be reversed. 1 We conclude that employees._---------- ---- ---------- ---
wlient ersadopted article XIII B section 6 their intent

was not to require the state to provide subvention whenever
The first of these statutes Assembly Bill No. 2750 Stats.

a newly enacted statute resulted incidentally in some cost
1980 ch. 1042 p. 3328 amended several sections of

to local agencies. Rather the drafters and the electorate
the Labor Code related to workers compensation. The

had in mind subvention for the expense or 50 increased
amendments of Labor Code sections 4453 4453.1 and 4460

cost of programs administered locally and for expenses
increased the maximum weekly wage upon which temporary

occasioned by laws that impose unique requirements on local
and pennanent disability indemnity is computed from $231

governments and do not apply generally to all state residents per week to $262.50 per week. The amendment of section

or entities. In using the word programs they had in mind the
4702 of the Labor Code increased certain death benefits from

commonly understood meaning of the tenn programs which $55000 to $75000. No appropriation for increasedstate-carryout the governmental function of providing services to mandated costs was made in this legislation.
2

the public. Reimbursement for the cost or increased cost of

providing workers compensation benefits to employees of
Test claims seeking reimbursement for the increased

local agencies is-not therefore required by section 6. expenditure mandated by these changes were filed with

the State Board of Control in 1981 by the County of San

We recognize also the potential conflict between article XIII Bernardino and the City of Los Angeles. The board rejected

B and the grant ofplenarypower over workers compensation the claims after hearing stating that the increased maximum

bestowed upon the Legislature by section 4 of article XIV workers compensation benefit levels did not change the tenns

but in accord with established rules of construction our or conditions under which benefits were to be awarded and

construction of article XIII B section 6 hannonizes these therefore did not by increasing the dollar amount of the

constitutional provisions. benefits create an increased level of service. The first of

these consolidated actions was then filed by the County of
I

Los Angeles the County of San Bernardino and the City of

San Diego seeking a writ of mandate to compel the board
On November 6 1979 the voters approved an initiative

to approve the reimbursement claims for costs incurred in
measure which added article XIII B to the California

providing an increased level of service mandated by the state
it ti t lC Th rti d dii li i hon.u eonst a a c mpose ngspen m ts on t e state

and local governments and provided in section 6 hereafter pursuant to Revenue and Taxation Code section 2207. 3
They

section 6 Whenever the Legislature or any state agency
also sought a declaration that because the State of California

mandates a new program or higher level of service on any
and the board were obliged by article XIII B to reimburse

local govermnent the state shall provide a subvention of them they were not obligated to pay the increased benefits

funds to reimburse such local government for the costs
until the state provided reimbursement.

of such program or increased level of service except that

The superior court denied relief in that action. The court
the Legislature may but need not provide such subvention

of funds for the following mandates a Legislative

recognized that although increased benefits reflecting cost

mandates requested by the local agency affected ý b of living raises were not expressly ýý52 excepted from the

defining a new crime or changing an existing
requirement of state reimbursement in section 6 the intent of.

Legislation
article XIII B to limit governmental expenditures to the prior

definition of a crime or c Legislative mandates enacted
years level allowed local governments to make adjustment

prior to January 1 1975 or executive orders or regulations

initially implementing legislation enacted prior to January 1
for changes in the cost of living by increasing their own

appropriations. Because the Assembly Bill No. 2750 changes1975. No definition of the phrase higher level of service
did not exceed cost of living changes they did not in the view

was included in article XIII B and the ballot materials did not
of the trial court create an increased level of service in the

explain its meaning.
existing workers compensation program.

ý ýý - wý lý6$ ý.w.
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doctrine Lab. Code 3601-3602 and changes in death

The second piece of legislation Assem. Bill No. 684
aild disability benefits and in liability in serious and wilful

enacted in 1982 Stats. 1982 ch. 922.p 3363 again changed lnisconduct cases. Lab. Code 4551.
the benefit levels for workers compensation by increasing

the maximum weekly wage upon which benefits were to The court also held The changes made by chapter 922

be computed and inade other changes among which were Statutes of 1982 inay be excluded froin state-inandated costs

The bill increased minimum weekly eaniings for teinporary if that change effects a cost of living increase which does not

and pennanent total disability from $73.50 to $168 and impose a higher or increased level of service on an existing

the inaximiun from $262.50 to $336. For pennanent partial prograin. The City of Sonoina the County of Los Angeles

disability the weekly wage was raised from a minimuni and the City of San Diego appeal froin this latter portion of

of $45 to $105 and from a inaxiinum of $105 to $210 the judgment only.

in each case for injuries occurring on or after January 1

1984. Lab. Code 4453. A$10000 liniit on additional
u

coinpensafion for injuries resulting from serious and willful
The Court of Appeal consolidated the appeals. The court

employer inisconduct was removed Lab. Code 4553
identified the dispositive issue as whether legislatively

and the inaximuin death benefit was raised from $75000 to
mandated increases in workers coinpensation benefits

$85000 for deaths in 1983 and to $95000 for deaths on or
constitute ahigher level of service within the ineaning of

after January 1 1984. Lab. Code 4702.
section 6 or are an increased level of service

5
described

Again. the statute included no appropriation and this time in subdivision a of Revenue and Taxation Code section

the statute expressly acknowledged that the omission was 2207. The parties did not question the proposition that

made notwithstanding section 6 of Article XIIIB of the higher benefit payments might constitute a higher level of

California Constitution and section 2231 .. of the Revenue service. The dispute centered on whether higher benefit

and Taxation Code. Stats. 1982 ch. 922 17 p. 3372.
4 payinents which do not exceed increases in the cost of living

constitute a higher level of service. Appellants maintained

Once again test claims were presented to the State Board of that the reinibursement requirement of section 6 is absolute

Control this tiine by the City of Sonoma the County of Los and pennits no implied or judicially created exception for

Angeles and the City of San Diego. Again the claims were increased costs that do not exceed the inflation rate. The

denied on grounds that thestatute made no change in the terms Court of Appeal addressed the problem as one of defining

and conditions under which workers compensation benefits increased level of service.

were to be awarded aind the increased costs incurred as a

result ofhigher benefit levels did not create an increased level
The court rejected appellants arguinent that a definition of

of service as defined in Revenue and Taxation Code section
increased level of service that once had been included in

2207 subdivision a section 2231 subdivision e of the Revenue and Taxation

Code should be applied. That defmition brought any law that

The three claimants then filed the second action asking that imposed additional costs within the scope of increased

the board be compelled by writ of mandate to approve the level of service. The court concluded that the repeal of

claims and the state to pay them and that chapter 922 section 2231 in 1975 Stats 1975 eh. 486 7 pp. 999-1000

be declared unconstitutional because it was not adopted in and the failure of the Legislature by statute or the electorate in

confonnity with requirements of the Revenue and Taxation article XIIIB to readopt the 54 definition must be treated as

Code or 53 section 6. The trial court granted partial reflecting an intent to change the law. Eu v. Chacon 1976

relief and ordered the board to set aside its ruling. The
16 Ca1.3d465 470 128 Ca1.Rptr. 1 546 P.2d289.

6
Onthat

court held that the boards decision was not supported by basis the court concluded that increased costs were no longer

substantial evidence and legally adequate findings on the tantainount to an increased level of service.

presence of a state-mandated cost. The basis for this ruling

was the failure of the board to make adequate fmdings on the The court nonetheless assumed that an increase in costs

possible impact of changes in the burden of proof in some maridated by the Legislature did constitutean increased level

workers compensation proceedings Lab. Code 3202.5 of service if the increase exceeds that in the cost of living.

a limitation on. an injured workers right to sue his employer The judgment in the second or Sonoma case was affirnied.

under the dual capacity exception to the exclusive remedy The judgment in the first or Los Angeles case however

3Iýy.-rýýMýý ý- GI1 i1cýrýrscýrý Reut-rý. No IýýiYri tr cýriclirýLýi US. Oý.ýfýrrir lerx lýcýEks 4
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adequate findings with directions.
7 Acceptance of appellants argument leads to an unreasonable

interpretation of section 2207. If the Legislature had intended

In to continue to equate increased level of service with

additional costs then the provision would be circular

The Court of Appeal did not articulate the basis for its costs mandated by the state are defined as increased costs
conclusion that costs in excess of the increased cost of living due to an increased level of servicewhich-inturnwould___-- - -- -- ---- ------ - -------------doconstitute a reimbursable increased level of service within be defined as additional costs. We decline to accept such
the meaning of section 6. Our task in ascertaining the meaning an interpretation. Under the repealed provision additional

of the phrase is aided somewhat by one explanatory reference costs may have been deemed tantamount to an increased

to this part of section 6 in the ballot materials. level of service but not under the post-1975 statutory

scheme. Since that definition has been repealed an act ofA statutory requirement of state reimbursement was in effect
which the drafters of section 6 and the electorate are presumedwhen section 6 was adopted. That provision used the same
to have been 56 aware we may not conclude that an intent

increased level of service phraseology but it also failed to
existed to incorporate the repealed definition into section 6.

include a definition of increased level of service providing

only Costs mandated by the state means any increased 3 In construing the meaning of the constitutional provision
costs which a local agency is required to incur as a result our inquiry is not focussed on what the Legislature intended
of the following a Any law

.. which mandates a in adopting the former statutory reimbursement scheme but
new program or an increased level of service of an existing rather on what the voters meant when they adopted article

program. Rev. Tax. Code 2207. As noted however XIII B in 1979. To determine this intent we must look to the

the definition of that tenn which had been ý55 included in language of the provision itself. ITT World Communications
Revenue and Taxation Code section 2164.3 as part of the Inc. v. City and County of San Francisco 1985 37 Cal.3d

Property Tax Relief Act of 1972 Stats. 1972 ch. 1406 859 866 210 Cal.Rptr. 226 693 P.2d 811. In section 6 the

14.7 p. 2961 had been repealed in 1975 when Revenue electorate commands that the state reimburse local agencies
and Taxation Code section 2231 which had replaced section for the cost of any new program or higher level of service.

2164.3 in 1973 was repealed and a riew section 2231 Because workers compensation is not a new program the

enacted. Stats. 1975. ch. 486 6 7 p. 999.8 Prior parties have focussed on whether providing higher benefit

to repeal Revenue and Taxation Code section 2164.3 and payments constitutes provision of a higher level of service. As

later section 2231 after providing in subdivision a for state we have observed however the fonner statutory definition

reimbursement explained in subdivision e that Increased of that tenn has been incorporated into neither section 6 nor

level of service means any requirement mandated by state law the current statutory reimbursement scheme.

or executive regulation .. which makes necessary expanded

or additional costs to a county city and county city or special
4 Looking at the language of section 6 then it seems clear

district. Stats. 1972 ch. 1406 14.7 p. 2963.
that by itself the term higher level.of service is meaningless.

1

It must be read in conjunction with the predecessor phrase

2 Appellants contend that despite its repeal the definition
new program to give it meaning. Thus read it is apparent

is still valid relying on the fact that the Legislature in
that the subvention requirement for increased or higher level

enacting section 2207 explained that the provision was of service is directed to state mandated increases in the

declaratory of existing law. Stats. 1975 ch. 486 18.6 services provided by local agencies in existing programs.

p. 1006. We concur with the.Court of Appeal in rejecting
But the tenn program itself is not defined in article XIII

this argument. It is ordinarily to be presumed that the B. What programs then did the electorate have in mind when

Legislature by deleting an express provision of a statute section 6 was adopted We conclude that the drafters and the

intended a substantial change in the law. Lake Forest electorate had in mind the commonly understood meanings

Community Assn. v. County of Orange 1978 86 Cal.App.3d of the term - programs that carry out the governmental

394 402 150 Cal.Rptr. 286 see also Eu v. Chacon supra
function of providing services to the public or laws which

16 Cal.3d 465 470. Here the revision was not minor a
to implement a state policy impose unique requirements on

whole subdivision was deleted. As the Court of Appeal noted local governments and do not apply generally to all residents

A change must have been intended otherwise deletion of the and entities in the state.

preexisting definition makes no sense.

. 20-
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whenever it might have an incidental effect on local agency

The concern which proinpted the inclusion of section 6 in
costs such legislation could become effective only if passed

article XIII B was the perceived atteinpt by the state to enact
by a supennajority vote.

9
Certainly no such intent is reflected

legislation or adopt administrative orders creating programs
in the language or history of article XIII B or section 6.

to be administered by local agencies thereby transferring to

those agencies the fiscal responsibility for providing services 5 We conclude therefore that section 6 has no application

which the state believed should be extended to the public. to and the state need not provide subvention for the costs

In their ballot arguments the proponents of article XIII B incurred by local agencies in providing to their employeesthe-explainedsection 6 to the voters Additionally this measure
saine increase in workers compensation ySb benefits that

1 Will not allow the state goverrnnent to force programs on 10
employees of private individuals or organizations receive.

local governinents without the state paying for.thein. Ballot
Workers compensation is not a program administered by

Pamp. Proposed Ainend. to Cal. Const. with arguments to

local agencies to provide service to the public. Although

voters Spec. Statewide Elec. Nov. 6 1979 p. 18. Italics
local agencies must provide benefits to their employees

added. In this context the phrase to force programs on local
either through insurance or direct payment they are

governments confinns that the intent underlying section 6
indistinguishable in this respect from private employers. In

was to require reimbursement to local agencies for the costs

no sense can employers public or private be considered to

involved in carrying out functions peculiar to government not
be administrators of a program of workers coinpensation or

57 for expenses incurred by local agencies as an incidental

to be providing services incidental to admiiiistration of the

iinpact of laws that apply generally to all state residents and
program. Workers coinpensation is adininistered by the state

entities. Laws of general application are not passed by the

thr ough the Division of Industrial Accidents and the Workers

Legislature to force programs on localities.

Compensation Appeals Boardr See Lab. Code 3201 et

The language of section 6 is far too vague to support an
seq. Therefore although the state requires that employers

inference that it was intended that each time the Legislature
provide workers compensation for nonexempt categories of

passes alaw of general application it must discern the likely
employees increases in the cost of providing this employee

effect on local govermnents and provide an appropriation to
benefit are not subject to reimburseinent as state-mandated

pay for any incidental increase in local costs. We believe that

programs or higher levels of service within the meaning of

if the electorate had intended such a far-reaching construction
section 6.

of section 6 the language would have explicitly indicated

that the word program was being used in such a unique IV

fashion. Cf. Fuentes v. YYorlcers Comp. Appeals Bd. 1976

16 Cal.3d 1 7 128 Cal.Rptr. 673 547 P.2d 449 Big 6 Our construction of section 6 is further supported

Sur Properties v. Mott 1976 63 Cal.App.3d 99 105 132 by the fact that it coinports with controlling principles

Ca1.Rptr. 835. Nothing in the history of article XIII B that of construction which require that in the absence

we have discovered or that has been called to our attention by of irreconcilable conflict ainong their various parts

the parties suggests that the electorate had in mind either this constitutional provisions must be harmonized and construed

construction or the additional indirect but substantial impact to give effect to all parts. Clean Air Constituency v.

_ . .__ . __. -

it would have on the legislative process. California State Air Resources Bd. 1974 1 Ca13d 801

813-814 114 Cal.Rptr. 577 523 P.2d 617 Serrano v. Priest

Were section 6 construed to require state subvention for the 1971 5 Cal.3d 584 596 96 Cal.Rptr. 601 487 P.2d 1241

incidental cost to local govermnents of general laws the 41 A.L.R.3d 1187 Select Base Materials v. Board ofEqual.

result would be far-reaching indeed. Although such laws 1959 51 Cal.2d 640 645 335 P.2d 672. Legislature v.

may be passed by siinple majority vote of each house of the
Deukmejian 1983 34 Cal.3d 658 676 194 Cal.Rptr. 781

Legislature art. IV 8 subd. b the revenue nieasures 669 P.2d 17.

necessary to malce thein effective may not. A bill which will

impose costs subject to subvention of local agencies inust be Our concern over potential conflict arises because article

accoinpanied by a revenue measure providing the subvention XIV section 411 gives the Legislature plenary power

required by article XIII B. Rev. Tax. Code 2255 subd. unlilnited by any provision of 59 this Constitution over

c. Revenue bills must be passed by two-thirds vote of each workers coinpensation. Although seemingly unrelated to

house of the Legislature. Art. IV 12 sub.d. d. Thus were worlcers coinpensation sectioii 6 as we have shown would

we to construe section 6 as applicable to general legislation have an indirect but substantial iinpact on the ability of the
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Legislature to make future changes in the existing workers plenary power ofthe Legislature overworkers compensation

compensation scheme. Any changes in the system which gave the Workers Compensation Appeals Board authority

would increase benefit levels provide new services or extend to discipline attorneys who appeared before it. If construed

current service might also increase local agencies costs. to include a transfer of the authority to discipline attorneys

Therefore even though workers compensation is a program from the Supreme Court to the Legislature or to delegate
which is intended to provide benefits to all injured or deceased that power to the board article XIV section 4 would have

employees and their families because the change might have con1icted withthe_constitutionaLpower-of-this_court over
some incidental iinpact on local government costs the change attorney discipline and might have violated the separation of

could be made only if it commanded a supermajority vote of powers doctrine. Art. III 3. The court was thus called upon
two-thirds of the inembers of each house of the Legislature. to detennine whether the adoption of article XIV section

The potential conflict between section 6 and the plenary 4 granting the Legislature plenary power over workers

power over workers coinpensation granted to the Legislature compensation effected a pro tanto repeal of the preexisting

by article XIV section 4 is apparent. exclusive jurisdiction of the Supreme Court over attorneys.

The County of Los Angeles while recognizing the impact We concluded that there had been no pro tanto repeal

of section 6 on the Legislatures power over workers because article XIV section 4 did not give the Legislature

coinpensation argues that the plenary power granted by the authority to enact the statute. Article XIV section 4
article XIV section 4 is power over the substance ofworkers did not expressly give the Legislature power over attorney

compensation legislation and that this power would be discipline and that power was not integral to or necessary
unaffected by article XIII B if the latter is construed to coinpel to the establishment of a complete system of workers

reimbursement. The subvention requirement it is argued compensation. In those circumstances the presumption
is analogous to other procedural 60 limitations on the against iunplied repeal controlled. It is well established that

Legislature such as the single subject rule art. IV 9 the adoption of article XIV section 4 effected a repeal pro
as to which article XIV section 4 has no application. We do tanto of any state constitutional provisions which conflicted

not agree. A constitutional requirement that legislation either with that 61 amendtnent. Subsequent Etc. Fund v. Ind
exclude einployees of local govermnental agencies or be Acc. Com. 1952 39 Cal.2d 83 88 244 P.2d 889 Western

adopted by a supermajority vote would do more than simply Indemnity Co. v. Pillsbury 1915 170 Cal. 686 695 151 P.

establish a format or procedure by which legislation is to be 398. A pro tanto repeal of conflicting state constitutional

enacted. It would place workers compensation legislation in provisions removes insofar as necessary any restrictions

a special classification of substantive legislation and thereby which would prohibit the realization of the objectives of

curtail the power of a majority to enact substantive changes by the new article. Methodist Hosp. of Sacramento v. Saylor

any procedural means. If section 6 were applicable therefore 1971 5 Cal.3d 685 691-692 97 Cal.Rptr. 1 488 P.2d 161
article XIII B would restrict the power of the Legislature over cf. City and County of San Francisco v. Workers Comp.
workers compensation. Appeals Bd. 1978 22 Cal.3d 103 115-117.148 Cal.Rptr.

626 583 P.2d 151. Thus thequestion becomes whether
The City of Sonoma concedes that so construed article XIII

the board must have the power to discipline attorneys if the
B would restrict the plenary power of the Legislature and

objectives of article XIV section 4 are to be effectuated. In
reasons that the provision therefore either effected a pro tanto

other words does the achievement of those objectives compel
repeal of article XIV section 4 or must be accepted as a

the modification of a power - the disciplining of attorneys -

limitation on the power of the Legislature. We need not accept
that otherwise rests exclusively with this court Hustedt v.

that conclusion however because our construction of section
Workers Comp. Appeals Bd supra 30 Cal.3d 329 3_43. We

6 pennits the constitutional provisions to be reconciled.
concluded that the ability to discipline attorneys appearing

Construing a recently enacted constitutional provision such
before it was not necessary to the expeditious resolution of

as section 6 to avoid conflict with and thus pro tanto repeal
workers claims or the efficient administration of the agency.

of an earlier provision is also consistent with and reflects the
Thus the absence of disciplinary power over attorneys would

principle applied by this court in Hustedt v. Workers Comp.
not preclude the board from achieving the objectives of article

Appeals Bd. 1981 30 Cal.3d 329 178 Cal.Rptr. 801 636
XIV section 4 and no pro tanto repeal need be found.

P.2d 1139. There by coincidence article XIV section 4 7 A similar analysis leads to the conclusion here that no
was the later provision. A statute enacted pursuant to the

pro tanto repeal of article XIV section 4 was intended
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of mandate seekingto compel the board to approve the claims

lacked merit and should have been denied by the superior

court witliout the necessity of further proceedings before the

board.

1985 38 Ca1.3d 100 109-110211 Cal.Rptr. 133 695 P.2d
In B001713 the Los Angeles case the Court of Appeal

220. Section 6 had the additional. purpose of precluding a
reversed the judgment of the superior court denying the

shift of financial responsibility for carrying out goverrunental
petition. In the B003561 the Sonoma case the superior court

functions from the state to local agencies which had had their
granted partial relief ordering further proceedings before the

taxing powers restricted by the enactment of article XIII A in
board and the Court of Appeal affirmed that judgment.

the preceding year and were ill equipped to take responsibility

for any new programs. Neither of these goals is frustrated The judgment of the Court of Appeal is reversed. Each side

by requiring local agencies to provide the same protections shall bear its own costs.

to their employees as do private employers. Bearing the

costs of salaries uneinploynient insurance and workers

pensation coverage - costs which all employers must
Bird C. J. Broussard J. Reynoso J. Lucas J. and Panelli

com
J. concurred.

bear - neither threatens excessive taxation or governmental

spending nor shifts froin the state to a local agency the

expense of providing goverrnnental services. MOSK J.

Therefore since the objectives of article XIII B and section 1 concur in the result reached by the inajority but I prefer the

6 can be achieved in the absence of state subvention for the rationale of the Court of Appeal i.e. that neither article XIII

expense of increases in workers compensation benefit levels B section 6 of the Constittition nor Revenue and Taxation

for local agency employees section 6 did not effect a pro Code sections 2207 and 2231 require state subvention

tanto repeal of the Legislatures otherwise plenary power over for increased workers compensation benefits provided by

workers compensation a power that does not contemplate chapter 1042 Statutes of 1980 and chapter 922 Statutes of

that the Legislature rather than the employer inust fund the 1982 but only if the increases do not exceed applicableoost-cost
or increases in 62 benefits paid to employees of local of-living adjustments because such payments do not result in

agencies or that a statute affecting those benefits must garner an increased level of service.

a supermajority vote.

Because we conclude that section 6 has no application to

legislation that is applicable to einployees generally whether

public or private aiid affects local agencies only incidentally

as einployers we need not reach the question that was the

focus of the decision of the Court of Appeal - whether the state

inust reimburse localities for state-mandated cost increases

whicli merely reflect adjustments for cost-of-living in existing

programs.

Under the majority theory the state can order unlimited

financial burdens on local units of goverrunent without

providing the funds to meet those burdens. This may have

serious itnplications in the future and does violence to the

requirement of section 2231 subdivision a that the state

reimburse local government for all costs mandated by the

state.

In this instance it is clear from legislative history that the

Legislature did not intend to mandate additional burdens but

nierely to provide a cost-of-living 63 adjustment. I agree

with the Court of Appeal that this was permissible.

It follows from our conclusions above that in each of these

cases the plaintiffs reimbursement claims were properly Appellants petition for a rehearingwas denied February 26

denied by the State Board of Control. Their petitions for writs 1987. 64

Footnotes

1 The analysis by the Legislative Analyst advised that the state would be required to reimburse local governments for the cost

of complying with state mandates. State mandates are requirements imposed on local governments by legislation or executive

orders. Elsewhere the analysis repeats The initiative would establish a requirement that the state provide fiinds to reimburse

local agencies for the cost of complying with state mandates. ..

IPxt ti 2011 Thc3rrsorý ýeuters. No tiaim to c riclirýýýi U.S. Gz.ýverý ner Works.
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The one ballot argument which made reference to section 6 referred only to the new program provision stating Additionally

this measure 10 1 will not allow the state government to force programs on local governments without the state paying for them.

2 The bill was approved by the Governor and filed with the Secretary of State on September 22 1980. Prior to this the Assembly

gave unanimous consent to a request by the bills author that his letter to the Speaker stating the intent of the Legislation be printed

in the Assembly Journal. The letter stated 1 that the Assembly Ways and Means Committee had recommended approval without

appropriation on grounds that the increases were a result of changes in the cost of living that were not reimbursable under either

Revenue and Taxation Code section 2231 or article XIII B 2 the Senate Finance Committee had rejected a motion to add an

_
appropriation and had approved a motionto concurinamendments-of-the-Conference-C-ommittee-delefingany appropriafion.

-
Legislative history confirms only that the final version of Assembly Bill No. 2750 as amended in the Assembly on April 16 1986

coritained no appropriation. As introduced on March 4 1980 with a higher minimum salary of $510 on which to base benefits an

unspecified appropriation was included.

3 The superior court consolidated another action by the County of Butte Novato Fire Protection District and the Galt Unified School

District with that action. Neither those plaintiffs nor the County of San Bernardino are parties to the appeal.

4 The same section recognized however that a local agency may pursue any remedies to obtain reimbursement available to it

under the statutes governing reimbursement for state-mandated costs in chapter 3 of the Revenue and Taxation Code commencing

with section 2201.

5 The court concluded that there was no legal or semantic difference in the meaning of the terms and considered the intent or purpose

of the two provisions to be identical.

6 The Court of Appeal also considered the expression of legislative intent reflected in the letter by the author of Assembly Bill No.

2750 see fn. 2 ante. While consideration of that expression of intent mayhave been proper in construing Assembly Bill No. 2750

we question its relevance to the proper construction of either section 6 adopted by the electorate in the prior year or of Revenue

and Taxation Code section 2207 subdivision a enacted in 1975. Cf. California Employment Stabilization Co. v. Payne 1947 31

Cal.2d 210 213-214 187 P.2d 702. There is no assurance that the Assembly understood that its approval of printing a statement

of intent as to the later bill was also to be read as a statement of intent regarding the earlier statute and it was not relevant to the

intent of the electorate in adopting section 6.

The Court of Appeal also recognized that the history of Assembly Bill No. 2750 and Statutes 1982 chapter 922 which demonstrated

the clear intent of the Legislature to omit any appropriation for reimbursementof local government expenditures to pay the higher

benefits precluded reliance on reimbursement provisions included in benefit-increase bills passed in earlier years. See e.g. Stats.

1973 chs. 1021 and 1023.

7 We infer that the intent of the Court of Appeal was to reverse the order denying the petition for writ of mandate and to order the

superior court to grant the petition and remand the matter to the board with directions to set aside its order and reconsider the claim

after making the additional findings. See Code Civ. Proc. 1094.5 subd. f.
8 Pursuant to the 1972 and successor 1973 property tax relief statutes the Legislature had included appropriations in measures which

in the opinion of the Legislature mandated new programs or increased levels of service in existing programs see e.g. Stats. 1973

ch. 1021 4 p. 2026 ch. 1022 2 p. 2027 Stats. 1976 ch. 1017 9 p. 4597 and reimbursement claims filed with the State Board

of Control pursuant to Revenue and Taxation Code sections 2218-2218.54 had been honored. When the Legislature fails to include

such appropriations there is no judicially enforceable remedy for the statutory violation notwithstanding the command of Revenue

and Taxation Code section 2231 subdivision a that the state shall reimburse each local agency for all costs mandated by the

state as defined in Section 2207 and the additional command of subdivision b that any statute imposing such costs provide an

appropriation therefor. County of Orange v. Flournoy 1974 42 Cal.App.3d 908 913 117 Cal.Rptr. 224.

9 Whether a constitutional provision which requires a supermajority vote to enact substantive legislation as opposed to funding the

program maybe validly enacted as a Constitutional amendment rather than through revision of the Constitution is an open question.

See Amador Valley Joint Union High Sch. Dist. v. State Bd. of Equalization 1978 22 Cal.3d 208 228 .14 Cal.Rptr. 239 583

P.2d 1281.

10 The Court of Appeal reached a different conclusion in City of Sacramento v. State of Californ.ia 1984 156 Cal.App.3d 182 203

Cal.Rptr. 258 with respect to a newly enacted law requiring that all public employees be covered by unemployment insurance.

Approaching the question as to whether the expense was a state mandated cost rather than as whether the provision of an employee

benefit was aprob am or service within the meaning of the Constitution the court concluded that reimbursement was required.

To the extent that this decision is inconsistent with our conclusion here it is disapproved.

11 Section 4 The Legislature is hereby expressly vested with plenary power unlimited by any provision ofthis Constitution to create

and enforce a complete system of workers compensation by appropriate legislation and in that behalf to create and enforce a

liability.on the part of any or all persons to compensate any or all of their workers for injury or disability and their dependents

for death incurred or sustained by the said workers in the course of their employment irrespective of the fault of any party. A
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complete system of workers compensation includes adequate provisions for the comfort health and safety and general welfare of

any and all workers and thbse dependent upon them for support td the extent of relieving from the consequences of any injury or

death incurred or sustained by workers in the course of their employment irrespective of the fault of any party also fiill provision

for seciuing safety in places of employment full provision for such medical siirgical hospital and other remedial treatment as is

reqiiisite to cure and relieve from the effects of such injury full provision for adequate insurance coverage against liability to pay

or fiirnish compensation full provision for regulating such insurance coverage in all its aspects including the establishment and

management of a State compensation insurance fund full provision for otherwise securing the payment of compensation and full

provision for vesting power authority and jurisdiction in an administrative body with all the requisite governmental functions to

determine any dispute or rnatter arising under such legislation to the end that the administration of such legislation shall accomplish

substantial justice in all cases expeditiously inexpensively and without encumbrance of any character all of which matters are

expressly declared to be the social public policy of this State binding upon all departments of the State goYernment.

The Legislature is vested with plenary powers to provide for the settlement of any disputes arising under such legislation by

arbitration or by an industrial accident commission by the courts or by either any or all of these agencies either separately or in

combination and may fix-and control the method and manner of trial of any such dispute the rules of evidence and the manner of

review of decisions rendered by the tribunal or tribunals designated by it provided that all decisions of any such tribunal shall be

subject to review by the appellate courts of this State. The Legislature may combine in one statute all the provisions for a complete

system of workers compensation as herein defined.

The Legislature shall have power to provide for the payment of an award to the state in the case of the death arising out of and in the

course of the employment of an employee without dependents and such awards maybe used for the payment of extra compensation

for siihsequent injuries beyond the liability of a single employer for awards to employees of the employer.

Nothing contained herein shall be taken or construed to impair or render ineffectual in any measure the creation and existence of

tlie industrial accident commission of this State or the State compensation insurance fiind the creation and existence of which with

all the functions vested in them are hereby ratified and confirmed. Italics added.

End of Document U 2011 Thomson Reuters. No claim to original U.S. Government Works.
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Judge of the Los Angeles Superior Court assigned by

the Chief Justice pursuant to article VI section 6 of the

Califomia Constitution.

A 1995 amendment to Penal Code section 13519
1

requires

local law enforcement officers to participate in two hours of
_

r

-

dorriesfic violece tramm. The issue on appeal is whethe_

this amendment resulted in a reimbursable state-mandated

prograin within the meaning of article XIII B section 6

of the California Constitution for the time spent by local

law enforcement officers in such domestic violence training

although such officers were already required to spend 24

hours in continuing education training and the domestic

violence training could be included within this total.

1 Hereafter section 13519.

Background County petitioned for writ of mandate seeking This administrative mandamus proceeding was commenced

to vacate decision of the Commission on State Mandates by the County of Los Angeles County on a test claim

which denied countys test claim for costs associated with filed with and denied by the II79 Cominission on State

statute requiring local law enforcement officers to participate Mandates Commission for the Countys costs incurred

in two hours of domestic violence training. The Superior pursuant to section 13519. The trial court found that

Court Los Angeles County No. BS06497 Dzintra I. Janavs California Constitution article XIII B section 6 required

J. granted the petition. Commission appealed. the state to reimburse the County for domestic violence

training because the Countys needs and priorities might

Holding The Court of Appeal Munoz Aurelio J. sitting

be detrimentally affected when the state took away two

hours of
by assignment held that statute did not mandate any increased

hours of training by mandating that two specific

costs and thus Commission was not required to reimburse
training occur. The trial court remanded the proceedings to

the Cominission to determine the amount of costs actuallycounty for its costs.

incurred by the County. We reverse.

Reversed with directions.

Attorneys and Law Firms
FACTUAL BACKGROUND

AND PROCEDURAL HISTORY
4227 1178 Paul M. Starkey Camille Shelton

Sacramento and Katherine Tokarski for Defendant and
Article XIII B section 6 of the California Constitution

provides Whenever the Legislature or any state agencyAppellant Commission on State Mandates.

Bill Loc er Attorne General Andrea Lynn
a new program or higher level of service on anykY Y ynn Hoch Senior

Assistant Attorney General Louis R. Mauro and Catherine
local government the state shall provide a subvention of

funds to reimburse such local govermnent for the costs ofM. Van Aken Supervising Deputy Attorneys General and
such program or increased level of service.... Cal. Const.Geoffrey L. Graybill Deputy Attorney General for Real
art. XIII B 6. The Cominission is charged with hearing and

Party in Interest.and Appellant Department of Finance.
deciding local agency claims of entitlement to reimbursement

Lloyd W. Pellman County Counsel and Stephen R.

Morris Principal Deputy County Counsel for Plaintiff and
under article XIII B section 6. Gov.Code 17551 subd.

a. Pursuit of such a claim is the exclusive remedy for
Respondent County of Los Angeles.

this purpose Gov.Code 17552 but the Commissions

Opinion decisions are subject to review by administrative mandamus
under Code of Civil Procedure section 1094.5. Gov.Code

MUNOZ AURELIO J.

ý
.1755 subd. b. A test claim is the first claim

423 including claims joined or consolidated with the first

2 . -ýi..
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claim filed with the comrnission alleging that a particular

statute or executive order imposes costs mandated by the

state. Gov.Code 17521 see also Kinlaw v. State of

California 1991 54 Cal.3d 326 328-329 331-333 285

Cal.Rptr. 66 814 P.2d 1308.

In 1995 section 13519 subdivision e was atnended to

provide e Each law enforcement officer below the rank

of supervisor who is assigned to patrol duties and would

normally respond to domestic violence calls or incidents

of domestic violence shall complete every two years an

updated course of instruction on domestic violence that

is developed according to the standards and guidelines

developed pursuant to subdivision d. The instruction

required pursuant to this subdivision shall be fnnded from

existingresources available for the training required pursuant

to this section. It is the intent of the Legislature not to increase

the anriual trairiing costs of local govermnent.
2

2 The currently enacted version of this provision is found

at section 13519 subdivision g and reads Each

law enforcement officer below the rank of supervisoi

who is assigned to patrol duties and would normally

respond to domestic violence calls or incidents of

domestic violence shall complete every two years an

updated course of instruction on domestic violence

that is developed according to the standards and

guidelines developed pursuant to subdivision d. The

instruction required pursuant to this subdivision shall

be funded from existing resources available for the

training required pursuant to this section. It is the intent

of the Legislature not to increase the annual training

costs of local government entities. Stats.1998 ch.

701 1 designated the paragraph following subd. a as

subd. b and redesignated the remaining subdivisions

accordingly in redesignated subd. c inserted par. 5
listing the signs of domestic violence as an instruction

topic and redesignatedpars. 5 to 16 as pars. 6 to

17
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Penal Code section 13510 subdivision a provides

in relevant part For the purpose of raising the level

of competence of local law enforcement officers

POST shall adopt and may fromtime to time

amend rules establishing minimum standards relating

to physical mental and moral fitness that shall govern

the recniitment of any city police officers peace officer

members of a county sheriffs office marshals ordeputy

marshals of a municipal court peace officer members

of a county coroners office....

On or about Decetnber 26 1996 the County filed a test

claim
4

pursuant to Governinent Code section 17522 with

the Cotmnission. 5The test claim alleged that 424 neither

local police officers nor their agencies were given any choice

with respect to compliance with section 13519. However

in order to implement the training the County was required

to redirect its officers from their normal work in order to

attend the two-hour domestic violence training. The County

alleged this substitution of the work agenda of the state for

that of the local governnient violated California Constitution

article XIII B section 6. Furthermbre the County pointed to

language in 1181 Penal Code section 13519 subdivision

e providing that The instruction required pursuant toý this

subdivision shall be funded from existing resources available

for the training required pursuant to this section. It is the intent

of the Legislature not to increase the annual trainirig costs of

local government entities.

4 The test claim also challenged the incident-reporting

requirements of Penal Code section 13730 which

imposed a new program upon local law enforcement

agencies to include in the domestic violence incident

report additional information regarding the use of

alcohol and controlled substances by the alleged abuser

and ariy prior domestic violence responses to the same

address. The County did not contest the Commissions
..

outcome relating to this portion of the test claim and

therefore this issue is not before us on appeal.

k1.180 Penal Code section 135103 et seq. requires the

State Cornniission on Peace Officer Standards arid Training

POST to promulgate regulations establishing minimuin

state standards relating to physical mental and moral

fitness and minimum training standards for law etiforcement

officers. Compliance with POSTs requirements is voluntary.

Pen.Code 13510 et seq. POSThas a certification prograin

for peace officers specified in sections 13510 and 13522 and

for the California Highway Patrol. Pen.Code 13510.1

subds.a-c 13510.3.

In 1984 the Legislature created a statutory procedure

for determining whether a statute imposesstate-mandated
costs on a local agency within the meaning

of Califoniia Constitution article XII B section 6.See-Gov.Code17500 et seq. The local agency files a

test claim with the Commission which holds a public

hearing and determines whether the statute mandates a

new program or increased level of service. Gov.Code

17521 17551 17555. If the Commission finds

that a claim is reimbursable it then determines the

amount of reimbursement. Gov.Code 17557.ý The

local agency then follows statutory procedures to

a ..
2ý3ý 1 t1i31iiSLfY Rt.ýtrs. No ýic7irll to .rS.rlý U.S. ýz.výiiýIzt1ýt1% i.ýýsuýk.ýýýýý t
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obtain reimbursement. See Gov.Code 17558 et 5 1995 memorandum in which the Assembly Committee on

seq. Where the Commission finds no reimbursable Appropriations stated that Senate Bill No. 132 proposing
mandate the local agency can challenge this finding the changes 425 to 13519 understood the training
by administrative mandate proceedings under Code

requirement could have significant costs to local law
of Civil Procedure section 1094.5. See Gov.Code

enforcement in terms of expense and public safety as most
17552 these provisions provide the sole and exclusive

departments will be forced to backfill for offices while the
procedure by which a local agency .. may claim

_officers_are-beingtramedorwillhave-to-foregothe1182-------------reimbursement-forcostsmandated -by the sfafeas -

required by Section 6. backfilling and have fewer offices on patrol. Any monetary

costs incurred by local law enforcement for the officer

The test claim alleged that although POST bore the cost
backfilling would be state-reimbursable. The Committee

of producing two-hour telecourses on domestic violence
noted that Although this bill states that the costs of the

POST did not provide for any local law enforcement
additional domestic violence training be absorbed by POST

salary reimbursement for attendance at any type of POST-
within existing resources the reality is that this bill would

certified training including the state-mandated costs for
create additional non-absoi-bable costs to POST since POST

domestic violence training. Adherence to POST standards
will be unable to exclude one type of training in favor of the

is voluntary by local law enforcement agencies but POST
domestic violence training and instead will have to add this

requires a minimum of 24 hours of training every two training to their current curriculum. The current curriculum

years to be chosen from a menu of available courses.
of POST training is just as important to the maintaining of

POST does not dictate the courses that must be taken.
public safety as is the additional domestic violence training.

POST courses include training in among other things
In addition the Department of Finance recognized the

interviewing techniques for detectives defensive weapons
fiscal im act ofp section 13519 on local law enforcement

CPR conflict resolution bicycle patrol ritual crime and hate
agencies and opposed the adoption of Senate Bill No.

group offenders vehicle pullover and approach confessions
132. Diane M. Cummins Deputy Director of the State

courtroom demeanor electronic vehicle recovery systems
Departinent of Finance wrote to Senator Diane Watson

vehicle theft investigation and cultural awareness.
on April 20 1995 that This bill also specifies that

The POST program gives local law enforcement agencies
training required pursuant to this measure shall be funded

flexibility in choosing training programs to meet their
from existing resources as specified. In so specifying

differing needs. In addition to domestic. violence training
this bill would also require law enforcement agencies to

certain other programs are legislatively mandated dealing
modify existing training programs by increasing training

with the developmentally disabled/mentally ill training
requirements. Finance believes this bill contains a local

implemented July 1992 high speed vehicle pursuits
mandate without providing necessary funding thereby being

implemented November 1994 first aid/CPR a 21-hour
in conflict with the California Constitution which requires

initial course with a 12-hour refresher course every three
the state to fund local mandate costs. Although there is

years missing persons implemented January 1989 racial
no specific information available regarding the level of

and cultural diversity implemented August 1983 sexual
additional costs which would be imposed on law enforcement

harassment implemented November 1994 and sudden agencies the Department of Finance is opposed to legislation

infant death syndrome implemented July 1990. The time
which would result in additional General Fund expenditures

given the States ongoing fiscal constraints. The Departmentrequirements for these other required courses vary. Some b

recognized that Adding mandatory domesticelective courses r40 hours to com lete.
of Finance

require P
violence training requirement would result m an additional

However the County alleged because there were no existing unknown cost for specified state and local law enforcement

resources available for the domestic violence training the agencies....

annual training costs of the County were increased as a result

of section 13519. The County Sheriffs Department incurred Furthermore Gretchen Fretter Chair of the California

costs of $170351.45 for domestic violence training for the
Academy Directors Association an organization of training

fiscal year 1996-1997. center directors and police academy managers throughout

the state wrote Senator Watson on March 9 1995 to

In support of its test claim the County submitted legislative express the associations concerns with Senate Bill No. 132.

materials relating to section 13519. These included A July Fretters analysis indicated that the mandate would incur a

iu
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$300 000 price tag for ach training cycle. The California
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State Sheriffs Association also wrote to express conceins
Martha Zavala testified on behalf of the County that the

about Senate Bill No. 132 including that POST estimated
domestic violence training could not merely be subsumed

the domestic violence training would add costs to local
within the 24 hours already required. With the training

agencies of at least $750000 per year. Glen Find the Deputy
mandates already required by POST which exceed the24-Executive

Director of POST on July 11 1997 wrote to the
hour minimiun adding the domestic violence training only

Departtnent of Finance to inform it that POST understood
mrther exceeds the tninimum 24 hours. There is no room

that the author of Senate Bill No. 132 was aware of POSTs to carve it out. Meeting POST requiretnents is not really an

training requirenients of 24 hours every two years and it was option. Thus both the Sheriffs Department and the County

the authors intent .. that domestic violence update training
agree they are seeking reimbursement of the costs of the

become a statutorily required priority for inclusion within this
training and the cost of replacing the officers on the street

24 hours of training every two years.
while in training.

1183 POST issued a bulletin in February 1996 advising
A representative of POST testified that what POST provides

local law enforcement agencies of the new domestic violence
in reimbursetnerit to local law enforcement agencies is a

training requirement.
small percentage of the real costs incurred. Where the

training involved is through a telecourse POST provides.

The Department of Finance contended that the Legislature no reimbursementc There has been no increase in POSTs

intended the domestic violence continuing education and budget since the amendment to section 13519. About 30 of

training to be funded from existnig resources. The the courses provided by POST are mandated training.

department also contended that POST -which was charged

with developing training 426 standards for local law
1184 A representative of the Department of Finance

enforcement agencies provided over $21 million in existing
testified that the Deparhnent believed section 13519 did

state funds for domestic violence training. POST pointed
not create state-mandated reitnbursable program because

out that the drafter of the statute recognized the.24 hours
the legislation indicated it was the Legislatures intent not

of continuing education every two years and intended the
increase the training costs of local government and the

domestic violence training to be a priority to be included training could be fit within the existing 24-hour requirements.

within this 24-hour requirement.
The Cotnniissions staff prepared an analysis in advance of

At the hearing before the Conunission on the test claim
the hearing which found against the County. The Staff

representatives of the County testified that POST refused Analysis pointed out that section 13519 was originally added

to pay for the progratns putting the burdens on local by chapter 1609 Statutes of 1984. 6
Originally the statute

goverrunents and POST itself had estimated the annual cost required 427 that POST develop and iniplement a basic

of the program at $750000. A representative of the Sheriff s course of instruction for the training of law enforcement

Departinent Captain Dennis Wilson testified that of the 24 officers in the handling of domestic violence complaints

hours required any cotnbination of courses could be used to with 1oca1 law enforcement agencies encouraged but not

meet the requirement. However inclusion of the domestic required to provide updates These provisions of the 1984

violence training would take away two of those hours of version were the subject of a test claim filed by the City of

training resulting in only 22 hours. The Sheriff s Deparhnent Pasadena in 1990. That claim was denied because the original

would conduct domestic violence training even in the absence statute did not require local agencies to implement or pay

of the mandate. indeed the Sheriffs Department actually for a domestic violence training program did not increase

conducted about 72 hours of training per officer per year.
the minitnum basic training course hours or advanced officer

There was no funding for any of this training. The Sheriffs training hours and did not require local agencies to provide

Department has 8200 sworn officers and two hours of domestic violence training pursuant to the POST skills and

training per officer adds up to 16400 hours which translates knowledge standards.

to 10 full-time officers for a year. Without funding for the
6 The history of section 13519 is as follows Added by

domestic violence training the Sheriff s Departinent therefore Statutes 1984 chapter 1609 section 2 pages5711-would
lose the time equivalent of 10 officers for a year. 5713. Amended by Statutes 1985 chapter 281 section

Taking officers off the street impacts upon-crime. 1 pages 1305-1306 effective July 26 1985 Statutes

1989 chapter 850 section 3 Statutes 1991 chapter

2011 Phonison Retiters. No ciairrt to orsnaI US. Government Work
1ý81
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912 Sen. Bill No. 421 section 1 pages 4086-4088

Statutes 1993 chapter 1098 Assem. Bill No. 1268 programs to suit their own needs.

section 8 pages 6162-6163 Statutes 1995 chapter

as part of POST training thereby losing flexibility to design

965 Sen. Bill No. 132 section 1 pages 7377- The Commission argued that the Countys focus on

7380 Statutes 1998 chapter 606 Sen. Bill No.1880 redirected manpower costs was misplaced. Instead the

section 13 Statutes 1998 chapter 701 Assem. Bill focus should be on whether the local law enforcement
No. 2172 section 1 Statutes 1999 chapter 659 Sen. agencies actuallyexperience inereas-e-d_expenditureoftheir--------i355 section 4. The 1995 amendment at

tax revenues. See e.g. County of Sonoma v. Commission
issue here rewrote subdivision e which prior to

on State Mandates 2000 84 Cal.App.4th 1264 1283 101
amendment read e Forty thousarid dollars $40000

Cal.Rptr.2d 784. In County of Sonoma the court stated
is appropriated from the Peace Officers Training Fund

that
in augmentation of Item 8120 001-268 of

at California Constitution article XIII B section. 6 was

the Budget Act of 1984 to support the travel per
designed to prevent the state from forcing programs on

diem and associated costs for convening the necessary
local governments and such a forced program is one which

experts. Stats.1993 ch. 1098 8 p. 6188. results in increased actual expenditures 428 of limited

tax proceeds that are counted against the local governments

Legally the Staff Analysis pointed out that in order for a spending limit. Section 6 located within a measure aimed

statute to impose a reimbursable state-mandated program
at limiting expenditures is expressly concerned with costs

the statutory language must 1 direct or obligate an activity
incurred by local govermnents as a result of state-mandated

or task upon local govermnent entities and 2 the required programs particularly when the costs of compliance with a

activity or task must be new or it must create an increased new program restrict local spending in other areas. County

or higher level of service over the former required level of Sonoma at p. 1284 101 Cal.Rptr.2d 784. Because

of service. See e.g. County of Los Angeles v. State of
section 13519 did not require the County to incur actual

California 1987 43 Cal.3d 46 56 233 Cal.Rptr. 38 729 increased costs because the domestic violence training could

P.2d 202. The Staff Analysis concluded that section 13519 be subsumed within the 24-hour POST training requirement

did impose a new activity or program upon local law no state reimbursement was required.

enforcement agencies. However because the language of
The Commissionalso argued the state had not required the

the statute requiring that the instruction be funded from

existing resources it was an open question whether the
County to incur increased training costs for salaries of officers

to receive the two-hour training. POSTs requirements did not
program imposed mandated costs. Because POSTs minimum

requirements remained at 24 hours before and after enactment
change as a result of section 13519 and indeed shortly after

the enactment of section 13519 POST forwarded a bulletinof section 13519 there were no increased training hours and
to local law enforcement agencies suggesting they include

costs associated with the domestic violence training course.

Instead the course should be accommodated or absorbed by
domestic violence training within the 24-hour continuing

k training requirement.
7.185 local law enforcement agencies within their existing

resources available for training. Thus the Staff Analysis 1186 The trial court heard argutnent after which the trial

recommended denial of the test claim.
court adopted its tentative statement of decision in which it

noted that Although it may be reasonable in some or evenAfter the public hearings were held the Commissionadopted

the findings of the Staff Analysis. The Commission issued
most cases for a deputy to eliminate an unrequired two-hour

elective in favor of the required domestic violence instruction
its own statement of decision which substantially adopted the

findings of the Staff Analysis.
what about cases where the Countys needs and priorities

would be affected detriunentally if two hours of electives

Subsequently the County filed a petition for writ of mandate were taken away At what point would additional mandated

with the trial court seeking vacation of the Commissions courses result in increased costs The record also shows

decision. The County argued that the domestic violence that for some deputies other state-required training already

training constituted a state-mandated reimbursable program
amounts to 24 hours or more per two-year period. For

because it 1 was mandatory while the POST certification
these deputies the two hours of mandated domestic violence

training was optional and 2 the only way local agencies training cannot be accommodated by giving up other training

could avoid the costs of the new program would be to redirect
but must be added on for added cost. It appears that if

their efforts from the training they were already providing
domestic violence instruction is to be funded from existing
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resources on a deputy-by-deputy basis the County clearly B section 6 is not required unless there is a showing of actual

does incur increased costs. The trial cotut granted the increased costs mandated by the state. See e.g. County of

petition and remanded the matter for consideration of the Los Angeles v. State ofCalifornia supra 43 Ca1.3d at pp.54-exactamount of increased costs. 55 233 Cal.Rptr. 38 729 P.2d 202 City of Sacramento v.

State ofCalifornia 1990 50 Cal.3d 51 66-67 266 Cal.Rptr.

DISCUSSION
139 785 P.2d 522. In City ofSacranzento the court explained

that the statutory concept of costs mandated by the state

1. STANDARD OF REVIEW. and the constitutional concept of article XIII B section 6 are

identical. Cityof Sacramento v. State of California supra

1 2 3 The determination whether the statute here at 50 Cal.3d at p. 67 fn. 11 266 Cal.Rptr. 139 785 P.2d

issue established a mandate under California Constitution 522 Because of this limited rather than broad definition

article XIII B section 6 is a question of law. County of of costs mandated by the state article XIII B section 6

San Diego v. State of California 1997 15 Ca1.4th 68 109 does not provide reimbursement for every single increased

61 Cal.Rptr.2d 134 931 P.2d 312.Under Government Code cost. Thus the trial courts finding that reinibursement was

section 175597 administrative mandanius is the exclusive required where a statute results in a redirection of local

means to challenge a decision of the Conunission on a effort or a detrimental change in a local agencys needs and

subvention claim. Redevelopment Agency v Commission priorities is not supported by the law. Rather it constitates

on State Mandates 1997 55 Ca1.App.4th 976 980 64 an inappropriate injection of an equitable standard into the

Ca1.Rptr.2d 270. Govenunent Code section 17559 governs
analysis.

the proceeding below and requires that the trial court

Secondly the Commission argues that no mandate exists.
bdion of the Commission under the su alreview the

substantial evidence supports its finding thatTo the contrary
evidence standard. Where the substantial evidence test

is applied by the trial court we are generally confined
section 13519 does not result in increased costs because

to niquiring wliether substantial evidence supports the
nothing in the statute requires the County or any other local

courts findings and judgment. Citation. However we
law enforcement agency to incur actual increased costs. The

independently review the superior courts legal 429
total number of hours required the 24 minimum hours of

conclusions about the meaning and effect of constitutional
POST training did not increase because of the domestic

violence
statutory provisions. Citation. City of San Jose v.

ence training rather POST still requires 24 hours and

State of Calif.ornia 1996 45 Ca1.App.4th 1802 1810 53
in fact after the passage of section13519 POST forwarded

Cal.Rptr.2d 521.
a bulletin to law enforcement agencies recommending that

they include domestic violence training within the 24-hour

7 Government Code section 17559 subd. b provides continuing professional training requirement. Because the

A claimant or the state may commence a proceeding POST standards are voluntary if a local law enforceinent

in accordance with the provisions of Section 1094.5 of
agencies adds two hours of domestic violence training to

the Code of Civil Procedure to set aside a decision of

either the POST requirement or its own requirements it is

the commission on the ground that the commissions

--decision-is not supported by. substantial evidence. The
doing so at its own discretion.

court may order the commission to hold another hearing
In response the County points out that the Commissions

regarding the claim and may direct the commission on
conclusion is based upon the erroneous premise that local law

what basis the claim is to receive a rehearing.

enforcement agencies could escape increased costs simply

l lýS7 II. SECTION 13519S IMPOSITION OF A by dropping two hours of their existing POST training and

DOMESTIC VIOLENCE TRAINING COURT IS NOT substituting the new domestic violence training. However

A STATE-MANDATED PROGRAM WITHIN THE
the evidence in the legislative history indicates that this was

MEANING OF CONSTITUTION ARTICLE XIII B not the intent of the Legislature when it was considering

SECTION 6 BECAUSE IT DOES NOT CONSTITUTE
section 13519 nor was it the position of %11-88 the

AN INCREASED LEVEL OF SERVICE.
Departhnent of Finance. The County also contends that local

law enforcement agencies incur costs when they sacrifice

4 The Commissionessentially makes two arguments. First
their existing training programs for the new domestic violence

it contends that the County did not incur iricreased costs. training. Although POST does not dictate those courses for

Reimbursement to the County under Constitution article XIII which a local law enforcement agency must offer training
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and POST does pay for much of the training material most 92 808 P.2d 235. Section 6 thus requires the state to pay for

of the cost of POST training is borne by the local law any new 1189 governmental programs or for higher levels

enforcement agencies in the form of personnel costs while of service under existing programs that it imposes upon local

deputies spend 24 hours of work time receiving 434 governmental agencies. Citation. Hayes v. Commission

training. Furthermore if a mere legislative directive to fund on State Mandates 1992 11 Cal.AppAth 1564 1577 15

a new program with existing resources would let the state Cal.Rptr.2d 547.

off the__ho_ok_for reimbursementthen_the_constitutionaLn.ile

of mandate reimbursement would be a nullity any new
7 8 9 10 11 12 13 State mandate jurisprudence

state mandate can be funded by canceling other services.
has established that in general local agencies are not entitled

Because California Constitution article XIII B section 6 was to reimbursement of all increased costs mandated by state

designed to prevent the elimination of the fiscal freedom of law but only those resulting from a new program or

local governmental agencies to expend their limited available an increased level of service imposed upon them by the

resources without being straightjacketed by state-mandated state. Lucia Mar Unified School District v. Honig 1988

programs the Commissionswithin existing resources rule
44 Cal.3d 830 835 244 Cal.Rptr. 677 750 P.2d 318.

would circumvent the purposes of article XIII B section 6.
A program is defined as a program which carries out

the governmental function of providing services to the

A. The Purposes of California Constitution Article XIII public or laws which to iinplement a state policy impose

B Section 6 Guide Our Analysis. unique requirements on local govermnents and do not apply

generally to all residents and entities in the state. County
5 In 1978 the voters approvsd Proposition 13 which added

of Los Angeles v. State of California supra 43 Cal.3d at p.
article XIII A to the California Constitution. Article XIII A

56 233 Cal.Rptr. 38 729 P.2d 202. A program is new
imposes a limit on the power of state and local governments

if the local govemmental entity had not previously been
to adopt and levy taxes. Citation. County of Fresno v.

required to 431 institute it. City of San Jose v. State of
State of California 1991 53 Cal.3d 482 486 280 Cal.Rptr.

California supra 45 Cal.AppAth at p. 1812 53 Cal.Rptr.2d
92 808 P.2d 235. In 1979 Proposition 4 added article

521 St t d t

XIII B to the Constitution which imposed a complementary

limit on govermnental spending. San Francisco Taxpayers

Assn. v. Board of Supervisors 1992 2 Ca1.4th 571 574

7 Cal.Rptr.2d 245 828 P.2d 147. These two constitutional

provisions work in tandem together restricting California

governinents power both to levy and to spend for public

purposes. City of Sacramento v. State of California supra

50 Cal.3d at p. 59 fn. 1 266 Cal.Rptr. 139 785 P.2d 522.

Their goal is to protect citizens from excessive taxation and

government spending. County of Los Angeles v. State of

California supra 43 Cal.3d at p. 61 233 Cal.Rptr. 38 729

P.2d 202.

6 California Constitution article XIII B section 6 provides

in relevant part Whenever the Legislature or any state

agency mandates a new program or higher level of service

on any local government the state shall provide a subvention

of funds to reimburse such local goveminent for the costs

of such program or increased level of service. Article

XTII B section 6 prevents the state from shifting financial

responsibility for carrying out governmental functions to

local agencies which are ill equipped to assume increased

financial responsibilities because of the taxing and spending

limitations of articles XIII A and XIII B. County ofFresno v.

State of California supra 53 Cal.3d at p. 487 280 Cai.Rptr.

a e man a es are requirements imposed on local

governinents by legislation or executive orders. County of

Los Angeles v. State of California supra 43 Cal.3d at p.

50 233 Cal.Rptr. 38 729 P.2d 202. Since the purpose of

California Constitution article XIII B section 6 is to avoid

governmental programs from being forced on localities by

the state programs which are not unique to the government

do not qualify the programs must involve the provision

of governmental services. City of Sacramento v. State of

California supra 50 Cal.3d at p. 68 266 Cal.Rptr. 139 785

P.2d 522. Further in order for a state mandate to be found

the local governmental entity must be required to expend the

proceeds of its tax revenues. Redevelopment Agency of the

City ofSan Marcos v. Commission on State Mandates supra

55 Cal.AppAth at p. 986 64 Cal.Rptr.2d 270. Lastly there

must be compulsion to expend revenue. City of Merced v.

State of California 1984 153 Cal.App.3d 777 780 783

200 Cal.Rptr. 642 revisions to Code of Civil Procedure

required entities exercising the power of eminent domain

to compensate businesses for lost goodwill did not create

state mandate because the power of eminent domain was

discretionary and need not be exercised at all Department of

Finance v. Commission on State Mandates 2003 30 Ca1.4th

727 134 Cal.Rptr.2d 237 68 P.3d 1203. In Lucia Mar the

court explained article XIII B section 6. The intent of the
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section would plainly be violated if the state could while and counties alike Govermnent Code section 17514 defines

retaining administrative control of programs it has supported costs inandated by the state to mean any increased costs that

with state tax nioney simply shift the cost of the programs to a local agency is required to incur. Because both cities and

local govermnent on the theory that the shift does not violate counties were to be treated alike for purposes of subvention

section 6 of article XIIIB because the programs are not new. analysis nothing in article XIII B section 6 prohibits the

Lucia Mar Unified School District v. Honig supra 44 shifting of costs between local governtnent entities. City of

Cal.3d at p. 836 244 Cal.Rptr. 677 750 P.2d 318. San Jose at p. 1815 53 Ca1.Rptr.2d 521.

However in spite of all of the above increased level of In County of Los Angeles v. State of California supra 43

service is not defined in California Constitution article Cal.3d 46 233 Cal.Rptr. 38 729 P.2d 202 Labor Code

XIII B section 6 or in the ballot niaterials. 1190 Long sections 4453 4453.1 and 4460 increased the maximum

Beach Unified School District v. State of California 1990 weekly wage upon which temporary and permanent disability

225 Cal.App.3d 155 173 275 Cal.Rptr. 449 Furthennore indemnity was computed fiom $231 to $262.50 per week.

Although a law is addressed only to local governments and In addition Labor Code section 4702 increased certain death

iinposes new costs on them it may still not be a reimbursable benefits. from $55000 to $75000. The trial court held. that

state mandate. City of Richmond v. Commission on State because the changes did not exceed costs of living changes

Mandates 1998 64 Ca1.App.4th 1190 1197 75 Cal.Rptr.2d they did not create an increased level of service.43 Ca1.3d

754. at p. 52 233 Cal.Rptr. 38 729 P2d 202. The County argued

the tenns of California Constitution article XIII B section 6
In City of San Jose v. State of California supra 45 do not contain an exception for increased costs which do not

Ca1.App.4th 1802.53 Cal.Rptr.2d 521 Government Code exceed the inflation rate. 43 Cal.3d at p. 53 233 Cal.Rptr.

section 29550 authorized counties to charge cities and other 38 729 P.2d 202. The County relied on certain repealed

local entities for costs of booking into county jails persons Revenue and 1191 Taxation Code definitions which had

who had been arrested by einployees of the cities and other
equated any program which imposed additional costs as

entities. 45 Ca1.App.4th at p. 1806 53 Cal.Rptr.2d 521. being within the constitutional provision of increased level

The State argued the ineasure merely reallocated booking of service. Id. at p. 53 233 Ca1.Rptr. 38 729 P.2d 202.

costs no shifting from state to local entities therefore not
County of Los Angeles rejected this interpretation. If the

within article XIII B section 6. 45 Ca1.App.4th at p. 1806
Legislature had intended to continue to equate increased

53 Cal.Rptr.2d 521. The city contended counties function
level of service with additional costs then the provision

as agents of the state charged with enforcement of states would be circular costs inandated by the state are defined

criminal laws detaining and booking integral part of this
as increased costs due to an increased level of service

process. Id. atp. 1808 53 Ca1.Rptr.2d 521. The Commission
which in turn would be defnied as additional costs. Id.

found maintenance of jails and detention of prisoners had
at p. 55 233 Cal.Rptr. 38 729 P.2d 202. An exaniination

always been a local matter and cities and counties were both of the language of California Constitution article XIII B
forms of local governnient therefore there was no shift in

section 6 shows that by itself the term higher level of

costs between state and local entities. service is meaningless. Id. at p. 56 233 Cal.Rptr. 38 729

P.2d 202. Rather it must be read in conjimction with the

Furthennore the tenns of Government Code section 29550

were discretionary not mandatory. City of San Jose v.

phrase new prograin. Ibid. Thus read it is apparent

that the subvention requirement for increased or higher level

supra 45 Ca1.App.4th at pp. 1808-1809
of service is directed to state mandated increases in the

State ofCalifornia

53 Cal.Rptr.2d 521. City of San Jose found no cost had
services provided by local agencies in existing programs.

been iinproperly transferred to the local govenunent
ý 432

entities because the cost of capture detention and housing of
Ibid. By prograin the voters meant programs that

persons charged with crimes had traditionally been borne by
carry out the governmental function of providing services

to the public or laws which to implement a state policy
the counties. Id. at p. 1813 53 Cal.Rptr.2d 521. City of San

imposed unique requirements on local governments and do
Jose rejected the cities argument that the county was acting

not apply generally to all residents and entities in the state.
as agent of the state because it was not supported by recent

Ibid. 233 Cal.Rptr. 38 729 P.2d 202. The ballot materials

case authority nor does it square with definitions particular

Id. at p. 1814 53 Cal.Rptr.2d
provided that article XIII B section 6 would not allow the

to subvention analysis.
state

521. California Constitution article XIII B treated cities
government to force pýrograms on local governments

without the state paying for them. 43 Cal.3d at p. 56 233

tNe4t iF- 2011 ThnYwi3n R.zteru. No 0IliTi t 013yý1ý3lj3.S. Government Works.
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Cal.Rptr. 38 729 P.2d 202. Laws of general application schools for the severely handicapped. Lucia Mar held section

are not passed by the Legislature to force programs on 59300 constituted a new program of higher level of service

localities. Id at p. 57 233 Cal.Rptr. 38 729 P.2d 202. In because cost of program had been shifted from the state

light of this the language of section 6 is far too vague to a local entity. The intent of the section would plainly

to support an inference that it was intended that each time be violated if the state could while retaining administrative

the Legislature passes a law of general application it must control of programs it has supported with state tax money
discem the likely effect on local goverrunents andp_rovide an___simply_shift-the_cost_ofthe progr-ams-to-local-government

_-_----appropriationto pay r433 for any incidental increase in on the theory that the shift does not violate section 6 of

local costs.... Ifthe electorate had intended such a far-reaching Califomia Constitution article XIIIB because the programs

construction of section 6 the language would have explicitly are not new. 44 Cal.3d at p. 836 244 Cal.Rptr. 677 750

indicated that the word program was being used in such a P.2d 318.

unique fashion. Id. atp. 57 233 Cal.Rptr. 38 729 P.2d 202.

Therefore there was no need to. pay for increase in workers On the other hand in County of San Diego v. State of

compensation because it is not a program administered by
California supra 15 Ca1.4th 68 61 Cal.Rptr.2d 134 931

local agencies to provide service to the general public. Local P.2d 312 pursuant to 1982 legislation the state withdrew

goverrnnent entities are indistinguishable in this respect from from counties Medi-Cal fanding for medically indigent

private einployers. Id. at pp. 57-58 233 Cal.Rptr. 38 729 persons MIPs. Id. at pp. 79-80 61 Cal.Rptr.2d 134 931

P.2d 202.
P.2d 312. To offset this change in coverage the state set

up an account as a mechanism to transfer state funds to

In City ofSacramento v. State of California supra 50 Ca1.3d counties to pay for Medi-Cal expenses and sufficient funds

51 266 Cal.Rptr. 139 785 P.2d 522 chapter 2 of Statutes had been available in this account to enable the state to

of 1978 extended mandatory coverage under the states fully fund San Diego Countys Medi-Cal costs. Id. at p.

unemployment insurance laws to include state and local 80 61 Cal.Rptr.2d 134 931 P.2d 312. However in fiscal

governmentsandnonprofitorganizations.CityofSacramento year .1990-199 insufficient funds were available. Ibid.

held there was no obligation on the part of the state to provide The state argued that no mandate for reimbursement existed

funds because there was no unique obligation imposed because the counties had always borne the responsibility

upon local govemments nor was there any requirement of of paying for indigent medical care pursuant to Welfare

new or increased govermnental services. 50 Cal.3d at p. Institutions Code section 17000. County ofSan Diego at pp.

57 266 Cal.Rptr. 139 785 P.2d 522. As the court stated 91-92 61 Cal.Rptr.2d 134 931 P.2d 312. In finding 434
the measure was adopted to confonn Califomias system to reimbursement was mandated the Supreme Court found that

federal laws. Id. at p. 58 266 Ca1.Rptr. 139 785 P.2d 522. at the time California Constitution article XIII B section 6

Because the measure required local governments to provide was enacted the state was fully funding Medi-Cal for MIPs

unemployment benefits to their own einployees the state had and the County bore no responsibility for those costs. County

not compelled provision of a new or increased level of service of San Diego at p. 93 61 Cal.Rptr.2d 134 931 P.2d 312.

to the public at the local level. Rather it had merely required Thus in enacting Medi-Cal the Legislature had shifted the

local government to provide the same benefits as private cost of indigent medical care from the counties to the state.

employers. Id. at p. 67 266 Cal.Rptr. 139 785 P.2d Id. at pp. 96-97 61 Cal.Rptr.2d 134 931 P.2d 312. Given

522. The purpose of California Constitution article XIII B this background the Legislature excluded MIPs fromMedi-section
6 was to avoid governmental programs from being Cal knowing full well that it would trigger the counties

forced on localities by the state Therefore programs which obligation to pay for medical care as providers of last resort.

are not unique to the government do not qualify. 50 Cal.3d at Id. at p. 98 61 Cal.Rptr.2d 134931 P.2d 312. Therefore the

p. 67 266 Cal.Rptr. 139 785 P.2d 522. The benefits at issue 1982 legislation mandated anew program on counties

here have nothing to do with the provision of governmental by compelling them to accept financial responsibility in

services and are therefore not within the scope of section 6. whole or in part for a program i.e. medical care for adult

50 Cal.3d at p. 68 266 Cal.Rptr. 139 785 P.2d 522. MIPs which was funded entirely by the state before the

advent of article XIII B. County of San Diego v. State

In Lucia Mar Unified School District v. Honig supra 44
of California supra 15 Ca1.4th 68 at p. 98 61 Cal.Rptr.2d

Cal.3d 830 244 Cal.Rptr. 677 750 P.2d 318 Education
134 931 P.2d 312 citing Lucia Mar Unified School District

Code section 59300 required school districts to contribute
v. Honig supra 44 Cal.3d at p. 836 244 Ca1.Rptr. 677 750

part of the cost of educating pupils from the district at state P.2d 318. Otherwise County taxpayers would be forced

.
ý .
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to accept new taxes or see the county II93 forced to cut state from shifting to counties the costs of state prograins

existing progranis further.... County ofSan Diego v. State for which the state assuined coinplete financial responsibility

of California szrpra 15 Ca1.4th 68 at p. 98 61 Ca1.Rptr.2d before adoption of section 6. County of San Diego v.

134 931 P.2d 312. State of California sipra 15 Ca1.4th 68 at p. 99 fn. 20

61 Cal.Rptr.2d 134 931 P.2d 312. County of Sonoma

The Conunission relies heavily on County of Sonoma v. detenuined that because the statute at issue only involved

Commission on State Mandates supra 84 Cal.AppAth a reallocation of funds between entities already jointly

1264 101 Ca1.Rptr.2d 784. In Cozrnty of Sonoma the
responsible for providinga service education nostate-challengedlegislation added section 97.03 to the Revenue mandated reiinbursable program existed. Cozinty ofSonoma

and Taxation Code and reduced the amount of property
v. Commission on State Mandates supra 84 Cal.AppAth at

tax revenue to be allocated to local governinent pursuant
p. 1289 101 Ca1Rptr.2d 784.

to a formula allocating an equal portion to a Educational

Revenue Augmentation Fund ERAF for distribution to 14 15 16 1194 Based upon the principles discernable

school districts. 84 Cal.AppAth at pp. 1269-1270 1275 from the cases discussed we find that in the instant case

101 Cal.Rptr.2d 784. The net effect of the legislation was the legislation does not mandate a higher level of service.

to decrease counties tax revenues although school revenues In the case of an existing program an increase in existing

reinained stable and satisfied the constitutional necessity costs does not result in a reimbursement requirement. Indeed

of maintaining a minimum level of funding for schools costs for purposes of California Constitution articleXIII B
pursuant to California Constitution article XIV section 8. section 6 does not equal every increase in a localitys budget

84 Cal.AppAth at p. 1276 101 Ca1.Rptr.2d 784. In County resulting from compliance with a new state directive. Rather

of Sonoma the County argued that the reallocation of tax the state must be atteinpting to divest itself of its responsibility

revenues constituted a state-mandated cost of a new prograrii. to provide fiscal support for a program or forcing a new

Id. at p. 1276 101 Ca1.Rptr.2d 784. The court held that program on a locality for which it is ill-equipped to allocate

section 6 subvention was limited to increases in actual funding.

costs. Because none of the Countys tax revenues were

expended the legislation did not come within section 6.
We agree that POST certification is for all practical purposes

Proposition 4 the initiative enacting article XIII B was not a voluntaryprogram and therefore the County must in

ainled at controlling and capping government spending
order to comply with section 13519 add domestic violence

not curbing changes in revenue allocations. Section 6 is
training to its curriculum. POST training and certification is

an obvious complement to the goal of Proposition 4 in
ongoing and extensive and local law enforcement agencies

that it prevents the state froin forcing extra programs on may chose from a menu of course offerings to fulfill the

local governments in a manner that negates their careful
24-hour requireinent. Adding domestic violence training

budgeting of expenditures. A forced program that would obviously may displace other courses from the menu or

negate such planning is one that results in increased actual require the adding of courses. Officer downtime will be

expenditures of limited tax proceeds that are counted against
incurred. However merely by adding a cotuse requirement

the local governments spending liunit. Section 6 located to POSTs certification the state has not shifted from itself

within a ineasure aimed at limiting expenditures is expressly
to the County the burdens of state government.. Rather it

concerned wheii costs incurred by local government as a
has directed local law enforcement agencies to reallocate

result of state-mandated programs particularly with the costs
their training resources in a certain manner by mandating the

of compliance with a new prograin restrict local spending
inclusion of domestic violence training

in other areas. 84 Cal.AppAth at pp. 1283-1284 101
Furthermore the state has not shifted from itself the cost of

Cal.Rptr.2d 784 emphasis added.
a prograin previously administered and funded by the state.

Count7r of Sonoma discerned a further requirement of Instead the state is requiring certain courses to be placed

California Constitution article XIII B section 6 that the
within an already existing framework of training. This loss of

costs incurred must involve prograins previously funded flexibility does not in and of itself require the County to

exclusively by the state. In imposing this limitation County expend funds that previou.sly had been expended on the POST

of Sononsa relied on language in 435 County of San program by the state. Instead the purpose for which state

Diego v. State of California supra 15 Ca1.4th 68 61 subvention of funds was created to protected local agencies

Cal.Rptr.2d 134 931 P.2d 312 that section 6 prohibits the
from having the state transfer its cost of government from

2011 ýhCritsC3i k.ýeueS. No dairn tC CC3giT1a US Gtv
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itself to the local level is therefore not brought into play
domestic violence training. Every increase in cost that results

by a directive that POST-certified studies include domestic
from a new state directive does not automatically result in a

violence training. Redevelopment Agency of the City of
valid subvention claim where as here the directive can be

San Marcos v. Commission on State Mandates supra 55 complied with by a minimal reallocation of resources within

Cal.App.4th at p. 986 64 Cal.Rptr.2d 270. Any increased
the entity seeking reimbursement. Thus while there may be

costs are merely incidental to the cost of administering the
a mandate there are no increased costs mandated by section

POS_Zcertifcation. _ 13519.

17 18 While we are mindful that legislative disclaimers DISPOSITION
findings and budget control language are not detenninative

to a finding of a state-mandated reimbursable prograin The judgment of the trial court is reversed. The trial court

Carmel Valley Fire Protection District v. State ofCalifornia is directed to enter a new and different judginent denying

1987 190 Cal.App.3d 521 541 234 Cal.Rptr._ 795 our the Countys petition for writ of mandate and reinstating the

interpretation is supported by the hortatory statutory language findings of the Commission.

that The instruction required pursuant to this subdivision

shall be funded from existing resources available for the

training required pursuant to this section. It is the intent of
We concur PERLUSS P.J. and WOODS J.

the Legislature not to increase 436 the annual training

costs of local 1195 government entities. 13519. Thus Parallel Citations

while the County may lose some flexibility in tailoring its

training programs such loss of flexibility does notrise to the
110 Cal.App.4th 1176 03 Cal. Daily Op. Serv. 6658 2003

level of a state-mandated reimbursable program because the
Daily Journal D.A.R. 8347

loss of flexibility is incidental to the greater goal of providing

End of Document 2011 Tnonison ReUtGrs. No Ulairn to origina U.S. Government Works.
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such programs or higher levels of service are state-mandated

and subject to subvention under Cal. Const. art. XIII B
6. Thus on remand to the commission the court held

the commission was required to focus on the costs incurred

by local school districts and on whether those costs were

THOMAS A7ILLIAM HAYES as imposed by federal mandate or by the states voluntary

___Dir-ector--etc.PlaintiffandRespondent-
-choice inits_implementation of-thefederalprogram-.ýOpinion---by Sparks Acting P. J. with Davis and Scotland JJ.

COMMISSION ON STATE MANDATES concurring.

Defendant Cross-defendant and Respondent HEADNOTES
DALE S. HOLMES as Superintendent etc.

Real Parly in Interest Cross- complainant Classified to California Digest of Official Reports

and Appellant WILLIAM CIRONE as 1 State of California 11--Fiscal Matters--Reimbursement

Superintendent etc. Real Party in Interest
to Local Governments--State-mandated CostsWords

and Respondent STATE OF CALIFORNIA
Phrases and Maxims--Subvention.

et al. Cross- defendants and Respondents. Subvention generally means a grant of fmancial aid or

assistance or a subsidy. The constitutional rule of state

No. Coo9519.
subvention provides that the state is required to pay for

Court of Appeal Third District California.
any new governmental programs or for higher levels of

Dec 30 1992.
service under existing programs that it imposes upon local

governmental agencies. This does not mean that the state is

SUMMARY required to reimburse local agencies for any incidental cost

that may result from the enactment of a state law rather the

Two school districts filed claims with the State Board of subvention requirement is restricted to governmental services

Control for state reimbursement of alleged state-mandated that the local agency is required by state law to provide to its

costs incurred in connection with special education programs. residents. The subvention requirement is intended to prevent
The board determined that the costs were state mandated

the state from transferring the costs of government from itself

and subject to reimbursement by the state. In a mandamus
to local agencies. Reimbursement is required when the state

proceeding the trial court entered a judgment by which
freely chooses to impose on local agencies any peculiarly

it issued a writ of administrative mandate directing the
governm.ental cost which they were not previously required

Commission on State Mandates the successor to the board to
to absorb.

set aside the boards administrative decision and to reconsider

the matter in light of an.intervening decision by the California See Cal.Jur.3d State of California 78 9 Witkin

Supreme Court and by which it denied the petition of one Summary of Cal. Law 9th ed. 1989 Taxation 123 124.

of the school districts for a writ of mandate that would have

directed the State Controller to issue a warrant in payment of 2 Schools 4--School Districts--Relationship to State.

the districts claim. Superior Court of Sacramento County A h 1 di 1 h h ff frt tt d
N 352795 E T G 1 J d

sc oo s nc s re a ions ip to t e state is i erent om
U. ugene ua co u ge.

that of local governmental entities such as cities counties

The Court of Appeal affirmed. It held that the 1975
and special districts. Education and the operation of the

amendments to the federal Education of the Handicapped
public school system are matters of statewide rather than

Act 20 U.S.C. 1401 et seq. constituted a federal mandate
local or municipal concern. Local school districts are agencies

with respect to the state. However even though the state had
of the state and have been described as quasi-municipal

no real choice in deciding whether to comply with the act
corporations. They are not distinct and independent bodies

the act did not necessarily require the state to impose all
politic. The Legislatures power over the public school system

of the costs of implementation upon local school districts.
is exclusive plenary absolute entire and comprehensive

The court held that to the extent the state implemented the
subject only to constitutional constraints. The Legislature

act by freely choosing to impose new programs or higher
has the power to create abolish divide merge or alter the

levels of service upon local school districts the costs of
boundaries of school districts. The state is the beneficial

ý.w.1IJJ2
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owner of all school properties and local districts hold title upon local school districts to take affiranative steps to

as trustee for the state. School moneys belong to the state accominodate the needs of handicapped children.

and the apportionment of funds to a school district does not

give the district a proprietary interest in the funds. While 6 Schools 53--Parents and Students--Right or Duty
the Legislature has chosen to encourage local responsibility

to Attend-- Handicapped Children--Education of the

foT control of public education through local school districts
Handicapped Act.

that is a matter of legislative choice rather than constitutional
The federal Education of the Handicapped Act 20 U.S.C.

compulsion and the authority that the Legislature has
1401 et seq. which since its 1975 amendment has required

given to local districts remains subject to the ultimate and
recipient states to demonstrate a policy that assures all

nondelegable responsibility of the Legislature.
handicapped children the right to afree appropriate education

3 Property Taxes 7.8--Real Property Tax

Limitation--Exemptionsand Special Taxes--Federally Mandated Costs.

Pursuant to Rev. Tax. Code 2271 local agency may

levy rate in addition to maxiinuin property tax rate to pay

costs mandated by federal government that are not funded by

federal or state govermnent costs mandated by the federal

govermnent are exempt from an agencystaxing and spending

limits

is not rnerely a funding statute rather it establishes an

enforceable substantive right to a free appropriate public

education in recipient states. Congress intended the act to

establish a basic floor of opporlunity that would bring into

compliance all school districts with the constitutional right to

equal protection with respect to handicapped children. It is

also apparent that Congress intended to achieve nationwide

application.

7 Civil Rights 6--Education--Handicapped--Scope of

4 State of Califor.nia 11--Fiscal Matters-- Federal Statute.

Reimbursement to Local Governments--State-mandated Congress intended the Education of the Handicapped Act 20

Costs--Costs Incurred Before Effective Date of Constitutional U.S.C. 1401 et seq. to serve as a means by which state

Provision. and local educational agencies could fulfill their obligations

Since Cal. Const. art. XIII B requiring subvention for state under the equal prdtection and due process provisions of

mandates enacted after Jan. 1 1975 had an effective date of the Constitution and under section 504 of the Rehabilitation

July 1 1980 a local agency may seek subvention for costs Act of 1973 29 U.S.C. 794. Accordingly where it

iinposed by legislation after Jan. 1 1975 but reimbursement is applicable the act supersedes claims under the Civil

is limited to costs incurred after July 1 1980. Reimbursement Rights Act 42 U.S.C. 1983 and section 504 and the

for costs incurred before July 1 1980 must be obtained if at adininistrative remedies provided by the act constitute the

all under controlling statutory law. exclusive remedy of handicapped children and their parents

or other representatives. As a result of the exclusive nature

Schools 53--Parents and Students--Right or Duty to
of the Education of the Handicapped Act dissatisfied parties5
m

Attend-- Handicapped Children--Federal Rehabilitation Act--
recipient states must exhaust their adniinistrative remedies

under the act before resorting to judicial intervention.

Obligations Imposed on Districts.

Section 504 of the federal Rehabilitation Act of 1973 29

U.S.C. 794 does not only obligate local school districts 8a 8b State of California 11--FiscalMatters--to
prevent handicapped children from being excluded from Reinibursement to Local Governments--State-mandated

school. States typically purport to guarantee all of their Costs--Special EducationSchools 4--School Districts

children the opportunity for a basic education. In California Financing Funds--Special Education Costs--Reimbursement

basic education is regarded as a fundamental right. All by State.

basic educational progranis are essentially affirnnative action The 1975 ainendinents to the federal Education of the

activities in the sense that educational agencies are required Handicapped Act 20 U.S.C. 1401 et seq. constituted a

to evaluate and accommodate the educational needs of the federal mandate with respect to the state. However even

children in their districts Section 504 does not pennit local though the state had no real choice in deciding whether

agencies to accoimnodate the educational needs of some to coinply with the act the act did not necessarily require

children while ignoring the needs of others due to their the state to impose all of the costs of implementation upon

handicapped condition. The statute imposes an obligation local school districts. To the extent the state impleinented

%iNr.ýff @ 2011 Tr1Cniso1 RElaterS. No CIaICn iC CEf.7t1ai US. Gftte1Y3C71e1. Works. 2
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the act by freely choosing to impose new programs or higher was to limit the taxing and spending powers of government.

levels of service upon local school districts the costs of such The taxing and spending powers of local agencies were to be

programs or higher levels of service are state mandated and frozen at existing levels with adjustments only for inflation

subject to subvention under Cal. Const. art. XIII B 6. and population growth. Since local agencies are subject to

Thus on remand of a proceeding by school districts to the having costs imposed upon them by other governmental

Commission on State Mandates for consideration of whether entities the scheme provides relief in that event. If the costs

-special-education-programs-constituted newprograms--or----are-imposed bythe federal-governmentor-the-courtsthenthe------higherlevels of service mandated by the state entitling the costs are not included in the local govenunents taxing and

districts to reimbursement the commission was required to spending limitations. If the costs are imposed by the state

focus on the costs incurred by local school districts and then the state must provide a subvention to reimburse the local

whether those costs were imposed by federal mandate or agency. Nothing in the scheme suggests that the concept of

by the states voluntary choice in its implementation of the a federal mandate should have different meanings depending

federal program. upon whether one is considering subvention or taxing and

spending limitations. Thus the criteria set forth in a California

9 State of California 11--Fiscal Matters--Reimbursement
Supreme Court case concerning whether costs mandated by

to Local Govermnents--Federally Mandated Costs.
the federal government are exempt from an agencys taxing

The constitutional subvention provision Cal. Const. art
and spending limits are applicable when subvention is the

XIII B 6 and the statutory provisions which preceded
issue.

it do not expressly say that the state is not required to

provide a subvention for costs imposed by a federal mandate. 12 State of California 11--FiscalMatters--Ratherthat conclusion follows from the plain language Reimbursement to Local Govermnents--State-mandated

of the subvention provisions themselves. The constitutional Costs--Special Education--Applicable Criteria in

provision requires state subvention when the Legislature or Detennining Whether Subvention Required.

any State agency mandates a new program or higher level In a proceeding for a writ of mandate to direct the

of service on local agencies. Likewise the earlier statutory Cominissionon State Mandates to set aside an administrative

provisions required subvention for new programs or higher decision by the State Board of Control the commissions

levels of service mandated by legislative act or executive predecessor in which the board found that all local special

regulation. When the federal goverrunent imposes costs on education costs were state mandated and thus subject to state

local agencies those costs are not mandated by the state reimbursement the trial court did not err in detennining

and thus would not require a state subvention. Instead such that the board failed to consider the issues under the

costs are exempt from local agencies taxing and spending appropriate criteria as set forth in a California Supreme

limitations. This should be true even though the state has Court case concerning whether costs mandated by the federal

adopted an implementing statute or regulation pursuant to the government are exempt from an agencys taxing and spending

federal mandate so long as the state had no true choice in limits. The board relied upon the cooperative federalism

the manner of implementation of the federal mandate. nature of the Education of the Handicapped Act 20 U.S.C.

1401 et seq. without any consideration of whether the act

10 Statutes 28--Construction--Language--Consistency
left the state any actual choice in the matter. It also relied on

of Meaning Throughout Statute.
litigation involving another state. However under the criteria

As a general rule and unless the context clearly requires

set forth in the Supreme Courts case the litigation in the other

otherwise it must be assumed that the meaning of a tenn or

state did not support the boards decision but in fact strongly

phrase is consistent throughout the entire act or constitutional
supported a contrary result.

article of which it is a part.

13 Courts 34--Decisions and Orders--Prospective and

11 State of California 11--Fiscal Matters--
Retroactive Decisions--Opinion Elucidating Existing Law.

Reimbursement to Local Govenunents--Federally Mandated
In a California Supreme Court case concerning whether costs

Costs Subvention.
mandated by the federal govenunent are exempt from an

Subvention principles are part of a more comprehensive
agencys taxing and spending limits the court elucidated and

political scheme. The basic purpose of the scheme as a whole
enforced existing law. Under such circumstances the rule

r. i/v .os .... e. v... _.. 10194
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of retrospective operation controls. Thus in a proceediiig special education prograins. After a lengthy administrative

for a writ Of mandate to direct the Coiiunission on State process the Board of Control rendered a decision finding

Mandates to set aside an adniinistrative decision by the State that all local special education costs were state mandated

Board of Control the coinmissions predecessor in which and subject to state reimbursemerit. That decision was then

the board found that all local special education costs were successfully challenged in the Sacraiiiento County Superior

state mandated and thus subject to state reimbursenient the Court. The superior court entered ajudgment by which it

trial court correctly applied the Supreme Court decision to the 1 issued a writ of adniinistrative mandate Code Civ. Proc.

litigation pending before it. 1094.5 directing the Comniission on State Mandates the

COUNSEL
successor to the Board of 1571 Control to set aside the

adininistrative decision and to reconsider the matter in light

of the Califoinia Su reme Courts intervenin decision in
Biddle Hamilton W. Craig Biddle Christian M. Keiner p g

and F. Richard Rudennan for Real Party in Interest Cross-
City of Sacramento v. State of Galiforvia 1990 50 Cal.3d

complainant and Appellant. 1570
51 266 Cal.Rptr. 139 785 P.2d 522 and 2 denied the

Breon ODonnell Miller Brown Dannis and Emi R.
Riverside County Superintendent of Schools petition for a

Uyehara as Amici Curiae on behalf of Real Party in Interest

writ of mandate Code Civ. Proc. 1085 which would have

Cross-complainant and Appellant.
directed the State Controller to issue a warrant in payment

of the claim. The Riverside County Superintendent of Public
No appearance for Real Party in Interest and Respondent.

Daniel E. Lungren Attorney General N. Eugene Hill
Schools appeals. We shall clarify the criteria to be applied by

Assistant Attorney General Cathy Christian and Marsha A.
ýe Commission on State Mandates on remand and affinn the

Bedwell Deputy Attorneys General and Daniel G. Stone for
judgment.

Plaintiff and Respondent.
I. The Parties

Gary D. Hori for Defendant Cross-defendant and

Respondent. This action was commenced in July 1987 by Jesse R. Huff

Richard J. Chivaro and Patricia A. Cruz for Cross-defendants then the Director of the California Departnient of Finance.

and Respondents.

SPARKS Acting P. J.

This appeal involves a decade-long battle over claims for

Huff petitioned for a writ of adininistrative mandate to set

aside the administrative decision which found all the special

education costs to be state mandated. On appeal Huff appears

as a respondent urging that we affirm the judgment.

subvention by two county superintendents of schools for
The Commission on State Mandates the Commission is

reinibursement for mandated special education programs.
the administrative agency which now has jurisdiction over

Section 6 of article XIII B of the California Constitution
local agency claims for reimbursement for state-mandated

directs with exceptions not relevant here that whenever
costs. Gov. Code 17525. In this respect the Commission

the Legislature or any State agency mandates a new prograin
is the successor to the Board of Control.. The Board of

or higher level of service on any local government the State
Control rendered the administrative decision which is at

shall provide a subvention of funds to reimburse such local
issue here. Since an appropriation for payment of these

govermnent for the costs of such program or increased level claims was not included in a local government claims bill

of service .. The issue on appeal is whether the special before January 1 1985 administrative jurisdiction over the

education prograins in question constituted new programs or
claims has been transferred from the Board of Control to the

higher levels of service mandated by the state eiititling the
Coinmission. Gov. Code 17630. The Conunission is the

school districts to reimbursement under section 6 of article
named defendant in the petition for a writ of administrative

XIII B of the California Constitution and related statutes for
mandate. In the trial court and on appeal the Coinniission

the cost of implementing them or whether these programs has appeared as the agency having administrative jurisdiction

were instead mandated by the federal governunent for which
over the claims but has not expressed a position on the merits

no reimbursement is due.
of the litigation.

The Santa Barbara County Superintendent of Schools and
The Santa Barbara County Superintendent of Schools

the Riverside County Superintendent of Schools each filed
hereafter Santa Barbara is a claiinant for state

claims with the Board of Control for state reimbursement
reimbursement of special education costs incurred in the

for alleged state-niandated costs incurred in connection with

itrmýFYt i ýE i Tflý.r115CT Reuters. ýf.1 Ctý11Y1t tý.

CII6Paý
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1979-1980 fiscal year. Santa Barbara is a real party in interest required to adopt procedures for receiving and hearing such

in the proceeding for administrative mandate. Santa Barbara claims. 2252. The first claim filed with respect to a statute

has not appealed from the judgment of the superior court and or regulation is considered a test claim or a claim of first

although a nominal respondent on appeal has not filed a brief impression. 2218 subd. a. The procedure requires an

in this court. evidentiary hearing where the claimant the Department of

Finance and any affected department or agency can present
-The-Riverside County Superintendent of Schools hereafter

_ evidence.__2252.-If-theboar-ddeter-mines-that-costs-ar-e--Riversiderepresents a consortium of school districts which
mandated then it must adopt parameters and guidelines for

joined together to provide special education programs to
the reimbursement of such claims. 2253.2. The claimant

handicapped students. Riverside seeks reimbursement for

special education costs incurred in the 1980-1981 fiscal year.

I57 Riverside is a real party in interest in the proceeding

for writ of administrative mandate. It filed a cross-petition for

a writ of mandate directing the Controller to pay its claim.

Riverside is the appellant in this appeal.

or the state is entitled to cominence an action in administrative

mandate pursuant to Code of Civil Procedure section 1094.5

to set aside a decision of the board on the grounds that the

boards decision is not supported by substantial evidence.

2253.5. I573

At least twice each calendar year the board is required

The State of Califomia and the State Treasurer are named
to report to the Legislature on the number of mandates

cross- defendants in Riversides cross-petition for a writ of
it has found and. the estiinated statewide costs of these

mandate. They joined with Huff in this litigation. The State
mandates. 2255 subd. a. In addition to the estimate of the

Controller is the officer charged with drawing warrants for
statewide costs for each mandate the report must also contain

the payment of moneys from the State Treasury upon a

the reasons for recominending reimbursement. 2255

lawful appropriation. Cal. Const. art. XVI 7. The State
subd. a. Immediately upon receipt of the report a local

Controller is a named defendant in Riversides petition for
govemment claims bill shall be introduced in the Legislature

a writ of mandate. In the trial court and on appeal the State
which when introduced must contain an appropriation

Controller expresses no opinion on the merits of Riversides
sufficient to pay for the estimated costs of the mandates.

reimbursement claim but asserts that the courts lack authority
2255 subd. a. In the event the Legislature deletes funding

in
for a mandate from the local govemment claims bill then it

to compel him to issue a warrant for payment of the claim

the absence of an appropriation for payment of the claim.
may take one of the following courses of action 1 include

a fmding that the legislation or regulation does not contain

In addition to the briefing by the parties on appeal we have a mandate 2 include a finding that the mandate is not

permitted a joint amici curiae brief to be filed in support reimbursable 3 find that a regulation contains a mandate

of Riverside by the Monterey County Office of Education and direct that the Office of Administrative Law repeal

the Monterey County Office of Education Special Education the regulation.4 include a finding that the legislation or

Local Planning Area and 21 local school districts. regulation contains a reimbursable mandate and direct that the

legislation or regulation not be enforced against local entities

II. Factual and Procedural Background until funds become available 5 include a finding that the

Legislature cannot determine whether there is a mandate
The Legislature has provided an administrative remedy for

and direct that the legislation or regulation shall remain in

the resolution of local agency claims for reimbursement
effect and be enforceable unless a court determines that the

for state mandates. In County of Contra Costa v. State of
legislation or regulation contains a reimbursable mandate in

California 1986 177 Cal.App.3d 62 222 Cal.Rptr. 750 at
which case the effectiveness of the legislation or regulation

pages 71 and 72 we described these procedures as follows
shall be suspended and it shall not be enforced against a

with footnotes deleted Section 2250 Revenue Taxation
local entity until funding becomes available or 6 include a

Code and those following it provide a hearing procedure
finding that the Legislature cannot determine whether there is

for the determination of claims by local govermnents. The
a reimbursable mandate and that the legislation or regulation

State Board of Control is required to hear and determine such
shall be suspended and shall not be enforced against a local

claims. 2250. For purposes of such hearings the board
entity until a court determines whether there is a reimbursable

consists of the members of the Board of Control provided for
mandate. 2255 subd. b. If ihe Legislature deletes

in part 4comrnencing with 13900 of division 3 of title 2
fanding for a mandate from a local govemment claims bill

of the Govemment Code together with two local govemment but does not follow one of the above courses of action or if
officials appointed by the Govemor. 2251. The board was

1
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a local entity believes that the action is not consistent with 1 the exteiision of eligibility to children younger and

article XIII B of the Constitution then the local entity may older than required by federal law 2 the establishinent of

coiTnnence a declaratory relief action in the Superior Court of procedures to search forand identify children with special

the County of Sacraniento to declare the mandate void and needs 3 assessment and evaluation 4 the preparation

enjoin its enforcement. 2255 subd. c. of Individual Education Plans IEPs 5 due process

hearings in placenient deterininations 6 substitute teachers

Effective January 1 1985 the Legislature has established and 7 staff development programs. Santa Barbara was

a new coimnission to consider and detennine claims based
claiming reimburseinent in excess of $520000 for the cost of

upon state mandates. This is known as the Coimnission on these services during the 1979- 1980 fiscal year. 1515

State Mandates and it consists of the Controller the Treasurer

the Director of Finance the Director of the Office of Planning Also during the administrative proceedings the focus of

and Research and a public meinber with experience in public federally mandated requirements shifted from section 504

finance appointed by the Governor and approved by the of the Rehabilitation Act to federal Public Law No. 94-142

Senate. Gov. Code 17525. Costs mandated by the state which ainended the Education of the Handicapped Act. 20

are defined as any increased costs which a local agency or U.S.C. 1401 et seq.2

school district is required to incur after July 1 1980 as a

result of any statute enacted after January 1 1975 or any The Board of Control adopted a decision denying Santa

executive order implementing any statute enacted on or after Barbaras claim. The board concluded that the Education

January 1 1975 which 1574 mandates a new program of the Handicapped Act resulted in costs mandated by the

or higher level of service of an existing program within the federal government that state special education requireinents

meaning of Section 6 of Article XIII B of the California exceed those of federal law but that the resulting mandate

Constitution. Gov. Code 17514. The procedures before is not reimbursable because the Legislature already provides

the Commission are similar to those which were followed funding for all Special Education Services through an

before the Board of Control. Gov. Code 17500 et seq. Any appropriation in the annual Budget Act.

claims which had not been included in a local government

claims bill prior to January 1 1985 were to be transferred
Santa Barbara sought judicial review by petition for a writ

to and considered by the commission. Gov. Code 17630
of administrative mandate. The superior court found the

Rev. Tax. Code 2239.
administrative record and the Board of Controls findings to

On October 31 1980 Santa Barbara filed a test claim with the
be inadequate. Judgment was rendered requiring the Board of

Board of Control seeking reiinburseinent for costs incurred
Control to set aside its decision and torehear the matter to

in the 1979-1980 fiscal year in connection with the provision
establish a proper record including findings. That judgment

of special education services as required by Statutes 1977
was not appealed.

chapter 1247 and Statutes 1980. chapter 797. Santa Barbara
On October 30 1981 Riverside filed a test claim for.

asserted that these acts should be considered an ongoing
reunburseinent of $474477 in special education costs

requirement of increased levels of service.
incurred in the 1980-1981 fiscal year. Riverside alleged that

SantaBarbaras initial claim was based upon the mandate
the costs were state mandated by chapter 797 of Statutes

contained in the two bills specified above which require
1980. The basis of Riversides claim was Education Code

school districts and county offices to provide full and formal
section 56760 a part of the state special education funding

due process procedures and hearings to pupils and parents
formula which according to Riverside mandates a 10% cap

regarding the special education assessment placement and on ratio of students served by special education and within

the appropriate education of the child. Santa Barbara that 10% mandates the ratio of students to be served by

asserted that state requirenients exceeded those of federal law
certain services. Riverside explained that chapter 797 of

as reflected in section 504 of the Rehabilitation Act of 1973
Statutes 1980 was enacted as urgency legislation effective

July28 1980 and that at that time it was already locked into

29 U.S.C. 794.1 Santa Barbaras initial claim was for
providing special education services to more than 13 percent

$10500 in state-mandated costs for the 1979-1980 fiscal year.
of its students in accordance with prior state law and funding

During the administrative proceedings Santa Barbara fonnulae.3

amended its claim to reflect the following state-mandated

activities alleged to be in excess of federal requirements

F- 2011 FziotYiin ReuterS. No CiairTl t CriC 3riiýl US. ý.ý7výfittrýeTýý. Work
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petitioned for a writ of mandate directing the state the

The Riverside claim like Santa Barbaras evolved over Controller and the Treasurer to issue a warrant in payment of
time with increases in the amount of reimbursement sought.

its claim for the 1980-1981 fiscal year.

Eventually the Board of 157i Control denied Riversides

claim for the same reasons the Santa Barbara claim was The superior court concluded that the Board of Control did

denied. Riverside sought review by petition for a writ of not apply the appropriate standard in determining whether

administrative mandate. In its decision the superior court any portion of local special education costs are incurred-- ------- -- --- -- ----acceptedthe bordsooncIusions that the Education of th-e pursuant-to a federal mandate. The court found that the

Handicapped Act constitutes a federal mandate and that state definition of a federal mandate set forth by the Supreme

requirements exceed those of the federal mandate. However Court in City of Sacramento v. State of California supra

the court disagreed with the board that any appropriation 50 Cal.3d 51 marked a departure from the narrower no

in the state act necessarily satisfies the states subvention discretion test of this courts earlier decision in City of

obligation. The court concluded that the Board of Control Sacramento v. State of California 1984 156 Cal.App.3d 182

had failed to consider whether the state had fully reimbursed 203 Cal.Rptr. 258. It further found that the standard set forth

local districts for the state-mandated costs which were in in the high courts decision in City of Sacramento is to be

excess of the federal mandate and the matter was remanded applied retroactively. Accordingly the superior court issued

for consideration of that question. That judginent was not a peremptory writ of mandate directing the Commission on

appealed. State Mandates to set aside the decision of the Board of

Control to reconsider the claims in light of the decision in

On return to the Board of Control the Santa Barbara claim
City ofSacramento v. StateofCalifornia supra 50 Ca1.3d51

and the Riverside claim were consolidated. The Board of and to ascertain whether certain costs arising from Chapter
Control adopted a decision holding that all special education 797/80 and Chapter 1247/77 are federally mandated and if so
costs under Statutes 1977 chapter 1247 and Statutes 1980 the extent if any to which the state-mandated costs exceed

chapter 797 are state-mandated costs subject to subvention. the federal mandate. Riversides cross-petition for a writ of

The board reasoned that the federal Education of the
mandate was denied. This appeal followed.

Handicapped Act is a discretionary program and that section

504 of the Rehabilitation Act does not require school districts III. Principles ofSuB.vention

to implement any programs in response to federal law and

therefore special education programs are optional in the 1 Subvention generally means a grant of financial aid or

absence of a state mandate. assistance or a subsidy. See Websters Third New Internat.

Dict. 1971 p. 2281. As used in connection withstate-Theclaimants were directed to draft and the Board of Control mandated costs the basic legal requirements of subvention

adopted parameters and guidelines for reimbursement of can be easily stated it is in the application of the rule that

special education costs. The board submitted a report to difficulties arise.

the Legislature estimating that the total statewide cost of

reiinbursement for the 1980-1981 through 1985-1986 fiscal Essentially the constitutional rule of state subvention

years would be in excess of $2 billion. Riversides claim provides that the state is required to pay for any new

for reimbursement for the 1980-1981 fiscal year was now in governmental prograins or for higher levels of service under

excess of $7 milliori. Proposed legislation which would have existing programs that it imposes upon local governmental

appropriated fiunds for reimbursement of special education agencies. CountyofLosAngeles v. State ofCalifornia 1987

costs during the 1980-1981 through 1985- 1986 fiscal years
43 Cal.3d 46 56 233 Cal.Rptr. 38 729 P.2d 202. This

failed to pass in the Legislature. Sen. Bill No. 1082 does not mean that the state is required to reimburse local

1985-1986 Reg. Sess.. A separate bill which would have agencies for any incidental cost that may result from the

appropriated funds to reimburse Riverside 1577 for its
enactment of a state law rather the subvention requirement

1980-1981 claim also failed to
pass. Sen. Bill No. 238

is restricted to govermnental services which the local agency

1987-1988 Reg. Sess..
is required by xI578 state law to provide to its residents.

CityofSacramento v. State ofCalifornia supra 50 Ca1.3dat

At this point Huff as Director of the Department of Finance p. 70. The subvention requirement is intended to prevent the

brought an action in administrative mandate seeking to set state from transferring the costs of government from itself to

aside the decision of the Board of Control. Riverside cross- local agencies. Id. atp. 68. Reimbursement is required when

ý 2 y 1
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the state freely chooses to iinpose on local agencies any 1976 18 Ca1.3d 728 736- 737 135 Cal.Rptr. 345 557 P.2d

peculiailygovernmental cost which they were not previously 929.
6

required to absorb. Id. at p. 70 italics in original.

The provisions of Senate Bill No. 90 were amended and

The requireinent of subvention for state-inandated costs had
refined in legislation enacted the following year. Stats.

its genesis in the Property Tax Relief Act of 1972 which 1973 ch. 358. Revenue and Taxation Code section 2231

is also known as SB 90 Senate Bill No. 90. City of subdivision a was enacted to require the state to reiniburse

Sacramento v. State ofCal fornia supra 156 Cal.App.3d atp. local agencies including school districts for the full costs

188. That act established limitations upori the power of local
of new programs or increased levels of service mandated by

governinents to levy taxes and concoinitantly prevented the
me.Legislature after January 1 1973. Local agencies except

state from iniposing the cost of new programs or higher levels school districts were also entitled to reimbursement for costs

of service upon local governments Ibid. The Legislature mandated by executive regulation after January 1 1973. Rev.

declareds It is the intent in establishing the tax rate limits Tax. Code 2231 subd. d added by Stats. 1973 ch.

in this chapter to establish limits that will be flexible enough 358 3 p.
783 1580 and repealed by Stats. 1986 ch. 879

to allow local goverrnnents to cOntinue to provide existing 23 p. 3045. In subsequent years legislation was enacted

prograiiis thatwill be finn enough to insure that the property to entitle school districts to subvention for state-mandated

tax relief provided by the Legislature will be long lasting costs imposed by legislative acts after January 1 1973 or

and that will afford the voters in each local governinent by executive regulation after January 1 1978. Rev. Tax.

jurisdiction a more active role in the fiscal affairs of such Code fonner 2207.5 added by Stats. 1977 ch. 1135

jurisdictions. Rev. Tax. Code fonner 2162 Stats. 1972 5 p.
3646 and ainended by Stats. 1980 ch. 1256 5 pp.

ch. 1406 14.7 p. 2961.
4 The act provided that the state 4248-4249.

would pay each county city and county city and special

district the suins which were sufficient to cover the total cost
In.the 1973 legislation Revenue and Taxation Code section

of new state-mandated costs. See Rev. Tax. Code fonner 2271 was enacted to provide among other things A local

2164.3 Stats. 1972 ch. 1406 14.7 pp. 2962-2963. New agency may levy or have. levied on its behalf a rate

statemandated costs would arise fiom legislative action or
in addition to the maximum property tax rate established

executive regulation after January 1 1973 which mandated pursuant to this chapter conunencnig with Section 2201

a new program or higher level of service under an existing
to pay costs mandated by the federal government or costs

mandated program. Ibid.
mandated by the courts or costs mandated by initiative

enactment which are not funded by federal or state

2See fn. 5. Senate Bill No. 90 did not specifically govermnent. 3 In this respect costs mandated by the federal

include school districts in the group of agencies entitled govenunent are exempt from an agencys taxing and spending

to reimbursement for state-mandated costs. 5Rev. Tax.
limits. City of Sacramento v. State of California supra 50

Code former 2164.3 Stats. 1972 ch. 1406. 14.7
Ca1.3d at p. 71 fn. 17.

pp. 2962-2963. In fact at that time methods of financing
At the November 6 1979 General Election the voters added

education in this state were 1579 undergoing fixndamental
article XIII B to the state Constitution by enacting Proposition

refonnation as the result of the litigation in Seriano v Priest
4. That article imposes spending limits on the state and all

1971 5 Ca13d 584 96 Ca1.Rptr. 601 487 P.2d 1241 41
local govenunents. For purposes of article XIII B the tenn

A.L.R.3d 1187. At the time of the Serýýano decision local
local govennnent includes school districts. Cal. Const. art.

propeitytaxes were the primary source of school revenue. Id.
XIII B 8 subd. d. The measure accomplishes its purpose

at p. 592. In Serrano the California Supreme Court held that

by limiting a govennnental entitys annual appropriations to

education is a fundaniental interest that wealth is a suspect
the prior years appropriations limit adjusted for changes in

classification and that an educational system which produces
the cost of living and population growth except as otherwise

disparities of opportunity based upon district wealth would

violate principles of equal protection. Id. at pp. 614-615 provided in the article. Cal. Const. art. XIII B 1.
ý

619. A major portion of Senate Bill No. 90 constituted new The appropriations subject to limitation do not include

formulae for state and local contributions to education in a
among other things Appropriations required to comply with

legislative response to the decision in Serrano. Stats. 1972
mandates of the courts or the federal government which

ch. 1406 1.5-2.74 pp. 2931-2953. See Serrano v. Priest
without discretion require an expenditure for additional

to .ýrýclirýýa
sS c.ýavýrrjrrfarlt ýcýýks. ýAe8i 10 11 Erioýýsarý Reuters Ns.
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services or which unavoidably make the provision of existing local governinent with no discretion as to altematives. 156
services more costly. Cal. Const. art. XIII B 9 subd. b. Cal.App.3d at p. 198.

Like its statutory predecessor the constitutional initiative 8
In its City of Sacramento opinion the Califomia Supreme

measure includes a provision designed to preclude the state Court rejected this courts earlier formulation. In doing so the

from shifting to local agencies the fmancial responsibility for
high court noted that the vast bulk of cost-producing federal

providing public services in view of these restrictions on the

influence_on-state_andlocalgovermnent-is-byinducement--------taxingand spending power of the local entities. Lucia Mar
or incentive rather than direct compulsion. 50 Cal.3d at p.

Unified School Dist. v. Honig 1988 44 Cal.3d 830 835-836
73. However certain regulatory standards imposed by the

244 Ca1.Rptr. 677 750 P.2d 318. Section 6 of article XIII B
federal government r1582 under cooperative federalism

of the state Constitution provides Whenever the Legislature schemes are coercive on the states and localities in every
or any State agency mandates a new program or higher

practical sense. Id. at pp. 73-74. The test for deteiniining
level of service on any local government the I581 State whether there is a federal mandate is whether compliance with
shall provide a subvention of funds to reimburse such local

federal standards is a matter of true choice that is whether
government for the costs of such program or increased level of

participation in the federal program is truly voluntary. Id.
service except that the Legislature may but need not provide

at p. 76. The court went on to say Given the variety of
such subvention of funds for the following mandates a

cooperative federal-state-local programs we here attempt no
Legislative mandates requested by the local agency affected final test for mandatory versus optional compliance withb Legislation defining a new crime or changing an

federal law. A deteiniination in each.case must depend on
existing definition of a crime or c Legislative mandates such factors as the nature and purpose of the federal program
enacted prior to January 1 1975 or executive orders or whether its design suggests an intent to coerce when state

regulations initially implementing legislation enacted prior to and/or localparticipationbegan the penalties if any assessed
January 1 1975.

for withdrawal or refusal to participate or comply and any

other legal and practical consequences of nonparticipationAlthough article XIII B of the state Constitution re uiresq
li li hd Ib dt rawa. i -subvention for state mandates enacted after January 1 1975

noncompance or w

the article had an effective date of July 1 1980. Cal. IV. Special Education
Const. art. XIII B 10. 4 Accordingly under the

constitutional provision a local agency may seek subvention The issues in this case carinot be resolved by consideration of

for costs imposed by legislation after January 1 1975 but a particular federal act in isolation. Rather reference inust be

reimbursement is limited to costs incurred after July 1 made to the historical and legal setting of which the particular

1980. City of Sacramento v. State of California supra act is a part. Our consideration begins in the early 1970s.

156 Cal.App.3d at pp. 190-193. Reimbursement for costs

incurred before July 1 1980 must be obtained if at all
In considering the 1975 amendments to the Education of the

under controlling statutory law. See 68 Ops.Cal.Atty.Gen. Handicapped Act Congress referred to a series of landinark

244 1985. court cases emanating from 36 jurisdictions which had

established the right to an equal educational opportunity for

The constitutional subvention provision like the statutory handicapped children. See Smith v. Robinson 1984 468

scheme before it requires state reimbursement whenever the U.S. 992 1010 82 L.Ed.2d 746 763 104 S.Ct. 3457. Two
Legislature or any State agency mandates a new program federal district court cases Pennsylvania Assn Retd Child.

or higher level of service. Cal. Const. art. XIII B 6 v. Commonwealth ofPa. E.D.Pa. 1972 343 F.Supp. 279 see
Accordingly it has been held that state subvention is not also Pennsylvania Assn Retard. Child. v. Commonwealth of

required when the federal government imposes new costs on Pa. E.D.Pa. 1971 334 F.Supp. 1257 and Mills v. Board of

local governments. CityofSacramento v..State ofCalifornia Education ofDistrict ofColumbia D.D.C. 1972 348 F.Supp.

supra 156 Cal.App.3d at p. 188 see also Carmel Valley Fire 866 were the most prominent of these judicial decisions. See
Protection Dist. v. State of California 1987 190 Ca1.App.3d HendrickHudson Dist. Bd ofEd. v. Rowley 1982 458 U.S.

521 543 234 Cal.Rptr. 795. In our City of Sacramento 176 180 fn. 2 73 L.Ed.2d 690 695 102 S.Ct. 3034.
decision this court held that a federal program in which the

state participates is not a federal mandate regardless of the
In the Pennsylvania case an association and the parents

incentives for participation unless the program leaves state or
of certain retarded children brought a class action against
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the conunonwealth and local school districts in the

coimnonwealth challenging the exclusion of retarded
In the usual course of events the development of principles

children from programs of education and training in the public
of equal protection and due process as applied to special

schools. PennsylvaniaAssn Retd. Child. v. Commonwealth education which had just commenced in the early 1970s

ofPa. supra 343 F.Supp. at p. 282. The matter was assigned
with the authorities represented by the Pennsylvania and Mills

to a three- judge panel which heard evidence on the plaintiffs
cases would have been fully expounded through appellate

due process and equal protection claiins. Id. at p. 285. The processes. However the necessity of judicial development

parties tlien agreed to resolve the litigation by means of a
was truncated by congressional action. In the Rehabilitation

consent 1583 judginent. Ibid. The consent agreeinent
Act of 1973 section 504 Congress provided No otherwise

required the defendants to locate and evaluate all children in qualified handicapped individual in the United States as

need of special education services to reevaluate placeinent
defined in section 7067 now 7068 of this title 1584

decisions periodically and to accord due process hearings to
shall solely by reason of his handicap be excluded from the

parents who are dissatisfied with placement decisions Id. at participation in be denied the benefits of or be subjected

pp. 303-306. It required the defendants to provide a free
to discrimination under any prograni or activity receiving

public prograin of education and training appropriate to the
Federal financial assistance .. 29 U.S.C. 794 Pub.L.

childs capacity. Id. at p. 285 italics deleted. No. 93- 112 tit. V 504 Sept. 26 1973 87 Stat. 394.
9

In view of the consent agreement the district court was Since federal assistance to education is pervasive see e.g.

not required to resolve the plaintiffs equal protection and Ed. Code 12000-12405 49540 et seq. 92140 et seq.

due process contentions. Rather it was sufficient for the section 504 was applicable to virtually all public educational

court to find that the suit was not collusive and that the programs in this and other states.

plaintiffs claims were colorable. The court found Far from

an indication of collusion however the Coininonwealths
The Deparhnent of Health Education and Welfare

willingness to settle this dispute reflects an intelligent
HEW proniulgated reatlations to ensure compliance with

response to overwhelming evidence against its position. section 504 by educational agencies.
10

The regulations

Pennsylvania Assn Retd. Child. v. Commonlvealth of Pa. required local educational agencies to locate and evaluate

supra 343 F.Supp. at p. 291. The court said that it was handicapped children in order to provide appropriate

convinced the due process and equal protection claims were educational opportunities and to provide administrative

colorable. Id. at pp. 295-296. hearing procedures in order to resolve disputes. The

federal courts concluded that section 504 was essentially a

In the Mills case an action was brought on behalf of codification of the equal protection rights of citizens with

a nuinber of school-age children with exceptional needs
disabilities. See Haldei-man v. Pennhurst State School

who were excluded from the Washington D.C. public Hospital E.D.Pa. 1978 446 F.Supp. 1295 1323. Courts

school system. Mills v. Board of Education of District
also held that section 504 embraced a private cause of

of Columbia supra 348 F.Supp. at p. 868. The district action to enforce its requireinents. Sherry v. New York

court concluded that equal protection entitled the children
State Ed. Dept. W.D.N.Y. 1979 479 F.Supp. 1328 1334

to a public-supported education appropriate to their needs Doe v.
Marshall S.D.Tex. 1978 459 F.Supp. 1190 1192.

and that due process required a hearing with respect to
It was further held that section 504 imposed upon school

classification decisions. Id. at pp. 874-875. The court said districts and other public educational agencies the duty of

If sufficient funds are not available to finance all of the analyzing individually the needs of each handicapped student

services and progratns that are needed and desirable in the and devising a prograin which will enable each individual

systein then the available funds inust be expended equitably handicapped student to receive an appropriate free public

in such manner that no child is entirely excluded from a education. The failure to perform this analysis and structure

publicly supported education consistent with his needs and a prograin suited to the needs of each haudicapped child

ability to benefit therefrom. The inadequacies of the District
constitutes discrimination against that child and a failure

of Colunibia Public School Systein whether occasioned by to provide an appropriate free ý1585 public education

insufficient funding or administrative inefficiency certainly for the handicapped child. Doe v. Marshall supra 459

cannot be permitted to bear more heavily on the exceptional F.Supp. at p. 1191. See also David H. v. Spring Branch

or handicapped child than on the normal child. Id. at p. 876. Independent School Dist. S.D.Tex. 1983 569 F.Supp. 1324

ENýmBf 2011 Thomson R US Covernmeni.
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1334 Halderman v. Pennhurst State School Hospital local agencies to accoinniodate the educational needs of soriie

supra 446 F.Supp. at p. 1323. children while ignoring the needs of others due to their

5 Throughout these proceedings Riverside relying upon handicapped condition. Compare Lau v. Nichols 1974 414

the decision in Southeastern Community College v. Davis U.S. 563 39 L.Ed.2d 1 94 S.Ct. 786 which required the San

supra 442 U.S. 397 60 L.Ed.2d 980 has contended that Francisco Unified School District to take affirmative steps

section 504 cannot be considered a federal mandate because to accommodate the needs of non-English speaking students

----it does-not-obligatelocal-schooldistricts-to-take-anyaction_-undergection601-of-the-Ci-vilRightsAct-of1964.--------to
accommodate the needs of handicapped children so long Riversides view of section 504 is inconsistent with

as they are not excluded from school. That assertion is not congressional intent in enacting it. The congressional record

correct. makes it clear that section 504 was perceived to be necessary

not to combat affirmative animus but to cure societys
In the Southeastern Community College case a prospective

benign neglect of the handicapped. The record is replete

student with a serious hearing disability sought to be admitted
with references to discrimination in the form of the denial

to a postsecondary educational program to be trained as a
of special educational assistance to handicapped children. In

registered nurse. As a result of her disability the student
Alexander v. Choate supra 469 U.S. at pages 295 to 297

could not have coinpleted the academic requirements of
83 L.Ed.2d at pages 668- 669 the Supreme Court took

the program and could not have attended patients without
note of these comments in concluding that a violation of

full-time personal supervision. She sought to require the
section 504 need not be proven by evidence of purposeful or

school to waive the academic requirements including an
intentional discrimination. With respect to the Southeastern

essential clinical program which she could not complete
Community College v. Davis supra 442 U.S. 397 case

and to otherwise provide full-time personal supervision. That
the high court said The balance struck in Davis requires

demand the Supreme Court held was beyond the scope of
that an otherwise qualified handicapped individual must

section 504 which did not require the school to modify its
be provided with meaningful access to the benefit that

program affirmatively and substantially. 442 U.S. at pp. the grantee offers. The benefit itself of course cannot be
409-410 60 L.Ed.2d at pp. 990- 991. defined in a way that effectively denies otherwise qualified

The Southeastern Community College decision is inapposite.
handicapped individuals the meaningful access to which

States typically do not guarantee their citizens that they
they are entitled to assure meaningful access reasonable

will be admitted to and allowed to complete specialized

accommodations in the grantees program or benefit mayhave

to be made. .. Alexander v. Choate supra 469 U.S. at p.
postsecondary educational programs. State educational

institutions often impose stringent adznittance and coinpletion

301 83 L.Ed.2d at p. 672 fn. oinitted.

requirements for such programs in higher education. In the Federal appellate courts have rejected the argtnnent that the

Southeastern Community College case the Supreme Court
Southeastern Community College case means that pursuant

siinply held that an institution of higher education need not
to section 504 local educational agencies need do nothing

lower or effect substantial modifications of its standards in
affirmative to accoininodate the needs of handicapped

order to accominodate a handicapped person. 442 U.S. at p. children. N. M. Assn for Retarded Citizens v. State of
413 60 L.Ed.2d at pp. 992-993. The court did not hold that

N. M supra 678 F.2d at pp. 852-853 Tatro v. State of
a primary or secondary educational agency need do nothing Texas 5th Cir. 1980 625 F.2d 557 564 63 A.L.R. Fed.

to accommodate the needs of handicapped children. See
11

Alexander v. Choate 1985 469 U.S. 287 301 83 L.Ed.2d
844. We are satisfied that section 504 does impose an

661 672 105 S.Ct. 712.
obligation upon local school districts to accormnodate the

needs of handicapped children. However as was the case

States typically do purport to guarantee all of their children with constitutional principles full judicial development of

the opportunity for a basic education. In fact in this state
section 504 as it relates to special education in elementary

basic education is regarded as a fundamental right. Serrano v.
and secondary school districts was truncated by congressional

Priest supra 18 Cal.3d at pp. 765-766. All basic educational action. ad 587

programs are essentially affirmative action activities in the

sense that educational agencies are required to evaluate and
In 1974 Congress became dissatisfied with the progress

accommodate 1586 the educational needs of the children
under earlier efforts to stimulate the states to accommodate

the educational needs of handicapped children. Hendrick
in their districts. Section 504 would not appear to permit

Hudson Dist. Bd. of Ed. v. Rowley supra 458 U.S. at

D i ýjý ýw. ý
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p. 180 73 L.Ed.2d at p. 695. These. earlier efforts had handicapped children in order to assure equal protection of

included a 1966 amendment to the Elementary and Secondary the law. 20 U.S.C. fonner 1400b8 9.13
Education Act of 1965 and the 1970 version of the Education

of the Handicapped Act. Ibid. The priot acts had been It is also apparent that Congress intended the act to achieve

grant programs that did not contain specific guidelines for a nationwide application It is the purpose of this chapter to

states use of grant funds. Ibid. In 1974 Congress greatly assure that all handicapped children have available to them

increased federal funding for education of the handicapped within the timeperiods specified in section 14122B of this

and siniultaneously required recipient states to adopt a goal title a fiee appropriate public education which eniphasizes

ofproviding fiill educational opporthmities to all handicapped special education and related services designed to meet their

children. Ibid. 73 L.Ed.2d at pp. 695-696 The following unique needs to assure that the rights of handicapped children

year Congress amended the Education of the Handicapped and their parents or guardians are protected to assist States

Act by enacting the Education for All Handicapped Children and localities to provide for the education of all handicapped

Act of 1975. Ibid. 73 L.Ed.2d at p. 696. children and to assess and assure the effectiveness of efforts

to educate handicapped children. 20 U.S.C. fornier

Since the 1975 ainendnient the Education of the 1400c.
Handicapped Act has required recipient states to demonstrate

a policy that assures all handicapped children the riglit to a In order to gain state and local acceptance of its substantive

free appropriate education. 20 U.S.C. 14121. 6 The provisions the Education of the Handicapped Act eniploys

act is not merely a funding statute rather it establishes an acooperative federalism scheme which has also been

enforceable substantive right to a free appropriate public referred to as the carrot and sticlc approach. See City

education in recipient states. Srnith v. Robinson supra 468 of Sacramento v. State of Calfornia supra .5 Cal.3d at

U.S. at p. 1010 82 L.Ed.2d at p. 764. To accoinplish pp. 73-74 City of Sacramento v. State of California supra

this purpose the act incorporates the major substantive and 156 Cal.App.3d at p. 195. As an incentive Congress made

procedural requirements of the right to education cases substantial federal financial assistance available to states and

which were so proininent in the congressional consideration local educational agencies that would agree to adhere to the

of the measure. HendriclcHudsonDist. Bd. ofEd. v. Rowley substantive and procedural tenns of the act. 20 U.S.C.

supra 458 U.S. at p. 194 73 L.Ed.2d at p. 704. The 14111412. For example the administrative record indicates

substantive requirements of the act have been interpreted in that for fiscal year 1979-1980 the base year for Santa

a manner which is strikingly similar to the requirements Barbaras claim California received $71.2 million in federal

of section 504 of the Rehabilitation Act of 1973. Smith v. assistance and during fiscal year 1980-1981 the base year

Robinson supra 468 U.S. at pp. 1016-1017 82 L.Ed.2d for Riversides claim California received $79.7 million. We

at p. 768. The Supreme Court has noted that Congress cannot say that such assistance on an ongoing basis is trivial

intended the act to establish a basic floor of opportunity or insubstantial.

that would bring into coinpliance all school districts with

the constitutional right to equal protection with respect to
Contrary to Riversides arginnent federal financial assistance

handicapped children. Hendrick Hudson Dist. Bd ofEd. was not the only incentive for a state to coinply with the

v. RowleY suPra 458 U.S. at p200 73 L.Ed.2d at p708 Education of the Handicapped Act. 7 Corigress intended

12
the act to serve as a means by which state and 1589

citing the House of Representatives Report.
local educational agencies could fulfill their obligations

It is demonstrably manifest that in the view of Congress
under the equal protection and due process provisions of

the substantive requireinents of the 1975 ainendinent to
the Constitution and under section 504 of the Rehabilitation

the Education of the Handicapped Act were cominensurate
Act of 1973. Accordingly where it is applicable the act

with the constitutional obligations of state and local xI588 supersedes claims under the Civil Rights Act 42 U.S.C.

educational agencies. Congress found that State and 1983 and section 504 of the Rehabilitation Act of 1973 and

local educational agencies have a responsibility to provide
the administrative reinedies provided by the act constitute the

education for all handicapped children but present financial
exclusive remedy of handicapped children and their parents

resources are inadequate to meet the special educational or other representatives. Sinith v. Robinson supra 468 U.S.

needs of handicapped children and it is in the national at pp. 1009 1013 1019 82 L.Ed.2d at pp. 763 766 769.
14

interest that the Federal Govenunent assist State and local

efforts to provide programs to meet the educational needs of

Kt i-% 2011 Thomson @nE.3Lite3f3. No dlldt tC

.1f1iICýiýýý.ý.wi

ý.ýýVe.ITTIerIý. ý.%ýiCý.3..S



Hayes v. Commissicsn on State Mandates 11 Cal.App.4th 1564 1992

15 Cal.Rptr.2d 547 79 Ed. Law Rep. 924

Received

July 29 2011

commission on

state mandates

state and its local school districts were in violation of that

As a result of the exclusive nature of the Education of the
section by failing to provide a free appropriate education to

Handicapped Act dissatisfied parties in recipient states must
handicapped children within their territories. 495 F. Supp. at

.exhaus their administrative remedies under the act before
pp 398-399.

resorting to judicial intervention. Smith v. Robinson supra

468 U.S. at p. 1011 82 L.Ed.2d at p. 764. This gives After the district court entered an injunctive order designed

local agencies the first opportunity and the primary authority to compel compliance with section 504 the matter was

to determine appropriate placement and to resolve disputes. appealed. N. M. Assn for Retarded Citizens v. State of N.

Ibid. If a party is dissatisfied with the final result of the M supra 678 F.2d 847. The court of appeals rejected

administrative process then he or she is entitled to seek the defendants arguments that the plaintiffs were required

judicial review in a state or federal court. 20 U.S.C. 1415e to exhaust state administrative remedies before bringing

2. In such a proceeding the court independently reviews their action and that the district court should have applied

the evidence but its role is restricted to that of review of the the doctrine of primary jurisdiction to defer ruling until

local decision and the court is not free to substitute its view the Office of Civil Rights could coinplete its investigation

of sound educational policy for that of the local authority. into the charges. Id. at pp. 850-851. The court also

Hendrick Hudson Dist. Bd. ofEd. v. Rowley supra 458 U.S. rejected the defendants arguments that section 504 does not

at pp. 206-207 73 L.Ed.2d at p. 712. And since the act require them to take action to accommodate the needs of

provides the exclusive remedy for addressing a handicapped handicapped children and that proof of disparate treatment

childs.right to an appropriate education where the act applies is essential to a violation of section 504. 678 F.2d at p.

a party cannot pursue a cause of action for constitutional 854. The court found sufficient evidence in the record to

violations either directly or under the Civil Rights Act 42 establish discrimination against handicapped children within

U.S.C. 1983 nor can a party proceed under section 504 the meaning of section 504. 678 F.2d at p 854. However the

of the Rehabilitation Act of 1973. Smith v. Robinson supra reviewing court concluded that the district court had applied

468 U.S. at pp. 1013 1020 82 L.Ed.2d at pp. 766 770. an erroneous standard in reaching its decision and the matter

was remanded for fitrther proceedings. Id. at p. 855.
Congresss intention to give the Education of the Handicapped

Act nationwide application was successful. By the time of On July 19 1984 during the proceedings before the Board

the decision in Hendrick Hudson Dist. Bd. of Ed. v. Rowley of Control a representative of the Department of Education

supra all states except New Mexico had become recipients testified that New Mexico has since implemented a program
under the act. 458 U.S. at pp. 183-184 73 L.Ed.2d at p.

of special education under the Education of the Handicapped

698. It is important at this point in our discussion to consider Act. We have no doubt that after the litigation we have

the experience of New Mexico both because the Board of just recounted New Mexico saw the handwriting on the

Control relied upon that states failure to adopt the Education wall and realized that it could either establish a program
of the Handicapped Act as proof that the act is not federally of special education with federal financial assistance under

mandated and because it illustrates the consequences of a the Education of the Handicapped Act or be compelled

failure to adopt the act. 1590 through litigation to accoinmodate the educational needs of

handicapped 1591 children without federal assistance and
InN. M. Assnfor Retarded Citizens v. State ofN. M. D.N.M. at the risk of losing other forms of federal financial aid. In

1980 495 F.Supp. 391 a class action was brought against
any event with the capitulation of New Mexico the Education

New Mexico and its local school districts based upon the
of the Handicapped Act achieved the nationwide application

alleged failure to provide a free appropriate public education
intended by Congress. 20 U.S.C. 1400c.

to handicapped children. The plaintiffs causes of action

asserting constitutional violations were severed and stayed Califomias experience with special education in the time

pending resolution of the federal statutory causes of action. period leading up to the adoption of the Education of the

Id. at p. 393. The district court concluded that the plaintiffs Handicapped Act is examined as a case study in Kirp et al.

could not proceed with claims under the Education of the Legal Reform of Special Education Empirical Studies and

Handicapped Act because the state had not adopted that act Procedural Proposals 1974 62 Cal.L.Rev. 40 at pages 96

and without more that was a govemmental decision within through 115. As this study reflects during this period the

the states power. Id. at p. 394.1 The court then considered state and local school distr-icts were struggling to create a

the cause of action under section 504 and found that both the program to accommodate adequately the educational needs
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of the handicapped. Id. at pp. 97-110. Individuals and education for handicapped children. 5 In enacting the

organized groups such as the California Association for the 1975 amendments to the Educationof the Handicapped Act

Retarded and the California Association for Neurologically Congress did not intend to require state and local educational

Handicapped Children were exerting pressure through agencies to do anything more than the Constitution already

political and other means at every level of the educational required of them. The act was intended to provide a means by

system. Ibid. Litigation was becoming so prevalerit that the which educational agencies could fiilfill their constitutional

authors noted Fear of litigation over classification practices responsibilities and to provide substantial federal financial

prompted by the increasing number of laWsuits is pervasive assistance for states that would agree to do so.

in California. Id. at p. 106 fn. 295.
16

8a Under these circuinstances we have no doubt that

In the early 1970s the state Deparfinent of Education began
enactment of the 1975 amendinents to the Education of the

working with local school officials and university experts
Handicapped Act constituted a federal inandate under the

to design aCalifornia 1Vlaster Plan for Special Education. criteria set forth in City of Sacramento v. State of California

Kirp et al. LegallZeform of Special Education Emmpirical
supra 50 Cal.3d at page 76. The remaining question is

Studies and Procedural Proposals supra 62 Cal.L.Rev.
whether the states participation in the federal program

at p. 111. In 1974 the Legislature enacted legislation to
was a matter of true choice or was truly voluntary.

give tlie Superintendent of Public Instruction the authority
The alternatives were to participate in the federal program

to iiiiplement and administer a pilot program pursuant to a
and obtain federal financial assistance and the procedural

master plan adopted by State Board of Education in order to

deterinine whether services under such a plan would better

meet the needs of children with exceptional needs Stats.

1974 ch. 1532 1 p. 3441 enacting Ed. Code 7001.In

1977 the Legislature acted to further implement the master

protections accorded by the act or to decline to participate

and face a barrage of litigation with no real defense and

ultimately be compelled to accommodate the educational

needs of handicapped children in any event. We conclude

that so far as the state is concerned tlie Education of the

plan. Stats. 1977 ch. 1247 especially 10 pp. 4236-4237 Handicapped Act constitutes a federal mandate.

enacting Ed. Code 56301. In 1980 the Legislature enacted
V. Subvention for Special Education

urgency legislation revising our special education laws with

the express intent of complying with the 1975 amendments to Our conclusion that the Education of the Handicapped Act is

the Education of the Handicapped Act. Stats. 1980 ch. 797
a federal mandate with respect to the state marks the starting

especially 9 pp. 2411-2412 enacting Ed. Code 56000.
point rather than the end of the consideration which will

be required to resolve the Santa Barbara and Riverside test

As this history demonstrates in detennining whether to

claims. In City of Sacramento v State of California supra 50
adopt the requirenients of the Education of the Handicapped

Cal.3d at pages 66 through 70 the California Supreme Court
Act as amended in 1975 our r1592 Legislature was

concluded that the costs at issue in that case unemployinent
faced with the following circwnstances 1 In the Serrano

insiuance premiums were not subject to state subvention

litigation our Supreme Court had declared basic education
because they were incidental to a law of general I5_93

to be a fundamental right and without eveii considering
application rather than a new governmental program or

special education in the equation had found our educational
increased level of service under an existing program. The

system to be violative of equal protection principles. 2
court addressed the federal mandate issue solelywith respect

Judicial decisions from other jiuisdictions had established

to the question whether the costs were exempt from the

that handicapped children have an equal protection right
local govermnent s taxing and spending linutations. Id. at pp.

to a free public education appropriate to theirneeds and
70-71. It observed that prior authorities had assumed that if a

due process rights with regard to placement decisions. 3
cost was federally mandated it could not be a state mandated

Congress had enacted section 504 of the Rehabilitation Act
cost subject to subvention and said We here express no

of 1973 to codify the equal protection rights of handicapped
view on the question whetherfederal andstate mandates are

children in any school system that receives federal financial

mutually exclusive for purposes ofstate subvention but leave
assistance and to threaten the state and local districts with

the loss of all federal fands for failure to accommodate
that issue for another day. .. Id. at p. 71 fii. 16. The test

the rieeds of such children. 4 Parents and organized
claims of Santa Barbara and Riverside present that question

which we address here for the guidanceof the Coinmission

groups representing handicapped children were becoming
on remand.

increasingly litigious in their efforts to secure an appropriate

vN Yit i-- 2011 Tr7.3i1Si.f1 Re11te3s. No Licllrit to C.iIf. Iriii I U.S. ý.si.tl
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9 The constitutional subvention provision and the statutory 20 U.S.C. 1412 1413. 8b In short even though the

provisions which preceded it do not expressly say that the state had no real choice in deciding whether to comply with

state is not required to provide a subvention for costs imposed the federal act the act did not necessarily require the state to

by a federal mandate. Rather that conclusion follows from impose all of the costs of implementation upon local school

the plain language of the subvention provisions themselves. districts. To the extent the state implemented the act by freely

The constitutional provision requires state subvention when choosing to impose new programs or higher levels of service

the Legislatur-eor an_y_Stateagency-nandates_arnew program--upon--1oca1-school-districts-the- costs-of--such-programs-or
or higher level of service on local agencies. Cal. Const. higher levels of service are state mandated and subject to

art. XIII B 6. Likewise the earlier statutory provisions subvention.

required subvention for new programs or higher levels of

service mandated by legislative act or executive regulation.
We can illustrate this point with a hypothetical situation.

See Rev. Tax. Code former 2164.3 Stats. 1972 ch.
Subvention principles are intended to prevent the state

1406 14.7 pp. 2962-2963 2231 Stats. 1973 ch. 358 3 from shifting the cost of state governmental services to

pp. 783-784 2207 Stat. 1975 ch. 486 1.8 pp. 997-998
local agencies and thus subvention is required where the

2207.5 Stats. 1977 ch. 1135 5 pp. 3646-3647. When state imposes the cost of such services upon local agencies

the federal government imposes costs on local agencies those even if the state continues to perform the services. Lucia

costs are not mandated by the state and thus would not require
Mar Unified School Dist. v. Honig supra 44 Cal.3d

a state subvention. Instead such costs are exempt from local
at pp. 835-836. The Education of the Handicapped Act

agencies taxing and spending limitations. This should be true requires the state to provide an impartial state-level review

even though the state has adopted an implementing statute
of the administrative decisions of local or intermediate

or regulation pursuant to the federal mandate so long as the
educational agencies. 20 U.S.C. 1415c d. Obviously

state had no true choice in the manner of implementation
the state could not shift the actual performance of these

of the federal mandate. See City of Sacramento v. State of
new administrative reviews to local districts but it could

California supra 50 Cal.3d at p. 76. attempt to shift the costs to local districts by requiring local

districts to pay the expenses of reviews in which they are

This reasoning would not hold true where the manner of involved. An attempt to do so would trigger subvention

implementation of the federal program was left to the true requirements. In such a hypothetical case the state could
discretion of the state. A central purpose of the principle of not avoid its subvention responsibility by pleading federal

state subvention is to prevent the state from shifting the cost of mandate because the federal statute does not require the state

government from itself to local agencies. City ofSacramento to impose the costs of such hearings upon local agencies.

v. State of California supra 50 Ca1.3d at p. 68. Nothing in Thus as far as the local agency is concerned the burden is

the statutory or constitutional subvention provisions would imposed by a state rather than a federal mandate.

suggest that the state is free to shift state costs to local

agencies without subvention merelybecause those costs were
In the administrative proceedings the Board ofControl did not

imposed upon the state by the federal govermnent. In our view
address the federal mandate question under the appropriate

the determination whether certain costs were imposed upon a
standard and with proper focus on local school districts. In its

local agency by a federal mandate must focus upon the local
initial determination the board concluded that the Education

agency which 1594 is ultimately forced to bear the costs
of the Handicapped Act constituted a federal mandate and

and how those costs came to be imposed upon that agency.
that the state-imposed costs on local school districts in excess

If the state freely chose to impose the costs upon the local
of the federally imposed costs. However the board did

agency as a means of implementing a federal program then the
not consider the 1595 extent of the state-mandated costs

costs are the result of a reimbursable state mandate regardless
because it concluded that any appropriation by the state

whether the costs were imposed upon the state by the federal
satisfied its obligation. On Riversides petition for a writ of

goveinment. administrative mandate the superior court remanded to the

The Education of the Handicapped Act is a comprehensive
Board of Control to consider whether the state appropriation

measure designed to provide all handicapped children with was sufficient to reimburse local school districts fully for the

basic educational opportunities. While the act includes certain
state-mandated costs. On remand the board clearly applied

substantive and procedural requirements which must be the now-discredited criteria set forth in this courts decision

included in a states plan for implementation of the act it
in City of Sacramento v. State of California supra 156

leaves primary responsibility for implementation to the state. Cal.App.3d 182 and concluded that the Education of the
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Handicapped Act is not a federal mandate at any level factors set forth in the Supreme CourVs Cio of Sacramento

of government. Under these circumstances we agree with decision. From our discussion above it is clear that we must

the trial court that the matter niust be remanded to the reject these assertions. In its decision the board relieupon

Cominission for consideration in light of the criteria set forth the cooperative federalism nature of the Education of the

in the Supreme Courts City of Sacramento decision. We add Handicapped Act without any consideration whether the act

that on reinand the Commission inust focus upon the costs left the state any actual choice in the matter. In support of its

incurred by local school districts andwhether those costs were conclusion the board relied upon the New Mexico litigation

iinposed on local districts by federal mandate or by the states which we have also discussed. However as we have pointed

voluntary choice in its implementation ofthe federal prograin. out under the criteria set forth in the Supreine Courts Ciry

of Sacranzento decision the New Mexico litigation does not

VI. Riversides Objections support the boards decision but in fact strongly supports a

In light of this discussion we may now consider Riversides
contrary result. We are satisfied that the trial court correctly

objectioiis to the trial courts decision to remand the matter to

concluded that the board did not apply the appropriate criteria

the Conunission for reconsideration.

in reaching its decision.

Riverside asserts that the California Supreme Court opinion
Riverside asserts that the Supreine Courts City ofSacramento

in City of Sacramento is not on point because the court
decision elucidated and enforced prior law and thus no

did not address the federal mandate quesfion with respect

question of retroactivity arises. See Dorzaldson v. Superior

Court
state subvention principles. Riverside implies that the

ourt 1983 35 Cal.3d 24 37 196 Cal.Rptr. 704 672 P.2d

definition of a federal mandate may be different with respect

110. 13 We agree that in City ofSacramento the Supreme

to state subvention than with respect to taxing and spending
Court elucidated and enforced existing law. Under such

limitations. 10 As a general rule and unless the context
circumstances the rule of retrospective operation controls.

Ibid. See also Wellenlcamp v. Bank of America 1978 21
clearly requires otherwise we must assiune that the meaning

of a tenn or phrase is consistent throughout the entire act
Cal.3d 943 953- 954 148 Cal.Rptr. 379 582 P.2d 970

or constitutional article of which it is a part. Lungren v.

CountyofLosAngeles v. Faus 1957 48 Cal.2d 672 680-681

Davis 1991 234 Cal.App.3d 806 823 285 Cal.Rptr. 777.
312 P.2d 680. Pursuant to that rule the trial court correctly

11 Subvention principles are part of a more comprehensive
applied the City of Sacramento decision to the litigation

political scheme. The basic purpose of the scheine as a whole
pending before it. As we have seen that decision supports

was to liinit the taxing and spending powers of goveriunent.
the trial courts detennination to remand the matter to the

The taxing and spending powers of local agencies were to be
Commission for reconsideration.

frozen at existing levels with adjustments only for inflation
Riverside asserts that if- further consideration under the

and population growth. Since local agencies are subject to
criteria of the Supreme Courts City of Sacramento decision

having costs imposed upon them by other govermnental
is necessary then the trial court should have and this court

entities the scheine provides relief in that event. If the costs lnust engage in such consideration to reach a final conclusion

are imposed by the federal government or the courts then the
on the question. To a limited extent we agree. In our previous

costs are not included in the local governinents taxing and discussion we have concluded that under the criteria set forth

spending limitations. If the costs are imposed bythe state then
in City ofSacramento the Education of the Handicapped Act

the state must provide a subvention to reimburse the local
constitutes a federal mandate as far as the state is concerned.

agency. Nothing in this scheme suggests that the concept of We are satisfied that is the only conclusion which may be

a federal mandate should have different meanings depending drawn and we so hold as a matter of law. However that

upon whether one is considering subvention or taxing and conclusion does not resolve the question whether new special

spending limitations. Accordingly we reject the claim that education costs were iinposed upon local school districts by

the criteria set forth in 1596 the Supreme Courts City of federal mandate or by state choice in the implementation

Sacramento decision do not apply when subvention is the of the federal program. The issues were not addressed

issue.
by the parties or the Board of Control in this light. The

1597 Cominissionon State Mandates is the entity with the

12 Riverside asserts that the trial court erred in concluding

that the Board of Controldid not consider the issues under the
responsibility for considering the issues in the first instance

and

appropriate criteria and that the board did in fact consider the
which has the expertise to do so. We agree with the

trial court that it is appropriate to reinand the matter to the

2011 Thomson Reuiem. No iair ic a ra U. S. Government Works
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Commission for reconsideration in light of the appropriate

criteria which we have set forth in this appeal.
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The judgment is affirmed.

In view of the result we have reached we need not and do

not consider whether it would be appropriate otherwise to

fashion some judicial remedy to avoid the rule based upon Davis J. and Scotland J. concurred.

the-separ-ation-of-power-s-doctrinethata-court cannot compel-----
Thepetitionof plaintiff and_respondent_for-review by__the_

the State Controller to make a disbursement in the absence of Supreme Court was denied April 1 1993. Lucas C.J.

an appropriation. See Carmel VaZZey.Fire Protection Dist. v.
Kennard J. and Arabian J. were of the opinion that the

State of California supra 190 Cal.App.3d at pp. 538- 541. petition should be granted. 1598

Footnotes

1 Section 794 of title 29 of the United States Code will of necessity play an important part in our discussion of the issues presented in

this case. That provision was enacted as section 504 of the Rehabilitation Act of 1973. Pub.L. No. 93-112 tit. V 504 Sept. 26

1973 87 Stat. 394. It has been amended several times. Pub.L. No. 95-602 tit. I 119 122d2 Nov. 6 1978 92 Stat. 2982

2987 Rehabilitation Comprehensive Services and Developmental Disabilities Act of 1978 Pub.L. No. 99- 506 tit. I 103d

2B tit. X 1002e4 Oct. 21 1986 100 Stat. 1810 1844 Pub.L. No. 100-259 4 Mar. 22 1988 102 Stat. 29 Pub.L. No.

100-630 tit. II 206d Nov. 7 1988 102 Stat. 3312. The decisional authorities universally refer to the statute as section 504.

We will adhere to this nomenclature and subsequent references to section 504 will refer to title 29 United States Code section 794.

2 The Education of the Handicapped Act was enacted in 1970. Pub.L. No. 91-230 tit. VI Apr. 13 1970 84 Stat. 175. It has

been amended many times. The amendment of primary interest here was enacted as the Education for All Handicapped Children

Act of 1975. Pub.L. No. 94-142 Nov. 29 1975 89 Stat. 774. The 1975 legislation significantly amended the Education of the

Handicapped Act but did not change its short title. The Education of the Handicapped Act has now been renamed the Individuals

with Disabilities Education Act. Pub.L. No. 101-476 tit. IX 901 b2 1 Oct. 30 1990 104 Stat. 1143 Pub.L. No. 101-476 tit.

IX 901b Pub.L. No. 102-119 25b Oct. 7 1991 105 Stat. 607. Since at all times relevant here the federal act was known

as the Education of the Handicapped Act we will adhere to that nomenclature.

3 The 1980 legislation required that a local agency adopt an annual budget plan for special education services. Ed. Code 56200.

Education Code section 56760 provided that in the local budget plan the ratio of students to be served should not exceed 10 percent

of total enrollment. However those proportions could be waived for undue hardship by the Superintendent of Public Instruction.

Ed. Code 56760 56761. In addition the 1980 legislation included provisions for a gradual transition to the new requirements.

Ed. Code 56195 et seq. The transitional provisions included a guarantee of state funding for 1980-1981 at prior student levels

with an inflationary adjustment of 9 percent. Ed. Code 56195.8. The record indicates thatRiverside applied for a waiver of the

requirements of Education Code section 56760 but that the waiver request was denied due to a shortage of state funding. It also

appears that Riverside did not receive all of the 109 percent funding guarantee under Education Code section 56195.8. In light of

the current posture of this appeal we need not and do not consider whether the failure of the state to appropriate sufficient funds to

satisfy its obligations under the 1980 legislation can be addressed in a proceeding for the reimbursement of state-mandated costs

or must be addressed in some other manner.

4 In addition to requiring subventions for new state programs and higher levels of service Senate Bill No. 90 required the state to

reimburse local govemments for revenues lost by the repeal or reduction of property taxes on certain classes of property. In this

connection the Legislature said It is the purpose of this part to provide property tax relief to the citizens of this state as undue

reliance on the property tax to fmance various functions of government has resulted in serious detriment to one segment of the

taxpaying public. The subventions from the State General Fund required under this part will serve to partially equalize tax burdens

among all citizens and the state as a whole will benefit Gov. Code 16101 Stats. 1972 ch. 1406 5 p. 2953.

5 A school districts relationship to the state is different from that of local governmental entities such as cities counties and special

districts. Education and the operation of the public school system are matters of statewide rather than local or municipal concern.

California Teachers Assn. v. Huff 1992 5 Cal.App.4th 1513 1524 7 Cal.Rptr.2d 699. Local school districts are agencies of the

state and have been described as quasi-municipal corporations. Ibid. They are not distinct and independent bodies politic. Ibid.

The Legislatures power over the public school system has been described as exclusive plenary absolute entire and comprehensive

subject only to constitutional constraints. Ibid. The Legislature has the power to create abolish divide merge or alter the

boundaries of school districts. Id. at
p. 1525. The state is the beneficial owner of all school properties and local districts hold title

as trustee for the state. Ibid. School moneys belong to the state and the apportionment of funds to a school district does not give

the district a proprietary interest in the funds. Ibid. While the Legislature has chosen to encourage local responsibility for control
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of public education through local school districts that is a matter of legislative choice rather than constitutional compulsion and

the authority that the Legislature has given to local districts remains subject to the ultimate and nondelegable responsibility of the

Legislature. Id. at pp. 1523-1524.

6 After the first Serrano decision the United States Supreme Cotu-theld that equal protection does not require dollar-for-dollar equality

between school districts. San Antonio School District v. Rodriguez 1973 411 U.S. 1 33-34 48-56 61-62 36 L.Ed.2d 16 42-43

51-56 59-60 93 S.Ct. 1278. In the second Serrano decision the California Supreme Court adhered to the first Serrano decision

on independent state grounds. Serrano v. Priest supra 18 Cal.3d at pp. 761-766. The court concluded that Senate Bill No. 90 and

Assembly Bill No. 1267 enacted the following year Stats. 1973 ch. 208 p.
529 et seq. did not satisfy equal protection principles.

Serrano v. Priest supra 18 Ca1.3d at lip. 776-777. Additional complications in educational financing arose as the result of the

enactinent of article XIII A of the Califomia Constitution at the June 1978 Primary Election Proposition 13 which limited the

taxes which can be imposed on real property and forced the state to assinne greater responsibility for financing edtication see Ed.

Code 41060 and the enactment of Propositions 98 and 111 in 1988 and 1990 respectively which provide formulae for minimum

state funding for education. See generally California Teachers Assn. v. Huff supra 5 Ca1.App.4th 1513.

7 As it was originally enacted article XIII B required that all governmental entities return revenues in excess of their appropriations

limits to the taxpayers through tax rate or fee schedule revisions. In Proposition 98 adopted at the November 1988 General Election

article XIII B was aniended to provide that half of state ezcess revenues would be transferred to the state scliool fund for the support

of school districts and community college districts. See Cal. Const. art. XVI 8.5 California Teachers Assn. v. Hzlff supra 5

Ca1.App.4th 1513.

8 The Supreme Courts decision in City of Sacramento was not a result of direct review of this courts decision. The Supreme

Court denied a petition for review of this courts Cii of Sacramento decision. After the Board of Control had adopted parameters

and guidelines for reimbursement tmder this courts decision the Legislature failed to appropriate the funds necessary for such

reimbursement. The litigation
which resulted in the Supreme Courts City ofSacranaento decision was commenced as an action to

enforce the result on rernand from this courts City ofSacramento decision. See 50 Cal.3d at p. 60.

9 In section 119 of the RehabilitationComprehensive Services and Developmental Disabilities Act of 1978 the application of section

504 was extended to federal executive agencies and the United States Postal Service. Pub.L. No. 95-602 tit. I 119 Nov. 6 1978

92 Stat. 2982. The section is now subdivided and includes subdivision b which provides that the section applies to all of the

operations of a state or local governmental agency including local educational agencies if the agency is extended federal funding

for any part of its operations. 29 U.S.C. 794. This latter amendment was in response to judicial decisions which had limited the

application of section 504 to the particular activity for which federal fiinding is received. See Consolidated Rail Corporation v.

Darrone 1984 465 U.S. 624635-636 79 L.Ed.2d 568 577-578 104 S.Ct. 1248.

10 HEW was later dissolved and its responsibilities are now shared by the federal Department of Education and the Department of

Health and Htunan Services. The promulgation of regulations to enforce section 504 had a somewhat checkered history. Initially

HEW determined that Congress did not inteid to require it to promulgate regulations. The Senate Public Welfare Committee then

declared that regulations were intended. By executive order and by judicial decree in Cheriy v. Mathews O.D.C. 1976 419 F.Supp.

922 HEW was required to promulgate regulations. The ensuing regulations were embodied in title 45 Code of Federal Regulations

part 84 and are now located in title 34 Code of Federal Regulations part 104. See Southeastern Community College v. Davis 1979
442 U.S. 397 404 fn. 460 L.Ed.2d 980 987 99 S.Ct. 2361 N. M. Assn for Retarded Citizens v. State of N. M. 10th Cir. 1982

678 F.2d 847 852.

11 Following a remand and another decision by the Court of Appeals the Tatro litigation szrpra eventually wound up in the Supreme

Court. Irving Independent School Dist. v. Tatro 1984 468 US. 883 82 L.Ed.2d 664 104 SCt 3371. However by that time

the Education of the Handicapped Act had replaced section 504 as the means for vindicating the education rights of handicapped

children and the litigation was resolved favorably for the child uiider that act.

12 Consistent with its basic floor of opportunity purpose the act does not require local agencies to maximize the potential of each

handicapped child commensurate with the opportunity provided nonhandicapped children. Rather the act requires that handicapped

children be accorded meaningful access to a free public education which means access that is sufficient to confer some educational

benefit. Ibid.

13 That Congress intended to enforce the Fouiteenth Amendment to the United States Constitution in enacting the Education of the

Handicapped Act has since been made clear. In Dellmuth v. Marth 1989 491 U.S. 223 at pages 231 and 232 105 L.Ed.2d 181

189-191 109 S.Ct. 23971 the court noted that Congress has the power under section 5 of the Fourteenth Amendmerit to abrogate

a states Eleventh Amendment immunity from suit in federal court but concluded that the Education of the Handicapped Act did

not clearly evince such a congressional intent. In 1990 Congress responded by expressly abrogating state sovereign immunity under

the act. 20 U.S.C. 1403.
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14 In Smith v. Robinson supra the court concluded that since the Education of the Handicapped Act did not include a provision for

attorney fees a successful complainant was not entitled to an award of such fees even though such feeswould have been available

in litigation under section 504 of the Rehabilitation Act of 1973 or section 1983 of the Civil Rights Act. Congress reacted by adding

a provision for attorney fees to the Education of the Handicapped Act. 20 U.S.C. 1415e4B.
15 The plaintiffs alleged that the failure of the state to apply for federal funds under the Education of the Handicapped Act was itself

an act of discrimination. The district court did not express a view on that question leaving it for resolution in connection with the

constitutional causes of action. Ibid.

16 Lawsuits primarily fell into three types 1 Challenges to the adequacy or even lack of available programs and services to

accommodate handicapped children. Id. at p. 97 fns. 255 257. 2 Challenges to classification practices in general such as an

overtendency to classify minority or disadvantaged children as retarded. Id. at p. 98 fns. 259 260. 3 Challenges to individual

classification decisions. Id. at p. 106. In the absence of administrative procedures for resolving classification disputes dissatisfied

parents were relegated to self-help remedies such as pestering school authorities or litigation. Ibid.

End of Document 2011 Thomson Reaaters No ciai3r to oripina U.S. Govrernrent Woýks.
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to fund a program the historical and contextual context

of this provision demonstrates that it applies only to costs

recovered solely from tax revenues. Because of the nature

of the financing they receive i.e. tax increment financing

redevelopment agencies are not subject to appropriations

limitations or spending caps they do not expend any proceeds

_-___OF_SANMARCOSPlaintiff-and-Appellant---____
of taxesand they do_n-ot rai-s-e_general-re-v-enues-for-the locaL

entity. Also the state is not transferring any program for
v.

CALIFORNIA COMMISSION ON STATE
which it was fonnerly responsible. Therefore the purposes

MANDATES Defendant and Respondent
of state subvention laws are not furthered by requiring

reimbursement when redevelopment agencies are required to
CALIFORNIA DEPARTMENT OF

allocate their tax increment financing in a particular manner
FINANCE Intervener and Respondent.

as in the operation of Health Saf. Code 33334.2 and

No. D026195.
33334.3. Opinion by Huffman J. with Work Acting P. J.

Court of Appeal Fourth District Division 1 California.
and McIntyre J. concurring.

May 301997. HEADNOTES

SUMMARY Classified to California Digest of Official Reports

The trial court denied a petition for a writ of administrative
1 State of California 11--FiscalMatters--mandate

brought by a citys redevelopment agency that
SubventionWords Phrases and Maxims--Subvention.

Subvention generally means a grant of financial aid or
challen ed the California Commission on St t M d tg a e a esan

assistance or a b idsu s y.denial of the agencys test claim under Gov. Code 17550

et seq. reimbursement of costs mandated by the state.

In its claim the agency sought a detennination that the 2 State of California 11--FiscalMatters--Subvention--Stateof California should reimburse the agency for moneys Judicial Rules.

transferred into its lowand moderate-income housing fund Under Gov. Code 17559 review by administrative

pursuant to Health Saf. Code 33334.2 and 33334.3 of mandamus is the exclusive method of challenging a decision

the Community Redevelopment Law. Those statutes require of the California Commission on State Mandates to deny

a 20 percent deposit of the particular fonn of financing a subvention claim. The detennination whether the statutes

received by the agency tax increment financing generated at issue established a mandate under Cal. Const. art. XIII

from its project areas for purposes of improving the supply B 6 is a question of law. On appellate review the

of affordable housing. The agency claimed that this tax following standards apply Gov. Code 17559 governs the

increment financing should not be subject to state control of proceeding below and requires that the trial court review the

the allocations made to various funds and that such control decision of the commission under the substantial evidence

constituted a state-mandated new program or higher level of standard.Where the substantial evidence test is applied by

service for which reimbursement or.subvention was required the trial court the appellate court is generally confined

under Cal. Const. art. XIII B 6. The trial court found that to inquiring whether substantial evidence supports the trial

the source of funds used by the agency was exempt under courts findings and judgment. However the appellate court

Health Saf. Code 33678 from the scope of Cal. Const. independently reviews the trial courts legal conclusions

art. XIII B 6. Superior Court of San Diego County No. about the meaning and effect of constitutional and statutory

686818 Sheridan E. Reed and Herbert B. Hoffman Judges. provisions.

The Court ofAppeal affinned. It held that under Health Saf.

Code 33678 which provides that tax increment financing is
3a 3b State of California 11--FiscalMatters--not

deemed to be the proceeds of taxes the source of funds Subvention--State-mandated Costs--Statutory Set-aside

used by the agency was exempt from the scope of Cal. Const. Requirement for Local Redevelopment Agencys Tax

art. XIII B 6. Although Cal. Const. art. XIII B 6 does
Increment Financing.

not expressly discuss the source of funds used by an agency
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seeking a detennination that the state should reimburse the Higgs Fletcher Mack and John Morris for Plaintiff and

agency for moneys transferred into its lowand moderate- Appellant.

income housing fund pursuant to Health Saf Code
Gary D. Hori for Defendant and Respondent. 979

33334.2 and 33334.3 which require a 20 percent deposit
Daniel E. Lungren Attorney General Robert L. Mukai Chief

of the particular fonn of financing received by the agency
Assistant Attorney General Linda A. Cabatic and Daniel

i.e. tax increment financing generated from its project areas.
G. Stone Deputy Attorneys General for Intervener and

Under Health Saf. Code 33678 which provides that
Respondent.

tax increment financing is not deemed to be the proceeds HUFFMAN J.

of taxes the source of funds used by the agency was

exempt from the scope of Cal Const. art. XIII B 6 The California Commission on State Mandates the

subventiin. Although Cal. Const. art. XIII B 6 does
Commission denied a test claim by the Redevelopment

not expressly discuss the source of funds used by an agency Agency of the City of San Marcos the Agency Gov. Code

to fimd a prograin the historical and contextual context 17550 et seq. which sought a determination that the

of this provision denionstrates that it applies only to costs State of California should reiinburse the Agency for moneys

recovered solely from tax revenues. Because of the nature transferred into its Low and Moderate Income Housing Fund

of the financing they receive i.e. tax increment financing 1

the Housing Fund pursuant to Health and Safety Code

redevelopment agencies are not subject to appropriations
sections 33334.2 and 33334.3. Those sections require a 20

limitations or spending caps they do not expend any proceeds
percent deposit of the particular fonn of fmancing received

of taxes and they do not raise general revenues -for the local
by the Agency tax increment financing generated from

entity. Also the state is not transferring any program for
its project areas for purposes of improving the supply of

which it was fornierly responsible. Therefore the purposes affordable housing. 1See fn. 2The Agency clainied that

of state subvention laws are not furthered by requiring
this tax increment financing should not be subject to state

reimburseinent when redevelopment agencies are required to
control of the allocations made to various funds and that such

allocate their tax increment financing in a particular manner
control constituted a state-mandated new program or higher

as in the operation of Health Saf. Code 33334.2 and
level of service for which reimbursement or subvention was

33334.3.
required under article XIII B of the California Constitution

See 9 Witkin Suminary of Cal. Law 9th ed. 1989 Taxation
section 6 hereafter section 6 all further references to articles

123. are to the California Constitution. 2Cal. Const. art. XVI

16 33670.

4 Constitutional Law 10--Construction of Constitutional

Provisions-- Liinitations on Legislative Powers.

The rules of constitutional interpretation require a strict

construction. of a constitutional provision that contains

limitations and restrictions on legislative powers because

such limitations and restrictions are not to be extended to

include matters not covered by the language used.

5 State of California 11--Fiscal

Matters-Subvention-Purposeof Constitutional Provisions.

The goal of Cal. Const. arts. XIII A and XIII B is to

protect California residents from excessive taxation and

government spending. A central purpose of Cal. Const. art.

XIII B 6 reimbursement to local govenunent ofstate-mandated
costs is to prevent the states transfer of the cost

of government from itself to the local level.

The Agency brought a petition for writ of administrative

inandamus to challenge the decision of the Commission.

Code Civ. Proc. 1094.5 Gov. Code 17559. The

superior court.denied the petition. rulingthat the.source.of

funds used by the Agency for redevelopment tax increment

financing was exempt pursuant to section 33678 from the

scope of section 6 as not constituting proceeds of taxes

which are governed by that section. The superior court did

not rule upon the alternative grounds of decision stated by

the Conunission i.e. the 20 percent set-aside requirement

for lowand moderate-income housing did not iinpose a new

prograni or higher level of service in an existing program

within the meaning of section 6 and fiuther there were no

costs subject to reinibursement related to the Housing Fund

because there was no net increase in the aggregate program

responsibilities of the Agency.
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The Agency appeals the judgment denying its petition for writ

of mandate. For the reasons set forth below we affirm. 980

1. Procedural Context

This test claim was litigated before the Commissionpursuant

statutory-procedures-fordeterminingwhether_a-statute

nnposes state-mandated costs upon a local agency which must

be reimbursed through a subvention of funds under section

6. Gov. Code 17500 et seq.
3 The Commission hearing

consisted of oral argument on the points and authorities

presented.
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and government spending. Citation. Citation. County of

San Diego v. State of California supra 15 Ca1.4th at pp.

80-81.

Section 6 part of article XIII B and the provision here at issue

requires that whenever the Legislature or any state agency

mandates a new program or higher level of service on any

local government the state shall provide a subvention of

funds to reimburse such local government for the costs ofsuch

program or increased level of service ... County of San

Diego v. State of California supra 15 Ca1.4th at p. 81 italics

added. Certain exceptions are then stated none of which is

relevant here.
4

2 Under Government Code section 17559 review by

administrative inandamus is the exclusive method of
In County of San Diego v. State of California supra

challenging a Commission decision denying a subvention
15 Ca1.4th at page 81 the Supreme Court explained that

section 6 represents a recognition that together articles XIIIclaim. The determination whether the statutes here at

A and XIII
issue established a mandate under section 6 is a question

B severely restrict the taxing and spending

of law. Citation. County of San Diego v. State of
powers of local agencies. The purpose of the section is

California 1997 15 Ca1.4th 68 109 61 Ca1.Rptr.2d 134
to preclude the state from shifting financial responsibility

931 P.2d 312. On appellate review we apply these
for governmental functions to local agencies which are ill

standards Government Code section 17559 governs the
equipped to undertake increased financial responsibilities

proceeding below and requires that the trial court review
because they are subject to taxing and spending limitations

articles XIII A and XIII B. County of San Diego v.the decision of the Commission under the substantial
under

evidence standard. Where the substantial evidence test
State of California supra at p. 81.

is applied by the trial court we are generally confined
To evaluate the Agencys argunlent that the provisions of

to inquiring whether substantial evidence supports the
sections 33334.2 and 33334.3 requiring a deposit into the

courts findings and judgment. Citation. However we
housing fund of 20 percent of the tax increment financing

independently review the superior courts legal conclusions
received by the Agency iinpose this type of reimbursable

about the meaning and effect of constitutional and statutory governmental program or a higher level of service under an
provisions. Citation. CityofSan Jose v. State ofCalifornia

existing program we first review the provisions establishing
1996 45 Ca1.App.4th 1802 1810 53 Cal.Rptr.2d 521.

financing for redevelopment agencies. Such agencies have

II. Statutory Schemes
no independent powers of taxation 98-7 Huntington

Park Redevelopment Agency v. Martin 1985 38 Cal.3d

Before we outline the statutory provisions setting up tax 100 106 211 Cal.Rptr. 133 695 P.2d 220 but receive a

increment financing for redevelopment agencies we first set portion of tax revenues collected by other local agencies from

forth the Supreme Courts recent sunnnary of the history property within a redevelopment project area which may
and substance of the law applicable to state mandates such result from the following scheme Redevelopment agencies

as the Agency claims exist here Through adoption of finance real property improvements in blighted areas.

Proposition 13 in 1978 the voters added article XIII A to Pursuant to article XVI section 16 of the Constitution these

the California Constitution which imposes a limit on the agencies are authorized to use tax increment revenues for

power of state and local govermnents to 981 adopt and redevelopment projects. The constitutional mandate has been

levy taxes. Citation. Citation. The next year the voters iinplemented through the Community Redevelopment Law
added article XIII B to the Constitution whichimposes a Health Saf. Code 33000 et seq.. The Cominunity

complementary limit on the rate of growth in governmental Redevelopment Law authorizes several methods of financing

spending. Citation. These two constitutional articles work one is the issuance of tax allocation bonds. Tax increment

in tandem together restricting California governments power revenue the increase in annual property taxes attributable to

both to levy and to spend for public purposes. Citation. redevelopment improvements provides the security for tax

Their goals are to protect residents from excessive taxation
allocation bonds. Tax increment revenues are computed as

w ..
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follows The real property within a redevelopment project subventions the items that make up the scope of proceeds

area is assessed in the year the redevelopment plan is of taxes concern charges levied to raise general revenues

adopted. Typically after redevelopment property values in for the local entity. Proceeds of taxes in addition to

the project area increase. The taxing agencies e.g. city all tax revenues includes proceeds .. from .. regulatory

county school or special district keep the tax revenues licenses user charges and user fees only to the extent that

attributable to the original assessed value and pass the such proceeds exceed the costs reasonably borne by such

portion of the assessed property value which exceeds the entity in providing the regulation product or sewice...

original assessment on to the redevelopment agency. Health 8 subd. c. Italics added. Such excess regulatory or user

Sa Code 33640 33641 33670 33675. In short fees are but taxes for the raising of general revenue for the

tax increment financing permits a redevelopment agency entity. Citations. Moreover to the extent that an assessment

to take advantage of increased property tax revenues in results in revenue above the cost of the iunproveinent or is of

the project areas without an increase in the tax rate. This general public benefit it is no longer a special assessment but

scheme for redevelopment financing has been a part of the a tax. Citation. We conclude proceeds of taxes generally

California Constitution since 1952. Cal. Const. art. XVI contemplates only those impositions which raise general tax

16. Brown v. Community Redevelopinent Agency 1985 revenues for the entity. Italics added.
7

168 Cal.App.3d 1014 1016-1017 214 Cal.Rptr. 626.
5

In Brown v. Community Redevelopment Agency supra 168 3a In light of these interrelated sections and concepts our

Cal.App.3d at pages 1016-1018 the court determined that
task is to determine whether the 20 percent Housing Fundset-by

enacting section 33678 the Legislature interpreted article
aside requirement of a redevelopment agencys tax increnient

XIII B of the Constitution as not broad enough in reach to
financing qualifies under section 6 as acost of a program.

cover the raising or spending of tax increment revenues by
As will be explained we agree with the trial court that

redevelopment agencies. Specifically the court decided the
the resolution of this issue is sufficient to dispose of the

funds a redevelopment agency receives from tax increment
entire matter and 984 accordingly we need not discuss the

financing do not constitute proceeds of taxes subject to alternate grounds of decision stated by the Commission.
8

article XIII B appropriations limits. Brown v. Community
III. Housing Fund Allocations Reimbursable Costs

Redevelopment Agency supra at p. 1019.
6

This ruling was

based on section 33678 providing in pertinent part This 1. Arguinents

section impleinerits and fulfills the intent .. of Article XIII

B and 983 Section 16 of Article XVI of the California The Agency takes the positiori that the language of section

Constitution. The allocation and payment to an agency of 33678 is simply inapplicable to its claim for subvention of

the portion of taxes specified in subdivision b of Section funds required to be deposited into the Housing Fund. It

33670for the putpose ofpayingprincipal of or interest on .. points out that section 6 expressly lists three exceptions to

indebtedness incurredfor redevelopinent activity... shall not the requirement for subvention of funds to cover the costs of

be deemed the receipt by an agency ofproceeds oftaxes levied state-inandated programs a Legislative mandates requested

by or on behalf ofthe agency within the meaning of orfor the by the local agency affected b legislation defining or

purposes ofAýticleXlll $.noFshall such portion oftazes7be changing a definition of a.crime or c pre-1975 legislative

deemed receipt ofproceeds of taxes by or an. appropriation mandates or implementing regulations or orders. See fn.

subject to limitation of any other pzrblic body within the 4 ante. None of these exceptions refers to the source of

meaning orfor purposes ofArticle XIII B .. or any statutory
the funding originally used by the agency to pay the costs

provision eriacted in iinplementation of Article XIII B The incurred for which reiinburseinent is now being sought Thus

allocation and payment to an agency of this portion of taxes the agency argues it is immaterial that under section 33678

shall not be deemed the appropriation by a redevelopment for .pzapose of appropriations limitations tax increment

agency of proceeds of taxes levied by or on behalf of a financing is not deeined to be the proceeds of taxes. Brown

redevelopinent agency within the meaning orforpurposes of v. Community RedevelopmentAgency supra168 Ca1.App3d

ArticleXlll B of the California Constitution. Italics added. at pp. 1017-1020. The Agency would apply a plain

meaning rule to section 6 see e.g. Davis v. City ofBerkeley

In County ofPlacer v. Corin 1980 113 Cal.App.3d 443 451 1990 51 Cal.3d 227 234 272 Cal.Rptr. 139 794 P.2d 897

170 Cal.Rptr. 232 the court defined proceeds of taxes in and conclude that the source of the funds used to pay the

this way Under article XIII B with the exception of state

riCn15o1 Retates. No CicZrn to f.r igliTal
US. G.7tter1rY1arli Wtkt32011 ý
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program costs up front before any subvention is not stated
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in the section and thus is not relevant. 5 The goals of articles XIII A and XIII B are to protect

California residents from excessive taxation and government

As an illustration of its argument that the source of its spending. County of Los Angeles v. State of California
funds is irrelevant under section 6 the Agency cites to supra 15 Ca1.4th at p. 81. A central purpose of section 6

Government Code section 17556. That section is a legislative is to prevent the states transfer of the cost of government

interpretation of section 6 creating several classes of state- from itself to the
loca-l

level. City of Sacramento v.- --- --- -- ------------- ------ -
mandated programs for which no state reimbursement of State of California supra 50 Cal.3d at p. 68. 3b The

local agencies for costs incurred is required. In County of related goals of these enactments require us to read the

Fresno v. State of California 1991 53 Cal.3d 482 487 280 term costs in section 6 in light of the enactment as

Cal.Rptr. 92 808 P.2d 235 the Supreme Court upheld the a whole. The costs for which the Agency is seeking

facial constitutionality of Government Code section 17556 reimbursement are its deposits of tax increment financing

subdivision d which disallows state subvention of funds proceeds into the Housing Fund. Those tax increment

where the local government is authorized to collect service financing proceeds are normally received pursuant to the

charges or fees in connection with a mandated program. The Community Redevelopment Law 33000 et seq. when
court explained that section 6was designed to protect the after redevelopment the taxing agencies collect and keep

tax revenues of local governments from state mandates that the tax revenues attributable to the original assessed value

985 would require expenditure of such revenues. County and pass on to the redevelopment agency the portion of the

ofFresno v. State ofCalifornia supra at p. 487. Based on the 986 assessed property value which exceeds the original

language and history of the measure the court stated Article assessment. Brown v. Community Redevelopment Agency
XIII B of the Constitution however was not intended to supra 168 Cal.App.3d at pp. 1016-1017. Is this the type of

reach beyond taxation. Ibid. The court therefore concluded expenditure of tax revenues of local governments upon state

that in view of its textual and historical context section 6 mandates which require use of such revenues against which

requires subvention only when the costs in question can be section 6 was designed to protect County ofFresno v. State

recovered solely from tax revenues. Ibid. original italics. of California supra 53 Cal.3d at
p. 487.

Interpreting section 6 the court stated Considered within

its context the section effectively construes the term costs 3. Relationship ofAppropriations

in the constitutional provision as excluding expenses that Limitations and Subvention

are recoverable from sources other than taxes. Ibid. No
We may fmd assistance in answering this question by lookingsubvention was required where the local authority could
to the type of appropriations limitations imposed by article

recover its expenses through fees or assessments not taxes.

XIII B. In County ofPlacer v. Corin supra 113 Cal.App.3d

2. Interpretation ofSection 6 at page 447 the court described the discipline imposed

by article XIII B in this way Article XIIIB does not

Here the Agency contends the authority of County of limit the ability to expend govermnent funds collected from

Fresno v. State of California supra 53 Cal.3d 482 should all sources. Rather the appropriations limit is based on

be narrowly read to cover only self-financing programs appropriations subject to limitation which consists primarily
and the Supreme Courts broad statements defining costs of the authorization to expend during a fiscal year the

in this context read as mere dicta. It also continues to proceeds of taxes. 8 subd. a. As to local governments

argue for aplain meaning reading of section 6 which limits are placed only on the authorization to expend the

it reiterates does inot expressly discuss the source of funds proceeds of taxes levied by that entity in addition to proceeds

used by an agency to pay the costs of a program before any of state subventions 8 subd. c no limitation is placed

reimbursement is sought. We disagree with both of these on the expenditure of those revenues that do not constitute

arguments. The correct approach is to read section 6 in
proceeds of taxes.

9

light of its historical and textual context. 4 The rules of

constitutional interpretation require a strict construction of Because of the nature of the financing they receive tax

section 6 because constitutional limitations and restrictions increment fmancing redevelopment agencies are not subject

on legislative powers are not to be extended to include matters to this type of appropriations limitations or spending caps
not covered by the language used. City of San Jose v. State they do not expend any proceeds of taxes. Nor do they

of California supra 45 Ca1.App.4th at pp. 1816-1817. raise through tax increment financing general revenues

2 D.
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for the local entity. County of Placer v. Corin supra
at pp. 1016-1020. Section 6 requires subvention only when

the
113 Cal.App.3d at P. 451 original italics. The purpose for

costs in question can be recovered solely from tax

which state subvention of funds was created to protect local
revenues. County ofFresno v. State ofCalifornia supra 53

agencies from having the state transfer its cost of govermnent
Cal.3d at p. 487 original italics. No state duty of subvention

from itself to the local level is therefore not brought into
is triggered wherethe local agency is not required to expend

its

play when redevelopment agencies are required to allocate
proceeds of taxes. Here these costs of depositing tax

their tax increment financing in a particular manner as in
increment revenues in the Housing Fund are attributable not

the operation of sections 33334.2 and 33334.3. See City of
directly to tax revenues but to the benefit received by the

Sacramento v. State of California supra 50 Cal3d at p. 68.
Agency from the tax increment financing scheme which is

The state is not transferring to the Agency the operation and
one step removed from other local agencies collection of

adtninistration of a program for which it was fonnerly legally

tax revenues. 33000 et seq. Therefore in light of the

and financially 987 responsible. County ofLosAngeles.v.
above authorities this use of tax iricretnent financing is not

Commission on State Mandates 1995 32 Cal.App.4th 805
a reiinbursable cost under section 6. We therefore need not

interpret any remaining portions of section.6.

817 38 Cal.Rptr.2d 304.
10

For all these reasons we conclude the same policies which Disposition

support exempting tax increment revenues from article XIII

B appropriations limits also support denying reimburseinent The judgtneiit is affirmed.

under section - 6 for this particular allocation of those

revenues to the Housing Fund. Tax increment financing Work Acting P. J. and McIntyre J. concurred.

is not within the scope of article XIII B. Brown v.
Appellants petition for review by the Supreme Court was

Community Redevelopment Agency supra 168 Cal.App.3d denied Septetnber 3 1997.

Footnotes

1 All fiirther statutory references are to the Health and Safety Code unless otherwise noted.

2 Subvention generally means a grant of financial aid or assistance or a subsidy. Citation. Hayes v. Conznzission on State

Mandates 1992 11 Ca1.App4th 1564 1577 15 Cal.Rptr.2d 547.

3 In our prior opinion issued in this case we detennined the trial courterred when it denied the California Department of Finance

DOF leave to intervene as an indispensable party and a real party in interest in the mandamus proceeding. Redevelopment Agency

v. Commission on State tYlandates 1996 43 Ca1.App.4th 1188 1194-1199 51 Ca1.Rptr.2d 100. Thus DOF is now a respondent

on this appeal as is the Commission sometimes collectively referred to as respondents. However our decision in that case was a

collateral matter and does not assist us on the merits of this proceeding.

4 Section 6 lists the following exclusions to the requireinent for subvention of funds a Legislative mandates requested by the local

agency affected I b Legislation defining a new crime or changing an existing definition of a crime or 10 c Legislative mandates

enacted prior to January 1 1975 or executive orders or regulations initially implementing legislation enacted prior to January 1

1975. In City ofSacramento v. State of Calfort1ia 1990 50 Cal.3d 51 69 266 Cal.Rptr. 139 785 P.2d 522 the Supreme Court

identified these items as exclusions of otherwise reimbursable programs from the scope of section 6. See also Gov. Code 17514

definitionof costs mandated by the state using the same new program or higher level of service language of section 6.

5 Section 33071 in the Conununity Redevelopment Law provides that a fundaxnental purpose of redevelopment is to expand the supply

of lowand moderate-income housing as well as expanding employment opportunities and improving the social environment.

6 The tenn of art proceeds of taxes is defined in article XIII B section 8 as follows c Proceeds oftaxesshall include but not

be restricted to all tax revenues and the proceeds to an entity of goveniment from 1 regttlatory licenses user charges and user fees

to the extent that those proceeds exceed the costs reasonably borne by that entity in pioviding the regtiilation product or service and

2 the investmerit of tax tevenues. With respect to any local governmentproceeds of taxes shall include siibventions received from

the state other than pursuant to Section 6 and with respect to the state proceeds of taxes shall exclude such subventioiis. Italics

added.

7 The issues before the court in County ofPlacer v. Corin supra 113 Ca1.App.3d 443 were whether special assessments and federal

grants should be considered proceeds of taxes the coiirt held they should not. Section 6 is not discussed the courts analysis of other

concepts found in article XIII B is nevertheless instructive.

8 The alternate grounds of the Conunissions decision were that there were no costs subject to reimbursement related to the Housing

Fund because there was no net increase in the aggregate program responsibilities of the Agency and that the set-aside requirement

did not constitute a mandated new program or higher level of service under this section.

ýýýrN.yýt iýi ý..ýF11 ýnT111sCi Rý3t.ýtý3r.ý No ýýIý73r71 tC rST1i.l ý.I.wz. ýtý.EJVeii1FT1rls ýýfdkS.ýýý.ýýý 1119
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9 The term of art appropriations subject to limitation is defined in article XIII B section 8 as follows b Appropriations

subject to limitation of an entity of local government means any authorization to expend during a fiscal year the proceeds of taxes

levied by orfor that entity and the proceeds of state subventions to that entity other than subventions made pursuant to Section 6
exclusive of refunds of taxes. Italics added.

10 We disagree with respondents that the legislative history of sections 33334.2 and 33334.3 is of assistance here specifically that

section 23 of the bill creating these sections provided that no appropriations were made by the act nor was any obligation for

reimbursements of local agencies created for any costs incurred in carrying out the programs created by the act. Stats. 1976 ch.

133_7_ _23--pp_6070-60-7-1-.-Asstated in-City-ofSan

Jose-v.-State-of-California-supra-45-Cý1.-App4th-atpages-1-8-171-81-8-legislative-findings
regarding mandate are irrelevant to the issue to be decided by the Commission whether a state mandate exists.

End of Dzswun-sers C- 2011 7hcsrrison Reutem. No 3airr to originaf U.S. Governrnent Works.
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Synopsis

Opinion

r r591 GEORGE C.J.

Background School district petitioned for writ of
Article XIII B section 6 of the California Constitution

administrative mandate to require the Commission on State
provides Whenever the Legislature or any state agency

Mandates to approve test claim for costs of mandatory and
mandates a new prograin or higher level of service on any

discretionary expulsion of students. The Superior Court
local government the State shall provide a subvention of

San Diego County No. GIC737638 Linda B. Quinn J. fimds to reimburse such local government for the costs of such
granted the petition. Commission and Department of Finance

program or increased level of service....
i

Hereafter article
appealed. The Court ofAppeal affirmed. Review was granted

XIII B section 6.
superseding opinion of Court of Appeal.

1 The provision continues except that the Legislature

may but need not proyide such subvention of

Holdings The Supreme Court George C.J. held that
funds for the following mandates a Legislative

1 all hearing costs incurred by district as result of mandates requested by the local agency affected

mandatory actions related to expulsions for students b Legislation defining a new crime or changing an

possession of firearm at time relevant to this proceeding existing definition of a crime or c Legislative

constituted higher level of service within meaning of state mandates enacted prior to Janua.ry 1 1975 or executive

constitutional provision and thus were fully reimbursable orders or regulations initially implementing legislation

and enacted prior to January 1 1975. Cal. Const. art. XIII

2 hearing costs incurred by district as result of actions related B 6
to discretionary expulsions did not constitute new program
or higher level of service and in any event did not trigger

Plaintiff San Diego Unified School District District like

right to reimbursement as costs of procedures exceeding
all other public school districts in the state is and was at

federal due process requirements were de minimis. the time relevant in this proceeding governed by statutes

that regulate the expulsion of students. Ed.Code 48900 et

Affirmed in part and reversed in part. seq. Whenever an expulsion recommendation is made and
before a student may be expelled the District is required by

Opinion 122 Cal.Rptr.2d 614 superseded. Education Code section 48918 to afford the student a hearing

with various procedural protections-including notice of
Attorneys and Law Firms

the hearing and the right to representation by 468
467 865 590 Paul M. Starkey Camille Shelton counsel preparation of findings of fact notices related to any

Sacramento and Katherine A. Tokarski for Defendant and expulsion and the right of appeal andpreparation of a hearing

Appellant. record. Providing these procedural protections requires the

Bill Lockyer Attomey General Manuel M. Medeiros State
District to expend funds for which the District asserts a right

Solicitor General Pamela Smith-Steward Chief Assistant to reimbursement from the state pursuant to article XIII B
Attomey General Andrea Lvnn Hoch Assistant Attomey
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section 6 and iniplementing legislation Governinent Code state tnandate. Accordingly we shall reverse the judgment

section 17500 et seq.
of the Court of Appeal insofar as it compels reimbursement

r592 of any costs incurred pursuant to discretionary

We granted review to considertwo questions 1 Are the
expulsions.

hearing costs incurred as a result of the nzandatory actions

related to expulsions that are cotnpelled by Education Code

section 48915 fully reitnbursable-or are those hearing costs
I

reimbursable only to the extent such costs are attributable to

hearing procedures that exceed the procedures required by A. Edcacation Code sections 48918 and 48915

federal law 2 Are any hearing costs incurred in carrying

out expulsions that are discretionary under Education Code We first describe the relevant provisions of two statutes

section 48915 reimbursable After we granted review and -Education Code sections 48918 and 48915-pertaining to

filed our decision inDepartment ofFinance v. Commission on the expulsion of students from public schools.

State Mandates Kern High School Dist. 2003 30 Cal.4th

Education Code section 48918 specifies the right of a student
134 Cal.Rptr.2d 237 68 P.3d 1203 Keýn High School727

Dist. we added the following preliminary question to be to an expulsion hearing and sets forth procedures that a school

addressed Do the Education Code 867 statutes cited above
district must 868 follow when conducting x469 such a

establish a new program or higher level of service tmder hearing. Stats. 1990 ch 1231 2 pp. 5136-5139.
2

article XIII B section 6 Finally we also asked the parties 2 For purposes of our present inquiry section 48918 at

to brief the effect of the decision in Kern High School Dist. the time relevant here mid-1993 through mid-1994

supra 30 Cal.4th 727 134 Ca1.Rptr.2d 237 68 P.3d 1203 on read essentially as it had for the prior decade and as

the present case.
it has in the ensuing decade. That provision first was

enacted in 1975 see Stats.1975 ch. 1253 4 pp.

We conclude that Education Code section 48915 insofar 3277-3278 as Education Code former section 10608.

as it cotnpels suspension and mandates a recorrunendation This enactment apparently was aresponse to theUnited

of expulsion for certain offenses constitutes a higher level States Supreme Courts decision in Goss v. Lopez 1975

of service under article XIII B section 6 and itnposes a 419U.S. 565 581 95 S.Ct. 729 42 L.Ed.2d 725 Goss

reiinbursable state mandate for all resulting hearing costs- recognizing due process requirements applicable to

even those costs attributable to procedures required by federal public school students who are suspended for more than

law. In this respect we shall affirm the judgtnent of the Court
10 days. The statute was renumbered as Education

of Appeal.
Code former section 48914 in 1976 Stats.1976 ch.

1010 2 3589 3590 d s bsttiall- an s u

We also conclude that no hearing costs incurred in carrying

out those expulsions that are discretionary under Education

Code section 48915-including costs related to hearing

procedures claiuned to exceed the requiretnents of federal law

-are reimbursable. As we shall explain to the extent that

statute makes expulsions discretionary it does nOt reflect

a new program or a higher level of service related to an

existing prograin. Moreover evein if the hearing procedures

set forth in Education Code section 48918 constitute a

new progratn or higher level of service we conclude that

this statute does not trigger any right to reitnbursement

pp ywa

auginented in 1977 Stats. 1977 ch. 965 24 pp.2924-2926.After relatively minor amendments in 1978 and

1982 the section in 1983 was substantially restated

further augmented and renumbered as Education Code

section 48918 Stats.1983 ch. 498 91 p. 2118.

Amendments adopted in 1984 and 1988 made relatively

minor changes and further similar modifications were

made in 1990 reflecting the version of the statute here

at issue. Subsequent amendments in 1995 1996 1998

and 1999 made further changes that are irrelevant to the

issue presented in the case now before us.

because the hearnig provisions that assertedly exceed federal In identifying the right to a hearing subdivision a of this

requirements are merely incidental to fundatnental federal statute declares that a student is entitled to an expulsion

due process requirements and the added costs of such hearingwithin 30 days after the school principal detennines

procedures are de minimis. For these reasons we conclude
that the student has cominitted an act warranting expulsion.

3

such hearing provisions should be treated for purposes of
In practical effect this nzeans that whenever a school

ruling upon a request for reimbursement as part of the
principal malces szich a determination and recommends to the

nonreimbursable underlying federal mandate and not as a

rvNaXt t 201i ihonison Reuters. iNo ciaim tc originai l..S. Govermlent Works.
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school board that a student be expelled an expulsion hearing firearm at school or at a school activity off school grounds

is mandated.
4 and 2 mandated a recommendation to the school district

governing board that the student be expelled. The provision
3 The provision reads The pupil shall be entitled to

further required the governing board upon confirmation of
a hearing to determine whether the u il should bep p

th d k ie stu ent s now ng possession of a firearm either to expelexpelled. An expulsion hearing shall be held within

30 schooldays after the date the principal or the
the student or refer him or her to an alternative education

superintendentof schools-_determines_that_the_pupiL--. program_housed-at-a--separ-ateschoolsite. 6-Compare-this-hascommitted any of the acts enumerated in Section former provision with current Ed.Code 48915 subds. c
48900.... Ed.Code 48918 subd. a. Subdivision

and d. 7

b of 48900 presently includes-as it did at the time

relevant here-the offense of possession of a firearm. 6 An earlier and similar albeit broader version of

the provision-extending not only to possession of

4 Of course if a student does not invoke his or her firearms but also to possession of explosives and
entitlement to such a hearing and instead waives the certain knives-existed briefly and was effective for

right to such a hearing the hearing need not be held.
approximately two and one-half months in late 1993.

That initial statute former section 48915 subdivision

In specifying thesubstantive and procedural requirements for b as amended Stats.1993 ch. 1255 2 pp.

such an expulsion hearing Education Code section 48918 sets 7284-7285 which was effective only from October

forth rules and procedures some of which the parties agree 11 1993 through December 31 1993 provided

codify requirements of federal due process and some ofwhich The principal or the superintendent of schools shall

5 immediately suspend pursuant to Section 48911 and
may exceed those requirements. These rules and procedures

shall recommend to the governing board the expulsion

govern among other things notice of a hearing and the right
of any pupil found to be in possession of a fireann

to representation by counsel preparatioin of findings of fact knife of no reasonable use to the pupil or explosive
notices related to the expulsion and the right of appeal and

at school or at a school activity off school grounds.

preparation of a hearing record. See 48918 subds. a The governing board shall expel that pupil or as an

through former subd. j currently subd. k. alternative refer that pupil to an alternative education

program whenever the principal or the superintendent5 See Goss supra 419 U.S. 565 581 95 S.Ct. 729
of schools and the governing board confirm that 142 L.Ed.2d 725 Gonzales v. McEuen C.D.Cal.1977

435 F.Supp. 460 466-467 concluding that former
The pupil was in knowing possession of the firearm

Education Code section 10608 current 48918
knife or explosive. 2 Possession of the firearm

met federal due process requirements pertaining to

lrnife of no reasonable use to the pupil or explosive was

expulsions from public schools 7 Witkin.Summary
verified by an employee of the school district. 3

of California Law 9th ed.1988 Constitutional Law
There was no reasonable cause for the pupil to be in

549 p. 754 noting that Education Code section 48918 possession of the firearm knife or explosive.

and related legislation were enacted in response to the
As subsequently amended by Statutes 1993 chapter

1256 section 2 pages 7286-7287 effective Januarydecision in Goss
1 1994 Education Code section 48915 former

subdivision b read The principal or the869 The second statute at issue in this matter is Education
superintendent of schools shall immediately suspend

Code section 48915. Discrete subdivisions of this statute
pursuant to Section 48911 any pupil found to be

address circumstances in which a principal must recommend
in possession of a firearm at school or at a school

to the school board that a student be expelled and
activity off school grounds and shall recommend

circumstances in which a principal may recommend that a expulsion of that pupil to the governing board.

student be expelled. The governing board shall expel that pupil or

First there is what the parties characterize as the mandatory

expulsion provision Education Code section 48915 former

subdivision b. As it read during the time relevant in this

proceeding mid-1993 xx4170 through mid-1994 this

subdivision 1 compelled a school principal to immediately

suspend any ýi93 student found to be in possession of a

refer that pupil to a program of study that is

appropriately prepared to accommodate students who

exhibit discipline problems and is not provided

at a comprehensive middle junior or senior high

school or housed at the schoolsite attended by the

pupil at the time the expulsion was recommended

to the school board whenever the principal or

superintendent of schools and the governing board

20. . . .
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confirm the following 1 The pupil was in hearing. Accordingly it is appropriate to characterize the

knowing possession of the firearm. 2 An fonner provision as mandating iinmediate suspension a

einployee of the school district verifies the pupils recoiiunendation of expulsion and hence an expulsion

possession of the firearm.
hearing. For convenience we accept the parties description

7 The current subdivisions of Education Code section
of this aspect of Education Code section 48915 as constituting

48915 set forth a list of mandatory expulsion conduct
aniandatory expulsion provision.

broader than that set forth in fonxier subdivision 8 As the Department of Finance observed in an August

b and require a school board both to expel and 22 1994 commtniication to the Commission in this

refer to other institutions all students found to have matter nothing in Education Code section 48915 ..

committed such conduct. The present subdivisions read requires a district governing board or a county board

c The principal or superiiitendent of schools shall of education to expel a pupil and even unauthorized

inimediately suspend pursuant to Section 48911 and and knowing possession of a firearm does not result

shall recommend expulsion of a pupil that he or she in mandated expulsion. Section 48915 subdivision b
determines has committed any of the following acts. provides for the choice of the governing board to either

at school or at a school activity off school grounds expel the pupil in possession of a firearm or refer the

10 1 Possessing selling or otherwise furnishing a pupil to an alternative program of sttidy....

firearm. This subdivision does not apply to an act

of possessing a firearm if tHe pupil had obtained The second aspect of Education Code section 48915 relevant

prior written permission to possess the firearm from
here consists of what we shall call the discretionary

a certificated school employee which is concurred in

expulsion provision. Id. former subd. c subsequently

by the principal or the desigiiee of the principal. This

subdivision applies to an act of

subd. d currently subd. e. During the period relevant

possessing a firearm

only if the possession is verified by an employee of a
m this proceeding as well as currently this subdivision of

school district. 2 Brandishing a knife at another
Edubation Code section 48915 recognized that a principal

person. 3 Unlawfully selling a controlled substance possesses discretion to recommend that a student be expelled

listed in Chapter 2 commencing with Section 11053 for specified conduct other than fireann possession conduct

of Division 10 of the Health and Safety Code. 4 such as datnaging or stealing school property or private

Committing or attempting to comrnit a sexual assault property using or selling illicit drugs receiving stolen

as defined in subdivision n of Section 48900 or property possessing tobacco or drug paraphernalia or

committing a sexual battery as defmed in subdivision engaging in disruptive behavior. The formerprovision like

n of Section 48900. 5 Possession of an explosive. the current provision further specified that the school district

d The governing board shall order a pupil expelled
governing board mayorder a student expelled upon finding

upon finding that the pupil committed an act listed in
that the 871 student while at school or at a school activity

siibdivision c and shall refer that pupil to a program of

study that ineets all of the following conditions 1 off school grounds engaged in such conduct.
9

Is appropriately prepared to accommodate pupils who 9 Education Code section 48915 former subdivision c
exhibit discipline problems. 2 Is not provided at as amended Stats. 1992 ch. 909 3 p. 4226 amended

a comprehensive middle junior or senior high school and redesignated as former subd. d by Stats.1993 ch.

or at any elementary school 3 Is not housed at 1255 2 pp 7284-7285 fijfther ainended Stats.1993

the schoolsite attended by the pupil at the time of ch. 1256 2 p.
7287 and Stats.1994 ch. 1198 7

suspension. Stats.2001 ch. 116 1 p. 7271 provided at the time relevant here Upon

reconunendation by the principal superintendent of

k471 870 This provision as it read at the time schools or by a hearing officer or administrative panel

relevant here did not mandate expulsion per se 8-but it

did require iintnediate suspension followed by a mandatory

expulsion recoinmendation and it provided that a student

found by the governing board to have possessed 594 a

firearin would be removed from the school site by limiting

disposition to either expulsion or referral to an alternative

school. Moreover as noted above whenever expulsion

is recointnended a student has a right to an expulsion

appointed pursuant to subdivision d of Section 48918

the governing board rnay order a pupil expelled upon

finding that the pupil violated subdivision f g h
i j k or 1 of Section 48900 or Section 48900.2

or 48900.3 and either of the following 1 That

.othe means of cortection are not feasible or have

repeatedly failed to bring about proper conduct 2
That due to the nature of the violation the presence

a N A i%2011 Tlaf11SCr tef..l13rS No CiiiYY tC Pigitial U.S. Gi.vfrfP1ý11eiF
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of the pupil causes a continuing danger to the physical

safety of the pupil or others. Italics added.

At the time relevant here subdivisions f through

l of section 48900 as amended Stats.1992 ch.

909 1 pp. 4224-4225 Stats.1994 ch. 1198

5 pp. 7269-5270 provided A pupil shall not

be suspended from school or recommended for

---- - x ulsion-unless-the-su e t d t- -th 1-nn en enp p or e prmcýpa

of the school in which the pupil is enrolled determines

that the pupil has .. f Caused or attempted

to cause damage to school property or private

property. J g Stolen or attempted to steal school

property or private property. h Possessed or

used tobacco or any products containing tobacco

or nicotine products.... However this section does

not prohibit use or possession by a pupil of his or

her own prescription products. i Committed

an obscene act or engaged in habitual profanity

or vulgarity. j Had unlawful possession of

or unlawfully offered arranged or negotiated to

sell any drug paraphernalia as defined in Section

11014.5 of the Health and Safety Code. k
Disrupted school activities or otherwise willfully

defied the vali authority of supervisors teachers

administrators school officials or other school

personnel engaged in the performance of their duties.

1 Knowingly received stolen school property or

private property. Italics added.

At the time relevant here section 48900.2

Stats.1992 ch. 909 2 p. 4225 provided

In addition to the reasons specified in Section

48900 a pupil may be suspended from school or

recomrnended for expulsion if the superintendent or

the principal of the school in which the pupil is

enrolled determines that the pupil has committed

sexual harassment as defined in Section 212.5.1 For

the purposes of this chapter the conduct described

in Section 212.5 must be considered by a reasonable

person of the same gender as the victim to be

sufficiently severe or pervasive to have a negative

impact upon the individuals academic performance

or to create an intimidating hostile oroffensive

educational environment. This section shall not apply

to pupils enrolled in kindergarten and grades I to 3
inclusive.

Section 48900.3 Stats. 1994 ch. 1198 6 p. 7270

at the time relevant here provided In addition to

the reasons specified in Sections 48900 and 48900.2

a pupil in any of grades 4 to 12 inclusive may
be suspended from school or recommended for

expulsion if the superintendent or the principal of the

school in which the pupil is enrolled detennines that

the pupil has caused attempted to cause threatened
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to cause or participated in an act of hate violence

as defined in subdivision e of former Section

33032.5 current section 233.

In addition section 48900.4 Stats.1994 ch. 1017

1 p. 6196 provided at the time relevant here In
addition to the grounds specified in Sections 48900

and 48900.2 a pupil enrolled in any of grades 4

-----to 12-nclusive-nay-be suspended-fromschoolor
recommended for expulsion if the superintendent or

the principal of the school in which the pupil is

enrolled determines that the pupil has intentionally

engaged in harassment threats or intimidation

directed against a pupil or group of pupils that

is sufficiently severe or pervasive to have the

actual and reasonably expected effect of materially

disrupting classwork creating substantial disorder

and invading the rights of that pupil or group ofpupils

by creating an intimidating or hostile educational

environment.

All of these current provisions-sections 48915

subdivision e 48900 48900.2 48900.3 and

48900.4-read today substantially the same as they

did at the time relevant in the present case.

472 82 xX595 B. Proceedings

under Government Code section 17500 et seq.

Procedures governing the constitutional requirement of

reimbursement under article XIII B section 6 are set

forth in Government Code section 17500 et seq. The

Commission on State Mandates Commission Gov.Code

17525 is charged with the responsibility of hearing and

deciding subject to judicial review by an administrative

writ of mandate claiins for reimbursement made by local

governments or school districts. Gov.Code 17551.

Government Code section 17561 subdivision a provides

that the state shall reimburse each .. school district for

all costs mandated by the state as defined in section

17514. Government Code section 17514 in turn defines

costs mandated by the state to mean in relevant part any
increased costs which a .. school district is required to incur ..

as a result of any statute .. which mandates a new program

or higher level of service of an existing prograin within the

meaning of Section 6 of Article XIII B of the California

Constitution. Finally Governrnent Code section 17556 sets

forth circumstances in which there shall be no reimbursement

including under subdivision c circumstances in which

the statute or executive order implemented a federal law

or regulation and resulted in costs mandated by the federal

government unless the statute or 473 executive order

2. .. ý
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mandates costs which exceed the mandate in that federal law no right to reitnbursement for costs incurred in holding

or regulation. expulsion hearings because such expulsions do not constitute

a newprogram or higher level of service and in any event

In March 1994 the District filed a test claim with the such expulsions are not mandated by the state but instead

Commission asserting entitletnent to reitnbursement for the
represent a choice by the principal and the school board.

costs of hearings provided with respect to both categories of
11 The Commission concluded that the costs incurred

rid bove-that is those hea ngs triggered bycases scribe a
in providing the following state-mandated proeedures

mandatory expulsion reconnnendations and those hearings
Lmder Education Code section 48918 exceeded federal

resulting from discretionary expulsion recommendations.
due process reqttirements and were reimbursable

See Gov.Code 17521 Kinlaw v. State of California 1991 i adoption of rules and regulations pertaining to

54 Cal.3d 326 331-333 285 Cal.Rptr. 66 814 P.2d 1308.10 pupil expulsions 48918 first par. passim ii

The District sought reitnbursement for costs incurred between inclusion in the notice of hearing of a a copy of the

July 1 1993 and June 30 1994 under statutes effective disciplinary rules of the District b a notice of the

through the latter date.
parents obligation to notify a new school district upon

enrollment of the pupils expulsion and c a notice

10 As observed by amicus curiae Califomia School Boards
of the opportunity to inspect and obtain copies of all

Association atest claim is like a class action-the
documents to be used at the hearing 48918 subd.

Commissions decision applies to all school districts in
re uest the pupil or toallowing uPon q parent

the state. If the district is successful the Commission
ý iii

..

inspect and obtain copies of the documents to be used at

goes to the Legislature to fund the statewide costs of the
the hearing 48918 subd. b iv sending of written

mandate for that
year and annually thereafter as long as

notice concerning a any decision to expel or suspend

the statute is in effect.
the enforcement of an expulsion order during a period

of probation b the right to appeal the expulsion to

In August 1998 after holding hearings on the Districts claim
the county board of education and c the obligation

as amended in April 1995 to reflect legislation that becaine of the parent to notify a new school district upon

effective in 1994 the Coniniission isslied a Corrected enrollment of the pupils expulsion 48918 former

Statement of Decision in which it detennined that Education subd. i currently subd. j v maintenance of a

Code section 48915s requirement of suspension and a record of each expulsion including the cause thereof

873 mandatory recommendation of expulsion for firearm 48918 former subd. j currently subd. k and vi the

possession constituted anew program or higher level of
recording of expulsion orders and the causes thereof in

service and found that because costs related to some of
the pupils mandatory interim record and upon request

the resulting hearing provisions set forth in Education Code
the forwarding of this record to any school in which the

section 48918 primarily various notice right of inspection
pupil subsequently enrolls 48918 former subd. j
currently subd. k.

and recording provisions exceeded the requirements of

federal due process those additional hearing costs constituted
In October 1999 the District brought this proceeding for an

reimbursable state-tnandated costs.
I I

As to the vast majority administrative writ of mandate challenging the Coinmissions

of the remaining 596 hearing procedures triggered by decision. The trial court issued a writ commanding the

Education Code section 48915s requireinent of suspension Commission to render anew decision finding i all

and a mandatory recommendation of expulsion for fireann costs associated with hearings triggered by compulsory

possession-for exatnple procedures governing such matters
suspensions and mandatory expulsion recotnniendations

as the hearing itself and the boards decision a statement of
are reinibursable and ii hearing costs associated with

facts and charges notice of the right to representation by discretionary expulsions are reitnbursable to the litnited

counsel written findings recording of the hearing and the 874 extent that required hearing procedures exceed federal

making of a record of the expulsion-the-Commission found due process mandates. The Cotninission defendant and

that those procedures were enacted to comply with federal the Department of Finance real party in interest hereafter

due process requireinents and hence fell within the exception Department appealed and the Court of Appeal affinned the

set forth in Goveiinnent Code section 17556 subdivision c judgment rendered by the trial court.

and 474 did not impose a reiinbursable state mandate.

The Cominissionfurther found that with respect to Education

Code section 48915s discretionaiy expulsions there was
II
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was the perceived attempt by the state to enact legislation

A. Costs associated with hearings triggered by compulsory
or adopt administrative orders creating programs to be

administered by local agencies thereby transfen-ing to those
suspensions and mandatory expulsion recommendations

agencies the fiscal responsibility for providing services which

1. New program or higher level of service the state believed should be extended to the public. In their

ballot arguments the proponents of article XIII B explained

Weaddressfirst the issue that weasked theparties to brief section 6 tothe voters Additionallythismeasure 1 Will_

Does Education Code section 48915 former subdivision b not allow the state govenunent to force programs on local

current subds. c d which mandated suspension and an govenirnents without the state paying for them. Ballot

expulsion reconunendation for those students who possess a Pamp. Proposed Amend. to Cal. Const. with arguments to

fireann at school or at a school activity off school grounds voters Spec. Statewide Elec. Nov. 6 1979 p. 18. Italics

and which also required a school board if it found the charge added. In this context the phrase to force programs on local

proved either to expel or to refer such a student to an govenunents confirms that the intent underlying section 6

alternative educational program housed at a separate school was to require reimbursement to local agencies for the costs

site constitute a new program or higher level of service involved in canying out functions peculiar to government

under article XIII B section 6 of the state Constitution and not for expenses incurred by local agencies as an incidental

under Govenirnent Code section 17514 impact of laws that apply generally to all state residents and

entities. County ofLos Angeles supra 43 Cal.3d 4656-Weaddressed the meaning of the Constitutions phrase new
57 233 Cal.Rptr. 38 729 P.2d 202 italics added.

program or higher level of service in County ofLos Angeles

v. State of California 1987 43 Cal.3d 46 233 Cal.Rptr. 38 It was clear in County of Los Angeles supra 43 Cal.3d 46
729 P.2d 202 County of Los Angeles That case concerned 233 Cal.Rptr. 38 729 P.2202 that the law at issue did

whether local govenunents are entitled to reimbursement for not meet the second test for a program or higher level of

costs incurred in complying with legislation that required service-it did not implement a state policy by imposing

local agencies to provide the same increased level of unique requirements upon local govenirnents but instead

workers compensation benefits for their employees as private applied workers compensation contribution rules generally to

individuals or organizations were required to provide for their all employers in the state. Nor we held did the law requiring

employees. We stated local agencies to shoulder a general increase in workers

compensation benefits amount to a reimbursable program or

Looking at the language of article XIII B section 6
higher level of service under the first test described above.

then it seems clear that by itself the tenn higher level of
Id. at pp. 57-58 233 Cal.Rptr. 38 729 P.2d 202. The law

service is meaningless. It must be read in conjunction with
increased the cost of employing public servants but it did not

the predecessor phrase new program to give it meaning. in any tangible nlanner increase the level of service provided
Thus read it is apparent that the subvention requirement

by those employees to the public.

for increased or higher level of service is directed to state

mandated increases in the services provided by local agencies We reaffirmed and applied the test set out in County ofLos

in existing programs. But the tenn program itself is not Angeles supra 43 Cal.3d 46 233 Cal.Rptr. 38 729 P.2d

defined in article XIII B. What programs 597 then did 202 in Lucia Mar Unified School District v. Honig 1988
the electorate have in mind when section 6 was adopted 44 Cal.3d 830 244 Cal.Rptr. 677 750 P.2d 318 Lucia Mar

We conclude that the drafters and the electorate had in The state law at issue in Lucia Mar required local school

mind the commonly understood meanings of the term- districts to pay a portion of the cost of educating pupils in1 programs.that carry out the govennnental function state schools for the severely handicapped-costs that the

of providing services to the public or 2 laws which state previously had paid in full.

to implement a state policy impose unique requirements on

local govenunents and do not apply generally to all residents
We detennined that the contributions called for under the

475 and entities in the state. County of Los Angeles
law were used to fund a program within both definitions

supra 43 Cal.3d 46 56 233 Cal.Rptr. 38 729 P.2d 202.
of that tenn set forth in County ofLos Angeles. Lucia Mar

supra 44 Cal.3d 830 835 244 Cal.Rptr. 677 750 P.2d

875 We continued in County ofLosAngeles The concern 318. We stated The education of handicapped children

which prompted the inclusion of section 6 in article XIII B is clearly a govenunental function providing a service to the

LC.
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public and the state law itnposes requirements on school

districts not iinposed on all the states residents. Nor can there

be any doubt that although the schools for the handicapped

have been operated by the state for many years the program

was new insofar as plaintiffs are $76 concerned since

at the time the state law became effective they were not

required. to contribute to the education of students fiom

their districts at such schools. .. To hold imder the

circumstances of this case that a shift in funding of an

existing program from the state to a local entity is not a

new progratn as to the local agency would we think violate

the intent underlying section 6 of article XIII B.... Section

6 was intended to preclude the state from shifting to local

ý476 agencies the financial responsibility for providing

public services in view of .. restrictions on the taxing and

spending power of the local entities. Lucia Mar supra

44 Cal.3d 830 835-836 244 Cal.Rptr. 677 750 P.2d 318

see also 598 County of San Diego v. State of California

1997 15 Ca14th 68 98 61 Cal.Rptr.2d 134 931 P.2d

312 legislation excluding indigents from Medi-Cal coverage

transferred obligation for such costs from state to counties

and constituted a reimbursable new program or higher level

of service.

We again applied the alternative tests set forth in County

of Los Angeles supra 43 Cal.3d 46 233 Cal.Rptr. 38

729 P.2d 202 in City of SacranZento v. State of California

1990 50 Cal.3d 51 266 Cal.Rptr. 139 785 P.2d 522 City

of Sacramento In that case we considered whether a

state law itnplementing federal incentives that encouraged

states to extend unetnployment insurance coverage to all

public employees constituted a program or higher level

of service under article XIII B section 6. We concluded

that it did not because as in County of Los Angeles 1
providing unemployment compensation protection to a citys

own employees was not a seivice to the public and 2 the

statute did not apply uniquely to local governments-indeed

the saine requirements previously had been applied to most

etnployers and extension of the requirement by eliminating

a prior exemption for local governments merelyplaced local

govemment employers on the same footing as most private

etnployers. City of Sacramento supra 50 Ca1.3dat pp.67-68266 Cal.Rptr. 139 785 P.2d 522.

Subsequently the Court of Appeal in City ofRichmond v.

Commission on State Mandates 1998 64 Ca1.App.4th 1190

75 Cal.Rptr.2d 754 City of Richmond following County

of Los Angeles supra 43 Ca1.3d 46 233 Cal.Rptr. 38 729

P.2d 202 and City ofSacramento supra 50 Cal.3d 51 266

Cal.Rptr. 139 785 P.2d 522 concluded that requiring local
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governments to provide death benefits to local safety officers

under both the Public Employees Retirement System and the

workers compensation systetn did not constitute a higher

level of service to the public. The Court of Appeal arrived

at that deterniination even though-as might also have been

argued in County of Los Angeles and City ofSacranZento-such
benefits may generate a higher quality of local safety

officers and thereby in a general and indirect sense provide

the public with a higher level of service by its employees.

City of Richmond supra 64 Cal.App.4th 1190 1195 75

Ca1Rptr.2d 754.

Viewed together these cases County ofLos Angeles supra

43 Cal.3d 46 233 Cal.Rptr. 38 729 P.2d 202 City of

Sacramento supra 50 Ca1.3d 51 266 Ca1.Rptr. 139 785 P.2d

522 and City of RichnZOnd 877 supra 64 Ca1App.4th

1190 75 Cal.Rptr.2d 754 illustrate the circumstance that

simply because a state law or order tnay increase the costs

borne by local govermnent iri providirig services this does

not necessarily establish that the law or order constitutes

an increased or higlZer level of the resulting service to the

public under article XIII B section 6 and Government Code

section 17514.12

12 Indeed as the court in City of Richniond supra

64 Cal.App.4th 1190 75 Ca1.Rptr.2d 754 observed

Increasing the cost of providing services cannot be

equated with requiring an increased level of service

under article XIII B section 6.... A highar cost to the

local government for compensating its employees is not

the same as a higher cost of providing an increased

level
ofl services to the public. Id. at p. 1196 75

Ca1.Rptr.2d 754 accord City of Anaheini v. State of

California 1987 189 Cal.App.3d 1478 1484 235

Cal.Rptr. 101 temporary increase in PERS benefit to

retired employees resulting in higher contribution rate

by local government does not constitute a higher level

of service-.tothe public.

ýý--477 By contrast Courts of Appeal have found a

reiinbursable higher level of service concerning an existing

prograin when a state law or executive order mandates

not merely sotne change that increases the cost of providing

services but an increase in the actual level or quality

of governmental services provided. In Carmel Valley Fire

Protection Dist v. State ofCalifornia 1987 190 Cal.App.3d

521 537-538 234 Cal.Rptr. 795 Carmel Valley for

example an executive order required that county firefighters

be provided with protective clothing and safety equipment.

Because this incfeased safety equipment apparently was

designed to result in more effective fire protection the
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mandate evidently was intended to produce a higher level of Assembly Bill No. 342 and 1256 Senate Bill xxx178 No.

service to the public thereby satisfying the first alternative 1198 1993-1994 Reg. Sess. Senate Bill No. 1198 and

test set out in County ofLosAngeles supra 43 Cal.3d 46 56 ii the requirements were intended to provide an enhanced

233 Cal.Rptr. 38 729 P.2d 202. Similarly in -599 Long service to the public-safer schools for the vast majority

Beach Unified School District v. State of California 1990 of students that is those who are not expelled or referred

225 Cal.App.3d 155 173 275 Cal.Rptr. 449 Long Beach to other school sites. In other words the legislation was

an executive order required school districts to takepecific premised upon the_idea_that-by_removing_potentially violent--- --- -

steps to measure and address racial segregation in local students from the general school population the safety of

public schools. The appellate court held that this constituted a those students who remain thereby is increased. See e.g.

higher level of service to the extent the orders requirements Stats.1993 ch. 1255 4 pp. 7285-7286 In order to ensure

exceeded federal constitutional and case law requirements public safety on school campuses ..
it is necessary that this act

by mandating school districts to undertake defined remedial take effect immediately Sen. Com. on Ed. Apr. 28 1993
actions and measures that were merely advisory under prior Analysis of Assem. Bill No. 342 p.

2 noting legislative

governing law. purpose to enhance safetypublic see also Assem. Com.

on Ed. July 14 1993 Analysis of Sen. Bill No. 1198 p.
1 The District and the Cominission assert that the

1noting legislative purpose to remove those who possess
mandatory aspect of Education Code section 48915 fireanns from the general school population by increasing the

insofar as it compels suspension and mandates an expulsion
frequency of expulsion for such conduct.

recommendation for firearm possession and thereafter

restricts the boards options to expulsion or referral to an off- In challenging this conclusion the Department relies upon
site alternative school carries out a governmental function County ofLos Angeles v. Department oflndustrial Relations

of providing services to the public and hence constitutes an 1989 214 Ca1.App.3d 1538 263 Cal.Rptr. 351 Departnaent

increased or higher level of service concerning an existing of Industrial Relations In that case the state enacted

program under the first alternative test of County of Los enhanced statewide safety regixlations that governed all public

Angeles supra 43 Cal.3d 46 56 233 Cal.Rptr. 38 729 and private elevators and thereafter the County of Los

P.2d 202. They argue in essence that the present matter is Angeles sought reiinbursement for the costs of complying

more analogous to the latter cases 878 Carmel Valley with the new regulations. The Court of Appeal found that the

supra 190 Cal.App.3d 521 234 Ca1.Rptr. 795 and Long regulations constituted neither a new program nor a higher

Beach supra 225 Ca1.App.3d 155 275 Cal.Rptr. 449-both level of service concerning an existing program under either

of which involved measures designed to increase the level of the two alternative tests set out in County ofLos Angeles

of governmental service provided to the public-than to the supra 43 Cal.3d 46 56 233 Ca1.Rptr. 38 729 P.2d 202. The

former cases County of Los Angeles supra 43 Cal.3d 46 court concluded that the elevator regulations did not meet the

233 Cal.Rptr. 38 729 P.2d 202 City of Sacramento supra first alternative test because the regulations did not cany out

50 Cal.3d 51 266 Cal.Rptr. 139 785 P.2d 522 and City a governmental function of providing services to the public

of Richmond supra 64 Cal.App.4th 1190 75 Cal.Rptr.2d the court found instead that 879 providing elevators

754-in which the cost of employinent was increased but the equipped with fire and earthquake tiflfl safety features

resulting governmental services themselves were not directly simply is not agovernment function of providing services

enhanced or increased. As we shall explain we agree with the to the public. Department of Industrial Relations supra
District and the Commission. 214 Ca1.App.3d at p. 1546 263 Cal.Rptr. 351. Moreover the

court found the second uniqueness test was not met-the
The statutory requirements here at issue-immediate

regulation applied to all elevators not only those owned or

suspension and mandatory recommendation of expulsion for
operated by local govenunents.

students who possess a fireann and the limitation upon the

ensuing options of the school board expulsion or referral- The Department asserts that Department of Industrial

reasonably are viewed as providing a higher level of service Relations supra 214 Ca1.App.3 d 1538 263 Cal.Rptr. 351

to the public under the commonly understood sense of that is analogous and argues that the service afforded by
term i the requirements are new in comparison with the mandatory suspensions followed by a required expulsion

preexisting scheme in view of the circumstance that they recommendation etc. is not qualitatively different from

did not exist prior to the enactment of Statutes of 1993 the safety regulations at issue in Department of Industrial

chapters 1255 Assem. Bill No. 342 1993-1994 Reg. Sess. Relations School districts canying out such expulsions
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are not providing a service to the public.... We disagree. incur the due process hearing costs that are mandated by

Providing public schooling clearly constitutes a goverrunental federal law pursuant to Goss supra 419 U.S. 565 95 S.Ct.

fanction and enhancing the safety of those who attend such 729 42 L.Ed.2d 725 and related cases and codified in

schools constitutes a service to the public. Moreover here Education Code section 48918. Instead a district would incur

unlike the situation in Departnzentof Industrial Relations such hearing costs only if a school principal first were to

the law itnpletnenting this state policy applies uniquely exercise discretion to recotnmend expulsion. Accordingly in

to local public schools. We conclude that Department of its.mandatory aspect Education Code section 48915 appears

Industrial Relations does not conflict with the conclusion that to constitute a state mandate in that it establishes conditions

the mandatory suspension and expulsion reconunendation under which the state rather than local officials has made

requirements together with restrictions placed upon a the decision requiring a school district to incur the costs of an

districts resolution of such a case constitute an increased or expulsion hearing.

higher level of service to the public under the constitutional I

provision and the implementing statutes.
The Deparhnent and the Commission agree to a point but

argue that a districts costs incurred in cotnplying with this

Of course even if as we have concluded above a statute state mandate are reitnbursable only if and to the extent

effectuates an increased or higher level of goverrunental that hearing procedures set forth in Education Code section

service to the public concerning an existing program this 48918 exceed the requirements of federal due process. In

does not necessarily lead to the conclusion that the progratn support they rely upon 60I Governtnent Code section

is a state mandate under California Constitution 17556 which-in setting forth circumstances in which the

article XIII B section 6. Couno of Los Angeles v. Cormnission shall not find costs to be mandated by the

Commission on State Mandates 1995 32 Cal.App.4th 805 state-provides that the commission shall not fmd costs

818 38 Cal.Rptr.2d 304 italics added County ofLos Angeles mandated by the state as defined in Section 17514 in any

II We turn to the question whether the hearing costs at claim submitted by a local agency or school district if after

issue flowing from cotnpulsory suspensions and mandatory a hearing the commission fmds that .. c The statute or

expulsion reconiniendations are mandated by the state. executive order implemented a federal law or regulation and

resulted in costs mandated by the federal goverrnnent unless

2. Are the hearing costs state inandated
the statate or executive order mandates costs which exceed

As noted above a coinpulsory suspension and a mandatory
the mandate in that federal law or regulation.

13

recommendation of expulsion under EducationCode section 13 Government Code section 17556 reads in full The

48915 in turn trigger a mandatory expulsion hearing. All commission shall not find costs mandated by the state

parties agree that any such resulting expulsion hearing must as defined in Section 17514 in any claim submitted by

cotnply with basic federal due process requirements such a local agency or school district if after a hearing the

as notice of charges a right to representation by counsel
commission finds that a The claim is submitted

an explanation of the evidence supporting the charges and
by a local agency or school district which requested

an opportunity to call and cross-examine witnesses and to
legislative authority for that local agency or school

district to implement the program specified in the

present evidence. See ante fn. 5. But as also noted above
statute and that statute imposes costs upon that local

article XIII B section 6 and the itnplementing statutes 496
agency or school district requesting the legislative

Gov.Code 17500 et seq. by their tenns provide for
authority. A resolution from the goveming body or a.

reimbursement only of state-mandated costs not federally
letter from a delegated representative of the governing

mandated costs. The Commission and the Department assert body of a local agency orschool district which requests

that this circumstance raises the question Do all or some of authorization for that local agency or schooldistrict to

a districts costs in cotnplying with the mandatory expulsion implement a given program shall constitute a request

provision of Education Code section 48915 constitute a witliin the meaning of this paragraph. b The statute

nonreitnbursable federal mandate or executive order affirmed for the state that which

had been declared existing law or regulation by action

In the absence of the operation of Education Code section of the courts. c The statute or executive order

48915s mandatory provision specifically compulsory implemented a federal law or regulation and resulted

irtunediate suspension and a mandatory expulsion in costs mandated by the federal government tuiless

recotmnendation a school district would not automatically
the statute or executive order mandates costs which

exceed the mandate in that federal law or regulation.

2011 Fhom.on FZeuies. No ciairr to oriciiriaI
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authority to levy service charges fees or assessments Because it is state law Education Code section 48915s

sufficient to pay for the mandated program or increased mandatory expulsion provision and not federal due process

level of service. e The statute or executive order law that requires the District to take steps that in tum

provides for offsetting savings to local agencies or require it to incur hearing costs it follows contrary to

school districts which result in no net costs to the
the view of the Commission and the Department that we

local agencies or school districts or includes additional cannot characterize any of the hearing costs incurred by the

---revenue-that-was-specificallpintendedtofundthe costs-
----- --- - - -

District triggered by the mandatory provision of Education
of the state mandate in an amount sufficient to fund the

Code section 48915 as constituting a federal mandate and
cost of the state mandate. f The statute orexecutive

hence being nonreimbursable. We conclude TT6l. that
order imposed duties which were expressly included in

a ballot measure approved by the voters in a statewide
ýder the statutes existing at the time of the test claim in

ection. g The statute created a new crime or
this case state legislation in effect through 481mid-elinfraction

eliminated a crime or infraction or changed 1994 all such hearing costs-those designed to satisfy the

the penalty for a crime or infraction but only for that
minimum requirements of federal due process and those that

portion of the statute relating directly to the enforcement may exceed 182 those requirements-are with respect to

of the crime or infraction. the mandatory expulsion provision of section 48915 state

480 88.1 We agree with the District and the Court

mandated costs fully reimbursable by the state.
15

of Appeal below that as applied to the present case
15 In Exhibit No. 1 to its claim the District presented

the declaration of a San Diego Unified School District
it cannot be said that Education Code section 48915s

official estimating that in order to process 350
mandatory expulsion provision implemented a federal law

proposed expulsions during the period spanning July
or reblation. Italics added. Education Code section 1 1993 to June 30 1994 the District would incur

48915 at the tiine relevant here did not implement any approximately $94200 in staffing and othercosts-federal
law as explained below federal law did not then yielding an average estimated cost of approximately

mandate an expulsion recommendation-or expulsion-for $270 per hearing during the relevant period. It is unclear

firearm possession.
14

Moreover although the Department
from the record how many of these 350 hearings

argues that in this context Govenunent Code section 17556
would be triggered by Education Code section 48915s

mandatory expulsion provision and constitutestate-subdivisioncs phrase the statute should be viewed as
mandated costs subject to reimbursement under article

referring not to Education Code section 48915s mandatory
XIII B section 6 and how many of these 350 hearings

expulsion recommendation requirement but instead to the
would be triggered by Education Code section 48915s

mandatory due process hearing under Education Code section
discretionary provision and as explained post in part

48918 that is triggeredby such an expulsion recommendation ILB constitute a nonreimbursable federal mandate.
it still cannot be said that section 48918 itself required the We note that in the proceedings below the

District to incur any costs. As noted above Education Code Commission did not confine reimbursement only to

section 48918 sets out requirements for expulsion hearings those matters. as to which the district on its own

that must be held when a district seeks to expel a student initiative would.not have sought expulsion in the

-but neither section 48918 nor federal law requires that
absence of the statutory requirement that it seek

any such expulsion recommendation be made in the first
expulsion-and the Deparhnent has not raised that

place and hence section 48918 does not implement any
point in the trial court or on appeal.

federal mandate that school districts hold such hearings and

incur such costs whenever a student is found in possession
Against this conclusion the Department in its supplemental

of a fireann. Accordingly we conclude that the so-called
briefing offers a wholly new theory not advanced in any of

exception to reimbursement described in Govermnent Code
the proceedings below in support of its belated claim that all

section 17556 subdivision c is inapplicable in this context.
hearing costs triggered by Education Code section 48915s

mandatory expulsion provision are in fact nonreimbursable
14 Subsequent amendments to federal law may alter this

federal mandates and not as we have concluded above
conclusion with regard to future test claims concerning

reimbursable state mandates. As we shall explain we rejectEducation Code section 48915s mandatory expulsion

provision-see post 16 Cal.Rptr.3d pages 481-482 94
the Departments contention as applied to the test case here

P.3d pages 602-603. at issue involving state statutes in effect through mid-1994.
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that is through mid-1994 our review of the statutes and

The Department cites 20 United States Code section 7151 relevant history suggests otherwise. Title 20 of the United

part of the federal No Child Left Behind Act of 2001 which
States Code section 7151 and the remainder of the No

provides as relevant here Each State receiving Federal Child Left Behind Act became effective on January 8
funds under any subchapter of this chapter shall have in effect

2002. The predecessor legislation cited by the Department

a State law requiring local educational agencies to expel from
-the Gun-Free Schools Act of 1994 fomier 20 U.S.C.

school for a period of not less than 1 year a student who 8921a although containing a substantially identical

is detennined to have brought a fireann to a school or to

have possessed a fireann at a school under the jurisdiction

mandatory expulsion provision id. 8921b117-was

of local educational agencies in that State except that such
not effective until July 1 1995 108 Stat. 3518 3. In

State law shall allow the chief administering officer of a local
tam the predecessor legislation to that Act cited by the

Department the Elementary and Secondary Education Act

educational agency to modify such expulsion requirement for

of 1965 forriier 20 U.S.C. 6301 et seq.-as it existed

a student on a case-by-case basis if such modification is in

at the time relevant here July 1 1993 through June 30

writing.
16

1994-contained no such mandatory expulsion provision.

16 Fireann as defined in 18 United States Code section Accordingly it appears that despite the Departhnents late

921 includes guns and explosives. discovery of 20 United States Code section 7151 at the

time relevant here regarding legislation in effect through

The Departhnent further asserts that more than $2.8 billion in mid-1994 neither 20 United States Code section 7151

federal funds under the No Child Left Behind Act are included nor either of its predecessors compelled states to enact

for local use in the 2003-04 state budget. Cal. State a law such as Education Code section 48915s mandatory

Budget 2003-04 Budget Highlights p. 4. The Departhnent expulsion provision. Therefore we reject the Departinents

argues that.in light of the requirements set forth in 20 United assertion that during the tiine period at issue in this

States Code section 7151 and the amount of federal program case Education Code section 48915s mandatory expulsion

funds at issue under the No Child Left Behind Act the provision constituted an implementation of a federal rather

financial consequences to the state and to the school districts than a state mandate.

of failing to comply with 20 United States Code section 7151
17 The prior law stated Except as provided in paragraph

are such that as a practical matter 883 Education Code 3 each State receiving Federal funds under this

secrion 48915s mandatory expulsion provision in reality chapter shall have in effect a State law requiring local

constitutes an implementation of federal law and hence educational agencies to expel fromschool for a period

resulting costs are nonreimbursable except to the extent they of not less than one year a student who is determined to

exceed the requirements of federal law. See Govt.Code have brought a weapon to a school under thejurisdiction

17556 subd. c see also Kern High School Dist. supra
of local educational agencies in that State except that

30 Ca1.4th 727 749-751 134 Cal.Rptr.2d 237 68 P.3d such State law shall allow the chief administering

1203 City of Sacramento supra 50 Cal.3d 51 70-76 266
officerof such local educational agency to modify such

Cal.Rptr. 139 785 P.2d 522. Moreover the Department
expulsion requirement for a student on a case-by-case

asserts to the extent school districts are 482 compelled
basis. Pub.L. No. 103-382 14601b1 Oct. 20

1994 108 Stat. 3518.
by federal law through Education Code section 48915s

mandatory expulsion provision to hold hearings pursuant
Although we conclude that all hearing costs triggered

to section 48918 in cases of firearm possession on school

grounds under 20 United States Code section 7164 defining
by Education Code section 48915s mandatory expulsion

provision constitute reimbursable state-mandated expenses

prohibited uses of program funds all costs of such hearingsproperlymay be paid out of federal program funds and
under the statutes as they existed during theperiod 884

covered by the Districts present test claim we do not
hence we should view the .. provision of program funding

foreclose the possibility that 20 United States Code section

as satisfying in advance any reimbursement requirement.

Kern High School Dist. supra 30 Ca1.4th 727 747 134
7151 or its predecessor 20 United States Code section 8921

Cal.Rptr.2d 237 68 P.3d 1203.
may lead to a different conclusion when applied to versions

of Education Code section 48915 effective in years 1995 and

603 Although the Departhnent asserts that this federal
thereafter. Indeed we note that at least one subsequent test

law and program existed at the time relevant in this inatter

x-Mxt 2011 Thomson Pies. No csaIsYl tt1 EEgitli3 U.S. G.71eCir i j
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claim that has been filed with the Commission may raise the governing boards to expel pupils from school for

federal statutory issue advanced by the Department.
18 inappropriate behaviors has been in existence since

before 1975. The behaviors defined as inappropriate

18 See Pupil Expulsions II 4th Amendment CSM No. under current law subdivisions a though l of

01-TC-18 filed June 3 2002. This claim filed by the
section 48900 48900.2 and 48900.3 meet prior laws

San Juan Unified School District asserts reimbursable
definitions of good cause and misconduct as reasons

state mandates with respect to among numerous other
for expulsion. Italics deleted.

statutesEducationCodesection _48915asamended_

------effective in 2002
The District maintains nevertheless that once it elects to

pursue expulsion it is obligated to abide by the procedural

B. Costs associated witla hearings triggered
hearing requirements of Education Code section 48918 and

by discretionary expulsion recommendations
accordingly is mandated by that section to incur costs

associated with such compliance. The District asserts that in

2 We next consider whether reimbursement is required this respect section 48918 constitutes a new program or

for the costs associated aT483 with hearings triggered higher level of service related to an existing program under

under discretionary expulsion provisions. Again we address article XIII B section 6 and under Govenunent Code section

first the issue that we asked the parties to brief Does the 17514. We shall assume for analysis that this is so.
20

discretionary expulsion provision of Education Code section

20 The requirements of Education Code section 48918
48915 former subd. c thereafter subd. d currently subd.

would appear to be new for purposes of thee which as noted above recognized that a principal reimbursement provisions in that they did not exist

possesses discretion to recommend that a student be expelled prior to 1975 and were enacted in that year and

for specified conduct other than fireann possession conduct subsequently. See ante fn. 2. The requirements

such as damaging or stealing property using or selling illicit also would appear to meet both alternative tests set

drugs possessing tobacco or drug paraphernalia etc. and forth in County of Los Angeles supra 43 Cal.3d

further specified that the school district governing board 46 56 233 Cal.Rptr. 38 729 P.2d 202-that is by

may order a student expelled upon finding that the student implementing procedures that direct and guide the

while at school or at a school activity off school grounds process of expulsion from public school the statute

engaged in such conduct constitute anew program or higher appears to carry out a governmental function of

providing services to public school students who face
level of se vice under article XIII B ti 6 f th t tr sec on e s a eo

ex ulsion or it would seem ri 48918 tit tp sec on cons u es
Constitution and under Govenunent Code section 17514

a law that to implement state policy imposes unique

We answer this question in the negative. The discretionary
requirements on local governments.

expulsion provision of Education Code section 48915 does

not constitute a new program or higher level of service
1 ne iistrict recognizes ot course tnat under iovenunent

because provisions recognizing discretion to suspend or
Code section 17556 subdivision c it is not erititled to

expel were set forth in statutes predating 1975. See
reimbursement to the extent Education Code section 48918

Educ.Code fonner 604 10601 Stats.1959. ch. 2 merely implements federal due process law but the District

3 p. 860 providing that a student may be suspended for argues that it has a right to reimbursement for its costs

of complying with section 48918 to 484 the extentgood cause id. fonner 10602 Stats.1970 ch. 102

102 p. 159 defining good cause id. fonner section
those costs are attributable to hearing procedures that exceed

10601.6 Stats.1972 ch. 164 2 p. 384 further defining
federal due process requirements. See Govt.Code 17556

good
19 subd. c. The District asserts that its costs in complying

cause. Accordingly the discretionary expulsion
with various notice right of inspection and recording

provision of Education Code section 48915 is not a new
requirements see ante fn. 11 fall into this category and are

program under article XIII B section 6 and the implementing
reimbursable.

statutes 885 nor does it reflect a higher level of service

related to an existingprogram. CountyofLosAngeles supra The Department and the Commission argue in response
43 Cal.3d 46 56 233 Cal.Rptr. 38 729 P.2d 202. that any right to reimbursement for hearing costs triggered

19 As the Commissionobserved in its Corrected Statement by discretionary expulsions-even costs limited to those

of Decision in this matter The authorization for procedures that assertedly exceed federal due process hearing
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requirements-is foreclosed by virtue of the circumstance flowing frotn its election to condeinn the property did not

that when a school pursues a discietionary expulsion it is not constitute a reiinbursable state mandate. Id. at pp. 781-783

acting under compulsion of any law but instead is exercising 200 Cal.Rptr. 642. The court reasoned Whether a city

a choice. In support the Department and the Coiiunission or county decides to exercise eininent domain is essentially

rely upon Kern High School Dist. supra 30 Cal.4th 727 134 an option of the city or county rather than a mandate of the

Cal.Rptr.2d 237 68 P.3d 1203 and City of Merced v. State state. The fitndamental concept is that the city or county is not

of California 1984 153 Cal.App.3d 777 200 Cal.Rptr. 642 required to exercise eininent domain. If however the power

City of Merced ofeminent dornain is r485 exercised then the city will be

required to pay for loss ofgoodwill. Thus payment for loss

In Kern High School Dist. supra 30 Cal.4th 727 134
ofgoodwill is not a state-mandated cost. Id. at p. 783 200

Cal.Rptr.2d 237 68 P.3d 1203 school districts asserted
Cal.Rptr. 642 italics added

that costs incurred in complying with statutory notice and

agenda requirements for committee meetings concerning Sununarizing this aspect of City of Merced supra 153

various state and federally funded educational programs Cal.App.3d 777 200 Cal.Rptr. 642 in Kern High School

constituted a reimbursable state mandate because once Dist. supra 30 Cal.4th 727 134 Cal.Rptr.2d 237 68 P.3d

886 school districts elected to participate in the underlying 1203 we stated The core point articulated by the court

state and federal prograins the districts had no option but to in City of Merced is that activities irndertalcen at the option

hold prograin-related committee meetings and abide by the or discretion of a local government entity that is actions

challenged notice and agenda requirements. Id. at p. 742 undertaken without any legal coinpulsion or threat of penalty

134 Cal.Rptr.2d 237 68 P.3d 1203. We rejected the school for nonparticipation do not trigger a state mandate and hence

districts position reasoning in part that because the districts do not require reimbursement of funds-even if the local

participation in the underlying prograins was voluntary the entity is obliged to incui costs as a result of its discretionary

notice and agenda costs incurred as a result of that voluntary decision to participate in a particular progranz or practice.

participation were not the product of legal compulsion and Kenn High School Dist. at p. 742 134 Cal.Rptr.2d 237 68

did not constitute a reiinbursable state mandate on that basis. P.3d 1203 italics added.

605 Id. at p. 745 134 Cal.Rptr.2d 23768 P.3d 1203.
21

The Departinent and the Commission argue that in the present

21 We also proceeded to hold that in any event because case the District like the claimants in Kern High School

the school districts were free to use program funds to
Dist. errs by focusing upon 887 the final result-a school

pay for the challenged increased costs the districts had ýstricts legal obligation to comply with statutory hearing
in practieal effect already been given funds by the

procedures-rather than focusing upon whether the school

Legislature to cover the challenged costs. Kern High

School Dist. supra 30 Ca1.4th at pp. 748-754 134
district has been compelled to put itself in the position in

Cal.Rptr.2d 237 68 P.3d 1203.
which such a hearing with resulting costs is required.

The District and ainici curiae on its behalf consistently with

In reaching that conclusion in Kern High School Dist. supra the opinion of the Court of Appeal below argue that the

30 Cal.4th 727 134 Cal.Rptr.2d 237 68 P.3d 1203 we
holding of City of Merced supra 153 Cal.App.3d 777 200

- --- -

discussed City of Merced supra 153 Cal.App.3d 777 200
Cal.Rptr. 642 should not be extended to apply to situations

Cal.Rptr. 642. In that case the city wished either to purchase
beyond the context presented in that case and in Kern

or to condemn pursuant to its eminent. domain authority
High School Dist. supra 30 Cal.4th 727 134 Cal.Rptr.2d

certain privately owned real property. The city elected to
237 68 P.3d 1203. The District and amici curiae note that

proceed by eniinent domain under which it was required
although any particular expulsion recommendation may be

by then recent legislation Code Civ. Proc. 1263.510
discretionary as a practical matter it is inevitable that some

to compensate the property owner for loss of business
school expulsions will occur in the adininistration of any

goodwill. The city so compensated the property owner and
22

then sought reimbursement from the state arguing that the
public school prograin.

new statutory requirement that it compensate for business 22 Indeed the Court of Appeal below suggested that the

goodwill amounted to a reiinbursable state mandate. City of present case is distinguishable from City of Merced

Merced supra 153 Cal.App.3d at p. 780200 Cal.Rptr. 642. supra 153 Cal.App.3d 777 200 Cal.Rptr. 642 in

The Court of Appeal concluded that the citys increased costs
light of article I. section 28 subdivision c of the

state Constitution.lliat constitutional subdivision part

Neýsýe i 20 11 Thalslsi.I1 Reuters. No Ge11rY2 1C r7giniýl U.S. Gf.vF3rITneTlt Works. ýr
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of Proposition 8 known as the Victims Bill of executive order requiring that county firefighters be provided

Rights initiative adopted by the voters at the Primary with protective clothing and safety equipment was found

Election in June 1982 states All students and
to create a reimbursable state mandate for the added costs

staff of public primary elementary junior high and
of such clothing and equipment. Id. at pp. 537-538 234

senior high schools have the inalienable right to attend
Cal.Rptr. 795. The court in Carmel Valley apparently did not

campuses which are safe secure and peaceful. The
contemplate that reimbursemerit would be foreclosed in that

Court of Appeal below concluded In light of a school

----districts constitutional oblijatiori toprovide asafe
--setting_merely_ because_a locaLagenc_y_possessed_discretion _

educational environment .. the incurring of hearing
concerning how many firefighters it would employ-and

costs under Education Code section 48918 cannot
hence in that sense could control or perhaps even avoid

properly be viewed as a nonreimbursable downstream the extra costs to which it would be subjected. Yet under a

consequence of a decision to seek to expel a student
strict application of the rule gleaned from City of Merced

under Education Code section 48915s discretionary supra 153 Cal.App.3d 777 200 Cal.Rptr. 642 such costs

provision for damaging or stealing school or private would not be reimbursable for the simple reason that the local

property using or selling illicit drugs receiving agencys decision to employ firefighters involves an exercise

stolen property engaging in sexual harassment or of discretion concerning for example how many firefighters

hate violence or committing other specified acts of
are needed to be employed etc. We find it doubtful that the

misconduct
.. that warrant such expulsion.

voters who enacted article XIII B section 6 or the Legislature
Building upon this theme amicus curiae on behalf of

that adopted Government Code section 17514 intended that
the District California School Boards Association

result and hence we are reluctant to endorse in this case an
argues that based upon article I section 28

subdivision c of the state Constitution together
application of the rule of City of Merced that might lead to

with Education Code section 48200 et seq. and
such a result.

article IX section 5 of the state Constitution 23 As we observed in Kern High School Dist. supra 30

establishing and implementing a right of public Ca1.4th 727 751-752 134 Cal.Rptr.2d 237 68 P.3d

education no expulsion recommendation is truly 1203 article XIII B section 6s purpose is to preclude

discretionary. Indeed amicus curiae argues school the state from shifting financial responsibility for

districts may not either as a matter of law or carrying out governmental functions to local agencies

policy realistically choose to forgo expelling a which are ill equipped to assume increased financial

student who commits one of the acts other than responsibilities.

firearm possession referenced in Education Code

section 48915s discretionary provision because In any event we have determined that we need not address

doing so would fail to meet that school districts legal in this case the problems posed by such an application of
obligations to provide a safe secure and peaceful

the rule articulated in City of Merced because this aspect of
learning environment for the other students.

the present case can be resolved on an alternative basis. As

we shall explain we conch.ide regarding the reimbursement
606 Upon reflection we agree with the District and amici

claim that we face presently that all hearing procedures
curiae that there is reason to question an extension of the

set forth in Education Code section 48918 properly should
holding of City of Merced so as to preclude reimbursement

be considered to have been adopted to iniplement a federal486 under 888 article XIII B section 6 of the state
due process mandate and hence that all such hearing costs

Constitution and Government Code section 17514 whenever
are nonreimbursable under article XIII B section 6 and

an entity makes an initial discretionary decision that in turn
Government Code section 17557 subdivision c.

triggers mandated costs. Indeed it would appear that under a

strict application of the language in City of Merced public In this regard we find the decision in County of Los

entities would be denied reimbursement for state-mandated Angeles II supra 32 Ca1.App.4th 805 38 Cal.Rptr.2d 304

costs in apparent contravention of the intent underlying article to be instructive. That case concerned Penal Code section

XIII B section 6 of the state Constitution and Govermnent 987.9 which requires counties to provide indigent criminal

Code section 1751423 and contrary to past decisions in defendants with defense funds for ancillary investigation

which it has been established that reimbursement was in services related to capital trials and certain other trials and

fact proper. For example as explained above in Carmel finther provides related procedural protections-namely the

Valley supra 190 Cal.App.3d 521 234 Cal.Rptr. 795 an confidentiality of a request for funds the right to have the

request ruled upon by a judge other than the trial judge
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and the right to an in camera hearing on the request. The xionreiinbursable under Government Code section 17556

county in that case asserted that funds expended under subdivision c. We reach the same conclusion here.

the statute constituted reimbursable 607 state mandates.

The Court of Appeal disagreed finding instead that the
Indeed to proceed otherwise in the context of a

Penal Code section merely implements the requirements
reimbursement claim would produce iinpractical and

of federal constitutional law and that even in the x889
detrimental consequences. The present case demonstrates the

absence of 487 Penal Code section 987.9 .. counties point. The record reveals that in the extended proceedings

would be responsible for providing ancillary services under
before the Cominission the parties spent nuiiierous hours

the constitutional guarantees of due process .. and under
producing voluminous pages of analysis directed toward

the Sixth Amendment.... 32 Cal.App.4th at p. 815 38
deternnining whether various provisions of Education Code

Cal.Rptr.2d 304.1Vloreover the Court of Appeal concluded
section 48918 exceeded federal due process requirements.

the procedural protections that the Legislature had built into
That task below was complicated by the circuinstance

the statute-requirements of confidentiality of a request for
that this area of federal due process law is not well

funds the right to have the request ruled upon by a judge
developed. The Commission which is not a judicial body

other than the trial judge and the right to an in cainera
did as best it could and concluded that in certain 890

hearing on the request-were merely incidental to the federal respects the various provisions as observed ante footnote

rights codified by the statute and their fmancial iinpact
11 predominantly concerning notice right of inspection

was de miriimis. Id. at p. 817 fn. 7 38 Cal.Rptr.2d 304.
and recording requirements exceeded the requirements of

Accordingly the Court of Appeal concluded the Penal
federal due process.

Code section in its entirety-that is even those incidental
Even for an appellate court it would be difficult and

aspects ofthe statute that articulated specific procedures not
problematic in this setting to categorize the various notice

expressly set forth in federal law for tlzeftling and resolution

right of inspection and recording requirements here at issue

of requests for funds-constituted an impleinentation of
as falling either within or without the general federal due

federal law and hence those costs were nonreiinbursable
process mandate. The difficulty results not only from the

under article XIII B section 6.
circumstance that as noted the case law 488 in the area

We conclude that the same reasoning applies in the present
of due process procedures concerning expulsion matters is

setting concerning the Districts request for reiinburseinent relatively undeveloped but also from the circuinstance that

for procedural hearing costs triggered by its discretionary
when such an issue is raised in an action for reunbursement as

decision to seek expulsion. As in County of Los -4ngeles II
opposed to its being raised in litigation challenging an actual

supra 32 Cal.App.4th 805 38 Cal.Rptr.2d 304 the initial expulsion on the ground of allegedly inadequate hearing

discretionary decision in the former case to file charges and procedures the issue inevitably is presented in the abstract

prosecute a crime in the present case to seek expulsion in
without any factual context that might help fraine the legal

turn triggers a federal constitutional mandate in the former issue. In such circumstances courts are-and should be

case to provide ancillary defense services in the present
-6a8 wary of venturing pronouncements especially

case to provide an expulsion hearing. In both circuinstances
concerning matters of constitutional law.

the Legislature in adopting specif ic statutory procedures
In light of these considerations we agree with the conclusion

to. coinply with the general federal mandate reasonably
reached by the Court of Appeal in County ofLos fingeles II

articulated various incidental procedural protections. These
supra 32 Cal.App.4th 805 38 Cal.Rptr.2d 304 for puiposes

protections are designed to make the underlying federal right
of ruling upon a request for reiinburseinent challenged

enforceable and to set forth procedural details that were
state rules or procedures that are intended to iinplement an

not expressly articulated in the case law establishing the

applicable federal law-and whose costs are in context

respective rights viewed singly or cumulatively they did
de minimis-should be treated as part and parcel of the

not significantly increase the cost of coinpliance with the

underlying federal mandate.

federal niandate. The Court of Appeal in County of Los

-4ngeles II concluded that for purposes of ruling upon a claim Applying that approach to the case now before us we

for reinibursement such incidental procedural requirements conclude there can be no doubt that the assertedly excessive

producing at most de niiniinis added cost should be viewed as due process aspects of Education Code section 48918 for

part and parcel of the underlying federal mandate and hence which the District seeks reiinbursement in connection with

Vnusx kSRvyA 9FxL LF% .20 hate.han RI..LSyl..raJ. 14ia clairli ts.3 of tg3t taf U.S. GtlerI mei i W1rY1.3.

1139



Received

July 29 2011

commission on
San Diego CJnified Schcrol Dist. v. CommEsssors On State Mandates 33 Ca94th 859 2004

state mandates
94 P.3d 589 16 Cal.Rptr.3d 466 190 Ed. Law Rep. 636 04 Cal. Daily Op. Serv. 6945...

hearings triggered by discretionary. expulsions see ante

footnote 11 primarily as noted various notice right of x891 Iu
inspection and recording rules fall within the category of

matters that are merely incidental to the underlying federal The judgment of the Court of Appeal is affirmed insofar as it

mandate and that produce at most a de minimis cost. provides for full reimbursement of all costs related to hearings

Accordingly for purposes of the Districts reimbursement triggered by the mandatory expulsion provision of Education

____-_-_claimYalLhearing_costs-incurxed_under_Education_Code_ Code section 48915. The judgment_ofthe_Court_ofAppealis

section 48918 triggered by the Districts exercise of reversed insofar as it provides for reimbursement of any costs

discretion to seek expulsion should be treated as having been related to hearings triggered by the discretionary provision of

incurred pursuant to a mandate of federal law and hence section 48915. All parties shall bear their own costs on appeal.

all such costs are nonreimbursable under Government Code

section 17556 subdivision c.
24 WE CONCUR KENNARD BAXTER WERDEGAR

24 We do not foreclose the possibility that a
CHIN BROWN and MORENO JJ.

local government might under appropriate facts

demonstrate that a state law though codifying
Parallel Citations

federal requirements in part also imposes more than
33 Cal.4th 859 94 P.3d 589 190 Ed. Law Rep. 636 04 Cal.

incidental or de minimis expenses in excess of

those demanded by federal law and thus gives rise to a
Daily Op. Serv. 6945 2004 Daily Journal D.A.R. 9404

reimbursable state mandate to that extent.

End of Document ý-ý 2011 Tho rrison Reuters. No lalrn to or9uMai U.S. GovernEent Vltorks.
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TABLE 4-2

WAIER.QUALITY OBJECTIVES FOR GROUNDWATER BASINS

Objective mg/1

Area TDS.. Sulfate Chloride Boron

Rincon Creek Hydro Unit f None Specified

Ventura River Hydro Unit._...rý
Ojai Subunit

.Uppe Ojai Subarea

West of Sulphur Mountain
Road 1000 300 200

East of Sulphur. Mountain
Road 700 50 100

Ojai Subarea ý
West of San Antonio-Senior
Canyon Creeks 1000 300 200. 0.5

East of San Antonio-Senior
Canyon Creeks 600 200 50 0.5

Upper Ventura River Subunit

San Antonio Creek Area 1000 300 100 1

Remainder of groundwater basin 800 300 100 0.5

Lower Ventura River Subunit a/ None Specified

Santa Clara-Calleguas Hydro Unit

Upper Santa Clara Subunit

Acton Subarea 600 150 100 1.0

Eastern Subarea

Above Bouquet Canyon 1 800 150 150 1.0
Above.Castaic Creek to f

Bouquet Canyon 900 300 150 1.0
South Fork of Santa Clara
River Area 1300 840 100 0.5

Placerita Canyon Area 700 150 100 0.5
Castaic Creek to Blue Cut ý 1500. 700 150 .1.

Bouquet Subarea 400 50 30 0.5

Mint Canyon Subarea 700 150 100- 0.5

I-4-17

1154



TABLE 4-2 Continued

WATER QUALITY OBJECTIVES FOR GROUNDWATER BASINS

Area TDS

Sierra Pelona Subarea 600

Piru Subunit

Piru Subarea

East of Piru Creek e/ 2500
West of Piru Creek 1200

Upper Piru Subarea 1100

Hungry Valley Subarea 500

Stauffer Subarea 1000

Sespe Subunit

Fillmore Subarea

Pole Creek Fan underlying
City of Fillmore 2000

South Side of Santa Clara
River 2000

Remainder of groundwater
basin 1200

Sespe Subarea 900

Santa Paula Subunit

Santa Paula Subarea

Easterly of Peck Road 1200
Westerly of Wells Road and

Los Angeles Ave. 1000
Remainder of groundwater

basin. 2000

Sisar Subarea 700

Oxnard Plain Subunit

Oxnard Subarea

Oxnard Forebay 1200
Deep Aquifers underlying
pressure area 1200

Semiperchecl -Aquifer f

T.A-R
1155

Objective mg/i

Sulfate Chloride Boron

100 100 0.5

1200 200 1.5

600 1U0 1.5

400 200 2

150 50 1.0

400 100 2.0

800 loo

800 .100 15

600 100 1.0

350 30 2.0

600 100 1.0

400 100 1.0

800 200 1.5

250 100 0.5

600 150 1.5

600 150

None Specified
l.5
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TABLE 4-2 Continued

k-.
WATER QUALITY OBJECTIVES FOR GROUNDWATER BASINS

Objective mg/i

Area TDS Sulfate Chloride Boron

Pleasant Valley Subarea 1200 600 150 1.5

Deep Aquifers 1200 600 150 1.5

Shallow Aquifer h/ None Specified

bC S itl u unonejoleguas-Ca

Clest Las Posas.Subarea 900 350 150 1.0

East Las Posas Subarea

Isolated basin vicinity-of
Grimes Canyon Road and
Broadway Road 250 30 30 0.2

Westerly of Grimes Canyon
Road and Hitch Blvd. 700 300 100 0.5

Easterly of Grimes Canyon
Road and Hitch Blvd. 2500 1200 400 3.0

Remainder of area 1000 400 150 1.0

Arroyo Santa Rosa Subarea 700 150 150 1.0

Conejo Valley Subarea 800 250 150 1.0

Tierra Rejada Valley Subarea 700 250 100 0.5

Giilibrand Subarea 900 350 50 1.0

a lley SubareaSimi V

Deep Aquifers 800 300 150 1.0
Shallow Aquifer f None Specified

Thousand Oaks Subarea 1400 700 150 1.0

a/ Shallow alluvial aquifer is of very poor quality and not used. Water
quality in shallow aquifer shall be maintained existing levels in
accordance with the non-degradation policy. This is to be accom-.
plished on case-by-case basis as part of the requirements imposed upon
dischargers to the shallow aquifer. Deeper San Pedro aquifers recharged
from Oxnard For.ebay and consequently its quality is dependent on the
qua2ity of replenishment water in Oxnard Forebay. Objective for deeper
San Pedro Aquifers identical to.that for deeper aquifers beneath the
Oxnard pressure area.

1-4-19
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b/ Excludes aquifer in Bouquet Canyon and tributaries.

c/ includes aquifer in Bouquet Canyon and tributaries butexcludes aquifer
in Castaic Creek.andthe South Fork of Santa C1.ara River and tributaries.

d/ I-ncludes aquifer in.Castaic Creek and tributaries

e/ Includes aquifer in Piru Creek and tributaries.

f/ Excludes aquifer in Piru Creek and tributaries.

c.ý/ Semi-perched aquifer is of very poor quality and not used for domestic
agricultural or industrial water supply in any significant quantity.
Water quality in shallow aquifer shall be maintained existing.levels in

accordance with the non-degradation policy. This is to be accomplished
on case-by-case basis aspart of the requirements imposed upon dischargers
to the shallow aquifer.

h/ Shallow aquifers are of very poor quality and not used for domesticagri-cultural.or industrial water supply in any significant quantity. Water
quality in shallow aquifer shall be maintained existingI.evelsinaccord-ancewith the non-degradation policy. This is to be accomplished on a
case-by-case basis as part of the requirements imposed upon dischargers
to the shallow aquifer.

1-4-20 1158
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CALlFORNIA REGIONAL WATER QUALITY CONTROL BOARD
LOS ANGELES REGION

January 27 1997

Resolution No. 97-02

Received

July 29 2011

Atýaýýýýin
-.sta e mýnVa es

Amendment to the Water Quality Control Plan to incorporate a

Policy for Addressing Levels of Chloride in Discharges of Wastewaters

WHEREAS the Califomia Regional Water Quality Control Board Los Angeles Region finds that

1 In 1975 the Regional Board established water quality objectives for chloride in most of the

Regions waterbodies based on background concentrations of chloride in accordance with the

Statement of Policy with Respect to Maintaining High Quality Water in Califomia State Board

Resolution No. 68-16 commonly known as the State Antidegradation Policy and the federal

Antidegradafion Policy as set forth in 40 CFR 131.12. Water quality objectives are the basis

for limits in Waste Discharge Requirements that are prescribed by the Regional Board.

2. When water quality objectives for chloride were set in acr rdance with the State

Antidegradation Policy and the federal Antidegradation Policy the Regional Board assumed

that chloride concentrations in imported waters would remain relatively low. Since 1975

however chioride concentrations in supply waters imported into the Region have been

increasing. During the late 1980s drought in watersheds that are sources of imported supply

waters made it difficult for many dischargers ih the Los Angeles Regicn to comoly with water

quality limits for chloride.

3. In addition to relativey high chloride levels in suoply waters chloride leves in wastewaters in

the Region can be affected by salt loading that ocirurs during beneficial use and treatment of

suppiy waters and wastewaters. In some areas of the Region a significant amcunt of loading

may occur from the use of water softeners_

4. In 1990 the Regional Board adopted Resolution No. 90-04 Erects of Drought-lnduced Water

Supply Changes and Water Conservation Measures on Compliance with Waste Discharge

Requirements wrthin the Los Angeles Region. This resctution commonly referred to as the

Drought Policy was intended to provide short-term and temporary relief to dischargers who

were unable to comply with limits for chloride due to the effects of drought on chloride levels in

suppiy waters imported into the Region.

For those dischargers who applied for relief under the Drougnt Policy the Regional Board

temporarily reset limits on concentrations of chloride at the lesser of. i 250 mg/L or ii the

chloride concentrations in supply waters plus 85 mg/L. An important ccndition of this relief was

that dischargers demonstrate that high chloride cAncentrations in their discharges of

wastewaters are due to increased salinity levels in supply waters imported into their service

areas. Several discyargers provided data that confirm that supply waters imported into the

Region are the cause of exce-edances.of chloride limits in discharges of wastewaters.

However many other dischargers have not yet adequately assessed the sources of relativeiy

high leves of chloride in wastewaters and the extent to which exceedances are due to factors

such as chloride in supply waters and/or significant cyloride loading during beneficial use and

treatment of supply waters and wastewaters.

November 15 1996

Revised Jariuarv 10. 1997

Revised Januarv 14. 1997

Revised Januarv 27 1997
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Resolution No. 97-02

Page Two

The drought ended before the Drought Policy was due to expire in 1993. However because
water supply reservoirs still had high chloride concentrations iri 1993 and because water

suppliers estimated that it wouid take 12 to 18 months for complete replenishment of imported
waters in reservoirs the Regional Board renewed the Drought Policy in June 1993 andagain
in February 1995. The Drought Policy currently is due to expire on the eariier of February 27
1997 or at that point in time when it has been determined that chloride levels in water supplies
imported into the Region have retumed to pre-drought conditions.

6. Chloride levels in supply waters imported into the Region and in reservoirs are no longer
impacted by drought. However chloride levels in suppiy waters imported into the Region are

generally higher than they were before drought conditions in the late 1980. The higher levels

of chioride in imported waters appear to be the result of intensifying demands for and

utilization of water resourcesin watersheds that are the sources of aupply waters. In addition
future droughts may affect leveis of chloride in supply waters imported into the Region.

7. The Regional Board recognizes the shortage of water in the Region and the need to cor.serve

supplies of fresh water for protection of beneficial uses. Accordingly the Regional Board

supports water reclamation as Cescribed in State Board Resolution No 77-01 Policy with

Respect to Water Reclamation in Calirornia. However achievements in water conservation

and reclamation can increase levels of chloride and other ionic constituents in reclaimed

waters and wastewaters that are ultimately discharged to waterbodies in the Region.

8. In order to deveop a long-term solution to the chionde compliance problems stemming from

elevated leveis of chloride in suppiy waters imported into the Region the Regional Board has

been working with a group of technical advisors formerly know as the Chloride Subcommittee
of the Surface Water Technical Review Committee. This group of technical advisors

represents a variety of interests inciuding water supply reciamation and wastewater

manaaement environmental protection and water softener industry interests. The group
concurs with

a an approach to permanently reset water quality objectives for chlonde in certain

surface waters using levels of chloride in water supply plus a chloride loading factor.

b a need to assess long-term loading trends for chloride and other saline constituents.

Furthermore due to concems expressed about the potential for future adverse impacts to

agricultural resources in Ventura County the Regional Board proposes to work with a locai

group of agencies municipalities representatives of the agricultural community and other

interested parties in order to clarify chioride objectives needed to protect waters used for

irrigation in the Santa Cara River and CaUeguas Creek watersheds. In addition this local

group concurs with the need to undertake assessments of significant sources of chloride

loading and-contingent upon results-identify methods that could control chloride loading and
the costs and effectiveness of the various loading control methods.
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9. The Secretary of Resources has certified the basin planning process exempt from certain

requirements under the Califomia Environmental Quality Act CEQA including preparation an
initial study a negative declaration and environmental impact rieport Trtle 14 California Code
of Regulations Section 15251. As per this certification an amendment to the Basin Plan is

considered functionally equivalent to an initial study negative declaration and environmentaf

impact report.

Any regulatory program of the Regional Board certified as functionally equivalent however
must satisfy the documentation requirements of Fitle 23 Califomia Code of Regulations

Section 377a which requires an environmental checklist witha description of the proposed

activity and a determination with respect to significant environmental impacts. On November

15 1996 the Regional Board distributed information regarding a proposed amendment to the

tBasin Plan to incorporate a Policy for Addressing Levels of Chloride in Discharges of

Wastewaters Chloride Policy. This information included an environmental checklist a

description of the proposed amendment to the Basin Plan and a determination that the

proposed amendment could not have a significant effect on the environment.

10. The public has had reasonable opportunfty to participate in review of the amendment to the

Basin Plan. Efforts to solicit pubiic review and comment include public notification more than

45 days preceding Board action public workshops held on.December 2 1996 December 3
1008 and January.6 1997 responses from the Reaional Board to oral and written comments

received from the public and a pubiic hearing held on January 27 1997.

11. In amending the Basin Plan the Regional Board considered factors set forth in section 13241

of the Porter-Cologne Water Quality Controf Act Cafrfomia W2ter Code Division 1 Chapter 2
Article.3 et seq. plus others.

12. The amendment is consistent wrth the State Antidegradation Policy State Board Resolutibn

No_ 68-16 in that the chanoes to water quality objectives i consider maximum benefits to the

people of the state ii will not unreasonably affect present and anticipated benefcial use of

waters and iii will not result in water quality less than that prescribed in policies. Likewise

the amendment.is consistent with the federal Antidegradation Policy 40 CFR 131.12.

13. Revision of water quality objectives for choride is subject to approval by the State Water

Resources Control Board the State Office of Administrative Law and the US Environmental

Protection Aoency.
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THEREFORE BE 1T RESOLVED THAT

1. Water quality objectives for chloride for certain surface waters will be revised as specified
below.

Watarbody New Objective

Los Angeks River-between Sepulveda Flood Control Basin and Figueroa Street

mciuding Burbank Westem Channel oniy

190 mg/L

Los Angeks Rrver-betweenFgueroa Street and estuary induding Rio Hondo

below Santa Ana Freeway oniy
190 mglL

Rio Hondo-between Whittier Narrows Flood Control Basin and Santa Ana Frwy 180 mg/L

San Gabriel River-between Valley Blvd. and Frestone Blvd. mcfuding Whittier

Narrows Flood Control Basin and San Jose Creek downstream of 71 Frwy only 180 mg/L

These new objectives are set at the lower of i levels needed to protect beneficial uses or ii
chloride levels in supply waters imported into the Region plus a chloride loading factor of 85

.mg/L The levels at which the new water quality objectives have been set are expected to

accommodate fluctuations in chloride concentrations that may be due to future drought.

Although the new water quality objectives do not match background levels of chloride they
nevertheless are expected to be fully protective of drinking water and freshwater aquatic life.

Due to concems expressed about the potential for future adverse impacts to agricultural

resources in Ventura County water quality objectives for chloride in the Santa Clara River and

Calleguas Creek watersheds will not be revised at this time. To address compiance. problems
with chloride limits based on existing water quality objectives the Regional Board hereby

grants variances interim relief to existing dischargers identified on Attachment A. The
Executive Officer is directed to notify these dischargers that they are subject to surface water

interim limits specified below.

Waterbody Segments for whic.h Existing Dischargers Are Subjet to Interim Chloride timits

lnterim

zrhloride

Limrt

Santa Ciara River-between Bouquet Canyon Road Bridge and West.Pier Highway 99 190 mg/L

Santa Clara Rrver-between West Pier Highway 99 and Blue Cut gaging station 190 mg/L

Santa Clara River-between Blue Cut gaging station and A Street Fillmore 190 mg/L

Arroyo Simi and tnbirtaries-upstream Madera Road 160 mg/L

Arroyo Simi-downstream Madera Road Arroyo Las Posas and tributaries 190 mg/L

Caileguas Creek and tributaries-between Potrtro Road and Arroyo Las Posas mcJuding Conejo
Creek Arroyo Conejo and Arrroyo Santa Rosa

190 mg/L

The variance period for interim relief will extend for three years following final approval of the

amendment. During this period the Regional Board expects that the local group of agencies
municipalities representatives of the agricuttural community and other interested parties.which
have commented upon this policy will work together to i clarify water quality objectives
needed to protect waters used for irrigation in the Santa Clara River and Calleguas Creek
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watersheds ii assess significant sources of chloride loading and iii contingent upon results

of the chloride ioading assessment identify cost-effective ways that could protect beneficiai

uses of waters in the Santa Clara and Calleguas Creek watersheds. Should these issues not

be resolved wfthin the three-year variance period the Regional Board intends to renew the

variance.

At the end of the variance period the Regional Board may reconsider revisions to water quality

objectives for chloride in the Santa Clara River and Calleguas Creek watersheds. Future

revisions of water quality objectives will consider chloride levels in supply waters including

fluctuations that may be due to future drought conditions reasonable loading factors during

beneficial use and.treatment of supply waters and wastewaters methods that could control

chloride loading and the associated costs and effectiveness of the various loading control

methods.

3. To address the need to continue and as appropriate improve tracking and assessment of

salinity loading throughout the Region publicly-owned treatment works POTWs shall be

required as part of their NPDE-S permits to monitor and assess salinity concentrations derived

from i source waters ii loading that occurs during beneficial use of supply waters and iii

loading that occurs during treatment and disinfection of supply waters and wastewaters.

Furthermore those POTWs not already monitoring and assessing chloride loading from

industrial sources shall expand their pre-treatment programs to include such assessments.

Monitoring data and assessments shall be reported by the POTWs to the Reoional Board on

an annual basis the content and format of these reports shall be subject to approval by the

Executive Officer of the Regional Board.

4. To address water qual.ity problems from water softenine processes throuchout the Reaion the

Regional Board recommends that water suppliers POTWs and representatives of the watet

softener industry undertake educational campaigns targeting residential commercial and

industrial water consumers on issues relating to water hardness water quality probiems

associated with water softeners and types of water softeners encouraging the use of those

types of softeners that pose less of a threat to water quality.

5. To address chloride loading that occurs during treatment and disinfection of supply waters and

wastewaters the Regional Board encourages shifts to less chlorine-intensive processes to

achieve treatment and disinfection of supply waters and wastewaters to the extent that such

shiits are cost-effective and consistent with water quality and reclamation objectives.

Contingent upon the success of the salinity loading measures set forth in paragraphs 2
through 5 immediately above the Regional Board may consider other saiinity control

measures at a later date. Such measures may include-but are not limited to-salt loading

fees bans or restrictions on inefncient water and/or self-regenerating types of softeners

regulatory controls of agricuttural discharges and expansion of POTW pretreatment programs

to incfude salinity loading controls from commercial discharges.

7. Water quality objectives for chloride will not be changed for the headwaters of the Regions

major stream systems. Furthermore due to concerrms over degradation of ground waters

stored in the Regions basins water quality objectives for chloride in grollnd waters will not be

changed. In accordance wfth the State Antidegradation Poficy water quality

objectives currently in effect will continue to protect the naturally-high quality of such surface

and ground waters.
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8. Resolution No. 90-04 Effects of Drought-Induced Water Supply Changes and Water

Conservation Measures on Compliance with Waste Discharge Requirements within the Los

Angeles Region Drought Policy which was intended to provide short-term and temporary

relief to dischargers who were unable to comply with limits for chloride due to the effects of

drought on chioride levels in supply waters is hereby rescinded with the adoption of this

resolution.

While this resolution and amendment to the Basin Plan are under review by the State Water

Resources Control Board Office of Administrative Law and the. US Environmental Protection

Agency the Regional Board will evaluate compliance consistent with provisions set forth in this

resolution.

1 John Norton Acting Executive Officer do hereby certify that the foregoing is a full true and correct

copy of a Resolution adopted by the Califomia Regional Water Quality Control Board Los Angeles

Region on January 27 1997.

Jorm Norton

6ýing Executive Officer
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Amendment to the Water Quality Control Plan to incorporate a

Policy for Addressing Levels of Chloride in Discharges of Wastewaters

Attachment A

Publicly-owned Treatment Plants Subject to a Variance from
Chloride Limits Based on Existing Water Quality Objectives

Pubfictv-owned Treatment Plant Orerator

Saugus Water Reclamation Plant County Sanitation Districts of Los

26200 Springbrook Road Saucus Angelss County

Valencia Water Reclamation Plant County Sanitation Districts of Los

28185 The Old Road Valencia Angeles County

Santa Paula Wastewater Reclamation Facility City of Santa Paula Ventura Regional
905 Corporate Street Santa Paula Sanitation District

City of Simi Valley Water Quality Control Facility City of Simi Valley

600 West Los Anoeles Avenue Simi Valey

Moorpark Wastewater Treatment Plant Ventura County Waterworks District No. 1

9550 Los Anceles Avenue Moorpark

Camrosa Wastewater Treatment Plant Ventura County Regional Sanitation District ý

Lewis Road Potrero Road Camarillo Camrosa County Water District

Hill Canyon Wastewater Treatment Plant City of Thousand Oaks

9600 Santa Rosa Road Camarillo

Oisen Road Water Reclamation Plant City of Thousand Oaks

2025 Oisen Road Thousand Oaks

Camarillo Sanitary District Water Reclamation Plant Camarillo Sanitary District

150 East Howard Road Camarillo
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State of California

California Regional Water Quality Confarol Board Los Angeles Region

RESOLUTION NO. R03-008

July 10 20Q3

Arnendment to the Water Quality Control Plan Basin Plan for the Los .Angele

Region to Incorporate a TotallVlaximum Daily Load for Chloride in the Upper
Santa Clara River

WHEREAS

1. The California Regional Water Quality Control Board Los Angeles Region Regional

Board adopted a revised Basin Plan for the Los Angeles Region on June 13 1994

which was approved by the State Water Resources Control Board SATRCB oin

November 17 .199 and by the- Office -of Administrative Law OAL on February 23
1995.

2. Section 303d of the Clean Water Act requires states to identify and to prepare a list

of water bodies that do not meet waterquality.standards and then to establish load

.an waste load allocations or a total maximumdaily Ioad TMDL for each water

body that will ensure ýattainment of water quality standards and then to incorporate

those allocations into their water quality control plans. Two reaches of the Santa

Clara River near the City.of Santa Glarita Upper Santa Clara Riv.er were listed on

Californias 1998 section 303d.list due to impairmezlt by chloride whichis present

at levels that_exceed the water quality objective.

3. Regional Board staff ýrepared a TIvTDL analysis and the associated doctunents to

addl-ess the chloride impairnlent of the Upper Santa Clara River. The documents

were issued for peer and public review. At a public hearing on October 24 2002 the

Regional Board adopted Resolution No. R02-018 amending the Basin Plan to

incorporate a TMDL for chloride in the Upper Santa Clara River.

4. A Basin Plan aanendxnent does not become effective until approved by the SWRCB
and. until the regulatory provisions are approved by the OAL and USEPA.

5. On Febrnary 19 2003 the.SWRCB adbpted SWRCB Resolution 2003-0014 the

Remand Resolution finding that the Regional Board staff prepared the documents

and followed procedures satisfying environmental documentation requirements in

accordance with the Cahifornia Environmental QualityAct scientific peer.review

and other State laws and regulations to develop a TMDL.

July 24 2003
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6. In the Remand Resolution the. SWRCB also foiuld that provisions of theamendment

as adopted by the Regional Board warratted minor clarification of the language of

various provisions. Regional Board Resolution No. R02-0 18 delegates to the

R.egional Board Executive Officer authority to malce ininor non-substantive

corrections to theadopted amendment if needed for clarity or consistency. The

Regional Board Executive Officer made the necessary coixections to the amendment.

7. In the Remand Resolution the SWRCB fiirtlzer found that the amendment as

corrected. does not adequately resolve issues regarding the appropriateness of the

coznpliance time schedules for unplementation tasks. Consequently the SWRCB
remanded to theRegional Board the amendinent to the Basin Plan to incorpoiate a

TMDLfor chloride for the Upper Santa Clara River.

8. The Remand Resolution directed the Regional Board to consider

a. Expansion of the current phased TMDL approach so that Coty Sanitation

Districts of Los Angeles County can complete their implementation tasks by

Regional Board-specified dates sequentially and within 13 years of the effective date

of the TMDL.. If advanced treatinent facilities and disposal facilities are found to be

necessary for corri.pliaaa.ce with the TMDL the Regional Board may consider

extending the implementation schedule as necessary to account for events beyond

the control of the County Sanitation.Districts of Los A.ngeles County.

b. Extensiori of the interim effluent liinits beyond the currently proposed 21/z years

so that these limits may remain in effect ditring thb planning constructioia and

execution portions of the TMDLs implementation tasks.

c. Whether provision of a long-term alternate water supply to agricultural diverters

of surface water by the Couiity Sariitation Districts of Los A.ngeles Coutity wouldbe

appropriate an.d coissider re-evaluation of the agricultural water quality objective and

the agricultuxal beneficialuse desigriation i.f such alter.aate supply is provided. The

re-evaluatioia of the alternative water supply should consider re-examiniqg an.d

xnodifyi.ng the trigger and coinpliance schedule for providing the alternative water

supply. The Regional Boards re-evaluation of the objective should consider

accounting for the beneficial uses to be protected the quality of the imported water

supply to the Upper Santa Clara River watershed and the impacts of periods of

drought or low rainfall.

d. An integrated solutioii which rnay be a single comprehensive TMDL for all

water qualitypollutants. in the Santa Clara River basin listed oii the Clean Water Act

section 303d list.

2
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9. Regional Board staff considered the State Board recommendations contained in the

Remand Resolution and evaluated options for amending the Implementation Plan in

consideration of the remand. The evaluations and re.commendations of Regional

B-oard staff are provided in amemo to file entitled Options Considere.d for Revision

of RemandedUpper Santa Clara River Chloride TMDL dated March 272003.. The

results of Regional Board staff evaluation are shown in the redline version of

Attaclvnent A.

10. Since adoption of the Upper Saalta Clara Chloride TMDL the Regional Board

County Sanitation Districts of.Los Angeles C.ounty and the City of Santa Clarita

have been proactively pursuing chloride source reduction. Specifically the agencies

have conducted extensive public outreach and County Sanitation Districts of Los

Angeles County has enacted an ordinance balZning the installation ofself-regeneratingwater softeners.

11. At a public hearing on July 10 2003 the Regional Board reconsidere-d Resolution

No. R02-018 in light of the Remand Resolution. ý
I

a. The Regional Board expanded the phased-TMDL appr.oach-adopted by the

Regional Board in Resolution R02-018 to allow C.ount.y Sanitation Districts of Los

Angles County CSDLAC to complete the implementation tasks sequentially and

within 13 years. Specifically the due date of Task 9 Evaluation of Alternative

VTater Supplies for Agricultuxal Beneficial Uses. is extended to 4 years after the

effective date of the TMDL. This will allow the res.ults of studies to be conducted

under tasks 3 4 and 5 of the Implementation Plan Ground/Surface Water Interaction

Model.Chloride Source Identification/Reduction Pollution Prevention and Public

Outreach Plan and Evaluation of Appropriate Chloride Threshold for the Protection

of Sensitive Agricultural Supply.Use and Endangered Species Protection to be

considered before Task 9. is completed. The issues of ben.eficial uses quality of

imported water and impacts of periods of drought or low rainfall will be analyzed in

Tasks 3 4 and 5 which are due two years after the effective date of the TMDL.
Table 7-6.2 was revised to reflect these schedulemodifications.

b. The Regional Board extended the cuixently proposed 2-1/2 years period for

interim effluent limits so that the interim limits may remain in effect during the

planning construction and execution porlions of the TMDLs implementation tasks.

Further the Regional Board evaluated recent discharge data arid a-revision of the

interim limit proposed by CSDLA but did not find sufficient change in the

performance data to justify-a revision of the interim li.mit value. Table 7-6.1 was
revised to explicitly state that the interim limit remains in effect during the planning

construction and execution portion ofthe TMDLs impleinentation tasks a period

not to extend beyond 13 years fromthe effective date of the TMDL. Table 7-6.2

was modified to reniove the 2-1/2 year period for interim effluent limits.
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c. The Regional Board considered whether a long-term alternate water supply. to

agricultural diverters woald be appropriate. The Regional Board modifi.ed the taslt

for Evaluation of Alternative Water Supplies for .Pigricultura Beneficial Uses to

iuiclude this assessment. Task 9 of Table 7-6.2 has been modified to reflect this

additional analysis

d. The Regional Board chose not to incorporate the chloride TMDL into a single

eomprehensive TMDL addressing allwatex quality inipaiinents of the Santa Clara

River on the 303d list The forth.coxnixlg nutrient TMDL for the San.ta Clara River

has undergone extensive development worlt and is scheduled to be -finali.zed in 2003.

The chloride and forthcoxning nitrogen TMDLs address most of the waterquality

impaiiments on the 303.d list for the Santa Clara River.

12. In all other respects the fmdings and provisions of Regional Board ResolutionR02-018rernain valid and are carried forward. The revisions to the B.asin Plan

Amendment to incorporate a TMDL for chloride in the Upper Santa ClaraRiver

adopted by. Resolution R02-ý018 are shown in attachment A.

13. The revisions proposed to address the Remand Resolution do not alter the

enviromn.ental analysis necessity conclusion and de minimis findings of Regional

Board Resolution R02-018.

THEREFORE be it resolved that pursuant to sections 13240 and 13242 of tlie

Water Code the Regional Board hereby amends the Basin Plan as follows

1. Pursuant to sectioms 13240 and 13242 of the California Water Code the Regional

Board after consideriing the entire record including oral testiinony at the hearixxg

hereby adopts.the amendment to Chapter 7 of the. Water Quality Coiitrol Plan for the

Los Angeles Region to incorporate the elements of the Upper Santa Clara River

Chloride TMDL as set foz-th in Attacbtb.ent A hereto.

2. The Executive Officer is diiected to forward copies of the Basin Plan arrieridzn.ent to

the State Board in accordance withthe requireiuents of section 13245 of the

Califoinia Water Code.

I. The Regionalý Board requests that the State Board approve the Basin Plan amendment

in accordance with the requirements of sections 13245 and 13246 of the California

Water Code and forward it to OAL and the USEPA.

4
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4. If during its approval process the State Board or OAL deteimines that minor non-

substantive corrections to the language of the amendment are needed for clarity or

consistency the Executive Officer inay make such changes and .shal inform the

Board of anysuch changes.

5. The Executive Officer is authorized to sign a Certificate of.Fee Exemption.

I Dennis A. Diclcerson Executive Officer do hereby certify that the foregoing. is a

full true and corr.ect copy of a resolution adopted by the California Regional Water

Quality Control Board Los Angeles Region on 7uly 10 2003.

Dennis A. Dickerson

Execiztive Officer

r
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Attachment A to Resolution No. R03-008

Amendment to the Water Quality Control Plan Basin Plan for the Los Angeles

Region

To Incorporate a Total Maximum Daily Load for Chloride in the

Upper Santa Clara River

Proposed for adoption by the California Regional WaterQuality Control Board Los Arngeles

Region on July 10 2003.

Amendments

Table of Contents

Add

Chapter 7. Total Maximum Daily Loads TNIDLs -

7-6 Upper Santa Clara River Chloride TMDL
c

List of Figures Tables and Inserts

AddChapter 7. Total Maxinlum Daily Loads TMDLs Tables

7-6.1. Upper Santa Clara River Chloride.TMDL Elements

7-62. Upper Santa Clara River Chloiide TMDL ImpJ.ernentation Schedule

Chapter 7. .Total.Maximu.m.D.ai1.yL.oad TMDLs Upper.Santa Clar_a.Riv.er TMDL

Thi.s TIvIDL was adopted by The Regional Water Quality Coritrol Board on October 24 2002..

This TMDL was remanded by The State Water Resources Control Board on February 1-9 2003

This TMDL was adopted by The Regional Water Quality Control Board on July 10 2003

This TMDL was approved by The. State Water Resource Control Board on Insert Dat \
The Office of Adininistrative Law on Insert Date.

The U.S. Environmental Protection Agency on Itisert Date
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Froblein Elevated chloride concentrationsare causii2g impairments of the
Stateilient water quality objective in Reach 5EPA 303d list Reach7 and

Reach 6EPA 303d list Reach 8 of the Santa Clara River. This

obj ective was set to protect all beneficial tises agricultural
beneficial uses have been determined to be most sensitive and not

currently attained at the downstream end of Reach 5 EPA 303d
list Reach 7 and Reach 6 EPA 303 d list Reach 8 in the Upper
Santa Clara River Irrigation of salt sensitive crops such as

avocados and strawb.erries with water containing elevated levels of

chloride results in reduced crop yields. Chloride levels in

JZroundwater are also rising.

Ntcrneric Target.. This TMDL has a numeric target of 100 mg/L measured

Iiaterpretation of instantaneously and expressed as a chloride concentration required

the nzinaeric water to. attain the water quality objective and protect agricultural supply

quaZity objective
beneficial use. These objectives are set forth in Chapter 3 of the

used to calculate Basin Plan.

the Zoad

allocations The numeric target for this TMDL pertains to Reaches 5 and 6 of the

Santa Clara River andis based on achieving the existing water

quality objective of 100 mg/L measured instantaneously .througholit-

the impaired reaches. A subsequent BasiriPlan amendment will be

considered by the Regional Board to adjust the chloride objective
based on technical studies about the chloride levels including levels

that are protective of salt sensitive crops chloride source

identification and the magnitude of assinvilative capacity in the

upper reaches of the Santa Clara River provided that County
ý

Sanitation bistricts ofLos Arigeles.County choose to subriiit tiznely

and complete studies in accordance with tasks 2 through 6 of Table

7.6.2.

Source Aiialysis The principal source of chloride into Reaches 5 and 6 of the Santa

Clara River is discharges from the Saugus Water Reclamation Plant

WRP and Valencia WRP which are estimated to contribute 70%
of the chloride load in Reaches 5 and 6.

Zinkage Aizalysis Linkage between chloride sources and the in-stream water quality
was established through a statistical analysis of the WRP effluent
and water quality data at Blue Cut-and Highway 99. The analysis
shows that additional assimilative capacity is usually added to

Reaches 5 and 6 from groundwater discharge but the magnitude of
the assimilative capacity is not well quantified. Consequently the

Implementation Plan includes a hydrological study Surface
Water/Groundwater Interaction of the u er reaches of the Santa

2
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J

Waste Load

Allocatiorzsfor

point sources

Clara River.

The nurneric targetis based on the water quality objective for

chloride. The proposed waste load allocations WLAs are 10.0

mg/L for ValenciaWRP and 100 mg/L for Saugus WRP. The waste

load allocations are expressed as a concentratioil limit derived from

the existing WQO thereby acc.ornmodatingfuture growth. Other

NPDES discharges eontribute a minor chloride load. The waste load

allocation for these point sources is 100 in/L.

Load Allocatiorz The source analysis indicates nonpoint.sources.are-not a major

for non point source of chloride. The load allocations for these nonpoint sources

sozprces is 100.mg/L.

Inipleriientatiorx
Refer to Table 7-6.2.

The implemezitation plan proposes that during the period of TMDL

implementation compliance for the W.RI effluent will be evaluated

in accordance with interim lirnits base.d on 2000 - 2001 perf.ormance

i.e.
effluent chloride concentration at the Valencia and Saugus

W.RIs.. Using the USEPA protocol desoribed in Table 51 of the

Technical Support Document for Water Quality-basedToxics

Control USEPA 1991 the average monthly interim limits are 200

nig/L and 187 mg/L and the maximumdaily limits are 218 mg/L

and 196mg1L for the Saugus and Valencia vJRPs respectively.

.

Margirz of Safety An implicit margin of safety is incorporated through conservative

nzodel assuin tions and statistical analysis.

Seasonal Three critical conditions are identified for this TMDL. The

Variatiorzs arid driest six months of the year is the first critical condition for

Critical chloride becausless surface flow is availa-ble to dilute effluent

Conditiorts discharge purnping rates for agricultural purposes are higher

groundwater discharge is less poorer quality groundwater may

be drawn into the aquifer.and evapotranspiration effects axe

greater in warna weather. During drought the second critical

condition reduced surface flow and increased groundwater

extraction continues through several seasons with greater

impact on groundwater resource and discharge. The third

critical condition is based on the recent instream chloride

concentration iizereases such as those that occurred in 1999 a

year of average flow when. 9 of 12 monthly averages exceeded

the objective. Data from all three critical conditions were used

m the statistical model described. Hydrological modeling will

be corn leted to evaluate whether additional loading Will -
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1.Alternative Water Supply Effective Date

a Should 1 the monthly average in-river concentration at Blue Cut the of TMDL
reach boundary exceed the water quality objective of 100 mg/L
measured for the purposes of this TMDL as a rollingtwelve month

average for three months of any 12 months 2 each agricultural
diverter provide records of the diversion dates and amounts to-the

Regional Board and CSDLAC for at least 2 years after the effective date

of theTMDL and 3 each agricultural di.verter provide photographic
evidence that diverted water is applied to avocado strawberry or other

chloride sensitive.crop and evidence of a water right to divert then

CSDLA will be responsible for providing an alternative water supply
negotiating the delivery of alternative water by a third party or

providing fiscal remediati.on to be quantified in negotiations between

CSDLAC and the agricultural diverter at the direction of the Regional
Water Quality Control Board until such time as the in-river chloride

concentrations do not exceed the water quality objective

b Should the instreainconcentration exceed 230 mg/L more than two
times in a three year period the discharger identified by the Regional
Board Executive Officer shall be required to submit a work plan for an.

.. ._

accelerated schedule to reduce chloride discharges within ninety days of
a request by the Regional Board Executive Officer.

2.Progress reports will be submittedby CSDLAC and Regional Board staff

on a semiannual basis from the effective date of the TMDL for tasks

345 and 6

3.Cnoundwater/Sui-face Water Interaction Model County Sanitation 2 years after

Districts of Los Angeles CSDLAC will solicit proposals collect data Effective Date

develop a model in cooperation with the Regional.Board obtain peer of TMDL
review and report results.. The impact of.source waters and reclaimed

water plans on achieving the water quality objective and protecting
beneficial uses including impacts on underlying groundwater quality
will also be assessed and specific recommendations for management
developed for Regional Board consideration. The purpose of the

modeling and sampling effort is to determine the interaction between
surface water and groundwater as it ma affect the loading of chloride

4

4
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G.oinp1etion

Talie7 6 2 fJP.p.er ýSanta Clara12iver CIi1oý ide T MDL Date

ýmplementation

xm lementah.on Tasks. . ........... r.... ....
from groundwater and its linleage to surface water quality.

4.Chloride Source Identification/Reduction Pollution PreY.enti.on and

Public Outreach Plan CSDLAC will quantify sources execute pilot

outreach programs assess pilots develop and implement source

reduction/pollution prevention and outreach program and report results.

Chloride sources from imported water supplies will-be assessed. The

assessmezlt will include conditions of dxought and low rainfall and will

analyze the alternat-ives for reducing this.source.

5.Evaluation of Appropriate Chloride Threshold for the Protection of

Sensitive Agricultural Supply Use and Endarcger.ed Species Protection

CSDLAC will convene a technicaladvýsory committee in cooperation

.wit the Regional Board review literature develop methodology for

assessment execute methodology and report results. In addition.the

study shall detezmine the impact of drought and low rainfall conditions

and the associated increase in imported water concentrations on

downstream crops utilizing the results of Task 3.

6.Develop Site Specific Objectives SSO for Chloride for Sensitive 3- years after

Agriculture. CSDLAC will solicit proposals and develop technical Effective Date

analyses upon which the Regional Board may base a Basin Plan of TMDL
aniendmeint.

7.Develop Anti-Degradation Analysis for Revision of Chloride Objective

by SSO CSDLAC will solicit proposals and-develop draftanti-degradationanalysis for Regional Board consideration.

8.Preparation and Consideration of a Basin Plan Amendnieiit BPA to 3.5 years after

.revis the chloride objective by the-RegionalBoard.
ý

Effective Date

of TMDL

9Evaluation of Alteinative Water -Supplies for Agricultural Beneficial 4 years after

Uses CSDLAC -will quantify water needs identify alternative water Effective Date

supplies evaluate necessary facilities and report results including the
.

of TMDL
..

1ongterm application of tb.is remedy

10.R.econsideration of the Chloride TMDL for the-Upper Santa Clara 4.5 years after

Riverby the Regional Board. Effective Date

of TMDL

11.Analysis of Feasible Compliance Measures to Meet Load Allocations 5 years after

from Revised TMDL if necessary. CSDLAC will assess and report on Effective Date

feasible irnplementation actions to meet the chlorideobjective in place of TMDL
after Task 10.
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12. Comp1ete PlanningDesign aiid Construction ofAtTvaneed 13 years after

Treatment Facilities CSDLAC will pxepare CEQ.A docurnents obtain. . Effective Date

permits acquire easements design system.and constr.uct The Regiorial of TMDL
Board. may consider extending the .duratio of this ta.s.lc as necessary to

account for.events beyond the control of the CSDLAC.

13. The interim effluent.limit for chloride shall remain in effect for no 13 years -after.

more than 13 years after the effective date of the T1VIDL. Effective Date

of T1vIDL.

14. Water Quality Objective for chloride in the Upper Santa Clara River 13 years after

shall be achieved. Effective Date

of TMDL or as

directed by the

R.egional Board

based on review

of Tasks 1-9.

6
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State of California

California Regional Water Quality Control Board Los Angeles Region

RESOLUTION 04-004

May 6 200d

Revision of interim waste load allocations and implementation plan for. chloride in the

Amendment to the Water Quality Control Plan for the Los Angeles Region to include a

T1VIDL for Chloride in the Upper Santa Clara River Resolution 03-008

WHEREAS the California Regional Water Quality Control Board Los Angeles

Region finds that

1. The federal Clean Water Act CWA requires the California Regional Water

Quality Control Board Regional Board to develop water quality standards which

are sufficient to protect beneficial uses designated for each water body found

within its region.

2. The Regional Board carries out its CWA responsibilities through Californias

Porter-Cologne Water Quality Control Act and establishes water quality objectives

designed to protect beneficial uses contained in the Water Quality Control Plan for

the Los Angeles Region Basin Plan.

3. At a public meeting on October 24 2002 the Regional Board considered amending
the Basin Plan to include a Total Maximum Daily Load TMDL for chloride in the

Upper Santa Clara River. The proposed TMDL included interim waste load

allocations- for chloride for the Valencia and Saugus Water Reclamation Plants

WRPs which are owned and operated by the County Sanitation Districts of Los

Angeles County CSDLAC. These interim waste load allocations provide the

discharger the necessary time to implement chloride source reduction complete

site specific objective studies and make appropriate modifications to the VJR.P as

necessary to meet the water quality objective for chloride. The interimwaste load

allocations. proposed in the TMDL were based on a statistical evaluation of the

WRPs performance in the three years preceding October 2002.

4. The Regional Board considered the entire record including written and oral

comments received from the public and the Regional Board staff s response to the

written comments. Resolution 02-018 the TMDL for chloride in the Upper Santa

Clara River was adopted by Regional Board on October 24 2002. Resolution02-018
assigned waste load allocations WLAs to major POTWs minorpoint

sources and MS4s p.eimittees discbarging to specific reaches of the Santa Clara

River.

5. At a public worksbop on February 4 2003 the State Board considered the TMDL
for chloride in the Upper Santa Clara River the entire record including written and

oral comments received from the public and the State Board staffs response to the

written comments. At a public meeting on February 19 2003 the State Board

adopted SWRCB Resolution 2003-0014 the Remand Resolution which

remanded the TMDL to the Regional Board and directed the Regional Board to
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reconsider several matters associated with the TMDL implementatiorr plan

including the duration of the interim waste load allocations. The State Board

resolution did not recommend that the Regional Board consider revision of the

interim waste load allocations.

6. In response to the Remand Resolution Regional Board staff revised the TMDL
Implementation Plan to address issues identified in the Remand Resolution. At a

public hearing on July 10 2003 the Regional Board considered the revised TMDL
for cbloride in the Upper Santa Clara River. The Regional Board considered the -

entire record including written and oral comments received from thepublic the

Regional Board staffs response to the written comments and the Remand
Resolution. At the public hearing the Regional Board directed staff to reconsider

interim waste load allocations and evaluate how any changes would affect

avocados and groundwater.

7. On July 10 2003 the Regional Board adoptedResolution 03-008 to revise the

Basin Plan to include a TMDL in the Upper Santa Clara River. Resolution 03-008

contained interim waste load allocations for the Saugus and Valencia WRPs and

assigned waste load allocations WLAs to major POTWs minor point sources

and MS4s permittees discharging to specified reaches of the SantaClara River.

8. During the time that ihe State and Regional Boards were considering the chloride

TMDL the National Pollutant Discharge Elimination System NPDES permits for

the Valencia and Saugus Water Reclamation Plants WRPs were under

consideration for renewal by the Regional Board. Time Schedule Orders adopted

contemporaneously with the NPDES permits also included interim discharge limits

for chloride NPDES Interim Limits which differed from the TMDLinterimwasteload allocations. The NPDES Interim Limits are based on the chloride

concentration of the water served from Castaic Lake for inunicipal supply in the

Santa Clarita Valley plus a loading factor of 134 mg/L of the Valencia WRP and

114 mg/L for the Saugus WRP measured as a twelve month rolling average. The

Ioading values are the highest measured at each plant in the last 5 years.

9. Staff finds that the .effect of the NPDES Interim Limits relative to TMDL interim

waste load allocations on groundwater and avocados are minor. Potential fiscal

impacts could be addressed through the mechanisms of the TMDL. The purpose of

this Basin Plan Amendment is to modify the interim waste load allocations in the

Chloride TMDL to conform to those in the Saugus and Valencia Time Schedule

Orders adopted by the Regional Board on November 6 2003.

10. The item summary as well as CEQA checklist and tentative Basin Plan

Amendment were released for public conunent on December 30 2003. The revised

interim waste load allocations are proposed in attachment A to this resolution.

11. The amendment is consistent with the State-Antidegradation Policy State Board

Resolution No. 89-16 in that the changes to water quality objectives i consider

maximum benefits to the people of the state ii will not unreasonably affect

present and anticipated beneficial use of waters and iii will not result in water

quality less than that prescribed in policies. Likewise the amendment is consistent

with the federal Antidegradation Policy 40 CFR 131.12.

2
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12. The proposed amendment results in no potential for adverse effect de minimis

finding either individually or cumulatively on wildlife

13. The regulatory action meets the Necessity standard of the Administrative

Procedures Act Government Code section 11353 subdivision b.

14. The Basin Plan amendment incorporating a revision for interim waste load

allocations for chloride in the Santa Clara River Chloride TNIDL must be

submitted for review and approval by the State Water Resources Control Board

State Board the State Office ofAdministrative Law OAL and the U.S.

Environmental Protection Agency U.S. EPA. The Basin Plan amendment will

become effective upon approval by OAL and U.S. EPA. A Notice of Decision will

be filed.

15. The TMDL Implementation Plan includes a task to develop site specific objectives

for chloride to protect beneficial uses. The studies supporting the proposed site

specific objectives are to be completed within three years after the effective date of

the TMDL. The three-year timeline is reasonable in light of existing information

however depending on the data requirements that are recommended by technical

experts pursuant to Implementation Task 4 the completion dates for the

development of appropriate thresholds for chloride and.associated implementation

tasks may need to be revised in order to provide sufficient time to complete the

necessary scientific studies. The Implementation Plan has been modified to

recognize that the Regional Board will re-evaluate the implementation schedule 12

months after the effective date of the TMDL and take action to amend the schedule

if there is sufficient technical justification.

16. The Regional Board recognizes that certain completion dates provided in the

TMDL Implementation Plan are estimates and that there are uncertainties

associated with implementation of some of the tasks particularly for those related

to the development and implemeritation of appropriate control measures for

meeting the water quality objective. For example should additional treatment

facilities be required the time needed for actions including but not limited to

gaining regulatory approval for measures selected for implementation completion

of CEQA requirements and acquisition of land and easements are subject to

uncertainties and factors outside the control of responsible parties. In recognition

of these uncertainties the implementation plan has been modified to recognize that

the Regional Board will re-evaluate the schedule 9 years after the efIective date of

the TMDL.

THEREFORE be it resolved that pursuant to Section 13240 and 13242 of the

Water Code the Regional Board hereby amends the Basin Plan as follows

1. The revised implementation plan in attachment A of this Resolution supersedes the

implementation plan contained in Resolution 03-008.

2. Pursuant to sections 13240 and 13242 of the California Water Code the Regional

Board after considering the entire record including oral testimony at the hearing

bereby adopts the amendment to Chapter 7 the Water Quality Control Plan for the

Los Angeles Region to incorporate the revisions of the interim waste load

3

1204



Received

July 29 2011

commission on
state mandate

allocations and implementation plan in the Santa Clara River Chloride TMDL
Tabie 7-8.1 Implementation Section as set forth in Attachment A hereto.

3. The Executive Officer is directed to forward copies of the Basin Plan amendment

to the SWRCB in accordance with the requirements of section 13245 of the

California Water Code.

4. The Regional Board requests that the SWRCB approve the Basin Plan amendment

in accordance with the requirements of sections 13245 and 13246 of the California

Water Code and forward it to Office of Administrative Law OAL and the United

State Environmental Protection Agency U.S. EPA.

5. If during its approval process the SWRCB or OAL determines that minornon-substantivecorrections to the language of the amendment are needed for clarity or

consistently the Executive Officer may make such changes and shall inform the

Board of any such changes.

6. The Executive Officer is authorized to sign a Certificate of Fee Exemption.

7. Amend the text in the Basin Plan Plans and Policies Chapter 5 to add

Resolution 04-004. Adopted by the Regional Water Quality Control Board on

May 6 2004.

Amendment to revise the interim waste load allocations and imple.mentation plan

inthe TMDL for Chloride.in the Upper Santa Clara River Resolution 03-008.

The resolution proposes revisions for the interim waste load allocations for chloride

and a revised implementation plan for the Upper Santa Clara River.

I Dennis Dickerson Executive Officer do hereby certify that the foregoing is a full true

and correct copy of a resolution adopted by the California Regional Water Quality Control

Board Los Angeles Region on May 6 2004.

/ý... yýýý
Dennis A. Dickerson

Executive Officer

4
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Attachment A to Resolution No. 04-004

Revision of interim waste load allocations and implementation plan

for the TMDL for Chloride in the Upper Santa Clara River Resolution 03-008

Proposed foradoption bythe California Regional Water Quality ControlBoard Los Angeles

Region on May 6 2004.

Amendments

Table of Contents

Add

Chapter 7 Total Maximum Daily Loads TMDLs
7-6 Upper Santa Clara River Chloride TMDL

List of Figures Tables and Inserts

Add Chapter 7. Total Maximum Daily Loads TMDLs Tables

7-6.1. Upper Santa Clara River Chloride TMDL Elements

7-6.2. Upper Santa Clara River Chloride TMDL Implementation Schedule

Chapter 7. Total MaximumDaily Loads TMDLs Upper Santa Clara River TMDL

This TMDL was adopted by The Regional Water Quality Control Board on October 24 2002.

This TMDL was remanded by The State Water Resources Control Board on February 19 2003

This TMDL was adopted by The Regional Water Quality Control Board on July 10 2003.

This TMDL was revised and adopted by The Regional Water Quality Control Board on May 6
2004.

This TMDL was approved by The State Water Resource Control Board on Insert Date

The Office of Administrative Law on.Insert Date.

The U.S. Environmental Protection Agency on Insert Date.
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Resolution 04-004

Page 2

Table 7-6.1. Upper Santa Clara River Chloride TMDL Elements

Eleixent Santa Clara River Chloride

Problem Elevated chloride concentrations are causing impairments of the water

Statement quality objective in Reach 5 EPA 303d list Reach 7 and Reach 6EPA
303d list Reach 8 of the Santa Clara River. This objective was set to

protect all beneficial uses agricultural beneficial uses have been

determined to be most sensitive and not currently attained at the

downstream end of Reach 5 EPA 303d list Reach 7 and Reach6 EPA
303d list Reach 8 in the Upper Santa Clara River. Irrigation of salt

sensitive crops such as avocados and strawberries with water containing

elevated levels of chloride results in reduced crop yields. Chloride levels

in groundwater are also rising.

Numeric Target This TMDL has a numeric target of 100mg/L measured instantaneously

Interpretation of and expressed as a chloride concentration required to attain the water

the numeric water quality objective and protect agricultural supply beneficial use. These

quality objective objectives are set forth in Chapter 3 of the Basin Plan

used to calculate

the load The numeric target for this TMDL pertains to Reaches 5 and 6 of the

allocations Santa Clara River and is based on achieving the existing water quality

objective of 100 mg/L measured instantaneously throughout the

impaired reaches. A subsequent Basin Plan amendment will be considered

by the Regional Board to adjust the chloride objective based on technical

studies about the chloride levels including levels that are protective of

salt sensitive crops chloride source identification and the magnitude of

assimilative capacity in the upper reaches of the Santa Clara River

provided that County Sanitation Districts of Los Angeles County choose

to submit timely and complete studies in accordance with tasks 2 through

6 of Table 7.6.2.

Source Analysis The principal source of chloride into Reaches 5 and 6 of the Santa Clara

River is discharges from the Saugus Water Reclamation Plant WRP and

Valencia WRP which are estimated to contribute 70% of the chloride

load in Reaches 5 and 6.

Linkage Analysis Linkage between chloride sources and the in-stream water quality was

established through a statistical analysis of the WRP effluent and water

quality data at Blue Cut and Highway 99. The analysis shows that

additional assimilative capacity is usually added to Reaches 5 and 6 from

groundwater discharge but the magnitude of the assimilative capacity is

not well quantified. Consequently the Implementation Plan includes a

hydrological study Surface Water/Groundwater Interaction Of the upper

reaches of the Santa Clara River.

Waste Load The numeric target is bawd on the water quality objective for chloride.

Allocations for The proposed waste load allocations WLAs are 100 mg/L for Valencia

point sources WRP and 100 mg/L Saugus WRP. The waste load allocations are
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Resolution 04-004

Page 3

Table 7-6.1. Upper Santa Clara River ChlorideTMDL Elements

Element Santa Clara River Chloride

expressed as a concentration limit derived from the existing WQO
__

-

-thereby accommodatingfuture growth Other NPDES discharges

contribute a minor chloride load. The waste load allocation for these point

sources is 100 mg/L.

Load Allocation The source analysis indicates nonpoint sources are not a major source of

for non point chloride. The load allocations for these nonpoint sources is 100 mg/L.

sources

Implementation Refer to Table 7-6.2.

The implementation plan proposes that during the period of TMDL
implementation compliance for the WRPs effluents will be evaluated in

accordance with interim waste load allocations.

Saugus WRP The interim waste load allocation for chloride is the sum of

State Water Project treated water supply concentration plus 114 mg/L as

a twelve month rolling average.

At no time shall the interim wasteload allocation exceed 230mg/L.

InterimWaste Load AllocationTreated Potable Water Supply

114 mg/L not to exceed 230 mg/L.

114 mg/L is the maximum difference in chloride concentration

between the State Water Project treated water and the Saugus

WRP treated effluent over the last five years.

Valencia WRP The interim waste load allocation for chloride is the sum

of State Water Project treated water supply concentration plus 134 mg/L
as a twelve month rolling average. At no time shall the interim wasteload

allocation exceed 230 mg/L.

Interim Waste Load AllocationTreated potable Water Supply

134 mg/L not to exceed 230 mg/L.

134 mg/L is the maximum difference in chloride concentration

between the State Water Project treated water and the Valencia

WRP treated effluent over the last five years.

Margin of Safety An implicit margin of safety is incorporated through conservative model

assumptions and statistical analysis.

Seasonal Three critical conditions are identified for this TMDL. The driest six

Variations and months of the year is the first critical condition for chloride because less

Critical Conditions surface flow is available to dilute effluent discharge pumping rates for

agricultural purposes are higher groundwater discharge is less poorer

quality groundwater may be drawn into the aquifer and evapotranspiration
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Resolution 04-004

Page 4

Table 7-6.1. Gpper. Santa Clara RiNcr hloridcTNiIL rlenients

Saitit i AaraRivei C.hIoride

effects are greater in warm weather. During drought the second critical

condition reduced surface flow and increased groundwater extraction

continues through several seasons with greater impact on groundwater

resource and discharge. The third critical conditions is based on the recent

instream chloride concentration increases such as those that occurred in

1999 a year of average flow when 9 of 12 monthly averages exceeded

the objective. Data from all three critical conditions were used in the

statistical model described. Hydrological modeling will be completed to

evaluate whether additional loading will impact the WQO or beneficial

uses during non-critical conditions.
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Resolution 04-004

Page 5

Tabi-ý -6.2. lipper Santa Clara River Chnriae T\IDL

Implementari o n

Im lementatiwn Taý1l S

Completion

D ate

A. Alternate Water Supply1

a Should 1 the monthly average in-river concentration at Blue

Cut the reach boundary exceed the water quality objective of

100mg/L measured for the purposes of this TMDL as a

rolling twelve month average for three months of any 12

months 2 each agricultural diverter provide records of the

diversion dates and amounts to the Regional Board and

County Sanitation Districts of Los Angeles County

CSDLAC for at least 2 years after the effective date of the

TMDL and 3 each agricultural diverter provide

photographic evidence that diverted water is applied to

avocado strawberry or other chloride sensitive crop and

evidence of a water right to divert then CSDLAC will be

responsible for providing an alternative water supply

negotiating the delivery of alternative water by a third party

or providing fiscal remediation to be quantified in

negotiations between CSDLAC and the agricultural diverter at

the direction of the Regional Water Quality Control Board

until such as time as the in-river chloride concentrations do

not exceed the water quality objective.

b Should the instream concentration exceed 230 mg/L more

than two times in the three year period the discharger

identified by the Regional Board Executive Officer shall be

required to submit within ninety days of a request by the

Regional Board Executive Officer a workplan for an

accelerated schedule to.reduce chloride discharges.

2. Progress reports will be submitted by CSDLAC to Regional Board

staff on a semiannual basis from the effective date of the TMDL for

tasks 46 and 7 and on an annual basis. for Task 5.

3. Chloride Source Identification/Reduction Pollution Prevention and 6 months after

Public Outreach Plan Six months after the effective date of the Effective Date of

TMDL CSDLAC will submit a plan to the Regional Board that TMDL
addresses measures taken and planned to be taken to quantify and

control sources of chloride including but not limited to execute

community-wide outreach programs which were developed based on

the pilot outreach efforts conducted by CSDLAC assess potential

incentive/disincentive programs for residential self-regenerating

water softeners and other measures that may be effective in

controlling chloride. CSDLAC shall develop and implement the

source reduction/pollution prevention and public outreach program
and re ort results annually thereafter to the Regional Board. Chloride
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Table 7-6.2. Upper Santa Clara River Chloride TMDL Completion

Itnplementation Date

Implementation Tasks

sources from imported water supplies will be assessed. The

assessment will include conditions of drought and low rainfall and

will analyze the alternatives for reducing this source.

4. CSDLAC will convene a technical advisory committee or committees 12 months after

TACs in cooperation with the Regional Board to review literature EffectiveDate

develop a methodology for assessment and provide

recommendations with detailed timelines and task descriptions to

support any needed changes to the time schedule for evaluation of

appropriate chloride threshold for Task 6. The Regional Board at a

public hearing will re-evaluate the schedule for Task 6 and

subsequent linked tasks based on input from the TACs along with

Regional Board staff analysis and assessment consistent with state

and federal law as to the types of studies needed and the time needed

to conduct the necessary scientific studies to determine the

appropriate chloride threshold for the protection of salt sensitive

agricultural uses and will take action to amend the schedule if there.

is sufficient technical justification.

5. Groundwater/Surface Water Interaction Model CSDLAC will solicit 2 years after

proposals collect data develop a model in cooperation with the Effective Date of

Regional Board obtain peer review and report results. The impact of TMDL
source waters and reclaimed water plans on achieving the water

quality objective and protecting beneficial uses including impacts on

underlying groundwater quality will also be assessed and specific

recommendations for management developed for Regional Board

consideration. The purpose of the modeling and sampling effort is to

determine the interaction between surface water and groundwater as

it may affect the loading of chloride from groundwater and its linkage

to surface water quality.

6. Evaluation of Appropriate Chloride Threshold for the Protection of 3 years after

Sensitive Agricultural Supply Use and Endangered Species Effective Date of

Protection CSDLAC will prepare and submit a report ori endangered TMDL
species protection thresholds. CSDLAC will also prepare andsubmit

a report presenting the results of the evaluation of chloride thresholds

for salt sensitive agricultural uses which shall consider the impact of

drought and low rainfall conditions and the associated increase in

imported water concentrations orn downstream crops utilizing the

result of Task 5.

7. Develop Site Specific Objectives SSO for Chloride for Sensitive 4 years after

Agriculture CSDLAC will solicit proposals and develop technical Effective Date of

analyses upon which the Regional Board may base a Basin Plan TMDL
amendment.
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Table 7-6.2. Upper Santa Clara River ClilkT\ IDI ýomplýticýn

Lmplementati011 Date

Implementation Tasks

8. Develop Anti-Degradation Analysis for Revision of Chloride

Objective by SSO CSDLAC will solicit proposals and develop draft

anti-degradation analysis for Regional Board consideration.

9. Develop a pre-planning report on conceptual compliance measures to

meet different hypothetical final wasteload allocations. CSDLAC
shall solicit proposals and develop and submit a report to the

Regional Board that identifies potential chloride control measures and

.cost based on different hypothetical scenarios for chloride water

quality objectives and final wasteload allocations.

10. a Preparation and Consideration of a Basin Plan Amendment BPA 5 years after

to revise the chloride objective by the Regional Board. Effective Date of

TMDL
b Evaluation of Alternative Water Supplies for Agricultural

Beneficial Uses CSDLAC will quantify water needs identify

alternative water supplies evaluate necessary facilities and report

results including the long-term application of this remedy.

c Analysis of Feasible Compliance Measures to Meet Final

Wasteload Allocations for Proposed Chloride Objective. CSDLAC
will assess and report on feasible implementation actions to meet the

chloride objective established pursuant to Task l0a.

d Reconsideration of and action taken on the Chloride TMDL and

Final Wasteload Allocations for the Upper Santa Clara River by the

Regional Board.

11. The Regional Board staff will re-evaluate the schedule to implement 9 years after

control measures needed to meet Final Wasteload Allocations Effective Date of

adopted pursuant to Task 10 d and the schedule for Task 12. The TMDL
Regional Board at a public meeting will consider extending the

completion date of Task 12 and reconsider the schedule to implement

control measures to meet Final Wasteload Allocations adopted

pursuant to Task 10 d. CSDLAC will provide the justification for the

need for an extension to the Regional Board executive Officer at least

6 months in advance of the deadline for this task.

12. The interim effluent limits for chloride shall remain in effect for no 13 years after

more than 13 years after the effective date of the TMDL. Water Effective Date of

Quality Objective for chloride in the Upper Santa Clara River shall be TMDL
achieved. The Regional Board may consider extending the

completion date of this task as necessary to account for events

beyond the control of the CSDLAC.
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State of California

California Regional Water Quality Control Board Los Angeles Region

RESOLUTION NO. R4-2006-016

August 3 2006

Amendment to the Water Quality Control Plan for the Los Angeles Region through

revision of the Implementation Plan for the Upper Santa Clara River Chloride

TMDL Resolution 04-004

WHEREAS the California Regional Water Quality Control Board Los

Angeles Region finds that -

1. The federal Clean Water Act CWA requires the California Regional Water

Quality Control Board Regional Board to develop water quality standards

that are sufficient to protect beneficial uses designated for each water body
found within its region.

2. A consent decree between the U.S. Environmental Protection Agency

USEPA Heal the Bay Inc. and BayKeeper Inc. was approved on March 22
1999. This court order directs the USEPA to complete Total Maximum Daily- -

Loads TMDLs for all impaired waters within 13 years.

3.1 The elements of a TMDL are described in 40 CFR 130.2 and 130.7 and

section 303d of the CWA as well as in USEPA guidance documents Report
No. EPA/440/4-91/001. A TMDL is defined as the sum of the individual

waste load allocations for point sources load allocations for nonpoint sources

and natural background 40 CFR 130.2. Regulations further stipulate that

TMDLs must be set at levels necessary to attain and maintain the applicable

narrative and numeric water quality objectives WQOs and protect beneficial

uses with seasonal variations and a margin of safety that takes into account

any lack of knowledge concerning the relationship between effluent

limitations and water quality 40 CFR 130.7c1.

4. Upon establislunent of TMDLs by the State or USEPA the State is required to

incorporate the TMDLs along with appropriate implementation measures into

the State Water Quality Management Plan 40 CFR 1306c1 130.7. This

Water Quality Control Plan for the Los Angeles Region Basin Plan and

applicable statewide plans serves as the State Water Quality Management
Plans governing the watersheds under the jurisdiction of the Regional Board.

5. The Santa Clara River is the largest river system in southern California that

remains in a relatively natural state. The River originates on the northern

slope of the San Gabriel Mountains in Los Angeles County traverses Ventura

County and flows into the Pacific Ocean between the cities of San

-1-
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Buenaventura Ventura and Oxnard. The predominant.land uses in the Santa

Clara River watershed include agriculture open space and residential uses.

Revenue from the agricultural industry within the Santa Clara River watershed

is estimated at over $700 million annually and residential use is increasing

rapidly both in the upper and lower watershed.

6. The upper reaches of the Santa Clara River include Reaches 5 and 6 which are

located upstream of the Blue Cut gauging station west of the Los Angeles -

Ventura County line between the cities of Fillmore and Santa Clarita. Reaches

5 and 6 of the Upper Santa Clara River USCR appear on the EPA 303d list

of impaired waterbodies designated onthe 2002 EPA 303d list as Reaches 7

and 8 respectively. Several beneficial uses of the USCR including

agricultural supply water AGR groundwater recharge GWR and rare

threatened or endangered species habitat RARE are listed as impaired due

to excessive chloride concentration in the waters of the USCR. Valencia and

Saugus Water Reclamation Plants WRPs which are owned and operated by

the County Sanitation Districts of Los Angeles County CSDLAC are two

major point sources that discharge to the USCR.

7. At a public meeting on October 24 2002 the Regional Board considered

amending the Basin Plan to include a TMDL for chloride in the USCR. The

proposed TMDL included interim waste load allocations for chloride for the

WRPs. These interim waste load allocations provide the discharger the

necessary time to implement chloride source reduction complete site specific

objective SSO studies and make appropriate modifications to the WRP as

necessary to meet the WQO for chloride. The interim waste load allocations

proposed in the TMDL were based on a statistical evaluation of the WRPs
performance in the three years preceding October 2002.

The Regional Board considered the entire record including written and oral

comments received from the public and the Regional Board staffs response to

the written comments. Resolution 02-018 the TMDL for chloride in the

USCR was adopted by Regional Board on October 24 2002. Resolution02-018
assigned waste load allocations WLAs to majorpublicly owned

treatment works POTWs minor point sources and MS4s permittees

discharging to specified reaches of the Santa Clara River.

9. At a public workshop on February 4 2003 the State Board considered the

TMDL for chloride in the USCR the entire record including written and oral

comments received from the public and the State Board staffls response to the

written comments. At a public meeting on February 19 2003 the State Board

adopted SWRCB Resolution 2003-0014 the Remand Resolution which

remanded the TMDL to the Regional Board.

-2-
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10. In response to the Remand Resolution Regional Board staff revised the

TMDL Implementation Plan to address issues identified in the Remand
Resolution. On July 10 2003 the Regional Board adopted Resolution 03-008

to revise the Basin Plan to include a TMDL in the USCR. Resolution 03-008

contained interim waste load allocations for the Saugus and Valencia WRPs
- and assigned wasteload--ailocafions WLAsto majorPOTWs minor point

sources and MS4s permittees discharging to specified reaches of the Santa

Clara River.

11. During the time that the State and Regional Boards were considering the

chloride TMDL the National Pollutant Discharge Elimination System

NPDES permits for the Valencia and Saugus Water Reclamation Plants

ARPs were under consideration for renewal by the Regional Board. The

NPDES permits also included interim discharge limits for chloride which

differed from the TMDL interim waste load allocations. The NPDES interim

limits are based on the chloride concentration of the water served from Castaic

Lake for municipal supply in the Santa Clarita Valley plus a loading factor of

134 mg/L for the Valencia WRP and 114 mg/L for the Saugus WRP
measured as a twelve month rolling average. The loading values are the

highest measured at each plant in the last 5 years.

12. On May 6 2004 the Regional Board adopted Resolution 04-004 to revise the.

interim waste-load allocations and Implementation Plan for the chloride

TMDL in the USCR. The revised Implementation Plan in attachment A of

Resolution No. 04-004 supersedes the Implementation Plan contained in

Resolution No. 03-008.

13. The Implementation Plan as specified in attachment A of Resolution No.04-004
requires the completion of several special studies that serve to

characterize the sources fate transport and specific impacts of chloride in the

USCR including impacts to downstream reaches and underlying groundwater

basins.

14. The first of the special studies an evaluation of the appropriate chloride

threshold for the reasonable protection of salt-sensitive agriculture was

completed in September of 2005. This special study entitled Literature

Review and Evaluation LRE was reviewed and largely corroborated by a

Technical Advisory Panel TAP that issued a Critical Review Report of the

LRE.

15. The LRE found that the best estimate of a chloride hazard concentration for

avocado crops falls within the range of 100 to 117 mg/L. A similar range of

100 to 120 mg/L was found by the TAP. The existing WQO of 100 mg/L is

within the recommended range for the reasonable protection of salt-sensitive

crops.

-3-
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16. In addition to the LRE special study a collaborative report entitled Chloride

Source Identification/Reduction Pollution Prevention and Public Outreach

Plan Chloride Source Report was completed in November of 2005. This

report led by the CSDLAC identifies sources. of chloride in the USCR as

well as strategies for reducing those sources. The potable water supply was

identified as the largest source of chloride loading to the USCR.Self-RegeneratingWater Softeners SRWS in the Saugus and Valencia service

area were identified as the second largest source of chloride loading.

17. The second special study required by the Implementation Plan is the

Groundwater/Surface Water Interaction GSWI Model. The Regional

Board and CSDLAC are working in cooperation to complete this model.

Under existing TMDL the GSWI is due May 4 2007.

18. At a public hearing on November 3 2005 the Regional Board was provided

with an update on the status of the chloride TMDL and the results of the LRE

study. The Board directed staff to evaluate whether revising theTMDL

Implementation Plan is appropriate and to consider the possible impacts of

the high chloride level in surface water to groundwater quality.

19. Based on the conclusions of the LRE and the chloride source report staff

proposes four alternatives for the amendment to the Upper Santa Clara River

Chloride TMDL 1 a no-action alternative in which the Regional Board

takes no action to revise the schedule 2 an alternative that doesnot revise

the 13-year TMDL implementation schedule but includes. implementation

milestones in years 6-13 of the TMDL schedule 3 an alternative that

extends the 13-year schedule and 4 an alternative that accelerates the13-yearschedule. Staff recommends Alternative 4. Under this alternative the

Regional Board will consider a TMDL amendment to both accelerate the final

compliance date and include time-certain tasks for tasks related to the design

and treatment of chloride removal processes to reduce chloride loading if

deemed necessary. Staff notes there is potential for additional chloride

loading of 4 millionto 7 million lbs per year while the interim limit

approximately 200 mg/L is in effect instead of discharge at the WQO 100.

Staff however believes.this discharge can be mitigated by accelerating

the TMDL schedule

20. The Remand Resolution directed the Regional Board to consider a phased

approach so that the Districts can complete their implementation tasks by

Regional Board specified dates sequentially and within 13 years. This

direction was born of concerns expressed by stakeholders to the State Board

that they should not be required to expend resources planning and

constructing new technologies that the special studies could render

unnecessary. The Regional Board therefore readopted the TMDL with a 13

year implementation plan. That 13-year period included five years for special

studies feasibility analysis and WQO revisions if warranted followed by

-4-
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eight years for planning design and construction of the selected remedy. The

eight year time schedule for planning design and construction was based on

comments submitted by the Districts on October 7 2002 with a supporting

engineering study Cost Impacts for Compliance with a 100 mg/L
Instantaneous Chloride Discharge Limit at the Santa Clara Valley Water

Reclamation Plants Prepared by MWH October 2002 that eight years is

required to plan design and construct advanced treatment for chloride.

21. With completion of the LRE and the anticipated completion of the GSWI
model by November 20 2007 the Board finds that sufficient information will

be available such that there is no prejudice to the Districts in initiating the

feasibility tasks when the GSWI model is completed. Specifically the LRE
studies reveal that at most the WQO could be relaxed up to 117 mg/L from

100mg/L. These results coupled with the results of the GSWI modeling will

demonstrate whether the AGR and GWR beneficial uses could still be

protected with SSOs that are sufficiently less stringent such that construction

of advanced treatment systems would not be necessary. Subsequent TMDL
tasks such as development of SSOs development of the antidegradation

analysis development of a preplanning report on conceptual measures to meet

different hypothetical final wasteload allocations and preparation and

consideration of a Basin Plan Amendment to revise the chloride objective by
the Regional Board can be accomplished in a shorter timeframe than

originally contemplated because the range of chloride values identified by the

LRE as necessary to protect AGR and GWR is significantly smaller than the

potential range of chloride objectives contemplated during development of the

TMDL schedule. This action does not require the Districts to complete the

planning and design tasks before the Regional Board considers revision of the

chloride WQO preserves the current eight year schedule for planning design

and construction that is currently contained in the TMDL and also preserves

the requirements for the Board to reconsider the schedule twice during the

planning design and construction phase. The Board finds the proposed action

complies with State Board Resolution 2003-0014.

22. The Staff Report as well as a Notice of Exemption and tentative Basin Plan

Amendment were released for public comment on May 5 2006. The revised

Implementation Plan is proposed in Attachment A to this resolution.

23. The amendment is consistent with the State Antidegradation Policy State

Board Resolution No. 68-16 in that the revisions of the Implementation Plan

for the Upper Santa Clara River Chloride TMDL do not include revisions to

WQOs and are intended to shorten the time until compliance with standards.

Likewise the amendment is consistent with the federal Antidegradation

Policy 40 CFR 131.12.

24. The proposed amendment results in no potential for adverse environmental

effects de minimis finding either individually or cumulatively on wildlife

-5-
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because shortening the time to implementation will not result in different

processes from those already contemplated but will nZerely advance those

processes.

25. The regulatory action meets the Necessity standard of the Administrative

Procedures Act Government Code section 11353 subdivision b.

26. The Basin Plan amendment incorporating a revision for the Implementation

Plan in the Santa Clara River ChIoride TMDL must be submitted for review

and approval by the State Water Resources Control Board State Board the

State Office of Administrative Law OAL and the U.S. Environmental

Protection Agency U.S. EPA. The Basin Plan arnendment will become

effective upon approval by OAL and U.S. EPA. A Notice of Decision will be

filed following these approvals.

Therefore be it resolved that

1. Pursuant to Section 13240 and 13242 of the Water Code the Regional Board

hereby amends the Basin Plan by replacing the Implementation Plan contained

in Resolution 04-004 with the revised Implementation Plan in Attachment A
of this Resolution.

2. Pursuant to sections 13240 and 13242 of the California Water Code the

Regional Board after considering the entire record including oral testimony

at the hearing hereby adopts the arnendrnent to Chapter 7 the Water Quality

Control Plan for the Los Angeles Region to incorporate the revisions of the

Implementation Plan in the Upper Santa Clara River Chloride TMDL Table

7-6.2 Implementation Section as set forth in Attachment A liereto.

3. The Executive Officer is directed to forward copies of the Basin Plan

amendment to the SWRCB in accordance with the requirements of section

13245 of the California Water Code.

4. The Regional Board requests that the SWRCB approve the Basin Plan

arnendment in accordance with the requirements of sections 13245 and13246

of the California Water Code and forward it to the Office of Administrative

Law OAL and the United State Environmental Protection Agency U.S.

EPA.

5. If during its approval process Regional Board staff State Board or OAL
determines that minor non-substantive corrections to the language of the

amendmenf are needed for clarity or for consistency the Executive Officer

may make such changes and shall inform the Board of any such changes.

6. The Executive Officer is authorizedto sign a Certificate of Fee Exemption.
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7. The text in the Basin Plan Plans and Policies Chapter 5 is hereby amended

to add

Resolution No. 06-OXX. Adopted by the Regional Water Quality Control

Board on August 3 2006.

Arnendment-to-revise-the Implementation-Plan irithe TivIDL for Chloride in

the Upper Santa Clara River Resolution 04-004.

The resolution proposes revisions to the Implernentation Plan for the Upper
Santa Clara River Chloride TMDL.

I Jonathan Bishop Executive Officer do hereby certify that the foregoing is a full

true and correct copy of a resolution adopted by the California Regional Water Quality

Control Board Los Angeles Region on August 3 2006.

.--onatha
Bishop

Executive Officer

-7-

1222



Received

July 29 2011

commission on

state mandates

1223



Received

July 29 2011

commission on

state mandates

Resolution No. R4-2006-016

Page 1

Attachment A to Resolution No. R4-2006-016

Revision of the Implementation Plan

for the TMDL for Chloride in the Upper Santa Clara River Resolution 04-004

Proposed-foradoption-by the CaiiforniaRegional-Water Quality Control-Board Los Angees--Regionon August 3 2006.

Amendments

Table of Contents

Chapter 7. Total MaximumDaily Loads TMDLs
7-6 Upper Santa Clara River Chloride TMDL

List of Figures Tables and Inserts

Chapter 7. Total MaximumDaily Loads TMDLs Tables

7-6.1. Upper Santa Clara River Chloride TMDL Elements

7-6.2. Upper Santa Clara River Chloride TMDL Implementation Schedule Revised

Chapter 7. Total MaximumDaily Loads TMDLs Upper Santa Clara River TMDL

This TMDL was adopted by The Regional Water Quality Control Board on October 24 2002.

This TMDL was remanded by The State Water Resources Control Board on February 19 2003

This TMDL was adopted by The Regional Water Quality Control Board on July 10 2003.

This TMDL was revised and adopted by The Regional Water Quality Control Board on May 6
2004.

This TMDL was approved by The State Water Resource Control Board on July 22 2004

The Office ofAdministrative Law on November 15 2004

The U.S. Environmental Protection Agency on Apri128 2005

This TMDL was revised and adopted by The Regional Water Quality Control Board on August

3 2006.
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Problem Elevated chloride concentrations are causing impairments of the water

Statement quality objective in Reach 5 EPA 303d list Reach 7 and Reach 6 EPA
303d list Reach 8 of the Santa Clara River. This objective was set to

protect all beneficial uses agricultural beneficial uses have been

determined to be most sensitive and not currently attained at the

downstream end of Reach 5 EPA 303d list Reach 7 and Reach 6EPA
303d list Reach 8 in the Upper Santa. Clara River. Irrigation of salt

sensitive crops such as avocados and strawberries with water containing

elevated levels of chloride results in reduced crop yields. Chloride levels

in groundwater are also rising.

Numeric Target This TMDL has a numeric target of 100mg/L measured instantaneously

Interpretation of and expressed as a chloride concentration required to attain the water

the nurneric water quality objective and protect agricultural supply beneficial use. These

quality objective objectives are set forth in Chapter 3 of the Basin Plan.

used to calculate

the load. The numeric target for this TMDL pertains to Reaches 5 and 6 of the

allocations Santa Clara River and is based on achieving the existing water quality

objective of 100 mg/L measured instantaneously throughout the

impaired reaches. A subsequent Basin Plan amendment will be considered

by the Regional Board to adjust the chloride objective based on technical

studies about the chloride levels including levels that are protective of

salt sensitive crops chloride source identification and the magnitude of

assimilative capacity in the upper reaches of the Santa Clara River

provided that County Sanitation Districts of Los Angeles County choose

to submit timely and complete studies in accordance with tasks 2 through

6 of Table 7.6.2.

Source Analysis. The principal source of chloride into Reaches-5 and 6 of the Santa Clara

River is discharges from the Saugus Water Reclamation Plant WRP and

Valencia WRP which are estimated to contribute 70% of the chloride

load in Reaches 5 and 6.

Linkage Analysis Linkage between chloride sources and the in-stream water quality was

established through a statistical analysis of the WRP effluent and water

quality data at Blue Cut and Highway 99. The analysis shows that

additional assimilative capacity is usually added to Reaches 5 and 6 from

groundwater discharge but the magnitude of the assimilative capacity is

not well quantified. Consequently the Implementation Plan includes a

hydrological study Surface Water/Groundwater Interaction Of the upper

reaches of the Santa Clara River.

Waste Load The numeric target is based on the water quality objective for chloride.

Allocations for The proposed waste load allocations WLAs are 100mg/L for Valencia

oint sources WRP and 100 mg/L Saugus WRP. The waste load allocations are
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_ expressed as a concentration limit derived frorn the_existing WQU
thereby accommodating future growth. Other NPDES discharges
contribute a minor chloride load. The waste load allocation for these point

sources is 100 mg/L.

Load Allocation The source analysis indicates nonpoint sources are not a major source of

for non point chloride. The load allocations for these nonpoint sources is 100 mg/L.

sources

Implementation Refer to Table 7-6.2.

The implementation-plan proposes that during the period of TMDL
implementation compliance for the WRPs effluents will be evaluated in

accordance with interim waste load allocations.

Saugus WRP The interim waste load allocation for chloride is the sum of

State Water Project treated water supply concentration plus 11.4 mg/L as

a twelve month rolling average.

At no time shall the interim wasteload allocation exceed 230mg/L.

Interim Waste Load A1locationTreated Potable Water Supply
114 mg/L not to exceed 230 mg/L.

114 mg/L is the maximum difference in chloride concentration

between the State Water Project treated water and the Saugus
WRP treated effluent over the last five years.

Valencia WRP The interim waste load allocation for chloride is the sum
of State Water Project treated water supply concentration plus 134 mg/L
as a twelve month rolling average. At no time shall the interim wasteload

allocation exceed 230 mg/L.

Interim Waste Load AllocationTreated potable Water Supply
134 mg/L not to exceed 230 mg/L.

134 mg/L is the maximumdifference in chloride concentration

between the State Water Project treated water and the Valencia

WRP treated effluent over the last five years.

Margin ofSafety An implicit margin of safety is incorporated through conservative model

assumptions and statistical analysis.

Seasonal Three critical conditions are identified for this TMDL. The driest six

Variations and months of the year is the first critical condition for chloride because less

Critical Conditions surface flow is available to dilute effluent discharge pumping rates for

agricultural purposes are higher groundwater discharge is less poorer

uality groundwater may be drawn into the aquifer and evapotransniration
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effects are greater in warm weather. During drought the second critical

condition reduced surface flow and increased groundwater extraction

continues through several seasons with greater impact on groundwater

resource and discharge. The third critical conditiona is based on the. recent

instream chloride conceritration increases such as those that occurred in

1999 a year of average flow when 9 of 12 monthly averages exceeded

the objective. Data from all three critical conditions were used in the

statistical model described. Hydrological modeling will be completed to

evaluate whether additional loading will impact the WQO or beneficial

uses during non-critical conditions.
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I. Alternate Water Supply Effective Date of

a Should 1 the monthly average in-river concentration at Blue TMDL
Cut the reach boundary exceed the water quality objective of 05/04/2005

100mg/L measured for the purposes of this TMDL as a rolling

twelve month average for three months of ariy 12 months 2 each

agricultural diverter provide records of the diversion dates and

amounts to the Regional Board and County Sanitation Districts of

Los Angeles County CSDLAC for at least 2 years after the effective

date of the TMDL and 3 each agricultural diverter provide

photographic evidence that diverted water is applied to avocado

strawberry or other chloride sensitive crop and evidence of a water

right to divert then CSDLAC will be responsible for providing an

alternative water supply negotiating the delivery of alternative water

by a third party or providing fiscal remediation to be quantified in

negotiations between CSDLAC and the agricultural diverter at the

direction of the Regional Water Quality Control Board until such as

time as the in-river chloride concentrations do not exceed the water

quality objective

b Should the instream concentration exceed 230 mg/L more than

two times in the three year period the discharger identified by the

Regional Board Executive Officer shall be required to submit within

ninety days of a request by the Regional Board Executive Officer a

workplan for an accelerated schedule to reduce chloride discharges.

2. Progress reports will be submitted by CSDLAC to Regional Board

staff on a semiannual basis from the effective date of the TMDL for

tasks 4 6 and 7 and on an annual basis for Task 5.

3. Chloride Source Identification/Reduction Pollution Prevention and 6 months after

Public Outreach Plan Six months after the effective date of the Effective Date of

TMDL CSDLAC will submit a plan to the Regional Board that TMDL
addresses measures taken and planned to be taken to quantify and 11/04/2005
control sources of chloride including but not limited to execute

community-wide outreach programs which were developed based on

the pilot outreach efforts conducted by CSDLAC assess potential

incentive/disincentive programs for residential self-regenerating

water softeners and other measures that may be effective in

controlling chloride. CSDLAC shall develop and implement the

source reduction/pollution prevention and public outreach program
and report results annuall thereafter to the Regional Board. Chloride
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sources from imported water supplies will be assessed. The

assessment will include conditions of drought and low rainfall and

will analyze the alternatives for reducin this source.

4. CSDLAC will convene a technical advisory committee or committees 12 months after

TACs in cooperation with the Regional Board to review literature Effective Date

develop a methodology for assessment and provide 05/04/2006
recommendations with detailed timelines and task descriptions to

support any needed changes to the time schedule for evaluation of

appropriate chloride threshold for Task 6. The Regional Board at a

public hearing will re-evaluate the schedule for Task 6 and

subsequent linked tasks based on input from the TACs along with

Regional Board staff analysis and assessment consistent with state

and federal law as to the types of studies needed and the time needed

to conduct the necessary scientific studies to determine the

appropriate chloride threshold for the protection of salt sensitive

agricultural uses and will take action to amend the schedule if there

is sufficient technical justification

5. Groundwater/Surface Water Interaction Model CSDLAC will solicit 2.5 years after

proposals collect data develop a model in cooperation with the Effective Date of

Regional Board obtain peer review and report results. The impact of TMDL
source waters and reclaimed water planson achieving the water 11/20/2007

quality objective and protecting beneficial uses including impacts on

underlying groundwater quality will also be assessed and specific

recommendations for management developed for Regional Board

consideration. The purpose of the modeling and sampling effort is to

determine the interaction between surface water and groundwater as

it may affect the loading of chloride from groundwater and its linkage

to surface water quality.

6. Evaluation of Appropriate Chloride Threshold for the Protection of 2.5 years after

Sensitive Agricultural Supply Use and Endangered Species Effective Date of

Protection CSDLAC will prepare and submit a report on endangered TMDL
species protection thresholds. CSDLAC will also prepare and submit 11/20/2007

a report presenting the results of the evaluation of chloride tliresholds

for salt sensitive agricultural uses which shall consider the impact of

drought and low rainfall conditions and the associated increase in

imported water concentrations on downstream crops utilizing the

result of Task 5.

7. Develop Site Specific Objectives SSO for Cliloride for Sensitive 2.8 years after

Agriculture CSDLAC will solicit proposals and develop technical Effective Date of

analyses upon which the Regional Board may base a Basin Plan TMDL
amendment. 02/20/2008
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8. Develop Anti-Degradation Anal i

ý ý

ys s for Revision of Chloride

Objective by SSO CSDLAC will solicit proposals and develop draft

anti-degradation analysis for Regional Board consideration.

9. Develop a pre-planning report on conceptual compliance measures to

meet different hypothetical final wasteload allocations. CSDLAC
shall solicit proposals and develop and submit a report to the

Regional Board that identifies potential chloride control measures and

costs based on different hypothetical scenarios for chloride water

quality objectives and fmal wasteload allocations.

-

ý1.1.ý ý
ý.

ý.ý..ý. ý ý ýj. 1.Jý
arý i.I

I iý.r.....

ýý
.1 I 1ildiPý ýiiý4
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10. a Preparation and Consideration of a Basin Plan Amendment BPA 3 years after

to revise the chloride objective by the Regional Board. Effective Date of

TMDL
b Evaluation of Alternative Water Supplies for Agricultural 05/04/2008

Beneficial Uses CSDLAC will quantify water needs identify

alternative water supplies evaluate necessary facilities and report

results including the long-term application of this remedy.

c Analysis of Feasible Compliance Measures to Meet Final

Wasteload Allocations for Proposed Chloride Objective. CSDLAC
will assess and report on feasible implementation actions to meet the

chloride objective established pursuant to Task 10a.

d Reconsideration of and action taken on the Chloride TMDL and

Final Wasteload Allocations for the Upper Santa Clara River by the

Regional Board.

11. a Implementation of Compliance Measures Planning CSDLAC to 5 years after

submit a report of planning activities which include but are not Effective Date of

limited to 1 identifying lead state/federal agencies 2 TMDL
administering a competitive bid process for the selection of EIR/EIS 05/04/2010

and Engineering Consultants 3 Development of Preliminary

Planning and Feasibility Analyses 4 Submittal of Project Notice of

Preparation/Notice of Intent 5 Preparation of Draft Facilities Plan

and EIR 6 Administration of Public Review and Comment Periods

7 Development of Final Facilities Plan and EIR and incorporation

and response to comments 8 Administration of final public review

and certification process and 9 Filing a Notice of Determination

and Record of Decision.

b Implementation of Compliance Measures Planning CSDLAC to 5 years after

provide a schedule of related tasks and subtasks related to Task 11 a Effective Date of
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and provide semi-annual progress reports on progress of planning TMDL
activities thereafter until completion of Final Facilities Plan and 05/04/2010

EIR.

12. The Regional Board staff will re-evaluate the schedule to implement 6 years after

control measures needed to meet Final Wasteload Allocations Effective Date of

adopted-pursuant to Task 10 d and the schedule for Task 13. The TMDL
Regional Board at a public meeting will consider extending the 05/04/2011

completion date of Task 13 and reconsider the schedule to impleriient

control measures to meet Final Wasteload Allocations adopted

pursuant to Task 10 d. CSDLAC will provide the justification for the

need for an extension to the Regional Board executive Officer at least

6months in advance of the deadline for this task.

13. a Implementation of Compliance Measures Complete 6 years after

Environmental Impact Report CSDLAC shall complete a Facilities Effective Date of

Plan and Environmental Tmpact Report for advanced treatment TMDL
facilities to comply with final effluent permit limits for chloride. 05/04/2011

b Tmplementation of Compliance Measures Engineering Design 6 years after

CSDLAC will begin the engineering design of the recommended Effective Date of

project. TMDL
05/04/2011

c Implementation of Compliance Measures Engineering Design 7 years after

CSDLAC will provide a design schedule of related tasks and sub- Effective Date of

tasks and provide semi-annual progress reports on progress of design TMDL
activities thereafter until completion of Final Design. In addition 05/04/2012

CSDLAC will provide a construction schedule of related tasks and

sub-tasks and provide semi-annual progress reports on progress of

construction activities thereafter until completion of recommended

project.

d Implementation of Compliance Measures Construction 11 years affter

CSDLAC shall have applied and received all appropriate permits and Effective Date of

have completed construction of the recommended project. TMDL
05/04/2016

14. The interim effluent limits for chloride shall remain in effect for no 11 years after

more than 11 years after the effective date of the TMDL. Water Effective Date of

Quality Objective for chloride in the Upper Santa Clara River shall be TMDL
achieved. The Regional Board may consider extending the 05/04/2016

completion date of this task as necessary to accourrit for events

beyond the control of the CSDLAC.
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State of California

California Regional Water Quality Control Bo.ard Los Angeles Region

RESOL-UTION NO. R42007018
Novem.b.er 1ý 2007

Amendment to the Water Quality Control Planfor the Los Angeles Region to

Subdivide Reach 4 of the Santa Clara River

6YHE-REAShe CaliforniaRebional Water Quaiity.-Control BoardLos
Angeles Region finds that

1. The Santa ClaraR.iver SCR is the largest riversystenl in southern California

that r-emains in a relatively nataral state. The River originates on the noztliein

slopeaf tlie San Gabriel Mountains..uz Los A.ngeles County traverses Ventura

County and flowsinto the Pacifi.c Ocean.betweenýthecities of San

Buenaventura.Vent.ura.-and Oxnard. The predorninant land -uses in the SCR
watershed include agriculture open space .an resideritial uses. Revenue

from the -agricultural indusstry within the S CR watershed is estimated at over

$700 .rn7ltion.annuall an.d residential useis incre.asing rapidly both in the

upper-and.lower watershed

2. Reaches 5 an6. 6 of the SCRare located upstream of the Blue Cut gauging

station-west offthe -Las Arigeles. Ventura County line. .Seneficia uses of the

Upper Santa Clara Riverý.USCR inclzzdeeagricultitralsupply AGR
gr.oundw.aterrecharge GWRand rare threatened or-endangered species

habitat.RARE.. Reaches S.and 6 ofhhe.USCR aee listedas impaired by

chloride.on the UnitedýStatesrEnvironmental ProtectionAgency U.$.-EPA

apprqved 303dlist ofi inp.aired waterbodiesin Caiifornia due to-excessive

concenirations -ofchloride. A chlorideiTNIDL is currentlyeffective which

assigns wasteload allocations-toth.e Valencia and Saugu.s Water Reclamation

Plants.VdRPs which.are.owned. and-operated bythe-County Sasdtation

Districts of Los A.ngelesý-CduutyDistricts.

ý ..

3. Reach ý4ý of the SCRis located downstream from Reach 5 and extends to the

.Cit of Filhuore. Reach 4 receives surface flow.fi om Reach 5 and contains

several unique hydrogeologic features-that affect chloizd.e and other water

quality parameter.s in the upper and lower -segments of.Reach 4. - The lcey

lýy.drological feature of Reaclý.4 is a dzy gap where surface water in the upper

portion of Reach 4.itzfiltrates into the underlying groundtivater b asin Piru

Basinunder.diy weatherconditions. Flow..xesurfaces approxuuately sia iadJ.es

downstream. Flowfi-oin amajor tributatyiniCreekalso infiltrates into the

Piru basin under dry weatlier conditions. Both-thesurface water and

gxoundwater-upstream ofthePiruýCreek- conflueuce with.Reach 4 contain

greater levels of chloiide -than- the surface and groundwater levels downstrea-un

-1 -
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from the Piru Creek confluence due to water reclaniatiozi plant-discharges into

Reaches 5 and ý6 u.pstream of Reach 4. T1ie-Basixi Plan recognizes the unique

hydrologeology in the Piru Basin by establishing different grouii.dwater

obj ectives for chloride upstream and. downstream of Pi.ru. Creelc. The chloride

objective for greiundwater downsiream of the Piru Creek confluence is 100

mg/l whereas the cliloride objective for groundwater upstream of the Piru

Creelc confluence is 200 mg/L. However the water quality objective WQO
for chloride iri suiface water isl00mg/1 both upstream and. downstreani of.

Pi.uv.-Creelc.

.4 TheTIVIDL.schedulereqixirescompletiori of severalspecialýstud.iesand

Regional Board consideration of siteispecificobjeotives S50s for chloride in

the USCR by May. 2008.2.The special studies include -a review of technical

.literature-xolatin to týie-ch.lýorideEbresliold forirrigationoý-salt-sensiitive

cxops-a.mtoclel ofthe.gxoun4-watersurface-water imfieractioiis in the USCR
andastudy-offfie chlorifdeifibieshold for-threatenecLaild endangered species.

The salt-sensitive crop studya islcompleteýand.ithe studies-pertaining to

inodeling and threaten.edand en.dangeredspecies are sclieduled for completion

by Noveniber 200.7_- f.

5. TheR.egianal Boardfindsthat suba.i.viding Reach 41isto fwo reaches that are

spatially equivalent to the existi.ng-maoh.woulaýbetter repres.ent the unique

hydraulic xegime between the downstream porEion of Reach 4i.e. Reach 4A.

arid theupstreaniportioiuofflReacli4Reach4Bi - Reach4Aisdifferent from

Reach 4B in ternis of chaamel morphology lriss in transit and inflows from

tributaries. ascornpared to Reach 4. A11 flow in Reacý 4B anfiltrates to

groundwaterduring dryweatherconditions creating the be.ginning ofthe-y.GapwhýleinReach 4A.risinggr.cnnd-ý%taterresurfa.ces due tounique

geologiciconditions. - AdditionalLyýstyrface water quality in Reaches 4A and.

4B is significantly different. due ýo the differfiigý groundwater-surface water

interaction andeontrihiitions from wastewater-discharges-in these areas.

pnirtier influencefromtriliutary inflows to.the-SCRinReach 4B are

signi.ficaiitly-smallexthanmnfluence fr.omtributatyflbws in Reacli 4A. - The

proposedreachesalsoibettercoineidewithaheBasin Pla6 descriptions ofthe

groundwater basins underlying the reaches Finally the Regional Board finds

that dividing Reach 4 into two separate reaches -Would. provide.the greatest

benefltby limuting the- geographical scope of any-potential-5SO for chloride to

be considered bytteRegional Boaidinthecffiiture

6. The pr.esent. Reach.4 definition is bet-weenthe A Street bridge in Fillniore and

the Blue Cut gauging-station near the Ventura. - Los Angeles County line.

The proposed iedefuied reachconsists of Reach 4Abetween the confluenceof

Piru. Creek and the Street-Bridge in the City of Fillmore a.iid Reach 4B

between theýBlue Cut gaugingstation andthe confluence ofPiru Creek. This

action itselfdoes not modify the WQO for chloride in either Reach 4A or

Reacli 4B not adopt a SSO for-chloride in Reach 4A or 4B. Dividing Reach 4
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is anadministrative action sothat the Regional Board rn.ay effectively

consider tlie results of.the forthcoming TMDL sp.eoial stt.idies.

-7. TheRegional Board-finds it appropr.iate to..correct an error in the 1994 Basin

Plan map by changing the cir.cled n.uuaber 3.between SisarCreelc and

Santa Paula Creek above the doted line to circled num.ber 9 and to revise
._.__.

Reabh 4 of the SCR by disriding Reach 4 into twQiseparate reaches Reach 4A
between the coniluence ofPiru CLee1can.d-the. A Street b3idge in tlie City of

Fillmor.e-and Reach 4B betweenthe Blue Cut gaugiiig statioin. and the

confluence ofP.iruCreelc.

t .

8. The Staff Report as well as tentative Basin Plan Amendment was released for

public comment on Augast 27 2007. The revised reach designations are

proposed in. Attachment A to this-flesolution.

9. Noticeof flus-heari.ng was.publishedin accordance with..the requirenents of

VJater-Codesectidn13244. This iiotice was publishedin-the Santa Clarita

Signal arid Ventura Star..newspaper..s of .genera eirculati.on -on August 27
2007.. r . -.

. .

10. The public.has had reasoiiable opportunity to parti-cipate in review of the

aniendmentto the BasinPlan. A. draft staff report wasreleased for public

coniment-on August 272007 aNotice-ofHearing andNotice of Filing were

publishedand circulated 45 daysprecedi.ng Board actiori.Regional Board

staff iýesponded to ora2 and written ýcommentsreceived from .th public and

the Regional Board held ýapublicc hearing on.Nov.ernber 1 2007. to consider

adoptiori of the TMDL.

. a ._ .. .
11. The ýamenelment is consisteiz.twYth the StateyAntidegradafiioii2olicy State

Board ResolutionNo. 6841.6 in-that the bou.ndary -re-designation for Reach 4

-of the SCR do not iuclude revisionsto WQOs. Likewise theamendment is

consistentýwith the federal Antidegradation Poiicy 40CFR 131.12... .
-

. ý. .

.12 The proposed aniendinent results .i no potential for adverse environrrieintal

effects either individually or cumulatively because dividing -an existing reach

into two reachesithat arespatially. equivalent toaheexisting reach to reflect

unique hydrological- cliaracteristios.of the-two segnents is merely an

-adtninustrative task a-iid no physicalimpacts orit.b.e -environ. ment. are

ariticipateii The subclivision of Reach 4inerely faci.litates a-convenient. and

logical basis for consideration of-water quality r.egulations iii the future and

does not revise any.VdQOs. This action distinguislles water body segments

based on tlietechni.cal difference associated witlitheirdistinct hydrological

characteristicsand tlie-different effects of wastewater discharges.on water

quality iui the two reaches. The action of creatirig adininistrative units has no

uiipaets on wha.t watercluality requireinents can or should-be applicable at any
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after c.orisidering ýtlie-enbire -recoxdrziicluftg ýoralrtestimony at the hearing

hereby ad.opts .th amendmentto Cliapter.2 the W.a.terualiýty Control Plan for

1. .Pursuantt Section.1324I0ofthe.WaterCodeithe-lZegiozia1 Boardliereby

atxtends-the Basin Elanby dividingReachr4.othe.-SCR. in.ttwo separate

reaclxes Reach.4A betweeikhe-confluence-of Piriz Creek and the A Street

bridge in the City of Fillmore and Reach 4B between the Blue Cut gauging

station and.the confluence of Piru Creek.

2 Pursuan.t-tose.otioiis 1324kof the -CaliforniaWater.zCQde the Regional Board

approvals.

Therefore be it resolved- that

givenIocation. Accordingly this-acti.on is iiot apiioject witlvn the aneaning

of the CaliforniaEnviiorimental Quality Act.

13 Tkie regulatory--action mieets tli.e Necessity stan.dard ofthe Adrninistrative

Pxocedures Act Governuzent Code Seotion 11353 Siu.bclivi.sion b.

14. The Basin Plan anlendmentfor redesignatiozi. of Reach 4-of the SCR must be

submittedfor review and approvalby the StateWater Resources Coiitrol

Board State Board tbe Stiite Office of Adtiiinistrative Law OAL and the

U.S. EPA. The Basin Plan arnendrnent.-will become effeetive upon approval

by OAL and U.S. EPA. A Notice of Decision-will be- 1-ýled followiiig these -

theLas Angeles.Region to incorporate the revisXons ofxeaeh designation of

clarityaoi for consistency-tlie.Exectttive Qfficer niayl rnake--siich changes and

shall inform-the Board of.any suchchanges.

6 TheExecutive Officer is authoxize.dto signa Certiýicate ofFee Exernption or

pay the applicable fee as may be requiredby-the Fishand Game Code.

Figure 2-3. or surface waters of the Santa ClaraRiver watershed.

SCR Figtue 2-3 as set forth in A.ttachment Ahereto.

ý
ý

ý.
ý iý

The Executive Ofdcer is darected to forward copies of the Basin Plan

axn.endmenttotheState Board iti -accordance ýth_the requireiim.elits of section

13-2ý5 of the.Caii_forniý..Water Code
..

ý

ýý . r ._

4 TlieýRegional.Bot.rd ieclueststhat theS_tate Board.appiove the Basin Plan

azxiendment in accordance with the requirenaents of sectioizs 13245 and 13246

of theCaliforiua Water Code -andforýwýrdit to..the QAI and1US. EPA.

. t
.

5 Zfd.izring- its approvalprocess Rqgioual.$qard staff 5tateBoard or OAL
deterTniiiesýtliat minorrion stibszantiveýcorrectiQxýs tolhejaiiguage of.the

amendr.dent thiszes_Jution or otlzerrxelvantd.ocumeiitahon are n.eed.ed for

-4-
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Elinlinate

4. Between Blue Cutgaging station approx. 1 nv.le west of LA/Veiitura

county I.iiie ancl A Street Fillmore

Add

And

---

---------4A.Between the conflueiice of Piru Creek and A Street Fillnlore

4B. Between Blue Cut gauging station and confluence of Piru

Creelc

Change the circled number 3 between Sisar Creek andSanta Paula
Creek above the doted liiie to circled number 9.

I Tracy J. Egoscue Executive Officer do hereby certify that th.e.foregoing is a fitll true

and.correct..copy of a r.esolutionadopted by the CaLifornia.Regional Water Quality

Control Board Los Angeles Region ou November i.2007.

TxA -Eg cue -

Executiv 0 cer

-5-
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Resolutian No. P4-2007-0118

Page I

Attachment A to Resalufiozii .iVo R4-2007ý 018

SU-8DlVlSiON O1 SANTA CLARA RIVER REACH 4

Proposed for adoptriozi by the Callf3orcia Regianai Water Quality Control Board Los Angeles 1Z.egioaa oti

Novcriber 2007.

Table of Contents

Chapter 2. Beneficzal Uses

Figure 2-3.. Major siurface waters of the Santa Clara River watershed

This Basin Plan Anienelment B1 ýý was ad.cpted by. The Regional Water Quality Control Board on

November 1 200ý7.

This BPA was apprevedýlýy Th.e State Water Resource Control Board on xýý.ýwx.

Ilxe Office of Administrative Law on xxxxx xx xxxx.

1he U_S. Envarontnental Pxctectiýii Agency on mcxx xx xxxx.
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Resolution No. R4-2007-Q1 8
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18 quickly on some of the history. I mean I may skip some
19 of the general history of the T.M.D.L. so--20CHAIR DIAMOND Ms. Harris.
21 MS. HARRIS This is the public hearing for

22 consideration of a proposed resolution in naming a Water
23 Quality Control Plan to subdivide Reach 4 of the

24_ Santa clara River intotwo reaches. Copies of the
25 resolution were sent to interested persons.

0268
01 Madam Chair will you now please open the hearing
02 and administer the oath
03 CHAIR DIAMOND Yes. All those who are going to
04 testify in item Number 11 please raise your right hand
05 and repeat after me.
06 WHEREUPON ALL POTENTIAL WITNESSES WERE
07 COLLECTIVELY SWORN
08 CHAIR DIAMOND Thank you.
09 Mr. Unger.
10 MR. UNGER Chair Diamond ive been advised that I

11 should wait until Board Member Marin returns.
12 CHAIR DIAMOND she11 be right back. Okay. Mr.
13 Unger.
14 MR. UNGER Good afternoon Chair Diamond members of

15 the Regional Board. For the record Im Sam Unger Chief of
16 the Regional Programs section.
17 Today Im presenting for your consideration a Basin

18 Plan Amendment to divide Reach 4 the reach stretching from
19 the city of Fillmore to the blue cut area near the
20 Los Aneles-Ventura County line of the Santa Clara River
21 and we re proposing to split that into two reaches.

22 As you know this item is part of the upper
23 Santa Clara River chloride T.M.D.L. You go to the next
24 slide. This T.M.D.L. has a long history before this Board.
25 Im not going to go through the history but suffice it to

0269
01 say that we are now -- the revision of the schedule that
02 took place in 2006 that this Board adopted based on the
03 results of the literature review showed 100 to
04 117 milligrams per liter was an appropriate standard for

05 avocado irrigation was approved by State Board this May and
06 we are now working under that scheduling.
07 So what were doing now is were -- were bringing
08 this in advance of completion of the other special studies.
09 The special studies shown on this slide the chloride study
10 guideline which has been completed. im just going to
11 refer to it. There is also a groundwater surface water
12 interaction study which is a quite advanced stage right
13 now. Were running scenarios some preliminary results are
14 coming out and we hope to have the results of that study
15 early next year. and a study of the endangered species
16 protection vis a vis chloride in the upper
17 Santa Clara River.
18 Due to the revised schedule implementation now is
19 going to go very quickly next year when the results of these

20 studies are available to plan design and construction.
21 And so the item today is to really enhance that transition
22 from a study phase to the designphase.
23 This slide is taken from a basin plan and it
24 depicts the entire Santa Clara River with the reaches. In
25 our work we teach our designated -- our stretches of the

0270
01 river that share similar hydrological and water quality
02 features.
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03 They are often broken at tributary confluences
04 discharges of major P.O.T.W.s and transitions from
05 freshwater to saltwater which occurs in the estuaries of
06 our region.
07 In our Basin Plan all of the surface water reaches

08 are designated in a series of figures in Chapter 2 such as
09 the one youre seeing right here. Most of these reach

10 designations were originally designated in 1975 Basin Plan
11 but over the years there have be some changes to some of

12 them when water quality or land uses were found to-be
13 changed from the original designations and thats what
14 were proposing to do heretoday
15 This slide shows Reach 4 the reach that were
16 currently talking about and the upstream Reach 5 some of the
17 major hydrological geographical and jurisdictional
18 features of the upper Santa Clara River.
19 The purple forest is Los Angeles County the yellow
20 is Ventura County and going from upstream to downstream
21 the yellow line represents Reach 6 the green line Reach 5
22 and the red line is the current Reach 4.

23 Two managed reservoirs Castaic Lake and Piru Lake
24 are tributary to the Santa Clara River to the Castaic Creek
25 and Piru Creek. The majorchloride sources are the Saugus

0271
01 and valencia water reclamation plants which are also shown
02 on this slide over towards the right.
03 And the major feature of these reaches is the dry
04 gap which is approximately six miles along. This is an
05 area where under typical conditions surface flow typically
06 infiltrates into the underlying groundwater basin which
07 then exfiltrates back into the surface flow downstream.

08 Near the middle of the dry gap is Piru Creek
09 confluence but this too mostly infiltrates into the

10 underlying groundwater basins. The underlying groundwater
11 basins are also shown on the map with the red light green
12 and the light blue and what were proposing to do is split
13 the reach right there between the light green and the blue

14 for reasons which Ill talk about right now.
15 This slide depicts the surface and groundwater
16 systems. A key feature on the slide again is Piru Creek
17 which enters the Piru Groundwater Basin and -- and the

18 point Im trying to get to is -- thank you. why is not
19 it -- there we go. Okay
20 Piru Creek r-ight there from Piru Lake down to this

21 area and the water quality within the groundwater basin as
22 measured by chloride and other parameters is markedly
23 different from the east side of the Piru Basin and the west
24 side of the PiruBasin.
25 on the east side of the Piru aasin the groundwater

0272

01 quality is reflective of the overlying surface flow which
02 is influenced from the discharges from the Saugus and

03 Valencia treatment plants.
04 on the west side the groundwater quality reflects
05 the influence of Piru Creek which attenuates the high
06 chloride levels from the Saugus and Valencia wastewater
07 Treatment Plants.

08 The ultimate source of Piru Creek water is the

09 state water project. And as mentioned previously the

10 influence of Piru Creek on the groundwater quality was noted

11 in our ori ginal basin plan which had 200 milliqrams per
12 liter in the eastern reach and 100 milligrams in the

13 western reach.
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14 I want to stress to you today that this Basin Plan
15 Amendment does not preordain or prejudice any further
16 regulatory actions such as water quality objective changes
17 Site Specific objectives or beneficial use and divisions
18 which may be brought before the Board when the results on
19 all the special studies are complete. Its really just the
20-- structure so that-you can look--at--more al-terrratives--tosol-ve---21this chloride problem.
22 Im going to just very quickly this is just a list
23 of the beneficial uses and water quality objectives. As we
24 all know agricultural supply groundwater recharge aquatic
25 life habitat are the few beneficial uses regarding chloride.

0273
01 The surface water quality for Reaches 5 and 6
02 excuse me for all Reach 4 are 100 milligrams per liter but
03 as I said the underlying groundwater is 100 milligrams per
04 liter for chloride in western Piru and 200 milligrams per
05 lite.r for eastern Piru.
06 So what a-re we talking about Were talking about
07 making a change to our Basin Plan by just switching out
08 essentially this figure which is in Chapter 2 of our Basin
09 Plan to essentially put this little reach break in the
10 figure and essentially redesignating this area as 4A and
11 this area as 4B and putting the accompanying description on
12 the legend of this map.
13 Flow in Reach 4 -- and the reason basically that we
14 want to do this is because of the difference in water
15 quality flow and the difference in hydrology between reaches
16 A and B.
17 We are bringing this action again for two
18 reasons. It will allow development of a more geographically
19 precise site specific objective in the future if such a site
20 specific objective is deemed appropriate based on the
21 results of-the special studies. And this action will allow
22 dischargers the Regional Board and stakeholders to develop
23 a wider range implementation actions to obtain water quality
24 standards.
25 As wevebeen working since the State Board

0274
01 approval of our scheduled revision a key new implementation
02 strategy has been brought to the table. Since that time
03 youve also heard when you considered the Newhall Ranch
04 Water Reclamation Plant permits that were months ago that
05 they are planning on putting in reverse osmosis.
06 So theres a number of things that have just
07 changed even since over last year and thats why were
08 doing this today so that we can take advantage of the other
09 tools that make it available to us as we continue our
10 studies and find the best way to reach solutions to the
11 chloride issues.
12 These are just a summary of comments that have been
13 received. Id like you to know too that we have--14this -- this.item has been very well bedded through the
15 standing process that we have in the upper Santa Clara River
16 Watershed with stakeholders and the discharger. We meet on
17 a monthly basis. Theyve all reviewed this and weve
18 received six comment letters basically from the Ventura
19 County Water Quality Coalition the Newhall Land and
20 Farming Castaic Lake Water Agency which is a wholesaler in
21 the Santa Clarita Valley the City of Santa Clarita United
22 Water Conservation District and the Valencia Water Company.
23 Five and six letters supported this Reach 4
24 subdivision. I say the other letter from United Water
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25 Conservation District was -- was also supportive to a
0275

01 degree although they thought that we hadnt provided
02 sufficient rationale for the.hydrological water quality
03 differences.
04 However it was you know responsive to comments
05 in difference of water quality between the eastern part of

06 Reach 4 and the western part of Reach 4 is -- is significant
07 and very well-known.
08 so lets talk about real quickly the first is the

09 rationale for reachin
-- for dividing Reach 4 is

10 unconvincing Andwe d like to say again I cant say it

11 enough at this time that this item does not revise the

12 water quality objectives in any of the relevant reaches at

13 all.
14 The water quality objectives will only be proposed
15 after all of the special studies are completed. They also

16 said that this may be a prelude to degradation to water
17 quality in the eastern Reach 4 and the eastern Piru Basin
18 and our response to that againis that were not doing any
19 citation objectives were not do-ing any water quality
20 changes at this time until all the special studies are

21 completed next year and we will -- we will -- in any
22 recommendations that we bring before you at that time we

23 will consider protection of water quality and the

24 degradation of water quality will certainly be brought to

25 full consideration before we bring any site specific
0276

01 Objectives to your attention.

02 And f-inally it is also at the end of the day
03 special studies are complete we will bring this item back to

04 you. It is always the Boards option to maintain the

05 current objectives any way even if we split up the reaches.

06 So we feel that those are perfect responses to the concerns.

07 we recognize the concerns we feel that they are.a bit

08 premature.
09 And finally there are two comment letters one

10 from the Ventura County Ag riculture Association for one
11 and also from united is that the groundwater objective for

12 chloride in the eastern Piru Basin needs to be revised to a

13 level that is protective of existing agriculture sources.

14 And they go on to note that the current level of

15 200 milligrams per liter in the eastern basin was really set

16 due to historical drawing discharge contamination in the

17 oil field production and exploration in the upper
18 Santa Clara River watershed.
19 staff agrees. staff ag rees that the levels in the

20 Piru Basin basin have historically ranged in the eastern
21 part of the Piru Basin between 100 -- around150 milligrams
22 per liter between the years 1957 and 1966.

23 when these oil field brine discharges were
24 essentially outlawed the high chloride in the eastern
25 portion of the basin started to attenuate and came down and

0277
01 now its typical where its hovering somewhere in the 100 to

02 120 range most recently. The -- what used to be reflective
03 of oil fields discharges is now reflective of wastewater
04 treatment plant discharges.
05 so it may be appropriate to do that but again we

06 think its too premature at this time and we think that

07 this should be brought back to you with the entire package

08 of alternatives to address the chloride issue of the

09 Santa Clara River.
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10 We have just another few minutes. so just to bring
11 you your alternatives here today certainly you can maintain
12 the current reach definition take no action on this item
13 or you can divide Reach 4 into two separate reaches 4A and
14 4B with no change to the objectives in those reaches at this
15 time. It doesnt prejudice any further site specific
l6_ objectives _and that. wi11...be done at. the confl_uenceof
17 Piru Creek by changing the map which Ive shown you before
18 in our Basin Plan and replacing the existing map.
19 Our recommendation is alternative two and
20 basically because this is part of a set of larger actions
21 that will be taken. Its a path that we sat down
22 essentially in solving this problem theres a study face
23 we think that this will bring more options for your
24 consideration next year when the results of the modelling
25 and the other special studies that are.complete. So with

0278

01 that --

02 CHAIR DIAMOND Thank you Mr. UnOer.
03 We have two cards. Mr. Philip Brees phonetic
04 Followed by Ron Smith and we need to be out of here at 530
05 so give us time to deliberate.
06 MR. BREES Madam Chair Board members my name is
07 Phil Brees Im the manager of the Technical services
08 Department of the Los Angeles County Sanitation District
09 difficult elephant that was referred to earlier. Today Im
10 here to represent the Santa Clarita Valley Sanitation
11 District.
12 Now first id like to express appreciation for the
13 Board staffs efforts on the Santa Clara River T.M.D.L.
14 As you may know district staff and Board staff
15 have met on almost a weekly basis on this T.M.D.L. and its
16 directly due to staffs concerted efforts that this item was
17 brought before the Board today and we want to recognize
18 that effort.
19 The district supports subdivision of Reach 4 into
20 two subreaches 4A and 4B for two reasons. one we believe
21 there is substantial technical merit to staffs proposal.
22 There are substantial significant hydrologic and water
23 quality differences between the eastern and western portions
24 of Reach 4 that justifies subdivision of the reach.
25 And second this action will expand potential

0279

01 T.M.D.L. compliance options which can be considered to
02 address the chloride T.M.D.L.
03 A very important option is currently under
04 development its an alternative water resources management
05 option which inconcept enjoys broad stakeholder support.
06 This option is a watershed-based solution that provides many
07 advantages that are not available from a conventional
08 concrete and steel advanced treatment approach and it still
09 protects all existing and potential beneficial uses.
10 This action to subdivide the Reach will support
11 continued development of this option which represents a
12 potential win-win situation for water resources and water
13 quality management in Los Angeles and Ventura County.
14 so Id like to reiterate District support for
15 staffs recommendation and at this late time in the day
16 Id be happy to answer any questions and thank you for
17 consideration.
18 CHAIR DIAMOND Thank you very much. Mr. Rob Roy.
19 MR. ROY Thank you Madam Chair. Ill be one minute.
20 Sam took all my thunder from me. We basically are
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State of California

California Regional Water Quality Control Board Los Angeles Region

RESOLUTION NO. R4-2008-012

Deceniber 11 2008

Amendment to the Water Quality Control Plan for the Los Angeles Region to Adopt
Site Specific Chloride Objectives and to Revise the Upper Santa Clara River

Chloride TMDL

WHEREAS the California Regional Water Quality Control Board Los

Angeles Region finds that

1. The federal Clean Water Act CWA requires-the California Regional Water

Quality Control Board Regional Board to develop water quality standards

that are sufficient to protect beneficial uses designated for each water body

found within its region.

2. The elements of a TMDL are described in 40 CFR 130.2 and 1307 and

section 303d of the CWA as well as in USEPA guidance documents Report

No. EPAI440/4-91/001 A TMDL is defined as the sum of the individual

wasteload allocations for point sources load allocations for nonpoint sources

and natural background 40 CFR 130.2. Regulations further stipulate that

TMDLs must be set at levels necessary to attain and maintain the. applicable

narrative and numeric water quality objectives WQOs andprotect beneficial

uses with seasonal variations and a margin of safety that takes into account

any lack of knowledge concerning the relatiqnship between effluent

limitations and water quality 40 CFR 130.7c1.

3. Upon establishment of TMDLs by the State or USEPA the State is required to

incorporate the TMDLs along with appropriate implementation measures into

the State Water Quality Management Plan 40 CFR 130.6c1 130.7. This

Water Quality Control Plan for the Los Angeles Region Basin -Plan and

applicable statewide plans serves as the State Water Quality Management

Plans governing the watersheds under the jurisdiction of the Regional Board.

4. The Santa Clara River is the largest river system in southern California that

remains in a relatively nallzral state. The River originates on the northern slope

of the San Gabriel Mountains in Los Angeles County traverses Ventura

County and flows into the Pacific Ocean between the cities of San

Buenaventura Ventura and Oxnard. The predominant land uses in the Santa

Clara River watershed include agriculture open space and residential uses.

Revenue from the agricultural industry within the Santa Clara River watershed

is estimated at over $700 million. annually and residential-use is increasing

rapidly both in the upper and lower watershed.
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The upper reaches of the.Santa Clara River include Reaches 5 and 6 which are

located upstream of the Blue Cut gauging station west ofthe Los Angeles -

Ventura County line between the cities of Fillmore and Santa Clarita. Reaches

5 and 6 of the Upper Santa Clara River USCR appear on the EPA 303d list

of iinpaired waterbodies designated on the 2002 EPA 303d list as Reaches 7

and 8 respectively. Several beneficial uses of tl-ie USCR including

agiicultural supply water AGR groundwater recharge GWR and rare

threatened or endangered species habitat RARE are listed as impaired due

to excessive chloride concenttation in the waters of.the USCR. Valencia and

Saugus Water Reclamation Plants WRPs which are owned and operated by

the Salata Clarita Valley Sanitation District of Los Angeles Courity SCVSD
are two major point sources that discharge to the USCR.

6. On October 24 2002 the Regional Board adopted Resolution No. 02-018

amending the Basin Plan to include a TMDL for chloride in the USCR.

Resolution 02-018 assiped waste load allocations WLAs to the Valencia

and Saugus WRPs minor point sources and MS4s permittees discharging to

specified reaches of the Santa Clara River. The TMDL included interim

WLAs for chloride for the WRPs. These interim WLAs provide theWRPs the

necessary time to. implement chloride source reduction complete site-specific

objective SSO studies and.make appropriatemodifications to the WRP. as

necessary to meet the WQO for chloride. The interim waste load allocations

proposed in the TMDL were based on a statistical evaluation ofthe WRPs
performance in the three years preceding.October 2002.

7. On February 19 2003 the State Water Resources Control Board State Board

adopted State Baard Resolution 2003-0014 the RemandResolution which

remanded the TMDL to the Regional Baard The Remand Resolution directed

the Regional Board to consider aphased implementation approach to allow

SCVSD to complete special studies prior to planning and construction of

advanced treatment technologies.

8. On July 10 2003 in response to the Remand Resolution the Regional Board

adopted Resolution 03-008 revising the implementation Plan for the TMDL.

The revised TMDL allowed 13 years to implement the TMDL. -

On May 6 2004 the Regional Board adopted Resolution 04-004 to revise the

interim waste-load allocations and Tixr.plementation Plan for the chloride

TMDL inthe USCR. The revised lrnplementation Plan required the

completion of several special studies that serve to characterize the sources

fate transport and specific impacts of chloride in the USCR including

iZnpacts to dowristream reaches and underlying groý.ndwater basins.

10. The first of the special studies an evaluation of the appropriate chloride

threshold for the reasonable protection of salt-sensitive agriculture was

completed in September of 2005. This special study entitled Literature

Review and Evaluation LRE found that the best estimate of a chloride
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hazard concentration for avocado crops falls within the range of 100 to 120

mg/L. A similarrange of 100 to 1 i 7 mg/L was found by an independent

technical advisory-panel TAP. An additional study completed in January

2008 entitled Compliance Averaging Period for Chloride Threshold

Guidelines in Avocado found that a 3-month averaging period of the LRE

guidelines would be protective of avocados. e TAP coc airs reviewed. this

study and agreed that a 3-month averaging period is appropriate.

11. On August 3 2006 the Regional Board revised the Implementation Schedule

for the TMDL in Resolution No. 04-004 Resolution No. 06-016. The revised

TMDL accelerated the schedule from 13 years to 11 years based on findings

from the LRE. The State Board approved the RegionalBoard amendment on

May 22 2007 State Board Resolution No. 2007-0029. In approving the

amendment the State Board directed the Regional Board to consider

variability in the SSO for chloride to account for the effects of drought on

source water quality.

12. Pribr to completion of the special studies the presumed implementation plan

included two options.advanced treatment of effluent from the Valencia and

Saugus WRPs and disposal o.fbrine in the ocean through an ocean outfall or

disposal of tertiary treatment effluent in the ocean through an ocean outfall.

Both options entail construction of a pipeline from the Santa Clarita Valley

WRPs to the ocean and an ocean outfall.

13. The second special study required by the Implementation Plan is the

Groundwater/Surface Water Interaction GSWI Model. The GSWI study

model has been completed reviewed and approved as an appropriate and

adequate modeling tool by the stakeholders and an independent GSWI TAP.

The GSWI model has been used to examine feasibility of various

implementation alternatives. The GSWI stiudy predicts that none of the

alternatives including the advanced treatment of WRP effluent and disposal

of brine in a new ocean outfall or disposal of tertiary treatment effluent in an

ocean outfall would achieve compliance with the existing chloride WQQ of

100 mg/L at all times and at all locations and that and altemative water

resources management approach could achieve attainment for certain reaches.

14. The third special study required by the Implementation Plan is the Evaluation

of Appropriate Chloride Threshold for Endangered Species Protection ESP.
This special study has been completed and found that the existing USEPA
chloride criteria 6f 230 mg/L as a chronic threshold and 860 mg/L as an acute

threshold are protective of aquatic life in the USCR including Threatened and

Endangered species. These conclusions indicate that endangered species can

tolerate higher levels of chloride than salt-sensitive agricultural crops. The

independent ESP TAP concurred with the study findings and conclusions.
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15. The Santa Clarita Valley SanitationDistrict SCVSD has completed all of the

necessary special studies required by the Chloride TMDL TMDL Task Nos

3 4 5 6 7 8 9 l Ob and 10c. The completion of these TMDL special

studies all conducted in a facilitated stakeholder process in which

stakeholders participated in scoping and reviewing the studies has lead to

development of an alternative TMDL implementationplan that addresses

chloride impairment of surface waters -and degradation of groundwater. The

alternative termed the alternative water resources management approach

AWRM develops site specific objectives SSOs for chloride while

protecting beneficial uses The AWRM provides water quality and water

supply benefits in Los Angeles and Ventura Counties. The AWRM consists

of chloride source reduction actions and chloride load reduction tbrough

advanced treatment microfiltration and reverse osmosis of a portion of the

Valencia WRP effluent in conformance with SSOs.

16. To support the development of the AWRM compliance option by

stakeholders Regional Board adopted Resolution No. 07-018 on November. 1
2007. Resolution No. 07-018 modified the regulatory provisions of the Basin

Plan by subdividing Reach 4 of the Santa Clara River SCR as. two separate

Reaches Reach 4A between the confluence of Pirn Creek and the A Street

Bridge in the City of Fillmoreand Reach 4B between the Blue Cut Gauging

Station and the conflueince of Pinz Creek. The Regional Board stated that this

action would allow the development of more geographically precise SSOs.

17. This ainendment to the Basin Plan will incorporate SSOs for chloride in

Reaches 4B 5 and 6 of the Santa Clara River and the groundwater basins

underlying -thos e reaches The S.SOs are protective ofbeneficialuses ofthese

waterbodies. The GSWI study found that the AWRM compliance alternative

will result in timely attainxnent of the SSOs for Reaches 4B 5 and 6 and

reduce the chloride load to the USCR and underlying groundwater basins. The

proposed implementation activities under AWRM which will increase

chloride export from the East Pinz groundwater basinunderlying Reach 4B
will offset any increases in chloride discharges.

18. Tliis amendment to the Basin Plan will include implementationlanguage

including minimum salt export requirements to ensure that excess salt

loadings to the groundwater basin due to periods of elevated water supply

concentrations are.rernoved from the groundwater basin through pumping and

export.

19. The adoptibn of SSOs for chloride is part of a comprehensive strategy for

addressing thebuildup of salts in the Santa Clara watershed which includes

development and implementation of Total Maximum Daily Loads and

corresponding effluent and receiving water limitations in NPDES permits.
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20. The TMDL numeric targets WLAs and Implementation Plan are based on

the SSOs for chloride. The TMDL provides interim WLAs for chloride as

well as interim WLAs for sulfate and TDS to support the supplemental water

and water recycling components of the AWRM.

21. The TMDL provides a ten-year schedule to attain compliance with theSSOs-forchloride. The SSOs are conditioned on full and ongoing implementation of

the AWRM program if the AWRM system is not built and operated the

water quality objectives for chloride revert back to the current levels in the.

Basin Plan which are 100 mg/L.

22. The SCVSD Ventura County Agricultural Water Quality Coalition the

United Water Conservation District and Upper Basin Water Purveyors

consisting of the Castaic Lake Water Agency CLWA Valericia Water

Company Newhall County Water District Santa Clarita Water Division of

the CLWA and the Los Angeles County Waterworks District No. 36 herein

referred to as the AWRM Stakeholdeis have entered into a rnemorandum of

understanding MOU effective October 23 2008 to implernent the AWRM
Program. The AWRM MOU specifies the agreed-upon responsibilities of

AWRM Stakeholders for the implementation of ultra-violet light disinfection

and advanced treatment facilities i.e. microfiltration-reverse osmosis and

brine disposal salt management facilities i.e. extraction wells and water

supply conveyance pipelines supplemental water i.e. water transfers and

related facilities and alternative water supplies for the protectiori.of

beneficial uses. The AWRM MOU also specifies the various uses- of

desalinated recycled water which include 1 compliance with water quality

objectives for Reaches 4A 4B and 5 2 protection of salt-sensitive

agricultural beneficial uses 3. removal of excess chloride load above 117

mg/L from the East Piru Basin and 4 enhancement of water supplies in

Ventura and Los Angeles Counties. In addition the AWRM MOU will

implement an extension of the GSWI model to assess the groundwater and

surface water interactions and. impacts to surface water and groundwater

quality from the AWRM program to the Fillmore and Santa Paula basins.

23.Implementation actions to achieve SSOs in Reaches 4B 5 and 6 and the

TMDL must also result in compliance with downstream water quality

objectives for chloride. Surface water chloride concentrations will comply

with the existing water quality objective of 100 mg/L in Reach 4A.

24. Regional Board staff prepared a detailed technical document that analyzes and

describes the specific necessity and rationale for the development of this

amendment. The technical document entitled Upper Santa Clara River

Chloride TMDL Reconsideration and Conditional Site Specific Objectives

Staff Report is an integral part of this Regional Board action and was

reviewed considered and accepted by the Regional Board before acting -on

December 11. 2008. The Staff Report relies upon the scientific background

and data collection and analysis documented in the TMDL special studies.
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The TMDL special studies are distinguished from the Regional Boards staff

report in that they do not present the recommendations of Regional Board

staff.

25. The public has had a reasonable opportunity to participate in the review of the

amendment to the Basin Plan. Stakeholders have participated extensively in

the special studies since 2005 through a facilitated process in which-meetings

are held monthly in the cities of Fillmore Santa Paula and Santa Clarita.

Techrdcal working groups TWQs have executed the implementation studies

and stakeholder-selected TAPs have reviewed the studies. All meetings are

open to thepublic and agendas and minutes from meetings are published on

the Santa Clara River Chloride TMDL website www.santaclararivex.org. A
draft of the amendment was released for public comment on September 30

2008 a Notice of Hearing and Notice of Filing were published and circulated

45 days preceding Board action a notice of hearing published in the Los

Angeles Daily News the Santa Clarita Signal and the Ventura County Star on

September 30 2008 Regional Board staff responded to oral and written

comments received from the public and the Regional Board held a public.

hearing on Decernber 11 2008 to consider adoption of the amendment.

26. In amending the Basin Plan to establish SSOs and to revise this TMDL the

.Regiona Board considered the requirements set forth in Sections 13240

13241 and 13242 of the California Water Code. The 13241factors are set

f.orth and considered in the staff report.

27. The axrieridment is consistent with the State Antidegradation Policy State

Board Resolution No. 68-16 in that the changes to water quality objectives

i consider maximum benefits to the people of the state ii will not

unreasonably affect present andanticipated beneficial use of waters and iii

will not result in water quality less than that prescribed in policies. Likewise

the amendanent is consistent with the federal Antidegradation Policy 40 CFR

131.12.

28. Pursuant to Public Resources Code section 21080.5 the Resources Agency

has approved the Regional Water Boards basin planuing process as a

certified regulatozy pro grarn that adequately satisfies the California

Environmental Quality Act CEQA Public Resources Code 21000 et seq.

requirements for preparing environmental documents 14 Cal. Code Regs.

15251g 23 Cal. Code Regs. 3782. The Regional Water Board staff has

prepated substitute environmental documents for this project that contains

the required environmental documentation under the State WaterBoards

CEQA regulations. 23 Cal. Code Regs. 3777. The substitute environmental

documents include the TMDL staff report the environmental checldist the

comnients and responses to comments the basin plan amendment language

and this resolution. VJhile the Regional Board has no discretion to not

establish a TMDL the TMDL is required by federal law the Board does

exercise discretion in assigning waste load allocations and load allocations
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determining the prograin of implementation and setting various milestones in

achieving the water qiuality standards. TheCEQA checklist and other portions

of the substitute environmental documents contain significant analysis and

numerous findings related -to impacts and mitigation measures.

29. A CEQA Scoping hearing was conducted on July 29 2008 at the Council

Chamber of City of Fillmore - 250 Central Avenue Fillmore California. A
notice of the CEQA Scoping hearing was sent to interested parties. The notice

of CEQA Scoping hearing was also published in the Los Angeles Daily News

on July 11 2008 and Ventura County Star on July 11 2008.

30. In preparing the accompanying CEQA substitute documents the Regional

Board has considered the requirements of Public Resources Code section

21159 and California Code of Regulations title 14 secti.on 15187and intends.

the substitute documents to serve asa tier 1 environmental review. Consistent

with CEQA the substitute documents.do not engage in speculation or -

conjecture and only consider the reasonably foreseeable environmental

impacts of the methods of compliance the reasonably foreseeable feasible

mitigation measures and the reasonably foreseeable altemative means of

compliance which would avoid or eliminate the identified impacts. Nearly all

of the compliance obligations will be undertaken by public agencies that will

have their.own obligations under CEQA. Project level impacts will need to be

considered in any stibsequent environmental analysis performedby other -

public agencies pursuant to Public Resources Code section 21159.2.

31. The proposed amendment could have a potentially significant adverse effect

on the environment. However there are feasible alternatives feasible

mitigation.measures or both that if employed would substantially lessen the

potentially significant adverse inipacts identified in the substitute

environmental documents however such alternativ.es or mitigation-measures

are within the responsibility and jurisdiction of other public agencies and not

theRegional Board. Water Code section 13360 precludes the Regional Board

from dictating the manner in which responsible agencies comply with any of

the Regional Boards regulations or orders. When the agencies responsible for

implementing this TMDL determine how they will proceed the agencies -

responsible for those parts of the project can and should incorporate such

alternatives and mitigation into any subsequent projects or project approvals.

These feasible alternatives and mitigation measures are described in more.

detail in the substitute environmental documents. 14 Cal. Code Regs.

15091a2.

32. From atprogram-level perspective incorporation of the alternatives and

mitigation measures outlined in the substitute environmental documents may
not forseeably reduce impacts to less than significant levels.

-7-

r

1262



Received

July 29 2011

commission or

state mandate

33. The substitute documents for this TMDL and in particular the Environxnental

Checklist and staffs responses to comments identify.broadznitigation

approaches that should be considered at the project level.

34. To the extent significant adverse environmental effects could occur the

Regional Board has balanced the economic legal social technological and

other benefits of the TMDL against the unavoidable environmental risks and

finds that specific economic legal social technological and other benefits of

the TMDL outweigh the unavoidable adverse environmental effects such that

those effects are considered acceptable. The basis for this finding is more fully

set forth in the substitute environmental documents. 14 Cal. Code Regs.

15093.

35. Considering the record as a wliole this Basin Plan amendment will result in

no effect either individually or cumulatively on wildlife resources.

36. The regulatory action meets the Necessity standard of the Administrative

Procedures Act Goverrnnent Code section 11353 subdivision b.

37. The Basin Plan amendment incorporating SSOs and a revision of the Santa

Clara River Chloiide TMDL must be submitted for review and approval by

the State Board the State Office of Administrative Law OALand the U.S.

EPA. The Basin Plan amendment will become effective upon approval by
OAL and U.S. EPA. A Notice of Decision will be filed following these

approvals.

38. Occasionally during its approval process Regional Board staffý the State

Board or OAL detemunes that zninor non-substantive corrections to the

language of the amendment are needed for clarity or consistency. Under such

circumstances the Executive Officer should be authorized to makesuch

changes provided she informs the Board of any such changes

Therefore be it resolved that

1. Pursuant to sections 13240 and 13241 of tlie California Water Code the

Regional Board after considering the entire record including oral testimony_

at the heaiing hereby adopts the arnendment to Chapter 3 of the Water

Quality Control Plan for the Los Angeles Region as set forth in Attachment A
hereto to incorporate SSOs for chloride for Reaches 4B 5 and 6 in the Santa

Clara River watershed and underling groundwater basins as identified in

yTables 3-8 and 3-10 which will replace the.previously applicable water

quality objectives in Reaches 4B 5 andfi of the Santa Clara River and

underling groundwater basins.

2. Pursuant to sections 13240 and 13241 of the California Water Code the

Regional Board after considering the entire record including oral testimony

at the hearing hereby adopts the ainendixient to Chapter 4 of the Water

t
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Quality Control Plan .fo the Los Angeles Region as set forth in Attachment B

hereto to include USCR SSOs for chloride.

3. Pursuant to sections 13240 and 13242 of the Caiifornia Water Code the -

Regional Board after considering the entire record including oral testimony

at the hearing herebyadopts the amendment-to Chapter 7 the Water-Quality--ControlPlan for the Los Angeles Region as set forth in Attachment C heretb

to incorporate the revisions to the Upper Santa Clara River Chloride TMDL.

4. The Regional Board hereby approves and adopts the CEQA substitute -

environmental documentation which was prepared in accordance with Public

Resources Code section 21159 and Caiifornia Code of Regulations title 14

section 15187 and directs the Executive Officer to sign the environmental

checklist. To the extent significant adverse environmental effects could occur

.th Regional Board has balanced the economic legal social technological

and other benefits of the TMDL against the unavoidable environmental risks

and finds that specific economic legal social technological and other

benefits of the TMDL outweigh the unavoidable adverse environmental

effects such that those effects are considered acceptable. The basis for this

finding is mor.e fully set forth in the substitute environmental documents. 14
-

-Cal. Code Regs.. 15093.

5. The Executive Officer is authorized to request a No Effect Determination

from the Department of Fish and Game or transmit payment of the applicable

fee as may be required to the Department of Fish and Game.

6. The Executive Officer is directed to forward copies of the Basin Plan.

amendment to the State Board in accordance with the requirementsof section

13245 of the California Water Code.

7. The Regional Board requests that the State Board approve-the Basin Plan

amendment in accordance with the requirements of sections 13245 and 13246

of the California Water Code and forward it to the OAL and U.S. EPA.

8. If during its approval process Regional Board staff State Board or OAL
determines that minor. non-substantive corrections to the language of the

-amendment are needed for clarity or for consistency the Executive Officer

maymake such changes and shall inform the Board of any such changes.

I Tracy J. Egoscue Executive Officer do hereb.y certify that the foregoing is a fiill true

and correct copy of a resolution adopted by the California Regional Water Quality

Control-Board Lps Angeles Region on December 11 2008.
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Attachment A to Resolution R4-2008-012

Basin Plan Amendment Incorporating Conditional Site-Specific Objectives for

Chloride in Upper Santa Clara River Watershed

The following language will be added to Chapter 3 Water Quality Objectives of the

-B-as-in-Plan under Mi-neral Quali-ty-

Add table after Table 3-8.

Table 3-8a. Conditional Site Specific Objectives for Santa Clara River Surface

Waters

WATERSHED/STREAM REACH Chloride mg/L

Santa Clara River Watershed

150

Between Bouquet Canyon Road Bridge and West 12-month

Pier Highway 99 average
150

Between West Pier Highway 99 and Blue Cut 12-month

gaging station average

117/130a

Between Blue Cut gaging station and confluence 3-month

of Piru Creek averageb

The conditional site specific objective of 130 mg/L applies only if the following

conditions and implementation requirements are met
1. Water supply chloride concentrations measured in Castaic. Lake are 80

mg/L.

2. The Santa Clarita Valley Sanitation District SCVSD shall provide

supplemental water to salt-sensitive agricultural uses that are irrigated with

surface water during periods when Reach 4B between Blue Cut gaging

station and confluence of Piru Creek surface water exceeds 117 mg/L.

3. By May 4 2020 the 10-year cumulative net chloride loading above 117 mg/L

CNC1117 to Reach 4B of the Santa Clara River SCR calculated annually

from the SCVSD Water Reclamation Plants WRPs shall be zero or less.

CNC1117 ClAbove 117
- ClBelow 117

- ClExport Ews

Where

ClAbove 117 _WRP Cl Loadl/Reach 4B Cl LoadZ Reach 4B Cl Load1173

ClBelow 117 WRP Cl Load/Reach 4B Cl Load 2 Reach 4B Cl Loadý1174

ClExport Ews Cl Load Removed by Extraction Wells

1 WRP Cl Load is determined as the monthly average chloride Cl concentration multiplied by

the monthly average flow measured at the Valencia WRP.
ZReach 4B Cl Load is determined as the monthly average Cl concentration at SCVSD

Receiving Water Station RF multiplied by the monthly average flow measured at USGS

Gauging Station 11109000 Las Brisas Bridge.

1
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Attachment A to Resolution R4-2008-012

Basin Plan Amendment Incorporating Conditional Site-Specific Objectives for

Chloride in Upper Santa Clara River Watershed

3
Reach 4B Cl Load117 means the calculated Cl load to Reach 4B when monthly average Cl

concentration in Reach 4B is above 117 mg/L.
4 Reach 4B Cl Load 17 means the calculated Cl load to Reach 4B when monthly average Cl

concentration in Reach 4B is below or equal to 117 mg/L.

4. The chief engineer of the SCVSD signs under penalty of perjury and submits

to the Regional Board a letter documenting the fulfillment of conditions 1 2
and 3.

b. The averaging period for the critical condition SSO of 130 mg/L may be

reconsidered based on results of chloride trend monitoring after the alternative

water resources management AWRM system is applied.

The conditional site specific objectives for chloride in the surface water between Bouquet

Canyon Road bridge and West Pier Highway 99 between West Pier Highway 99 and

Blue Cut gaging station and between Blue Cut gaging station and confluence of Piru

Creek shall apply and supersede the existing water quality objectives in Table 3-8 only

when chloride load reductions and/or chloride export projects are in operation by the

SCVSD according to the implementation section in Table 7-6.1 of Chapter 7.

Add table after Table 3-10.

Table 3-10a. Conditional Site Specific Objectives for Selected Constituents in

Regional Groundwaters

DWR
Basin No.

BASIN Chloride mg/L

Ventura Central
d

Lower area east of Piru Creekl 150

4-4 rolling
12-month

average

4-4.07 Eastern Santa Clara

Santa Clara-Bouquet San Francisquito Canyons 150 rolling
12-month

average

150 rolling12-Castaic
Valley month average

1. This objective only applies to the San Pedro formation. Existing objective of 200

mg/L applies to shallow alluvium layer above San Pedro formation.

The conditional site specific objectives for chloride in the groundwater in Santa Clara--

2

1267



Received

July 29 2011

commission on
Resolution No. RýMgiWgndateS

Attachment A to Resolution R4-2008-012

Basin Plan Amendment Incorporating Conditional Site-Specific Objectives for

Chloride in Upper Santa Clara River Watershed

Bouquet San Francisquito Canyons Castaic valley and the lower area east of Piru

Creek San Pedro Formation shall apply and supersede the existing regional

groun -d-water-quai-ity-objectives-onlywhen-chlor-id- e-loadr-eductions- an- -d/or chloride- export

projects are in operation by the SCVSD according to the implementation section in Table

7-6.1 of Chapter 7.

3
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Resolution No. R4-2008-012

ý Page 1

Attachment B to Res.olntion No. R4-2008-012

Revision 4f the TA11L for Chloride intheJUpper .S.azitaClar River

Adopted by_theCalifornna Regional Water Quaht.y Control Board Los A.nelesRegroin on

Deceniber 11 2008.

Amendments

Table of Contents

Chapter 7Total Maximurn Daily Loads TMDLs..
7-6 Upper Sauta Cl.ara Riv.er.-Chloride TMDL

List of Figures Tables .and-Insert

Chapter 7. Total Maximum Daily Loads TMDLs TableS

7-6.I Upper SantaClara River Chlon.cTe TIvID-L Elements Revis.ed

7-6.2. Upper SantaClar.a.Riv.erChloride TMDL hnplementation ScheduleRevised

Chapter 7. Total Maximum Daily Loads TMDLs Upper Santa Clara River TMDL

This TIvIDL was adoptedby.TXie Regional Water Quality Coritrol- Board on October 24 2002.

This TNFDL was remainded by The State WaterResourcesControl Board on February 11922003

This T1vIDL was adopte.d ýy TheRegioriai Water Qualify Control Board on 7uly 10 2001

This TMDL was revised and adopted byTheRegiona7 W ater Quality Coritrol Board on May 6
2004.

This TMDL was approved by The State Water Resource Control Board on luly 22 2004

The_Offic.eofAdmiriistrativeLaw..on.hl.ovemb.er 15.2004
.................. ... ... ...... . .._ý

_ ý....
I1ie.U.S.EnvironmentaiProtection Agencyon ApriT2$ 2005

.. .. .. r ...
ý

This TMDL was revised and ado.p.ted by The Regional Water QualityControl Board on August

3 2006.

This TIvIDL was approvedby The State Water Resource ControlBoard ýon May 22 2007.

The OfFce of Adininis.trative Lawon 7uly 3 2007.

This TMDL was revised and adopted by The Regional Water Quality Control Board on

Decezziber 11 2008.

This TMDL was approved by The State Water Resource Control Board on xxx xx 200x.

The Office of Administrative Law on xxx xx 200x.
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Page 2

4

ý

ý

1iobleira.

Stat.etnent

ý.ýJMINl

Elevated cliloride concentrations are causing iinpairznents of the water

quality objeotive in Reach 5 EPA 303d list Reach 7 and Reach 6 EPA
303d list Reach 8of the Santa Clara River SCR. These reaches are on

the 1998 and 2002 Clean Water Act CWA 303d lists of ixnpaired water

bodies as impaired due to chloride. The objectives for these reaches were

set to protect all beneficial uses agricultural beneficial uses have been

detennined to be most sensitive and not currently attained at the

downstreain end of Reach 5 EPA 303d list Reach 7 and Reach 6 EPA
303d list Reach 8 in the Upper Santa Clara River USCR. Irrigation of

salt sensitive crops such as avocados strawberries a.nd.nursery crops wit11

water containing elevated levels of chloride.resuTts in reduced crop yields.

Chloride levels in groundwater in Piru Basin underlying the reach

downstream of Reach 5 axe a7so iising.

Nurneric TaYget -Numeric. targets areequivalerit to coxidifioYial site specific abj ectives

XriterpNetation of SSOs that are based. on technical studies regarding chloride levels which

the raumeaic water protect salt sensitive crops atld endangered aiad threatened species

quality objective chloride source identification and the magnitude ofassiiriilative capaczty

usecl to calculate in tlie upper xeaches of the Santa Clara River arid underlying groundwater

tlxe load basin. The TMDL special. study Literature Revievýj E-valuation shows that

allocations the most sensitive beneficial uses -can be supported with rolling averaging

periods as shown.in the tables below

1. Conditional Surface Water SSOs

The conditioxlal SSOs for chloride in the surface water of Reaches 4B 5

and 6 shall apply. and supersede the existing water. quality objectives of

100 mg/L only when chloride load reductions and/or chloride export

proj ects are in operation by the SCVSD according to the impleinentation

section. in Table 7-6.1.. Conditiozzal surface water SSOs for Reaches 4B 5

and 6 of the Santa Clara River are listed as follows

Reach Conditional

SSO for

Chloride mg/L

B.ollfli.ag.AveragingPeriod

150 12-month

150 12-month

4B 117 3-inonth

4B Critical

Conditions

130a 3-monthb

r.
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--a--The conditional SS0 for-chlorsde inRea ch-4Bunder. critical.--conditioshall apply only if the followin.g.conditions and

implementation r.equirements are met

1. Water supply chloride concentrations measured in Castaic

Lake.are 80 mg/L.

2. The Santa Clarita Valley Sanitation District SCVSD shall

provide supplemental water tosaltsensitive agricultural uses.

that are irrigated with surface water during periods when

.Reac 4B surface water exceeds 117 ing/L.

3. By May 4. 2020 the 10-year cumulative net chloride loading

above 117 mg/L CNC1117 to Reach 4B of the SCR
calculatedann.ually from the S.CVSD WaterReclamation

Plants WRPs shall be zero or less.

1

CNC1117 ClAbove I17
- ClSelow 117- ClExport Ews

Where

ClAb6e 117 _WRP.CI Loadl/Reach 4B Cl Load2 Reach
4B Cl Load1173

C1Below 117 _WRP Cl Loadl/Reach 4B C1 Load2 Reach 4B

C1 LoadI174

ClExportEWs Cl Load Removed by Extraction Wells

j
ý f

1 WRP Cl Load is determinedas the monthly average Cl

concenixation rnultiplied by the monthly average flow

measured at the Valencia VJR.P. P
Z

Reach 4B Cl Load is detexrnedasthemonthly average Cl

concentration at SCVSD ReceivingWater Station RF

multiplied by the monthly average.fow ineasured .a US GS

Gauging. Stati.on 11109000 LasBsisas Bridge.

3.Reach 4B Cl.Load117 means the..calculated Cl load to Reach

4B when monthly average Cl concentration in Reach 4B is

above 117 mg/L.

4 Reach 4B Cl Load117 means the calculated Cl loadto Reach

4B when monthly aver.ageCl concentration in Reach 4B is

below or equal to 1171ug/L.

4. The chief engineer of the SCVSD signs under penalty of perjury

and submits to-the Los Angeles Regional Water Quality Control

Board Regional Board a letter documenting the ffiilfillment of

.condition 1 2 and 3.
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b. The averaging period for the criti.cal condition SSO may be

reconsidered based on results of chloride trend monitoring after the

conditional VJLAs-ofthisIMDL are implemented.

2. Conditional SSOs for Groundwater

Conditional grouiidwater SSOs are listed as follows

Groundwater Condational Rolling Averaging
Basin Groundwater Period

SSO for

Chlaride mg/L

Santa Clara-- 150 12-inonth

BouquetSan

Francisquito

Caýlyons
-ý

Castaic.Valley 150 12-month

Lower area east of 150 12-month

Piru. Creek
a

a
This objective only applies to the San Pedro fonn.ation. Existing

objective of 200 mg/L applies to shallow alluviuin layer above San Pedro

formation..

The conditioinal SSOs for chloride in thegroundwater in
S.ai1taClara--BouquetSan Francisquito Canyons Castaic Valley and the lower area

eastof Piru Creek San P edro Formation shall apply and supersede the

existii.ig grouzldwaterý quality objectives only when chloride load

reductions and/or chloride expoxtprojects are in operation by tlie SCVSD

accoiding to the implenietitation section in Table 7-6.1.

Source Aiialysis Tlie principal source of chloride into Reaehes 5 aid 6 of the Santa Clara

River-is dischazges fromthe Saugus WRP and Valencia WRP which are

estimated to contribute 70%
o of the chloride load in Reaches 5 and 6.

These sources of chloride accumulate and degrade groundvaater in the

lower area east of. Piru Creek in the basin.

Linka e Analysis A groundwater-surface water interaction GSWI model was developed to
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assess thehnkagebetwe.enchlýonde sources andinstream water qu ity

and to quantify the assimilative capacity of ReachesAA 4B 5 and 6 and

the groundwaterbasins underlying those reaches. G.SWI was then used to

predict the.ýeffects of WRP discharges on chloride lo.ading to surface water

and groundwater undei a variety of future hydrology landuse and water

use assumptionsi.n.cludingfuturedischarges from the Newhall Ranch

VJRP in order to dete.rmine appropriate wasteload allocations.WLAs and

load allocations LAs.

The lirikage analysis demonstrates that beneficial uses can be protected

through -a com.binatiori of S S Os for surface water and groundwater and

reduction of chloride levels from the Valencia WRP effluent through

advan.ced treatmerit.

Waste Load The conditional WLAs for chloride for all point sources shall apply only

Allocdttons for when .chlorideloadreduction and/or chloride export projects are iri

point sources operation by the SCVSD according to fhe. implementation section in Table

7-6.1. If these conditions are not met WLAs shall be based on existing

water.quality .ob ectiv.es for chloride.of 100 mg/L.

Conditi.onal WLAs for_.chloride for discharges to Reach 4B by the Saugus

andValencia WRPs.ar.e as- follows

Reach Concentration-based Conditional

.--TV AAor Ch3.oride -

mg/L

4B 117 3-month Average

230 Daily Maximum

4B Critical 130a 3-month Averageb
Conditions

230 Daily Maximuýn

f

a. The Conditional WLA under critical conditions shall apply only if

theý following conditions and implernentation requirements are

met

1. Water supply chloride concenttations -measured in Castaic

Lake are _80 mg/I..
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2. SCVSD shall provide supplemental water to salt-sensitive

agricultural uses that are irri.gated. with surface water during

periods when Reacli 4B surface water exceeds 117 mg/L.

By May 4 2020 the10wyear cumulative net chloride loading.

above 117 ing/L.CNCII17 to Reacli 4B of the SCR

calculated aw.u.ally from the Saugus and Valencia WRPs

shall be zero or less.

CNClI 17 ClPbove 117
- ClBelow 117 - ClExportEws

Where

ClAbove 117 3WRP Cl Loadl/Reach 4B Cl Loadý Reach 4B

C1 Loadl 17

ClBelow I t7
.

wRR Cl Loadl/Reach 4B Cl Load2 Reach -4B

Cl Load-117

ClExport Ews Cl Load Rezuoved by Extraction Wells

1 WRP Cl Load is determined as tlie monthly average Cl

concentration znultiplied by the monthly average flow

ineasured at tlýe Valencia WRP.
2 Reach 4B Cl Lo ad is determined .a tlie monthly average Cl

concentration at SCVSD Receiving Water Station Rý

multiplied by the monthly average flow measured at USGS

Gauging Station 11109000 Las Brisas Bridge.

3 Reach 4B Cl Load117 means the calculated Cl load to Reach

4B when monthly average Cl concentration in Reach 4B is

above 117 mg/L.
4

Reach 4B Cl Load117 means the calculated Cl load to Reach

4B when monthly average Cl concentration in Reach 4B is

below or equal to 117 mg/L.

The chief engineer of the SCVSD signs under penalty of

perjury and submits to the Regional Board a letter

documenting the fulfillineaat of donditioris 1 2-and 3.

b. The averagib.g period for the critical condition WLA may be

reconsidered based on results of chloride trend monitoring after

the conditional WLAs of this TMDL are implemented.
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Discharges to Reaches . and 6 by the Saugus and Valencia WRPs will

have final concentration-based and mass-based conditional WLAs for

chloride based on coiiditional SSOs as follows

WRP Concentration-.based Mass-based Conditional

C.onditional WLA for WLA for Chloride

-Chloride

rng/L pounds/day

Saugus 150 -.12-xnozltli Average QDesign150 mg/L8.3412-230DailyMaximum Month Average

Valencia 150ý12-monthAver.age QDesign150mg/L8.34 -
230 Dai1y IvIaximum. AFRo 12-month Average

Where Qdip is the design. capacity of WRPs in units of million gallons

per day MGD AFRO is the chloride rriass loading. adjustment factor for

operatioii of reverse osmosis RO facilitieswhere

If RO facilities are operated at 50% Capacity Factora in -preceding 12

months

AFRO. -0

If RO facilities are operated at 50% Capacity Factorb- in preceding 12

months

AFRO 50% Capacity Factor - %RO Capacity

ChlorideLoadRO

a

Capacity Factor is based on 3 MGD of recycled water treated

vwrth RO 90% of the time.

b
If operation of RO facilities at 50% rated capacity is the result

of conditions that.are outside the control of SCVSD then uuder

the discretion of the Executive Officer of the Regional Board the

AFRO may be set to 0.

Chloride load reduction is based on operation of a RO treatment

plant tr.eating. 3 MGD of recycled water with chloride

concentration of 50 mg/L Water Supply Chloride Assumes

o erational capacity factor bf 90.% and RO membrane chloride
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rejection rate of 95%. Determination of chloride load based on the

following

CliloýideLoadR090%x xC x8.3.4xrjx30Dayý
1

lýQno jrýrý
MontýhJ

Where -

QRo 3 MGD of recycled water treated with RO
CWRp Chloride conceritration in water supply 50 mg/L

r%Reverse Osrnosis cliloride rejection 95% or 0.95

8.34 Conversion factor ppd/mg/LMGD

The final WLAs for TDS and sulfate are equal to existing surface water

and grouiidwater quality objectives for TDS ana. sulfate in Tables 3-8 and

.3-1 of tl-ie Basin Plan. The Regional Board may revise the final WLAs
based on review of trerid tionitoring data as detailed in the nionitoring

section of this Basin P1anam.eAdinen.t.

Other ixu.nor NPDES discharges as defuied in Table 4-1 of the Basin

Plan receive conditioin.alWLAs. The conditional WLA for these pov.lt

sources is as-follows

Reach Concentration-based

Condiitioiaal.W.ý.ýA for

Chloride mg/L.

6 150 12-month Average

230 Daily Maximum

5 150 12-inonth Average

230 Daily Maxirnum

4B 117 3-rnoiithAverage

230 Daily Maxim.um.

Other inajor NPDES discharges as defined in Table 4-1 of the Basin

Plan receive WLAs equal to 100 mg/L..The Regional Board inay

consider assigning conditional WLAs to other major dischargers. based oi1

an analysis of the downstrem-n increasein. net chloride loading to surface

water and groundwater as a result of implementation of conditional

WLAs.

Load Allocdtion The source analysis indicates non point sources are not a major source of

1
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.Reach Concentration-based Conditional LA
.for Chloride mg/L

6 150 12-1noiith Average

230 p aily.Maximlun

5 .15 12-rn6nth Average

230 Daily Nlaxiinum

4B 1-173mvonth Aver.age

23ý0 Daily Maximum

The conditional LAs sha11 apply only.when chl%-i.de load reductions

and/or chloride.exportprojectsareinoperationby the SCVSD according

.t xhe implementationsection.iu Table.7.6.1 If these conditions are not

metLAs aie.bas.edon.existingwater quality objectives of .10 ing/L.

Q

1ý_.-./
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Iitapletnentation Refer to Table 7-6.2.

Iftlementatzon of UyperSanta Clara RiverCnnditional Site Speciflc

Obiectives for Chloride

In accordance with Regioiial Board resolutioi3. 97-002 the Regional Board

and stakeholders have developed an integrated watershed plan to address

ehlo.ride impairnzents aid protect beneficial uses of surface waters aiid

grouudwater basins underlying Reaches 4B 5 and 6 of the Santa Clara

River. The plan iilvolves 1 Reducing cliloride loads and/or increasing

chloride exports from the USCR watershed througli implevaentation of

advanced treatment RO.of a portion of the effluent from the Valencia

WRP.. The advanced treated effluent will be dischaxged into Reach 4B or

blerided with extracted groundwater from the Piru Basin underlying

Reach 4B and discharged intokeach 4A. The resultant brine from the

advanced treatment process will be disposed in a legal and

.envirornnedtall sound manner. 2 Tmplementing the conditional SSOs

for chloride in surface waters and underlying groundwater basins of the

USCR
watershedprovided

in Chapter 3.

The watershed chloride reduction plan will be implemented through

NPDES perm.its for the Valencia WRP and a newhIPDES permit for

discliarge into Reach 4A. The conditional SSOs for chloride in the USCR
watershed shall applyand supersede-the regi.oiial water quality objectives

only when chloride load reductions and/or chlor.ide expoi-k projects are in

operation and reduce chloride loading in accordance vvith i.he .followin

table

Water Supply Chloridel Chloride Load Reductions2

40 mg/L 58000 lbs per month

50 mg/L 64000 lbs per inonth

60 mg/L 71000 lbs per month

70 mg/L 77000 lbs per.month

80 mg/L 830001bs per month

90 mg/L 90000 lbs er montli

100 ing/L 96000 lbs er month

1 Based on ixieasured chloride ofthe State Water Project SWP water

stored in Castaic Lake.

2
Chloride load reduction is based on operation of a RO treatment plant

treati.n.g 3 MGD of recycled water with chloride concentration of 50 mg/L

Water Supply Chloride. Assumes operational capacity factor of 90%
and RO membrane chloride rejection rate of 95%. Determination of
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cliloride load based on the following

ChlorideLoad
90%o xQRo x-Cfyux 8.34x rx30DayýMonth

with RO

where r % chloride rej ection 95%
QRO 3_MGD_ofýcecyclecLwater_treated_._

CwxP

Conditional TV.LAs

-SWP-C1 50 mg/L

Conditional WLAs for the S.augus and Valencia WRPs will be

iriiplemented throngh efflueriflimits receiving water limits and

monitoring reriients iri NPDES permits. Conditional-WLAs for

Reach 4B will be implernented as receiving water limits. Conditional

WIAs f6i Reaches 5 aric16 -svi11 be impleinented as efflueiitIimits.

-

Tle implernentation -planpTOposes that diiringýtheperiod of TMDL
- .

irriplenientation conipliance for tlie WRPs effluerit limits will be

evaluatedin accordaiice witYerim-WLAs..

I Sai.tgus WRP

The intetisn WLA forchlorideis -equialto the interim limit for chloride

specifledin order No. R404004. --The interirnWLAfor TDS is 1000

rng/L as an annual average The interrirn WLA for-sulfate is 450 mg/L as

aii aiinuaTaverage. These interinimWLAs shall.apply as interimend-of-pipeeffluent liniits iriterim groundwater liiiiits ati.d interimlimits in the

NohNPDES VJDR forrecycled-yvater uses from the.Saugus WRP instead

of existingýivater-quality obýýectives

Valencia VJRP

The interirii WLA for chloride is eqýal to the -iziterim limit for chloride

specified iri order No. R404-004. The interim WLA for TDS is 1000

mg/L as an annual -average. The interim WLA for sulfate is 450 mg/L as

an annual average. Theseinterim WLAs shall apply as.interimend-of-pipeeffluent limits interim groundwater liniits and interimlimits in the.

INonNPDES WDR for recycled water uses from the Valencia WRP
insteadof existing vrater quality objectives.

Other 1Vlai6r.NPDES Perrnits including- Newhall Ranch WRP

The Regional Board may consider assigning -cond.itional WLAs for other

major NPDES perrnits izicluding the Newhall Ranch WRP .pendin

imlementation of -a chloridemass removal quantity that is proportional to

1280 -
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mass based chloride xemoval required for the Valeiicia WRP.

Supplemental Water released to Reach 6 of Santa Clara River

In order to accommodate the discharge of supplemeutal water to Reacli 6
interim WLAs are provided for sulfate of 450 ing/L and TDS of 1000

mg/L as dnnual averages. The final WLAs are equal to the existiug water

quality objectives for sulfate and TDS in Table 3-8 of the Basin Plan. The

Regional Board may revise the final WLA based on review of trend

monitoring data as detailed in the moriitoring section of this Basin Plau

amendment.

1Vlonrtorrlag NPDES monitoriug NPDES Peruzittees will conduct chloride TDS and

sulfate monitoring to ensure that water quality objectives are being met.

Trend monitoring The SCVSD will submit amonitoring plan to conduct

chloride TDS and sulfate trend monitoring to ensurethat the goal of

chloride export in the watershed is-being achievedvTater quality

objeetives are being.met and downstrearri groun.dwater and surface water

quality isnot degraded due to iunplemeiltation of compliance measures.

The SCVSD monitoring plan shall include plaris to monitor chlo-fide

TDS and sulfatein groundwater and identify.representative wells to be

approved by the Regional Board Executive Officer i.n the following

locations a Shallow alluvium layer in east Pinl Basin b Sari Pedro

Forination in east Piru Basin and c groundwater basins uxider Reaches 5

and 6 which shall be equivalent or greater than. existing groundwater

monitoring required by NPDES permits for Saugus arzd Valencia WRPs.

Tl.ie monitoring plan shall also include-a plan for chloride TDS and

sulfate trend monitoring for surface water forReaches 4B 5 and 6. The

nlonitoringplan shall include plans to inonitor chloride TDS and sitlfate

at a minimuin of once per quarter for groundwater and at a ininimum of

once per nlonth for surface water. The plaii should propose a monitoring

schedule that -extends beyond the completion date of this TMDL to

evaluate iinpacts. of compliance measures to dowristream groundwater and

surface.water quality.. This TMDL shall be reconsidered if cliloride TDS
and sulfate trend rnonitorin.g indicates degradation of groundwater or

surface water due to implementation of cozxipliance measures.

Trend monitoring The Reacli 4A Permittee will submit a monitoring plan

to conduct cliloride TDS and sulfate trend monitoring to ensure that the

goal of chloride expoit in the watershed is being achieved water quality

objectives are being met and downstream groundwater and surface water

quality is not degraded due to impleinentation of compliance measures.

The Reach 4A per.rnittee monitoring plan shall iiiclude plans to monitor

chloride TDS and sulfate in groundwater and identify representative

wells to be a roved by the Regional Bo ard Executive Officer in the
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following locations a FillmoreBasin and b Santa Paula Basin. The

rnonitoring plan.shall.alsoinclude a plan for chloride TDS and sulfate

gtrend moriitonn for surface water for Reaches 3 and 4A The monitoring

plan should ý.ncludeplans to monitor chlozýdeý TDS and sulfateat a

miriimuinofonce er uarter forgoundwater and at a mmrrurn of onceP q

.pe montli for surface water The plan should propose a morutonng
scliedule that shallextendbeyondthecompleti.ori date of thisT1VIDL to

evaluate impacts ofcompliarice measures to downstream groundwater and

surface waterquality. Tfus TNIDL shall be reconsiclerecl if chloride TDS
andslfate trend-monitonng lndicatesdegradatlon.of groundwater or

surface water due to unplementatiozl.of compbance measures.
t

Maa gin ofSafety
_

An implicit.mar ...trv mgmofsafety is-mcorpoýated. thxou.gh conservaodel
assumptions and-chloride mass balance analysis.The model isan

integratedgroundwater surfýce water.modelwhicli shows that cliloride

discharged from the W1ýPs accumulates in.the eas lPiruBasin. Furtlier
....

massbalanceanalYsis
ý.

show s that the chYoride mass removedfr.om the

Pixu Basin exceeds the chlonde loaded rnto thePiru Basin rom
_.

unplemen.tationof theconditional.SSQs.

. . .. .. .... ...... ... .. .
Seasonal Dun.ng dry. w.eather _conditi.ons less surface flow isavailable to...dilute

Variations and effluent.dischar.ge groundwaterpumpý.ng rates foragn.cultural purposes

Critical Conditions are higher groundwater discharge is lower poorer quality.groundwater

may be drawn into the aquifer and evapotranspira.tion effects are greater

thali in wet.weather conditions Duririg drought.xeducedaurfac.eflow.and

increased -gr.oundwater extraction contsnues.through several seasons with

greaterý itnpacts 9n groundwater resources and discharges Dry axid

criticallydry periods affecting the Sacrarnento and San J.oaquiri.River

ýlalleys. reduce.fýesh ýyater fow urto the Sacramento-San Jo.aguin Delta

and result in biigher than normal ehloride concentrationsui.the State
j

Water Project supply within the California.aqueduct systein. These

increased chloiide levels are transferred to..the upper Santa Clara.River

This criticad c.ondition isdefined.as when water supp.ly concentxations

measured in Castaic Lake are 80 mg1L.

These critical conditions were included in.theGSWI model to determir.ze

appropriate allocations. and implementation scenari.os for the TMDL.
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Alternate Water Su.pply Effeetive Date of

a Stioula 1 the in-rivar concentration at Blue Cut the Reach 4B TMDL
bouindary exceed the conditiozial SSO of117 mg/L measured for 05/04/2005
the purposes of this TMDL as a rolling threemonth average 2
each agricultural diverter provide records of the-diversion dates

and amounts to the Regional Boardand Santa Clarita Valley

Coui-ity Sanitation Districts of Los Atigeles County SCVSD for

at least 2 years after the effective date of the TMDL and 3 each

agricultural diverter provides photograpliic evidence that diverted

water is applied to avocado sfrawberzy or otlier chloride sensitive

crop a.nd evidence of a water right to divert then the SCVSD will

be responsible for providing -an alternative water supply

negotiating the 6elivery of alternativewater by a thirdi party or

providing fiscal remediation to be -quantifted-in negotiations

betvveen the SCVSD and the agricultural diverter at the direction

of the Regional Water Qixality Control Board until such tixueas

the in-river chlorid-e concentrations do not ekceed the conditional

SSOr
.

b Should the instream concentration exceed 230 iug/L rnore than

two times in the three year period the .discharge identified by the

Regioxial Bo ard Executive Officer shall be-required to subin.it

within ninety days of a reqiiest by tlie RegionalBaard Executive

Offxcer a tivorkplanfor an accelexated schedule to reduce chloride

discllarges.

2. Progiýess reportswill be sizbmittedby the SCVSD toRegidnalBoard Sern.iannually and

staff on a seiviannual basis from the effective date of the TMDL for annually

taslcs 4 6 and 7 and on an annual basis for Tasks 5 aud 11 -. --_

Progress reporPs vtitl be subxrii.tted by the Reach 4ATerzni.ttee to

Regional Board staff on an atinual basis for Task 12

3. Chloride. Source Identification/Reduction Pollution Preventioi7 and . montlis after

Public Outreach Plan Six montlls after the effective date of the Effective Date of

TMDL the SCVSD Will submit a plati to the Regional Board that TMDL -

addresses measures taken an.d plaimed to be taken to quantify and 11/04/2005

control sources of chloride ixicluding but not limited to execute -

community-wideoutreach.programs which were developed based on

the pilot outreach efforts conducted by the SCVSD assess potential

incentive/disincentive programs for residential self-regenerating

water softeners and other measures that may be effective in
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contzolling chloride. The SCV.SD sýiall de.velo.p. and-iinpleiim.eiit the
......

source reduction/polTution prevention andpublicoutTeachprogramýý- -_-- -ý--------and
reportresults annually thereafter to thdRegional noard Chloride

sources froiriý-iinportedwater supplies will be assessed The

assessment will include cond.itionsýof drouglif-and lowrai.nfall and .
will analyze the alternatives for reducingthissource

4. The SCVSD will convene a technical advisory cominittee or 12 months after

committees TACs in coopeiation wthtlie Regioiial-Board-to Effectiv.e D.ate

review literature develop a rnethodologyforassessment andprovide -05/04/2006

recommendationswith detailed tiriieFines an8ýtask descriptions to

support any needed changes tothe tiirie-schedul-e for.evaltiation of

appropriate chloride threshold for Task 6 TlieýRegiorial -Boaard at a

public hearing will re-evaluate thescheduleforT.askd iazid

subsequent linked-tasks based on input fromthe_TAC.s. along with

Regxorial Board Staff analysis andassessment consisterit with state

and federal law. ps to the types of studres neededaud the. time needed -

to conduct the iiec.essary scientific studies to determine the

appropriate chloride threshold forthe protectiori ofsalt-sensitive

agri.cultural uses and will take actioi-to amendthesehedule ifthere

is sufficient technical justificati6n

5.
-
Groundwater/Surface Water Interaction Model The SCVSD will

..

2.5 years after
.

solicit proposals collect datadeveTopa nýadeliticooperation with . ý

Effective Date -of

the Regional Board obtaiiýpeer-review andreport results. The.
ý

TMDL . .

impact of source waters and-reclaimed waterýplans oin achz.eving the
ý

11/20/2009...
water.quality obj.ective and protectingberieficialusýs iiicluýirig

iuiipacts on und.erlyiuig groundwater quality will also be assessed and

specific recomnm.endations for management developed for Regional

Board consideration. Thepuzposebf tlie rnodeIing and sampling

effort is to deterxnine the interaction betweenrisurface water and

groundwater as it may affect the loading of chloride from

groundwater and its linkage to surface.water quality.

6. Evaluatioii of Appropriate Chloride Tlireslidld for theProtection of 2.5 years aftýer

Sensitive Agix.cultuial Siipply UseýandEridangeredSpecies ýEffective Date-of

Protectiori. The S CVSD willprepare- and subinit a report on TMDI
endangered species protection flitesholds The SCVSDwill also 11/20/2007

prepare and submit a report presentingthe xesiiltsbf tlie evaluation of

chloride thresholds for salt sensitzve agnculttiral uses tivhich shall

consider the impact of clrought aiidloyv raizifall conditioxis and the

associated increase in ixnportedvýaterconcentratioins on downstrearn

cro s iitilizing the result. of Task 5.
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7. Develop SSO for Chloride for Sensitive Agriculture The SCVSD 2..8 years after

will solicit proposals and develop tecluzical analyses upon which the Effective Date of

Regional Board may base-a Basin Plan amendment. TMDL
02/20/2008

8. Develop Anti-Degradation Analysis for Revision of Cllloride

Objective by SSO The SCVSD will solicitproposals and develop

dz-aft anti-degradation analysis for Regional Board consideration.

9. Develop a preplanning repoit on coneeptual compliance measures to

meet dzfferent hypothetical fmal conditional wasteload alloca.tions.

The SCVSD shall solicit proposals and develop and submit a-report

to the Regional Board that identifies potential chloride control

measures and costs based on different hypothetical scenarios for

cllloride SSOs and final conditional wasteload allocations

10. a Preparation and Consideration of a Basin Plan-Amendment 13PA. 3.5 years after

.t revise the chloride objective by the Regional Boaid. Effective Date of

TMDL
b Evaluation-of Alternative Water. Supplies for Agricultural 12/11/2008

Beleficial Uses The SCVSD will quantify water needs identify -

alternative water supplies evaluate necessary facilities and report

results including the lon.g-term application of this remedy

c An.aly.sis of Feasible Compliance Measures to. Meet.Final

Conditional Wasteload Allocations for Proposed ChlorideObjective.

The SCVSD will assess.and report on feasible irnplemeritation

actions to meet the chloride objective established pursuant to Task

10a.

d Reconsideration of and action taken on the Chloride TMDL and

Final Conditional Wasteload Allocations forthe Upper Santa Clara

River by the Regional Board.

11 Trend monitoring The SCVSD will submit a monitox-i.ng plan to ý 4 years after

conduct chloride -TDS and sulfatetzend inonitoring to ensure that. the Effective Date of

goal of chloride export in the watershed is being achieved water TMDL
quality objeýctives are being rnet ald downstream groulldwater and OS/04/2009

surface water quality is not degraded due to implementation of

compliance measuzes. The SCVSD monitoringplan shs.ll include

plans to inonitor chloride TI7S and sulfate in groundwater and

identify representative wells to be approved by tlie Regional Board

Executive Officer in the following locations a Shallow alluvium

layer ix-i east Piru Basin b San Pedro Formation in east Piru Basin
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and c groundwater basins -uuder-Reaches 75 and 6.which. shall be

equivalentýor-ýgr-eater
than existing groundwater monitoring required _

by IýPDES perrir.its for S augas and Valencia WRPs. The monitoring

plaii sha11 also include a plan for cliloride TDS -and sulfate trend

irionltoring for surface water-for Reaches 4B5 and 6. The

monitoring plan shall include.plans to monitor chloride TDS and

sulfate atarninixnwn of once per quarter for groundwater and.at.a.

mýiriumof once per inonth forsurface water.- The plan should

propose a monitoring schedule t-liatextends beyond the completion

date of this TMDL to evaluate impacts zof -compliance measures to.

downstream groundwater and surfacewater quality. This TMDL. ý

shall be reconsidered if chloride TD.S and sulfatetrend monitoring

indicates .degradatio of grotindwater or sur.face water due to

implementation of compliauce rneasures.

12 Trend monitoring The Reach 4A Pettee-ý7ill-submit arn.onitoring . Submitte.d with

plan to conduct chloride TDS andisulfate-trendmonitoring. to- ensure. p.erinit application

that the goal of chloride export iii-tliewatershed-is being achiev.ed

-water quality objectives arebeirigliriet and-downstreamgroundvvater

andsurface water quality is not degraded due to implementation of -

compliance rneasuxesThe Reach 4Aýperrsiitteemonitoring plan.sha11

iricle plusto inonitor chloxide TDS-ýaiid.sulfatein groundyvater

and identify representative wellsto beapprovedby the.Re.gio.nal.. ..
- .... ..

B oard Exedu.tive Officer in the folloWizigýlocatiorisa .Pillmor.e

Basin and b Santa Paula Basin. The monitoriing plan-shallalso

include..a plan foxchl.oride.TDS...and sulfate trend..monitorin.gfor

surfacwater for Reaches-I and4A The inorutoring. plansliould-incfiuae
plans to monitor chloride TDSandsulfateat a rni.nimum of

once per quarter for groundwater and at a miniunurn of once per

month for surface water. The plan should propose ýa monitorin.g

schedulethat shall extend beyond-the completion.date of thisTMDL.-toevaluate iinpacts of compli.ance measures.to downstream

groundwater and surface water. quality. This T1v1D.L shall be

reconsidered if chloride TDS and sulfate trend monitoring -indicates

degradation of groundwater or surface water due to impleinentation

of oom.pliance measures.

13. Begiri m.oriitori-ng per approved SVCSD rsionitoring plan completed One year after

in Task 11. -
ý

ý

EXecutive.Officer

approval of Task 11

monitoring plan for

SCVSD
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14..Begin monitoring per approved Reach 4A Perrnittee-nnonitoring One year after

plan. Execu.tive Oficer

approval of Task 12

monitoring plan for

Reach 4A P ermittee

15. a Implementation of Compliance Measures Planning The SCVSD 5 years after

shall submit a report of planning activities which include but are not Effective Date of

limited to 1 ideiztifyiilg lead state%ederal agencies 2 TMDL
administering a competitive-bid process for the selection of 05/04/2010

EIl2/EISand Engineering-Consultazts3 Development of

PrelimiuzaryPlanning and FeasibilityAnalyses 4Submittal of

Project Notice of Preparation/Notice of Intent 5 Preparatiozl of

Draft Wastewater Facilities Plan and Programmatic EIR 6
Adnninistration of Public Review and Conzment Periods 7
Development of FinalWastewater Facilsties Plan and Programnmatic .
fiIR and incorporation and response to comrnents 8.
Adrriinistration of final public review and certification prooess and

9 Filing a Notice of Detennination and Record ofDecisio.n.

ý
b Impleinentation of Conzpliance MeasuresPlanning The SCVSD 5 years after

shall provide a schedule of related.-tasks and subtasks related to Task Effective Date of

15a and provide semi-annualprogress reports onprogress.o TMDL
.plannin activitiesthereafter until completion of Final- Wastewater 05/04/2010

Facilities Plan and Programmatic EIR.

16. The Regional Board staff will re-evaluate the schedule to implement 6 years after

control measures needed tomeet -fiiialconditiqnal WLAs adopted Effective Date of

pursuant to Task10. d and the schedule or Task 17. The Regional TMDL
Board at a public meeting will consider extending the completion 05/04/2011

date of Task 17 and reconsider the schedule to implement control

measures to meet final conditional WLAs adopted pursuant to Task

10 d. The- SCVSD will provide thejustifi-cation for the need for an

extension to the Regional Board Executive. Officer at least 6 months

in advance of the deadline for this task.

17. a Iinpleinentation of Coinpliance Measures Complete 6 years after

Environmental Impact Report The SCVSD shall complete a Effective Date of

Wastewater Facilities Plan and Prograrnm.atic Envirorunental Impact TIvIDL

Report for facilities to coinply with final effluent permit li.mits for 05/04/2011

chloride.

b Iin lementation of Com lian.ce Measures Engineering Design 6years after
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TheSCVSD will begintheengineeringldesign of therecomiin.ended Effective D.ateof

projectwastevt%ater-facilities-.-
- - - -- TiVIDL..

05104/2011

c Implementation of Corripliance Measures Engineering Design 7 years after

The SCVSD will provide a design schedule.of related tasks and sub Effective Date of

-tasksand provide..semi-annual pro.gress repoxts on.progress of design TMDL
activities thereafter until completionof FinallDesign. Inaddition . .05/04/201

theSCVSD waill.provide a constructionschedule.of related tasks and

sub-tasks and provide semi-annual progress reportson progre5s of

construction activities thereafter uritil completion of recommended

project wastewater facilities.

d Implementation of Compliance Measures Constniction The 9.5 years after

SCVSD shall have applied and received all appropriate permitsrand Effective Date of

have completed constraction of the recomniended project wastewater TMDL
facilities. 11/04/2014

e Implementation of Compliance Measures Start-Up The SCVSD 10 years after

shall have completed start-up testing and certification of the Effective Date of

recommended project wastewater facilities. TMDL
05/04/2015

18. The Regional Board Executive Officer may consider conditional 7 years after

SSOs for TDS and sulfate for Reaches 4B 5 and 6.based on results Effective Date of

of groundwater-surface water interaction studies on accumulation of TMDL
.TD and sulfate in groundwater potential impacts to beneficial uses 05/04/2012

and an anti-degradation analysis.

19. The Regional Board staff will re-evaluate the schedule to implement 9.5 years after

control measures needed to meet final conditional WLAs adopted Effective Date of

pursuant to Task 10 d and the schedule for Task 17. The Regional. TMDL
Board at a public meeting will consider extending the completion of 11/04/2014

Task 17 and .reconside the schedule toiznplement control measures

to meet final conditional WLAs adopted for chloride pursuant to Task

10 d. The SCVSD will provide the justification for the need for an

extension to the Regional Board Executive Officer at least 6 months

in advance of the deadline for this task. The Regional Board will also

consider conditional SSOs and final conditional WIAs for TDS and

sulfate based on results of Task 18.

120. The interim WLAs for chloride shall re.nain in effect for no more. I
10 years after
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than 10 years after the effective date of the TMDL. Conditional SSO Effective Date of

for chloride in the US CR shall be acllieved. Final conditional WLAs TMDL

for chloxidein Reaches 4B 5 aiid 6 shall apply by May 5 2015. The 05/04/2015

Regional Board may consider extending the coinpletion date of this

task as. necessary to account for events beyond the control of the

SCVSD.
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21. The interiixi WLAs for TDS and sulfate contained in this BPA. 10 years after

Resolution No R4-2008012 s11all be implemented nosooner than Effective Date of

the effective date of this BPA and-shall remain iii effect until May 4 TMDL

2015 Final WLAs shall applybyMay 5 2015 unless conditional 05/04/2015

SSOs and final conditional WLAs for TDS and sulfate are adopted. as

described in Taslc19.

r

ý.J
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UPPER SANTA CLARA RIVER

CHLORIDE TMDL RECONSIDERATION CONDITIONAL
SITE SPECIFIC OBJECTIVES FOR CHLORIDE AND

---INT-ERIM WASTELOAD ALLOCATIONSFOR-SUL--FAT--E--ANDTOTAL DISSOLVED SOLIDS

FINAL STAFF REPORT

CALIFORNIA REGIONAL WATER QUALITY CONTROL
BOARD - LOS ANGELES REGION

January 2009
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Chloride levels in the upper Santa Clara River USCR and in nearby groundwater

basins have increased over the past three decades due to increased salt loadings from

water imported into the Santa Clarita Valley and the increased number of self

regenerating water softeners in the Santa ClaritaValley. Since the 1970s growth in the

Santa Clarita Valley has led to chloride levels that exceed the water quality objective and

impair beneficial uses for agricultural supply. Agriculture is the largest industry in the

Santa Clara River Valley and the Regional Board has adopted a TMDL to restore the

Santa Clara River to attain its beneficial uses.

This Staff Report discusses efforts under the Upper Santa Clara River Chloride

TMDL to address these impairments with particular emphasis on the recent studies which

have led to a stakeholder developed plan for complying with the TMDL. The stakeholder

plan termed Alternative Water Resources Management Plan AWRM considers the

results of key TMDL studies on the chloride sensitivity of crops and aquatic life and the

interaction of groundwater and surface water in the USCR to fashion a plan that provides

reduction of chloride loads from current levels enhancement of water supplies for

recycling and downstream uses restoration of groundwater basins underlying the Upper
Santa Clara River and consideration of critical conditions such as a sustained drought.

The AWRM requires a revision to existing water quality objectives for chloride but it

provides a significant reduction in chloride loading from current levels such that the most

stringent beneficial uses are attained. During the critical condition of sustained drought

growers are provided alternative water to meet requirements and the chloride exported

from the watershed still exceeds chloride into the watershed so that groundwater

conditions will continue to improve.

The Regional Board first adopted a Total Maximum Daily Load TMDL for

chloride in the USCR in 2000. The TMDL showed that chloride is loaded primarily into

the Santa Clara River from Water Reclamation Plants serving residential commercial and

industrial users in the Santa Clarita Valley. The sources of the chloride which are loaded

into the SCR are primarily chloride contained in the imported source water and chloride

added by domestic uses including self regenerating water softeners. As the Santa Clarita

Valley has grown over the past decades these TMDL source analyses also showed that

the water quality objectives could not be met with source control alone and that some

type of advanced treatment would be necessary.

The identification of remedies for chloride impairments is challenging due to

stakeholders with widely different interests in Los Angeles and Ventura Counties and

potentially costly implementation measures. These factors lead to a remand of the

TMDL from State Water Resources Control Board and after reconsideration by the

Regional Board the TMDL became effective on May 5 2005. Key provisions of this

TMDL include special studies to address scientific uncertainties and a consideration of

site specific objectives by the Regional Board. This Staff Report summarizes the results

of the special studies and discussions with stakeholders which lead to an AWRM
program to comply with the TMDL. This report considers the antidegradation and Water
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Code Section 13241 requirements and recommends conditional site specific objectives to

implement the AWRM.

Prior to completion of the special studies the presumed implementation plan

included two options advanced treatment of effluent from the Saugus and Valencia water

reclamation-plants-and-disposal-of-brine-in-a-new ocean
outfall-or-disposalof-effluent-----fromthe Saugus and Valencia water reclamation plants in a new ocean outfall. Both

options entail construction of a pipeline from the Santa Clarita Valley WRPs and an

ocean outfall. Concerns regarding the cost and feasibility of constructing this line lead

caused controversy amongst stakeholders.

The TMDL Special Studies all conducted in a facilitated stakeholder process in

which stakeholders in scoping and reviewing the studies addressed three scientific

uncertainties 1 the levels of chloride required to support irrigation of salt sensitive

crops 2 the interaction of surface water and groundwater and the fate and transport of

chloride in the USCR 3 the effects of chloride on threatened and endangered fish in the

USCR.

Regional Board staff finds that the work to date provides sufficient information on
the chloride hazard threshold for salt-sensitive crops the chloride threshold for

endangered species and the hydraulic and contaminant interactions between surface

waters and groundwater basins in the USCR watershed to demonstrate that conditional

site specific objectives can be combined with reverse osmosis technology to effectively

reduce chloride loadings to the USCR and protect beneficial uses. Completion of the

Literature Review and Evaluation LRE provided a scientifically defensible baseline to

support a Water Quality Objective WQO of 117 milligrams per liter mg/L that is

protective of agricultural supply beneficial use AGR. The endangered species study

shows that the chloride threshold for protection of salt sensitive agriculture is also

protective of threatened and endangered species. The groundwater surface water

interaction model shows that surface flows in the river recharge the Piru Basin with

attendant chloride accumulation in that groundwater Basin. The AWRM consists of

chloride source reduction actions and chloride load reduction through advanced treatment

of the Valencia WRP effluent in conjunction with conditional site specific objectives.

These source and load reductions mitigate the effect of any chloride accumulation in the

groundwater basin.

The TMDL provides a ten-year schedule to attain compliance with the conditional

SSOs. Key uncertainties at this point relate to identification of the optimum method for

brine disposal. Several options including deep-well injection in the vicinity of old oil

fields in the Santa Clarita Valley and drying and landfill disposal will be considered by
the Santa Clarita Sanitation District of Los Angeles County in the first two years of the

TMDL Implementation Plan. The recommended water quality objective changes before

the Board are conditioned on implementation of the AWRM program if the AWRM
system is not built the water quality objectives revert back to the current levels in the

Basin Plan.
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Staffs recommendation is to adopt the conditional site specific objectives for

chloride. Staff finds that the costs of implementing the AWRM program will not

increase monthly sewage rates substantially above the state average and median rates.

Staff notes that the existing TMDL schedule.can be accelerated by one year from 11

years to 10 years.
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1. Introduction

This staff report discusses the scientific and regulatory basis for proposed Basin

Plan amendments to revise the Upper Santa Clara River Chloride Total Maximum Daily
_---LoadTMDL and establish conditional site-specific water quality objectives SSOs for

chloride in reaches and groundwater basins in the Upper Santa Clara River watershed.

The Los Angeles Regional Water Quality Control Board Regional Board

adopted a TMDL to address chloride impairments of the USCR on July 10 2003

Resolution 03-008. On May 6 2004 the Regional Board amended the USCR chloride

TMDL to revise the interim wasteload allocations WLAs and implementation schedule

Resolution 04-004. The amended TMDL was approved by the State Water Resources

Control Board State Board Office of Administrative Law and United States

Environmental Protection Agency USEPA and became effective on May 4 2005.
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At the time the TMDL was adopted and approved there were key scientific

uncertainties regarding the sensitivity of crops to chloride and the complex interactions

between surface water and groundwater in the Upper Santa Clara River watershed.

However the TMDL found that the chloride sources are primarily imported source water

from the State Water Project and chloride added by domestic uses including self

regenerating water softeners. These chloride sources are loaded into the USCR in

effluent from the Saugus and Valencia Water Reclamation Plants WRPs that serve

residents and industries in the Santa ClaritaValley. The TMDL recognized the

possibility of revised chloride water quality objectives WQOs and included mandatory

reconsiderations by the Regional Board to consider SSOs. The TMDL required the

Santa Clarita Valley Sanitation District of Los Angeles County SCVSD1 to implement

special studiesand actions to reduce chloride loadings from the Saugus and Valencia

WRPs. The TMDL included the following special studies to be. considered by the

Regional Board

Literature Review and Evaluation LRE - review agronomic literature to

determine a chloride threshold for salt sensitive crops.

Extended Study Alternatives ESA - identify agricultural studies including

schedules and costs to refine the chloride threshold.

Endangered Species Protection ESP - review available literature to determine

chloride sensitivities of endangered species in the USCR.

Groundwater and Surface Water Interaction Study GSWI - determine chloride

transport and fate from surface waters to groundwater basins underlying the

USCR.

Prior to 2005 the Santa Clarita Valley was historically served by the County Sanitation District Number

26 of Los Angeles County Saugus WRP and County Sanitation District Number 32 of Los Angeles

County Valencia WRP. Both of these Districts were collectively referred to as the County Sanitation

Districts of Los Angeles County or CSDLAC in previous documents related to the Upper Santa Clara River

Chloride TMDL. These two districts were merged into a single district the Santa Clarita Valley Sanitation

District of Los Angeles County or SCVSD as of July 1 2005.
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Conceptual Compliance Measures - identify potential chloride control measures

and costs based on different hypothetical WQO and final WLA scenarios.

Site Specific Objectives and Antidegradation Analysis - consider a site-specific

objective for chloride based on the results of the agricultural chloride threshold

study and the GSWI.

The TMDL special studies were conducted in a facilitated stakeholder process in

which stakeholders participated in scoping and reviewing the studies. This process has

lead stakeholders to develop an alternative TMDL implementation plan that addresses

chloride impairment of surface waters and degradation of groundwater. The alternative

termed Alternative Water Resources Management AWRM was first set forth by Upper

Basin water purveyors and United Water Conservation District UWCD the

management agency for.groundwater resources in the Ventura County portions of Upper
Santa Clara River watershed.

This Staff Report first presents a background on the TMDL including regulatory

history the stakeholder collaborative process a description of the watershed and the

sources of chloride and other salinity management programs in the state. The report then

discusses the result and conclusions of the special studies which led to the development

of the AWRM Program and proposed conditional SSOs. The AWRM Program and the

proposed conditional SSOs needed to support the AWRM are then discussed. The report

then discusses one of the special studies in detail the Site S.pecificObjectives/

Antidegradation Analysis which provides the regulatory basis for the conditional SSOs.

Finally the staff report reviews the alternatives for TMDL implementation based on the

results of the special studies provides staffs recommendation for conditional SSOs and

TMDL revisionsand discusses how the recommended conditional SSOs and TMDL
revisions would be implemented.
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Background

This section provides background information on chloride issues in the USCR
watershed.

2.1. Regulatory History

The Regional Board has adopted several resolutions that regulated chloride in the

USCR starting with Resolution 75-21 in 1975 which established WQOs throughout the

region.

In 1990 the Regional Board adopted the Drought Policy Resolution 90-04. This

resolution was intended to provide short-term and temporary relief to dischargers who
were unable to comply with limits for chloride due to the effects of drought on chloride

levels in. supply waters imported to the Region. The Regional Board temporarily reset

limits on concentration of chloride at the lesser of i 250 mg/L or ii the chloride

concentration of supply water plus 85 mg/L. The Regional Board renewed the Drought
Policy in 1993 and again in 1995 because the chloride levels in supply waters remained

higher than the chloride levels before the onset of the drought. The Regional Board did

not revise the chloride WQOs in the Santa Clara River and Calleguas Creek because of

the potential to affect present and anticipated agricultural beneficial uses.
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In.1997 the Regional Board adopted the Chloride Policy Resolution No. 97-02.

The Chloride Policy revised the chloride objective for the Los Angeles River Rio Hondo
and San Gabriel River. Due to concerns expressed about the potential for future adverse

impacts to agricultural resources in Ventura County WQOs for chloride in the Santa
Clara River and Calleguas Creek were not revised. Rather the chloride policy provided
surface water interim limits of 190 mg/L in the Santa Clara River that extended for three

years following approval of the amendment. The Regional Board did not revise the.

chloride WQOs in the Santa Clara River and Calleguas Creek because of the potential tO

affect existing and anticipated AGR. Similarly the Regional Board did not revise the

groundwater objectives for chloride.

The Regional Board first adopted a TMDL for chloride in the USCR in October

2002 Resolution No. 2002-018. The TMDL showed that the chloride sources are

primarily chloride contained in the imported source water from the State Water Project
and chloride added by domestic uses including self regenerating water softeners. These
chloride sources are loaded into the USCR in effluent from the Saugus and Valencia

WRPs that serve residents and industries in the Santa ClaritaValley. The TMDL source

analysis also showed that the water quality objectives could not be met with source

control alone and that some type of advanced treatment would be necessary. The TMDL
contained an 8-1/2 year implementation plan to attain chloride WQOs.
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Because of differing stakeholder interests and potentially costly implementation

measures the State Board remanded the Chloride TMDL State Board Resolution No.

2003-0014 to the Regional Board in February 2003 due to concerns about the duration

of the interim effluent limits and concerns that the original implementation plan could

have required the SCVSD to embark on planning and construction of an advanced.

treatment even though such studies might have demonstrated a need that could have been

proved unnecessary in the end. The remand resolution also directs the Regional Board to

consider an integrated solution for all water quality pollutants in the SCR basin on the

Clean Water Act 303d list. The Regional Board revised the TMDL Implementation

Plan to extend the interim wasteload allocations and final compliance date to 13 years

after the TMDL effective date. It also included two additional special studies and several

mandatory reconsiderations of the TMDL by the Regional Board. The Regional Board

adopted the revised TMDL in July 2003 Resolution No. 2003-008.

The TMDL was amended in 2004 Resolution No. 04-004 to conform the interim

wasteload allocations for the Saugus and Valencia WRPs to the effluent limits in 1994

Time Schedule Orders associated with National Pollutant Discharge Elimination System

NPDES permits. In May 2004 the Regional Board and SCVSD signed a Settlement

Agreement and Stipulation Concerning Chlorides in the UCSR. The Regional Board and

SCVSD agreed that if or when new or revised NPDES permits are subsequently issued

to the Saugus or Valencia treatment plants prior to the date that a revised WQO or final

wasteload allocations take effect in accordance with the Chloride TMDL Amendments
interim chloride effluent limitations reflecting the interim wasteload allocations in the

TMDL including any revisions thereto will be included in the revised permits.

In 2006 the Regional Board r.econsidered the TIVIDL and amended the TMDL
schedule. The Board considered the results of the special studies to date and found it

appropriate to accelerate the study period of the Implementation Plan based on the

Literature Review and Evaluation which showed that the range of chloride values

protective of AGR and GWR beneficial uses was significantly smaller than originally

anticipated.

In 2007 the Regional Board amended the Basin Plan to divide Reach 4 into two

separate reaches. This action was based on historical and current water quality flow and

land use data showing significant water quality differences between the western and

eastern portions of Reach 4. Staff found that Reach 4 of the SCR contains unique

hydrogeologic conditions due to the significant alterations to land uses and waste

discharges within the USCR watershed that supported the separation of the reach into two

separate reaches 4A and4B divided at the confluence of Piru Creek.

This proposed action represents the second Regional Board reconsideration of the

TMDL which is scheduled 3-years after the TMDL effective date. Specifically Tasks

10.a and 10.d of the TMDL Implementation Schedule state Preparation and

Consideration of a Basin Plan Amendment BPA to revise the chloride objective by the

Regional Board and Reconsideration of and action taken on the Chloride TMDL and

Final Wasteload Allocations for the Upper Santa Clara River by the Regional Board.
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The predominant land uses in the Santa Clara River watershed include agriculture

open space and residential uses. Revenue from the agricultural industry within the Santa

Clara River watershed is estimated at over S700 million annually. Residential use is

increasing rapidly both in the upper and lower watershed. The number of housing units

-in the watershed is estimated to increase by 187 percent from 1997 to 2025.

Figure 1. Santa Clara River Watershed
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The upper reaches of the Santa Clara River include Reaches 5 and 6 which are

located upstream of the Blue Cut gauging station west of the Los Angeles - Ventura

County line between the Cities of Fillmore and Santa Clarita. The upper boundary

extends to Bouquet Canyon upstream of the City of Santa Clarita. The portion of the

river within Los Angeles County is generally described as the Upper Santa Clara River

and the portion within Ventura County is generally referred to as the Lower Santa Clara

River. Two major point sources the Saugus and Valencia WRPs discharge to the

USCR. Below Reach 5 are reaches 4A and 4B divided at the confluence of Piru Creek

Figure 2.
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2.2. Stakeholder Collaborative Process
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Based onthe Chloride Agreement and Stipulation discussed in Section 2.1 the

Regional Board and the SCVSD entered into a collaborative process in June of 2004 to

implement the TMDL special studies. The Regional Board and SCVSD have set up a

facilitated process to allow for stakeholder input and review of the special studies as they

are developed. The SCVSD Regional Board facilitators consultants and stakeholders

attended Technical Working Group meetings on a monthly basis in the Cities of Santa

Clarita Fillmore and Santa Paula to discuss the TMDL special studies as well as other

planning issties regarding chloride impairments within the Santa Clara River. About

thirty people who represent a wide range of stakeholder interests including

Municipalities County government agricultural interests water purveyors and

environmental interests attend the meetings. There is a website

www.santaclarariver.org which updates activities and progress on the USCR Chloride

TMDL.

Additionally an independent technical advisory panel TAP of recognized

agricultural experts was engaged to review the results of the LRE. The TAP issued a

separate report which provides technical guidance on the use of the LRE for policy

development. The TAP report largely confirmed the results of the LRE. Both the TAP
Report and LRE are available to the public on the website listed above.

Finally Regional Board staff has been meeting with SCVSD staff and

representatives of the Upper Basin Water Purveyers UWCD and Ventura County

Agricultural Water Quality Coalition to explore the potential implementation actions and

site specific objectives for the TMDL. This processhas lead to development of the

AWRM and the development of proposed conditional SSOs to support the AWRM and

protect beneficial uses.

2.3. Environmental Setting

The Santa Clara River is the largest river system in Southern California that

remains in a relatively natural state. The river originates on the northern slope of the San

Gabriel Mountains in Los Angeles County traverses Ventura County arid flows into the

Pacific Ocean between the cities of San Buenaventura Ventura and Oxnard.

Municipalities within the watershed include Santa Clarita Newhall Fillmore Santa

Paula and Ventura Figure 1.

Extensive patches of high quality riparian habitat exist along the length of the

river and its tributaries. Two endangered fish the unarmored stickleback and the

steelhead trout are resident in the river. One of the Santa Clara Rivers largest

tributaries Sespe Creek is designated a wild trout stream by the state of California and a

wild and scenic river by the United States Forest Service. Piru and Santa Paula Creeks
tributaries to the Santa Clara River also support steelhead habitat. In addition the river

serves asan important wildlife corridor. The Santa Clara River drains to the Pacific

Ocean through a lagoon that supports a large variety of wildlife.
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Figure 2. Santa Clara River Watershed Reaches 4A 413 5 and 6
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2.4. Beneficial Uses and WQOs

Key beneficial uses and WQOs for the USCR are described in the Basin Plan and

include agricultural supply AGR boundwater recharge GWR and rare and

endangered species habitat RARE. A full description of each of these beneficial uses is

included in the Basin Plan. AGR is designated as existing or potential for all reaches of

the Santa Clara River including the USCR except the headwaters GWR is designated

as an existing or potential beneficial use for the USCR. RARE is an existing and

potential designated beneficial use for the upper reaches included in this TMDL. Two

types of endangered and rare aquatic species are known to reside in the watershed

stee-lhead trout and unarmored three-spine stickleback.

The current WQO for chloride in Reaches 4A 4B 5 and 6 of the Santa Clara

River is 100 milligrams per liter mg/L. The groundwater quality objectives for the

Santa Clara - Piru Creek area are 200 mg/L chloride in the Upper area above Lake

Piru 200 mg/L in the Lower area east of Piru Creek and 100 mg/L west of Piru Creek.
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2.5. Chloride Sources and Water Quality

This section summarizes chloride sources in the USCR watershed and projections

of the effects of future growth and chloride reduction measures on the final WRPs
effluent quality. Regional Board and SCVSD staff analyzed chloride sources in the

USCR watershed in the 2002 Regional Board TMDL Staff Report and in the SCVSDs
2002 2005 2006 and 2007 chloride reports. These analyses utilized mass balance

techniques to identify and quantify chloride loads from imported water and residential

commercial and industrial sources.

The key findings from these reports include

The average chloride concentration in the USCR as measured at the Blue Cut

gauging station and at the Ventura/Los Angeles county line was 131 mg/L in 2002

and 126 mg/L in 2003. The average chloride concentration at the Blue Cut gauging

station frequently exceeds the WQO of 100 mg/L.

The total chloride load from the Saugus and Valencia WRPs ranged from 23500

pounds per day ppd to 28500 ppd in 2001 through 2007.

The WRP effluent chloride load is comprised of two main sources chloride present in

the imported water supply and chloride added by residents businesses .an

institutions in the Saugus and Valencia WRP service area. The chloride load added

by users can be further divided into two parts brine discharge from self-regenerating

water softeners SRWSs and all other loads added by users Excluding the imported

chloride load that exists in the water supply non-SRWS sources of chloride include

residential commercial industrial infiltration and wastewater disinfection. The two

largest sources of chloride in the WRP effluent are the imported water supply and

SRWSs which have historically comprised from 37% to 45% and from 26% to 33%
of the chloride in the WRP effluent respectively.

Municipal supply in Santa Clarita Valley SCV water supply is a blend of State

Water Project SWP water and local groundwater. Over the past 30 years chloride

concentrations in water from the SWP ranged from 28 mg/L to 128 mg/L. The

quantity of SWP water served by SCV water purveyors has increased from 41768
acre-feet in 2002 to ý7205 acre-feetin 2004. The use of imported water has grown

steadily. As reported by the Castaic Lake Water Agency CLWA the use of SWP
water by SCV water purveyors is projected to grow to 69500 acre-feet by 2015

The chloride loads from SRWSs increased markedly from 1997 to 2003 when a ban

on residential SRWSs was struck down by legislative action in 1997. A prospective

ban on installation of new SRWSs was reinstated in 2003. The SCVSD reported a

sharp decline in residential SRW-S chloride contribution from 66 mg/L in 2004 to 35

mg/L during the. first half of 2007. This large change in chloride loading represents

the removal or inactivation of roughly 2200 SRWSs from a high in 2004 of 6800 to

4600 by July of 2007.
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In 2006 The SCVSD and the City of Santa Clarita co-sponsored Senate Bi11475

SB475 which is authored by Senator George Runner of the 17t1i Senate District. SB

475 provides the SCVSD with the authority to require removal all SRWS remaining

in the Santa Clara Valley that were installed prior to SCVSDs 2003 ordinance. SB
475-also-includes-establishmentsof a phasedvoluntary-and mandatoryprogramto

compensate residents for the reasonable value and cost of removal and disposal of

SRWS. SB 475 was passed by the Legislature on August 31 2006 and signed into

law on September 22 2006. The SCVSD has enacted a new ordinance on June 11

2008 banning the use of existing SRWS which will become effective on January 1
2009 contingent upon voter approval by the qualified voters in the SCVSDs service

area. This ordinance will be considered for voter approval by qualified voters in the

districts service area in the November 2008 general election.

The relative magnitude of chloride loads. from different sources is summarized below

Table 1. Relative Chloride Loadings to Saugus and Valencia WRPs Effluent by Source

Year. Water
d C Residential Residential

l f
Disinf. Total

Supply
-

In om. Non-SRWS SRWS n
Load

2001 42% 3% 4% 14% 33% 0% 4% 100%

2002 45% 2% 3% 13% 29% 0% 8% 100%

2003 45% 1% 3% 13% 31% 0% 7% 100%

2004 41% 1% 3% 14% 33% 0% 8% 100%

2005 37% 2% 3% 16% 30% 3% 9% 100%

2006 42% 2% 3% 18% 26% 0% 9% 100%

2007

through
June

43% 2% 4% 17% 26% 0% 8% 100%

Note Ind. indicates Industrial Com. indicates Commercial Inf. indicates Infiltration

Disinf. indicates Disinfection

2.6. Future Growth

Presently there is extensive residential growth planned for the USCR watershed

over the next several decades. The population of the SCV is growing very rapidly. The

City of Santa Clarita is projected to grow from 151800 residents in 2000 to 243104

residents in 2010. The SCVSD estimates effluent flow from wastewater treatment plants

will grow from approximately 20 million gallons per day MGD presently to about 34

MGD by 2027. The effects of this growth on the chloride levels in the Santa Clara River

and underlying aquifers were investigated through GSWI Study see Section 3.4.

The Landmark Village project site is located in unincorporated Los Angeles

County within the SCV. The project site is located along the SCR immediately west of

the confluence of Castaic Creek and the SCR. The county line forms the western
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boundary. The SCR forms the southern boundary of the project site while the northern

project boundary is defined by State Route 126. The project applicant proposes to

develop the 292.6-acre Landmark Village tract map site located in the first phase of the

Riverwood Village within the boundary of the approved Newhall Ranch Specific Plan.

The Landmark Village tract map site proposes construction of 1444 residential dwelling

units 1033000 square feet of mixed-use/corrimercial uses a 9-acre elementary school a

16-acre community park public and private recreational facilities trails and road

improvements. Several off-site project-related components would also be developed on

an additiona16792 acres of land. The project also includes a 6.8 MGD WRP Newhall
Ranch WRP as associated facility Impact Sciences Inc. 2006.

Projections of future chloride loading to the USCR are dependent on several

factors. Most importantly the chloride contribution from the blended water supply varies

greatly according to hydrologic conditions in Northern California because the salinity of

SWP is dependent on the mix of fresh and brackish water in the San Francisco Bay -

Delta which is the source of the water imported into the SCV. The timing and duration of

future droughts are uncertain but based on review of more than thirty years of water

quality data it is not unreasonable to conclude that California will experience several

droughts within the next few decades.

Staff notes that growth within the SCV is accompanied by increasing demand for

imported water and increasing chloride loads. In 1980 imported SWP comprised 1125.

acre-feet approximately 5% of the total water supply to the SCV. By 1998 imported -

SWP comprised approximately 20000 acre-feet approximately 50% of the total water

supply to the SCV.

Additionally staff notes that the SCVSDs chloride report indicates that that

chloride loading from non-SRWS residential sources in terms of ppd has been increasing.

This increase is likely correlated with residential growth and increased residential

wastewater flow and increased demand on water resources. The chloride load fromnon-SRWSresidential sources increased from 3562 ppd in 2002 to 4272 ppd in 2006.

2.7. Salinity Management - Recent State and Regional Boards Actions

Water quality impairments by salts and chloride are a statewide issue. This

section provides a brief overview of several current issues addressed by the State Board

and the Central Valley Santa Ana and Los Angeles Regional Boards. It also reviews the

status of salinity implementation activities in Northern Califoriua.

In the Central Valley region salts in surface and ground water are largely derived

from supply water from the SWP and the Delta Mendota Canal and from surface soil.

Salinity impairments are exacerbated locally by other sources such as discharges to land

associated with municipal wastewater disposal. The Central Valley Regional Board has

adopted several approaches for basin management within their jurisdiction ý The Central

Valley Regional Board established a policy to control groundwater degradation for the

Tulare Basin a policy to promote the maximumexport of salt from the San Joaquin River
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Basin and a policy to control point source discharges to the Sacramento River Basin. At

this time salinity TMDL for the San Joaquin River has been developed to meet the

objectives at Vernalis and a second phase of this TMDL is being developed for upstream

stretches of the river. Further the State Board may consider whether to adopt Cease and

Desist Orders against the United States Bureau of Reclamation USBR and the

- Department--of Water-Resources withregard totheir potentialviolation of conditions in--

their water right permits that require the USBR and the California Department of Water

Resources to meet salinity standards in the Southern Delta.

In southernCalifornia the USBR led a comprehensive regional salinity

management study in support of the Southern California Water Recycling Projects

Initiative. The study was conducted by CH2M Hill and identified a range of projected

brine discharge volumes for Southern California. Some of the factors influencing this

projected range are the salinity of imported water the stringency of wastewater effluent

regulation and the level of seawater desalting. The study predicted a regional brine

discharge volume ranging from 43.7 MGD to 2011 MGD. In addition to predicting

future brine discharge volumes the study identified the location of existing and potential

future brine/concentrate management facilities in southern California. These facilities

include 86 pipelines 113 wastewater treatment plants 32 groundwater desalters 9

seawater desalination facilities and 9 major groundwater basins with 91 sub-basins.

An established Southern California salinity management facility is the Arlington

Desalter Facility and the Santa Ana Regional Interceptor SARI. The Desalter using

Reverse Osmosis RO technology produces up to 6 MGD of blended desalinized water

with another estimated 1 MGD of concentrated brine generated by the plant discharged to

the SARI line. The SARI line a regional brine line is designed to convey 30 MGD of

non-reclaimable wastewater from the upper Santa Ana River basin to the ocean for

disposal after treatment. The non-reclaimable wastewater consists of Desalter

concentrate and industrial wastewater. Domestic wastewater is also received on a

temporary basis. To date over 73 miles of the SARI line have been completed. The most

recent extension 23 miles in length the Temescal Valley Regional Interceptor line was

completed in 2002 The upstream extension was completed in 1995 to the City of San

Bernardino Wastewater Treatment Plant. The SARI also serves the Chino Basin area and

the City of Riverside.

Desalinization treatment facilities have been planed in several regions of the state.

The Northern California Salinity Coalition is planning RO treatment facilities to draw

and treat water with a high salinity concentration from shallow aquifers in order to reduce.

net salt loading in groundwater basins of the Bay Area. The USBR proposed using RO to

treat reused drainage water from an agricultural subsurface drainage system in the San

Luis and Northerly Area of the Central Valley. Drainage will be collected from the fields

and sent to one of 16 reuse areas to irrigate salt tolerant crops. The drainage from the

reuse areas will then be collected and sent to Point Estero for ocean disposal or to a

treatment facility.
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Staff also notes that within the Regiori the City of Los Angeles has implemented
a RO facility at the Terminal Island Treatinent Plant in order to meet local water quality

targets. The facility processes 4.5 MGD and produces potable water for injection to the

seawater barrier in the Dominguez Gap. The reverse osmosis effluent meets standards

established by the Department of Health Services and is suitable not only for injecting

into groundwater basins but also as boiler feed water for local industries.

In 2006 the Los Angeles Regional Board adopted the Calleguas Creek Watershed

Salts TMDL based on a salts balance for that watershed. The Regional Board found that

the water quality impairments and groundwater degradation in the Calleguas Creek

watershed are due to a greater mass of salts imported to the watershed than exported from

the watershed. The TMDL requires salt export throughout the watershed to achieve a salt

balance reduce salt load to surface and groundwater and achieve and maintain water

quality objectives for salts in the watershed. The Calleguas Creek watershed TMDL
Implementation Plan is based on construction of a regional brine line and ocean outfall

through which brines from the advanced tieatment of degraded groundwater in the

Calleguas Creek watershed are discharged directly to the ocean in compliance with the

state Ocean Plan. The TMDL implementation plan also includes increased use of POTW
effluent and advanced treated reverse osmosis groundwater for recycled water use.

This plan has collateral benefits of increasing local sources of water supply in the

watershed.
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3. Results of TMDL Special Studies

This section describes the results of TMDL Special Studies and other chloride

management activities in the USCR watershed which were considered by staff in

proposing TMDL revisions and-conditional- SSOsfor theUSCR-watershed-

3.1. Literature Review and Evaluation

Received

July 29 2011

commission on

19
state mandates

The first TMDL special study the LRE was completed in September 2005 and

presented to the Regional Board on November 3 2005. The LRE reviewed

approximately 200 technical articles on the chloride and salinity sensitivities of avocado

strawberry and nursery plants. The LRE found a guideline concentration range for

chloride sensitivity for avocado of 100 -117 ing/L. There is not sufficient technical

literature to determine a guideline range for strawberry and nursery crops. The LRE
concluded that a conservative guideline concentration for chloride hazard is 100-117

mg/L. The LRE was reviewed by an independent TAP and the majority TAP opinion

concurred with the 100 -117 mg/L guideline concentration range. One minority TAP

opinion advocated a higher guideline concentration and another minority TAP opinion

recommended a maximumguideline concentration of 100 mg/L. As a supplement to the

LRE a memorandum on averaging period analysis was prepared by Newfields

Agricultural and Environmental Resources Newfields in consultation with the TAPco-chairsto determine what the applicable compliance averaging periods are for the LRE
guideline concentration. The memorandum found that the minimum time between the

beginning of exposure to chloride stress and signs of visible leaf chloride injury is

between 2 and 9 weeks when high chloride concentrations are applied at least 170

mg/L and usually between 4 and 8 weeks. Based on an analysis of the literature and the

receiving water variability a three-month averaging period was recommended.

Newfields 2008

3.2. Extended Study Alternatives

This task provided an overview of the types of agricultural studies that are

available to further define an appropriate threshold for protection of AGR in the Santa

Clara River Watershed. The ESA evaluated study options ranging from surveys to field

experiinents and estimated a period of 2 to 10 years to develop adequate local data to

define a site-specific threshold different from the threshold determined by the LRE. The

ESA also documented the complexities of determining the effects of chloride on crop

productivity under field conditions. Staff finds that the duration of time and the

treatments proposed by the ESA might not be sufficient to address all the factors that may
affect the chloride threshold level and absent a lengthy TMDL schedule extension

might not provide conclusive data to meet the TMDL requirements.
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This task provided a review of technical literature regarding the chloride

sensitivity of several endangered aquatic and riparian species to better understand the

potential exposure and tolerance of these species to chlorides in the USCR. Special

attention was given to resident species including Unarmored Three-Spine Stickleback

Steelhead Trout Arroyo Toad Red-Legged Frog and Cottonwoodtree. Evaluation of

overall toxicity data indicates that chloride concentrations for acute and chronic toxicity

would be fully protective of Threatened andEndangered species in the USCR. Thus the

existing US EPA chronic chloride criteria of 230 mg/L can be considered to be fully

protective of local biota. These conclusions indicate that endangered species can tolerate

higher levels of chloride than salt-sensitive agricultural crops. The study results were

reviewed by an independent TAP with the TAP finding the report supports the conclusion

that the existing US EPA criteria are protective of threatened and endangered species in

the Santa Clara River.

3.4. Groundwater and Surface Water Interaction Model

The GSWI model study was developed to determine the linkage between surface

water and groundwater quality with respect to chloride and total dissolved solids TDS
in the USCR. The model simulated historical water levels flows and concentrations and

movement of chloride in surface water and groundwater in the USCR watershed from

1975 through 2005. The calibrated model was reviewed and approved as an appropriate

and adequate modeling tool by the stakeholders and an independent GSWI TAP. The

model was then used to assess the assimilative capacity of the surface water in Reaches 4
5 and 6 and the groundwater basins underlying those reaches. The model was also used to

determine the gradient of chloride concentrations from the Saugus and Valencia WRP
outfalls to downstream receiving water stations and to assess the impacts of WRP
effluent on underlying groundwater in the USCR. The model was then used to simulate.

future potential chloride impacts from 2007 to 2030 based on various combinations of

high intermediate and -low reuse of recycled water from the with various levels of

advanced treatment or SRWS removal rates. The results of the initial GSWI study are

presented in a report entitled Task 2B-1 Numerical Model Development and Scenario

Results CH2M Hill 2008 Geomatrix 2008a.

Based on the model none of the alternatives were predicted to comply with the

existing chloride WQO of 100 mg/L at all times and at all locations Table 2.
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Table 2. Attainment Frequencies of Compliance Options-Existing Water Quality Objective
Surface Water at East Piru Basin West Piru Basin

Blue Cut Reach 4B Groundwater Reach 4B Groundwater Reach 4A
Surface Surface Ground- SurfaceGround-ComplianceWater Water water Water water

Options WQO WQO WQO WQO WQO
- - 100-mg/L-- _- --100mg/L --200m /L -- 100-m /L- --100 m L---

Advanced 66.8 55.0 100.0 100.0 100.0

Treatment

Minimal Discharge 65.5 62.1 100.0 100.0 100.0

Zero 63.8 68.3 100.0 100.0 100.0

Discharge

Alternate WRP 48.9 46.1 100.0 100.0 100.0

Discharge

Location

AW R M 43.5 56.3 100.0 100.0 100.0

Note Values represents percentage of days during simulation period that chloride is predicted to be equal to or less

than the WQO concentration

Only the advanced treatment scenarios would produce surface water chloride

concentrations less than the upper bound of the LRE chloride threshold of 120 mg/L
Table 3.

Table 3. Attainment Frequencies of the Compliance Options-LRE Water Quality Objective

Surface Water at East Piru Basin West Piru Basin

Blue Cut Groundwater Groundwater

Reach 4B Reach 4B Reach 4A
Surface Water. Surface Ground- Surface

.Ground-ComplianceWQO Water. water Water water

Options 120 mg/L WQO WQO WQO WQO
120 mg/L 200 mg/L 120 mg/L 100 mg/L

Advanced 99.0 99.6 100.0 100.0 100.0

Treatment

Minimal 87.8 98.8 100.0 100.0 100.0

Discharge

Zero 80.7 97.5 100.0 100.0 100.0

Discharge
Alternate 76.0 80.5 100.0 100.0 100.0

WRP
Discharge

Location

AWRM 88.0 93.0 100.0 100.0 100.0

Note Values represents percentage of days during simulation period that chloride is predicted to be equal to or less

than the WQO concentration

As a result stakeholders in the USCR developed the AWRM Program which
increases chloride WQOs in certain groundwater basins and reaches of the USCR
watershed decreases the chloride objectives in the eastern Piru Basin and results in an

overall reduction in chloride loading as well as water supply benefits.
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The GSWI model was used to assess the ability of the AWRM to achieve.

compliance with proposed conditional SSOs under future water use scenarios within the

USCR watershed. The model was based on design capacities at Valencia WRP and

Saugus WRP of 27.6 MGD and 6.5 MGD for a total system design capacity of 34.1

MGD by year 2027. The results of this effort are presented in a report entitled rask2B-2Assessment of Alternatives for Compliance Options Using the Groundwater/Surface

Water Interaction Model Geomatrix 2008b. The model predicted that the AWRM
could achieve proposed conditional SSOs for chloride under both drought andnon-droughtconditions Table 4.

Table 4. Attainment Frequencies of the AWRM Compliance Option for Revised WQO
Reach 4B at Blue Cut Reach 5 Reach 6

Surface Surface Ground- Surface Ground- SurfaceGround-CompiianceWater Water water Water water Water water

Options
WQO WQO WQO WQO WQO WQO WQO
117 mg/L 130 150 150 150 150 150

mg/L mg/L mg/L mg/L mg/L mg/L
AWRM 99.9 99.2 100.0 98.3-99.7 100.0 98.6-99.7 100.0

Alternative

Note Values represents percentage of days during simulation period that chloride is predicted to be equal to or less

than the WQO concentration

3.6. Site Specific Objectives and Antidegradation Analysis

The Site Specific Objectives and Antidegradation analysis has been completed

and is included in a report entitled Task 7 and 8 Report Site Specific Objective and

Antidegradation Analysis prepared by Larry Walker Associates LWA. This report

also presents the costs associated with the AWRM compliance alternatives identified in

the GSWI reports. The report found that adoption of proposed conditional SSOs when

implemented with the AWRM Prograrn would be consistent with the state and federal

antidegradation policies. The results of the SSO/Antidegradation analysis are discussed

further in Sections 6 and 7.
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The AWRM Program is a result of joint efforts of the Upper Basin Water

Purveyors Ventura County agricultural-and water interests3 and the-SCVSDto finda------regionalwatershed solution for compliance with the TMDL that benefits parties in both

Los Angeles and Ventura Counties. The AWRM Program which is described in detail in

the GSWI Task 2B-2 Report Geomatrix 2008b consists of advanced treatment for a

portion of the recycled water from the SCVSDs Valencia WRP constructing a well field

in the eastern Piru basin to pump out higher chloride groundwater discharging the

blended pumped groundwater and advanced treated recycled water to Reach 4A at the

western end of the Piru basin at a chloride concentration not to exceed 95 mg/L Reach
4A WQO is 100 mg/L and providing supplemental water and advanced treated recycled

water to the river.

The objectives of the AWRM program are to lower chloride concentrations

crossing the County Line comply with conditional SSOs protect agricultural water users

in the eastern Piru basin mitigate high-chloride groundwater in the eastern Piru basin

and maximize water resources in Ventura County. The key elements of the AWRM
Program focus on reducing chloride in the water reclamation plant effluent through

SRWS removal

Conversion of treated wastewater disinfection. from chlorine injection to

ultra-violet light disinfection

Construction of 3 MGD microfiltration-reverse osmosis MF/RO facility

at the Valencia WRP
Brine disposal via deep well injection

Groundwater extraction from the Piru Basin

Discharges of blended MF/RO water and extracted groundwater in

Reaches 4A and 4B

These facilities would typically be operated in two modes depending on the

SCVSDs ability to comply with applicable water quality objectives which is correlated

to chloride concentrations in the State Water Project SWP supply water Figure 3.

During typical hydrologic cycles when the supply water concentration is below 80 mg/1
the SCVSD WRPs would be able to comply with applicable water quality objectives a

majority of the time without having to discharge RO permeate produced at the Valencia

WRP to the Santa Clara River. Under these conditions the RO permeate could be

2
The Upper Basin Water Purveyors are the Castaic Lake Water Agency Valencia Water

Company Newhall County Water District Los Angeles County Water Works District No. 36 and the

Santa Clarita Water Division of the Castaic Lake Water Agency

3

Represented by Ventura County Agricultural Water Quality Coalition VCAWQC and UWCD
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East Piru

Extraction

Wells

delivered to the extraction wells blended with pumped groundwater and discharged to

Reach 4A for Ventura County water supply benefit. This option provides further water

quality benefits for Ventura County because increased flows can mitigate. sea water

intrusion to the Oxnard Plain. During periods when the supply water concentration is

above 80 mg/l is typically when most if not all of the RO permeate will need to be

discharged directly to the Santa Clara River to comply with applicable water quality

objectives. In addition some supplemental water would also be discharged as necessary

to the Santa Clara River to reduce chloride concentrations in Reach 4B and comply with

applicable water quality objectives.

Figure I. Schematic of AWRM Facilities

Typical AWRM facility operation to comply with WQOs when SWP 80 mLr/L

3 MGD R0

Valencia WRP

VVQ VUQO W4A WQO
100 130 150 150

Reach 4A -Reach 48 Reach 5
AIL

Reach 6

6

Valencia WRP Saugus WRP

Saugus Aquifer

Supplemental Water
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Ventura County Los Angeles County

Typical AWRM facility operation to comply with WQOs when SWP 80 mg/L

Blended RO Groundwater

Discharge @ 95 mglL

East Piru

Extraction

Wells

VVQO

100

3 MGD RO - Valencia WRP

VVQ3 WOO VVQO
117 150 150

Reach 4A Reach 4B Reach 5 r Reach 6

I

I

Ventura County

I
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Stakeholders have agreed upon the primary objectives for the uses of RO
permeate from the MF/RO facility at the Valencia WRP. The primary objectives are

prioritized as follows
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-1.. ..... _.-Compliance-.with-conditional SSOs
in__the-Santa-Clara-River--atthe-County--Line.

2 Provide alternative water supply to Camulos Ranch.

3 Achieve salt-balance in East Piru groundwater basin for past loading from
surface water greater than 117 mg/L.

4 Achieve salt-balance in East Piru groundwater basin for any future loading

from surface water greater than 117 mg/L.

The effects of the AWRM on surface water and groundwater have been evaluated

using several tools. For Reaches 4B 5 and 6 and the Piru basin the primary tool was the

GSWI model. Using the GSWI model the AWRM has been shown to provide multiple

water resource benefits including

Increased flows in reaches 4A and downstream reaches of the USCR

Improvement of groundwater quality in the Eastern Piru Basin

Increased availability of irrigation and barrier water

The results of the GSWI model were used to calculate a mass balance to compare
the predicted amount of salt exported under the AWRM compliance option with the

predicted amount of salt exported under other compliance options to demonstrate the

benefits to the East Piru Basin under the AWRM. Figur.e 4 illustrates the cumulative salt

export capabilities of the AWRM compliance option compared with the salt export

capabilities of a maximumadvanced treatment compliance option to meet the 100 mg/L
chloride WQO Scenario 1A.
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Figure 4. Cumulative Chloride Mass Export from East Piru Groundwater Basin

AWRM Option vs. Advanced Treatment Option Scenario lA
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Additionally a study was prepared analyzing the effects of the AWRM Program

in Ventura County Bachman 2008. The report found that the lowering of chloride

concentrations in Reach4B results in improved quality of water recharged to the East.

Piru Basin. Additionally high chloride water that is pumped from the basin is recharged

by lower chloride water during wet years. Using output from the GSWI model UWCDs
routing and percolation model was used to predict increased yield at the Freeman

Diversion from implementation of the AWRM Program. The difference in yield at the

Freeman Diversion between the Minimum Discharge option and the AWRM option is

11500 AFY which is approximately double the increased yield of 6000 AFY when the

permanent Freeman Diversion was constructed. This could result in a significant

decrease in saline intrusion in the Oxnard Plain.

4.1. Conditional Site Specific Objectives to Support AWRM

The AWRM compliance option provides greater benefits than other potential

scenarios and compliance options that have been identified. However it will not result in

compliance with the 100 mg/L water quality objectives at all times and in all locations for

Reaches 4B 5 and 6 of the USCR. Given the benefits of chloride reduction and

protectiveness of the AWRM compliance option and in the context of achieving a salt

balance for the watershed and protecting beneficial uses staff proposes conditional SSOs

that support the AWRM while still being protective of beneficial uses see Sections 5

and 6. Conditional SSOs for surface water and groundwater are presented in Tables 5
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and 6. These conditional SSOs shall apply and supersede the existing regional water

quality objectives of 100 mg/L only when chloride load reductions and/or chloride export

projects are in operation by the SCVSD according to the implementation provisions in

Section 8 of the staff report.

Tab1e-5.-_ConditionalSSOs-for-SurfaceWater-to-Suppor.t AW--RM P--rogram _

Reach Current

Instantaneous

Chloride

Objective

mg/L

Conditional

Chloride SSO
mg/La

Averaging
Period

6 100 150 12-month

5 100 150 12-month

4B 100 117 3-month

4B Critical

Conditions

100 130b 3-month

a. The conditional SSOs for chloride in the surface water of Reaches 4B 5 and 6 shall apply

and supersede the existing regional water quality objectives of 100 mg/L only when chloride

load reductions and/or chloride export projects are in operation by SCVSD according to the

implementation provisions in Section 8.

b. The conditional SSO for Reach 4B under critical condition applies only if the following

conditions and implementation requirements are met

1. Water supply concentrations measured in Castaic Lake are _ 80 mg/L.

2. Salt-sensitive agricultural uses that are irrigated with surface water are provided

supplemental water during periods when Reach 4B surface water exceeds 117 mg/L.

3. By May 4 2020 the 10-year cumulative net chloride loading above 117 mg/L
CNC1117 to Reach 4B of the SCR calculated annually from the SCVSD Water

Reclamation Plants WRPs shall be zero or less.

CNC1117 ClAbove 117
- ClBelow 117

-
ClExport Ews

Where

ClAbove 117 WRP Cl Load/Reach 4B Cl Load2 Reach 4B Cl Load1173

ClBelow 117 WRP Cl Load/Reach 4B Cl Load2 Reach 4B Cl Load1174

ClExPort EWs Cl Load Removed by Extraction Wells

1 WRP Cl Load is determined as the monthly average Cl concentration multiplied by
the monthly average flow measured at the Valencia WRP.

2
Reach 4B Cl Load is determined as the monthly average Cl concentration at SCVSD
Receiving Water Station RF multiplied by the monthly average flow measured at

USGS Gauging Station 11109000 Las Brisas Bridge.
3

Reach 4B Cl Load117 means the calculated Cl load to Reach 4B when monthly

average Cl concentration in Reach 4B is above 117 mg/L.
4

Reach 4B Cl Load117 means the calculated Cl load to Reach 4B when monthly

average Cl concentration in Reach 4B is below or equal to 117 mg/L.
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4. The chief engineer of rhe SCVSD signs under penalty of perjury and submits to the Los

Angeles Regional Water Quality Control Board Regional Board a letter documenting the

fulfillment of conditions 1 2 and 3.

c. The averaging period for the critical condition SSO may be reconsidered based on results

of chloride trend monitoring after the alternative water resources management AWRM
system is applied.

The conditional SSOs for chloride in Reach 4B are applied as 3 month rolling

averages because there is salt-sensitive agriculture in the area of Reach 4B and the LRE

supplemental study recommended a three-month averaging period for salt-sensitive crops

Newfields 2008. The conditional SSOs for chloride in Reaches 5 and 6 are applied as

12-month rolling averages since agriculture in these reaches is identified as non-salt

sensitive. Twelve-month averaging periods have been used historically in the Los

Angeles Region and throughout California for salts objectives and an 12-month average

would protect the groundwater recharge and non-salt sensitive agricultural beneficial uses

in Reaches 5 and 6 LWA 2008.

Table 6. Conditional SSOs for Groundwater to Support AWRM Program

Santa Clara--Bouquet Castaic Valley Lower area east of Piru

San Francisquito Creeki

Canyons

Constituent

Conditional Current Conditional Current Conditional Current

SSO Objective SSO Objective SSO Objective

mg/L mg/L mg/L mg/L mg/L mg/L

Chloride 150 100 150 150 150 200

Averaging period 12-month None 12-month None 12-month None

Applies only to San Pedro formation. Existing objective of 200 mg/L applies to shallow alluvium layer

above San Pedro formation.

The conditional SSOs for chloride in groundwater in Santa Clara-Bouquet San

Francisquito Canyons Castaic Valley and the lower area east of Piru Creek San Pedro

formation shall apply and supersede the existing regional water quality objectives only

when chloride load reductions and/or chloride export projects are in operation by the

SCVSD according to the implementation provisions in Section 8 of the staff report.

4.2. Conditional Wasteload Allocations to Support AWRM
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The conditional WLAs for chloride for all point sources shall apply only when

chloride load reductions and/or chloride export projects are in operation by the SCVSD

according to the implementation provisions in Section 8 of the staff report. If these

conditions are not met WLAs are based on existing water quality objectives for chloride

of l00mg/L.

Discharges to Reach 4B by the Saugus and Valencia WRPs will receive the

concentration-based conditional wasteload allocations for chloride presented in Table 7.

Table 7. Conditional Reach 4B Wasteload Allocations for chloride for Saugus and Valencia

WRPs

Reach Conditional Chloride SSO
mg/L

4B 117 3-month Average

230 Daily Maximum

4B Critical Conditions 130a 3-month Averageb

230 Daily Maximum

The Conditional WLA under critical conditions shall apply only if the following

conditions and implementatioii requirements are met

1. Water supply concentrations measured in Castaic Lake are 80 mg/L.

2. Salt-sensitive agricultural uses that are irrigated with surface water are provided

supplemental water during periods when Reach 4B surface water exceeds 117 mg/L.

By May 4 2020 the 10-year cumulative net chloride loading above 117 mg/L

CNC1117 to Reach 4B of the SCR calculated annually from the Saugus and

Valencia WRPs shall be zero or less.

CNC1117 ClAbove 117
- ClBelow 117

- ClExpoit Ews

Where

ClAbove 117

ClBetow 117

ClExport Ews

WRP Cl Loadl/Reach 4B Cl Load2 Reach 4B Cl Load1173

WRP Cl Loadl/Reach 4B Cl Load Reach 4B Cl Load1174

Cl Load Removed by Extraction Wells

1 WRP Cl Load is determined as the as the monthly average Cl concentration

multiplied by the monthly average flow measured at the Valencia WRP.
2

Reach 4B Cl Load is determined as the monthly average Cl concentration at SCVSD
Receiving Water Station RF multiplied by the .monthl average flow measured at

USGS Gauging Station 11109000 Las Brisas Bridge.
3

Reach 4B Cl Load117 means the calculated Cl load to Reach 4B when monthly

average Cl concentration is above 117 mg/L.
4

Reach 4B Cl Load117 means the calculated Cl load to Reach 4B when monthly

average Cl concentration is below or equal to 117 mg/L.
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4. The chief engineer of the SCVSD signs under pexialty of perjury and submits to the

Regional Board a letter documenting the fulfillment of conditions 1 2 and 3.

b. The averaging period for the critical condition WLA may be reconsidered based on

results of chloride trend moiiitoring after the AWRM system is applied.

Beginning May 4 2015 discharges to Reaches 5 and 6 by the Saugus and

Valencia WRPs will have conditional concentration-based and mass-based WLAs for

chloride based on conditional SSOs Table 8.

Table 8. Conditional WLAs for Saugus and Valencia WRPs

WRP Concentration-based

Conditional WLA for

Chloride

Mass-based Conditional WLA for Chloride

12-month Average

Saugus

Valencia

150 mg/L 12-month Average
230 Daily Maximum

150 mg/L. 12-month Average
230 Daily Maximum

Qoesig150 mg/L8.34

QDesign150 mg/L8.34 - AFRo

AFRO is the chloride mass loading adjustment factor for operation of RO facilities where

If RO facilities are operated at 50% Capacity Factora in preceding 12 months

AFRO 0

Tf RO facilities are operated at 50% Capacity Factorb in preceding 12 months

AFRO 50% Capacity Factor - %RO Capacity ChlorideLoadRO

a
Capacity Factor is based on 3 MGD of recycled water treated with RO 90% of

the time.

b
If operation of RO facilities at 50% capacity factor.is the result of c.onditions

that are outside the control of SCVSD then iunderthe discretiori of the Executive

Officer of the Regional Board the AFRO may be set to 0.

Chloride load reduction is based on operation of a RO treatment plant treating 3

MGD of recycled water with chloride concentration of 50 mg/L Water Supply

Chloride. Assumes operational capacity factor of 90% and RO membrane

chloride rejection rate of 95%. Determination of chloride load based on the

following

ý 3ODaY/ChlorideLo adRO 90% xQRO x CWRP x 8.34 x r x
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QRO 3 MGD of recycled water treated with RO
CWPIP Chloride Concentration in State Water Project 50 mg/L
r % RO chloride rejection 95% or 0.95
8.34 Conversion factor ppd/mg/LMGD

The GSWI model accounted for existing major and minor NPDES dischargers

located within the model boundaries. The future modeling scenarios were based on
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projected flow for the Saugus and Valencia WRPs and chloride concentrations

equal to conditional WLAs
projected flow for the Newhall WRP and a chloride concentration of 100

mg/L and

existing flow and chloride.concentrations for the other major and minor

NPDES dischargers.

The affect of assigning conditional WLAs to the Newhall WRP and the other

major and minor NPDES discharges on net chloride loading was not modeled. Therefore

other major NPDES dischargers as defined in Table 4-1 of the Basin Plan including

Newhall WRP receive WLAs equal to 100 mg/L. The Newhall Ranch WRP already has

a permit limit of 100 mg/L for chloride in Order No. R4-2007-0046 based on the current

WQO. The Regional Board may consider assigning conditional WLAs for other major
NPDES dischargers including Newhall WRP based on an analysis of the downstream
increase in net chloride loading to surface water and groundwater as a result of.

implementation of conditional WLAs. The Regional Board may require chloride mass
removal quantity that is proportional to mass based chloride removal required for the

Valencia WRP in order to receive conditional WLAs.

Other minor NPDES dischargers as defined in Table 4-1 of the Basin Plan
receive conditional WLAs. Minor discharges receive conditional WLAs without the

additional analysis because based on their flows the impact of minor discharges is

negligible compared to the WRPs.

The conditional WLAs for minor point sources are presented in Table 9.

1322



Staff Report Upper Santa Clara River

Chloride TMDL Reconsideration and Conditional SSOs

Table 9. Conditional WLAs for Minor NPDES Discharges

Reach Concentration-based Conditional

WLA for Chloride mg/L

6 150 12-month Average

230 Daily Maximum

5 150 12-month Average

230 Daily Maximum

4B 117 3-month Average

230 Daily Maximum
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The WLA of 230 mg/L for daily maximumfor chloride is to protect threatened

and endangered species. The Endangered Species Protection study indicates that the

existing US EPA chronic chloride criteria of 230 mg/L can be considered to be fully

protective of local biota.

The final WLAs for TDS and sulfate are equal to existing surface water and

groundwater quality objectives for TDS and sulfate in Tables 3-8 and 3-10 of the Basin

Plan. The Regional Board may revise the final WLAs based on review of trend

monitoring data as detailed in the monitoring section Section 8.7 of this staff report

4.3. Conditional Load Allocations to Support AWRM

The source analysis indicates nonpoint sources are not a major source of chloride.

The conditional load allocations LAs for nonpoint sources are presented in Table 10.

Table 10. Conditional LAs for Nonpoint Sources

Reach Concentration-based Conditional

LA for Chloride mg/L

6

5

4B

150 12-month Average

230 Daily Maximum

150 12-month Average

230 Daily Maximum

117 3-month Average

230 Daily Maximum

The conditional LAs shall apply only when chloride load reductions and/or

chloride export projects are in operation by the SCVSD according to the implementation
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provisions in Section 8 of the Staff Report. If these conditions are not met LAs are

based on existing water quality objectives of 100 mg/L.

The LA of 230 mg/L for daily maximumfor chloride is to protect threatened and

endangered species. The Endangered Species Protection study indicates that the existing

__-US_

EPA_chronic_chloride-criteria_of230-mg/Lcanbe-consider-ed-tobefully-pr-oteetive-of-localbiota.
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In setting site specific objectives Porter-Cologne section 13241 requires

consideration of six factors relating to beneficial uses economics the environmental

setting water quality that can be reasonably attained housing and the need for recycled

water. Further because some of these site specific objectives are greater than the existing

water quality objectives state and federal antidegradation provisions must be considered.

These considerations were provided in the Task 7 and 8 Report LWA 2008 and are

summarized below. Because the agricultural beneficial use of water has been determined

to be the most sensitive use under the chloride TMDL the 13241 analysis focused on salt

sensitive agricultural uses. Based on an analysis of the Task 7 and 8 Report staff

concludes that the conditional SSOs when implemented with the AWRM Program will

support beneficial uses and is in the best interests of the people of California.

5.1. Past present and probable future beneficial uses of water

Probable future beneficial uses of the surface waters in Reaches 4 5 and 6 are

likely to remain consistent with past and present uses with the exception of agriculture

supply. Agricultural uses in Reaches 5 and 6 will likely decline over time due to

increasing urbanization. Agricultural uses in Reaches 4A and 4B will likely remain

constant.

The proposed conditional SSOs of 150 mg/L for surface and groundwater within

Reaches 5 and 6 are protective of the AGR beneficial use because these waters are not

currently and have not historically been used as an irrigation supply for salt-sensitive

crops. Newhall Land and Farm is the only landowner with existing agricultural

operations that could potentially be impacted by groundwater-surface water interactions

within Reach 5 of the Santa Clara River. Newhall has not historically and does not plan

in the future to cultivate salt-sensitive crops in Reaches 5 or 6 because of adverse climatic

conditions. A number of commercial and wholesale nurseries are located in the Santa

Clarita Valley along the Castaic Creek and South Fork tributaries and east of Reach 6 but

these nurseries are not likely impacted by surface flows from the Santa Clara River. This

situation is unlikely to change due to climatic conditions that impact the ability to grow

salt sensitive crops and because the use of irrigation water for crops is anticipated to

decline in Reaches 5 and 6 due to planned urban development.

When implemented with the AWRM compliance option the proposed conditional

SSOs of 117 mg/L during normal conditions and 130 mg/L during drought conditions in

Reach 4B and the underlying groundwater will protect agricultural uses in the area.

Local growers in this area irrigate crops primarily with groundwater from local aquifers

fed by releases from Lake Piru and the Santa Clara River as well as surface diversions

from the Santa Clara River. Agricultural supply water originating from Lake Piru are

unaffected by chloride levels in the Santa Clara River because Lake Piru is fed with State

Water Project water and local runoff. Camulos Ranch is the only known avocado grower

that irrigates crops using water originating from Reach 4B waters. The proposed
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conditional SSOs in Reach 4B and the underlying groundwater are fully protective of

agricultural uses in this area based on the result of the LRE for salt-sensitive crops a 117.

mg/L chloride threshold value and supplemental water supply to Camulos during

drought conditions.

5.2. Environmental-char-acteristics---

The environmental setting of the proposed conditional SSOs and TMDL
conditional WLA revisions is presented.in Section 2.3. The proposed conditional SSOs
and TMDL revisions will impact reaches 4B 5 and 6 of the Santa Clara River and the

groundwater basins underlying those reaches. The proposed conditional SSOs when

implemented with the AWRM Program will ensure protection of beneficial uses

considering the environmental characteristics of and the water quality available to the

USCR.

Surface flows in the USCR correspond to seasonal precipitation within the region.

Portions of the river are perennial but various reaches are ephemeral and intermittent and

flow only during significant storm events. Base flow in the USCR is comprised of

surfacing groundwater discharges from the Saugus and Valencia WRPs conservation

releases of imported and local waters from reservoirs and agricultural and urban runoff.

Base flow in Reach 6 is largely dependent on discharges from the Saugus WRP. Base

flows in Reaches 5 and 4B are dependent on Saugus and Valencia WRP discharges as

well as rising ground water. Further downstream in Reach 4A between the confluence at

Piru Creek and Las Brisas surface flow is typically present only during parts of the wet

season which varies by water year. This dry gap seasonally separates the upper Santa

Clara River hydrologically from the lower river which during normal or below normal

water years impedes inter-reach migration and movement of aquatic life. The Vern

Freeman Diversion at the bottom of Reach 3 diverts up to 375 cubic feet per second.

cfs from the Santa Clara River to the El Rio and Saticoy spreading grounds where the

water recharges the underground aquifers and is distributed for agricultural irrigation.

The largest source of chloride to the Upper Santa Clara River is the water supply

see Section 2.5. Dry and critically dry periods affecting the Sacramento and San

Joaquin River Valleys reduce fresh-water flow into the Sacramento-San Joaquin Delta

and result in higher than normal chloride concentrations in the SWP supply within the

California aqueduct system. Typically water pumped through the Sacramento-San

Joaquin Delta takes approximately 1 to 2 years to show up as deliverable SWP water sold

by the Santa Clarita Valley wholesaler CLWA to local retail water purveyors due to

reservoir storage and turnover time. Salinity fluctuations in the SWP are reflected in both

the imported water treated and delivered by the CLWA and the WRP effluent quality.

The quality of the SWP water can be high enough to cause or contribute to exceedances

of the current water quality objective.

The proposed conditional SSOs are more stringent than historical effluent

limitations for the Saugus and Valencia WRPs and would result in improved water

quality over existing conditions. In addition the proposed conditional SSOs are below

1326



Staff Report Upper Santa Clara River

Chloride TMDL Reconsideration and Conditional SSOs

Received

July 29 2011

commission on
36 state mandates

the USEPA aquatic life chloride criteria which according to the TES Study are protective

of the most chloride-sensitive organisms for which data are available. Therefore it is not

expected that the proposed conditional SSOs will harm in-stream or riparian species or

habitat.

5.3. Water quality conditions that could reasonably be achieved

A detailed discussion of the compliance options and water quality that can be

achieved through different approaches to compliance is presented in the Task 2B1 and

Task 2B-2 Reports Geomatrix 2008a CH2MHi112008 and Geomatrix 2008b. As

discussed in Section 5 the AWRM compliance strategy will result in compliance with the

proposed conditional SSOs. Other compliance measures such as large scale advanced

treatment facilities could achieve 100 mg/L in Reaches 5 and 6 but would not meet 100

mg/L during all times in Reach 4B. Given the technical constraints on large scale

advanced treatment facilities and the environmental and water resource benefits of the

AWRM staff recommends the adoption of conditional SSOs. Implementation of the

AWRM will protect beneficial uses improve the water quality in the Eastern Piru

groundwater basin through export of salts and result in an overall salt balance in the

watershed.

5.4. Economic Considerations

Costs of complying with the existing WQOs were compared with costs of

complying with conditional SSOs including with facility upgrades to the Saugus and

Valencia WRPs and other AWRM actions and summarized below.

5.4.1 Compliance with existing WQOs

The costs of two advanced treatment alternatives were analyzed for compliance

with existing WQOs. One alternative involves constructing a 3.6 MGD MF/RO facility

at the Saugus and WRP and a 15.4 MF/RO facility at the Valencia WRP so that the

entire discharge at each plant meets 100 mg/L in all conditions. This alternative would

require brine waste disposal through a pipeline and ocean outfall. A second alternative.

involves reducing the amount of discharge from each WRP so that only the minimum

amount of discharge necessary to-maintainhabitat complies with 100 mg/L under aI

conditions. In this alternative approximately 6 MGD would be treated with MF/RO at.

both plants and the remaining balance of effluent would be disposed to. a pipeline to the

ocean The estimated capital and operation and maintenance OM costs for these

treatment alternatives are in Table 11.
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Table 11 Costs for Advanced Treatment to Comply with Existing Objectives

Facility Capital Cost Annual OM
Maximum Advanced Treatment $118000000 $900000

B.rine_Disposal $230000000 $700-000-

Total Maximum Advanced Treatment and Brine Disposal 348000000 $9 700000

Minimum Advanced Treatment $52000000 $4 400000

Ocean Discharge $419000000 $500000

Total Minimum Advanced Treatment and Ocean Discharge $471000000 $4 900000

Assuming an interest rate of 5.5% and a period of 20 years the combined present

worth of the estimated Capital and OM Costs for compliance by providing maximum
advanced treatment and brine disposal is approximately $470 Million and by providing
minimum advanced treatment and ocean discharge is $530 Million. Therefore the range
of costs for facilities required to comply with the existing water quality objectives is

between $470 Million and $530 Million.

5.4.2 Compliance with Conditional SSOs

Cost estimates were prepared for the various elements of the AWRM Program
Table 12. The costs of source control measures are based on SRWS removal and

conversion of bleach-based disinfection processes at the WRPs to UV disinfection

facilities. The AWRM program also includes construction and operation of a 3-MGD
MF/RO facility at the Valencia WRP and brine waste disposal through deep well

injection technology. During periods of extreme drought and prior to construction and

operation of the MF/RO facility the AWRM Program includes supplemental water from

local water purveyors to reduce chloride levels in the surface water in Reach 4B. Costs

for this element were estimated based on a need for approximately 30000 acre-feet of

supplemental water at an assumed cost of approximately $1000 per acre-feet based on
discussions with local water purveyors as well as infrastructure for conveyance of the

supplemental water at a cost of approximately $7.5 Million. Finally the costs of water

supply facilities needed to achieve salt export from the Piru groundwater basin and blend

groundwater with RO permeate include the costs of 10 groundwater extraction wells a

12-mile RO permeate conveyance pipeline and a 6-mile blended water supply pipeline.
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AWRM Element Capital Cost

Present Worth

OM
TOTAL

Source Control Measures $18900000 $6000000 $24900000

Advanced Treatment and Brine Disposal $78400000 $44200000 $122600000

Supplemental Water $37500000 N/A -$37500000

Ventura Water Supply Facilities $70100000 $3600000 $73700000

TOTAL AWRM Program $204900000 $53800000 $258700000

Note All costs are as of September 2007

Assuming an interest rate of 5.5% and a period of 20 years the combined present

worth of the Capital and OM cost for the AWRM facilities required to comply with the

proposed site-specific objectives is estimated at approximately $259 Million.

Amortizing the total costs at 5.5% per year for 20 years yields an annual cost

estimate of $36.40 per month per connection for maximum advanced treatment and brine

disposal $41.55 for minimum advanced treatment and ocean discharge and $20.30 for

the AWRM. Amortizing the total costs at 5.5% per year for 30 years yields an annual

cost estimate of $31.54 per month per connection formaximum advanced treatment and

brine disposal $34.97 for minimum advanced treatment and ocean discharge and $17.43

for AWRM. This rate analysis does not include additional costs related to procurement

of bonds provision for rate ramp-up periods nor actual increased costs of project

implementation that can occur in the field e.g. construction change orders increased

cost of materials and increased cost of construction.

Regional Board staff also reviewed the State Board report Wastewater User

Charge Survey Report F.Y. 2007-2008. This report is prepared annually by the State

Board and summarizes and analyzes cost data from a survey of Califorriia wastewater

agencies. The report shows that the monthly user charge for the City of Santa Claritawas

$16.29 per month. The report also shows the statewide monthly service charge average is

$33.82 per month and the median is $26.83 per month with a high of $231.92. For Los

Angeles County the monthly service charge averag.e is $23.90 per month and themedian

is $1128 per month For Ventura County the monthly service charge average is $38.47

per month and the median is $35.35 per month. The rate will likely increase to a level

not substantially above the statewide average if applying the AWRM program and to a

level substantially higher than the statewide average if applying the other two options.

Potential cost savings to community residents which could be acquired through funding

programs to assist in the construction costs and avoidance of additional treatment costs

for other pollutants i.e. future TMDL requirements are not included.
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The proposed water quality objectives would not restrict the development of

housing near the reaches of the Santa Clara River affected by the proposed conditional

SSOs-because they-do-not result-in-discharge requirements--that

affect--housingor-housing-development.The proposed conditional SSOs and AWRM Program were developed

based on projected population and housing growth in the Santa Clarita Valley. The

GSWI model considered increased effluent flow from the WRPs and the effects of this

growth on the chloride levels in the Santa Clara River and underlying aquifers. The

proposed conditional SSOs will support water recycling and the use of the AWRM
compliance option in the USCR. Both of these factors will provide water resources to

support housing that may be lost with other compliance options.

5.6. The Need to Develop and Use Recycled Water

The proposed water quality objectives will support the expansion of recycled

water uses in the Santa Clarita Valley consistent with the Californias stated goal of

increasing the use of recycled water to help meet the states growing demand for potable

water. The CLWA 2005 Urban Water Management Plan projects that water demand in

the area will continue to increase and that additional sources of water including recycled

water will be necessary to meet projected demand. Recycled water use in CLWAs
service area is projected to increase from 448 acre-feet per year actual use in 2004 to

17400 acre-feet per year by 2030. This 2030 figure represents 70% of the imported

water portion of the ultimate wastewater flow projected for the Saugus and Valencia

WRPs of approximately 34 MGD. The increased flow from the WRPs from current

flows of 21 MGD to future flows of 34 MGD is expected to accommodate most of the

increased recycled water demand in the watershed.

The proposed conditional SSOs will support the expansion of recycled water uses

by protecting municipal supply. For groundwater recharge reuse projects Maximum
Contaminant Level MCL codified in California Administrative Code Title 22 provide

reasonable protection of groundwater quality for the beneficial use of municipal supply.

The proposed groundwater objectives for chloride are below the Recommended

Secondary Maximum Contaminant Levels for drinking water sources codified in Title 22.

Given the demonstrated need to expand recycling in the USCR to meet the regions

future water requirements the proposed conditional SSOs are needed to ensure the

required compliance mechanisms allow for the recycling to take place. Additionally the

proposed conditional SSOs are consistent with the secondary MCLs in Title 22 and will

not result in water quality for chloride that exceeds these levels.
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State Board Resolution 68-16 Statement of Policy with Respect to Maintaining

High Quality Water in California known as the Antidegradation Policy protects

surface and ground waters from degradation. It states that waters having quality that is

better than that established in effective policies shall be maintained unless any change

will beconsistent with the maximumbenefit to the people of the State will not

unreasonably affect present and anticipated beneficial uses and will not result in Water

quality less than that prescribed in the policies.

The federal antidegradation policy 40 CFR 131.12 requires states to maintain

and protect existing instream water uses and the water quality necessary to protect the

existing uses Tier I maintain high quality waters unless the State finds after satisfaction

of intergovernmental and public participation provisions of the states continuousplanning

process that allowing lowering water quality is necessary to accommOdate important

economic and social development Tier II and maintain and protect water quality in

waters the state has designated as outstanding National resource waters Tier III.

Adoption of proposed conditional SSOs when implemented the AWRM
Program would be consistent with the state and federal antidegradation policies. Staff

worked with stakeholders to develop a complete antidegradation analysis that is

contained in the Task 7 and 8 report LWA 2008. The following contains a summary of

the antidegradation analysis.

The proposed conditional site specific surface and groundwater objectives are

protective of present and anticipated beneficial uses. The proposed conditional SSOs in

Reaches 5 and 6 of 150 mg/L are protective of present and anticipated uses for irrigation

of non-salt sensitive crops in the area municipal supply and aquatic life. The proposed

conditional SSOs for Reach 4B when implemented with the AWRM compliance option

are protective of the present and anticipated beneficial uses of these waters including the

most sensitive beneficial use salt sensitive agriculture. The proposed SSO of 117 mg/L
is within the LRE guidelines for protection of salt sensitive agricultural uses. The

proposed S SO of 130 rrig/L which -applies duririg -criticaT conditions when source water is

greater than 80 mg/L chloride is protective when alternative water supplies are provided

to salt sensitive agriculture uses conditional SSO 130 mg/L and salt export projects as

described in Section 8 are operated such that the net chloride loading above 117 mg/L is

zero orless

The proposed implementation activities which will increase chloride export from

the East Piru groundwater basin will offset any increases in chloride discharges. If higher

water quality objectives 130 mg/L are in place in Reach 4B due to elevated

concentrations in source water the groundwater basin will be protected from degradation

through the required salt export. The AWRM proposal will improve water quality in the

basin over time and offset any increase in chloride concentrations that result from the
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higher objective during some periods. The AWRM proposal was evaluated based on

design capacities at Valencia WRP and Saugus WRP of 27.6 MGD and 6.5 MGD for a

total system design capacity of 34.1 MGD. If the capacity of the WRPs ever exceeds the

current total system design capacity of 34.1 MGD then the amount of water required for

salt reduction and/or export should increase proportionally to the increase in the total

system designcapacity and an-.additionaLantidegradation-analysis should-be conducted.--.

Under the AWRM Program the blended extraction well and RO permeate

discharge into Reach 4A will not exceed a chloride concentration of 95 mg/L. The

current chloride WQO of 100 mg/L in Reaches 3 and 4A is within the LRE guidelines

and will protect salt-sensitive agricultural uses. Therefore the blended extraction well

and RO permeate discharge into Reach 4A will not exceed the WQO of the receiving

water at the point of discharge Reach 4A or in the reach downstream of the discharge

point Reach 3 and the designated beneficial uses for the reaches are still protected. This

satisfies EPAs Tier l requirements in 40 CFR 131.12a. Ongoing trend monitoring and

additional modeling will determine whether the blended extraction well and RO permeate

discharge would increase chloride concentrations in high quality waters downstream in

Reaches 4A and 3 and in the Fillmore and Santa Paula groundwater basins. The GSWI
model will be extended to the Freeman Diversion to assess the interaction of groundwater

and surface water through the Piru Fillmore and Santa Paula groundwater basins and the

overlying surface waters.

The proposed conditional SSOs and implementation of the AWRM are consistent

with the maximumbenefit to the people of the state and will.result in social and

economic benefits. It has been shown that AWRM Program will support water recycling

and provide for additional water resources for agriculture and aquatic habitat. The GSWI
model demonstrates that the AWRM compliance option results in benefits from the

County Line to the area of seawater intrusion on the Oxnard Plain. The model shows that

the ARWM option allows for more water diverted at the Freeman Diversion than

conventional advanced treatment options which then has a significant effect on saline

intrusion in the Oxnard Plain. At the downstream end of the Piru basin modeled surface

water chloride concentrations are higher in the river about 40% of the time with the

AWRM operating but still in compliance with the existing water quality objective of 100

mg/L. Groundwater chloride concentrations in Piru Basin are improved by pumping and

replacing groundwater with stormwater recharge during wet years when chloride

concentrations are lower. As a result surfacing groundwater from the Piru basin in

Reach 4A may decrease over time as a result of the AWRM. The AWRM will also result

in increased surface water flows in Reaches 3 and 4A as compared to other compliance

options. Additionally the proposed groundwater and surface water objectives for

Reaches 5 and 6 will support the expansion of recycled water uses in the Santa Clarita

Valley which is consistent with the maximumpublic benefit and not unreasonably

adverse to present and anticipated beneficial uses. Finally in general the AWRM
compliance option has more water quality benefits to Ventura County than do the

conventional advanced treatment based compliance options.

1332



Staff Report Upper Santa Clara River

Chloride TMDL Reconsideration and Conditional SSOs

Received

July 29 2011

commission on
42 state mandates

The proposed conditional SSOs will not result in water quality less than that

prescribed in the policies. The proposed conditional SSOs comport with the Chloride

Policy in Regional Board resolution 97-002 and its requirements for a watershed chloride

reduction plan.

Finally the proposed conditional SSOs will be implemented through NPDES

permits including effluent limits and required minimum salt export requirements. The

effluent limits will ensure that the current performance of the WRPs continues at a

minimum and will most likely require additional actions to achieve the water quality

objectives. Additionally receiving water limits will ensure that downstream water

quality is not degraded as a result of wastes discharged. Finally minimum salt export

requirements will be included to ensure that excess salt loadings to the groundwater basin

due to periods of elevated water supply concentrations are removed from the groundwater

basin through pumping and export.
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Based on the results of the TMDL special studies Regional Board staff analyzed

-two alternatives-forRe-gi-onal-Board consideration. The-firstentails-a TMDLbased-on-the
existing surface water Basin Plan objectives the second alternative entails a TMDL

based on a suite of site specific objectives for both surface water and groundwater

underlying the Upper Santa Clara River to support the AWRM approach. Both

alternatives rely on implementation of RO technology however the first alternative

requires larger capacity RO facilities and ocean brine disposal while the second

alternative requires smaller capacity RO facilities and no ocean disposal.

7.1. Alternative 1- Maintain Current Basin Plan Objectives - No Action

Underthis alternative the Regional Board takes no action at this time to adopt

SSOs or amend the TMDL Wasteload Allocations and Implementation Schedule. Staff

notes several concerns with Alternative 1.

First a key factor in implementation of RO is safe disposal of the resultant brine

waste. Several options for brine disposal include ocean discharge deep well injection

and drying and subsequent landfill disposal. Cost-effective brine disposal is based on

several factors including the brine quantity generated and proximity to available disposal

facilities. Because it requires larger capacity RO to meet more stringent objectives the

first alternative would require brine disposal via an ocean discharge. The second

alternative which requires smaller capacity RO would enable disposal via deep well

injection. Ocean disposal options generally providegreater capacity than disposal wells

but for the Santa Clarita Valley would require construction of a large pipeline through

two counties over 43-miles. Deep well injection involves retrofitting abandoned oil

production wells or constructing new injection wells in areas near the Santa Clarita

Valley and injecting the brine into stable geological formations. Local disposal of the

smaller volumes brine associated with second alternative through deep well injection or

landfilling is likely more cost effective and would likely have less environmental impacts

than ocean disposal for this site. In particular facilities for deep well injection are closer

to the RO facilities than ocean disposal sites and therefore require a shorter pipeline.

Further the capacity limits the size of the RO plant so that electrical resources are lower

than the first option.

Another concern with the first alternative is under an ocean disposal scenario a

pipeline and outfall could potentially be used for discharge of treated wastewater rather

than the discharge of brine. If the SCVSD were to discharge wastewater directly to the

Ocean this option would reduce flows in the Upper Santa Clara River.
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Under this alternative the Regional Board adopts a suite of site specific

objectives that are conditioned on implementing a chloride balance that is based on

advanced treatment of the Valencia WRP effluent to reduce chloride loading to the

USCR by a level greater than any loading contributed by the Valencia WRP in excess of

loading corresponding to 117 mg/L see section 8.2. TMDL conditional WLAs for

chloride are revised to reflect the conditional SSOs. In addition interim WLAs for

sulfate and TDS are included to facilitate the use of supplemental water to Reach 4B

when chloride objectives exceed 117 mg/L.

The AWRM Program uses smaller-scale reverse osmosis to provide greater

flexibility for disposal of brine generated by the reverse osmosis system. The AWRM
Program also provides capability for aquifer restoration and resource conservation

through blending the advanced treated wastewater with extracted groundwater from

degraded underlying basin in the upper Santa Clara River. In order to implement an

alternative implementation plain conditional SSOs that are in excess of the existing

WQOs for surface water are required. However because the AWRM facilitates the

feasibility of aquifer restoration the groundwater WQOs can be more stringent. This

alternative is analyzed in accordance with a salt balance in the Upper Santa Clara River

Watershed.

7.3. Staff Recommendation

Staff recommends the adoption of Alternative 2- adopt conditioinal site specific

objectives and revised TMDL conditional WLAs. The conditional site specific objectives

will maintain beneficial uses and the implementation of the AWRM program will result

in decreased salt loading to the USCR with fewer environmental and economic impacts

than Alternative 1. Additional benefits in both water supply and water quality accrue in

areas downstream of the USCR.

Staff finds that the key techiiical issues of cumulative chloride impacts to

groundwater have been addressed by GSWI. Details of staffs findings on the

GSWI model are.presented in Appendix I GSWI Study forthe USCR Chloride

TMDL Staff Report.

Staff find that the GSWI model has been adequately calibrated by 88 groundwater

level 50 groundwater chloride 6 streamflow and 12 surface-water quality target

locations that are spatially distributed throughout the GSWI domain and it has

been considered as an appropriate model for groundwater and surface water

interaction modeling purposes.

Staff finds that based on the GWSI model none of the simulated chloride

concentrations derived from the proposed compliance options result in chloride

concentrations less than the existing WQO of 100 mg/L in surface water at all
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times over 24-year simulation periods 2007-2030 and at all locations in Reaches

4B 5 and 6. All of the predicted chloride concentrations in groundwater for all

compliance options consistently met the existing WQO of 200 mg/L in

groundwater of the PiruBasin except the area between Blue Cut and SCR-RF
monitoring locations.

Staff finds that the model predicted high chloride concentrations of 350 mg/L or

greater in the alluvial groundwater thickness of 50-100 ft in the areas between
Blue Cut and receiving water station SCR-RF during drought periods for all

proposed compliance options. The high chloride concentration in this area will

migrate downstream through the pumping activity in the proposed extraction well

locations for the AWRM compliance option and will affect the chloride

concentration of the mixed water with RO and then will affect the chloride

concentration in SCR in Reach 4A. Geomatrix has prepared a technical memo
stating that there is no current or expected future use of the shallow groundwater
for beneficial uses in this area Geomatrix 2008c. The memo states that

groundwater production in Reach 4B for existing beneficial uses occurs

downstream of Blue Cut area where the aquifer has a greater saturated thickness

yields more water and has lower chloride concentrations. The memo also states

that the alluvial groundwater concentrations are predicted to quickly recover once

the drought period has ended. Staff therefore recommends that the proposed
SSOs of 150 mg/L be set for the deeper San Pedro Formation and that the existing

WQOs of 200 mg/L be retained for the shallow alluvium layer.

0 Staff finds that the predicted chloride concentrations in both groundwater and

surface water at Blue Cut were generally related to concentrations of chloride in

the discharges to the SCR from the Saugus and Valencia WRPs.

0 Staff finds that the Advanced Treatment and Brine Disposal Compliance Option

can not result in full attainment of the 100 mg/L WQO for the USCR at Blue Cut
at all times and in all locations of the receiving water. In addition other

compliance options like conveying all recycled water discharges from the

Valencia and Saugus WRPs to the ocean outfall Zero Discharge Compliance
Option limiting discharges from the WRPs and conveying the balance of WRPs
recycled water discharges to ocean outfall Minimal Discharge Compliance
Option and moving the discharge location of WRPs to the beginning of Reach 7

near Lang gauge Alternative WRP Discharge Location Compliance Option are

also not likely to achieve attainment of the existing 100 mg/L WQO at all times

and all locations.

Staff notes that an alternative compliance option is required to achieve the site

specific objectives SSOs when the original proposed compliance options were
not able to achieve the existing WQO of 100 mg/L. Staff also notes that the SSOs

shall be carefully evaluated based on the GSWI model results of different

averaging periods to ensure they are fully protective of the agricultural beneficial

uses in the study area.
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Staff finds that the AWRM compliance option can produce better chloride

concentrations than other proposed compliance options during drought periods

and the salt export capability of the AWRM compliance option will help to

substantially reduce the amoutnt of chloride loading from salt-water intrusion in

the Oxnard Plain.

Staff finds that the AWRM compliance alternative will result in timely attainment

of conditional SSOs and reduce the chloride load to the USCR and underlying

groundwater basins during the TMDL implementation period. Staff further.finds

that the AWRM will help provide enough mass loadixig to protect the SCR

downstream from sea water intrusion.

Staff finds that the proposed conditional SSOs would be consistent with state and

federal autidegradation policies. The antidegradation analysis shows that the

Alternative Water Resources Mariagement Plan iinvolving conditional SSOs that

are less stringent than existing WQOs used in conjunction with advanced

treatment and salt export are protective of beneficial uses in the USCR

Staff finds that the proposed conditional SSOs considered section 13241

requirements including a past present and probable future beneficial uses of

water b environmental characteristics of the hydrographic unit under

consideration c water quality conditions that could reasonably be achieved d
economic considerations e the need for developing housing within the Region

and f the need to develop and use recycled water.

Staff finds that the AWRM Prograiim is consistent with the draft State Board

Water Recycling Policy. A stakeholder draft of the policy was presented to the

State Board on September 3 2008 This draft policy statesthat salts from all

sources should be managed on a basin-wide or sub basin-wide basis to attain

water quality objectives and support beneficial uses through the development of

regional salt management plans. The draft policy provides some specific

requirements to be met in the salt management plans including

1. Basin orsub basinwide monitoring

2 Determination of all sources and loading of salts the basins assimilative

capacity of salts and fate and transpoi.-t of salts

3. Implementation measures to manage salt loading on a sustainable basis

4. An antidegradation analysis demonstrating that projects included with the plan

will satisfy State Board Resolution 68-16 and

5. Water recycling and stormwater recharge/reuse goals and objectives.
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Although no salt management plan has yet been developed for the Santa Clara

River watershed the AWRM program can serve as a basis for a future salt

management plan. The AWRM Program elements have many similarities to the

required salinity management plan elements. The AWRM Program was

developed using the GSWI model. Based on the total system design capacity of

___-34.1MGD_for-the-Saugus-and Valenc-ia-W-Rqsand-aceommodated-futuregrowth-theGSWI model assessed the fate and transport of chloride from all sources in the

surface waters and groundwater in the Santa Clara River watershed. The GSWI
model also assessed water quality impacts associated with the planned recycled

water uses in the future. Given that the AWRM program will eventually be

implemented through various NPDES permits issued in the future it also will

involve a number of monitoring requirements to assess actual fate and transport of

chloride during and after project implementation. While the GSWIM was

developed specifically to assess the fate and transport of chloride the evaluations

and assessments will largely apply to other salts in the region which behave.

similarly to chloride. The facilities that will be implemented through the AWRM
i.e. advanced treatment of wastewater salt export facilities will also remove

and manage other salts. Hence with some minor modifications and assessments

the AWRM program could be deemed a salinity management plan for the

watershed since it would provide for 1 watershed-wide monitoring 2
determination of all sources loading fate and transport of salts 3 salt

management measures and implementation 4 an antidegradation analysis and

5 water recycling goals and objectives.
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Implementation

The conditional SSOs proposed in Section 4.1 are conditioned on implementation

of the AWRM program if the AWRM system is not built the water quality objectives

revert back to the current levels in the Basin Plan 100 mg/L. These conditions comport

with the Chloride Policy in Regional Board resolution 97-002 and its requirements for a

watershed chloiide reductioh plan. The watershed chloride reduction plan will be

implemented through NPDES permits for the Valencia VVRP and a new NPDES permit

for discharge into Reach 4A. The conditional site specific objectives for chloride in the

USCR watershed shall apply and supersede the regional water quality objectives only

when chloride load reductions and/or chloride export projects are in operation and reduce

chloride loading in accordance with Table 13.

Table 13. Watershed Chloride Reduction Plan

Water Supply Chloride Chloride Load Reductions2

40 mg/L 58000 bs per month

50 mg/L 64000 bs per month

60 mg/L 71000 bs per month

70 mg/L 77000 lbs per month

80 mg/L 83000 bs per month

90 mg/L 90000 bs per month.

100 mg/L 96000 lbs per montli

Based on measured chloride of the SWP water stored in Castaic Lake

Z
Chloride load reduction is based on operation of a RO treatment plant treating 3 MGD of recycled water

with chloride concentration of 50 mg/L Water Supply Chloride. Assumes operational capacity factor of

90% and RO membrane chloride rejection rate of 95%. Determination of chloride load based on the

following

ChlorideLoad 90%xQRO xCWRP x8.34xrx30Dayý
1

\
Month J

where r % chloride rejection 95%
QRO 3 MGD of recycled water treated with RO
CWRP SWP C1 50 mg/L

8.1. Implementation of Reach 4B Conditional WLAs

The Saugus and Valencia WRP NPDES permits will have receiving water limits

for the Districts receiving water station RF located in Reach 4B of the Santa Clara

River. The receiving water limits will be based on the Reach 4B conditional WLAs for

chloride as presented in section 4.2.
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8.2. Implementation of Reach 5 and 6 Conditional WLAs

Beginning May 4 2015 Reach 5 and 6 conditional WLAs for the Saugus and

Valencia WRPs Table 5 will become effective. Prior to May 4 2015 Saugus and

Valencia WRPs will have interim WLAs for chloride equal to the interim limit for

_ chloride_specified_in-order-No_R4-04-0- 04. - - -----

Table 14. Interim WLAs for Valencia and Saugus WRPs

Reach Interim Interim Interim Averaging
Chloride WLA Sulfate WLA TDS WLA Period

mg/L mg/L mg/L

5 SWP 114 450 1000 12-month

not to exceed

230

6 SWP 134 450 1000 12-month

not to exceed

230

In addition in order to support water recycling in the USCR which is critical to

the success of and stakeholder support for the AWRM Program the Saugus and Valencia

WRPs will receive interim WLAs for sulfate and TDS Table 14. When the water

reclamation requirements for these WRPs are renewed they will likely contain limits

based on groundwater WQOs. Current levels of sulfate and TDS in the WRP effluent

will not meet limits based on existing WQOs Instead the Saugus and Valencia WRPs
must-meet interim WLAs equal to 450 mg/L sulfate and 1000 mg/L TDS whichwillapplyfor discharges to the Santa Clara River and recycled water uses from the Saugus
Valencia WRPs-. This will allow the SCVSD time to conduct special studies on the

impacts of sulfate and TDS concentrations at these levels on groundwater quality and the

potential for sulfate and TDS SSOs. These interim WLAs will expire on May 4 2015

and will be replaced either with final WLAs based on the results of SSOs if developed

or existing WQOs.

The interim WLAs are protective of beneficial uses and consistent with historical

surface and groundwater objectives for basins underlying Reaches 5 and 6. A recent

report prepared for the SCVSD used a weight of evidence approach to demonstrate that

the interim WLAs for sulfate are protective of USCR aquatic life uses including

threatened and endangered fish and amphibians and their prey organisms Environ

2008. The report states that the species mean acute value of the most acutelysulfate-sensitiveinvertebrate species was more than four times greater than the interim WLA of

450 mg/L. The report also states that the available toxicity data for sulfate confirm the

relatively low sensitivity of fish including threatened and endangered species in the

USCR to sulfate. Thus protective values based on highly sensitive invertebrates will be

additionally protective of TES fish and amphibians given their low sensitivity to ions.
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Additionally the interim WLAs are protective of groundwater recharge uses.

These levels are consistent with the upper range of the secondary MCLs in Title 22.

8.3. Blended RO arid Groundwater Discharge to Reach 4A

An NPDES permit and associated Monitoring and Reporting Program MRP will

be required for any new discharge of the blend of RO-treated recycled water and

extracted groundwater from the east Piru Basin as contemplated in the AWRM Program.

The Permittee shall.submit a report of waste discharge and initiate an application to

receive an NPDES permit for these facilities prior to their discharge to the SCR. Permit

writers will consider ambient water quality when establishing permit limits to meet

WQOs for Reach 4A.

8.4. Supplemental Water

Supplemental water released to Reach 6 of the Santa Clara River will require an

NPDES permit. The AWRM contemplates the use of existing Saugus aquifer wells to

deliver low chloride supplemental water directly to the USCR because infiastructure

already exists and would not need to be constructed. These supplemental waters would

be delivered through contractual arrangements between the SCVSD and the Upper Basin

Water Purveyors and would be discharged directly to the USCR. However although

chloride concentrations in these alternative supplemental water wells are very low 20 to

42 mg/L sulfate concentrations consistently exceed the existing surface water quality

objective of 300 mg/L for Reach 6 and the TDS groundwater objectives of 700 mg/L for

the groundwaterbasin underlying Reach$

Interim wasteload allocations Table 12 are developed for sulfate and TDS for

the dilution water discharges. These wasteload allocations would apply until then end of

the TMDL Implementation period in order to allow 1 time for construction of

infrastructure to connect the supplemental water to the Valencia WRP and be diluted with

the RO permeate or 2 time for the SCVSD to conduct additional special studies to.

provide adequate justification for SSOs for sulfate and TDS. If infrastructure to remove

the direct discharge of supplemental water to the USCR is not constructed or if the

Regional Board does not approve SSOs for sulfate and TDS the interini WLAs would

expire.

Table 12. Interim WLAs for Reach 6 Supplemental Water Discharges

Reach Interim Interim Averaging

Sulfate WLA TDS WLA Period

mg/L mg/L

6 450 1000 12-month
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The interim WLAs are protective of beneficial uses and consistent with historical

surface and groundwater objectives for Reach 6 see discussion in section 8.2.

The final WLAs for TDS and sulfate are equal to existing surface water and

groundwater quality objectives for TDS and sulfate in Tables 3-8 and 3-10 of the Basin

Plan. The Regional Board may_revise the final WLAs ba_ sed_on review oftrend-_

monitoring data as detailed in the monitoring section Section 8.7 of this staff report.

8.5. Downstream Effects of TMDL Implementation

Implementation of the USCR Chloride TMDL including implementation of

AWRM and the discharge to Reach 4A of the blended RO permeate and pumped
groundwater will not cause exceedances of surface water quality objectives for

downstream reaches. The water discharged to Reach 4A will meet the WQO of 100

mg/L for Reaches 4A and 3. Furthermore US EPA has established a TMDL for chloride

in Reach 3 of the Santa Clara River US EPA 2003. The TMDL for Reach 3 sets a

numeric target of 80 mg/L of chloride. The linkage analysis for the Reach 3 TMDL
demonstrates that the numeric target of 80 mg/L will be attained if upstream discharges

from Reach 4 have a chloride concentration of 100 mg/L.

Although the discharge to Reach 4A will have a concentration below the surface

WQO of 100 mg/L it will have a concentration greater than the existing chloride

concentrations in Reach 4A and the Fillmore groundwater basin downstream. The

average chloride concentration in Reach 4A is 59 mg/L based on data collected from

1992 to 2006 downstream of the Fillmore Fish Hatchery. The GWSI model was used to

calculate the average mass loading average chlorideconcentration and average flow

from the discharge to 4A of blended RO permeate and extracted groundwater. This was

compared with historic chloride concentration and flow data to determine the incremental

increase in Reach 4A surface water chloride concentrations caused by the blended

discharge. Depending on the flows and existing surface chloride concentrations the

discharge could increase chloride concentrations by up to 20 mg/L in Reach 4A

The increased concentrations in surface water could impact groundwater quality

in the Fillmore Basin depending on how much surface water recharges the groundwater.

The average chloride concentration in the Fillmore Basin is 49 mg/L 62 mg/L and 46

mg/L based on data collected at wells V-0309 V-0340 and V-0342 respectively located

in the eastern portion of the Fillmore Basin from 1987 to 2006. Therefore there is a

potential to degrade water quality below existing ambient conditions in groundwater by

implementation of the AWRM compliance option The extent of this potential

degradation needs to be further assessed through an evaluation of hydrology and the

amount of surface water recharge that occurs in Reach 4A and downstream.

In addition the potential increases in chloride concentrations in the Fillmore

Basin which is the water supply for the City of Fillmore could impact the levels of

chloride in Fillmore treatment plaint effluent discharged to Reach 3.
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Therefore it is likely that an antidegradation analysis will be required during the

permitting stage for the discharge to Reach 4A. The permit will require further

evaluation of this discharge and any impacts on downstream uses groundwater and

surface water rrionitoring and enforceable effluent limits. An initial antidegradation

analysis is presented here. State and federal antidegradation requirements include the

following conditions

The reduction in water quality will not unreasonably affect actual or potential

beneficial uses.

The proposed action is necessary to accommodate important economic or social

development in the area.

The reduction in water quality is consistent with maximum public benefit

Water quality will not increase above water quality objectives prescribed in the

Basin Plan.

The current chloride WQO of 100 mg/L in Reaches 3 and 4A will protect the

most sensitive beneficial use of the rivers water which is salt-sensitive agricultural use

and has threshold value of 117 mg/L. Under the AWRM Program the blended extraction

well and RO permeate discharge into Reach 4A will not exceed a chloride concentration

of 95 mg/L and may be further adjusted downward as needed to protect water quality.

Therefore the blended extraction well and RO permeate discharge into Reach 4A will not

exceed the water quality objective of the receiving water at the point of discharge or in

the reach downstream of the discharge point.

Further water quality assessments will be used to determine whether the. discharge

to 4A would increase chloride concentrations in groundwater in the Fillmore and Santa

Paula Basins. Responsible parties including SCVSD and the ultimate permit holder for

the 4A discharge will be required to conduct chloride trend monitoring in the Fillmore

Basin and in Reaches 3 4A to evaluate impacts of compliance measures to downstreatn

groundwater and surface water quality including areas downstream of the Fillmore

treatment plant. This TMDL shall be reconsidered if chloride trend monitoring indicates

degradation of groundwater or surface water due to implementation of compliance

measures.

The water quality analyses discussed above will beutilized in conjunction with an

extension of the GSWI model to assess the interaction of groundwater and surface water

and any potential impacts to downstream water quality by the AWRM option.

Specifically key stakeholders have agreed through a memorandum of understanding to

extend the GSWI model through the Piru Fillmore and Santa Paula groundwater basins

and the overlying surface waters to the Freeman Diversion. If the extended GSWI model

results indicate the bleiided extraction well and RO permeate discharge as currently

proposed by the AWRM option would cause an exceedance of water quality objectives

the GSWIM will be utilized to determine the level of chloride in the blended extraction

well and RO permeate discharge necessary to preclude such an exceedance.
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The important social and economic benefits of the AWRM Program could

warrant some degradation of the downstream reaches. It has been shown that AWRM
Program will support water recycling and provide for additional water resources for

agriculture and aquatic habitat. Additionally chloride concentrations in the Santa Clara

River will be lower at the Ventura-Los Angeles County Line and will result inbetter-quality
recharge to the eastPiru basin.As_a_result_surfacinggroundwater_fromthe-Piru ----ý-basinin Reach 4A may decrease over time as a result of the AWRM. The AWRM will

also result in increased surface water flows in Reaches 3 and 4A as compared to other

compliance options. Finally in general the AWRM compliance option has more water

quality benefits to Ventura County than do the conventional advanced treatment based

compliance options.

It is important to note that any degradation in water quality can be averted by

operating the extraction wells in the Piru basin in a manner that will not cause increases

in the baseline water quality for the Fillmore and Santa Paula groundwater basins and

surface water reaches 4A and 3. For example the maximum concentration of the

extraction well and RO permeate blend could be adjusted downward from 95 mg/L as

warranted based on GSWIM modeling.

The Reach 3 Chloride TMDL may be re-evaluated in the context of the findings

of the Upper.Santa Clara River Chloride TMDL studies chloride trend monitoring and

the extended GSWI model results.

8.6. Implementation Schedule

The TMDL provides a ten-year schedule to attain compliance with the conditional

SSOs and conditional wasteload allocations. Key uncertainties at this point relate to

identification of the optimum rriethod for brine disposal. Several options includingdeep-well
injection in the vicinity of old oil fields in the Santa Clarita Valley and drying and

landfill disposal will be considered by the SCVSD in the first two years of the TMDL
Implementation Plan.

The Implementation schedule includes 6 years for implementation of compliance.

measures including planning completing Environmental Impact Report engineering

design and construction. The Regional Board will re-valuate the schedule to implement
control measures needed to meet final conditional WLAs at year 6 2011 and year 9.5

2014 after the effective date of the TMDL.

8.7. Monitoring for the AWRM Program

NPDES Permittee will conduct TDS chloride and sulfate monitoring to ensure that

water quality objectives are being met. This monitoring will be consistent with and at

least equivalent to monitoring specified in existing permits.
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The SCVSD will submit a monitoring plan to conduct chloride TDS and sulfate trend

monitoring to ensure that the goal of chloride export in the watershed is being achieved

water quality objectives are being met and downstream groundwater and surface water

quality is not degraded due to implementation of compliance measures. The SCVSD

monitoring plan shall include plans to monitor chloride TDS and sulfate in groundwater

and identify representative wells to be approved by the Regional Board Executive

Officer in the following locations a Shallow alluvium layer in east Piru Basin b San

Pedro Formation in east Piru Basin and c groundwater basins under Reaches 5 and 6
which shall be equivalent or greater than existing groundwater monitoring required by

NPDES permits for Saugus and Valencia WRPs. The monitoring plan shall also include a

plan for chloride TDS and sulfate trend monitoring for surface water for Reaches 4B 5

and 6. The monitoring plan shall include plans to monitor chloride TDS and sulfate at a

minimum of once per quarter for groundwater and at a minimum of once per month for

surface water. The plan should propose a monitoring schedule that extends beyond the

completion date of this TMDL to evaluate impacts of compliance measures to

downstream groundwater and surface water quality. This TMDL shall be reconsidered if

chloride TDS and sulfate trend monitoring indicates degradation of groundwater or

surface water due to implementation of compliance measures.

The Reach 4A permittee will submit a monitoring plan to conduct chloride TDS and

sulfate trend monitoring to ensure that the goal of chloride export in the watershed is

being achieved water quality objectives are being met and downstream groundwater an

surface water quality is not degraded due to implementation of compliance measures. The

Reach 4A permittee monitoring plan shall include plans to monitor chloride TDS and

sulfate in groundwater and identify representative wells to be approved by the Regional

Board Executive Officer in the following locations a Fillmore Basin and b. Santa

Paula Basin. The monitoring plan shall also include a plan for chloride TDS and sulfate

trendmonitoring for surface water for Reaches 3 and 4A. The monitoring plan should

include plans to monitor chloride TDS and sulfate at a ininimum of once per quarter for

groundwater and at a minimum of once per month for surface water. The plan should

propose a monitoring schedule that shall extend beyond the completion date of this

TMDL to evaluate impacts of compliance measures to downstream groundwater and

surface water quality. This TMDL shall be reconsidered if chloride TDS and sulfate

trend monitoring indicates degradation of groundwater or surface water due to

implementation of compliance rneasures.
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1 the Consideration of the Proposed Basin Plan Amendment

2 to Revise the Upper Santa Clara River Chloride TMDL.

3 AnýtYýisis Item number 14.
- - ------ --

4 Im going to ask Ms. Harris to open up the

5 hearing--6
BOARD MEMBER RICHARDSON Madam Chair

7 CHAIRPERSON DIAMOND Yes.

8 BOARD MEMBER RICHARDSON On advice of

9 counsel because I sit as a member and director of the

10 United Water Conservation District and because United

11 is directly involved in what is going to be discussed

12 here in Item 14 unfortunately Im going to have to

13 recuse myself. So.

14 CHAIRPERSON DIAMOND All right. Well see

15 you in a little bit.

16 BOARD MEMBER RICHARDSON Okay.

17 Whereupon Board Member Richardson left

18 the area of the proceedings.

19 CHAIRPERSON DIAMOND So Im going to ask

20 Ms. Harris to please open up this hearing. Right after

21 we gave you the award.

22 Laughter

23 EXECUTIVE ASSISTANT HARRIS This the public

24 hearing for consideration of a proposed resolution to

25 revise the Upper Santa Clara River chloride TMDL
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1 including interim waste load allocations for sulfate

2 and total dissolved solids and to adopt conditional

- - - - ---- -
i

3 site specific obýectives for chloride to support th-e

4 TMDL.

5 Copies of the proposed resolution were sent to

6 the Environmental Protection Agency State Water

7 Resources Control Board and other known interested

8 agencies and organizations.

9 All persons appearing before the Board today

10 should leave written copies of their testimony if

11 available.

12 The Board will consider all testimony

13 however in the interests of time it is requested that

14 all repetitive and redundant statements be avoided.

15 Madam Chair would you now please open the

16 hearing and administer the oath

17 CHAIRPERSON DIAMOND Yes. Will all those who

18. intend to testify on Item 14 please raise your right

19 hand and repeat after me

20. I promise to tell the truth--21
PROSPECTIVE WITNESSES I promise to tell the

22 truth --

23 CHAIRPERSON DIAMOND -- the whole truth--24
PROSPECTIVE WITNESSES -- the whole truth--25
CHAIRPERSON DIAMOND -- and nothing but the
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1 truth --

2 PROSPECTIVE WITNESSES -- and nothing but the

CHAIRPERSON DIAMOND -- under penalty of

6 PROSPECTIVE WITNESSES -- under penalty of

7 perjury.

8 CHAIRPERSON DIAMOND Thank you.

9 The order of this item will be the following

10 and were going to keep to the time allotted so that we

11 have enough time to do this and withfull Board

12 consideration.

13 The staff presentation will be 30 minutes

14 followed by Santa Clarita Valley Sanitation District

15 15 minutes United Water Conservation District 15

16 minutes.

17 And then we will have the speaker cards which

18 will be three minutes per person. And that will be

19 followed by Board questions and discussion.

20 So thank you Mr. Unger.

21 SECTION CHIEF UNGER Thank you. Good

22 morning Chair Diamond and members of the Regional

23 Board.

24 I am Sam Unger Chief of the Regional Programs

25 Section of the Board and today we are presenting a
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1 reconsideration of the Upper Santa Clara River chloride

2 TMDL.

3 As we will describe in this presentation this

4 Board has previously adopted a TMDL for chloride in the

5 Upper Santa Clara River and that TMDL is currently in

6 effect.

7 The TMDL requires a number of special studies

8 to have been completed and based on these studies a

9 reconsideration to establish site-specific objectives

10 for salts in the Upper Santa Clara River and to revise

11 the waste load allocations for the Saugus and Valencia

12 Water Reclamatiori Plants. Those are the major

13 dischargers of chloride to the Upper Santa Clara River.

14 The TMDL special studies are now complete and

15 todays item presents for your consideration a suite of

16 conditional site-specific objectives for chloride

17 dissolved solids and sulfate in surface and

18 groundwaters of the Upper Santa Clara River and a suite

19 of revised waste load allocations for the Saugus and

20 Valencia Water Reclamation Plants.

21 These conditional site-specific objectives and

22 revised waste load allocations are designed to protect

23 the beneficial uses of the Upper Santa Clara River for

24 the beneficial use of a riculture andg for aquatic

25 habitat and to facilitate the development of
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1 cost-effective environmentally sound remedies to

2 reduce the chloride loadings.

These remedies will support increased water

reclamation in the Santa Clarita Valley and increase

5 local water supplies for agricultural irrigation and

domestic use throughout the Santa Clara River and it

7. will also increase water supply down to the Lower Santa

8 Clara River and help offset seawater intrusion which is

9 a current problem in the Oxnard area.

10 Before I get started I would like to

11 acknowledge the contributions of.three Regional Board

12 staff members. I think two of them are here that I

13 know.

14 The first is Dr. C.P. Lai and I hope he can

15 stand up for us please. Dr. Lai has been at the Board

16 for more than nine years and is a nationally known.

17 expert in water quality modeling.

18 This TMDL includes some of the most complex

19 modeling to date in any of our work and his direct

20 input on the Boards behalf his modeling effort has

21 essentially led to a lot of information that well be

22 presenting here today. Dr. Lai is our representative

23 on surface water quality.

24 Dr. Yanjie Chu -- Im not sure if hes here

25 today -- he is. Dr. Yanjie Chu has earned a bachelors
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1 degree in agricultural chemistry from the preeminent

2 university in agriculture in China and he has gone on

3 to earn a PhD in plants and soil sciences from the

4 University of Delaware. He works on all of our

5 pesticide-related issues and works on our Conditional

6 Waiver as well.

7 And finally we have significant contributions

from Jenny Newman the Unit Chief of TMDL Unit 3 and

Ms. Newman has an MS degree in environmental sciences

10 and shell making part of this presentation with me.

11 For the staff presentation today I11 first

12 go over the background of the TMDL and why were

13 proposing the adoption of conditional site-specific

14 objectives and revision of the waste load allocations.

15 Then Jenny Newman will discuss the specific

16 - suite of objectives and waste load allocations that has

17 been developed for your consideration.

18 Two stakeholders as Chair Diamond mentioned

19 the Santa Clarita Valley Sanitation Districts and

20 United Water Conservation District will present the

21 details of the plan in order to conserve time today so

22 that we dont have to be redundant there.

23 Next slide please.

24 This slide shows a map of the Upper Santa

25 Clara River including the reaches that are subject to
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2

this TMDL consideration.

The Santa Clara River is the largest river

system in south-erriCaliforriia that remains in a

4 relatively natural state. The river originates on the

5 northern slope of the San Gabriel Mountains in Los

6.Angeles County and transverses Ventura County and flows

7 to the Pacific Ocean between the cities of Ventura and

8 Oxnard.

9 This map just shows the portion that were

10 considering today and shows the major hydrological

11 geographical and jurisdictional features of the Upper

12 Santa Clara River.

13 From right to left the purple area is Los

14 Angeles County and the yellow area is Ventura County.

15 And going from right to left the yellow line

16 represents Reach 6 the green line represents Reach 5

17 and the red line is Reach 4.

18 Two managed reservoirs the Castaic Lake and

19 Piru Lake both shown on this map are tributaries to

20 the Upper Santa Clara River through Castaic Creek and

21 Piru.Creek and the flows here are managed by various

22 agencies.

23 The major chloride sources are the Saugus and

24 Valencia Water Reclamation Plants which are shown on

25 the map right above the legend. And a major feature of

PETERS SHORTHAND REPORTING CORPORATION 916 362-2345

1376



Received

July 29 2011

commission on

state mandates

1377



Received

July 29 2011

commission on

state mandates

30

1 Reach 4 the dry gap approximately six miles long is

2 shown in red there in Reach 4.

- 3-- Ihe-Board took action a year-and a halfago to

4 stop the dry gap reach into Reach 4A and 4B. This is

5 an area where the surface flow typically infiltrates

6 into the underlying groundwater basin which then

7 exfiltrates back into the surface flow downstream.

8 The middle of the dry gap is the Piru Creek

9 confluence and this too mostly infiltrates into the

10 underlying groundwater basin during dry weather.

11 The major groundwater basins are also shown on

12 the map with the east basin which underlies Reaches 5

13 and 6 in red and the light green and blue green

14 represent-the eastern and western sides of the Piru

15 Basin.

16 The major land uses vary considerably by

17 county. In Los Angeles County the predominant land

18 uses are commercial industrial and residential

19 whereas in Ventura County the predominant land use in

20 the vicinity of the river is agricultural.

21 In both counties there is considerable open

22 space under the jurisdiction of the National Forest

23 Service surrounding the river.

24 Beneficial uses established in the Basin Plan

25 for this watershed include agricultural supply
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1 groundwater recharge aquatic life habitat and

2 endangered species habitat.

The water quality objective for chloride.

4 include -- present.water quality objectives for surface

5 water for Reaches 4 5 and 6 is 100 milligrams per

6 liter for chloride. And the groundwater objectives are

7 100 milligrams per liter for the western part of Piru

8 but 200 milligrams per liter for the eastern part of

9 Piru Basin.

10 For those of you who have been Board Members

11 have been through this for a few years I apologize for

12 this slide but I think its a good idea to try to get

13 everyone up to speed on the history.

14 The issue of chloride in our regions waters

15 has a long history. Chloride is a mineral that is

16 naturally occurring in the water but as concentrations

17 of chloride increase in fresh water it impairs the use

18 of that water to irrigate agricultural crops. At even

19 higher levels it can impair aquatic life and drinking

20 water uses.

21 The Santa Clara River as I mentioned flows

22 through some of themost important agricultural areas

23 of our region and the increasing levels of chloride in

24 the river over the past decades are impairing its use

25 for irrigation of salt-sensitive crops such as avocado
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1 strawberries and nursery stock.

2 Chlorine is contained in imported water which

3 is distributed ýo resi-d.ences and discharged by POTWs

4 through.the region and to surface and groundwaters. In

5 addition to chloride contained in imported water

6 chloride loading is increased by domestic household

7 practices including the use of self-regenerating water

8 softeners by industrial uses and by disinfection of

9 wastewater with chlorine at the treatment plants before

10 its discharged into the rivers.

11 Over the past several decades growth in our

12 region has necessitated increasing amounts of imported

13 water and that water has got chloride levels which

14 have increased and are discharged throughout the

15 region.

16 The POTWs throughout our region could no

17 longer comply with the original chloride objectives set

18 in 1975 and the Boards response at that time was to

19 adopt chloride and drought policies which relaxed the

20 chloride objectives in many areas of the region.

21 However these policies were not applied to

22 the Santa Clara River and to the Piru Creek watersheds

23 due to the heavy agricultural use of water in these

24 watersheds andthe sensitivity of crops to chloride.

25 Rather the Board took a TMDL approach to

PETERS SHORTHAND REPORTING CORPORATION 916 362-2345

1382



Received

July 29 2011

commission on

state mandates

1383



Received

July 29 2011

commission on

state mandates

33

1 dealing with the chloride build-up in the Santa Clara

2 River and Calleguas Creek. And the Board first adopted

- -- -
ý 3 a PMDý or c Tori3e in2002

4 That TMDL identified the wastewater discharges

5 from the two Santa Clarita Valley Sanitation Districts

6 Saugus and Valencia Water Reclamation Plants as the

7 primary sources of.chloride and set forth numeric

8 targets of 100 milligrams per liter of chloride.

9 This TMDL met with quite a bit controversy

10 over several issues.

11 The first was the need for a numeric target of

12 100 to protect salt-sensitive agriculture. It did not

13 appear to be fully vetted through the scientific

14 literature and the fact that implementation actions to

15 attain this level would require advanced treatment --

16 that is reverse osmosis -- of the full effluent from

17 the Saugus and Valencia plants with discharge into the

18 ocean through a 43-mile brine line. The cost of that

19 system is considerable which well discussed later.

20 So for those two reasons the State Board

21 remanded the TMDL back to the Regional Board in 2003.

22 And in response to the remand the Regional

23 Board readopted the TMDL to include a phased

24 implementation approach where we first do the studies

25 that were necessary to set the proper site-specific
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objectives and waste load allocations and there would

2 be mandatory reconsiderations by the Regional Board

before the implementation design is.initiated.

4 Essentially thats where we are today.

5 Because the core standard of 100 milligrams

per liter was controversial the special studies first

7. focused on determining the chloride threshold for

8 salt-sensitive crops and endangered and threatened

9 species.

10 It then focussed on determining.the chloride

11 loading from surface waters to the underlying

12 groundwater basins which are also a major source of

13 irrigation water for the agricultural growers in Santa

14 Clara River.

15 The TMDL was then considered reconsidered in

16 2004 to comport the TMDL to the NPDES permits in the

17 Saugus and Valencia WRPs and to revise the

18 implementation schedule and set this two-phase approach

19 in place.

20 As part of its approval of the 2006 TMDL

21 amendment the State Board directed the Regional Board

22 to develop site-specific objectives that take into

23 account the variability of chloride concentrations in

24 imported water and also consider provisions for

.2 increased chloride concentrations during critical
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1 drought conditions.

2 This slide is just a brief slide to show you

3--- how-the-ehlo-ride-i-n-the--wastewater treatment po-i-arit

4 effluent in the reddish line tracks the water supply

5 which is State Water Project chloride levels in the

6 lower line.

7 Of course were taking actions to try to

8 minimize the gap between the two as much as possible.

9 Thats what added by the domestic use. But in general

10. one of the big challenges of this TMDL has been to deal

11 with the chloride that is imported with the State Water

12 Project water supplies.

13 This slide provides a summary of some of the

14 key findings of the special.studies that weve been

15 doing for the past three years.

16 I want to say that the studies were conducted

17 over a three.-year period in a publicly accessible

18 venue. Monthly meetings were held in Fillmore and

Ili 19 Santa Clarita where a wide variety of stakeholders

20 participated.

21 Public members representatives from Ventura

22 County Agricultural Water Coalition and individual

23 growers municipal representatives state and county

24 elected staffs water purveyors landowners

.2 groundwater management agencies and environmental
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1 groups all participated in these meetings over the past

2 three years.

Stakeholders had direct input on the scopes of

4 work and an opportunity to comment on the draft

5 reports and they also had direct contact to the

6 consultant team who were performing the work.

7 The meetings were managed and recorded by a

8 professional facilitation team and the Regional Board

9 staff greatly appreciates the expertise and dedication

10 of all who participated in these studies. And I think

11 a lot of these people who participated in these studies

12 and gave up their time are here today.

13 And Id also like to recognize the

14 facilitator. Will you please stand up Paul Downs. I

15 think all of those who participated are greatly

16 appreciative of the talent in bringing a group like

17 this together and hes available to address any

18 questions that you may have.

19 So as previously reported to this Board the

20 literature study which is what we did we looked at

21 all the available scientific literature to try to set a

22 chloride threshold for avocado strawberries and

23 nursery stock was found to be 117 milligrams per liter.

24 The study also found there was not exactly

25 analogous studies for strawberries and nursery stock
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1 but there was available information to support best

2 professional judgment regarding the use of the avocado

3 threshold level of 117 to be appropriate for other

4 salt-sensitive crops.

5 The endangered species special study showed

6 that a chloride level of 117 protects the sensitive

7 aquatic and rare and endangered organisms in the Upper

8 Santa Clara River the trout. We stick with that fish.

9 The Groundwater Surface Water Interaction

10 study again was probably one of the most intensive

11 modeling efforts thats been undertaken by this Board

12 and that this Board has participated in and it shows

13 quite clearly that the surface flows in the river

14 recharge Piru Basin and these result in accumulation

15 in that groundwater basin of chloride.

16 We call it the GSWI Groundwater Surface Water

17 Interaction study. That was used to simulate future

18 potential chloride impacts based on various compliance

19 alternatives.

20 GSWI also showed that no compliance

21 alternative could mitigate the magnitude of the advance

22 treatment process and project that would be required to

23 protect the existing beneficial uses and -- which

24 again would require advance treatment and flow through

25 a 43-mile pipeline to the ocean.
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1 In general chloride reduction actions fall

2 into one of four categories Source reduction advance

3 treatment increased use of reclaimed water and

4 management of the assimilative capacity of the river.

5 The nature of the specific plan how we mix

6 all four of these clements together is determined by

7 the effectiveness of these actions individually and

8 also by the site-specific objectives and the waste load

9 allocations that will be established by this Board.

10 Some of these implementation approaches have.

11 already begun and we11 hear about them shortly.

12 The Sanitation Districts implemented a buyback

13 program for self-regenerating water softeners in the

14 Santa Clarita Valley and has recently sponsored

15 legislationto ban the use of existing water softeners.

16 And in last Novembers election Im happy to report

17 that that measure was passed by the voters by almost a

18 two-thirds majority.

19 Additional chloride load reductions are also

20 being planned by convertingthe water reclamation plans

21 to ultraviolet disinfection rather than chlorine

22 disinfection.

23 Water purveyors in the Santa Clarita Valley

24 are already planning increased uses for recycled water

25 from the.plants and are reviewing their water
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management plans for Castaic and Piru Lakes to modify

2 discharge requirements and flows to provide

3 assimilative capacity in critical dry months.

4 And finally theres the issue of the most

5 costly and largest issue that of the advanced

6 treatment system.

7 Again the sizing and cost of the advance

8 treatment team can be optimized by optimizing the

9 effectiveness of these other chloride reduction actions

10 and by setting water quality objectives and waste load

11 allocations based on special study results required to

12 protect beneficial adjusts.

13 During the last year while these special

14 studies were.being completed the upper watershed water

15 purveyors and groundwater management agency for Piru

16 Basin started discussions on what is termed an

17 Alternative Water Resources Management plan.

18 And these discusses then came over to our

19 group. These stakeholders after they had formulated

20 the genesis of this plan they approached the Board

21 staff and-management about an alternative plan and to.

22 determine the regulatory framework that would be

23 necessary to support this approach.

24 Our response was that the plan must protect

25 the existing beneficial uses. We also have the
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1 requirement that we would like to see the plan restore

2 the Piru Basin back to its original levels of low

3 chloride so it could be a source of supply of water for

4 agriculture for many years to come.

5 With these requirements in mind the

6 stakeholders and staff undertook new studies to

7 evaluate the AWRM the Alternative Water Resources

8 Management plan which will require higher

9 site-specific objectives than the current.objective

10 100milligrams per liter.

11 As these new studies were also completed key

12 stakeholders executed a Memorandum of Understanding

13 that the delineates their responsibilities in

14 implementing the MOU and -- implementing the AWRM and

15 that Memorandum of Understanding is included in your

16 Board package.

17 In the interest of time Im just going to go

18 through this slide very the quickly because the

19 Sanitation Districts will talk about it.

20 But what you see in the red dot there really

21 is the desalination facilities. And essentially what

22 can happen with desalination facilities depending on

23 whether the State Water Project is above or below 80

24 milligrams perliter of chloride can be used in a

25 number of.different ways.
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1 Itcan be essentially blended right back in

2 with the effluent from the plants when -- the bottom

3 slide -- when the supplys above 80 milligrams per

4 liter to attain compliance with the 117 milligrams per

5 liter objective were proposing in Reach 4B.

6 In the top one basically what happens when

7 the supplies are lower -- when the water supplies are

8 lower in chloride that water can then be used with

9 extracted wells from Piru Basin and delivered

10 downstream for better uses in the Lower Santa Clara

11 River.

12 This will also provide similar capacity during

13 precipitation events for low chloride water to

14 infiltrate into Piru Basin and start restoration.

15 However the main point is In analyzing the

16 AWRM it was concluded that to increase the surface

17 water objectives and revised groundwater objectives

18 would be required in order to restorethe Piru Basin.

19 And I think with that I will turn it over to

20 Jenny to talk about the specific issues of what youre

21 actually going to be looking at today.

22 CHAIRPERSON DIAMOND Thank you.

23 SENIOR ENVIRONMENTAL SCIENTIST NEWMAN Good

24 morning.

25 Staff is proposing two amendments to the Basin
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1 Plan to reflect the regulatory scheme that Sam just

2 went over. The amendments are included as Attachments

3 A and B to the Tentative Resolution inyour Board

4 package.

5 Attachment A contains the conditional

6 site-specifi-c objectives for chloride in Reaches 4B and

7 5 and 6 and the groundwater basins underlying those

reaches.

And Attachment B includes the changes to the

10 TMDL changes to the waste load allocation and the

11 implementation plan.that are based on the conditional

12 site-specific objectives.

13 The revised TMDL provides conditional waste

14 load allocations for chloride aswell interim waste

15 load allocations for sulfate and TDS that support the

16 supplemental water and the water recycling components

17 of the AWRM.

18 The revised TMDL also requires trend

19 monitoring to ensure that the goal of chloride export

20 in the watershed is being achieved water quality

21 objectives are being met and that downstream

22 groundwater and surface water quality is not degraded.

23 This slide shows the proposed surface water

24 site-specific objectives.

25 The site-specific objectives are only put in
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1 place if significant salt removal from the Valencia

2 plant effluent or from the East Piru Basin is

3 implemented hence they.are termed conditional site

4 specific objectives.

5 Reaches 5 and 6 are assigned a conditional

6 site-specific objective of 150 because there are rrio

7 current or potential future salt-sensitive agriculture

8 uses in these reaches and the 150 objective will

9 protect all other beneficial uses in these reaches.

10 The site-specific objectives are applied as

11 12-month rolling averages which have been historically.

12 used in the Los Angeles region in California for salts

13 objectives and they will protect the groundwater

14 recharge and nonsalt-sensitive agriculture beneficial

15 uses in the lower reaches.

16 Reach 4B is assigned a conditional

17 site-specific objective of 117 to protect the

18 salt-sensitive agriculture in this reach. And under

19 critical conditions this is defined as the period when

20 the water supply concentration is greater than or equal

21 to 80 milligrams per liter. Reach 4B is assigned a

22 conditional site-specific objective of 130 milligrams

23 per liter.

24 To ensure that there is no net accumulation of

25 chloride in the watershed the TMDL -- excuse me -- the
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1 TMDL contains implementation language requiring

2 sanitation district to export the cumulative mass of

3 chloride thats added by.these temporary increases in

4 chloride concentrations above 1.17.

5 Also during these critical conditions the

6 sanitation district shall provide alternate water

7 supply to salt-sensitive agriculture that uses surface

8 water. The conditional SSOs in Reach 4B are applied as

9 three-month rolling average based on the

10 recommendations of the LRE studies.

11 This slide shows the proposed groundwater

12 site-specific objectives.

13 The groundwater objective in the Santa

14 Clara-Bouquet and San Francisquito Canyons which

15 underlie Reach 6 its proposed to increase from 100 to

16 150 milligrariýs per liter. This is based on review of

17 historical data and will protect the beneficial uses of.

18 those basins.

19 The groundwater objective in the lower area

20 east of Piru Creek which underlies 4B is proposed to

21 decrease from 200 to 150 milligrams per liter. And

22 this is also based on a review of historical data and

23 is set to require chloride export to restore this

24 basin.

25 The objective in Castaic Valley is unchanged
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1 except to specify a 12-month averaging period and

2 12-month averaging periods are proposed for all

3- grouwater basins isted.in this table.

4 These are the changes to the TMDL based on

5 conditional SSOs.

6 Conditional chloride waste load allocations

7 for the Saugus and Valencia plants are set equal to the

8 site-specific objectives. These conditional waste load

9 allocations will be implemented as effluent limits with

10 12-month averaging periods.

11 Conditions for the waste load allocations

12 include operation of a three million gallon per day

13 reverse osmosis facility the Valencia plant.as well as

14 dilution water to ensure attainment of the 117

15 objective in Reach 4B.

16 In addition a Reach 4B waste load allocation

17 of 117 is assigned to the Valencia and Saugus plants as

18 a receiving water limit with a three-month averaging

19 period to further ensure attainment of the Reach 4B

20 objectives.

21 Also the daily maximum waste load allocations

22 equal to 230 milligrams per liter are assigned to

23 Reaches 5 and 6 and 4B to protect the aquatic life

24 beneficial uses in those reaches.

25 Other major NPDES dischargesreceive waste
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1 load allocation equal to 100 milligrams per liter.

2 This is because the effect of assigning cond.itional

3 waste load allocations to these permits was not

4 analyzed by the GSWI model.

5 Minor NPDES discharges do receive conditional

6 waste load allocations without mass removal

7 requirements because the impact of minor discharges is

8 negligible compared to the water reclamation plants.

9 Finally in order to accommodate the discharge

10 of supplemental water to Reach 6 to attain the

11 objective interim waste load allocations are provided

12 for sulfate of 450 milligrams per liter and TDS of 1000

13 milligrams per liter as 12-month averages.

14 This will allow the permittee to conduct trend

15 monitoring and analysis to justify possible conditional

16 SSO and waste load allocations for these constituents

17 when the TMDL is reconsidered.

18 For now the final waste load allocations are

19 equal to the existing objectives for these constituents

20 in the Basin Plan.

21 This slide shows the chloride reductions that

22 are required as the condition of the waste load

23 allocations for the Valencia and Saugus plants.

24 The table shows that the chloride reductions

25 are based on the concentration of chloride in the water
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1 supply and are also basedon operation of the 3 MGD RO

2 plant at the Valencia facility.

3 This table is also provided in the attachment

4 if its not showing up too clear here.

5 The condition are if the AWRM system is not

6 built and these reductions not achieved then the water

7 quality objective and waste load allocations will

8 revert back to the current level of 100 milligrams per

liter.

10 So in addition to the special studies that

11 were required by the TMDL staff needed to conduct

12 three additional analyses to support the AWRM and

13 conditional SSOs. These are the axltidegradation

14 analysis the environmental analysis and the cost

15 analysis.

16 Staff worked with stakeholders to develop the

17 antidegradation analysis. It shows that adoption of

18 the proposed conditional SSOs when implemented with

19 all of the AWRM components would be consistent with

20 state and federal antidegradation policies.

21 First the proposed conditional SSOs protect

22 present and anticipated beneficial uses.

23 Second the proposed SSOs will not result in

24 water quality thats less than prescribed in policies.

25 The conditional SSOs.comport with the chloride policy
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1 and the Regional Board resolution 97-002 and its

2 requirements for a watershed chloride reduction plan.

3 Third the proposed implementation activities

which will increase chloride export from the East Piru

5 groundwater basin would significantly offset any

6 temporary increases in chloride during drought

7 conditions.

8 Fourth the blended extraction well and RO

9 permeate discharge into Reach 4A under the AWRM program

10 will not exceed the water quality objectives for Reach

11 4A or 3 downstream of this discharge. The beneficial

12 uses for these reaches are still protected and ongoing

13 trend monitoring and additional modeling will determine

14 the impact of the discharges on high quality waters

15 downstream.

16 Finally the proposedconditional

17 site-specific objectives and implementation of the AWRM

18 are consistent with maximum benefit to the people of

19 the state and will result in social and economic

20 benefits.

21 Next staff conducted a CEQA analysis to

22 analyze potential alternatives mitigation measures

23 and significant environmental effects from

24 implementation of the revised TMDL.

25 Staff held a CEQA scoping meeting on July 29
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1 of this year to receive comments on the substitute

2 environmental document and based onthe comments

- - ---
3 received staff prepared final substituteenvironmeriaT

5 These compare the environmental impacts of the

6 proposed TMDL and site-specific objectives to support

7 the AWRM program with the impacts from a no-action

8 alternative.

9 And the no-action alternative as Sam

10 discussed will likely require the construction of 19

11 million gallons per day advanced RO facilities at both

12 the Saugus and Valencia plants to achieve the existing

13 water quality objective of 100 milligrams per liter.

14 This level of treatment would result in a

15 significant amount of brine waste that would require

16 disposal by the development of a 43-mile brine

17 discharge pipeline and a three-mile ocean outfall.

18 Therefore staff found that the AWRM is the

19 preferred alternative. Its the most environmentally

20 feasible alternative and it has the least.significant

21 adverse impacts.

22 Implementation of the AWRM could have

23 potentially significant adverse impacts however there

24 are feasible mitigation measures-that would

25 substantially lessen the impacts.
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Staff then compared the cost of complying with

the existing water quality objectives which would

--- - ----- ------- ---- ---- --- - -

3 require the maximum advanced treatment with the cost

4 of complying with the conditional SSO which would

5 include facility upgrades to the Saugus and Valencia

6 plants and the other AWRM actions.

7 Staff estimated a cost of $38.96 per month per

8 connection for the maximum advanced treatment

9 alternative and $19.50 for the AWRM alternative.

10 Staff also reviewed the State Board wastewater

11 User Charge Survey Report for fiscal year 2007-2008.

12 This report summarizes and analyzes cost data from a

13 survey of California wastewater agencies.

14 Staff found the current wastewater user charge

15 for the Santa Clarita area would likely increase above

16 the statewide average under the maximum treatment

17 alternative and would likely be similar to the

18 statewide average under the AWRM program..

19 The cost analysis thus supports the

20 conditional SSOs and AWRM program as the prefer

21 alternative.

22 Staff received a total of 13 comment letters

23 from agricultural groups municipalities the

24 Sanitation.Districts landowners and water purveyors.

25 The majority of these comments were in support of the
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AWRM program the proposed SSOs and TMDL revisions

2 that support this program. However there were a few

3.issues raised and Ill go over those now.

4 First the City of Fillmore and a resident of

5 Fillmore expressed concern that the downstream

6 groundwater quality in the Fillmore Basin which lies

7 beneath Reaches 4A and 3 may be degraded by the

8 implementation of the AWRM specifically the discharge

9 of the RO permeate blend and groundwater to Reach 4A.

10 Staffs response is that the TMDL maintains

11 the surface water and groundwater objectives in Reach

12 4A in the Fillmore Basin. And chloride trend

13 monitoring will be conducted and the TMDL should be

14 reopened if themonitoring indicates degradation of the

15 high quality groundwater or surface water downstream.

16 The second.comment was raised by Newhall Land

17 Farming.

18 The TMDL as proposed assigns to Newhall a

19 waste load allocation equal to the existing water

20 quality objective of 100 milligrams per liter. In

21 order to receive a conditional waste load allocation

22 the TMDL would require Newhall to remove a chloride

23 mass quantity that is proportional to the chloride

24 removal.required for the Valencia plant.

25 Newhall asked for language allowing them
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1 conditional waste load allocations based on analysis of

2 the significance of the downstream impact.

3 But staffs response is that the GSWI Model

4 was run with a Newhall discharge of 100 milligrams per

5 liter and additional analysis of the significance of

6 assigning a conditional waste load allocation of 150

7 milligrams per liter would need to be conducted to

8 justify a conditional waste load allocation.

The third comment received was that the AWRM

10 program could reduce groundwater levels in the Piru

11 Basin due to the extraction wells.

.1 Staffs response is that we found that the

13 drawdown ranges under the AWRM program would operate

14 within the historic drawdown ranges for Piru Basin and

15 that any potential impacts could be managed through the

16 MOU.

17 Alternatively the Regional Board may consider

18 imposing flow restrictions on the forthcoming NPDES

19 permit for the discharge of the RO groundwater blend to

20 Reach 4A.

21 Staff proposes a few changes that were made

22 after you received your agenda package. This is

23 because its a very complicated TMDL and there are a

24 lot of deadlines for various implementation tasks and

25 compliance milestones.
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1 Working with our permitting staff we felt it

2 was necessary to make a few nonsubstantive changes just

3 to clarify where the waste load allocations apply.

4 There are three changes on the change sheet we

5 gave you this morning.

6 The first change is to correct a typo. The

7 other two changes are to link up the compliance dates

8 to make the compliance deadlines more clear.

9 And if you have any questions on.these

10 changes staff can answer them at the end.

11 So there are two alternatives before the

12 Board. The first is no action. Under this

13 alternative the Board will take no action at this time

14 to adopt the conditional SSOs or amend the TMDL waste

15 load allocation and the current implementation plan.

16 This would likely require the construction of

17 the maximum advance treatment facilities and would

18 require the brine disposal via a 43-mile discharge

19 pipeline to theocean.

20 The second alternative is to adopt a suite of

21 conditional site-specific objectives and to revise the

22 TMDL to include conditional waste load allocations and

23 an implementation plan that would facilitate the AWRM

24 program implementation.

25 Staff is the recommending Alternative 2 with
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1 the changes that we provide in the change sheet. We

2 find that the conditional site-specific objectives will

I
_ _ __------- - ----------- -- - -

3 protect beneficial uses and implementation of the AWRM

4 will result in decreased salt loading to the watershed

5 with fewer environmental impacts and economic impacts

6 than Alternative 1.

7 Additional benefits in both water supply and

8 water quality will accrue in areas downstream as a

9 result of the AWRM.

10 And in the interest of time the Sanitation

11 Districts and unity water will discuss these benefits

12 in their presentation.

13 This concludes staffs presentation.

14 CHAIRPERSON DIAMOND Thank you.

15 SENIOR STAFF COUNSEL LEVY Chair Diam.ond

16 CHAIRPERSON DIAMOND Yes.

17 SENIOR STAFF COUNSEL LEVY One more

18 nonsubstantive change if I may which is on pages

19 14-17 and 14-18. We refer to the table as 7.6-1. It

20 should be 7-6.1.

21 CHAIRPERSON DIAMOND Thanks.

22 Imgoing to ask the first speaker to be

23 Supervisor John Flynn.

24 MR. FLYNN Yes. Good morning Madam Chair

25 and Board Members. Thank you very much.
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1 Im just going to be very brief. Weve

2 listened to this issue many many times. And today

3-support ATternative 2 I hope that you move with that

4 issue.

5 Chloride issues in the Santa Clara River

6 Valley as you have learned and are concerned about and

7 have shown that are very significant to agricultural

8 production and certain crops.

9 And not only in the United States and our area

10 and our region but countries throughout the world

11 agricultural areas are very sensitive about chloride

12 issues. And Ive read some of the literature on it.

13 So I hope you support Alternative 2 and I say that

14 with some experience.

15 I initiated the order from the State Water

16 Board to create a.groundwater management agency in

17 Ventura County so Ive been involved with that issue

18 for about 30 years so have some of that experience in

19 looking at the issue here before us today.

20 But I would like to end by saying to you even

21 though it doesnt relate directly to this issue that I

22 want to thank the staff for all the assistance they

23 have given to me and to Ventura County on the El.Rio

24 sewer project which is a very sensitive project.

25 And I especially want to thank and single out
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1 Wendy Phillips who has been so great in helping us with

2 that issue. You know its not been an issue with

3 quiet residents. Quite concerned about it. Shes

4 helped very much pull us through that and were making

5 progress.

6 Thank you for allowing me to speak.

7 CHAIRPERSON DIAMOND Thank you for that. We

8 appreciate all the comments.

9 Now were going to go on to the discharger

10 presentation in the order that I have. Well begin

11 with supervisor Kathy -- oh who is going to do the

12 presentation for the dischargers

13 Okay. Sorry. Come on up. I was moving to

14 the Public Comments.

15 MR. MAGUIN Chair Diamond and Members of the

16 Board my name is Steve Maguin. Im the chief engineer

17 and general manager of the Sanitation Districts of Los

18 Angeles County and Im here today as the chief

19 engineer of the Santa Clarita Valley Sanitation

20 District which is the agency that owns and operates the

21 two water reclamation plants that serve the Santa

22 Clarita Valley and discharge to the Santa Clara River.

23 My purpose for being here and Im extremely

24 happy to say this is to give unequivocal support to

25 the recommendation-of your staff on this item.
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1 Let me give you just a couple minutes of

2 background. We have-15 minutes and youre going to

3 hear a more extensive presentation from my associate

4 Phil Friess. I just wanted to give you a little bit of

5 background context for this.

6 As Mr. Unger said its a long process to

7 develop the current TMDL that just became effective in

8 2005. Even before it became effective we did embark

9 on a number of programs aimed towards compliance and

10 resolution of the chloride issue.

11 First we embarked on and completed all of the

12 studies that were required in the TMDL yourBoard

13. adopted. And I think Mr. Unger gave you some -- a feel

14 for just how extensive and difficult those were.

15 Second we are still involved in a three-phase

16 program to eliminate the single largest controlled

17 source of chloride to our system automatic water

18 softeners that are recharged with salt and discharge

19 very salty brine to the sewer system.

20 We sponsored -- and not without difficulty

21 and not that we were successful the first time -- but

22 we sponsored legislation to get the authority in 2003

23 to prohibit new automatic water softeners in our

24 service area.

25 We implemented a program of both public
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1 education and an incentive program a buyback program

to encourage folks to voluntarily get rid of their

3 water softeners.

4 Those two programs to date have gotten more

5 than half of the water softeners in the valley out.

6 Were down to less than 3000 from a high of between6-7
and 7000. Very successful program.

8 And as Mr. Unger mentioned were very pleased

9 that last month Proposition S on the ballot that was

10 sponsored by the Santa Clarita Valley Sanitation

11 District had a very large aye vote.

12 It will become effective January lst. It will

13 give our board of directors the authority to orderthe

14 removal of existing water softeners in the valley.

15 But note since that election the number of

16 voluntary removals has peaked. Were now getting about

17 a hundred a week.

18 Laughter

19 MR. MAGUIN Thats what happens.. The

20 incentive drops when theres a mandate. So its more

21 valuable to volunteer today than it will be next month.

22 We also about the time of your TMDL began

23 the evaluation of how we comply with the Boards order.

24 We defined two different projects that could achieve

25 compliance.
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1 One Mr. Unger mentioned was the installation

2 of large scale desalination to desalt the WRP effluent.

3 The other was to minimize flow to the river to

4 as small a flow as possible and waste the rest of the

5 water to the Pacific Ocean and thus avoid the TMDL and

6 avoid the discharge of chloride to the river.

7 Both those optionshad tremendous negatives

8 associated with them. Let me just list some of them.

9 They either -- they wasted some or most of the

10 very valuable recycled water resource something that

11 we shouldnt allow.

12 Both required substantial new quantities of

13 electricity.

14 Both created substantial new carbon

15 footprints.

16 And both diverted or would likely divert the

17 bulk of the reclaimed water from the downstream

18 agricultural users all bad ramifications of the

19 projects identified to comply.

20 That was theorigin of what became the

21 stakeholder process a very long very challenging

22 process involving all the interests the water

23 interests in the Santa Clarita Valley the water

24 interests in Ventura County and most importantly the

25 agricultural interests in Ventura County your staff
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2

1 and our staff.

The proposal before you today is the result

and culmination of that stakeholder process. And Im

4 just going to give you the qualitative benefits as

5 opposed to the negatives of what would have to have

6 been done without the proposed action today.

7 It will result in greater not less flow of

8 water to the downstream agricultural users in Ventura

9 County.

10 It will help reduce chloride in a very high

11 chloride groundwater basin the Piru Basin.

12 It will reduce or help reduce saltwater

13 intrusion in the Oxnard Plain.

14 It will operate a substantially lower new

15 electrical requirement and have a very much smaller

16 carbon footprint than projects earlier described.

17 In a nutshell I think this has been a

18 difficult process with an extremely good outcome.

19 Again its going to be all the comporients very

20 complex -- and I11 let Phil who is much more

21 technically competent describe them to you.

22 But in an overview I think we have developed

.2 something very very good. Youre going to hear a lot

24 of people support it because it has a bright -- a lot

25 of very good ramifications.
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Thank you. And with that Im going to

2 introduce Mr. Phil Friess who is head of our technical

-- -- ----- - --- ------------- -

3 services department and who has been our lead in this

4 entire stakeholder process to define this project.

5 CHAIRPERSON DIAMOND Thank you very much.

6 MR. MAGUIN That you Madam Chair.

7 MR. FRIESS Chair Diamond Members of the

8 Board. Again my name is Phil Friess tech services

9 department head for the Sanitation Districts.

10 Im very happy to be here today to describe

11 the recommended Alternative Water Resources Management

12 TMDL compliance option the MOU among the watershed

13 stakeholders and the commitments that have been made

14 by the stakeholders should you adopt conditional

15 site-specific objectives to support implementation of

16 this Alternative Water Resources Management compliance

17 plan.

18 On this slide very similar to the slide that

19 Sam Unger showed. On the right-hand side is the City

20 of Santa Clarita our two water reclamation plants the

21 discharge to the Santa Clara River the Saugus and

22 Valencia Water Reclamation Plants the Los

23 Angeles/Ventura County line.

24 Just over the county line is Camulos Ranch

25 which is a large agricultural operation surface
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1 diverting agricultural operation that includes

2 salt-sensitive agriculture avocados and strawberries

3 among the crops that they grow.

4 Camulos Ranch overlies the east Piru Basin

5 groundwater basin and downstream to the west is the

6 City of Fillmore.

7 The alternative water resources management

8 compliance option is a watershed-based solution that

9 incorporates five major elements.

10 The first of those.elements as Steve alluded

11 to is to reduce the levels of chloride in the effluent

12 from the treatment plants by removing all the remaining

13 self-regenerating water softeners in the surface area

14 for the two plants. And we hope to reduce the chloride

15 level in the effluent by 25 milligrams per liter by

16 that action.

17 And in converting the current bleached-based

18 disinfection systems at the two plants to an

19 ultraviolet system with that action we hope to reduce

20 the chloride level another 8 milligrams per liter.

21 The second element of the AWRM option is to

22 implement a 3 million gallon per day microfiltration

23 reverse osmosis advance.treatment upgrade at the

24 Valencia Water Reclamation Plant.

25 The brine waste produced by this process would
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3

1 be disposed of locally in Los Angeles County through

2 deep well injection.

The desalinated recycled water produced by

4 this process would be used first to achieve water

5 quality objectives by blending with the discharge from

6 the Valencia plant by co-discharging with the tertiary

7 effluent to the Santa Clara River also be used as a

8 first priority to protect beneficial uses.

9 When those objectives have been achieved

10 desalinated recycled water which is left over will be

11 used to achieve and maintain the salt balance in the

12 watershed the East Piru Groundwater Basin as the point

13 of action and to provide a water supply benefit.

14 The third element of the AWRM program is the

15 implementation of salt management facilities in Ventura

16 County. Those consist of a large new extraction well

17 field in the East Piru Groundwater Basin and the

18 pipelines that you see in yellow and orange.

19 When the desalinated recycled water is not

20 needed for compliance with water.quality objectives it

21 will.be delivered down the yellow pipeline to the

22 extraction well field where it can be blended with high

23 chloride East Piru Groundwater.

24 The blend will have a chloride concentration

25 of less than 100 milligrams per liter and it can be
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1 discharged through the orange pipeline downstream of

2 the dry gap of the Santa Clara River.

3 This ability to extract blend and discharge

4 not only exports salt from the East Piru Basin it also

5 creates a water supply benefit that will increase yield

6 at Freeman Diversion and as youve heard reduce the

7 need for groundwater pumping on the Oxnard Plain and

8 reduce seawater intrusion on the Oxnard Plain.

9 Its because of these benefits that the

10 Ventura County stakeholders who previously opposed any

11 relaxation in water quality standards now support the

12 conditional site-specific objectives and the AWRM plan.

13 The fourth element to AWRM the plan is to use

14 supplemental dilution water to lower levels of chloride

15 in the river both before or after implementation of

16 the AWRM infrastructure.

17 After implementation of the AWRM

18 infrastructure the use of supplemental dilution water

19 will allow us to meet water quality objectives when

20 State Water Project chloride levels are very high

21 without constructing large-scale desalination

22 facilities.

23 The source for this supplemental dilution

24 water is proposed to be low chloride Saugus aquifer

25 groundwater local groundwater.
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1 The last major element of the AWRM plan is to

2 provide an alternative water supply to Camulos Ranch

3 whenever the surface water quality does not support

4 Camulos salt-sensitive agricultural operations.

5 Again when State Water Project water chloride

6 levels are high the chloride levels in the river can

7 be driven to above 117 milligrams per liter. Thats

8 the level thats needed to protect the avocados and

9 strawberries that Camulos grows.

10 So whenever the surface water is above 117 we

11 would provide an alternative source of water of

12 sufficient quality to fully protect that use. The

13 proposed source for that alternative water is a blend

14 of desalinated recycled water from the desalination

15 facility Valencia Water Reclamation Plant blended

16 with local groundwater or diverted surface water.

17 This slide contrasts the energy and water

18 resources impacts of large scale reverse osmosis and

19 AWRM planning.

20 The large scale reverse osmosis upgrades would

21 essentially double electrical consumptionin Saugus and

22 Valencia Water Reclamation Plants and substantially

23 reduce flows to the river as Steve pointed out.

24 Due to brine losses and due to projected

25 demand to that desalinated recycled water to augment
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water supplies in Los Angeles County its projected

2 that the large scale RO upgrade would eventually reduce

3 flows to the river by about 71 percent.

4 And that level of.discharge to the river would

5 not only adversely impact water quantity in the river

6 of Ventura County during drought conditions it would

7 also seriously impact water quality.

8 In contrast the AWRM option increases

9 electrical consumption to plants by only 15 percent and

10 wastes very very little water as.brine essentially

11 maintaining current flow levels to the river.

12 This slide shows that the AWRM facilities will

13 be very effective tools with which to manage salts in

14 the Santa Clara watershed. The existing water quality

15 objective of 100 would allow a certain amount of salt

16 loading to the river. The projected annual average

17 amount above that that would be associated with AWRM

18 discharge would be 325 tons a year so the difference

19 between a hundred and the site-specific objectives

20 would result in an estimated 325 tons a year of

21 additional salt.loading.

22 But the amount of chloride that can be

23 exported by the extraction wells at East Piru is about

24 2000 tons per year and the amount of chloride loading

25 that can be prevented by preventing seawater intrusion
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1 is about 6000 tons a year. So the additional salt

2 loading associated with this project is much more than

3 overcome by the salt export capability and seawater

4 intrusion prevention capability of the project.

5 On October 23rd of this year a group of the

6 key stakeholders in the watershed executed a Memorandum

7 of Understanding to implement the Alternative Water

8 Resources Management solution.

9 The commitments are summarized in this slide.

10 As the discharger seeking site-specific objectives

11 obviously the Santa Clarita Valley Sanitation District

12 is going to fund the AWRM elements including source

13 control the facility upgrades the Ventura County salt

14 management facilities purchase of supplemental water

15 provision of alternative water supply to Camulos Ranch.

16 In addition we will financially incentivize

17 additional water -- is that my time

18 We will financially incentivize additional

19 water recycling in the Santa Clarita area and co-fund

20 with United Water Conservation District extension of

21 that groundwater surface water interaction model out to

22 Freeman Diversion so it can be used to model impacts in

23 the Fillmore and Santa Paula areas.

24 The Santa Clarita Valley area water purveyors

25 and United Water Conservation District have agreed to
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1 on behalf of Santa Clarita Valley.Sanitation District

2 purchase imported water and transfer it to replace

3. Saugus aquifer groundwater thats delivered to this

4 project as supplemental dilution water.

5 Theyve also agreed to support site-specific

6 objectives and AWRM implementation.

7 It should be noted that United Water

8 Conservation Districts mission is to manage the water

9 resources to the maximum benefit of all the

10 stakeholders in Ventura County and they will

11 incorporate AWRM operations into their effort to carry

12 out that mission.

13 CHAIRPERSON DIAMOND I dont want to

14 interrupt you. I just want to know if youre coming

15 toward the close because we are trying to keep to a

16 timeline this morning so that we have enough time for

17 Board questions.

18 MR. FRIESS Yes maam. One or two minutes

19 at the most.

20 CHAIRPERSON DIAMOND Okay. Thank you.

21 MR. FRIESS Thank you.

22 And last Ventura County Agricultural Water

23 Quality Coalition which represents farming interests

24 throughout Ventura County will agree to support the

25 SSOs and AWRM implementation.
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1 Last slide.

2 Theres important works still to be done to

actually implement this solution.

4 During 2009 the district iaill work to reach

5 agreement with the water purveyors for provision of

6 supplemental dilution water.

7 We will work with Camulos Ranch to address

8 their concerns and to reach agreement with them on

9 provision of alternative water supply to Camulos.

10 United will have to work with Camulos to reach

11 agreement on construction and operation of those

12 extraction wells.

13 We will -- also during 2009 we will extend

14 our groundwater surface water interaction model to

15 address stakeholder concerns.over water levels and

16 water quality in the Piru Fillmore and Santa Paula

17. Basins and to identify any.measures needed to control

18 and mitigate any adverse impacts.

19 2009 to 2011 pursuant to state law

20 requirements we will develop the facilities plans

21 and environmental documents.

22 2011 to 2015 will be design and construction

23 of facilities completion in May of 2015 one year

24 ahead of the current TMDL implementation schedule.

25 But in closing we think the AWRM will improve
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1 surface water and groundwater quality conserve water

2 and electricityand it will protect all beneficial

uses. Its the only option that can increase yield a

4 Freeman and reduce seawater intrusion. We think it

5 does the best overall job and we hope youll adopt

6 site-specific objectives to support it.

7 And last Id just like to recognize the hard

8 work of your staff their openness their willingness

9 to consider recommending this option. They met with us

10 almost every Friday for the last 18 months and we

11 truly appreciate their efforts.

12 CHAIRPERSON DIAMOND Thank you. As do we.

13 Im going to ask United Water Conservation

14 District and you will also have 15 minutes. This is a

15 15-minute presentation I understand.

16 DR. BACHMAN Actually a little less than

17 that.

18

19

20

CHAIRPERSON DIAMOND Great.

Laughter

MR. BACHMAN Im still surprised Im standing

21 here and agreeing with.anything that has happened with

22 the County Sanitation Districts.

23 As many of you who are Board Members and have

24 been here for a while know this has been very

25 contentious for a long time and over the last two or
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

LOS ANGELES REGION

320 West 4h Street Suite 200 Los Angeles CA 90013

213576-6600 Fax 213576-6660
http//www.waterboards.ca.gov/6sangeles/

ORDER NO. R4-2009-0074

NPDES NO. CA0054216

WASTE DISCHARGE REQUIREMENTS
FOR THE SANTA CLARITA VALLEY SANITATION DISTRICT OF LOS ANGELES COUNTY

VALENCIA WATER RECLAMATION PLANT
DISCHARGE TO SANTA CLARA RIVER

The following Discharger is subject to waste discharge requirements as set forth in this

Order

Table 1. Discharger Information

Discharger Santa Clarita Valley Sanitation District of Los Angeles County

Name of Facility Valencia Water Reclamation Plant

28185 The Old Road

Facility Address Santa Clarita CA 91355

Los Angeles County

The U.S. Environmental Protection Agency USEPA and the Regional Water Quality Control Board

Regional Water Board have classified this discharge as a major discharge.

The discharge by the Santa Clarita Valley Sanitation District of Los Angeles County from

the discharge points identified below is subject to waste discharge requirements as set

forth in this Order

Table 2. Discharge Location

Discharge

Point
Effluent Description

Discharge Point

Latitude

Discharge Point

Longitude
Receiving Water

001
Tertiary treated

34 25 49.6 N 1189 3533.37 W Santa Clara River
effluent

002
Tertiary treated

34 25 48.27 N 3531.95 W1189 Santa Clara River
effluent

February 25 2009
Revised 04/07/09 4/20/09 5/14/09 and 6/4/09
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Table 3. Acministrative lnformation

This Order was adopted by the Regional Water Board on June 4 2009

This Order shall become effective on July 24 2009

This Order shall expire on May 10 2014

The Discharger shall file aReport of Waste Discharge in accordance with
180 days prior to the Order

title 23 California Code of Regulations as application for issuance of new
expiration date Title 40 Code

of Federal Regulations part
waste discharge requirements no later than

12221d

I Tracy J. Egoscue Executive Officer do hereby certify that this Order with all attachments

is a full true and correct copy of an Order adopted by the California Regional Water Board
Los Angeles Region on June 4 2009.

Tracyýýgoscue Executive Officer -

February 25 2009
Revised 04/07/09 4/20/09 5/14/09 and 6/4/09
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IV. EFFLUENT LIMITATIONS AND DISCHARGE SPECIFICATIONS

A. Effluent Limitations - Discharge Points 001 and 002

---- 1ý--Final-EffluentL-imitatio- ns----Dischar-ge-P-o- ints-00-1-and-002-----

a. The Discharger shall maintain compliance with the following effluent limitations at

Discharge Points 001 and 002 into Santa Clara River with compliance measured

at Monitoring Locations EFF001 and EFF002 respectively as described in the

attached Monitoring and Reporting Program

Table 6. Effluent Limitations

tP U it

Effluent Limitations

erarame n s
Average

Monthl

Ave.

Weekly

Maximum

Daily

Instant.

Minimum
Instant.

Maximum

BiochemicalOxygen mg/L 20 30 45 ---Demand5-day C.ý 20C Ibs/day 3600 5400 8100 ----lmg/L 15 40 45 ----TotalSuspended So ids
1

Ibs/day 2700 7200 8100 ----pHstandard units -- -- -- 6.5 8.5

Settleable Solids ml/L 0.1 -- 0.3 ----mg/L10 15 -

Oil and grease
Ibs/day 1800 2700 ----TotalResidual Chlorine mg/L -- -- 0.1 ----Totaldissolved solids mg/L 1000 -- -- ----TDSIbs/day 180000 -- -- ----fmg/L 400 ---Sulate
Ibs/day 72000 -- -- ----Boronmg/L 1.5 -- -- ----Ibs/day270 -- -- ----MBASmg/L 0.5 -- ----Ibs/day90 -- -- -- --

i

The mass emission rates are based on the plant design flow rate of 21.6 MGD and are calculated as

follows FlowMGD x Concentration mg/L x 8.34 conversion factor lbs/day. During wet-weather storm

events in which the flow exceeds the design capacity the mass discharge rate limitations shall not apply

and concentration limitations will provide the only applicable effluent limitations.

Limitations and Discharge Requirements Tentative Version 02/25/09 17

Revised 04/07/09 04/20/09 5/14/09 6/4/09
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Parameter Units

Effluent Limitations

Average

Monthly

Ave.

Weekl

Maximum

Daily

Instant.

Minimum
Instant.

Maximum
Chloride mg/L -- -- 1002

Ammonia Nitrogen NH3-N mg/L 1.753 -- 5.2
3 --NitrateNitrite as Nitrogen

NQs-N N02-N
mg/L 6.8

3 ----
Nitrite as Nitrogen N02-N

mg/L
3

0.9 -- ----Nitrate
as N N03-N mg/L 6.8

3

Arsenic pg/L 10 -

lbs/day 1.8 -- -- ----Mercurypg/L 0.051 -- 0.094 ----Ibs/day0.0092 -- 0.017 - -

Selenium pg/L 4.4 -- 7.3 ----Ibs/day0.79 1.3

Iron pg/L 300 -

lbs/day 54

Total trihalomethanes pg/L 80 -

Ibs/day 14 -- -- --
--

b. Percent Removal The average monthly percent removal of BOD 5-day 20C
and total suspended solids shall not be less than 85 percent.

2

3

This limitation is derived from the waste load allocation for chloride as set forth in the Chloride TMDL for

the Upper Santa Clara River Resolution No. 004-004 Revision of interim waste load allocations and

implementation plan for chloride in the Amendment to the Water Quality Control Plan for the Los Angeles

Region to include a TMDL for Chloride in the Upper Santa Clara River Resolution No. 03-008 adopted by
the Regional Water Board on May 6 2004. This effluent limitation is superceded by the interim effluent limit

for chloride based upon the interim waste load allocation shown in Table 7 of this NPDES Order.

According to Resolution No. R4-2006-016 Amendment to the Water Quality Control Plan for the Los

Angeles Region through revision of the Implementation Plan for the Upper Santa Clara River Chloride

TMDL which proposed to shorten the compliance period by two years the WLA-based final effluent limit for

chloride shall become operative 11 years after the effective date of the Upper Santa Clara River Chloride

TMDL.

This limitation is derived from the final waste load allocation as set forth in Resolution No. 03-011
Amendment to the Water Quality Control Plan for the Los Angeles Region to include a TMDL for Nitrogen
Compounds in the Santa Clara River adopted by the Regional Water Board on August 7 2003. The TMDL
Implementation section specifies that the Waste Load Allocation shall become operative after the

completion of additional treatment or modifications to achieve WLAs by POTWs in as short a period of time

as possible but no later than eight years after the effective date of the TMDL before March 23 2012. At

the Regional Water Boards discretion interim limits based upon the interim waste load allocations were
allowed for a period not to exceed five years from the effective date of the TMDL. Since the Valencia WRP
has completed its nitrification/denitrification upgrades this effluent limitation is in effect.

Total trihalomethanes is the sum of concentrations of the trihalomethane compounds
bromodichloromethane bromoform chloroform and dibromochloromethane. This limit is based on the

Basin Plan WQO incorporation of MCLs by reference.

Limitations and Discharge Requirements Tentative Version 02/25/09 18
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c. The temperature of wastes discharged shall not exceed 86 F except as a result

of external ambient temperature.

d. The radioactivity of the wastes discharged shall not exceed the limits specified in

Title 22 Chapter 15 Article 5 Section 64443. of the California Code of

Regulations-CCR-or-subse-quent revisions.-- ---e.The wastes discharged to water courses shall at all times be adequately

disinfected. For the purpose of this requirement the wastes shall be considered

adequately disinfected if 1 the median number of total coliform bacteria

measured in the disinfected effluent does not exceed an MPN or CFU of 2.2 per

100 milliliters utilizing the bacteriological results of the last seven days for which

analyses have been completed 2 the number of total coliform organisms does

not exceed an MPN or CFU of 23 per 100 milliliters in more than one sample in

any 30-day period and 3 no sample exceeds 240 MPN or CFU of total coliform

bacteria per 100 milliliters. Samples shall be collected at a time when
wastewater flow and characteristics are most demanding on treatment facilities

and the disinfection processes.

f. For the protection of the water contact recreation beneficial use the wastes

discharged to water courses shall have received adequate treatment so that the

turbidity of the treated wastewater does not exceed a an average of 2

Nephelometric turbidity units NTUs within a 24 hour period b 5 NTUs more

than 5 percent of the time 72 minutes during any 24 hour period and c 10

NTUs at any time.

g. To protect underlying ground water basins pollutants shall not be present in the

wastes discharged at concentrations that pose a threat to ground water quality

h. Acute Toxicity Limitation and Effluent Requirements

i. The acute toxicity of the effluent shall be such that

a The average survival in the undiluted effluent for any three 3 consecUtive

96-hour static renewal bioassay tests shall be at least 90% and

b No single test produces less than 70% survival.

ii. If either of the above requirements hia or hib is not met the

Discharger shall conduct six additional tests over a twelve-week period. The

Discharger shall ensure that they receive results of a failing acute toxicity test

within 24 hours of the completion of the test and the additional tests shall

begin within 5 business days of the receipt of the result. If the additional tests

indicate compliance with acute toxicity limitation the Discharger may resume

testing at the regular frequency as specified in the monitoring and reporting

program. However if the results of any two of the six accelerated tests are

less than 90% survival then the Discharger shall begin a Toxicity

Limitations and Discharge Requirements Tentative Version 02/25/09

Revised 04/07/09 04/20/09 5/14/09 6/4/09
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Identification Evaluation TIE. The TIE shall include all.reasonable steps to

identify the sources of toxicity. Once the sources are identified the

Discharger shall take all reasonable steps to reduce toxicity to meet the limits.

iii. If the initial test and any of the additional six acute toxicity bioassay tests

result in less than 70 % survival the Dischargershall immediately implement
the Initial Investigation Toxicity Reduction Evaluation TRE Workplan
described later in this section.

iv. The Discharger shall conduct acute toxicity rrmonitoring as specified in

Attachment E - Monitoring and Reporting Program MRP.

Chronic Toxicity Trigger and Requirements

i. The chronic toxicity of the effluent shall be expressed and reported in toxic

units where

TU
100

NOEC

The. No Observable Effect Concentration NOEC is expressed as the

maximum percent effluent concentration that causes no observable effect on
test organisms as determined by the results of a critical life stage toxicity test.

ii. There shall be no chronic toxicity in the effluent discharge.

iii. If the chronic toxicity of the effluent exceeds the 1.0 TUc monthly median

.trigge the Discharger shall immediately implement accelerated chronic

toxicity testing according to Attachment E -MRP Section V.B.3. If any three

out of the initial test and the six accelerated test resultsexceed 1.0 TUc the

Discharger shall initiate a TIE and implement the Initial Investigation TRE

Workplan as specified in Attachment E - MRP Sections V.D andV.E.

iv. The Discharger shall conduct chronic toxicity monitoring as specified in

Attachment E - MRP.

5

2. Interim Effluent Limitations

a. Consistent with the Santa Clara River Watershed Chloride TMDL during the

period beginning July 24 2009 permit effective date and ending on May 10
20145 permit expiration date the Discharger shall maintain compliance with the

Should this NPDES permit be administratively extended beyond the May 10 2014 expiration date then the

chloride compliance date shall also be administratively extended but not beyond the compliance date

established in the Upper SantaClara River Chloride TMDL.

Limitations and Discharge Requirements Tentative Version 02/25/09 20
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following interim effluent limitation in Table 7 of this NPDES Order at Discharge

Points 001 and 002 compliance measured at Monitoring Location EFF-001 and

EFF-002 as described in the attached MRP. This interim effluent limitation shall

apply in lieu of the corresponding final effluent limitations until the final effluent

limitation becomes operative as delineated in Footnote 2 of Table 6 for the same

parameterduring-the timeperFod-indýcated-m-this-provision.-

Table 7. Interim Effluent Limitations

Effluent Limitations

Parameter Units Average Maximum Instantaneous Instantaneous

Monthly Daily Minimum Maximum

Chloride mg/L
6

-- --

Not Applicable.

Table 8. Land Discharcie Specifications

Dischar e Specifications

Parameter Units Average

Monthly

Maximum

Daily

Average

Annual

N/A

C. Reclamation Specifications

Water Reclamation Requirements for Irrigation Industrial Use. The discharger

currently recycles treated effluent and plans on increasing the amount of water it

recycles. The production distribution and reuse of recycled water for directnon-potableapplications are presently regulated under Water Reclamation Requirements

WRR Order No. 87-48 adopted by this Regional Water Board on April 27 1987.

Table 9. Reclamation Discharqe Specifications

Discharge Specifications

Parameter Units Average

Monthly

Maximum

Daily

Average

Annual

N/A

6
The chloride interim limit is equal to the sum of the State Water Project treated water supply chloride

concentration plus 134 mg/L expressed as a 12-month rolling average not to exceed a daily maximum of

230 mg/L.

Limitations and Discharge Requirements Tentative Version 02/25/09 21
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Attachment K
TMDL-Related Tasks

Task
No.

Implementation Action and Required Submission from the Upper Santa Clara River

Chloride TMDL Resolution No. R4-2008-012

Completion Date

11 Trend monitoring The SCVSD will submit a monitoring plan to conduct chloride TDS and 4 years after

sulfate trend monitoring to ensure that the goal of chloride export in the watershed is.being Effective Date of

achieved water quality objectives are being met and downstream groundwater and surface TMDL

water quality is not degraded due to implementation of compliance measures. The SCVSD 05/04/2009

monitoring plan shall include plans to monitor chloride TDS and sulfate in groundwater and

identify representative wells to be approved by the Regional Board Executive Officer in the

following locations a Shallow alluvium layer in east Piru Basin b San Pedro Formation in

east Piru Basin and c groundwater basins under Reaches 5 and 6 which shall be equivalent

or greater than existing groundwater monitoring required by NPDES permits for Saugus and

Valencia WRPs. The monitoring plan shall also include a plan for chloride TDS and sulfate

trend monitoring for surface water for Reaches 4B 5 and 6. The monitoring plan shall include

plans to monitor chloride TDS and sulfate at a minimum of once per quarter-for groundwater
and at a minimum of once per month for surface water. The plan should propose a monitoring

schedule that extends beyond the completion date of this TMDL to evaluate impacts of

compliance measures to downstream groundwater and surface water quality.
This TMDL shall

be reconsidered if chloride TDS and sulfate trend monitoring indicates degradation of

groundwater or surface water due to implementation of compliance measures.

12 Trend monitoring The Reach 4A Permittee will submit a monitoring plan to conduct chloride Submitted with permit

TDS and sulfate trend monitorin to ensure that the goal of chloride export in the watershed is application

The annual report shall include a statement verifying which of the applicable TMDL tasks included in Attachment K have been completed.

Z
The dates may be modiRed by the Regional Board for just cause.

This Task was not included in Resolution No. 2006-016. The task was added when Resolution No. R4-2008-012 was adopted by the Regional Board on

December 11 2008. If Resolution No. R4-2008-01 2 does not go into effect then the Discharger does not have to complete this task.

K-1

2/25/09

Revised 04/07/09 4/20/09

Adopted 06/04/09
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Task Implementation Action and Required Submission fromthe Upper Santa Clara River Completion Date
No. Chloride TMDL Resolution No. R4-2008-012

being achieved water quality objectives are being met and downstream groundwater and

surface water quality is not degraded due to implementation of compliance measures. The

Reach 4A permittee monitoring plan shall include plans to monitor chloride TDS and sulfate in

groundwater and
identify representative wells to be approved by the Regional Board Executive

Officer in the following locations a Fillmore Basin and b Santa Paula Basin. The monitoring

plan shall also include a plan for chloride TDS and sulfate trend monitoring for surface water
for Reaches 3 and-4A. The monitoring plan should include plans to monitor chloride TDS and

sulfate at a minimum of once per quarter for groundwater and at a minimum of once per month

for surface water. The plan should propose a monitoring schedule that shall extend beyond the

corripletion date of this TMDL to evaluate impacts of compliance measures to downstream

groundwater and surface water quality. This TMDL shall be reconsidered if chloride TDS and
sulfate trend monitoring indicates degradation of groundwater or surface water due to

implementation of compliance measures.

13 Begin monitoring perapproved SVCSD monitoring plan completed in Task 11. One year after

Executive Officer

approval of Task 11

monitoring plan for

SCVSD

14 Begin monitoring per approved Reach 4A Permittee monitoring plan One year after

Executive Officer

approval of Task 12

monitoring plan for

Reach 4A Permittee

15 a Implementation of Compliance Measures Planning The SCVSD shall submit a report of 5 years after

planning activities which include but are not limited to 1 identifying lead state/federal Effective Date of

agencies 2 administering a competitive bid process for the selection of EIR/EIS and TMDL
Engineering Consultants 3 Development of Preliminary Planning and Feasibility Analyses 4 05/04/2010
Submittal of Project Notice of Preparation/Notice of Intent 5 Pre aration of Draft Wastewater
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Task Implementation Action and Required Submission from the Upper Santa Clara River Completion Date

No. Chloride TMDL Resolution No. R4-2008-012

Facilities Plan and Programmatic EIR 6 Administration of Public Review and Comment

Periods 7 Development of Final Wastewater Facilities Plan and Programmatic EIR and

incorporation and response to comments 8 Administration of final public review and

certification process and 9 Filing a Notice of Determination and Record of Decision

15 b Implementation of Compliance Measures Planning The SCVSD shall provide a schedule of 5 years after

related tasks and subtasks related to Task 15a and provide semi-annual progress reports on Effective Date of

progress of planning activities thereafter until completion of Final Wastewater Facilities Plan TMDL

and Programmatic EIR. 05/04/2010

16 The Regional Board staff will re-evaluate the schedule to implement control measures needed 6 years after

to meet final conditional WLAs adopted pursuant to Task 10 d and the schedule for Task 17. Effective Date of

The Regional Board at a public meeting will consider extending the completion date of Task 17 TMDL
and reconsider the schedule to implement control measures to meet final conditional WLAs 05/04/2011

adopted pursuant to Task 10 d. The SCVSD will provide the justification for the need for an

extension to the Regional Board Executive Officer at least 6 months in advance of the deadline

for this task.

17 a Implementation of Compliance Measures Complete EnvironmentalImpact Report The SCVSD 6 years after

shall complete a Wastewater Facilities Plan and Programmatic Environmental Impact Report for Effective Date of

facilities to comply with final effluent permit limits for chloride. TMDL
05/04/2011

17 b Implementation of Compliance Measures Engineering Design The SCVSD will begin the 6 years after

engineering design of the recommended project wastewater facilities Effective Date of

TMDL
05/04/2011

17 c Implementation of Compliance Measures Engineering Design The SCVSD will provide a 7 years after

design schedule of related tasks and sub-tasks and provide semi-annual progress reports on Effective Date of

progress of design activities thereafter until completion of Final Design. In addition the TMDL
SCVSD will provide a construction.schedule of related tasks and sub-tasks and provide semi- 05/04/2012

annual progress reports on progress of construction activities thereafter until completion of

K-3
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Task Implementation Action and Required Submission from the Upper Santa Clara River Completion Date
No. Chloride TMDL Resolution No. R4-2008-012

recommended project wastewater facilities.

17 d Implementation of Compliance Measures Construction The SCVSD shall have applied and 9.5 years after

received all appropriate permits and have completed construction of the recommended project Effective Date of

wastewater facilities. TMDL
11/04/2014

17 e Implementation of Compliance Measures Start-Up The SCVSD shall have completed start-up 10 years after

testing and certification of the recommended project wastewater facilities. Effective Date of

TMDL
05/04/2015

18 The Regional Board Executive Officer may consider conditional SSOs for TDS and sulfate for 7 years after

Reaches 4B 5 and 6 based on results of groundwater-surface water interaction studies on Effective Date of

accumulation of TDS and sulfate in groundwater potential impacts to beneficial uses and an TMDL
anti-degradation analysis. 05/04/2012

19 The Regional Board staff will re-evaluate the schedule to implement control measures needed 9.5 years after

to meet final conditional WLAs adopted pursuant to Task 10 d and the schedule for Task 17. Effective Date of

The Regional Board at a public meeting will consider extending the completion of Task 17 and TMDL
reconsider the schedule to implement control measures to meet final conditional WLM adopted 11/04/2014
for chloride pursuant to Task 10 d. The SCVSD will provide the justification forthe need for an

extension to the Regional Board Executive Officer at least 6 months in advance of the deadline

for this task. The Regional Board will also consider conditional SSOs and final conditional

WLAs for TDS and sulfate based on results of Task 18.

20 The interim WLAs for chloride shall remain in effect for no more than 10 years after the effective 10 years after

date of the TMDL. Conditional SSO for chloride in the USCR shall be achieved. Final Effective Date of

This Task was similar to Task 13d in Resolution No. 2006-016. However it was modified when Resolution No.R4-2008-012 was adopted by the

Regional Board on December 11 2008. If Resolution No. R4-2008-012 does notgo into effect the Discharger woutd have to complete Task 13d of

Resolution No. 2006-016 instead of Task 17d of Resolution No. R4-2008-012.

K-4

2/25/09

Revised 04/07/09 4/20/09

Adopted 06/04/09

1473



Received

July 29 2011

commission on

state mandate

Santa Clarita Valley Sanitation District of Los Angeles County

Valencia Water Reclamation Plant

ORDER NO. R4-2009-0074

NPDES NO. CA0054216

Task

No.
Implementation Action and Required Submission from the Upper Santa Clara River

Chloride TMDL Resolution No. R4-2008-012

Completion Date 2

conditional WLAs for chloride in Reaches 4B 5 and 6 shall apply by May 5 2015. The TMDL

Regional Board may consider extending the completion date of this task as necessary to 05/04/2015

account for events beyond the control of the SCVSD.

21 The interim WLAs for TDS and sulfate contained in this BPA Resolution No. R4-2008-012 10 years after

shall be implemented no sooner than the effective date of this BPA and shall remain in effect Effective Date of

until May 4 2015. Final WLAs shall apply by May 5 2015 unless conditional SSOs and final TMDL
conditional WLAs for TDS and sulfate are adopted as described in Task 19. 05/04/2015

This Task was similar to Task 14 in Resolution No. 2006-016. However it was modified when Resolution No. R4-2008-012 was adopted by the Regional

Board on December 11 2008. If Resolution No. R4-2008-012 does not go into effect the Discharger would have to complete Task 14 of Resolution No.

2006-016 instead of Task 20 of Resolution No. R4-2008-012.
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

LOS ANGELES REGION

320 West 42h Street Suite 200 Los Angeles CA 90013

213576-6600 Fax 213576-6660

hftp//www.waterboards.ca.goV/Iosangeles/

ORDER NO. R4-2009-0075

NPDES NO. CA0054313

WASTE DISCHARGE REQUIREMENTS
FOR THE SANTA CLARITA VALLEY SANITATION DISTRICT OF LOS ANGELES COUNTY

SAUGUS WATER RECLAMATION PLANT
DISCHARGE TO SANTA CLARA RIVER

The following Discharger is subject to waste discharge requirements as set forth in this

Order

Table 1. Discharger Information

Discharger Santa Clarita Valley Sanitation. District of Los Angeles County

Name of Facility Saugus Water Reclamafion PEant

26200 Springbrook Avenue

Facility Address Santa Clarita CA 91350

Los Angeles County

The U.S. Environmental Protection Agency USEPA and the Regional Water QuaEity Control Board have

classified this discharge as a major discharge

The discharge by the Santa Clarita Valley Sanitation District of Los Angeles County from

the discharge point identified below is subject to waste discharge requirements as set forth

in this Order

Table 2. Discharge Location

Discharge
Effluent Description

Discharge Point Discharge Point
Receiving Water

Point Latitude Longitude

001
Tertiary treated 342523 N -1183224 W Santa Clara River

effluent

Table 3. Administrative Information

This Order was adopted by the Regional Water Quality Control Board on June 4 2009

This Order shall become effective on July 24 2009

This Order shall expire on May 10 2014

The Discharger shall file a Report of Waste Discharge in accordance with
180 days prior to the Order

expiration date Title 40 Code
title 23 California Code of Regulations as application for issuance of new

of Federal Regulations part
waste discharge requirements no later than

122.21d

Adopted June 4 2009
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1 Tracy J. Egoscue ExecutiveOfficer do hereby certify that this Order with all attachments
is a full true and correct copy of an Order adopted by the California Regional Water

Quality Control Board Los Angeles Region on June 4 2009.

A
l h e b. Uý zv

Tracy J. Egoscue Executive Officer

fý-

Adopted June 4 2009
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IV. EFFLUENT LIMITATIONS AND DISCHARGE SPECIFICATIONS

A. Effluent Limitations - Discharge Point 001

1. Final Effluent Limitations - Discharge Point 001
- - --------- -

a. The Discharger shall maintain compliance with the following effluent limitations at

Discharge Point 001 into Santa Clara River with compliance measured at

Monitoring Location EFF001 as described in the attached Monitoring and

Reporting Program

1

2

.ý..
Effluent Limitations

Parameter Units
Average

Monthl

Ave.

Weekly

Maximum

Dailý

Instant.

Minimum

Instant.

Maximum

nicalOxygenBiocher mg/L 20 30 45 -- -

Demand 5-day @ 20C Ibs/day 1080 1630 2440 -- -

mg/L 15 40 45 -- -
Total Suspended Solids

lbs/day
1

810 2170 2440 ----p1-1standard units -- -- -- 6.5 8.5

Settleable Solids ml/L 0.1 -- 0.3 -- -

mg/L 10 -- 15 --

Oil and grease
Ibs/dayl 540 810 ----TotalResidual Chlorine mg/L - -- 0.1 ----Totaldissoived solids mg/L 1000 -- -- ----TDSibs/day 54210 -- -- ---mg/L300 -- -- ---Sulfate
Ibs/dayl 16260 ----Chloridemg/L -- -- 1002 -- -

The mass emission rates are based on the plant design flow rate of 6.5 MGD and are calculated as follows

FlowMGD x Concentration mg/L x 8.34 conversion factor lbs/day. During wet-weather storm events

in which the flow exceeds the design capacity the mass discharge rate limitations shall not apply and

concentration limitations will provide the only applicable effluent limitations.

This limitation is derived from the waste load allocation for chloride as set forth in the Chloride TMDL for

the Upper Santa Clara River Resolution No. 004-004 Revision of interim waste foad allocations and

implementation plan for chloride in the Amendment to the Water Quality Control Plan for the Los Angeles

Region to include a TMDL for Chloride in the Upper Santa Clara River Resolution No. 03-008 adopted by

the Regional Board on May 6 2004. This effluent limitation is superseded by the interim effluent limit for

chloride based upon the interim waste Eoad allocation shown in Table 7 of this NPDES Order. According

to Resolution No. R4-2006-01 6 Amendment to the Water Quality Control Plan for the Los Angeles Region

through revision of the Implementation Plan for the Upper Santa Clara River Chloride TMDL which

proposed to shorten the compliance period by two years the WLA-based final effluent limit for chEoride shall

become operative 11 years after the effective date of the Upper Santa Clara River Chloride TMDL.

Limitations and Discharge Requirements Adopted Version June 4 2009 16
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teP itsU

Effluent Limitations

rarame n
Average

Monthly

Ave.

Weekl

Maximum

Daily

Instant.

Minimum
Instant.

Maximum

Boron mg/L 1.5 -- ---Ibs/day81.3 -- -- ----Bm9/L 0.5 -
----MAS

Ibs/dayl 27.1 -- -- ----NI-1
Nit o N

mg/L 203 -- 5.63
----genAmmonia r 3-

Ibs/day1

Nitrate Nitrite as Nitrogen
mg/L 7.1

3 - -
-- -

NO3-N N02-N Ibs/dayl
-_ -- -- -

Nitrite as Nitrogen NOz-N mg/L 0.9
3 ---Ibs/dayl-- -- ----0

NN
mg/L 7.1

3
-- -- --

itrate as N N 3-
lbs/day -- --

_--Antimonypg/L 6

Ibs/day 0.33 - -- -_-Cadmiumpg/L 5 -- -- -
_

-

Ibs/day 0.27

Cyanide pg/L 3.9 9.4

Ibs/day 0.21 0.51

Iron pg/L 300 -- -- -

Ibs/day -16.26 -- - - -

Perchlorate pg/L. 6 -- -- -

Ibs/day 0.33

Total Trihalomethanes pg/L 80 -- -- - -

Ibs/day 4.34 -- - -

b. Percent Removal The average monthly percent removal of BOD 5-day 20C
and total suspended solids shall not be ess than 85- percent.

c. The temperature of wastes discharged shall not exceed 86F except as a result

of external ambient temperature.

3
This limitation is derived from the final waste load allocation as set forth in Resolution No. 03-011

Amendment to the Water Quality Control Plan for the Los Angeles Region to include a TMDL for Nitrogen

Compounds in the Santa Clara River adopted by the Regional Board on August 7 2003. The TMDL
Implementation section specifies that the Waste Load Allocation shall become operative afterthe

completion of additional treatment or modifications to achieve WLAs by POTWs in as short a period of time

as possible but no later than eight years after the effective date of the TMDL before March 23 2012. At

the Regional Boards discretion interim limits based upon the interim waste load allocations were allowed

for a period not to exceed five years from the effective date of the TMbL. Since Saugus WRP has

completed its nitrification/denitrification upgrades this effluent limitation is in effect.

Total trihalomethanes is the sum of concenfirations of the trihalomethane compounds
bromodichloromethane bromoform chloroform and dibromochloromethane. This limit is based on the

Basin Plan WQO incorporation of MCLs by reference.

Limitations and Discharge Requirements Adopted Version June 4 2009 17
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d. The radioactivity of the wastes discharged shall not exceed the limits specified in

Title 22 Chapter 15 Article 5 Section 64443 of the Califomia Code of

Regulations CCR or subsequent revisions.

e. The wastes discharged to water courses shall at all times be adequately

disinfe_cted.__For the purpose of this requirement the wastes shall be considered

adequately disinfected if 1 the median numberof total colif-orm acteria
measured in the disinfected effluent does not exceed an. MPN or CFU of 2.2 per

100 milliliters utilizing the bacteriological results of the last seven days for which

analyses have been completed 2 the number of total coliform bacteria does not

exceed an MPN or CFU of 23 per 100 milliliters in more than one sample in any

30-day period and 3 no sample exceeds 240 MPN or CFU of total cofiform

bacteria per 100 milliters. Samples shall be collected at a time when wastewater

flow and characteristics are most demanding on treatment facilities and the

disinfection processes

f. For the protection of the water contact recreation beneficial use the wastes

discharged to water courses shall have received adequate treatment so that the

turbidity of the treated wastewater does not exceed a an average of 2

Nephelometric turbidity. units NTUs within a 24 hour period b 5 NTUs more
than 5 percent of the time 72 minutes during any 24 hour period and c 10

NTUs at any time.

g. To protect underlying ground water basins pollutants shall not be present in the

wastes discharged at concentrations that pose a threat to ground water quality.

h. Acute Toxicity Limitation and Effluent Requirements

i. The acute toxicity of the effluent shall be such that

a The average survival in the undiluted effluent for any three 3 consecutive

96-hour static renewal bioassay tests shall be at least 90% and

b No single test produces less than 70% survival.

ii. lf either of the above requirements hia or hib is not met the

Discharger shall conduct six additional tests over a twelve-week period. The

Discharger shall ensure that they receive results of a failing acute toxicity test

within 24 hours of the completion of the test and the additional tests shall

begin within 5 business days of the receipt of the result. If the additional tests

indicate compliance with acute toxicity limitation the Discharger may resume

testing at the regular frequency as specified in the monitoring and reporting

program. However if the results of any two of the six acceferated tests are

less than 90% survival then the Discharger shall begin a Toxicity

Identification Evaluation TIE. The TIE shall include all reasonable steps to

identify the sources of toxicity. Once the sources are identified the

Discharger shall take all reasonable steps to reduce toxicity to meet the limits.

Limitations and Discharge Requirements Adopted Version June 4 2009 18
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ii
i. If the initial test and any of the additional six acute toxicity bioassay tests

result in less than 70 % survival the Discharger shall immediately implement
the Initial Investigation Toxicity Reduction Evaluation TRE Workplan
described later in this section.

iv. The Discharger shall conduct acute toxicity.monitoring as specified in

Attachment E- Monitoring and Reporting Program MRP.

Chronic Toxicity Trigger and Requirements

i. The chronic tox.icity of the effluent shail be expressed and reported in toxic

.unit where

TUC-
.10

NOEC

The No Observable Effect Concentration NOEC is expressed as the

maximum percent effluent concentration that causes no observable effect on
test organisms as determined by the results of a critical life stage toxicity test.

ii. There shall be no thronic toxicityin the effluent discharge.

iii. If the.chronic toxicity of the effluent exceeds the 1.0 TUc monthly median

trigger the Discharger shall immediately implement accelerated chronic

toxicity testing according to Attachment E -MRP Section V.B.3. If any three

out of the initial test and the six accelerated test resultsexceed 1.0 TUc the_.
Discharger shall initiate a TIE and implement the Initial Investigation TRE

Workplan as specifed inAttachment E - MRP Sections VD and V.E.

iv. The Discharger shall conduct chronic toxicity monitoring as specified in

Attachment E - MRP.

2. Interim Effluent Limitations

a. Consistent with the Santa Clara River Watershed Chloride TMDL during the

period beginning July 24 2009 permit effective date and ending on May 10
20145 permit expiration date the Discharger shall maintain compliance with the

following interim effluent limitations in Table 7 of this NPDES Order at Discharge
Point 001 compliance measured at Monitoring Location EFF-001 as described in

the attached MRP. This interim effluent limitation shall apply in lieu of the

.correspondin final effluent limitations until the final effluent limitation becomes

operative as- delineated in Footnote 2 of Table 6 for the same parameter during

the time period indicated in this provision.

Should thisNPDES permit be administratively extended beyond the May 10 2014 expiration date then the

chloride compliance date shall also be administratively extended but not beyond the compliance date

established in the Upper Santa Clara River Chloride TMDL.

Limitations and Discharge Requirements Adopted Version June 4 2009 19
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Table 7. Interim Effluent Limitations

Effluent Limitations

Parameter- -- Units
--- - Average

-MontFti

Maximum
Dail - Instantaneous

Minirrrum

InstantaneousMaximtim-Chloride
mg/L

6
230 --

Not Applicable.

Table 8. Land Discharge Specifications

Dischar e Specifications

Parameter Units Average

Monthly

Maximum
Daily

Average

Annual

N/A -- --

C. Reclamation Specifications

Water Reclamation Requirements for Irrigation Industrial Use. The treated

effluent is also regulated under. Water Reclamation Requirements WRR Order No.87-49adopted by this Regional Water Board on April 27 1987. Currently there is no

offsite direct reuse of the final treated effluent.

Table 9. Reclamation Discharge Specifications

Dischar e Specifications

Parameter Units Average

Monthly

Maximum
Daily

Average

Annual

N/A -- -- -

6
The chloride interim fimit is equal to the sum of the State Water Project treated water supply chloride

concentration plus 114 mg/L expressed as a 12-month rolling average not to exceed a daily maximum of

230 mg/L.

Limitations and Discharge Requirements Adopted Version June 4 2009 ..2
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STATE WATER RESOURCES CONTROL BOARD

RESOLUTION No 68-16

STATEMENT OF POLICY WITH RESPECT TO
MAINTAINING HIGH QUALITY OF WATERS IN CALIFORNIA

WHEREAS the California Legislature has declared that it is the
policy of the State that the granting of permits and licenses
for unappropriated water and the disposal of wastes into the
watersof the State shall be so regulated as to achieve highest
water quality consistent with maximum benefit to the people of
the State and shall be controlled so as to promote the peace
health safety and welfare of the.people of the State and

WHEREAS water quality control policies have been and are being
adopted for waters of the State and

WHEREAS the quality of some waters ol the State is higher than
that established by the adopted policies and it is the intent
and purpose of this Board that such higher quality shall be
maintained to the maximum extent possible consistent with the
declaration of the Legislature

NOW THEREFORE BE IT RESOLVED

1 Whenever the existing quality of water is better than the
quality established in policies as of the date on which
such policies become effectivey such existing high.quality
will be maintained until it has been demonstrated to the
State that any change will be consistent with maximumbene-fitto the people of the State will not unreasonably affect
present and ariticipated beneficial use of such water and
will not result in water quality less than that prescribed
in the policies.

2. Any activity which produces or may produce a waste orin-creasedvolume or concentration of waste and whichdis-chargesor proposes to discharge to existing high quality
waters will berequired to meet waste discharge requirements
which will result in the best practicable treatment orcon-trolof the discharge necessary to assure that a apollu-tionor nuisance will not occur and b the highest water
quality consistent with maximum.benefit to the people of
the State will be maintained.

In implementing this policy the Secretary of the Interior
will be kept advised and will be providedwith suchinfor-.mationas he will need to discharge his responsibilities
under the Federal Water Pollution Control Acte
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BE IT FURTHER RESOLVED that a capy of this resolut3.on befor-wardedto the Secretary of the ýnterior as part of Californias
water quality control policy submissiond

CERT.iFI CAIt3N

The undersigned Executive 4fficer of the State Water Resources
Cesntrol Board does hereby certify that the foregoing is a full
true and.correct copy of a resolution duly and regularly adopted
at a meeting of th.e State Water Resources Control Board held on
October 24 195$

Bated October 280 1968

State Water Resour
Contra1. Board

Kerry W. .Mu3.lig2
Executive Officer

s
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EXECUTIVE SUMMARY

This report identifies potential alternatives to achieve compliance with various water quality
_ -----------objectivesWQOs witfiin tfie Upper Santa C1ara River USCR watershed and describes

results of the assessment of those alternatives utilizing the numerical Groundwater/Surface

Water Interaction Model the GSWI model or GSWIM. This work was performed as part of

the Groundwater/Surface Water Interaction Model Study that is being jointly conducted by the

Santa Clarita Valley Sanitation District SCVSD or the District and the Los Angeles Regional

Water Quality Control Board Regional Board as part of the USCR Chloride Total Maximum

Daily Load TMDL. This report also satisfies the requirements of Task 9 of the USCR

Chloride TMDL Implementation Schedule requiring the SCVSD to develop a report on

conceptual compliance measures to meet different chloride WQOs and final waste load

allocations.

This report presents the potential compliance options to the chloride TMDL issues in the SCR
and the results of the assessment of those alternatives utilizing the GSWIM. The GSWI
numerical model was developed by CH2M Hill and HydroGeoLogic Inc HGL 2008 for a

portion of the USCR watershed to evaluate fate and transport of chloride in surface water and

groundwater basins underlying Reaches 4 5 6 and 7 as designated by the Regional Board of

the SCR in accordance with the chloride TMDL collaborative process. The compliance

alternatives evaluated as part of this effort include

1 Advanced Treatment and Brine Disposal

2 Minimal Advanced Treatment / Zero Discharge and Secondary Effluent Pipeline

and Outfall

3 Alternate Water Reclamation Plant WRP Discharge Location and

4 Alternative Water Resource Management AWRM

As required in Task 9 of the Chloride TMDL process the report evaluated these potential

chloride control measures in terms of complying with existing and revised WQOs. The

Advanced Treatment and Brine Disposal alternative the Minimal Advanced Treatment / Zero

Discharge and Secondary Effluent Pipeline and Outfall alternatives and the Alternate WRP

1
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Discharge Location alternative were evaluated for compliance with the existing WQOs. The

results of this evaluation are summarized in Table E-1.

As shown on the table none of the alternatives were predicted to achieve compliance with the

100 mgYL WQO for chloride at all times and at all locations. Because compliance with the

existing WQO was not possible at alltiines and all locations in the SCR receiving waters

revisions to these WQOs were considered that would still be protective af all beneficial uses in

Reaches 4B 5 and6. An AWRM alternative was jointly developed by various TMDL.

stakeholders which will achieve compliance with proposed Site-Specific Objectives SSOs

and provide for a diverse mix of water quality and water supply benefits. The key elements of

the AWRM alternative include

implementing measures to reduce chloride in the recycled water from the Districts

WRPs

constructing advanced treatment for a portion of the recycled water from the Districts

Valencia WRP

procuring local groundwater for release to the SCR as supplemental water during

drought periods

constructing water supply facilities in Ventura County to facilitate export of existing

salts in groundwater

providing alternative water supply to protect salt-sensitive agricultural beneficial uses of

the SCR

supporting the expansion of recycled water uses within the Santa Clarita Valley and

revising surface water and groundwater WQOsto support all of these elements.

The AWRM alternative provides for a regional watershed solution for chloride as an alternative

to compliance with the existing 100 mg/L WQO considers the use of SSOs and water resource

management facilities that would allow for the full protection of all beneficial uses while

simultaneously providing a more feasible compliance solution maintains a chloride balance in

the USCR Watershed and provides salt export and water supply benefits to Los Angeles and

2
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Ventura County stakeholders. The proposed SSOs are summarized on Figures E-1 and E-2.

The results of the evaluation for the AWRM compliance with proposed SSOs are summarized

in Table E-2. As shown on the_tablethe GWSWIManatysispredictsthat-theAWRM

alternative provides for compliance with the proposed SSOs for chloride under both drought

and non-drought conditions.
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TABLE E-1

SUMMARY OF COMPLIANCE ALTERNATIVE ATTAINMENT FREQUENCIES

Upper Santa Clara River Chloride TMDL

Santa Clara River Valley Califomia

Compliance Altemative Surface Water at Blue Cut East Piru Basin Groundwater

Surface Water WQO LRE Threshold Surface Water WQO LRE Threshold Groundwater WQO
100 mg/L 120 mg/L 00 mg 120 mg 200 mg/L

Scenario l aUV 41.2 77.8 43.5 76.3 100.0

Advanced Treatment- la 66.8 99.0 55.0 99.6 100.0

AdvancedTreatment-2a 66.4 100.0 54.2 99.6 100.0

Advanced Treatment - 3a 66.1 100.0 55.3 99.8 100.0

Mimimal Discharge 65.5 87.8 62.1 98.8 100.0

Zero Discharge 63.8 80.7 68.3 97.5 100.0

Altemate WRP Location 48.9 76.0 46.1 80.5 100.0

Notc Valuc rcpnscnl.s pcncntago of days during siniutadon pcriod
diat chloridc is pndictcd to bc oqual to or Icss thnn thc WQO conccntradon

West Piru Basin Groundwater

Surface Water WQO LRE Threshold Groundwater WQO
100 mg/L 120 mg 00 mg/L.

100.0 100.0 100.0

100.0 100.0 100.0

100.0 100.0 100.0

100.0 100.0 100.0

100.0 100.0 100.0

100.0 100.0 100.0

100.0 100.0 100.0
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TABLE E-2

Compliance Altemative

SUMMARY OF SITE SPECIFIC OBJECTIVE ATTAINMENT FREQUENCIES FOR THE AWRM ALTERNATIVE

Upper Santa Clara River Chloride TIvIDL

Santa Clara River Valley Califomia

Reach 4B at Blue Cut Reach 5 Reach 6

Surface Water WQO During Non-Drought Suface Water WQO During Drought Surface Water WQO Groundwater WQO Surface Water WQO Groundwater WQO
117 m_/L 130 mg/L 150 m_/L 150 m 150 m 150 m/L

AWRM Altemative 99.9 99.2 98.3-99.7 100.0 98.6 - 99.7

Note Value represents percentage of days during simulaion period that chloride is predicted to be equal to or less thm the WQO concentratfon

100.0
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1.0 INTRODUCTION

This report identifies potential alternatives to achieve compliance with various water quality

objectives WQOs within the Upper Santa Clara River USCR watershed and describes

results of the assessment of those alternatives utilizing the numerical Groundwater/Surface

Water Interaction Model the GSWI model or GSWIM. This work was performed as part of

the Groundwater/Surface Water Interaction Model Study that is being jointly conducted by the

Santa Clarita Valley Sanitation District SCVSD or the District and the Los Angeles Regional

Water Quality Control Board Regional Board as part of the USCR Chloride Total Maximum

Daily Load TMDL. This report also satisfies the requirements of Task 9 of the USCR

Chloride TMDL Impleinentation Schedule requiring the SCVSD to develop a report on

conceptual compliance measures to meet different chloride WQOs and final waste load

allocations.

1.1 UPPER SANTA CLARA RIVER CHLORIDE TMDL BACKGROUND

The Regional Board adopted the USCR Chloride TMDL in 2002 establishing chloridewaste-load
allocations for the.SCVSDs Valencia and Saugus water reclamation plants WRPs at 100

mg/L. Amendments to the TMDL in 2004 and 2006 established a phased TMDL approach

which allowed for the development of several scientific studies and potential site-specific

objectives SSOs for chloride that the Regional Board may consider as part of any revisions to

the existing 100 mg/L WQO. The TMDL implementation schedule specified among other

requirements that special scientific studies be conducted to a evaluate the appropriate

chloride threshold for the protection of sensitive agriculture b evaluate the appropriate

chloride threshold for the protection of endangered species and c develop a

groundwater/surface water interaction model to evaluate the impacts of chloride loading from

all sources on water quality. The results of these studies would then become the technical basis

by which potential SSOs for chloride could be developed for Regional Board consideration.

The TMDL required development of these studies in a collaborative process through Technical

Working Groups TWGs to ensure substantial agreement between the Regional Board staff

SCVSD staff and other stakeholders regarding the scientific and technical basis for

establishing WQOs for chloride. Each of the major studies conducted as part of the TMDL and

their current status are summarized as follows.

Threatened and Endangered Species Chloride Threshold Study TEs Study - The TEs

Study was completed in Noveinber 2007 and determined that the 1988 United States

4
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Environmental Protection Agency ambient water quality criteria for chloride for the protection

of aquatic life 230 mg/L as chronic and 860 mg/L as acute are protective of locally important

TEs Advent-Environ2007.Iherefare-thechloride-threshold forthe protection oflocally
-

important TEs was found to be considerably higher than the threshold range for the protection

of salt-sensitive agriculture.

Agricultural Chloride ThYeshold Study Ag Study - The Ag Study was a two-part study with a

Literature Review and Evaluation LRE completed in September 2005 CH2M Hill 2005

and an evaluation of the appropriate averaging period completed in January 2008 Newfields

2008. The Ag Study determined that the appropriate chloride threshold for salt-sensitive

agriculture avocados strawberries and nursery crops grown in the USCR watershed is a

guideline chloride concentration ranging between 100 and 117 mg/L with an averaging period

for chloride concentrations of approximately 3 months.

Groundwater - Surface Water Interaction Model GSWIM Study - The GSWIM Study

developed a calibrated numerical model that was completed in March 2008 CH2MHill-HydroGeoLogicInc HGL 2008 Geomatrix 2008 to evaluate the impact of WRP effluent

discharges to the river on downstream surface water and groundwater in the Los Angeles and

Ventura County portion of the SCR watershed. This Report presents ongoing results from

application of the GSWIM to evaluate various alternatives to comply with the existing WQOs
and potential SSOs in consideration. One of the alternatives described in this Report is the

Alternative Water Resources Management AWRM Program Section 5.0 which represents a

basin-wide set of options.

Site Specific Objectives SSO and Anti Degradation Analysis ADA Study - The S SO and

ADA Study is currently being developed to provide the technical.and regulatory basis for the

Regional Board to consider potential SSOs that support the AWRM Program as discussed in

more detail below. As part of the SSO effort a white paper on the agricultural beneficial uses

in Reaches 5 and 6 of the USCR was developed in September 2007 SCVSD 2007 which

assessed whether salt-sensitive agriculture was an existing or potential beneficial use. The

white paper concluded that salt-sensitive agriculture was not an existing or potential beneficial

use for surface water or underlying groundwater that could be impacted by surface water in

Reaches 5 and 6. Since salt-sensitive agriculture was not an existing or potential beneficial use

for the surface waters or underlying groundwater that could be impacted by surface water in

5
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these reaches SSOs higher than the AgStudy threshold range of 100-117 ing/L are potentially

possible and are being considered as part of the AWRM Prograin Section 5.0.

1.2 GSWIM BACKGROUND

The GSWI numerical model was developed by CH2M Hill and HGL for a portion of the USCR

watershed to evaluate fate and transport of chloride in surface water and groundwater basins

underlying Reaches 4 5 6 and 7 as designated by the Regional Board of the SCR in

accordance with the chloride TMDL collaborative process. The GSWI model was developed

as a tool to improve the understanding of the interaction between surface water and

ground.water and the linkage between surface-water quality and groundwater quality with

respect to chloride. The GSWIM study area is shown on Figure 1-1. The development and

calibration of GSWIM is documented in the Task 2B-1 Report CH2M Hi11-HGL 2008.

GSWIM has been used by the CH2M Hi11-HGL team and by Geomatrix to assess the potential

relationships between chloride loading from recycled water discharges at SCVSDs Valencia

and Saugus WRPs and the downstream groundwater and surface water environments for

various future scenarios under a variety of future hydrology land use and water use

assumptions developed as part of the USCR Chloride TMDL Collaborative Process by the

GSWIM Study TWG consisting of the SCVSD the Regional Board and stakeholders from both

Los Angeles and Ventura County.

These future scenarios focused on identifying the effects of individual water management and

treatment options on chloride levels in the surface and subsurface flow systems including

Various levels of use of recycled water from the WRPs in the East Subbasin.

.Remova of residential selfregenerating water softeners SRWS which contribute

chloride to the WRP recycled water.

ý Conversion of the current bleach-based disinfection facilities which contribute chloride

to the WRP recycled water to Ultra-Violet Light Disinfection UV technology at the

WRPs.

Application of advanced treatment through use of Micro-Filtration MF and Reverse

Osmosis RO treatment technologies.

The results of the GSWIManalysis for these future scenarios are documented in the Task 2B-1

Report CH2M Hill-HGL 2008 and the Supplement to the Task 2B-1 Report Geomatrix

6
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2008. This Task 2B-2 Report describes additional compliance scenarios/alternatives that

involve a broader range and mix of water management options that were developed to assess

overall compliancewith existing WQOsand proposedSSOs for the SCR watershed and

includes the development of the AWRM option described in Section 5.0.

1.3 PREvious GSWIM RESULTS

The future scenario GSWIM simulations reported by CH2M Hill-HGL 2008 and Geomatrix

2008 represent potential hydrology land use and water use conditions during calendar years

2007 through 2030 developed collaboratively with the GSWIM Study TWG based on

historical hydrologic years 1975 through 1998. Land use build-out proceeded from 2005

conditions to estimated build-out conditions projected in 2027 which were based on the Santa

ClaritaValley Area Plan the City of Santa Clarita General Plan the Newhall Ranch Specific

Plan the City of Fillmore Plan and the 2007 cropping data for Ventura County CH2MHill-HGL
2008. Imported water rates and distribution were established for these simulations based

on these future build-out plans as well as plans for increased water reuse Kennedy/Jenks

Consultants 2002 Forma 2003. Table 1-1 summarizes the scenario set evaluated as part of

the GSWIM Study which includes combinations of high intermediate and low reuse of

recycled water from the Valencia WRP with various levels of advanced treatment MF/RO or

SRWS removal rates to control the chloride levels in the recycled water discharge. With respect

to compliance with the existing 100 mg/L WQO and LRE guidelines of 100-120 mg/L for the

SCR results from the simulations suggested that

None of the scenarios simulate chloride concentrations less than the existing WQO of.

100 mg/L at all times and locations in Reaches 4B 5 and 6. Simulated daily chloride

concentrations were equal to or less than the existing WQO during approximately 16 to

66 percent of the future simulation period at the top of Reach 4B at Blue Cut.

Only Scenarios 2 a and 3a medium and low future recycled water reuse with advanced

treatment using MF/RO at the WRPs to achieve 100 mg/L in the recycled water

discharge produced surface-water chloride concentrations less than the upper bound of

the avocado threshold of 120 mg/L at all times at the top of Reach 4B of the SCR at

Blue Cut. The remaining scenarios produced surface-water chloride concentrations that

were less than 120 mg/L during approximately 28 to 99 percent of the future simulation

period.

7
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All ofthe scenarios predicted chloride concentrations in groundwater that consistently

met the existing WQO of 200 mg/L in groundwater east of Piru Creek. None of the

simulations predicted chloride concentrations less than the lower 100 mg1L or upper

120 mg/L avocado thresholds at all times during the period with attainment ranging

from 0 percent of the future simulation period for the lower threshold up to 99 percent

for the upper threshold.

All simulations predicted chloride concentrations in groundwater that consistently met

the existing 100 mg/L WQO in groundwater west of the Piru Creek confluence.

Other significant observations from these future scenario simulations include

Simulated chloride concentrations at Blue Cut were generally related to concentrations

of recycled water discharges to the SCR from the Saugus and Valencia WRPs as

modeled by the various MF-RO and SWRS removal scenarios.

Additional sources of chloride loading above the loading from the WRP discharges

exist between the Valencia WRP and Blue Cut with concentrations at Blue Cut being

higher than the concentration of the discharge of Valencia WRP recycled water during

periods of drought. This condition is also noted for the calibration simulation but is

more pronounced in the some of the future scenario simulations.

The scenarios simulating greater reuse of recycled water and subsequent lower ARP

discharges to the SCR show increased chloride concentration in the groundwater in the

Piru Subbasin and in surface-water at Blue Cut during drought periods as compared to

scenarios simulating limited reuse of recycled water. This is due to less WRP discharge

to the SCR which has a diluting effect during drought periods to other sources of

chlorides between the WRPs and Blue Cut as well as more outdoor use of high

chloride water for irrigation which is subject to evaporation and subsequent return of

more concentrated water to the SCR as runoff and base flow.

1.4 ALTERNATIVES FOR COMPLIANCE OPTIONS

This report assesses a range of options for achieving compliance with various chloride WQOs

in both the East Subbasin and the Piru Basin including the AWRM option which involved

other local stakeholders and agencies who jointly developed a water management option
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during drought and non-drought conditions. Four general alternatives or strategies have been

identified and assessed in terms of the likelihood of achieving compliance with WQOs and

---pr-oposed-S-SOs-including--------

Advanced Treatment and Brine Disposal.-this alternative consists of constructing and

operating MF/RO treatment facilities to remove chloride from the recycled water

produced at the Valencia and Saugus WRPs. Sufficient advanced treatment capacity

would be required to reduce all chloride concentrations in WRP recycled water to below

the existing WQO of 100 mg/L for the SCR downstream of the discharges Reaches 5

and 6. MF/RO treatment would result in a significant amount of waste brine that

would require disposal most likely through a dedicated brine conveyance pipeline from

the WRPs to a new Pacific Ocean outfall in Ventura County.

Minimal Advanced Treatment and Secondary Effluent Pipeline aind Outfall - this

alternative consists of constructing and operating MF/RO treatment facilities for a

limited amount of WRP recycled water. The facilities would be sized to produce

sufficient recycled water to meet the existing WQO of 100 mg/L for discharge to the

SCR to maintain river habitat. The balance of the WRP recycled water would be

conveyed to the Pacific Ocean in Ventura County via a dedicated pipeline and ocean

outfall. The objective of this alternative is to export the chlorides in the WRP recycled

water exceeding the existing WQOs directly to the ocean rather than discharging them

locally to the SCR.

Alternate WRP Discharge Location - this alternative consists of relocating the Valencia

WRP recycled water discharge location upstream to the upper extent of Reach 7 of the

SCR near the United States Geological Survey USGS gauging station at Lang e.g. the

Lang Gauge. The objective of this alternative is to move the discharge farther away

from downstream salt-sensitive agricultural beneficial uses in Ventura County and

utilize the potential assimilative capacity in upgradient surface water and groundwater

to minimize.impacts in Ventura County from the chloride in the WRP recycled water.

Alternative Water Resource Management - this alternative consists of working with the

local water supply agricultural and development stakeholders in Los Angeles and

9
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Ventura Counties on a regional watershed solution to help achieve conmpliance with the

USCR Chloride TMDL. The objective of this alternative is to identify the best set of

options for compliance that results in the maximum net benefit for all water users along

the river while protecting the salt sensitive agricultural beneficial uses of the SCR in

Ventura County.

The descriptions and assessments of compliance alternatives and the AWRM alternative

provided in this Report are intended to fulfill a portion of the TMDL Task 9 requirements for

the USCR Chloride TMDL which requires that the SCVSD

Develop a pYe-planning report on conceptual compliance measures to meet diffeYent

hypotheticalfinal waste load allocations. County Sanitation Districts ofLos Angeles

County CSDLAC shall solicit proposals and develop and submit a report to the

Regional Board that identf es potential chloride control measures and costs based on

diffeYent hypothetical scenarios foY chloride water quality.objectives andfinal waste

load allocations.

Infonnation on the costs associated with the compliance alternatives identified in this report is

discussed in a separate report submitted by the SCVSD 2008.

A variety of future scenarios were developed and simulated with GSWIM to assess the

potential for the above alternatives to achieve compliance with the WQOs as summarized on

Table 1-2. The results of these scenarios are discussed in Sections 2 through 5 of this report.

The minimum amount of recycled water discharge to the SCR to maintain river habitat has not been determined.

For purposes of this study a minimum discharge from each WRP is assumed based on information in the

SCVSDs 2015 Santa Clarita Valley Joint Sewerage System Facilities Plan and Environmental Impact Report.
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2.0 ADVANCED TREATMENT AND BRINE DISPOSAL

The Advanced Treatment and Brine Disposal alternative assumes that SCVSD would install- - ---- -- ---- ----- ------- -------------- ---- -- -
and operate MF/RO treatment facilities at the Valencia and Saugus WRPs Under this

alternative all flows to the WRPs would be subject to MF/RO treatment and/or blending to

achieve a relatively constant recycled water discharge with a chloride concentration of 100

mg/L or lower. Operation of MF/RO treatment facilities would result in a significant stream of

waste brine which would require disposal. Given the amount of brine flow produced from

MF-RO operation required to comply with the existing 100 mg/L WQO for chloride a

dedicated 43-mile brine conveyance pipeline from the WRPs to a new ocean outfall in Ventura

County is required for this compliance alternative.

Model simulations for this alternative were developed assuming that WRP recycled water

discharge would have a constant concentration of 100 mg/L. These simulations were

performed as part of Task 2B-1 assessments and results have been reported in detail in CH2M
Hill-HGL 2008 and Geomatrix 2008.

Figure 2-1 presents model predicted chloride concentrations in the SCR at Blue Cut for the

three simulations performed assuming a chloride concentration of 100 mg/L for all WRP
discharges labeled la 2a and 3a in Task 2B-1 assuming varying levels of water reuse over

time. Also included on the graph are results from Task 2B-1 Scenario 1 g_UV which

represents predicted conditions with no treatment but with other changes that are considered

likely to occur including use of UV disinfection technology full development of recycled

water reuse and a high level of SRWS removals in the next few years. Results of Scenario

1g_UV are provided for comparison and as a means to assess potential improvement in

achieving WQOs from application of advanced treatment.

Figure 2-2 shows simulated frequencies of WQO attainment from the a series scenarios and

Scenario lg UV for the SCR at Blue Cut and in groundwater within the Piru Basin. In the

SCR at Blue Cut attainment frequencies of the ýexisting 100 mg/L chloride WQO for the

Advanced Treatment and Brine Disposal alternatives range from approximately 65.8% 3a to

66.4% la and 2a versus 41.2% for Scenario 1g UV. However the predicted improvement in

attainment from advanced treatment is generally drought-dependent. As shown on Figure 2-1

model predictions indicate that the existing chloride WQO of 100 mg/L are consistently

achieved during early periods in the simulation i.e. 2007 through 2019 simulating hydrology

based on 1975 through 1987. However predicted concentrations in the SCR at Blue Cut are
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consistently above the 100 mg/L WQO for an extended period generally beginning in 2019 and

extending through approximately 2027 hydrology based on 1987 through 1995 which

includes drought conditions in the later 1980s and early 1990s. Maximuin. predicted chloride

concentrations occur at the peak of the simulated drought in 2022 and 2023 and range from

approximately 115 ing/L 3a to 121 mg/L la.

Predicted chloride concentrations in the SCR at Blue Cut that are higher than those in WRP

recycIed water discharge are generallythe result ofother sources of salt loading to the river

during drought periods. These include accumulation of chlorides at the surface due to

evapoconcentration of outdoor irrigation i.e. inoisture discharged due to evapotranspiration

results in increased concentrations of the chloride remaining in the near-surface system with

runoff infiltration and subsequent base flow of these elevated concentrated chlorides into the

SCR and other ephemeral tributaries near Blue Cut.

CH2M Hi11-HGL perforlned supplemental siinulations to assess the general influence of WRP

discharges on chloride mass loading in the SCR and downstream groundwater CH2MHill-HGL2008. Results froin these simulations indicated that 10 to 15% of flows within the SCR

at Blue Cut are derived from sources other than WRP discharges i.e. groundwater inflows

and/or surface water and tributary runoff. Geomatrix also perfoimed a variety of simulations

with GSWIM to determine how well the model was simulating all physical and chemical

mechanisms contributing salt load to the SCR near Blue Cut. One significant simulation

involved allowing salts to evaporate numerically with evaporating water. The results of this

simulation indicated that the outdoor applied water concentrations did not increase due to

evapoconcentration instead removing vast amounts of chlorides that would otherwise remain

in the system. These results were indicative of the large of amount of chloride mass that is

retained at the surface when appropriately simulating evapoconcentration effects.

For chloride concentrations in groundwater east of Piru Creek in the Piru Basin both Scenario

1 g_UV and the Advanced Treatment and Brine Disposal alternatives predicted that the current

WQO of 200 mg/L would be achieved 100% of the simulated time period. The advanced

treatment options were predicted to iinprove general attainment of the stricter objectives for

salt-sensitive agriculture achieving groundwater concentrations less than 100 mg/L

approxiinately 55% of the simulated period and achieving 120 mg/L approximately 99% of the

simulated period. This represents improved conditions over those predicted in Scenario 1 g_UV

100 mg/L achieved 44% and 120 mg/L achieved 76% of the simulated period. For
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groundwater chloride concentrations west of Piru Creek both Scenario 1g_UV and the

Advanced Treatment and Brine Disposal alternatives predicted that the current WQO of 100

mg/L_would-beachievedl00%-o-f-tho-simulated- time-period.

While implementation of Advanced Treatment and Brine Disposal alternative to achieve 100

mg/L in the recycled water discharge to the river resulted in generally improved attainment of

the existing 100 mg/L chloride WQO in the receiving water the simulations did not result in

full attainment of the 100 mg/L WQO for the SCR at Blue Cut at all times and in all locations

of the receiving water due to the impacts from other sources of chloride to the river. In

addition the application of MF/RO facilities at both the Valencia and Saugus WRPs to achieve

100 mg/L in its recycled water discharges to the river would entail expensive upgrades in terms

of both capital facilities and significantly increased long-term operating and maintenance costs

and energy usage. Furthermore a brine conveyance pipeline extending approximately 43

miles from the WRPs to the ocean and ocean outfall would have to be built for the disposal of

the highly concentrated wastewater brines generated from the RO facilities. Such a pipeline

would be significantly more expensive than other contemplated alternatives and would require

significant environmental review planning design and construction through an extended area

including development across both public and private right-of-ways through numerous

jurisdictions.
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3.0 MINIMA.L ADVANCED TREATMENT AND SECONDARY PIPELINE AND
OUTFALL

An option that would reduce and/or eliminate the amount of advanced treatment capacity

needed to coinply with the existing 100 ing/L WQO would be to discharge all or most ofthe

WRP recycled water directly to the ocean through the construction of a secondary effluent

conveyance pipeline and ocean outfall in Ventura County. This option would achieve the

greatest export of chloride load from the WRPs out of the SCR watershed since most if not all

of the recycled water would be discharged into an ocean disposal pipeline. The diversion of

recycled water into an ocean disposal pipeline would also serve to dilute and dispose of any

highly concentrated wastewater brine waste from the RO processes necessary to maintain

minimum flows for habitat in the river that meet the existing 100 mg/L WQO. Two future

alternatives were developed to assess this general option.

Zero Discharge Alternativec Conveyance of all recycled water discharges from the

Valencia and Saugus WRPs to the Pacific Ocean off the Ventura County coast via a

new secondary effluent conveyance pipeline and ocean outfall resulting in a simulation

of zero discharge from the WRPs to the SCR within the GSWIM domain. This option

would reduce the chloride load from recycled water discharges to the river to zero

Miniinal Discharge Alternative Limit discharges to 4.6 million gallons per day

MGD from the Valencia WRP and 5.0 MGD from the Saugus WRP2 and convey the

balance of WRP recycled water discharges to the Pacific Ocean off the Ventura County

coast via a new secondary effluent conveyance pipeline and ocean outfall. It is assumed

that the minimal discharges from the WRPs to the SCR require coinpliance with the

existing WQO of 100 mg/L and therefore MF/RO treatment on a portion of the

recycled water is necessary to assure that the VJRP discharges comply with the 100

mg/L WQO. These discharges are assumed to have chloride concentrations at a

constant value of 100 mg/L.

Both model simulations were based on assumptions used in model Scenario lg_LTV with only

modifications to the WRP discharges as described above. Figure 3-1 presents a graph

illustrating the predicted discharges from the Valencia WRP under Scenario 1 g_UV versus the

reduction to 4.6 MGD. Discharges from the Saugus WRP were predicted in Scenario lg_UV

2
Estimates for minimum discharge required from each WRP are based on information in the SCVSDs 2015 Santa

Clarita Valley Joint Sewerage System Facilities Plan and Environmental Impact Report.
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to average approximately 5.7 MGD with minor seasonal fluctuations based on the overall plant

capacity. These discharges were modified to a constant 5.0 MGD for the minimal discharge

- option. - _

Figure 3-2 presents predicted chloride concentrations in the SCR at Blue Cut from the Zero

Discharge alternative Minimal Discharge alternative and Scenario Ig W simulations while

attainment frequencies for WQOs predicted by each simulation are shown on Figure 3-3. In the

SCR at Blue Cut the chloride WQO of 100 mg/L was predicted to be achieved approximately

63.8% of the simulated period for the Zero Discharge alternative and 65.5% for the Minimal

Discharge alternative. These predicted attainment frequencies are comparable to those

predicted for the Advanced Treatment and Brine Disposal alternative discussed in Section 2.0

with non-attainment of the 100 mg/L WQO in the receiving water at Blue Cut occurring during

the predicted drought situation. Further overall flow in the SCR at Blue Cut is predicted to

decline significantly under the Zero and Minimal Discharge alternatives as illustrated in Figure

3-4.

The drought related increases in predicted chloride concentrations in the SCR at Blue Cut are

generally greater in the Zero and Minimal Discharge alternatives. Maximum predicted

concentrations occur at the peak of the simulated drought in 2022 and 2023 with a maximum

predicted chloride concentration of approximately 148 mg/L for the Minimal Discharge

alternative and approximately 206 mg/L for the Zero Discharge alternative. As before

decreasing WRP discharge and chloride loading results in the increased irrifluence of other

chloride loading sources and mechanisms on predicted chloride concentrations in Reach 4B

during drought periods.

For chloride concentrations in groundwater east of Piru Creek in the Piru Basin both Scenario

1 g_UV and the Zero and Minimal Discharge alternatives predicted that the current WQO of

200 mg/L would be achieved 100% of the simulated time period. The Zero and Minimal

Discharge alternatives were predicted to improve general attainment of the stricter chloride

objectives for salt-sensitive agriculture achieving groundwater concentrations less than 100

mg/L approximately 62 and 68% of the simulated period respectively versus 43% for Scenario

lg_UV.. The alternatives were predicted to achieve 120 mg/L approximately 98% Zero

Discharge and 99% Minimal Discharge of the simulated period. This represents improved
conditions over those predicted in Scenario lg UV 100 mg/L achieved 44% and 120 mg/L

achieved 76% of the simulated period. For chloride concentrations in groundwater west of
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Piru Creek both Scenario lg_LTV and the Zero and Minimal Discharge alternatives predicted

that the current WQO of 100 mg/L would be achieved 100% of the sitriulated time period.

As with the Advanced Treatment and Brine Disposal alternative discussed in Section 2.0 while

reducing the total WRP recycled water discharge to the riveris predicted to improve attainrnent

of 100 mg/L WQO in the receiving water as compared with Scenario 1g_UV the 100 mg/L

WQO is not met at all tirimes and all locations in the receiving waters even if WRP discharges

to the river ceased to exist Zero Discharge or were reduced only to those levels necessary to

maintain habitat 9.6 MGD. Predicted chloride concentrations were also typically worst

during drought periods. These results indicate that othei sources and/or mechanisms of

chloride loading are responsible for non-attainment of the existing WQO for the Zero and

Minimal Discharge aiternatives contemplated in this section.

16

1529



Received

July 29 2011

commission on

state mandates

4.0 ALTERNATE WRP DISCHARGE LOCATION

A third alternative to the scenarios discussed in Sections 2.0 and 3.0 would be to move the

Valencia WRP discharge location upstream from its current location in Reach 5 of the SCR to

the beginning of Reach 7 of the SCR near the USGS gauging station at Lang. This alternative

would attempt to make use of potential additional assimilative capacity for chloride in areas

that are currently far removed from salt-sensitive agricultural beneficial uses of SCR and

groundwater supply. A simulation based on Scenario 1g UV was developed that moved the

discharge location from the current Valencia WRP outfall to an upstream location at the

beginning of Reach 7. The simulated discharge location is shown on Figure 4-1. Discharge

from the Saugus WRP was not changed to provide flows to support habitat in Reach 6. of the

SCR.

Figure 4-2 presents predicted chloride concentrations at Blue Cut from Alternate WRP

Discharge Location alternative and Scenario 1g_UV simulations while attainment frequencies

for WQOs predicted by each simulation are shown on Figure 4-3. In the SCR at Blue Cut the

chloride WQO of 100 mg/L was predicted to be achieved approximately 48.9% of the

simulated period compared to 43% for Scenario lg_UV. Maximum predicted chloride

concentrations in the SCR at Blue Cut are comparable for both simulations with a maximumof

176 mg/L predicted in the Alternate WRP Discharge Location alternative versus 160 mg/L for

Scenario lg_UV. In addition overall surface flows at Blue Cut are predicted to decline as

shown on Figure 4-4 as a result of moving the Valencia WRP discharge location to Reach 7 of

the SCR.

As expected groundwater concentrations within the East Subbasin are predicted to increase.

significantly as a result of increased salt loading from the Valencia WRP discharge in Reach 7.

Figures 4-5 and 4-6 show predicted chloride concentrations in groundwater at the Newhall

County Water Districts NCWD Pinetree well and Valencia Water Companys well Q2
which represent the upper and lower reaches of the alluvial aquifer underlying Reach 7 of the

SCR. As shown on the graphs maximum predicted concentrations are almost double for the

Alternate WRP Discharge Location alternative over Scenario 1g_UV.

For chloride concentrations in groundwater east of Piru Creek in the Piru Basin both Scenario

1g_UV and the Alternate WRP Discharge Location alternative predicted that the current WQO
of 200 mg/L would be achieved 100% of the simulated time period. The Alternate WRP

Discharge Location alternative was predicted to slightly improve general attainment of the

17

1530



Received

July 29 2011

commission on

state mandates

stricter objectives for salt-sensitive agriculture achieving groundwater concentrations less than

100 mg/L approximately 46% of the simulated period and 120 mg/L approximately 80% of the

period. This represents a small iinprovement over those predicted in Scenario 1g_UV 100

ing/L achieved 44% and 120 mg/L achieved 76% of the siinulated period. For chloride

concentrations in groundwater west of Piru Creek both Scenario 1g_UV and the Alternate

WRP Discharge Location alternative predicted that the current WQO of 100 mg/L would be

achieved 100% of the simulated time period.

Moving the discharge location of the current Valencia WRP outfall to the SCR to the

beginning of Reach 7 near the USGS Lang gauge did not result in significant improvement in

attainment of chloride WQOs in receiving waters over Scenario 1g_UV. This alternative

involves the construction and operation of a conveyance pipeline and pumping facilities to

relocate the Valencia WRP recycled water discharge approximately 16 miles upstream from the

Valencia WRP to the USGS Lang gauge.
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5.0 ALTERNATIVE WATER RESOURCE MANAGEMENT

Recognizing that the alternatives discussed in Sections 2.0 Advanced Treatment andBrine

Disposal 3.0 Minimal and/or Zero Discharge and 4.0 Alternate WRP Discharge Location

are not likely to achieve attainment of the existing 100 mg/L WQO at all times and all locations

in the receiving water a fourth alternative was developed that involves an alternative water

resources management AWRM approach in conjunction with the development of SSOs

whereby the AWRM alternative was developed to achieve compliance with SSOs at all times

and at all locations in the receiving water with mitigation measures put in place to protectsalt-sensitive
agricultural beneficial uses and groundwater when necessary. Therefore the SCVSD

and other stakeholders have jointly developed this regional watershed solution for chloride as

an alternative to compliance with the existing 100 mg/L-WQO.

The following sections provide a description of the development and key aspects of the AWRM
Program. Geomatrix worked with the TMDL stakeholders to develop individual simulations of

various water management elements of the AWRM scenario and presented and discussed these

results with the TMDL stakeholders on a weekly basis during the spring of 2008. The results

of the GSWIM simulation of the final AWRM scenario are provided in Section 5.2.

5.1 ALTERNATIVE WATER RESOURCE MANAGEMENT DEVELOPMENT

Since November 2007 SCVSD Ventura County Agricultural Water Quality Coalition

VCAWQC United Water Conservation District UWCD and the Upper Basin Water

Purveyors3 have been working together to develop an AWRM Program for the USCR Chloride

TMDL. As noted the purpose of the AWRM Program is to develop a regional watershed

solution for chloride as an alternative to compliance with the existing 100 mg/L WQO
recognizing that compliance with the existing 100 mg/L WQO at all times and all locations in

the receiving water was not possible with the existing alternatives considered and would likely

be a challenging and costly project requiring many years to implement. The AWRM Program

considers the use of SSOs and water resource management facilities that would allow for the

full protection of all beneficial uses while simultaneously providing a more feasible

compliance solution maintaining a chloride balance in the USCR Watershed and providing

salt export and water supply benefits to Ventura County stakeholders. Through this process

the SCVSD VCAWQC UWCD and the Upper Basin Water Purveyors have come to a

3
Castaic Lake Water Agency Valencia Water Company Newhall County Water District Los Angeles County

Water Works District No. 36 and the Santa ClaritaWater Division of the Castaic Lake Water Agency.

19

1532



Received

July 29 2011

commission or

state mandate

conceptual agreement on the key elements of the AWRM Program. Discussion of these

specific elements of the AWRM Program is presented in the following sections.

Several key elements were developed as part of the AWRM Program which when combined

result in a regional watershed solution for the USCR Chloride TMDL that benefits all

stakeholders within the watershed. The key elements were developed during the stakeholder

process and form the basis for the AWRM Program. The elements represent feasible

management options and decisions and include

implementing measures to reduce chloride in the recycled water at the Districts WRP

discharges

constructing advanced treatment for a portion of the recycled water from the Districts.

Valencia WRP

procuriing supplemental water i.e local groundwater or surface water foi release to the

SCR to enhance its assimilative capacity improve water quality conditions and attain

WQOs when needed

constructing water supply facilities in Ventura County.

providingalternative water supply when necessary to protect salt-sensitive agricultural

beneficial uses of the SCR

supporting.the expansion.of recycled water uses within the Santa Clarita Valley and

revising the surface water and groundwater WQOs to support all of these elements.

A conceptual schematic of the application of these elements is provided in Figure 5-1. The

GSWIM was used to simulate these elements to examine the resultant effects on surface water

and groundwater flow and chloride concentrations. The results of the GSWIM simulation are

provided in Section 5.2. Details of each of these elements are as follows
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Element No. 1 Reduction of Chloride Levels in WRP Recycled Water

-As partofthe_ArWRM-Pr-ogr-am-as-well-as-anysolution to the TMIL the-SCVSD willreduce

the chloride levels in the recycled water discharged from the Valencia and Saugus WRPs.

Reduction in recycled water chloride levels would be achieved through enhanced source

control specifically the removal of SRWSs which are a significant source of chloride to the

Districts sanitary sewer collection system and conversion of the current beach-based

disinfection facilities which contribute an additional 10 mg/L of chloride in recycled water at.

each WRP to W disinfection technology. Through removal of SRWS and conversion to UV
disinfection technologies the incremental chloride contribution from wastewater sources above

the contribution from water supply can be reduced to a level of approximately 50 mg/L. This

reduction in chloride will allow for the Valencia and Saugus WRPs to comply with revised

WQOs under varying water supply chloride conditions4 and minimize the amount of advanced

treatment required. As discussed below revisions to the existing WQOs would be necessary to

support this AWRM Program element.

Element No. 2 Advanced TYeatr-nent at the Districts Valencia WRP

While removal of chloride loading through enhanced source control would help the Saugus and

Valencia WRPs comply with revised WQOs a majority of the time additional chloride

reduction would still be necessary for compliance with downstream revised WQOs in Reach.

4B through the construction and operation of a 3 MGD advanced treatment facility using

MF/RO treatment technologies at the Valencia WRP. These facilities would serve three

purposes 1 continuous removal of approximately 3200 pounds per day5 of chloride from the

WRP recycled water 2 reducing chloride levels in the SCR in Reach 4B through conveyance

and discharge of the high quality Valencia RO permeate water near the Los Angeles-Ventura

County line when necessary to achieve compliance with revised WQOs for this reach and 3
providing a salt export and water supply benefit to Ventura County through delivery of the high

quality Valencia RO permeate water to the Ventura County water supply facilities. These

facilities and the salt export and water supply benefits associated with these facilities are

discussed in greater detail below.

4
Imported water supply chloride concentrations have often exceeded 100 mg/L during drought conditions due to

the influence of poor quality imported water supplies delivered from the State Water Project stored at the Castaic

Lake Reservoir.
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In addition to the advanced treatment facilities construction of brine disposal facilities to

dispose of brine waste from the RO treatment process via deep well injection would be

required. Unlike the other RO options that assume a higher volume of water treated using RO

and thus a inore significant brine waste stream the use of deep well injectiori for the AWRM

option represents a more plausible andsustainable brine disposal option based on a smaller

advanced treatment facility. The brine disposal for a 3MGD MF/RO facility AWRM
Program is estimated at 0.5 MGD.

As mentioned above when necessary the higli quality Valencia RO permeate water would be

discharged directly to the SCR near the Los Angeles - Ventura County line to reduce chloride

levels in the river and comply with revised WQOs in Reach 4B. Valencia RO permeate water

would be delivered to the river when chloride levels in the State Water Project SWP water

stored in the Castaic Lake Reservoir. are greater than or equal to 80 mglL. In addition to

discharging this high quality Valencia RO permeate water to the river the GSWIM study also

found that the use of additional supplemental water released to the. SCR discussed in more

detail below is needed in certain critical conditions of extreme drought to assure compliance

with the revised WQOs in Reach 4B. A schematic of this operational management of the

Valencia RO deliveries to the SCR is presented in Figure 5-2.

For conditions when the chloride levels in the SWP water stored in the Castaic Lake Reservoir

are below 80 mg/L the high quality Valencia RO permeate water does not need to be delivered

to the SCR. to corriply with revised WQOs for Reach 4B. In fact results from the GSWIM

simulation Section 5.2 suggest that this condition occurs approxiinately 76% of the time

which then would allow for the high quality Valencia RO permeate water to be delivered to the

water supply facilities to be developed in Ventura County in order to blend high saline

groundwater6 underlying Reach 4B and produce a blended watersupply that can be discharged

into the wetted portions of Reach 4A of the SCR to comply with the existing 100 mg/L WQO
for this reach. The discharge of this blended water supply in the wetted reaches of the SCR

where the Dry Gap ends allows for greater flow in the river which ultimately can then be

diverted at the Freeman Diversion to increase water supplies for Ventura County. This

5 The chloride load removed by RO is based on the long-term average Valencia WRP final effluent chloride

concentration of 117 mglL over the projected model period 2007-2030. The chloride load removed by RO is

variable and dependent on the amount of chloride in the water supply and recycled water
6 The groundwater in Reach 4B of the SCR currently has chloride concentrations as high as approximately 150

mg/L.
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operational management of the Valencia RO deliveries to the Ventura County water supply

facilities is presented conceptually on Figure 5-1.

Element No. 3 Procuring Local GYoundwateY foY Supplemental WateY Releases to the Santa

Clara River

Recognizing that conducting environmental studies permitting designing and constructing an

MF/RO facility at the Valencia WRP will take a significant period of time the AWRM
Program includes a commitment contingent upon the riecessary environmental assessments

required under the California Environmental Quality Act and compliance with Regional Board

permit limits to provide supplemental water pumped from the Saugus Aquifer or some other

local water resource to the SCR as an interim measure prior to completion of the AWRM
Program facilities. Additionally as discussed previously results from the GSWIM simulation

suggest that release of supplemental water to the SCR would be required during extreme

drought conditions to comply with revised WQOs for Reach 4B. These supplemental waters

would be delivered through contractual arrangements between the SCVSD and the Upper Basin

Water Purveyors.

Element No. 4 Ventura County Salt Export and Water Supply Benefits

In order to export accumulated salt in groundwater in East Piru and provide water supply

benefits for Ventura County a key element of the AWRM Program is the construction of the

Ventura County water supply facilities as shown conceptually in Figure 5-1. These facilities

would allow for salt export and water supply benefits by blending high quality Valencia RO

permeate water with the more saline groundwater in East Piru to develop. a blended water

supply that is less than 95 mg/L in chloride. The Ventura County water supply facilities would

be comprised of the following

10 groundwater extraction wells in the East Piru groundwater basin

a 12-mile RO permeate pipeline from the Valencia WRP to the East Piru extraction

wells and

a 6-mile conveyance pipeline for the blended East Piru groundwater and Valencia WRP
RO water East Piru Pipeline for discharge to Reach 4A of the SCR downstream of the

Dry Gap.
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These facilities would be utilized to deliver high quality RO perineate water for a water supply

and salt export benefit when RO permeate water is not needed for compliance with revised

WQOs.

Through the blending of high quality Valencia RO permeate water with more saline

groundwater underlying Reach 4B a new blended water supply can be developed and managed

that will not only export salt accuinulated in groundwater in the East Piru basin but comply

with downstream surface water WQOs and ultimately increase water supplies in Ventura

County through increased flows at the Freeman Diversion Bachman 2008. In addition the

extraction of more saline groundwater underlying Reach 4B will allow for greater recharge of

high quality storm flows in the SCR which are typically low in chloride lowering chloride

levels in the groundwater. GSWIM results showing predicted reductions in chloride levels in

groundwater under Reach 4B are presented in Section 5.2

Element No. 5 Protection ofSalt-Sensitive Agriculture in Reach 4B

The AWRM Program recognizes that chloride levels in Reach 4B of the SCR may exceed the

protective range for salt sensitive agriculture 100 - 117 mg/L chloride concentration as

determined by the Ag. Study CH2M HILL 2005. In orderto protect this salt sensitive

agricultural beneficial use along Reach 4B of the SCR the AWRM Program proposes to

provide surface water diverters along this reach of the SCR with a suitable alternative water

supply when chloride concentrations in surface water exceed 117 mg/L making surface water

quality unsuitable for the direct irrigation of salt-sensitive crops Alternative water supplies ýof

suitable water quality will be provided to temporarily protect salt-sensitive agricultural uses in

Reach 4B. The use of alternative water supplies allows for the full protection of beneficial

uses during temporary and iilternlittent periods when water quality due toextreme drought

conditions does not support those beneficial uses.

Element No. 6 Supporting the Expansion of Recycled Water Uses in the Santa Clarita Valley

The AWRM Program includes provisions to support recycled water uses in the Upper Basin

Water Purveyor service areas. Increasing recycled water uses in the Santa Clarita Valley will

not only improve water supply reliability inethe area but also reduce the chloride loading

directly discharged to the SCR from the WRP discharges.
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Element No. 7 Revisions to Surface Water and Groundwater WQOs to support the AWRM
Program

As indicated above the feasibility of the AWRM Program is dependent upon revising the

existing WQOs for surface water and groundwater to various levels that support the different

elements of the AWRM Program. Proposed revisions to surface water and groundwater

chloride WQOs are discussed in Section 5.3.

5.2 GWSIM SIMULATION OF THE AWRM ELEMENTS

Geomatrix performed a number of simulations using the GSWIM in an iterative process during

development of the final AWRM alternative to test and assess the feasibility and results of

many of the individual elements discussed in the previous section. Simulations included

evaluation of the impact of supplemental flows on chloride concentrations in the SCR

quantification of salt export from pumping groundwater in the Piru Basin optimization of the

number and location of wells used for potential water supply and salt export pumping

optimization of the locations on the SCR for both assimilative capacity enhancement and salt

export discharges assessment of volumes and impacts of groundwater pumping for

supplemental supplies and assessment of volumes of supplemental water pumping required to

achieve various chloride threshold concentrations in the SCR. Results from these model

simulations were regularly presented and distributed to the stakeholders as part of the working

process toward a final AWRM scenario.

5.2.1. GSWIM Input and Development for the AWRM Alternative

The final AWRM alterantive was simulated using GSWIM.based on the following

considerations

Scenario lg_UV was used as a base case for the final AWRM simulation which

includes an assumption of recycled water reuse in the East Subbasin in accordance with

Castaic Lake Water Agencys recycled water master plan removal of self-regenerating

water softeners and the implementation of UV disinfection at the WRPs.

While a variety of concentration thresholds were evaluated by the model the final

AWRM water routing and supplemental water pumping requirements were developed

based on achieving chloride concentrations less than 117 mg/L in Reach 4B of the SCR

during periods when SWP concentrations are less than 80 mg/L generally during non-
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drought conditions and achieving chloride concentrations less than 130 mg/L in Reach

4B of the SCR during periods when SWP concentrations are greater than 80 rng/L

generally during drought conditions. Figure 5-3 presents the simulated non-drought

and drought periods as defined by simulated SWP concentrations. As shown on the

figure non-drought periods represent approximately 76% of the simulation with

drought periods representing the remaining 24%..

3.5 MGD was subtracted from predicted Valencia WRP discharges to account for 3.0

MGD ofRO permeate water for available use at an assumed chloride concentration of

10 mg/L with approximately 0.5 MGD lost to brine waste in the MF/RO process. For

the GSWIM simulations the 3 MGD high quality ROpermeate water was then utilized

in the following manner in order of priority of use 1 discharged directly to the SCR

to achieve compliance with the Reach 4B SSO when Reach 4B receiving water

chloride concentrations were predicted to exceed the upper end of the LRE guidelines

117 mg/L 2 mixed with groundwater pumping in Reach 4B to provide an

alternative water supply when Reach 4B surface water exceeded 117 mg/L to protect

salt-sensitive agricultural uses and 3 mixed with groundwater pumping in Reach 4B

to provide water supply and salt export beriefits to Ventura County when Valencia RO

permeate Water is not needed to comply with Reach 4B WQOs and/or is not needed to

provide an alternative water supply to Reach 4B surface Water diverters.

A total of 10 new groundwater extraction wells were simulated within the San Pedro

Formation model layers 4 and 5 in the eastern portion of the Piru Basin as shown on

Figure 5-4. The puinping rates for the East Piru extraction well network were

developed based on an estimate of groundwater concentrations mixed with the available

high quality RO perrneate water at 10 mg/L chloride to achieve a blended water

chloride concentration of 95 mg/L cliloride or less which would complywith Reach 4A

chloride WQO of 100 ing/L plus a factor of safety. Figure 5-5 presents the estimated

pumping rates over time for the extraction wells. The blend of extracted groundwater

and RO permeate water is routed in the East Piru Pipeline and discharged to the SCR

near the Fillmore Fish Hatchery as shown on Figure 5-6. This particular location is

where the Dry Gap historically ends and where surface flows in the SCR are

perennial which ensures that flow and salt export out of the basin occurs.
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During conditions of drought i.e. when SWP supplies have concentrations greater than

80 mg/L chloride additional supplemental water above the 3.0 MGD RO permeate

water fromthe Valencia WRP is required to achieve cornpliance with the Reach 4B

SSO. It was assumed that this supplemental water could be derived from pumping the

lower chloride Saugus aquifer in the Eastern Basin that has a simulated chloride

concentration of approximately 60 mg/L and releasing this pumped groundwater to the

SCR to further lower chloride concentrations in the receiving waters in Reach 4B to

achieve the SSO. The amount of Saugus aquifer water that would be released as

supplemental water would be replaced as supply with an equivalent amount of imported

water procured from State Water Project through the use of Castaic Lake Water Agency

facilities keeping the total groundwater pumping the same. Figure 5-7 presents

estimated supplemental water pumping requirements derived from both MF/RO treated

water and from pumping of the Saugus aquifer along with assumed SWP

concentrations for reference. Supplemental water from the Saugus aquifer was

simulated as being pumped equally from a total of three wells two future wells to be

owned an operated by the Castaic Lake Water Agency and the Valencia Water

Company VWC we11206 as shown on Figure 5-8. During periods when the Saugus

aquifer was being pumped as a source of the supplemental water the total groundwater

available for supply was reduced by that amount and it was assumed to be derived from

all remaining VWC wells per the Urban Water Management Plan in a similar fashion

to Scenario l g_UV.

Supplemental water discharges were simulated to be added to the SCR immediately

upgradient of Blue Cut as shown on Figure 5-9.

Portions of the 3 MGD RO permeate water from the Valencia WRP were blended with

the extracted groundwater underlying Reach 4B to provide an alternative water supply

to Reach 4B surface water diverters when chloride concentrations in the river exceed

117mg/L.

5.2.2 GSWIM Results for the AWRM Alternative

With the development of the final AWRM alternative attainment frequencies for the SSOs

proposed in Section 5.3 of this report were evaluated. Simulated surface water and

groundwater chloride concentrations flows and groundwater levels associated with the AWRM
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alternative are evaluated and discussed in Sectiori 5.2.2.1 whilebenefits relatedto salt export

capability of the AWRM alternative are discussed in Section 5.2.2.2.

5.2.21 Surface Water and Groundwater - AWRMAlternative

Figure 5-10 presents chloride concentrations for surface water predicted at Blue Cut for the

AWRM alternative. Also included on the figure are results from Scenario 1 g UV and the Zero

Discharge alternative for comparison As shown on the figure the AWRM alternative is

predicted to generally achieve chloride concentrations of less than the 117 mg/Lthreshold at

Blue Cut during non-drought periods and the 130 mg/L threshold during drought periods.

Figure 5-11 presents predictedcumulative surface flows at Blue Cut. Asshown in the figure

the AWRM. scenario results.xn approximately 60000 acre-ft less surface flows at Blue Cut over

the simulated period than Scenario 1g_UV primarily due to the reduction of Valencia WRP

discharges to the river that are being diverted for 7VIF-RO treatment and utilized for water

supply salt export and/or as an alternative water supply as well as the loss offlow as brine

waste..

Figure 5-12 presents predicted attainment frequencies for the AWRM alternative for various

chloride thresholds 100 mg/L 117 mg/L and 130 mg/L for surface water at Blue Cut. As

shown on the figure the AWRM alternative is predicted to achieve attaimnent of the Reach 4B

chloride SSO of 117 mg/L in non-drought conditions SWP chloride 80 mg/L 99.9% of the

simulation time period versus 90.7% for Scenario lg_UV. During drought conditions SWP
chloride 80 mg/L the AWRM alternative is predicted to achieve attainment of the Reach 4B

chloride SSO of 130 mg/L 992% of the simulation period versus 45.0% for Scenario 1gUV.

Thus the AWRM alternative is predicted to achieve the proposed Reach 4B surfacewater SSOs

at virtually all times during the simulation period.

Figure 5-13 presents predicted attainment frequencies for the AWRM alternative for surface

and groundwater along SCR Reaches 5 between the Valencia WRP and Blue Cut and 6

between the Saugus and Valencia WRPs. The SSO for chloride in both surface and

groundwater in these reaches is 150 mg/L. Attainment of the 150 mg/L chloride SSO is

predicted to range from 98 to 100% in surface water along Reaches 5 and 6 while groundwater

concentrations based on an average from production wells along thereaches are always

predicted to be less than 150 mg/L.

28

1541



Received

July 29 2011

commission on

state mandates

Figure 5-14 presents predicted attainment frequencies for the AWRM alternative for

groundwater beneath the Piru Basin Reaches 4A and B. Average groundwater chloride

-concentrations-fromprodu-ction weils in the eastern portion ofthe Piru Basin under Reach 4B

are predicted to be less than 130 mg/L 99.9% of the simulation period versus 90.2% for

Scenario lg_UV. This represents a general predicted reduction in chloride concentrations in

groundwater in the Piru Basin over the Scenario 1g_UV. Figure 5-15 presents simulated

groundwater concentrations for a well located within Reach 4B in the eastern portion of the

Piru Basin designated V-0013. As shown on the figure concentration reductions of

approximately 20 mg/L are evident during general drought periods model years 2008 through

2011 and 2021 through 2023 representing hydrology from 1976 through 1979 and 1989

through 199.1 respectively. Simulated groundwater chloride concentrations for wells located

in the central and western portions of Piru Basin designated V-105 and V-176 respectively

are shown on Figures 5-16 and 5-17. As shown on the figures chloride concentrations are

predicted to improve through implementation of the AWRM alternative as compared to the

Scenario lg_UV.

The impact of the AWRM alternative on groundwater elevations was also assessed for both the

10 well water supply and salt export system proposed for the Piru Basin as well as from

pumping water from the Saugus aquifer for supplemental water flows. Figure 5-18 presents the

predicted groundwater elevations in the Piru Basin near the simulated.extraction well systems

in a well designated V-0036. A comparison of the AWRM scenario and Scenario lg_UV

indicates that additional groundwater depression during dry periods is predicted. However

groundwater levels are predicted to respond quickly to storm flow periods that result inre-fillingof the basin. In addition the predicted water levels in the well in response to the

AWRM alternative are generally consistent with historically observed water levels i.e. the

pumping of groundwater for salt export is not predicted to produce lower water levels than

historically observed Bachman 2008.

Figure 5-19 presents a map of groundwater level differences in the Saugus aquifer surrounding

the wells simulated for use as dilution pumping. The groundwater level differences plotted on

the map represent predicted differences between the AWRM alternative and the Scenario

lg_UV at the end of the period of maximum pumping at the end of September of model year

2023 corresponding to the hydrology of 1991 in model layer 8 note the wells are simulated to

be screened in model layers 4 to 8. As shown on the figure maximumgroundwater level

differences of up to 30 feet are predicted near the simulated wells. In general groundwater
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levels in the Saugus formation were predicted to recover to pre-AWRM puinpinglevels in

approximately 5 months after pumping has ceased as shown in Figure 5-20 representing

conditions at the end of February model year 2024. As noted previously any Saugus aquifer

groundwater utilized as supplemental water to the SCR is replaced in the simulation with

imported SWP water and servedzn-lieu of Saugus aquifer water that would otherwise be served

to Santa ClaritaValley residents.

5.2.2.2 Salt Export Capabilities of the AWRMAlternative

The GSWIM results for Scenario 1 gUV at Blue Cut werealso utilized to evaluate the amount

of chloride loading in excess of the existing surface water 100 mg/L WQO arid proposed 117

mg/L SSO for Reach 4B as well as the amount of salt export achieved through the use of RO
and the East Piru extraction wells. In addition Dr. Steve Bachman 2008 evaluated that

amount of chloride loading from coastal salt water iiltrusion thatis prevented as a result of the

AWRM alternative.in cornparison with the Miniinal Discharge alternative discussed in

Section 3.0. Dr. Bachman 2008 further evaluated the increase in surface flows that can be

diverted at the Freeman Diversion which can be directly used for in-lieu deliveries of water

supply as opposed to pumping groundwater in overdraft areas of the Oxnard Plain. Based on

Dr. Bachmans analysis greater than 10000 AFY of water supply at the Freeman Diversion

could be achieved with the AWRM alternative which would also substantially reduce the

amount of chloride loading fronm salt-water intrusion in theOxnard Plain.

The salt export from. East Piru Basin and resultant reduction in coastal saltwater intrusion

provided by the increased water supply benefits vastly outweigh the incremental loading above

the WQO that occurs during extreme drought conditions when SWP chloride levels are

elevated. A comparison of the yearly excess chloride loading above the existing 100 mg/L

WQO and proposed 117 mg/L SSO in Reach 4B with the predicted yearly chloride export

through the extraction wells and prevention of saline intrusion are shown in Figure 5-21. As

shown on the figure salt export from East Piru Basin is approximately 6 times greater than the

incremental loading above 100 mg/L and almost 70 times the incremental loading above 117

mg/L The resulting reduction in coastal salt water instruction is approximately 17 times

greaterthan the loading above 100 mg/L and 200 times the loading above 117 mg/L

representing a significant reduction in salt load inthe SCR watershed. In addition significant

chloride load is also removed by RO of wastewater atthe Valencia plant for the AWRM
alternative.
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5.3 PROPOSED REVISIONS TO THE CHLORIDE WATER QUALITY OBJECTIVES

The feasibility of the AWRM Program is dependent upon revising the existing WQOs for

-- -

surface water and-groundwater tb various SSOs that support- the- different elements of the

AWRM alternative. A summary of the recommended SSOs for surface water and groundwater

in support of the AWRM alternative is presented in Table 5-1 and shown graphically on

Figures 5-22 and 5-23. The regulatory and technical justification for these SSOs is discussed

extensively in the TMDL Task 7 and 8 Report Larry Walker and Associates 2008.

Through revision of these surface water and groundwater WQOs the amount of advanced

treatment required to achieve compliance with these.SSOs is significantly reduced which

allows for the disposal of brine wastes generated from the RO processes through deep well

injection as opposed to the construction of a 43-mile brine line through Ventura County with an

associated ocean outfall. Preliminary feasibility studies on deep well injection for brine

disposal indicate that the brine waste from a 3 MGD RO production facility could potentially

allow for as much as 20 years of brine disposal capacity CH2M Hill 2008. The use of brine

concentration and zero liquid discharge technologies could further improve RO recoveries and

minimize brine generation and increase brine disposal capacities of deep well injection. In

addition a revision of these WQOs would better facilitate the permitting of recycled water uses

in the Santa ClaritaValley which will improve water supply reliability in the area and reduce

the direct chloride loading from recycled water that can now be beneficially reused as opposed

to being discharged to the SCR.

In Ventura County the proposed SSOs support an AWRM alternative which will substantially

increase water supplies and help to prevent coastal salt water intrusion in the Oxnard Plain due

to overdraft conditions. As noted in Bachman 2008 the AWRM alternative will increase the

amount of surface flows in the SCR that can be diverted at the Freeman Diversion and be

delivered to overdraft areas in the Oxnard Plain in-lieu of groundwater pumping in those areas

resulting in a potential reduction of chloride loading from salt water intrusion. Furthermore

the AWRM alternative indicates an overall improvement in water quality for groundwater and

surface water throughout Piru Basin. Ultimately the cumulative benefits of the AWRM
alternative will improve water quality in surface water and groundwater improve water

supplies to Ventura County protect all beneficial uses and reduce the amount of advanced

treatment and associated brine disposal needed for compliance.
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6.0 SUNIlVIARY AND CONCLUSIONS

This report presents the potential compliance options to the chloride TMDL issues in the SCR

and the results of the assessment of those alternatives utilizing the GSWIM. The compliance

alternatives evaluated as part of this effort include

1 Advanced Treatment and Brine Disposal

2 Minimal Advanced Treatment / Zero Discharge and Secondary Effluent Pipeline

and Outfall

3 Alternate WRP Discharge Location and

4 Alternative Water ResourceManagement

As required in Task 9 of the Chloride TMDL process the report evaluated these potential

chloride control measures in terms of complying with existing and revised WQOs. The

Advanced Treatment and Brine Disposal alternative the Minimal Advanced Treatment / Zero

Discharge and Secondary Effluent Pipeline and Outfall alternative and the Alternate WRP

Discharge Location alternative were evaluated for compliance with the existing WQOs. The

results of this evaluation are summarized in Table 6-1.

Because compliance with the existing 100 mg/L WQO was not possible at all tiines and all

locations in the SCR receiving waters revisions to these WQOs were considered that would

still be protective of all beneficial uses in Reaches 4B 5 and 6. An AWRM alternative was

jointly developed by various TMDL stakeholders which will achieve compliance with

proposed SSOs and provide for a diverse mix of water quality and water supplybenefits. The

key eleinents of the AWRM alternative include

e implementing measures to reduce chloride in the recycled water from the Districts

WRPs

constructing advanced treatment for a portion of the recycled water from the Districts

Valencia WRP

procuring local groundwater for release to the SCR as supplemental water during

drought periods

32

1545



Received

July 29 2011

commission on

state mandates

constructing water supply facilities in Ventura County to facilitate export of existing

salts in groundwater

providing alternative water supply to protect salt-sensitive agricultural beneficial uses of

the SCR

supporting the expansion of recycled water uses within the Santa Clarita Valley and

revising surface water and groundwater WQOs to support all of these elements.

The AWRM alternative provides for a regional watershed solution for chloride as an

alternative to compliance with the existing 100 mg/L WQO considers the use of SSOs and

water resource management facilities that would allow for the full protection of all

beneficial uses while simultaneously providing amore feasible compliance solution

maintains a chloride balance in the USCR watershed and provides salt export and water

supply benefits to Los Angeles and Ventura County stakeholders. The results of the

evaluation for the AWRM compliance with proposed SSOs are summarized in Table 6-2.
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TABLE 1-1

GSWIM INITIAL SCENARIOS MATRIX

Upper Santa Clara River Chloride TMDL

Santa Clara River Valley California

GSWIM Scenarios

Reuse Scenario 1 Reuse Scenario 2 Reuse Scenario 3

Compliance Option
I3igh Water Reuse Intermediate Water Reuse Low Water Reuse

MF/RO at 100 mg/L
la 2a 3a

Saugus and Valencia WRPs -

MF/RO at 120 mg/L
lb 2b 3b

Saugus and Valencia WRPs
MF/RO at 150 mg/L

Ic _2a
3c

Saugus and Valencia WRPs

MF/RO at 160 mg/L
Id 2d 3d

Saugus and Valencia WRPs
Chloride Loading Above Water Softeners

je 2e 3e

0% SRWS removal
Chloride Loading Above Water Softeners

lf 2f 3f

50% SRWS removal

Chloride Loading Above Water Softeners
lg ý 3g

100% SRWS removal

Notes

Scenarios performed by Geomatrix Consultants Inc. are shown in bold italics and underlinerL Scenarios that were not performed are shown in italics

The remaining scenarios were performed by CH2M HILL. Scenarios 2e and 2g were conducted using chloride loadings computed by assuming

additional wastewater treatment using an ultraviolet UV treatment process. SRWS refers to Self Regenerating Water Softeners.
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TABLE 1-2

GSWIM SIMULATIONS OF ALTERNATIVE COMPLIANCE OPTIONS

Upper Santa Clara River Chloride TMDL
Santa Clara River Valley California

GSWIM Alternative Com pliance Scenarios

Compliance Alternatives Elements Potential Benefits Infrastructure Requirementrs

Installation and operation of MF/R

Advanced Treatment
Treat all Valencia and Saugus WRP Chloride mass removal reduced treatment at both WRPs and

discharages to 100 mg/L concentrations in SCR at Blue Cut development of 43 mile brine

discharge piping to ocean

Development of 43 mile discharge

Zero Discharge
Divert all Valencia and Sauýus

mass removal piping to ocean to accommodate all

WRP
discharges to ocean WRP discharge plus new ocean

outfall

Treat 4.6 MGD of Valencia WRP Installation and operation of MF/R

Minimal Discharge
discharge and 5.0 MGD of Saugus Chloride mass removal maintain

treatment at both WRPs and

discharge using MF/RO all other minimal SCR flows for habitat
development of 43 mile brine waste

discharges to ocean
and WRP discharge piping to ocean

lus new ocean outfall

Alternate WRP Discharge Location
Move Valencia WRP

discharge Better use of basin assimilative Development of 16 miles of pipelin

location to top of SCR Reach 7 capacity for altemative discharge

Installation and operation ofMF/R
treatment at Valencia WRP 12-mil

Treat 3 MGD of Valencia WRP
Basin-wide approach chloride mass

permeate pipeline for RO flows

Alternative Water Resource Mana ementg

dischargeses using developp

salt ex ort um iný in Piru Basip p p n
removal reduced concentrations in

outfall to SCR near Blue Cut brine

discharge via deep-well injection

use dilution flows to moderate
SCR at Blue Cut water supply

installation of 100 well water suppl

chloride concentrations in SCR
benefits in Ventura County

system and piping in Piru Basin

replacement water for dilution flow

during drought
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TABLE 5-1

PROPOSED REVISIONS TO MINERAL WATER QUALITY OBJECTIVES TO SUPPORT THE AWRM
Upper Santa Clara River Chloride TMDL

Santa Clara River Valley Califomia

Proposed Revisions to WQOs for Surface Waters

Mineral WQO Reach 4B Reach 5 Reach 6

Chloride 117 mg/L SWP chloride less than 80mg/L 150 mg/L 12-monthaverage- 150 mg/L 12-month average

130 mg/L SWP chloride less than 80mg/L Previous WOO 100 mg/L Previous WOO 100 mglL

Previous WOO 100 ma/L

Total Dissolved Solids 1300 mg/L no change from previous 1000 mg/L nochange from previous 1000 mg/L no change fromprevious

Sulfate 600 mg/L no change from previous 400 mg/L no change from previous 450 mg/L

Previous. WQO 300 m L

Proposed Revisions to WQOs for Groundwater

Mineral WQO East Piru Castaic Valley
Santa Clara - Bouquet and San

Franciscito Canyons

Chloride TBD 150 mg/L no change from previous 150 mg/L

Previous WOO 200 rn /L Previous WOO 100 m/L

Total Dissolved Solids TBD 1000 mg/L no change from previous 1000 mg/L

Previous WOO 2500 m/L Previous WOO 700 m 7L

Sulfate TBD 350 mg/L no change from previous 450 mg/L

Previous WQO - 1200 m/L Previous WOO - 250 mg/L
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TABLE 6-1

SUMMARY OF COMPLIANCE ALTERNATIVE ATTAINMENT FREQUENCIES
Upper Santa Clara River Chloride TMDL

Santa Clara River Valley Califomia

Compliance Altemative Surface Water at Blue Cut East Piru Basin Groundwater West Piru Basin Groundwater
Surface Water WQO LRE Threshold Surface Water WQO LRE Threshold Groundwater WQO Surface Water WQO LRE Threshold Groundwater WQO

100 mg/L 120 mg/L 100 mW 120 mg/L 200 mg/L 100 m/L 120 mg/L 100 /L
S icenar o 1_UV 41.2 77.8 43.5 76.3 100.0

Advanced Treattnent - la 66.8 99.0 55.0 99.6 100.0

Advanced Treatment - 2a 66.4 100.0 54.2 99.6 100.0

Advanced Treatment - 3a 66.1 100.0 55.3 99.8 100.0

Mimimal Discharge 65.5 87.8 62.1 98.8 100.0

ero Dischar8e 63.8 80.7 68.3 97.5 100.0

Altemate WRP Location 48.9 76.0 46.1 80.5 100.0

Notci Va1ue represents percentage of days during simulation period that chloride is prcdicfed to be equal to or less than the WQO concentation

100.0 100.0 100.0

100.0 100.0 100.0

100.0 100.0 100.0

100.0 100.0 100.0

100.0 100.0 100.0

100.0 100.0 100.0

100.0 100.0 100.0
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TABLE 6-2

Compliahce Allematiye

SUMMARY OF SITE SPECIPIC OBJECTIVE ATTAINMENT FREQUENCIES FOR THE AWRM ALTERNATIVE

Upper Santa Clara River Chloride TMDL
Santa Clara River Valley California

Reach 4B at Blue Cut Reach 5 Reach 6

Surface Water WQO Dunng Non-Drought Suface Water WQO During Drought Surface Water WQO Groundwater WQO Surface Water W QO Groundwater WQO
117 mg/I 130 mg/I. 150 mg/L 150 mg/L 150 mg/L 150 mg/1.

JAWRibI Altemative 99.9 99.2 98.3-99.7 100.0 98.6 - 99.7 100.0

Notc Valuc rcpresenl.s percentage of days during simulation period that chloridc is pralictcd to be equal to or less tlran dre WQO concenlration
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SIMULATED CHLORIDE CONCENTRATIONS AT BLUE CUT FOR THE ADVANCED TREATMENT ALTERNATIVES

Upper Santa Clara River Chloride TMDL
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MEMORANDUM OF UNDERSTANDING FOR IMPLEMENTATION OF
AN ALTERNATIVE WATER RESOURCES MANAGEMENT PROGRAM

Among the

SANTA CLARITA VALLEY SANITATION DISTRICT OF LOS ANGELES COUNTY
UPPER BASIN WATER PURVEYORS

UNITED WATER CONSERVATION DISTRICT AND
VENTURA COUNTY AGRICULTURAL WATER QUALITY COALITION

October 2008
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MEMORANDUM OF UNDERSTANDING FOR THE IMPLEMENTATION OF
AN ALTERNATIVE WATER RESOURCES MANAGEMENT PROGRAM

This Memorandum of Understanding for the Implementation of an Alternative Water Resources

Management Program MOU is entered into effective ýýEaPr 2S 2008 by and among

CASTAIC LAKE WATER AGENCY CLWA CLWAs SANTA CLARITA WATER DIVISION

SCWD VALENCIA WATER COMPANY VWC NEWHALL COUNTY WATER DISTRICT

NCWD and LOS ANGELES COUNTY WATERWORKS DISTRICT NO. 36 LACWD which

are collectively referred to as the UPPER BASIN WATER PURVEYORS UBWPs the SANTA
CLARITA VALLEY SANITATION DISTRICT OF LOS ANGELES COUNTY SCVSD the

UNITED WATER CONSERVATION DISTRICT UWCD and the VENTURA COUNTY
AGRICULTURAL WATER QUALITY COALITION VCAWQC individually referred to as a

Party and collectively as the Parties.

RECITALS

A. A total maximum daily load TMDL for chloride in the Upper Sanxa Clara River Reaches 5

and 6 was adopted by the California Regional Water Quality Control Board - Los Angeles

Region Regional Board and became effective on May 5 2005. The TMDL established waste

load allocations of 100 mg/L for the SCVSDs Saugus and Valencia Water Reclamation Plants

WRPs. The TMDL implementation schedule allows for several special studies to determine

whether existing water quality objectives and waste-load allocations for chloride can be revised

and provides for an 11-year schedule to attain compliance with the fmal water quality objectives

and waste-load allocations for chloride.

B. The conventional approach to achieving compliance with the existing 100 mg/L water quality

objective and waste-load allocations for chloride would be through constructing desalination

facilities at the SCVSDs Saugus and Valencia WRPs and a 43-mile brine line through the Santa

Clara River Watershed to an ocean outfall off the Ventura coast. The Parties have collaboratively

developed an alternative approach to water resources management that will achieve TMDL
compliance which is set forth in an exhibit to this MOU Exhibit 1 and entitled the Alternative

Water Resources Management Program the AWRM Program. This program uses a basin

water supply management approach to achieve the final water quality objectives and waste load

allocation for chloride determined through the TMDL collaborative process. The AWRM
Program in comparison with the conventional approach would have economic public

acceptance feasibility timing environmental quality and water supply benefits.

C. The Parties recognize that the AWRM Program provides multiple benefits for stakeholders in Los

Angeles and Ventura Counties. These benefits include the revision of water quality objectives

provision of tertiary recycled water and potetitial provision of desalinated recycled water that will

support increased water recycling and thereby increase water supplies in the City of Santa Clarita

and unincorporated areas of Los Angeles County. In addition the AWRM Program will

implement water supply facilities in Ventura County and provide desalinated recycled water to

these water supply facilities that will allow for the conjunctive use of groundwater and surface

water resources to increase water supplies and improve water quality in groundwater and surface

waters of the Santa Clara River watershed.

2
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D. The Parties have determined that this MOU is an appropriate format for initiating implementation

of the AWRM Program and will benefit the water resources of the Santa Clara River Watershed.

The Parties desire to establish and maintam cooperativ_e and_reciprocalaelationshipswith-each----- ------ --- - -

otherfortheplanning and preliminary design of facilities and operations that will implement and

monitor the effectiveness of the AWRM Program. In order to do this the Parties are willing to

designate individual representatives to participate in an Oversight Committee that will provide

oversight of the implementation of the AWRM Program.

F. The Parties acknowledge that a Joint Powers Authority JPA may be formed to implement

specific activities anticipated by this MOU.

G. The Parties recognize and acknowledge SCVSDs rights under California Water Code Section

1210 as it pertains to the recycled water whether tertiary or desalinated that is produced from

the SCVSDs facilities. The Parties further recognize and acknowledge that the primary and first

use of all desalinated recycled water is to comply with requirements of the USCR Chloride

TMDL.

H. The UBWPs and UWCD have conferred and come to an agreement on the call for any

desalinated recycled water for secondary uses in Los Angeles and Ventura Counties.

I. The Parties recognize that the implementation of the AWRM Program is subject to the California

Environmental Quality Act Public Resources Code Sections 21000 et seq CEQA. The

Parties intend by this MOU to address the manner in which they intend to fulfill their

responsibilities under CEQA in regard to the AWRM program and the project specific actions

that may be taken by the Parties. This MOU is not intended to limit the Parties discretion to

consider alternatives and additional mitigation measures in regard to the AWRM Program.

MEMORANDUM OF UNDERSTANDING

The Parties therefore agree as follows

1.1 Guiding Principles for AWRM Program. The Parties agree to abide by a set of guiding

principles as described in Exhibit 1 for the implementation of the AWRM Program as well as

any adaptation of the AWRM Program if necessary in the future.

1.2 Revisions to Surface Water and Groundwater Water Quality Objectives and Associated

Final Chloride Waste-Load Allocations and Effluent Permit Limits. The Parties agree to

support the revisions to the surface water and groundwater water quality objectives and all

associated final chloride waste-load allocations and final effluent permit limits for the Saugus and

Valencia WRPs set forth in Exhibit 1 as well as any. regulatory actions necessary to allow

groundwater to be discharged. The Parties agree to submit written and oral testimony to the

Regional Board the State Water Resources Control Board and the United States Environmental

Protection Agency Region IX encouraging adoption of such revisions. The Parties also agree to

undertake advocacy and outreach activities necessary to obtain the support and acceptance of

stakeholder groups within their jurisdictional boundaries for the revisions to water quality

objectives and associated final waste-load allocations and effluent permit limits necessary to

implement the AWRM Program..
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1.3 Uses of Desalinated Recycled Water. In accordance with the California Water Code Section

1210 the SCVSD will designate uses of its desalinated recycled water at its sole discretion as

follows

1.3.1 Primary Uses of Desalinated Recycled Water. The primary and first use of all

desalinated recycled water is for SCVSD compliance-related purposes which include but

are not limited to 1 complying with water quality objectives for Reaches 4A 4B and

5 2 protecting salt-sensitive agricultural beneficial uses irrigated with Reach 4B surface

water as required in the USCR Chloride TMDL 3 removing past excess chloride load

above 117 mg/L from East Piru Basin groundwater that is attributed to the Districts

facilities and 4 maintaining a salt balance so that any future cumulative incremental

chloride load above 117 mg/L to Reach 4B surface water that is attributed to the

Districts facilities is removed through the AWRM Program as required in the USCR
Chloride TMDL.

1.3.2 Secondary Uses of Desalinated Recycled Water. To the extent that SCVSD does not

use its desalinated recycled water for the primary uses identified in Section 1.3.1 and

there is sufficient supply available for secondary uses the SCVSD will make available an

amount up to 3 MGD of its remaining desalinated recycled water for calls for utilization

by the UBWPs and the UWCD. In the event that the UBWPs desire to implement a

program to augment local water supplies by beneficial use of the desalinated recycled

water when the desalinated recycled water is not needed to meet the primary uses

described in Paragraph 1.3.1 the UBWPs and UWCD shall meet and confer in good faith

to develop a mutually agreed-upon division of any available desalinated recycled water

for secondary uses. Deliveries of secondary use desalinated recycled water to the

UBWPs or UWCD will be accommodated under recycled water agreements between

the partyies receiving deliveries and the SCVSD.

1.3.3 Future Rights to Desalinated Recycled Water. Because SCVSDs primary and first

use of desaiinated recycled water from facilities implemented under the AWRM program

is for compliance related purposes in accordance with Section 1.3.1 any secondary uses

of desalinated water or delivery to the UBWPs or UWCD are not guaranteed. As such

any secondary use of desalinated recycled water from the AWRM Program or delivery to

Los Angeles or Ventura Counties will not establish any right on the part of any recipient

or other entity to future deliveries of any quantity of desalinated recycled water from the

SCVSD.

1.4 Implementation of Party Commitments. Subject to completion of any required procedures

under CEQA each Party agrees to implement their respective commitments as described in the

AWRM Program and as follows

1.4.1 SCVSD Commitments. Subject to compliance with CEQA the SCVSD agrees to

implement the following commitments in support of the AWRM Program

a Self-regeneratingWater Softeners The SCVSD sha11 continue with the planning and

implementation of outreach programs and legal procedures for voluntary and

mandatory removal of self-regenerating water softeners SRWS.

b Other Source Control Activities. The SCVSD shall consider funding othercost-effectivesource control activities on a case-by-case basis if circumstances in the

future necessitate the need for additional chloride reduction.

4
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c AWRM Environmental Impact Report and Wastewater Facilities Plan The SCVSD
shall act as the Lead Agency and complete planning and programmatic

environmental analysis under the California Environmental Quality Act CEQA of

the-AWRM Program-elements specified in Exhibit 1 in anEnvironmentai Impact

Report EIR. ln addition the SCVSD shall complete facilities planning and project

level CEQA analysis of the following wastewater-treatment related elements of the

AWRM Program

i. Conversion of the disinfection processes at the Saugus and Valencia WRPs
to Ultra-Violet Light Technologies.

ii. Construction of an advanced treatment facility at Valencia WRP consisting

of microfiltration MF and reverse osmosis RO.

iii. Construction of brine disposal facilities associated with the brine generated

from reverse osmosis technologies.

iv. Construction of a desalinated recycled water conveyance pipeline from

Valencia WRP to the Camulos Ranch surface water diversion.

d Certification of AWRM EIR and Wastewater Facilities Plan The SCVSD shall act as

the Lead Agency and consider certification of the AWRM EIR and Wastewater

Facilities Plan in accordance with CEQA which will include an assessment of the

elements identified in 1.4.1c of this MOU by May 4 2011 TMDL Task 13a due

date. Other signatories to this MOU may act as responsible agencies for the AWRM
EIR or use the AWRM EIR in connection with their own project approval processes.

e Early Start Recycled Water Project The SCVSD shall work with the UBWPs to

develop an early start recycled water project. The objectives of the early start

recycled water project are to utilize recycled water from the Saugus Water

Reclamation Plant and to reduce the risk of invasive fish migration to critical

downstream habitats.

f Recycled Water Avreement The SCVSD and CLWA shall amend or replace the

existing recycled water agreement to expand the quantity of recycled water that can

be purchased by CLWA from the SCVSD.

g CLWAs Recycled Water Program_The SCVSD shall support the implementation of

the CLWAs Recycled Water Program through in-kind services to support regulatory

reports/activities needed to utilize recycled water lobbying efforts to secure grant

funds for recycled water infrastructure investments and in-kind technical support for.

the CLWAs application for low-interest State Revolving Fund SRF loans for the

construction of recycled water infrastructure facilities.

h Minimum Streamflow Study Because the supply of recycled water is limited by

minimum streamflow requirements in Reach 5 of the Santa Clara River the SCVSD
together with the UBWPs and possibly others shall fund a minimum streamflow

study to quantify the habitat requirements of Reach 5.. The cost allocation of this

study shall be determined by mutual agreement.

i Groundwater Recharge Program in Los Angeles County In the event that the

UBWPs desire to implement a groundwater recharge program with recycled water

for the purpose of augmenting Los Angeles County water supplies the SCVSD shall

support the UBWPs efforts to obtain regulatory approvals from the Los Angeles

Regional Water Quality Control Board Califomia Department of Public Health and

State Water Resources Control Board as necessary. Support shall include written

5
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and oral testimony and in-kind technical support on regulatory and technical reports

and documents needed to utilize secondary use desalinated recycled water to augment

local water supplies.

j Completion of Wastewater Facilities Subject to the scheduling provisions of Section

1.4.5 the SCVSD shall complete and operate the approved wastewater facilities

addressed in the Final AWRM EIR and Wastewater Facilities Plan by May 4 2015

Revised TMDL Task 13d due date.

k Ventura County Water Supyly Facilities Scope of Work The SCVSD shall contract

with a firm or firmsthat are jointly selected by the SCVSD and UWCD to prepare

a conceptual engineering design and engineers cost estimate for the following

Ventura County water supply facilities within 12 months of the approval date of the

revised Chloride TMDL

i. East Piru extraction well network consisting of 10 extraction wells with a

rated pumping capacity of 2000 gallons per minute per well.

ii. East Piru conveyance pipelines consisting of

1 Desalinated recycled water conveyance pipeline from the Camulos

Ranch surface water diversion to the East Piru extraction well

network.

2. Blended discharge RO Extracted Groundwater couveyance

pipeline from the East Piru extraction well network to the Santa

Clara River near. the Fillmore Fish Hatchery in Reach 4A of the

Santa Clara River.

The engineers cost estimate will include the cost for CEQA documentation and

construction permitting of the Ventura County water supply facilities. Once

completed and approved by the SCVSD and UWCD or another designated Lead

Agency the conceptual engineering design and cost estimate shall be identified as

Exhibit 2 of this MOU and serve as the agreed-upon scope of work and the basis for

the SCVSDs financial commitment and CEQA analysis for the implementation of

the Ventura County water supply facilities for the AWRM Program.

1 Financing -Design. Permitting CEOA Documentation and Construction of the

Ventura County Water Suly Facilities The SCVSD shall finance the design

construction permitting CEQA documentation construction and construction

management of the facilities identified in Exhibit 2 of this MOU subject to and

contingent upon all of the following

i. The Lead Agency for the implementation of the facilities identified in

Exhibit 2 has completed arid certified a Project Level EIR procured all

necessary permits for construction of the recommended project and

completed all commitments identified in Section 1.4.3c

ii. The construction and cost of the facilities is in accordance with the final

design and bid documents for the specific facilities identified in Exhibit 2.

iii. The SCVSDs financial responsibility is limited to the cost of design

construction permitting CEQA documentation construction and

construction management for only those facilities identified in Exhibit 2 of

this MOU. The SCVSDs financial commitment for CEQA documentation

and construction permitting will not exceed the cost estimate for these tasks

as identified in Exhibit 2 unless approved by the SCVSD. Any incremental
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costs associated with the design permitting CEQA documentation

construction and construction management of other facilities implemented

by the Lead Agency that are outside the agreed upon scope of work will be

the responsibility ofthe LeadAgency.

iv. The SCVSD has the right to review and approve design and bid documents

with the selection of the recommended contractors by the Lead Agency
based on the lowest competitive bid.

v. The SCVSD has reviewed all pertinent construction management records for

the purpose of resolving any disputes related to cost of constructing the

facilities identified in Exhibit 2

vi. The SCVSD has established an escrow account with the Lead Agency to

fund the implementation of the Ventura County water supply facilities

through a mutually agreed upon disbursement process that is tied to the

achievement of project milestones and deliverables approved by the SCVSD.

mOperation and Maintenance Costs of Ventura County Water Supnlv Facilities

During the operation of the Ventura County water supply facilities the SCVSD shall

pay the proportionate cost of the operation and maintenance of the Ventura County

water supply facilities associated with removing past excess chloride load above 117

mg/L from East Piru Basin groundwater attributed to its. facilities and any future

incremental load of chloride above 117 mg/L to Reach 4B surface water attributed to

its facilities. The proportionate cost of operation and maintenance of these facilities

will be calculated based on procedures that will be mutually determined by the

SCVSD and UWCD. When these procedures are determined they will be identified

as Exhibit 3 of this MOU.

n Alternative Water Supplies to Reach 4B Surface Water Diverters The SCVSD shall

provide an alternative water supply that is of suitable quality and quantity to surface

water diverters in Reach 4B of the Santa Clara River when the surface water quality

exceeds 117 mg/L at the Santa Clara. River near the Los Angeles - Ventura County

Line. This provision is contingent upon the execution of a separate agreement

between the SCVSD and Reach 4B surface water diverters which when completed

will be identified as Exhibit 4 of this MOU and will at a minimum include the

following terms and conditions

i. Any Reach 4B surface water diverter must provide evidence of its legal right

to divert surface water from Reach 4B of the Santa Clara River

ii. Any Reach 4B surface water diverter must identify the acreage and location

by street address or assessors parcel number of each salt-sensitive crop i.e.

avocados strawberries and nursery crops that is irrigated with surface water

diverted from Reach 4B of the Santa Clara River.

o Early Start Supplemental Water Releases Prior to the completion of the wastewater

treatment facilities identified in Section 1.4.1c the SCVSD shall make all

reasonable efforts to procure supplemental waters for release to the Santa Clara River

for the purpose of enhancing the assimilative capacity of the Santa Clara River

improving water quality conditions in Reach 4B and if possible attaining water

quality objectives. The procurement of these early start supplemental waters is

contingent upon a number of factors and will be obtained through a separate

agreement with the UBWPs as discussed in Section 1.4.2.

7
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p Perforrimance Reguirements for Supplemental Water Release The SCVSD shall

establish performance requirements for supplemental water releases to Reaches 5 and

6 of the Santa Clara River and provide them. to the UBWPs to develop a plan

approved by the SCVSD that provides for supplemental water releases in accordance

with Section 1.4.2b.

q Financing - Desi-en Permitting CEQA Documentation and Construction of New

Supplemental Water Facilities. If the supplemental water plan in Section 1.4.2b

involves the construction of new facilities i.e. conveyance pipelines to the Santa

Giara River the SCVSD will fmance the design construction permitting CEQA
documentation construction and construction management of any new supplemental

water facilities subject to and contingent upon all of the following

i. The SCVSD and Lead Agency identified in Section 1.4.2c shall agree on

the scope of work and cost estimate for any new supplemental water facilities

necessary to implement the AWRM Program. The SCVSD will contract

with a fum or firms that are jointly selected by the SCVSD and UBWPs to

prepare a conceptual engineering design and engineers cost estimate for new

supplemental water facilities identified in the supplemental water plan. The

engineers cost estimate shall include the cost for CEQA documentation and

construction permitting of the new supplemental water facilities. Once

completed and approved by the SCVSD and Lead Agency the conceptual

engineering design and cost estimate shall be attached with Exhibit 5 of this

MOU supplemental water agreement and plan and serve as theagreed-uponscope of work and the basis for the SCVSDs financial commitment

and CEQA analysis for the implementation of new supplemental water

facilities.

ii. The Lead Agency has completed and certified a Project Level EIR procured

all necessary permits for construction of the recommended project and

completed all commitments identified in Section 1.4.2d.

iii. The construction and cost of the facilities is in accordance with the fmal

design and bid documents for the new supplemental water facilities.

iv. The SCVSDs financial responsibility is limited to the cost of design

construction permitting CEQA documentation construction and

construction management for only those facilities in the agreed upon scope of

work attached in Exhibit 5. The SCVSDs financial commitment for

CEQA documentation and construction permitting will not exceed the cost

estimate for these tasks unless approved by the SCVSD. Any incremental

costs associated with the design construction permitting CEQA
documentation construction and construction management of other facilities

implemented by the Lead Agency that are outside the agreed upon scope of

work will be the responsibility of the Lead Agency.

v The SCVSD has the right to review and approve design and bid documents

with the selection of the recommended contractors by the Lead Agency
based on the lowest competitive bid.

vi. The SCVSD has reviewed all pertinent construction management records for

the purpose of resolving any disputes related to cost of constructing any new

supplemental water facilities.
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vii. The SCVSD has established an escrow account with the Lead Agency to

fund the implementation of any new supplemental water facilities through a

mutually agreed upon disbursement process that is tied to the achievement of-__--roJPPect niilestones and deliverables a roved b-Y the SCVSPD-.-rModification of the Castaic Lake Flood Flow Agreement The West Branch

Contractors of the State Water Project and Downstream Water Users to the 1978

Castaic Lake Flood Flow Agreement anticipate requesting a modification of the

1978 Castaic Lake Flood Flow Agreement with the California Department of Water

Resources. In the event that such a modification is requested the SVCSD shall

support the modifications request through written and oral testimony to any necessary

regulatory agencies so long as these modifications are consistent with compliance
with WQOs and requirements of the USCR Chloride TMDL.

s Extension of the Groundwater-Surface Water Interaction Model GSWIM Together

with the UWCD the SCVSD agrees to participate in the financing of the extension of

the existing GSWIM from its current model boundary at the A Street Fillmore to

the Santa Clara River at the Freeman Diversion. SCVSDs fmancial contribution

shall be 75% of the total cost to extend the model boundary and will be contingent

upon UWCD contributing the remaining cost to extend the GSWIM boundary and in

good faith negotiating and securing low cost supplemental water if available on an

annual basis for the term of the MOU in accordance with Section 1.4.3f.

t SCVSD Commitment Contingencies The commitments described in Section 1.4.1 of

this MOU may be terminated by SCVSD if any of the termination contingencies set

forth in Section 1.9 of the MOU occur.

1.4.2 UBWPs Commitments. Subject to compliance with CEQA the UBWPs agree to

implement the following commitments in support of the AWRM Program

a Support for Revisions to WOOs and Implementation of AWRM Progarn-i.
Revisions to WOOs In accordance with the AWRM Program and Section

1.2 of this MOU the Upper Basin Water Purveyors agree to suppoit the

necessary revisions to surface water and groundwater quality objectives and

associated final waste-load allocations and effluent permit limits for chloride

for the Saugus and Valencia WRPs.

ii. Implementation of AWRM The implementation of the AWRM Program will

require the SCVSD to make changes to the point of discharge place of use
and/or purpose of use of its recycled water and may require the SCVSD to

file a wastewater change petition with the State Water Resources Control

Board in accordance with the Califomia Water Code Section 1211. The

Upper Basin Water Purveyors will support the SCVSD efforts in the

submittal of any wastewater change petitions required to support the AWRM
Program which include

1. Wastewater change petitions for the purpose of recycled water uses

in the Santa Clarita Valley and Piru Basin

2. Wastewater change petitions for the purpose of changing the location

of the point of discharge of the SCVSDs water reclamation plants.

9
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b Procurement of Supplemental Waters Based on the performance requirements

provided by the SCVSD the UBWPs shall develop a supplemental water plan

involving an imported water-local groundwater exchange program in support of the

AWRM Program. The CLWA on behalf of the UBWPs shall develop a plan to

procure make reliable deliver treat and convey imported water to replace local

groundwater utilized as supplemental water as envisioned in the AWRM Program.

To the fullest extent possible the plan shall be developed to utilize available and

unused Ventura County annual State Water Project SWP Table A and other water

allocations in cooperation with the UWCD as described in Section 1.4.3f. The plan

and its estimated costs shall be submitted to the SCVSD for review comment and

approval. Based on the approved plan the Upper Basin Water Purveyors shall

execute the plan in accordance with an agreement to be negotiated Exhibit 5. The

SCVSD shall pay for the costs of executing the plan in accordance with the

agreement Exhibit 5 as well as provisions identified in Section 1.4.1q if

applicable. The UBWPs shall make all reasonable efforts to execute the

supplemental water plan for the AWRM Program. However the UBWPs shall have

no obligation to provide supplemental water for the AWRM Program to the SCVSD
if extenuating factors outside the control of the UBWPs i.e.. earthquake flood fire

or legal challenges to use of banked or imported SWP water prevent or impede the

ability to execute the supplemental water plan.

c Lead Agency CEOA Responsibilities The UBWPs or another designated agency

agrees to be the Lead Agency for the purpose of completing any necessaryproject-levelenvironmental assessments under CEQA related to the procurement of

supplemental water operating an imported water - groundwater exchange program

releasing supplemental waters to the Santa Clara River to improve water quality and

attain water quality objectives or constructing conveyance pipelines to route

supplemental water to the Santa Clara River.

d Planning. Permitting Design and Construction Costs for New Supplemental Water

Facilities If new supplemental water facilities arenecessary the Lead Agency will

make all reasonable efforts to control the cost of any new supplemental water

facilities that will be financed by the SCVSD in accordance with Section 1.4.1q
and at a minimum include the following review procedures

i. The Lead Agency shall develop for SCVSD review and approval a detailed

project implementation schedule that identifies key project

milestones/deliverables and a schedule for financial disbursements. When

completed the project implementation and fmance disbursement schedule

shall be attached within Exhibit 5.

ii. The Lead Agency shall document all change orders and impacts to project

budget and submit them to the SCVSD for approval. Any cost overruns

associated with change orders for the planning construction permitting

design construction or construction management of new supplemental water

facilities that are not approved by the SCVSD shall be the responsibility of

the Lead Agency. SCVSD shall not unreasonably withhold approval of

change orders that appropriately relate to the project.

The Lead Agency shall receive financial disbursements related to the planning

design construction and construction management activities for new supplemental

water facilities through an escrow account that will be funded based on an agreed

upon disbursement process between the Lead Agency and SCVSD that is tied to the
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completion of key project milestones and project deliverables in accordance with the

detailed implementation schedule and bid documents.

e UBWPs Commitment Contingencies The
__ UBWPs commitments-in_Sections-1.4.2a__----- ---- ---- --- ---

----through 1.4.2c are contingent upon the execution of a separate agreement between

the SCVSD and UBWPs which when completed shall be identified as Exhibit 5 of

this MOU and which will be based on the following principles

i. The UBWPs are made financially whole in terms of the total cost to

implement any supplemental water releases that support the AWRM
Program.

ii. The UBWPs are provided replacement water of suitable quality and

reliability for any local groundwater that is utilized as supplemental water in

an exchange program with imported water supplies.

In addition the UBWPs commitments in Sections 1.4.2 may be terminated by the

UBWPs if any of the tennination contingencies set forth in Section 1.9 of the MOU
occur.

1.4.3 UWCD Commitments. Subject to compliance with CEQA the UWCD agrees to

implement the following commitments in support of the AWRM Program

a Sunport for Revisions to WOOs and Imnlementation of AWRM Program

i. Revisions to WOOs In accordance with the AWRM Program and Section

1.2 of this MOU the UWCD agrees to support the required revisions to

surface water and groundwater quality objectives and associated fmalwaste-loadallocations and effluent permit limits for chloride for the Saugus and
Valencia WRPs to implement the AWRM plan.

ii. Implementation of AWRM The implementation of the AWRM Program will

require the SCVSD to make changes to the point of discharge place of use
or purpose of use of its recycled water which may require the SCVSD to file

a wastewater change petition with the State Water Resources Control Board
in accordance with the California Water Code Section 1211. The UWCD
will support the SCVSD efforts in the submittal of any wastewater change
petitions required to support the AWRM Program which include

1. Wastewater change petitions for the purpose of recycled water uses
in the Santa Clarita Valley and Piru Basin

2. Wastewater change petitions for the purpose of changing the location

of the point of discharge of the SCVSDs water reclamation plants.

b Lead Agency CEOA Responsibilities UWCD or another designated agency agrees
to act as the Lead Agency for the implementation of the Ventura County water

supply facilities identified in Exhibit 2 and shall be responsible for any project-level
environmental analysis required under CEQA for these facilities and the

procurement of any permits necessary for construction of these facilities.

c Planning Permitting. Desien and Construction Costs The Lead Agency will make all

reasonable efforts to control the cost of the Ventura County Water Supply facilities
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that will be financed by the SCVSD in accordance with Section 1.4.11 and at a

minimum include the following review procedures

i. The Lead Agency shall develop for SCVSD review and approval a detailed

project implementation schedule that identifies key project

milestones/deliverables and a schedule for financial disbursements. When

completed the project implementation and finance disbursement schedule

shall be attached within Exhibit 2.

ii. The Lead Agency shall document all change orders and impacts to project

budget and submit them to the SCVSD for approval. Any cost overruns

associated with change orders for the planning construction permitting

design construction and construction management of the Ventura County

water supply facilities that are not approved by the SCVSD shall be the

responsibility of the Lead Agency. SCVSD shall not unreasonably withhold

approval of change orders that appropriately relate to the project.

The Lead Agency shall receive financial disbursements related to the planning

design construction and construction management activities for new supplemental

water facilities through an escrow account that will be funded based on an agreed

upon disbursement process between the Lead Agency and SCVSD that is tied to the

completion of key project milestones and project deliverables in accordance with the

detailed implementation schedule and bid documents.

d Ownership and Maintenance of Ventura County water supply facilities Once

constructed the UWCD or another designated agency will assume-ownership and

maintenance responsibilities of the Ventura County water supply facilities and any

permitting responsibilities associated with the operation and maintenance of the

facilities identified in Exhibit 2 of this MOU.

e Use of Developed Water Supplies To the extent that AWRM Program activities

result in water supplies that would otherwise not be available to UWCD UWCD
shall utilize its best efforts to utilize the developed water supplies from the AWRM
Program to achieve sustainability with respect to current groundwater demand-supply

imbalances within its service area.

f Procurement of Supplemental Waters Based on the UBWPs supplemental water plan

1.4.2b the UWCD shall make good faith efforts to secure any available SWP

water annually as needed from the Ventura County Table A allocation as

supplemental water in support of the AWRM Program. UWCDs groundwater

recharge operations receive primary consideration for any available SWP water from

Ventura Countys Table A allocation with any available balance secured to support

the AWRM Program. UWCD in good faith will annually negotiate the purchase of

any available SWP water at the lowest possible agreed upon rate with its partners

City of Ventura and Casitas Municipal Water District review the purchase agreement

with CLWA and SCVSD execute the appropriate purchase agreement documents

and invoice CLWA and copy the SCVSD for the cost of purchasing any secured

SWP water for the AWRM Program. The parties acknowledge that the City of

Ventura and Casitas may not wish to enter into a purchase agreement with UWCD.

Thus there is no guarantee that supplemental water can be obtained.

12
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g UWCD Commitment Contin eg n The commitments described in Sections 1.4.3

of this MOU may be terminated by UWCD if any of the termination contingencies

set forth in Section 1.9 of the MOU occur.

1.4.4 VCAWQC Commitments. The VCAWQC agrees to implement the following

commitments in support of the AWRM Program

a Support for Revisions to WOOs and Implementation of AWRM Program

i. Revisions to WOOs In accordance with the AWRM Program and Section

1.2 of this MOU the VCAWQC agrees to support the necessary revisions to

surface water and groundwater quality objectives and associated finalwaste-loadallocations and effluent permit limits for chloride for the Saugus and

Valencia WRPs.

ii. Implementation of AWRM The implementation of the AWRM Program will

require the SCVSD to make changes to the point of discharge place of use
and/or purpose of use of its recycled water. which may require the SCVSD to

file a waste water change petition with the State Water Resources Control

Board in accordance with the California Water Code Section 1211. The

VCAWQC will support the SCVSD efforts in the submittal of any
wastewater change petitions required to support the AWRM Program which

include

1. Wastewater change petitions for the purpose of recycled water uses

in the Santa Clarita Valley and Piru Basin.

2. Wastewater change petitions for the purpose of changing the location

of the point of discharge of the SCVSDs water reclamation plants.

b Use of Developed Water Supplies. VCAWQC shall support UWCDs efforts to

utilize developed water supplies from the AWRM program to achieve sustainability

with respect to current groundwater demand-supply imbalances within its service

area.

c VCAWOC Commitment Contingencies The commitments described in Sections

1.4.4 of this MOU may be terminated by VCAWQC if any of the termination

contingencies set forth in Section 1.9 of the MOU occur.

1.4.5 Schedule of Implementation Commitments. The Parties have prepared a preliminary

schedule attached in Exhibit 1 which describes the tasks and estimated time to

implement the AWRM Program by each of the respective parties. The SCVSD shall be

responsible for implementing all wastewater related facilities as identified in Section

1.4.1c. The UWCD or another designated Lead Agency shall be responsible for

implementing all Ventura County water supply facilities as identified in Exhibit 2. The

UBWPs or another designated agency shall be responsible for implementing all

supplemental water activities and if necessary construct facilities as identified in Section

1.4.2b and 1.4.2d. Detailed schedules of the implementation activities of each party

shall replace the schedules in Exhibit 1 as they are developed and completed. The

Parties acknowledge that the AWRM Program implementation will be an ongoing and

evolving process and may change due to future amendments to the AWRM Program

challenging implementation issues or other unforeseen circumstances. The Parties agree
that if delays in the implementation schedule occur because of the circumstances
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discussed above the SCVSD will request and the UWCD and VCAWQC will support

extensions in the TMDL Implementation Schedule from the Regional Board as

appropriate in order to accommodate such delays for the TMDL. Any changes or

adaptations to the AWRM Program or AWRM Program implementation schedule shall

be made in accordance with Section 1.6 of this MOU.

1.5 Program Committee Oversight. The General Manager or President of each Party or their

designees shall meet as the AWRM Program Oversight Connnittee Oversight Committee

within 30 days of the execution of this MOU. The Oversight Committee may establish

appropriate subcommittees if necessary to implement the AWRM Program and determine the

meeting times and locations for the various committee/subcommittee meetings The Oversight

Committee or subcommittees will discuss and coordinate the implementation and monitoring of

the AWRM Program and if necessary develop a mutually agreed upon mediation process to

resolve any disputes that may arise between the Parties during the implementation of the AWRM
Program.

1.6 Adaptation of the AWRM Program. The Oversight Committee will be responsible for making

determinations of any necessary adaptations of the AWRM Program that are necessary during

implementation. Adaptation of the AWRM Program must be approved by all Parties and

effectuated through an amendment of the MOU describing the adaptations of the AWRM
Program mutually agreed upon by all Parties.

1.7 Term. This MOU shall remain in effect until May 4 2016 and shall be automatically renewed for

additional one-year increments thereafter unless otherwise unanimously decided by members of

the Oversight Committee that the term of the MOU shall be allowed to expire.

1.8 Duplicate Originals. This MOU shall be executed as duplicate originals each of which when so

executed will be deemed to be an original and all of which taken together will constitute one and

the same agreement.

1.9 Termination Contingencies. The Parties may elect to terminate this MOU in the event of any of

the following contingencies in which case this MOU shall be of no further force and effect

1.9.1 Should the Regional Board State Water Resources Control Board U.S. EPA Region IX

or the California Office of Administrative Law fail to revise the water quality objectives

for groundwater and surface water to the values shown in Exhibit 1 as necessary to

implement the AWRM Program.

1.9.2 Should any of the Lead Agencies responsible for implementing major elements i.e.

Conversion to Ultra Violet Disinfection Technology Procurement of Supplemental

Waters Advanced Treatment Facilities at the Valencia WRP Brine Disposal Facilities

East Piru Extraction Well Network Desalinated Recycled Water Pipelines to Camulos

Ranch and East Piru or East Piru Blended Discharge Conveyance Pipeline - Exhibit 1
of the AWRM Program fail to complete or certify the necessary environmental impact

reports or other assessments needed to comply with CEQA.

1.9.3 Should any of the Parties not implement their specific commitments as specified in

Sections 1.4.1 through 1.4.4 of this MOU.

If such termination contingencies occur all commitments described in Sections 1.4.1 through

1.4.4 of this MOU shall terminate and be of no further force or effect. In the event of MOU
termination each party shall bear their own project-specific costs incurred prior to termination.

Any controversies concerning the responsibility for such costs shall be subject to mediation upon
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terms to be agreed upon by the Oversight Committee. This MOU does not in any way relieve the

Parties of any obligations under the TMDL. Inability by any Party to complete AWRM Program
element implementation on schedule Exhibit 1 due to circumstances beyond the Partys

-r-easonable-control-as determinedby-the-oversight-C-ommitteeShail-not-canstitute-grourrdsfor----terminationof this MOU.

1.10 Warranties of Authority. Each Party hereby represents and warrants that it is fully authorized to

enter into this MOU that it has taken all necessary internal legal actions to duly approve the

making and performance of this MOU that no further internal approval is necessary and that the

making and performance of this MOU does not violate any provision of any governing statutes or

regulations articles of incorporation charters or by-laws.

1.11 Exhibits for the MOU. The exhibits for this MOU are as follows with Exhibits 2 through 5 to

be included in the future when such exhibits are developed by the parties and become available

1.11.1 Exhibit 1- The Alternative Water Resources Management Program

1.11.2 Exhibit 2 - Conceptual Engineering Design Cost Estimate and Scope of Work for the

Ventura County Water Supply Facilities of the AWRM Program

To be developed and attached to this MOU in the future

1.11.3 Exhibit 3 - Procedures for the Determination of Future Operation Maintenance Costs
of the Ventura County Water Supply Facilities of the AWRM Program Between the

SCVSD and the UWCD

To be developed and attached to this MOU in the future

1.11.4 Exhibit 4 - Alternative Water Supply Agreements Between the SCVSD and Santa Clara

River Reach 4B Surface WaterDiverters

To be developed and attached to this MOU in the future

1.11.5 Exhibit 5 - Supplemental Water Agreement Supplemental Water Plan and Conceptual

Engineering Design / Cost Estimate / Scope of Work for the Supplemental Water
Facilities of the AWRM Program

To be developed and attached to this MOU in the future
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The Parties are signing this MOU as follows.

United Water 1c.se.rvas i.
r
i T3trict

By
General ManaQer

Date

Castaic l.ake W atejjAgericy

By
General Manager

Date 1 ý3 ýs C5

By
Ge ral attager

Date 6 10 454

Santa Clarita Water Division

of Castaic Iýý. WatGr Ageýpy
j _r

By
Refail Manager

President

Date tio
ID

Ventura Co1tntY-AgriqtlturalltJatcr Quality

Coalition f

By

Date ý/a / P Date

Los Anele cnantv erw District Santa Claiita Valley Sanitation District

Ne 3 of Los Angeles Count

Byý
1A

ro L n

Date

By ýýaýý-ý ý

ChiAngineer and GenergMaxtager

Date
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Exhibit - Altemative Water Resources @ r

Upper Santa Clara River C iQri e TMDL Background

The California Regional Water Quaiity Control Board - Los 4rmgeles Region Regionai

Board adopted the Upper Santa Ciara River USCR Chloride Total Maximum Daily Load

TMDL in 2002 estabiishing waste-ioad atiocatsons for the Santa Ciarita Valley Sanitation

Districts SCVSD Valencia and Saugus WRPs at 100 mgfL. Amendments to the TMDL in

2004 and 2006 estab9ished a phased TMDL approach which aEioved for the deveiopment of

severai scientific studies and potentiai site-specific objectives SSOs for chioride that the

Regiona Board may consider to revise the existing 109-mglL water quality objectives iJ4QOs.

The TMDL impiementation schedule specified among other requirements that special scientitic

studies be conducted to a evaluate the appropriate chioride threshoid for the protection of

sensitive agriculture b evaluate the appropriate chlode threshoid for the pratection of

endangered species and c deveiap a groundwater/surfar-e water interaction rnadei to evaluate

the impacts of chloride loading from ali sources on water quality. The results of these studies

would then become the technical basis by vrhich potentiai SSOs for chloride could be developed

for Regional Board consideration. The TMDL required developrnent of these studies .i a

ccsilaborative process to ensure substantiai agreement between the Regionai Board staff

SCVSDs staff and other stakehoiders regarding the scientific and technicaE basis for

establishing water quality objectives for chlaride. Each of the major studies conducted as part

of the TMDL and their current status are summarized as foilows.

Threatened and Endangered Species Chioride Threshoid Study TEs Studyl - The

TEs Study was completed in November 2007 and determined that the 1988 United

States Environmental Protection Agency ambient water quality criteria for chioride for the

protection of aquatic iife 230 mg/L Cl as chronic and 860 mg/L Ci as acute are

protective of Iocaiiy important TEs. The chloride thresheald for the protection of iocally

important TEs was considerably higher than the threshold range for the protection of

salt-sensitive agricuiture.

Aaricultural Chiaride Threshold Study aa StudY - The Ag Study was a two-part study

with a Literature Review andEvaluation LRE compieted in September 2005 and an

evaluation of the appropriate averaging period completed in January 2408.u The Ag

Study determined that the appropriate chioride threshcsid for satt-sensitive agricuiture

AdveiSt-Fnvron 2007. Evoh.aaffolt of Chlorrde iate Quu103 Crtteritt Protettrveness qf Upper SaP7ta Clara Rrer

3quaricLife rlrr Eriphasi.s ofr Threcrtered and Errdcrngered SRecies. May 2007.

CH2M Hill 2005. Final Re1orF Lrterattern EvrtfaratioPr arrd Recorrrmetrdcrtions Uppet Sanlf Clara RiYer ChlorYde

T4d.tL Colkrhorative Procfse. Scptcmbcr 2005.

Ncticlds Agricuiturai and Environmental Resource 2007 TeclrrricafVemoranrturrr Compliance Averýqing
Period %or CYztoricie Threshok Guidelines irr Avocndo. Dcccmisor 2007.

August 15 2Kl8
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avocados strawberries and nursery crops grown in the USCR watershed is a

guideline range between 100 and 117 mg/L Cl with an averaging period of

approximateiy 3 months.

Groundwater - Surface water Interaction Model GSWIM Study - The GSWIM Study

developed a calibrated numerical model in March 2008 to evaluate the impact of WRP

effluent discharges to the river on doWnstream surface water and groundwater in the Los

Angeles and Ventura County portion of the Santa Ciara River watershed. The GSWIM

is now being utilized to evaluate various alternatives to comply with the existing water

quality objectives and potential SSOs in consideration. One of the aiternatives being

considered is the Alternative Water Resources Management AWRM Program which is

described in more detail below.

Site Specific bbiectiVes SSO and Anti Degradation Analysis ADA Study - The SSO

and ADA Study provides the technical and regulatory basis for the Regional Board to

consider potential SS0s that support the AWRM Program as discussed in more detail

below. As part of the SSO effort a white paper on the agricultural beneflcial uses in

Reaches 5 and 6 of the USCR was developed in September 2007 which assessed

whether salt-sensitive agriculture was an existing orpotential beneficial use. The white

paper concluded that salt-sensitive agriculture was not an existing or potential beneficial

use for surface water or underlying groundwater that could be impacted by surface water

in Reaches 5 and 6. Since salt-sensitive agriculture was not an existing or potential

beneficial for the surface waters or underlying groundwater that could be impacted by

surface water in these reaches SSOs higher than the Ag Study threshold range of100-117
mg/L are potentially possible and are being considered as part of the AWRM

Program. The SSO-ADA study has recommended the foliowing SSOs for chloride

TDS and sulfate for surface water reaches and groundwater in the USCR watershed as

shown in Table 1

GH24t 1HilI 2008. Final Report Krsk 2B- - rltmrerica tilodel Developrrrerrl and Scerrario Risrrts East and Pirr

Srrh6asins. ivtarch 2008.

Santa ClaritaVailey Sanitation District 2007 tiVEiite Paper No. 2A Agrieulturai Benelicial Use tonsiderations for

Santa Clara Rivcr - Ruacltcs 5 and 6. Scptembcr 2007

Larry tiYalkcr and Associates. Drajt Report Upper Santa Clura River G72lnrrde TMDL Task 7 mrd 8 RefJnrl- Site

Specific Dhjectfve arrd Arrti-degrctdatiornr Ancrltsi.s. July 2008.
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Table 1-SSQs to Support AWRM Program

Chforide

117 SWP CI 80 ppm
130 SWP CI 80 ppm

TDS

449

15

499

150

1000

Chloride 130 to 150 BD 150 150

TDS 1300TBa 1000 1000

Sulfate 600 TBD 350 450
en water quafity in Reach 4B Btue Cut exceeds 117 mgiL an aftemative water suppiy wti be provided to

Reach 4B surface evaEer diverters to proteCt salt-sensitive agriculturad uses.

Alternative Water Resources Management Program Background

Sirrce November 2007 the Santa Clarita Valley Sanitation District SCVSD Ventura

County Agricuftural Water Quality Coalition VQAVtJQC United Water Conservation District

United Water and the Upper Basin Water PurveyorsY have been working together to develop

an atlternative water resources management AWRM Program for the USCR Chloride TMDL.

The purpose of the AWRM Program is to develop a regional watershed so9ution for chloride as

an alternative to corrap6iance with the existing 100 mgll. water quality objective recognizing that

compliance with the existing 100 mglL WQO wfluld be a challenging and costly project

requiring many years to irnplement. The AWRM Program considers the use of SSOs and water

resource management faciiities that woultf allcaw for the full protection of alI beneficial uses

while simultaneousiy providing a more feasible cornpliance solution maintaining a ch6oride

talance in the USCRWatersheti and providing salt export and water suppiy benefits to Ventura

County stakehotciers. Through this process the SCVSD VCAWQC United Water and the

Upper Basin Water Purveyors have come to conceptuai agreement on the guiding principles

Castaic Lake Water Agency. Valencia 1Vatcr Companv \ewtsalI CUukty Water District Los /tngcies County
Water Works District No 36 and tne Saiita Clarita Water Division of the Castaic Lakc Water Agency.

August 15 2008 3
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key elements implementation tasks and agency responsibilities associated with the AWRM

Program. Discussion of the guiding principles each of these specific elements of the AWRM

Program and implementation task and agency responsibilities is presented in the following

sections.

The Guiding Principies of the AWRM Program

The foilowing guiding principles have been established between the SCVSD VCAWQC

United Water and the Upper Basin Water Purveyors for the development and impementation of

the AWRM Program

The AWRM Program will strive to avoid and if necessary mitigate any water quality

impacts to direct agricultural users of surface and groundwater from the Santa Clara

River in East Piru i.e. Camulos Ranch.

The AWRM Program will not cause long-term water quality degradation. of

groundwater and agricultural uses of groundwater will be protected. i.e. salt

balance in any affected basin can be achieved within a reasonable time.

The AWRM Program will include a plan to improve groundwater quality in East Piru

Basin and expedite water quality improvements. i.e. water quality in groundwater

and surface water in East Piru Basin will be improved before the end of the USCR

Chloride TMDL implementation compliance period.

The AWRM Program will improve water supplies in Ventura County.

The AWRM Program will be implemented monitored and funded by the Santa

Clarita Valley Sanitation District.

ý The AWRM Program will provide for stakeholder oversight during implementation.

The AWRM Program must comply with regulations and protect all beneficial uses.

Key Elements of the AWRM Program

The AWRM Program consists of several key elements which combined would provide a

regional watershed sofution for the Upper Santa Clara River Chloride TMDL that benefits all

stakeholders within the watershed. The key elements of the AWRM Program include 1
implementing measures to reduce chloride in the recycled water at the SCVSDs WRP

discharges 2 constructing advanced treatment for a portion of the recycled water from the

SCVSDs Valencia WRP 3 procuring supplemental water i.e local groundwater or surface

water for release to the Santa Clara River to improve water quality conditions and attain

August 15 2008 4
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WQOs 4 constructing water supply facilities in Ventura County 5 providing alternative water

supply to protect sait-sensitive agricultural beneficial uses of the Santa tlara River 6
-supporting-the-expansion-of recycled--water-useswithin-the Santa-ClaritaUalley and-7-revising---the

surface water and groundwater WQOs to support all of these elements. Each of these key

elements is discussed in further detail below.

ElernenP 1Vo 1 Reduction of Chloride Levels in WRP Recycled Water

As part of the AWRM Program as well as any sofution to the TMDL the SCVSD wi91

reduce the chloride leves in the recycfed water discharged from the Valencia and Saugus

WRPs. Reduction in the recycled water chloride levels wouid be achieved through enhanced

source control specifically the removal of seff-regenerating water softeners SRWS which are

a significant source of chloride to the SCVSDs sanitary ssewer collection system and

conversion of the current beach-based disinfection facilities which contribute an additional 10

mgPt of chloride in recycied water at each WRP to Ultra-Violet Light Disinfection technoloyy.

Through removal of SRWS and conversion to UV disinfection technologies the incremental

chloride contribution from wastewater sources above the contribution from water supply can be

reduced to a iFevel of approximately 50 mg/L. This reduction in chloride wiii allow for the

SCVSDs Valencia and Saugus WRRs to cornply. with revised WQOs in varying water supply

chloride conditionsYBBI and minimize the amount of advanced treatment required. As discussed

below revisions to the existing WQOs are necessary to support this AWRM Program element.

Element dUo. 2 Advanced Treatment at the SCVStr3s Valencia WRP

While removal of chloride loading through enhanced source control would help the

Saugus and Valencia WRPs compiy with revised WQOs a majority of the time additional

chioride reduction would stili be necessary for cornpliance with downstream revised WQOs in

Reach 4B through the corastruction and operation of a 3 MGD advanced treatment facifity

using Micro-Filtration MF and Reverse Osmosis RO treatment technologies at the Valencia

WRP. These facilities would serve four purposes 1 continuous removal of approximately

3200 pounds per day of chloride from the WRP effluent 2 reducing chloride levels in the

Santa clara River in Reach 4B through discharge of the high quality Vaiencia RO product water

to the Santa Clara River when necessary to achieve compliance with revised WQOs for this

reach 3 delivering high quality lfalncia RO product water to blend with surface water

diversions in Reach 4B so that the irrigation water quafity is of sufficient quality to protect salt-

linportcc3 water sttpnly cfIoride coiiccaitrations have often cacccdca3 100 mgfL during drought conditions due to

the influence oPcroor quality importect water supplies detivcrcd from thc Statc Watcr Projcct stored at ttie Castaic

Lakc Reservoir.

August 15 208 5
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sensitive agricultural uses when necessary and 4 providing a salt export and water supply

benefit to Ventura County through delivery of the high quality Valencia RO product water to the

Ventura County water supply facilities. These facilities and the salt export and water supply

benefits associated with these facilities are discussed in greater detail below.

In addition to the advanced treatment facilities construction of brine disposal facilities-to

dispose of the brine waste from the RO treatment process via deep well injection would be

required. The use of deep well injection becomes a more plausible and sustainable brine

disposal option with a smaller advanced treatment facility as proposed in the AWRM Program.

The brine disposal for a 3MGD MF-RO facility is estimated at 0.5 MGD.

As mentioned above when necessary the high quality Valencia RO product water

would be discharged directly to the Santa Clara River to reduce chloride levels in the river and

comply with revised WQQs. Based on the results of the GSWIM Study the discharge of

Valencia RO product water to the river would occur when chloride levels in the State Water

Project SWP water stored in the Castaic Lake Reservoir are greater than or equal to 80 mg/L.

The GSWIM study also found that the use of supplemental water released to the Santa Clara

River discussed in more detail below is needed in certain critical conditions of extreme drought

to assure compliance with the revised WOOs in Reach 4B. Finally a portion of the high quality

Valencia RQproduct water would also be delivered to baend with surface water diverted for

irrigation of salt-sensitive agriculture so that the irrigation water quality is less than 117 mg/L. A

schematic of this operational management of the Valencia RO during conditions when the

imported SWP exceeds 80 mg/L is presented in Figure 1 a.

Figure Ia. AWRM Operation when SWP CI 80 mg/L

3 MGD RO P Valencia WRP

Valencia WRP

I
Saugos Aquifer

August 15 2008

Sufapiementai Water

Ventura County Los Angeles County

Saugus WRP

6

1615



Received

July 29 2011

commission on

state mandates

Exhibit. - Altemative Water Resources Management Program

In conditions when the chloride levels in the SWP water stored in the Castaic Lake

Reservoir are befow 80 mg/L the GSWIM Study found that the high quality Valencia RO

--_prcduct water does n4tneed t4 be_discharged_ta thanta_Qlara Riwer to_cornply with_revese-d-

WQas In fact the GSWIM study estimates this condition occurs approximately 70% of the

time which then would allow for the high quality Valencia RO product water to be delivered to

the Ventura County water supply facilities in order to blend with high.saline groundwater

underlying Reach 4B and produce a biended water supply that can be discharged into the

wetted portions of Reach 4A of the Santa Clara River and comply with the existing 100 rragfL

WQO for this reach. The discharge of this blended water supply in the wetted reaches of the

Santa Qlara River where the dry Gap ends allows for greater base flow in the river which

ultimately can then be diverted at the Freeman iversivn and increase water supplies for

Ventura County. A schematic of this operatiorial management of the Valencia RO deliveries to

the Ventura County water supply facilities during conditions when the imported SWP is less than

80 mg/L is presented in Figure I b.

Figure lb. AWRM when SWP Cl 80 mglL

Blended RO Groundwater

Discharge ý 95 tngll_

ast piru

Extraction

ýells

RO ioc ExCractiQSi Weiis

Ventura County Los Angeles County

Thc grouadwater in Reach 4B has cliforide conccntrations at 150 mdI...
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Element No. 3 Procurirtg Supplemental Water for Releases to the Santa Ctara River

Recognizing that conducting environmental studies permitting designing and

constructing an MF-RO facility at the Valencia WRP will take a significant period of time the

AWRM Program inciudes a commitment contingent upon the necessary environmental

assessments required under the California Environmental Quality Act to provide supplemental

water from the Saugus Aquifer and/or some other local water resource to the Santa Clara River

as an interim measure prior to completion of the AWRM Program facilities. Additionally as

discussed previously the GSWIM study found that the use of supplemental water released to

the Santa Clara River would be needed during extreme drought conditions to comply with

revised WQOs for Reach 4B These supplemental waters would be delivered through

contractual arrangements between the SCVSD and the Upper Basin Water Purveyors.

Element No. 4 uentura County Salt Export and Water Supply Benefits

In order to export accumulated salt in groundwater and provide the water supply benefits

for Ventura County a key element of the AWRM Program is the construction of the Ventura

County water supply facilities as shown in Figure 2.

Figure 2. AWRM Program Facilities

LECEMdO

East Piru Pipefinc

RtYPipeline

Ventura Ooranty L.A_ Otount

.st p A ý

.GAsteE Lake

Emýr PCm 4
i

EX4ffacZsao WmEis

These facilities which would allow for salt export and water supply benefits by blending

high quality Valencia RO product water with more saline groundwater in East Piru to develop a

August 75 2008
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blended water suppiy that is less than 95 mg/L in chioride. The Ventura County water supply

facilities would be comprised of the following 1 10 groundwater extraction wells in the East

Piru_groundwater basin2 a-12-mile

RO_productwatec_con-v_ey_ance-p.ipeline-from-theValencia----------WRP
to the East Piru extraction wells and 3 a 6-mile conveyance pipeline for the blended

East Piru groundwater and Valencia WRP RO product water East Piru. Pipeline for discharge

to Reach 4A of the Santa Clara River downstream of the Qry Gap.

Callectively these facilities would be utilized for water supply and salt export benefits.

Through the talending of high qaaality Valencia RO product water with more saline groundwater

underlying Reach 4B a new blended water supply can be developed and managed which wiPl

not anly export salt accumulated in groundwater in the East Piru basin but comply woth

downstream surface water WQOs in Reach 4A and increase water supplies in Ventura County.

In addition the extraction of more saline groundwater underlying Reach 413 wiif altow for greater

recharge of high quaiity storm flows in the SCR which are typically lesw in chloride lowering

chioride leveis in the groundwater. The reduction in chloride levels associated with AWRM
Program identified as Piru Wellfield Option 2d is presented in Figure 3.

Figure 3. Chloride in Groundwater in East Piru

lori In r t r

Source Bactrnars Steve 2608. Allemative Wafer Resaurces Managenaenf Prograrrf-EfFects in Ventura Caunty. June 2008.

August 15 2008
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The salt export from East Piru Basin and resuatant reduction in saltwater intrusion

provided by the increased water sUpply benefits vastly outweigh the incremental loading above

the WQO that occurs during extreme drought conditions when SWP chloride levels are

elevated.x A comparison of the yearly excess chloride loading above the existing 100 mg/L

and revised 117 mgfL. WQOs in Reach 4B with the yearly chloride export through the

extraction wells and prevention of saline intrusion are showrr in Figure 4

Figure 4. Chtoride Ba9artace with the AWRM Program

7.000

6000

i0000 AFY of additiona water

supply at Freeman taiversian

2.000

30 tons/yr

325 tonslyr

2000 totisJyr

Iý.ý
Chforide Load above Chloride Load above Chloride Exported from. Sea Water Intrusion

t 17 mglL WQO 00 mgA. WJQO East Pitu Basin Prevented

Element Vo. 5 Protection of Salt-Sensitive Agricultural in Reach 48

The AWRM Program recognizes that chloride levels in Reach 48 of the Santa Clara

River may exceed the protective range for salt sensitive agriculture of 100 - 117 mg/L chloride

as determined by the Ag. Study discussed previously. In order to protect this salt sensitive

agricultural beneficial use along Reach 4B of the SCR the AWRM Program proposes to protect

surface water diverters along this reach of the SCR with a suitabie alternative water supply

when chloride concentrations in surface water exceed 117 mgiL making surface water quality

unsuitable for the direct irrigation of salt-sensitive crops with surface water. Alternative water

supplies of will be provided to temporarily protect salt-sensitive agricultural uses in Reach 4B

through the delivery of high quality RO product water to blend with Reach 4B surface water

hnportcd water supply chloridc concentraiions have oflen excc4dcd 100 rng/L during drought conditions due to

the influence oipoor quality itttported water supplies deliverec3 frotn the Statc Water Eroject stored at the Castaic

Lake Reservoir.

August 15 2008 10
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diverted for irrigation of salt-sensitive crops so that the blended irrigation water quality is 117

mg/L or less. The use of atternative water supplies allows for the full protection of beneficial

uses durir7g temporary_ and intermittent _pýriods_._when _water_quaiitydue_ to

_.extr_me-_drought--conditiorrsdoes not support those beneficial uses.

Element lVo. 6 Support for Expansion of Recycled Water Uses in the Santa Clarita Valley

The AWRM Program includes pravisions to support recycled water uses in the Upper

Basin Water Purveyor service areas. Increasing recycied water uses in the Santa Clarita

Valley uvill not oniy improve water supply reliability in the area but aiso reduce the chloride

loading directiy discharged to the Santa Clara River From theu4RP discharges.

Element No. 7 Revisions to WQOS to support the A WRM Program

As indicated above the feasibility of the AWRM Program is dependent upon revising the

existing water quality objectives for surface water and groundwater to various Ievels that support

the different elements of the AWRM Program. A summary of the recommended tNOC revisions

for surface water and groundwater in support of the AWRM Program were previously

presented in Table 1. Through revision of these surface water and groundwater WQOs the

amount of advanced treatment required to achieve compliance with these WQOs is signiffcantly

reduced which allows for the disposal of brine wastes generated from the RO processes

through deep well injection as opposed to the construction of a 43-miie brine line and ocean

outfall. In addition the revision of these WQOs would better facilitate the permitting of recycled

water uses in the Santa Clarita Valley which will improve water supply reliability in the area and

reduce the chiorPde loading from recycled water that can now be beneficially reused as

opposed to directly discharged to the Santa Clara River. Ultimately the cumulative benefits of

the AWRM Program elements will improve water quality in surface water and groundwater

improve water supplies to Ventura County protect all beneficial uses and reduce the amount of

advanced treatment and associated brine disposa9 needed for compliance.

Impiementation Tasks and esponsibillities for the AWRM Program

The SCVSD will be the lead agency for the development of a Programmatic

Environmental Impact Report Pi1R to assess the AWRM Program and if appropriate certify

the PEIR make CEQA findings and approve the project. The SCVSD has the principal

responsibiiity for carrying out and implementing the AWRM Program because it is a necessary

program to comply with the Upper Santa Clara River Chloride TMDL. In addition to the PEIR

the SCVSD will conduct a Facilities Plan for the necessary wastewater treatment facilities

August 15 2008
11
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associated with AWRM Program i.e. UV Disinfection MF-RO Facilities and Brine Disposal

Facilities. The United Water Conservation District or another agency in Ventura County with

water supply responsibiiities wili become the lead agency responsible for conducting Project

Level EIR / CEQA Assessments to implement the Ventura County water supply facilities

associated with AWRM Program i.e. Conveyance pipelines East Piru extraction wells and

East Piru pipefine. Finafiy the Upper Basin 1Vater Purveyors/SCVSD will identify a lead

agency for the purpose of conducting Project-Level EIR / CEQA Assessments to utiiize and

deliver supplemental water to achieve compliance on an interim and ong-term basis for the

AWRM Program. Figure 5 is a schematic that defines the proposed agency roles and

responsibilities for implementing the necessary planning eiements of the AWRM Program.

Figure 6 is a preliminary implementation schedule associated with various pianning design and

construction activities required to implement the AWRM Program. The AWRM Program will

achieve compliance with the schedule deadlines associated with TMDL Tasks 13a 13b 13c

and 13d of the Upper Santa Clara River Chloride TMDL.

Figure 5. AWRM Program Implementation by SCVSD United Water and Upper Basin

Water Purveyors

AWRM Prtxjram

ProgrammaticE1R and

iNastevratet FaciliGes Plan

SCVSD

LA CoiixyNater Supplies
Vieniura CuurityVVatu Supplies

PrQject-Level EIR1 Project-Level EfRI

CEQA Assessmenis CEQA .Assessment

UpM Basin Water purverors SC6a tUnited Water
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COUN TY S.ý ýýý ITAI- ON DIST RI CTý.

OF LOS ANGELES COUNTY
1955 WorkmanMlll RoadNhittrer CA 90601-1400

Mailnc Address P.O. Box 4998 Whlttier CA 90607-499$
__ - _.-__- -

-Teeohane-So2 0ý9741 l _ FA So2 b99--5422

www.lacsd.ora

Ms Tracy Egoscue Executive Officet

California Regional Water Quality Control Board

Los Angeles Region

320 West 4tIi Street Suite 200

Los Angeles CA 90013

Dear Ms. Egoscue

STiPHcN R. AtAGUlN

Chief Enrrzer and Gengroil Itcrncrger

November 14 2006

Fi lc No. 31-370-46.4A

Comment Letter - Proposed Amendment to the Water Qual4ty Control

Plan for the Los Angeles Regiott to Re-consider the Upper Santa Clara River

Chloride TMDL and Consider Conditional Site Specific Cblectives for Chloride

The. Santa Clarita Valley Sainitation District of Los Angeles County Sanitation District would

like to thank the Oalifornia Regional Water Quality Control Board - Los Angeles Region Regional

Board for the opportunity to provide comments on the proposed a.mcndment to the Water Quality

Control Plan Basin Plan for the Los Angeles Region to re-consider the Upper Santa Clara River USCR
Chloride Total Maximum Daily Load TMDL and to consider conditional site specific objectives SSOs
for chloride. The Sanitation District owns and operates the Valencia and the Saugus Water Reclamation

Plants WRPs located within the Santa Clarita Valley which provide primary secondary and tertiary

treatment to produce recycled water that is reused or discharged to the Upper Santa Clara River.

Ihe Sanitation District strongly supports the proposed amendment to the Basin Plan because it

provides an opportunity for the implementation of the Altetmative Water Resources IVlanagement

AV%Rlvl Program an innovative watershed-wide and stakeholder-supported program to comply with the

Upper Santa Clara Itiver Chloride TMD.I.. Since Novcmber 1 207 various Los Angeles and Ventura

County stakeholders ivithin the Santa Clara River watershed ineluding the Sanitation District have

worked togethcr to develop the AWRM Program as a viable alternative for Regional Board consideration.

The AWRM Program is a watershed-based approach to manage chloridc in Santa Clara River and

underlying groundwater basins and involves I reducing chloride levels in r-ecycled water through

automatic urater softener removals and conversion to ultraviolet light disinfection processes 2small-scaleadvanced treatment of wastewater with local brine disposal 3 supplemental water to reduce

chloride levels in the river 4 alternative water supplies to protect salt-sensitive agriculture when

necessary and 5 facilities to remove higtl chloride groundwater in Ventura County from the watershed.

The stakeholders have entered into a Memorandum of Cinderstanding MOU for the Implementation of

Thc takchoidcrs to the AiVRM Proeram is4Qt. inctudc the following 1 Santa Clarita Vallcy Sanitation District of Los

AIIýcIcS Counry 2 United Vratcr Conscrvation jistrict 3 Vcntura County Agriculiural watcr Quality Coalttton anct 4
Upper Basin Vtatcr Purveyors comprised of the Ctsiaic Lake Watr Aeency CLWA Valetcia VYater COmpany Nlewhall

County Watcr t3isirict. Santa Clarita WattT Division ofCLFývA and Los Angclcs County Waterworks District No. 3.

DOCr 149948
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the AWRM Program. This MOU effective Oetober 23 2008 is submitted for inclusion in the

administrative record as Attachtnent A. The MOU represents the collective commitmeiit of the

stakefiolders to implemcnt a watershed-wide solution to the chloride problem that not oniy protects all

beneficial uses but provides the most diverse set of water resource benefits for the watershed

A.tnong the key elements of tlzc AWRM Program MOU is a commitment by the Sanitation

District to implement source control measures to reduce cltloride in recycled water at the Saugus and

Valencia WRPs. the Sanitation District has already made significant progress on source control

ineasures througli the adoption of the Santa Clara River Chloride Reduction Ordinance of 2008. which

requires the removal of all automatic water softeners from the Sanitation Distrtcts service area by June

30 2009. In accordance with California Health and Safety Code Section 116787 the ordinance was

approved by a majority of voters in the November 4 2008 General Election and will become effective on

January 1 2009. A copy of the ordinance is included as Attachment B.

In addition ihe AWRM Program MOU speciEies a commitment by both the Sanitation District

and the United Water Conservation District Unit.ed Water to jointly fund an extension of the

Groundwater-Surface Water Interaction Model GSWIM to the Freeman Diversion. The GSVJIfvI

extension will be able to better address potential water level and water quality concerns raised by the City

of Fillmore infonn decisions regarding the future operation of thc AWRM Program extraction wells

diseltarging to Reach 4A and also identify mitigation measures that may be required of the Reaeh 4A

discharge permittee to assure. that the operation of the AWRIVf Program extraetion wells protects

downstrcam beneficial uses.

I3.oth the Sanitation District and United Water are also working with tlte Cainulos Ranch to

address their potential concerns related to water levels and interim/fiiture water quality in Bast Piru

associated with AWRM Program. Future agreements related to the operation of AWRM Program

extraction wells and the provision for an alternative water supply of suitable quality will have to bf

developed betweeti the Sanitation District United Water and the Camulos Ranch to implement the

AWRIvt Program and assure that the AWRM facilities are operated in a manner that does not impair tltc

Ranchs beneficial uses.

Minor Coinments on the Staff Re ort Tentative Resolution and Attachments to the Ientative Resolution

Attachment C is com rised ofco ies of the Staff Re ort Tentative Resolution andp p p Attachments

to the Jentative Resolution Avhich lncluderectimmcnded edits proposed by both Regional Board and

Sanitation District st.aff

Cotninents on the Staff Report are summarized as follows

l Recommendations on tlte appropriate conzpliance period to assess the cumulative net

chloride loading above 117 mg/L trigger for the Reach 4B criticaE condition SSO

Section 4.1.b3 and Section 4.2.a.3

2. Clarificatioris related to f-ttture projected growth and WRP flows and how -that was

modeled by GSWM and how they affect the anti-degradation analysis discussion.

Sections 2.6 Section 3.5 Section 6 and Section 7.3

3. Clarifications on the typical operational modes of the AWRM Program Section 4 and

Figure 3
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4. Clarifications on rated capacity versus capacity factor as it relates to the operation of

------ -RO-membrzne-s_see-Sect_ion-4.2._Table_8_andSeetion-$

5. Recommendation to include an annual avcrale conditional SSO for groundwater in the

Castaic Valley area to be consistent witlt similar averaging periods recoinmcnded for

groundwater in the Santa Clara - Bouquet San Francisquito Canyons and Lower areas

East of Piru Creek

6. Clarifications oil compliance costs presented in Sections 5.4.1 and 5.4.2 and in Tablc 11
and

7. Various minor editorial comments.

Comments on the Tentative Rcsolution and Attachinents to the Tentative Resolution are summarized as

follows

-1. Recommendations on the appropriate coinpliance period to assess th.e cumulative atet

chloride loading above 117 mg/L trigger for the Reach 4B critica. condition SSO

Clarifications on rated capacity versus capacity factor as it relates to the operation of

RO membranes

3. Recommendation to include an annual average conditional SSO for groundwater in the

Castaic Valley area to be consistent with similar averaging periods recommended for

ground-ixater in the Santa Clara - Bouquet San Francisquito Canyons and Lower areas

East of Piru Creek

4. Reeommendation to includc language in the Tentativt Resolution acknowledging that the

required TMDL studies foi- TMDL Tasks 4 5 6 7 i 9 IOb and IOc have been

comolcted

3. Clarifying language in the Tentative Resolution that efectivc October 23 2008 Los

Angeles and Ventura County stakeholders have entered into a MOU to implement the

A1A7Rivl Program

6. Clarifying language related to the implementation and schedules for required

groundwater a-yid surface ivater trend monitoring by ttie Sanitation District and tlie future

Reach 4A iermittee

Various minor editorial comments.

Final Reports forTMDL Task Nos. 1 4. 5. 6 8. 9 I Ob and 1 Qc

The Sanitation District has enclosed a CD Attachment D for inciusion in the administrative

record that contains the electronic copies of all final reports related to the T1vIDI. special studies. The
inclusion of these final reports completes the Sanitation Districts requirements related to the various

special studies iclentificci in TMDL Task Nos. 3 4 5 6 7 8 9 l Ob and ltJc

Summarv and Conclusions

In ciosing the Sanitation District would like to reiterate its strong suoport for the Regional Board
stafis recommendation to adopt conditional SSOs for cliioride and urges the Regional Board to approve
this important Basin Plan ame.ndmnt. The Sanitation District believes that the proposed amendment to
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tlie Basin Ilan and the resultant chloride SSOs neccssary to implement the AWRM Program will provide

an opportunity.to impement a solution to the Cllloride TMDL that provides the naaximum benefit to the

people of the State. The Sanitation District would like to commend the Regional Board staff for their

dedication and support during the TMDL collaborative process studics which have been instrutnental in

the development of a stalceholder consensus solution to the Chloride TMDL for the Regional Boards

consideration. If you havc any questions or comments please contact the undersigned at 562 908-4288

extension 2501.

Very truly yours

Stephen R. Maguin

ý

Philip L. Friess

Department Head

Teclinieal Serviees gepartment

PLFBLnm
Attachment

cc Samuel Unger RWQCB
Jenny Newman RWQC13
Bert Rapp City of Fillmore

Matthew Freeman Camulos Ranch

Tvf ichael Solomon United Water Conservation District
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MINUTES OF THE ADJOURNED REGULAR MEETING
OF THE BOARD OF DIRECTORS OF THE

SANTA CLARITA VALLEY SANITATION DISTRICT
HELD AT THE SANTA CLARITA CITY HALL

COUNCIL CHAMBERS FIRST FLOOR
_-----_23_920---W-ES-T-V-ALENC-IABOUL-EVARD-___----SANTA CLARITA CALIFORNIA

May 26 2009

330 oclock P.M.

The Board of Directors of Santa Clarita Valley Sanitation District of Los Angeles County met

pursuant to adjournment as ordered by this Board of Directors at the regular meeting held May 13 2009. The

Secretary reported that a copy of the Order of Adjournment was posted as required by law and that proper
affidavits of the posting are on file in the Secretarys office.

There were Laurene Weste Director from Santa Clarita

present Frank Ferry Chairperson Director from Santa Clarita

Absent Donald R. Knabe Director from Los Angeles County

Also present Kimberly S. Compton Secretary of the District

RE SERVICE CHARGE INDUSTRIAL
WASTEWATER SURCHARGE AND
CONNECTION FEE PROGRAMS SERVICE
CHARGE REPORT AND COLLECTION
ON TAX ROLL - HOLD COMBINED
PUBLIC HEARING

The Chairperson announced that today the Board would

hold a combined public. hearing on the proposed service

charge rates the collection of the 2009-10 service charge

on the property tax roll the proposed industrialwaste-watersurcharge rates and the proposed connection fee

rates.

A letter from the Chief Engineer and General Manager dated May 21 2009 accompanied the agenda
and described the recommended Board actions together with a copy of the Service Charge Report the

preliminary budget the proposed Service Charge Ordinance providing for the collection of the service charge

on the tax roll the proposed Industrial Wastewater Surcharge Rate Ordinance and the proposed Connection

fee Rate Ordinance. The proposed rate increases are substantial and needed primarily to comply with the

Regional Water Quality Control Board RWQCB chloride limit but also to provide for continued operation of

existing facilities including coverage of existing debt service over the next three fiscal years as discussed in

the letter to the Board.

The Chief Engineer and General Manager gave a brief history of chloride regulation and compliance.
He stated that in 1961 the RWQCB which governs the discharge of the Saugus and Valencia Water

Reclamation Plants WRPs adopted the first chloride limit for effluent discharge to the Santa Clara River.

The limit adopted at that time was established at a fixed level above the chloride content of the water supply.
The District responded to the new limits by adopting an ordinance to ban all self-regenerating water softeners

that discharge brine to the sewer. Those two factors the nexus to the water supply quality and the reduction in

chlorides to the WRPs from removal of water softeners along with drought relief allowed compliance until

1997. In that year the water softener industry was successful with litigation challenging softener bans in other

parts of California that invalidated the effect of the Districts 1961 ordinance. Also at that time the RWQCB
sought a fixed chloride limit that would apply regardless of the quality of the water supply. He then discussed

the subsequent efforts of the staff to work with the RWQCB concerning reasonable chloride limits also

addressed in the May 21 2009 letter. The RWQCB adopted a total maximum daily load TMDL standard for

chloride in 2002 for the discharge to the Santa Clara River. The District did not agree with the standard that

was adopted due to the lack of supporting science. The District was hopeful that additional scientific studies

would provide support for a higher limit to allow compliance solely with the removal of automatic water

softeners.

He discussed the Districts very successful program to remove water softeners which is important
because of the contribution softener use has on the chloride levels in the wastewater. He also discussed the

importance of the legislative success to reinstate the authority to ban water softeners including SB 475 by
Senator George Runner and Proposition S. As of the meeting date approximately 70 percent of the water

softeners had been removed. He mentioned two benefits of the water softener removal program. The first

benefit of the softener removal program is that the overall cost to comply with the chloride limit will be
reduced by about $75 million. Secondly the program was crucial in demonstrating Santa Clarita Valleys
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commitment to chloride reduction which was necessary for negotiations with stakeholders to even begin on
the Alternative Compliance Plan. He noted that the Santa Clarita Valley water agencies were involved in those

negotiations.

He described the three general elements of the Alternative Compliance Plan advanced treatment at a

capacity greatly reduced from that originally needed to comply with the RWQCB limits facilities to reduce

chlorides in the groundwater basin and at times an alternative water supply for a surface waste user of the

Santa Clara River. This plan approved by the RWQCB in December cut the project cost after softener

removal in half from $500 million for the project required to meet the original RWQCB standard to $250

million for the Alternative Compliance Plan. Nevertheless in part because of the brief seven-year period
allowed for implementation the annual increases proposed over that period are substantial. He noted that the

proposed actions before the Board were to cover only the first three years of the seven-year project

implementation period.

He then introduced Mr. Phil Friess Head of the Technical Services Department for the Sanitation

Districts to further discuss the components of the Alternative Compliance Plan including source control

advanced treatment and salt management facilities.

Using PowerPoint slides Mr. Friess advised that the first part of source control efforts is the water

softener removal. With the elimination of all the water softeners approximately 50 milligrams per liter of

chloride will have been removed from the effluent at a cost of $3.9 million dollars which is the mostcost-effectivesalt removal element in the Alternative Compliance Plan.

He stated that the second part of source control efforts would be conversion of effluent disinfection.

from a bleach-based process to ultraviolet light treatment at a cost of $17 million This will remove about12-milligramsper liter of chloride fromour effluent and is the second.most cost-effective element of our program.

He advised that another element of the Akternative Compliance Plan is a 3-million gallon per day

MGD micro-filtration reverse-osmosis treatment plant upgrade. This will provide an equivalent effluent

chloride removal capacity of 19 milligrams per liter. Local brine disposal via deep well injection will

eliminate the need for a 43-mile pipeline to the ocean for brine disposal. This advanced treatment upgrade with

brine disposal via deep well injection is the most expensive element of effluent chloride removal in theAlter-native
Compliance Plan.

In response to Director Weste Mr. Friess advised that a small micro-filtration reverse-osmosis upgrade

at the Valencia WRP would be used to produce 3 MGD of desalinated wastewater and the brine fromthatprocess-wouldbe injected over a mile deep isolated by bedrock beneath the Saugus aquifer.

He further stated that another major element of the Alternative Compliance Plan is the Ventura County

Salt Management Facilities. These are needed to remove excess salt from the East Piru groundwater basin by

pumping salty groundwater and blending with desalinated effluent. The excess salt in the East Piru basin is in

part due to the historical discharge from the wastewater treatment plants. In addition during droughtcondi-tions
in the future higher salt will still be discharged from the treatment plants and will have to be removed by

thesalt management facilities.

The last obligation of the Alternative Compliance Plan is an alternative water supply for Camulos

Ranch. The salt management facilities will also supply water to Camulos Ranch during drought conditions

with a blend of pumped East Piru groundwater and desalinated wastewater.

He reiterated that taking the removal of self-regenerating water softeners into account theimplemen-tationof the Alternative Compliance Plan is estimated to cost $250 million. While still very expensive the

Alterriative Compliance Plan project is half the cost of the project that would have been required to meet the

original RWQCB limit.

At this time Mr. Friess introduced Mr. John Gulledge Head of the Financial Planning Department for

the Sanitation Districts who gave a summary of the major financial rate impacts and the proposed rates.

Using PowerPoint slides Mr. Gulledge presented the proposed and projected rates through fiscal year

2015-16. He noted that the current service charge rate is about $15 per month per single-family home and that

without the Alternative Compliance Plan based on what is known today the current service charge rate projected

out over the seven-year period would be about $23 per month per single-family home At that point in time

2015-16 the Alterriative Compliance Plan is projected to add approximately $19 in capital needs and another

SCV Book 2 May 26 2009 ARM Page2 of 5

1633



Keceivea

July 29 2011

commission on

state mandates

$5 per month for operation and maintenance of the new facilities for a total projected monthly service charge
of approximately $47 in 2015-16.

He stated that the Alternative Compliance Plan would be financed either through the State Revolving
Fund loan program over a twenty-year period or through bond sales over a 30-year period. The preferredalter-nativewould be to us_e the_StatelZevolvingFundloan program ýowever he cannot guarantee the availability

of this funding source at this time.

He then presented a slide showing the current wastewater service charge rate and the proposed rates

for fiscal years 2009-10 2010-11 and 2011-12. He also showed slides comparing the Districts current and

proposed rates with those of other nearby communities and for other utilities and services available in the

Santa Clarita Valley. He stated that as the project is implemented future costs will be better known for

instance as bids are received for construction of various elements of the project. Projected rates beyond the

proposed three-year period would be adjusted accordingly.

Director Ferry asked a question concerning the footnote on the slide that compared the current rates for

Santa Clarita Valley with those of other agencies. Mr. Gulledge responded that the approximate $7 figure
referred to in the footnote would be added to the proposed service charge rate to obtain an estimate of the total

cost to the homeowner for sewerage services including fees for local services.

Director Weste stated that she wanted to hold her questions until after the public testimony. She stated

that a lot of emails letters and calls have been received on this issue. She stated it was important for everyone
to understand that the water and the habitat in the Santa Clara River now regulated by Federal and State

statutes was created from Santa Claritas wastewater effluent which comes out clean enough after treatment
to drink. She noted that the effluent has created abundant beauty and natural resources from here to Oxnard

and that she is a strong supporter of protecting the river. She noted that the city as well as the District had
taken actions to make sure that the water in the river is healthy and clean and the issue before the Board is not

about the water being unhealthy but rather about the salt content. She also noted there are potential fines for

not complying with the chloride limits. The Chief Engineer and General Manager confirmed that fines could

be in the millions of dollars for non-compliance. She voiced concern about the Alternative Compliance Plan in

that she believed it was an unreasonable impact on homeowners.

The Chief Engineer and General Manager noted that before beginning public testimony he wanted to

summarize the public input the Sanitation Districts has received. He stated that 42 protest letters were submitted

with one letter containing 12 signatures. He also stated that 150 emails of protest were received as well as

seven telephone calls in protest. The Chairperson advised that he would like to enter into the recordapproxi-mately200 emails that were received by the City of Santa Clarita.

Upon motion of Director Weste duly seconded and unanimously carried the Chairperson opened a

combined public hearing scheduled at this time and place on the Service Charge Industrial Wastewater Rates
and Connection Fee Programs as well as on the Service Charge Report and on the collection of the service

charge on the property tax roll.

The Secretary then called the following speakers

1. Samuel Unger
2. Ed Dunn
3. Joan Dunn-who declined to speak.

4. Alan Ferdman
5. Geraldine Maurovich

6. Rudolph Maurovich

7. Richard Trimble

8. John Brooks

9. Ken Dean
10. Walter Watson

11. Larry L. Bird

12. Armine Jones

13. Timben B oydston

14. Brian Roney
15. Jackie Bick representing Senator George Runner.

16. Marsha McLean
17. Allen Cameron

18. Larry Blanton
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19. Cam Noltemeyer
20. Bill Arens
21. Tony Natoli

22. Mike Solomon

23. Stacey Kelleher

A local television company for the City of Santa Clarita videotaped the presentation along with the

public testimony. Director Weste requested the Secretary to have a transcript attached prepared from the

videotape and provided to each Director the Secretary filed the transcript with the public hearing documents.

The following is a summary of the questions raised as taken from the transcript.

Director Ferry asked the following questions to the staff

1. Has a regulatory limit ever been legally challenged Has any Sanitation District ever legally challenged

limits

2. Can the Sanitation District re-circulate the Prop 218 notice

3 Can the Sanitation District providea simple analysis of the concentration of chloride

Director Weste asked the following questions to the staff

1. What are fines involved for non-compliance $/day

2. What happens to chloride levels after water softeners are all removed

3 What is the criteria to protect agriculture in Clean Water Act / Porter-Cologne Act Are they intendedto

protect any crop that a farmer can possibly plant

4. Are there Special District dollars that can be taken away

5. When do the costs drop off or go away Will rates drop down after the project is built

6. Is Peter Pitchess included in the chloride assessment and what does it contribute What are its

requirements for chloride

7 What is the concentration in Piru Basin What is it past Piru Basin

8 Are farmers downstream paying for State Water ProjectSWP water If they are on groundwater are

they over-pumping their wells

9. If SWP is treated what would the cost be

10. Does Newhall Ranch have to meet the same standard Do they have to build their own plant

11. Is our water being pumped to solve a Ventura County salt-water intrusion problem

12. Are there technologies that can be placed in individual homes that could solve the problem

13. Are we the only ones facing this dilemma Are there other communities facing this dilemma over salt

What is the concentration of chloride allowed in other communities

14. What is the chloride in the State Water Project SWP water right now Is it the policy of the State that

they can send it to you any way they want and you have to treat it before it goes out

15. Is it true that the residential community only contributes 20% of the chloride

16. What are the impacts of farmers activities and what do they contribute and how are they regulated

17. What are the requirements for deep well injection and how is this regulated

18. With 1500-2000 softeners left what will be impact on water quality When do you plan to measure

chloride levels

19. Have we explored all of our options

The speakers asked the following questions to the staff

1. How is Alternative Compliance Plan related to Newhall Ranch development

2. Can the Sanitation District make any other adjustments now to keep taxes as low as possible
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3 How is Peter Pitchess detention center related to project

4. Where can I find key studies done by the District

5. What are the atternatives Are there cheaper options that can be explored with onsite residentialreverse-osmosisUnit5

6. What is the natural salinity of river before discharge of effluent Are we having to clean up water because

it simply runs through our Valley

7. Who conducted the studies and who paid for them

8. What are the administrative procedures for tax increases for the Sanitation District Can rates be reduced

after project is built What is the cost breakdown between capital and OM for the project Can the

capital cost be billed separately from the property tax bill

9. What has changed since the 1999-2002 when the. Sanitation District believed that the impact to agriculture
and groundwater was unfounded

Director Ferry advised the public that the District is not the responsible party for creating the need to

raise the rates. The District is responding to the federal and state mandates on chloride lirnits. He stated that he
has many concerns regarding the science and the effects on the avocado and strawberry farms.

The Directors stated that they would like to see the water softener removal program completed prior to

moving forward. They also requested that a meeting be arranged with RWQCB representatives to discuss the

causation issues and more reasonable chloride regulation with drought consideration and to also meet with
State Senator Runner Assembiyman Smythe and Congressman McKeon regarding potential legislative relief as

well as the Governor.

Director Weste stated that she doesnt believe that all options have been explored yet. She believes

that the farmers are getting better water free of charge than the City receives. And at this time she does not

support this large increase because it is an unreasonable impact on homeowners. She stated that she is not

refusmg in any way to sol.ve the problem but would like to be part of the solution.

The Chief Engineer and General Manager proposed that the District staff prepare a response to issues

raised by the Directors and members of the public regarding the proposed rate increases and that another

meeting be scheduled in the City of Santa Clarsta for further conslderation of the rates the Directors concurred.

There being no further public comment the Chairperson closed the public hearing.

RE SERVICE CHARGE REPORT AND Following the public hearing upon motion of Director

COLLECTION ON TAX ROLL - SERVICE Weste duly seconded and unanimously carried the

CHARGE INDUSTRIAL WASTEWATER Board of Directors of Santa Clarita Valley Sanitation

SURCHARGE AND CONNECTION FEE District of Los Angeles County deferred the adoption of

OR.DINANCES - DEFER the Service Charge Report the proposed Service

Charge Ordinance the proposed Industrial Wastewater

Surcharge Rate Ordinanceand the proposed Connection fee Rate Ordinance to a later date.

The meeting was adjourned by the Chairperson.

ATTEST
FRANK FERRY
Chairperson

KIMBERLY 9. COMPTON
Secretary -

tksc
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MINUTES OF THE ADJOURNED REGULAR MEETING OF THE
BOARD OF DIRECTORS OF

SANTA CLARITA VALLEY SANITATION DISTRICT
HELD AT THE OFFICE OF THE DISTRICT

July272010--------_----630ocfock P.M.

The Board of Directors of Santa Clarita Valley Sanitation District of Los Angeles County met in

adjourned regular session.

There were Marsha McLean Director from Santa Clarita

present Michael D. Antonovich Alternate Director from Los Angeles County
Laurene Weste Chairperson Director from Santa Clarita

Absent None

Also present Stephen R. Maguin Secretary pro tem

Upon motion of Director Weste duly seconded and unanimously carried Mr. Stephen R. Maguin was

appointed Secretary pro tem.

Upon motion of Director Antonovich duly seconded and unanimously carried the minutes of the

special meeting held June 2 2010 and regular meeting held June 9 2010 were approved.

RE WARRANTS Upon motion of Director Antonovich duly seconded
and unanimously carried warrants issued by theDis-trictin the amount of $902825.79 were approved.

RE DEPARTMENTAL INVOICE The following departmental invoice for the month of

May 2010 was presented and upon motion of Director

Antonovich duly seconded and unanimously carried was approved

No. 411

DEBIT
S.C.V. - Operating Fund - Operation Maintenance $812046.76
S.C.V. - Operating Fund - Local - Capital 112647.00

S.C.V. - Operating Fund - Local - Capital Improvement Fund 48178.19

CREDIT
S.C.V. - Operating Fund - Joint Administration - Credit 523.24 cr.

$972348.53
CREDIT

C.S.D. 2 - Operating Fund - Abatement of Expense - I.D.S. $972348.53

RE SERVICE CHARGE PROGRAM
The Chief Engineer and General Manager announcedrNDUSTRIAL WASTE SURCHARGE
that today the Board would hold a combined publicCONNECTION FEE RATES SERVICE
hearing and presented the proposed rate increasesCHARGE REPORT AND COLLECTION
associated with the service charge industrialON TAX ROLL - HOLD COMBINED
wastewater surcharge and connection fee rates and thePUBLIC HEARING
collection of the service charge on the property tax roll.

He advised that a letter describing the required Board actions together with a copy of the Service Charge
Report the preliminary budget a resolution for collection of the service charge on the tax roll the proposed
ordinance prescribing the service charge rates and loading assumptions the proposed ordinance prescribing the
industrial wastewater surcharge rates and the proposed ordinance prescribing the connection fee rates and

loading assumptions were attached to the agenda.

The Chief Engineer and General Manager presented the service charge program and displayed several

slides depicting the proposed rates including the portion necessary for continued support of existing facilities

and that necessary to support the planning and design of the facilities necessary to comply with chloride limits

imposed as part of the Total Maximum Daily Load TMDL approval process. He then summarized the

history of the chloride compliance mandate and described the 10-year battle with the Los Angeles Regional
Water Quality Control Board Regional Board over the chloride standard which culminated in 2006. After
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the State Water Resources Control Board affirmed the Regional Boardsi action by unanimous vote in 2007
staff efforts turned toward development of the most cost-effective means of compliance with the Regional
Boards mandate. The alternative compliance project was developed which involved a number of stakeholders

including Ventura County agriculture interests. The alternative compliance plan would require a much smaller

scale of advanced treatment facilities than originally required. Critical to the Regional Boards approval of the

alternative compliance plan was the communitys commitment to removing self-regenerating water softeners

which resulted in a reduction of approximately 60 mg/L in chloride levels discharged to the Santa Clara River.

He commended the community for their efforts in removing these devices.

In 2009 the Board elected not to move forward with the alternative compliance project and directed

staff to seek additional regulatory relief. Since then the Chief Engineer and General Manager had negotiated a

tentative extension of the compliance schedule and a tentative relaxation of the chloride standard. If approved

by the Regional Board these changes assumed in the currently proposed rates would reduce the project costs

by $40 million. He advised that failure to approve the rates to support the project would jeopardize the

Regional Boards approval of the changes resulting in higher chloride standards increased project costs and
substantial fines.

The Chief Engineer and General Manager also described the proposed connection fee increases atid

stated that these fees were born solely by new users of the system and those who have experienced

significantly increased flows to pay for future expansioh ofthe system.

Director Weste described in detail the history of efforts to control self-regenerating water softeners by
the District the regulatory history of chlorides and the possible firies for inon-compliance under state and

federal law. She also stated that she had reviewed in depth state and federal law requiring the Regional Boards

to adopt TMDLs for water bodies in their region. She thanked the Santa Clarita Signal Newspaper and radio

station KHDS for their coverage of the chloride issue as well as the community for removing theirself-regeneratingwater softeners which gave the cotrimunity credibility with the Regional Board.

Director Weste asked District staff to evaluate the effectiveness of switching to ultraviolet UV light

disinfection at the water reclamatiori plants to further reduce chlorides in the effluent. She also asked that

District staff develop a plan to remove-the remaining self-regenerating water softeners. She reiterated her

request to evaluate the science underlying the chloride standard. She also requested further effortsto seek

funding and legislative relief.

Director Antonovich expressed his concern with state and federal mandates to remove chloride despite

the fact that much of the chloride comes from upstream via the State Water Project water supply. He stated

his support for pursuing legislative relief.

Director McLean expressed her concern that the proposed rate increases would be devastating to

businesses. She requested that an item be placed on a future agenda to discuss pursuing filing a claim for

reimbursement with the California Commission on State Mandates. Director Weste and Director Antonovich

concurred.

Director McLean requested a breakdown of the proposed service charges between what is needed to

fund ongoing operations and the chloride compliance project.

In response to Director McLean the Chief Engineer and General Mana.ger noted that $3.92 of the

proposed $8.09 monthly increase over four years was needed to support existing facilities. He also stated a

portion of the increase was to repay funds borrowed from the capital unprovement fund over the lastseveral

years during which rates were below those recommended.

The Chief Engineer and General Manager stated that 7732 written protests had been received

Director McLean asked if additional protests could be accepted after tonight. In response to Director McLean
the Chief Engineer and General Manager indicated that after the public hearing no further protests could be

accepted.

Upon motion of Director McLean the Chairperson opened a combined public hearing scheduled at

this time and place on Service Charge Industrial Wastewater Surcharge and Connection Fee Rates and

Collection of the Service Charge on the Property Tax Roll.

The Secretary pro tem then called the following speakers

1 Lynne Planbeck 2 Allan Cameron 3 Valerie Thomas 4 Robert Kelly 5 BertaGonzalez-Harper6 Patti Crossley 7 Joseph Jasik 8 Davit Lutness 9 Michael Strahs 10 David Lutness 11 Judd

Honadel 12 Charles Werner 13 Chuck Zimmerman 14 Nancy Tujetsch 15 Don Harbeson 16 Dick

Jeffrey 17 Kevin Korenthal 18 Alan Ferdman 19 Tim Ben Boydston 20 Ed Dunn 21 Joan Dunn 22.
Natalie Danesh 23 John Conley 24 Ed Masterson 25 Stephen Winkler 26 B. J. Atkins written

SCV Book 2 July 272010 ARM Page 2 of 4
DOCS 1649436

1641



Received

July 29 2011

commission on

state mandates

comments 27 Carmillis Noltemeyer written comments 28 Donald and Sueko Ladeau and 29 Brian

Roney.

The City of Santa Clarita videotaped the meeting along with the public testimony and staff responses.
The Secretary filed the video transcript with the public hearing documents and the video transcript is on file at

the Districts Administrative Office.

In response to questions from the public regarding water sources the Chief Engineer and General

Manager noted that increased imports in State Water Project water are not the only cause of the chloride

compliance issue and that local groundwater supply currently has almost the same level of chloride as

imported water. In addition the chloride content of Lake Piru in Ventura County is lower than State Water
Project water supplied to the District since it is diluted with local rainfall runoff. The use of other fresh water
sources was looked at as a possible alternative to advanced treatment but was considered infeasible since it is

usually not available during a drought when it would be needed by the District for compliance. Lastly given
that the concrete-lined Los Angeles River was recently determined to be a federal jurisdictional water i.e.
navigable it would be extremely unlikely that the natural Santa Clara River would ever be considered anon-navigablewaterway and therefore not subject to federal laws.

There being no further public comment the Chairperson closed the public hearing.

RE SERVICE CHARGE PROGRAM Following a public hearing the Chief Engineer and
ADOPT SERVICE CHARGE REPORT General Manager noted that there was no motion for

ADOPT RESOLUTION PROVIDING FOR the proposed rates. He requested alternatively that the

COLLECTION OF CHARGES ON TAX ROLL service charges necessary to fund existing programs be

adopted and presented a proposed Resolution providing
for collection of the service charges and an increase of $3.92 per month over four years on the property tax
roll and recommended that the Resolution and Revised Service Charge Report be adopted.

Director McLean made a motion in support of introduction of a revised service charge report and
introduction of a revised ordinance for the existing facilities only. The motion failed for lack of a second.
Director Antonovich noted that while the proposed rate increases. associated with chloride compliance had
been discussed in detail the public had not been given adequate opportunity to comment on rate increases to

support ongoing programs.

The Chief Engineer and General Manager recommended the Board adopt a Revised Service Charge
Report and Resolution to collect the existing rates for service charge on the property tax roll.

Upon motion of Director Antonovich duly seconded and unanimously carried the Board of Directors
of Santa Clarita Valley Sanitation District of Los Angeles County approved and adopted a Resolution

providing for the existing rates for collection on the tax roll of service charges for fiscal year 2010-11 and the
Revised Santa Clarita Valley Sanitation District Service Charge Report for Fiscal Year 2010-11 filed with the
Board on July 27 2010.

The following Resolution was adopted

RESOLUTION PROVIDING FOR
COLLECT SERVICE CHARGES ON TAX ROLL

FOR FISCAL YEAR 2010-11 FOR
SANTA CLARITA VALLEY SANITATION DISTRICT OF LOS ANGELES COUNTY

BE IT RESOLVED that pursuant to Section 5473 of the California Health and Safety Code the Santa
Clarita Valley Sanitation District of Los Angeles County elects to have the service charge imposed pursuant to

Sections 3.01 through .0 of the Master Service Charge Ordinance of Santa Clarita Valley Sanitation District

of Los Angeles County for fiscal year 2010-11 collected on the tax roll in the same manner by the same
persons and at the same time as together with and not separately from the ad valorem taxes collected by the
County of Los Angeles.

RE SERVICE CHARGE PROGRAM The Chief Engineer and General Manager presented An
INTRODUCE ORDINANCE PRESCRIBING Ordinance Prescribing the Service Charge Rate and
SERVICE CHARGE RATE AND MEAN Mean Loadings per Unit of Usage for Santa Clarita

LOADINGS PER UNIT OF USAGE - NOT Valley Sanitation District of Los Angeles County and
PASSED waive reading of said ordinance in its entirety. He

advised over the four-year period approximately half
of the proposed rate increase is for continued operation of existing facilities. The other half of the proposed
increase is related to planning and design of chloride management facilities to comply with the Regional. Water
Quality Control Boards requirements. A breakdown of the proposed rates was provided in the table attached
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to the agenda. Multiple dwelling units and commercial properties are charged in proportion to their use

compared to a single-family home.

Proposed Rates Including Chloride Compliance Efforts
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Existing $18.50 / tnonth $19.17 / month $19.83 / month $20.50 / month

Facilities
$16.58 / month

$1.92 increase $0.67 increase $0.66 increase $0.67 increase

Chloride
$0 / month $1.33 / month $2.75 / month $4.17 / month

Coinpliance $0 / month
$0.00 increase $1.33 increase $1.42 increase $1.42 increase

Efforts

$1850 / month $20.50 / month $22S8 / month $24.67 / month
Total Rate $16.58 / month

$1.92 increase $2. 0 increase $2.08 inerease $2.09 increase

Equivalent to annual rates as follows $199.00 for current fiscal year $222.00 for fiscal year 2010-11 $246.00

for fiscal year 2011-12 $271.00 for fiscal year 2012-13 and $296.00 for fiscal year 2013-14.

Upon motion of Director McLean there being no second An Ordinance Prescribing the Service

Charge Rate and Mean Loadings per Unit of Usage. for Santa Clarita Valley Sanitation District of Los Angeles

County was not passed.

RE SERVICE CHARGE PROGRAM The Chief Engineer and General Manager presented An

1NTRODUCE ORDINANCE IRESCRIBING Ordinance Prescribing Industrial Wastewater

INDUSTRIAL WASTEWATER SURCHARGE Surcharge Rates -for Santa Clarita Valley Sanitation

RATES - NOT PASSED District of Los Angeles County and waive reading of

said ordinance in its entirety. He advised the proposed

industrial wastewater surcharge rate increases are consistent with the proposed service charge rate increases.

Upon motion of Director McLean there being no second An Ordinance Prescribing Industrial

Wastewater Surcharge Rates for Santa Clarita Valley Sanitation District ofLos Angeles County was not passed.

RE SERVICE CHARGE PROGRAM The Chief Engineer and General Manager presented An

1NTRODUCE ORDINANCE PRESCRIBING Ordinance Prescribing the Connection Fee Rate and

THE CONNECTION FEE RATE AND MEAN Mean Loadings per Unit of Usage for Santa Crarita

LOADINGS PER UNIT OF USAGE - NOT Valley Sanitation.District of Los Angeles County and

PASSED waive reading of said ordinance in its entirety. He
advised in this District the current connection fee rate

is $3800 per capacity unit. The proposed rates for fiscal years 2010-2011 2011-12 2012-13 and 2013-2014

are $4300 per capacity unit $4800 per capacity unit $5200 per capacity.unit and $5500 per capacity unit

respectively.

ý

C un

Upon motion of Director McLean there.bein no second An Ordinance Prescribing the Connection

Fee Rate and Mean Loadings per Unit of Usage for anta Clarita Valley Sanitation District of Los Angeles

o ty was not passed.

Upon motion of Director McLean duly seconded ýunanimously carriedtl
ý

eeýng adjourned.

ATTEST

KIMBERLY SCOMPTON
Secretary.

/dd

LAURENE WESTE
Chairperson
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MINUTES OF THE SPECIAL MEETING OF THE
BOARD OF DIRECTORS OF THE

SANTA CLARITA VALLEY SANITATION DISTRICT
HELD AT THE SANTA CLARITA CITY HALL

600 oclock P.M.

Pursuant to the call of the Chairperson and upon written notice of the secretary setting the time and
place of a special meeting and mailed to each Director at least 24 hours before the meeting a special meeting
of the Board of Directors of Santa Clarita Valley Sanitation District of Los Angeles County was held at the
Santa Clarita City Hall 23920 Valencia Boulevard Santa Clarita California on April 14 2011 at 600 p.m.
for the purpose of

1. Receive and Order Filed Action Appointing Ms. Laurie Ender as

Alternate Director from the City of Santa Clarita

2. Approve Minutes of Regular Meeting He1d.March 9 2011

3. Approve Warrants in Amount of $726815.25

4. Approve Departmental Invoice in Amount of $845295.69

5. Re Wastewater Rates

a Hold Combined Public Hearing on Service Charge Report
Service Charge Rates Industrial Wastewater Surcharge Rates
Connection Fee Rates and Collection of Service Charge on
Property Tax Roll

b Adopt Service Charge Report

c Introduce An Ordinance Prescribing the Service Charge Rate
and Mean Loadings per Unit of Usage for Santa Clarita Valley
Sanitation District of Los Angeles County and Providing for the
Collection ofSuch Charges on the Tax Roll and Waive Reading
of Ordinance in its Entirety

d Introduce An Ordinance Prescribing Industrial Wastewater
Surcharge Rates for Santa Clarita Valley Sanitation District of
Los Angeles County and Waive Reading of Ordinance in its

Entirety

e Introduce An Ordinance Prescribing the Connection Fee Rate
and Mean Loadings per Unit of Usage for Santa Clarita Valley
Sanitation District of Los Angeles County and Waive Reading
of Ordinance in its Entirety

There were Marsha McLean Director from Santa Clarita

present Laurene Weste Chairperson Director from Santa Clarita

Absent Gloria Molina Director from Los Angeles County

Also present Stephen R. Maguin Secretary pro tem

Upon motion of Director Antoinovich duly seconded and unanimously carried Mr. Stephen R.
Maguin was appointed Secretary pro tem.

RE ALTERNATE DIRECTOR The Secretary presented a copy of an action taken by
FROM CITY OF SANTA CLARITA the City Council of the City of Santa Clarita at a

meeting held January 25 2011 stating that Ms. Laurie
Ender a member of the City Council of the City of Santa Clarita was appointed to serve as alternate Director
from the city.

Upon motion of Director McLean duly seconded and unanimously carried the action was accepted
and ordered filed.
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Upon motion of Director McLean duly seconded and unanimously carried the minutes of the regular

meeting held March 9 2011 were approved.

RE WARRANTS Upon motion of Director McLean duly seconded and

unanimously carried warrants issued by the District in

the amount of $726815.25 were approved.

RE DEPARTMENTAL INVOICE The following departhnental invoice for the month of

February was presented and upon motion of Director

McLean duly seconded and unanimously carried was approved

No. 288

DEBIT

S.C.V. - Operating Fund - Operation Maintenance $693073.23

S.C.V. - Operating Fund - Joint Administration - Capital 1982.53

S.C.V. - Operating Fund - Local - Capital 110847.27

S.C.V. - Operating Fund - Local - Capital Improvement Fund 39.392.66

$845295.69

CREDIT

C.S.D. 2 - Operating Fund - Abatement of Expense - I.D.S. $845295.69

RE SERVICE CHARGE PROGRAM The Chief Engineer and General Manager announced that

HOLD COMBINED PUBLIC HEARING today the Board would hold a combined public hearing

ON SERVICE CHARGE REPORT AND and presented the proposed rate increases associated with

COLLECTION ON TAX ROLL the service charge industrial wastewater surcharge and

connection fee rates and the collection of the service

charge on the property tax roll.

Upon motion of Director Weste duly seconded and unanimously carried the Chairperson opened a

combined public hearing scheduled at this time and place on the Service Charge Report service charge rates

industrial wastewater surcharge rates connection fee rates and collection of service charge on property tax roll

for the Santa Clarita Valley Sanitation District of Los Angeles County. The Chief. Engineer and General

Manager advised that a letter describing the required Board actions together with a copy of the Service Charge

Report and preliminary budget accompanied the agenda. He advised that notices were mailed to 68281

residential commercial and small industrial parcels and that the District was contacted by 10 property

owners five were telephone calls and five submitted letters of opposition. Copies of the letters in opposition to

the proposed increase were attached to the agenda.

In accordance with Section 5473 of the Health and Safety Code of the State of California the Santa

Clarita Valley Sanitation DistrictService Charge Report for Fiscal Year 2011-12 was filed on February 9
2011 and publication of two newspaper notices for todays public hearing were published in The Signal

Newspaper. The Service Charge Report addresses the continued collection of the service charge for the

District on the tax roll. These charges are needed to supplement the Districts existing revenue sources for the

forthcoming fiscal year as discussed in the letter dated. April 6 2011 to the Boards which also included

copies of ordinances prescribing the service charge rates and mean loadings and providing for the collection of

the service charge on the tax roll industrial wastewater surcharge rates and connection fee rates and mean

loadings for fiscal year 2011-12.

The Chairperson stated that he would like to smooth the proposed connection fee rates as part of an

effort to be friendly to business during these tough economic times. After some discussion between the Board

members and the Chief Engineer and General Manager the Chairperson made a motion to smooth the

proposed connection fees rates for fiscal years 2011-12 2012-13 and 2013-14 from staff s recommendation to

$4400 $5000 and $5500 respectively. The motion passed unanimously.

The Chairperson announced this was the time for any questions or comments by members of the

public. The following individuals addressed the Board.

Canyon Country Advisory Committee 27248 Walnut Springs Canyon CountryAlan Ferdman

Mr. Ferdman complimented Districts staff for their efforts to provide additional information to the public in

an effort to provide justification for the proposed service charge rate increases. He stated that the additional

information did provide him sufficient informationfor him to conclude that the proposed rate increase was

justified and he could support the increase. However he further stated that he still did not have enough

information to feel comfortable supporting the proposed connection fee increases. In particular he was

SCV Book 2 April 14 2011 SM Page 2 of 4
DOCSi i885400

1647



Received

July 29 2011

commission on

state mandates

concerned that the total amount of revenue the fees would generate is more than needed to expand the

treatment facilities.

The Chief Engineer and General Manager responded that he appreciated the efforts of Mr. Ferdman to

understand the need for the proposed service charge rate increase and his support in that regard. As for the

connection fee rates he reTonded that_they_are_established
based_upon__an--anal-ysis--of--the-total--cost-of-providingservice to nwusers and that the District evaluates those costs on an annual basis.

Ed Dunn Canyon Country Mr. Dunn addressed a number of issues related to lack of justification for

the proposed rate increases the funds should not be used to build new facilities for chloride compliance and
further stated that existing users should not be paying to provide capacity to new users especially as it relates

to future Newhall Ranch users a copy of Mr. Dunns written testimony is on file at the Districts office.

The Chief Engineer and General Manager responded that Districts. staff had held a series of eight

workshops in the community as part of an effort to inform the community about the proposed rate increase. He
further stated that none of the proposed rate increase would be used for facilities to comply with the. chloride

standard. With respect to the Newhall Ranch project he indicated that those temporary connections would pay a

connection fee and service charge to the District such that existing users would not be subsidizing them.

Sandy Sanchez Building Industry Association Santa Clarita Ms. Sanchez addressed the connection

fee and requested that the Board either delay the fee completely or reduce the overall amount by smoothing out

the transition from the current level to the proposed level for the future connection fee. She discussed the
economic hard times facing her industry and requested whatever relief the Board could support. She further

requested that the connection fees be paid by developers when they get the occupancy permit and not the

building permit.

The Chief Engineer and General Manager responded by stating that the Board has already shown their

support to smoothing out the rate increase for the connection fees and that he would be happy to work with the

building industry to see if we could reach an arrangement that would provide some additional relief regarding
the timing of the payment but at the same time be protective of the Districts interest.

Cam Noltemeyer SCOPE 25936 Sardinia Court Santa Clarita Ms. Noltemeyer objected to the

proposed rate increases and criticized both the District and City of Santa Clarita for allowing extensive growth
which has brought us to the problems that we face today.

There being no further comments the Chairperson closed the public hearing.

RE SERVICE CHARGE PROGRAM Following the public hearing upon motion of Director

ADOPT SERVICE CHARGE REPORT Weste duly seconded and unanimously carried the

INTRODUCE ORDINANCE PRESCRIBING Board of Directors of Santa Clarita Valley Sanitation

SERVICE CHARGE RATE AND MEAN District of Los Angeles County approved and adopted

LOADINGS PER UNIT OF USAGE the Santa Clarita Valley Sanitation District Service

Charge Report for Fiscal Year 2011-12 which was
filed with the Clerk of the Board on February 9 2011.

The.Chief Engineer and General Manager presented An Ordinance Prescribing the Service Charge Rate
and Mean Loadings per Unit of Usage for Santa Clarita Valley Sanitation District of Los Angeles County and

Providing for the Collection of Such Charges on the Tax Roll and waive the reading of the ordinance in its

entirety and recommended that the Ordinance be introduced. He advised that in this District the current service

charge rate per single-family home SFH is $16.58 per month $199 per year. The proposed rates for fiscal

years 2011-12 2012-13 and 2013-14 are $17.92 per month $215 per year $19.25 per month $231 per year
and $20.58 per month $247 per year respectively an increase of $1.33 per month per SFH. The proposed
service charge rates are based on the District continuing to receive its current allocation of the property taxes.

Multiple dwelling units and commercial properties are charged in proportion to their use compared to a SFH.

Upon motion of Director Weste duly seconded and unanimously carried An Ordinance Prescribing
the Service Charge Rate and Mean Loadings per Unit of Usage for Santa Clarita Valley Sanitation District of
Los Angeles County and Providing for the Collection of Such Charges on the Tax Roll was introduced and
after a reading of the title thereof further reading of the Ordinance was waived.

RE WASTEWATER DISPOSAL Following the public hearing the Chief Engineer and

INTRODUCE ORDINANCE PRESCRIBING General Manager presented An Ordinance Prescribing

UNIT CHARGE RATES FOR SURCHARGE Industrial Wastewater Surcharge Rates for Santa
Clarita Valley Sanitation District of Los Angeles

County and waive the reading of the ordinance in its entirety and recommended that the Ordinance be
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introduced The industrial wastewater surcharge rates are consistent with the proposed service charge rates.

The proposed rates as set forth in the Ordinance are as follows

Proposed Rates - Fiscal Years

Parameter 2011-12 2012-13 2013-14

Flow per million gallons $ 861.00 $ 903.00 $ 946.00

COD per 10001bs. of chemical oxygen demand $ 19610 $ 205.70 $ 215.30

SS per 10001bs. of suspended solids $ 482.40 $ 506.10 $ 529.80

Peak Flow gallons per minute of peak flow $ 121.80 $ 127.80 $ 133.80

Short Forin flat rate per million gallons $ 2917.00 $ 3060.00 $ 3203.00

Upon motion of Director Weste duly seconded and unanimously carried An Ordinance Prescribing

Industrial Wastewater Surcharge Rcites for Santa Clarfta -

Valley Sanitation District of Los Angeles County
was introduced and after a reading of the title thereof further reading of the Ordinance was waived.

RE WASTEWATER DISPOSAL Following the public hearing the Chief Engineer and

INTRODUCE ORDINANCE General Manager presented An Ordinance Prescribing

PRESCRIBING CONNECTION the Connection Fee Rate and Mean Loadings per Unit

FEE RATE of Usage for Santa Clarita Valley Sanitat.ion District of

Los Angeles County and waive the reading of the

ordinance in its entirety and recommended that the Ordinance be introduced. In this District the current

connection fee rate is $3800 per capacity unit. The proposed rates for fiscal years 2011-12 2012-13 and

2013-14 are $4800 $5200 and $5500 per capacity unit respectively.

Upon discussion of the Board and staff the Santa Clarita Valley Sanitation District of Los Angeles

County proýposed revised. connection fee rates for fscal years 2011-12 2012-13 and 2013-14 to $4400
$5000 and $5500 per capacity unit respectively

The Chief Engineer and General Manager recommended that the Board introduce the revised

connection fee rates for fiscal years 2011-42 2012-13 and 2013-14.

Upon motion of Director Weste duly seconded and unanimously carried An Ordinance Prescribing
the Connection Fee Rate and Mean Loadings per Unit of Usage for Santa Clarita Valley Sanitation District of
Los Angeles County with connection fee rates fo fiscal years 2011-12 2012-13 and 2013-14 revised to

$4400 $5000 and $5500 per capacity unit res ectivek was introduped and after a reading of the title

thereof further reading of the Ordinance was waive

The meeting was adjourned by the Chairper
oný/.

MICHAEL D. ANTMOVICH
Chairperson

KIMBERLY S. COMPTON
Secretary

/dd
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June 1 2010

File 31-370.10

Councilmembers

City of Santa Clarita

23920 Valencia Blvd. Ste. 300

Santa Clarita CA 91355

Dear Councilmembers

Response to Comments Made During the May 25 2010

City Council Meetiniz - Public Hearint on Proposed Rate Increases

At the May 25 2010 City Council meeting of the City of Santa Clarita you instructed staff to

prepare a response to issues raised by the councilmembers and members of the public regarding the

proposed rate increases. With this letter I am transmitting the written responses.

If you have any questions regarding the material please call me at 562 908-4238.

Very truly yours

Stephen R. Maguin

SRMBMLdhs
Attachment
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SANITATION DISTRICTS OF LOS ANGELE S COUNTY

SANTA CLARITA VALLEY SANITATION DISTRICT

OF LOS ANGELES COUNTY

Response to Questions Raised at the May 25 2010

City of Santa Clarita Council Meeting

City of Santa Clarita CA
City Hall Council Chambers

June 1 2010
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Response to Questions Raised at May 25 2010 City of Santa Clarita Council Meeting

QUESTIONS FROM MAYOR LAURENE WESTE

W-1 Can you simply describe how the Clean Water Act began and how it led to a federal and state

mandate to reduce chloride Where we were where we are now and what are our options

The Federal Water Pollution Control Act of 1948 was the first major U.S. law to address water pollution.

Growing public awareness of significant water pollution problems and widespread public support for strong

new measures to address water pollution led to sweeping amendments of the Act in 1972 and 1977 whereby

the law became commonly known as the Clean Water Act CWA. The CWA required States to establish

beneficial uses and water quality standards to protect all uses for waters of the United States. Additionally

the CWA gave the U.S. Environmental Protection Agency the authority to implement stringent water quality

based discharge limits and pollution control programs called Total Maximum Daily Loads TMDL for waters of

the United States that were not meeting established water quality standards. The EPA delegated authority to

the State Water Resources Control Board SWRCB to implement the requirements of the CWA in California.

The Los Angeles Regional Water Quality Control Board RWQCB one of nine RWQCBs within the SWRCB

implements the requirements of the CWA and state law for our local waters. In 1975 as required by the

CWA the RWQCB established beneficial uses for the Santa Clara River a water of the United States

including agricultural water supply and groundwater recharge. In 1978 the RWQCB established a 100

milligram per liter mg/L standard for chloride for the Santa Clara River to protect the agricultural supply use

and to reflect the background water quality conditions at that time. Subsequently in 1989 discharge permits

were adopted for the Saugus and Valencia WRPs that included discharge limits for chloride at 100 mg/L

which were unattainable with the existing treatment system. In 2002 because the Santa Clara River was not

attaining water
quality standards the RWQCB as required by the CWA adopted a TMDL prescribing a

compliance schedule for-the Saugus and Valencia Water Reclamation Plants WRPs to achieve a 100 mg/L

discharge limit.

W-2 What options have been considered What are the costs for these options Can we just take our

discharge out of the river or recycle it all Pump it out to the ocean Pump it to the Castaic Lake

Reservoir What about pumping back future Newhall Ranch RO water to dilute Santa Clarita

treatment plant discharges

The Sanitation District has explored many alternatives for compliance with the chloride standards. The main

options identified for compliance with the original 100-mglL standard included.1 large-scale advanced

treatment of the treatment plant discharges to the Santa Clara River 2 conveyance and ocean disposal of all

treatment plant discharges 3 discharge of treated wastewater effluent at alternate location upstream on the

Santa Clara River.

Advanced Treatment. Advanced treatment of the treatment plant discharges to the river require a large micro

filtration and reverse osmosis facility approximately 20 million gallons per day MGD and waste brine

discharge facilities consisting of a 43-mile conveyance pipeline and a 3-mile ocean outfall. The estimated cost

for this option was approximately $500 Million assuming all automatic water softeners are removed.

Ocean Disposal. Ocean disposal of treatment plant discharges requires a large 43-mile conveyance pipeline

and 3-mile ocean outfall sufficient to convey the majority of treatment plant discharges 34 MGD to the Pacific

Ocean off the cost of Ventura. Due to protection of endangered species in the river the Sanitation District

would be required to provide advanced treatment of enough treatment plant discharges to support the aquatic

habitat. The amount of advanced treatment under this option would also likely exceed the 3 MGD of small-
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Response to Questions Raised at May 25 2010 City of Santa Clarita Council Meeting

scale advanced treatment for the alternative compliance plan. This option would
drastically

reduce the

hydrologic support to the river. The estimated cost for this option was approximately $550 - $600 Million.

Alternate Discharge Location. Discharging of the treatment plant effluent at an alternate location upstream on

----the-Santa Clara Riverrequires the Co-nveyance pipelinesand-pumping facilities to discharge--therecycled-waterto the upper reaches of the river away from downstream salt-sensitive
agriculture. It was thought this

would minimize the impacts to the downstream users by taking advantage of the assimilative capacity of the

river. The estimated cost for this option was approximately $300 Million however modeling conducted by the

Sanitation District showed this alternative would not achieve compliance with the existing 100 mg/L standard

and also degraded groundwater basins in eastern Santa Clarita Valley which are used for potable water

supply.

Several other options such as taking all discharge out of the river through recycling all water and/or pumping
to Castaic Lake and pumping back Newhall Ranch Sanitation District WRP advanced treated recycled water

to dilute Sanitation District treatment plant discharges are not feasible for the reasons discussed below and

would likely be more costly than the alternative compliance plan.

Taking all treatment plant effluent produced by the Sanitation District would leave the river substantially

drier and adversely affect the environmental and social value of the river to the community and would

likely not be permitted by the RWQCB SWRCB the California Department of Fish Game or the U.S.

Fish Wildlife Service due to the threatened endangered species that may occur in the river or in the

adjacent riparian habitat.

Even if taking all discharge out of the river was permitted recycling 100% of the treatment plants effluent

is not a viable option because there is not enough demand for recycled water all of the time particularly

during cold and rainy winter weather resulting in the need to still discharge significant amounts of water to

river that have to meet the 100 mg/L standard. During times of discharge to the river the amount of

advanced treatment needed to still comply with permit limits would exceed the 3 MGD of small-scale

advanced treatment for the alternative compliance plan. It should be noted that Castaic Lake Water

Agencys CLWA regional recycled water master plan identifies a maximum demand for approximately

50% of the recycled water produced by the Sanitation District with the distribution system planned to be

built over the next 20 years. Currently only 400 Acre Feet per year AFY of recycled water is
actually

used by CLWA which is less than 2% of the total treatment plant discharges to the river. As such there

will always be a need to discharge to the river which would require that such discharge meet the 100

mg/L chloride limit.

Even if taking all discharge out of the river were permitted pumping it to Castaic Lake would not be

feasible for regulatory political and economic reasons. The State Department of Public Health would not

permit the direct use of recycled water whether tertiary or advanced treated for public consumption. In

addition all users of imported potable water stored behind Castaic Lake would not permit an activity that

allows recycled water to be discharged and mixed in the reservoir. There would also be significantToilet-to-Tapconcerns from local residents. Finally the cost of this option would greatly exceed the large scale

advanced treatment option since more advanced treatment and brine disposal would be necessary and

infrastructure to pump the advanced treated water to Castaic Lake would have to be built and operated at

greatexpense.
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Pumping back Newhall Ranch Sanitation District advanced treated recycled would not be feasible

because to comply with the 100 mg/L standard requires 20 MGD of advanced treatment. The total

capacity of the Newhall Ranch Sanitation District WRP at build-out is only 6.8 MGD and given recent

economic downturri the build-out is not likely to be achieved for several years beyond the May 2015

compliance date for the TMDL. The cost of pumping back this advanced treated recycled water would

also be very high.

W-3 Are we in compliance today with 100 mg/L standard What about the relaxed standards

Neither the treatment plant discharges nor chloride in the river meet the 100 mg/L standard which is the only

limit that currently applies. The figures below see response to question W-4 show the historical chloridein

treatment plant discharges and in the river since the enactment of the Clean Water Act in the early 1970s. It

is clear that the treatment plant discharges have rarely met the 100 mg/L standard and the river particularly

over the last decade has consistently exceeded the standard. Because the river was not meeting the 100

mg/L standard it was listed as a Federally impaired water body requiring a TMDL.

When comparing more recent water quality conditions to the relaxed standards the treatment plant

discharges are easily achieving the 150 mg/L and the river has generally met 117 mg/L over the last few

months. But compliance with the relaxed 150 mg/L objective for treatment plant discharges is to be

expected because this limit was specifically negotiated to ensure the treatment plant discharges always

comply. Compliance with the 117mg/L river objective during drier periods will require some desalinated water

from the proposed advanc.ed treatmerit plant upgrade proposed in the Alternative Compliance Plan. The key

issue is that these relaxed limits are condifional contingent on the Sanitation District implementing the

alternative compliance plan.

The Sanitation District is seeking additional relief during drought to raise the 130 mg/L river limit during

drought to 150 mg/L which would avoid the need to purchase dilution water and discharge it to the river to

mitigate high chloride levels in drought times. This additional drought relief would reduce costs by $40 million.

W-4 What is Ventura County willing to accept Are they getting free water with the Alternative Compliance

Plan

The United Water Conservation District which manages the surface water and groundwater resources for the

Ventura County portion of the Santa Clara River watershed has expressed concerns about increasing

chloride levels in the East Piru groundwater basin due to the recharge of the groundwater from river flows that

originate from Los Angeles County. During drought Sanitation District WRP discharges comprise the

majority of river flows that cross the County Line at elevated chloride concentrations and then infiltrate into

the local groundwater aquifers. As a result the chloride levels build-up in groundwater. This has been seen

in the past in the 2000-2004 time frame when drought conditions coupled with the communitys high usage of

automatic water softeners led to treatment plant discharges over 20.0 mg/L and river and groundwater

chloride concentrations near 170 mg/L. The figures below show the historic chloride trends in treatment plant

discharges and in the river at the County Line and groundwater levels in East Piru Basin.

DOC 1591456

1657



Received

July 29 2011

commission on

state mandates

Response to Questions Raised at May 25 2010 City of Santa Clarita Council Meeting

Chloride Concentrations in Treatment Plant Discharges to the Santa Clara River

1970 1972 1975 119781980 1983 1886 198S 1991 1994 1997 2000 2002 2005 2008 2019

Chlonde Concentrations in the Santa Clara River at the Los Angeles-Ventura County Line

300

25m

7
O

25

2010

O

100

50

_....._._. ..._.. _ .... ý._.. a_...... . _.._. ý __._W.......
___n

ý
...ý.ý..__.._....... . ._.._._._.ý._. ýJ.

W

ý..
ýt

w
ýw.

qý
i

ý
r w

d W XM4
Y74

R.f 4 A
M

WW4
J

w
w

M
W ýir

4 4.. t
h ý ý

_-- ýK-- -

4 ý

. tý4 4
ý

LSrýýx1.
vI ý.

ir

ý ý
M

4 64
tl b ý

y ý 4

ýý
M

1 ý. ýý . ý

Y ý

ýy 4
ýyý

W4
Wy

M.h Ju IýWRý

4

4
ý7

lýa4
ý

4

4 1 ý
y ý i 4ý

.ýhy

ý ý u ýýVJN141

y aý
ýluu

Xý W4.k. 4

101 Lrng

m6...
r ýw

4 ýý ý m

SaLiGusWRP Va4encia Uli

V

1ao 4222ý

50

0 T
1970 1972 1975 1978 1981 1984 1987 1990 1993 1996 1999 2002 2005 2008 2011

DOC 1591456

1658



Received

July 29 2011

commission or

state mandate

Response to Questions Raised at May 25 2010 City of Santa Clarita Council Meeting

Chloride Concentrations in Groundwater - East Piru Basin
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Recent chloride monitoring in the East Piru groundwater basin conducted by the United Water Conservation

District appears to indicate that chloride levels are still elevated even with lower chloride river levels at the

County line. It is for this reason that salt management facilities were a key element in combination with the

Sanitation Districts commitment to remove the automatic water softeners in the Alternative Compliance Plan

because it provided a mechanism to export salt loading from the EastPiru groundwater basin. The salt

management facilities contemplated in the Alternative Compliance Plan would extract high chloride

groundwater in East Piru that was impacted by treatment plant discharges and blend the groundwater with

advanced treated recycled water to facilitate removal of the excessive chloride loading in East Piru. The

blended advanced treated recycled water and groundwater would be exported out of the basin and still meet

downstream water quality standards at 100 mg/L while also increasing surface water flows than can be

captured for irrigation water in Ventura County. Hence while the primary purpose of salt management

facilities is to mitigate excessive chloride loading to East Piru groundwater basin caused by historic and future

recycled water discharges in LA County a secondary benefit of the facilities derived by Ventura County was a

new irrigation water supply. The secondary benefit derived by the salt management facilities was a key

reason in combination with the Sanitation Districts commitment to remove the automatic water softeners that

Ventura County stakeholders who had previously opposed any relaxation of standards overwhelmingly

supported the revised standards that the Sanitation District received in December 2008

The salt management facilities also address the primary concern from the RWQCB and Camulos Ranch the

1800-acre farming operation that uses river water and East Piru groundwater to cultivate salt-sensitive

agriculture that the salt-sensitive agricultural use is being protected in the East Piru groundwater basin

during drought. When river flows exceed the conditional relaxed standard of 117 mg/L some portion of

advanced treated water would be provided to Camulos Ranch to protect its salt-sensitive use. This mitigation

measure was required by the RWQCB as a condition to approve any- relaxed standards for chloride in the river

during drought.
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W-5 How many other Ventura County cities along the Santa Clara River have removed softeners What

are their chloride limits current discharge levels and what are they doing to comply

The Piru Wastewater Treatment Plant WWTP is located near the confluence of the Santa Clara River

and Piru Creek and has adesign capacity of 05 MGD but does not directly discharge to the Santa Clara----River.
The Piru WWTP discharges to percolation ponds along the Santa Clara River. The Piru WWTP

has a permit limit for chloride at 100 mg/L. Piru WWTP is required to undertake a study to identify

monitor and estimate mass loadings of possible sources of chloride and propose a mitigation plan to

mitigate chloride loadings from controllable sources and bring chloride levels in the effluent into

compliance with the 100 mg/L within two years of approval of the plan by the RWQCB. The Piru WWTP
is located along Reach 4A of the Santa Clara River which is not currently listed for exceeding chloride

water quality objectives due to the dilution from Piru Creek. It should be noted that the Piru WWTP

discharges 2.5% of flow that the Sanitation District WRPs discharge.

The City of Fillmore has constructed a new treatment plant utilizing a membrane bioreactor treatment

system with UV disinfection. Filmore has eliminated all discharge to the Santa Clara River through water

recycling and/or subsurface disposal. The elimination of direct discharge to the river reduces the Citys

liability under federal NPDES permits i.e. mandatoryminimum penalties and TMDLs and is a viable

option because they only discharge I MGD which is 5% of the flow that the Sanitation District WRPs

discharge. Prior to 2009 the City was discharging effluent to Reach 3 of the Santa Clara River which is

currently listed as impaired for chloride and has a water quality objective of 100 mg/L. The City of

Fillmore had received notices of violation for its discharge from the existing WWTP including for

exceedences of suspended solids coliform and chloride effluent limits and in September 2005 the

RWQCB imposed an administrative civil
liability penalty on the City for these violations in the amount of

$264000. In 2004 The City passed an ordinance in which made it illegal to install brine-discharging

water softeners and in Fall 2008 the City initiated a buyback program for water softeners. The use of UV

disinfection would minimize chloride added through treatment processes such as with disinfection using

sodium hypochlorite. Because the Citys water supply is primarily local groundwater with low levels of

chloride 30-40 mg/L these actions are expected to bring the City into compliance with the chloride

effluent limits of 100 mg/L. To date the City has removed 65 softeners and expects to remove 350 more.

Due to the small volume of flow that is treated 1 MGD as compared to Sanitation District 20 MGD the

removal of these softeners is expected to greatly improve water quality for the treatment plant discharges.

The City of Santa Paula has constructed a new treatment plant utilizing a membrane bioreactor treatment

system and UV disinfection. The Citys new plant has been online since Mid-May 2010 and will soon

eliminate all discharge to the Santa Clara River through water recycling percolation and/or evaporation

ponds. The elimination of direct discharge to the river reduces the Citys liability
under federal discharge

permits i.e mandatory minimum penalties TMDLs. The City was discharging effluent to Reach 3 of

the Santa Clara River which is listed as impaired for chloride and has a water quality objective of 100

mg/L. The City intends to comply with a groundwater chloride limit of 110 mg/L through a combination of

source control and UV disinfection. In 2007 the City passed an ordinance in which made it illegal to

install brine-discharging water softeners and authorized the City Manager to initiate a buyback program

for water softeners. The use of UV disinfection would minimize chloride added through treatment

processes such as with disinfection using sodium hypochlorite. Because the Citys water supply is

primarily local groundwater with low levels of chloride 40-50 mg/L these actions are expected to bring the

City into compliance with the chloride effluent limits of 110 mg/L. The City is also contemplating

centralized softening to encourage and/or require their residents to remove their softeners
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ý The City of Ventura operates the Ventura Water Reclamation Facility which has a design capacity of 14

MGD and discharges treated effluent to the Santa Clara River Estuary. The estuaryhas no chloride

objectives nor are there any agricultural beneficial uses. As such the City has no compliance issues with

chloride.

The City of Oxnard operates an ocean discharging treatment plant. The ocean has no chloride

objectives nor are there any agricultural beneficial uses designated since seawater has chloride

concentrations of 19000 mg/L. As such the City has no compliance issues with chloride. The City is

contemplating rebates for softeners in order to improve its recycledwater quality and provide more and

better quality recycled water to customers to relieve capacity of their ocean outfall and allow for more

growth in the future.

W-6 What is the criteria to protect agriculture in Clean Water Act / Porter-Cologne Act Are they intended

to protect any crop that a farmer can possibly plant

Both the States Porter-Cologne Act and the Federal Clean Water Act require that water quality standards be

established to protect existing and potential beneficial uses supported by surface water and/or groundwater

resources in the State and under Federal jurisdiction respectively. As part of the States Basin Planning

process in 1975 the RWQCB established beneficial uses for the Santa Clara River Watershed which

includes the Agricultural AGR beneficial use. Once these beneficial uses have been designated water

quality objectives are required to protect the eritirespectrum of uses that fall under this category. In 2007 the

Sanitation District conducted a study to evaluate whether salt-sensitive agriculture exists or has the potential

to exist in Reaches 5 and 6 of the SCR where the Valencia and Saugus WRPs discharge recycled water.

The key findings from this evaluation were that salt-sensitive crops donotexistnorhave thepotentialto exist

in Reaches 5 and 6. In response to that study the RWQCB conditionally upon implementation of the

.Alternativ Compliance Plan revised the standard in the Santa Clarita Valley reaches to 150 mg/L. even

though this relaxation exceeded the threshold for salt-sensitive crops of 117 mg/L For the Ventura County

Reach 4B salt-sensitive crops are an existing use which requires full protection under the Clean Water Act

regardless of whether the Sanitation District buys out the farmer as has been suggested by the community.

W-7 Can we discuss the potential liabilities for fines with the public

Under Government Code 54963a a person may not disclose confidential information that has been

acquired by being present in a closed session authorized by various sections of the Brown Act including

conferences with legal counsel re litigation under section 54956.9 to a person not entitled to receive it unless

the legislative body authorizes the disciosure of that information.

W-8 Does State Law trump the Federal Clean Water Act if theProp 218 process as required by the

State leads to a rejection of rate increases by the public

No state law does not trump the Clean Water Act Under Proposition 218 a service charge rate increase

proposed for adoption by the District board would be overturned if a majority of the ratepayers file a written

protest. In that event the Sanitation District would not have the funds available to implement the compliance

project but the requirement for compliance with federal law is not eliminated. Non-compliance would

presumably lead to enforcement actions by the RWQCB including enforcement orders and fines.
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W-9 What happens if we refuse to pay the fines imposed by the State Is there any case law about this

scenario

This issue will be discussed in closed session.

W-10 When will fines be issued by Regional Water Quality Control Board How long can this be delayed
How much has to be done right now - cant some of the project/rate increase wait

The RWQCB is authorized to take enforcement action against the Sanitation District if and when the

Sanitation District is in violation of or threatening to violate any of its future permit requirements based on the

TMDL effluent limitations interim or final interim implementation plan deadlines reporting etc..

The current compliance schedule requires that a progress report on Planning and Design activities be

provided to the RWQCB by November 4 2010 with an environmental impact report and facilities plan

completed by May 4 2011 and completion of the project for compliance by 2015.

Should the Sanitation District fail to comply with these deadlines or should the RWQCB. determine that the

Sanitation District is not making substantial progress the RWQCB may determine that the Sanitation District

is threatening to violate its permit requirements and would have the authority to take enforcement action.

In order to stretch out the compliance schedule as long as possible the Sanitation District staff have

negotiated with the RWQCB staff on a phased approach to the implementation of the alternative compliance

plan which will if approved by the RWQCB extend the schedule for the completion of the implementation

plan interim deadlines such as the environmental impact report and facilities plan to May 2012 and construct

the ACP facilities in phases with final compliance by May 2022. If the proposed rate package to support

planning and design of the Alternative Compliance Plan facilities is approved by the Sanitation District Board
the negotiated schedule relief with the RWQCB could materialize and provide substantial reduction in service

charge rates while providing more time to seek state and federal funding for the project phases.

Nevertheless the Sanitation District must immediately initiate work on a facilities plan and environmental

documents followed by design and construction of the required facilities. Any delays in implementing the

Alternative Compliance Plan may obstruct the Sanitation Districts ability to complete the necessary facilities

on time and may expose the Sanitation District to enforcement actions by the RWQCB.

W-1 1 What is the status of receiving state and federal funding for the project

In response the Sanitation District Boards direction in 2009 and in order to minimize the impact of

implementing the Alternative Compliance Plan to the ratepayers the Sanitation District has aggressively

pursued outside sources of federal and state funding. The Sanitation District submitted an appropriations

request for fiscal year 2011 to Congressman McKeon Congressman Gallegly Senator Boxer and Senator

Feinstein for funding under the State and Tribal Assistance Grants STAG program through the U.S.

Environmental Protection Agency for $1 million but were unsuccessful in being awarded an appropriation.

The Sanitation District also submitted but unfortunately did not receive funding for an appropriations request
in fiscal year 2010 for STAG funding.

The Sanitation District prepared requests for an Army Corps of Engineers Water Resources Development Act

WRDA funding authorization for $8 million that were submifted to Congressman McKeon Congressman
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Gallegly and Congresswoman Capps in 2009. Congressmen McKeon and Gallegly submitted our requestor

consideration to the House Transportation and Infrastructure Committee. However both Congressmen

withdrew all of their requests under the House Republican caucus policy against requesting earmarked

funding for local projects. The Sanitation District submitted requests for $12 million for WRDA funding

authorization to Senators Feinstein and Boxer in May 2010. Senator Feinstein did not act on this request and

the request is still pending with Senator Boxer.

The Sanitation District will submit additional requests for STAG funding and WRDA authorization for funding

and subsequent appropriations in the future. However Congressional appropriations committees as well as

the Obama Administration have policies against funding new start projects until the current backlog of

authorized but not yet funded projects has been cleared which may delay funding being awarded.

VUithin the State voters passed Proposition 84 in 2006 which provides up to $900 Million dollars statewide to

fund water and water quality related projects. The Sanitation District has participated in the Department of

Water Resources Integrated Regional Water Management Program as part of the Upper Santa Clara River

IRWM Group. The Sanitation District has submitted several projects that comprise the Altemative Compliance

Plan for consideration in future funding applications for the region. Up to $215 Million in funding is projected

to be available for the Los Angeles and Ventura County funding area which includes four separate IRWM

regions including the Upper Santa Clara River.

In the November 2010 General Election California Voters will have the opportunity to vote on an $11 Billion

Statewide Water Bond Proposition the Safe Clean and Reliable Drinking Water Supply Act of 2010 which

may provide additional funding opportunities to minimize the impact of implementing the Alternative

Compliance Plan on the Sanitation Districts ratepayers.

Over the long-term the Sanitation District estimates that up to $10000000 in state and federal funds would

be available for implementation of the Alternative Compliance Plan by 2020.
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QUESTIONS FROM MAYOR PRO-TEM MARSHA McLEAN

M-1 How often do drought conditions occur How long do they last

--- The T-MDL--defines that criticaily-dry-conditions i e-drought occur when theimported-State llllater Project
water exceeds 79 mg/L. Since 1980 when imported State Water Project water deliveries began in the Santa

Clarita Valley the concentration of chloride in the State Water Project water has exceeded 79 mg/L
approximately 25% of the time with this condition of drought lasting for up to 6 years.

M-2 What is the breakdown in chloride contribution from various sources Are our residents having to pay
for the enormous cost to comply with chloride even though they contribute only a small fraction of the

chloride load

Based on current conditions the breakdown on sources of chloride in treatment plant discharges is as follows

Sector Chloride Contribution % Contribution

Water Supply GW and surface 80 mg/L 61%
Residential 28 mg/L 22%
Treatment Plant Disinfection 12 mg/L 9%
Commercial Industrial 10 m/L 8%
Total 130 m /L 100%

The water supply that comes from local groundwater and imported water stored in Castaic Lake has chloride

levels currently near 80 mg/L. Residents who consume this water for indoor uses toilets showers

dishwashing cooking washing clothes etc. and discharge to the sewer add about 28 mg/L of chloride or.

22% of the total chloride in treatment plant discharges. Commercial and Industrial sectors who consume this

water and then discharge to the sewer add 10 mg/I of chloride. When wastewater is treated it must be

adequately disinfected with chlorine before discharge to the river which adds another 12 mg/L to the

treatment plant discharges.

In total the municipal use of water i.e. the residential commercial industrial and treatment plant disinfection

contribution adds 50 mg/L of chloride to the chloride already in the water supply. Of the 50 mg/L of municipal

use 28 mg/L or 56% is from residential sources. The cost of chloride compliance will be borne by all users of

water who discharge their wastewater to the sewer system based on the amount of water that is used by
each connection.

M-3 What are our legislative options How do we get the process going and what are our chances of

success

The Sanitation District Board could take action at a Board meeting to direct staff to seek an author for a bill to

seek state and/or federal legislative relief from the requirements of the chloride TMDL. Unfortunately most
water quality legislation that has been enacted in recent years has either created new or expanded regulatory

programs or tightened existing regulatory programs. We are unaware of any attempts to relax water quality

requirements or lengthen schedules for compliance that have succeeded in the state Legislature or in

Congress.
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Even if state legislation could be implemented it is possible that the US Environmental Protection Agency

USEPA would step in and establish its own TMDL for the Santa Clara River. Federal legislation would also

be needed but would be very unlikely given the democratic controlled legislature and democrat president.

In summary a legislative solution has a low probability of success.

M-4 What is the Prop 218 process What action are you asking the Sanitation District Board to take atthe

next meeting of the Board Who votes on the rate increase the residents or Board members

Implementation of rates under Prop. 218 is a multi-step process involving individual noticing a public hearing

and then introduction and adoption of the implementing ordinances. Specifically the process begins when the

Sanitation District Board receives and files a service charge report pursuant to the requirements of the

California Health Safety Code. The service charge report itself does not set the rates however it does

provide information on what charges are being proposed for collection on the property tax roll. At the same

time the Board receives and files the service charge report it will also authorize the printing and mailing of the

public notices required under Prop. 218. The Board is being requested to take these two actions at its next

meeting

Once the Board takes these actions Sanitation District staff will coordinate the printing and mailing of the

public notices. Under Prop. 218 an individual notice must be mailed to every property owner whose parcel is

connected to the sewer system. At a minimum the notice must provide the amount of the fee or charge

proposed to be imposed the basis upon which the amount of the proposed fee or charge was calculated the

reason for the fee or charge together with the date time and location of a public hearing on the proposed fee

or charge. The Sanitation District has typically gone beyond the minimum requirements by including more

detailed information on the nature of the projects being undertaken providing links to other resources such as

the Sanitation Districts website and providing contact information including a toll free number. We also

include information on the availability of a rebate program for parcels with low water use. In addition the

notice provides information to the property owners on how to submit a protest. For more detailed information

see the response to the following question.

Before any action can be taken to implement new rates the Sanitation District Board must hold a public

hearing. By law this public hearing must be held a minimum of 45 days after the Prop. 218 notices are

mailed. Although not required by Prop. 218 the Sanitation District has frequently held information meetings

during this 45-day period and proposes to do so again this year. The dates and locations of the information

meetings are provided in the Prop. 218 notice. At these meetings staff makes a detailed presentation

regarding the proposed actions and then is available to answer any and all questions.

At the public hearing the Board will consider all input received. Under the provisions of Prop. 218 the

Sanitation District Board can take no action on the proposed rates if written protests are submitted by more

than 50% of the owners of the impacted parcels. Assuming that less than 50% of the property owners submit

a written protest the proposal then moves to the Sanitation District Board for their consideration While most

fees and charges are subject to a vote of the property owners Prop. 218 specifically exempts Water

wastewater and trash collection fees from this requirement. Hence only the Sanitation District Board

members will vote on the proposed rates. After considering all of the public input the Sanitation District Board

can elect to implement a different rate than what was proposed so long as the new rate is less than or equal to
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the proposed rate. It cannot implement a higher rate without going through the Prop. 218 process all over

again.

If the Sanitation District Board opts to implement the proposed rate it does so by introducing a service charge
-----raeor inance The-Sanitation District Board will then consideradoption ofthe service charge rate ordinance

at a subsequent Board meeting that occurs at a minimum of 5 days after introduction. Adoption of the
ordinance requires a two-thirds vote.

One of the ways the Sanitation District has undertaken to minimize expenses is to have the County collect the

service charge on the property tax bill on our behalf at a cost of only 250 per parcel. In order to take

advantage of this low-cost option the Sanitation District must comply with the statutorial requirement that the

Prop. 218 process be completed by August 10. To this end the following dates are recommended

Receive and File Service Charge Report June 2

Mail Prop. 218 Notice June 11

Hold Public Hearing Introduce Ordinance July 27 45 days after notices are mailed

Adopt Ordinance Week of August 2

M-5 What educational materials will go out with the Prop 218 notice and will these materials prominently
state that residents have a right to protest

Public notices regarding the proposed sewer service charge rate increase will be sent to every property owner
within the Sanitation District service area in accordance with Proposition 218. These notices will provide

property owners basic information about the Sanitation District the regulatory mandates that resulted in the

chloride limits the efforts by the Sanitation District to develop the most cost effective approach to complying
with the chloride limit including the Alternative Compliance Plan and the proposed rate increases for the next

four years which are to support the continued operation of the existing facilities along with the planning and

design work for facilities required to meet the current regulatory requirements provided they are not revised.

The notice will also direct people to the Sanitation Districts website for more detailed information including

links to relevant technical studies. Additional information will also be provided with respect to contacting the

District for more information including a toll free telephone number and the process for protesting the

proposed rate increase. The public notice will also provide information on dates and times for six planned

workshops to be held at the Santa Clarita City Hall and two Town Council Meetings West Ranch and Castaic

Area. Staff will also be working closely with City of Santa Clarita staff to respond to requests for additional

information from the community. Lastly in addition to legally required publications related to the public

hearing the Sanitation District staff will be providing press releases and meeting with the editorial board for the

paper to provide further opportunities for information to be made available to the community.

M-6 How many parcel owners are there in the Sanitation District How many protests are needed to stop
the process from going forward

There are currently 68897 parcels connected to the sewerage system in the Sanitation District service area.
If 50% 34449 of the parcel owners submit written protest the rate

setting would stop pursuant to the

provisions of
prop. 218.
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M-7 Why did the RWQCB cut the schedule for the scientifib studies in 2006 Why didnt they allow more

time for the studies to be carried out

In 2006 the RWRCB reconsidered the TMDL and amended the TMDL schedule. The RWQCB considered the

results of the special studies that had been completed to date which included the Literature Review and

Evaluation LRE and the Extended Study Alternatives ESA Report and found it appropriate to accelerate the

study period of the Implementation Plan because the studies showed that the range of chloride values 100 -

117 mg/L protective of AGR and groundwater recharge GWR beneficial uses was significantly smaller than

originally anticipated. The RWQCB made the following findings as their basis to the decision to cut the

implementation schedule

Staff finds that the work to date provides critical information on the chloride hazard concentration forsalt-sensitive
crops. Completion of the first Special Study the Literature Review and Evaluation LRE

provided a scientifically defensible baseline to support a Water Quality Objective WQO that is protective

of agricultural supply beneficial use AGR. The LRE established a chloride guideline concentration of

100-117 milligrams per liter. The chloride guideline concentration established by the LRE may be further

refined through extended agricultural studies which may take decades to complete.

Staff finds that the duration of time and the treatments for an extended field study proposed in the ESA

Report might not be sufficient to address all the factors that may affect the chloride threshold level and

absent a lengthy TMDL schedule extension might not provide conclusive data to meet the TMDL

schedule.

Staff finds that advanced treatment most likely will be needed to improve the effluent chloride

concentration and consistently meet chloride targets ranging from 100 - 117 mg/L established by the

LRE.

M-8 Wouldnt the cost of the peripheral canal be less expensive because it would be shared by other

State Water Project Contractors than then cost of the Alternative Compliance Plan What about

treating
SWP water

Based on discussions with staff of CLWA they claim that cost of the peripheral canal is between $9 and $11

billion and the proportionate share to the Santa Clarita Valley residents costing about the same as the

alternative compliance program. However there is no guarantee that completion of the long-proposed

peripheral canal or other project would sufficienty reduce chloride levels in the Santa Clarita Valleys imported

water at all times. There is no guarantee as to the timing when a project to build around-the-Delta

Conveyance Facilities will-be completed. The Sanitation District is required to comply with the requirements of

the chloride TMDL by 2015. Unless there was a guarantee that the long-awaited fix to the State Water Project

SWP would bebuilt in a similar timeframe and would result in compliance it is difficult to see how the

RWQCB would accept it as a compliance alternative. As such the mere prospect that it may be built does not

preclude the need for the Sanitation District to comply with the RWQCBs requirements by May 2015 or else

face significant imposition of fines

The Sanitation District has not conducted a formal cost estimate of treating all of the SWP water as an

alternative to large scale advanced treatment of wastewater because it believed this alternative would be

significantly more expensive. Treating the water supply was thought to be a more expensive option because

only a fraction of the imported water is used for indoor residential industrial and commercial use which ends

up in the local sewer system the larger portion of the potable water supply is used for outdoor irrigation which

does not reach to the sewer system. In 2008 CLWA reported the potable water supply consisted of
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approximately 42000 AFY of SWP water and 34000 AFY of local groundwater or 76000 AFY of water

supply for potable uses. In comparison the Sanitation District discharged approximately 20 MGD or 23000
AF of recycled water to the Santa Clara River in 2008 representing about 1/3 of the potable water supply
utilized in the Santa Clarita Valley.

The Sanitation District has estimated that in order to comply with a 100-mg/L chloride standard by treating its

recycled water it would need to provide advanced treatment for nearly 60% of the projected flow by the year
2030 or about 20 MGD at a cost of approximately $500 Million assuming all automatic water softeners have

been removed. In order to comply with the same standard by treating the SWP water before it reaches the

sewer system the Sanitation District estimates that it would need to provide advanced treatment for up to

85% of the projected imported SWP water or about 73000 AFY 66 MGD. Based on the previous cost

estimates for treating the recycled water 20 MGD the cost of this alternative could be up to three times the

previous estimate exceeding $1.5 Billion.

In addition approximately 11000 AFY 10 MGD of the potable water treated would be wasted in the form of

the brine generated by the reverse osmosis treatment process. In order to make up the water supply lost

additional water resources would need to be developed to meet the full water demand of the Santa Clarita

Valley. Hence both on a cost-basis and a water resource basis an upstream desalination plant to treat the

SWP water is not a feasible alternative for compliance with the TMDL.

M-9 Doesnt the SWRCB and RWQCB have the right to set water quality standards Why is this a
Federal Clean Water Act issue

II See response to question W-1 above.

M-10 Is the science justified to set limits as they have been established by the RWQCB Who has the

scientific studies to set these limits for chloride

See response to question to M-7
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QUESTIONS FROM COUNCILMEMBER LAURIE ENDER

E-1 What is the make-up of the State Water Resources Control Board and the Los Angeles Regional

Water Quality Control Board

The SWRCB consists of five full-time salaried Members each
filling

a different specialty position. Each board

member is appointed to a four-year term by the Governor and confirmed by the Senate. The mission of the

SWRCB is to ensure the highest reasonable quality for waters of the State while allocating those waters.to

achieve the optimum balance of beneficial uses.

There are nine Regional Water Quality Control Boards RWQCBs The mission of the RWQCBs is to develop

and enforce water quality objectives and implementation plans that will best protect the beneficial uses of the

States waters recognizing local differences in climate topography geology and hydrology. Each RWQCB
has nine part-time Members also appointed by the Governor and confirmed by the Senate. RWQCBs develop

basin plans for their hydrologic areas govern requirements/issue waste discharge permits take enforcement

action against violators and monitor water quality.

Overall the RWQCB members must by law be selected to represent the following categories water supply

conservation and production 1 member irrigated agriculture 1 member industrial water use 1 member
municipal government 1 member county government 1 member a responsible nongovernmental

organization association with recreation fish or wildlife 1 member and 3 members not associated with any

of the above categories 2 of whom have special competence in areas related to water quality problems

E-2 What are state and federal fines for non-compliance $/day

Mandatory minimum fines of approximately $2 million per year plus discretionary fines in the amount of $1 00s

million per year are possible. This question will be discussed in closed session.

E-3 If we are fined where does this money go

Administrative civil liabilities and civil penalties assessed under the Water Code are paid into special state

funds to be used for specific environmental purposes such as cleanups

E-4 Who do we need to battle to resolve this issue What can be done

The water quality standards were established and approved by the RWQCB and the SWRCB respectively in

accordance with state and federal law. Actions by the water boards to establish water quality standards can

be challenged in court. These options will be discussed in closed session. Legislafive actions can be taken

but would likely need to be both state and federal to result in any relief from the need to comply with water

quality standards.
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QUESTIONS FROM COUNCILMEMBER BOB KELLAR

K-1 Are there any more appeals left in the regulatory process with the SWRCB

This will be discussed_in_closed_session.

QUESTIONS FROM COUNCILMEMBER FRANK FERRY

F-1 Can fines imposed by the State go toward paying for the project needed for compliance Where else

has this happened in the Los Angeles Region

The SWRCBs Enforcement Policy states that use of fine monies for compliance projects is authorized only in

connection with Mandatory Minimum Penalties for small communities with a financial hardship. The Sanitation

District does not fit this description.

F-2 Does the State have the ability to make the compliance project move forward absent the rates

required pay for the project

Through the courts the state can place the Sanitation District under receivership in order to move forward.

The receiver would not be exempt from the state constitution however and would have to comply with

Proposition 218 in order to raise rates.

F-3 What does the proposed rate increase for the next four years cover

Approximately half of the proposed rate increases for the next four years will allow for the continued operation

of existing facilities while the other half will provide funding for planning and design work for facilities that will

be needed if the current regulatory requirements are not revised
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QUESTIONS FROM SPEAKERS

S-1 How can this chloride issue be our responsibility if the State deliversus salty water

The State and Federal mandate for chloride is for point sources of chloride that have National Pollutant

Discharge Elimination System NPDES permits and chloride limits. Under current Federal policy water

transfers including releases by water agencies from reservoirs are not subject to federal regulation under

NPDES permits that would require salt removal. The State would have to implement its own requirements to

regulate salt in water transfers as it deemed necessary and there is currently no state mechanism in place to

regulate pollutants in water transfers.

Further while chloride levels in the imported water brought into the Santa Clarita Valley do contribute to the

salinity problems imported water would actually meet the 100 mg/L chloride standard for discharge to the

river except in periods of severe drought. Approximately 40% of the chloride in treatment plant discharges is

added by the Santa Clarita Valley community through municipal uses. The ratepayers of the Santa Clarita

Valley have taken great steps to reduce their chloride burden by removing self-regenerating water softeners.

Further reductions through source control are likely not practical and therefore additional treatment to remove

the chloride added by municipal uses is necessary. Under federal law the Santa Clarita Valley ratepayers

must pay to reduce a portion of the chloride in treatment plant discharges originating from their use of the

water.

S-2 Why cant we ask the farmer to change his crops Why cant we buy out the farm Wouldnt this be

cheaper

Once the use has been established the CWA requires that such a use always be protected even if the farmer

changes his crops or isbought out as suggested by the community. See response to question W-6 for more

details.

S-3 Why is it that the only appointed RWQCB member that does not have to meet conflict of interest

issues is Agriculture

Two types of conflict of interest rules pertain to RWQCB membership. The first known as income restriction

rules actually affects who may be appointed to the SWRCB or a Regional Water Board. These rules are in

the federal CWA as well in provisions of the states Porter-Cologne Water Quality Act that are designed to

conform to the federal act. In summary these provisions state that if an individual received 10% or more of

their income from the holder of an NPDES permit during the current or previous 2 years they are ineligible to

serve on either the State or Regional Water Quality Control Boards. The threshold is higher 50% if the

person is retired. These rules apply to Regional Water Quality Control Board members because Regional

Water Quality Control Boards approve NPDES permits. Most farmers in California are either not permitted at

all and. are considered nonpoint sources or are subject to waivers of waste discharge requirements.

These agricultural waivers establish conditions such as monitoring requirements that must be met. Since

most of the agricultural community with the exception of confined animal facilities do not receive NPDES

permits they are not subject to the income restriction rules when it comes to appointment to the State or

Regional Water Boards.

17 DOC 1591456

1671



Received

July 29 2011

commission on

state mandates

Response to Questions Raised at May 25 2010 City of Santa Clarita Council Meeting

Additionally Section 13207 of the California Water Code prohibits Regional Water Board members from

participating in any board action related to permit issuance or enforcement actions in which the board member

has a direct or indirect financial interest.

- Note The statute--pertaining-to-Regionai-Water-Quality-Control-Board-membership was moified in 2003 to

specify that one member of each Regional Water Quality Control Board must be a municipal elected official

city council member or mayor and one member be a county elected official
supervisor. In many if not

most instances the county supervisors have been precluded from serving on the Regional Water Quality

Control Boards due to the income restriction rule described above due to the fact that counties hold municipal

stormwater NPDES permits and the fact that many supervisors are paid full-time officials so are unable to

meet the income restriction rule. For our RWQCB Mary Ann Lutz fulfills the requirement for a municipal

elected official representative.

S-4 Isnt one of the reasons why the chloride issue is looming over Santa Clarita because of the amount

of imported water that is delivered for development

Increases in imported water to the Santa Clarita Valley have contributed to the chloride problem. Beginning in

1980 the Santa Clarita Valley imported 1100 acre feet of SWP water. With more growth in the Santa Clarita

Valley there has been need for more imported water increasing to 45000 AFY by 2007 and treatment plant

discharges have increased from approximately 5 MGD in 1975 when the Basin Plan for the Los Angeles

region was established by the RWQCB to over 20 MGD in 2010. The load of chloride in the river has also

increased from approximately 5400 pounds per day of chloride discharged to the river to over 23000 pounds

per day of chloride discharged to the river today.

S-5 The treatment plant data over the last 2 years shows we are in compliance with 150 mg/L and over

the last 6 months we are in compliance with the 117 mg/L in the river. More recent data shows that in

the river at County line we are now in compliance with the 100 mg/L level Why do we need to do

anything

If the 150 and 117 mg/L limits were in effect we would still need advanced treatment in the alternative

compliance plan to meet the 117 mg/L limit in the river during drier conditions. Additionally these limits are

conditional upon implementation of the Alternative Compliance Plan. If the Alternative Compliance Plan is

NOT implemented then these limits will not apply. The only limits in effect right now are 100 mg/L for the

treatment plant discharges and the river which are both in a state of non-compliance. See response to

question W-3.

S-6 What is the scientific basis of the 100-117 mg/L range to protect agriculture Is ft junk science

What was the make-up of the Technical Advisors Panel

The Agricultural Chloride Threshold Study identified a conservative protective range of 100 - 117 milligrams

per liter of chloride. This protective range was affirmed by an independent Technical Advisor Panel TAP
comprised of local experts and academia indicating the 117 mg/I number came from a study characterized as

the most rigorous effort in developing irrigation water guidelines in crops. These experts also found that

water quality that does not impact avocados is not likely to impact strawberry or nursery crops. A description

of each TAP member is provided below.

Oleg Daugovish Ph.D.
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Dr. Daugovish works with the Ventura County Cooperative Extension where he serves as the farm

advisor for strawberry and vegetable crops in Ventura County. He conducts research and educational

programs with emphases on pest control and environmental quality of production addressing the

needs of organic farmers in Ventura County. He has also served as a research assistant with the

Department of Plant Soil and Entomological Sciences at the University of Idaho Department of

Agronomy at the University of Nebraska and the Stensund Ecological Center. Dr. Daugovish

received his Ph.D. from the University of Idaho M.S. from the University of Nebraska B.S. from

Latvia University of Agriculture.He is the author and co-author of 4 technical publications 4 abstracts

and 6 technical proceedings.

Ben A. Faber Ph.D.

Dr. Faber works with the Ventura County Cooperative Extension serving as the

soils/water/subtropical horticulture advisor in Ventura County. He has research experience in plant

nutrition and soil management. His current research focuses on irrigation requirements of avocado

and citrus methods of controlling groundwater nitrate pollution effects of yard waste mulches on

citrus production and various methods for controlling micronutrient deficiencies in avocado. Dr. Faber

received his Ph.D. from the University of California Davis M.S. Soil Fertility University of California

Davis B.S. Biology University of California Santa Cruz. He is the author and co-author of multiple

technical papers and publications including 18 publications developed over the last six years.

S. R. Grattan Ph.D.

Dr. Grattan is a professor at the University of California Davis where he serves as the plant-water

relations specialist in the Department of Land Air and Water Resources Hydrologic Science

Division. His research areas include irrigation management with saline water plant response in saline

environments uptake of nutrients and trace elements by plants in saline environments and crop

water use. He also performs international consulting work with the World Bank USDA/OICD and

USAID and has previously served as a research assistant with the University of California Riverside

and as a research plant physiologist at the USDA/ARS Salinity Laboratory. Dr. Grattan received his

Ph.D. in Soil Science from the University of California Riverside M.S. in Soil Science from the

University of California Riverside B.S. Soil and Water Science from the University of California

.Davis He is the author and coauthor of 15 technical proceedings/presentations 74 refereed

publications and over 100 reports.

John Letey Jr. Ph.D.

Dr. Letey is Professor Emeritus of Soil Science Soil and Water Sciences Unit University of Califomia

Riverside and Director of the Center for Water Resources University of California Riverside. He has

also served as the Chair Department of Soil and Environmental Sciences Director University of

California Kearney Foundation of Soil Science Associate Director University of California Water

Resources Center California State Water Quality Coordinator and Director University of California

Salinity/Drainage Program. His research areas include irrigation salinity drainage and plant-water

relationships. He received his Ph.D. in Soil Science from the University of Illinois and his B.S. in

Agronomy from Colorado State University and has served on numerous state federal and

international advisory committees University of California and Soil Science Society of America task
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forces and committees and editorial boards. He is the author and co-author of over 80 international

presentations technical papers publications and reports.

Darrell H. Nelson B.S.

Mr. Nelson is a consultant with Fruit Growers Laboratory and a farm operations manager and farmer

in Ventura County. He is the former President and Laboratory Director of the Santa Paula and

Stockton Fruit Growers Laboratory. He received his B.S. in Soil and Water Science from the

University of California Davis and has made presentations on the use of scientific information to

implement best management practices and the use of nutrient budgets. He has also been active in

the appraisal of drinking water quality for regulatory purposes and irrigation water for suitability to

specific crops. He has advised the Los Angeles Regional Water Quality Control Board on Best

Management Practices and the use of Nutrient Budgets as they relate to Total Maximum Daily Loads

TMDLs and is currently serving on the California Avocado Commission Research Committee asco-chairmanof the management and physiology sub committee.

Kenneth K. Tanji Sc.D.

Dr. Tanji is Professor Emeritus of Hydrology Department of Land Air and Water Resources

University of California Davis. He has also served as the Senior and Principal Laboratory Technician

Department of Irrigation Lecturer in Water Science Department of Water Science and Engineering

Professor of Water Science Department of Land Air and Water Resources Vice Chair and Chair

Department of Land Air and Water Resources and Professor of Hydrology Department of Land Air

and Water Resources. He has more than 45 years of research experience dealing with salinity in

agricultural lands in California the Western U.S. and foreign countries and is currently involved with

developing a salinity management guide for irrigation of landscapes using recycled water. Dr. Tanji

received his Sc.D. in Agricultural Science-Irrigation Drainage and Hydrological Engineering from

Kyoto University M.S. in Soil Science-Soil Chemistry from the University of California Davis B.S. in

Chemistry from the University of Hawaii. He is the author and co-author of 6 books 28 book

chapters 158 papers and more than 200 technical reports and proceedings.

The studies also looked at what additional field studies could be done to further assess the protective range.

It was determined that site-specific field studies were not appropriate to pursue since they would have taken

years to implement would have cost millions of dollars and might have had inconclusive results due to

confounding factors that could not be controlled such as unusual frost or other events.

S-7 There have been numerous letters and reports from the Sanitation District between 2008 through

2010 that has various information about the wide range of costs for compliance and how much

chloride is being contributed by softeners. Why are there such discrepancies Why is there such a

sway in numbers

As described in our May 18 2010 letter to the City Council the difference between what was proposed in

2009 and what is now proposed in 2010 is related to the direction received from the Sanitation District Board

to reduce project costs and the ongoing negotiations with the RWQCB. Over the past year in response to

Board direction Sanitation Districts staff and the RWQCB have been discussing a phased approach to the

construction of required facilities that would spread project costs over a longer time. This approach has the

advantage of minimizing the impact to ratepayers and allows additional time to solicit grant funding however
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this approach is contingent on the RWQCB approving 1 a significant extension of the compliance schedule

and 2 further revision of the downstream chloride standard during drought conditions which would result in

additional cost savings of approximately $41 million. This revision if granted by the RWQCB would reduce

the cost of the Altemative Compliance Plan to approximately $210 million. The combination of schedule relief

and chloride standard revision if approved by the RWQCB together with some level of grant funding

assistance would result in the significantly smaller rate increase currently proposed than was proposed last

year. A comparison of estimated service charge rates needed for the original and revised Alternative

Compliance Plan implementation as well as the project needed to comply with the original standard large

scale advanced treatment is shown in the figure below.
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It should be noted that the proposed service charge rate increases over the next four years will cover the

costs for environmental and facilities planning and preliminary design. The projected service rates for the 2010

Revised Alternative Compliance Plan as described above were based on preliminary engineering estimates

and will be refined once construction bids are received and all funding sources needed for the full

implementation of the revised Alternative Compliance Plan are better known.

With respect to the differences between the contribution from self-regenerating water softeners as reported in

2008 versus as recently reported in the May 18 2010 letter to the City Council the community should be

commended for approving Measure S the 2008 ballot initiative to discontinue the use of self-regenerating

water softeners and taking out all self-regenerating water softeners as this action saved the Sanitation

District service area over $70 million in facility costs. In November 2008 the Sanitation District reported that

there were approximately 3900 selfregenerating water softeners contributing 30 mg/L of chloride to

treatment plant dischargers. Post Measure-S the contribution from self-regenerating water softeners has

been reduced to about 5 mg/L of chloride to treatment plant dischargers as reported in the May 18 2010

letter to the CityCouncil
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S-8 Isnt it true that the water stored behind Piru Dam and released to the Santa Clara River is the same

imported water stored in Castaic Lake Why isnt this being regulated by the RWQCB

It is true that imported water that is conveyed and stored in Pyramid Lake eventually is conveyed and stored in

--Lake-Piruand -the-Castaic-Lake-Reservoir.However- -there

-is-significant--natur-al-inflow-from-tr-ibutar-iesto-L-ake---Piru
that reduces the chloride levels associated with the imported water flows stored behind the Lake. In

general chloride levels in Piru are lower than Castaic Lake as shown below and are well below 100 mg/L
standard. Water transfers including releases by water agencies from reservoirs are not subject to regulation

under NPDES permits by the RWQCB.

Chloride Levels in Lake Piru and Castaic Reservoir
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S-9 What is the Alternative Compliance Plan What are the salt management facilities Why do farmers

get all the benefits What are the benefits to SCV residents

The Alternative Compliance Plan is a greener watershed-based alternative approach to reduce chloride levels

in the Santa Clara River and underlying groundwater basins as compared to large scale advanced treatment

facilities neededto comply with the original standard. The major elements of the Alternative Compliance Plan

include 1 self-regenerating water softener removals 2 a small-scale advanced treatment plant to remove

salt at the Valencia WRP 3 regulatory relief to expand water recycling 4 salt management facilities to

mitigate and protect groundwater resources from salt build-up and 5 consideration of other facility upgrades

22 DOC 1591456

1676



Received

July 29 2011

commission on

state mandates

Response to Questions Raised at May 25 2010 City ofSanta Clarita Council Meeting

or mitigation measures as -necessary to reduce chloride levels in the river. The RWQCB was willing to

conditionally revise the chloride limits contingent upon the Alternative Compliance Plan project being

undertaken. These relaxed limits provided regulatory relief to reduce the cost of compliance from over $500

million lg meet original standards the Alternative

Cop pursuingimliancePlan
facilities to meet relaxed standards. The Sanit t

onDistrctýs50ursumýnadd tional regulatory

relief through slightly higher limits during drought conditions which would reduce the projected cost of

compliance to $209 million. More details on the Alternative Compliance Plan can be found at our website

wwwlacsd.org

See response to question W-4 related to the purpose of the salt management facilities as it relates to

managing salinity in groundwater and providing ancillarywater supply benefits to Ventura County.

There are significant benefits of the Alternative Compliance Plan to residents of the Santa Clarita Valley.

First the Alternative Compliance Plan is the lowest cost option that complies with the State and Federal

mandate for chloride. Secondly it provides regulatory compliance and cost certainty needed for future

economic development in the Santa Clarita Valley. Thirdly it provides substantial regulatory relief to ensure

the expansion of recycled water projects throughout the Santa Clarita Valley without which these recycled

water projects would be required to comply with 100 mg/L making it cost prohibitive as a supplemental water

resource for the Santa Clarita Valley water supply portfolio. Fourth in accordance with a RWQCB finding the

Alternative Compliance Plan could be deemed a salinity management plan for the watershed as required by

the SWRCB since it would provide for 1 watershed-wide monitoring 2 determination of all sources

loading fate and transport of salts 3 salt management measures and implementation 4 an

antidegradation analysis and 5 water recycling goals and objectives.

S-10 The Sanitation District told us that if we get all the softeners out we would solve the problem Why do

we still have to pay for costly treatment plant upgrades

Some of the Sanitation Districts ratepayers have indicated that they were under the belief that the removal of

automatic water softeners from the community through Measure S would be allow the Sanitation District to

achieve compliance with the chloride standards.

The impact of self-regenerating water softeners was evaluated and it was determined that approximately one

third of the overall chloride loading in the treated wastewater could be eliminated through the removal of these

units reducing rate increases tied to wastewater treatment. Santa Clarita Valley residents who have removed

their self-regenerating water softeners and passed Measure S the 2008 ballot initiative requiring the removal

of all Automatic Water Softeners in the community must be commended for their role in keeping rate as low

as possible saving over $70 million in project facility costs. Although the self-regenerating water softeners

ban made major strides in lowering chloride levels in the treatment plant discharge it was not sufficient to

bring the plants into full compliance. Full compliance without the need for advanced treatment would have

required significantly higher chloride limits during drought conditions which the Sanitation District fought so

hard to get but that the RWQCB was not willing to grant.

Because users in the Santa Clarita Valley still contribute a significaht amount of chloride to the treated

wastewater effluent through everyday activities such as doing dishes washing clothes and taking showers in

order to comply with the standard the community must reduce a portion of the chloride in the treated

wastewater originating from its use of the water. The Alternative Compliance Plan the compromise solution
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developed collaboratively by the Sanitation District RWQCB and Santa Clara River stakeholders in Los

Angeles and Ventura County is the most cost effective way complying with the chloride standards. The

estimated cost of the Alternative Compliance Plan is approximately $250 million however the cost to comply

with the standards originally developed by the RWQCB would have been in excess of $500 million even with

-__r_emoval_o.f_automatic_.water_softener.s__

S-11 Wont the peripheral canal fix the chloride problem Why not wait for this to be constructed in 15-20

years so that community doesnt have to pay for treatment that will be no longer needed when the

peripheral canal is finished.

See response to question M-8

S-12 How is brine from the small-scale advanced treatment plant going to be disposed What are the

requirements for deep well injection and how is this regulated

The proposed method to dispose of brine from small-scale advanced treatment is through deep well injection

in local abandoned oil formations and/or subsurface areas. Deep well injection to dispose of brine is an

environmentally and technically sound waste disposal method. The suitability of this technology for a specific

location depends on the presence of geologic formations which have the natural capability to store and

confine the wastes. Historically deep well injection has been widely used in the Santa Clarita Valley for the

disposal of waste brine generated during oil production which is of worse quality than the brine produced by

reverse osmosis treatment of recycled water.

The US EPAs Underground Injection Control Program has developed minimum federal requirements for

injection practices that protect public health by preventing injection wells from contaminating underground

sources of drinking water. The US EPA has developed several different types orclasses of injection wells.

Disposal of waste brine from oil field operations requires a Class II injection well and is regulated by the

California Division of Oil Gas and Geothermal Resources. The disposal of brine waste from reverse osmosis

treatment would require permitting as a Class I injection well and would require a permit from the US EPA.

Class I wells allow injection of reverse osmosis brine wastes into deep isolated formations below the

lowermost underground sources of drinking water and separated by impermeable layers.

An extensive evaluation of brine disposal options will be conducted as part of the facilities planning. The

potential environmental impacts will be described in an associated Environmental Impact Report and if any

potentially significant impacts are identified mitigation measures would be implemented.
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Speaker-1 What is the basis of the standard to protect agriculture. The LRE indicates there is

not enough evidence to propose an absolute chloride threshold.

The Agricultural Chloride Threshold Study identified a conservative protective range of 100 -

117milligrams_per__liter_ of_chlor-ide. This-pr-otective--r-ange-was-affirmed-by-an tndependent

Technical Advisor Panel TAP comprised of local experts and academia indicating the 117

milligrams per liter mg/L number came from a study characterized as the most rigorous

effort in developing irrigation water guidelines in crops. These experts also found that water

quality that does not impact avocados is not likely to impact strawberry or nursery crops.

In 2006 the Los Angeles Regional Water Quality Control Board RWQCB found that the

Completion of the first Special Study the Literature Review and Evaluation LRE provided

a scientifically defensible baseline to support a Water Quality Objective WQO that is

protective of agricultural supply beneficial use. The LRE established a chloride guideline

concentration of 100-117 milligrams per liter. The chloride guideline concentration

established by the LRE may be further refined through extended agricultural studies which

may take decades to complete. For more information see question M-7 in the document

Response to Questions Raised at the May 25 2010 City of Santa Clarita Council Meeting

available on the Sanitation Districts website.

The studies also looked at what extended agricultural studies could be done to further

assess the protective range. It was determined that site-specific field studies were not

appropriate to pursue since they would have taken years to implement would have cost

millions of dollars and might have had inconclusive results due to confounding factors that

could not be controlled in the field.

What is the make up of the Technical Advisors Panel

The Technical Advisory Panel TAP members were nominated by the TMDL Technical

Working Group TWG which included stakeholders in Los Angeles and Ventura County

and were approved by the Regional Board. A list of each TAP member including a summary

of their qualifications is provided in question S-6 of the document Response to Questions

Raised at the May 25 2010 City of Santa Clarita Council Meeting available on the Sanitation

Districts website.

Speaker-2 Can we look at trying to recycle more of the water

The Alternative Compliance Plan provides for the implementation of Castaic Lake Water

Agencys recycled water master plan to use 17000 acre feet approximately half of the water

produced at the treatment plants. Recycling of all the treatment plant effluent produced by

the Sanitation District would leave the river substantially drier and could adversely affect the

environmental and social value of the river to the community and would likely not be

permitted by the RWQCB State Water Resources Control Board the California Department

of Fish Game or the U.S. Fish Wildlife Service due to the threatened and endangered

species that may occur in the river or in the adjacent riparian habitat.
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Furtherrecycling 100%0 of the treatment plants effluent is not a viable option because there

is not enough demand for recycled water all of the time particularly during cold and rainy

winter weather. Without significant amounts of seasonal storage. capacity which is

impractical in an urban setting this results in the need to still discharge significant amounts

of water to the river and meet the standard.

Can we follow the example of other cities along the river of not puffing wafer back in

the river to limit our liability

There are several communities along the Santa Clara River that are facing chloride

requirements similar to those faced by the Sanitation District. Please see the document

Response to Questions Raised at the May 25 2010 City of Santa Clarita Council Meeting

available on the Sanitation Districts website for specific information on what these agencies

are doing to comply including source control and changes in discharge.

Several significant differences between these communities and the Sanitation District allow

them more options to comply with their requirements. In general these agencies have

significantly smaller volumes of treated wastewater to manage ranging from 2.5% to 13% of

the volume of the Sanitation Districts treated wastewater which allow them to cease

discharge to the river without substantially affecting flow and habitat in the river. As

described above these options are not available to the Sanitation District due to the

magnitude of our discharges Further many of these communities are pursuing the removal

of automatic water softeners following the example set by the Santa Clarita Valley

community. Because the water supply in some of these areas is primarily local groundwater

with low levels of chloride these actions are expected to allow these communities to comply

with their chloride limits.

Speaker-3 We must determine if in fact avocados and strawberries are bein_p affected.

The RWQCB has the authority to establish water quality standards whether or not an effect

is demonstrated to occur. Both the States Porter-Cologne Act and the Federal Clean Water

Act require that water quality standards be established to protect existing and potential

beneficial uses supported by surface water and/or groundwater resources in the State. As

part of the States Basin Planning process in 1975 the RWQCB established beneficial uses

for the Santa Clara River Watershed which includes the Agricultural AGR beneficial use.

Once these beneficial uses have been designated water quality objectives are required to

protect the entire spectrum of uses that fall under this category.

As indicated in the response to Speaker 1 the Regional Board found that the LRE

established a protective range for chlonde of 100-117 mg/L and that further studies would

have taken years to implement would have cost millions of dollars and might have had

inconclusive results.
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Isnt the obvious solution a new Delta water conveyance project

With respect to fixing the State Water Projects delta conveyance facilities the Sanitation

District has no jurisdiction over the State Water Project. There is no guarantee as to the

timing of the long-proposed peripheral_canaLtoallow_he _Sanitation District-tocomply-with----the
discharge limits and the chloride TMDL schedule.

The Sanitation District is required to comply with the requirements of the chloride TMDL by

2015. Unless there was a guarantee that the long-awaited fix to the State Water Project

would be built in a similar timeframe and would result in compliance it is difficult to see how

the Regional Board would accept it as a compliance alternative. As such the prospect that it.

may be built does not preclude the need for the Sanitation District to comply with the

RWQCBs requirements by May 2015.

Speaker-4 Shouldnt new connections to the wastewater treatment system pay for the Alternative

Compliance Plan since they are the reason we need to import State Water Project

Water

Connection fees are not dedicated for potential treatment upgrade costs only for future

incremental expansion of the existing treatment system to accommodate greater flows.

Existing users must bear the cost of any modification or upgrades not related to building

additional capacity. Any future expansions chloride related or not will be accounted for in

the future connection fee rates.

Notwithstanding new connections over the past 15 years have contributed to the increased

water demand in the Santa Clarita Valley. In response to the increased demand Castaic

Lake Water Agency has had to steadily increase the amount of imported State Water Project

water as a potable water supply source in the Santa Clarita Valley. While chloride levels in

the imported State Water Project water have ranged from 40 mg/L to over 140 mg/L chloride

levels in the local groundwater have also ranged from 40 mg/L to nearly 100 mg/L. Santa

Clarita Valley community use of the water adds approximately 50 mg/L of chloride which

would result in the discharges from the treatment plant exceeding the existing 100 mg/L

standard even without the imported State Project Water.

Why was money borrowed from the CIF Connection Fees and why should we pay it

back

New users of the sewerage system or those existing users who significantly increase their

discharge are required to pay connection fees in order to fund the future expansion of the

system. These fees are placed into a Capital Improvement Fund CIF dedicated for

expansion of the existing system and are withdrawn as necessary to pay forexpansion-relatedfacilities. In order to minimize spikes in the service charge rates money was

borrowed from the CIF to help fund the rehabilitation/repair of existing facilities in the near

term e.g. a sewer under the Santa Clara River that was damaged by a severe winter storm.

Because CIF monies are dedicated for expansion i.e. building more capacity of the existing

system the borrowed funds must be paid back by existing users - out of the operating funds
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- so that the CIF monies are available when needed to accommodate needed expansion

projects.

Speaker-5 The proposed service charge increase is in violation of Proposition13 Proposition

218 and the State Constitution. Why should we pay this tax

Unfortunately the speaker did not elaborate or provide any specifics as to why he believes

the service charge increase to be in violation of existing law. Hence it is difficult to provide a

direct response to those charges since the Sanitation District believes the service charge

program to be in full compliance with the law.

As Proposition 13 primarily deals with property taxes there may be some confusion since

the service charge is collected as a separate line item on the property tax bill. The service

charge rates proposed are not taxes. They are charges for wastewater management

services that the District is authorized to impose under Health and Safety Code Section

5471. Under authority provided in Health and Safety Code section 5473 the Sanitation

District is authorized to collect its fees and charges on the tax rolls. The service charge is

billed on the property tax bill as the most cost-effective means of collection. The County

currently charges us 250 per parcel for this service with a very low rate of delinquency. If

the Sanitation District were to do the billing and collection on its own this cost would be

substantially higher with a significantly higher rate of delinquency. This added cost would all

come back to the existing users in the form of higher service charges. As discussed below

the service charge is based on usage of the sewer system and is not related in any way to

property values i.e. a property tax.

In relation to Proposition 218 Article 13D of the state constitution provides specific guidance

as to the criteria for a fee/charge. Specifically it states that 1 the fee shall not exceed the

cost to provide the service 2 the fee shall not be used for any other purpose 3 the fee

shall not exceed the proportional cost of the service and 4 the fee shall not be imposed

unless the service is used by the property owner. In the case of the DistricYs service charge

the charges are necessary to bring the treatment facilities into compliance with the currently

adopted discharge standards i.e. the cost of service. The charges are not used for any

other purpose and are not diverted to any type of general fund. The charges are

proportioned to each user based on actual usage as measured in terms of flow and strength.

The charges are only imposed on parcels that are connected to the sewer system parcels

not connected e.g. utilizing septic tanks do not get charged. As such the Districts service

charge clearly meets all of the criteria for fees/charges.

Pursuant to Proposition 218 the District is in the process of mailing out individual notices to

every property owner that will be impacted by the proposed increase. The notice includes

information on the amount of the charge the basis for the charge the reason for the charge

and the schedule for the public hearing all in accordance with the law. In fact the notice

goes beyond the requirements of the law by providing information on how parcel owners may

protest and provides a form for doing so. The public hearing is scheduled to be held 45 days

later in Santa Clarita again in accordance with the law.
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Failure to approve the proposed rate increase would impair the Sanitation Districts planned

and budgeted operation and maintenance facilities that provide an essential public service

and could result in the imposition of significant fines possibly greater than the cost of the

project and potentially a much more expensive project than what is currently recommended.

__._------ -- ---

---------------Speaker-6There is a lot of misinformation about the sources of chloride added by the

community

Based on current conditions the breakdown on sources of chloride in treatment plant

discharges is estimated as follows

Sector Chloride Contribution % Contribution

Water Supply

groundwater and imported surface water

80 mg/L 61%

Residential 28 mg/L 22%
Treatment Plant Disinfection 12 mg/L 9%

Commercial Industrial 10 mg/L 8%

Total 130 mg/L 100%

The water supply that comes from local groundwater and imported water stored in Castaic

Lake has chloride levels currently near 80 mg/L. Residents who consume this water for

indoor uses toilets showers dishwashing cooking washing clothes etc. and discharge to

the sewer add about 28 mg/L of chloride or 22% of the total chloride in treatment plant

discharges. Commercial and Industrial sectors that consume this water and then discharge

to the sewer add 10 mg/L of chloride. When wastewater is treated it must be adequately

disinfected with chlorine before discharge to the river which adds another 12 mg/L to the

treatment plant discharges.

In total the municipal use of water i.e. the residential commercial industrial and treatment

plant disinfection contribution adds about 50 mg/L of chloride to the chloride already in the

water supply. On a per sewage unit equal to the discharge from a single family home

basis Residential -and Commercial and Industrial users contribute approximately the same
amount of chloride to wastewater. All users within the Sanitation Districts service area pay a

proportional share of the cost for treatment of the wastewater based on the quantity and

quality of their contribution relative to a single family home.

These fines are aaainst Sanitation District not a_gainst the CifV. What happens if the.

Sanitation District declares bankruptcy

RWQCB fines and penalties can be collected under Water Code section 13328 which

provides that after the time for judicial review of the RWQCBs order imposing fines or

penalties expires the RWQCB may apply to the court for a judgment. The court must enter

a judgment in conformity with the RWQCBs order. Public agencies have a duty to pay

judgments and this duty is enforceable by court order. Local agencies are required to

include in their budgets a provision to provide funds sufficient to pay all judgments.
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While municipalities may under rare circumstances file petitions in bankruptcy under

Chapter 9 itis highly unlikely that the District would be allowed to use bankruptcy as a

means to avoid RWQCB fines. Under Chapter 9 a debtor can obtain a restructuring but not

a discharge from its debts. The policy of the Bankruptcy Act does not generally favor the

discharge of government-imposed restitution fines and. penalties which are classified as

non-dischargeable debts under Chapter 7. In summary filing for bankruptcy will not provide

relief from fines and penalties imposed by the RWQCB.

Speaker-7 Why wasnt the June 2 2010 meeting properly noticed

The June 2 2010 was a properly noticed adjourned meefing of the Sanitation DistricYs Board

of Directors. Public notice for Sanitation Districts Board Meetings is posted at least 72

hours prior to the meeting at the Sanitation Districts office in accordance with the Ralph M.

Brown Act. As an additional courtesy to the public the meeting agenda was also posted on

the Sanitation Districts website www.lacsd.org on Monday May 31 2010. The City of

Santa Clarita was also given the public notice and posted the agenda for the meeting at

Santa Clarita City Hall and on the City website.

The cost to businesses also needs to be addressed.

AIP userswithinthe Sanitation Districts service area pay a proportional share of the cost for

treatment of the wastewater based on the quantity and strength of their contribution relative

to a single family.home. New businesses connecting to the sewer system would also be

required to pay a connection fee based on the type and size of business For a new 1000

square foot restaurant the current connection fee would be $26182 and the service charge

would be $1763 per year under the new proposed rates the connection fee would be

$37895 and the service charge would be $2623 per year in FY 13-14 at the end of the

proposed four-year rate increase period.

There is no information about the chloride levels alonp the length of the Santa Clara

River in the administrative record to detennine the actual sources.

As part of the TMDL Implementation Plan the Regional Board required the.development of a

groundwater/surface water interaction model to determine the interaction between surface

water and groundwater and its linkage to surface water quality and groundwater quality with

respect to chloride. This study was conducted ina public process directed by the Regional

Board which included stakeholders within Los Angeles and Ventura County.

In addition the Sanitation District has conducted extensive monitoring of the Santa Clara

River in Los Angeles County. The United Water Conservation District is the Ventura County

water agency that monitors the surface water and groundwater conditions for the Santa

Clara River Watershed in Ventura County. Chloride levels at key locations along the Santa

Clara River are shown in the figure below.
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Why doesnt the water coming from Piru creek need to be cleaned up if it is the same
water that comes from Castaic Lake i.e imported State WaterProiect water.

It is true that imported State Water Project water that is conveyed and stored in Pyramid

Lake eventually is conveyed and stored in Lake Piru and the Castaic Lake Reservoir.

However there is significant natural inflow from tributaries to Lake Piru that reduces the

chloride levels associated with the imported water flows stored in the Lake. In general

chloride levels in Piru are lower than Castaic Lake as shown below and are well below 100

mg/L standard. Water transfers including releases by water agencies from reservoirs are

not subject to regulation under NPDES permits by the RWQCB.
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Chloride Levels in Lake Piru and Castaic Reservoir

--Castaic Reservoir Chloride
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Speaker-8 Is it true that in the 1960s chloride levels were much higher

The figure below contains the historical chloride levels in the river crossing the Los Angeles

and Ventura County line since the early 1950s. Elevated chloride levels in the river during

the 1950s and 1960s as much as approximately 600 mglL are primanly due to the

discharge of brine waste from oil operations in the Santa Clarita Valley directly to the river

before enactment of the Federal Clean Water Act in the 1972. This practice is no longer

permitted.
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Why doesnt farmer rip out avocados and put back a crop that is not affected by
chloride

As indicated in the response to Speaker 3 as part of the States Basin Planning process in

1975 the RWQCB established beneficial uses for the San
-

ta Clara_River_Watershed-which-----
- -

- includes the--Agricultural AGR beneficial use. Once these beneficial uses have been

designated water quality objectives are required to protect the entire spectrum of uses that

fall under this category. Since salt sensitive crops such as avocado and strawberry are an

existing use the use must be protected under the Clean Water Act.

Speaker-9 How will information be provided to the community

Public notices regarding the proposed sewer service charge rate increase were sent to every

property owner within the Sanitation District service area in accordance with Proposition 218.

These notices provide property owners basic information about the Sanitation District the

regulatory mandates that resulted in the chloride limits the efforts by the Sanitation District to

develop the most cost effective approach to complying with the chloride limit including the

Alternative Compliance Plan and the proposed rate increases for the next four years which

are to support the continued operation of the existing facilities along with the planning and

design work for facilities required to meet the current regulatory requirements provided they

are not revised. The notice also directs people to the Sanitation Districts website for more

detailed information including links to relevant technical studies. Contact information for the

Sanitation District including a toll free telephone number and the information on the process

for protesting the proposed rate increase were also provided.

The public notice will also provide information on dates and times for six planned workshops

to be held at the Santa Clarita City Hall and two Town Council Meetings West Ranch and

Castaic Area. Staff will also be working closely with City of Santa Clarita staff to respond to

requests for additional information from the community.

How can residents protest the proposed service charge rate increase

In accordance with Proposition 218 residents can submit written protest to the proposed

service charge rate increase. Information is provided on the Prop 218 notice that is being

sent to every property owner within the Sanitation District service area. Under the provisions

of Prop. 218 the Sanitation District Board of Directors can take no action on the proposed

rates if written protests are submitted by more than 50% of the owners of the impacted

parcels.

If sufficient protests are not submitted then the Sanitation District Board of Directors at a

public hearing will consider the proposal along with all of the public input.

We voted to get rid of AWS but many people still have them who checks

With the passage of Measure S in 2008 the vast majority of Santa Clarita Valley residents

have complied with the Sanitation Districts ordinance and contacted the Sanitation District to
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have their automatic water softeners removed. As of June 2010 the Sanitation District has

removed approximately 6900 automatic water softeners from service. Based on recent

sampling of the wastewater entering the treatment plant the Sanitation District estimates

several hundred automatic water softeners remain in service in the community

The Sanitation District will continue to work cooperatively with residents who are still

voluntarily complying with the ordinance to remove their water softeners with more than 150

applications for rebates still being processed ln addition the Sanitation Distdct has worked

with local retailers asking them to voluntarily remove from their shelves the salt tablets that

are primarily used in automatic water softeners. If necessary the. next phase of the

Sanitation Districts program will involve additional sampling and site inspections as well as

possible administrative enforcement actions. The Sanitation District believes that the

majority of residents will continue to voluntarily comply with the ordinance saving the

ratepayers the costs of additional enforcement.

Speaker-10 What are the impacts to public schools

Please see response to question Board-3 below.

Speake.r-11 Why cant we clean up the source water before it poes to residenfs in the Santa Clarifa

Valley

The Sanitation District has not conducted a formal cost estimate of treating all of the State

Water Project water as an altemative to large scale advanced treatment of wastewater

because it is believed this altemative would be significantly more expensive. Treating the

water supply was thought to be a more expensive option because only a fraction of the

imported water is used for indoor residential industrial and commercial use which ends up in

the local sewer system the larger portion of the potable water supply is used for outdoor

irrigation which does not reach the sewer system. In 2008 Castaic Lake Water Agency

reported the potable water supply consisted of approximately 42000 AFY of SWP water and

34000 AFY of local groundwater or 76000 AFY of water supply for potable uses. In

comparison the Sanitation District discharged approximately 20 MGD. or 23000 AF of

recycled water to the Santa Clara River in 2008 representing about 1/3 of the potable water

supply utilized in the Santa Clarita Valley. Removing chlorides from the source water would

increase the volume of water to be treated three times over the current proposal.

In addition approximately 11000 AFY 10 MGD of the potable water treated would be

wasted in the form of the brine generated by the reverse osmosis treatment process. In

order to make up the water supply lost additional water resources would need to be

developed to meet the full water demand of the Santa Clarita Valley Hence both on acost-basisand a water resource basis an upstream desalination plant to treat the State Water

Project water is not a feasible alternative for compliance with the TMDL.
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Board-I Are we currently meeting the standard Why cant we pursue drought relief

Neither the treatment plant discharges nor chloride in the river meet the 100 mg/L standard

which is current standard for chloride. The revised standards for chloride approved by the

RWQCB in December 2008 will only be in effect
-if theSanitation_District_implements--the-_

-- Alter-native-Compliance-Pla-n.-Whenýcomp_armg more recent water quality conditions to the

revised standards the treatment plant discharges are achieving the revised 150 mg/L

standard and the river has generally met revised 117 mg/L standard over the last few

months. Compliance with the 117 mg/L river objective during drier periods will require some

desalinated water from the proposed advanced treatment plant upgrade proposed in the

Alternative Compliance Plan. The revised standards include drought relief in the form of

higher chloride standards 130 mg/L for the river during critically dry conditions defined in

the TMDL as when the imported State Water Project water is equal to or greater than 80

mg/L.

The Sanitation District is seeking additional relief during these critically dry periods to raise

the 130 mg/L river limit during drought to 150 mg/L which would avoid the need to purchase

supplemental water for the river to mitigate high chloride levels in drought times. This

additional drought relief would reduce costs by an estimated $41 million.

Board-2 Who appoints the Regional Board

The SWRCB consists of five full-time salaried Members each
filling a different specialty

position. Each board member is appointed to a four-year term by the Govemor and

confirmed by the Senate. The mission of the SWRCB is to ensure the highest reasonable

quality for waters of the State while allocating those Waters to achieve the optimum balance

of beneficial uses.

There are nine Regional Water Quality Control Boards RWQCBs. The mission of the

RWQCBs is to develop and enforce water quality objectives and implementation plans that

will best protect the beneficial uses of the States waters recognizing local differences in

climate topography geology and hydrology. Each RWQCB has nine part-time Members also

appointed by the Governor and confirmed by the Senate. RWQCBs develop basin plans for

their hydrologic areas govern requirements/issue waste discharge permits take

enforcement action against violators and monitor water quality.

Overall the RWQCB members must by law be selected to represent the following

categories water supply conservation and production 1 member irrigated agriculture 1

member industrial water use 1 member municipal government 1 member county

government 1 member a responsible nongovernmental organization association with

recreation fish or wildlife 1 member and 3 members not associated with any of the above

categories 2 of whom have special competence in areas related to water quality.
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Board-3 Are any public agencies exempt from fhe connecfion fees and service charge

Specially are public schools and hospitals exempf

Local government-owned parcels that are located within the District Used solely for

governmental as opposed to proprietary functions and not subject to industrial wastewater

treatment surcharges pursuant to the wastewater ordinance are exempt from paying service

charges and connection fees. Public schools governmental administration buildings eg.

CityHall local parks and community centers are typically considered to be local government

parcels and are exempt.

Government owned parcels that are used for a proprietary interest i.e. rental properties or

redeveloped commercial lots or for the benefit of a specific group or single class of people

are not exempt. Hospitals - even publicly operated - are not exempt. Hospitals pay for

sewer service through the Districts surcharge program based on number of beds andlor size

of
facility.
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WASTEWIATER

tFlAtM110N

SiDL10 HIAETE MAMAGLMGi/

June 11 2010

John and Mary Smith

1234 Main Street

Santa Clarita CA 91310

ATTENTION

This notice contains

important information

about a proposed
increase in rates for

wastewater service.

Please read.

NOTICE OF PUBLIC HEARING
SANTA CLARITA VALLEY SANITATION DISTRICT OF LOS ANGELES COUNTY

REGARDING A PROPOSED SEWER SERVICE CHARGE RATE INCREASE
TO THE OWNER OF RECORD OF

Assessors Parcel No. 1234-567-890

1234 Main Street Santa Clarita CA 91310

Notice is hereby given that the Santa Clarita Valley Sanitation District will conduct a public hearing on July 27
2010 at 630 p.m. in the Santa Clarita City Council Chambers 23920 Valencia Boulevard to consider public input on the

proposed increase in sewer service charge rates.

Important Dates

Information Meetings

Location Date Times

Santa Clarita City Hall June 29 700 pm

West Ranch Town
Council Meeting

July 7 700 pm

Santa Clarita City Hall July 8
100 pm and

700 pm

Santa Clarita City Hall July 14
100 pm and

700 pm

Santa Clarita City Hall July 19 700 pm

Castaic Area Town
Council Meeting

July 21 700 pm

Public Hearing

Location Date Time

Santa Clarita City Hall July 27 630 pm

SANTA CLARITA VALLEY SANITATION DISTRICT

1955 Workman Mill Road P.O. Box 4000 Whittier CA 90607-4000

Telephone 800 388-4602

www.lacsd.org

Protest Procedure

How To Protest The Proposed Rates

Under Proposition 218 the owner of record for a

parcelthatis subjectto the proposed increase can

submit a written protest against the proposed rate

increases to the District at or before the time set for

the public hearin-. If a majority of affected

property owners submit written protests the

proposed rate increases will not go into effect.

The written protest must identify the parcels in

which the party signing the protest has an interest.

The best means of identifying the parcels is by the

Assessors Parcel Number APN shown above. If

the party signing the protest is not shown on the last

equalized assessment roll of Los Angeles County as

the owner of the parcels e.g. if you recently

bought the parcel the protest must contain or be

accompanied by written evidence that such party is

the owner of the parcels.

Using the enclosed envelope and form on page 3
please mail written protests to

Secretary of the Board

Santa Clarita Valley Sanitation District

P.O. Box 4000

Whittier CA 90607
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Basis for the Rates

Current Proposed

FY 2009-10 FY 2010-11 FY 2011-12 FY 2012-13 FY 2013-14

Existing Facilities
$16.58 / month $18.50 / month $19.17 / month $19.83 / month $20.50 / month

$199 / year $222 / year $230 /year $238 /year $246 /year

Chloride - Related $0 / month $0 / month $1.33 / month $2.75 / month $4.17 / month

Efforts $0 / year $0 / year $16 /year $33 /year $50 /year

Tota1 Rate
$16.58 / month $18.50 / month $20.50 / month $22.58 / month $24.67 % iiionth

$199 / year $222 / year $246 /year $271 /year $296 /year

Rate per sewage unit equivalent to the discharge from one single family home.

Total Charge for Your Parcel

Current Proposed

FY 2009-10 FY 2010-.11 FY 2011-12 FY 2012-13 FY 2013-14

r

Xhrge
$1658 / month

$199 / year

$18.50 / month

$222 / year

$20.50 / month

$246 /year

$22.58 / month

$271 /year

$24.67 / month

$296 /year

The District offers a sewer service charge rebate program for parcels that have low water usage. Details of this

program including claim forms are available on the Districts website wwwaacsd.org.

Background Information

This notice is about a proposal to increase your wastewater service charge over the next four years as shown above.

Santa Clarita Valley Sanitation District is the public agency responsible for managing the wastewater that is generated

on your parcel.

Approximately half of the proposed increase is for the continued operation of the existing treatment facilities. The.

other half is for planning and design efforts related to the facilities that are needed to comply with state-mandated

chloride limits.

Regulatory Issues Chlorides

In 2002 the Regional Water Quality Control Board state regulatory agency adopted a chloride standard that would

have necessitated the construction of large-scale advanced treatment facilities costing over $500 million.

_
ý

The District appealed that decision and in 2004 the Regional Board agreed to allowf additional studies to assess the

correctness of the chloride standard as adopted.

In 2006 the Regional Board halted the studies after the first.studys conclusion supported their position andtook

action to reaffirm the chloride standard as adopted.

In 2008 after lengthy negotiations the Regional Board agreed to relax the standard in exchange for the District

implementing an alternative project that included the removal of water softeners much smaller advanced treatment

facilities and salt management facilities. The estimated cost of this alternative project is $250 million.

In 2008 the community took the initiative to pass Measure S to discontinue the use of self-regenerating water

softeners.

In 2009 the Districts Board of Directors instructed staff to work with the Regional Board with the goal of further

lowering the cost of the project.
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Based upon this direction Districts staff developed a phased approach to the project that would spread the cost of the

project over significantly more years and would provide some additional relief during drought conditions reducing

the total project cost to approximately $209 million if ultimately approved by the Regional Board.

Recommendation-- ------ -_-- _ _ _ _---
After opposing the strict standards for over ten years negotiating with the Regional Board exploring all technical

alternatives and considering potential large fines and penalties for non-compliance the Sanitation District staff is

recommending the proposed increases as the lowest cost of all viable options that will allow for compliance with the

adopted chloride standards.

While the recommendation is for a four-year rate increase that will keep the District on the path to compliance we
will continue to work with the regulators to revise the adopted chloride limits and grant additional regulatory relief

during drought conditions to work with state and federal legislatures for regulatory relief during these tough

economic times and to pursue all state and federal grant funding opportunities.

Please note that the proposed recommendation will only fund the facilities planning and design support work.

Additional service charge rate increases related to compliance with the chloride standards beginning in fiscal year

2014-15 through fiscal year 2022-23 will be necessary if the project is approved and proceeds to construction.

Protest Process

You may file a protest against the proposed rate increase following the procedure outlined on the first page. Pursuant

to Proposition 218 the protest must be submitted in writing and must be received by the District prior to or at the

public hearing on July 27 2010. For your convenience you may submit your protest using the enclosedself-addressed
envelope and the form at the bottom of this page.

Protesting the proposed rates does not negate the Districts responsibility to comply with all legally adopted discharge

standards. Consequently failure to adequately fund the necessary facilities could result in the District and
ultimately you the ratepayer being subject to significant fmes and penalties and potentially a much more expensive

project than what is currently recommended.

More Information / Contact Us

Telephone 800 388 -4602 toll free

Regular Mail P.O. Box 4000

Whittier CA 90607-4000

E-mail rates@lacsd.org

Internet www.lacsd.org

Please include your name address telephone number and Assessors Parcel Number shown just under the title of

this notice with any correspondence to help us promptly and accurately respond. Normal business hours are Monday

through Friday 730 am to 400 pm.

Para informaci6n en espanol por favor de mirar el reverso.

cut here-------------------------------------------------------------------PROTESTFORM

Assessors Parcel No. 1234-567-890

Property Location 1234 Main Street Santa Clarita CA 91310

As the owner of record of the above-identified parcel I hereby officially protest the proposed rate increase.

Owner of Record print name Owner of Record signature

-ý-

Date

1700
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Para Informacion en Espanol

LAcerca de que es este aviso

El Distrito Sanitario Santa Clarita Valley del Condado de Los Angeles propone aumentar la tasa por Cargo de Servicio de

alcantarillado y tratamiento de aguas residuales. Este aviso discute las razones y la cantidad del aumento propuesto.

Ademas se le notifica que se conducira una Audiencia Publica el dia 27 de Julio de12010 a las 630 p.m. en la Camara de

Consejo de la Ciudad de Santa Clarita que se encuentra localizada en la siguiente direccion 23920 Valencia Boulevard

para considerar los aumentos que se proponen. Si usted recibio este aviso los aumentos propuestos de Cargo de Servicio

son aplicables a su propiedad. iFavor de notar que ESTO NO ES UN COBRO iNo mande dinero

LSi usted desea recibir este aviso y mas informaci6n en espafiol por favor llame a los Distritos Sanitarios al telefono

800 388-4602. Tambien usted nos puede visitar en nuestra pagina en la Internet en www.lacsd.orE.
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SANTA CLAR9TA VALLEY SAýýýTATION dýýSTR9CT PROPOSED SEWER
SERVIýý CHARGE RATE INCREASE

__

_
_---- --------The Santa-Clarita ValleySanitation District District is the public agency that takes care of sewage

generated in most of the City of Santa Clarita and some of the adjacent unincorporated county area.

The Districts Board of Directors is being asked to consider a proposal to increase the rates over the

next three years to provide solely for the continued operation and maintenance of existing facilities

and Board-directed activities. Increasingly more restrictive options for the management of biosolids

the solid matter removed from the wastewater have caused operational costs to grow at a pace
faster than that of normal inflation. Upgrades to the existing power distribution system are needed to

replace outdated equipment and to help insure operational reliability at the water reclamation plants

WRPs. Likewise improvements are being made to the existing pumping plant to provide facilities

that will minimize the chances of a spill from the sewer system. Lastly in accordance with the

direction of the Districts Board of Directors the District has initiated activities related to compliance
with Measure S. Board-directed activities to work toward a resolution of the chlorides TMDL issue

include test claim for State reimbursement of unfunded mandates legislative relief efforts

evaluation of the potential use of ultra-violet disinfection technology at the WRPs studies of water

supply options and continued negotiations with State regulators to develop a workable solution for

the Santa Clarita community. None of the proposed rate increase is being budgeted for the

development of facilities to control chloride in the Santa Clara River. Any rate increases that may be

necessary to support a chloride solution will not be proposed until an acceptable plan is developed.

It is important that residents of the City of Santa Clarita and the surrounding communities have a

good understanding of the financial factors necessitating the proposed rate increases. To help answer

questions and provide interested parties with more background there will be a series of information

meetings in the community as well as tours of the Valencia Water Reclamation Plant as shown below.

All of this is to lead up to a public hearing to be held on Thursday April 14 2011 at 600 p.m. at

the Santa Clarita City Hall when the Districts Board of Directors will consider public input before

deciding on whether to enact the proposed rates.

A Proposition 218 notice was mailed to property owners on Friday February 25 2011. For a generic

copy of the Proposition 218 notice which shows the charge for a single family home please click

hýre for Spanish click here.

Information Meetings

Location Date ime s

Castaic Area Town Council Meeting March 16 700 p.m.

Santa Clarita Ci Hall March 23 700 p.m.

Santa Clarita City Hall March 29 100 p.m. and 700 p.m.

Santa Clarita City Hall
pril

4 700 m.

est Ranch Town Council Meeting ril 6 700 p.m.

Public Tour of Valencia Water Reclamation Plant

Location Date ime s

fralencia
WRP March 19

900 a.m. and
11100

a.m.

http//www .lacsd.org/info/industria waste/chlorid
eýýsnta.clarita/proposed_sewer serv.. 7/28/2011
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Due to safety considerations each tour will be limited to 30 people so you must make a reservation

prior to attending. Please RSVP for a tour by telephoneat 562 908-4288 extension 2300 or by

email at nmadiqanCablacsd.orq. If more people than can be accommodated sign up additional tours

will be scheduled. Click here for the tour flyer.

Public Hearing

Location Date ITimes
Clarita City Hall April 14 1600 p.m.

SCVSD Current andProposed Rates per Single Family Home

Proposed

FY 2010-11 FY 2011-12 FY 2012-13 FY 2013-14

$16.58 / $17.92 / $19.25 / $20.58 /

Existing Facilities Only month month month month

$199 ear 215 ear 231/ ear 247/ ear

As shown in the table below even with the proposed rate increases the service charge rate in the

District in the fourth year will be less than what other similar wastewater agencies are currently

charging.

Service Charge Rates Comparison

COMMUNITY
SERVICE CHARGE

/month / ear

Santa Claritaa 2013-14 $ 20.58 $ 247.00

entura current $ 25.00 $ 300.00

Glendale current $ 33.70 $ 404.40

Los An eles current $ 35.24 $ 422.83

Dist. 14b Lancaster 2014-15 $ 39.00 $ 468.00

Dist. 20c Palmdale 2014-15 $ 4458 $ 535.00

Ojai 2010-11 $ 52.07 $ 624.84

Santa Paula current $ 77.21 $ 926.52

Fillmore current $ 82.00 $ 984.00

he Sanitation District also receives $5.69 per month of ad valorem taxes. The County Department of

Public Works charges $3.38 per month of local sewer maintenance.

bIn addition the District also receives $1.80 per month of ad valorem property taxes and the City of

Lancaster charges residents $6.50 per month for local sewer maintenance.

In addition the District also receives $2.14 per month of ad valorem property taxes and the City of

Palmdale charges residents $8.64 per month for local sewer mainteriance.

How To Protest The Proposed Rates

You may file a protest against the proposed rate increase. Pursuant to Proposition 218 the protest

must be submitted in writing and must be received by the District prior to or at the public

hearing on April 14 2011.

Protesting the proposed rates does not negate the Districts responsibility to comply with all legally

adopted discharge standards. ConsequentJy failure to adequately fund the necessary facilities Could

result in the District and ultimately you the ratepayer being subject to significant fines and

http//www.lacsd.org/info/industrial
waste/chloiy0iý

santa clarita/proposed sewer serv... 7/28/2011
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penalties.

FOR MORE INFORMATION PLEASE CONTACT THE SANITATION DISTRICTS FINANCIAL
MANAGEMENT DEPARTMENT AT 1-888-808-1118 OR 562 908-4871 OR AT
RATES@LACSD.ORG.
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SANITATION DISTRICTS OF Los ANGELES COUNTY

1955 Workman Mill Road P.O. Box 4000 Whittier CA 90607-4000

Telephone 888 808-1118

or 562 908-4871

NOTICE OF PUBLIC HEARING
SANTA CLARITA VALLEY SANITATION DISTRICT OF LOS ANGELES COUNTY

REGARDING A PROPOSED SEWER SERVICE CHARGE RATE INCREASE
TO THE--OWNER OF RECORD-OF

Assessors Parcel No. 1234567890

12345 CALYPSO LN SANTA CLARITA CA 91351

You are receiving this official notice because the sewage generated on your property is discharged to the local sewer

system for treatment and disposal by the Santa Clarita Valley Sanitation District. The District is responsible for properly

treating
and managing the wastewater generated in most of the City of Santa Clarita and some of the adjacent

unincorporated county area. Your wastewater is first collected in the local sewer in front of your property and then

transported by large regional trunk sewers to one of two regional treatment facilities either the Saugus or Valencia Water
Reclamation Plant WRP. These two facilities treat approximately 20 million gallons of wastewater each day. The cost
of operating the regional system is proportioned to each property owner based on the amount and strength of wastewater

discharged from that parcel. The District works closely with members of your community and the surrounding area to

ensure that all of your wastewater is managed in a safe environmentally friendly and cost-effective manner.

Operational costs and capital projects required to maintain the existing level of service show that a service charge rate

increase is needed in the District. Increasingly more restrictive options for the management of biosolids the solid matter

removed from the wastewater have caused operational costs to grow at a pace faster than that of normal inflation.

Upgrades to the existing power distribution system are needed to replace outdated equipment and to help insure

operational reliability at the WRPs. Likewise improvements are being made to the existing pumping plant to provide
facilities that will minimize the chances of a spill from the sewer system. Lastly in accordance with the direction of the
Districts Board of Directors the District has initiated activities related to compliance with Measure S. Accordingly the

District is proposing three years of sewerage service charge rate increases solely for the continued operation and
maintenance of the sewers pumping plants and water reclamation plants in the most cost-efficient means available.

None of this increase will fund development of facilities to control chlorides in the Santa Clara River. While
District staff will continue to work with the regulators pursuant to Board Direction to resolve the chloride issue in the

most cost-effective and reasonable manner possible no rate increase to support chloride-related facilities will be proposed
until an acceptable plan is developed.

The cost of operating and maintaining the Districts facilities and repayirlg the internal loans must be borne by existing
users of the system. All property owners pay for use of the wastewater system based on the amount and strength of

wastewater discharged. The current service charge rate is $1658 per month $19900 per year per sewage unit a sewage
unit is equal to the average discharge from a single-family home. In order to adequately plan and budget for the
Districts annual financial obligations theservice charge rate will need to increase over the next three years. The
recommended increase is $1.33 per month $16.00 per year per sewage unit each year for three years. As shown in the

table below even with the proposed rate increases the service charge rate in the District will still be considerably less

than what other similar wastewaterlagencies are currently charging. It should be noted that in an effort to smooth rate

increases in the near tenn to adjustto the full cost of service the District has borrowed internally from restricted funds
that were collected from new users of the sewerage system to pay for future expansions with additional borrowing

projected for next fiscal year. While this internal borrowing will allow the District meet budgetary expenditures in the

near term the borrowed funds will ultimately have to be paid back.

Service Charge Rate Comparison
For comparable communities

Communit
Service Charge

y
$ per month $ per year

Santa Clarita Valleya 20.58 247.00

Ventura
b

25.00 300.00

Dist. 14 Lancasterc 30.00 360.00

Dist. 20 Palmdale 31.75 381.00

Glendale
b

33.70 404.40

City of Los Angeles 35.24 422.83

Ojaib 52.07 624.84

Santa Paula
b

77.21 926.52

Fillmore 82.00 984.00

Fiscal year 2013-14. District also receives $5.69 per month of ad

valorem taxes. The County Department ofPublic Works charges

$3.38 per month for local sewer maintenance.

Fiscal year 2010-11.

Fiscal year 2010-11. District also receives $1.80 per month ofad

valorem taxes. The City of Lancaster charges $6.50 per month for

local sewer maintenance.

Fiscal year 2010-11. District also receives $2.14 per
month ofad

valorem taxes. The City of Palmdale charges $8.64
per month for

local sewer maintenance.

You are currently paying $16.58 per month $199.00 per year for

the wastewater you discharge from your property. If the proposed

rate increase is approved your charges in fiscal years 2011-12
2012-13 and 2013-14 will be $17.92 per month $215.00 per
year $19.25 per month $231.00 per year and $20.58 per
month $247.00 per year respectively

The Districts Board of Directors the mayor of Santa Clarita a

second member of the Santa Clarita City Council and the

chairperson of the County Board of Supervisors will hold a

public hearing on April 14 2011 to consider public input on the

proposed sewer service charge rates. The hearing will be held at

600 p.m. in the Santa Clarita City Council Chambers 23920
Valencia Boulevard Santa Clarita. Written comments may also

be submitted through the mail to the District at P.O. Box 4000
Whittier CA 90607-4000 and must be received prior to the

hearing. You may also call Districts staff at 888 808-1118 or

562 908-4871 with questions and comments.

Additionally in order to provide you with more information and

to answer questions you may have information meetings will be

held in the Santa Clarita City Hall on March 23 7 pm March 29

1 pm and 7 pm and April 4 7 pm. Presentations will also be

made at the Castaic Area Town Council Meeting March 16 and

the West Ranch Town Council meeting April 6. Lastly walking

tours of the Valencia WRP will be held on March 19 9 am and

11 am. Please see the reverse side of this notice for more details

on signing up for the tour.

Si usted desea recibir este aviso y mas informaci6n en espaiiol por favor Ilame a los Distritos Sanitarios al telefono

888 808-1118 o al 562 908-4871. Tambien nos puede visitar en nuestra pagina en el Internet www.lacsd.org.
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COUNTY SANITATION DISTRICTS OF

LOS ANGELES COUNTY
P.O. BOX 4000

WHITTIER CA 90607-4000

Proposition 218

Notice Regarding

Proposed Sewer

Service Charges

SMITH JOHN AND MARY
12345 DEARBORN ST

NORTH HILLS CA 91343

We know you probably have questions and weve tried to answer some general ones below But if you have other questions or want

more information you can call us toll free at 888 808-1118 or 562 908-4871 between 730 am and 400 pm Monday through

Friday contact us by e-mail at RATES@Iacsd.org or write to us at P.O. Box 4000 Whittier CA 90607-4000. Please include your

nanie address telephone number and Assessors Parcel Number shown on the reverse side with any correspondence to help us

promptly respond.

QUESTIONS ANSWERS

Will any portion of the proposed rate increase be used for chlorides removal and/or Ventura County facilities

No None of this increase will fund developnient of facilities to control chlorides in the Santa Clara River nor facilities to improve

groundwater in Ventura County. No rate increases to support chloride-related facilities will be proposed until an acceptable plan is

developed.

How can I obtain more information

In addition to directly contacting us you can visit our Internet web site www.lacsd.org which contains general information about the

Sanitation Districts specific infonnation about the service charge program and information about the issues impacting the Santa

Clarita Valley Sanitation Districts revenue programs. Also information meetings will be held on March 23 2011 7 pm March 29

1 and 7 pm and April 4 7 pm in the Santa Clarita City Hall. Information will also be presented at the Castaic Area Town Council

meeting on March 16 and at the West Ranch Town Council meeting on April 6. In addition walking tours of the Valencia Water

Reclamation Plant VWRP will be given on March 19 at 9 am and 11 am. Due to safety considerations each tour will be limited to

30 people so you must make a reservation prior to attending. Please RSVP for a tour by phone at 562 908-4288 extension 2300 or

by email at nmadigan@lacsd.org. If more people than can be accommodated sign up additional tours will be scheduled. Tours will

start at the VWRP at 28185 The Old Road Valencia CA 91355 For non-tour related questions please call 888 808-1118 or

562 908-4871.

What is a service charge How is it calculated

The cost of operating maintaining and upgrading the sewerage system is distributed proportionately among all users of the system

based on their wastewater discharge. The resulting charge after taking all other sources of revenue into consideration is called the

service charge. Although the service charge is a fee for services rendered and not a tax it is collected annually on the property tax bill

as the simplest and most cost effective means of collection. The wastewater discharge for a given parcel is estimated based on the

type and size of the structures Iocated on the parcel. For residential properties use is based on the number of dwelling units e.g
single-family home apartments etc..

For commercial parcels use is primarily based on square footage although other measures may
be used in limited cases e.g. rooms in hotels. Information on the type and size of your property is obtained from the County

Assessors Office and the service charge is calculated based on established rates for that type of property.

I use a septic system. Do I need to pay this charge

No. Parcels that use a septic system are exempt from the Districts service charges. Ifyou are on a septic system and you received this

notice please send the District a completed Claim for Service Charge Refund and proof that your property is on a septic system to the

District at P.O. Box 4000 Whittier CA 906Q7-4000. The claim form is available on our web site www.lacsd.org oryou can call us

amd well mail you a copy. Once we receive your completed form well do the rest to make sure you dont get charged in the future

and to refund any charges youve paid in the past.

My water use is low. Can my service charge be reduced

Single-family homes that have a substantially lower watei consumption rate than an average single-family home may be eligible for a

reduced charge. If your water usage is less than or equal to 123 hcf hundred cubic feet per year 252 gallons per day you may

qualify.
If you believe you qualify please send a completed Claim Form Water Consumption Form for Rebate and copies of your

water bills showing your water consumption in the last completed fiscal year July 1st through June 30th period to the address above.

We will review and notify you of your qualification. Odce you qualify the reduced rate
will

stay in effect until you sell your property.

You may download these forms from the Districts Internet web site www.lacsd.org or you may contact the District and we will mail

you a copy.

Do existing users of the system subsidize new users

No. New users as well as users who significantly increase their use of the system pay a one time fee called the connection fee.

These monies are used to pay for the expansion of facilities needed to treat the new wastewater. Once they are connected to the

sewerage system the new users will begin to pay the annual service charge.

What have you done to control the costs that impact the service charge

The District continues to strive for cost-efficient operation and maintenance of the sewerage system. Through a joint agreement with

the other sanitation districts in Los Angeles County that provides a single administrative and management staff the District only pays

a fraction of the administrative costs it would otherwise encounter with a staff dedicated exclusively to the District affairs. When cash

flow projections indicate a financial need for large project development and funding the District will continue to pursue low-interest

loans from the State and/or sell bonds in order to spread the project cost over a greater number of years.

gAcerca de que es este aviso

El Distrito Sanitario Santa Clarita Valley del Condado de Los Angeles propone aumentar Ia tasa de Cargo al Servicio de alcantarillado

y tratamiento de aguas residuales. Este aviso discute las razones y la cantidad del auinento propuesto. Ademas se le notifica que se

conduciran Audiencias Publica el 14 de Abril del 2011 a Ia 600 pm en Ia Camara de Consejo de Ia Ciudad de Santa Clarita que se

encuentra localizada en Ia siguiente direcci6n 23920 Valencia Boulevard para considerar los aumentos que se proponen. Si usted

recibi6 este aviso los aumentos propuestos de Cargo de Servicio son aplicables a su propiedad. IFavor de notar que ESTO NO ES

UN COBRO jNo mande dinero
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ýýP4TA CL.ARITA. ti/Ai.LEYSA1ý6iTATlOIýJ DISTRlCT
PRO6ýýýýý SEVVER SERVICE CHARGE RATE INCREASE

Frequently Asked Questions.

What is a Sanitation District

What services does theSanitation-_District.pr.ovide--------What
is a service charge How is it calculated

My water use is low. Can my service charge be reduced

I use a septic system. Do I need to pay a service charge
Do existing users of the system subsidize new users

What have you done to control the costs that impact the service charge
What is the Proposition 218 process

What will the proposed Service Charge Increase pay for

Is outside funding available to reduce the cost to the community
How can we protest the proposed rate increase

What is the cost to businesses

Are any public agencies exempt from the connections fees and service charge

Why do we need to remove chloride from the Santa Clara River

Who is the Los Angeles Regional Water Quality Control Board

How can the Los Angeles Regional Water Quality Control Board require us to remove chloride

What is the State standard for chloride for the Santa Clara River

What is the scientific basis for the chloride Standard

Where can I get more information on the studies supporting the chloride Standard

What are the sources of chloride in the treatment plant discharges

What are the chloride levels in the imported water

What are other communities along the Santa Clara.River doing

What is the Alternative Compliance Plan

Didnt removing Automatic Water Softeners through Measure S solve the problem

Wont the new Delta water conveyance project solve the problem

Can we try to recycle more of the water

Why cant we clean the source water before it goes to residents

When can the Los Angeles Regional Water Quality Control Board impose fines

What is a Sanitation District

A Sanitation District is a special district charged with the responsibility of collecting treating and

disposing of wastewater sewage and industrial waste. It is a public agency separate from county

or city government established under the State Health and Safety Code to provide sewerage
service to a specific geographic area.

What services does the Sanitation District provide

The sewage generated on your property is collected in local sewers. These local collector sewers

then discharge the sewage into trunk sewers owned by the Sanitation District which in turn convey
it to wastewater treatment facilities. At the wastewater treatment facilities owned and operated by

the Sanitation District the sewage is treated to a level by which the water can be discharged to

receiving waters i.e. the Santa Clara River.
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SANTA CLARITA VALLEY SANITATION DISTRICT
PROPOSED SEWER SERVICE CHARGE RATE INCREASE

What is a service charge How is it calculated

The cost of operating maintaining and upgrading the sewerage system is distributed.

proportionately among all users of the system based on their wastewater discharge. The resulting

charge after taking all other sources of revenue into consideration is called the service charge.

Although the service charge is a fee for services rendered and not a tax it is collected annually on

the property tax bill as the simplest and most cost effective means of collection. The wastewater

discharge for a given parcel is estimated based on the type and size of the structures located on

the parcel. For residential properties use is based on the number of dwelling units e.g.single-familyhome apartments etc.. For commercial parcels use is primarily based on square footage

although other measures may be used in limited cases e.g. rooms in hotels. Information on the

type and size of your property is obtained from the County Assessors Office and the service

charge is calculated based on established rates for that type of property.

My water use is low. Can my service charge be reduced

The District offers a rebate program on the sewer service charge forparcels that have low water

usage. Details of this program including claim forms are available by clicking here.

I use a septic system. Do I need to pay a service charge

No. Parcels that use a septic system are exempt from the Districts service charges. If you are on

a septic system and you received this notice please send the District a completed Claim for

Service Charge Refund and proof that your property is on septic system. Once we receive your

completed form well do the rest to make sure you dont get charged in the future and to refund

any charges youve paid in the past.

Do existing users of the system subsidize new users

No. New users as well as users who significantly increase their use of the system pay a one time

fee called the connection fee. These monies are used to pay for the expansion of facilities needed

to treat the new wastewater. Once they are connected to the sewerage system the new users will

begin to pay the annual service charge.

What have you done to control the costs that impact the service charge

The District continues to striv pe for cost-efficient o eration and maintenance of the sewerage

system. Through a joint agreement with the other sanitation districts in Los Angeles County that

provides a single administrative and management staff the District only pays a fraction of the

administrative costs it would otherwise encounter with a staff dedicated exclusively to the District

affairs. When cash flow projections indicate a financial need for large project development and

funding the District will continue to pursue low-interest loans from the State and/or sell bonds in

order to spread the project cost over a greater number of years. The Sanitation District also has

aggressively pursued outside sources of federal and state funding for such projects to minimize the

financial impact to ratepayers.
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What is the Proposition 218 process

Implementation of rates under Prop. 218 is a multi-step process involving individual noticing a

public hearing and then introduction and adoption of the implementing ordinances. See question

M-4 of the document Response_to Questions-Raised-at the May25 201-0CityofSanfa Clarita
___

_---Council Meeting for detailed information on the process.

What will the proposed Service Charge Increase pay for

Approximately half of the proposed increase is for the continued operation of the existing treatment

facilities. The other half is for planning and design efforts related to the facilities that are needed to

comply with state-mandated chloride limits.

Is outside funding available to reduce the cost to the community

In response the Sanitation District Boards direction in 2009 and in order to minimize the impact of

implementing the Alternative Compliance Plan to the ratepayers the Sanitation District has

aggressively pursued outside sources of federal and state funding. Over the long-term the

Sanitation District estimates that up to $10000000 in state and federal funds would be available

for implementation of the Alternative Compliance Plan by 2020. See question W-1 1 of the

document Response to Questions Raised at the May 25 2010 City of Santa Clarrta Council

Meeting for more detailed information on the status of the Sanitation Districts efforts to procure

state and federal funding.

How can we protest the proposed rate increase

In accordance with Proposition 218 residents can submit written protests to the proposed service

charge rate increase. Information is provided on the Prop. 218 notice that has been sent to every

property owner within the Sanitation District service area. Under the provisions of Prop. 218 the

Sanitation District Board of Directors can take no action on the proposed rates if written protests

are submitted by more than 50% of the owners of the impacted parcels.

If sufficient protests are not submitted then the Sanitation District Board of Directors at a public

hearing will consider the proposal along with all of the public input.

What is the cost to businesses

All users within the Sanitation Districts service area pay a proportional share of the cost for

treatment of the wastewater based on the quantity and quality of their contribution relative to a

single family home. New businesses connecting to the sewer system are required to pay a

connection fee based on the type and size square footage of the business. For a new 1000

square foot restaurant the current connection fee would be $26182 and the service charge would

be $1763 per year under the new proposed rates the connection fee would be $37895 and the

service charge would be $2623 per year in FY 13-14 at the end of the proposed four-year rate

increase period.
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Are any public agencies exempt from the connections fees and service charge

Local government owned parcels that are located within the District used solely for governmental

as opposed to proprietary functions and not subject to wastewater treatment surcharges pursuant

to the wastewater ordinance are exempt from paying service charges and connection fees. Public

schools governmental administration buildings e.g. City Hall local parks and community centers

are typically considered to be local government parcels and are exempt.

Government owned parcels that are used for a proprietary interest i.e. rental properties or

redeveloped commercial lots or for the benefit of a specific group or single class of people are not

exempt Hospitals - even publicly operated - are. not exempt. Hospitals pay for sewer service

through the Districts surcharge program based on number of beds andlor size of
facility.

Why do we need to remove chloride from the Santa Clara River

In 1978 the Los Angeles Regional Water Quality ControlBoard RWQCB established a 100.

milligram per liter mg/L standard for chlo.ride for the Santa Clara River to protect the agricultural

supply use and to reflect the background water quality conditions at that time. Subsequently in

1989 discharge permits were adopted for the Saugus and Valencia Water Reclamation Plants

that included discharge limits for chloride at 100 mg/L which were unattainable with the existing

treatment system. In 2002 because the Santa Clara River was not attaining water quality

standards the RWQCB.as required by the Clean Water Act adopted a Total Maximum Daily

Load prescribing a compliance schedule for the Saugus and Valencia Water Reclamation Plants

to achieve a 100 mg/L discharge limit.

Who is the Los Angeles Regional Water Quality Control Board

The Los Angeles Regional Water Quality Control Board RWQCB one of nine RWQCBs within

the state implements the requirements of the Clean Water Act and state law for our local waters.

They do this through issuing discharge permits and implementing Total Maximum Daily Loads for

impaired water bodies. Additional information on the RWQCB is available online at

http//www.waterboards.ca.gov/losangeles.

How can the Los Angeles Regional Water Quality Control Board require us to remove chloride

The Santa Clara River was listed as impaired for chloride so the Los Angeles Regional Water

Quality Control Board in 2002 adopted a Total Maximum Daily Load prescribing a compliance

schedule to achieve 100 mg/L in the river and treatment plant discharges. For more details see

response to question W-1 of the document Response to Questions Raised at the May 25 2010

City of Santa Clarita Council Meeting.

What is the State standard for chloride for the Santa Clara River

The original water quality objective standard for chloride in the Santa Clara River is 100

milligrams per liter mg/L. In December 2008 the Los Angeles Regional Water Quality Control

Board RWQCB was willing to conditionally revise the chloride limits contingent upon the

Alternative Compliance Plan project being undertaken. The conditional revised standards are 150

mg/L at the treatment plant discharges and 117 mg/L at the Los Angeles / Ventura County line.
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The RWQCB also granted conditional drought relief in the form of a more relaxed standard of

130 mg/L at the Los Angeles / Ventura County line during periods of critically dry weather. These

relaxed limits would provide regulatory relief to reduce the cost of compliance from over $500

million for large scale advanced treatment to meet original

standardsto_$250_million-forhe---Alternative
Compliance Plan facilties to meet relaxed standards.

The Sanitation District is seeking additional relief to raise the 130 mg/L river limit during drought to

150 mg/L which would further reduce the cost of complying with the State standards to $209

million.

What is the scientific basis for the chloride Standard

The Agricultural Chloride Threshold Study identified a conservative protective range of 100 -117

milligrams per liter mg/L of chloride. This protective range was affirmed by an independent

Technical Advisor Panel comprised experts in the field indicating the 117 mg/.L number came from

a study characterized as the.most rigorous effort in developing irrigation water guidelines in

crops. These experts also found that water quality that does not impact avocados is not likely to

impact strawberry or nursery crops.

Where can I get more information on the studies supporting the chloride Standard

Additional information on the chloride Total Maximum Daily Load and reports from the special

studies conducted as part of the chloride Total Maximum Daily Load are available on the project

website www.santaclarariver.org.

What are the sources of chloride in the treatment plant discharges

The water supply that comes from local groundwater and imported water stored in Castaic Lake

has chloride levels currently near 80 milligrams per liter mg/L. Residents who consume this water

for indoor uses toilets showers dishwashing cooking washing clothes remaining automatic

water softeners etc. and discharge to the sewer add about 28 mg/L of chloride or 22% of the total

chloride in treatment plant discharges. Commercial and Industrial sectors who consume this water

and then discharge to the sewer add 10 mg/I of chloride. When wastewater is treated it must be

adequately disinfected with chlorine before discharge to the river which adds another 12 mg/L to

the treatment plant discharges.

Sector Chloride Contribution % Contribution

Water Supply

groundwater and imported surface water

80 mg/L 61%

Residential 28 mg/L 22%

Treatment Plant Disinfection 12 mg/L 9%
Commercial Industrial 10 mg/L 8%

Total 130 mg/L 100%

In total the municipal use of water i.e. the residential commercial industrial and treatment plant

disinfection contribution adds 50 mg/L of chloride to the chloride already in the water supply. On a

per sewage unit equal to the discharge from a single family home basis Residential and
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Commercial and Industrial users contribute approximately the same amount of chloride to

wastewater. All users within the Sanitation Districts service area pay a proportiona4share of the

cost for treatment of the wastewater based on the quantity and quality of their contribution relative

to a single family home.

What are the chloride levels in the imported water

Chloride levels in water coming from the State Water Project vary depending on hydrological

conditions in Northern California and have historically fluctuated from 50 milligrams per liter mglL
to over 100 mg/L and during extreme drought have gone over 140 mglL. Castaic Lake Water

Agency provides treatment of the state water adding a small amount of chloride about 2-3 mg/L

before it is delivered to local water purveyors users.

While chloride levels in the imported water brought into the Santa Clarita Valley do contribute to the

salinity problems imported water would actually meet the chloride standards for4scharge to the

river except in periods of severe drought. Approximately 40% of the chloride in treatment plant

discharges is added by the Santa Clarita Valley community through municipal uses. The

ratepayers of the Santa Clarita Valley have taken great steps to reduce their chloride burden by

removing automatic water softeners. Further reductions through source control are likely not

practical and therefore additional treatment to remove the chloride added by municipal uses is

necessary. Under federal law the Santa Clarita Valley ratepayers must pay to reduce a portion of

the chloride in treatment plant discharges originating from their use of the water.

What are other communities along the Santa Clara River doing

See question W-5 of the document Response to Questions Raised at the May 25 2010 City of

Santa Clarita Council Meeting.

What is the Alternative Compliance Plan

The Alternative Compliance Plan is a greener watershed-based alternative approach to reduce

chloride levels in the Santa Clara River and underlying groundwater basins as compared to large

scale advanced treatment facilities needed to comply with the original standard. The major

elements of the Alternative Compliance Plan include 1 self-regenerating water softener

removals 2 a small-scale advanced treatment plant to remove salt at the Valencia Water

Reclamation Plant 3 regulatory relief to expand water recycling 4 salt management facilities to

mitigate and protect groundwater resources from salt build-up and 5 consideration of other

facility upgrades or mitigation measures as necessary to reduce chloride levels in the nver. For

additional information see the document Background Information on Need for Service Charge

Rate Increase and question S-9 of thedocument Response to Questions Raised at the

May 25 2010 City of Santa Clarita Council Meeting.

Didnt removing Automatic Water Softeners through Measure S solve the problem

The impact of self-regenerating water softeners was evaluated and it was determined that

approximately one third of the overall chloride loading in the treated wastewater could be

eliminated through the removal of these units reducing rate increases tied to wastewater
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treatment. Santa Clarita Valley residents who have removed their Automatic Water Softeners and

passed Measure S the 2008 ballot initiative requiring the removal of all Automatic Water Softeners

in the community must be commended for their role in keeping service charge rates as low as

possible saving over $70 million in project facility costs. Although theAutomatic_Water-Softener------__---ban-mademajor-strides inlowering chloride levels in the treatment plant discharge it was not

sufficient to bring the plants into full compliance. Full compliance without the need for advanced

treatment would have required significantly higher chloride limits during drought conditions which

the Sanitation District fought so hard to get but that the Los Angeles Regional Water Quality

Control Board was not willing to grant.

Wont the new Delta water conveyance project solve the problem

With respect to fixing the State Water Projects delta conveyance facilities the Sanitation District

has no jurisdiction over the State Water Project. There is no guarantee as to the timing of thelong-proposedperipheral canal to allow the Sanitation District to comply with the chloride discharge

limits and the chloride Total Maximum Daily Load schedule of 2015. Unless there is a guarantee

that the long-awaited fix to the State Water Project would be built in a similar timeframe and would

result in compliance it is difficult to see how the Los Angeles Regional Water Quality Control Board

RWQCB would accept it as a compliance alternative. As such the mere prospect that it may be

built does not preclude the need for the Sanitation District to comply with the RWQCBs
requirements by May 2015.

Can we try to recycle more of the water

Recycling of all the treatment plant effluent produced by the Sanitation District would leave the river

substantially drier and adversely affect the environmental and social value of the river to the

community and would likely not be permitted by the Los Angeles Regional Water Quality Control

Board State Water Resources Control Board the California Department of Fish Game or the

U.S. Fish Wildlife Service due to the threatened endangered species that may occur in the

river or in the adjacent riparian habitat.

Further recycling 100% of the treatment plants effluent is not a viable option because there is not

enough demand for recycled water all of the time particularly during cold and rainy winter weather

resulting in the need to still discharge significant amounts of water to river and meet the standard.

In fact Castaic Lake Water Agencys regional recycled water master plan identifies demand for

only approximately 50%-of the recycled water to be produced by the Sanitation District with the

distribution system planned to be built over the next 20 years. Currently only 2% of the available

treatment plant discharges are recycled.

Why cant we clean the source water before it goes to residents

Treating the water supply was thought to be a more expensive option because only a fraction of

the imported water is used for indoor residential industrial and commercial use which ends up in

the local sewer system the larger portion of the potable water supply is used for outdoor irrigation

which does not reach to the sewer system. See response to Speaker 11 of the document

Response to Questions from June 2 2010 Board Hearing.
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When can the Los Angeles Regional Water Quality Control Board impose fines

The Los Angeles Regional Water Quality Control Board is authorized to take enforcement action

against the Sanitation District if and when the Sanitation District is in violation of its permit

requirements. The current compliance schedule requires completion of the Alternative Compliance

Plan project by 2015. The permit also requires that the District undertake interim activities

including planning and design commencing in November 2010.
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October 14 2010

Mr. Samuel Unger PE

Executive Officer

California Regional Water Quality Control Board

Los Angeles Region

320 W. 4 Street Suite 200

Los Angeles CA 90013

Dear Mr. Unger

Upper Santa Clara River Chloride TMDL Implementation

The Santa Clarita Valley Sanitation District SCVSD is in receipt of your letter dated

September 29 2010 requesting an update on SCVSDs implementation of the Upper Santa Clara

River Chloride TMDL and also requesting effluent receiving water and groundwater chloride

data for the past 12 months.

With regard to the status of several of the specific tasks for which you requested an

update as you are aware ratepayers in the SCVSD have expressed very strong concerns at many
public meetings about the justification for and the cost of the chloride TMDL compliance

programs proposed by SCVSD staff. In light of the very strong public opposition and the current

deep economic recession the Board of Directors of the SCVSD declined to approve the large

service charge rate increases that were proposed by District staff to implement the compliance

programs in May 2009 and again in July 2010 pending further analysis of an alternative more

cost-effective means of compliance.

We have made significant progress on an internal evaluation of alternative project

components and will soon be ready to brief the SCVSD Board of Directors and to begin

working with your office and stakeholders to develop a solution that will allow us to move
forward to compliance.

The current status of each specified TMDL implementation task identified in your letter

is shown on Attachment 1.

DOC 714753
rr
gý9Fecycted aper
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Mr. Samuel Unger PE -2- October 14 2010

The requested effluent receiving water and groundwater chloride data for the past

12 months with an accompanying analysis are enclosed as Attachment 2.

I hope this satisfactorily addresses your request for an update on Upper Santa Clarita

River Chloride TMDL implementation status. Please contact me directly or have staff contact

Phil Friess at 562-908-4288 extension 2501 or at pfriess alacsd.org if you have any questions.

Very truly yours

IW.. /z ý74ý

SRMPLFtdin

Attachments

cc SCVSD Directors

Stephen R. Maguin
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Upper Santa Clara River Chloride TMDL Compliance Schedule Task Status

Description Task Number Status

Completed and hand delivered

to the Board offices on May 4
2009 see attached transmittal

letter

Chloride TDS and Sulfate 11

Trend Monitoring Plan

Preliminary planning and 15.a 3 Submitted to Regional Board in

feasibility analysis annual Status Report of Activities

dated May 6 2010. Plan.ning for

new TMDL compliance proposal

now underway.

Project Notice of Preparation/

Notice of Intent 15.a 4 Specified tasks - are on hold

pending identification of a more

cost-effective project.

Draft Facilities Plan and

Programmatic Environmental

Impact Report

15.a 5

Public review and comment period 15.a 6
For Draft .Environmenta Impact

Report

Final Facilities Plan and Programmatic 15.a. 7
Environmental Impact Report

Public review and certification of 15.a 8
Fiiial Environmental Impact Report

Notice of Determination and Record 15.a 9
of Decision

Schedule of Planning Tasks and Subtasks 15.b To be updated in nextsemi-annual
progress report
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RECLAMATION

t SOLID WASTE MANAOEMENT COUNTY SANITATION DISTRICTS
OF LOS ANGELES COUNTY

1955 Workman Mill Road Whittier CA 90601-1400

Mailing Address P.O. Box 4998 WhiHier CA 90607-4998

Telephone 562 699-74-11 FAX 562 699-5422

www.lacsd.org

. i ý..ýý. ý_..

Ms. Tracy Egoscue Executive Officer

California Regional Water.QualityControl Board

Los Angeles Region

320 West 4th.Street Suite 200

Los Angeles CA 90013

Dear Ms. Egoscue

STEPHEN R. MAGUIN

Chief Engineer and Generaf Manager

May 4 2009

FileNo.31-370.40.4A
ý ýý

Uý r c
.ý

c
.

- ý.
r..i

ý

__ 1
ýs

Ui

Submittal of Up er Santa Clara River Chloride TMDL Task 11 Report

The Santa Clarita Valley Sanitation District of Los Angeles County Sanitation District submits

the enclosed report Upper Santa Clara River Chloride 7MDL Task 11 Report Surface Water/

Groundwater Monitoring Plan - Santa Clara River Reaches 4b 5 and 6Jn compliance with

requirements of theUpper Santa Clara River Chloride TMDL. Resolution R4-2008-012 adopted on

December 11 2008 requires the Sanitation District to submit a monitoring plan to conduct chloride

TDS and sulfate trend monitoring to the California Regional Water Quality Control Board Los Angeles

Region Regional Board by May 04 2009.

If you have any questions or need further information please feel free to contact the undersigned

at the above listed telephone number extension 2502.

Very truly yours

Stephen R. Maguin

RTFGnm
Enclosure

cc Samuel Unger LARWQCB
Jenny Newman LARWQCB

DOC 1258708

01 Recycled Paper

Ray Tremblay

Assistant Department Head
Technical Services
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Upper Santa Clara River Surface Water and Groundwater Chloride Analysis

2009 - 2010

The Regional Water Quality Control Board - Los Angeles Region has requested a compilation
and analysis of the past 12 months of chloride in effluent receiving water and groundwater data.

Effluent Chloride

The Sanitation District reports monthly chloride levels for the Saugus and Valencia Water

Reclamation Plant WRP final effluent. A significant portion of the chloride in the WRP final

effluent is attributable to chloride levels in the local water supply which is approximately 55%

imported State Water Project SWP water and 45% local groundwater. Chloride data for the

SWP water is provided by Castaic Lake Water Agency and chloride data for local groundwater is

provided by Valencia Water Company Newhall County Water District and Santa Clarita Water

Division. The Sanitation District estimates a combined chloride level for the blended local water

supply based on this information. The following Table 1 and Figure 1 present the WRP final

effluent chloride and estimated local water supply chloride levels for the years 2009 and 2010.

Table 1

SCV Water Supply and WRP Chloride levels 2009-2010

Date Estimated Water

Supply Chloride

mg/L

Valencia WRP
FE Cl

mg1L

Saugus.WRP
FE C1

mg1L

Jan-09 79 143 145

Feb-09 79 151 147

Mar-09 80 134 145

Apr-09 77 144 147

May-09 78 138 144

Jun-09 77 137 140

Jul-09 76 139 141

Aug-09 76 138 138

Sep-09 76 131 131

Oct-09 77 130 131

Nov-09 78 129 128

Dec-09 78 132 132

Jan-10 80 129 132

Feb-10 79 130 141

Mar-10 79 126 129

Apr-10 78 127 131

May-10 77 125 121

Jun-10 77 123 124

Jul-10 76 130 130

Aug-10 76 133 123

Sep-10 74 135 127

Chloride levels in the Saugus and Valencia WRP final effluent have decreased from an average
of 139 mg/L at the Saugus WRP and 137 at the Valencia WRP mg/L in 2009 down to an average
of 129 mg/L at both the Saugus and Valencia WRPs in 2010. During the same period the

estimated water supply chloride remained relatively constant from an annual average of 78 mg/L
in 2009 to an average of 77 mg/L in 2010. Therefore the Sanitation District believes the main
reason for this decrease in final effluent chloride form 2009 to 2010 is the removal of Automatic

Water Softeners from the community pursuant to the 2008 Santa Clarita Valley Chloride

DOC 1706257
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Reduction Ordinance which was approved by voters in the SantaClarita Valley in 2008 and

became effective January 1 2009.

Figure 1

Saugus and Valencia WRP Effluent and SCV Water Supply Chloride
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Receiving Water Chloride

Historically surface water monitoring was conducted at the USGS Station 11108500 Santa Clara

River at L.A.-Ventura Co. Line Blue Cut until approximately 2003 when the gaging station

was discontinued and relocated to the LasBrisas Bridge gaging statiori. Since approximately

2003 UWCD established a new monitoring station and conducts monthly surface water

monitoring in the Santa Clara River at Newhall Crossing. The SCVSD has also conducted

monthly monitoring at its receiving water monitoring station RF located approximately/a mile

downstream of Blue Cut Figure 2.

Chloride levels in the Santa Clara River near the Los Angeles/Ventura County line since 2009

represented by the average of data from the Newhall Crossing and RF monitoring stations are

presented in Table 2 and Figure 3. As shown chloride levels_in surface water near the Los

Angeles - Ventura County line vary seasonally.with higher chloride levels during the summer

periods. Lower chloride levels observed during winter months coincide with increased rainfall

and reduced evapotranspiration during the period andreleases from Castaic Reservoir according

to United Water Conservation District.
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Figure 2

Santa Clara River Receiving Water Monitoring Locations - Ventura County

Hopper Creek 11110500

Pir...._._...._.

. .. ..

u Creek near Piru

STA7E ti.W 128

Piru Creek
LasBrisas Bridge 11109000

SCVSD-RF

Table 2

SCR Receiving Water Chloride near LANentura County Line

Date 2009Santa Clara River

near LANentura County

Line mg/L

Jan-09 121

Feb-09 109

Mar-09 106

Apr-09 114

May-09 125

Jun-09 129

Jul-09 130

Aug-09 127

Sep-09 126

Oct-09 129

Nov-09 121

Dec-09 106

Date 2010 Santa Clara River

near LAIVentura County

Line mg/L

Jan-10 90

Feb-10 108

Mar-10 89

Apr-10 91

May-10 105

Jun-10 121

Jul-10 126

Aug-10 127

Sep-10 130
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Figure 3

Santa Clara River Receiving Water Chloride near LANentura County Line
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Groundwater Chloride

East Piru Basin

There are a limited number of groundwater supply wells used primarily for agricultural supply

located in the easternportion ofthe Piru Subbasin along Reach 4B of the SCR. These wells

extract groundwater from the San Pedro Formation and from the younger river alluvium of the

eastern portion of the Piru Subbasin Figure 4. Groundwater quality data is currently collected

on a semi-annual basis by the UWCD under agreement with the well owner and shown on Table

3 and Figure 5. Although data was requested for only the previous 12 months data over a longer

period of time is.provided due to the limited monitoring data available fromUWCD. As shown

in the figure chloride levels vary between wells with some wells decreasing slightly over the

last 4-5 years V-0036 while others are increasing over a similar period V-0012. It should be

noted that WRP discharge levels over that period have decreased from approximately 195 mg/L

in 2004 to 129 mg/L in 2010.

The Sanitation District has proposed quarterly groundwater monitoring in the East Piru Basin in

the Upper Santa Clara River Chloride TMDL Task 11 Report Surface Water/Groundwater

Sampling and Monitoring Plan submitted to the Regional Board. The Sanitation District will
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implement the plan and begin working on the necessary access agreements with the well owners

upon approval of the plan by the Regional Board.

Figure 4
- - ----- - - ---

East Piru Groundwater Monitoring Locations
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Figure 5

East Piru Groundwater Chloride Data
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Table 3

East Piru Groundwater Chloride Data

Year Average Annual Chloride Levels

V-0012 V-0013 V-0031 V-0036 All Wells

1992 110 110

1993 137 137

1994 120 120

1998 100 96 98

1999 108 103 106

2000 119 119

2001 126 119 124

2002 136 136

2003 143 143

2004 140 146 153 146

2005 148 147 147

2006 142 128 138

2007 117 130 121

2008 143 121 131 134

2009 148 131 144

2010 160 126 143
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Telephone. 562 699-741 1 FAX 562 699-5422

STEPHEN R. MAGUIN
Chief Engineer and Generallvpan-ager _
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November 4 2010

Mr. Samuel Unger Executive Officer

California Regional Water Quality Control Board

Los Angeles Region

320 West 4th Street Suite 200

Los Angeles CA 90013

Dear Mr. Unger

Upper Santa Clara River Chloride TMDL Resolntion No. R4-2008-012

Task 15 Semi-annual Status Report of Planning Activities November 2010

The Santa Clarita Valley Sanitation District of Los Angeles County Sanitation District submits

this report and the attached schedule pursuant to the reporting requirements of Task 15 of the Upper Santa

Clara River Chloride Total Maximum Daily Load TMDL Board Resolution No R4-2008-012 adopted

by the California Regional Water Quality Control Board Los Angeles Region on December 11 2008.

Task 15 of the TMDL Implementation Plan requires the Sanitation District to submit a report of

planning activities and a schedule of related tasks to the Regional Board by May 4 2010 andsemi-annuallythereafter until completion of the Final Facilities Plan and its Environmental Impact Report

EIR. This report satisfies the requirements of Task 15 for the November 4 2010 semi-annual report.

With regard to the status of the specific tasks in the TMDL the Sanitation Districts ratepayers

have expressed very strong concerns at many public meetings about the justification for and the cost of

the chloride TMDL compliance programs proposed by the Sanitation Districts staff. In light of the very

strong public opposition and the current deep economic recession the Board of Directors of the Sanitation

District declined to approve the large service charge rate increases that were proposed by staff to

implement the compliance programs in May 2009 and again in July 2010 pending further analysis of an

alternative more cost-effective means of compliance.

The Sanitation District recently conducted an initial briefing of potential alternative project

components with the Regional Board and will continue with additional meetings and briefings with

stakeholders the Regional Board and the Sanitation Districts Board of Directors to develop a solution

that will allow us to move forward to compliance. The Sanitation District is open to direction from the

Regional Board as to the structure and schedule for this continuing process. The Sanitation District

believes the circumstances described above provide justification to utilize the reopener clause under

Task 16 of the current TMDL implementation plan for the Regional Board to establish a revised TMDL
implementation schedule.
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The current status of each of the reporting requirements is addressed individually below.

Schedule Task 15b

The original project schedule is shown in Attachment 1 and contains the major facilities planning

and CEQA tasks and milestones. As indicated in the Task 15 Semi-annual Status Report

submitted to the Regional Board in May 2010 release of the NOP and subsequent EIR activities

have been postponed as a result of the Sanitation District Boards direction to evaluate an

alternative more cost-effective means of compliance.

A revised planning schedule will be prepared upon reaching agreement on an alternate solution to

the TMDL with the Regional Board and stakeholders and approval from the Sanitation Districts

Board of Directors.

Task 15a i - Lead State/ Federal Agency

The Sanitation District will serve as the state lead agency for CEQA purposes. To date a federal

nexus to trigger an environmental analysis under the National Environmental Policy Act NEPA
has not been identified and is not expected. Thus there is no need for a federal lead agency.

Task 15a ii - Procureinent of Facilities Plan and EIR Consiiltants

On August 19 2008 the Sanitation District released a Request for Proposals for Services

Relating to the Preparation of a Facilities Plan for the Santa Clarita Valley. The Sanitation

District received two proposals on September 22 2008. On November 12 2008 the Sanitation

District awarded a contract for preparation of the Santa Clarita Valley Sanitation District Chloride

TMDL Facilities Plan to a consulting team led by MWH. Notice to Proceed was given on

December 1 2008.

In September 2008 the Sanitation District released a Request for Proposals for Services Relating

to the Preparation of Environmental Documents for the Santa Clarita Valley Sanitation District

Facilities Plan. The Sanitation District received five proposals and interviewed two of the

consulting firms as part of the competitive. selection process. On January 14 2009 the Sanitation

District awarded a contract for preparation of the Santa Clarita Valley Chloride TMDL
Environmental Impact Report to a consulting team led by Environmental Science Associates

ESA. Notice to Proceed was given on January 28 2009.

Task 15a iii - Preliminary Planning and Feasibility Analyses

During the reporting period Sanitation District staff proposed new sewer service charge rate

increases necessary to implement TMDL compliance programs. Due to the very strong public

opposition and the current economic recession the Sanitation District Board declined to approve

the increases pending further analysis of alternative more cost-effective compliance options.

Nevertheless the Sanitation District Board did authorize staff to proceed with a program to

remove the remaining Automatic Water Softeners AWS in the Sanitation Districts service area.

The Sanitation Districts AWS Rebate Program has been very successful in reducing. chloride

levels coming into the Valencia and Saugus Water Reclamation Plants. As of July 2010

approximately 7000 AWS have been removed from the Sanitation Districts service area
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resulting in a cost-effective and significant reduction in the amount of chloride discharged from

the treatment plants to the Santa Clara River a decrease of approximately 50 mglL. The

Sanitation District estimates there are approximately 400-500 AWS remaining in operation in the

_
Sanitation Districts-ser_vicear-ea.-T-he-Sanitation-Dist-rict wi-li-continue-the grogram to removethe

remaining AWS which includes continued sampling ongoing public outreach rebates

household inspections and enforcement as a cost-effective means of compliance with the

chloride TNIDL.

The Sanitation District continues to evaluate additioiial chloride TIvIDL compliance project

alternatives including conversion from chlorination to ultraviolet light IN disinfection and

revised water supply management strategies. As previously noted the Sanitation District staff

will next initiate meetings and briefmgs with stakeholders the Regional Board and the Sanitation

District Board of Directors to develop agreement on a new TMDL compliance program.

Task 15a iv - CEQA Notice of Preparation NOP

As noted above the CEQA process begins with release of a NOP. The original schedule called

for the NOP to be released on August 3 2009. However release of the NOP has been postponed

as a result of the Sanitation District Boards direction to evaluate alternative more cost-effective

means of compliance..

Task 15a v - Draft Facilities Plan and EIR

As noted above the formal CEQA effort has not begun due to the postponement of the NOP.

Task 15a vi - Public Review and Comment Periods

The public review and comment period will begin once the draft Facilities Plan and EIR are

released and will run for at least 45 calendar days. As noted in the schedule discussion a revised

date for the release is not available at this time.

Task 15a vii - Final Facilities Plan and EIR

The Sanitation District will respond to comments from the public comment period and prepare

the Final Facilities Plan and EIR after the public comment period closes.

Task 15a viii - EIR Certification

The Sanitation District will prepare CEQA fmdings a mitigation monitoring and reporting

program and potentially a statement of overriding consideration after completion of the Final

Facilities Plan and EIR. The entire package will be sent to the Sanitation District Board for

approval of the Facilities Plan and its recommended project and certification of the Final EIR.

Task 15a ix - Notice of Determination

Upon certification of the Final EIR the Sanitation District will file a Notice of Determination

with the County Clerk and State Clearinghouse.
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In summarythe Sanitation District is making a good faith effort to advarice the project and meet

compliance deadlines while carrying out the direction of the Sanitation Districts Board to work farther

with the Regional Board to reduce project costs.

If you have any questions regarding this report please contact me at 562 908-4288

extension 2501 or at pfriess@lacsd.org.

Very truly yours

Stephen R. Maguin

PLFlmb

Enclosure

cc Jenny Newman LARWQCB

Philip L. Friess

Department Head

Technical Services
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Upper Santa Clara River Chloride TMDL
Planning Activities for SCVSD Chloride TMDL Facilities Plan EIR - Original Schedule

tD Task Name Fýrly Sfart Eery Finish Duratlon 2 2010- 2011

I 2rid Halt 1at HaH 2 HaH 1 Halt 2nd FI 1 Half 2a11

J OJF IWIA JJ LAISF DJF JJ OJF JJ
1 SCVSD CHLORIDE TMOL PLANNING ACTIVITIES Tw 8119N8 Wed IIT7111 702 daya

2 Conaulqnt Ploaurament Tw 8119A8 W4d 1128/09 118 days

3 FadrSaz Plen RFP Release Tue 811g06 Tue 8119p6 0 days

4 Fadgties Plan Proposals Submitted Mon 961A8 Mon 922p8 0 days 2122
f

3 Far3fies Pfan Awdrd ot Contracl Wed 11/170 Wed 11/12A8 0 days 1112ý
6 FadiliesPlanNoficetoProceel Mon12M/08 Mon12/1d08 0 days 1211

7 CEOA RFP Refease Tue 9IJD108 Tue 9l30108 0 days ý
8 CEa Praposals SubmiOed wed 11n2/08 Wed 11n2l08 0 days ý

112

9 CEa Armrd orContrdct Wed 1/14109 Wed 1/14109 0 days 1P14

CEOA NoBoe b Protaed Wed 1n8109 wed 1n8109 o days 1128

11 Faellifloa P4n and EIR Pntpruatlon Non 12NI08 Fri 12f31110 545 daya

12 A9ernativea AnalysisNevelop Preliminary Recommended Plan Mon 12/1/08 Wed 7/1109 153 days

13
Prepare Dreft Fecilities Plan Thu 72/09 Wed 6210 12 mora

14 PreQare NaBce d Preparation NOP Thu 7109 Mon 8JI09 23 days

5 NOP Souping Meetirgs Tue 8/4J09 Thu 9rA9 23 days

16
Prepare Drefl EIR Fri 9I4109 Wed 62110 194 days

17 Pubic Revew and Comment Pedod 45 calendardays Wed 6//10 Sat 7/17/10 45 edays

18
Prepare fioal Facili8es Plan EIR Mon 7/19/10 Fd 12/31/10 120 days

9 Facilifies Pian Approval and EIR CGItlftptlon Mon 1f3f11 Wed 4127111 83 daya

Prepare Findings MiGgallon Monilofing and ReporBng Program Mon 113l11 Wed 4/27/11 83 days

21

I

Appmval Facilities Plan and Certitly Fnal Egt Wed 4/27/11 Wed 4/27/11 0 days 412

Task ý Milestone Extemal Tasks

ProJect SCVSO. CI TMDL FACILITIES PLAN EIR

Date Thu 5J6l10
Sda Summary ý Eýdemal Milesone

Propreat ProoctSummary ý Deadline

Page 1
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SECTION R

ENNTR.ODUCTO1d AND BACKGRCYTND

The Couiity Sanitation Districts of Los Angeles County CSDLAC provide sewerage

services to the Santa Clarita Valley which is located in the nordiwest poxtion of Los

Angeles County California. CSDLAC owns and operates a regional wastewater

collection treatinent and disposal. system referred to as the Santa Clarita Valley Joint

Sewerage System SCVJSS. The SCVJSS service area consists of the City of Santa

Clarita and a portion of unincorporated Los Angeles County. The SCVJSS is made up of

an interconnected network of more than thirty miles of txnnk sewers one pumping plant

and two interconnected water. reclamation plants WRPs -the Saugus WRP and the

Valencia WRP Present design capacity is 6.5 MGD for Saugus and 12.6 MGD for

Valencia. The Valencia WRP is presently undergoing expansion to 21.6IvIGD and

upgrade for nitrogen removal nitrification/denitrification - NdN using the modified

Ludzack Ettiriger MLE process in coinpletion of Stage 5 of the facility master platti

Stage 6 anticipated for completion in 2015 will expand the WRP design capacity to 27.6

MGD and will result in build-out of the facility to the property boundaries. The Saugus

ATRP site is severely constrained on four acres with no plans for future expansion.

Process schematics for the two facilities are provided in Figure 1-1 and Figure 1-2. Both

WRPs consist of cornminutors pumping grit chambers primary sedimentation flow

equalization activated sludge aeration secondary sedimentation dual-media pressure

filtration and chlorine disinfection with discharge of the final effluent to the Santa Clara

River. All sludges generated are anaerobically digested and dewatered at the Valencia

WRP.

The Santa Clara River SCR is the largest of two remaining river systems in Southern.

California remaining in relatively natural states. Beginn.ing in the San Gabriel iVountains

east of Santa Clarita the SCR flows approximately 84 miles westward to the Pacific

Ocean at the City of Ventura. In the Upper SCR LA County Portion of the SCR water

flow in the stream canyons is considered to be ephemeraland diminishes rapidly after

most rainfall events. The rivei-s surface flow typically occurs during the rainy season or

snowmelt season however portions of the river have surface floýv year round. Natural

rising water reclaimed water from the Saugus and Valencia WRPs agricultural runoff

and other miscellaneous flows contribute to this year round flow. Without effluent from

the Saugus and Valencia WRPs the river would Iikely be ephemeral that is normally

dry in portions of the urban reach flotiving through Santa Clarita and the downstream

.acultural reach. Typically the river is dry except durinc heavy rainfall events

upstream of the Saugus WRP outfall located near the Bouquet Canyon Bridge.

Site locations of the Valencia and Saugtr.s WRPs relative to the Santa Clara River are

provided in Figure I- Reach 3 in Ventura County and Reaches 7 and 8 in Los Angeles

The two plants are interconnected by interceptors that allow a portion of the raw wastewater generated in

the Sau.-us WRP service area to be conveyed for subsequent treatment at the Valencia WRP. In addition

wastewater solids generated at the Saugus WRP are conieyed by trunk. sewer or a waste activated sludge

force main ro the Valencia WRP for treatment.
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County were identified as impaired due to chloride and placed on the 1998 303d List by
the Los Angeles Regional Water Quality Control Board Regional Board. All three

reaches weie listed for chloride and given a nxedium priority ranling for the development

of ebloride waste load allocations WLAs.2 The Regional Board has released final

WLAs for tlýe Santa CIarit-a WRPs rFrhicla are -l QQ mig/L as ara iristanfarzeous iriaximaum

for both the Saugus and Valencia WRPs to protect downstream agricultural beneficial

uses. Water from the Santa Clara River recharges the Piru Fillmore and Santa Paula

Basins and growers in the Santa Clara River watershed primarilyutilize the groundwater

for irrigation of salt sensitive crops such as avocados and strawberries. Two farmers

located just west ot the L.A/Ventara County Line are known to divert surface water for

irrigation purposes

The Valencia and Saugus WRPs do not liave the ability to consistently meet the proposed

total maximum daily load TMDL chloride WLA as an end-of-pipe limit without tlle

addition of demineralization facilities. Wastewater treatment processes are not designed

for the removal of dissolved salts and the chloride levels in the WRP treated effluents can

change significantly over both short and long tenai periods of time due to variability in

the -VvRP influent concentration levels. Short-term influent chloride concentration

variability is believed due to the extensive residential use of water soiteners that results in

as much as a five-fold increase in average influent chloride levels during early rnoFning

hours when these systems automatically regenerate. Long-term variability is dependent

upon weather patterns with drought conditions resulting in higher chloride levels due to

reliance upon imported water supplies. These sources of long-term and short-term

variation lie outside of CSDLACs jurisdiction resulting in the need for demineralization

facilities in order to reliably control the chloride concentration i.e. coiitply with the

proposed ý100 mg/L. WLA in the Valencia and Saugus WRP effluent disLharge to the

Santa Clara River.

2 On December 7 2000 the Regioiial Board approved a revision to the chloride water quality objective for

Reach 3. The objective was revised from 80 to 100 m/L and Reach 3 was found to no longer be impaired

to tize 100 mj/L chloride objective. Consequently Reach 3 was. removed from the 303d list.
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SECTION 2

SALTQUS AND V NCIA C E LEVELS AND FLOWS

The demisieralization capacity needed to achieve the anticipated TMDL waste load

allocations WLA will be a function of the wastewater plant effluent flow rate and the

chloride reductiozi requirement. This section presents existing and projected WRl
ehloride levels and existing and projected flow data for the Valencia and Saugus.WRPs.

The chloride and flow data are evaluated and worst-case chloride and flow conditions are

identified. Thes6 worst-case conditions wi11 form the basis for the sizing of

demineralization faeilities required at each plant to ensure compliance to the chloride

WLA.

CHLtD E LEVELS

An an.ticipated chloride TMDL requirement of 100 mg/L as an instantaneous maximum

at both the Saugus and Vaiencia WRPs is used in this report as th.e basis for sizing

demineralization facilities. In addition to the discharge requirement the demineralization

facility size requirements are a fanction of the worst-case instantaneous effiuent chloride

concentration at each. WRP and the WRP effluent flow. This approach will ensure

compliance with the proposed WLA. A discussion of chloride data related to the

instantaneous effluent chloride TMDL requirement follows.

Ira.stantatzeous Effluent Chloride

Under the anticipated instantaneous effluent chloride TMDL chloride levels observed in

grab samples collected from river and WRP effueii.ts should not exceed 100 mg/L. To
determine the daily variations in chloride concentrations hourly grab samples were

collected from.both the WRP influents and effluents. Figure 2-1 shows infl.uent cliloride

concentration based on hourly grab samples over two 48-hour periods at the Saugus

WTt.P.

6 8-356
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lFigure 2-1 Hourly Influent Chloride at Saugus WRP During Two 48-ý.aur Periods

The figure shows peaks in the influent chloride of up to 550 mg/L occurring at

approximately 530 AM each morning. The observed peaks in chloride concentration are

believed to be due to regeneration brine discharges from water softeners in the service

area. Hourly influent chloride data were not availab.le-for the Valencia WRP but similar

peak concentrations and times are eapected_ The peak chloride concentrations coincide

with low influent WRP flows resulting from diurnal variations that will be discussed in

the next section. The average chloride concentrations based bn the data presented in

Figure 2-1 were 158 mg/L for October 26-28 1999 and 152 mg/L for May 1-3 2000.

These average chloride concentrations are typical for those time periods.

Figure 2-2 shows WRP effluent chloride concentration based on hourly grab samples

over a 24-hour period at both the Valencia and Saugus WR.Ps. The peaks observed in

the effluents are significantly lower than influent values. This attenuation is likely the

result of low WRP flows at the time influznt spikes occur and subsequent dilution within

the process tankage. There may also be some dampening effect from flow equalization

facilities.
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Figure 2-2 Hourly Effluent Chloride irofiie at Saugus and Vaieicia WRPs

Figure 2-2 shows a peak hourly effluent chloride concentration of 256 mg/L at the

Saugus WRP which was 1.6 times higher than the average effluent chloride

concentration of 162 mglL. The Valencia peak hourly effluent chloride of211 mg/L was

1.3 times higher than the average concentration of 163 mg/L.

WRP flows during the hourly effluent sampling periods were typical with 5.7 MGD.
effluent flow on the day of Saugus sampling and 1 I MGD effluent flow on the day-of

Valencia sampling. Both WRPs have off-line equalization of influent fiow but riows are

not diverted to equalization tanlcs when these chloride spilces arrive at the WRPs.3 The

flow equalization capacity at Valencia is 4.4 million gallons and the flow equalization

capacity at Saugus is 1 million gallons.

Flow-weighted 24-Hour Composite Chloride

24-hour flow-weighted composite chloride sainpies are collected from each WRP effluent

on one day each month. The samples are obtained by coilecting efiTuent every fifteen

minutes over six intervais of 4-hour duration each day. The 24-hour flow weighted

composite is obtained by detennining the percent of total flow contributed during each4-hour
period and using these percentages to determine the percentage of the composite

sample contributed from each 4-hour sampiing interval. Thus the 24-hour composite

3 A portion of the primary effluent flow is typically diverted to the flow equalization basin FEB during

peak flow conditions. The diverted flow stored in the FEB is then discharged to secoadary treatment

during low flow periods e.g. in early mormng period of the following day.
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total mass of chloride discharged that day.

Figure 2-3 shows historiaal flow weighted 24-honr .coinposit effluent chloride

concentrations at Saugus and Valencia WRPs covering the time period from

approximately 1970 through 2001

chloride concentration when multiplied by the average daily flow is representative of the

350 -1

300

50

Valencia WRP Effluent 24-hr Composite

Saugtis WRP Effluent 24-hr Composite

f

0ýr1 I 1 11 1 11 1 s 1 1f7 t t

1

Jan-70 Dec-74 Dec-79 Dec-84 Dec-89 Dec-94 Dec-99

Date

Figure 2-3 Historical Flow-Weighted 24-hour Composite Chloride Concentration

Sampled Monthly

Fibre-2-3 shows an overall variability in chloride concentrations at each WRP. The

figure shows a cyclic variation in the chloride concentrations at each WRP with local

minimums in chloride concentration occurringapproximately every 10 to 12 years. This

variability appears to be related to weather patterns as the local minimum in chloride

occw.rin in 1984-1985 corresponds with a local maximum in 5-year movinc average
anhual rainfall presented in Figure 2-4. Likewise increases in chloride from 1984-1989

and 1995-2001 correspond with decteases in annual rainfall over the same time periods.

9 8-359

1755



Received

July 29 2011

commission on

state mandates

Annua112ainfatl - 5per Mov. Avg. AnnualRainixil

s

S

n

Figure 2-4 Annual Rainfall Totals at California Irrigatiori Management
Information System Weather Station I01 Piru California
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Figure 2-5 presents a probability plot of the flow-weighted 24-hour composite chloride

data presented in Figure 2-3.

ý Valencia WRP Effluent 24-hr Composite Sampe
5.iLiLiE 1b tt1 i111r 1i i-it Saapci
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Figare 2-5 Probability Plot of Historical Flow-Weighted 24-hour Composite
Chloride Concentration
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To estimate historical instantaneous rnaximum chloiide concentrations the chloricte

pealdn.g factors based on. Figure 2-2 1.6 for Saugus WRP and 1.3 for Valencia WRP
were applied to the. data of Figure 2-5. These estimated instantaneous chloride...

concentrations are presented in Figure 2-6.

Valencia WRP Instantaneous Maximu-m

11 Saugus WRP Tnstantuieous Maximunz

450
ý

-
- - _ - - - -

400 -

300

350

L 250

9f

200

z

100 mdL
- - - - - -

a 150

1 I

_01 . 1 5 10 20 30 50 70 80 90 95 99 99.9 99.99

Percent

Figure 2-6 Probability Plot of Projected Ynstantaneous Chloride Concentration

50

Figure 2-6 shows that the instantaneous chloride discharge limit of 100 mg/L svould be

exceeded 100 percent of times at Saub s and over 99 percent of times at Valencia based

on the previous 30 years of composite chloride data and the limited peakinc factor data

from 2001. With the 99.9 percentile estimated historical instantaneous chloride levels at

approximately 310 mg/L at both WRPs a 68 percent reduction in instantaneous chloride

peaks would be required to achieve the 100 mgfL instantane.ous discharge limit. The

Valencia data 1paint at appioxunately 450 riiglL was con.sidered an outlier and was not

included in this analysis.

Comparison of Saugus and. Valencia Chloride Concentrations

The historical effluent chloride concentrations presented in Figure 2-3 show that chloride

concentrations in Valencia effluent tended to be hiagher than Saugus effluent. More
recent data collected in year 2001 demonstrate that this is no loncrer the case. Table 2-1

presents average annual 24-hour composite effluent chloride at Saugus and Valencia for

1999 2000 and 2001. The table shows chloride levels were the same at both WRPs
during 2001. This was likely due to a change in plant operations from the use of ferric

chloride to ferric sulfate. The change from fezxle chloride to ferric sulfate occurred in

I 1 8-361
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May 2000 at the Saugus WRP an.d in November 2000 at the Valencia WRP. Since then

sodium hypochlorite has been the only chemical contributing chloride at the two WRPs.

Duri.ug 2001 the incremental chloride contribution from this source was on average 6.5

mglL at Valencia and 5.5 mg/L at Saugus.

Table 2-1 Annaaal AveraVe 24-hour Composite Chloride

Year 1999 Year 2000 Year 2001

Saugus WRP 141 mg/L. 152 mg/L 168 mgiL

Valencia WTt.I 160 mg/L 167 mg/L 168 mg/L

Proj ected Chloride Levels

The CSDLAC recently conducted a chloride source study for the SCVJSS to determine

the current contribution of chloride loads from the industrial conrnercial liquid waste

disposal and residential sources tributary to the Saugus and Valencia WRPs. In the

chloride source study the Districts also estimated future annual chloride concentrations

for the SCVJSS assuming the current rate of increase in chloride loading to the Saugus

and..Valencia WRPs e.g. no prohibition of self-regenerating water softeners. Based on

these projections and assuming a blended water supply chloride concentration of 55

m.g/L i.e. non-drought conditions the Districts estimate the projected future annual

average chloride concentrations. in 2010 2015 and 2050 to be 200 215 and 245 mg/L
respectively.4

Worst-case WRP effluent instantaneous chloride levels were then estimated based on

SCVJSS annual chloride projections for the years 2010 2015 and 2050 under drouaht

conditions assuming that the blended water supply chloride concentration increases to

150 ixi--/L.s The adjustment applied to SCVJSS annual projections to obtain futureworst-caseinstantaneous chloride was derived from variations observed in approximately 30

years of historical 24-hour composite effluent chloride data from each WRP. The

following procedure was used. First the median and 99.9 percentile from the historical

chloride data was calculated for each year from. 1971 to 2001 at both WR1s. A variability

factor was then calculated for each year at each WRP by dividing the 99.9 percentile

chloride by median chloride. The data were sorted by median cliloride concentration for

each WRP and the upper quartile 8 years with the highest median chloride were

selected. The inaximurrt variability factor was detennined for each WRP from the 8

years with highest median chloride and then a combined fiow-weighted variability

factor was calculated based on these maximum factors and the respective plant flows for

the years 2010 2015 and 2050. This variability factor of 1.23 was then applied to

SCVTSS projections resulting in estimates of future 24-hour coziiposite chloride. Finally

Los Angeles County Sanitation Districts Santa elarit Yalley foint Sewerage Systens Chloride Source

Study October 2002
5

During the Iast major drought between 1987 and 1991 the imported water supply chioride concentrations

were measured as high as 150 mg/L.
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the. worst-case instantaneous chloride was estimated from these results by multiplying

them by the hourlyeffluent peaking factors determined from Figure 2-2 13for Valencia

and 1.6 for Saugas.

The SCVJSS projected annual average chloride concentrations assuming drought

conditions for years 2010 2015 and 2050 are presented 7n. Table 2-2 below along with

the estimated worst case instantaneous maxirnum WRP effluent chloride concentrations

calculated as described above.

.

Table 2-2 Proected WRP Effli.ient Chloride Concentrations

Year 2010 Year 2015 Year 2050

SCVJSS-based 24-hour 341 mg/L 359 mg/L 397.zng/L

Composite Estimates

Saugus WRP Worst-case 545 rngL 575 mg/L 634 mg/L
Instantan.eous Max

Valencia WRP Worst-case 443 mg/L 467 mg/L 516 mg/L
Instantaneous Max

Chloride Levels Used in Demineralization Facility Sizing

In order to assure the ability of the Santa Clarita WRPs to meet TMDL chloride discharge

requirements the demineralization facilities at each WRP must be sized to remove

instantaneous chloride concentrations .encountere under worst case conditions. These

worst case chloride conditions would result from a combination of ch.loride increases due

to a drought cycle and increased salt loading from new housing.

This report will use the projected worst-case instantaneous maximum chloride

concentrations from Table 2-2 for the year 2015 as the basis for sizing the

demineralization facilities. These estimates may be high if an extended period of high
annual rainfalls is encountered and if as in the past chloride levels begin to decrease for

anextended period of tirne. Conversely these estirnates maybe low if theimpored ivater

supply chloride concentrations increase due to extended dry conditions cvhich cause poor
salinity conditions in the Bay-Delta region near where the imported ývater originates.

WRP FLOWS

The Saugus and Valencia WRPs will be required to meet the instantaneous maximum
chloride discharge requirement under all flow conditions. If worst-case chloride

conditions can occur at high flow conditions the demineralization facilities must be sized

to treat these flows.

13
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A

Correlations Between Flow and Chloride

Figure 2-7 presents 24-hour flow weighted composite chloride based on montb.ty samples

over the period approximately 1970 through 2001 as a function of daily flow at the----- -

-Valencia WItil. - The figure-shows- tlrere is no correlataon between flow and ohlorid-earcd--thatthe higlaest chloride levels have occurred under high flow conditions at this WRP.
As a result the dminerarization facilities at the Vatencia WRP will have to be sized to

remove the highest levels of chloride under the highest flow conditions.

350
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ý 15t3 p
O
ý2P
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Figure 2-7 Correlation Between Flow and Chloride for Vatencia WRP

Figure 2-8 presents 24-hour flow weighted composite chloride based oii monthly samples

over the period approximately 1970 through 2001 as a function of daily flow at the

Saugus WRP. This figure shows there is no correlation between flow and chloride level

at the Saugus WRP. As a result the deinineralization capacity at the Sauga.s WRP must

also be sized to remove the highest levels of chloride under the highest.flow conditions.
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ý Figure 2-8 Correlation Between Flow and Chloride for Saugus WRP
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Historical Flows

Figure 2-9 presents historical average daily effl.ueriý flows for the Saugus and Valencia

WRPs. These flows correspond to days of monthly composite chloride sampling and

cover the time period from approximateiy 1970 through 2001.

The figure shows a steady increase in effluent flows at the Valencia WRP to near current

influent design capacity of 12.6 MGD. Based on the linear regression through Valencia

historical effluent flow data the flows are increasing at a rate of 0.37 MGD per year. The

Saugus effluent flows have been at or near the design capacity flow of 6.5 MGD since

approximately 1994. It should be no.ted that portions of the flow tributary to the Saugus

WRP can be also diverted to the Valencia WRP for treatinent.
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Figure 2-9 Historical Flows at Saugus and Valencia WRPs

Daily Influent and Effluent Flow Profiles

Figures 2-10 through 2-13 shovr Valencia WRP inftuent flow profiles before

equalization and effluent flow profiles on recent normal and rain days. The iniluent

flow profiles presented in Figures 2-10 and 2-II show a relatively consistent influent

flow from approximately 10 AMto 12 midniglit each day with periods of decreased flow

from midnight to 10 AM. The Valencia WRP effluent flow profiles for normal and rain

days presented in Figures 2-12 and 2-13 show a consistent flow rate with the exception

of low flow conditions from approxiznately 7 AM to 1 I AM. The intermittent decreases

in the effluent flow profiles are caused by the diversion of a portion of the effluent flow

for backwashing the media filters. The peak effluent flows from the Valencia WRP were

the same on both normal and rain days but the average flow was lower on the non-rain

day.

Figures 2-14 through 2-1 7 show Saugus WRP influent flow profile before equalization

and effluent flow profiles on recent normal and rain days. The influent flow profiles

presented in Figures 214 and 2-15 show a znorning peak in influent flow with a period of

decreased flows foliowing. High flow rates are maintained for a greater portion of the

rain day. The Saugus WRP effluent flow profiles for normai and rain days presented in

Figures 2-16 and 2-17 show a relatively consistent flow rate with a period of Iow flow

beginning in the early morning hours. The peak effluent flow from the Saugus WRP was

actuaily higher on the normal day fhan on the rain day.
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Figure 2-16 Saugus WRl Flow Into River Normal Day
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Projected Flows

Projected..2ý.5 Flows. The CSDLAC SCVJSS 2015 Plan usesprojected population

growth
and per capita water consumption to estimate the treatment capacity required at

the Valeiicia and Saugus WRPs through year-2015. 2015 projected flows will be the

basis for sizing the demineralization facilities at Sangus and Valencia WRPs and for the

deep well in.jectiori brine disposal option.

The design capacity of the Valencia WRP is currently 12.6 ivIGD. The WRP is nearing

completion of Stage 5 expansion that will increase capacity to 21.6 MGD and provide

sufficient capacity until the year 2010. Stage 6 expansion is schedul.ed for completion in

2010 and will further increase the capacity of the WRP to 27.6 MGD. Completion of

Stage 6 expansion will provide sufficient capacity through the year 2015.

The design capacity of the Saugus VWRP is 6.5 MGD. There are currently no plans for

increasing the capacity of the Saugus tiVRP.

Ultimate Build-Out Flows. For purposes of compliance analysis on March 7 2002

CSDLAC issued a memorandum with projected ultimate build out flows for WRPs

serving the Santa Clarita Valley. It is estimated these flows will be achieved within

approximately fifty years. Ultimate build out flows will be the basis for sizing and

costing the brine pipeline disposal options.

The ultimate build out flow for the Valencia W.R.P is estimated to be 59 MGD. There are

no plans to increase the capacity of the Saugus WRP which will remain at 6.5 MGD.

The ultimate build out flow memorandum includes an additional 6.9 MGD plant flow

frorn the proposed water reclamation plant serving the Newhall Ranch development.

Any potential flows from this WRP were not included in the sizing and costing of the

facilities or the brine flow disposal options.

Demiuxeraiization Treatment Flows

In order to reliably meet the instantaneous chloride limit the demineralization facilities

must be sized for maximum sustained design flow conditions.

Jalencia WRP IeFnineral.ization Treattneaat Flows. Lrsing 2015 design flows as a

basis the demineralization treatment facility at the Valencia WRP would have to be sized

to treat 27.6 MGD. In order to operate the demineralization facility at a constant flow

rate flow equalization will be required downstream from the chlorine contactors. The
size of this equalization tank will be dependent on considerations- outside the scope of this

evaluation.

Saugus WRP Demineralization Treatment Flows. The demineralization

treatment facility at the Saugus WRP will be sized for 6.5 IviGD as an average flow. In

order to operate the demineralization facility at this Wgl at a constant flow rate this
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M1

facility will also require significant storage capacity downstream of the chlorine

contactors for flow equalization. The size of this storage tank will be dependent on
considerations outside the scope of this evaluation.

Rea-vy Raan-Day Flows. WRP flows can increase significantly during rain days due to

infiltration of rainwater into pipes. Duria.g a heavy rain day on February 22 1998 an

instantaneous fiow rate of 17.5 MGD was recorded on the effluent hydrograph for the

Valencia WRP. Demineralization facilities at the two WRPs are not sized to treat these

flow rates. It is assumed that low chloride rainwater will decrease chloride

concentrations in the wastewater plant effluents but no data is available to estimate this

dilution effect and at what point MF RO treatm.ent would be necessary to treat storm flow

tail water. Further analysis of this condition is required in order to assure constant

compliance.

DEMINERALIZATION SIZING 1ACTl3RS

The required demineralization treatment capacity can be determined by multiplying the

required cliloride reduction and the corresponding design flow. This calculation provides

a sizing factor that is a rough approx.irnatian of tlae portion of the flow that must be

deznineralized water. Table 2-3 presents year 2015 sizing factors.

-Chloride Required Projected Treatmeut

Vfl Year TMDL Ctatoride Flow Sizing

Requirement Reduction MGD Factor

Saugus 2015 Tnstantaneous 83% 6.5 5.4

Valencia 2015 Instantaneous 79% 27.6 21.7

Table 2-3 Flemiaa.eraiization Treatment Sizing Factons at Saugus and Valencia

WRPs to Aciýieve 100 T91 Instantaneous Max.imutn Chloride
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SECTION 3

-DESC12IPTION OF 7fREATMENT ALT.ERNABIVES

A review of potential chloride reduction technologies was performed and feasible

treatment alternatives identified under this task. These include thermal desalination

technologies Multi-Stage Flash. Distillation MFD Multi-Effect Distillation MED
Mechanical Vapor Compression MVC Ion Exchange and Membrane technologies

Electrodialysis/Electradialysis Reversal ED/EDR and Reverse Osmosis RO.
Y

THER.MAI DISTY-1LLA.TION

The most widely used thermal desalination technology is Multi-Stage Flash MSF
Distillation Process. In this process the feedwater is 1eated by condensingsteam in a

vessel called the brine heater. This heated water then flows into another vessel where the

pressure is lower than the first stage causing the steam to immediately boil or flash_

This vapor is then passed through demisters to remove brine droplets and condenses .t

freshwater on tubes of heat exchangers that run through each stage. These tubes are

cooled by incoming feedwater which in turn is preheated before being fed to the brine

heater. The uncondensed brine is sent to the next stage which is under a lower pressu.re

and the process is repeated. Typically an MSF plant can contain from 15 to 25 stages.

The MSF distillers can operate at top brine temperatures at the inlet to the first flash

chamber around 1100 C using scale control polymers. The MSF process has been

extensively used for seawater desalination but applications to desalination of reclaimed

water is not common. This technology will not be considered fiurther for chloride

removal.

Multiple Effect Distillation MED is another thermal desalination process. In this

process vapor forrned in each effect flows to the condensing side of the heat transfer

surface in the next effect. The latent heat of condensation is transferred through the tube

wall to evaporate.part of the water flowing across the surface. The main difference

between the MSF and the MED process is in the method of evaporation and heat transfer.

In the MED process the saline water film is evaporated by heat fransfer through the

condenser tube surface while in the MSF process evaporation occurs. by flashing the

brine in each stage. High heat transfer rates can be achieved in the MED process due to

thin film boiling and condensing conditions. Diverse designs have been used for the heat

erchanger such as vertical tubes with falling brine films or rising liquids horizontal

tubes with falling film or plates with a falling brine film. The most common heat

exchanger design consists of horizontal tubes with a falling film. Traditional uses for

MED have been in the field of industrial distillation for the production of sugar from

sugarcane juice and in production of salt. Application to wastewater desalination was not

found in the extensive literature search conducted thus this technology will not be

considered further_

The Vapor Compression VC Distillation process is generally used in combination with

other processes like MED and MSF and by itself for small and medium. cale seawater
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desalination applications. The heat for evaporating the water comes from the

compression of vapor rather that direct exchange of heat from steam produced in a boiler.

There are two classes of vapor compression distillation - thermal vapor compression

where steam ejectors are used and mechanical vapor commpression where mechanical_

compressors are used in the compression cycle to run the process.

VC units have lieen built in a variety of configu.rations. In a mechanical vapor

compression unit all- steam is removed by a mechanical compressor from the last effect

and introduced as heating steam into the first effect after compression where it condenses

on the cold side oMe heat transfer surface. Water high in salts is distributed on the other

side of the heat transfer surface where it boils and partially evaporates to produce more

vapor. In a thermal vapor compression unit a steam ejector operated using 45-300 psi

motive steam removes part of the vapor from the vessel. In the ejector the removed

vapor is coinpressed to the necessary heating steam pressure and reintroduced into the

first effect. VC has been extensively used for seawater desalination for resorts

industries and drilling sites where freshwater is not readily available and relatively

smaller quantities are needed. its application to reclaimed water desalination has not

been tested and therefore there is no further consideration of this techn.ology.

ELECTRDULYSI5 VERSAL

In the Electrodialysis Removal EDR process charged ions are removed from solution

by applying an electrical potential across a stream of water. This causes the ions to move
towards the opposite charged electrode. Ion selective membranes separate the stream

from the electrode allowing only positive or negatively charged ions to pass through.

These membranes are arranged altemately with an anion selective membrane followed

by a cation selective membrane. A spacer sheet is then placed between these two

meinbranes. This forms channels in the EDR cell. As the electrodes are charged and

feed water flows along the product water spacer at right angles to the electrodes the

anions like chloride and carbonate in the water are attracted and diverted through the

anioii selective niernbrane towards the positive electrode. This dilutes the salt content of

the water in the product water channel. The anions pass through the anion selective

membranes but cannot pass through the cation selective membrane and hence the anions.

are concentrated in the brine channel. Similarly cations like calciuni and sodiuea under

the influence of the negatively charged electrode pass through the cation selective

mernbrane and are trapped in the brine channel on the other side. This results in

concentrated and dilute solutioris being created in the spaces between the alternating

mean.branes. These spaces bound by two membranes one cationic and one anionic are

called cells. The cell pair consists of two cells one from which the ions migrated dilute

cell for product water and the other in which the ions concentrate tlie concentrate cell

for the brine. The basic EDR unit consists of several hundred cell pairs bound together

with electrodes on the outside and is referred to as a membrane stack. Feed water passes

through the feed paths in parallel providing a continuous flow ofdesalted water and

concentrate from the stack.
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EDR has been tested for reclaimed water i.u the past. The City of. San.Diego has 1.1

MGD of EPR capacity at their North City Reclamation Plant for reduction of TDS in

ireclaimed..water.used forirrigation Theirexperience with EDR has been that frequent..

cleaning and constant operator attention was required leading to prohibitive operational

costs. The City of San Diego currently has plans to replace the EDR process with MF
-

followed by RO_ In light of the above facts EDR as a technology for chlbride removal is

not given fia.rther consideration.

ION EXGHANGE

Ion exchange IX is a sorption process where ions from the liqiud phase are exchanged

for ions held by electrostatic forces to charged functional groups on the surfaces of a

solid. Ion exchangers have fixed ionic groups that are balanced by counterions of

opposite charge These counteri ons which can be cations or anions are exbhanged for

ions in the solution during the ion exchange process. The nnajority of ion exchange resins

are made by the copolymerization of styrene and divinylbenzene. The styrene molecules

provide the basic matrix while the divinylbenzene molecules provide crosslinkirig for

strength. To provide various types of cationic and anionic resins the styrene

divinylbenzene copolymer is reacted with either acids or bases. Strong acid IX resin.s use

strong acids like sulfuric acid to incorporate strong acid groups into the niatrix.

Similarly weak acid IX resins-use woak acids strong base anionic resins use strong

bases and weak base anionic resins use weak bases. For chloride removal a strong base

ion exchange resin.can be used. The strong base anion exchange resins operate well

throughout the entire pH range and split neutral salts into their corresponding bases.

NaCl R-OH - NaOH RCI

For most strong base anion exchange resins the selectivity of nitrate is higher than

chloride for exchange. Nitrate removal might be required if this technology is to be used

for treating reclaimed water. Also particle removal will be required as particulate matter

and suspended solids can cause plugging of the ion exchange bed. Water reclaination

using ion exchange is an untested technology and will not be considered in this case.

REVERSE OSMOSIS

.... .. ...

Reverse Osmosis RO is a pressure driven membrane separation process where

dissolved solutes are separated from the solution by forcing the water through a

semipermeable membrane under a pressure higher than the osmotic pressure of the

solution. It has been selected as a best available technology BAT by the USEPA for

removal of inorganics like sulfate and nitrate that comprise a large percentage of the TDS

present in water and wastewater_ It has been extensively tested for treatment of

reclaimed water and several full scale facilities. have been constructed. An iniportant

aspect of reverse osmosis treatment of reclaimed water is the selection of the

pretreatment process. Membrane pretreatment has been found to be the ideal pretreatment

for the RO process in studies conducted by MWH at San Diego. Pretreaiment of ihe

reclaimed water using microfiltration or ultrafiltration helps in particle removal and
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provides a higher quality of feed water to the RO process as compared to the

conventional pretreatment process. Also since reclaimed water quality is higbly

va.riable the membrane prcess is an ideal selection because product water quality from

these membrane processes are not dependent on feedwater quality.

SIIMl Y
ý

ý

The results from the-discussion of applicable tecluaologies are summarized in Table 3-1.

Of all the processes considered in the discussion above EDR and RO are the only

processes with a proven traelc record for reclaimed water treatrnent. M tVH has

significant experieace in. treating reclaimed water using both these tecian.otogies. In an

eatlier study EDR was found to be much more operator intensive than RO with MF
pretreatment. Also significant costs can accrue due to frequent chemical cleanings that

were found necessary for consistent EDR operation. Therefore RO treatriient of the

reclaimed water with MF pretreatment was selected for chloride reduction in this project.

Table 3-1 Evaluation of Technologies for Chloride Reduction in Treated

Wastewater

Technology Eeonomca. Energy
Intensiveness

Complexity .A.pplicabiist

Thermal

Desatination

Ion Exchange--EDR
MF/RO T

Note - indicates low score with respect to evaluation criteria

high score with respect to evaluation criterza.

BRINE REDUCTION TECHNOLOGIES

Brine disposal from any demineralization system can represent a major expense if the

facility is not close to an acceptable disposal site such as the ocean. Brine treatment to

reduce the volume of brine might be a cost-effective alternative to transporting or

disposing large amounts of brine. Brine reduction technologies have not however kept

pace with the rapid development of dernineralization systems such as Ra and significant

progress may be required in the future to develop an economical process to treat brine

geiaerated from dernineralization. The most coinmon technique used for brine. reduction

has been solar evaporation. Other brine reduction technologies have been studied that

include distillation technologies such as crystallization membrane technologies to further

concentrate the brine and electrodialysis processes. Chemical precipitation can be used

as a step in reducing the concentration of the brine before using distillation or membrane

techniques. Freeze drying has also been proposed as an alternative but has not been used

on a large scale. Biological processes are also being developed for reverse osmosis brine

containing high levels of ammonia.
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Solar evaporation is a land intensive process and its application is dependent on
geob aphical location. A low precipitaiion high evaporation scenario is necessary for

use of this technology. Specially lined.lagoons are required to prevent salt water .
intrusion into the ground water. The concentrated brine still requires ultixnate disposal.

Crystallizers can be used to concentrate the brine produced from membrane operations.

T7iese crystallizes are energy intensive. Also the brine might require chemical treatmen.t

precipitation to prevent scaling inside the equipment. A process being researched at

UCLA combines crystallization with low pressure membrane separation of the formed

crystals to treat birine. The complexity of this treatment process is high and its

applicability to brine concentration appears very limited at the present tirne.

Chemical precipitation is used to remove some of the sparingly soluble salts to enhance

the applicability of some of the brine concentration techniques. It involves iri most cases

increasing the pH to precipitate these salts. Lime is widely used for this application. A
process currently being developed at Texas AM University involves addition of high
levels of Iime and aluminum salts to precipitate salts from brine solutions. This process
is called Ultra.High Lime with Aluminum process UHLA. The researchers claim that

this process can remove many of the coiripourids that can limit recycling - like sulfates

chlorides and organics. Use of waste alum sludge from water treatment plants has been

suggested for this process to lower costs. The treated brine can then be concentrated

using reverse osmosis after pH adjustment. There are no fizll scale systems in operation

at the present time and therefore this technology remains experimental.

Reverse osmosis membranes using brine concentrating nzembranes is an energy intensive

option. Brine concentrating inembranes are essentially seawater membranes and require

very high operating pressures. Chemical pretreatment might also be required to prevent
membrane scaling. Electrodialysis reversal can also be used to concentrate brine.

Freeze drying has been used in the past to extract water from highly saline waters. Salt

lowers the freezing point of water and partial freezing occurs when saline solutions are

cooled to the freezing point of water. Relatively pure ice crystals fomz along with an
unfrozen brine solution which contains an increased concentration of salt. With a higher

density than purified ice the brine flows away from the ice separating it from the clean

wr. A process employingfreeze drying consists of spraying the saline water into the

air under below fxeezing temperature conditions This causes large quantities of

rzlatively clean ice to forrn. The unfrozen concentrated brine solu.tion is pumped away
for disposal while the frozen. clean ice is melted to obtain water with low levels of

salinity.

In summary available brine treatment systems for volume reduction. prior to disposal by
deep well injection truck haul or brine pipeline have significant limitations. Potential

disadvantages include being land intensive energy intensive or representing unproven
technology. Ivone of these approaches to brine reduction will be given further

consideration within this cost analysis.

27

8-377 -

1773



Received

July 29 2011

commission on

state mandates

SECTION 4

COST AND SC T E EVALUATION OF T RO
I

- -- -----------------_
An interactiue spzeadsheet model was developed to facilitate the investigation of different

chloride removal ýeciuirements on MF RO plant size and cost. The required model inputs

are

wastewater plaait effluent flow rate

wastewater pont effluent chloride concentration and

target blended water chlorsde. concentration.

Model outputs are calculated for

a total capital and annual OM cost and

required MF RO treatment capacity.

Values are provided for both the Saugus and Valencia. WRPs.

The costs of tlzree different brine disposal options can also be evaluated from the

spreadsheet model. These options are

brine pipeline to Ventura - ocean outfall

brine pipeline to CSDLAC JWPCP and

deep well iniection of brine.

A fourtla brine disposal option trucking to the CSDLAC Joint.Water Pollution. Control

Plant JWPCP in Carson is presented in. this report section but not included within the

spreadsheet model. The model includes separate screens with a breakdown of cost

factors for MF RO and the different brine disposal options. Individual costing parameters

can be modified as needed. The spreadsheet model provides an easy way to interactively

evaluate the costs of MF RO treatment for different WRP flows influent chloride

concentrations and blended water eliIoride concentrations.

This report section presents spreadsheet model MF RO size and cost estimates based on

projected worst case flow and chloride reduction requirerzzents for the year 2015. Brine

disposal pipeline costs are based on ultimate build out flows while deep well injection

costs are based on 2015 flow estimates.

MICROFILTRATION AND REVERSE OSMOSIS

RO removes dissolved solids by forcing water under pressure througlZ a membrane that is

penlaeable to water but impenneable to dissolved components. Approximately 95

percent of chIoride ion is removed in a two stage RO system. MF pretreatment to RO is

recommended to remove particulate solids and decrease the fouliing raEe of the RO
membranes. The required MF RO treatment capacity and cost is a function of

wastewater plant effluent flow wastewater plant effluent chloride concentration target
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blended water chloride concentration MF feed water recovexy RO recovery and RO
chloride rejection.

1. MF RO Treatment -Flow Model

.

s

The MF RO treatnm.ent facifities -will treat a portion of the WRP tertiary effluent flow

sufficient to meet the target blended water chloride concentration. Tertiary treatment is

still required for the portion of flows that will b.ypass MF RO The RO treated water will

then be recombined with the portion of the wastewater plant flow not RO treated before

discharge to the riýer. Figure 4-1 presents a schematic of the 1VE RO treatment process.

Table 4-1 presents the definitions for the descziptors used in the treatment process flow

model.

PLTECL

PLTEF UNTRTF BLDF

WW Plant MFIF MFBWF ROEF

-ýROECL

1VEF ROIF RO

BRtNF

Fibure 4-1 MF RO Treatment Process
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Table 4-1 Treatment Process Desccpptor Deffmitions

Descriptor Parameter

_PLTECL
--- - -

Planteffýuent chloride concentration

PLTEF Plant effluent flow rate

UNTRTF Untreated flow rate

MFIF MF influent flow rate

MFBWF MF backwash flow rate

ROIF RO influent flow rate

BRINF RO brine flow rate

ROEF RO effluent flow rate

ROECL RO effluent chloride concentration

BLDF Blended plant flow rate

BLDCL Blended effluent chloride

concentration

MFFWR MF feed water recovery rate

ROFWR RO feed water recovery rate

MF RO Treatment Process Equations

The following equations apply to the MF RO treatment process.

1 BLDF PLTEF - BRINF

2 BLDF UNTRIF ROEF

3 MFBWF MFIF - ROIF

4 BRINF ROIF - ROEF

5 MFFWR ROIF / MFIF

6 ROFWR ROEF / ROIF

7 BLDF x BLDCL UNTRTF x PLTECL ROEE x ROECL

This series of equations can be sotved for ROIF the RO influent flow. The value of the

following parameters in equations I through 7 are known_ PLTEF PLTECL ROECL
BLDCL MFFWR and ROFWR.

To solve equation 7 in tenns of the unknown ROIF note the following

7a BLDF PLTEF - BRINF .fror I

PLTEF ROEF- ROIF

PLTEF ROFWR x ROIF - ROIF

PLTEF T ROIF x ROFWR -I
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7b UNTRTF BLDF - ROEF from 2
PLTEF ROIF xR.OFWR- l -ROEF from 7a line 4

PLTEF ROIF x-ROFWR 1.- ROFWR
.PLTE - ROIF

ROw

7c ROEF ROFWR x ROTF.

Substitution of the results of 7a. 7b and 7c into 7 and solvin.g in terms of ROIF

gives the followingY

8 ROIF PLTEF x PLTECL - BLDCL / ROFWR x BLDCL ý BLDCL
PLTECL - ROFWR x ROECL

The other process flows are calculated from the equations above once RO irifluent flow

is known.

MF RO Model Cost Basis

The MF RO model capital and OM costs are based on costs prepared for a reclaimed

wastewater facility with 5 MOD RO product water flow rate recently put into operation

in the Southern Californ.ia area.6 The model uses linear scaling of costs based on RO
product water flow rate with the exception of the MF membrane racks which are added

in increments of 96 module racks. MF RO model OM costs are adjusted to account for

the percentage of MF -RO capacity that is currently being utilized. Savings on OM
costs for unused MF RO capacity are estimated at 70 percent The percentage of MF RO
capacity being utilized is calculated bv determining the percentage of wastewater plant

capacity that is currently being utilized on an annual average flow basis.

Other sources were used to verify the cost basis of the MF RO model used in this report

including information in the literature and costs fronl engineering reports prepared for

other projects. Both the capital and OM costs from this model compare well with cost

estimates from these other sources.

Feed Water Recovery and Chloride Rejection.7 The default model settings for feed

water recoverv for both the MF andRO are 85 percent Both MF and RO feedwater

recoveries can be adjusted in the Design Data screen of the spreadsheet model.

Increases in MF recovery beyond 85 percent assume addition. of a second stage of MF for

recovery of backwash water. MF capital costs are increased accordingly. An error

message prompting the user to increase MF feedwater recovery appears on the model

Size and Cost Summary screen when required chloride reduction targets are not

achievable at 85 percent MF recovery.

6

Backup MF RO cost basis information availabiz on request
7

Backup feedwater recovery and chloride rejection information available on request.
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RO feedwater recoveries above 85 percent are. assumed by the spreadsheet model to be

achievable with exs.sting RO capacity on current water quality. Therefore no adjustments

are made to RO capital costs for feedwater recoveries greater than 85 percent

--------TYre-default-rrrodel-cliloriddrejectxn fof R0 is-95 pecent. Th-s Ys based on a membrane

manufacturers RO model projections for two-stage RO using thin-film composite

membranes at 85 percent feed water recovery.

MF RO Size and Cost

MF Rý3 Treatrnesrt Requirements -Year 2015. The projected flows projected

wastewater plant effluent chloride concentration and target blended chloride

concentration for worst-case treatment conditions are presented in Table 4-2.

Table 4-2 Worst-case MF R.t Treatment R.e uirenzents in Year 2015

VVRP

I

Chloride

.PJID

Reqriareaaaent

VvRP Effluent

Chior3de

zn

TMDL
Chloride

ragLL

Projected VYRP
rilow

GD
Saugus Instantaneous 575 1 C34 6.5

Valencia Instantaneous 467 100 27.6

MF RO - Size and Cost Estimate - Year 2015. With the treatment requirements from

Table 4-2 as inputs to the spreadsheet model the required MF R.O design capacity and

associated costs were calculated. Ihe required RO product flow was not acliievable at 85

percent MF feedwater recovery at Saugus WRP with these inputs so the iJiF feed water

recovery was adjusted to 90 percent The size and cost estimates based on these inputs

are presented in Table 4-3.

Table 4-3 MU RO Size aznd Costs$

Valencia WRP
MFRO

Saugus WRP
MFRO

Design Flows RO product water 20 MGD 4.9MGD

Total Capital Cost $142M $35.SM

Annual OM Cost $7.5M $ I.9Iyf

MF RO OM costs are based on 2015 design flows at both WRPs.

MF RO - Project Constraints. In addition to the uncertainty in the year 2015 WRP
effluent chloride concentration the MF RO cost estimate does not account for some

s
IvIF RO capitaE costs do not include costs for equalization of flows to MF and RO at each W.RP.
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additional cost itemsthat will require more detailed evaluatian to estimate and could add

significantlyto project costs. These additional cost iteins are

The spreadsheet mcjdel estimates of the space requirenient for the 4.9 MGD product flow

MF RO facility at Saugus are 19000 square feet for the MF building and chemical

storage tanks and 6200 square feet for the RO building and control center. The siting of

these facilities at the Saugus WRP presents a challenge. The Saugus WW is extremely

space constrained by railroad tracks on one side and a fairly steep hillside on the other.

The two potential locations for the structures and tanks required for the MF RO that were

identified during a site visit were either 1 build on top of existzng process facilities or 2
add fill to the iv.llside to create an elevated plateau. Both these siting options will add

significantly to construction costs.

IVIF RO Building -Sizes and Siting

Site acquisition and site preparation costs

MF RO influent flow equalization tanks.

The spreadsheet model estimates of the space requirement for the 20 MGD product flow

MF RO facility at Valencia are 76000 square feet for the MF building and chemical

storage tanks and 25000 square feet for the RO building and control center. The

potential location for these new facilities identified during a site visit was beyond the

boundary of the current facility downstream to the west. The CSDLAC would have to

procure this additional property.

BRINE DISPOSAL ALTERNATIVES

A waste product of the reverse osmosis treatment. process is -a brine solution which is the

concentrated reject waste stream from the RO process. The brine waste contains all

constituents in the water that are rejected by the RO membranes. RO membranes reject

most of the dissolved compounds in the water and as such will contain constituents that

exist in the effluent of the.existing Valencia and Saugus WRPs. The brine viaste may
contain high concentrations of total dissolved solids pathogens and heavy metals and

therefore may be classified as a hazardous waste. This presents.a challengein disposing

the brine waste which is typically 5 to26 percent of the influent flow to the RO process.

Spreadsheet model estimates of brine flow for ultimate WRP flows were 8.6 vIGD. The

30-inch pipe required would have sufficient brine flow capacity for up to 12 MGD.
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The four brine.disposal alternatives being considered for the Valencia and Saugus WRPs
are listed below. The first three alternatives involve ultimate discharge of the brine waste

to the ocean. The. fourth alternatYve involves the injection of the brine waste into a.

subsurface geologic formation.

1. Brine pipeline to Ventura

2. Brine pipeline to Carson CSDLAC 3WPCP
3. Truck brine to Joint Plant in Carson

4. Brine disposal via deep well injection

i

A
descri3tion

of each alternative and conceptual-level costs are provided in the following

sections.

Alternative 1 Brine 1ipe e to Ventura

Alternative 1 involves a gravity pipeline to transport brine waste fzom the Valencia and

Saugus water reclamation plants to the City of Ventura for discharge to a 3-mile

dedicated ocean outfall. The pipeline a1Dnment would generally follow highway 126

frorn. Valencia to Ventura. See Figure 4-2 in the Appendix for a plan view of the pipeline

alignment. The total length of the brine pipeline isapproximately 42 miles. The
elevation drop from Valencia to Ventura is approximately 1000 feet and elevations along

the pipeline alignment indicate that it maybe feasible to flow by gravity to the ocean.

Unlike the MF RO treatment process which can be incrementally expanded as necessary

the brine pipeline is.sized for the ultimate capacity flow. The ultimate brine flow is

projected to be approximately 8.6 MGD which requires a 30-inch pipeline. The pipeline

would be a reinforced concrete pipe with manholes instalied every 500 feet. Depending

on brine pH other pipeline materials could be selected with no major impact on costs.

The majority of the pipeline aligtiment along Highway 126 is open country with the

remainder passing through developed areas such as Fillmore Santa Paula and Ventura.

Considering the general geographic conditions along the pipeline alignzn.eni it is assumed

that construction may include some roct excavation tunneling dewatering and nver

undercrossings. These factors have been generally factored into the construction cost

estimate for the pipeline with additional construction contingency intended to account for

unknown conditions. A 3-mile long ocean outfall constructed of ductile iron pipe would

ultimately discharge brine waste to the ocean. Other pipe materials could be substituted

for ductile iron without a major impact on costs. Table 4-4 presents conceptual-Ievel

capital costs for a brine pipeline and ocean outfall.

Backup brine disposal cost inforination.availabte on request.
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Table 4-4 Capital Costs for Aiternafive 1 Brine.Pipel.ine to Ventura

Value

Design Parameter

Brine Flow MGD 8.6

Pipeline Diameter inches 30

Length - Brine Pipeline znile 42

Length - Ocean Outfall mile 3

Construction Costs

Brine Pipeline $ million $135 M
Ocean Outfall $ million $60 M
Engi.neerin Legal Administration $ million. $49 M

Total Ca ital Cost $ million $244 M

OM costs for transmission sewers can be applied to a brine pipeline to estimate annual

OM costs. The primary OM costs can be classified as pipeline inspection/cleaning

and pipeline repair. A 50-year service life for the brine pipeline was used as the basis for

estimating OM costs. Pipeline inspection a.nd cleaning is recommended on an annual

basis to monitor the integrity of the pipeline and promote continuous serviqe of the

pipeline. Inspection and cleaning of the pipeline can be perform.ed with portableclosed-circuittelevision cam.eras and hydrojetting equipment respectively. It is proposed to

inspect and clean 10 percent of the total pipeline length per year excluding the ocean

outfall. This strateay allows the entire brine pipeline to be inspected and cleaned every

10 years. The ocean outfall is excluded from inspection and cleaning dire to difficult

access.

Pipelirie repairs will be necessary throughout the service life of the brine pipeline. The

magnitude and frequency of repairs cannot be predicted therefore it is recommended

that an annual repair fund be established to respond to pipeline repairs. The contribution

to the annual fund would be approximately 0.2 percent of the total construction costs for

the biine pipeline. Over a 50-year period this equates to a total contribution of 10

percent of the construetion costs to the repair fund. Money in the annual fund _would

accumulate each year if unused. This strategy assumes that repairs will be minimal

during the early life of the pipeline and will increase as the pipeline reaches the end of its

service life. Table 4-5 presents conceptual-level OM costs for a brine pipeline.
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Table 4-5 C6cNdd. Costs for Atternative 1 Brine Pipe eto Ventura

Unit Value

--
Pipelirae InspecEiori-anýc Cleaning

- -

-----Inspectionand Cleaning $ft $2

Length Brine Pipeline ft/yr 23000
Annual Cost $/yr $46000

Pipeline tepair

Annual Repair Fund $/ $270000
Total Annual OM Cost $/ $316000

Brine Pipeline to Ventura - Project Constraints. The pipeline alignment from

Valencia to Ventura should be feasible in concept however there are considerations that

must be investigated in detail to determine the actual feasibility of the construction. The

potential project constraints and considerations listed below should be evaluated prior to

selecting this alternative. The list is not all-inclusive but provides issues that could

substantially impact implementation and project costs and could potentially render the

alternative infeasible or impractical. Note the following constraints and considerations

were not factored into the construction cost estimate_

Geologic conditions

a River or stream undercrossings

Traffic control

a 1roperty acquisition and rights-of-way

0 Pern-iitting and inipacts to impairment detennination

41 Environmental assessment

iermit for ocean discharge

Dewatering flows that cannot be discharged to the Santa ClaraRiver

Alterriative 2 Brine Pipeline to JWPCP

Alternative 2 involves a pipeline and pump station to transport brine waste from the

Valencia and Saugus WRPs to the CSDLAC JWPCP located in the City of Carson. The

brine waste would be discltarged to the ocean via the existing tunnel and ocean outfall

connected to tlle JWPCP. The challenge of this alternative is that the pipeline would be

installed in densely populated and highly urban areas along the majority of the pipeline

alignment. See Figure 4-3 in the Appendix for a plan view ot the pipeline alignment.

The total length of the brine pipeline is approximately A6 miles. A booster punxp station

would also be required to transport the brine over the mountain range just south of

Valencia. From that point it maybe feasible to transport the brine via gravity pipeline to

the JWPCP.
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The brine pipeline would be sized for an ultimate brine flow of 8.6 mgd which requires a
302.n.ch pipeline. The pipeline would be a reinforced concrete pipe with manholes

installed every 500 feet. Depending on brine pH oth.er pipelinematerials could be.
selected with no major impact on costs. Considering the hzghly urban areas of the

pipeline4tigarnent construction would be very difflcult and may require significant

tunneli.ng .t cross under freeways and major streets. Existing utilities such as sewer
water gas power and telecommu.nicatiou lines wi11 also create a challenge to find

adequate space for the brine pipeline. Construction of a railroad corridor for the Alameda
Corridor Project through urban areas of Los Angeles required five years to complete.

These challenges Fesult in a higher construction cost estimate for the pipeline with

additional construction contingency intended to account for unknocvn con.ditions. Table

4-6 presents conceptual-level capital costs for a brine pipeline and pump station.

Table 4-6 CapntaiCosts for Alternative 2 Brine Pipeline to JWPCP

Unit Value

Design-Parameter

Brine Flow MGD 8.6

Pipeline Diameter inches 330

Length - Brine Pipeline mfles 46
Pump Station Horsepower hp 1020

Construction Costs

Brine Pipelirie $ million S224 M
Booster Pump Station $ million $6_O M
Engineering Legal Administration $ million $58.0 M

Total Capital Cost $ rnillion S288 M

The OiV strategy for pipeline inspectiori cleaning and repairs is ideiltical to the

strategy proposed. in Alternative I. Additional OM costs are included for a booster

pump station. Table 4-7 presents conceptual-level OM costs for a brine pipeline and

pump station

7
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Table 4-7 OM Costs for Alternative 2 Brine Pipe e to JWPCP

Unit Value

------iipelineInspectaon and C-leamirig

Inspection and Cleaning $/ft $2

Length Brine Pipeline ft/yr 27000
Annual Cost $/y.r $54000

Pipeline E.epair

Annual Repair Fund S/yr $447000

Booster Pump Station

Annual Energy Cost $/yr $661000
Annual Labor Cost $/ $240000

otaI Annual OM Cost $/yr $1402000

Brine Pipeline to JWPCP - Project Constraints. The pipeline alignznent from

Valencia to Carson should be feasible in concept however there are considerations that

must be investigated in detail to deteam.ine the actual feasibility of the construction. The

potential project constraints and considerations listed below should be evaluated prior to

selecting this alternative. The list is not all-inclusive but provides issues that cou.ld

render the alternative infeasible or impractical. Note the following constraints and

considerations were not factored into the construction cost estimate.

a Geologic conditions

Freeway and major street undercrossings

Traffic control

a Property acpuisition and rights-of-way

a Pet-initting and impacts of impairment determination

0 Environmental assessment

0 Pernzit for ocean discharge

Dewatering.

Alternative 3 Truck Brine to JWPCP

This alternative involves transporting brine waste via 5000 gallon taz.seks from the

Valencia and Saugus WRPs to the CSDLAC JWPCP located in the City of Carson. Brine

waste would be loaded into trucks and hauled to the JWPCP where it would then be

discharged into the existing tunnel and ocean outfall. Preliminary calculations were

perfon.ned to estimate the number of truck loads that would be required to haul brine

waste. Calculations were performed for brine waste flow of 4.4 MGD and 8.6 MOD
which are the projected brine flows from the RO treatment process for the years 2015 and

ultimate capacity respectively. For brine flws of 4.4 MGD a.nd 8.6 MGD
approximately 880 and 1720 truck loads respectively would be required per day to haul

38
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brine waste to the JWPCP. Additionally an equalization basin in the range of 6 to 12

millioii gallons would be required at the water reclamation plants to equalize the flow

from the RO freatment faeilities to. allow for loadizng into the trucks. The number of truck

deliveries required per day make this alternative infeasible and -tb.erefore this alternative

will not be given fiu-ther consideration.

Alternative 4 Brine Disposal via Deep Weli Injection

Deep well injection is a method used for disposal of non-hazardous liquid wastes. The
wastes are injectecl into porous subsurface formations in areas where there is no

communication with potable groundwater supplies. This lack of connection is vital to

successful development of disposal wells. It has been theorized that deep well injection

could be used as a method for brine disposal in existing oil fields in the Sania Clarita

valley. Injection wells are used extensively fordisposal of concentrate brine in Florida.

In California however there is very limited experience with this disposal methodology.

Numerous issues must be investigated in detail prior to proceeding with this alternative.

The geology hydrogeology and existing well conditions must be evaluated in detail.

Adjacent groundwater supplies both existing and potential must be identified and

favorable conclusions must indicate that water supplies will not be negatively impacted

by the brine injection. Permit issues must also be resolved to proceed with deep well

injection. Injection wells in California are regulated under the Toxic Injection Well
Control Act enforced by the State Department of Health Services DHS. - One

requirement of the Act is a permit can be issued only if DHS detennines that the wastes

cannot be disposed of in an alternative way.

Data from existing oil fields in the Santa Clarita valley were exatnined to estimate

geologic characteristics. The oil fields are mostly in the Pico and Repetto formations

Tl-le depths of these wells range up to approximately 2000 feet. The fonnations consist

of interbedded marine siltstone sandstone niudstone and conglomerate. The Pico and

Repetto fornzations are approximately 1000 feet in total thickness. The total storage

capacity of the formations is finite therefore the capacity must be estimated to determ.ine

the. duration that deep well injection may be utilized.

Deep Well Injection - Cost Estimate. Preliminary calculations for the _deep well

injection alternative indicate that approximately 44 wells are necessary to inject 4.4 ivIGD

of brine waste into the subsurface environment_ Each well would have a tubing diameter

of 6-inches and a total depth of 2000 feet. In addition to the deep injection system a

system of monitoring wells. will be tequired. At this leriel of evaluation the exact

number of wells is unknown but it is estimated that at least 15 nionitoring wells should

be installed. A pump station and brine pipeline are also required to transport the brine

waste from the Valencia and Saugus water reclamation plants to the injection wells.

Table 4-8 presents a breakdown of conceptuai-level capital costs for the deep well

injection alternative.

39

8-389

1785



Received

July 29 2011

commission on

state mandates

Table 4-8 Capital Costs for Alternative 4 Deep Weli Injection

Unit Value

Deep Injection Well each $ M/weYl $ 2.2 M
Total for 44 wells $ million $ 96 M

Monitoring Well each $ Ivllwell $ 0.5 M
Total for 15 wells $ million $ 7.5 M

Brine Pipeline

Length mile t Q

Constructian Cost $ million $ 19 M

Pump Station

Horsepower hp 424

Capital Cost $ million $ 4 M
Engineering Legal Administration $ million $ 32 M
Total Capital Cost $ million $ 159 M

Operation and maintenance costs for the deep well injection alteznative are estimated to

be associated with the sam.pling of monitoring wells and the OM for the brine pipeline

and puznp station. Table 4-9 presents conceptual-level OM costs for the deep well

injection altemative.

Table 4-9 Oii eosts for Alternative 4 Deep Well Injection

Unit Value

Brine Injection Wells

Annual Labor Cost $/yr $240000

Pipeline Repair

Annual Repair Fund S/yr $38000

Pump Station

Annual Energy Cost S/yr $278000

Annual Labor Cost $/ r $160000
Total Annual OM Cost $/yr_ $716000

i0 The total capital cost ofa deep well injection system for a capacity of 8.6 MGD btine flow estimated for

ultimate buildoat o the SCV is estimated to be S295 million with an annual operation and maintenance

cost of $1.0 nul.lion per year. It is estimated that a total of 86 injection wells and 29 monitorina wells

would be required to handle the disposal of ultimate buildout brine flows for the SCV.
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Brine Disposal via Deep WeII Injection - Project Constraints. Deep well injection of

brine should be feasible in concept however there are considerations that must be

uivestigated in -detail to determine the actual. feasibility of this option. The .storag .

capacity of the underground fonnation could be insuffioient to make this -a long-term

disposal optzon. In addition the DHS may not issue permits for deep well injection if

other disposal options appear to be feasible. The potentialproject constraints and

considerations listed below should be evaluated prior to selecting this alternative. The
list is not all-inclusive but provides issues that could substantially impact implementation
and project costs an.d could potentially render the alternative infeasible or impraetical.

Note the following constraints and considerations were not factored into the construction

cost estimate.

Determination of well storage capacity

Impact on adjacent groundwater supplies

Property acquisition and rights-of-way

Permitting

Environmen.tal assessmerit.

IMPLEMENTATION SCHEDULE

The alternatives presented in the preceding sections for MF RO treatment and brine

disposal involve difficult construction issues and will likely be confronted with

significant environmental and permitting challenges The construction of a brine pipeline
to Ventura or Carson will be complex and could encounter construction difficulties such

as dewatering rock excavation and stream crossings. The preparation of an

environxnental impact report and perxnrts is anticipated to be extensive especially

considering that brine discharge to the ocean is being proposed. Right-of-way and

property acquisition issues will also be extensive since a brine pipeline to Ventura or

Carson will pass through many communities and involve numerous utilities and

municipal organizations.

Conceptual-level implementation schedules were prepared for the MF RO facilities at the

Saugus and Valencia WRPs and the various brine disposal alternatives presented in this

report. Only major project activities that require significant time. expenditure were
included in the implementation schedules to provide an overall estimate of project
duration. Activities that were presented in the schedules include preliminary design.

pilot-testing geoteclulical evaluatiori environmental impact report permittingright-of-wayacquisition design and construction. A projected implementation timeline for each

alternative is presented in Figure 4-4.

rv

Space restrictions at Saugus will make MF RO site selection difficult and site preparation

more costly. The brine disposal options are anticipated to be the most difficult and

contentious components of the project. The environmental impact report and perm.itting

process associated with the brine disposal options are anticipated to add sigtificant efforE

and time to the project. Approval for the discharge of brine either to the ocean or a

subsurface formation will require extensive evaluation of environmental impacts and will

41
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v

be under close scrutiny by regulatory a.gencies. The estian.ated project duration for each

atteraaative is presented in Table 4-10.

Table 4-10 Estamated Project Duration for ChlorideRedaxctzon_A1ternaftyes--- -

Altexn.ative Description Project Dtxration

MF R.O 2 yr. 9 mo.

Brine AltemativeP l MF RO and Brine Pipe to Ventura a yr. 9 mo_

Brine Alternative 2 MF RO and Brine Pipe to JWPCP

Carson

$ yr.

Brine Alternative 4 MF RO and Brine Deep Well Injection 7 yr. 3 nio
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SUMMARYAND CONCLUSIONS

1

The TMDL chlozide WLAs for the Saugus and Valencia WRPs are in the process of

being devetoped. In.this report an instantaneous chloride discharge limit of 100 zng/L for

both the Saugus and Valencia WRPs is used as the basis for demineralization facility

siaing.

GU NT Ai.iýTD PROJECTED ILOWS AND CHL4RI.ýF LEVELS

Table 5-1 presents the projected flows for the Saugus and Valencia WRPs. The flows

presented in Table 5-1 thxough the year 2015 are based on the CSDLAC Facilities Plan.

Ultimate build out flow projections were evaluated in a recent in.ternal memorandum

within CSDLAC. It is anticipated ultimate buildout flows will be reached within the next

50 years.

Table 5-1 Proected. F Iows

Current 2010 2015 Ultimate

Saugus WRP 6.5 MGD 6.5 MGD 6.5 MGD 6.5 MGD

Valencia WRP 12.6 MGD 21.6 MGD 27.6 MGD 59 MGD

Projected worst-case WRP effluent instantaiaeous chloride concentrations for the year

2015 formed the basis for sizing the decnineralization facilities. These projectiois were

based on SCVJSS estimates of future annual average 4VRP effluent chloride

concentrations under drought conditions assuming the cuixent rate of increase in ch1zide

loading to the Saugus and Valencia WRPs e.g. no prohibition of self regenerating water

softeners. These worst-case instantaneous maximum chloride concentrations for the

year 2015 are presented in Table 5-2.

Table 5-2 Worst-Case Iaastaaxtaneous Chloride Estimates

Instantaneous Chloride

Saugus Efiluent

Valencia Effluent

Year 2015

575 mg/L

467 mg/L
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CBLOItIDE REDUCTION ALTERNA.TIVES

A number of technologies for chloride reduction were considered including MF RO
thermal distillation ion exchange and electrodialysislelectrodialysis reversal. RO with

1VI.F pretreatm.ent was selected based on its proven application for this purpose..

CHLORTDE REDUCTION COST EST%lYIATES

A spreadsheet model was developed for estimating capital and OM costs for MF RO
facilities at the Sau.gus and Valencia WRPs as well as the costs for three brine disposal

options. The MF RO facilities were sized for treating year 2015 flows instantaneous

maximum chloride concentrations of 575 mg/L at Saugus WRP and 467 mg/L at

Valencia WRP and a chloride discharge requirement of 100 mg/L as an instantaneous

maximum. Brine pipelines were sized to handle ultimate buildout flows of -59 MGD at

Valencia and 6.5 MGD at Saugus. The 30-inch pipe required has sufficient capacity for

up to 12 MGD of brine flow. Deep well injection of brine was sized for 2015 flow rates.

Table 5-3 presents the design criteria for sizing the MF RO facilities and the brine

disposal options.

Table 5-3 MF RO and Brine Disposal Design. Criteria

Year WRP WRP Effluent Chloride

Effluent Chloride Discharge

Flow Limit

Saugus WRP MF RO 2015 6.5 mad 575 mg/L 100 mg/L
Valencia WRP MF RO 2015 27.6 mýd 467 mg/L 100 mg/L

Pipeline Brine Disposal 2050 65.5 mgd 634 mg/L Saugus 100 mg/L
O tions 12 516 mg/L val.

Deep Well Injection Brine 2015 34.1 mAd 575 m.g/L Sauýus 100 mý/L
Disposal Option4 467 rna Lval.

Table 5-4 presents the spreadsheet model total capital costs and annual OM costs using

the design criteria of Table 5-3. Costs are presented for MF RO facilities at the two

WRPs and for each of the three brine disposal options.
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Table 5-4 Total Ca ztai and OM Costs for Chloride Reaiaetion with Aff ROir

Saugus Valencia Brine Pipe Brine Pipe weli

WRP WRP to PCP to Ventura Injection of

RO R0 Brineýz
_-ý-----------

Desiýn PlowRo--ý4ý--
20 8.6 8.6 4.4

product for MF It0 MGD Mý.xD MGD MGD MGzD

Total Capital $ 36 M $ 142 M $ 288 M $ 244 M $ 159 Md3

Cost

AnnualOM $i..9M
1

$7.5M $1.4M $0.32M $0.72M
Cost

The implementation ofMF RO at the Saugus and Valencia WRPs for chloride reduction

is feasible in concept however there were a number of assumptions made in projecting

future flows and future chloride concentrations that affedt the size and cost of the

facilities required. These assumptions include

The chloride TMDL discharge requirement is assumed to be 100 mglL
instantaneous for both WRPs. This may change once the final TMDL
requirement is issued.

SCVJSS projections of future annual chloride concentrations and the resultant

estimates of future worst-case instantaneous chloride concentrations are accurate.

The relative height of instantaneous chloride slaikes at each WRP is assumed to

remain the same in the iuture.

The influent flow equalization capacity and mode of operation at the Valencia

WRP relative to design capacity is assumed to remain the sam.e.

The following assumptions affecting the costs of implementing MF RO at the two WRPs
were made

The cost estimates do not include costs associated with equalizing the WRP
effluent fiows.

Special siting requirements at the plants may greatly add to the cost of MF 1Z0

facilities.

11 MF RO capital costs do not Lnclude costs for equalization of flows to the MF and RO facilities at eacli

LVF.P.

I
The option odisposing brine waste via injection wells may not be feasible since the CA DI-IS would not

Iikely issue permits for deep well injection if other disposal options appear to be feasible. In addition the

storage capacity of ttie underground fornaation could be insufficient to make this a long-term disposal

option.
13

The total capital cost of a deep well injection system for a capacity of 8.6 MGD brine flow estimated for

ultimate buiidout of the SCV is estimated to be $295 million with an annual operation and maintenance

cost of $1.0 million per year. It is estiznated tttat a total of 86 injection wells and 29 monitoring w-ells

would be required to handle the disposal of ultimate buildout brine flows for the SCV.

46 8-396
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MF RO and brine disposal capacities are based on the assumption of treating

worst-case instantaneous maximum chloride concentrations at plant design flow

rates.. It may be feasible to implement imited chloride equalizationby diverting

influerit flows during chloride peaks to separate off-line equalization for this

purpose. Further data would be needed to assess the potential impact of chloride

equalization. on facility size and cost. At best this chloride equalization would

result in the equivalent of treatang worst-case 24-hour composite chloride

concentrations. Prelimin.ary costs based on estimated worst-case 24-hour

composite chloride concentrations suggest that total capital cost savings wouldbe

only three to four percent not including the cost of additional equalization

capacity.

Vdith respect to the brine pipeline disposal options the following constraints and

considerations may affect the feasibility of the project. These include

6 Geologic conditions

Freeway and major street undercrossings

Traffic controlV Property acquisition and rights-of-way

Permitting and impact of impairmentdetertniziations-
Envrronmental assessment

Permit for ocean discharge

Dewatering activities.

47
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Executive Summary

Background

On May 6 2004 the Los Angeles Regional Water Quality Control Board Board adopted an

amendment to the Water Quality Control Planfor the Los Angeles Region to revise the

interimwaste-load allocations and Implementation Plan of the Upper Santa Clara River

SCR Total Maximum Daily Load. The Implementation Plan incorporated four major

studies including an evaluation of the appropriate chloride CI threshold for the reasonable

protection of salt-sensitive agriculture. The Los Angeles County Sanitation Districts

Districts and the Board are working jointly on these studies. The Districts own and operate

two water reclamation plants the Valencia and the Saugus Water Reclamation Plants in

Los Angeles County that discharge tertiary-treated effltient to the Upper SCR. This report.

references both the Santa Clara River and the project study area/areas of concern as the

Upper SCR. Within.the reaches of the river avocado strawberry and some nursery crops

have been identified as the most Cl- and salt-sensitive crops that are currently grown and

that axe likely to be grown in the future.

Purpose

This report focuses on the Cl effects on these three crop types and many other factors

related to Cl effects such as salinityion interactions and management through acompre-hensiveliterature evaluation. As part of Phase 1 Literature Review and Evaluation Task 1

efforts approximately 200 articles were acquired and reviewed. This report presenting the

evaluation is the deliverable for Phase 1 Literature Review and Evaluation Task 2 efforts. It

presents the criteria methodology and results of the evaluation used to characterize and

evaluate the literature found in the literature search and review. The main objective of the

evaluation is to develop a matrix that ranks each study on its usefulness in developing a Cl

threshold for the reasonable protection of salt-sensitive agriculture. This report then takes

that ranking coupled with a detailed scientific evaluation of each article and recommends

if possible a threshold value or range for each of the three crop types of concern avocado

strawberry and nursery crops.

Crop Types

Avocados

Avocados are grown in several Southern California counties. According to the California

Avocado Commissionin 2004 the Cal9fornia avocado crop was valued at $380000000 and

accounted for over 60000 acres of producing agrictxltural crops. Ventura Courty produces

the second largest avocado crop San Diego is the largest in California with about 15000

producing acres in 2003-2004. Los Angeles County reported very sinall acreage in 2003-2004

135 acres and only accounted for 0.2 percent of the California crop. Most of California

avocado crops 90.percent are Hass variety.

RDD\050590004 CLR2B20.DOC
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EXECUTIVE SUMMARY

The avocado is known as one of the most sensitive species among woody plants to both.

salinity
and Cl. Because Cl is a component of a salt it can cause osmotic stress and stress

related to specific physiological effects of the Cl ion. Cllike other salt ions accumulates in

irrigated soils in arid and semiarid regions. Because the avocado is a tropical plant that is

native-to regions-where--rainfallis-frequent--avocado-commercial

production--in-semiarid---regionsrequires irrigation. Therefore it is likely that without adequate management most

irrigated soils on which avocados are grown eventually accumulate Cl even where the

natural levels of Cl in the soil and irrigation water are low. Irrigation managementinclud-ingappropriate leaching fractions is commonly considered necessary to avoid CI buildup in

the soil matrix.

In most cases avocados take up Cl and transport it to the shoots and leaves. CI is mobile in

plants for the same reason that it is .mobil in the soil solution - it easily moves with water

and is negatively charged similar to the exchange sites of the soil and humic matter.How-everwhen a plant transpires water from the leaf Cl is left behind. This process is how Cl

accumulates in leaves and is why Cl accumulation in avocado leaves is directly related to

transpiration. Therefore the most distinctive symptom of Cl injury is leaf-tip burn which is

a result of high levels of Cl accumulation in leaves. Cl and/or salts can also affect other

avocado growth parameters such as. root weight trunk growth shoot growth yield fruit

quality and photosynthesis.

Strawberries

California strawberry production accounts for 88 percent of the national total for fresh and

frozen strawberries and it is the seventh most valuable fruit crop grown in the state.

Although the strawberry is a perennial plant it is primarilygrown as an annual in

California. This partially accounts for the high yield in the state which is over 50 percent

higher than that obtained in most states. Strawberry plants are shallow rooted and thus

sensitive to osmotic stress from soil moisture deficit.

Relative to avocados limited research has been performed to specifically address Cl toxicity

in strawberries. The research information available on strawberries and Cl was often

integrated in salinity-focused studies. Most studies involvedgrowing berries in nutrient

solutions with variable salinity from added salt treatments. Results of these studies proved

that
salinity

and CI uptake have significant negative effects on strawberry plant growth

survivorship and fruit production and that there is a strong positive correlation between Cl

supply and uptake. Other studies showed that Cl uptake was roughly proportional to the

concentrations in soil or substrate solutions. Cl toxicity symptoms were characterized by

discoloration follovwed by necrosis from margins toward base of leaves and finally leaf

abscission.

Nursery Crops

Califonzia has the largest nursery and floral industry in the United States responsible for

approximately 22 percent of United States receipts in 2002. A vast array of nursery/

ornamental crops are grown in Southern California. Irrigation and cultural methods are also

diverse including flood drip sprinkler microspray and a continuous.fine mist or fog.

These crops can be grown in natural soil or in containers.
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Effects of elevated salt or Q on growth of nursery crops are typically not a majorconcern

unless visual impacts are noticed. In most cases value of plants is determined by aesthetics

rather than growth or yield. Therefore any evidence of leaf burn necrosis or abscission can

greatly reduce the value of the crop. Much less is known about salt tolerance -and Cl injury

innursery crops relative to many agricultural crops It is widely accepted that certain

nursery crop species are the most salt- and Cl-sensitive species e.g. azateas camellias and

rhododendrons. It is also widely known than most woody crops such as many nursery

species tend to be more sensitive to Cl toxicity than herbaceous crops. Relatively few

research studies are available examnng Cltolerance in nursery crops. The studies that are

available vary widely in approach objectives and conclusions making comparison of

results among studies difficult. The appropriate threshold for Qappears to depend greatly

on the specific nursery cropand irrigation method to beused.

Evaluation

Three types of evaluation criteria were used to assess the value of the literature found

during fihe literature review as follows

Scope - The study scope criteria were used to evaluate the presence or absence of

valuable information. These criteria cannot be compared to any known conditions or

practices however they indicated whether or not the literature provided valuable

information on a specific aspect of the project topic. Each piece of literature was scored

with a 0 or 1 for each scope of study criterion depending on whether or not it was

present inthe study.

Applicability The study applicability criteria were used to evaluate how relevant the

study was to the project area in ternis of environmental conditions and agricultural

practices. These criteria were compared with known conditions and/or practices in the

Upper SCR and were therefore used to evaluate how applicable the literature is to the

project area. Literature was given a score of 0 to 3 foreach criterion depending on the

extertt the criterion is examined in the literature.

Quality - The study quality criteria were used to evaluate the scientific merit of the

literatixre. Scores of 0 to 3 were given to each piece of lifierature for each study quality

criterion depending on factors such as the presence or absence of 5tandard requirements

for scientific experimentation arialysis and interpretation of results source of literature

and currency and durationof the study.

Thorougki discussion is dedicated to the actual evaluation ofthe articles for eacli of. the three

crop types and the formulation of supporting information and trends that might or might

notsupport establishment of aCl threshold for these crops. The reader is encouraged to

carefully review Section 3.0 Evaluation of this report to completely understand the findings

and limitations of this evaluation.

L
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Recommendations

Avocados

-No-evidenee-indicates-that-the-C-l-hazard level-for-avocados-is-below

100-milligraxns-perliter--mg/L.No scientific studies or extension specialists with experience in the project study

area have indicated that Cl injury occurs below 100 mg/L. Therefore the lower limit of the

Cl hazard range is reasonably certain.

The upper range is less certain. Above this concentration 100 mg/L the Cl hazard level

has been interpreted up to 178 mg/L by at least one author. There are various reasons to

believe that this upper limit is too high. The reader is referred to Section 4.0Recom-mendationsof this report for detailed justification and discussion on this topic. At Cl

concentrations between 120 and 178 mg/L Cl injury has been demonstrated to Occur in

several studies. For this reason the recommendations for the Cl thresholds that are above

100 mg/L converge on approximately 120 mg/L. The applicability of this value has some
limitations because it is derived from sources that are not specific to the project study area

however no valuable evidence suggests another proposed Cl level anywhere between 120

and 178 mg/L. Therefore although there is clearly not enough evidence to propose an

absolute threshold with the literature presently available the best estimate of a Cl hazard

concentration ranges from 100 to 120 mg/L.

Again the reader is strongly encouraged to review thedetailed information and justification

of this threshold range.provided iin Section 4.0 Recommendations of this report.

Strawberries

The studies that were evaluated provided valuable information about strawberry Cl uptake

and correlated increased uptake-with increased leaf burn. However they did not provide

sufficient data to determine an appropriate Cl threshold for irrigation water. The primary

factors that lead to this conclusion are as follows

Insufficient data were collected to correlate Cl uptake to yield and fruit-quality impacts.

The studies noted variability in plants or plant injury in control treatments suggesting

potential outside factors in the results.

Study applicability to the Upper SCR was Iimited primarilywith respect to the following

factors found in the literature

- Varieties grown

- -Different or unknown irrigation methods

- Different or unknown irrigation management
- Different or unknown climate

- Different or unknown cultural practices

VI RDD1050590004 CR2820AOC
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Nursery Crops

The available information does not provide sufficient evidence upon which to base a

recommendation for a Cl threshold for nursery crops. The primaryfactors that lead to this

conclusion are as follows

Studies by Wu et al. come the closest to providing the needed information but they

showed evidence of adverse effects with sprinkler irrigation at-300 mg/L Cl suggesting

that the threshold value is lower than 300 mg/L. In this case it is difficult to jixstify

establishing a standard based on the results of only a few experiments by one research

group.

Studies by the United States Salinity Laboratory provide much information oii the

relative salt tolerance for soil-planted and surface-irrigated plants but include no

information on sprinkler irrigation effects. Given the importance of spririkler irrigation

to Upper SCR nursery crop production and the differential effects of root zone as

compared to foliar exposure the value of these studies in setting an irrigation water

standard is limited.

Thresholds suggested by extension pamphlets and local experts are not clearlytied to

experimental data making it difficult again to justify at the threshold level.

Productioýn of nursery crops in large containers specimen trees is asignificant

component of the industry and nodata are available on Cl standards for the production

of these crops

Hundreds of plants potentially important to the industry are grown in the SCR but clata

are only available on a limitednumber of thesespecies.
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I. Introduction and Summary of Key Findings.

A. Purpose

-The-Upper Santa- Ciara-River-L-JSCR-C-hloride TMDL--Coilaborative-Process

was-instituted-to-determine-a-thresholdfor chloride in the eastem end of reach 4 as well as the entirety of reaches 5 and 6 of the Santa

Clara River. As part of the Collaborative Process an Agricultural Chloride Threshold Study ACT Study

was conducted. This study consisted of a Literature Review and Evaluation LRE prepared by CH2M
Hill which was then examined by a panel of experts in the fields of agriculture chemistry and soil

science. This panel of experts known as the Technical Advisory Panel TAP met several times over the

course of the study to provide oversight and advice to the stakeholders and consulting teams. In their

final meeting on July 11lh 2005 they were asked to exanmine a draft of the LRE and come to a decision as

to its accuracy. During their deliberation six key questions were developed. These questions served to

guide the overall discussion of the TAP as they made their decision.

The TAP identified six key scientific issues to structure their discussion

1. Please comment on the adequacy of the literature for supporting an interim number orguideline for the level

of chloride that will reduce plant yields. Please comment specifically on the adequacy of the literature to

justify the avocado threshold recommendations in the Literature Review Evaluation and provide your

opinion on the accuracy of CH2M Hills conclusion that there is insufficient literature to provide a

recommended number or range for strawberries and nursery crops. If you are not in agreement with the

range provided in the LRE how would you modify it to feel the guideline concentration range would

prevent detrimental impacts on avocado yields

2. INhat are the relative impacts of TDS and chloride on avocado yield Do you believe that it is scientifically

possible to separate the
effects of the two stresses Please document the evidence supporting your

conclusions.

3. Would you recommend that an experimental study be conducted to produce more meaningful information

than is available in the current literature Why or why not If yes what elements or characteristics should

such a study include

4. How can local knowledge best be integrated into the study Describe what works based on information

from local experience.

5. Please discuss the validity of plant injury growth and yield as metrics of injury. Do you conclude that if

there is plant injury there will be a reduction in yield On what do you base your conclusion

6. Please provide any general comments on the Literature Review Evaluation.

The TWG which is comprised of a variety of stakeholders representing growers water purveyors

elected officials public agencies environmental organizations and other interested parties examined the

Literature Review Report and then generated a list of comments which were then forviarded to the TAP
for their consideration. The TAP response to comments is included as an appendix to this document.

B. TAP Membership nforrnatiori

Ofeg Daugovish Ph.D.

Dr. Daugovish works with the Ventura County Cooperative Extension where he serves as the farm

advisor for strawberry and vegetable crops in Ventura County. He conducts research and educational

programs with emphases on pest control and environmental quality of production addressing the needs

of organic farmers in Ventura County. He has also served as a research assistant with the Department of

Plant Soil and Entomological Sciences at the University of Idaho Department of Agronomy at the

University of Nebraska and the Stensund Ecological Center. Dr. Daugovish received his Ph.D. from the

Critical Review Report
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University of Idaho M.S. from the University of Nebraska B.S. from Latvia University of Agricultuxe.

He is the author and co-author of 4 technical publicatiorts 4 abstracts and 6 technical proceedings.

Ben A Faber Ph.D.

Dr. Faber works with the Ventura County Cooperative Extension serving as the soils/water/subtropical

horticulture advisor in Ventura County. He has research experience in plant nutrition and soil

management. His current research focuses on irrigation requirerrients of avocado and citrus methods of

controlling groundwater nitrate pollutiony effecEs of yard waste mulches on citrus production and various

n.iethods for controlling niicronutrient deficiencies in avocado. Dr. Faber received his Ph.D. from the

University of California Davis M.S. Soil Fertility University of California Davis B.S. Biology University

of California Santa Cruz. He is the author and co-author of multiple technical papers and publications

including 18 publications developed over the last sixyears.

S.R. Grattan Ph.D.

Dr. Grattan is a professor at the University of California Davis where he serves as the plant-water

relations specialist in the Department of Land Air and Water Resources Hydrologic Science Division.

His research areas include irrigation management with saline water plant response in saline

environments uptake of nutrients and trace elements by plants in saline environments and crop water

use. He also performs international consulting work with the World Bank USDA/OICD and USAID

and has previously served as a research assistant with the University of California Riverside and as a

research plant physiologist at the USDA/ARS Salinity Laboratory. Dr. Grattan received his Ph.D. in Soil

Science from the University of California Riverside M.S. in Soil Science from the University of California

Riverside B.S. Soil and Water Science from the University of California Davis. He is the author aridco-authorof15 technical proceedings/presentations 74 refereed publications and over 100 reports

John Letey Jr. Ph.D.

Dr. Letey is Professor Emeritus of Soil Science Soil and Water Sciences Unit University of California

Riverside and Director of the Center for Water Resources University of California Riverside. He has also.

served as the Chair Department of Soil and Environmental Sciences Director University of California

Kearney Foundation.of Soil Science Associate Director University of California Water Resources Center

Califoxnia State Water Quality Coordinator and Director Uruversity of California Saliruty/Drainage

Program. His research areas include irrigation salinity drainage and plantwater relationships. He

received his Ph.D. in Soil Science fromthe University of Illinois and his B.S. in Agronomy from Colorado

State University and has served ori numerous state federal and international advisory committees

University of California and Soil Science Society of America task forces and committees and editorial

boards. He is the author and co-author of over 80 international presentations technical papers

publications and reports.

Darrell H. Nelson B.S.

Mr. Nelson ii aconsultant with Friiit Growers Laboratorp and a farin operations manager arid farmer in

Ventura County. He is the former President and Laboratory Director of the Santa Paula ancl Stockton

Fruit Growers Laboratory. He received his B.S. in Soil and Water Science from the University of

California Davis and has made presentations on the ase of scientific information to implement best

management practices and the use of nutrient budgets. He has also been active in the appraisal of

drinking water quality for regulatory purposes and irrigation water for suitability to specific crops. He

has advised the Los Angeles Regional Water Quality Control Board on Best Management Practices and

the use of Nutrient Budgets as they relate to Total Maximum Daily Loads TMDLs and is currently

serving on the California Avocado CommissionResearch Committee as co-chairman of the mariagement

and physiology sub committee
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Kenneth K. Tanji Sc.D

Dr. Tanji is Professor Emeritus of Hydrology Department-of Land Air and Water Resources University

of California Davis. He has also served as the Senior and Principal Laboratory Technician Department of

Irrigation
Lecturer in Water Science Department of Water Science and Engineering Professor of Water

--ScienceDepartment ofLard-Air-andWater ResourcesViceChair-and ChairDepartment-of-L-aad-Air

and Water Resources and Professor of Hydrology Department of Land Air and Water Resources. He

has more than 45 years of research experience dealing with salinity in agricultural lands in California the

Western U.S. and foreign countries and is currently involved with developing a salinity management

guide for irrigation of landscapes using recycled water. Dr. Tanji received his Sc.D. in Agricultural

Science-Irrigation Drainage and Hydrological Engineering from Kyoto University M.S. in SoilScience-Soil
Chemistry from the University of California Davis B.S. in Chemistry from the University of Hawaii.

He is the author and co-author of 6.books 28 book chapters 158 papers and morethan 200 technical

reports and proceedings.

C. Definitions

In an effort to clarify the work of the Agricultural Chloride Stu.dy the TAP developed the following

definitions to differentiate the terms Threshold and Guideline

Threshold Concentration for Chloride Injury A specific and absolute numerical value of chloride

concentration beyond which according to the scientific literature plant injury will occur. In the case of

avocados this refers to the concentration beyond which leaf injury willoccur.

Guideline Concentration for Chloride Injury A range of numerical values of chloride concentration

beyond which according to the scientific literature plant injury is likely to occur. The range establishes

the likely lowest value at which injury might begin to occur and the likely highest value at which injury

might begin to occur. For example a guideline range for a hypothetical constituent might begin at 3 ppm
as the lower bound or 5 ppm as the upper depending on conditions.

D. Summary of Findings

The key differences between the majority report and the two minorityreports center on three key issues

threshold value the importance of TDS and ion-specific effects and handling the need for incorporating

local knowledge into the study. The chart beloiv summarizes the positions of the majority and two

minority reports on each of these issues.

Threshold Value TDS Vs. fon-Specific Effects Local Conditions

Thelower Iimit at which chloride would be It seems clear that TDS has a negative

unlikely to cause damage to avocados on Impact on avocedo as It does with other salt-
A correlational survey of local water

Mexican rootstock is somewhere around sensitive crops. Chlorlde is a contributor to

quality yield and management practices
100 mg/L. salinity and studies have shown that

would provide useful infonnation.

Majority
avocado is sensitive to this specific ion.

However establishing a precise

Report
The upper limit however is much less

clear to the panelists. The TAP majority Separating the two effects TDS and relationship between chloride and yield

suggests that 117 mg/L would be a chloride might be possible by controlied
may not be possible in light of the large

number of management and
conservative upper-protective limit and a experiments but it would be extremely

environmental factors that can impact tree
limit of 140 mg/L may be protective but difficult and long-term in nature. Extrapolating

Yield
only under ideal non-restricting

the results back to
irrigation

water Cl

conditions guidelines would again be difficult.

All of the experimental evidence strongly Although I agreed that a survey-based

Minority Using the soil concentration range of 355 leads to the conclusion that TDS Is the study to document local Information on

Report 1
to 540 mg/L from table 4 results In a range critical factor for avocados and chloride is water quality and yield would be helpful

of 177 to 270 mg/L In the.irrigation water. minor except to the extent that It contributes the probability of gaining definitive

to TDS. Information Is very low.

To utilize a level above 100 mg/I which I feel that the difference between the effects Local knowledge and experience must be

Minority has been used successfully for the past 40 of chloride and total dissolved solids TDS integrated into the study process for the

Report 2 plus years would be detrimentaal to the are easily observed in the field and can determination of chloride thresholds for the

continued health of these crops. therefore be separated in research trials. plants In question.
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E. Structure of the Critical Review Report

What follows is the Critical Review Report CRR of the TAP. This report contains three sections

First a majority report containing majority responses to each of thequestions supplemental

information and the responses of the four individual TAP members that contributed to the majority

decision.

Second a section containing the minorityreport ofjohn Letey which includes supplemental

information and an explanation of the differences between his opinion and that of the majority.

Third the minority report of Darrell Nelson is included. Tlus section includes supplemental

information and an explanation of the differences between his opinion and that of the majority.

Critfrni Review Report

September 261r 2005
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1.1 Introduction

EXECUTNE SUMMARY

The purpose of this report is to address measures taken and planned to be taken by the County
Sanitation Districts of Los Angeles County Districts to quantify and control sources of chloride in the

Santa Clarita Valley. The Districts currently operate eleven wastewater treatment facilities in Los

Angeles County California including two water reclamation plants WRPs in the Santa Clarita Valley of

northern Los Angeles County. These two plants the Saugus and Valencia WRP comprise the Santa

Clarita Valley Joint Sewerage System SCVJSS along with more than thirty miles of Districts operated

ý

trank lines and one pumping.plant. The system is operated by the Santa Clarita Valley Sanitation District

of Los Angeles County.

The Saugus and Valencia WRPs discharge treated wastewater into the upper reaches of the Santa

Clara River. - The Districts are currently facing significant water quality and regulatory challenges

Resolution 04-004 on May 6 2004.. This resolution is known as the Upper Santa Clara River Chloride
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To address chloride in the upper reaches of the Santa Clara River the Regional Board adopted

regarding the concentration of chloride being discharged to the river from the Saugus and Valencia.

WRPs. The discharges contain chloride in excess of the water quality objective for the upper Santa Clara

River of 100 mg/L which was established by the California Regional Water Quality Control Board Los

Angeles Region Regional Board in 1978 to reflect existing water quality conditions.

Total Maximum Daily Load TMDL and it sets forth a comprehensive Implementation Plan forý

evaluating and attaining the water quality objective for the upper Santa Clara River. It became effective

May 4 2005. One of the tasks required under the TMDL Implementation Plan Task 3 requires the

Districts to submit a plan addressing measures that have been taken and are planned to quantify and

control sources of chloride in the SCVJSS. This report was prepared in partial fulfillment of the

requirements under Task 3 of the Upper Santa Clara River Chloride TMDL Implementation Plan.

1.2 Sources of Chloride Loadings

This report addresses chloride sources for the years 2002 through the first half of 2005. Chloride
ý.

loadings for the year 2001 were fully characterized in a previous report by the Districts Santa Clarita

Valley Joint Sewerage System Chloride Source Report October 2002. This report builds upon the

methodologies established in the previous report.

The primary source of chloride in the SVCJSS is chloride present in potable water served to the

community. Potable water in the area is derived from two sources imported water delivered under the

State Water Project SWP and local groundwater. The chloride concentration ini these two sources varies

depending on a number of factors most notably rainfall patterns. To estimate chloride loading in the

potable water supply water quality and quantity data from the local water suppliers were used.

Other sources of chloride in the SCVJSS include the industrial sector the commercial sector and

hauled waste. Industrial loadings of chloride were estimated using chloride sampling data from industrial

dischargers combined with flow information from Districts permit and surcharge records. Commercial

loadings of chloride were estimated using concentration data taken from the Santa Clarita Yalley Joint

Sewerage. System Chloride Source Report October 2002 along with flow information taken from

Districts service charge records. The contribution of chloride from hauled waste was determined using

sample data to characterize concentration and waste manifests to determine volume. Chloride introduced

Chloride Source Identification/Reduction Pollution Prevention and Public Outreach Plan

1819

1-1



Received

.iL 9 2011
---- ---......

_..commlsslor on
state mandates

Section 1. Executive Summary

at the Saugus and Valencia WRPs during disinfection of wastewater using sodium hypochlorite was

quantified using Districts operational records.

The residential sector also contributes a substantial chloride loading. Chloride concentrations in

residential wastewater exclusive of contributions from self-regenerating water softeners SRWS were

transferred-froin tlie SantaCZaýita YalleyToint Sewerage System-Chloride Source Report October 2002.

The flow volume for residential discharges was estimated using a differential method whereby other

known flow volumes were subtracted from the total system flow volume to obtain the residential

wastewater flow rate. This method was validated in the Santa Clarita TValley Joint Sewerage System
Chloride Source Report October 2002 in which residential flow volumes were determined using both

this differential method and a rigorous modeling technique based on extensive field data collection.

There was excellent agreement between the two methods. The chloride loading contributed from SRWS
was also estimated using a differential method whereby all other chloride loadingswere subtracted froiri

the total chloride loading and the difference was assumed to be contributed by SRWS.

The results of the updated quantification of chloride sources in the SCVJSS indicate that the two

largest sources of chloride on the system continue to be the water supply and residential SRWS. The

estimated chloride from water supply peaked in 2003 at 12800 pounds per dayof chloride representing

85 mg/L chloride in the system effluent. This peak coincided with drought conditions in northern

California and thus a high chloride content in SWP water provided in the area. With extensive rainfall in

both northern California and locally the concentration of chloride in the water supply dropped to

approximately 55 mg/L for the first half of 2005 and the mass loading of chloride from the water supply

dropped to about 9600 pounds per day. The chloride loading from SRWS peaked in 2003/2004 at

approximately 10000 pounds per day representing 66 mg/L in the system effluent. This coincided with

implementation of a prohibition on the. installation of SRWS in the Santa Clarita Valley. The SRWS
contribution. fell significantly in the first half of 2005 as a community-wide public outreach effort to

convince residents to remove existing SRWS began to take full effect. For the first half of 2005 the

chloride loading from SRWS was an estimated 8700 pounds per day representing 50 mg/L in the system
effluent.

Based on the SRWS chloride loading for the first half of 2005 there are an estimated 6500
SRWS still present in the community. This is down from a peak of about 7600 in the 2003/2004 time

frame. The 6500 estimate was corroborated by a survey conducted by a local water purveyor-dn May
2005. A graphical depiction of the breakdown in chloride sources for the last full year available 2004 is

presented below in Figure 1.2-1.

Figure 1.2-1 2004 Chloride Sources

Commercial Induostrial Liquid Waste Disposal

3%
1 /0

0%

5 mg/L
2 mgIL 0.4 mg/L

820 ppd. \ 357 Ppdý 58 ppd

Residential Non-SRWS
14%

24 mg/L

3775 ppd

Resideritial SRWS
37%

66 mglL

10310 ppd

Water Supply

41%
73 mg/L

11496 ppd

Wastewater

Disinfectian

4%

7 mg/L

1071 ppd
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The Districts will continue to monitor and quantify- chloride sources on an on-going basis.

Continued efforts will include collection of data on industrial chloride concentrations and flowrates

industrial self-monitoring of chloride concentrations quantification of commercial flowrates .trackin of

treatment plant sodium hypochlorite use tracking of volumes of wastes acceptedat the Saugus Liquid

Waste Disposal Station collection of groundwater chloride data froni local water purveyors and

monitoring of chloride concentrations and flowrates at the Saugus and Valencia WRPs. The Districts also

plan to begin semi-annual effluent chloride sampling events at the Saugus and Valencia WRPs. These

sampling events would consist of collection of hourly chloride samples over a period of several days. The

purpose ofthe sampling events would be to determine if the magnitude of peak chloride concentrations in

the early morniung hours caused by discharge of SRWS brines decrease as chloride source control efforts

continue. A summary of chloride sources will be submitted to the Regional Board each yearias part ofthe

annual progress report required under the Upper Santa Clara River Chloride TMDL Iinplementation Plan

Task 3

1.3 Chloride Source Control Measures

4
The Districts have conducted a ground breaking nationally recognized source control program

for chloride in the Santa Clarita Valley. Because SRWS are the largest added source of chloride in the

Santa ClaritaValley the source control efforts have focused on these units. However such efforts have

also extended to the industrial sector commercial sector hauled waste and treatment plant operations.

Chloride in water supply is also being examined.

The Districts chloride source control efforts in the SCVJSS began in 196J. with passage of

iad rifr l l d idt f RWS b n iri es ust a commercia an res entialhe discharge o S oni allresoiutions prohibiting

sources. Chloride source control efforts have continued since but were significantly expanded in the

early 2000s well in advance of deadlines required under the Upper Santa Clara River Chloride TMDL

The cornerstone of residential source control efforts in the Santa Clarita Valley was adoption of

ordinances in 2003 prohibiting the installation of residential SRWS. The ordinances were the first of their

kind enacted under a new California law authorizing such ordinances. The ordinances were widely

publicized using press releases a web site a direct mailing to the entire community telephone calls to

developers letters to developers letters to licensed contractors letters to water conditioning system

vendors outreach at community fairs and- a brochure. Additionally the Districts worked with the

Regional Board and the City of Santa Clarita to obtain agreement from local retailers to voluntarily stop

selling automatic water softeners.

Residential community outreach efforts began prior to enactment of the 2003 ordinances-with a

pilot-scale outreach program in two neighborhoods havirig a- high incidence of SRWS. The program

included pre- and post-outreach surveys two mailings that were sent to all residents a-web site a mailing

to realtors and mailings to community opinion leaders. Although.the pilot-scale outreach program was

successful at increasing awareness of the chloride issue among the target-audience it was not successful

in convincing any residents to remove their SRWS.

After enactment of the ordinances a community-wide public outreach program was developed.

Because the pilot program was not as successful as desired new market research was conducted prior to

program development to devise new strategies and messages. Market research included conducting two

focus groups which were held in late 2003. The resulting campaign that was developed relies heavily on

cable television advertising and direct mailings to residents. -It also includes a vieb site a toll-free hotline

that is answered by Districts engineering staff press releases and participation in community fairs. The

program was launched in March 2004 and is sti.ll underway. As the program continued several new

Chloride Source ldentification/Reducfion Pollution Prevention and Public OutreachPlan
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features were added. These include direct mailings each month to homeowners that have purchased a

house in the Santa Clarita Valley in the previous month and an innovative website that collects and

presents performance reviews of alternatives to automatic water softeners.

The community-wide public outreach program has proven to be highly successful.Through----_-.___

August 2005 theDistricts had received 668 responses to the campaign including 261 requests for

information on alternatives to SRWS. The campaigns web site has been very popular reaching a peak.of

6300 page views per month in June 2005 including over 1400 page views of the page presenting

performance reviews of alternatives to automatic water softeners. Based on telephone survey results the

awareness level of the conimunity regarding the chloride issue increased from 4% in mid-2002 to 61 % in

May 2005. Most notably the number of SRWS in the Santa Clarita Valley has declined significantly.

Information on the program has been sent to numerous other organizations and six public presentations

have been made to share theprogram with others. The program has been recognized with local state and

national awards.

Concurrent with the outreach program to residents the Districts have been working with local

retailers to request that they stop selling rock salt and potassium for use in SRWS. These efforts have

paid off as Costco Sears and OSH have stopped selling these products. Other stores such as

Albertsons Vons and Pavilions are still carrying rock salt and potassium but have agreed to post signage

where the products are sold thatprovide information about the harm caused by SRWS. Although it does

not sell rock salt or potassium the operator ofthe Valencia Town Center Westfield Group agreed to help

increase public awareness by posting signage at the Center about the problems with SRWS.

The Districts have also conducted research into the use of fmancial incentive programs and

disincentive programs to further encourage residents to stop using SRWS. After an extensive

investigation the Districts chose to design an incentive program modeled after a highly successful rebate

program conducted by the Santa Clara Water District. The financial incentive program will consist of a

$150 rebate for SRWS users that remove their unit and replace it with an acceptable alternative such as

portable exchange tank service or a non-salt water conditioning device. For.households with SRWS that

choose to no longer soften their water a $100 rebate will be offered simply for removal of the SRWS
-from the household with no replacement. The Districts are in the process of completing the detailed

design for the -program and plan to implement the program by the end of 2005. A grant request for

funding of such a program wasalso submitted.

The Districts are also in the process of expanding the residential source control program to

include saltwater pools. Saltwater pools are swimming pools that perform disinfectiori by using an

electrolysis process to create chlorine gas in-situ at the pool from sodium chloride that has been added to

the pool. High chloride concentrations are maintained in such swimming pools and discharges of filter

backwash from the pools and/or draining of the pools for repairs could cause excessive chloride loading

to the system if these systems become popular. Therefore the Board of the Santa Clarita Valley

Sanitation District of Los Angeles County introduced an ordinance prohibiting new discharges from such

poolsto the sewerage system and prohibiting the conversion of existing pools that discharge to the

sewerage system to saltwater pools. The ordinance was introduced on October 12 2005 and will be

considered for adoption by the Board of the Santa Clarita Valley Sanitation District on November 9
2005.

The Districts are firmly committed to conducting residential chloride source control efforts in the

Santa Clarita Valley. The Districts plan to continue the award-winning community-wide public outreach

program. The program will be periodically reassessed to determine its value to overall chloride reduction.

Efforts to work with retailers on a voluntary sales ban of rock salt/potassium and on placement of signage

Chloride Source ldentification/Reduction Pollution Prevention and Public Outreach Plan
1-4
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will continue as an important element of the oufr.each program. The Districts plan to implement the

in.centive program for removal/replacement of SRWS as previously described. This program will also be

periodically reassessed to determine its impact on chloride and will be continued as appropriate The

Districts will consider formal approval of the saltwater pool prohibition and if it is adopted will take

steps to maximize its effectiveness. It is anticipated that this will include publicizing the ordinances

through press releases and direct mailings and contacting swimming pool supply retailers to request a

voluntary sales ban on these units.

ý
Implementation of the incentive program for removal/replacement of SRWS and enactment of an

ordinance regarding saltwater pools are expected to accelerate reductions in the chloride concentrations of

I

effluent from the Saugus and Valencia WRPs. The Districts will contlnue to identify opportunities to

reduce residential chloride discharges and mpdify the residential source control program asappropriate to

strengthen its impact. The Districts have already taken a number of ground-breaking steps in its

residential chloride source control program and plan to continue to remain the national leader in

residential chloride source control efforts.

Although source control efforts have focused on the residential sector the Districts have also

conducted exteitsive source control efforts for other sectors. For the industrial sector the Districts operate

a comprehensive industrial waste source control program that includes permittimg inspe.ctions

monitoring and enforcennent. Under this program industrial dischargers in the Santa Clarita Valley have

.eithe been assigned a chloride discharge limit of 100 mg/L or assigned a performance-based chloride

limit that reflects impleznentation of chloride reduction practices to the extent technologically and

economically feasible. For the commercial sector the Districts are aggressively enforcing their

prohibition on the use of SRWS. Numerous notifications about the prohibition have been made to

commercial businesses and hundreds of ori-site inspections to verify compliance have been conducted.

On-site inspections have included inspections of all establishments in the commercial sectors mostlikely

to have SRWS including all restaurants hotelsbars billiard halls and dry cleaners. No illegal SRWS
have been found at commercial businesses si.nce 2002. In addition the Districts conducted a

comprehensive assessment of sources of saline discharges at commercial businesses to identifSrý such

discharges and develop measures to reduce these sources to the extent technologically and economically

feasible.
- As a result of this assessmerit the Districts required implementation of management practices to

reduce chloride discharges from commercial swimming pools. The liquid waste disposal station at the

Saugus ViWRP was also evaluated for potential chloride reductions and a program put in place whereby

incoming septage loads are checked forconductivity.l

The Districts have also made substantial changes to operation of the Saugus and Valencia WRPs
to minimize the amount of chloride added to wastewater during treatment. In 2000 and 200J- the Districts

discontinued use of ferric chloride and ferrous chloride at the plants resulting int an average 17 mg/L
chloride reduction u the combined effluent from the two plants. The only significant remaiiiing source of

chloride at the treatment plants is use of sodium hypochlorite for disinfection. The Districts are continuing

to evaluate alternative disinfection methods that could farther reduce this source.

Finally the Districts have applied for grant funding to conduct a Water Supply Chloride

Contribution Study which would characterize the relationship between chloride in water supply and WRP
eft7uent and explore potential management strategies to minimize the water supply contribution of

chloride to WRP effluent. The Districts have also applied for grant funding to work with one of the local

water purveyors the Valencia Water Company on a demonstration project regarding wellhead softening

Conductivity generally correlates well with total dissolved solids and chloride is part of total dissolved solids.

Ensuring that loads with excessive conductivity are not accepted helps ensure that loads with excessive chloride are

not accepted.
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of groundwater served to the community. It is believed that serving softened water to the community

could further reduce usage of SRWS in the area thus leading to decreased chloride loadings.

The Districts are firmly committed to reducing chloride sources in the SCVJSS to the maximum

ex.tent that is technologically and. economically. feasible. and .wil continue to explore innovative and

effective-means-to bring-about thisreduction-- -----. - -__

Chloride Source-identification/Reduction Pollution Prevenfion and Public Outreach Plan
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Upper Santa Clara River ChToride TMDL
August 24 2007 Meeting
1000 AM - 1200 PM

Los Angeles Regional Board Offices

AGENDA

1. Review meeting summaries and action items

2. De-brief on August 21 TWG Meeting

a.

b.

c.

Key Action Items

GSWIM Base Scenario Recommendations

Camulos Well

3. Reach Redefinition Staff Report November/December Hearing

4. White Paper No.2 AGR BU Clarification Status

5. White Paper No.3 Reach 4 SSO Considerations

a.

b.

c.

d.

Compliance averaging period discussions

Drought provision considerations

Margin of Safety

Draft oiutline of White Paper No 3

6. Max Benefit Approach for USCR Cl TMDL

7. Phase I SSO-ADA Report time permitting

8. Next Steps / Next Meeting

a. Meeting date with Fran Spivey-Weber

Meeting Summary

Attendees Sam Unger Regional Board Yanjie Chu Regional Board Eric Wu Regional

Board Ashli Desai La.ny Walker Associates Phil Friess LACSD Brian Louie LACSD
Francisco Guerrero LACSD

1. Review meeting sununaries and action items

RB staff indicated that they did not have time to review 8/17 meeting summarydue to work on

the Reach 4 re-definition staff report. RB staff will approve of meeting suminary at the nextface-to-face
meeting.

2. De-brief on August 21 TWG Meeting

Key Action Items

b
RB staff thought that while the UWCD-Upper Basin Puivevor proposal. oji alte.riiative water

manawement stratesi.es has the potential to make sense technically there were a
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number of regulatory issues that had not been sufficiently addressed in the alternative water

management proposal to date. These regulatory issues include 1 lack of enforceable

commitments 2 the use of best effortlBMP style implementation measures for compliance 3
the reliance on poin.t-of use for compliance and 4 lack of alignment between numeric targets

vs. numeric limits. District and RB staff discussed that if the alternative water managerrent

option is to be further explored there would need to be. a nexus that links the concepts being

-considered in the alternative water management proposal with a regulatory framework that will

work for the RB. District staff. discussed the Santa Ana Waterslied -Protection Authority

SAWPA Nitrogen-TDS Task Force model as a potential frainework that used tiered

objectives .anti-degradatio WQOs vs. Maximum Benefit WQOs. as a means to allow for

higher WQOs so long as agency com.mitments.implementation projects are being honored in

the watershed. RB. staff noted that they needed more time to review the. SAWPA model but based

on preliminary understandaig they are not.necessarily sure that it. could be used in this TMDL

setting. RB staff indicated.that they understood that the basis of the SAWP model was the need

to increase water supply through more Colorado river recharge projects and the greater use of

recycled water. District staff noted that the technical issues might be different but the concepts

as a regulatory frainework has potential to give RB some regulator certainty that is based on

achieving certain deadlines through the use of tiered objectives. Both parties agreedthat these

concepts and others needed to be further investigated. As. such District staff tasked Ashli Desai

to draft up white paper on the regulatory fram.eworlc that the RB could potentially utilize to

facilitate a potential altemative water management option. This draft white paper would be

presented and discussed at the next face-to-face meeting b_etween
staff on.September 7 2007.

GSWIM.Base Scenario Recommendations - District staff has had discussions with CH2M Hill

who has indicated that they were on track with completion ofGSWIM inclusive of 21 Base

Scenarios agreed upon by District and RB staf However CH2M Hill- noted that the corripletion

of the 21 GSWIM Base Scenarios would likely squeeze the collaborative process and TWG
stakeholder review time to achieve schedule. Districts staff inquired about the possibility of

trancating the GSWIlVI base scenaiios. from 21 to 8 scenarios in order to bracket the range of

potential compliance options. This would give the fizll range of compliance options and would

make work products and TWG review cyeles more manageable for aU. parties involved. RB staff

agr.eed with reduction in GSWIM Base Scenarios -that would be delivered for the November 20
2007 Final Report. The remaining 13 scenarios would be considered. as additional scenarios

that could be simulated in the future as part of the SSO-ADA efforts.

Camulos Well District staff indicated thatUWCD and District are working on an agreement

that would facilitate.the construction of a multi-port monitoring well on Camulos Ranch property.

UWCD indicated that Camulos Ranch would allow the UWCD to construct and sample amulti-portmonitoring well -on its property and grant.them an easement to the monitoring well. In

preliminary -conversations with District staff UWCD would own well and pay for all necessary

perniits while the District would pay for drilling and installation costs The District would be

afforded the opportunity to collect split samples at the well on all samples collectedby UWCD.

3. Reach Redefmition Staff Report Noveinber/December Hearing

RB staff indicated that the Reach Redefinition Staff Report is in fmal stages and will likely be

3 finalized for public notice on Monday August 27 2007. RB staff noted that based on comments

from.Iegal counsel the term reach redefinition has been re-characterized as reach

subdivision to note the distinction that the Reach 4 will maintain the same boundaries Blue Cut

to A Street Fillmore as previously but will only - be split or subdivided at Piru Creek. Reach
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Subdivision will be the new term that is utilized for this potential action and Basin Plan

Amendment in the future.

4. White Paper No. 2AGR BU Clarification

Ashli Desai discussed the status of White Paper No.2 as well as some of the preliminay elements

The white paper will likely be distribttted for review in the next few weelcs. Ashli Desai provided

anoverview-of the--U-AA-factors-and-analyses-that-will-be-considered-and-describedthe-potential-approachesthat the RB can consider in clarifying the AGR BUs for Reaches 5 and 6. These

approaches include througiz a clarification/correction in the Basin Plan through a site-specific

objective process or through a formal UAA process. Ashli described the pros aud cons for each

option and that her staff are still worlcing on the UAA-type analyses.

5. Wllite Paper No.3 Reach 4 SSO Considerations

RB and District staff discussed Reach 4 SSO considerations with the bulk of discussion related to

the necessary averaging period for the LRE guideiines. RB staff provided an overview of a

technical rn.emoranduin they developed which in their opinion suggested that the averaging

period for the LRE guidelines was 2 days. District staff discussed their perspective and analyses

that suggested that the averaging period was more of a 6-month to 12-month period. RB and

District staff agreed that additional worlc needed to be conducted to better detemzine the -

appropriate averaging period applicable to the LRE guidelines. District staff will investigate

whether Joel Kimmelshue principal author of LRE report is available to do additional work to

clarify averaging periods for LRE guidelines and salt-sensitive crops.

6. Max Benefit Approach for USCR Cl TMDL

This agenda item was discussed in Agenda Item 2 and RB and Districts staff agreed that a white

paper on the regulatory framework that supports alternative watersupply options aud/or other

max benefit approaches be developed for RB review.

7. Phase I SSO-ADA Report time permitting

not discussed

8. Next Steps / Next Meeting

Next meeting was scheduled for September 7 2007 at RB offices. Joint meeting with State

Board Member Fran Spivy-Weber tentatively set at October 12 2007.

-7-4 AR-7
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Outreach to Friends of SCR and USFWS and CA June 11 2007 Brian Louie Will be resolved after completion of

DFG to assure they are given opportunity to review ReportAddendum andTAP Critical

completed TES Study materials to support process Review fle ort bOctober 2007

2 Brian Louie to send Sam Unger revised scope of June 11 2007 Brian Louie RESOLVED Revised sdope was

Trussell-MWH Cost Study. hand-delivered to Sam Unger at

6/12/2006 Meeting

3. Regional Board commits to complete review of June 11 2007 Regional RESOLVED

AGR BU White Paperby 6/28/2007. SCVSD will. Board

send White Paper to.RB.by 6/21/2007

Regional Board could not complete review until June 22 2007 Sam Unger provided Regional Board

July 5 2007 due to vacations schedules comments on White Pa er No.2

4 Deb Smith to contact USEPA and receive June 112007 Deb Smith Resolved - RB st.aff could not get a

clarification on UAAdecision as soon as possible timeline on getting EPA feedback. and

to provide direction to SCVSD advised that we conduct UAA-like

analyses in White Paper to cover all

Sam- Unger to provide date as to when EPA wlll July 6 2007 Sam Unger possibilitles.

provide feedback on White Paper No 2 AGR BU

Clarification

Due to uncertainty of EPA feedback project team- July 13 2007 Project Team UAA-like analyses will be Included in

determined that UAA-like analyses should be Final Whfte Paper No.2

conducted to cover all bases. UAA factors will be

analyzed as part of White Paper No. 2

Project Team discussed possibility of.an alternative August 3 2007 Project Team

option to conductirig UAA that could be modeled This option will be included in Final

afterAmmonia SSO which delineated ELS White Paper No.2

absent/present area and applicable objectives

wBhout making changes to applicable Basin Plan

Use Desi nations.

.5 October 2 2007 Joint State Board - Regional June 12 2007 Project Team SCVSD completion of White Paper

Board Hearing will oonsider BPA to redefine June 22 2007 No.1Reach Redefinitionyto RB by

Reaches 4 and 5 of the..SCR. July 6 2007 July 17 2007 to support BPA

processes. RESOLVED SCVSD

RB mentions that joint State Board - Regional August 3 2007 submitted Draft White Paper to RB on

Board hearingwill not occur July 17 2007.

RB mentions that they will not.make October 4 August 15 2007. RB - completion of staff report

BoardHearing and may.potentially not be able to Conference Call supporting docs tentative resolutions

make.November 1 Board date as well. RB has put public noticing by August 1 2007 to

thisagenda item on Dec 5 Board Calendaras support BPA processes

worst-case.

DELAYED.- RB has not.completed

staff report makes commitment to

complete staff report in time for public

noticing of the November 1 2007

Regional Board Hearing.

6 October 22007 Joint State.Board Regional June 12 2007 Project Team RB - completion of staff report

Board Hearing will include informational items on June 22 2007 supporting docsand public noticing

Reaches 5 and 6 AGR BU Clarifications and Reach July 6 2007 by September 202007 to support

4SS0 considerations in preparation for the May informational items forthe

2008.TMDL re-opener. November i 2007 Regional Board

Hearing.

ýý-ý.ýý

1831



Action Items / Agreements for USCR Chloride TMDL

Rev. 8/16/2007

Received

July 29 2011
commission on

state mandates

Ip Ma orýActionýltem s /.A reemetit s Meeflqabete. i Res ptisiblllt I i13ýsQfiýtiný ýiiýt ýýý

RB mentions that jolnt State Board - Regional August 3 2007 SCVSD - completion of White Paper

Board hearing will not occur Nos. 2 AGR BU Clarification and 3

Reach 4 SSO considerations to RB
RB mentions that they will not make October 4 August 15 2007 by September 4 2007 to support

Board Hearing and may potentially not be able to Conference Call Informational items for the

make November 1 Board date as well. RB.has put November 1 2007 Regional Board

his-agenda-item-on-0ec 5 Board Caiendar as- - Hearing

worst-case

7 Use of MIG-LWA team for future TWG June 12 2007 SCVSD SCVSD to contact and inform LWA
Collaborative Processes and MIG of new potential

roles/responsibilities

RESOLVED

8 Additional Modeling Scenarios will not be included June 12 2007 SCVSD Task 5 Report Addendum submitted

in Final Task.5 Report but included as an as part of Phase II SSO/ADA Report

addendum to final report due to time constraints on February 5 2008.

RESOLVED

9 Task910b and 10c Feasible Compllance June 122007 SCVSD Feasible compliance measures report

Scenarios wili be evaluated as part of Phase

i/
II submitted on February 19 2008 to

SSOlADA work and completed two weeks after
satisfy

Task 910b and10c-submittalof Phase ll SSO/ADA work and Task 5 requirements.

Report Addendums.

RESOLVED

10 Sam Unger will consider issuing a 13267 Lefter for July 6 2007 Regional RESOLVED RB staff will not issue

Camulos Ranch to require their
participation in the Board 13267 letter to Camulos b/c they are

construction of a multi-port monitoring well on its not a discharger but will continue to

property encourage cooperation. .R heeds

some technical back-up in the form of

memo on need for multi-port

monitoring well as they-pursue other

options.

District Staff will provide RB with technical memo July 13 2007. District RESOLVED - memorandum provided

on need for multi-port monitoring well in East Piru. to Sam Unger on July17 2007

RB mentions they will not send 13267 letter to July 20 2007 Regional

Camulos b/c they are not a discharger but wili Board

provide help to work with relevant
parties-to

encoura e coo eration.

i 1 Sam Unger to have staff send information of July 6 2007 Regional RESOLVED - Yanjie Chu emailed

commercial nurseries located in the Santa Clarita Board Brian Louis on 7110/2007 a list of

Valley from AG waiver program commercial nurseries located in the

Santa Clarita Valle
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ý--. -Excerpts from Resolution RS-2004-01 amending the SantaAna Regional Water Quality

Control Plan Basin Plan

MAXIMUM BENEFIT WATER QUALTTY OBJECTIVES -

As part of the 2004 update of the TDS/Nitrogen Management plan in the Basin Plan several agencies.

proposed that altemative less stringent TDS and/or nitrate-nitrogen water qiiality obj ectives be adopted

for specific groundwater management zones and surface waters. These proposals were based on

additional consideration of the factors specified in Water Code Section 13241 and the requirements ofthe

States antidegradation policyState Board ResolutionNo. 68-16. Since the lessstririgent objectives

would allow a lowering of water quality the agencies were required to demonstrate that their proposed

objectives would protect beneficial uses and that water quality consistent with maxiinumbenefit to the

people of the state would be maintain.ed thus the tise of the term maximuxnbenefit water quality

obj ectives.

Appropriate beneficial use protection/maxinium benefit demonstrations were made by the Chino Basin

Watermaster / Inland Empire Utilities Agency the Yucaipa- Valley Water District andthe City of

Beaumont / San Timoteo Watershed Management Authority to justify alternative maximum benefit

objectives for the Chiino North Cucamonga Yucaipa Beaumont and- San Timoteo groundwater

management zones. These maximumbenefit proposals which are described in detail in Chapter5-Implementationentail commitments by the agencies to implem.ent spe.cifxc projects and progranms.While

these agencies efforts to deveYo p these.tiroposals indicate their stronlr interest to proceed ivith these

commitments unforeseein circuinstances may impede or preclude it To address this uossibilitv this

Plan incl.udes both the antidegradation and.maxiinum benefit objectives for the subiectwaters

See. Table 4-1. Chapter 5- specifies the reguirements for imnlementation. of these obiectives

Provided that these asencies coxnmitments are met then the asencies have demonstrated

maximum benefit- and the rnaximum benefit obiectives included in Table 4-1. for these waters

apAly for reQulatory purposes. However if the Regional Board finds that these commitments-are

-not being met and thati maximum benefit is thus not demonstrated then the Gantidesradation

obiectivesfor these waters will apply. .
VI. Maximum Benefit Implementatiori Plansfor Salt Management

As discussed in. Chapter 4 with some limited- exceptions TDS and nitrate-nitrogen objeaives for

groundwater manageriaent zones in the Santa A.na Region u%ere established to ensure thathistorical quality

-is maintained pursuant to the States antidegradation policy State Board Resolution No -68.-16.

However alternativa less stringent rnaximum benefit objectives are also specified in Chapter 4 for -

dertain groundwater management zones. These maximum benefit objectives which would allow the

iowering of water quality were established based_on_demonstrations by the agencies recoznmending them

that antidegradation requirements -
were satisfied. First these asrencies demonstrated that beneficial.

uses would continue to be protected.Secondthese agencies showed that watei guality consistent

with maxinium benefit to the people of the state would be maintained. Other factors such -as

economics - the need to use recycled water and the need to develop housing in the areayere also

taken into account in establishina the obiectives see Chapter 4.

The demonstrations of maximumbenefit by these agencies are contingent on the implementation of

speoific projects and programs by the agencies. As discussed in Chapter 4 if these projects andprograms

-are not impleinented. to the Regional Boards satisfaction then the alternative antideggadation

obj ectives apply to these waters for regulatory purposes.

rr
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White Paper No. 3

SCR Reach 4B SSO Considerations - Outline

1. Purpose

a. Identify Options for Regional Board to Consider Site Specific Objectives for

Reach 4B of the SantaClaraRiver.

II.. Background

a. Existing Beneficial Uses Water Quality Objectives

b. How Existing Beneficial Uses Objectives were set in Basin Plan

c. Reason SSO - ADA necessary
d. Reach 3 Objective Change Discussion 80 to 100 mg/L

illl. SSO to Revise Objective to 100-117 mg/L

a. LRE Guidelines irrigation

b. Oster Arpaia Paper Salinity and Water Effects on Hass Avocado yieids

c. Rain Dilution - Letey Article Margin of Safety

IV. SSO to Revise Averaging Period to Monthly Annual

a. Ag Tap Recommendations

b. District/Regional Board Analysis based on Ag Tap Recommendations

c. Blue Cut Historical Data Analysis Pre-1997

V. Summary Alternatives

a. 1-00 mg/L Instantaneous No Change.
b. 100 mg/L Daily Average

c. 100 mg/L Monthly Average
d. 100mg/L 6-Month Average
e. 100 mg/L Irrigation Seasonal Average.

f. 100 mg/L 12-Month Average

g. 110 mg/L Instantaneous

h. 110 mg/L. Daily Average

i. 110 mg/L Monthly Average

j. 110 rrig%L 6-Month Average
k. 110 rrig/L 12-Month Average
1. 1.10 mg/L Irrigation Seasonal Average

m 117 mg/L Instantaneous

n. 117 mg/L Daily Average
o. 117 mg/L Monthly Average

p. 117 mg/L 6-Month Average

q. 117 mg/L 12-Month Average
r.. 117 mg/L lrrigation Seasorial Average
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Upper Santa Clara River Chloride TMDL
September 7 2007 Meeting

1000 AM - 1200 PM
Los Angeles Regional Board Offices

AGENDA

1. Review meeting suinmaries and action items

White Paper No.2 AGR BU Claritication Status

3. White Paper No.3 Reach 4 SSO Considerations

a.

b.

c.

Update on additional work for Joel Kimmelshue

Preliminary Scope of Worlc

Preliminary Schedule of deliverables

4. Regulatory Framework for Alternative Water Management / Maximum Benefit Approaches to

the TMDL

5. Phase I SSO-ADA Report

a.

b.

c.

d.

Progress on identiftcation/description of additional scenarios

Reach 4 SSO considerations

Baseline analyses for 13241 factors

Revised schedule

6. Next Steps / Next Meeting

Meeting Summary

Attendees Sam Unger Regional Board Yanjie Chu Regional Board Eric Wu Regional Board Ashli

Desai Larry Walker Associates Brian Louie LACSD Francisco Guerrero LACSD

1. Review meeting sununaries and action items

RB staff requested minor changes to the meeting summaries for 8/17 and 8/24 related to discussions

on the UWCD-CLWA Alternative Water Management Proposal as well as expected submittal dates

for the Draft White Paper No.2. Final summaries reflect requested chariges.

R$ and District staff also discussed to change the TWG meeting date from October 16 to October 23
because of potential schedule conflicts for agencies participating in WEFTEC which is scheduled for

the week of 10/15-19. The October TWG meeting.will now be scheduled for October 23 2007.

2. White Paper No.2 AGR BU Clarification Status

District staff informed Regional Board staff that additional time was needed to complete White Paper

No.2 and it would be submitted by early next week. The fnal draft report will include an executive

summary that summarizes the available informatiori and approaches that can be taken to potentially

clarify the AGRbenefcial use for Reaches 5and. 6. RB staff indicated that they may only

discuss/provide information on the AGR BU for Reaches 5 and 6 for the November 1 Informational
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ltem and will likely not discuss the details of regulatory implications. District staff indicated that

such an approach is acceptable and that. the District would work with RB staff toa edit the document

as necessary to support the informational item.

District staff requested direction from Regional Board on the need to contact individual riparian

property owners given that land use zoning.for these properties indicates that only Newhall Land and

Farm and the District are legally zoned for coinmercial agricuiture. Regional Board staff indicated

they still recommend that individual riparian property owners be oontacted about whether. they have

plans to claim riparian surface water rights for the purpose of irrigating salt-sensitive agricitlture.

3. White Paper No.3 Reach 4 SSO Considerations

RB Staff indicated that they would like some revisions oný the scope of work submitted to Joel

Kimmelshue with NewFields Agricultural and Environmental Resources LLC formerly with CH2M
Hill to provide greater clarification on averaging periods for the LRE guidelines. RB staff was

concerned with the usage of the term acute averaging period as it implies that the project team is

tasking Joel - et al. to weigh in on chloride levels that would cause death for salt-sensitive crops.

Districts and RB staff agreed that scope would be revised so that the term acute averaging period is

replaced with the term critical averaging period to reflect averaging periods for different critical

conditions related to management and seasonal conditions/considerations ie Santa Ana winds

cultivation pattems rainfall patterns etc.. Districts and RB staff also agreed that scope would reftect

desire that any. new literature reviews go throu.gh the same screening processes that were employed

for the LRE to assure that literature found is applicable and vieighted/scored appropriately. RB staff

requested that Joel be available for a conference call to discuss at a future meeting

Regional Board and District staff discussed informing the TWGabout work taskedto NewFields at

the September 25 TWO meeting. District staff discussed that they have tasked Joel Kimmelshue to

complete the work in time for future discussions at the October 23 200.7 TWG meeting A draft tech

memois to be delivered by-October 15.
ý

.4 RegulatoryFrainework-for Alternative WaterlVIanagemeintMaximum Benefit Approaches to

the TMDL

Ashli Desai -discussed how some of the elements and approaches being advocated by the Upper Basin

Water Purveyors and United Water Conser.vation District could be implemented through a regulatory

approach that is acceptable to the Regional Board. RB staff indicated that they did not have time to

review the draft document but did make some general recommendations that the document be revised

with respect to issues of tone and overall organization of the docuinent. A revised framework will be

prepared byAshli Desai to reflect those requested changes. This framework will..be discussed in

future meetingsand. after fiuther review of thedocument by RB manageinent.

5. Phase I SSO-ADA Report

a. Progress on identification/description of additional scenarios

b. Reach 4 SSO considerations

c. Baseline analyses for 13241 factors

d. Revised schedule

District staff discussed an 8h revision to the Gantt chart that reflects changes in the schedule for Phase

I SSO/ADA reports. Both reports now are.to be submitted to R8 by late September. With respect to

White Paper No.3 Reach 4 SSO_ Considerations Distnot and RB staff agreed that this white paper
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would be delayed pending techaical memo being developed by Joel Kimmelshue on averaging

periods for LRE guidelines.

6. Next Steps / Next Meeting

District and RB staff to meet September 14 where the principal discussion will be about the scope of

work related-to clatifications ori tlreaveragirigperiod fortire LItE ýLrideliires.
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1 Outreach to Friends of SCR and USFWS and CA June 11 2007 Brian.
Louie Will be resolved after completion of

DFG to assure they are given opportunity to review Report Addendum and TAP Critical

completed TES Study materials to su drt process Review Re ort byOctober 2007

2 Brian Louie to send Sam Unger revised scope of June 11 2007 Brian Louie RESOLVED- Revised scope was

Trussell-MWH Cost Study hand-delivered to Sam Unger at

6/12/2006 Meeting

3 Regional Board commits to complete review of June 1.1 2007 Regional RESOLVED

AGR BU White Paper by 6/28/2007. SCVSD will Board

send White Paper to RB by 6/21/2007

Regional Board could not complete review until June 22 2007 Sam Unger provided Regional Board

Jul 5 2007 due to vacations schedules comrrients on White Paper No.2

4 Deb Smith to contact USEPA and receive Juhe 11 2007 Deb Smith Resolved - RB staff coUld not get a.

clarification on UAA decision as soon as possible timeline on getting EPA feedback and

to provide direction to SCVSD advised that we conduct UAA-like

in White Paper to cover allanalyses

Sam Unger to provide date as to when EPA will July 6 2007 Sam Unger possibilities

provide feedback on White Paper No 2. AGR BU

Clarification

Due to uncertainty of EPA feedback project team July 13 2007 Project Team UAA-like analyses will be.included in

determined that UAA-like analyses should be Final White Paper No.2

conducted to cover all bases. UAA factors will be

analyzed as part of White Paper No. 2

Project Team discussed possibility
of an alternative August 3 2007 Project Team

option to conducting UAA that could be inodeled This optlon will be included in Final

after Ammonia SSO which delineated ELS Whfte Paper No.2

absenfi/present area and applicable objectives

without makingchanges to applicable Basin Plan

Use Desi nations.-

5 October 2 2007 Joint State Board - Regional June-12 2007 Project Team SCVSD - completion of White Paper

Board Hearing will consider BPA to redefine June 22 2007 . No1Reach Redefinition to RB by

Reaches 4 and 5 of the SCR. July 6 2007 July 17 2007 to support BPA

processes.
RESOLVED - SCVSD

RB menfions thatjoint State Board - Regional -August 3 2007. submitted Draft White Paper to RB on

Board hearing will not occur July 17 2007.

RB mentions that they will not make October 4 August 15 2007 RB - completionof staff reporE

Board. Hearing and may potentlally not be able to Conference Call suppoPting docs tentatiire resolutions

make November 1 Board date as well. RB has put public noticing by August 1 2007 to

this agenda ifem on Dec 6 Board Calendar as support BPA processes

worst-case.

DELAYED - RB has not completed

-staff report rrtakes commitmerit to

complete staff report in time for public

noticing of the November 1 2007

Regional Board Hearing.

6 October 2 2007 Joint State Board - Regional June 12 2007 ProjectTeam RB - completion ofistaff report

Board Hearing will include informational items on June 22 2007 supporting docs arid public noticing

Reaches 5 and 6 AGR BU Clarifications and Reach July 6 2007 by-Septernber 20 2007 to suppoft

4 SSO considerations in preparation for the May informational items for the

.200 TMDL re-oqener.
November 1 2007 Regional Board

Hearing.

7-1ss
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i. Gý Iýet s o s
RB mentions that joint State Board - Regional

Board hearing will not occur

August 3 2007 SCVSD - completion of White Paper

Nos. 2 AGR BU
Clarification

and 3

Reach 4 SSO considerations to RB

RB mentions that they will not make October 4 August 15 2007 by September 4 2007 to support

Board Hearing and may potentially not be able to

make November 1 Board date as well. RB has put

Conference Call Informational items for the

November 1 2007 Regional Board

-

this-agenda item on Dec-5- Board-Calendar-as
-- - -

Hearing.

worst-case.

7 Use df MIG-LWA team for future TWG

Collaborative Processes

June 12 2007 SCVSD SCVSD to contact and Inform LWA

and MIG of new potential

rales/responsibllities

RESOLVED

8 Additlonal Modeling Scenarios will not be included

in Final Task 5 Report but inciuded as an

June 12 2007 SCVSD Task 5 Report Addendum submitted

as part of Phase II SSO/ADA Report

addendum to final report due to time constraints on February 5 2008.

RESOLVED

9 Task 910b and 10c Feasible Compliance

Scenarios will be evaluated as part of Phase I/Ii

SSO/ADA work and completed two weeks after

June 12 2007 SCVSD Feasible compliance measures report

submitted on February 19 2008 to

satisfy Task 910b and 10c

submittal of Phase Ii SSO/ADA work and Task 5 requirements.

Report Addendums.

RESOLVED

10 Sam Unger will consider issuing a 13267 Letter for

Camulos Ranch to require their participation in the

construction of a multi-port monitoring well on its

property

July 6 2007 Regional

Board

RESOLVED - RB staff will not issue

13267 letter to Camulos b/c they are

not a discharger butwill continue to

encourage cooperation. RB needs

some technicai back-up in the ferm of

memo on need for multi-port

monitoring well as they pursue other

options.

District Staff will provide RB with technical memo July 13 2007 District RESOLVED ý memorandum provided

on need for multi-poft monitoring well in East Piru to Sam Unger on July 17 2007

RB mentlons they will not send 13267- letter to Juiy 20 2007 Regional

Camulos b/c they are not a discharger but will Board

provide help to work with relevant parties to

encourage coo eration..

11 Sam Unger to have staff send information of

commercial n.urseries located in the Santa Clarita

July 6 2007 Regional

Board

RESOLVED -Yanjie Chu emailed

Brian Louie on 7/10/2007 a list of

Valley from AG waiver program commercialnurseries located in the

Santa Clarita Valle
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Scope of Work on Clarifyin.g Applicable Averaguig Periods for LRE Guidelines

NewFields Agricultural and Environmental Resources

Tasks

1 Developa technical memorandum on the following ý

a. Review the basis for LRE Guidelines and how the supporting literature informs

on potential conipliance avera.ging periods that would be applicable for the

guidelines as well for any acute exposure conditions and report on findings.

b. Conducf an additional literature review as necessazy on any studies that would

inform on applicable averagingperiods for the LRE guidelines as well for any

acute exposure conditions and report oh findings.

c.. Review Project Team questions 1-6 only AG TAP responses 1-6 only and

on including anyProject Team analyses ýt9 determine if the available informati

new info from literature reviews will inform.on applicable averaging.periods for

the LRE-guidelines as vvell.for any acute exposure coriditions and report on

findings. This may require some consultatioh with AG TAP co-chairs

d. Deterniine the feasibility of establishing arange of compliance averaging periods

for acute/chronic exposures that are coupled with site-specific seasonal

considerationsand/or conditions.. eg effects of rainfall Santa Ana winds

cultivation patterns flowering/fraitin.gperiods etc. aud. report on findings.

e. Make recommendations on applicable compliance avezaging perio.ds for the LRE

gni.delines as well .fo acitte exposure periods.

2. Participate in five monthly conference calls.with Project Team from September -
Deceinber

3. Attend two 2 technicalworking group meetings and one 1 TechnicatAdvisors Panel

meetings as necessary.

Schedule

Task 1- Draft completed-by September 30 2007

Final completed by October 15 2007

Task 2-. TBD but typically on Fridays from 1000 AM -1200 PIVI

Task 3 - TWG Meetings on 3rd TUesdayin October 10/16 andNovem.ber 11/20
TAP.Meeting in November/December pending TAP availability and if necessary

web eonference call for TAP is a possibility

- 7--200
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Regulatory Framework for Alternative Water Management / Maximum Benefit

Approaches for the Upper Santa Clara River Chloride TMDL

DRAFT

In the proposed Alternative Water Management Strategy as well as for other maximum
benefit approaches regulatory flexibility is being sought in the following areas

1. Compliance point at the LA/Ventura County Line

2.- Target6f 117 mg/L-but rriairitaiti objective at100 rng/Lat the CountyLirie

3. Compliance determined through implementing measures.

4. Drought relief given by supplying agricultural users with altezuative water

supplies.

This document provides a regulatory framework that may potentially facilitate regulatory

flexibility in the areas listed above.

Received

July 29 2011

commission on

state mandates

To help establish the boundaries of the available regulatory flexibility the fixed

requirements of the TMDL were identified. Two key fixed requirements were

detertnined

1. The TMDL must result in compliance with water quality standards.

2. For Reach 4 the water quality objective cannot exceed 117 mg/L with a yet to be

determined averaging period based on the LRE results.

Outside of these two requirements the Regional Board likely has some regulatory

flexibility that can. be utilized to develop a solution. The following provides regulatory

options to address each of the four points above.

Compliance point at the LA/Ventura County Line and Target of 117 mg/L

Both the compliance point at the LA/Ventura County Line and the target of 117 mg/L can

be addressed through the development of site-specific objectives. Three possiblesite-specificobjective approaches were identified.

1. Site-specific objective between 100 and 117 mg/L with to be determined

averagiing period detennined at the County Line or at end of Reach 4B..

2. Site-specific objectives determined for each Reach 4B 5 and 6 applied at the end

of each reach.

3. Site-specific objectives determined for each Reacll 4B 5 and 6 applied at any

point in the reach.

If objectives are determined for each reach Reach 4B would be between 100 and 117

mg/L Reach 5 and Reach 6 objectives wi11. be determined based on the chloride

concentrations necessary to protect the beneficial uses within Reaches 4 5 and 6.

.Pag 1 of 3
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Regulatory Framervorkfor Alternative Water Management / MaadmumBenefit

Approaches for.the Upper Santa Clara River Chloride TMDL

DRAFT

Compliance determined through implementing measures

For storrnwater and agricultural entities compliance with T1vIDL allocations has been

allowed through the implementation of best managemerit practices. However this

mechanism has riot been utilized in the Los Angeles Region for. POTW discharges.

Although it is a potentially feasible regulatory mechanism it is unlikely that it would be

acceptable to the Regional B.oard. and other entities in the region. As a result other

options for regulatory flexibility to address thisxequest were identified

Based on the information pr.ovided by Kennedy Jenks in their white paper and their

presentation on August 21 2007 the primary reason for allowing.compliance through

impleirienting measures is twofold. First it allows flexibility for meeting the TMDL
requirements even if water quality objectives are not xniet and secondly it ensures that

required actions are taken to implement the TMDL. The rationale is prolilemafic. because

the TMDL must result in compliance with water quality objectives and the required

actions are not necessarily- controllable by the responsible parties in. the TMDL.

Therefore a regulatory mechanism m.ust be developed that results incompliance with the

water quality objectives and links the implementation actions back to the responsible

p.arties in the TMDL. Possibleapproaches. include

. _

1. Linking the POTW allocations to the available assimilative capacity in the river.

2. .Linkin the POTW allocations to the implementation of specified actions.

3. Nlaking the water agencies aTesponsible party to the TMDL This could be done

through a. discharge permit waiver or other mechanism but -a discharge source

must be identified.

For the fir5t two approaches. multiple allocationscould be provided that are linked to

implementation -of actions that provide -assimilative capacity or export salts out of the

watershed meeting water reuse-goals salt load exportlreductions So theIowest

allocation. would correspond toineeting thesite-specifiq objectives with the existing

assimilative capacity. Then higher allocations would be assigned corresponding to the

increase in assimilative capacity or salt export from implementation actions. If the

actions do-not occuror cease to.operate the minimum allocations wouldapply Tf the

linked allocations resultý in reoeiving water concentrations that are greater than the

existing objective site-specific objectives would need to be developed. Thewater quality

objectives could be tiered and based on commitments made either by the discharger

and/or by .othe entities. .e.g salt exporVreductions enhancements of assirriilative

capacity.

Page 2 of 3
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Regulatoiry Framework for Alternative Water Management / Maximum Benefit

Approaches for the Upper-Santa Clara River Chloride TMDL

DRAFT

Drought Relief

The-best-mechanisin-for-providing-drouglit-relief

is-to-include-drought-provisions-in-the-site-specificobjectives that are adopted by the Regional Board. Changing the objective

would permanently allow for deviations fi-om the water quality objectives during drought

conditions. Several options exist for developing drouglrt provisions. Some examples are

1. Linking the objective to the water supply i.e. arily allowing a certain amount of

salt.addition above the water supply concentrations.

2. Providing a set higher objective during drought conditions. This would likely

need to be linlced to the protection of agriculture through other mechanisms such

as the provision of alternative water supplies.

3. Developing a variable objective based on climatic pattern.s irrigation rates etc.

This -would be complicated to develop but would provide the most flexibility. It

would be similar to the metals objectives that vary basýd on hardness.

If the objective does not include drought provisions the TMDL would require

compliance with the objective during drought conditions. However the allocations could
_

change during droughts if they are connected-to actions that result in compliance with the

objective. Possible actions include increasing the assimilative capacity of the River

reducing discharge volume or increasing salt exports.

Sumiinary

In summary because of the fundamental requirement that the TMDL must result in

compliance with water quality objectives site-specific objectives need to be developed

that includes a drought provision. Once the site-specific objectives. are in place a number

of mechanisms are available to adjust the allocations and provide operational flexibility

for the implementation program.

Page 3 of 3
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Upper Santa Clara River Chloride TMDL
October 5 2007 Meeting

1030 AM - 1230 PM
Regional Board Offices

AGENDA

1. Review meeting summaries and action items

2. November 1 2007 Regional Board Hearing

a. Reach 4 Subdivision

b. Reach 5/6 AGR BU Clarification - Information Item

c. Comments received

3. Update on Alternative Water Mauagement Options

a. Districts meeting with Lynn Takaichi aad Steve Bachman

b. Regulatory Framework for Alternative Water Mariagement / Maximum Benefit

Approaches to the TMDL

4. SSO-ADA Studies

a. White Paper No. 2B review status

b. White Paper No. 3 Reach 4B SSO Considerations

i. Averaging periods for LRE Guidelines - Update

ii. Drought conditions

5. GSWIM / Collaborative Process Issues

a. TAP/TWG Reviews

b. Schedule Recommendations

i. Interim Report Model Calibration 8 Base Scenarios -November 20

ii. Final Report Model Calibration Additional Scenarios - Mid January

iii. Critical Review Report - End of Januaiy

6. Next Steps / Next Meeting

a. October 12 2007 Meeting with Fran Spivy-Weber

Meeting Summary

Attendees Sam Unger Regional Board Eric Wu Regional Board Yanjie Chu Regional Board Ashli

Desai LWA Phil Friess LACSD Brian Louie LACSD Frank Guerrero LACSD

1. Review ineeting snminaries and action iteins

RB staff had changes related to discussions on the status of additional studies on the LRE guidelines

averaging period. Changes to the summary are noted in traclc changes inode of the revised fmal

summary. RB and Districts staff disagreed on the issue of whether discussioris/concepts on averaging

periods for other salt-sensitive crops i.e strawberries and nursery crops needed to be included as

patt. of the analysis that is conducted by NewFields. The issue relates to the fact that the LRE

guidelines are based on protectionof avocados since existing literature did not provide enough

infonnation on guidelines for strawberries and nursery crops. Implicit iri the LRE guidelines is the
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assumption that avocados are the most sensitive crop and that the irrigation guideline established

through LRE would be suffiýciently protective of the other salt-sensitive crops. RB staff mentioned

that they would like averaging periods for strawberries and nurseries to be included in a revised scope ý

for NewFields. District staff expressed concernsthat there is no guideline for strawberries or nursery

crops and that without that information it is difficult to establish a meaningful averaging period. RB

Staff eoaressed concern that the LRE did not find cMoride thresholds for strawbetrv and nursery

crops that are sisnificantly higher than the threshold for avocados aind therefore they sliould not be

excluded from the averaging period study. RB and District staff agreed to continue-diseussing this

issue in the future. RB staff indicated that with or without that infonnation they will have to make a

decision on this issue based on their best professional judgixient.
ý

RB staff also requested some changes to the September21 2007 summary related to discussions

ict staffabout.the effects that TDS stressors had on the applicable LRE guideline range. Distr

disagreed in the RB stafPs assessment of the issue and both parties will continue todiscuss the issue

and seek answers through correspondences with NevvFields.

2. Novernber 1 2007 Regional Board Hearing

RB staff provided an update of stakeholder comments/discussions they have had to date about the

Reach 4 subdivisi.oin as well as the Reach 5/6 AGR BU Clarification. RB staff mentioned they have

had discussions with Rob Roy Ventura County Agricultural Water Qtiality Coalition andNewhall

Land and Farm about both issues. RB Staff indicated that both parties intend to. sutimit comments

and appear supportive of the Reach 4 Subdivision and are reviewingthe Reach 5/6 AGR BU
Clarification

District staff inquired.about how RB staff plan to present information on the Reach 4 Subdivision

Basin Plan Amendment and Information Item on the Reach 5/6 AGR BU Clarification RB stafF

noted that they are comfortable -Mth the Reach 4 Subdivisioin and expect it to be approved. RB staff

indicated they are open to ideas for the presentation and requested that District staff help put.together

aninitial outline of a presentation for the information item and provide presentation materials as

necessary to he1p. RB staff in preparation for November 1 Board hearing on tliat agenda item.

District staffwiil work on a presentation outline and presentation materials to support RB staff on this

information item.

3. Update on Alternative WaterYvlanagement Options

Districts meetine with Lynn Takaiclu

District staff provided a summary of a. ineetiiig between the District Lynn Takaichi of Kennedy Jenks

and Ashli DesaiLVVA regarding the CLWA-UWCD.proposal for an alterrýative water resource

management solution for the TMDL. District staff inentioned that the piupose of the meeting was to

determine the type of elements that were critical to both the water purveyors and Ventura County

interests in order for an alternative water resource management solution to be viable andsupported by

all the stakeholders. District staff indicated that the Upper Basin Water Purveyors and Ventura

County stakeholders United Water and Agricultural Community expressed that they may be

supportive of relaxed objectives in the LA County if the solution involved enhancirag the assimilative

capacity of tha SCR by providing dilution flowsto achieve the Reach 4B WQO and that extraction

well and blending facilities in East Piru were constructed for .th purpose of exporting salts during wet

weather conditions and reducing existing chloride levels in the- groundwater. District staff indicated

that they would commit tofunding suchsolutions so long as it is cost effective solution and a win-win

solution for all stakeholders
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District staff inquired with RB staff about the possibility of inviting Lyiui Talcaichi who represents

the Upper Basin Purveyors Dana Wiseharl- / Steve Bachman United Water and Rob Roy to next

Fridays meeting with Fran Spivy-Weber to express their support for an alternative water resource

management option directly to the RB as well as to discuss progress on the alternative water resource

solution and tentative concepts and potential commitments and agreements between stalceholders. RB

stafE agreed that sueh a meeting would be very usefuCand thAtit would be agodopportunity to

discuss with RB management as well as with State Board Member Spivy-Weber as to how such a

solution could be developed and implemented as an SSO option for the TMDL. One of the important

issues that will need critical discussion relates to drought provisions and how that will be considered

in any future SSO.

District staff offered to develop an agenda for the meeting as well as presentation materials on the

alternative water resource proposal. In addition Ashli Desai will provide a presentation on some of

the regulatory issues related to the SSOs drouglit considerations and AGR beneficial use

clarification approaches for Reaclies 5 and 6.

Re ug latoiv Framework for Alternative Water Manaaemeint / Maximum Benefit Approaches to the

TMDL

District staff discussed this preliminary assessment of various regulatory strategies to innplement

compliance options for the TMDL. District staff noted that this is a preliminary document that listed

potential options knowing that many of the qptions included are non-starters. District staff requested

that Regional Board review this document and provide official written corntnents as soon as possible

so that the types of strategies and acceptable regulatory frameworks for hnplementation can be

narrowed down quicidy and consensus on how to proceed on the SSO can be established.

RB staff corninitted to reviewing this infonnation and providing coinments by Tuesday October 9.

District staff would then revise the document with RB staff s connnents for distribution at next

Fridays meeting.

4. SSO-ADA Studies

White Paper No. 2B

District staff mentioned that White Paper No. 2B was not yet distributed to the TWG because it had

not yet been reviewed by Regional Board management. District staff requestedthat this white paper

be ieviewed as soon as possible so tbat the regulatory approach for potentially clarifying the AGR
BUs in Reaches 5 and 6 could be better defined for the implementation of TMDL Tasks 7 and 8.

RB staff requested that District staff Plzil Friess directly contact Deb Smith to request her review of

the document with potential discussion at the October 12 2007 meeting between staffs.

White Paper No. 3Reach 4B SSO Considerations

Districtstaff mentioned that work on this has been delayed and is. pending additional analyses being

conducted by NewFields on the averaging period as well as ongoing discussions about drought

provisions.

5. GSWIM / Collaborative Process Issues
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District staff discussed concerns raised byGSWIM TAP members related to being able to have ample

review time for their consideration aiid critical review report of the GSWIM report. As such cunent

GSWIM schedule will only give TAP a 1-2 week review time ofthe GSWIM model which will only

incorporate model calibration and. a partial list offizture scenarios. District staff recommended a

revised schedule to provide greater review time for TAP as well as allow for them to also review

future scenarios considerations. This schedule wbuld include delivering an Interim reportbyNov 20
and then a Final Report by mid January to include all additional scenarios with TAP review in

January-February.

RB staff discussed that staff also under tiane pressures and that the May 2008 Regional Boardre-openermay have to be pushed back a couple of months. Both RB and-District staff discussed the

merits of extended the TMDL re-opener and linked study tasks i.e. Task 5- CiSWI1V1 Task 7 SSO

and Task 8 - ADA by a couple of months in order to accommodate necessary reviews by TWG and

TAP as well as to reflect potential delay. in the May 2008 re-opener. Both District and RB staff also

noted that-this extension would help in the development of an alternative water management solution

that maybe supported by stakeholders.

RB staff mentioned that they will contact Ventura County Ag representatives to discuss potential

schedule extensions for May 2008 re-opener and linked study tasks Tasks 5 7 and 8 and see if.this

is acceptable to. them.

6. October 12 2007 Meeting with Fran Spivy-Weber

District and RB staff discussed potential agenda items for next week meeting with Fran. Spivy-Weber

as follows

Alternative Water Management Cotnpliance Options

o Stakeholder perspectives and consensus

Status update on TMDL studies

o LRE averaging periods

o Reach 4 Subdivision BPA
o Reach 5/6 AGRBU Clarification Infonnation Item

o GSWIM Study update

o TES Study update

o Potential TMDL Study Schedule Extension

Presentation oii SSO Options

o-Approaches to clarify AGR BU in Reaches 5 and 6
o Regulatory frameworks to support various compliance options

o Drought considerations

District staff will.develop a draft agenda by early next week Oct 9-10 and will also- work on

presentation zn.aterials in coordination with R.B staff in preparation for the Oct 12 meeting with

Fran Spivy-Weber.

Fiiial
. Noveinber 14ý2007
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Strategies for Implementing Compliance Options for the Upper Santa Clara

River Chloride TMDL
DRAFT

lntroduction

-- ---Aspart of the process-of--identifying-compliance-options-for-the Upper-SautaClara-River--ChlorideTMDL a number of alternative strategies have been identified that provide

inultiple benefits to the watershed including water resource benefits. To effectively

implement many of the strategies changes to the water quality objectives and TMDL
allocations would need to be identified. T1-4s document summarizes some possible

optioiis for making adjustinents to the objectives and allocations that would provide for

compliance with the TMDL and implementation of the alternative strategies.

In considering the options available thefixed requirements of the TMDL were identified.

Two key fixed requirements were determined

1. The TMDL must result in compliance with water quality standards.

2 For Reach 4B the water quality objective cannot exceed 117 mg/L with a yet to

be determined averaging period based on the LRE results.

All of the alternatives presented were detemlined based on the two fixed requirements

above.

Site-Specific Objectives

Because the TMDL must result in compliance with water quality objectives any

alternative strategy will likely need to develop site-specific objectives. Three possible

site-specific objectiveapproaches were identified.

1. Site-specific objective between 100 and .11 mg/L with to be determined

averaging period determined at the County Line Blue Cut or at end of Reach

4B.

2. Site-specific objectives determined for each Reach 4B 5 and 6 applied at the end

of each reach.

3. Site-specific objectives determined for each Reach 4B 5 and 6 applied at any

point in the reach.

If objectives are determined for each reach Reach 4B would be between 100 and 117

mg/L Reach 5 and Reach 6 objectives will be determined basedon the chloride

concentrations necessary to protect the beneficial uses in the reach.

Allocation Alternatives

Many of the alternative approaches require the implementation of actions that are not

directly related to the discharge of chloride to the waterbody. For example assimilative

capacity in the reach may be increased by water releases that are outside the control of

the dischargers. As. a result a mechanism must be developed that results in-compliance

with the water quality objectives and links the implementation actions back to.the
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responsible parties inthe TMDL. Adjusting the TNIDL allocations providesa possible

mechanism for making this link. Possible approaches include

1. Linkingthe POTW allocations to the available assimilative capacity in the river.

2. Linking the PQTW allocations to the irnplementation of specified actions.

3. Maldng the water agenoies a responsible party to the TMDL. This could.be done

through a discharge permit waiver or other rrrnechanism but a discharge source

must be identified.

For tbe first twoapproaches nzulti.ple allocations could be provided that are linked to

ixnplementatiori of actions that provide assimilative capacity or export salts out of the

vdatershed. So thelowest allodation would correspond to meeting the.site-sp.ecific

objectives with the existing assiniilative capacity. Then higher allocations would be

assigned.corresponding to the increasein assitnilative capacity or salt export from

implementation actions. If the actionsdo not occur or cease to operate the minimum

allocations would apply.

.Drough Relief

The best mechanism for providing drought relief is toinclude drotight provisions in the

sitespecific objectives that areadopted by the Regional Board -Changing the objective.

would permanently allow for deviations frorri the water quality objectivesduring drought

conditions. Several options exist for developing droiught pirovisions Some exarn.ples are

1. Linking the objeotive to the water supply i.e. only allowing a certain amoiunt of

salt addition above the water supplyconcentrations up to a maximunicapped

level.
ý

2. .Providin a.set higher objective during drought conditions. This would likely

meed to belinked to the protectiori of agriculture through otherniechanisms such

as the provision of altenative.water supplies.

.3 Developing a variable objective based on climatic patterns irrigation rates etc.

This would be complicated to develop but wouldprovide the most flexibility..It-woul
be. sixxulartothe metals objectives that vary based on hardness

If the objective does not irxclude drought provisions. the TMDL would require

compliance with the objective during drought conditions. However the allocations could

change during droughts if they are connected to actions that result in compliance with the

objective... Possibleactions include increasing the assimilative capacity of the River

reducing.d.ischarge volume or increasing salt exports. ý

Castaic Lake Alternative Water Management Strategy Compliance Option

Requests

The Alternative Water Management Strategy that has been proposed. by a nurnber of

water agencies requested regulatory flexibility ina number of areas

1. Compliance point at theLA/Ventura County Line

2. Target of 117 mg/L butmaintain obj ective at 100 mg/L at the County Line

3. Compliance determined -througli ixnplementing measures.

4. Drought relief given by supplying agricultural users with alternative water

supplkes.
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The strategy shown above should provide a mechanism for addressing all of the issues

identified in this alternative strategy.

Summary

In sununary because of the fundarnental requirement that the TMDL must result in

-compliance-wiihwater-quality-obj-ectives-sitespecifi-c-objectives-need tobe-developed-to-implenient
any alterriative strategies in lieu of extensive advanced treatment.

Additionally the site-specific objectives should include a drought provision either in the

form of higher objectives or increased allocations coupled to actions that would protect

the beneficial uses. Evein in non-drought conditions site-specific objectives should allow

for a nurnber of mechanisms to adjust the allocations and provide operational flexibility

for the implementation program.
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Upper Santa Clara River Chloride TMDL
October 12 2007 Meeting

1030AM-1230PiVI

Regional Board Offices

-AGEN-DA-

5 inin 1. Introductions

2. Review meeting summaries and-action items.

5 min 3. Update on Noveinber 1 2007 Regional BoardHearing

a. Reach 4 Subdivision

b. Reach 5/6 AGR BU Clarification - Information Item

c. Comments received

30 min 4. Update on TMDL Studies/Milestones

a. Literature Review Evaluation LRE
b. Threatened and Endangered Species TES Study

c. Groundwater Surface Water Interaction Model GSWIM
d. SSO-ADA Studies

60 min 5. Alternatives for Compliance Options

a. PowerPoint Presentation on Altematives

b. Stakeholder perspectives and input

15 min 6. Potential Schedule Revision

a. Extension of May 2008 TMDL Re-opener

b. Extension of linked T1VIDL Study Tasks

5 miri 7. Next Steps / Next Meeting

Meeting Summary

Attendees Frances Spivy-Weber State Watet Resources Control Board Deb Smith Regional Board
Sam Unger Regional Board Eric Wu Regional Board Yanjie Chu Regional Board Rob Roy

Ventura County Agricultural Water Quality Coalition via teleconference Dana Wisehart United Water

Conservation District Jeff Ford Castaic Lake. Water Agency Lynn Takaichi Kennedy Jenks

Consultants TracyQuinn Kennedy Jenks Consultants Ashli Desai Larry Walker and Associates Phil

Friess LACSD Brian Louie LACSD Frank Guerrero LACSD.

1. Introductions

After a round of introductions RB staff discussed with participants that RB aiid Districts have been

nieeting more or less on a weekly basis to discuss the implerrientatioin of the accelerated TMDL schedule

after State Board hearing approved the schedule revision in May. Significant progress has been made on

the implementation of the SSO-ADA work.

2 Review meeting summaries and action items

Final
ý
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RB and District staff deferred discussion of the remaining summaries for a future discussion.

3. Update on November 1 2007 Regional Board Hearing

ti

RB staff discussed that they have received 6 comment letters that were generally favorable for the reach

subdivision. Some commentators were concerned about any revisions to the WQOs for the proposed

Reach 4 subdivision RB staff indicated that any WQO revision to the subdivided reaches would be

handled in the May 2008 re-opener and that the action before the Regional Board on November 1 is

solely loolcing at subdividing Reach 4 based on unique hydrogeologic and water quality conditions.

RB staff also mentioned that an information item will be discussed on salt-sensitive AGR BUs in Reaches

5 and 6 of the SCR. RB staff noted that the only potential salt-sensitive crop that is being cultivated in

the vicinity of Reaches 5 and 6 are ornameitals n.urseiy crops bi.tt that these crops are using

groundwater and not surface water for irrigation. RB staff have made attempts to outreach to LA County

agriculture.

4. Update on TMDL Studies/Milestones

District staff provided an update on the TMDL studies and milestones. See attached presentation District

staff gave a brief introduction of the watershed chloride issue and collaborative process studies. District

staff noted that they believe that the curirent TMDL schedule would not suppoifi the iunplementation of an

advanced wastewater treatment and brine disposal option. Becauseof the tight schedule the District will

commence CEQA worlc after completion of TMDL studies Feb-April 2008 and before RB decision on

final WQO and WLAs. District staff also noted that if advanced treatment of wastewater is the final

option the District would lilcely begin design worlt prior to the recjuired milestone due date in the TMDL

implementation schedule May 2011 because of the tight compliance schedule. Distribt staff stated that

they are willing to tolerate some inefficiencies and usage of staff resources in order to demonstrate to the

stakeholders and Regional Board that good-faith efforts are being einployed to achieve timely

compliance.

5. Alternatives for Compliance Options

District staff provided an analysis of potential alteinative compliance options under consideration. See

attached presentation. Fottr alternative compliance options have been identified though it was

recogiaized that a hybrid of one or more of these options could also be considered. Disiaicts staff.briefly

described the four compliance alternatives under consideration with the focus of the. presentation on the

aiternative water management optionr The following table summarizes the general stakeholder

Afeh-commenis at thc meetiiiý on the various optioris being considered
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Ventura County No bomment No comment Supports this option Considers this a

Agriculture good option to achieve timely compliance

Rob Roy with TNIDL

No coimment No comment Supports this optioA. Maximizes water

United Water supplyand water resources and benefits

Dana Wisehart everyone.
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-Upper-Basin Concemedabout-costof--Concerned about impacts to Supports this-option.Maximizes-water-Purveyorsthese options as it relates to Upper Basin alluvial supply and water resources and benefits

Lynn Takaichi costs. for recycled water groundwater wells multiple parties. Increases recycled water

and Jeff Ford in Upper Basin.

No comment No comment Happy-Pleased to see progress and that

State Board stakeholders are working together for a

joint solution. Some key questions How

kran Spivy- does this option work within the TIvIDL

Weber schedule What needs to be done to

revise operations agreement for Castaic

Lake

Regional Board Sonte of these elements in No comment WiIIing to support. Regulatory

these options may be framework needs to be worked out.

Deb Smith and necessary to support Concerns over how to handle longtean

Sam Unger Alternative Water Mgt drought conditions and avaiiability of

option. Expressed that dilution waters for such a situation.

there may be a hybrid of

options that would work.

Overall stakeholders opined that the alterna.tive water management option has merit. and should be

considered as a potential compliance option for.the TMDL.

6. Potential Schedule Revision

RB staff discussed that the May 2008 TMDL re-opener hearing could be delayed to July 2008. RB and

District staff have discussed the possibility of delaying the decision date and subsequent due dates of the

linked tasks by 2 months. District staffprovided a revised summary schedule and detailed Gantt schedulereflectinga 2-month delay in final work products for the TMDL studies and TMDL re-opener. RB staff

mentioned that this potential schedule. delay will be discussed at the November 1 Regional Board hearing

as well as vetted among the TWG stakeholders and that RB staff will receive further direction from their-

Board on November 1 about the schedule delay issues.

7. Next Steps / Next Meeting

Next meeting will be between RB and District staff for 10/19/2007 at RB offices.

Tinal- -Novemhei 1-200T
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Upper Santa Clara River Chloride TMDL
Apri111 2008 Meeting Summary

1000AM-1200AM

Meetine Summary

Attendees

Regional Board Staff. Sam Unger Deb Smith Jenny Newman Yanjie Chu

SCVSD Staff Phil Friess Raymond Tremblay Brian Louie Francisco Guerrero

Larry Walker and Associates Ashii Desai

City of Santa Clarita Travis Lange Heather Merenda.

Newhall Land and Farming Mark Subbotin

United Water Conservation District Dana Wisehart Steve Bachman

Kennedy Jenks Consultants Lynn.Takaichi

Newliall County Water District Steve Cole

Valencia Water Company Bob DiPrimio

Castaic Lake Water Agency CLWA Dirk Marks

Santa Clarita Water Division of CLWA Mauricio Guardado

Ventura Co. Agricultural Water Quality Coalition Rob Roy

Farm Bureau of Ventura County John Krist

Ventura County Supervisor Cathy Longs Office Martin Hernandez Phone

Presentations.

SCVSD presenteda summaryof AWRM compliance option attached

UWCD presented a summary of AWRM water quality and water supply benefits to Ventura County

attached

Regional Board presented a summary of potential AWRM Implementation items attached

Discussion

Rob Roy representing the VCAW.QC commented that they support the AWRM compliance option. Mr.

Roy indicated the VCAWQC had several concerns with implementing the compliance option associated

with the existing 100 mg/L WQO including the possibiIity that surface flow in the Santa Clara River

would be reduced because the highly treated RO product water would have significant value and could be

marketed as a water resources as opposed to discharged to the river. Mr. Roy also indicated tlie

VCAWQC had concerns with the 100 mg/L WQO compliance option as it would require disposalof

brine waste from a large MF/RO facility through Ventura Coiinty to the Pacific Ocean. Specifically Mr.

Roy was concerned about environmental issues that may arise and the possibility of lawsuits challenging

any such project from environmental organizations in and out of the region. Such Iawsuits would delay

innplementation of any such project for many years 10 - 20 years over which degradation of the SCR

watershed would continue and no benefit would be provided to the farmers. Mr. Roy also indicated that

the reaction received from local farmers to the proposed AWRM compliance option has been positive and

supportive

Dana Wisehart representing the UWCD commented that they support the AWRM compliance option.

The key concem expressed by the UWCD Board has been the long-term degradationin water quality in

the Piru Basin which may be addressed in a shorter time period by the AWRM option. Ms. Wisehart

indicated that the UWCD Board thought the AWRM was a balanced solution and that although it relaxes

standards in the end does not negatively impact farmers and provides substantial benefits to Ventura
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County. Ms. Wisehart indicated that althougli the UWCD Board supports the AWRM compliance option

there are many details and commitments that need to be worlced out and added that the UWCD Board

might pull their suppoi-t if those commitments are not met.

John ICrist with the Farm Bureau of Ventura County also indicated the Farm Bureau was supportive of the

AWRM compliance option adding they were guardedly optimistie of the proposal. He also indicated

many details still needed to be woriced out.

Deb Snuth Regional Board AEO commented that it was clear that a good amount of woric has been done

to get to this point by all ihe stalceholders and that she was pleased to see so many stakeholders together

supporting the AWRM compliance option and that the Regional Board was open to considering the

proposal. She further indicated she loolced foitivard to seeing how some of the details of the AWRM are

further developed. Ms. Smith commented that conceptually the AWRM conapliance option appeared to

be a good plan.

Sarim Unger Regioiial Board staff reviewed potential implementation requirements and potential

permitting actions see attached presentation slide that would need to be clarified before presenting

AWRM to the Regional Board.

Lynn Talcaichi with Kennedy Jenks inquired about the possibility of implementing certain aspects of the

AWRM sooner. Regional Board staff indicating they were open to considering various implemeritation

plans and schedules. Regional Board AEO indicated they prefer to have the entire AWRMpackage

together to present to the Regional Board rather than presenting the AWRM in several pieces.

0
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Background

Since November 2007 the Santa Clarita Valley Sanitation District District Ventura County Agricultural Water

Quality Coalition VCAWQC United Water Conseivation District United Water and the Upper Basin Water

Purveyors have been working together to develop an altemative water resources management AWRM Program for

the Upper Santa Clara Rfver USCR Chloride TMDL. I hrougn tnis process tne uistrict VCAWQC United Water

--and-the-Upper Basin Water_Purveyorshave come. to an_agreementon the guiding principles and_key_elements of the

AWRM Program.

The Guiding Principles of the AWRM Program

The following guiding principles have been established between the District VCAWQC United Water and the

Upper Basin Water Purveyors for the development and implementation of the AWRM Program

1. The AWRM Program will strive to avoid and if necessary mitigate any water quality impacts to direct agricultural

users of surface and groundwater from the Santa Clara River in East Piru i.e. Camulos Ranch.

2. TheAWRM Program will not cause long-term water quality degradation of groundwater and agricultural uses of

groundwater will be protected. i.e. salt balance in any affected basin can be achieved within a reasonable time.

3. The AWRM Program will include a plan to improve groundwater quality in East Piru Basin and expedite water

quality improvements. i.e. water quality in groundwater and surface water in East Piru Basin will be improved

before the end of the USCR Chlode TMDL implementation compliance period.

4. The AWRM Program will improve water supplies in Ventura County.

5. The AWRM Program will be implemented monitored and funded by the Santa Clarita Valley Sanitation District.

6. The AWRM Program will provide for stakeholder oversight during implementation.

Key Elements of the AWRM Program

1. Santa Clarita Valley Sanitation District Commitments

Reduce the chioride in WRP effluent through

o Self-regenerating water softener SRWS removals

o Conversion.to Ultra-Violet Light Disinfection

Construction of 3 MGD Microfiltration-Reverse Osmosis MF-R0 facility at the Valencia WRP

o Delivered to extraction vuells for Ventura County water supply benefit Figure 1a

oDischarged to SCR to comply with water quality objectives when necessary Figure 1 b

Construction of Ventura County water supply facilities Figure 2
RO pipeline.

East Piru extraction wells

Extraction well and R0 blend pipeline East Piru Pipeline

Provide dilution water to Santa Clara River as an ihterim measure. prior to completion of MF-RO and

Ventura County water supply facilities and after completion of facilities as needed to comply with WQOs.

Protect Reach 4B agriculture i.e. Camulos Ranch with a suitable altemative water supply when chloride

concentrations in Reach 4B exceed 117 mg/L..

Support recycled water uses in the Upper Basin Water Purveyor service areas

1
Castaic Lake Water Agency Valencia Water Company Newhall County Water District Los Angeles Count Water Works

District No. 36 and the Santa Clarita Water Division of the. Castaic Lake Water Agency. ..
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Alternative Water Resources Management Program

Revfsed surface water and -croundwafer water qualify o6jecfives WQOs as follows

. ....
ý

Iýfrieral ýWQ-o i yý .Reaoh4 I iýeach I5. ý.IRe.ao ýs . Reactii74ý..

Chloride .9

117 low SWP CI
130 high SWP C

444

150

12-month avg.

499

150

12-month avg.

100

osedWQOs.for-Groundwater ..

Mineral WQO i EastiPiru

ý.

ýCas.taicValle

lSantaVlara
....

SantKtar.a

intCarj n.

Chloride 499130 to 150 150 ý99150 150

TDS 29991300 1000 9Q 1000 8981000

Sulfate 600 350 Q9 300 449300

When water quality In Reach 4B Blue Cut exceeds 117 mg1L an alternative water supply will be provided to Camulos

Ranch to protect saltsensitive agricultural uses.

Trigger between low and high State Water Project SWP chloride based on Castaic Reservoir chloride at 80 mglL

Next Steps

District and key stakeholders to meet with Regional Board staff and State Board member Fran Spivey-Weber to

discuss AWRM Program on April 11 2008

USCR Chloride TMDL Studies to be completed in April-May 2008

District United Water VCAWQC and Upper Basin Water Purveyors to enter into a Memorandum of

Understanding on AWRM Program by May 2008

Regional Board Staff Report and Hearing on Chloride TMDL

o Staff Report released in June 2008

o Regional Board Hearing in September-0ctober 2008

District initiates SRWS Ordinance and Referendum Process Tentative Schedule

o Late April - Santa Clarita City Council Information Session on SRWS ordinance/voter referendum process

o Early May - Introduce SRWS ordinance/voter referendum pracessto SCVSD Board

o Mid May - SCVSD Board adopts SRWS ordinance and authorizes.voter referendum process

o Late May - SCVSD submits application to County Registrars Office to place voter referendum on the

November 2008 General Election Ballot

o January 1 2009 - SCVSD SRWS ordinance becomes effective pending voter referendum
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Alternative Water Resources Management Program

Figure 1a. AWRM Operation when SWP C/ 80 mg1L

Blended RO Groundwater

Discharge @ 95 mg/L

East Piru MGD RO - Valencia WRP

---------Extraction
Wells
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wQO WQO WQO wQO.
1 100 117 150 150.

Reach 44 Reach 4B Reach 5
I

Reach 6

I
Valencia WRP Saugus WRP

I

i

Ventura County

I

Figure 1b. AWRM Operation when SWP Cl 80 mglL

East Piru

Extraction

Wells

Los Angeles County

3 MGD RO - Valencia WRPs

WQO WQO WQO WQO
100 130 150 150

Reach 4A Reach 4B Reach 5 Reach 6

1

Valencia WRP Saugus WRP
e

Saugus Aquifer

Dilution Water

Ventura County
.

I

Los Angeles County
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Upper Santa Clara River Chloride TMDL
May 30 2008 Meeting Summary

1030 AM - 1130 AM
Conference Call

AGENDA

1030 AIvI 1. Review meeting summaries and action items

a. Draft May 9 2008 Summary

1040 AM 2. Progress on Various Action Items / Issues

a. Meeting with Board Member Fran Spivy-Weber Agenda
b. TMDL Task 7 8 and 9.Acceptance Letter

c. SRWS Update.

d.. Regional Board CEQA/SED Documents

1050 AM 3. GSWIM/AWRM Issues

a.. Regional Board GSWIM Technical Issues

b. GSWIM Task 2B-2/TMDL Task 9 Report Geornatrix

c. AWRM Water Resource Benefits Report Steve Bachman
d. - AWRM Program MOUs

1110 AM 4. SSO-ADA Issues

a. Draft SSO-ADA Report

b. Reach.4B Groundwater SSOs

c. Dilution water

d. Approaches to permitting

e. Implementation schedule

1130 AM 5. Next Steps / Next Meeting

a. NextMeeting - Tentative Friday June 6 2008

Meeting Summary

Attendees

Sam Unger Regional Board-Jenny Newman Regional Board Yanjie Chu Regional Board

Brian Louie SCVSD Francisco Guerrero SCVSD Ashli Desai Larry Walker Associates

1. Review meeting summaries and action items

Regional Board reviewed meeting summary for May 9 2008 and had no changes. Meeting summary.was

approved and made final.
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2. Progress on Various ActioYx Items / Issues

Meeting with Board Menzber Iran Spivy-Weber

Brieling of the AWRM Program for State Board Member Fran Spivy-Weber is scheduled for the June

13 2008 meeting at the Regional Board offces. Regional Board and District staff will develop the

agenda and format for the briefing. Regional Board and District staff agreed to notify stakeholders of

briefng and indicate attendanee is open to anyone interested. Regional Board staff will contact

VCAWQC and SCVSD staff will contact UWCD and Upper SCR water purveyors to inforln them of

the meeting.

TMDL Task 7 8 and 9 Acceptance Letter

Regional Board staff indicated that TMDL Task 7 8 and 9 abceptance letter is going through final

review by Regional Board management and that they expect sending the letter out in soon.

SRWS Update

District staff reported that an ordinance banning % requiring the removal bf SRWS was introduced to

the SCVSD Board of Directors on May 27 2008 and is agendized for the June 110 SCVSD Board of

Directors meeting for adoption. District staff informed Regional Board staff that the next step

required would be preparation of ballot materials in accordance with LA Cotinty Registrars ofFice

requirements. Regional Board staff indicated they thought it wotild be good to present an information

item at the July or August Regional Board meeting on the status of the SRWS program and

ordinance. District stafý indicated they would discuss with District management. District staff also

indicated they ailticipate having a press release after adoption of the ordinance and may request

participation from Regional Board meinbers. Regional Board staff requested that the Districts

Chief Engineer discuss this issue with the Regional Board Executive Officer directly.

Regional Board CEQA/SED Documents

District staff provided requested information regarding AWRM program. Regional Board staff

indicated they are moving ahead with preparing the substitute envirornnental documents and would

contact District staff if any additional information is needed.

3. GSWIM/AWRM Issues

Regional Board GSWIMTechnical Issues

GSWIM consultants have been in contact with Regional Board staf.Pto address concerns regarding

Reach 4B groundwater chloride levels. GSWIM consultants are drafting a technical memorandum to

address the Regional Board staff concerns which is expected to be completed by May 30 2008.

GSYY.TNI Task 2B-2/TMDL Task 9 Report

Draft of GSW11V12B-2 Report is expected to be completed within the next week or so.

AWRM Water Resource Benefits Report

District staff indicated they have provided cornxnents on the initial draft report and expect Dr.

Bachinan to complete report and address comments in the next couple of weelts

Final - June 10 2008 2
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AWRMProgra MOU

District staff notified RB staff that a meeting with Camulos Ranch and VCAWQC is scheduled for

the afternoon of June 13 2008 to discuss possible
MOU with Camulos Ranch for alternative water

supplies. District staff also plans to meet with upper basin water purveyors in rriid June to continue

4. SSO-ADA Issues

Draft SSO-ADA Report

LWA indicated they have prepared preliminary draft of SSO-ADA report and received comments

from the District staff. LWA is currently completing the Draft Report and addressing the Distticts

comments expect to be complete next week or so.

Reach 4B Groundwater SSOs

One issue that still needs to be resolved is groundwater objectives in Reach 4B. Ashli Desai noted

that the SSO-ADA report will recommend different options that the Regional Board may consider for

the Reach 4B groundwater objectives because of the morerecent monitoring results that were

collected in groundwater near the Blue Cut area. These options include 1 no change. to existing

groundwater WQOs 2 use of a point of compliance for revised groundwater WQOs and 3
subdividing the groundwater basin to reflect water quality and-revised WQOs for different areas of

the groundwater in East Pira Basin. RB staff indicated that this approach was reasonable and wanted

to see the options that could be considered.

Dilzition water

District staff indicated there has beein considerable interest on the part of the UWCD VCAWQC axid

stakeholders in Ventura County to begin usirig dilution water to lower chloricl.e levels in the interim

period before planning design and construction activates for the AWRM facilities are completed.

Upper basin water purveyors have identified potential candidate wells as the source of interim

dilution water that could be released to the SCR withont having to construct conveyance facilities to

discharge to the river or to the WRP outfalls. The location of these wells is located 1.5 miles

upstream of the Valencia WRP and would discharge to Reach 6 of the SCR Mineral water quality

from these wells indicates sulfate levels may be higher than the current Reach . objective of 300

mg/L. District staff asked if Regional Board would consider pennit lnnits for dilution water

discharges to the SCR that would determine compliance with a weighted average for sulfate chloride

and TDS of the combined dilution water and the WRP recycled water discharges. Regional Board

staff indicated that a main concern was that the dilution water discharges to the SCR be covered by an

NPDES permit and that so long as these discharges of interiin dilution water are covered by an

NPDES permit they ssý-mav consider a weighted average approach as a potential means to

establish a permit limit for these interim dilution water discharges.

Approaches to

permitting-Regional
Board staff indicated they are currently drafting potential language for a basin plan

amendment that considers the inclusion of provisional Site Specific Objectives for the agreed-upori

surface water and groundwater WQO revisions in Chapter 3 of the Basin Plan with an asterisk noting

that these SSOs would become effective upon the implementation of various actions described in

Chapter 4Implementation Section of the Basin Plan Regional Board staff suggested that additional

-Pinal Ju.iie 10. 2008

-7-u-5S.. _-
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language could be included in Chapter 4 of the Basin Plan that would address implementation actions

chloride load reductioils or facilities that would effectuate the SSOs. An implementation schedule

for these activities would also be included. District staff indicated that such an approach would work

and that District staff will review when draft of potential approach is received. District staff noted

that in response to requests from Regional Board staff a few weeks ago various permitting

approaches Receiving water limits for Reach 4B Dilution water .liinit WRP WLAs are also being

developed and would be shared with RB staff when available likely early next week. Regional

Board staff indicated that in the development of potential Basin Pian Amendment language for the

TMDL Resolution 97-002 Chloride Policy appeared to worlc well as a teinplate for the actioiis they

are considering. RB staff to send a copy of this resolution and marlced-up changes to District staff.

Implernentation schedule

Iinpleinentation schedule would be included in the Basin Plan. District staff indicated that VCAWQC
has expressed a desire to have an acceleration ofthe implementation scliedule. District staff has

proposed toreduce the current impleinentation schedule by approximately 1%z years District staff

will develop a draft implenientation schedule and provide to Regional Board staff for discussion next

week.

5. Next Steps / Next Meeting

Next meeting is scheduled for. Friday June 6h either at the Regional Board offices or by conference

call. Agenda iteins for the meeting will include additional discussion of approaches to peimittcng

Basin Plan amendznent language and implementation schedule. Regional Board and District staff will

also discuss preparation for AWRM briefing of State Board Member Spivy-Weber on June 1311.

Next TWG meeting has been tentatively scheduled for June 24th.

Final - June 10. 2008

_ 7--457
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Upper Santa Clara River Chloride TMDL
June 20 2008 Draft Meeting Summary

1030 AM - 1145 AM
Conference Call

AGENDA

1030AM -1.-Review meetirig summaries-and action ftems

a. Final May 30 2008 Summary
b. Draft June 06 2008 Summary

1035 AM 2. Progress on Various Action Items / Issues

a. TMDL Task 7 8 and 9 Acceptance Letter

b. SRWS Update

c. MOUs Update

1050 AM 3. Review of Meeting with Board Member Fran Spivy-Weber

a. Action Items

1100 AM 4. TMDL Studies Status

a. SSO - ADA Report TMDL Task 78
i. Reach 4B Groundwater SSO

ii. Permitting for Supplemental Water

b. Draft GSWIM Task 2B-2 Report TMDL Task 9
c. East Piru Technical Memorandum Geomatrix

1115 AM 5. USCR Cl TMDL Implementation

a. Implementation of SSOs

i. Regional Board Draft Basin Plan Language

ii. Approaches to Permitting

b. TMDL Implementation schedule revisions

1130 AM 6. CEQA/TWG Planning

a. CEQA Scoping / Substitute Environmental Documents

b. June 24 2008 TWG Meeting Agenda

i. GSWUAWRM Status Update

1. Task 2B-2 Report TMDL Task 9
2. AWRM Water Resource Benefits Report

ii. SSO-ADA Update

iii. Regional Board CEQA Scoping/SED Documents

iv. SRWS Ordinance Update

v. TMDL Schedule Update

1145 PM 7. Next Steps / Next Meeting

a. June 27 200 RB-SCVSD Meeting

1912



Received

July 29 2011

commission on

state mandates

Meeting Summary
Attendees

Phil Friess SCVSD Francisco Guerrero SCVSD Jenny Newman Regional Board

Yanjie Chu Regional Board Ashli Desai Larry Walker Associates

1. Review meeting summaries and action items

Regional Board staff reviewed meeting summary for June 6 2008 and provided comments.

Meeting summary with revisions was approved and made final.

2. Progress on Various Action Items/Issues

TMDL Task 7 8 and 9 Acceptance Letter

District staff indicated they were in receipt of the acceptance letter from the Regional Board for

TMDL Task 7 8 and 9 submittal.

SRWS Update

District staff indicated the Districts Board of Directors adopted an Ordinance requiring removal

of existing SRWS on June 10 2008. District staff is working on preparing ballot measure and

materials for the November GeneralElection.

AWRMMOD Update

District staff indicated progressis continuing on development of AWRM MOU agreements

between the District Ventura stakeholders and LA County stakeholders District staff notified

Regional Board staff of recent meetings with Camulos Ranch on June 13 2008 and Upper Basin

Water Purveyors on June 16 2008. District staff noted that Camulos was receptive to utilizing

blend of RO permeate with groundwater as a means for protecting salt sensitive agriculture

beneficial use when surface water chloride levels do not support the use. Camulos did indicate

water use in the area for these types of crops may be higher than normally expected due to the

local climate. District staff notified Regional Board that one issue that still needs to be worked

out with Upper Basin Water Purveyors is dividing of use rights to RO permeate when it is not

needed for compliance with WQOs. District will continue to work with Ventura and Los

Angeles county stakeholders to develop the MOUs and will update Regional Board staff at future

meetings.

3. Briefing for Board Member Fran Spivy-Weber

Regional Board staffreportedtliat at a SWRCB meeting this week Board Member FranSpivy-Weber
praised the efforts being made by the District and Regional. Board. Board MemberSpivy-Weber
expressed enthusiasm for the progress being made and was cautiously optimistic that the

TMDL would be resolved through these efforts.

4. TMDL Studies Update

Draft SSO-ADA Report status/schedule

District staff indicated the draft SSO/ADA report would not be ready for distribution at next

weeks TWG meeting. LWA indicated they would provide revised draft of report to District
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today. District anticipates completing final review and having a draft available for Regional

Board staff review mid-late next week.

Reach 4B Groundwater SSOs

LWA indicated SSO/ADA report presents all the available information and list all potential

options previously discussed by District and Regional Board staff in the final SSO-ADA report.

ý----

-----------------PeNmittingfor Supplemental Water

LWA indicated they incorporated discussion of option for revising sulfate water quality

objectives in Reach 6 as recommended by Regional Board staff previously as way to resolve

permitting of supplemental water. LWA indicated they included more recent information than

that include in 1993 DWR report that first recommended the revision of objectives in the Basin

Plan.

Regional Board asked if possibility of discharging supplemental water through Valencia WRP
outfall was still being considered. District staff indicated this option would require facilities that

would need to be covered under the project EIR and therefore could not be completed prior to

construction of the proposed advanced treatment facilities and could not deliver dilution water in

the interim as desired by the Ventura County stakeholders.

Draft GSWIM Task 2B-2 Report

Regional Board staff indicated they have downloaded the draft GSWIM Task 2B-2 Report for

review.

East Piru Technical Memorandum

Regional Board staff indicated they have downloaded the East Piru Technical Memorandum for

review.

4. USCR Cl TMDL Implementation

Implementation ofSSOs

Regional Board and District staff indicated proposed SSOs and Basin Plan language were

presented at last weeks meeting and no additional changes have been made at this time.

4. CEQA/TWG Planning

CEQA Scoping/ SED

Regional Board staff indicated they will not conduct the CEQA scoping meeting as a part of the

June TWG meeting but would be ready to combine -with the July TWG meeting tentatively

scheduled for July 15 in Fillmore.
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June 24 TWG Meeting Agenda

Proposed meeting agenda for the June 24 TWG meeting was acceptable to Regional Board and

District staff. Regional Board indicated they would not provide a separate update for CEQA
scoping for AWRM but would provide a brief update with the general TMDL schedule update.

Proposed Agenda is as follows

i. GSWI/AWRM Status Update

1. Task 2B-2 Report TMDL Task 9 Geomatrix
2. AWRIVI Water Resource Benefits Report Dr. Bachman

ii. SSO-ADA Update LWA
iii. SRWS Ordinance Update SCVSD
iv. TMDL Schedule Update SCVSD/RWQCB

6. Next Meeting

Next meeting is tentatively set for June 27 2008. Due to scheduling meeting may be held. in

early afternoon rather than at usual 1030 start time. Regional Board and District staff will

confirm early next week whether meeting/conference call is necessary.
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-Glara 4 iu

Summary and Overview

TWG Meeting 26
November 27 2007

Filmore -Califo.rnia
-

Meeting Overview

On November 27 2007 the Upper Santa Clara River Chloride TMDL Study Project Team held the 26th

meeting of the Technical Working Group in the City Council Chambers of the Fillmore City Hall in

Fillmore California. Paul Downs of Moore lacofano Goltsman Inc. MIG facilitated the meeting. The
TWG participants and consulting staff in attendance were

Attendance

1. Rob Roy VCAWQC
2. Steve Bachman United Water Conservation District

3. Dan Detmer United Water Conservetion District

4. Brandon Steets Geosyntek

5__H.eathe.r._M.erenda Ci.ty__of Santa_Cl.arita__

6. Kevin Coyne Ventura County

7. Bert Rapp City of Fillmore

8. Cathy Holloman SCWD
9. Ron Bottorff Friends of the SCR

10. Ryan Bye Newhall Water District

11. Jim Lloyd-Butler Lloyd-Butler Ranch.

12. Martin Hernandez Supervisor Kathy Longs Office

13. Tracy Quinn Kennedy Jenks

14. Stephanie TIman NewFields

15. Joel Kimmeishue NewFields

16. Sorab Panday HydroGeologic

17. Vivek Bandekar HydroGeologfc

18 Jeff Weaver Geomatrix

19. Kurt Zeiler Geomatrix

20. Tim Keuscher Geomatrix

21. Terry Foreman CH2M Hill

22. C.P. Lai Regional Board

23. Yanjie Chu Regional Board

24. Sam Unger Regional Board

25. Eric Wu Regional Board

26. Brian Louie LACSD

27. Phil Friess LACSD

28. Ray Tremblay LACSD

29. Paul Downs MIG

30. Aaron Abrams MIG

__. .... ...
-- 7WG Msefing ýZ6 Draft

November 27 2008
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Agenda

130 pm 1. Welcome and Introduction

135 pm H. TES Study

150 pm 111. Groundwater Surface1Nater Modeling Effort

Initial Eight Scenarios

Calibration

250 pm IV. Alternatives for Compliance Options

315pm V. Discussion of the SSO-ADA Process

355 pm Vi.

Update/Overview

LRE Averaging Period Study

Summary and Next Steps

Summary of Main Points

T.h.e.f.oll.owingsumma .ry_p.r.esentsth.e-mainp.oints.of.the.me.etinggene.rali.y_i

the._ord.er._thatthe.yýwere_...-presented.Comments are paraphrased. The summary presents a record of discussions and does no.t

include official statements of policy nor any commitments to undertake any regulatory or agency action.

During the Upper Santa Clara River Chloride TMDL Coflaborative Process any policy.agreements or

statements will be published In docurnents other than meeting summaries in which it will be explicitiy

stated that a policy statement is being presented. MIG drafted this summary which was then reviewed

and approved by staff of the Regional Board and the Santa Clara Valley Sanitation District.

DECISIONS PROGRESS UPDATES AND ACTION ITEMS

The TES TAP has completed its review of the Aquatic Life Report. This review is riow availableon-the
project website located at

www.santaclarariver.org.-The
The LACSD is pursuing memoranda of understanding with water suppliers to ensure that sufficient

water is available for purchase in the event of drought conditions. These agreements will inciude the

Department of Water Resources if possible.

The GSWI Model will not be run against a base case scenario. The modelers have not been asked

to create a base case to test specific scenarios against but have Instead been asked to develop 8

scenarios for review that will allow for informed policy decisions to be made regarding potential

impacts of a variety of options for achieving compliance.

The NewFields report recommends that a 3 month rolling average be used for the measuring chloride

in the project area. This report is being reviewed by the Co-Chairs of the AGTAP.

11. THREATENED AND ENDANGERED SPECIES TES STUDY UPDATE

Study Status Report

The TES TAP has completed Its review of the Aquatic Life Report. This review is now available on the

project website located at www.saritaclarariver.org. Brian Louie explained the general background of the

TES Study to the TWG. He states that the TES study consists of a report developed byADVENT-ENVIRON.This report The Aquatic Life Report outlines potential impacts of elevated chloride levels on

threatened and endangered species in the Upper Santa Clara River. After this report was presented the

----TVVG Maetirig.26 Draft

November 27 2008
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TWG requested that an independent panel review the report. A team of reviewers was empanelled to

review and comment on the report in response to this TWG request The final document and the review

are bo.th available on the project website.

The Agenda was altered fo accommodate particip_antsschedules. The TWG skiýed ahead to agenda
Item IV before returning to the regular agenda order

IV. ALTERNATIVES FOR COMPLIANCE OPTIONS

Alternatives Presentations

Phil Friess of the LACSD gives a presentation on potential alternative compliance options to the T1NG.

His presentation focused ori four main options

Advanced Treatmentand. Brine Disposal

- Advanced Treatment to achieve WQO for WRP discharges

- 43 mile brine-line and ocean outfall through Ventura County

- 10 milebrine-line to deep well injection field

Minimal Advanced Treatment and Secondary Effluent Pipeline and Outfall

- Advanced Treatment to achieve WQO for minimum flows

- 43 mile secondary effluent pipeline and ocean outfall through Ventura County

Alternative WRP Discharge Location

- Move WRP discharge to upstream location

- Increase use of SCR Assimilative Capacity

Alternative Water Resource Management AWRM
- Source Control to minimize WRP Chloride loadings

. ... _.. . ..

o SRWS removal inceritives

o Voter referendum

UV Disinfection

- Maximize Recycled Water Uses in Santa Clarita Valley

- Enhance Assimilative Capacity in Reaches 5 and 6

o Management of local storm-flow releases at Castaic Reservoir

o Purchase/discharge of additional dilution flows

- Salt export following drought conditions

o East Piru Extraction Wells and Blending Facilities

o Blend with Piru Creek releases maintain compliance with surface water quality objectives

Removal of Self Regenerating Water Softeners SRWS
Rob Roy of the VAWQC asks what enforcement mechanisms have been considered to ensure removal of

SRWS. Phil Friess responds that the LACSD expects that compliance will largely be voluntary andthat

aggressive mechanisms will likely not be necessary. If voluntary compliance does not achieve expected

results the LACSD may consider different incentive mechanisms.

Provision of Additional Purchased Water

Mr. Roy asks how the AWRM will ensure that sufficient water is available for purchase in the event of

drought conditions. Mr. Friess states that the LACSD is pursuing memoranda of understanding with

water suppliers to fill this need if it arises. These agreements will include the Department of Water

TWG Meeting.26 Draff..-Novembe27 2008
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Resources if possible. Additionally the LACSD will be looking to mix alternative discharges with supplied

water to ensure compliance.

Averaging Period for Compliance

Brandon Steets asks what averaging period will be used to measure compilance of the various alternative

compliance options. Mr. Friess states that this has yet to be decided and that the Board and LACSD are

currently working to determine this averaging period in cooperation with the Co-Chairs of the Agricultural

Study TAPs Co-Chairs Drs. Grattan and Faber.

Additional Presentations

At this point Tracy Quinn of Kennedy/Jenks consulting and Steve Bachman representing the United

Water Conservation District give supporting presentations outlining other possible directions for the

Alternative Compliance Options. These presentations are available on the project website at

wwwsantaclarariver.crrg.

III. GROUNDWATER SURFACE WATER MODELING EFFORT

Calibration Status

Terry Foreman of CH2M Hill gives an update on the calibration of the GSWI Model. He states that the

calibrations effort is largely completed and is looking good. The calibration of the model. has had

extensive vetting by the GSWI Technical Subcommittee of the TWG. -

Scenario Presentation

Mr. Foreman gives a presentation on the initial 8 scenarios to be run on the GSWI Model. The scenarios

are currently being finalized and the parameters wlll be distributed later In the week. Mr. Steets asks If

the data is available for review. Mr. Foreman states that any participant interested In specific data should

contact Mr. Foreman to.receive the files.

Base Case Scenarlo

Mr. Foreman states that the 8 scenarios will not be run against a base case scenario. The modelers

have not been asked to create a base case to test specific scenarios against but have instead been

asked to develop 8 scenarios for review that will allow for informed policy decisions to be made regarding

potential impacts of a variety of options for achieving compliance.

V. DISCUSSION OF THE SITE SPECIFIC OPBJFCTIVESIANT/ DEGRADATION ANALYSIS

SSO-ADA PROCESS

Overview

Ashli Desal of Larry Walker and assoclates gives a presentation on the status and schedule of the

SSO/ADA. This presentation is available for download on the project website at www.santaclarariver.org.

She states that the Agricultural Beneficial Uses whitepaper that was earlier issued by the Project Team

also available at www.sant.aclarariver.org is the key paper for this effort and will require input from the

Regional Board. The Alternative Compliance Options/Alternative Water Management Options that have

been previously discussed are Iinked to this SSO/ADA effork and will be an important aspect of the

analysis that goes in to the Regional Boards decision-making pr.ocess.

Averaging Period Presentation

Joel Kimmelshue and Stephanie Tillman of NewFields gives a presentation on choosing an averaging

period to use for analysis purposes. They recommend a 3 month rolling average be used. C.P. Lai of the

Regional Board asks why a weekly averaging period was not considered. Ms. Tillman answets that

weekly datawas not available. but that NewFields Is comfortable recommending that a 3 month

averaging period provides good infortnation with a niinimum of difficulfy and expense. Other TWG
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rhembers ask whether a 37-month averaging period wouid not allow for very high pulses of chloride that

could damage the crops despite being in compliance with the quality objective using a 3-month average.

Rob Roy asks how this averaging period information wili be used in the overall process. Mr. Kimmelshue

explains that a three month rolling average refers to the process for measuring chloride levels in the

_Santa _Clara_Rver. When averaged out over 3 months ona_rotlingbasis_data issmoothed _removing

potential anomalous peaks and valleys in the chloride levels that could distort.the measurements. This

has advantages and disadvantages in that it reduces fluctuations and allows for efficient measurement

however spikes or troughs in chloride levels can also be missed by this method of sampling and

measuring. The balance between the advantages and disadvantages need to be carefully considered.

Heather Merenda of the City of Santa Clarita asks about gradients used in nieasuring and whether any
trends can be discemed from the averaged data. The NewFields Team states that patterns in the

gradients beyond what one would typically expect have not been identified.

Heather Merenda asks if the NewFlelds Team feels that this three month average is very protective of

cropsand species in the study area. Mr. Kimmelshue states that his team feels that the 3-month average
is the best balance of efficiency and protection but ultimately there are a wide variety of stresses

including the potential for quick pulses of chloride that are not picked up in the 3-rnonth average.

Representatives of the Regional Board state that there are many complex factors involved that make

determining an averaging period very difficult in particular in those instances when damage to the crops

may not be visible.

Joel Kimmeishue states that the NewFields Team settled on the 3-month average as the best choice

under difficult circumstances. The Ag-TAP. Co-Chairs were asked to weigh in on this report and provide
their findings to the TWG for this specific reason. The Co-Chaits review of the NewFields report will be

av.ailable to the TWG shortly and will be posted to the project website for review.
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Summary and Overview

TWG Meeting 27
January 8 2008

Fillmore_ California

Meeting Overview

On January 8 2008 the Upper Santa Clara River Chloride TMDL Study Project Team held the 27th

meeting of the Technical VUorking Group in the City Council Chambers of the Fillmore City Hall in

Filfmore California. Paul Downs of Moore iacofano Goitsman Inc. MIG facilitated the meeting. The

TWG participants and consulting staff in attendance were

Attendance

1. Rob Roy VCAWQC
2. Steve Bachman United Water Conservation District

3. Dan Detmer United Water Conservation District

4. Brandon Steets Geosyntek

5.. Heather Merenda City of Santa Ciarita

6. Kevin Coyne Ventura County

7. Bert Rapp City of Fillmore

8. Cris Perez Newhall Land.

9. Cathy Hailoman SCWD
10 Riel Johnson NCWD
11. Sam Mclntyre Beveriywood Water

12. Tracy Quinn Kennedy Jenks

13. Lynn Takaichi Kennedy Jenks

14. Jeff Weaver Geomatrix

15. Sorab Panday Geomatrix

16. Terry Foreman CH2M Hill

17. Ashli Desal Larry Walker and Associates

18. C.P. Lai Regional Board

19. Maryam Tafedi Regional Board

20. Yanjie Chu Regional Board

21. Sam Unger Regional Board

22. Brian Louie LACSD

23. Francisco Guerrero LACSD

24. Pauf Downs MIG

25. Aaron Abrams MIG
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Agenda

100 I. Welcome and Introduction

A. Meeting Purpose

B. Agenda Overview

105 H. Site Specific Objective / Anti-Degradation Analysis Study

A. Overview - Ashli Desai

B. Agricultural Beneficial Use Clarification - Ashli Desai and Sam Unger

C. Compliance Averaging Period for Chloride Threshold Guidelines iii Avocado

- Joel Kimmelshue
200 M. Alternative Water Resource Management AWRM Scenario

A. Overview - Sanitation District

B. Ventura County - Steve Bachman

C. LA County -Traci Quinn

D. Relationship of the AWRIvI to other Studies - Sanitation District.

245 IV. Groundwater-Surface Water Interaction Model

A. Overview of GSWIM Progress

B. Technical Subcommittee Discussion

-355 V. Summary and Next Steps

400 Close

Summary of Main Points

The following summarypresents the main points of the meeting generally in the order that they Were

presented. Comments are paraphrased. The summary presents a record of discussions and does not

in.clude official statements of policy nor any commitments to undertake any regulatory or agency action.

During the Upper Santa Clara River Chloride TMDL Collaborative Process any policy agreements or

statements will be publishedin documents othertban meeting summaries in which it will be explicitly

stated that a policy statement is being presented. MIG drafted this summary which was then reviewed

and approved by staff of the Regional Board and the Santa Clara Valley Sanitation District.

DECISIONS PROGRESS UPDATES AND ACTION ITEMS

The GSWI Task 213-1 report will be submitted on January 215t 2008

The GSWI 2B-2 report will be released in March/April 2008

The LRE Averaging Period report will be released by Joel Kimmelshue and Stephanie Tilimari of

NewFields in January of 2008 -

The TMDL Task 7 8 and 9 reports will be released in April 2008

Several TWG participants express the need for the averaging period study and other efforts of the

Collaborative Effort address strawberries and nursery crops and not just avocado crops

Terry Foreman of CH2M Hill states that It is important for the Alternative Water Resource

Management Study AWRM to determine if pumping in the western portion of the basin will

adequately induce recharge in the groundwater. The developers of the AWRM will likely need to test

this assumption and others with the GSWI Model and so should make sure to ask this question

early on in their work.
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The terms used in he AWRM effort are very similar to the GSWI Model naming protocol i.e. both use

the term scenario. Sam Unger asks that the AWRM us a different method for naming its reports to

avoid confusion.

ll. SITE SPECIFIC OBJECT/VES/ANTI-DEGRADATION.ANALYSIS SSO/ADA

A. Overview of SSO/ADA Process

Ashil Desai of Larry Walker and Associates provided an overview of the SSO-ADA process and the

interrelationship between studies and gave an update on the progress of the SSO/ADA. Ms. Desai

discussed the elements of the SSOADA and the Regional Boards regulatory process and the current

schedule.

B. Agricultural Beneficial Use Clarification

Ms. Desal provided an overviewof the AGR BU Clarification issues and reviewed the two white papers on

ý agricultural beneficial uses that have been prepared - the first a technical anaiysis and the second a

regulatory analysis. Ms. Desals report is available on the project website at www.santaclarariver.org.

Regional Board staff indicated the planned Regional Board information item has not been scheduled for a

future Board meeting and staff believes this may no longer be necessary and that this Information could

be included in an SSO.

Dan Detmer clarifies that salt sensitive agriculture includes nursery crops strawberries and avocados and

asks if there are nurseries in the reach under question. SCVSD indicated that hursery growers in the SCR
are typically wholesalers that are provided nursery stock grown outside of the SCV and they are generally

provided served water. One nursery has been identified in close proximity to Reach 6 of the SCR
however the nursery is provided water from the SCWD of CLWAY utilizing imported SWP water.

Heather Merenda explains that nurseries also typically pretreat their water in order to customize it for the

particular crop they are growing at the time. Mr Detmer states that nur-sery operatlons are a high growth
area.

Diversions

Lynn Takaichi asks if diversions in the SCR are only on the mainstem of the river. Participants familiar

with the area explain that this is the case. Diversions in the SCR watershed are taken from the mainstem

of the river.

Impact of Changing the Water Quality Objectives
Rob Roy of the VCAWQC asks how modification of water quality in Reaches 5 and 6 of the SCR would

be protective of the downstream Ventura County reaches of the SCR Sam Unger of the Regional Board

states that the goal is to always keep in mind strategies for ensuring protection of downstream beneficial

uses and that the Groundwater Surface Water Interaction Model will help to clarify and answer this

question. He states that the ciarrent agricultural beneficial uses may not need to be dedesignated but

instead a new SSO could be established that still supports agricultural uses Heather Merenda asks if the

May 2008 Regiohal Board date to address the USCR TMDL has been delayed. Regional Board staff

indicated that the hearing has not been calendared and the intent is to be responsive to the discussion of

potential consensus solutions by stakeholders. Given the progress being made on the alternative water

resource management AWRM compliance option Regional Board staff feels additional time is

necessary to allow this option to be further developed.

C. Compliance Averaging Period for Cliloride Threshold Guidelines in Avocado

Joel Kimmelshue and Stephanie Tillman of NewFields join the meeting by donference call to report on the

progress of the Averaging Periods study. They state that the technical memorandum hasbeen reviewed

and commented on by District and. Regional Board staff and a response to comments report has been

prepared. Both reports have been submitted to the TWG for review and comments by January 22 2008.

Additionally the Agricultural LRE Technical Advisory Panel co-chairs will review the memo and the

TWG Meetfng 27 Draft 3
January 8 2008
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response to comments report and will provide their comments shortly. The current recommendation by

Newfields is for a three month averaging period. Their presentation and reports are available on the

project website at www.santaclarariver.org.

Historical Variability

Lynn Takaichi asks how the averaging period will deal with changes to the historical variability of chloride

in the basin as a result of implementation of compliance options such as the AWRM which is Intended to

smooth variability and maintain a more consistent chloride level. Mr Takaichi asked if a longer averaging

period could be considered under these conditions. Joel Kimmelshue states that his team was asked to

look at effects under current conditions not under proposed scenarios but that theywould be able to look

at the possibility of extending the averaging period under these considerations if requested to do so by

the Project Team. SCVSD staff indicated the AG TAP co chairs would be asked to weigh in on the

averaging period issue as it relates to the AWRM option. Regional Board staff also indicated that

modeling the AWRM scenario might help to answer the questions regarding whether longer averaging

periods were appropriate..

Strawberries and Nurse .r Crops

Several TWG participants express the need for all efforts of the Collaborative Effort take in to account

strawberries and nursery crops and notjust avocado crops. Nursery crops in particular are expectedto-be
important in the study area for the foreseeable future. Newfields indicated that the LRE determined

there was insufficient scientific literature to be able to recommend a threshold for strawberries and

nursery crops and that without knowing the what the appropriate threshold is it is not possible to

recommend a particular averaging period for these crops.
Stakeholders discussed whether the LRE

guidelines although based on avocados were protective of other salt sensitive crops. MIG indicated that

the LRE TAP Criticar Review report specifically noted that the guidelines for avocados would be

protective of strawberries and nursery crops. MIG was tasked to reference the specific statements in the

LRE TAP Critical Review report.

Permitting and the Averaging. Period

Brandon Steets of Geosyntek asks if the Regional Boards future decisions regarding averaging periods

will apply only to one discharge permit or to the whole reach Regional Board staff stated that the

averaging period will apply to both however results of the GSWI model will be needed before a. decision

can be made. If necessary the Regional Board can reopen and change the permit

III. ALTERNATIVE WATER RESOURCES MANAGEMENT SCENARIOS AWRM

Brian Loule Traci Quinn and Steve Bachman give a series of presentations on possible alternatives for

water management the.Ventura County and Los Angeles County. These presentations are available on

the project website at www.santactarzrriver.org.

A. Overview- SCVSD

SCVSD gave apresentation on the overview of alternatives-being considered for compliance 1
Advanced Treatment 2 Minimal Advanced Treatment Discharge plus Secondary Effluent

Pipeline/Outfall 3 Alternative Discharge Location and 4 Alternative Water Resource Managpment

Indicated SCVSD working with water agencies UWCD and CLWA to retain Kennedy Jenks Consultants

and Dr. Steven Bachman to further develop AWRM compliance option. SCVSD presented the proposed

development of the AWRM scenario and the roles of Kennedy Jenks and Dr. Bachman in the first phase

of the process.

B. Veiitura County-Dr Stephen Bachman

Dr. Bachman provided an overview of work for assessing salt export for East Piru subbasin using

proposed extraction wells to clean up saline conditions in the basin. The extraction Wells would then be

used tomitigate drought conditions. Dr. Bachman reviewed possible scenarios 1 to operate extraction

TWG Meeting 27 Draft 4
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wells during precipitation events when flow in the SCR would export saltto the Pacific Ocean 2 to

operate extraction wells when Freeman Diversion is operated to divert greater than 80% of flows forin-lieu
deliveries to agriculture in the Oxnard Plain and 3 to operate wells for the purpose of drought

management to diiute high chloride flows at the Ventura/Los Angeles County Line. Dr. Bachman

presented his recommendation to further develop only Scenario 1 due to concerns of salt export to

Oxnard Plain and relatlvely equal cost of Sdenario 2. Dr. Bachman discussed the need to model this

scenario using the GSWIM as.part of next-phase of the-AWRM study.

Piru Basin Groundwater Water Quality Objective

Rob Roy asked if the GW water quality objective would be lowered under this proposal. Regional Board

stafFresponded that there is a possibility that a revision.of the Piru groundwater water qiiality objective

based on knowledge gained from this study couid be considered as. part of the TMDL.

Speed of Groundwater Dispersal

Lynn Takaichi asks if there is any evidence on how fast chloride moves through the Piru basin. Steve

Bachman of United Water states that preliminary resuits show that it takes approximately 10 years for

chloride to disperse in the basin.

Additional Operation of Piru Extraction Wells

Lynn Takaichi asked if the Piru extraction wells could be operated more frequently once the groundwater

basin was.cleaned up. Dr. Bachman responded that the current plan only calls for operation of the welis

approximately 10% of the time and consideration could be given to operating the Piru extraction wells for

water supply management once the basin is cleaned up.

C. Los Angeles County- Kennedy Jenks

Kennedy Jenks provided an overview of their work assessing volume and quality of difution water and

availability under various possible hydrologic conditions 1 locally above normal conditions and 2
locally below normal conditions and considering Northern California SWP conditions under each based

on chloride levels within Castaic Lake a wet conditions between 25-52 mg/L b dry conditions

aetween 52-75 mg/L and c critically dry between 75-106 mg/L. Under each condition a mass balance

was used to determine amounts of dilution.water required to meet proposed water quality objectives.

Kennedy Jenks determined that under non drought conditions locally above normal and SWP wet or dry

conditions. relativefy little dilution water was required however under drought conditions locally below

normal and SWP wet dry or critically dry conditions and locally above normal and SWP critically dry

conditions the amount of dilution water required made the AWRM unfeasible.

Chloride Gradient Assumption

Regional Board staff questioned whether the assumption used in the study that there was a 20 mg/L

gradient in chloride conentrations befween the SCVSD WRP discharge and the LAlVentura County Line

was a vafid assumption. SCVSD staff.indicated that over the entire period of analysis 20 years the

assumption was valid however during dreught this may not be the case. SCVSD staff indicated this

issue would be assessed in the GSWIM study.

Removal of Self Regenerating Water Softeners SRWS
Stakeholders requested information on the SCVSDs SRWS removal program. SCVSD staff indicated

that the District was implementing a voluntary rebate program and pursuing a referendum for the 2008

general election to authorize the District to enact ordinances banning existing SRWS the earliest possible

date for such a ban being January 2009. SCVSD staff indicated that no official ordinance has been

drafted yet to require removal of the SRWS. Under the current programs approximately 1000 have been

removed and the District has negotiated agreements with SRWS rental companies for the removal of an

additional 1500 units.

Stakeholders asked if the District believed they would be able to remove additional units or if the current

removals are sufficient to help meet objectives. SCVSD staff indicated that since the peak of SRWS
usage in 2003 the District is seeing substantial reductions in the chloride loading from the SCVSD WRPs
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above the levels in the local water supply from 100-110 mg/L to approx 75-80 mg/L. SCVSD staff

indicated the District is committed to removing all SRWS in its service area because it is the mostcost-effectivemethod for removing chloride from the WRP discharges. Cost for advanced treatment to remove

chloride is more than $5 per pound of chloride while cost is much less per pound of chloride removed

through source control.

D. Relatlonship the A WRM to other studies

SCVSD provided an overview of where this phase of the AWRM study fits in with the SSO/ADA study and

the GSWIM study. Discussed that.results form the Kennedy Jenks and Dr. Bachman work will be

incorporated into a GSWIM predictive scenario as par of Phase Il of the AWRM study. Phase.hl of the

AWRM study would analyze the model results and develop a feasible AWRM compliance option to

present to the Regional Board.

Terry Foreman of CH2M Hill. states that it is important for the AWRM to determine if pumping in the

western portion of the basin will adequately induce recharge in the groundwater. The developers of the

AWRM will likely need to test this. assumption and others with the GSWI Model and so should make

sure to ask this question early on in their work.

Other areas that will need to be tested by the GSWI Model include assumptions of water blending the

effects at the dry gap the interaction of reused and banked water and the gradients during extreme

drought conditions.

Naming Confusion

The names of the reports of the AWRM effort are very similar to the GSWI Model naming protocol.

Regional Board staff asks that the AWRM us a different method for naming its reports to avoid confusion.

GROUNDWATER SURFACE WATER INTERACTION MODEL GSWM

A. Overview of GSWI Progress

Terry Foreman of CH2M Hill provides anupdate on the work of the GSWI Model Team. This presentation

is available on the project website at tikAvw.sanataciariverorg. Mr. Foreman discussed the results of the

17 predictive scenarios that are b.eing analyzed through the GSWIM Model and indicated the full set of

results are available on their ftp website for download. Mr. Foreman presented the following key general

conclusions from these scenarios

No Scenario compiied with the existing100 mg/L WQO at Blue Cut at all times

There was very little difference in the results between the high reuse and minimal reuse

conditions.

Under high reuse conditions results at blue cut were worsened due to lack of flow in river

from SCVSD WRP discharge diversion to reuse.

Some scenarios that fixed WRP chloride discharges 120 150 mg/L at all times artificially.

added chloride to the system when compared with scenarios assuming chtoride loading from

WRP was set as a loading above the potable water supply as predicted by the rriodel.

Results indicated chloride levels above WQO objective at Blue Cuteven when SCVSDWRP
discharges are below objective indicated an additional source of chloride exists between

Valencia WRP and Blue Cut

Groundwater Observation points after the model Was initially developed reveal unrealistic

results due to the model discretization in the area MW01 MW03.

The GSWI Team will provide a detailed explanation of these results in their upcorning Task 2B-1 report.

This report will be tentatively submitted on January 215 2008.
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Sam Unger asks how dro.ught is determined in the rnodel.. Terry Foreman says the historical definition of

drought is used. Rob Roy asks is the Regional Board will address the 200 mg/L groundwater standard

since this was set a long time ago. Sam Unger responds that Regional Board staff will look at the GSWI
results and decide whether there is any action needed in this area. On a separate point Sam Unger

suggests that the modelers look at seasonality iri the chloride gradient.

B. Technical Sub-Committee Discussion

Note. At this time the TWG ineeting transitioned in to a meeting of the GSWI Technical Subcommittee.

The summaryfor this separate meeting is available for review.

Key points discussed during the technical sub-committee

Stakeholders Rob Roy asked the modeling team what leveE the SCVSD WRPs needed to treat to.in

order to achieve the existing 100 mg/L WQO during drought. The modeling team indicated that from

their experience with the model and although this has not beeri run in the model they estimate a

discharge of approximately 80-85 mg/L chloride would achieve compliance with the existing objective

Dan. Detmer with UWCD asked the modeling tearri whether they determined the cause of the negatlve

chloride gradient during drought conditions. The modeling team Geomatrix indicated they believed

evapo-concentration effects and the thinning of the shallow aHuvium likely resulted in increased chloride

concentrations at Blue Cut during drought conditions. This would be further evaluated in the Task 2

reports. Kennedy Jenks indicated another possible source of chloride was agriculture near the

LA/Ventura County Line.
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Summary and Overview

TWG Meeting 28
February 19 2008

--Santa-Glar-itai- Califor-nia-

Meeting Overview

On February 19 2008 the Upper Santa Clara River Chloride TMDL Study Project Team held the 28th

meeting of the Technical UVorking Group in the City Counci Chambers of the Filfmore City Hall in

Fillmore California. Paul Downs of Moore lacofano Goitsman Inc. MIG facilitated the meeting. The

TWG participants and consulting staff in attendance were

Attendance

1. Jeff Weaver Geomatrix

2. Sorab Panday Geomatrix

3. Ashil Desal LWA
4. Cris Perez Newhall Land

5. Cameron Tana HydroMetrics LLC
.. .... .... ............_. _......._..._____--..._..._....__....__...--......_..--.ý_...._.._..._..._. .. ........---._...._.......__ ______----.__......_....

6. Dan Detmer United Water Conservation district

7. Heather Merenda City of Santa Clarita

8. Ray Tremblay LACSD

9. Francisco Guerrero SCVSD

10. Lynne Plambeck Santa Cfarita Organization for Planning and the Environment
__----11.Bert Rapp City of Fillmore

12. Yanjie Chu LA Regional Board

13..C.P. Lai LA Regional Board

14. Cathy Hollomon SCWD
15. Jeff Ford CLWA
16. Sam Unger RWQCB-LA

17. Jenny Newman RWQCB-LA

18. Riel Johnson NCWD

19. Bob DlPrimio Valencia Water Company

20. Mark Subbotin Newhall Land

21. Ed Masterson Assemblyman Cameron Smyth

22. Rob Roy VCAWQC
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Agenda

130pm 1. Welcome and Introduction

135 pm 11. Groundwater Surface Water Modeling Effort

Subcommittee Recap
Technical Advisory Panel Recap
Task 2B-1 Report Discussion

225 pm
111 Alternative Water Resources Management Discussion

315 pm IV. Averaging Periods for Salt Sensitive Agriculture Update

330 V. Self Regenerating Water Softener Update

345 pm Vl. Summary and Next Steps

Summary of Main Points

The following summary presents the main points of the meeting generally in the order that theywere

presented. Comments are paraphrased. The summary presents a record of discussions and does not

include official statements_of poliey _nor_any-comitments to undertake.nyegula_._ry.or_agency_ac

During the Upper Santa Clara River Chloride TMDL Coliaborative Process any policy agreements or

statements will be published in documents other than meeting summaries in vvhich it will be explicitly

stated that a policy statement is being presented. MIG drafted this summary which was then reviewed

and by staff of the Regional Board and the Santa Clara Valley Sanitation District.

DECISIONS PROGRESS UPDATES AND ACTlONlTEMS

ý Terry Foreman of CH2M Hill and Paul Downs of MIG reported that the participating GSWI TAP

reviewers were in agreement that the GSWI model was a valuable and appropriate tool and that

Task 2B-1 report was of good quality.

The focus of the Collaborative Process is shifting to the TMDL Task 7 8 and 9 reports i.e. the tasks

comprising the Site Specific Objective and the Anti Degradation Analysis. The Tasks 7/8 report is due

April 1 with comments due April 15.

The AGTAP CO Chairs were asked to review the question of the length of possible averaging periods

and what the impacts of the length would be The have produced a report. Sam Unger said that

AGTAP comments and the results from the NewFieids study are technical opinions and that the

Regional Board will set the actual compliance averaging period. NewFields and AGTAP reports

available for download at www.santaclarariverorg.

1l. GROUNDWATER-SURFACE WATPR MODELING

Terry Foreman and Nate Brown of CH2M Hill presented an overview of the GSWI M modeling effort. Terry

reported that the Subcommittee met earlier In the day and provided comments on the model. He also

reported that the Technical Advisory Panel held a conference call on February 13 2008 which was

attended by Dennis Williams and Arturo Keller. Terry and Paul Downs reported that the two participants

were in agreement that the GSWI model was a valuable and appropriate tool and that Task 2B-1 report

was of good quality.

During the presentation TWG members provided comments and asked questions
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Mark Subbotin said he thought that the water supply chart misrepresented Newhall Ranchs water

supply he said that Newhall is not relying on State Water Project water.

Bob DiPrimio asked what amount of reduction of chloride in. the first five years of the scenarios.

Mark Subbotin asked for clarification of the causes of the chloride to spike in 2018-2020

Sam Unger asked how the report defines drought conditions. Lynne Plambeck asked how many----inchesof rain constitutes a drought Terry Foreman responded that drought wasdefined as less than
the 31-year average. Bob DiPrimlo suggested the use of two drought triggers One that reflects

northern California hydrology and one that reflects the local hydrology

Jeff Ford asked if lowest reclaimed water reuse scenario reduce chor.ide at Blue Cut. Terry Foreman
replied that low reuse actually increases chloride at Blue Cut. Bert Rapp followed up to ask why does
low re-use equate to low chloride. Francisco Guerrero replied that high re-use reduces a diluting

source. Sorab Panday elaborated that it will take a long time for chloride in recycled water to return to

the river.

Bob DiPrimio suggested that there would be a long time delay in reducing chloride loads at Blue Cut

because there Is a lot of geology that would retain chloride. He also observed that the reduction of

chloride associated with removing SRWS is significant.

Bob DiPrimio suggested that the quality of the SWP project water will be different because of new

operating parameters for the State Water Project. He asked whether the team has assessed the
likely

impact changes to new projected water quality data including pumping restrictions in the Delta will

decrease chloride Terry Foreman suggested that the Regional Board will need to take this into

consideration wheh they set the standard.

lL ALTERNATIVE WA TER RESOURCES MANAGEMENT DISCUSSION

Compiiance Options

Frank Guerrero and Dan Detmer presenteda progress report on the Alternative Water Resource

Management alternative. Lynne Plambeck suggested that the approach would require a dedicated source

of water because when the Sanitation Districts need water the other SWP users will need it. too. Ray
Tremblay provided background on the Districts efforts to secure water in the future. Power point

presentations are available for downioad at www.santaclarariver.org.

Lynne Plambeck asked what the term minimal fish issues meant when it was used in relatibn to the

upper reaches of river. Dan Detmer replied that this phrase meant that fish issues are not as significant

in the upper reaches relative to the lower reaches of the river from a regulatory perspective i.e. United

Water has observed that there is more focus on threatened and endangered issues in other reaches than

those being considered here.

Yanjie Chu asked what the impact would be to water balance of pumping water to the fish hatchery. He
also asked if a constant pumping rate was being used or is it a faster rate when you draw down the water
levels. Pumping rates can be adjusted as needed. Impacts to the water balance will need further

examination as the discussions over potential compliance op.tions progress.

Site Specific Obfective /Anti Degradation Analysis

Ashli Desal presented an overview of the work on the SSO/ADA. She reviewed timeline of work
conducted and yet to be undertaken. She indicated that with the compietion of the Threatened and

Endangered Species and Agricultural Chloride Threshold studies the focus is shifting to the TMDL Task

7 8 and 9 reports i.e. the tasks comprising the Site Specific Objective and the Anti Degradation

Analysis. The Tasks 7/8 report is due April 1 with comments due April 15.

7WG Meeting 28 Draft
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Summary and Overview

TWG Meeting 29
Apri18 2008

Fillmore Californra

Meeting Overvfew

On April 8 2008 the Upper Santa Clara River Chloride TMDL Study Project Team held the 28th meeting
of the Technical Working Group in the City Council Chambers of the FillmoreCity Hall in Fillrnore

California. Paul Downs of Moore lacofano Goltsrnan Inc. MIG facilitated the meeting. The TWG
participants and consulting staff in .attendanc were

Attendance

1. Rob Roy VCAWQC
2. Steve Bachmari United Water Conservation District

3. Dan Detmer United Water Conservation District

4. Heather Merenda City of Santa Clarita

5. Cathy Holloman SCWD
6. Bob DiPrimio Valencia Water

7. Lynn Takaichi Kennedy Jenks

8. Ron Bottorff Friends of the SCR

9. Bert Rapp City of Fillmore

10. Frank Brorrimenschenkel SP Basin

11. Jim Lloyd-Butler Lloyd-Butler Ranch

.12 Martin Hernandez Ventura County Supervisor Cathy Longs Office

13. Jeff Weaver Geomatrix

14. Sorab Panday Geomatrix

15. Terry Forerrian CH2M Hill

16. Ashli Desal Larry Walker and Associates

17. C.P. Lai Regional Board

18. Yanjie Chu Regional Board

19. Sam Unger Regional Board

20. Jenny Newman Regional Board

21. Brian Louie LACSD

22 Francisco Guerrerb LACSD

23. Paul Downs MIG

24 Aaron Abrams M1G

TwG Meeting 29 Draft

Apr1t 8 2008
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Summary of Main Points

The following summary presents the main points of the meeting generally in the order that they were

presented. Comments are paraphrased. The summary presents a redord of discussions and does not

include official statements of policy nor any commitments to undertake any regulatory or agency action.

During the Upper Santa Clara River Chloride TMDL Collaborative Process any policy agreements or

statements-will-be-published-indocuments other-than-rneeting-sumrnar-ies-inwhich-it-will-be-explicitly-statedthat a policy statement is being presented. MiG drafted this summary which was then reviewed
and by staff of the Regional Board and the Santa Clara Valley Sanitation District.

DECISIONS PROGRESS UPDATES AND ACTION ITEMS

The May Regional Board meeting has been postponed to allow for the Alternative Water Resources

Management AWRM effort to develop. The May meeting has now been scheduled tentatively for

October please verify in order to allow for additional time to complete the process and craft the

necessary regulatory langUage.

Comments from United Water were not included in the initial response to comments report. These
comments have been collected and the responses will be Included in the 2B-1 Report as an
addendum.

Brian Louie states that the AWRM development wili continue and that they are working to put specific

agreements in to place with individual partners.

Bob DiPrimio states that the water purveyors will be investigating the information related to the

Saugus Aquifer in depth.and may need more. than two weeks review time. A joint meeting between
the Modeling Team and the water purveyors is needed. The Modeling Team will contact the

purveyors to conduct this meeting.

Terry Foreman asks about the need to apply for permssionto change a waste discharge location.

This will need to.be addressed before implementation can move forward. Sam Unger of the Regional
Board agrees that this will b.e a major point of consideration for the State Board and asks that this be

investigated.and resolved as soon as possible. Steve Bachman states that the Sanitation districts

would be the most likely candidates for holding the permit.

11. COLLABORATlVE PROCESS UPDATES

The May Regional Board meeting has been postponed to allow for the Alternative Water Resources

Manageinent AWRM effort to develop. The AWRM is making good progress and the Regional Board
would like to see how it progresses. The May meeting has now been scheduled tentativefy for October in

order to allow for additional time to complete the process and craft the necessary regulatory language.

The Regional Board will follow an independent regulatory process to evaluate the TMDL agreements. A
staff report will be submitted outlining a Basin Plan amendrnent. The Regional Board will then deride
whether or not to amend the Basin Plan. Regulatory requirements.will be in effect ensuring that all

reports are publicly noticed and that public comments are collected and considered.

Rob Roy of the VAWQC inquires if the AWRM effort will interfere with the SSO/ADA process. Sam Unger
of the Regional Board states that the AWRM will have significant impacts on the SSO/ADA. The AWRM
will be integrated in the SSO/ADA. This will occur using the Porter Cologne Act that requires protection of

beneficial uses and improvement to groundwater. The Regional Board is acertified regulatory program
so it is required to analyze the AWRM and the SSO/ADA under CEQA but not perform a full EIR. The
CEQA scoping meeting will be held some time in the Summer of 2008. After the TMDL is adopted project
level CEQA analyses will be conducted.

TWG Meeting 29 Draft

April 8 2008
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Ill. GROUNDWATER SURFACE WATER INTERACTION MODEL GSWIM

Terry Foreman gives the TWG an update on the comments received for the 28-1 Report. He states that

comments received fall in to four categories. First the bulk of the comments expressed satisfaction with

the 213-1 Report and congratulated the Modeling Team on their work. Second commenters asked the

Modeling Teamto provide more background statistics including plots and charts. This request was

fulfilled and the final draft of the report reflects this change. Similarly the third category of comments

came from commenters asking for additional clarification and explanation on specific issues. Terry

Foreman stated that additional clarificationlexplanation was added to the 2b-1 Report as appropriate.

Finally some commenters asked for more detail on certaln issues so that they could conduct their own

analysis of these issues. These requests were fulfilled by the Modeling Team.

Comments from United Water were not included in the initial response to comments report. These

comments have been collected and the responses will be included in the 2B-1 Report as an addendum.

iV. ALTERNATIVE WATER RESOURCE MANAGEMENT AWRM
Brian Louie gives a presentation on theAWRM process. This presentation is available on the project

website atwww..santaclarariver.org. The AWRM would provide a series of Integrated management

strategies for protecting beneficial uses in the USCR. These include removal of water softener systems

some source treatment acquiring alternate water supplies and a system of groundwater pumping and

injection that would recharge the aquifer and then draw it down when needed. This alternative has been

developed through a long process of cooperation and discussion with a wide range of stakeholdeýs in the

basin and is a potential solution to the need for protecting water quality and beneficia uses in the USCR.

Bert Rapp asksfor clarification on the timing of potential groundwater pumping in the AWRM plan. He

asks if pumping is expected to occur during drought years. Mr. Louie answers that pumping will be

conducted when the water is needed and that this is expected to occur during drought conditions.

Mr. Rapp asks about potential pump tax costs. and who will be responsible for these taxes. Mr. Louie

states that the AWRM has not yet reached the point of discussing this issue.

Rob Roy adds some clarification on the.AWRM stating that agriculture is not anticipated to use irrigation

water pumped directly from the river in reaches 5 and 6 while in readh 4b water would be shipped in to

protect beneficial uses as needed.

Mr Louie states that the chloride concentrations expected under the AWRM plan are well below

thresholds for protection of threatened and endangered.species.

Martin Hernandez asks if there is sufficient water supply available to make the AWRM feasible. Brian

Louie responded by saying.that this issue has been investigated-by Bob DiPrimio of United Water and

that the yields under consideration are expected to be sustainable over time. Steve Bachman adds that

the AWRM calls for banking water in wet years to ensure that there is adequate supply.

Frank Brommenschenkei inquires ifthere are contingencies in the eventthat a well needed forthe AWRM
process goes offline. Brian Louie responds that there are three potential wells that are candidates to be

the recharge/discharge wells under theAWRM proposal. Mr. Louie states that the Sanitation Districts

and the team devetoping the AWRM are confident that these wells should be adequate for the long term.

Bob DiPrimio adds that the AWRM is also investigating drawing from the Saugus Aquifer which is not

linked to the alluvium or the potential Newhall build out and so should stay viable. Also the AWRM will

bank water outside the Santa Clara River valley and can be brought in when there isadditiohal need.

This will be adequate back up for the wells.

Briah Louie states that the AWRM development will continue and that they are working to put specific

agreements in to place with individual partners.

Steve Bachman of United Water gives a presentation on the impacts of the AWRM on Ventura County.

This presentation is available on the project website at www.santaciarariver.org. Mr. Bachman explains

TWG Meeting 29 Draft 4
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that he examined several scenarios to understand the pbtential impacts on downstream users. He began
by examining the impacts of implementing just a reverse osmosis plant with a brine line to the see an
option that had been discussed early in the collaborative process. His investigations show that this

method actually decreases the amount of vrater flowing in to groundwater basins in Ventura County and
increases seawater intrusion as these aquifers are drawn down. The AWRM on the other hand flushes
much larger amounts of water in to downstream aquifers and helps to recharge the aquifers and protect

againstseawater intrusion.

Mr. Bachman states that a chloride pulse from a high chloride discharge year seems to flush through Piru

Basin in approximately 15 years.

Mr. Bachman states that his interactions with pumpers in Ventura County have been very positive. The
AWRM has received great interest and they seemed excited to begin working with Los Angeles County
and hear more about the potential benefits.

Rob Roy states that his organization has worked to develop some guiding principles for dealing with

agricultural users concerns. The AWRM is satisfying these principles. He also states that the AWRM
has required a large amount of cooperation between man agencies and people to reach the stage It has.

Its success is owed to this spirit of cooperation amongst multiple parties. He continues by adding that

there Is asafety valve in the AWRM. If in 10 to 15 years the AWRM is not effective the State Board
can determine that the Basin Plan should return to a TMDL.

Ron Bottorff of Friends of the Santa Clara River asks what the potential impacts are of the AWRM on fish.

Steve Bachman responds that the AWRM tearn will need to check to see what the impacts are at critical

times but that information gathered so far indicates that there will not be any negative impacts on fish. In

fact the AWRM.wiII be adding water to the basin during drought periods which can be expected to help
the fish. This issue will be an important aspect of the CEQA work.

Bert Rapp inquires about the capacity for pumping in the USCR. Steve Bachman replies that the capacity
is approximately 20000 gallons however this occurs only during wet periods so draw down of the

aquifers does not occur. He adds that pumping operation protocols would be put in place to protect the

aquifers and reduce or stop pumping if conditions would lead to a harmful draw down.

Sam Unger asks if the planned small scale reverse osmosis plant is expected to run continuously. Itwill

need to run continuousiy as the filtration membranes need to stay wet to maintain effectiveness.

Sam Unger asks if the City of Santa Clarita is supportive of the AWRM process. Heather Merenda of the

City of Santa Clarita states that the City is interested in finding solutions and is supportive of the AWRM if

it offers such a solution.

Rob Roy states that the original TMDL for the USCR was imposed on the watershed. This AWRM
solution has been developed by many partners throughout.the wafershed and It seems as if the process
is on the verge of developing a won/win alternative to the TMDL.

Jeff Weaver of Geomatrix gives a presentation on the AWRM Water Resources Report. This

presentation is available on the project website at www.santaclararivei-.org. The Task 2b-2 Report will be
available at the end of April 2008.

Bob DiPrimio states that the water purveyors will be investigating the information related to the Saugus
Aquifer in depth and may need more than two weeks review time. Sam Unger asks If the purveyors can
begin a preliminary review for now. Ultimately though a joint meeting between the Modeling Tearri and
the water purveyors is needed. The Modeling Team will get in touch with Bob DiPrimio after the meeting.

V. SSO-ADA STATUS UPDATE AND PROGRESS REPORT

Ashli Qesai gives a presentation on the SSO-ADA.process. This presentation is available on the project

website at www.santaclarariver.org.
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Commission on State Mandates

Original List Date 4/13/2011

Last Updated 8/1/2011

List Print Date 08/01/2011

Claim Number 10-TC-09

Issue Upper Santa Clara River Chloride Requirements

TO ALL PARTIES AND INTERESTED PARTIES

Mailing List

Each commission mailing list is continuously updated as requests are received to include or remove any party or person

on the mailing list. A current mailing list is provided with commission correspondence and a copy of the current mailing

list is available upon request at any time. Except as provided otherwise by commission rule when a party or interested

party files any written material with the commission concerning a claim it shall simultaneously serve a copy of the wriften

material on the parties and interested parties to the claim identified on the mailing list provided by the commission. Cal.

Code Regs. tit. 2 1181.2.
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Exhibit C
July 29 2011

Mr. Drew Bohan

Executive Director

Commission on State Mandates

980 Ninth Street Suite 300

Sacramento 95814

Test Claim 10-TC-09 r Santa IClara ivr Iri Requirements

Dear Mr. Bohan

The Department of Finance Fin nc has reviewed the test claim on the Upper Santa Clara

River lori TMDL r ulations su i ed by the Santa Clarita Valley Sanitation District of Los

Angeles County. The cl i nt alleges the TMDL r ul tions are reimbursable state mandate
because the Regional Water Board was not required to issue the re ul tions under f r I I

Finance asserts the TMDL r ul tions do not i ose a rreimbursable state mandate because

1 the re ul tions are r quir d by s ion 303d of the f r I Clean Water Act 2 the

re ul tions by the selves do not require the cl i nt to act and 3 even if the r ul tions

r uir ion clai nt has fee authority su cient to pay its costs. Government Code
section 1 ýv vuwdi.fisions c fe eral mandate and df fee Gýthority provide bases for

nyin the claim if the o ission finds the re ul tions require cl i nt action.

However Finance believes the TMDL regulations lone without further administrative ction in

the form of a permit issu nce for ex I do not re uire cl i nt conduct. In City of Arcadia

v. State Water Resources Control Board 2006 135 I. .4t 1392 1414-1415 the court

said TMDL does not by its If prohibit any conduct or req ire any actions. Inste d each

TMDL represents a goal that may i pl nt d by ollutant discharge

re uire nts in in ivi u I NPDES per its or establishing non oint source controls. A TMDL
forms the basis for further administrative actions that may require or prohibit conduct with

respect to particularized pullutant discharges and water bodies. Consistent with this case I
the claim TMDL regulations do not require action that would be subject to a n t s

analysis.

Even if the o ission were to conclude the r ul tions required any action fee authority in

Health and Safety Code s ction 5471 is su ici nt to cover costs of any activities not found to

fe eral mandates. Further while clai nt mentions fi r public op osition in the face of

attempts to exercise its fee authority there is no information in the claim that such op osition

even came clos e to the majority protest required to stop the fee i ositian.
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Also Finance asserts this test claim may be barred by the statute of limitations in Government

Code section 17551. Subdivision c of that section specifies that local agency and school

district test ciaims shall be filed not later than 12 months following the effective date of a statute

or executive order or within 12 months of incurring increased costs as a result of a statute or

executive order whichever is later. Claim 10-TC-09 was filed on March 30 2011. The
claimant asserts the TMDL regulations had an effective date of December 11 2008. The

claimant further asserts that eligible costs under the claim include those for the entire fiscal

year 2009-10. If no allegedly state-mandated costs were incurred until fiscal year 2009-10 all

claimed costs for that fiscal year would have had to be incurred after March 30 2010 to not be

time barred. Such an unlikely scenario is not presented in the claim.

As required by the Commissions regulations auProof of Service has been enclosed indicating

that the parties included on the June 24 2011 mailing list have been provided with copies of this

letter via either United States Mail or email. Pursuant to section 1181.2 subdivision c1E of

the California Code of Regulations documents e-filed with the Commission need not be

otherwise served on persons that have provided an e-mail address for the mailing list.

If you have any questions regarding this letter please contact Jeff Carosone Principal Program

Budget Analyst at 916 445-8913.

Sincer ly

lný w-

NONA MARTINEZ
Assistant Program Budget Manager

Enclosure
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Enclosure A

DECLARATION OF NONA MARTINEZ
DEPARTMENT OF FINANCE
CLAIM NO. CSM-09-TC-03

1. I am currently employed by the State of California Department of Finance Finance am
familiar with the duties of Finance and am authorized to make this declaration on behalf

of Finance.

I certify under penalty of perjury that the facts set forth in the foregoing are true and correct of

my own knowledge except as to the matters therein stated as information or belief and as to

those matters I believe them to be true.

WAIM
at S cramento CA Nona Martinez
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PROOF OF SERVICE

Test Claim Name Santa Ana Region Water Permit - Orange County
Test Claim Number CS -0 -TC-fl3

1 the undersigned declare as follows

I am e ployed in the County of Sacramento State of California I am 18 years of age or older

and not a party to the within entitled cause my business address is 915 L Street 8 Floor

Sacramento CA 95814.

On -- //
i served the a ached recommendation of the Department of Finance in

said cause by facsimile to the Co mission on State Mandates and by placing a true copy
thereof 1 to claimants and nonstate agencies enclosed in a seaied envelope with postage

thereon fully prepaid in the United States Mail at Sacramento California and 2 to state

agencies in the no al pickup location at 915 L Street 8 Floor for Interagency Mail Service

addressed as follo s

A-16

Mr. Drew Bohan Executive Director

Com ission on State Mandates

980 Ninth Street Suite 300

Sacramento CA 96814

Fa imile No. 445-0278

declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct and that this declaration was executed on -- 1 at Sacramento
California.
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STATE OF CALIFORNIA EDIIrNJND G. BROVINJR. Oovarrror

COMMISSION ON STATE MANDATES
980 NINTH STREET SUITE 300

SACRAMENTO CA 95814

PHQNE 916 323-3562
FAX 916 445-0278

E-mail csminfo@csrn.ca.gov

DECLARATION OF SERVICE BY EMAIL

I the undersigned cleclare as follows

I am a resident of the County of Solano and I am over the age of 18 years and not a party to tlie

within action. My place of employment is 980 Ninth Street Suite 300 Sacramento

California 95814.

Cn August 1 201I I served the

LARWQCB and. DOF Comments

Upper Santa Clara River Clilorrrle Recluirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

by making it available on the Commissions website and providing notice of how to locate it to

tlie email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and cozTect aiid that this declaration wýis e ed on August 1 2011 at Sacramento

Califomia.

0.
I Heidi Ji Palchik
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Original List Date 4/13/2011

Last Updated 8/1/2011

List Print Date 08/01/2011

Claim Number 10-TC-09

Issue Upper Santa Clara River Chloride Requirements

TO ALL PARTIES AND INTERESTED PARTIES

Mailing List

Each commission mailing list is continuously updated as requests are received to include or remove any party or person

on the mailing list. A current mailing list is provided with commission correspondence and a copy of the current mailing

list is available upon request at any time. Except as provided otherwise by commission rule when a party or interested

party files any written material with the commission concerning a claim it shall simultaneously serve a copy of the wriften

material on the parties and interested parties to the claim identified on the mailing list provided by the commission. Cal.

Code Regs. tit. 2 1181.2.
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Email Bburgess@mgtamer.com
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Mr. Andy Nichols Tel 916 455-3939
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Ms. Jennifer L. Fordyce Tel 916 324-6682

State Water Resources Control Board
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David Wellhouse Associates Inc.
Email dwa-david@surewest.net

9175 Kiefer Blvd Suite 121

Sacramento CA 95826 Fax 916368-5723
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Ms. Jill Kanemasu Tel 916 322-9891

State Controllers Office B-08 Email jkanemasu@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Carla Shelton Tel 916 445-8913

Department of Finance
Email carla.shelton@doj.ca.gov
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Mr. Jay Lal Tel 916 324-0256

State Controllers Office B-08 Email JLaI@sco.ca.gov
Division of Accounting Reporting

3301 C Street Suite 700 Fax 916323-6527
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Mr. Wayne Shimabukuro Tel 909 386-8850

County of San Bernardino
Email wayne.shimabukuro@atc.sbcounty.gov
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SNIITH LLP Fax 213.250.7900

ATrORNErs Ar LAW 1NWw.lbbslaw.com

KlMBERLYA. HUANGFU

DIRECT DiAL 213.580.907

E-MAIL iluangfu@Ibbslaw.com

VIA E-FILE

Drew Bohan Executive Director

Commission on State Mandates
980 Ninth Street Suite 300

Sacramento California 95814

September 28 2011

Exhibit D

File No.

17-8177

Re Santa Clarita Valley Sanitation District of Los Angeles Countys Claimantl
Rebuttal Regarding Upper Santa Clara River Chloride Requirements Imposed by
Los Angeles Regional Water Quality Control Board Resolution No. R42008-012
Effective December 11 2008 Test Claim No.10-TC-09.

Dear Mr. Bohan

On behalf of our client the Santa Clarita Valley Sanitation District the District attached

please find a copy of the Districts rebuttal concerning Test Claim No. 10-TC-09 in response to the
Los Angeles Regional Water Quality Control Board and the California Department of Finances
comments filed on July 29 2011.

Pursuant to section 1181.2 subdivision c1E of the California Code of Regulations
documents e-filed with the Commission need not be otherwise served on persons that have
provided an e-mail address for the mailing list. In accordance with the Commissions regulations
a Proof of Service is not necessary in this instance since all of the parties listed on the August 22
2011 service list have provided e-mail addresses.

3907.

If you have any questions regarding the Districts submittal please contact me at 213 580-

Very truly yours

Isl

KimberlyA. Huangfu of

LEWIS BRISBOIS BISGAARD SMITH LLP
KAH
Attachments

cc Service List

ATLANTA BEAUMONT CHARLESTON CHICAGO DALLAS FORT LAUDERDALE HOUSTON LAFAYETTE LAS VEGAS LOSANGELES NEW ORLEANS

NEWYORK NEWARK ORANGE COUNTY PHOENIX SACRAMENTO SAN BERNARDINO SAN DIEGO SAN FRANCISCO TAMPA TUCSON
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LEWI S 221 North Figueroa Street Suite 1200

BRISBOIS
Los Angeies CA 90012

BISGAARD Tefephone213.250.1800

SM1TH LLP Fax 213.250 7900

ATTORNEYS AT LAW www. lbbslaw. com

DANIEL V. HYDE
DiREcT DIAL 213.680.5103

E-MAIL hyde@Ibbsiaw.com

September 28 2011 File No.

17-8177

VIA E-FILE

Drew Bohan Executive Director

Commission on State Mandates
980 Ninth Street Suite 300
Sacramento California 95814

Re Santa Clarita Valley Sanitation District of Los Angeles Countys Ciaimant
Rebuttal Regarding Upper Santa Clara River Chloride Requirements
Imposed by Los Angeles Regional Water Quality Control Board Resolution
No. R4-2008-012 Effective December 11 2008 Test Claim No. 10-TC-09.

Dear Mr. Bohan

I. INTRODUCTION.

The Santa Clarita Valley Sanitation District of Los Angeles County the District
has filed a test claim Test Claim seeking a subvention of funds from the state to comply
with orders made by the California Water Quality Control Board - Los Angeles Region
Regional Board. These orders the Chloride Orders. require the District to meet
excessively stringent chloride limits for the Vaiencia and Saugus Water Reclamation Plants

that will require the construction of facilities providing a new and advanced level of

wastewater treatment at a projected cost of up to $250 million.

The Regional Boards decisions to issue these orders are discretionary acts of the

Regional Board that impose unfunded mandates for which the District is entitled to

subvention. The standards that the Regional Board has imposed on the District exceed
the requirements of the federal Clean Water Act CWA. The District neither proposed
nor requested those standards. Any attempt by the District to raise the funds necessary to

meet these unnecessary mandates through substantial rate increases on its ratepayers will

ATLANTA BEAUMONT CHARLESTON CHICAGO DALLAS FORT LAUDERDALE HOUSTON LAFAYETTE lAS VEGAS LOSANGELES NEW ORLEANS

NEW YORK NEWARK ORANGE COUNTY PHOENIX SACRAMENTO SAN BERNARDINO SAN DIEGO SAN FRANCISCO TAMPA TUCSON

1970
4818-0875-1627.1
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be unsuccessful. The
Repional

Boards attempt to disclaim responsibility for its own
mandate is without merit.

IY. THE DISTRICT IS ELIGIBLE FOR SUBVENTION.

A. The Chloride Orders are Not Federal Mandates.

The Respondents erroneously contend that the Regional Boards issuance of orders

adopting water quality objectives for chloride and the total maximum daily load TMDL
for chloride were nondiscretionary duties imposed on the state by the CWA and therefore

constitute a federal mandate. The Respondents support this incorrect contention with a

generalized discussion of the framework of the CWA and the federal regulations

implementing the CWA. The applicable statutes and regulations show that the Regional
Boards Chloride Orders were discretionary actions performed by the Regional Board

under authority granted to it by the Porter-Cologne Act.

1. The CWA Delegates Significant Discretion to States to Regulate

Water Quality under the Clean Water Act.

The Regional Board repeatedly cites Section 303 of the CWA 33 U.S.C. 1313 as

its basis for asserting that the CWA mandates all state action taken to adopt water quality

standards beneficial uses andlor water quality objectives and TMDLs and that its own
actions are outside of its discretion. See Regional Boards Response at pp. 23-24.

Although water quality standards adopted by the states are a foundational element of the

CWA and states must prepare TMDLs for waters that fail to attain water quality standards

the CWA does not prescribe any specific outcome or standard. Instead the CWA
authorizes each state to exercise its discretion and independent legal authority to regulate

water quality within this general framework. See e_g. 33 U.S.C. 1313c and e see
also 40 C.F.R. 130.0a The water quality management process described in the Act

and in this regulation provides the authority for a consistent national approach for

maintaining improving and protecting water quality while allowing states to implement

the most effective individual program and 130.0b water quality standards are the

states goals for individual water bodies and provide the legal basis for control decisions

under the Act.

1 The Department of Finance along with the Regional Board submitted comments

opposing the Test Claim. Because that departments response letter mirrors the

arguments articulated in the Regional Boards response all references made throughout

the rebuttal address assertions made by both entities collectively referred to

Respondents.

LEWIS BRISBOIS BISGAARI7 SMITH LLP www.lbbslaw.com
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The Regional Boards Response seeks to obscure the discretionary authority

granted to it by the CWA and applicable regulations by generally citing inapplicable

provisions of that act and those regulations. The Regional Boards frequent changes to the

water quality objective for chloride in the Santa Clara River as well as its changes in

implementing and enforcing the objectives described in the Test Claim2 discredit its hollow

claim that it has no true choice with respect to water quality decisions. See Regional

Boards Response at p. 23. The Regional Board admits that it does not take aone-size-fits-allapproach to setting these objectives and that water quality standards are specific

to each individual waterbody and often to individual segments of that water body. See
Regional Boards Response at pp. 25-26 Application of these standards by definition

requires discretion by the Regional Board not the United States Environmental Protection

Agency U.S. EPA.

An example of discretionary actions taken by regional boards throughout California

is their adoption of varying water quality objectives. For instance this Regional Board and
others throughout the state have adopted a wide-array of chloride water quality objectives

to protect similar salt-sensitive agricultural uses.3 See Test Claim at p. 7. Numerous

regional watersheds have a chloride water quality objective of 150 to 190 mg/L including

two watersheds within this Regional Boards jurisdiction - the Calleguas Creek and Los

Angeles River respectivefy. The Regional Boards standards reflect its discretion. In this

case the Regional Board exercised its discretion under the Porter-Cologne Act to impose

unreasonable and costly requirements without providing a subvention of funds to

reimburse the District. This is contrary to the constitutional provisions that regulate this

type of mandate.

2
See Districts Test Claim at pp. 4-9.

3 The Regional Board implies that the heightened Chloride TMDL threshold was set

because of the allegedly serious environmental problem of chloride discharged from the

Claimants point sources into the Santa Clara River. Regional Boards Response at p. 1.

This is a gross misrepresentation of the current water quality trends concerning chloride

discharges into the Santa Clara River. Current chloride levels for 2011 are approximately

125 mg/L measured at discharge points for the Valencia and Saugus Water Reclamation

Plants. Current chloride levels for the Santa Clara River measured at the county line after

which the agricultural beneficial use commences however are approximately 105 mg/L.

See Supplemental Exh. An- Attachment 1 to District Letter re Upper Santa Clara River

Chloride TMDL to Regional Board May 9 2011 at p. A-3. In fact as demonstrated by

Figure 1 attached hereto surface water chloride concentrations in the Santa Clara River

have improved over recent years. There is absolutely no data to support the Respondents
belief that the Chloride TMDL is somehow necessary to maintaining water quality levels.

LEWIS BRISBOIS BSGAARD SMITH LLP www.lbbslaw.com
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The Regional Board possesses substantial discretion with respect to all aspects of

the TMDL process. CWA section 303d cited by the Regional Board to support its

contention that it lacks discretion simply describes the framework used by states to identify

water bodies that have not attained water quality standards called impaired water

bodies. The relevant federal mandate requires that regional boards prepare TMDLs for

impaired water bodies. 40 C.F.R. 130.2i also cited by the Regional Board simply
defines the term TMDL. Neither of these provisions mandates any specific TMDL waste

load allocation WLA or other discharge constraint that the state must enact or restricts

the states discretion in either evaluating its waters for impairment or for determining

appropriate provisions of a TMDL. Instead federal regulations specifically promote the

states independent role in all facets of the TMDL process. See 40 C.F.R. 130.7

identifying the State as the entity with the responsibility and authority for making all

TMDL-related determinations consistent with the Clean Water Acts framework.

The Regional Board has previously stated that while it has no discretion not to

establish a TMDL the Board exercises discretion in assigning WLAs and load allocations

determining the program implementation and setting various milestones in achieving the

water guality standards. Exh. 23 to Districts Test Claim October 8 2009 Memorandum
re Chloride TMDL at p. 7 emphasis added. Further Pronsolino v. Nastri 291 F.3d 1123

9th Cir. 2002 Pronso/ino also cited by the Regional Board expressly recognizes the

independent role of the states in creating TMDLs.4 Pronsolino states that the CWA leaves

to the states the responsibility of developing plans to achieve water quality standards if the

statutorily-mandated point source controls will not alone suffce .. States must implement

TMDLs only to the extent that they seek to avoid losing federal grant money there is no

pertinent statutory provision otherwise requiring implementation of 303 plans or providing

for their enforcement. Pronsolino 291 F.3d at 1129 1140.

Further as noted in Hayes v. Commission on State Mandates 1992 11

Cal.App.4th 1564 1581-1582 a determination as to whether a states participation in a

federal program is truly voluntary depends on such factors as the nature and purpose of

the federal program whether its design suggests an intent to coerce when state andlor

local participation began the penalties if any assessed for withdrawal or refusal to

participate or comply and any other legal and practical consequences of nonparticipation

noncompliance or withdrawal. 16id As is the case in California the Porter-Cologne

Water Quality Control Act establishes a comprehensive statewide program for water

4
Other case law cited by the Regional Board also supports the Districts claim. In

Alaska Centerforthe Environment v. ReillyW.D. Wash. 1991 762 F.Supp. 1422 the

court cited to a GAO report that highlights the breadth of discretion of the states in the

TMDL process including the states authority to determine that compliance with water

quality standards is infeasible.

LEWIS BRISBOIS BISGAARD SMITH LLP www.lbbslaw.com
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quality control and regulation of discharges to waters of the state. Therefore California

maintains flexibility in determining the scope and type of discharge restriction that may be

necessary given the particular water body or region at issue.

This case is easily distinguished from the recent non-precedential Los Angeles
County Superior Court case State of California DepartmentofFinance etaL v. Countyof
LosAngeles Case No. BS130730 Sept. 6 2011. That case involved claims of unfunded
mandates in the context of a municipal storm water National Pollutant Discharge
Elimination System NPDES permit that imposed various actions pursuant to the CWAs
specific mandate that such stormwater discharges be regulated to reduce the discharge of

pollutants to the maximum extent practicable MEP.n See 33 U.S.C. 1 342p3B. In

that case the Superior Court determined that the Regional Board had no real choice in

implementing the CWAs targeted MEP requirement for the storm water discharges at

issue and that the requirements imposed upon the permittees were not inconsistent with

or more stringent than the MEP requirement. See Supplemental Exh. B Smt. of

Decision at pp. 7-8.

The regulatory framework and role of the Regional Board in the County of Los
Angeles case are quite different from those relating to the unfunded mandates described in

the Test Claim. The court in that case explicitly recognized that different factual

circumstances could support a claim for subvention. d at p. 9 fn. 14 While there may
be other cases in which the state agencies may impose standards that clearly exceed
those imposed under amaximum extent practicable approach to storm water pollutants in

the Clean Water Act this case does not present that situation.. In contrast to the

Regional Boards implementation of a narrow specific MEP standard in the County ofLos
Angeles case the Regional Board in this case maintains absolute discretion and choice
by 1 designating beneficial uses beyond the mandated fishable/swimmable uses 2
selecting ultra-conservative water quality objectives for chlorides in the Santa Clara River

to protect the most sensitive salt-sensitive use and 3 creating WLAs in a TMDL. and
related compliance schedules designed to attain the Regional Boards objective. Since the

Regional Boards actions by definition exceed the regulatory floor set by the CWA its

actions are more stringent than those required by the CWA. Therefore subvention of

funds is appropriate with regard to the mandate described in the Test Claim.

2. The Regional Board Exercises its Discretion by Designating and
Protecting Certain Benefcial Uses.

The Regional Board also contends that it has no discretion regarding the

designation and protection of beneficial uses. See Regional Boards Response at pp. 24 -

25. This argument is based on two underlying theories 1 that the CWA imposes upon
the Regional Board a mandatory duty to designate and protect all beneficial uses equally
and 2 that the CWA requires the Regional Board to protect the most sensitive aspect of a

LEWIS BRISBOIS BISGAARD SMITH LLP www.lbbslaw.com
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beneficial use. Id. Both premises are demonstrably false and legally unsupported by the

CWA and related regulations.

a The CWA Does Not Mandate Equal Protection ofall Beneficial

Uses.

The Regional Boards assertion that the CWA creates a mandatory duty to protect
all beneficial uses with the same priority ignores federal regulations and guidance from the

U.S. EPA. The Test Claim while acknowledging that the CWA mandates the designation
and protection of fishable/swimmable beneficial uses where attainable e.g. fish

shellfish and wildlife and recreation noted that no similar mandatoryduty exists for the

remaining beneficial uses. See Districts Test Claim at pp. 8-9. For example an
applicable federal regulation provides in part that

...wate quality standards should wherever attainable provide

water quality for the protection and propagation of fish

sheElfish and wildlife and for recreation in and on the water and
take into consideration their use and value for public water

supplies propagation of fish shellfish wildlife recreation in and
on the waters and agricultural industrial and other purposes
including navigation.

See40 C.F.R. 131.10a emphasis added.

This language is echoed in 40 C.F.R. section 131.2 and supports the position that

the state retains flexibility and discretion with respect to non-fishable/swimmable uses.

See Kansas Natural Resource Council Inc. v. Whitman 255 F.Supp.2d 1208 1209 D.
Kansas 2003 citations omitted Under 33 U.S.C. 1313c states are responsible for

developing adopting and maintaining intrastate and interstate water quality standards ..
States must designate a use for each body of water and determine the level of water

quality necessary to support such use. In developing water quality standards states must
consider water bodies use and value for public water supplies propagation of fish and
wildlife recreational purposes and agricultural industrial and other purposes and .. their

use and value for navigation. Idaho MiningAssn Inc. v. Browner 90 F.Supp.2d 1078
1080 D. Idaho 2000. Federal courts in California have confirmed this interpretation of

the CWA and federal regulations. See Cities ofLosAngeles Burbank and Smi Valley

and the Los Angeles County Sanitation District v. U.S EPA D e ce m be r 18 2001 Order

Granting Plaintiffs Motion for Summary Judgment and Remanding Action to EPA Except
as necessary to protect existing uses the CWA does not require any water quality

standard more stringent than necessary for the protection of the CWAs default

fishable/swimmable use..

LEINIS BRISBOIS BISGAARD SMITH LLP www.lbbslaw.com
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The U.S. EPA provides similar guidance in its Water Quality Standards Handbook.
States must provide water quality for the protection and propagation of fish shellfish and

wildlife and provide for the recreation in and on the water fishablelswi m mable where
attainable. See U.S. EPA Water Quality Standards Handbook Second Edition Aug.

1994 2.1 emphasis added. Other beneficial uses are to be taken into consideration- a

clearly distinct category from the mandated fishable/swimmable use designation. The

Handbook illustrates this point by separating the two categories of uses the must provide

and the take into consideration into bullet points and addressing each separately. The

Regional Board cannot credibly assert that the designation of the agricultural beneficial use

and the conservative protection of downstream salt-sensitive crops are mandated by the

CWA.5

The Regional Board also blatantly mischaracterizes the Test Claim by asserting that

the Districts interpretation of the relevant federal regulations would require that agricultural

uses not be protected at all. See Regional Boards Response at p. 24. Actually the

District asserts only that the Regional Boards choice to exercise its discretion to designate
the agricultural beneficial use and its imposition of an excessively-stringent water quality

standard to protect the most sensitive aspect of that use are not mandated by federal law.

Therefore the state should provide a subvention of funds to reimburse the District for the

actions necessary to comply with this state mandate.

b The CWA Does not Mandate Protection of the Most Sensitive

Aspect of a Beneficial Use.

The Regional Boards second argument similarly misconstrues federal regulations.

Federal law does not require the Regional Board to protect the most sensitive agricultural

use or require the Regional Board to set chloride standards at any specific amount. The
standards established in the CWA only require that the waters of the U.S. be fishable and
swimmable and only provide for consideration of other beneficial uses. Even if the CWA
could be construed to require protection of agriculture the Act does not require protection

of the most salt-sensitive agriculture or the accomplishment of such a result through the

imposition of an instantaneous maximum end of pipe limit. The Regional Board invoked

5 The Regional Boards discussion of existing and designated uses is irrelevant

to the Districts claim. See Regional Boards Response at pp. 24-25_ The mandates

imposed by the Regional Board seek to protect a designated use as specified in water

quality standards found in the Regional Boards Basin Plan. The Regional Boards

Response provides no evidence to support its contention that the agricultural beneficial

use at issue here is an existing use as defined by the CWA.

LEWIS BRISBOIS BISGAARD SMITH LLP www.Ibbslaw.corrE
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One regulation cited by the Regional Board to support its argument 40 C.F.R.
section 131.11a states that water quality criteria and objectives promulgated by states

must support the most sensitive use for waters with multiple use designations. Water
bodies with multiple use designations are those that contain for instance cold and warm
aquatic habitat and shellfish harvesting where the most sensitive of those uses must be
protected when water quality objectives are adopted for aquatic life protection. The
regulation does not require strict protection of the most sensitive subcategory of a use
e.g. salt-sensitive crops as opposed to those more salt tolerant. This protection effort by
the Regional Board is not federally-mandated and has resulted in the application of

unreasonable water quality standards and compliance requirements to the District.

Contrary to the Regional Boards assertion the CWA does not mandate specific

designation or protection of agricultural beneficial uses. These uses are simply raised by
the CWA as matters for the each state to consider in making its own discretionarysite-specificdeterminations as to beneficial uses that will be protected through the regulatory

process and the enactment of water quality objectives.. In this case the Regional Board

initially elected to adopt water quality standards of 100 mg/L for Reaches 5 and 6 of the
Santa Clara River to protect off-stream agricultural beneficial uses and to protect the most
salt-sensitive crops grown in the downstream region. The Regional Boards regulatory
choices reflect a state mandate for which the District must be reimbursed.

B. The Regional Boards Discretionary Mandate Requires the District to Com I

with the TMDL Threshold.

The Regional Board contends that the District is not mandated to comply with the

Chloride TMDL because TMDLs are not self-implementing and because the EPA cannot

directly enforce implementation of a TMDL once it is established.6 Regional Boards

6 The Regional Board further contends that if U.S. EPA were to have adopted the
Chloride TMDL for the Santa Clara River it would have done so without an implementation
plan e.g. a schedule for compliance and the District would not have the benefit of the

schedule imposed by the Regional Water Board. See Regional Boards Response at p.

26. The argument is irrelevant to the instant claim but given the inaccuracy of the

assertion a reply is appropriate. When importing a wasteload allocation from a TMDL
adopted by U.S. EPA in an NPDES Permit the state is nonetheless required to address

implementation. See 33 U.S.C. 1313e Cal. Water Code 13242 see accord

footnote continued
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Response at p. 7. However the Regional Board incorporated all of the provisions of the

TMDL into the Districts NPDES permits which require the District to act in accordance

with the permits requirements. The Regional Board acknowledges that once set and

approved the regional water boards implement water quality objectives through waste

discharge permits and otherprograms. Regional Boards Response at p. 8 emphasis

added. Accordingly the District has an affirmative obligation to comply with the Regional

Boards TMDL requirements.

TMDLs are as the Regional Board acknowledges programs of implementation

pursuant to Water Code section 13242 that are state actions to implement existing water

quality standards determined by the state and regional boards. Regional Boards

Response at p. 8. Even though the U.S. EPA must approve basin plan amendments the

Regional Boards decision to set the TMDL threshold at 100 mg/L mandates action by the

District that constitutes a new project within the parameters of California Constitution

Article XIIIB section 6.

C. The District Does Not Have Unlimited Fee Authority and Has Been Unable to

Impose Rate Increases_

Respondents erroneously assert that the District has the unfettered ability and

authority to impose rate increases to fund compliance with the Regional Boards mandates
and that the District is therefore exempt from reimbursement under Article XIIIB section

6. The term authority implies that the District has the requisite support among its

ratepayers to pass the proposed rate increases without the increases later being nullified

by the ratepayers. The Regional Boards Chloride Orders lacked the requisite support. In

order to fund the planning and design of the AWRM Program and to cover the then-current

operation and maintenance costs the Districts staff proposed a rate increase from $16.58

per month per single family home to $24.67. Before the hearing the District received

7732 written protests from property owners in response to Proposition 218 notices. After

considering all of the public input the Districts elected officials could not implement the

proposed rate increase in the face of fierce public opposition.

The Regional Board relies on Connell v. Superior Court of Sacramento County

1997 59 Cal.App.4th 382 Connell. In that case local water districts claimed that they

lacked sufficient fee authority to cover the costs of a state-mandated program because it

was not economically feasible for them to raise fees sufficient to cover the costs of the

program. The court held that Government Code section 17556d precludes subvention

Pronsolino v_ IVastri 291 F.3d 1123 1140 9th Cir. 2002. This further illustrates the

important and independent role of the Regional Board in the TMDL process.
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when a local agency has the authority to raise fees not when it is not economically
feasible for the local agency to do so.

Connelldealt with regulatory requirements enacted in 1978 that mandated higher

costs on local water agencies to produce reclaimed water but it did not consider the

effects of Proposition 218 as codified at Section XIIID of the California Constitution.

Proposition 218 was adopted by the voters in November 1996 and its express purpose
was to limit local government revenue and enhance taxpayer consent. Proposition 218

substantially limits local agencies ability to raise fees and charges to cover state

mandates. In view of the provisions of and the intent underlying Proposition 218 local

governments may not have effective authority to raise fees where they cannot obtain the

requisite approval to implement proposed fee increases but are still burdened with

expensive state-imposed mandates.7

Under section 3 of Proposition 218 the voters within the District may reduce or

repeal any fee or charge by an initiative that will be qualified for the ballot by gathering the

signatures of five percent of the total number of voters in the District who cast votes for

governor in the 2010 election. Cal. Election Code section 9035 Cal. Const. Art. XII1C and

XIIID. The District received 7732 written protests of the proposed rate increase. This

number of written protests exceeded the number of signatures needed to qualify an

initiative that would overturn the rate increase.8 Accordingly the Districts Board quite

reasonably believed that this large rate increase would be rejected if challenged by

initiative because. the benefits of the mandated levels of treatment would be received by
downstream Ventura County farming interests who did not pay for them.

7

Though this potential conflict appears to be an issue of first impression for the

appellate courts this question was addressed by the Commission in March 2010.

Pursuant to the Commissions Statement of Final Decision concerning the Discharge of

Stormwater Runoff this Commission found that the fee exception does not apply when a

local agency is unable to leverage fees from its taxpayers. Commission Stmt. of Dec. re

Discharge of Stormwater Runoff Claim No. 07-TC-09 at p. 106. This finding supports a

broad interpretation of when an agency is able or has the requisite authority to levy

charges. Oddly the Regional Board makes no mention of this recent decision issued by

the Commission.

$ The total gubernatorial vote during the last election for the 38 Assembly District

which includes the City of Santa Clarita was approximately 130000 5% of which would be

about 6500 votes. The Assembly District appears somewhat larger than the District so

this number is conservative.
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D. The District Neither Proposed nor. Requested the Chloride TMDL Threshold

as Mandated by the Regional Board.

Since the early 2000s the District has struggled to collaborate with the Regional
Board to obtain reasonable chloride standards for the Santa Clara region. Because of the

ever-changing nature of the Regional Boards approach to assigning chloride WLAs to the

Saugus and Valencia Water Reclamation Plants which is clearly delineated in the

Regional Boards lengthy recitation of thereguatory history the District attempted to

work with the Regional Board and other stakeholders to develop a reasonable and

scientifically-supportable alternative compliance plan.9

Though the District is committed to complying with all applicable legal and

regulatory requirements the District exhausted all avenues of appeal outside of litigation to

negotiate a reasonable standard that would adequately protect water quality in the Santa

Clara River. The District began to actively engage in negotiations with the Regional Board
which ultimately led to the Chloride Orders only to protect to the best of its ability the

interests of its ratepayers. The Regional Boards incorrect categorization of the Districts

involvement in the regulatory process as rising to the level of enthusiastic support...ý

grossly oversimplifies actual events and is a smoke screen designed to obscure the

Regional Boards own mandate to pass fiscal obligations for funding massive water

treatment programs onto the District including those necessary to meet the requirements
set forth in the Chloride Orders.

9 The Regional Board further contends that the provisions of the Chloride TMDL do

not implement a new program because the Los Angeles Water Board first established

water quality objectives for chloride in the Upper Santa Clara River in 1975. Despite the

various revisions to the Chloride TMDL over the years the water quality objective o100
mg/L for chloride designated in 1978 remains the water quality objective today. Regional

Boards Response at p. 22. The Regional Board fails to note however that in 1994 it

revised the Basin Plan and deleted a footnote which changed the standard from 100 mglL
at end of a reach of the river from an annual average to an instantaneous maximum

requirement at all locations in the river. This seemingly small change significantly alters

the scope of the Districts proposed plan to ensure TMDL compliance.
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The District following directives from the State Water Quality Control Board10 after

years of protracted discussions regarding appropriate TMDL levels actively engaged in

negotiations concerning the Chloride Orders only to protect the interests of its ratepayers
under the threat of crippling fines that could be imposed by the Regional Board. Contrary

to the Regional Boards misguided representation that the District staff expressed an

unprecedented level of cooperation and support for the Chloride Orders the fact remains

that the District did not request or initiate the implementation of the Regional Boards

stringent 100 mg/L chloride threshold. While the alternative compliance plan that is

reflected in the Chloride Orders seemed at the time to require a lower-cost compliance

option with potentially relaxed chloride limits new information regarding state and local

water quality indicates that the District could now if permitted meet the site-specific

chloride objectives associated with the alternative compliance plan without the need for

costly and energy-intensive advanced wastewater treatment facilities.

E. The Applicable Filing Period Does Not Bar the Test Claim Because the

District is Seeking Reimbursement for Expenses Incurred Within One Year.

The Respondents argue that the test claim is barred by the applicable limitation

period set forth in Government Code section 17551 subdivision c Section 17551.
That subdivision provides that claims must be filed within 12 months following the effective

date of a statute or within 12 months of incurring increased costs as a result of the statute

or executive order. The latter provision means that costs that can be recovered are those

incurred no more than 12 months prior to or after the filing of the test claim. In this

instance various costs were incurred during fiscal year 2009-2010 that were set forth in

the Test Claim as well as additional projected costs for fiscal year 2010-2011.

As the District has not yet approved a project to comply with the state mandate little

expense was incurred in the year after the TMDL was adopted. Therefore the Districts

Test Claim was timely filed to include actual costs expended in during fiscal year 2009

through 2010 and thereafter. In accordance with the statutory framework set forth in

Section 17551 the District intends to seek reimbursement on an annual forward-going

basis for costs incurred during the prior fiscal year. This approach is necessary in this

instance since the final timeline of the project and projected costs remain uncertain.

10
At the May 2007 State Water Quality Control Board State Board hearing

whereby the State Board was to consider the Regional Boards 2006 Chloride TMDL
revisions which the District vehemently opposed the State Board members directed the

District to coordinate with the Regional Board and interests within Ventura County interests

to reach a mutually agreeable resolution.
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As a result of the Regional Boards Chloride Orders the District will be required to

construct facilities that will cost up to $250 million. The Regional Boards discretionary

actions cannot reasonably be construed as a federal mandate. The Regional Board

maintains discretion in this area of CWA regulation and the Regional Boards actions are

clearly more stringent than the CWAs minimum requirements. Not surprisingly the

Districts ratepayers will not approve substantial rate increases to pay for the construction

of these facilities which are designed to benefit agricultural interests in Ventura County.
The Regional Boards Chloride Orders are a paradigm of an unfunded state mandate.

Therefore the District is entitled to subvention of the costs that have been and will be

incurred as a result of this mandate.

Very týyours

hn-ný

vtýýý-r y / L v

niel V. H yde of
_

LEWIS BRISBOIS BISGAA D SMITH LLP
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May 9 2011

Mr. Samuel Unger Executive Officer

California Regional Water Quality Control Board

Los Angeles Region

320 West 4th Street Suite 200

Los Angeles CA 90013

Dear Mr. Unger

Upper Santa Clara River Chloride TIVIDL

The Santa Clarita Valley Sanitation District of Los Angeles County Sanitation District submits

this letter in response to concerns raised in letters from Ventura County Supervisor Kathy Long the

Ventura County Agricultural Water Quality Coalition VCAWQC and the United Water Conservation

District UWCD to the California Regional Water Quality Control Board - Los Angeles Region dated

April 26 April 29 and April 29 2011 respectively. The letters from the Ventura County stakeholders

cite a perccivcd lack of progress by the SCVSD toward compliance with the Upper Santa Clara River

Chloride TMDL Chloride TMDL and request that the Regional Board take punitive actions against the

Sanitation District at its next board meeting. While the Sanitation District recognizes the Ventura County

stakeholders concern with the Sanitation Districts decision not to implement certain elements of the

Alternative Water Resources Management Plan AWRM also known as the Alternative Compliance Plan

or ACP action on the part of the Regional Board is not necessary at this time as substantial progress is

continuing and water quality has improved greatly since the Chloride TMDL was adopted.

Ixriprovement to water quality is the direct result of the Sanitation Districts unprecedented

removal of nearly all automatic water softeners in the community and a lowering of the chloride level in

imported water. Effluent quality from the Sanitation Districts Water Reclamation Plants has greatly

improved in recent years as shown in the attached Figure 1. These improvements in effluent quality have

also contributed to chloride levels at the point of compliance i.n the Santa Clara River being close to or

below the 117 inglL site specific objective for the last several years as shown in the attached Figure 2.

The letters submitted by Ventura County stakeholders generally claim threats to Ventura County

interests that are not and cannot be supported factually and are clearly meant to incite the Regional Board.

There has never been a threat to public health as a result of chlorides in the Santa Clara River as claimed

by Supervisor Long. The secondary drinking water maximum contaminant level for chlorides established

by the State for aesthetics only not protection of public health is 250 mg/L yet the highest observed

levels at the Los Angeles / Ventura County line have not exceeded 160 mg/L in decades. Further

UWCD has never provided the Regional Board or the Sanitation District any scientifically valid analysis

of theirclaims of westward progression of an elevated groundwater chloride front. Even if movement of

1984
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Mr. Samuel Unger Executive Officer -2- May92011

a front could be proven the effect of the substantial improvement in water quality the last several years

would not be observed due to the very slow travel time in groundwater. Finally the condition and

sustainability of the Ventura County agricultural industry has only a limited connection to Sanitation

District discharges to the Santa Clara River. It is hard to corroborate the alleged damage associated with

the Sanitation Districts discharge as agricultural crop values continue to increase from year to year.

Although there is no apparent impairment of the agricultural beneficial use the Sanitation District

is not suggesting it halt its efforts to reduce chloride levels and continues to work toward a compliance

solution in good faith. The Sanitation District has proposed a Revised ACP that if approved by the

Regional Board will maintain the water quality the stakeholders and the Regional Board sought with the

original ACP while preserving and enhancing the environment with a lower carbon footprint at a lesser

cost to the ratepayers.

The suggestion in the Ventura Countys stakeholders letters that the Regional Board require the

Sanitation District to comply immediately with a 100 mg/L effluent standard is not based on good science

or policy and will only result in a waste of limited public funds. The Sanitation District urges the

Regional Board instead to continue to work with Sanitation District staff and other stakeholders and allow

the Sanitation District to complete the studies your staff requires to evaluate the merits of the Revised

ACP before taking further action. This request fiirther elaboration of the Sanitation Districts position

and the Sanitation Districts responses to some of the assertions made in the Ventura County

Stakeholders letters are detailed in the Attachment.

Very truly yours

Stephen R. Maguin

Raymond Tremblay

Assistant Department Head

Technical Services

Attachment

cc Regional Board Members

E. Michael Solomon UWCD
Rob Roy VCAWQC
Ventura County Supervisor Kathy I. Long
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Sanitation Districts Position

Implementation of All of the Elements of the ACP is No Longer Necessary To Protect Water

Quality

As you are aware the stakeholder-led process that developed the original ACP was based on the

best available information at the time and was approved by the Regional Board under Resolution

R4-2008-012. In the 2.5 years since then water quality at the Los Angeles/Ventura County line where

the beneficial use must be protected has been generally in compliance with the Site Specific Objective

SSO for chloride of 117 mg/L See Figure 2. This is especially remarkable given the fact that the

period of 2007 through March 2011 was a drought. This improvement can be attributed to removal of

automatic water softeners and improved quality of imported water.

Historically chloride levels in the Santa Clara River at this location have been much higher due

in part to high levels of chloride in imported State Water Project deliveries during drought periods. The

local State Water Project SWP water wholesaler the Castaic Lake Water Agency CLWA has provided

new information regarding the assumptions of future water quality in imported SWP water. CLWA has

indicated that changes in SWP operation due to recent Biological Opinions for the protection of

endangered species Wanger Decision and completion of water banking programs have and will continue

to result in lower peak chloride levels in the imported water delivered to the Santa Clarita Valley. This is

evidenced in the data Figure 3 which indicate that chloride levels in imported water were as high as 140

mg/L in 1987-1992 only reach the low 80s during the most recent drought 2007-2011. This indicates

that some elements of the ACP may no longer needcd since the original ACP was designed to provide

compliance with the Chloride TMDL assuming the worst observed conditions from the 1987-1992

drought that are not likely to repeat themselves.

Revised ACP Proposal Will Ensure Compliance and Provide Similar Quality and Supply Benefits

The Sanitation District has already done considerable work in developing the preliminary

elements of a Revised ACP for Regional Board and Ventura County stakeholder consideration.

Immediateiy following the service charge hearings in July 2010 during which rates to support chloride

reduction facilities were not approved the Sanitation District met with CLWA and local water agencies in

order to validate the predictions of improved future SWP water quality. The Sanitation District believes

this will enable compliaiice with the SSOs adopted by the Regional Board in 2008 under future

hydrological conditions and provide a similar level of water quality and water supply benefits as the

original ACP without the need for costly and energy-intensive advanced wastewater treatment facilities

Reverse Osmosis or RO. Elimination of RO from the ACP will also eliminate the need for associated

brine disposal and RO permeate conveyance facilities. This will reduce the construction impacts and

energy intensity of the compliance project. The Revised ACP is fully outlined in the Sanitation Districts

May 2 2011 submittal to the Regional Board.

The Sanitation District Needs Time to Evaluate the Revised ACP In. Accordance with Regional

Board Requirements

The Ventura County stakeholder letters contend there is a lack of progress on compliance on the

part of the Sanitation District but this only speaks to the Sanitation Districts lack of progress on some of

the original ACP program elements Ventura County stakeholders desire that are no longer necessary to

In 2008 Govemor Arnold Schwarzenegger signed Executive Order S-06-08 which proclaimed a condition of

statewide drought begizuaing in 2007. In March 2011 Governor Jerry Brown issued a proclamation declaring the

statewide drought at an end.
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achieve the same water quality the original ACP was designed to achieve. The Sanitation District

continues to vigorously enforce the automatic water softener ban in an attempt to remove the remaining

units. Furthermore the Sanitation District is moving forward with an evaluation of future SWP water

quality as suggested by the Regional Board. As you recall the Sanitation District met with Regional

Board staff to discuss conditions under which the Regional Board would consider new alternatives for

compliance with the Chloride TMDL. The feedback received from the Regional Board indicated that any

Chloride TMDL compliance alternative would have to provide similax benefits as the original ACP in

order to justify water quality objectives in the range of the conditional SSOs adopted by the Regional

Board in December 2008. The Regional Board also indicated additional scientific studies supporting the

predicted improvements to future SWP water quality would be required in order for the Regional Board to

consider revisions to the Chloride TMDL based on these predictions. Accordingly the Sanitation District

funded a study conducted by the CLWA to provide the required scientific basis to support the predictions

of improved SWP watcr quality. In addition the Santa Clarita Valley water agencies are evaluating

changes in groundwater management practices that would limit chloride levels in the groundwater portion

of the local water supply. In combiriation these changes are likely to result in maximum chloride levels

of 80-85 mg/L in the overall water supply to the community which would enable the Sanitation District

to meet the 2008 conditional SSOs tbrough the Revised ACP proposed by the Sanitation District.

The Sanitation District expects the CLWA study to be completed by late summer 2011 and if the

results are favorable the Sanitation District proposes to evaluate the Revised ACP using the GSWI Model

and prepare SSO and anti-degradation studies in support. As discussed in the May 2 2011 report the

Sanitation District proposes to confirm feasibility of the Revised ACP and establish revised regulatory

requirements through a collaborative process. These steps would allow finalization of the Revised ACP
fuzther development of the facilities plan completion of associated CEQA analysis and implementation

of the final ACP.

Ventura County Stakeholder Requests for Regional Board Action Are Not Warranted and Will Not

Ensure Compliance

In the letters sent to the Regional Board the Ventura County Stakeholders requested the Regional

Board take immediate action on the Chloride TMDL to bring the Sanitation District into compliance.

These include requests for punitive remedies immediate reversion to the 100 mg/L standards and

issuance of a Cease and Desist Order to the Sanitation District with a short as possible time schedule to

comply. These requested actions are all punitive in nature and will not lead to more rapid achievement of

better water quality. As you are aware the SSOs adopted by the Regional Board were conditioned on

implementation of the original ACP. The Chloride TMDL is clear in that if these criteria are not met the

existing water quality objectives in the Basin Plan revert back to 100 mg/L. Pending the results of the

Sanitation Districts studies the Sanitation District has requested the Regional Board reopen the Chloride

TMDL to incorporate the Revised ACP. This iikely cannot happen until 2012 after the studies are

completed and the Regional Board has reviewed them. Therefore no action is required by the Regional

Board to rescind the conditional SSOs adopted in 2008 at this time.

Further the requests by Ventura County stakeholders to impose immediate effluent limits of

100 mglL in the Sanitation Districts NPDES permits is inappropriate as this would go far beyond the

need to protect the beneficial uses of the river. The Literature Review Evaluation study conducted as part

of the Chloride TMDL found that a protective range for salt sensitive agricultural crops from 100 - 117

mglL for chloride in irrigation water. Chloride levels in the Sanitation Districts Saugus and Valencia

Water Reclamation Plant discharges are typically 15-20 mg/L. higher than chloride levels in the Santa

Clara River near the point of compliance. It is very clear that dilution occurs between the discharges and

the point of use over the long term. Failing to consider this fact would result in overstringent regulation.

Specifically imposing effluent limits of 100 mg/L for the WRPs would require large expenditures of
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public funds without providing additional protection to beneficial uses. This would also result in

substantially more enviroaniental impacts associated with the construction of facilities to convey and

dispose of brine and the greenhouse gas emissions from the energy needed to operate the necessary

treatment and disposal facilities.

Complian.ce with a strict 100 mglL chloride effluent limits requires implementation of advanced

treatment facilities that would require considerable time for planning design and construction. The

Sanitation District could not immediately comply and would in fact need a time extension from the 2016

date contemplated in the Chloride TMDL for compliance with 100 mglL.7 The original Chloride TMDL

Implementation Schedule provided an eight-year period for the planning design and construction of the

required facilities. In 2006 the Regional Board reduced the Chloride TMDL implementation period but

kept intact the eight-year period required for planning design and construction of the required facilities.

In 2008 the original ACP which included a smaller-scale advanced treatment facility and local brine

disposal allowed the Chloride TMDL implementation schedule to be revised to include only six years for

planning design and construction of the required facilities. If the Regional Board requires 100 mg/L as

an effluent limit the Sanitation District will likely need eight years to comply.

Sanitation Districts Responses to Specific Points in Ventura County Stakeholder Letters

The following comments are in response to specific comments made by Supervisor Long April 26

2011 the United Water Conservation District UWCD April 29 2011 and the Ventura Coutity

Agricultural Water Quality Coalition VCAWQC April 29 2011.

VC4WQCand UWCD Comment Page 2 lastparagraph

.. the chloride problem has continued unabated in the East Piru Basin along Reaches

4A and 4B and is beginning to contaminate groundwater wells farther west and adjacent

to the Santa Clara River.

Response

The VCAWQC letter inaccurately states that the chloride problem has continued unabated. As

shown in Figure 1 chloride levels in the Sanitation Districts WRP discharges have decreased since 2002.

Chloride levels in the WRP discharges when the Regional Board originally adopted the Chloride TMDL

in 2002 were approximately 190 mg/L. Current chloride levels in the WRP discharge for 2011 are

approximately 125 mglL. During the same periods chloride in SWP water averaged 83 mglL in 2002

and 72 mg/L in 2011 a decrease of only 11 mg/L while chloride in the WRP discharges decreasev

approximately 65 mg/L.

In addition there is no clear evidence of groundwater well contamination further west based on

available data provided by the UWCD shown in the tables below. Presentations made by UWCD staff at

past Regional Board meetings claiming to demonstrate increases in chloride levels are misleading and

based on an incomplete data set. UWCD has presented figures that seem to indicate an increase in the

number of wells over 100 mg/L in the West Piru basin however these figures are misleading as the

increase in the number of wells is a direct result of this increase in sampling of additional wells two wells

sampled in 2008 and eight in 2010 not evidence of an. unabated chloride problem. As shown in the

tables below the sampling frequency in the Piru Basin has been inconsistent and therefore it is difficult to

2
Regional Board Resolution No. R4-2006-016 revised the TML Implementation plan to achieve compliance with

final waste load allocations for chloride of 100 mg/t. by May 4 2016.
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discern a trend of chloride in groundwater Furthermore its inappropriate to look at a set of well data

without also considering hydrology and other potential sources of chloride.

Year West Piru Groundwater Wells

V-0039 V-0042 V-0049 V-0051 V-0052 V-0053 V-0060 V-0061 V-0062 V-0070 V-0077 V-0093 V-0095 V-0121 Wells Sampled

1995
0

1996 46 1

1997
0

1998 59 1

1999 46 87 2

2000 99 45 2

2001 88 48 100 3

2002 84 50 44 3

2003 .12 64 2

2004 138 69 74 3

2005 132 62 51 87 67 100 6

2006 96 91 45 39 55 67 103 7

2007 115 91 47 49 62 81 99 7

2008 124 67 81 100 77 69 104 88 8

2009 130 93 120 113 75 90 76 7

2010 128 106 120 115 100 113 83 7

Year East Piru Groundwater Well s

V-0012 V-0013 V-0031 V-0036.k Wells Sam led

1992 110 1

1993 137 1

1994 120 1

1998 100 96 2

1999 108 103 2

2000 119 1

2001 126 119 2

2002. 136 1

2003 143 1

2004 140 146 153 3

2005 148 147 2

2006 142 128 2

2007 117 130 2

2008 143 121 131 3

2009 148 131 2

2010 160 126 2
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VCAWQC and UWCD Comment Page 3 third paragraph

In July 2010 the Sanitation District sent a Prop 218-style notice to approximately 35000

ratepayers in the Santa Clarita Area serviced by the Sanitation District. The Coalition is

informed and believes that approximately 7000 ratepayers responded negatively to the

proposed increase. Accordingly the rate increase should have gone into effect.

However the Sanitation District responding to a vocal minority outcry of citizens

unilaterally rejected the rate increase thereby eliminating the key source offunding for

the Sanitation District to comply with its obligations under the A WRM.

Response

While the Sanitation District is exempt from the voting requirements it must still follow the

process specified under Proposition 218. Implementation of rates under Prop 218 is a multi-step process

involving individual noticing a public hearing and then introduction and adoption of the implementing

ordinances. Specifically the process begins when the Sanitation District Board receives and files a service

charge report pursuant to the requirements of the California Health Safety Code. The service charge

report itself does not set the rates however it does provide information on what charges are being

proposed for collection on the property tax roll. At the same time the Board receives and files the service

charge report it will also authorize the printing and mailing of the public notices required under Prop 218.

Under Prop. 218 an individual notice must be mailed to every property owner whose parcel is

connected to the sewer system. In addition to information about the proposed rate increase the notice

provides information to the property owners on how to submit a protest. While most fees and charges are

subject to a vote of the property owners Prop 218 specifically exempts water wastewater and trash

collection fees from this requirezn.ent. Before any action can be taken to iriiplement new rates the

Sanitation District Board must hold a public hearing to consider all public input received. Under the

provisions of Prop 218 the Sanitation District Board can take no action on the proposed rates if written

protests are submitted by more than 50% of the owners of the impacted parcels. After considering all of

the public input the Sanitation District Board can vote either to intioduce a service charge rate ordinance

and consider adoption of the ordinance at a subsequent Board meeting requiring a two-thirds vote or not

approve the rate increases.

In 2009 and 2010 the Sanitation District attempted to implement the Prop 218 process by

proposing increased sewer service charge rate in.creases necessary to implement the original ACP

program. Upon providing notice to the affected property owners the Sanitation District received strong

opposition from its constituents. The Sanitation Districts elected officials could not support the proposed

rate increase in the face of this public opposition declining to adopt the proposed rate increases.

VCAWQC and UWCD Comment Page 4 second paragraph in VCA WQC letter

One of the. arguments being made is that economic hardship to the Sanitation Districts

ratepayers will result if the Sanitation District is required to proceed with the A WRM

program. While the Coalition is sympathetic to these rate payers during recent economic

times it should be noted that the Sanitation Districts sewer rates compared with other

water/wastewater rates in California are one of the lowest in Southern California even

taking into account the proposed rate increase that includes the AW12M program.

Indeed the rate proposed by the Sanitation District would have been phased in over a

5year period and would not have exceeded approximately $50.00 per month per

ratepayer.
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and

Supervisor Longs Comment Page 2 fourth paragraph

One of the arguments being made is that economic hardship to the SCVSD-L4 County

ratepayers will result if they proceed with the AWRMprogram. While I am sympathetic

in these economic times it should be noted that the SCVSD-LA Countys rates compared

with other water/wastewater rates in California are one of the lowest in Southern

California even taking into account the proposed rate increase that includes the A WRM

program.

Response

The Sanitation District takes pride in providing a high level of service in the most economical

way possible. It should be noted that in addition to the Sanitation Districts service eharge ratepayers pay

a portion of their property tax which comes to the Sanitation District as well as fees for local sewer

service. The reason the Sanitation District has been able to maintain competitive service rates is that the

Sanitation Districts ratepayers supported an investment in modem water recycling facilities and have

paid for them over the last several decades in part with federal funding that was available at the time.

Conununities that are currently implementing wastewater facilities equivalent to those currently operated

by the Sanitation District would be expected to require significant rate increases due to increased costs of

construction and lack of available federal funding. The Regional Board should not attempt to penalize the

Sanitation District for making these environmentally and financially sound investments many years ago

resulting in the current service charge rates. It should be noted however that adoption of the rates

necessary to implement the original ACP would not have left the Sanitation District with rates among the

lowest in Southern California as the most recent data indicates the statewide average charge for sewer

service is approxirnately $33.82 2007-08.

VCAWQC and UWCD Comment Page 4 third paragraph

The efforts of the Sanitation District to avoid its obligations under the AWRM do not end

there. In a recent Notice of Public Hearing regarding a proposed sewer service charge

rate increase in Santa Clarita the Sanitation District conducted still another Prop 218

vote with respect to a proposed sewer service charge rate increase in April 2011. In the

Notice ofPublic Hearing it states in pertinentpart

None of this increase will fund development offacilities to control chlorides in

the Santa Clara River. While the District staff will continue to work with the

regulators pursuant to Board direction to resolve the chloride issue in the most

cost-effective and reasonable manner possible no rate increase to support

chloride-related facilities will be proposed until an acceptable plan is

developed...

Clearly the Sanitation Districts Board has evinced a clear intent to not comply with the

terms of the AWRM.

Response

As previously explained while the Sanitation District must follow certain requirements Prop 218

specifically exempts water wastewater and trash collection fees from requiring a vote of the ratepayers.
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1991



Received

September 28 2011

Commission on

State Mandates
Attachment 1

The Sanitation District must ensure sufficient funding to maintain continued operation of its

existing treatment facilities to protect public health and the environment. Due to the strong public

opposition to raising service charge rates to pay for implementation of Chloride TMDL compliance

projects the Sanitation District declined to adopt any increase in service charge rates as necessary to

cover existing operations and maintenance costs for its facilities. In oxder to ensure adequate funding for

these costs it was necessary to separate the rate increase necessary for these additional expenses to

facilitate public understanding of the difference between the rate increases needed for existing facilities

with the rate increases needed for Chloride TMDL compliance.

The Sanitation District fully understands the necessity of future rate increases to implement

Chloride TMDL compliance measures. However as the Sanitation District continues to work on

developing the Revised ACP there remains considerable uncertainty as to cost. The Sanitation District is

unable to propose increased service charge rates until additional work is completed.

VCA WQC and UWCD Comment Page 4 fifth paragraph

Furthermore in a recent meeting conducted at the offices of the United Water

Conservation District in February 2011 representatives of the Sanitation District had the

audacity to propose still a new alternative with no specific plan in mind and no basic

studies supporting their supposed alternative plan. The Coalition believes that this

meeting was scheduled for the sole purpose of providing the Sanitation District with a

reason to go back to the Board s staff to indicate that the stakeholders were receptive to

still another alternative that was more amenable to the Sanitation District and its

constituents.

Response

The Sanitation District did have a specific plan that it presented to the Ventura County

stakeholders in February 2011 which does provide very substantial betiefits to Ventura County.

VCAWQC and UWCD Comment Pages 4-5 sixth paragraph

As if this were not a compelling story already there is one last piece of the puzzle that

has recently surfaced demonstrating that the chloride situation in the upper Santa Clara

River will worsen without the LA Boards intervention. The Coalition is in receipt of the

attached letter dated March 16 2011 from the Santa Clarita Organization for Planning

and the Environment SCOPE to the Los Angeles County Region Planning

Commission with reference to a proposed development of approximately 6000 homes in

a proposed Mission Village development that would have been treated by the Newhall

Ranch Water Treatment Plant. As the attached letter demonstrates in a letter dated

2003 commenting on this issue for the specife plan DEIR for this proposed development

project the LA Board stated that the chloride issue would be addressed in the permitting

process by requiring releases to the Santa Clara River to meet the chloride TMDL. The

permit granted in 2007 in fact required that the 100 mg/L TMDL be met with the

thought that this water treatment plant promising to be operated with reverse osmosis

would reduce the overall chloride level in the River. Now however Newhall is instead

proposing to run the first 6000 units in this project development through the existing

Valencia Sanitation District

Response
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The interconnection Agreement with Newhall Ranch was executed in 2002. The Sanitation

District does not itself approve growth but it is the Sarnitation Districts obligation to servc approved

growth. The wastewater from Newhall Ranch will be similar in quality to the wastewater from the

Valencia WRP and will not raise the chloride concentration of the Valencia WRP discharge.

VCAWQC and UWCD Comment Page 5 fourth paragraph

The foregoing process which began in 2002 remains unabated for the last nine years

and if left to the control of the Sanitation District will continue unabated through the end

of the Chloride TMDL Implementation Plan in 2015. Clearly the foregoing actions of

the Sanitation District evince an intent to delay and fail to comply with the mandates

under the AWRM and Chloride Implementation Plan under the guise of economic

difficulties. This argument is wearing thin on the stakeholders of Ventura County and

should be acknowledged by this Honorable Board as nothing more than a ploy to delay

the Sanitation Districts obligations under theforegoing laws.

Response

As indicated above the Sanitation District has tnade considerable progress in reducing chloride

levels in its WRP discharges to the Santa Clara River. As shown in Figure 1 chloride levels in the

Saugus and Valencia WRPs have been reduced from approximately 190 mglL in 2002 down to

approximately 125 mg/L in 2011 a decrease of approximately 65 mg/L. During the same period

chloride in SWP water averaged 83 mg/L in 2002 down to 72 mg/L zn 2011 a decrease of only 11 mg/L.

Much of the decrease in chloride levels is a direct result of the Sanitation Districts efforts.

Additionally chloride levels in SWP water during the most recent drought 2007 to 2010

averaged approximately 75 mg/L whereas chloride levels during the previous statewide drought 1987 to

1992 averaged nearly 110 mglL. CLWA has indicated that this is a result of changes in SWP operation

due to recent Biological Opinions for the protection of endangered species Wanger Decision and

completion of water banking programs along the SWP.

Supervisor Longs Comment Page 2 fifth paragraph

Unfortunately further delay in the implementation and compliance with the Chloride

TMDL results in daily degradation of our water resources and continual impairment of

Ventura Countys agricultural beneficial uses.

Response

As previously indicated evidence of daily degradation in the Piru basin has not been provided.

Chloride levels in the Sanitation Districts discharges and the Santa Clara River continue to improve as a

direct result of the Sanitation Districts efforts as shown on the attached figures. This substantial

improvement in water quality over the last several years would not be expected to be immediately

observed in groundwater further downstream due to the very slow travel tixnc in groundwater.

Furthermore as discussed above there is no evidence of continual impairment based on data available

today. Please see response above to VCAWQC and UWCD letters.
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SUPERIOR COURT OF THE STATF OF CALIFORNIA
-

ý.
FOR THE COUNTY OF LOS ANGEL Sý i

STATE OF CALrFORNIA DEPARTMENT
OF FINANCE ET AL

Petitioners

vs CASE NO. BS130730

COUNTY OF LOS ANGELES ET AL

Respondents

COURTS .RULIN ON PETITION FOR WRIT OF MANDATE HEARD ON
AUGUST 10 2011

Petitioners State of Califomia Department of Finance the State Water Resource Control

Board State Board and the Los Angeles California Regional Water Quality Control

Board R.egional Board seek to set aside a decision of the Respondent Coznrimission of

State Mandates Coxnmission.

After considering the parties briefs and relevant evidence having heard argument and

having taken the matter under submission the Court rules as follows

Statement of the Case

This case involves the efforts of the Real Parties in Interest to obtain a subvention of

funds for costs resulting from an executive order mandated by a state agency and

contai.ned in a storm water permit issued in 2001 to these cities and other cities in Los

Angeles County and the Los Angeles Flood Control District.

An understanding of the interplay of the varied regulatory scheznes underlying these

orders and permits is necessary to an evaluation of the matters before the Court.

1. Environmental Regulations Under the Clean Water Act.

In 1972 Congress passed the Clean Water Act. The Clean. Water Act sought to restore

and maintain the chemical physical and biological integrity of the Nations waters. 33

In addition to the adrninistrative record the court takes judicial notice of the mattexs sought to be noticed

by Petitioners and Real Parties.
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U.S.C. 1251a. The Clean Water Act prohibits the discharge ofpollutants from point
sources to waters of the United States unless provided for under the national Pollutant

Discharge Elimination System NPDES. 33 U.S.C. 1311 1342 Corrtmuzaaties for a

Better Environinent v. State Water Resources Control Board 109 Cal. App. 4th 1089

1092-93 2003.

Either the United States Environmental Protection Agency EPA or a U.S.EPA-approvedstate may issue NPDES perznits.Z 33 U.S.C. 1342a1 b. Congress

concluded that the U.S. EPA could not only issue permits but also allowed states to elect

to take on that federal responsibility. Environrnental Protection Agency v. California ex

rel. State Water Resources Board 426 U.S. 200 219 1976. California has the approval

of the U.S. EPA to issue NPDES permits. Buildan Industry Association of San Diega

Caun.ty v. State Watcr Resources Control Board 124 Cal. App. 4th 866 875 2004.

If a state elects to issue NPDES perinits it must ensure that the permits comply with

many different federal requirements including effluent limitations and national

standards and states must also provide for the continued inspection and monitoring of

pollutants into the waters. 33 U.S.C. 1342b1 1311 1312 1316 1317 1319a1
3 and 1365a1. And to ensure that the state programs comply with these federal

mandates the EPA maintains oversight and supervision of these programs. For example
the state mustprovide the U.S. EPA with proposed permits and notice of any action

related to a dischargers pertnit application. 33 U.S.C. 1342d1. The EPA may
object to the permit and should the federal agency find that a state progra.m does not

comply with NPDES prograam guidelines it may withdrawal approval of the state

program. 33 U.S.C. 1342c3.

While many types of discharge require NPDES permits under the Clean Water Act this

case deals only with one type - discharge of pollutants through municipal stonn sewer

systems. This type of discharge is referre-d to as either or s o s ems.

Controlling municipal storm water runoff is important because it constitutes one of the

most significant sources ofwater pollution. Environmental Defense Center Inc. v_ EPA
344 F.3d 832 840 9th Cir. 2003.

The Clean Water Act requires municipal stortn water discharges such those from the

County of Los Angeles to reduce the discharge of pollutants to the maximum extent

practicable including management practices control techniques and system design and

2
In. 1973 pursuant to an amendment to the Porter Cologne Water Quality Control Act California became

the fixst state to be approved by the U.S. EPA to administer the NPDES perznit prograna County Sanitation

Dist No. 2 of Los Angeles County v. County of Kern 127 Cal. App. 4th 1544 1565-66 2005. As

amended the Porter-Cologne Act mandates that waste discharge requirements for discharge from point

sources to navigable waters shall be issued and administered in accordance with the currently applicable

federal regulations for the ...NPDE program. 23 Cai. Code of Regulatiovs 2235.2. Nine regional

boards including the Los Angeles California Regional Water Quality Control Board administer the

prograzn with oversight by the State Board. See Water Code 13140 13200 et seq.. While thePorter-CologneAct reqnires that Chapter 5.5 be construed to ensure consistency with the requirements for state

progrants state regulators may inipose restrictions in NPDES permits that go beyond the requirements of

the Clean Water Act. Water Code section 13377.

2
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engineering methods and such other provisions as the Administrator or the State

determines appropriate for the control of such pollutants. 33 U.S.C. 1342p3B.
The maximumextent practicable standard is a technology-forcing requirement

designed to foster innovation. See e.ý Chemical Mfi-s. Assn v. Natural Resources

Defense Council 470 U.S. 116 155-56 1985.

But unlike many other technology-based requirements the U.S. EPA directed that permit

writers would identify the municipal storm water requirements on a perrnit-by-permit

basis.3 Natural Resources Defense Council v. U.S. EPA 966 F.2d 1292 1308 n. 17 9th
Cir. 1992 55 Fed. Reg. 47990 48043 Nov. 16 1990.

Unlike NPDES industrial wastewater permits which typically contain specific

end-ofpipe effluent limits based on .. available treahnent technology MS4
permits usually include programmatic requirements involving the implementation

ofbest management practices BMP in order to reduce pollutants discharged to

the maximum extent practicable MEP.

AR 3393. See aiso Natural Resources Defense Council supra 568 F. 2d at 1380.

Federal regulations define these practices to mean inter atia schedules of activities

prohibitions of practices maintenance procedures and other management practices to

prevent or reduce the pollution of waters of the United States.4 40 C.F.R. 122.2.

Perrnittees are often allowed flexibility in the types of BMP and activities itnplemented to

meet permit requirements. AR 3393.

Before discharging pollutants from point sources under an MS4 permit a public entity

must file an application that addresses among other things the management programs in

place to reduce the discharge of pollution using the maximum extent practicable standard.

40 C.F.R. 122.26 et seq. These management programs must address discharges into the

storm system from both the general population and from industrial and construction

activities within the jurisdiction. Id.

Starting in 1990 the Regional Board issued municipal storm water permits to the County

ofLos Angeles.$ At issue in this case is Regional Order No. 01-182 NPDES permit

3

Regulating stonn water discharges is generally considered to be more difficult than regulating traditional

point resources e.g. effluent levels discharged at factories or from santitary treatament systems. AR
5151. These traditional point sources have engineered treatment systems and the NPDES pemiits for these

facilities generally contain numeric effluent limitations that must be met at the end of the discharge pipe.

Id. By contrast municipal stortxa water systems requirc controls to reduce the discharge of pollutants to

the maximumextent practicable. Id.

ihe U.S. EPA issues guidance documents that discuss the types of best management practices At the

time that the claims at issue in this case were considered by Commissiort the U.S. EPA had an MS4

Prograrn Evaluation Guide. AR 3391-94. In that Guide the EPA addressed inspections of businesses and

refuse-related issues. AR 3468-69 3440.

5
Before 1990 storm water discharges were not regulated wider either state or federal law. On June 18

1990 the first pern-dt 90-079 was issued. This NPDES permit for the discharge of municipal storm water

3
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number CAS004001 adopted on December 31 2001. AR 3495-3576. As part of that

permit the Regional Board made 66 findings concerning the permits factual and legal

basis. AR 3505-19. For example the Regional Board found that the proposed permit

was intended to develop achieve and implement a timely comprehensivecost-effectivestorm water pollution control prograxza to reduce the discharge of pollutants in

storm water to the Maximum Extent 1racticable.... AR 3507.

2. Subvention and the Commission on. State Mandates.

In November 1979 the voters adopted Proposition 4 which added article XIII B to the

State Constitution. Hayes v. Commission on State Mandates 11 Cal. App. 4th 1564

1580 1992. Article XIII B called the Gann limit restricts the amounts that state and

local governments may appropriate and spend each year from the proceeds of taxes. City

of Sacramento v. State of California 50 Cal. 3d 51 58-59 1990. Section 6 of article

XIII B calls for state subvention by requiring the state to pay for any new governrnental

programs or for higher levcls of service under existing prograzns that it imposes upon
local governmental agencies. Cou.nty of Los Angeles v. State ofCalifornia 43 Cal. 3d

46 56 1987.

But constitutional subvention is not required when the costs implement federal law.

Article XIII B section 9 subdivision b excludes from the state or local spending limit

any appropriations required to comply with inandates of the .. federal goverrnnent.

See also Sand Diego Unified School Dist. v. CoTrimission on State 1Vlandates 33 Cal. 4th

859 879-80 2004the Gann limit provides for reimbursement of state-mandated costs

not federal ones. This prohibition against reimbursement for activities imposed by

federal law is specifically stated in Government Code section 17556 subdivision c.
Redevelapment Agency of the Ci.ty of San Marcos v. Commission on State Mandates 55

Cal. App. 4th 976 9g4 1996. The Commission shall not find costs mandated by the

state if the statute or executive order imposes a requirement that is mandated by
federal law or regulation and results in costs mandated by the federal government unless

the statute or executive order mandates costs that exceed the mandate in thefederal law

or regulation.6 Govt Code section 17556 subdivision c emphasis added.

The Cammission on State Mandates is a quasi judiciai agency vested with the sole and

exclusive authority to adjudicate all disputes over the existence and rei.na.bairsement of

state-mandated programs within the meaning of article XIII B of the California

Constitution. Kinlaw v. State of California 54 Cal. 3d 326 342-43 1991. Local

agencies file claims with the Coonznission for reimbursement of state-mandated costs

under article XIII B section 6. Govt Code 17551 17560. The first claim filed by a

local agency alleging that a statute or executive order imposes a reimbursable cost is a

was replaced on July 15 1995 96-054. AR 3501. In addition the State Board has issued two general

NPDES permits for storm water discharges from industrial and construction sites. AR 3511.

6Costs mandated by the federal goverrunent is defined as any increased costs incurred by a local agency

or school district after January 1 1975 in order to comply with the requirements of a federal statute or

regulation. Govt Code section 17514.
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test claim. Govt Code 17521. A public hearing is held on the test claim at which

time evidence may be presented by the claimant the Department of Finance or any other

state agency affected by the claim and any interested organization or individual. Govt

Code 17555.

The Commission determines in the first instance if a state-na.andated program exists.

Govt Code 17551. If so the Commission adopts parameters and guidelines for the

reimbursement of claims submitted by eligible claimants. Govt Code 17557

subdivision a. Thereafter the Controller issues claiming instructions for each mandate

that requires reimbursement. Govt Code 17558 subdivisions a and c. Judicial

review of the final Commission decision is available through. a petition for writ of

mandate filed pursuant to Cal. Code of Civ. P. section 1094.5. Govt Code 17559.

3. The Test Claims at Issue Here

The County of Los Angeles and several cities who are the Real Parties in Interest

presented test claims to the Respondent Commission in September 2003. The Real

Parties sought subvention of state funds for four requirements contained in the NPDES

perrnit number CAS004001 adopted on December 31 2001 1 to place and maintain

trace receptacles at transit stops 2 to inspect certain coznmercial facilities 3 to inspect

certain industrial facilities and 4 to inspect constru.ction sites.7 AR 13-14. These

parties asserted that these requirements exceeded the federal mandate under the law and

regulations of the Clean. Water Act.

The Commission initially rejected the claina.s citing Governrnent Code section 17516c

exempting from the term executive order any orders issued by regional quality control

boards or the State Board. The Commissions ruling was ultimately reversed by the

Superior Court and that decision was affirmed by the Court of Appeal. See also Count

of Los Angeles v. Cormmission on State Mandates 150 Cal. App. 4th 898 904 2007.

The test claims were re-filed with the Commission. AR 5557. On July 31 2009

Respondent issued a Statement of Decision. AR 5555- 5625. In relevant part the

Commission determined that the challenged permit provisions were not federal mandates.

AR 5574-5603. And the Commission determined that the permit activities challenged

here imposed new programs or higher level of services on the County of Los Angeles.8

AR 5603-04.

With respect to the federal mandate findings the Commission found that these four

challenged provisions exceeded the requirements ofthe CWA and federal regulations and

7
None of these challenged requirements was proposed by the Real Parties when they applied for the

NPDES perrnit at issue in this case. AR 3663-3794. Rather these requirernents were added by the

Regional Board over the real parties objections. AR. 3553 3533-338 3546-49.
$ The Comn-iission further found that the state was required to reimburse the real parties for the trash

receptacle obligation but not for the inspection obligations as the real parties had the ability to raise fees to

pay for these inspections. This aspect of the Commissions decision necessarily fails under the analysis

described below but will not be specifically considered as the subject of this petition involves whether

these inspections are state mandates in the fitst instance not whether they are properly reimbursable.
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that the state freely chose to impose them on the Real Parties. AR 5578 5582-86.

The Commission analyzed the federal regulations including 40 CFR 122.26 et seq and

concluded that these rules did not expressly require the installation and maintenance of

receptacles or conducting certain inspections. AR 5578 5584 5590 5591 5595 5601.

As for the conclusion that these four permit requirements were new programsthe

Commission noted that these activities were not contained in the previous permits issued

to the County of Los Angeles and were imposed only on local agencies and not on the

general public. AR 5603-04.

On July 20 2010 Petitioners filed this Petition.

Standard of Review

Petitioner seeks review of the Boards decision under CCP section 1094.5. CCP section

1094.5 is the administrative mandamus provision which structures the procedure for

judicial review of adjudicatory decisions rendered by administrative agencies. TTopanýa

Anns for a Scenic Community v. County of Los Angeles 11 Cal. 3d 506 514-15 1974.

The perkinent issues under section 1094.5 are 1 whether the respondent has proceeded

without jurisdiction 2 whether there was a fair trial and 3 whether there was a

prejudicial abuse of discretion. CCP 1094.5b. An abuse of discretion is established if

the respondent has not proceeded in the manner required by law the decision is not

supported by the findings or the findings are not supported by the evidence. CCP
1094.5 c.

A review of the Comrimissions factual determinations proceeds under the substantial

evidence test. City ofRichm.ond v. Commission on State Mandates 64 Cal. App. 4th

1190 1194-95 1998. Applying that test the Court must ensure that findings are legally

relevant as well as supported by the evidence. See City and County of San Francisco v.

Board ofPermit Appeals 207 Cal. App. 3d 10991110 1989. Substantial evidence

review also includes a duty to determine whether the agency committed errors of law in

applying the facts before it. Id. at 1111. Whether a statute creates a reimbursable state

mandate is a question of law. Connell v. SuepriorCourt 59 Cal. App. 4th 382 395

1997 LongBeach Unified School Dist. v. State of California 225 Cal. App. 3d 155

174 1990. Question.s of law are subject to de novo review. City ofRichmond supra
64 Cal. App. 4th at 1105.

A.n agency is presumed to have regularly performed its official duties. Ev. Code 664.

The Petitioner therefore has the burden of proof to demonstrate wherein the proceedings

were unfair in excess of jurisdiction or showed prejudicial abuse of discretion. Alford v.

Pieruo 27 Cal. App. 3d 682 691 1972.

Analysis

Petitioners assert two arguments in support of their contention that the Commission erred

and must be reversed. They shall be evaluated separately.
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1. The Challenged Receptacle Requirement Is a Federal Mandate.

There is a two-step test to determine whether a particular program is mandated by federal

law and not therefore subject to state subvention.

First did the state have no real choice in deciding whether to comply with the federal

act Ha es supra 11 Cal. App. 4th at 1594. A federal mandate exists even if the state

has adopted an implementing statute or regulation pursuant to the federal mandate so

long as the state had no true choice in the manner of implementation of the federal

mandate. Id. at 1593. But this reasoning would not hold true where the manner of

implementation of the federal program was left to the true discretion of the state. Id.

For example in City of Sacrainento supra 50 Cal. 3d at 73-74 the Supreme Court

explained that certain regulatory standards imposed by the federal goverrament are

eoercive .. in every practical seuse. But there is no requirement of such compulsion

under article XIII B. Id. at 76 there is no final test for mandatory versus optional

coinpliance with federal law. Rather the standard depends on a number of factors

such as the nature and purpose of the federal program whether its design suggests an

intention to coerce when state participation began and the practical consequences of

non-participation non-compliance or withdrawal. Id.

Second did the program exceed the requireruents of a compulsory federal law San

Die -go Unified School Dist. v. Comnaission on State Mandates 33 Cal. 4th 859 880

2004.

Petitioners assert that the Commissionsentire analysis is analytically defective as a

matter of law. For the reasons set forth below the Court agrees.

First the Commissionsconclusion that the state has freely chosen to implement the

storm water permit program is legally incorrect. The reasons given i.e. 1 that

California voluntarily adopts the NPDES permitting program and 2 because federal

law does not expressly require states to have this program do not equate with a

eonclusion that the NPDES permitti.ng program at issue here is optional.

A review of the Clean Water Act clearly dictates that NPDES permits issued --- by either

the U.S. EPA or a qualified state agency - are not voluntary. Federal law requires the

County of Los Angeles to have an NPDES perrnit for municipal storm water discharges.

That same federal law compels those permits to educe the discharge of pollutants to the

maximunrk extent practicable.9 This federal statutory scheme mandates NPDES

perniitting even if California took no action at all. And if California did not administer

its own water quality program through the Porter-Cologn.e Act Californias dischargers

Congress established the rnaximumextent practicable statxdard.because municipal storm water nu-ioff

unlike other pollutant discharges could not be adequately addressed by blanket effluent linrnitations.

Building Industry Assn of San Diego Cauwty v. State Water Resources Control Board. 124 Cal. App. 4th

866 884 2004.
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both private and governmental would still have to coznply with federal law - and be

directly regulated by the federal govenrment.t

Second there is no substantial evidence in the administrative record to support the

Commissionsconclusion that the states mandate in this instance was inconsistent with

or more stringent than the Clean Water Acts maximumextent practicable

requirement. Rather the Commission simply concluded that the claimed permit

requirements were in excess of federal mandates because they could not be located in

certain identified federal regulations.t2 AR 5584 5591 5595. Unless expressly

dictated by an identifiable federal regulation the Commission concluded that such

requirements are state mandates.

The search for a comparable federal regulation as the pre-condition for finding a federal

mandate utterly ignores and misapplies the flexible regulatory standard inherent in the

Clean Water Act. The maxiznum. extent practicable standard is designed to provide

administrative bodies the tools to meet the fundaznental goals of the Clean. Water Act in

the context of storm water pollution. Building Indus Assn of San Diego County v.

State Water Resources Control Board 124 Cal. App. 4th 866 884 2004. That flexible

standard was designed to allow permit writers to use a combination of pollution controls

that may be different in different permits. In re Ci of Irving Texas Municipal Storm

Sewer 5sytem July 16 2001 10 E.A.D. 111 E.P.A. 6. And the flexible standard

provides an agency to tailor permits to the site-specific nature of MS4 and the ability

19

And such an outcome would be clearly coautrary to the Legislative intention behind Porter-Cologne. It

is in the interest of the people of the state in order to avoid direct regulation by the federal governrnent of

persons already subject to regulation under state law pursuant to this division to enact this chapter in order

to authorize the state to irnplement the provisions of the Federal Water Pollution Control Act. Water Code

13370 subdivision c.

11 The Real Parties assert that the State Board has held that the maximumextent practicable standard

does not apply to permit requirements that address the entty of pollutants into the storm sewer system. See

In the Matter of the Petitions ofBuildin IndusLry Association of San Diego County and Western States

Petroleum Association State Water Board Order WQ 2001-15. A review of that case however fails to

support that contention. The adrninistrative decision presented different circumstances and involved

different permit requirements. That order concerned an attempted prohibition on all discharges into the

municipal storm sewer system until the pollutants had been reduced to the.maximurn extent practicable.

The State Board found the order to broad because it restricted all discharges and therefore necessarily

interfered with a flexible approach to the mix of pollutant reductions before reaching the storm sewer

system and after - so long as the overall reductions are to the maximumextent practicable. Water Quality

Order WQ 2001-15 does not undermine the EPAs recognition that municipal storm water programs will

include requirements that reduce pollutants before reaching the storm sewer including inter alia the

capacity to direct perrnit requirements at the sources of pollution rather than solely at the end of the pipe.

City of Irving supra 10 EA.D 111 at 6. The Water Board Order simply did not consider the issue of

whether the maximumextent practicable standard contained in the Clean. Water Act prohibits control of

discharges into a municipal storm sewer system.

z The Commissions reliance on Long Beach School Dist.v. State of California 225 Cal. App. 3d 155 173

1990 is misplaced. In that case the court concluded that a state executive order mandating desegregation

was a state mandate because it required schools to provide a higher level of service than was required by

the federal constitution. Id. at 187. In this case the federal applicable law i.e. the maximum extent

practicable standard directly mandates the type of requirements included in the instant permit.
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to direct permit requirements at the sources of pollution in the MS4 rather than solely at

the end of the pipe. Id.

To ignore this flexible standard imposed and mandated under the Clean Water Act and

instead to require a comparable federal regulatory dictates is legally erroneous. Under

the Corrunissions approach a permit requirement that is merely practicable or easy not

even practicable to the maximumextent would be a state mandate if the U.S. EPA failed

to express the requirement as a regulation.14 Such an approach is clearly erroneous.

Third the Commission erred in isolating a specific requirement to conclude that the

issued NPDES permit was a state mandate. One permit provision cannot exceed the

maxirnum extent practicable standard imposed by the Clean Water where the permit as

a whole does not. AR 3517. For example the placement and maintenance of trash

receptacles is fairly included within those management practices for maintaining public

streets in such a way to reduce the impact on receiving waters of discharges from

municipal sewer systems. See e.. 40 C.F.R. 122.26d2ivA3.

That the receptacle and inspection requirements were not included in previous permits

issued by the County does not take this regulation out of the purview of the Clean Water

Act. The U.S. EPA anticipates that storm water management prograins will cvolve and

mature over time. 55 Fed. Reg. 48052. Thus the permits for discharges from municipal

separate storm sewer systems will be written to reflect changing conditions that result

from program development and implem.ezztation and corresponding improvements in.

water quality. Id. Given that the federal regulatory scheme anticipates changing permit

requirements that these requirements have not yet been articulated does not mean that the

requirement exceeds the maximum extent practicable standard.

As Petitioners argue if litter and debris cannot be properly disposed of by persons

waiting at transit stops the inevitable downstream result will be the introduction of

pollutants into the streets and thereaf3er into the storm drains - leading inevitably to the

discharge of pollutants into the nearby waterways. It cannot be seriously doubted that the

placement and maintenance of trash receptacles at transit stops will help prevent the

introduction of these known contazninants into the water. As the trash receptacle

requirement is an obvious remedy it is clearly within the maximum extent practicable

13 The permitting agency has discretion to decide what practices techniques methods and other

provisions are appropriate and necessary to control the discharge of pollutants. City of Rancho

Cucam.onga v Regional Water Quality Control Board-Santa Ana Region 135 Cal. App. 4th 1377 1389

2006. The only requirement is that the Regional Board comply with federal law requiring detailed

conditions for NPDES permits. Id.

14
While there rnay be other cases in which the state agencies may impose standards that clearly exceed

those imposed under amaximum exteut practicable approach to storm water pollutants in the Clean

Water Act this case does not present that situation. See e.g Water Code 13377 allowing for more

stringent state effluent standards 33 U.S.C. 1370 allowing for more stringent state pretreatment

standards. See also City_ of Burbank y_ State Water Resources Control Board 35 Cal. 4th 613 628 2005.

There is nothing in the administrative record here to support a conclusion that placing receptacles at transit

stops is not practicable much less not practicable to the maximumextent.
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standard. In fact the Countys own proposal recommended minimizing trash from

entering waterways by removing trash from open channels and controlling litter and

debris in the street. AR 3677-78.

As the trash receptacle requirement of the NPDES permit is withul the maximun-i extent

practicable standard under the mandatory provisions of the Clean Water Act it is

imposed by federal law and is not subject to reimbursement under article XIII B section

6 of the Californ.ia Constitution.

2. The Inspection Provisions in the Permit Are Not State Mandates.

The remaining challenged permit activities related to the inspection of certain

commercial and industrial facilities and construction sites. A portion of the permit

pertains to inspections of commercial facilities such as restaurants automotive service

facilities and retail gasoliiie stations. Wlule each cornrnercial property has unique

inspection requirements the permit requires that all facilities be inspected on a regular

basis twice during the five year pernzit period to cort.frrn that best management practices

are being effectively implements with the law. AR 3533-36. Another portion of the

permit requires the inspection of certain industrial facilities referred to in the permit as

Phase I Facilities. AR 3535-36. And a third part of the permit provides that a

program be implemented to control runoff from construction activity to storm drains at

all construction sites within its jurisdiction. AR 3546-47.

As with the receptacle requirement these inspection mandates are clearly pursuant to the

maximtiun extent practicable standard under the Clean Water Act.15 And i.n addition

federal regulations also specifically contemplate inspections of industrial facilities 40
C.F.R. 122.26 d2ivB Cand construction sites 40 C.F.R. 122.26

d2ivD. As discussed above the Commissions rationale that these are not federal

mandates because they are not expressly dictated by federal regulation is erroneous.16

AR 5591 5600. A federal mandate does not require explicit mention of every

mandated activity. Rather the relevant inquiry is whether these inspection activities fall

within the Clean Water Acts maximuin extent practicable standard. As there is nothing

in the record to suggest that they exceed this standard the Commissionsconclusion to

the contrary must fail.

1$ The County of Los Anteles acknowledged that site inspections are within the maximumextent

practicable standard because they recommended inspections in their permit applications as well. AR
3671.

1Nor does the Conunissions reliance upon the existence of a statervide general industrial pernut GIASP
to negate the existence of a federal mandate nia.lce sense. AR 5594. The issue properly framed is whether

the inspection requirements are mandated under the federal Clea.u. Water Act notwhether they may also be

required under the GIASP perrnit. At most the GIASP pertnit may add additional inspections at the time

and expense of the state. Opening Brief at 28. Although extensively argued to the Court the existence of

mutual inspection schemes does not constitute a derogation of state responsibilities to the real parties in

violation of Hayes. There is only a single question asking for a certain permit number that is obtained by

the real parties under the existing perniits that would otherwise be obtained by the state under its separate

inspection obligations.
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5 in excess of the federal mandate becauseNor are these inspections create requirement

they were not previously imposed.t7 While they had not been previously required this

fact does not dictate the conclusion that they are not federal mandates. A requirement

that the discharge ofpollutants requires a NPDES perrnit is neither new nor different.

And the inclusion of new and advanced rneasures is clearly anticipated under the Clean

Water Act. 55 Fed. Reg. 48052. As conditions and technologies.change the maximum

extent practicable standard will similarly change. Id. Given that the federal regulatory

scheme anticipates changing permit requirements that these requirements have not yet

been articulated does not mean that the requirement exceeds the maxirnum extent

practicable standard.

Accordingly these inspection requirements are federal not state mandates and are not

subject to reimbursement under article XIII B section 6 of the California Constitution.

Couclusion

For these reasons the writ is GRANTED and the matter is remanded for further

proceedings consistent with this decision and judgment.

Counsel for Petitioners is to submit to this Departtnent a proposed judgrnent and a

proposed writ within 10 days with a proof of service showing that copies were served on

Respondent by hand delivery or fax. The Court will hold these documents for ten days

before signing and filing the judgment and causing the clerk to issue the writ.

The administrative record is ordered returned to the party who lodged it to be preserved

without alteration until a final judgment is rendered and to forward it to the Court of

Appeal in the event of appeal.

The Courts ruling signed and filed this date shall be deemed to be the Courts

Statement of Decision.

DATED AUGUST 15 2011

ANN I. JONES JUDGE OF THE SUPERIOR COURT

17Although not previously required the County of Los Angeles specifically included the inspection of

commercial and industrial facilities in its applicatiorL AR 3680-71. Essentially the County admitted

that its site visit program was clearly rnan.dated under the maximuzn extent practicable standard. The

County also included extensive and detailed measures relating to the control and containment of

construction site wastes and erosion including inspection of these sites. AR 3672-74.
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Exhibit E

STATE OF CALIFORNIA EDMUND G. BROWN JR. Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET SUITE 300

SACRAMENTO CA 95814

PHONE 916 323-3562

FAX 916 445-0278

E-mail csminfo@csm.ca.gov

September 20 2013

Mr. Daniel V. Hyde Esq.

Lewis Brisbois Bisgaard Smith LLP
221 N. Figueroa Street Suite 1200

Los Angeles CA 90012

And Interested Parties and Affected State Agencies See Mailing List

Re Draft Staff Analysis Schedule for Comments and Notice of Hearing

Upper Santa Clara River Chloride Requirements 10-TC-09
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ITEM

TEST CLAIM
DRAFT STAFF ANALYSIS

AND

PROPOSED STATEMENT OF DECISION

Los Angeles Regional Water Quality Control Board

Resolution No. R4-2008-012 adopted December 11 2008

approved by United States Environmental Protection Agency

April 6 2010.

Upper Santa Clara River Chloride Requirements

10-TC-09

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

Attached is the draft proposed statement of decision for this matter. This draft proposed

statement of decision also functions as the draft staff analysis as required by section 1183.07 of

the Commissions regulations.

EXECUTIVE SUMMARY

Overview

This test claim alleges a reimbursable state mandate resulting from Resolution R4-2008-012

adopted December 11 2008 by the Regional Water Quality Control Board for the Los Angeles

region Regional Board. To assist the reader there is a glossary of frequently used water quality

related terms and acronyms on page 50. The prior Basin Plan had imposed a maximum pollutant

concentration for chloride or total maximum daily load TMDL of 100 mg/L for the Santa

Clara River and waste load allocations WLAs of 100 mg/L for the Santa Clarita Valley

Sanitation Districts District two Water Reclamation Plants WRPs. The test claim Resolution

revised that Basin Plan and TMDL to include a revised less stringent TMDL and WLAs
providing greater flexibility to claimant with regard to chloride discharges into the river. The

amended Plan also significantly reduced the costs to comply with the TMDL and WLAs when

compared to the prior TMDL. The revised TMDL calls for the implementation of an Alternative

Water Resources Management program AWRM in order to meet conditional site-specific

objectives S SOs for water quality in Reaches 4B 5 and 6 of the Santa Clara River and

conditional WLAs of 150 mg/L for discharges to Reaches 5 and 6 and 117 mg/L for discharge to

Reach 4B for the Districts two WRPs.

The District alleges however that meeting the SSOs and WLAs will require significant

advanced treatment and other technological upgrades and a number of other water supply

control measures to control chloride concentrations in the Santa Clara River especially during

periods of higher concentration in the water supply and groundwater i.e. during periods of

lower precipitation. The District alleges that these upgrades and control measures result in costs
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of approximately $250.7 million. R4-2008-012 also includes a number of Implementation

Tasks consisting primarily of requirements to perform technical and scientific studies of the

surface and groundwater and evaluation of appropriate chloride thresholds which the District

alleges impose costs of approximately $6.6 million.

Staff recommends the Commission deny this test claim on the following grounds 1 several of

the Implementation Tasks included in the TMDL are not new 2 accelerating the

implementation of final waste load allocations discharge limitations by one year is not a new

program or higher level of service and no increased costs are alleged 3 the Alternative Water

Resources Management program does not impose a new program or higher level of service but a

lower level of service and reduced costs with respect to prior law and 4 even if the Alternative

Water Resources Management program did impose a new program or higher level of service

there are no costs mandated by the state because the claimant has sufficient fee authority to

cover the costs of any required activities.

Because staff recommends that this test claim be denied on the grounds stated above the

proposed statement of decision does not make findings on whether claimant is practically

compelled to implement the Alternative Water Resources Management activities or whether the

Alternative Water Resources Management activities TMDLs or WLAs are mandated by federal

law.

Back rgound

The federal Clean Water Act CWA states that it is the policy of Congress to recognize

preserve and protect the primary responsibilities and rights of States to prevent reduce and

eliminate pollution... The CWA employs two primary mechanisms for the control and

prevention of water pollution identification and standard-setting for bodies of water and

identification and regulation of dischargers of pollutants. Section 1313 provides forstandard-settingfor both intra- and inter-state bodies of water such as to protect the public health or

welfare enhance the quality of water and take into consideration the waters use and value for

public water supplies propagation of fish and wildlife recreational purposes and agricultural

industrial and other purposes. Section 1313d provides that each state shall identify those

waters for which the applicable water quality standards are not being met and establish the total

maximum daily load TMDL .. at a level necessary to implement the applicable water quality

standards with seasonal variations and a margin of safety which takes into account any lack of

knowledge concerning the relationship between effluent limitations and water quality. A
TMDL is defined as the sum of the amount of a pollutant allocated to all point sources or

WLAs plus the amount of a pollutant allocated for nonpoint sources and natural background a

TMDL should be set for each pollutant identified by the EPA Administrator and constitutes

essentially a plan or obj ective setting the amount of a pollutant that will attain the water quality

standard necessary for the protection of beneficial uses.
i

The CWA also expressly provides that

effluent limitations for a point source discharger may not be renewed or revised to contain

limitations less stringent than the previous discharge permit.

In addition to the federal requirements of the CWA in 1968 the State Water Resources Control

Board SWRCB adopted Resolution 68-16 formally entitled Statement of Policy With

1

Code of Federal Regulations title 40 section 130.2.
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Respect to Maintaining High Quality of Waters In California to prevent the degradation of

surface waters where background water quality is higher than the established level necessary to

protect beneficial uses. This executive order is commonly referred to as the California

Antidegradation Policy and has been continuously in effect since 1968.

The Santa Clara River is the largest river system in southern California that remains in a

relatively natural state. The River originates in the San Gabriel Mountains in Los Angeles

County runs through Ventura County and flows into the Pacific Ocean between the cities of San

Buenaventura Ventura and Oxnard. Reaches 5 and 6 of the Santa Clara River are located

upstream of the Blue Cut gauging station near the Los Angeles/Ventura County line between the

cities of Fillmorein Ventura County and Santa Clarita in Los Angeles County Reach 4B is in

Ventura County.

The Regional Board first established water quality objectives for chloride in the Santa Clara

River in 1975 and in 1978 the Board set the water quality objectives for chloride at 100 mg/L
for both reaches. In 1998 the Santa Clara River was first listed as an impaired water body under

section 1313d of the federal Clean Water Act Reaches 5 and 6 of the Upper Santa Clara River

did not meet the 100 mg/L water quality objective and beneficial uses of the Upper Santa

Clara River including agricultural supply water and groundwater recharge were listed as

impaired. The Valencia and Saugus Water Reclamation Plants which are owned and operated

by claimant Santa Clarita Valley Sanitation District are responsible for approximately 70

percent of the chloride loading to the River. The Valencia and Saugus WRPs were not designed

to remove chloride from waste water and in fact have been contributing to elevated chloride

concentrations due to the use of chlorine disinfection.

In October of 2002 the Regional Board adopted a TMDL for chloride in the Santa Clara River

including WLAs on the two WRPs of 100 mg/L chloride in their discharge into the River to be

fully implemented within two and one half years. The District appealed the decision to the State

Water Resources Control Board SWRCB which remanded the TMDL to the Regional Board in

2003 for reconsideration of various items including 1 an extension of the interim effluent

chloride limits and 2 re-evaluation of the water quality objectives accounting for the beneficial

uses to be protected the quality of the imported water supply and the impacts of drought

periods. In response the Regional Board adopted Resolution No. 03-008 which included interim

WLAs and an implementation plan for the chloride TMDL extending the time for full

implementation of the limits to thirteen years and calling for various studies. Claimant again

filed a petition with the SWRCB but the matter was settled between claimant and the Regional

Board resulting in further amendments to the interim WLA and Implementation Plan for the

Chloride TMDL that were adopted by the Regional Board in Resolution No. 04-004.

The version of the TMDL adopted by Resolution No. 04-004 was approved by the EPA on

Apri128 2005. In 2006 the Regional Board revised the TMDL by shortening the time for

completing the special studies and implementing the control measures required by the TMDL by

two years and in 2008 the Regional Board shortened the time for full implementation by an

additional year but relaxed the chloride requirements as described in the next paragraph. That

2008 Resolution as discussed below is the subject of this test claim.

3
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Alleged Executive Order Resolution No. R4-2008-012

Between 2005 and 2008 several special studies were conducted as required under the TMDL
adopted in Resolution No. 04-004. The completion of these TMDL special studies. . has led to

the development of an alternative TMDL implementation plan that addresses chloride

impairment of surface waters and degradation of groundwater.2 The alternative plan which

was adopted by the Regional Board in a basin plan amendment effected by Resolution No.R4-2008-012
the alleged executive order in this test claim is known as the Alternative Water

Resources Management program AWRM the AWRM includes

...th development of site-specific objectives SSOs for chloride while protecting

beneficial uses chloride source reduction actions through the removal ofself-regeneratingwater softeners a switch from chlorine-based disinfection to

ultraviolet disinfection at both WRPs chloride load reduction actions through

advanced treatment like reverse osmosis and microfiltration of a portion of the

Valencia WRPs effluent supplemental water to enhance assimilative capacity of

local groundwater or surface water alternative water supply to protectsalt-sensitive
agricultural beneficial uses during drought conditions construction of

extraction wells and
ýipelines

and expansion of recycled water uses within the

Santa Clarita Valley.

The new SSOs adopted are 150 mg/L in Reaches 5 and 6 and 117 mg/L for Reach 4B which is

adjusted to 130 mg/L when the supply water has chloride levels above 80 mg/L.4 The new
conditional WLAs for the Valencia and Saugus facilities are also 150 mg/L for discharges to

Reaches 5 and 6 and 117 mg/L for discharge to Reach 4B.5 Resolution No. R4-2008-012

provides for the construction and implementation of advanced treatment reverse osmosis

desalination at the Valencia facility as well as a number of water supply control measures

designed to attain the site specific obj ectives as a condition of the relaxed TMDL and WLAs. 6

The newly relaxed requirements are conditioned upon the Claimants full and ongoing

implementation of the AWRM program.7 If claimant fails to implement or chooses not to

implement AWRM program the TMDL reverts to the prior TMDL and WLAs of 100 mg/L.

Resolution No. R4-2008-012 was approved by SWRCB the Office of Administrative Law

OAL and the U.S. EPA and became effective on April 6 2010.
8

2
Exhibit B LA Regional Board Comments Attachment 63 at p. 591 Resolution R4-2008-012

at paragraph 15.

3
Exhibit B LA Regional Board Comments at p. 15. See also Exhibit A Test Claim at p. 12.

4
Exhibit B LA Regional Board Comments at p.

17.

5

Exhibit A Test Claim at pp. 49-51.

6
Exhibit A Test Claim at

p.
51.

7
Exhibit B LA Regional Board Comments at p. 17. See also Exhibit A Test Claim at p. 11

If the AWRM program is not timely implemented the water quality objectives for chloride

will revert back from the conditional SSOs to the current levels of 100 mg/L..
8

Exhibit A Test Claim at
p. 11 Exhibit B LA Regional Board Comments at

p.
17.
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Procedural History

This test claim was filed by Santa Clarita Valley Sanitation District on March 30 2011. On

July 29 2011 the Regional Board filed comments on the test claim. On August 8 2011 the

Department of Finance Finance filed comments on the test claim. On August 28 2011 the

Claimant filed rebuttal comments.

Commission Responsibilities

Under article XIII B section 6 of the California Constitution local agencies and school districts

are entitled to reimbursement for the costs of state-mandated new programs or higher levels of

service. In order for local government to be eligible for reimbursement one or more similarly

situated local agencies or school districts must file a test claim with the Commission. Test
claim means the first claim filed with the Commission alleging that a particular statute or

executive order imposes costs mandated by the state. Test claims function similarly to class

actions and all members of the class have the opportunity to participate in the test claim process

and all are bound by the final decision of the Commission for purposes of that test claim.

The Commission is the quasi-judicial body vested with exclusive authority to adjudicate disputes

over the existence of state-mandated programs within the meaning of article XIII B section 6. In

making its decisions the Commission cannot apply article XIII B as an equitable remedy to cure

the perceived unfairness resulting from political decisions on funding priorities.

Claims

The following chart provides a brief summary of the claims and issues raised and staffs

recommendation.

Subject Description Staff Recommendation

Implementation Tasks 4 The District is required to Deny - The required activities

5 6 7 8 9 17a conduct a literature review to do not impose a new program or

Resolution R4-2008- evaluate an appropriate chloride higher level of service.

012 Attachment B and threshold develop a Implementation Tasks 4 5 6 7
the default waste load groundwater/surface water 8 9 and 17a and the default

allocations of 100 mg/L interaction model to evaluate TMDL and WLAs were required

for both water impacts of the chloride TMDL by prior law. The 100 mg/L
reclamation plants evaluate the appropriate chloride TMDL including 100 mg/L
operated by the District. threshold for the protection of WLAs have been in effect since

sensitive agricultural supply Resolution 02-018 which was

water and endangered species adopted by the Regional Board

protection develop site-specific October 24 2002 and approved

objectives for chloride for by U.S. EPA April 28 2005.

sensitive agriculture develop an Tasks 4-9 were required by

anti-degradation analysis for Resolution 04-004 and task 17a

revision of the chloride was added by ResolutionR4-objectives
develop pre-planning 2006-016. Therefore these

report on compliance to meet activities are not new and by

different hypothetical final waste definition cannot impose a

load allocations complete an reimbursable new program or

5
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environmental impact report for higher level of service.

facilities to comply with final

effluent permit limits for

chloride.

If the AWRM is not fully and

continually implemented the

prior TMDL is triggered

including the default WLAs of

100 mg/L chloride.

Implementation Task 20 Implementation task 20 Deny - Implementing the

Resolution R4-2008- accelerates the implementation underlying final WLAs one year

012 Attachment B. period for final WLAs by one sooner is not a new program or

year. The prior TMDL provided higher level of service the final

for interim WLAs to apply for WLAs are not made more

no more than 11 years stringent or more costly by this

Resolution R4-2008-012 resolution and a mere increase

provides for interim WLAs to in costs is not tantamount to a

apply for no more than 10 years. higher level of service in any
event. Furthermore the claimant

has not alleged increased costs

due to implementing final WLAs
one year sooner.

Conditional site-specific Attachment B to Resolution R4- Deny -The Conditional SSOs

objectives and waste 2008-012 provides for and WLAs are a lower level of

load allocations of 117 conditional SSOs and WLAs for service than was required under

mg/L for Reach 4B and the two WRPs of 117 mg/L for the prior TMDL and result in

150 mg/L for Reaches 5 Reach 4B and the water reduced costs to claimant.

and 6. discharged by the WRPs into

Reach 4B and 150 mg/L for

Reaches 5 and 6 and the water

discharged into Reaches 5 and 6.

The SSOs and WLAs
contemplate facilities upgrades

and advanced treatment

technologies at the two WRPs
and outline certain water

management activities to reach

and maintain the SSOs and

WLAs including during periods

of higher chloride concentrations

in the supply water.

Costs incurred as a The facilities upgrades and other Deny - Even if the test claim

result of the technological controls and water executive order Resolution R4-

6
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Implementation Tasks management activities are 2008-012 imposed a new
and AWRM steps to estimated to result in program or higher level of

comply with the SSOs approximately $250 million in service resulting instate-andWLAs totaling increased costs. The mandated increased costs such

approximately $257 Implementation Tasks are costs would not be reimbursable

million. alleged to result in because the District has

approximately $7 million in sufficient fee authority to cover

increased costs. the costs of any additional

activities unconstrained by the

voter approval requirements of

Proposition 218.

Analysis

Staff finds that this test claim should be denied on the following grounds 1 several of the

Implementation Tasks included in the TMDL are not new 2 accelerating the implementation of

final waste load allocations discharge limitations by one year is not a new program or higher

level of service and no increased costs are alleged 3 the Alternative Water Resources

Management program does not impose a new program or higher level of service but a lower

level of service and reduced costs with respect to prior law and 4 even if the Alternative

Water Resources Management program did impose a new program or higher level of service

there are no costs mandated by the state because the claimant has sufficient fee authority to

cover the costs of any required activities.

A. Threshold Issues the Santa Clarita Valley Sanitation District is an Eligible

Claimant Before the Commission Resolution R4-2008-012 is an Executive Order

within the Meaning of Article XIII B Section 6 and the Test Claim is Timely Filed.

1. The Santa Clarita Valley Sanitation District is an eligible claimant before the

Commission.

Staff finds that SCVSD receives at least some amount of its funding from local taxes and is

subject to an appropriations limit for at least a portion of its revenues and is therefore an eligible

claimant. The State Controllers Special Districts Annual Report for 2010-2011 indicates that

SCVSD was subject to an appropriations limit for approximately one-third of its total revenue

nearly $11 million and made total appropriations subject to the appropriations limit in the

amount of $5778450. While a substantial amount of the Districts revenue comes from user

fees and other sources not considered proceeds of taxes it cannot be said categorically that the

Districts revenue is not subject to the limitations of articles XIII A and XIII B.

Based on the foregoing the staff finds that the Santa Clarita Valley Sanitation District is an

eligible claimant before the Commission.

2. The Regional Water Boards order is an executive order within the meaning of

Article XIII B section 6.

Article XIII B section 6 provides that whenever the Legislature or any state agency mandates

a new program or higher level of service on any local government the state shall provide a

subvention of funds to reimburse such local government for the costs of such programs or

7
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increased level of service... Government Code section 17514 provides that costs mandated by
the state includes any increased costs which a local agency or school district is required to

incur. . as a result of. . any executive order implementing any statute. . which mandates a new

program or higher level of service of an existing program... Government Code section 17516

defines an executive order as any order plan requirement rule or regulation issued

by...any agency department board or commission of state government. Because Resolution

No. R4-2008-012 is an order of a state board it is an executive order for purposes of

Government Code 17516 and may result in a reimbursable state-mandated program under article

XIII B section 6 if all required mandates elements are established.

3. The test claim was timely filed.

Section 17551 provides that 1ocal agency and school district claims shall be filed not later than

12 months following the effective date of a statute or executive order or within 12 months of

incurring increased costs as a result of a statute or executive order whichever is later. Section

1183 of the Commissions regulations states that within 12 months for purposes of test claim

filing means by June 30 of the fiscal year following the fiscal year in which increased costs

were first incurred by the claimant.

Finance has raised the statute of limitations found in section 17551 arguing that the test claim

was filed on March 30 2011 while the Resolution had an effective date of December 11 2008.

Finance further argues that all claimed costs for that fiscal year would have had to be incurred

after March 30 2010 to not be time barred.

Finances first point that the effective date of the Resolution would place this test claim beyond
the time bar has some merit. An effective date of December 11 2008 would require that a valid

test claim be filed by June 30 2010. However because TMDLs and waste load allocations must

be approved by the SWRCB OAL and the Administrator of U.S.EPA9 there is an open

question for purposes of applying section 17551 whether the Resolution at issue is effective

on the date it was approved by the Regional Board or on the date that it is approved by the

Administrator here April 6 2010. Fortunately that issue need not be resolved by the

Commission at this time because the Government Code states that a test claim shall be filed not

later than 12 months following the effective date of the test claim statute or executive order or

not later than 12 months following the first costs incurred. The section allows a claimant to take

advantage of whichever is later and here the District has declared that it first incurred costs in

fiscal year 2009-2010. There is no evidence in the record to rebut the Districts declaration.

Based on the foregoing the staff finds that this test claim was timely filed.

B. The Regional Water Boards Resolution and Order does not Mandate a New

Program or Higher Level of Service within the Meaning of Article XIII B Section 6.

The District states that Regional Board Resolution No. R4-2008-012 the revised TMDL requires

1 compliance with specific waste load allocations that will also be incorporated into the Saugus and

Valencia WRPs NPDES permits and 2 specific implementation tasks necessary for compliance.
The Implementation Tasks along with the final waste load allocations are the subject of this test

9
Exhibit B LA Regional Board Comments at p. 8 citing 33 U.S.C. 1313c3 40 C.F.R.

131.20c. See also Exhibit A Test Claim at
p.

6.
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claim.
10

Attachment B to Resolution R4-2008-012 outlines the conditional SSOs for Reaches 4B
5 and 6 and conditional WLAs for the water discharged from the Valencia and Saugus WRPs to

Reaches 4B 5 and 6. The WLAs for the Districts WRP facilities are based on and numerically

identical to the SSOs for the respective reaches 117 mg/L for Reach 4B and the discharge into

Reach 4B 150 mg/L for Reaches 5 and 6 and for the discharge into Reaches 5 and 6. All other

point sources are assigned WLAs equal to 100 mg/L. Attachment B also outlines the operation of

reverse osmosis treatment at the Valencia WRP the provision of supplemental water to Reach 4B

when chloride concentrations exceed 117 mg/L and the design and construction of advanced

treatment facilities. In addition Attachment B outlines a number of implementation tasks primarily

consisting of technical studies to assess the appropriate threshold for chloride to protect agricultural

uses and to determine how best to reach that threshold including preparation of an Environmental

Impact Report EIR for the advanced treatment facilities and other upgrades necessary to meet the

SSOs and WLAs.

The District has alleged the required activities resulting from Resolution R4-2008-012 impose

costs of approximately $257 million. Though claimant alleges that this $257 million constitutes

increased costs claimant does acknowledge that the costs would be nearly double

approximately $500 million if it operated under the prior TMDL. The analysis below concludes

that none of the Implementation Tasks or the AWRM program elements of ResolutionR4-2008-012constitutes a mandated new program or higher level of service because the alleged activities

and costs either are not new or they impose a lower level of service and reduced costs when

compared to prior law. In addition the claimant has fee authority sufficient to cover the costs of

any required activities and thus pursuant to Government Code section 17556d there can be no

costs mandated by the state.

1. Some of the Implementation Tasks described in the Resolution are not new.

Implementation Tasks 4 5 6 7 8 and 9 of Resolution R4-2008-012 are found also in nearly

identical language in Resolution 04-004 and again in Resolution R4-2006-016. These prior

TMDLs were approved by EPA on Apri128 2005 and June 12 2008 respectively.

Additionally Implementation Tasks 4-9 all are listed in the revised TMDL as having completion

dates prior to the adoption and approval of the 2008 Resolution. Moreover these tasks had in

fact been completed prior to the adoption of the revised TMDL incorporating the AWRM the

Resolution states that the Santa Clarita Valley Sanitation District SCVSD has completed all

of the necessary special studies required by the Chloride TMDL TMDL Task Nos 3 4 5 6 7
8 9 lOb and lOc. Therefore none of these implementation tasks or the costs alleged are

reimbursable both because they are not new and because the costs incurred are outside the

period of eligibility for this test claim prior to July 1 2009.

Implementation Task 17a Implementation of Compliance Measures Complete Environmental

Impact Report... was required by identical language in Resolution R4-2006-016. Resolution

R4 2006-016 is stated as having an effective date presumably meaning the date approved by the

U.S. EPA of June 12 2008. It is unknown from the test claim exhibits or any other

information in the record exactly when costs might first have been incurred to complete the

Environmental Impact Report but the direction to implement compliance measures and to

10
Exhibit A Test Claim at

p.
13.
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complete an EIR is not new with respect to prior law.
11

In fact claimant was required to prepare

the draft EIR by May 4 2010 under prior law and was fined for the failure to complete

Wastewater Facilities Plans and Programmatic Environmental Impact Reports by the required

due date in 2011
12

and Resolution R4-2006-016 which first required this activity was not pled

in this test claim.

Finally the default TMDL including WLAs of 100 mg/L for the Saugus and Valencia WRPs
which takes effect if the District cannot comply with the AWRM program is not a new

requirement. The Regional Board adopted a TMDL for Reaches 5 and 6 of the Santa Clara River

in 2002 which became effective May 4 2005 and includes WLAs of 100 mg/L for Valencia

WRP and 100 mg/L for Saugus WRP.

Based on the foregoing staff finds that Implementation Tasks 4 5 6 7 8 9 and 17a and the

waste load allocations are not new but rather were required by prior law. Therefore none of

these provisions imposes a state-mandated new program or higher level of service.

2. Implementation Task 20 only accelerates the schedule of implementation of final

waste load allocations and is not a new program or higher level of service

resulting in increased costs mandated by the state.

Implementation Task 20 shortens the applicable period of the interim WLAs for the Saugus and

Valencia WRPs from 11 years to 10 years commencing with the effective date of the 2002

TMDL. The interim WLAs are designed to accommodate the time needed for the WRPs to

implement desalination and other chloride reduction improvements to meet the final WLAs. For

the Saugus WRP the interim WLA is described as the sum of State Water Project treated water

supply concentration plus 114 mg/L as a twelve month rolling average but not to exceed 230

mg/L. For the Valencia WRP the interim WLA is described as the sum of State Water Project

treated water supply concentration plus 134 mg/L as a twelve month rolling average but not to

exceed 230 mg/L. There is no new program inherent in shortening the time frame for the interim

WLAs. The requirements of the interim WLAs remain the same but are shortened and the final

WLAs attach one year sooner. It may be argued that it costs more to implement the final WLAs
one year sooner but this change does not of itself constitute a new program or higher level of

service.

The court of appeal in Long Beach Unified School District declared that a mere increase in the

cost of providing a service which is the result of a requirement mandated by the state is not

tantamount to a higher level of service. The Supreme Court has also spoken on the requirement

of a new program in terms often repeated in later decisions We recognize that as its made

indisputably clear from the language of the constitutional provision local entities are not entitled

to reimbursement for all increased costs mandated by state law but only those costs resulting

from a new program or an increased level of service imposed upon them by the state. Finally

not only is an increase in costs not tantamount to a higher level of service but there is no

evidence in the record of the incremental cost increase which might be alleged based on

accelerating the implementation of the final WLAs by one year.

11
Resolution R4-2006-016.

12 LA Regional Board Enforcement News November 26 2012.
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Based on the foregoing Implementation Task 20 does not impose any new state mandated

activities and does not result in a new program or higher level of service.

3. The Alternative Water Resources Mana egment program is not a new pro rgam or

higher level of service.

The California Supreme Court in County ofLos Angeles I articulated a multi-faceted test for

new program or higher level of service reimbursement requires 1 a new task or activity 2
which constitutes an increase in service as compared to prior law 3 and which either provides a

service to the public or imposes requirements uniquely upon government rather than upon all

persons and entities equally.

The Regional Board argues that the test claim executive order Resolution R4-2008-012 cannot

impose a new program or higher level of service because it amended the Basin Plan to among
other things adopt site-specific objectives for chloride in the Santa Clara River that are less

stringent than the generally applicable water quality objectives that apply to other major

dischargers to the Santa Clara River... The LA Regional Board argues thus if anything the

2008 Resolution imposes a lowet level of service in order to make it less expensive for the

Claimant to implement the TMDL. In 2002 the 100 mg/L objective was incorporated into a

TMDL pursuant to the impairment listing of certain reaches of the Santa Clara River and the

threat to salt-sensitive agriculture uses both within Reaches 5 and 6 and downstream. Both the

District and the Regional Board agree that the AWRM contains relaxed requirements as

compared with the current water quality objectives.

In addition both the District and the Regional Board recognize that under the prior TMDL
implementation actions to attain this level would require advanced treatment - that is reverse

osmosis - of the full effluent from the Saugus and Valencia plants with discharge into the ocean

through a 43-mile brine line. The District estimated the costs of the facilities upgrades and

other compliance tasks at approximately $500 million. Under the AWRM reverse osmosis

desalination is only required at the Valencia WRP and the waste is permitted to be disposed of

through deep well injection. The District estimates that implementing the advanced treatment

upgrades at only one of the two facilities along with other tasks will cost just over half of the

amount of compliance with the prior TMDL or approximately $250 million.

Staff finds that there is nothing in the AWRM that imposes a higher level of service on this

claimant. Resolution R4-2008-012 calls for the implementation of less-stringent requirements

than under prior law which the District has acknowledged will be less expensive to implement.

Based on the foregoing staff finds that Resolution R4-2008-012 which includes the AWRM
does not impose a new program or higher level of service and the costs and activities thereunder

should be denied.

C. Even if Resolution R4-2008-012 Did Impose a State Mandated New Program or

Higher Level of Service it Would Not Impose Costs Mandated by the State Under
Section 17556d Because the Claimant has Sufficient Fee Authority to Fully Fund

the Costs of the Required Activities.

Government Code section 17556d provides that the Commissionshall not find costs mandated

by the state as defined in Section 17514...if...the local agency or school district has the

11
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authority to levy service charges fees or assessments sufficient to pay for the mandated program

or increased level of service.

The California Supreme Court held in County ofFresno v. State of California that read in its

textual and historical context section 6 of article XIII B requires subvention only when the costs

in question can be recovered solelyfrom tax revenues. Accordingly in Connell v. Superior

Court ofSacramento County the Santa Margarita Water District among others was denied

reimbursement on the basis of its authority to impose fees on water users. The Districts argued

that they did not have sufficient authority to levy such fees because the cost of reclaimed

water would make it impractical to market to the users if the Districts were forced to raise fees.

The court concluded that the Districts do not demonstrate that anything in Water Code section

354701imits the authority of the Districts to levy fees sufficient to cover their costs and that

thus the economic evidence presented by SMWD to the Board of Control was irrelevant and

injected improper factual questions into the inquiry. Similarly in Clovis Unified School

District v. Chiang the court found that the Controllers office was not acting in excess of its

authority in reducing reimbursement claims to the full extent of the districts authority to impose

fees even if there existed practical impediments to collecting the fees. In making its decision the

court stated to the extent a local agency or school district has the authority to charge for the

mandated program or increased level of service that charge cannot be recovered as astate-mandatedcost. The court endorsed the Controllers view that Claimants can choose not to

require these fees but not at the states expense.

Here the LA Regional Board argues that the District is authorized to impose and increase fees

and charges for wastewater management services under Health and Safety Code section 5471.

The District argues that it is constrained by the the Proposition 218 process...and fierce public

opposition. The District further argues that Connell discussed above ignored the then-recent

passage of Proposition 218.

Health and Safety Code section 5471 provides authority within the meaning of section

17556d to prescribe revise and collect fees tolls rates rentals or territorial limits in

connection with its water sanitation storm drainage or sewerage system.

Proposition 218 adopted by the voters in 1996 added articles XIII C and XIII D to the

Constitution the plain language of article XIII D section 6 provides that an agency seeking to

impose or increase fees must identify the parcels and the amount proposed and must provide

written notice by mail to the record owners of the identified parcels including notice of a public

hearing at which the agency is required to consider all protests. Section 6 further provides

that if written protests are submitted by more than half of the owners of parcels affected a fee or

assessment may not be raised. In addition new or increased fees are required to not exceed the

funds required to provide the property related service not be used for any purpose other than

that for which the fee or charge was imposed not exceed the proportional cost of the service

attributable to the parcel and be actually used by or immediately available to the owner of

the property in question. Finally voter approval is required except for fees or charges for

sewer water and refuse collection services.

The District asserts that the case law related to fee authority is no longer on point because the

most significant cases predate the passage of Proposition 218. The District asserts that it

attempted to implement the Proposition 218 process but the elected public officials could not

12
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support the proposed rate increase in the face of fierce public opposition. The District claims

that the political realities. ..limi the ability of local government to raise fees in a way that

makes it impossible for a local agency to raise sufficient funding for state mandate projects.

Here the fee authority is that of a sanitation district and relates to the fees charged to users of

the sewerage system based on the plain language of article XIII D section 6 voter approval is

not required for increases to water and sewer rates. However the other requirements of XIII D
do apply requiring the District to ensure that any fee increase is noticed to the affected property

owners that the increase is directly related to and proportional to the service provided and that

at a public hearing the District considers all protests. In addition the voters have the power
either by referendum or by written protests of a majority of owners of the affected parcels to

defeat a fee increase. Only the written protests provision is raised by the parties comments.

The LA Regional Board argues that there are nearly 69000 parcels connected to the Districts

sewerage system and therefore at least 34449 written protests would be a majority required

under XIII D to defeat a rate increase. At the May 26 2009 and July 27 2010 hearings the

District received 203 written protests and 7732 written protests respectively.

The District does not dispute the number of written protests needed to defeat a fee increase or

the number received the Regional Boards argument assumes without evidence that all 69000

parcels represent a single voting property owner rather the District argues that the Districts

Board quite reasonably believed that this large rate increase would be rejected if challenged by

initiative.
13 The District implies that because an initiative to overturn the fee increase would

qualify for the ballot with approximately 6500 votes the 7732 written protests exceeded the

number of signatures needed to qualify an initiative that would overturn the rate increase.
14

But written protests are not tantamount to an initiative petition and an initiative petition is not a

successful referendum. The Districts board declined to adopt the proposed rate increases based

on the expectation that any substantive rate increase would be overturned by way of

referendum. Nothing in the California Constitution requires a local legislative body to bend to

political pressure. As the Regional Board concluded the Claimant cannot rely on mere

speculation as to what could happen as a defense to the fee increase exception of section

17556d.

It is true as the District argues that Connell did not discuss Proposition 218 because the water

districts did not allege that their authority to raise fees was impacted by Proposition 218. The

water districts in Connell instead urged an interpretation of authority under section 17556d
that required a practical ability in light of surrounding economic circumstances and the court

rejected that interpretation. Here as in Connell the plain language of the statute defeats the

Districts position. The District here would have the Commission recognize political

undesirability as an element of the Districts authority under Health and Safety Code section

5471 to raise fees. In the same way that the court in Connell declined to find that economic

considerations undermine the sufficiency of the water districts authority to raise fees staff

recommends that the Commission here decline to make a finding that political opposition

undermines the authority of a sanitation district to raise fees.

13
Exhibit D Claimant Rebuttal Comments at p. 11.

14
Ibid.
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Based on the foregoing staff finds that the District has not incurred increased costs mandated by
the state pursuant to section 17556d.

Conclusion

Based on the foregoing discussion and analysis staff concludes that Resolution No.R4-2008-012
adopted December 11 2008 by the Los Angeles Regional Water Quality Control Board

does not constitute a reimbursable state-mandated program within the meaning of article XIII B
section 6 of the California Constitution and Government Code section 17514.

Staff Recommendation

Staff recommends that the Commission adopt the proposed statement of decision to deny this test

claim.

Staff also recommends that the Commission authorize staff to make any non-substantive

technical corrections to the parameters and guidelines following the hearing.

14
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BEFORE THE

COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

IN RE TEST CLAIM ON I Case No. 10-TC-09

Los Angeles Regional Water Quality Control Upper Santa Clara River Chloride

Board Resolution No. R4-2008-012 adopted Requirements

December 11 2008 approved by United States
STATEMENT OF DECISION PURSUANT

Environmental Protection Agency TO GOVERNMENT CODE SECTION
April 6 2010

17500 ET SEQ. TITLE 2 CALIFORNIA
CODE OF REGULATIONS DIVISION 2

h 30 2011
CHAPTER 2.5 ARTICLE 7.

Fil Md on arce

By Santa Clarita Valley Sanitation District of

Los Angeles County claimant.

Proposedfor Adoption December 6 2013

DRAFT PROPOSED STATEMENT OF DECISION

The Commission on State Mandates Commission heard and decided this test claim during a

regularly scheduled hearing on December 6 2013. Witness list will be included in the final

statement of decision.

The law applicable to the Commissions determination of a reimbursable state-mandated

program is article XIII B section 6 of the California Constitution Government Code

sections 17500 et seq. and related case law.

The Commission adopted/modified the proposed statement of decision to approve/deny the

test claim at the hearing by a vote of vote count will be included in the final statement of

decision.

Summary of the Findin2s

This test claim alleges a reimbursable state mandate resulting from Resolution R4-2008-012

adopted December 11 2008 by the Regional Water Quality Control Board for the Los Angeles

region Regional Board. To assist the reader there is a glossary of frequently used water quality

related terms and acronyms on page 50. The Resolution amended the prior Basin Plan which

had imposed a total maximum daily load TMDL of 100 mg/L for the Santa Clara River and

waste load allocations WLAs of 100 mg/L for the Districts two Water Reclamation Plants

WRPs to include a revised less stringent TMDL and WLAs providing greater flexibility to

claimant with regard to chloride discharges into the river and significantly reducing the costs of

claimant to comply with the TMDL and WLAs for the Upper Santa Clara River. The revised

TMDL calls for the implementation of an Alternative Water Resources Management program

AWRM in order to meet conditional site-specific objectives SSOs for water quality in
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Reaches 4B 5 and 6 of the river and conditional WLAs of 150 mg/L for discharges to Reaches

5 and 6 and 117 mg/L for discharge to Reach 4B for the Districts two WRPs.

The District alleges that meeting the SSOs and WLAs will require significant advanced

treatment and other technological upgrades and a number of water supply control measures to

control chloride concentrations in the Santa Clara River especially during periods of higher

concentration in the water supply and groundwater i.e. during periods of lower precipitation.

The District alleges that these upgrades and control measures result in increased costs of

approximately $250.7 million. R4-2008-012 also includes a number of Implementation Tasks

primarily consisting of requirements to perform technical and scientific studies of the surface and

groundwater and evaluation of appropriate chloride thresholds which the District alleges

imposed increased costs of approximately $6.6 million.

The Commission finds that Resolution R4-2008-012 does not constitute a reimbursablestate-mandated
program within the meaning of article XIII B section 6 of the California Constitution

and Government Code section 17514 on the following grounds 1 several of the

Implementation Tasks included in the TMDL are not new and so cannot impose a new program

or higher level of service 2 accelerating the implementation of final waste load allocations

discharge limitations by one year is not a new program or higher level of service and no

increased costs are alleged 3 the Alternative Water Resources Management program is not a

new program or higher level of service but a lower level of service and reduced costs with

respect to prior law and 4 even if the Alternative Water Resources Management program did

impose a new program or higher level of service there are no costs mandated by the state

because the claimant has sufficient fee authority to cover the costs of any required activities.

Because this test claim is denied on the grounds stated above the Commission declines to make

findings on whether claimant is practically compelled to implement the Alternative Water

Resources Management activities or whether the Alternative Water Resources Management
activities TMDLs or WLAs are mandated by federal law.

COMMISSION FINDINGS

1. Chronology

03/30/2011 Claimant Santa Clarita Valley Sanitation District filed test claim Upper

Santa Clara River Chloride Requirements 10-TC-09 with the

Commission on State Mandates Commissionis

04/14/2011 Commission staff issued a completeness review letter for the test claim

and requested comments from state agencies.

05/02/2011 California Regional Water Quality Control Board of Los Angeles LA
Regional Board filed request for extension of time for comments on test

claim.

05/04/2011 Commission Staff granted the LA Regional Boards extension of time for

comments to July 15 2011.

is
Exhibit A Test Claim.
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06/23/2011 LA Regional Board filed request for extension of time for comments on

test claim.

06/24/2011 Commission Staff granted the LA Regional Boards extension of time for

comments to July 29 2011.

07/ 29/2011 LA Regional Board filed comments on test claim.16

08/01/2011 Department of Finance Finance filed comments on test claim.
17

08/19/2011 Claimant requested for extension of time for rebuttal comments to

September 28 2011.

08/22/2011 Commission staff granted claimants extension of time for rebuttal

comments.

09/28/2011 Claimant filed rebuttal comments to agencies comments.
18

II. Introduction

A. History and Framework of Federal Water Pollution Control

Regulation of water pollution in the United States finds its beginnings in the Rivers and Harbors

Appropriation Act of 1899 which made it unlawful to throw or discharge any refuse matter of

any kind or description .. into any navigable water of the United States or into any tributary of

any navigable water.
19

This provision survives in the current United States Code qualified by

more recent provisions discharge permits issued by the U.S. EPA or by states on behalf of the

EPA.2o

In 1948 the Federal Water Pollution Control Act adopted principles of state and federal

cooperative program development limited federal enforcement authority and limited federal

financial assistance.2i Pursuant to further amendments to the Act made in 1965 States were

directed to develop water quality standards establishing water quality goals for interstate waters.

However due to enforcement complexities and other problems an approach based solely on

water quality standards was deemed insufficiently effective.22 The Federal Water Pollution

Control Act was therefore significantly expanded in 1972. Later major amendments to the

Federal Water Pollution Control Act were enacted in the Clean Water Act of 1977 and the

federal act is now commonly referred to as the Clean Water Act CWA. The CWA states

16
Exhibit B LA Regional Board Comments.

17
Exhibit C Department of Finance Comments.

18
Exhibit D Claimants Rebuttal Comments.

19
United States Code title 33 section 407 Mar. 3 1899 c. 425 13 30 Stat. 1152.

20
See United States Code title 33 sections 401 1311-1342.

21
Statutory History of Water Quality Standards available at

http//water.epa.gov/scitech/swguidance/standards/history.cfm.

22
bid.
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It is the policy of the Congress to recognize preserve and protect the primary

responsibilities and rights of States to prevent reduce and eliminate pollution to

plan the development and use including restoration preservation and

enhancement of land and water resources and to consult with the Administrator

in the exercise of his authority under this chapter. It is the policy of Congress that

the States manage the construction grant program under this chapter and

implement the permit programs under sections 1342 and 1344 of this title.23

The United States Supreme Court observes the cooperative nature of the regulation of water

quality for the waters of the United States through the CWA as follows

The Clean Water Act anticipates a partnership between the States and the Federal

Government animated by a shared objective to restore and maintain the

chemical physical and biological integrity of the Nations waters. 33 U.S.C.

1251a. Toward this end the Act provides for two sets of water quality

measures. Effluent limitations are promulgated by the EPA and restrict the

quantities rates and concentrations of specified substances which are discharged

from point sources. See 1311 1314. Water quality standards are in

general promulgated by the States and establish the desired condition of a

waterway. See 1313. These standards supplement effluent limitations so that

numerous point sources despite individual compliance with effluent limitations

may be further regulated to prevent water quality from falling below acceptable

levels. EPA v. California ex rel. State Water Resources Control Bd. 426 U.S.

200 205 n. 12 96 S.Ct. 2022 2025 n. 12 48 L.Ed.2d 578 1976.24

The CWA thus employs two primary mechanisms for controlling water pollution identification

and standard-setting for bodies of water and identification and regulation of dischargers.

With respect to standard-setting for bodies of water section 1313a provides that existing water

quality standards can remain in effect unless the standards are not consistent with the CWA and

that the Administrator may promptly prepare and publish water quality standards for any

waters for which a state fails to submit water quality standards or for which the standards are not

consistent with the CWA.25 In addition states are required to at least once each three year

period hold public hearings for the purpose of reviewing applicable water quality standards and
as appropriate modifying and adopting standards

Such revised or new water quality standard shall consist of the designated uses of

the navigable waters involved and the water quality criteria for such waters based

upon such uses. Such standards shall be such as to protect the public health or

welfare enhance the quality of water and serve the purposes of this chapter. Such

standards shall be established taking into consideration their use and value for

public water supplies propagation of fish and wildlife recreational purposes and

23
United States Code title 33 section 1251b.

24
Arkansas v. Oklahoma 1992 503 U.S. 91 at pp. 101-102.

25
United States Code title 33 section 1313a.
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agricultural industrial and other purposes and also taking into consideration

their use and value for navigation.
26

And with respect to regulating dischargers section 1311 requires that point source dischargers be

identified and effluent limitations be set sufficient to implement the applicable State water

quality standards to assure the protection of public water supplies and protection and

propagation of a balanced indigenous population of shellfish fish fauna wildlife and other

aquatic organisms and to allow recreational activities in and on the water. 27
Section 1312

provides that effluent limitations must promote the attainment of water quality objectives while

section 131.10 of the applicable regulations requires also taking into consideration the water

quality standards of downstream waters.28

Section 1313d requires that each state identify those waters within its boundaries for which

the effluent limitations .. are not stringent enough to implement any water quality standard

applicable to such waters. This list is called the 303d List after CWA section 303d codified

at section 1313d which requires the listing of impaired waters. The state is then required to

establish a priority ranking for such waters taking into account the severity of the pollution and

the uses to be made of such waters. The state then shall establish for the waters

identified. . and in accordance with the priority ranking the total maximum daily load known as

a TMDL for those pollutants which the Administrator identifies. . as suitable for such

calculation. The TMDL shall be established at a level necessary to implement the applicable

water quality standards with seasonal variations and a margin of safety which takes into account

any lack of knowledge concerning the relationship between effluent limitations and water

quality. A TMDL is defined as the sum of the amount of a pollutant allocated to all point

sources waste load allocation or WLA plus the amount of a pollutant allocated for nonpoint

sources and natural background a TMDL should be set for each pollutant identified by the

Administrator and is essentially a plan setting the amount of a pollutant that will attain the water

quality standard necessary for beneficial uses.29 TMDLs are required to be submitted to the

Administrator from time to time and the Administrator shall either approve or disapprove

such identification and load not later than thirty days after the date of submission. If the

Administrator disapproves the 303d List or a TMDL the Administrator shall not later than

thirty days after the date of such disapproval identify such waters in such State and establish such

loads for such waters as he determines necessary to implement water quality standards.

Finally the identification of waters and setting of standards and TMDLs is required as a part of a

26
United States Code title 33 section 1313c2.

27
United States Code title 33 section 1311.

28
United States Code title 33 section 1312 Code of Federal Regulations title 40 section

131.10b 57 FR 60910 In designating uses of a water body and the appropriate criteria for

those uses the State shall take into consideration the water quality standards of downstream

waters and shall ensure that its water quality standards provide for the attainment and

maintenance of the water quality standards of downstream waters..

29
Code of Federal Regulations title 40 section 130.2.
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states continuing planning process approved by the Administrator which is consistent with

this chapter.3o

Section 1342 provides for the National Pollutant Discharge Elimination System NPDES.
NPDES is the final piece of the regulatory framework under which discharges of pollutants are

regulated and permitted and applies whether or not a TMDL has been established. Section 1342

states that the Administrator may after opportunity for public hearing issue a permit for the

discharge of any pollutant or combination of pollutants notwithstanding section 1311a of this

title.31 Section 1342 further provides that states may submit a plan to administer the NPDES

permit program and that upon review of the states submitted program the Administrator shall

authorize a State which he determines has the capability of administering a permit program

which will carry out the objective of this chapter to issue permits for discharges into the

navigable waters within the jurisdiction of such State.32 Whether issued by the Administrator

or by a state permitting program all NPDES permits must ensure compliance with the

requirements of sections 1311 1312 1316 1317 and 1343 must be for fixed terms not

exceeding five years can be terminated or modified for cause including violation of any

condition of the permit and must control the disposal of pollutants into wells.33 In addition

NPDES permits are generally prohibited with some exceptions from containing effluent

limitations that are less stringent than the comparable effluent limitations in the previous

permit.34 An NPDES permit for a point source discharging into an impaired water body must

be consistent with the waste load allocations made in a TMDL if a TMDL is approved.35

B. State Water Pollution Control Program

Porter-Cologne Water Quality Control Act

Californias water pollution control laws were substantially overhauled in 1969 with thePorter-CologneWater Quality Control Act Porter-Cologne.36 Beginning with section 13000Porter-Cologneprovides

The Legislature finds and declares that the people of the state have a primary

interest in the conservation control and utilization of the water resources of the

state and that the quality of all the waters of the state shall be protected for use

and enjoyment by all the people of the state.

The Legislature further finds and declares that activities and factors which may
affect the quality of the waters of the state shall be regulated to attain the highest

water quality which is reasonable considering all demands being made and to be

30
United States Code title 33 section 1313d-e.

31
United States Code title 33 section 1342a1

32
United States Code title 33 section 1342a5 b.

33
United States Code title 33 section 1342b1.

34
United States Code title 33 section 1342o.

35
Code of Federal Regulations title 40 section 122.44b.

36
Water Code section 13020 Stats. 1969 ch. 482.
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made on those waters and the total values involved beneficial and detrimental

economic and social tangible and intangible.

The Legislature further finds and declares that the health safety and welfare of

the people of the state requires that there be a statewide program for the control of

the quality of all the waters of the state. . and that the statewide program for water

quality control can be most effectively administered regionally within a

framework of statewide coordination and policy.37

The state water pollution control program was again modified beginning in 1972 so that the

code would substantially comply with the federal Act and on May 14 1973 California became

the first state to be approved by the EPA to administer the NPDES permit program.38

Section 13160 provides that the state water resources control board SWRCB or State Board is

designated as the state water pollution control agency for all purposes stated in the Federal Water

Pollution Control Act...and is authorized to exercise any powers delegated to the state by the

Federal Water Pollution Control Act 33 U.S.C. 1251 et seq. and acts amendatory thereto.39

Section 13001 describes the state and regional boards as being the principal state agencies with

primary responsibility for the coordination and control of water quality.

In order to achieve the obj ectives of conserving and protecting the water resources of the state

and in exercise of the powers delegated Porter-Cologne like the CWA employs a combination

of water body standards and point source pollution controls.4o

Porter Cologne sections 13240-13247 address the development and implementation of regional

water quality control plans including water quality objectives defined in section 13050 to

mean the limits or levels of water quality constituents or characteristics which are established

for the reasonable protection of beneficial uses of water or the prevention of nuisance within a

specific area.41 Section 13241 provides that each regional board shall establish such water

quality objectives in water quality control plans as in its judgment will ensure the reasonable

protection of beneficial uses and the prevention of nuisance. The section directs the regional

boards to consider when developing water quality objectives

a Past present and probable future beneficial uses of water.

b Environmental characteristics of the hydrographic unit under consideration

including the quality of water available thereto.

37
Water Code section 13000 Stats. 1969 ch. 482.

38
County Sanitation Dist. No. 2 of Los Angeles County v. County ofKern Cal. Ct. App. 5th Dist.

2005 127 Ca1.App.4th 1544 at pp. 1565-1566. See also Water Code section 13370 et seq.

39
Water Code section 13160 Stats. 1969 ch. 482 Stats. 1971 ch. 1288 Stats 1976 ch. 596.

40
Water Code section 13142 Stats. 1969 ch. 482 Stats. 1971 ch. 1288 Stats. 1979 ch. 947

Stats. 1995 ch. 28.

41
Water Code section 13050 Stats. 1969 ch. 482 Stats. 1969 ch. 800 Stats. 1970 ch. 202

Stats. 1980 ch. 877 Stats. 1989 ch. 642 Stats. 1991 ch. 187 AB 673 Stats. 1992 ch. 211

AB 3012 Stats. 1995 ch. 28 AB 1247 ch. 847 SB 206 Stats. 1996 ch. 1023 SB 1497..
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c Water quality conditions that could reasonably by achieved through the

coordinated control of all factors which affect water quality in the area.

d Economic considerations.

e The need for developing housing within the region.

f The need to develop and use recycled water.
42

Beneficial uses in turn are defined in section 13050 as including but not limited to domestic

municipal agricultural and industrial supply power generation recreation aesthetic enjoyment

navigation and preservation and enhancement of fish wildlife and other aquatic resources or

preserves.43 In addition section 13243 permits a regional board to define certain conditions or

areas where the discharge of waste or certain types of waste will not be permitted.44

Sections 13260-13274 address the development of waste discharge requirements which

section 13374 states is the equivalent of the term permits as used in the Federal Water

Pollution Control Act as amended.45 Section 13263 permits the regional boards after a public

hearing to prescribe waste discharge requirements as to the nature of any proposed discharge

existing discharge or material change in an existing discharge except discharges into a

community sewer system. Section 13263 also provides that the regional boards need not

authorize the utilization of the full waste assimilation capacities of the receiving waters and

that the board may prescribe requirements although no discharge report has been filed and may
review and revise requirements on its own motion. The section further provides that all
discharges of waste into waters of the state are privileges not rights.46 Section 13377 permits a

regional board to issue waste discharge requirements which apply and ensure compliance with

all applicable provisions of the Federal Water Pollution Control Act.47 In effect sections

13263 and 13377 permit the issuance of waste discharge requirements concurrently with an

NPDES permit if a discharge is to waters of both California and the United States.48

42
Water Code section 13241 Stats. 1969 ch. 482 Stats. 1979 ch. 947 Stats. 1991 ch. 187 AB

673.
43

Water Code section 13050 Stats. 1969 ch. 482 Stats. 1969 ch. 800 Stats. 1970 ch. 202
Stats. 1980 ch. 877 Stats. 1989 ch. 642 Stats. 1991 ch. 187 AB 673 Stats. 1992 ch. 211

AB 3012 Stats. 1995 ch. 28 AB 1247 Stats. 1995 ch. 847 SB 206 Stats. 1996 ch. 1023

SB 1497.
44

Water Code section 13243 Stats. 1969 ch. 482.

45 Water code section 13374 Stats. 1972 ch. 1256.

46
Water Code section 13263a-b g Stats. 1969 ch. 482 Stats. 1992 ch. 211 AB 3012

Stats. 1995 ch. 28 AB 1247 ch. 421 SB 572.
47

Water Code section 13377 Stats. 1972 ch. 1256 Stats. 1978 ch. 746.

48
Exhibit A Test Claim at

p.
7.
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Californias Antidegradation Policy State Water Resources Control Board Resolution NO.68-16
adopted October 24 1968

In 1968 the SWRCB adopted Resolution 68-16 formally entitled Statement of Policy With

Respect to Maintaining High Quality of Waters In California to prevent the degradation of

surface waters where background water quality is higher than the established level necessary to

protect beneficial uses. That executive order states the following

WHEREAS the California Legislature has declared that it is the policy of the

State that the granting of permits and licenses for unappropriated water and the

disposal of wastes into the waters of the State shall be so regulated as to achieve

highest water quality consistent with maximum benefit to the people of the State

and shall be controlled so as to promote the peace health safety and welfare of

the people of the State and

WHEREAS water quality control policies have been and are being adopted for

waters of the State and

WHEREAS the quality of some waters of the State is higher than that established

by the adopted policies and it is the intent and purpose of this Board that such

higher quality shall be maintained to the maximum extent possible consistent with

the declaration of the Legislature

NOW THEREFORE BE IT RESOLVED

Whenever the existing quality of water is better than the quality established in

policies as of the date on which such policies become effective such existing high

quality will be maintained until it has been demonstrated to the State that any

change will be consistent with maximum benefit to the people of the State will

not unreasonably affect present and anticipated beneficial use of such water and

will not result in water quality less than that prescribed in the policies.

Any activity which produces or may produce a waste or increased volume or

concentration of waste and which discharges or proposes to discharge to existing

high quality waters will be required to meet waste discharge requirements which

will result in the best practicable treatment or control of the discharge necessary

to assure that a a pollution or nuisance will not occur and b the highest water

quality consistent with maximum benefit to the people of the State will be

maintained.

In implementing this policy the Secretary of the Interior will be kept advised and

will be provided with such information as he will need to discharge his

responsibilities under the Federal Water Pollution Control Act.

C. Regulatory History

The Santa Clara River is the largest river system in southern California that remains in a

relatively natural state. The River originates in the San Gabriel Mountains in Los Angeles

County runs through Ventura County and flows into the Pacific Ocean between the cities of San

Buenaventura Ventura and Oxnard. Land uses within the watershed include agriculture open
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space and residential uses.49 Resolution R4-2008-012 adopted by the Regional Board states

that revenue from the agricultural industry within the Santa Clara watershed is estimated at

over $700 million annually and residential use is increasing rapidly both in the upper and lower

watershed.50 Reaches 5 and 6 of the Santa Clara River are located upstream of the Blue Cut

gauging station near the Los Angeles/Ventura County line between the cities of Fillmorein

Ventura County and Santa Clarita in Los Angeles County Reach 4B is in Ventura County.51

Claimant operates two WRPs that discharge into Reaches 4B 5 and 6.52

In 1975 the Regional Board established water quality objectives for chloride in the Santa Clara

River. The 1975 objectives for surface waters were established in accordance with the State

Antidegradation Policy State Board Resolution No. 68-16 and the federal antidegration policy

40 C.F.R. 131.12 at a chloride concentration of 90mg/L in Reach 5 and 80 mg/L in Reach 6

then known as Reaches 7 and 8.53 The 1975 objectives were based on background

concentrations of chloride and intended to protect the beneficial uses identified in the 1975 Basin

Plan including off-stream agricultural irrigation.54 The Basin Plan included chloride objectives

between 50 and 150 mg/L for the remaining reaches of the Santa Clara River.
55 When the

SWRCB set the water quality objectives in 1975 it assumed the chloride concentrations in

imported waters would remain relatively low.56 However in the years following chloride

concentrations in the imported water supply into the Los Angeles Region increased and in 1978

the Board modified the water quality objectives for chloride...to 100 mg/L for both reaches.57

In 1990 the Regional Board adopted a resolution responding to the changing conditions of the

imported water supply related to drought referred to by both the claimant and the Regional

Board as the Drought Policy. For dischargers into the Santa Clara River who applied for

relief under the Drought Policy chloride concentrations were permitted in the dischargers

effluent to be the lesser of 1 250 mg/L or 2 the chloride concentration of supply water plus

85 mg/L.58 The board renewed the Drought Policy in 1993 and 1995 because the chloride

levels in supply waters remained higher than the chloride levels before the onset of the drought.

49
See Exhibit A Test Claim at p. 34 Exhibit B LA Regional Board Comments at p.

1.

50
Exhibit A Test Claim at p. 34.

51
See Exhibit B Resolution R4-2007-018 at paragraphs 4-6 describing subdividing Reach 4

into Reaches 4A and 4B for purposes of TNIDL revision.

52
Exhibit A at pp. 49-52 Resolution R4-2008-012 describing conditional waste load

allocations for Valencia and Saugus WRPs.

53
See Exhibit A at p. 151 Exhibit 6 LA Regional Board Resolution 97-02.

54
jbid

55
jbid.

56
Exhibit B at p. 507 L.A. Regional Board Resolution 97-02 paragraph 2.

57
Exhibit B at

p. 502 Attachment 56 1978 Revisions to the Water Quality Control Plan for the

Santa Clara River Basin.

58
See Exhibit B Attachment 57 at

p. 507 L.A. Regional Board Resolution 97-02 paragraph 2.
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In 1997 the Regional Board rescinded the Drought Policy and revised the water quality

objectives for chloride for the Los Angeles River Rio Hondo and the San Gabriel River but not

for the Santa Clara River due to the potential for future adverse impacts to agricultural

resources in Ventura County. The board granted temporary variances to certain dischargers in

the Santa Clara River watershed including the Valencia and Saugus Waste Reclamation

Plants.59 The interim effluent limits of 190 mg/L were applied for three years to the two

facilities.
60

In 1998 the Santa Clara River appeared for the first time on the states federally required 303d
list of impaired waterbodies for chloride.61 Reaches 5 and 6 of the Upper Santa Clara River did

not meet the 100 mg/L water quality objective WQO and beneficial uses of the Upper Santa

Clara River including agricultural supply water and groundwater recharge were listed as

impaired.62 The Valencia and Saugus WRPs which are owned and operated by the District are

two major point sources that discharge to the upper reaches of the River.63 The two WRPs are

responsible for approximately 70 percent of the chloride loading to the River.64 The Valencia

and Saugus WRPs were not designed to remove chloride from waste water and in fact have been

contributing to elevated chloride concentrations due to the use of chlorine disinfection.65

In October of 2002 the Regional Board adopted Resolution 02-018 amending the Basin Plan to

include a TMDL for chloride in the Santa Clara River. The same resolution also assigned final

WLAs to the Valencia and Saugus WRPs of 100 mg/L to be included also in their NPDES

permits. However the TMDL resolution also included interim WLAs for the Saugus and

Valencia facilities to provide the District time to implement chloride source reduction

complete site-specific objective SSO studies and make any necessary modifications to the

WRPs.66 The District determined at the time that the TMDL would require approximately $500

million in upgrades to its treatment facilities including advanced treatment desalination at both

WRPs in order to meet the effluent limitations of 100 mg/L chloride. The District appealed the

decision to the SWRCB which adopted Resolution 2003-0014 remanding the TMDL to the

59
Exhibit B LA Regional Board Comments at p. 10 Attachment 57 at p. 507 L.A. Regional

Board Resolution 97-02 paragraph 2.

60
Exhibit B LA Regional Board Comments at p. 10.

61
Ibid referring to the Clean Water Act section 303d codified at 33 U.S.C. 1313d which

requires states to identify and report to the EPA on those waters within its boundaries for which

the effluent limitations have not proven effective to implement any water quality standard

applicable to such waters. See also Exhibit A Test Claim at p. 9.

62
Exhibit B LA Regional Board Comments at p.

10. See also Exhibit B LA Regional Board

Comments Attachment 58 at p. 523 L.A. Regional Board Resolution 03-088 paragraph 2.

63
Exhibit A Test Claim at

p.
34.

64
Exhibit B LA Regional Board Comments at p. 11. See also Exhibit A Test Claim at p. 48.

65
Exhibit A Test Claim at pp. 7 11-12 175 Exhibit B LA Regional Board Comments at pp.

9-10

66
Exhibit A Test Claim at

p. 10 Exhibit B LA Regional Board Comments at pp. 10-11.
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Regional Board for reconsideration of various items including 1 an extension of the interim

chloride limits and 2 re-evaluation of the water quality objectives accounting for the beneficial

uses to be protected the quality of the imported water supply and the impacts of drought

periods. In response the Regional Board adopted Resolution 03-00867 which included interim

WLAs and an implementation plan for the chloride TMDL including required studies to justify a

potentially higher level for the WLAs and TMDL under the California Antidegradation Policy.
68

The TMDL was approved by the EPA as amended by Resolution 03-008 on April 28 2005. On

May 6 2004 the Regional Board adopted Resolution 04-004 which revised and superseded the

interim WLAs and implementation plan adopted by Resolution 03-008.

In 2006 the board shortened the compliance period and the interim WLAs by two years69 and in

2008 the board shortened the compliance period by an additional year but relaxed the chloride

requirements as described in the next paragraph.
70

Between 2005 and 2008 several special studies were conducted as required under the prior

TMDL. 71 On December 11 2008 the Regional Board adopted Resolution R4-2008-012 saying

The completion of these TMDL special studies. . has led to the development of an alternative

TMDL implementation plan that addresses chloride impairment of surface waters and

degradation of groundwater.72 The alternative plan is known as the Alternative Water

Resources Management program the AWRM includes

...th development of site-specific objectives SSOs for chloride while protecting

beneficial uses chloride source reduction actions through the removal ofself-regeneratingwater softeners a switch from chlorine-based disinfection to

ultraviolet disinfection at both WRPs chloride load reduction actions through

advanced treatment like reverse osmosis and microfiltration of a portion of the

Valencia WRPs effluent supplemental water to enhance assimilative capacity of

local groundwater or surface water alternative water supply to protectsalt-sensitive
agricultural beneficial uses during drought conditions construction of

extraction wells and
p73pelines

and expansion of recycled water uses within the

Santa Clarita Valley.

67
Exhibit B at

p. 523 Attachment 58 LA Regional Board Resolution 03-008.

68
Exhibit X Resolution 68-016 California Antidegradation Policy.

69
Exhibit B Attachment 60 at p. 566 Regional Board Resolution R4-2006-016 Implementation

Task 14.

70
Exhibit B Attachment 63 at

p. 624 Regional Board Resolution R4-2006-016 Implementation

Task 21.

71
See Exhibit A Attachment 1 at pp. 34-36 Regional Board Resolution R4-2008-012

paragraphs 10-16.

72
Exhibit A Attachment 1 at

p.
36 Regional Board Resolution R4-2008-012 paragraph 15.

73
Exhibit A Attachment 1 at p. 42 Regional Board Resolution R4-2008-012 Table 3-A

Conditional Site Specific Objectives for the Santa Clara River Surface Waters.
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The SSOs adopted are 150 mg/L in Reaches 5 and 6 and 117 mg/L for Reach 4B which is

adjusted to 130 mg/L when the supply water has chloride levels above 80 mg/L.74 The

conditional WLAs for the Valencia and Saugus facilities are also 150 mg/L for discharges to

Reaches 5 and 6 and 117 mg/L for discharge to Reach 4B.75 The Resolution provides for the

construction and implementation of advanced treatment reverse osmosis desalination at the

Valencia facility as well as a number of water supply control measures designed to attain the site

specific obj ectives.
76 The relaxed requirements are conditioned upon the Claimants full and

ongoing implementation of the AWRM program.77 The 2008 resolution was approved by the

State Water Board OAL and then finally by the U.S. EPA on April 6 2010.78

This test claim was filed by Santa Clarita Valley Sanitation District on March 30 2011. On July

29 2011 the Regional Board filed comments on test claim.79 On August 8 2011 the

Department of Finance Finance filed comments on the test claim.80 On September 28 2011
the District filed rebuttal comments in response to both Finance and Regional Board

comments.
81

III. Positions of the Parties

Santa Clarita Valley Sanitation District Position

The District seeks reimbursement for costs associated with implementing the Alternative Water

Resources Management program AWRM described in Resolution R4-2008-012. The AWRM
includes technology upgrades at the two WRPs as well as alternative water supply and

groundwater management techniques in order to attain the site-specific objectives and waste load

allocations of 150 mg/L for Reaches 5 and 6 and 117 mg/L for Reach 4B.82 The District also

alleges costs incurred in fiscal years 2009-2010 and 2010-2011 associated with Implementation

Tasks outlined in the Resolution these tasks primarily involve conducting studies and

developing suggested revisions to the TMDL over a span of years commencing on the effective

date of the 2002 TMDL April 28 2005.
83

74Id. p.
42.

75
Id. at pp. 49-51.

76
Id. at p. 51.

77
Exhibit B LA Regional Board Comments at

p.
17. See also Exhibit A Test Claim at

p.
11

If the AWRM program is not timely implemented the water quality objectives for chloride

will revert back from the conditional SSOs to the current levels of 100 mg/L..
78

Exhibit A Test Claim at p. 11 Exhibit B LA Regional Board Comments at p. 17.

79
Exhibit B LA Regional Board Comments.

80
Exhibit C Department of Finance Comments.

81
Exhibit D Claimants Rebuttal Comments.

82
Exhibit A Test Claim at pp. 16 49-5 1.

83
Exhibit A Test Claim at pp. 13-17 59-63.
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The District explains that the Clean Water Act requires states to adopt water quality standards

for the beneficial uses of waters of the United States and the water quality criteria for specific

uses of those waters. The Act further requires continuing review and revision of the

standards and requires states to continually identify those waters of the United States within

their boundaries that do not meet water quality standards the 303d List rank them in order

of priority for enforcement and prepare TMDLs for those waters that will ensure re-attainment

of the standard through action by regulated dischargers. However the District asserts that

while the Clean Water Act mandates these planning activities it leaves to the states their

evaluation and specific determination of regulatory requirements based in part uponsite-specificfactors.
84

The District argues that the Regional Boards determination of water quality objectives and

eventually a TMDL for chloride was discretionary regulatory activity that was not mandated by

federal law. The District bases its conclusion that the TMDL was discretionary on the fact that

the TMDL and WLAs have changed over time.

The District asserts that it now faces enormous costs to solve a problem that is has not created

as does not control and has already substantially mitigated by implementing a comprehensive

chloride source reduction program within the sewer service area. The District estimates its

costs to comply with the TMDLs conditional SSOs and WLAs is $250 millon.85 The District

acknowledges that some of the compliance project costs may be paid from service charges
but the District asserts that its elected officials could not support the proposed rate increases in

the face of fierce public opposition. The District maintains that a local agency does not fall

under the fee increase exception of section 17556d if it is unable to obtain the requisite

approval under the Proposition 218 process which requires a local agency to provide notice of

any new or increased assessment. The District provided the notice as required and alleges that

it received strong opposition amongst its constituents and as a result the District has been

unable to successfully implement a rate increase due to public resistance.86

In response to the LA Regional Boards comments on the test claim the Districts rebuttal

comments stress the discretion available to the Regional Board which it believes demonstrates

that the Resolution is not necessary to implement a federal mandate. The comments further

stress that the Districts elected officials could not implement the proposed rate increase in the

face of fierce public opposition that the District participated in developing the AWRM only to

protect to the best of its ability the interests of its ratepayers and that therefore the District is

entitled to subvention of the costs that have been and will be incurred as a result of this

mandate.87

Los Angeles Regional Water Board Position.

The Regional Board maintains that this test claim does not qualify for subvention. The Regional

Board argues that it is required by the CWA to establish a TMDL for chlorides for an impaired

84
Exhibit A Test Claim at p. 5.

85
Exhibit A Test Claim at p.

12.

86
Id at p. 25.

87
Exhibit D Rebuttal Comments at pp. 2-14.
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water body. In addition the Regional Board asserts that that absent the AWRM plan the

claimant would be required to meet the water quality standard established for the Santa Clara

River in the 2002 TMDL and maintained in the revisions of 2004 and 2006 by the year 2015.

The Regional Board argues that it has no discretion whether to adopt water quality objectives

due to the listing of the Santa Clara River under section 1313d of the CWA. The Regional

Board asserts that water quality standards are adopted pursuant to the Clean Water Act and

any TMDL is required to attain and maintain the applicable water quality standards no matter

how many times these regulatory mechanisms are modified and amended.88 The Regional

Board further argues that the alleged discretion exercised in allocating pollutant loading among
various dischargers does not make the Resolution a state-mandated program a TMDL is not

valid unless it contains wasteload and load allocations. The Regional Board holds that to

protect beneficial uses the Los Angeles Water Board had no choice but to assign wasteload

allocations to each point source discharger including the Claimant.89

In addition the Regional Board also argues that the Resolution does not impose a new program

or higher level of service. The Regional Board argues that the chloride water quality objective

was first established in 1975 and the 2008 Resolution was intended to incorporate less-stringent

site-specific objectives in order to support the Claimants AWRM program. The Regional

Board continues thus if anything the 2008 Resolution imposed a lower level of service in

order to make it less expensive for the Claimant to implement the existing 100 mg/L chloride

water quality objective. The Regional Board also asserts that it did not impose this program

the AWRM is the Claimants chosen method of complying with the Chloride TMDL and the

water quality objectives. Finally the Regional Board argues that if the U.S. EPA had adopted a

chloride TMDL for the Santa Clara River which the applicable laws permit if the state fails to do

so it would have done so without an implementation plan since the U.S. EPA does not include

implementation plans as part of their TMDLs. In other words the District has the Regional

Board to thank for the gradual and phased implementation of the TMDL which the Regional

Board implied is less burdensome and expensive than a TMDL adopted by the Administrator of

the U.S. EPA.90

Moreover the Regional Board argues that the Resolution does not impose requirements that are

unique to government. The Regional Board holds that the 2008 Resolution is a regulatory

provision of general applicability and not a new program or higher level of service. The

Regional Board asserts that water quality objectives apply to a waterbody as a whole and all

dischargers are subject to them. The Regional Board further states that 1ikewise TMDLs
must assign wasteload allocations and load allocations to all sources of the pollutant both public

agencies and private industry alike. Therefore the Regional Board concludes that the

challenged provisions treat dischargers with an even hand irrespective of status any point or

nonpoint source and are not peculiar to local agencies.91

88
Exhibit B LA Regional Board Comments at pp. 22-23.

89
Exhibit B LA Regional Board Comments at p.

24.

90
Exhibit B LA Regional Board Comments at p. 26.

91
Exhibit B LA Regional Board comments at pp. 26-27.
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Finally the Regional Board argues that three of the statutory exceptions of Government Code

section 17556 are applicable. The Regional Board argues that the water quality standards and

the TMDL contained in the Resolution are federally mandated and therefore section 17556c
applies.92 The Regional Board argues also that section 17556a applies to bar this test claim

because the Claimant itself developed and proposed the AWRM program and then requested

the Los Angeles Water Board to adopt the AWRM as part of its 2008 Resolution.93 And the

Regional Board argues that the Claimant possesses fee authority within the meaning of section

17556d. The Regional Board dismisses the claimants assertion that the Districts board

declined to adopt the proposed rate increases based on the expectations that any substantive rate

increase would be overturned by way of referendum due to fierce opposition from the districts

ratepayer.94 The Regional Board argues that the plain language of this exception is based on

the Claimants authority not on the Claimants practical ability in light of surrounding economic

circumstances to levy fees.95 The Regional Board concludes that the Claimant cannot rely

on mere speculation as to what could happen as a defense to the fee increase exception of

section 17556d.96

Department of Finance Position

Finance argues that the TMDL does not impose a reimbursable state mandate because 1 the

regulations are required by section 303d of the federal Clean Water Act 2 the regulations by

themselves do not require the claimant to act and 3 even if the regulations required action

claimant has fee authority sufficient to pay its costs. Finance also questions whether the claim

may be time barred because the Resolution was adopted by the LA Regional Board in December

2008 and the test claim was filed on March 30 2011.97

IV. Discussion

Article XIII B section 6 of the California Constitution provides in relevant part the following

Whenever the Legislature or any state agency mandates a new program or higher

level of service on any local government the state shall provide a subvention of

funds to reimburse such local government for the costs of such programs or

increased level of service...

The purpose of article XIII B section 6 is to preclude the state from shifting financial

responsibility for carrying out governmental functions to local agencies which are ill equipped

to assume increased financial responsibilities because of the taxing and spending limitations that

92
See Exhibit B LA Regional Board Comments at p. 28.

93
Exhibit B LA Regional Board Comments at p.

29.

94
Exhibit B LA Regional Board Comments at pp. 30-31 citing to Exhibit A Test Claim at p.

26.

95
Exhibit B LA Regional Board Comments at p. 31 citing Connell v. Superior Court 1997 59

Ca1.App.4th 382 at pp. 401-402.

96
Exhibit B LA Regional Board Comments at p. 31.

97
Exhibit C Department of Finance Comments at pp. 1-2.
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articles XIII A and XIII B impose.98 Thus the subvention requirement of section 6 is directed

to state-mandated increases in the services provided by local government ...9 Reimbursement

under article XIII B section 6 is required when the following elements are met

1. A state statute or executive order requires or mandates local agencies or

school districts to perform an activity.
100

2. The mandated activity either

a. Carries out the governmental function of providing a service to the

public or

b. Imposes unique requirements on local agencies or school districts and

does not apply generally to all residents and entities in the state.
ioi

3. The mandated activity is new when compared with the legal requirements in

effect immediately before the enactment of the test claim statute or executive

order and it increases the level of service provided to the public.
102

4. The mandated activity results in the local agency or school district incurring

increased costs within the meaning of section 17514. Increased costs

however are not reimbursable if an exception identified in Government Code

section 17556 applies to the activity.
103

The determination of whether a statute or executive order imposes a reimbursable state-mandated

program is a question of law.104 The Commission is vested with exclusive authority to

adjudicate disputes over the existence of state-mandated programs within the meaning of article

XIII B section 6.
ios

In making its decisions the Commission must strictly construe article XIII

B section 6 and not apply it as an equitable remedy to cure the perceived unfairness resulting

from political decisions on funding priorities.
106

98
County of San Diego v. State of California 1997 15 Ca1.4th 68 81.

99

County ofLos Angeles v. State of California County of Los Angeles I 1987 43 Ca1.3 d 46
56.

100 San Diego Unified School Dist. v. Commission on State Mandates San Diego Unified School

Dist. 2004 33 Ca1.4th 859 874.

101
Id. at 874-875 reaffirming the test set out in County ofLos Angeles supra 43 Cal.3d 46 56.

102
San Diego Unified School Dist. supra 33 Ca1.4th 859 874-875 878 Lucia Mar Unified

School District v. Honig 1988 44 Cal.3d 830 835.

103
County ofFresno v. State of California 1991 53 Cal.3d 482 487 County of Sonoma v.

Commission on State Mandates Cal. Ct. App. 1 st Dist. 2000 84 Ca1.App.4th 1265 1284

Government Code sections 17514 and 17556.

104
County of San Diego supra 15 Ca1.4th 68 109.

105
Kinlaw v. State of California 1991 53 Cal.3d 482 487.

106

County of Sonoma supra 84 Ca1.App.4th 1265 1280 citing City of San Jose supra.
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A. Threshold Issues the Santa Clarita Valley Sanitation District is an Eligible

Claimant Before the Commission Resolution R4-2008-012 is an Executive Order

within the Meaning of Article XIII B Section 6 and the Test Claim is Timely Filed.

1. The Santa Clarita Valley Sanitation District is an Eligible Claimant before the

Commission

Article XIII B section 6 requires reimbursement for increased costs mandated by the state.

Costs mandated by the state is defined to mean any increased costs which a local agency or

school district is required to incur. . as a result of any statute. . or any executive order

implementing any statute .. which mandates a new program or higher level of service of an

existing program.
107 Local agency in turn is defined to include any city county special

district authority or other political subdivision of the state.
108

However not every local agency as defined is an eligible claimant before the Commission.

In addition to an entity fitting the description above the entity must also be subject to the tax and

spend limitations of articles XIII A and XIII B. The California Supreme Court in County of

Fresno v. State of California109 explained the constitutional subvention requirement as follows

Section 6 was included in article XIII B in recognition that article XIII A of the

Constitution severely restricted the taxing powers of local

governments... Specifically it was designed to protect the tax revenues of local

governments from state mandates that would require expenditure of such

revenues. Thus although its language broadly declares that the state shall

provide a subvention of funds to reimburse .. local government for the costs of a

state-mandated new program or higher level of service read in its textual and

historical context section 6 of article XIII B requires subvention only when the

costs in question can be recovered solely from tax revenues.
110

Accordingly in Redevelopment Agency of San Mar cos v. Commission on Sta te Manda tes
I I I

the

Fourth District Court of Appeal concluded that redevelopment agencies were not eligible to

claim reimbursement because their funding came primarily from tax increment financing which

the court determined due to a valid statutory exemption was not subject to the taxing and

spending limitations of articles XIII A and XIII B
Because of the nature of the financing they receive tax increment financing

redevelopment agencies are not subject to this type of appropriations limitations

or spending caps they do not expend any proceeds of taxes. Nor do they raise

through tax increment financing general revenues for the local entity. The

107 Government Code section 17514 Stats. 1984 ch. 1459.

108
Government Code section 17518 Stats. 1984 ch. 1459.

109
County ofFresno supra 53 Cal.3d 482.

iio
Id at p. 487. Emphasis in original.

Cal. Ct. App. 4th Dist. 1997 55 Ca1.App.4th 976
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purpose for which state subvention of funds was created to protect local agencies

from having the state transfer its cost of government from itself to the local level

is therefore not brought into play when redevelopment agencies are required to

allocate their tax increment financing in a particular manner...
112

Therefore a local agency that does not collect and expend proceeds of taxes is not an eligible

claimant before the Commission.113

Here the District receives at least some amount of its funding from local taxes and is subject to

an appropriations limit for at least a portion of its revenues and is therefore an eligible claimant.

The State Controllers Special Districts Annual Report for 2010-2011 indicates that the Santa

Clarita Valley Sanitation District was subject to an appropriations limit for approximatelyone-thirdof its total revenue nearly $11 million and made total appropriations subject to the

appropriations limit in the amount of $5778450.
114

Based on the foregoing the Commission

finds that the Santa Clarita Valley Sanitation District is an eligible claimant before the

Commission.

2. The Regional Water Boards Order is an Executive Order within the Meaning of

Article XIII B Section 6.

Article XIII B section 6 provides that whenever the Legislature or any state agency mandates

a new program or higher level of service on any local government the state shall provide a

subvention of funds to reimburse such local government for the costs of such programs or

increased level of service... Government Code section 17514 provides that costs mandated by

the state includes any increased costs which a local agency or school district is required to

incur. . as a result of. . any executive order implementing any statute. . which mandates a new

program or higher level of service of an existing program... Government Code section 17516

defines an executive order to mean any order plan requirement rule or regulation issued

by.. any agency department board or commission of state government.iis

Because Resolution R4-2008-012 is an order of a state board the Commission finds that

Resolution R4-2008-012 is an executive order within the meaning of article XIII B section 6.

3. The Test Claim was Timely Filed

Section 17551 provides that 1ocal agency and school district claims shall be filed not later than

12 months following the effective date of a statute or executive order or within 12 months of

incurring increased costs as a result of a statute or executive order whichever is later.
116

112

RedevelopmentAgency of SanMarcos supra 55 Ca1.App.4th at p. 986 internal citations

omitted.

113
Ibid. See also County ofFresno supra 1991 53 Cal.3d 482 at p. 487 Read in its

textual and historical context section 6 of article XIII B requires subvention only when the costs

in question can be recovered solely from tax revenues..

114
Exhibit X 2010-2011 Special Districts Annual Report Excerpts 1 and 2.

iis
Government Code section 17516 as amended by Stats. 2010 ch. 288 SB 1169.

116
Government Code section 17551 Stats. 2007 ch. 329 AB 1222.
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Section 1183 of the Commissions regulations states that within 12 months for purposes of

test claim filing means by June 30 of the fiscal year following the fiscal year in which

increased costs were first incurred by the claimant.
117

Finance has raised the statute of limitations found in section 17551 arguing that the test claim

was filed on March 30 2011 while the Resolution had an effective date of December 11 2008.

Finance further argues that the District asserts that eligible costs under the claim include those

for the entire fiscal year 2009-10. Finance concludes that if no allegedly state-mandated

costs were incurred until fiscal year 2009-2010 all claimed costs for that fiscal year would have

had to be incurred after March 30 2010 to not be time barred.iis

Finances first point that the effective date of the Resolution would place this test claim beyond

the time bar has some merit. An effective date of December 11 2008 would require that a valid

test claim be filed by June 30 2010. However because TMDLs and waste load allocations must

be approved by the SWRCB OAL 119 and the Administrator of the EPA120 there is an open

question for purposes of applying section 17551 whether the Resolution at issue is effective

on the date it was approved by the
Reýuional

Board or on the date that it is approved by the

Administrator here April 6 2010. i2Fortunately that issue need not be resolved by the

Commission at this time because the Government Code states that a test claim shall be filed not

later than 12 months following the effective date of the test claim statute or executive order or

not later than 12 monthsfollowing the first costs incurred. Section 17551 allows a claimant to

take advantage of whichever is later and here the District has declared that it first incurred

costs in fiscal year 2009-2010.
122

There is no evidence in the record to rebut the Districts

declaration.

The Government Code allows for a claim to be filed 12 months after the date costs were first

incurred the filing date does not necessarily turn on the effective date of the statute or executive

order. And section 1183 as cited above states that within 12 months means the end of the

fiscal year following the fiscal year in which costs were incurred.
123

Therefore if the filing date

of this test claim is based on first incurring costs during fiscal year 2009-20 10 a claimant would

need to file by June 30 2011.

Based on the foregoing the Commission finds that this test claim was timely filed.

117 Code of Regulations title 2 section 1183 Register 2008 No. 17.

118
Exhibit C Department of Finance Comments at p. 2. See also Exhibit A Test Claim at p.

17 Exhibit D Rebuttal Comments at
p.

13.

119
Exhibit B LA Regional Board Comments at p. 8 citing Water Code 13245 13246

Government Code 11353. See also Exhibit A Test Claim at p.
6.

120
Exhibit B LA Regional Board Comments at p. 8 citing 33 U.S.C. 1313c3 40 C.F.R.

131.20c. See also Exhibit A Test Claim at
p.

6.

121
Exhibit A Test Claim at p. 11 Exhibit B LA Regional Board Comments at p. 17.

122
Exhibit A Test Claim at pp. 544-554 declaration of Stephen Maguin Chief Engineer of

SCVSD. See also Exhibit A at p. 3 certification of claim by Stephen Maguin.

123
Code of Regulations title 2 section 1183 Register 2008 No. 17.
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B. The Regional Water Boards Resolution and Order does not Mandate a New

Program or Higher Level of Service within the Meaning of Article XIII B Section 6.

The District states that Regional Board Resolution No. R4-2008-012 requires 1 compliance with

specific waste load allocations that will also be incorporated into the Saugus and Valencia WRPs
NPDES permits and 2 specific implementation tasks necessary for compliance. The

Implementation Tasks along with the final waste load allocations are the subject of this test

claim.
14

Attachment B to Resolution R4-2008-012 outlines the conditional site-specific objectives for

Reaches 4B 5 and 6 and conditional waste load allocations for the water discharged from the

Valencia and Saugus WRPs to Reaches 4B 5 and 6. The WLAs for the Districts WRP facilities are

based on and numerically identical to the SSOs for the respective reaches 117 mg/L chloride for

Reach 4B and the discharge into Reach 4B 150 mg/L chloride for Reaches 5 and 6 and for the

discharge into Reaches 5 and 6.
125

All other point sources are assigned WLAs equal to 100

mg1L.126 Attachment B also provides for the operation of reverse osmosis treatment at the Valencia

WRP the provision of supplemental water to Reach 4B when chloride concentrations exceed 117

mg/L and the design and construction of advanced treatment facilities.127 In addition Attachment B
outlines the following implementation tasks

4. The SCTlSD will convene a technical advisory committee or committees

TACs in cooperation witlz the Regional Board to review literature develop a

methodology for assessment and provide recommendations with detailed

timelines and task descriptions to support any needed changes to the time

schedule for evaluation of appropriate chloride threslzold for Task 6...

5. Groundwater%Surface Water Interaction Model The SCVSD will solicit

proposals collect data develop a model in cooperation witlz the Regional Board
obtain peer review and report results. The inzpact of source waters and reclaimed

water plans on achieving the water quality objective and protecting beneficial

uses including impacts on underlyinggroundwater quality will also be assessed

and specific recommendations for management developed for Regional Board
consideration. The purpose of the modeling and sampling effort is to determine

the interaction between surface water and groundwater as it may affect the

loading of chloride fiom groundwater and its linkage to surface water quality.

6. Evaluation ofAppropriate Chloride Threshold for the Protection of Sensitive

Agricultural Supply Use and Endangered Species Protection The SCVSD will

prepare and submit a report on endangeNed species protection thresholds. The

SCVSD will also prepare and submit a report presenting the results of the

evaluation of chloride thresholds for salt sensitive agricultural uses which shall

consider the impact of drought and low rainfall conditions and the associated

124
Exhibit A Test Claim at p. 13.

125
Exhibit A Test Claim at pp. 46-53.

126
Exhibit A Test Claim at p. 52.

127
Exhibit A Test Claim at pp. 50-52 58 63.
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increase in imported watet concentrations on downstreanz crops utilizing the

result of 7ask 5.

7. Develop SSO for Chloride for Sensitive Agriculture The SCVSD will solicit

proposals and develop technical analyses upon which the Regional Board may
base a Basin Plan amendment.

8. Develop Anti-Iegradation Analysisfor Revision of Chloride Objective by SSO
The SCVSD will solicit proposals and develop draft anti-degradation analysis for

Regional Board consideration.

9. Develop apre planning report on conceptual compliance measures to meet

different hypotheticalfinal conditional wasteload allocations. The SCLSD shall

solicit proposals and develop and submit a report to the Regional Board that

identifies potential chloride control measures and costs based on different

hypothetical scenarios for chloride SSOs andfinal conditional wasteload

allocations.

ýý...

17. aImplementation of Compliance Measures Complete Environmental Impact

Report The SCVSD shall complete a Wastewater Facilities Plan and

Programmatic Environmental Impact Report forfacilities to comply with final

effZuent pernzit limits fot chloride.

..
20. The interim WLAs for chloride shall remain in effect for no more than 10

years after the effective date of the TMDL. Conditional SSO for chloride in the

lISCR shall be achieved. Final conditional WLAs for chloride in Reaches 4B 5
and 6 shall apply by May 5 2015. The Regional Board may consider extending

the completion date of this task as necessary to account for events beyond the

control of the SCVSD. 128

The District alleges the following costs mandated by Resolution R4-2008-012

Summary of the Implementation Tasks Completed to Date

TMDL Study/Task Cost

TMDL Collaborative Process Facilitation Services Task 4 $0.8 million

Ground Water Surface Water Interaction Model Task 5 $3.1 million

Agricultural Chloride Threshold Study Task 6 $0.7 million

Threatened and Endangered Species Study Task 6 $0.1 million

Site Specific Objectives and Anti-Degradation Study Task 7 8 $0.3 million

Chloride Compliance Cost Study Task 9 $0.5 million

Facilities Plan EIR Task 17a $1.1 million

Total TMDL Study Costs to Date $6.6 million

128
Exhibit A Test Claim at pp. 59-63.

36

Upper Santa Clara River Chloride Requirements 10-TC-09
Draft Staff Analysis and

Proposed Statement of Decision

2051



As previously indicated the District has implemented a comprehensive chloride source reduction

program within the sewer service area designed to reduce chloride levels in the WRP discharges

in order to comply with final WLAs for chloride. See Exh. 19. Specifically the District

implemented an innovative automatic water softener public outreach and rebate program in

compliance with Senate Bi11475 to remove automatic water softeners which contribute

significant amounts of chloride to the WRP discharges. The total cost of the program for removal

of automatic water softeners not including the cost of the Districts staff time is approximately

$4.8 million.129

The District goes on to state that compliance with the conditional SSOs and WLAs will require

implementation of ultra-violet light disinfection at both WRPs construction of advanced

treatment facilities such as microfiltration-reverse osmosis and brine disposal for desalination

salt management facilities such as extraction wells and water supply conveyance pipelines

supplemental water and alternative water supplies for the protection of beneficial uses.130 These

activities and costs are described as the AWRM. The Districts present estimate of the cost to

comply with the TIVIDLs conditional SSOs and WLAs is $250 million.131

The District estimates its costs to implement the AWRM program as follows

AWRM Project Element Estimated Capital Cost

Facilities Plan Environmental Impact Report EIR $2.5 million

Advanced Treatment MF RO $30.0 million

Brine Disposal Deep Well Injection DWI $53 million

Ventura Salt Export Facilities

a MF/RO Conveyance Pipeline from Valencia WRP $46.5 million

b GW Extraction Wells in Ventura County $5.5 million

c Blend Water Pipeline from Wells to River $52.3 million

Supplemental Water from local pumped groundwater $30.0 million

Supplemental Water conveyance $12.0 million

UV Disinfection Facilities at Saugus Valencia WRP $16.5 million

Removal of Automatic Water Softeners $2.4 million

Total Estimated Capital Cost $250.7 million132

Thus the District has alleged the above activities required by the 2008 Resolution totaling

approximately $257 million in alleged increased costs. The analysis below addresses whether

the activities alleged in the Implementation Tasks and the AWRM program constitute a new

program or higher level of service.

129
Exhibit A Test Claim at pp. 13-16.

130
Exhibit A Test Claim at pp. 11-12.

131
Id at p. 12.

132
Exhibit A Test Claim at

p.
16
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1. Some of the Implementation Tasks described in the Resolution are not new.

Resolution R4-2008-012 constitutes a revision to the existing chloride TMDL for the Upper

Santa Clara River and therefore many of the implementation tasks included in the resolution

may have already been completed or at minimum were included in earlier versions of the

TMDL that continued to be required when the 2008 Resolution was adopted and which have not

been pled in this test claim and are therefore not new with respect to prior law. Activities that

are not new as compared with an earlier order or resolution in effect at the time the 2008

Resolution was adopted do not constitute a new program or higher level of service and thus are

not reimbursable in the context of the current test claim.133

Implementation Tasks 4 5 6 7 8 and 9 quoted above from Resolution R4-2008-012 are found

in nearly identical language in Resolution 04-004134 and again in Resolution R4-2006-016. 135

Additionally Implementation Tasks 4-9 are listed in the revised TMDL as having completion

dates prior to the adoption and approval of the 2008 Resolution.136 Moreover these tasks appear

to have indeed been completed prior to the adoption of Resolution R4-2008-012 the Resolution

states that the Santa Clarita Valley Sanitation District SCVSD has completed all of the

necessary special studies required by the Chloride TMDL TMDL Task Nos 3 4 5 6 7 8 9
lOb and lOc. The Resolution further states that the completion of these TMDL special

studies. . has led to the development of an alternative TMDL implementation plan that addressed

chloride impairment of surface waters and degradation of groundwater.
137

Based on the plain language of the Resolution itself these Implementation Tasks were completed

prior to the adoption of the Resolution. It appears that the tasks were repeated in the revised

TMDL adopted December 11 2008 but activities that were completed and the costs thereby

incurred prior to July 1 2009 are outside the period of eligibility for this test claim.13s

Moreover activities that were required by a prior version of the TMDL are not new. Therefore

all costs and activities alleged for Implementation Tasks 4 5 6 7 8 and 9 do not result in a

state-mandated new program or higher level of service and are denied.

Implementation Task 17a Implementation of Compliance Measures Complete Environmental

Impact Report... is found in Resolution R4-2006-016.139
140

The claimant alleges $613530 for

133 LuciaMar Unified School District supra 1988 44 Cal.3d 830 at p. 835.

134
See Exhibit B LA Regional Board Comments at

p.
537 and following.

135
Exhibit B LA Regional Board Comments at pp. 564-565.

136

E.g. Task 4 Convening a technical advisory committee to conduct literature review and

develop methodology for assessment Completion Date 05/04/2006 Task 5
Groundwater/Surface Water Interaction Model Completion Date 11/20/2007.

137
Exhibit A Test Claim at p. 36.

138
Government Code section 17557e A test claim shall be submitted on or before June 30

following a fiscal year in order to establish eligibility for reimbursement for that fiscal year.
This test claim was submitted on March 30 2011 establishing eligibility for reimbursement

beginning July 1 2009.

139
Exhibit B LA Regional Board Comments at

p.
566.
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Facilities Plan EIR - Task 17 and $774890 for Consultants TMDL Task 17 incurred in

fiscal year 2009-2010. However the activities of implementing compliance measures and to

completing an EIR are not new with respect to prior law and the resolution which first required

these activities was not pled in this test claim. Therefore these implementation tasks are not new
and do not impose a new program or higher level of service.

Finally the default TMDL including WLAs of 100 mg/L for the Saugus and Valencia WRPs
which takes effect if the District cannot comply with the AWRM program is not a new

requirement. The Regional Board adopted a TMDL for Reaches 5 and 6 of the Santa Clara River

in 2002 which required the Districts to reduce the chloride levels in the Plants discharge.
141

That TMDL was revised in 2004 and 2006 but the numerical limits were not altered. The

TMDL in effect prior to the 2008 Resolution has a numeric target of 100 mg/L measured

instantaneously and expressed as a chloride concentration required to attain the water quality

objective and protect agricultural supply beneficial use.
142

In addition the TMDL includes

waste load allocations WLAs of 100 mg/L for Valencia WRP and 100 mg/L for Saugus

WRP 143
The numerical limits adopted in 2002 which the parties acknowledge will control if

the AWRM program is not fully and continuously implemented have not changed and are

therefore not new irrespective of whatever costs might be incurred to implement them.

Based on the foregoing Implementation Tasks 4 5 6 7 8 9 and 17a are not new with respect

to prior law. In addition the waste load allocations are not new with respect to prior law.

Therefore the Commission finds that none of these provisions constitutes a state-mandated new

program or higher level of service.

2. Accelerating the implementation period of the final waste load allocations under

Implementation Task 20 is not a new program or higher level of service resulting

in increased costs mandated by the state.

Implementation Task 20 shortens the applicable period of the interim WLAs thus accelerating

the implementation of the final WLAs for the Saugus and Valencia WRPs from 11 years to 10

years commencing with the effective date of the 2002 TMDL.144 The interim WLAs are

designed to accommodate the time needed for the WRPs to implement desalination and other

chloride reduction improvements. For the Saugus WRP the interim WLA is described as the

sum of State Water Project treated water supply concentration plus 114 mg/L as a twelve month

rolling average but not to exceed 230 mg/L. For the Valencia WRP the interim WLA is

described as the sum of State Water Project treated water supply concentration plus 134 mg/L
as a twelve month rolling average but not to exceed 230 mg/L.145 These interim WLAs were

140
Exhibit X SCVSD Draft EIR at p. 8 stating that Resolution R4-2006-016 was approved by

U.S. EPA on June 12 2008..

141
Exhibit A Test Claim at p. 175.

142
Exhibit A Test Claim at p. 191 Attachment A to Resolution R 02-018.

143
Id at p. 192.

144
The 2002 Resolution was approved by U.S. EPA after appeal remand and revision on April

28 2005. See Exhibit A Test Claim at p. 45 Attachment B to Resolution R4-2008-012.

145
Exhibit B LA Regional Board Comments at p. 543 Resolution R4-04-004.
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originally intended to apply for two and one-half years pursuant to the 2002 TMDL adopted by
the Regional Board. That period was expanded to 13 years after appeal and remand from the

SWRCB and the revised schedule was approved by the SWRCB OAL and the Administrator of

the U.S. EPA.146 Resolution R4-2006-016 shortened the interim WLA period by two years as

follows

The interim effluent limits for chloride shall remain in effect for no more than 11

years after the effective date of the TMDL. Water Quality Objective for chloride

in the Upper Santa Clara River shall be achieved. The Regional Board may
consider extending the completion date of this task as necessary to account for

events beyond the control of the District.147

Resolution R4-2008-012 shortened the implementation schedule again providing that the interim

WLAs shall remain in effect for no more than 10 years after the effective date of the T1VIDL.
148

There is no new program inherent in shortening the time frame for the interim WLAs. The

requirements of the interim WLAs remain the same only the schedule is accelerated and the

final WLAs attach one year sooner. It may be argued that it costs more to implement the final

WLAs one year sooner but this change does not of itself constitute a new program or higher

level of service.

The court of appeal in Long Beach Unified School District declared that a mere increase in the

cost of providing a service which is the result of a requirement mandated by the state is not

tantamount to a higher level of service.
149

The Supreme Court has also spoken on the

requirement of a new program in terms often repeated in later decisions We recognize that as

its made indisputably clear from the language of the constitutional provision local entities are

not entitled to reimbursement for all increased costs mandated by state law but only those costs

resulting from a new program or an increased level of service imposed upon them by the

state.
iso

Accordingly in City of San Jose v. State of California
isi

the court held that

withdrawal of funds to reimburse for a program was not anew program under section 6 152

and that there is no basis for applying section 6 as an equitable remedy to cure the perceived

146
Exhibit B LA Regional Board Comments at pp. 533 Resolution R4-03-008 605

Resolution R4-2008-012.

147
Exhibit A Test Claim at

p. 228 Exhibit B LA Regional Board Comments at
p.

566

emphasis added.

148
Exhibit B LA Regional Board Comments at pp. 623-624.

149
LongBeach Unified School District v. State of California 1990 225 Ca1.App.3d 155 at p.

173 citing County ofLosAngeles supra 43 Cal.3d at pp. 54-56 emphasis added.

iso LuciaMar Unified School District v. Honig 1988 44 Cal.3d 830 at p. 835 emphasis

added.

151

1996 45 Ca1.App.4th 1802 at pp. 1811-1813

152

City of San Jose supra 45 Ca1.App.4th at
p.

1817.
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unfairness resulting from political decisions on funding priorities.
153

Finally not only is an

increase in costs not tantamount to a higher level of service there is no evidence in the record of

the incremental cost increase which might be alleged based on accelerating the implementation

of the final WLAs by one year.

Based on the foregoing Implementation Task 20 does not impose any new state mandated

activities and does not result in a new program or higher level of service.

3. The Alternative Water Resources Mana egment program is not a new pro rgam or

higher level of service.

The California Supreme Court in County ofLos Angeles 1154 addressed the phrase new
program or higher level of service as follows

Looking at the language of section 6 then it seems clear that by itself the term

higher level of service is meaningless. It must be read in conjunction with the

predecessor phrase new program to give it meaning. . We conclude that the

drafters and the electorate had in mind the commonly understood meanings of the

term - programs that carry out the governmental function of providing services to

the public or laws which to implement a state policy impose unique

requirements on local governments and do not apply generally to all residents and

entities in the state.
iss

Thus the Supreme Court articulated a multi-faceted test for new program or higher level of

service reimbursement requires 1 a new task or activity 2 which constitutes an increase in

service as compared to prior law 3 and which either provides a service to the public or

imposes requirements uniquely upon government rather than upon all persons and entities

equally.

The Regional Board has argued that the Resolution cannot impose a new program or higher level

of service because water quality objectives and TMDLs apply to a water body as a whole and all

dischargers are subject to them both public agencies and private industry alike. The

Commission need not address this argument since the AWRM program is an optional alternative

to complying with prior law which claimant may choose to reject. Moreover the requirements

of the AWRM are less stringent and provide a lower level of service when compared to the law

in effect immediately prior to the adoption of R4-2008-012. Therefore the Commission finds

that the AWRM does not impose a state mandated new program or higher level of service.

The Regional Board argues that Resolution issue R4-2008-12 cannot impose a new program or

higher level of service because it amended the Basin Plan to among other things adoptsite-specific
objectives for chloride in the Santa Clara River that are less stringent than the generally

applicable water quality objectives that apply to other major dischargers to the Santa Clara

153
45 Ca1.App.4th at p. 1813 citing County ofLos Angeles v. Commission on State Mandates

supra 1995 32 Ca1.App.4th 805 at p. 817.

154

1987 43 Cal.3d 46 at p. 56.

iss
Ibid.
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River...156 The LA Regional Board argues thus if anything the 2008 Resolution imposes a

Zower level of service in order to make it less expensive for the Claimant to implement the

TMDL.157 The Commission agrees.

The first water quality objectives for the Santa Clara River were established in 1975 in which

chloride objectives were set at 90 mg/L for Reach 5 and 80 mg/L for Reach 6.158 In 1978 the

LA Regional Board modified the chloride objectives to 100 mg/L for both Reaches 5 and 6. In

2002 the 100 mg/L objective was incorporated into a TMDL pursuant to the impairment listing

under section 303d of the Clean Water Act of certain reaches of the Santa Clara River and the

threat to salt-sensitive agriculture uses both within Reaches 5 and 6 and downstream.159 Aside

from variances and temporary relaxation of the objectives due to drought conditions in the

1990s the 100 mg/L obj ective has remained the underlying standard from 1978 to the present.160

Resolution R4-2008-012 plainly states that the TMDL then in effect is being amended

conditionally to include the elements of the AWRM.16i Therefore the underlying water quality

objectives and TMDL in effect are outside the subvention requirement because any activities or

requirements to meet the 100 mg/L objectives or the TMDL are not new and are not pled in

this test claim.

Both the District and the Regional Board agree that the AWRM contains relaxed requirements

as compared with the prior water quality objectives. The District describes the Resolution as

follows

The December 11 2008 amendment to the Basin Plan also modified the chloride

requirements. This amendment included the enactment of relaxed site specific

objectives SSOs for chloride in the Santa Clara River conditioned upon the

completion of activities set forth in the revised TMDL that contained new final

WLAs and a detailed implementation plan.162

The LA Regional Board states

In addition the 2008 Resolution reduces the compliance costs the Claimant would

otherwise incur. As detailed above the 2008 Resolution was specifically adopted

to incorporate relaxed site-specific objectives into the Basin Plan in order to

implement the Claimants proposed AWRM program.163

156
Exhibit B LA Regional Board Comments at p.

2 emphasis in original.

157
Exhibit B LA Regional Board Comments at p. 26 emphasis in original.

158
Exhibit A Test Claim at p. 7 Exhibit B LA Regional Board Comments at p.

9

159
Exhibit A Test Claim at pp. 9-10 Exhibit B LA Regional Board Comments at pp. 10-11.

160
Exhibit A Test Claim at pp. 7-11 Exhibit B LA Regional Board Comments at pp. 9-11.

161
Exhibit A Test Claim at p. 36. See also Exhibit B LA Regional Board Comments at p. 705

transcript of December 11 2008 hearing.

162
Exhibit A Test Claim at p. 11 emphasis added.

163
Exhibit B LA Regional Board Comments at

p.
29.
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In addition implementation actions to attain the prior TMDL would require advanced

treatment - that is reverse osmosis - of the full effluent from the Saugus and Valencia plants

with discharge into the ocean through a 43-mile brine line.
164

Under the AWRM reverse

osmosis desalination is only required at the Valencia WRP and the waste is permitted to be

disposed of through deep well inj
ection.165 The District estimates that implementing the

advanced treatment upgrades at only one of the two facilities along with other tasks will cost

only approximately $250 million as opposed to $500 million under the prior TMDL.166

There is nothing in the AWRM that imposes a higher level of service on this claimant.

Resolution R4-2008-012 calls for the implementation of less-stringent requirements than under

prior law which the District has acknowledged will be less-expensive to implement. In addition

those requirements are conditional and the default requirements should the AWRM not

continue to be fully implemented are not new.

Based on the foregoing the Commission finds that the AWRM program is not a new program or

higher level of service and the costs and activities thereunder are denied.

C. Even if the Resolution Imposed a State-Mandated New Program or Higher Level of

Service it Would not Impose Costs Mandated by the State Under Section 17556d
Because the Claimant Has Sufficient Fee Authority as a Sanitation District to

Cover the Costs of the Program.

Government Code section 17556d provides that the Commissionshall not find costs mandated

by the state as defined in Section 17514 if the Commission finds that the local agency or

school district has the authority to levy service charges fees or assessments sufficient to pay for

the mandated program or increased level of service. The California Supreme Court upheld the

constitutionality of Government Code section 17556 subdivision d in County ofFresno v.

State of California.
167 The court in holding that the term costs in article XIII B section 6

excludes expenses recoverable from sources other than taxes stated

Section 6 was included in article XIII B in recognition that article XIII A of the

Constitution severely restricted the taxing powers of local governments. See
County of Los Angeles I supra 43 Cal.3d at p. 61. The provision was intended to

preclude the state from shifting financial responsibility for carrying out

governmental functions onto local entities that were ill equipped to handle the

task. Ibid. see LuciaMar Unified School Dist. v. Honig 1988 44 Cal.3d 830
836 fn. 6 244 Ca1.Rptr. 677 750 P.2d 318. Specifically it was designed to

protect the tax revenues of local governments from state mandates that would

require expenditure of such revenues. Thus although its language broadly

declares that the state shall provide a subvention of funds to reimburse .. local

164
Exhibit B LA Regional Board Comments at p. 719 transcript of December 11 2008

meeting emphasis added. See also Exhibit A Test Claim at
p.

10 TMDL estimated to cost

$500 million.

165
Exhibit A Test Claim at p. 12 Exhibit B LA Regional Board Comments at p.

778-779.

166
Exhibit A Test Claim at pp. 10 12.

167

County ofFresno v. State of California supra 53 Cal.3d 482.
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government for the costs of a state-mandated new program or higher level of

service read in its textual and historical context section 6 of article XIII B

requires subvention only when the costs in question can be recovered solelyfrom

tax revenues.
168

Accordingly in Connell v. Superior Court of Sacramento County169 the Santa Margarita Water

District among others was denied reimbursement on the basis of its authority to impose fees on

water users. The water districts submitted evidence that rates necessary to cover the increased

costs of pollution control regulations would render the reclaimed water unmarketable and

would encourage users to switch to potable water. 170 The court concluded that the question

is whether the Districts have authority i.e. the right or power to levy fees sufficient to cover the

costs. Water Code section 35470 authorized the levy of fees to correspond to the cost and

value of the service and to defray the ordinary operation or maintenance expenses of the

district and for any other lawful district purpose.
171

The court held that the Districts had not

demonstrated that anything in Water Code section 354701imits the authority of the Districts to

levy fees sufficient to cover their costs and that therefore the economic evidence presented

by SMWD to the Board of Control was irrelevant and injected improper factual questions into

the inquiry.
172

Likewise in Clovis Unified School District v. Chiang the court found that the Controllers office

was not acting in excess of its authority in reducing reimbursement claims to the full extent of

the districts authority to impose fees even if there existed practical impediments to collecting

the fees. In making its decision the court noted that the concept underlying the state mandates

process that Government Code sections 17514 and 17556d embody is that to the extent a

local agency or school district has the authority to charge for the mandated program or

increased level of service that charge cannot be recovered as a state-mandated cost.
173 The

court further noted that this basic principle flows from common sense as well. As the

Controller succinctly puts it Claimants can choose not to require these fees but not at the

states expense.
174

Here Health and Safety Code section 5471 permits a sanitation district by ordinance approved

by a two-thirds vote of the members of the legislative body thereof to prescribe revise and

collect fees tolls rates rentals or territorial limits in connection with its water sanitation storm

drainage or sewerage system.
175

This section provides authority within the meaning of

168

Id at
p.

487.

169
Cal. Ct. App. 3d Dist. 1997 59 Ca1.App.4th 382

170
Id at p. 399.

11
Ibid.

172
Connell supra 1997 59 Ca1.App.4th at p. 401.

173
Clovis Unified School Dist. v. Chiang 2010 188 Ca1.App.4th 794 at p.

812.

174
Ibid.

175
Health and Safety Code section 5471a Stats. 2007 ch. 27 SB 444.

44

Upper Santa Clara River Chloride Requirements 10-TC-09
Draft Staff Analysis and

Proposed Statement of Decision

2059



section 17556d based on the plain language of both Health and Safety Code section 5471 and

Government Code section 17556.

Proposition 218 adopted by the voters in 1996 also known as the Right to Vote on Taxes Act
declared its purpose to protect taxpayers by limiting the methods by which local governments

exact revenue from taxpayers without their consent. Proposition 218 added articles XIII C and

XIII D to the Constitution176 article XIII D section 61ays out the procedures and requirements

for new or existing increased fees and charges

a Procedures for New or Increased Fees and Charges. An agency shall follow

the procedures pursuant to this section in imposing or increasing any fee or charge

as defined pursuant to this article including but not limited to the following

1 The parcels upon which a fee or charge is proposed for imposition shall be

identified. The amount of the fee or charge proposed to be imposed upon each

parcel shall be calculated. The agency shall provide written notice by mail of the

proposed fee or charge to the record owner of each identified parcel upon which

the fee or charge is proposed for imposition the amount of the fee or charge

proposed to be imposed upon each the basis upon which the amount of the

proposed fee or charge was calculated the reason for the fee or charge together

with the date time and location of a public hearing on the proposed fee or charge.

2 The agency shall conduct a public hearing upon the proposed fee or charge not

less than 45 days after mailing the notice of the proposed fee or charge to the

record owners of each identified parcel upon which the fee or charge is proposed

for imposition. At the public hearing the agency shall consider all protests

against the proposed fee or charge. If written protests against the proposedfee or

charge are presented by a majority of owners of the identified parcels the agency
shall not impose the fee or charge.

b Requirements for Existing New or Increased Fees and Charges. A fee or

charge shall not be extended imposed or increased by any agency unless it meets

all of the following requirements

1 Revenues derived from the fee or charge shall not exceed the funds required to

provide the property related service.

2 Revenues derived from the fee or charge shall not be used for any purpose

other than that for which the fee or charge was imposed.

3 The amount of a fee or charge imposed upon any parcel or person as an

incident of property ownership shall not exceed the proportional cost of the

service attributable to the parcel.

4 No fee or charge may be imposed for a service unless that service is actually

used by or immediately available to the owner of the property in question. Fees

or charges based on potential or future use of a service are not permitted. Standby

charges whether characterized as charges or assessments shall be classified as

176
Exhibit X Text of Proposition 218.
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assessments and shall not be imposed without compliance with Section 4.

5 No fee or charge may be imposed for general governmental services

including but not limited to police fire ambulance or library services where the

service is available to the public at large in substantially the same manner as it is

to property owners. Reliance by an agency on any parcel map including but not

limited to an assessors parcel map may be considered a significant factor in

determining whether a fee or charge is imposed as an incident of property

ownership for purposes of this article. In any legal action contesting the validity

of a fee or charge the burden shall be on the agency to demonstrate compliance

with this article.

c Voter Approval for New or Increased Fees and Charges. Except for fees or

charges for sewer water and refuse collection services no property related fee or

charge shall be imposed or increased unless and until that fee or charge is

submitted and approved by a majority vote of the property owners of the property

subject to the fee or charge or at the option of the agency by a two-thirds vote of

the electorate residing in the affected area. The election shall be conducted not

less than 45 days after the public hearing. An agency may adopt procedures

similarto those for increases in assessments in the conduct of elections under this

subdivision..

Section 6 thus provides that an agency seeking to impose or increase fees must identify the

parcels and the amount proposed and must provide written notice by mail to the record owners

of the identified parcels including notice of a public hearing at which the agency is required to

consider all protests. Written protests by a majority of owners of the affected parcels are

sufficient to defeat a fee increase. Furthermore new or increased fees are required to not

exceed the funds required to provide the property related service not be used for any purpose

other than that for which the fee or charge was imposed not exceed the proportional cost of

the service attributable to the parcel and be actually used by or immediately available to the

owner of the property in question. In addition new fees or charges may not be imposed for

general services such as police and fire protection. Finally voter approval is required except
for fees or charges for sewer water and refuse collection services.

77

The District asserts that the fee authority case law discussed above is no longer on point

because the most significant cases predate the passage of Proposition 218. The District

contends that this potential conflict is significant where a local agency is unable to obtain the

requisite approval to implement a proposed fee increase. The District asserts that it attempted

to implement the Proposition 218 process but the elected public officials could not support the

proposed rate increase in the face of fierce public opposition. The District states that in
2010 the Districts board declined to adopt the proposed rate increases based on the expectation

that any substantive rate increase would be overturned by way of referendum due to fierce

opposition from the Districts ratepayers.
178

Based on the plain language of article XIII D section 6 above voter approval is not required for

177
California Constitution article XIII D section 6 adopted November 5 1996.

178
Exhibit A Test Claim at

p.
26.
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increases to water and sewer rates.
179

Here the fee authority is that of a sanitation district and

relates to the fees charged to the users of the sewerage system voter approval is therefore not

required. All remaining limitations of article XIII D however must be satisfied e.g. parcels

must be identified and amounts proposed must be calculated fees shall not exceed the funds

required to provide service revenues may not be used for any other purpose amount of a fee

must be proportional to the cost of the service attributable to a parcel a public hearing must be

held and if written protests against the proposedfee or charge are presented by a majority of

owners of the identified parcels the agency shall not impose the fee or charge. The parties

comments identify written protests as a limitation at issue here.

The Regional Board argues that assuming that Proposition 218 does apply to Claimants

proposals for rate increases...the number of written protests necessary to preclude the Board of

Directors from passing rate increases under Proposition 218 was noticeably lacking. Section

6a2 states that if written protests against the proposed fee or charge are presented by a

majority of owners of the identified parcels the agency shall not impose the fee or charge. The

LA Regional Board argues that there are nearly 69000 parcels connected to the Districts

sewerage system and therefore at least 34449 written protests would be a majority of the

owners required to defeat a rate increase. At the May 26 2009 and July 27 2010 hearings the

District received 203 written protests and 7 732 written protests respectively.
180

The District does not dispute the number of written protests needed or the number received the

Regional Boards mathematical reasoning presumes that a1169000 parcels represent a single

voting property owner but the District fails to argue the point rather the District argues that the

Districts Board quite reasonably believed that this large rate increase would be rejected if

challenged by initiative.
181

Section 3 of Proposition 218 provides that the initiative power to

overturn a tax fee or assessment shall not be prohibited or otherwise limited and the District

maintains that an initiative to overturn the fee increase would qualify for the ballot with

approximately 6500 votes based on the estimated number of voters in the last gubernatorial

election who would be affected by the increase.
182

Therefore the District concludes that the

7732 written protests exceeded the number of signatures needed to qualify an initiative that

would overturn the rate increase.is3

But written protests are not tantamount to an initiative petition and an initiative petition is not a

successful referendum. The District acknowledges that its own board declined to adopt the

proposed rate increases based on the expectation that any substantive rate increase would be

overturned by way of referendum.
184

The Commission agrees with the Regional Board in that

179
California Constitution article XIII D section 6c adopted November 5 1996.

180
Exhibit B LA Regional Board Comments at p.

20 citing Letter from Stephen R.

Maguin...to Council members regarding responses to comments made during the public

hearing on proposed rate increases.

181
Exhibit D Rebuttal Comments at p. 11.

182
Exhibit D Rebuttal Comments at p. 11 Fn. 8. See also article XIII C section 3.

183
Exhibit D Rebuttal Comments at p. 11.

184
Exhibit A Test Claim at

p.
26.
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the Claimant cannot rely on mere speculation as to what could happen as a defense to the fee

increase exception of section 17556d.
iss

The District argues that the Commissions decision on Discharge ofStormwater Runoff07-TC-09reflects the tension between Proposition 218 and the precedent of Connell186 discussed

above because the Commission found in that earlier test claim decision that Proposition 218

limited the authority of the local government to raise the necessary fees. Connell did not address

Proposition 218 because the water districts did not allege that their authority to raise fees was

impacted by Proposition 218.187 The water districts in Connell instead urged an interpretation of

authority under section 17556d that would necessarily include economic feasibility as a test

of sufficiency and the court rejected that interpretation. Moreover the Commissions decision

in Discharge of Stormwater Runoff concluded that Proposition 218 was a barrier to raising

assessments or fees only because stormwater management charges were not water or sewer
services provided directly to users and thus exempt from the voter approval requirement of

Proposition 218. The Commission concluded that without the exemption from voter approval

under section 6c it is possible that the local agencys voters or property owners may never

adopt the proposed fee or assessment but the local agency would still be required to comply with

the state mandate.
188

Therefore the Commissions earlier decision though it would not in any event be precedential is

distinguishable on the very same ground that renders Connell significantly poignant. The

District cannot rely on the unwillingness of voters to raise fees because the fees in question fall

based on the plain language of the Constitution outside voter-approval requirement of article

XIII D section 6c. The District would have the Commission recognize political realities as a

test of the Districts authority under Health and Safety Code section 5471 to raise fees but

here as in Connell the plain language of the statute defeats the Districts position. The

District asserts that political realities...made it impossible for the District to raise fees but

ultimately the Districts board declined to adopt the proposed rate increases...
189

In the same

way that the court in Connell declined to find that an inability to market reclaimed water would

undermine the sufficiency of the districts authority to raise fees the Commission here

declines to make a finding that political opposition undermines the authority of a sanitation

district to raise fees.

Based on the foregoing the Commission finds that the District has not incurred increased costs

mandated by the state pursuant to section 17556d.

185
Exhibit B LA Regional Board Comments at p. 31.

186
1997 59 Ca1.App.4th 382.

187
Id at p. 402.

188

Discharge of Stormwater Runoff 07-TC-09 at p. 106 citing Howard Jarvis Taxpayers

Association v. City of Salinas 2002 98 Ca1.App.4th 1351 at pp. 1358-1359 concluding that

citys charges on developed parcels to fund stormwater management were property-related fees

but not covered by the exemption for water and sewer fees and thus required voter approval.

189
Exhibit A Test Claim at

p.
26 emphasis added.
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V. Conclusion

Based on the foregoing discussion and analysis the Commission denies this test claim and

concludes that Resolution No. R4-2008-012 adopted December 11 2008 by the Los Angeles

Regional Water Quality Control Board does not constitute a reimbursable state-mandated

program within the meaning of article XIII B section 6 of the California Constitution and

Government Code section 17514.
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Glossary of Frequently Used Water Quality Related Terms and Acronyms

Alternative Water Resources An alternative to meeting the prior TMDL and WLA
Management program AWRM requirements of the former basin plan. The

requirements for the AWRM were included in a

MOU entered into by the stakeholders which was

then included in the revised Upper Santa Clara River

TMDL and SSOs by Resolution R4-2008-012.

California Antidegredation Policy A 1968 State Board policy that precludes water

quality degradation in the state unless specific

conditions are satisfied.

Clean Water Act CWA

Effluent

The primary federal law governing water pollution.

The CWA was enacted in 1972 to restore and

maintain the chemical physical and biological

integrity of the nations waters and includes a goal to

eliminate the discharge of pollutants into the

navigable waters by 1985.

Wastewater - treated or untreated - that flows out of a

treatment plant sewer or industrial outfall generally

refers to wastes discharged into surface waters.

Environmental Impact Report EIR A detailed statement prepared in accordance with

California Environmental Quality Act CEQA
whenever it is established that a project may have a

potentially significant effect on the environment. The

EIR describes a proposed project analyzes potentially

significant environmental effects of the proposed

project identifies a reasonable range of alternatives

and discusses possible ways to mitigate or avoid the

significant environmental effects. Pub. Resources

Code 21061 21100 and 21151 Cal. Code Regs.
tit. 14 15362.

Federal Antidegredation Policy The CWAs antidegradation policy is found in section

303d and further detailed in federal regulations. Its

goals are to 1 ensure that no activity will lower water

quality to support existing uses and 2 to maintain

and protect high quality waters.
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Porter-Cologne Water Quality Control Californias Porter-Cologne Water Quality Control

Act Act was enacted in 1969 to allocate and to protect the

waters of California. Through it the State Board and

regional boards were established. Many of its

provisions mirror those of the CWA which was

modeled in part on Porter-Cologne.

Reclaimed Water Treated effluent that is considered to be of appropriate

quality for an intended reuse application.

Regional Water Quality Control Boards The nine RWQCBs develop and enforce water quality

RWQCBs or Regional Boards objectives and implementation plans to protect the

States waters recognizing local differences in

climate topography geology and hydrology.

Site Specific Objective SSO Water Quality Objectives WQOs adjusted to reflect

localized site specific conditions. Usually initiated by

a discharger to allow discharge of pollutants at greater

than background levels.

State Water Resources Control The state board charged with protecting the waters of

BoardSWRCB or State Board California. The SWRCB has joint authority of water

allocation and water quality protection. It also

oversees and supports the work of the regional boards

RWQCBs.

Total Maximum Daily Load TMDL A calculation of the maximum amount of a pollutant

that a waterbody can receive and still safely meet

water quality standards.

Waste Load Allocation WLA The portion of a receiving waters loading capacity

that is allocated to one of its existing or future point

sources of pollution e.g. permitted waste treatment

facilities.

Water Quality Objectives WQOs Define the level of water quality that shall be

maintained in a water body or portion thereof.

Water Reclamation Plant WRP A plant which treats sewage and produces reclaimed

water.
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October 7 2013

Ms. Heather Halsey
Executive Director

Commission on State Mandates

980 Ninth Street Suite 300

Sacramento CA. 95814

Dear Ms. Halsey

Exhibit F

EDMUND G. BROWN JR. - GoVEkNOR
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October 7 2013

Commi sion on

State andates

Draft Staff Analysis on the Upper Santa Clara River Chloride Requirements Test Claim
10-TC-09

The Department of Finance Finance has reviewed the draft staff analysis for the test claim on
the Upper Santa Clara River Chloride Requirements submitted by the Santa Clarita Valley
Sanitation District of Los Angeles County. The test claim alleges that Resolution R4-2008-012

adopted December 11 2008 by the Regional Water Quaiity Control Board for the Los Angeles
region imposed a maximumdaily load for the discharge of chloride which would result in new
requirements on the Sanitation Districts water reclamation plants creating a reimbursable state

mandate.

Finance concurs with the draft staff analysis that Resolution No. R4-2008-012 does not

constitute a reimbursable state-mandated program and recommends that this test claim be
denied.

Pursuant to section 1181.2 subdivision c1E of the California Code of Regulations
documents that are e-filed with the Commission on State Mandates need not be otherwise

served on persons that have provided an email address for the mailing list.

If you have any questions regarding this letter please contact Michael Byrne Principal Program
Budget Analyst at 916 445-3274.

/r _

Tom Dyeý
AssistaVEProgram Budget Manager
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DECLARATION OF MICHAEL BYRNE
DEPARTMENT OF FINANCE
CLAIM NO. 10-TC-09

I am currently employed by the State of California Department of Finance Finance am
familiar with the duties of Finance and am authorized to make this declaration on behalf of

Finance.

I certify under penalty of perjury that the facts set forth in the foregoing are true and correct of

my own knowledge except as to the matters therein stated as information or belief and as to

those matters I believe them to be true.

le Z a ý 3

at Sacr mento California.
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DECLARATION OF SERVICE BY EMAIL

I the undersigned declare as follows

I am a resident of the County of Solano and I am over the age of 18 years and not a party to the

within action. My place of employment is 980 Ninth Street Suite 300 Sacramento

California 95814.

On October 8 2013 I served the

Department of Finance Comments
Claimant Request for Extension of Time and

Extension Approval

Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

by making it available on the Commissions website and providing notice of how to locate it to

the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct and that this declaration was executed on October 8 2013 at Sacramento

California.

Heidi J. Palchik

Commission on State Mandates

980 Ninth Street Suite 300

Sacramento CA 95814

916 323-3562
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Commission on State Mandates

Original List Date 4/13/2011

Last Updated 10/8/2013

List Print Date 10/08/2013

Claim Number 10-TC-09

Issue Upper Santa Clara River Chloride Requirements

TO ALL PARTIES AND INTERESTED PARTIES

Mailing List

Each commission mailing list is continuously updated as requests are received to include or remove any party or person

on the mailing list. A current mailing list is provided with commission correspondence and a copy of the current mailing

list is available upon request at any time. Except as provided otherwise by commission rule when a party or interested

party files any written material with the commission concerning a claim it shall simultaneously serve a copy of the written

material on the parties and interested parties to the claim identified on the mailing list provided by the commission.

However this requirement may also be satisfied by electronically filing your documents. Please see

http//www.csm.ca.gov/dropbox.shtml on the Commissions website for instructions on electronic
filing. Cal. Code

Regs. tit. 2 1181.2.

Mr. Geoffrey Neill Tel 916 327-7500

California State Association of Counties
Email gneill@counties.org

1100 K Street Ste 101

Sacramento CA 95814 Fax 916321-5070

Mr. J. Bradley Burgess Tel 916595-2646

MGT of America
Email Bburgess@mgtamer.com

895 La Sierra Drive

Sacramento CA 95864 Fax

Mr. David Wellhouse Tel 916 368-9244

David Wellhouse Associates Inc.
Email dwa-david@surewest.net

9175 Kiefer Blvd Suite 121

Sacramento CA 95826 Fax 916368-5723

Ms. Jill Kanemasu Tel 916 322-9891

State Controllers Office B-08 Email jkanemasu@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Mr. Matthew Schuneman Tel 847 513-5504

MAXIMUS
Email matthewschuneman@maximus.com

900 Skokie Boulevard Suite 265

Northbrook IL 60062 Fax 703 251-8240

Ms. Claire Hervey Collins Tel 213 580-5103

Lewis Brisbois Bisgaard Smith LLP
Email claire.collins@lewisbrisbois.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012
Fax 213250-7900

Ms. Evelyn Tseng Tel 949 644-3127

City of Newport Beach
Email etseng@newportbeachca.gov

100 Civic Center Drive

Fax 949644-3339

Page 1
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Newport Beach CA 92660

Ms. Sarah Olinger Tel 916 322-4142

State Water Resources Control Board
Email solinger@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Mr. Lee Scott Tel 916 445-3274

Department of Finance A-15 Email Lee.Scott@dof.ca.gov
915 L Street 8th Floor

Sacramento CA 95814 Fax

Mr. Jay Lal Tel 916 324-0256

State Controllers Office B-08 Email JLaI@sco.ca.gov
Division of Accounting Reporting

3301 C Street Suite 700 Fax 916323-6527

Sacramento CA 95816

Ms. Michelle Mendoza Tel 949 440-0845 x 101

MAXIMUS
Email michellemendoza@maximus.com

17310 Red Hill Avenue Suite 340

I rvi ne CA 92614 Fax 614523-3679

Mr. Matthew Jones Tel 916 323-3562

Commission on State Mandates
Email matt.jones@csm.ca.gov

980 9th Street Suite 300

Sacramento CA 95814 Fax

Ms. Annette Chinn Tel 916 939-7901

Cost Recovery Systems Inc.
Email achinncrs@aol.com

705-2 East Bidwell Street 294
Folsom CA 95630 Fax 916939-7801

Mr. Michael Byrne Tel 916 445-3274

Department of Finance
Email michael.byrne@dof.ca.gov

915 L Street 8th Floor

Sacramento CA 95814 Fax

Mr. Dean Wallraff Tel 818 353-4268

Advocates for the Environment
Email dw@aenv.org

10211 Sunland Blvd.

Shadow Hills CA 91040-1739 Fax

Mr. Mark Ibele Tel 916 651-4103

Senate Budget Fiscal Review Committee E-22 Email Mark.lbele@sen.ca.gov
California State Senate

State Capitol Room 5019 Fax 916323-8386

Sacramento CA 95814
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Ms. Ferlyn Junio Tel 916 480-9444

Nimbus Consulting Group LLC
Email fjunio@nimbusconsultinggroup.com

2386 Fair Oaks Boulevard Suite 104

Sacramento CA 95825 Fax 800518-1385

Mr. Dennis Speciale Tel 916 324-0254

State Controllers Office B-08 Email DSpeciale@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Mr. Edward Jewik Tel 213 974-8564

Los Angeles County Auditor-Controllers Office
Email ejewik@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012
Fax 213 617-8106

Mr. Allan Burdick Tel 916 203-3608

Mandates Plus
Email allanburdick@gmail.com

1104 Corporate Way
Sacramento CA 95831 Fax

Mr. Brian Uhler Tel 916 319-8328

Legislative Analysts Office B-29 Email brian.uhler@lao.ca.gov
925 L Street Suite 1000

Sacramento CA 95814 Fax

Ms. Kimberly Huangfu Tel 213 580-3907

Lewis Brisbois Bisgaard Smith LLP
Email huangfu@Ibbslaw.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012 Fax 213250-7900

Ms. Grace R. Chan Tel 562 699-7411

Santa Clarita Valley Sanitation District of Los Angeles Email gchan@lacsd.org
1955 Workman Mill Road

Whittier CA 90601 Fax

Ms. Socorro Aquino Tel 916 322-7522

State Controllers Office
Email SAquino@sco.ca.gov

Division of Audits

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Jolene Tollenaar Tel 916 443-9136

MGT of America
Email jolene tollenaar@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766

Ms. Susan Geanacou Tel 916 445-3274

Department of Finance A-15 Email susan.geanacou@dof.ca.gov
915 L Street Suite 1280

Sacramento CA 95814 Fax 916 449-5252
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Ms. Lacey Baysinger Tel 916 324-0254

State Controllers Office
Email Ibaysinger@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Meg Svoboda Tel 916 651-1500

California Senate Office of Research
Email Meg.Svoboda@sen.ca.gov

1020 N Street Suite 200

Sacramento CA 95814
Fax

Ms. Gwendolyn Carlos Tel 916 324-5919

State Controllers Office
Email gcarlos@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916323-4807

Sacramento CA 95816

Ms. Harmeet Barkschat Tel 916 727-1350

Mandate Resource Services LLC
Email harmeet@calsdre.com

5325 Elkhorn Blvd. 307
Sacramento CA 95842 Fax 916727-1734

Mr. Mark Rewolinski Tel 949 440-0845

MAXIMUS
Email markrewolinski@maximus.com

625 Coolidge Drive Suite 100

Folsom CA 95630 Fax 916366-4838

Mr. Jim Spano Tel 916 323-5849

State Controllers Office B-08 Email jspano@sco.ca.gov
Division of Audits

3301 C Street Suite 700 Fax 916327-0832

Sacramento CA 95816

Mr. Jai Prasad Tel 909 386-8854

County of San Bernardino
Email jai.prasad@atc.sbcounty.gov

Office ofAuditor-Controller

222 West Hospitality Lane 4th Floor Fax 909386-8830

San Bernardino CA 92415-0018

Mr. Michael Lauffer Tel 916 341-5183

State Water Resources Control Board
Email mlauffer@waterboards.ca.gov

1001 I Street 22nd Floor

Sacramento CA 95814-2828 Fax 916641-5199

Ms. Hasmik Yaghobyan Tel 213 893-0792

County of Los Angeles Email hyaghobyan@auditor.lacounty.gov
Auditor-Controllers Office

500 W. Temple Street Room 603 Fax 213 617-8106

Los Angeles CA 90012
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Ms. Marieta Delfin Tel 916 323-0706

State Controllers Office B-08 Email mdelfin@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916322-4404

Sacramento CA 95816

Ms. Kathy Rios Tel 916 324-5919

State Controllers Office
Email krios@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700
Fax 916323-4807

Sacramento CA 95816

Mr. Andy Nichols Tel 916 455-3939

Nichols Consulting Email andy@nichols-consulting.com
1857 44th Street

Sacramento CA 95819 Fax 916739-8712

Ms. Anita Worlow Tel 916 972-1666

AK Company Email akcompany@um.att.com
3531 Kersey Lane

Sacramento CA 95864 Fax

Mr. Tom Dyer Tel 916 445-3274

Department of Finance A-15 Email tom.dyer@dof.ca.gov
915 L Street

Sacramento CA 95814 Fax

Ms. Jennifer L. Fordyce Tel 916 324-6682

State Water Resources Control Board
Email jfordyce@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Ms. Hortencia Mato Tel 949 644-3000

City of Newport Beach
Email hmato@newportbeachca.gov

100 Civic Center Drive

Newport Beach CA 92660 Fax
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Commission on State Mandates

980 Ninth Street Ste 300

Sacramento CA 95814

Exhibit G

Received

October 9 2013

Commissionon

State Mandates
Comments on Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

I am sending these comments based on a local reporting of a Staff decision that says
that Chloride costs should be paid by local ratepayers. The assumption of the article

indicates that should be the residents of the Santa Clarita Valley.

Santa Clarita residents have already paid much in our willingness to replace chloride

water softeners which were approved at the time we built or bought our homes.

Although there were credits given for replacing these devices it in no way covered the

complete cost of the replacement.

If the residents of Santa Clarita were the sole reason that the chloride is considered too

high in the Santa Clara River I would then consider that there could be cause to expect
locale ratepayers to contribute to the cost of the desalination system. However based

on my research that is not the case. The water comes into us a ppm higher than you

expect when it goes on down river.

How one valley on the long trip down from the delta can be held responsible for this is

not reasonable. Between the County and the State we seem to be the target for all

water related issues. I thought all taxes had to be passed with a two-thirds majority

and could not just be assessed. This is a tax no matter what you call it in that if we
dont pay it we could lose our property.

I find it hard to believe that in this era of high technology a better solution to the problem

can not be proposed. For $250 million dollars we should get a better solution than

what has been proposed and will probably be obsolete before its even completed.

Lynda L Cook

26508 Sheldon Ave.

Santa Clarita CA 91351

661-424-9996
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DECLARATION OF SERVICE BY EMAIL

I the undersigned declare as follows

I am a resident of the County of Solano and I am over the age of 18 years and not a party to the

within action. My place of employment is 980 Ninth Street Suite 300 Sacramento

California 95814.

On October 10 2013 I served the

Public Comments
SWRCB Request for Extension and Postponement and

Extension and Postponement Approval

Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

by making it available on the Commissions website and providing notice of how to locate it to

the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct and that this declaration was executed on October 10 2013 at Sacramento

California.

Heidi J.1alchik

Commission on State Mandates

980 Ninth Street Suite 300

Sacramento CA 95814

916 323-3562
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Commission on State Mandates

Original List Date 4/13/2011

Last Updated 10/10/2013

List Print Date 10/10/2013

Claim Number 10-TC-09

Issue Upper Santa Clara River Chloride Requirements

TO ALL PARTIES AND INTERESTED PARTIES

Mailing List

Each commission mailing list is continuously updated as requests are received to include or remove any party or person

on the mailing list. A current mailing list is provided with commission correspondence and a copy of the current mailing

list is available upon request at any time. Except as provided otherwise by commission rule when a party or interested

party files any written material with the commission concerning a claim it shall simultaneously serve a copy of the wriften

material on the parties and interested parties to the claim identified on the mailing list provided by the commission.

However this requirement may also be satisfied by electronically filing your documents. Please see

http//www.csm.ca.gov/dropbox.shtml on the Commissions website for instructions on electronic
filing. Cal. Code

Regs. tit. 2 1181.2.

Mr. Geoffrey Neill Tel 916 327-7500

California State Association of Counties
Email gneill@counties.org

1100 K Street Ste 101

Sacramento CA 95814 Fax 916321-5070

Mr. J. Bradley Burgess Tel 916595-2646

MGT of America
Email Bburgess@mgtamer.com

895 La Sierra Drive

Sacramento CA 95864 Fax

Mr. Andy Nichols Tel 916 455-3939

Nichols Consulting Email andy@nichols-consulting.com
1857 44th Street

Sacramento CA 95819 Fax 916739-8712

Ms. Anita Worlow Tel 916 972-1666

AK Company Email akcompany@um.att.com
3531 Kersey Lane

Sacramento CA 95864 Fax

Mr. Tom Dyer Tel 916 445-3274

Department of Finance A-15 Email tom.dyer@dof.ca.gov
915 L Street

Sacramento CA 95814 Fax

Ms. Jennifer L. Fordyce Tel 916 324-6682

State Water Resources Control Board
Email jfordyce@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814
Fax 916341-5199
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Ms. Renee Purdy Tel 213 576-6686

Los Angeles Regional Water Quality Control Board
Email rpurdy@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343 Fax 213576-6622

Ms. Lori Okun Tel 916 341-5165

State Water Resources Control Board
Email lokun@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Ms. Hortencia Mato Tel 949 644-3000

City of Newport Beach
Email hmato@newportbeachca.gov

100 Civic Center Drive

Newport Beach CA 92660
Fax

Mr. David Wellhouse Tel 916 368-9244

David Wellhouse Associates Inc.
Email dwa-david@surewest.net

9175 Kiefer Blvd Suite 121

Sacramento CA 95826 Fax 916368-5723

Ms. Jill Kanemasu Tel 916 322-9891

State Controllers Office B-08 Email jkanemasu@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Mr. Matthew Schuneman Tel 847 513-5504

MAXIMUS
Email matthewschuneman@maximus.com

900 Skokie Boulevard Suite 265

Northbrook IL 60062 Fax 703 251-8240

Mr. Samuel Unger Tel 213 576-6605

Los Angeles Regional Water Quality Control Board
Email sunger@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343 Fax 213576-6686

Ms. Claire Hervey Collins Tel 213 580-5103

Lewis Brisbois Bisgaard Smith LLP
Email claire.collins@lewisbrisbois.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012 Fax 213250-7900

Ms. Evelyn Tseng Tel 949 644-3127

City of Newport Beach
Email etseng@newportbeachca.gov

100 Civic Center Drive

Newport Beach CA 92660 Fax 949644-3339

Mr. Lee Scott Tel 916 445-3274

Department of Finance A-15 Email Lee.Scott@dof.ca.gov
915 L Street 8th Floor

Sacramento CA 95814 Fax
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Mr. Jay Lal Tel 916 324-0256

State Controllers Office B-08 Email JLaI@sco.ca.gov
Division of Accounting Reporting

3301 C Street Suite 700 Fax 916323-6527

Sacramento CA 95816

Ms. Michelle Mendoza Tel 949 440-0845 x 101

MAXIMUS
Email michellemendoza@maximus.com

17310 Red Hill Avenue Suite 340

I rvi ne CA 92614
Fax 614523-3679

Ms. Nicole Kuenzi Tel 916 322-4142

State Water Resources Control Board
Email nicole.kuenzi@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Mr. Matthew Jones Tel 916 323-3562

Commission on State Mandates
Email matt.jones@csm.ca.gov

980 9th Street Suite 300

Sacramento CA 95814 Fax

Ms. Annette Chinn Tel 916 939-7901

Cost Recovery Systems Inc.
Email achinncrs@aol.com

705-2 East Bidwell Street 294
Folsom CA 95630 Fax 916939-7801

Mr. Michael Byrne Tel 916 445-3274

Department of Finance
Email michael.byrne@dof.ca.gov

915 L Street 8th Floor

Sacramento CA 95814 Fax

Mr. Dean Wallraff Tel 818 353-4268

Advocates for the Environment
Email dw@aenv.org

10211 Sunland Blvd.

Shadow Hills CA 91040-1739 Fax

Mr. Mark Ibele Tel 916 651-4103

Senate Budget Fiscal Review Committee E-22 Email Mark.lbele@sen.ca.gov
California State Senate

State Capitol Room 5019 Fax 916323-8386

Sacramento CA 95814

Ms. Ferlyn Junio Tel 916 480-9444

Nimbus Consulting Group LLC
Email fjunio@nimbusconsultinggroup.com

2386 Fair Oaks Boulevard Suite 104

Sacramento CA 95825 Fax 800518-1385

Mr. Dennis Speciale Tel 916 324-0254

State Controllers Office B-08 Email DSpeciale@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700 Fax
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Sacramento CA 95816

Mr. Edward Jewik Tel 213 974-8564

Los Angeles County Auditor-Controllers Office
Email ejewik@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012 Fax 213 617-8106

Mr. Allan Burdick Tel 916 203-3608

Mandates Plus
Email allanburdick@gmail.com

1104 Corporate Way
Sacramento CA 95831 Fax

Mr. Brian Uhler Tel 916 319-8328

Legislative Analysts Office B-29 Email brian.uhler@lao.ca.gov
925 L Street Suite 1000

Sacramento CA 95814 Fax

Ms. Jenny Newman Tel 213 576-6691

Los Angeles Regional Water Quality Control Board
Email jnewman@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343 Fax 213576-6840

Ms. Grace R. Chan Tel 562 699-7411

Santa Clarita Valley Sanitation District of Los Angeles Email gchan@lacsd.org
1955 Workman Mill Road

Whiftier CA 90601 Fax

Ms. Frances McChesney Tel 916 341-5174

State Water Resources Control Board
Email fmcchesney@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Ms. Socorro Aquino Tel 916 322-7522

State Controllers Office
Email SAquino@sco.ca.gov

Division of Audits

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Jolene Tollenaar Tel 916 443-9136

MGT of America
Email jolene tollenaar@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766

Ms. Susan Geanacou Tel 916 445-3274

Department of Finance A-15 Email susan.geanacou@dof.ca.gov
915 L Street Suite 1280

Sacramento CA 95814 Fax 916 449-5252

Ms. Lacey Baysinger Tel 916 324-0254

State Controllers Office
Email Ibaysinger@sco.ca.gov

Division of Accounting and Reporting
Fax
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3301 C Street Suite 700

Sacramento CA 95816

Ms. Meg Svoboda Tel 916 651-1500

California Senate Office of Research
Email Meg.Svoboda@sen.ca.gov

1020 N Street Suite 200

Sacramento CA 95814 Fax

Ms. Gwendolyn Carlos Tel 916 324-5919

State Controllers Office
Email gcarlos@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916323-4807

Sacramento CA 95816

Ms. Deborah Smith Tel 213 576-6609

Los Angeles Regional Water Quality Control Board
Email dsmith@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343 Fax 213576-6840

Ms. Harmeet Barkschat Tel 916 727-1350

Mandate Resource Services LLC
Email harmeet@calsdre.com

5325 Elkhorn Blvd. 307
Sacramento CA 95842 Fax 916727-1734

Mr. Mark Rewolinski Tel 949 440-0845

MAXIMUS
Email markrewolinski@maximus.com

625 Coolidge Drive Suite 100

Folsom CA 95630 Fax 916366-4838

Mr. Jim Spano Tel 916 323-5849

State Controllers Office B-08 Email jspano@sco.ca.gov
Division of Audits

3301 C Street Suite 700 Fax 916327-0832

Sacramento CA 95816

Mr. Jai Prasad Tel 909 386-8854

County of San Bernardino
Email jai.prasad@atc.sbcounty.gov

Office ofAuditor-Controller

222 West Hospitality Lane 4th Floor Fax 909386-8830

San Bernardino CA 92415-0018

Mr. Michael Lauffer Tel 916 341-5183

State Water Resources Control Board
Email mlauffer@waterboards.ca.gov

1001 I Street 22nd Floor

Sacramento CA 95814-2828 Fax 916641-5199

Ms. Hasmik Yaghobyan Tel 213 893-0792

County of Los Angeles Email hyaghobyan@auditor.lacounty.gov
Auditor-Controllers Office

500 W. Temple Street Room 603 Fax 213 617-8106

Los Angeles CA 90012
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Ms. Marieta Delfin Tel 916 323-0706

State Controllers Office B-08 Email mdelfin@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916322-4404

Sacramento CA 95816

Ms. Kathy Rios Tel 916 324-5919

State Controllers Office
Email krios@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700
Fax 916323-4807

Sacramento CA 95816
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City of

SANTA CLARITA

23920 Valencia Boulevard Suite 300 Santa Clarita California 91355-2196

Phone 661 259-2489 FAX 661 259-8125

iotuur.santn-clnri ta. Eoett

Bob Kellar

Mayor

Laurene Weste

Mayor Pro Tem

October 22 2013

Commission on State Mandates

980 Ninth Street Suite 300

Sacramento CA 95814

Exhibit H

Received

October 18 2013

Commission on

State Mandates

Delivered via Electronic Filing Dropbox

TimBen Boydston
Dear Commission on State Mandates

Councilmember
Subject Test Claim Comments

Frank Ferry

Councilmember

Marsha McLean

Councilmember

Thank you for the opportunity to comment on the State Mandate Test Claim for

the Upper Santa Clara River Chloride Requirements. This is a very impol-tant

issue for our community.

Water quality laws and their implementation by State agencies create a substantial

monetary burden on local municipalities. According to the Sanitation District of

Los Angeles County District compliance with the Upper Santa Clara River

Chloride Total Maximum Daily Load will cost our Santa Clarita Vallcy residents

and businesses millions of dollars. This is in addition to the cost of numerous

programs already in place to meet other State and Federal requirements. It is

essential for the vitality of our community that compliance with State-created

regulations such as this one be supported by the State.

I urge you to carefully consider the arguments made by the District. Unfunded

mandates must be addressed by the State to maintain fairness and protect the

financial stability of local municipalities.

Thank you for your time and consideration regarding this important issue.

Sincerely

Bob Kellar

Mayor

BKTLeg
Sl\\SR\CS ChlariJe Tese Clairn C-enis Leuer 10-9-13 doc
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DECLARATION OF SERVICE BY EMAIL

I the undersigned declare as follows

I am a resident of the County of Solano and I am over the age of 18 years and not a party to the

within action. My place of employment is 980 Ninth Street Suite 300 Sacramento

California 95814.

On October 21 2013 I served the

City of Santa Clarita Comments

Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

by making it available on the Commissions website and providing notice of how to locate it to

the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of C lifo nia that the foregoing is

true and correct and that this declaration was executed on Octobe 2112013 at Sacramento

California.

LordhAo Duran Jr.

Commission on State Mandates

980 Ninth Street Suite 300

Sacramento CA 95814

916 323-3562
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Commission on State Mandates

Original List Date 4/13/2011

Last Updated 10/21/2013
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CALIFORRIA

Water Boards

Los Angeles Regional Water Quality Control Board

November 1 2013

VIA E-FILE

Heather Halsey Executive Director

Commission on State Mandates

980 Ninth Street Suite 300

Sacramento CA 95814

Dear Ms. Halsey

Received

November 1 2013

Commission on

State Mandates

UPPER SANTA CLARA RIVER CHLORIDE REQUIREMENTS 10-TC-09 COMMENTS
ON DRAFT STAFF ANALYSIS AND PROPOSED STATEMENT OF DECISION

The Los Angeles Regional Water Quality Control Board Los Angeles Water Board or

Board appreciates the careful and thoughtful work of the Commission on State Mandates

staff and concurs with the conclusion reached in the Draft Staff Analysis and Proposed

Statement of Decision collectively Proposed Decision. The Proposed Decision correctly

concludes that Resolution No. R4-2008-012 Resolution does not constitute a reimbursable

state-mandated program and recommends that the test claim be denied.

The Board agrees with the rationale of the Proposed Decision as to why the Resolution

does not impose a new program or higher level of service. For completeness though the

Board encourages the Commission to also consider alternative grounds that the Board has

advanced for denying the test claim.

In the Los Angeles Water Boards response to the test claim it also argued that the

Resolution is not a new program or higher level of service because the Resolution does not

impose requirements unique to local agencies and is not a mandate peculiar to government.

This is because the Resolution is a regulatory provision of general applicability. Laws of

general application are not entitled to subvention.1 Water quality objectives apply to a

waterbody as a whole and all dischargers are subject to them.2 Likewise total maximum

daily loads TMDLs must assign wasteload allocations and load allocations to all sources

1

County of Los Angeles v. State of California 1987 43 Cal.3d 46 56-58.

2
See 40 C.F.R. 130.3 A water quality standard defines the water quality goals of a water body or portion

thereof by designating the use or uses to be made of the water and by setting objectives necessary to protect

the uses..

MARIA MEfiH.N1AN CHAIR
I

SAMUEL UNGER EXECUTIVE OFFICER

320 West 4th St. Suite 200 Los Angeles CA 90013
1 w.ww.waterboards.ca.gov/losangeles
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PHONE 916 324-6682
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Ms. Heather Halsey -2- November 1 2013

of the pollutant both public agencies and private industry alike.3 As such the challenged

provisions in the Resolution treat dischargers with an even hand and are not peculiar to

local agencies such as the Santa Clarita Valley Sanitation District of Los Angeles County

Claimant. The fact that the Claimant has to spend more money than other persons and

entities to comply with the water quality objective and TMDL is not relevant to a subvention

claim.4 That is merely a reflection of the Claimants need to undertake greater activities to

achieve compliance with a rule of general application.

The Proposed Staternent of Decision states that the Commission need not address this

argument since the AWRM Alternative Water Resources Management program is an

optional alternative to complying with prior law which claimant may choose to reject.5 The

Board fully agrees that the AWRM program is an optional alternative to compliance that the

Claimant may choose to implement or not. Nevertheless the Board made the argument in

the context of the Resolution as a whole and not solely in the context of the provisions

concerning the AWRM program. As such the Board believes that this argument constitutes

independent grounds for the Commission to determine that the Resolution does not impose

a new program or higher level of service and for denying the test claim. The Board therefore

respectfully requests that the Commission address this argument in the context of the

Resolution as a whole and determine that the Resolution does not impose requirements

unique to the government.

In addition the Los Angeles Water Board seeks to clarify one issue with regards to

antidecdradation requirements. The Proposed Decisions background discussion

addresses Californias antidegradation policy. The Board notes for clarification that State

Water Resources Control Board State Water Board Resolution No. 68-16 the

Statement of Policy with Respect to Maintaining High Quality of Waters in California

satisfies the requirements that California have a policy which at a minimum is

consistent with the federal antidegradation policy contained in 40 Code of Federal

Regulations section 131.12. In order to ensure consistency with federal Clean Water Act

requirements the State Water Board has interpreted Resolution No. 68-16 to

incorporate the federal antidegradation policy in situations where the federal

antidegradation policy is applicable.6 As noted in its response to the test claim the Los

Angeles Water Board established the water quality objectives for chloride based on

background concentrations of chloride in accordance with both the federal and state

antidegradation policies.

Lastly in your letter dated September 20 2013 you requested that interested parties and

affected state agencies let you know in advance if a representative will testify at the hearing

and if other witnesses will appear. Representatives of the Los Angeles Water Board

3
See 40 C.FR. 1302i defining total maximum daily loads as the sum of all individual discharges of the

impairing pollutant.

See City of Richmond v. Commission vr Sfate Mandates 1998 64 Cal.App.4th 1190 1197 citing County of

Los Angeles supra 43 Gal.3d at pp. 56-57.

Proposed Statement of Decision p. 41.

cSee State Water Board Order No. WQ 86-17 Rimmon C. Fay pp. 16-19
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Ms. Heather Halsey - 3 November 1 2013

consisting of myself Michael Lauffer and/or Lori Okun will be present at the hearing on

January 24 2014 to answer any questions the Commission may have.

The Los Angeles Water Board sincerely appreciates the extension of time to submit

comments on the Proposed Decision in this matter as well as the postponement of the

hearing to January 24 2014. If you have any questions concerning this letter please

contact me by email at jfordyceaD-waterboards.ca.qov or by phone at 916 324-6682.

Sincerely

Denýý X ct-
Jennifer L. Fordyce

Senior Staff Counsel
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County of San Bernardino
Email jai.prasad@atc.sbcounty.gov

Office ofAuditor-Controller

222 West Hospitality Lane 4th Floor Fax 909386-8830

San Bernardino CA 92415-0018
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Mr. Michael Lauffer Tel 916 341-5183

State Water Resources Control Board
Email mlauffer@waterboards.ca.gov

1001 I Street 22nd Floor

Sacramento CA 95814-2828 Fax 916641-5199

Ms. Hasmik Yaghobyan Tel 213 893-0792

County of Los Angeles Email hyaghobyan@auditor.lacounty.gov
Auditor-Controllers Office

500 W. Temple Street Room 603 Fax 213 617-8106

Los Angeles CA 90012

Mr. Travis Lange Tel 661 286-4098

City of Santa Clarita
Email tlange@santa-clarita.com

Department of Public Works

Division of Environmental Services
Fax 661 259-8125

23920 Valencia Boulevard

Santa Clarita CA 91355
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VIA ELECTRONIC FILING

Heather Halsey Executive Director

Commission on State Mandates
980 Ninth Street Suite 300

Sacramento CA 95814

Exhibit J

Received

November 1 2013

Commission on

State Mandates

November 1 2013 File No.

17.8177

Re Santa Clarita Valley Sanitation Districts Comments on the Draft Staff

Analysis Regarding the Upper Santa Clara River Chloride Requirements
Test Claim No. 10-TC-09

Dear Ms. Halsey

This firm represents the claimant Santa Clarita Valley Sanitation District the
District in Test Claim No. 10-TC-09 relating to Upper Santa Clara River Chloride

Requirements Test Claim.

The District has reviewed the draft staff analysis and proposed statement of

decision with respect to the chloride limit that is the subject of the Test Claim staff

analysis but believes that the analysis misses the forest for the trees and results in an
incorrect and unfair outcome.

The District is caught between a rock and a hard place it is the passive recipient of

imported high-chloride drinking water which it must treat to prevent a speculative harm. As
a result the chloride limit requires the District to pay more than its fair share of cleanup
costs to prevent speculative damage. The District has no legal authority to obtain

reimbursement from the parties responsible for much of the chloride nor from the

beneficiaries of the treatment. The District is being required to pay to solve a problem that

has its origins in other regions of the state. The level of service required by the state is

greater than the current service level and clearly exceeds federal requirements as detailed

in the Districts original Test Claim. This is an unfunded state mandate.

ATLANTA BEAUMONT BOSTON CHARLESTON CHICAGO DALLAS DENVER FORT LAUDERDALE HOUSTON LA QUINTA LAFAYETTE LAS VEGAS LOS ANGELES MADISON COUNTY

NEW ORLEANS NEWYORK NEWARK ORANGE COUNTY PHOENIX SACRAMENTO SAN BERNARDINO SAN DIEGO SAN FRANCISCO SEATTLE TAMPA TEMECULA TUCSON
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A single community has been burdened with the exorbitant costs of acapital-intensive
project that implements an over-protective state-established water quality

standard. The California Constitution at Art. XIII B 6 states that Whenever .. any state

agency mandates a new program or higher level of service on any local government the

State shall provide a subvention of funds to reimburse that local government for the costs

of the program or increased level of service. In interpreting this provision the California

Supreme Court has held that the drafters and the electorate had in mind subvention for

the expense or increased cost of programs administered locally and for expenses
occasioned by laws that impose unique reguirements on local governments and do not

apply generally to all state residents or entities. CountyofLosAnge%s v. State of
California Cal. 1987 43 Cal. 3d 46 49-50.

The chloride limit is a unique requirement imposed by a state agency upon a local

government. This requirement does not apply to all state residents or entities and the

facilities necessary to comply with the requirement is not financed by them.

The chloride limit at issue was imposed by the Regional Board a state agency.
Chloride is a naturally-occurring salt that generally benignly exists in the potable water
delivered to District residents. Although District residents contribute approximatelyone-thirdof the chloride that exists in the current effluent 50% or more of the chloride in the

effluent is merely passed through from the water supply.l The District is a passive

recipient of the majority of the chloride. But the chloride limit requires only the Districts

ratepayers to pay for all of the expensive facilities necessary to remove chloride from

wastewater prior to discharge of the treated effluent to the Santa Clara River. The
Regional Board has required the District to clean up the chloride essentially desalinating
of millions of gallons of wastewater per day. The District is burdened with this

responsibility 1 because the District happens to be the last point source on the Santa
Clara River before Ventura County an accident of geography and 2 because the

chloride level may theoretically someday be harmful to highly specialized and apparently
heretofore unaffected downstream agricultural users of the river.

To be clear current effluent chloride levels largely result from chloride that exists in

the water before that water reaches Santa Clarita Valley. Chloride occurs naturally in the

State Water Project water and groundwater that flows to taps in every home and business
in Santa Clarita Valley. Based on engineering estimates approximately 60% of all chloride

1

Santa Clarita Valley Sanitation District 2013 Chloride Source
ldentification/Reduction Pollution Prevention and Public Outreach Plan page 3-23 at

table 3.9-3 attached as Exhibit 1.

LEWIS BRISBOIS BISGAARD SMITH LLP www.lewisbrisbois.com
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came from the water supply in 2012.2 In years past a significant proportion of the chloride

also came from in-District sources especially self-regenerating water softeners. But the

Districts source-control efforts over the last 10 years - outlawing and removing water

softeners in the District - have led to significant reductions. As a result of the removal of

over 7900 water softeners the chloride loadings have dropped from approximately 30% of

total effluent chloride in 2002 to an undetectable amount in 2012.3

Residents of the District are outraged that the Regional Water Quality Control Board

has imposed effluent chloride limits of 100 mg/L. That limit is not based on any
demonstrated scientific study. Furthermore the chloride levels in the pertinent reaches of

the Santa Clara River have far exceeded the 100m/L limit for decades but no appreciable

impact on Ventura County agriculture interests has been documented. Avocados and
strawberries the allegedly impacted crops continue to be grown using downstream Santa

Clara River water.

Even if avocado and strawberry crops were affected federal law does not require

the Regional Board to protect the most sensitive agricultural use. The standards

established in the federal Clean Water Act only require that the waters of the U.S. be

fishable and swimmable and only provide for consideration of other beneficial uses.

Even if the Clean Water Act could be construed to require protection of agriculture the Act

does not require protection of the most salt-sensitive agriculture or the accomplishment of

such a result through the imposition of an instantaneous maximum end of pipe limit. The

Regional Board abused its discretion in setting a 100 mg/L chloride standard for the Santa

Clara River.

Nevertheless in order to comply with Regional Board orders and a settlement

agreement reached after a $225000 fine imposed in 2012 the Districts Board of Directors

undertook extensive environmental review approved a Chloride Compliance Facilities

Plan on Monday October 28 2013 and authorized the development of a chloride

treatment and disposal facilities project. The planning and environmental review have cost

$7.4 million to date estimated capital costs of the project exceed $130 million and
increased operation and maintenance costs are projected at $4.1 million per year.4 The
District maintains that these are costs mandated by the state for a new or increased level

of service over pre-TMDL limits that the District cannot collect these costs from the source

2
/d.

3
/d

4 See Santa C/arita Valley Sanitation District Chloride Compliance Facilities Plan

Environmental Impact Report page 6-63 attached as Exhibit 2.

LEWIS BRISBOIS BIS6AARD SMITH LLP www.lewisbrisbois.com
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of the chloride and that therefore this is a reimbursable state-mandated program within the

meaning of article XIIIB section 6 of the California Constitution.

Response to Itemized Staff Recommendations

The draft staff analysis summarizes the claims and issues raised in the Test Claim
and provides a staff recommendation. The narratives especially in the summary are

misleading and result in an incorrect analysis. The Districts comments on each section of

the analysis are provided below.

1. Implementation Tasks 4-9 17a and the default waste load allocation of 100mg/L

The staff analysis concludes that the required activities do not impose a new

program or higher level of service because they were required by prior law.5 The staff

bases this conclusion on the grounds that the Implementation Tasks are not new
because they were previously approved by the Regional Board and EPA between 2002

and 2006. This conclusion completely ignores the fact that the 2008 TMDL is the result of

the final appeal of the original 2002 approval. The entire TMDL process_began in 2002
with the initial adoption of the TMDL and was repeatedly administratively appealed and

negotiated over six years until the District had exhausted all of its administrative remedies

and was forced to accept the 2008 order in the face of the threat of crippling fines. This

process is described in significant detail in the Test Claim and supporting materials and
because the 2002 2005 and 2006 approvals are part and parcel of the 2008 TMDL they

were pled in this Test Claim.6 To deny the Test Claim on the grounds that the state

mandate is not new would be a Catch-22 since any Test Claim during the appeals

process would have been unripe. The Commission cannot have it both ways.

The proper measure of whether the TMDL is a new or higher level of service is to

compare the TMDLs requirements with the existing or pre-TMDL requirements. The
Districts present chloride effluent limitations are at Saugus WRP - chloride concentration

in water supply plus 114mg/L as a 12-month rolling average not to exceed 230 mg/L and

at Valencia WRP - water supply chloride concentration plus 134 mg/L as a 12-month rolling

average not to exceed 230 mg/L. Actual concentrations are approximately 130 mg/L. The

TMDLs requirement of 100 mg/L chloride at both WRPs therefore results in a reduction of

the limit to 56% below the current chloride daily limit. Every reduction in a limit requires a

new or higher level of service. The mere fact that this more stringent treatment requirement

5
Draft staff analysis at p. 5.

6
Test Claim at pp. 7-8 and exhibits 12-17.

LEWIS BRISBOIS BISGAARD SMITH LLP www.lewisbrisboiscom
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will cost ratepayers $130 million in otherwise unnecessary capital costs demonstrates that

this is a new or higher level of service.

With respect to Implementation Task 17a the environmental impact report was
certified only this week on Monday October 28 2013.7

2. Implementation Task 20 - Acceleration of Implementation Schedule.

The draft staff analysis concludes that acceleration of the implementation schedule

for the massive public works project necessitated by the TMDL is not a new program or

higher level of service. Just as accelerating a car is a higher level of speed accelerating a

compliance schedule is a higher level of service. If the DMV could process our drivers

licenses in a shorter amount of time that would be a higher level of service. If FedEx
delivers our packages sooner than USPS that is a higher level of service. If a home
builder can build a home in nine months instead of the originally-forecast 12-month

schedule that is a higher level of service. And if the Regional Board requires a project to

be built 23% faster than its original mandate that is a higher level of service. The
reduction of the time schedule from 13 years to 10 years is therefore a higher level of

service mandated by the state.

The reliance on case law for the proposition that an accelerated compliance

schedules increased costs are not tantamount to a higher level of service is misplaced.
The facts of both cited cases are completely distinguishable Long Beach Unified School

District v. State of California 1990 225 Cal.App.3d 155 deals with mandatory racial

integration of schools and County ofLos Angeles v. State of California 1987 43 Cal.3d 46

deals with a claim for subvention for the increased costs of providing workers

compensation benefits to local agency employees. Neither case addresses the issue of

accelerated timetables for completion of a project.

3. AWRM As A New Program or Higher Level of Service.

The AWRM program was not adopted by the District and will not be implemented.

However as discussed above both AWRM and the compliance plan adopted by the

District on October 28 2013 are designed to comply with Regional Board requirements
that are far more stringent than the pre-TMDL standard. As stated in Section 1 above the

comparison must be between the pre-TMDL conditions and the present TMDL conditions -
not comparisons between the various TMDL standards adopted during the appeals

process spanning from 2002 to 2008.

7 See Notice of Determination attached as Exhibit 3.

LEWIS BRISBOIS BISGAARD SMITH LLP www.lewisbrisboiscom
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4. Authority to Cover Costs of the Program

The District has no legal authority to obtain reimbursement from the parties

responsible for the majority of the chloride concentration nor does it have the legal

authority to obtain reimbursementfrom the beneficiaries of the treatment.

Further the case law cited in the staff analysis and proposed statement of decision

is distinguishable from this Test Claim. The cited language of C/ovis Unified School

District v. Chiang 2010 188 Cal.App.4
th 794 relates to whether the state must reimburse

community colleges for health fees that are separately and explicitly authorized by law. In

that case a community college district was authorized under the Education Code to collect

a specified sum of money from each student for health fees. Because the community
college district was required by state law to provide health services the state reimbursed
the community college for health care costs only in excess of the authorized per-student
health fee. The court held that the state was not required to reimburse the community
college for the health fee since that fee was clearly legally authorized to be collected from
each student.

The facts at issue in this Test Claim have no relationship to the facts in Clovis.

There the Education Code authorizes $10 per semester to be charged to students who
directly benefit from that health fee by receiving health services. The District in contrast
has no authority to raise sewer fees by a sum certain. The District has no ability to collect

fees from the source of more than 50% of the chloride that the District must treat. The
District is subject to Prop. 218 protests and referenda on the rates necessary to support the

TMDL facilities. The community college district in Cloviswas not subject to Prop. 218 or

referenda on the health fee because it was directly established by state law.

Conclusion.

At its essence this Test Claim is about a state agency requiring a local agency to

spend over $130 million to clean up a natural condition in order to prevent an unproven
harm to an adjacent county. Santa Clarita Valley is being forced to pay to solve a

speculative problem with origins and effects that are outside its jurisdiction.

LEWIS BRISBOIS BtS6AARD SMITH LLP www.lewisbrisboiscom
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This is a state-mandated new program or higher level of service for which the state

should provide a subvention of funds to reimburse the District under Article XIIIB Section 6

of the California Constitution.

Very truly yours

Claire Hervey Collins of

LEWIS BRISBOIS BISGAARD SMITH LLP

CHC

LEWIS BRISBOIS BISGAARD SMITH LLP wwwlewisbrisbois.com
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Section 3. Sources of Chloride Loadings

EXHIBIT 1

Table 3.9-2 SCVSD Estimated Cliloride Loadines Concemtration ni
Yeax Efflo

_
U.

Water
-

Suýýýiýý
iai Disiný Ind. Clonn LWDS Residential.

NcýnrSý2.UVS.

Residential

SRWS
2002 183 82 0 14 4 5 0.3 24 54

2003 189 84 0 13 3
_

5 0.4 24 60

2004 178 74 0 15 2 5 0.4 24 58

2005 142 52 5 12 3 4 0.6 22 43

2006 133 55 0 12 2 5 0.5
ý

25 34

2007 141 62 0 12 3 5 0.4 24 35

2008 148 74 0 12 3 5 0.4 24 30

2009 138 78 0 12 4 5 0.4 24 15

2010 128 77 0 12 3 5 0.3 24 7

2011 118 66 0 11 5 6 0.3 23 7

2012 113 68 0 11 5 7 0.3 22 0

able 3.9-3 SCVSD Estimated Chloride Loadings Percentaees

1leax Tutal

-1C.oadl

Watei
Sit N

Iiif Disirlt Irad. ItesirIletaaf

NonýICtVVý-

R
ýlli.wS

2002 100% 45% 0% 8% 2%
ý

3% 0% 13% 29%
2003 100% 45% 0% 7% 1% 3% 0% 13% 31%

2004 100% 41% 0% 8% 1% 3% 0% 14% 33%
2005 100% 37% 3% 9% 2% 3% 0% 16% 30%

2006 100% 41% 0% 9% 2% 4% 0% 19% 25%
2007 100% 44% 0% 9% 2% 4% 0% 17% 24%

2008 100% 50% 0% 8% 2% 4% 0% 16% 20%

2009 100% 56% 0% 9% 3% 4% 0% 17% 11%

2010 100% 60% 0% 9% 3% 4% 0% 19% 5%
2011 100% 56% 0% 9% 4% 5l0 0% 20% 6l0

2012 100% 60% 0% 10% 4% 6% 0l0 20% 0%

The relative contribution to chloride loadings of the industrial sector commercial sector liquid

waste disposal station disinfection and residential non-SRWS has stayed relatively constant over the past

several years. The industrial sector discharges one to four percent of the total loading representing 2 to

5 mgn of chloride in the final system effluent. The commercial sector discharges three to six percent of

the total chloride loading representing 4 to 7 mg/L chloride in the final system effluent. The liquid waste

disposal station discharges less than one percent of the total chloride loading representing about 0.4 mg/L
chloride in the final system effluent. Disinfection at the WRPs contributes seven to ten percent of the

total chloride loading representing 11 to 15 mg/L in the final systern effluent. Residential non-SRWS
contributes 13 to 20 percent of the total chloride loading representing approximately 22 to 25 mgfL in the

final system effluent.

The two sources of chloride that have significantly varied over the past several years are cltloride

in the potable water supply and chloride from residential SRWS. The estimated chloride loading from

water supply betvveen 2002 and 2012 peaked in 2009 at 13242 pounds per day of cliloride representing

78 n1g/L chloride in the system effluent. In 2012 the potable water supply contributed 60 percent of the

cliloride load in the Districts sewerage system. The estifnated chloride loading from SRWS peaked in

2003/2004 at about 9000 pounds per day representing 59 nlg/L in the system effluent. This coincided

with enactment of the prohibition on installation of SRWS in the District in 2003. The SRWS
contribution maintained a downward trend in 2012 as the Automatic Water Softener Rebate Program --

2013 Chloride Source Identitfcation/Reduction Pollution Prevention and Public Outreach Plan 3-23

EXHIBIT 1
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EXHIBIT 2
6 Alternative Analysis

Table 6-18. Final Alternative Capital Cost Breakdown

Alternative 4

Component Alternative I Alternative 2 Alternative 3 Phase I Phases I II

UV - $30 M $30 M $30 M $30 M

MF/RO $50 M $45 M $45 M - $32 M

Second-Pass RO $2 M $2 M $2 M - $1 M

RO Product Water $12 Ma $11 Ma $11 Ma - $53 Mb

Conveyance System

Brine Disposal $85 M $42 M $17 M - $29 M

Salt Management - - - $73 M $73 M
Facilities

Supplemental Water - - - $6 M $6 M

Total Capital Costc $150 M $130 M $105 M $110 M $225 M
7

This component may be eliminated if the RWQCB-LA modifies discharge requirements as requested by the SCVSD.
b

This component may be eliminated if an alternative source of dilution water is identified.

All costs are shown in 2012 dollars.

Table 6-19. Final Alternative OM Cost Breakdown

Alternative 4

Component Alternative 1 Alternative 2 Alternative 3 Phase I Phases I 11

UV - $0.1 M/yr $0.1 M/yr $0.1 M/yr $0.1 M/yr

MF/RO $3.1 M/yr $2.7 M/yr $2.7 M/yr - $0.7 M/yr

Second-Pass RO $0.5 M/yr $0.4 M/yr $0.4 M/yr - $0.3 M/yr

RO Product Water

Conveyance System

$0.1 M/yra $0.1 M/yra $0.1 M/yra - $0.3 M/yrb

Brine Disposal $0.5 M/yr $0.9 M/yr $5.5 M/yr - $0.4 M/yr

Salt Management
Facilities

- - - $2.0 M/yr $2.0 M/yr

Supplemental Waterd - - - $1.7 M/yr $1.7 M/yr

Total OM Cost $4.3 M/yr $4.1 M/yr $8.7 M/yr $3.8 M/yr $5.5 M/yr
a

This component may be eliminated if the RWQCB-LA modifies discharge requirements as requested by the SCVSD.
This component may be eliminated if an alternative source of dilution water is identified.

All costs are shown in 2012 dollars.

d
Supplemental water costs include the cost to purchase and convey replacement water operation and maintenance
costs for Saugus groundwater wells and a conveyance pipeline.

Santa Clarita Valley Sanitation District 6-63

Chloride Conipliance Facilities Plan aud EIR

EXHIBIT 2
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5ANI1ATION DISTRICTS U6 LOS xNCELES COUNTY

Santa Clstu.y Valley Saaitrition District of

Los Angeles County

1955 worltman Ml1 Road

Whittier CA 90601

EXHIBIT 3
r

CýýýINAL FIL.xD

ý . i0 týal

C015tý iy

NtrýýýE OF 3EfrRMINAýýON

To

Subjecr

County Clerk County ofI.as Ar.geles C7ffice ri uianartl w r

12400 East Imperia313ighway StZe C4-Ingsri3e
Room 2001 P.O. Box 3044

Notwatk CA 92650 Sacravr.nto CA 951312-3G44

Filing of Notice of DettrotQztation in Compliance JJiEh S2ceion 211.52 0f the 4fii.c.

Resources Code

Project Title Santa Clarira Valley Ssnita.tion District Cnoride tomptiaci
Erviroxuaental Impact Report

SGXNumher 201201I0I0 RECEIVED
.Arojec Location Los Angeles County

OCT 3 Q 2013

Contoct Person Niary Jacobs P.E.

Senior Engtxeer tAnraxAg Section STATE CLEARING HOUSF.
562 908-4288 x2728

rtiacoj.is IdcSd.ara

Project 11escPipr3on. Thc Santa Cjarita Vatley Suutation 13sstrict of Los Aneles Cowsty SCVS prepamd

DOC 0 2777019

ZOOd

the Finsl Santa Clarita Valley Sanitaaon District ChIozide Compliance Facilite3 plan slnr

Environmental Impect Repott Final Facilities Plan and ER to tneet project cbje..WM

including compiiaaee with the Upper Santa Clara River Chlorice Ttral vex icr.

Load Chloride TMDL.

A UraR FacilitZes Plan and ExR was releascd on Apris 24 243 foN i-h ttuded
review period tlst ended on July 24 2013. The conuraents received and tzx. SM%3.L1_.

responses were Incorporated into the Final Facilities Plan and Fn2 which wa.w released o
October 10 2013.

The Final Facilities Plan recommended Alternative 4 with AStenrativc 2 c ..

alternative. ARer Lhe Final Facilities Plan was releasrd.. Vwr.usa ccty

withdrew essential suppor. for Alterr.etive 4 which rrai

October 28 2013 the recommcnded project rojeet w r3ti-iyr4i to ony
Alteraative 2 which is described in the Final Facilities Plan. Urder the Project aportian

of the Valencia W3ter Reclamation Plants VWRPs effluent will receive advanceI

treatment to remove chloride and meet the Chloride TNIDL lirr.it of 140 ng/I. q psrtieni
of the advanced-aeated water will be pumped to the Saugus Watar %Keearýiasior ir
SWRP for ble-nding with its effluent through a hem purxp stacion Ar.ci

pipelint. The brine w2ste from t.ýr advanced oreatmeat zsciitic wl j. dpc.sG. ii

weft iqjection. Brine will be pumped xo te injecttan site by nrv ýttb
pipeline Apprroximatety five injearott wells will N cctthtr eted a.t th.e t1Z1.-ti. - irc

along with appurtenant facilities. The existing chlorine-based disisafection s-ystern . zh
VWRP and SWRP will be raplaced with ultraviole light di3infz..tion facilýtics. Tlus.

Project will be located within the City of Santa Ciarita and adjacent c..

unincorporated Los Angeles County.
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This is to sdvise that the Board of Dircctors of the Santa Ciarica Va3ey SaniuionDrrin-TinalEIR and approved the Paeitities Plan at its Board maeting on CctobCr 2 S. 0 13 3ýd 1ia rtdt tiiv. IYrý

determinations regarding the Project

l. An EiR wa$ prepared for the Project pursuant to the provisions of the Califorrr.a Envirortmcntal Qaiit

Act CEQA.

2. Mitigation measures were tnar3e a condition of the approvz of tlic iucct and a y Yýioý _ri. r .ý

and Reporcing Prograin was adopted pursuant to tlie provisions of CE3P.

3. The Projcct as approved with mitigation measures will have the followinr igitiv.r.t

environment air quality during construction3

4. Finding.a of Fact were made for the Project pursuant to the provisions of CEQA.

5. A StatGment of UvCrriding Considerations was issued for tha Project p4rsuant to the provisso.._c cf ý. Gr3

This is to cenify that the Final E1R with conments and responses at1 tte ceard e Preject ýyym . r

available to the public at the Sanitation Districts Joint Administration dfrtce 14S tiIoikrnu

Whittier California 90601.

Date 110ý3ý ý13T Grsce Robinsort Chan

Chief Engineer snd General 1vlanagnr

T30C 4 2777014

Sood
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1 DECLARATION OF PHILIP L. FRIESS

2 1 Philip L. Friess declare as follows

3 1. I am the department head of the Technical Sei-vices Department of the County

4 Sanitation. Districts of Los Angeles County. One of these districts is the Santa Clarita Valley

5 Sanitation District of Los Aligeles County the District the claimant in this proceeding.

6 2. 1 have personal knowledge of the facts set forth herein and if called as a witness to

7 testify thereto I could competently and truthfully do so.

8 3. Exhibit I to the attached comment letter of Claire Hervey Collins on behalf of the

9 District is a true and correct copy of page 3-23 of the Districts 2013 Chloride Source

10 Identification/Reduction Pollution Prevention and Public Dutreach PI

11 4. Exhibit 2 to the comment letter is a true and correct copy of page 6-63 of the final

12 Santa Clarita Valley Sanitation District Chloride Compliance Facilities Plan and Environmental

13 Impact Report Final EIR.

14 5. Exhibit 3 to the comment letter is a true and correct copy of the Notice of

Determination regarding the Final EIR filed by the District with the County of Los Angeles on

16 October 30 2013.

17 1 declare under penalty of perjury under the laws of the State of California that the

18 foregoing is true and correct and that this declaration was executed on November 1 2013 at

19 Whittier California.

20

21

22

23

24

25

26

27

28

Philip L. Friess

4828-5022-3894.1
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DECLARATION OF SERVICE BY EMAIL

I the undersigned declare as follows

I am a resident of the County of Sacramento and I am over the age of 18 years and not a party to

the within action. My place of employment is 980 Ninth Street Suite 300 Sacramento

California 95814.

On November 4 2013 2013 I served the

California Regional Water Quality Control Board Comments and Claimant

Comments

Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

by making it available on the Commissions website and providing notice of how to locate it to

the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of Califorghiq that the foregoing is

true and correct and that this declaration was executed on NovembeY013 at Sacramento

California.

nzo Duran Jr.

Commission on State Mandates

980 Ninth Street Suite 300

Sacramento CA 95814

916 323-3562
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Commission on State Mandates

Original List Date 4/13/2011

Last Updated 11/4/2013

List Print Date 11/04/2013

Claim Number 10-TC-09

Issue Upper Santa Clara River Chloride Requirements

TO ALL PARTIES AND INTERESTED PARTIES

Mailing List

Each commission mailing list is continuously updated as requests are received to include or remove any party or person

on the mailing list. A current mailing list is provided with commission correspondence and a copy of the current mailing

list is available upon request at any time. Except as provided otherwise by commission rule when a party or interested

party files any written material with the commission concerning a claim it shall simultaneously serve a copy of the wriften

material on the parties and interested parties to the claim identified on the mailing list provided by the commission.

However this requirement may also be satisfied by electronically filing your documents. Please see

http//www.csm.ca.gov/dropbox.shtml on the Commissions website for instructions on electronic filing. Cal. Code

Regs. tit. 2 1181.2.

Mr. Geoffrey Neill Tel 916 327-7500

California State Association of Counties
Email gneill@counties.org

1100 K Street Ste 101

Sacramento CA 95814 Fax 916321-5070

Mr. J. Bradley Burgess Tel 916595-2646

MGT of America
Email Bburgess@mgtamer.com

895 La Sierra Drive

Sacramento CA 95864 Fax

Ms. Marieta Delfin Tel 916 323-0706

State Controllers Office B-08 Email mdelfin@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916322-4404

Sacramento CA 95816

Ms. Kathy Rios Tel 916 324-5919

State Controllers Office
Email krios@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916323-4807

Sacramento CA 95816

Mr. Andy Nichols Tel 916 455-3939

Nichols Consulting
Email andy@nichols-consulting.com

1857 44th Street

Sacramento CA 95819 Fax 916739-8712

Ms. Anita Worlow Tel 916 972-1666

AK Company Email akcompany@um.att.com
3531 Kersey Lane

Sacramento CA 95864 Fax
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Mr. Tom Dyer Tel 916 445-3274

Department of Finance A-15 Email tom.dyer@dof.ca.gov
915 L Street

Sacramento CA 95814 Fax

Ms. Jennifer L. Fordyce Tel 916 324-6682

State Water Resources Control Board
Email jfordyce@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Ms. Renee Purdy Tel 213 576-6622

Los Angeles Regional Water Quality Control Board
Email rpurdy@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343
Fax

Ms. Lori Okun Tel 916 341-5165

State Water Resources Control Board
Email lokun@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Ms. Hortencia Mato Tel 949 644-3000

City of Newport Beach
Email hmato@newportbeachca.gov

100 Civic Center Drive

Newport Beach CA 92660 Fax

Mr. David Wellhouse Tel 916 368-9244

David Wellhouse Associates Inc.
Email dwa-david@surewest.net

3609 Bradshaw Road Suite H-382

Sacramento CA 95927 Fax 916368-5723

Ms. Jill Kanemasu Tel 916 322-9891

State Controllers Office B-08 Email jkanemasu@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Mr. Matthew Schuneman Tel 847 513-5504

MAXIMUS
Email matthewschuneman@maximus.com

900 Skokie Boulevard Suite 265

Northbrook IL 60062 Fax 703 251-8240

Mr. Samuel Unger Tel 213 576-6605

Los Angeles Regional Water Quality Control Board
Email sunger@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343 Fax 213576-6686

Ms. Claire Hervey Collins Tel 213 580-5103

Lewis Brisbois Bisgaard Smith LLP
Email claire.collins@lewisbrisbois.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012 Fax 213250-7900
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Ms. Evelyn Tseng Tel 949 644-3127

City of Newport Beach
Email etseng@newportbeachca.gov

100 Civic Center Drive

Newport Beach CA 92660 Fax 949644-3339

Mr. Lee Scott Tel 916 445-3274

Department of Finance A-15 Email Lee.Scott@dof.ca.gov
915 L Street 8th Floor

Sacramento CA 95814 Fax

Mr. Jay Lal Tel 916 324-0256

State Controllers Office B-08 Email JLaI@sco.ca.gov
Division of Accounting Reporting

3301 C Street Suite 700 Fax 916323-6527

Sacramento CA 95816

Ms. Michelle Mendoza Tel 949 440-0845 x 101

MAXIMUS
Email michellemendoza@maximus.com

17310 Red Hill Avenue Suite 340

I rvi ne CA 92614 Fax 614523-3679

Ms. Nicole Kuenzi Tel 916 322-4142

State Water Resources Control Board
Email nicole.kuenzi@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Mr. Matthew Jones Tel 916 323-3562

Commission on State Mandates
Email matt.jones@csm.ca.gov

980 9th Street Suite 300

Sacramento CA 95814 Fax

Ms. Annette Chinn Tel 916 939-7901

Cost Recovery Systems Inc.
Email achinncrs@aol.com

705-2 East Bidwell Street 294
Folsom CA 95630 Fax 916939-7801

Mr. Michael Byrne Tel 916 445-3274

Department of Finance
Email michael.byrne@dof.ca.gov

915 L Street 8th Floor

Sacramento CA 95814 Fax

Mr. Dean Wallraff Tel 818 353-4268

Advocates for the Environment
Email dw@aenv.org

10211 Sunland Blvd.

Shadow Hills CA 91040-1739 Fax

Mr. Mark Ibele Tel 916 651-4103

Senate Budget Fiscal Review Committee E-22 Email Mark.lbele@sen.ca.gov
California State Senate

State Capitol Room 5019 Fax 916323-8386

Sacramento CA 95814
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Ms. Ferlyn Junio Tel 916 480-9444

Nimbus Consulting Group LLC
Email fjunio@nimbusconsultinggroup.com

2386 Fair Oaks Boulevard Suite 104

Sacramento CA 95825 Fax 800518-1385

Mr. Dennis Speciale Tel 916 324-0254

State Controllers Office B-08 Email DSpeciale@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Mr. Edward Jewik Tel 213 974-8564

Los Angeles County Auditor-Controllers Office
Email ejewik@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012
Fax 213 617-8106

Mr. Allan Burdick Tel 916 203-3608

7525 Myrtle Vista Avenue

Sacramento CA 95831

Email

Fax

allanburdick@gmail.com

Mr. Brian Uhler Tel 916 319-8328

Legislative Analysts Office B-29 Email brian.uhler@lao.ca.gov
925 L Street Suite 1000

Sacramento CA 95814 Fax

Ms. Jenny Newman Tel 213 576-6691

Los Angeles Regional Water Quality Control Board
Email jnewman@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343 Fax 213576-6840

Ms. Grace R. Chan Tel 562 699-7411

Santa Clarita Valley Sanitation District of Los Angeles Email gchan@lacsd.org
1955 Workman Mill Road

Whiftier CA 90601 Fax

Ms. Frances McChesney Tel 916 341-5174

State Water Resources Control Board
Email fmcchesney@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Ms. Socorro Aquino Tel 916 322-7522

State Controllers Office
Email SAquino@sco.ca.gov

Division of Audits

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Jolene Tollenaar Tel 916 443-9136

MGT of America
Email jolene tollenaar@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766
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Ms. Susan Geanacou Tel 916 445-3274

Department of Finance A-15 Email susan.geanacou@dof.ca.gov
915 L Street Suite 1280

Sacramento CA 95814 Fax 916 449-5252

Ms. Lacey Baysinger Tel 916 324-0254

State Controllers Office
Email Ibaysinger@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Meg Svoboda Tel 916 651-1500

California Senate Office of Research
Email Meg.Svoboda@sen.ca.gov

1020 N Street Suite 200

Sacramento CA 95814
Fax

Ms. Gwendolyn Carlos Tel 916 324-5919

State Controllers Office
Email gcarlos@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916323-4807

Sacramento CA 95816

Ms. Deborah Smith Tel 213 576-6609

Los Angeles Regional Water Quality Control Board
Email dsmith@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343 Fax 213576-6840

Ms. Harmeet Barkschat Tel 916 727-1350

Mandate Resource Services LLC
Email harmeet@calsdre.com

5325 Elkhorn Blvd. 307
Sacramento CA 95842 Fax 916727-1734

Mr. Mark Rewolinski Tel 949 440-0845

MAXIMUS
Email markrewolinski@maximus.com

625 Coolidge Drive Suite 100

Folsom CA 95630 Fax 916366-4838

Mr. Jim Spano Tel 916 323-5849

State Controllers Office B-08 Email jspano@sco.ca.gov
Division of Audits

3301 C Street Suite 700 Fax 916327-0832

Sacramento CA 95816

Mr. Jai Prasad Tel 909 386-8854

County of San Bernardino
Email jai.prasad@atc.sbcounty.gov

Office ofAuditor-Controller

222 West Hospitality Lane 4th Floor Fax 909386-8830

San Bernardino CA 92415-0018
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Mr. Michael Lauffer Tel 916 341-5183

State Water Resources Control Board
Email mlauffer@waterboards.ca.gov

1001 I Street 22nd Floor

Sacramento CA 95814-2828 Fax 916641-5199

Ms. Hasmik Yaghobyan Tel 213 893-0792

County of Los Angeles Email hyaghobyan@auditor.lacounty.gov
Auditor-Controllers Office

500 W. Temple Street Room 603 Fax 213 617-8106

Los Angeles CA 90012

Mr. Travis Lange Tel 661 286-4098

City of Santa Clarita
Email tlange@santa-clarita.com

Department of Public Works

Division of Environmental Services
Fax 661 259-8125

23920 Valencia Boulevard

Santa Clarita CA 91355
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Table 7. Special Districts Annual Report - Fiscal Year 2010- 11 - continued

Waste Disposal Activity Revenues and Expenses by Special District in Alphabetical Order

Sanitary District No.

5Marin

Santa Ana Gardens

Sanitary District

Orange

Santa Ana

Watershed Project

Authority

Santa Clarita Valley

Sanitation District of

Los Angeles

County

Santa Cruz County

Sanitation District

Santa Cruz

Santa Lucia

Community Services

District

Santa Margarita

Water District

Santa

Margarita-Dana

PointAuthority

Santa Nella County

Water District

Santa Ynez

Community Services

District

Operating Revenues

Service Charges $3306355 $- $13433628 $19818374 $19568846 $- $11129993 $- $372760 $1151805

Connection Fees
62544 - - 986777 81749 - - - - 4912

Service Type Assessment - - - - - - - - - -
OtherServices

6239 - 310154 - 6206 215 1379598 - - 15551

Sales
24709 - - 61810 - - - - - -

Total Operating Revenues
3399847 - 13743782 20866961 19656801 215 12509591 - 372760 1172268

Operating Expenses

Sewage Collection
327752 - - 387499 - - - - - 121985

Sewage Treatment
492782 - 3979126 13799339 11588629 203969 3351879 - 206819 792904

Sewage Disposal - - 7926393 - - - 2187210 - - -
Solid Waste Disposal

24561 - - - - - - - - -
Administration and General

1845756 - 1561023 3799611 - 62948 4671982 - 161648 101655

Depreciation and Amortization
779228

- 4044416 4660615 3812938 73395 7164081 - 61665 194945

Other Operating Expenses

Total Operating Expenses 3470079 17510958 22647064 15401567 340312 17375152 - 430132 1211489

Operating Income Loss
10232 - 3767176 1780103 4255234 340097 4865561 - 57372 39221

Non-Operating Revenues

Interest Income
13973 84 1178639 1730508 187960 1000 606040 9687322 1079 11968

Rents Leases and Franchises
27483 - - - - - 288165 - 1500 -

Taxes and Assessments

Current Secured and Unsecured 1% 565043 5582101 - 1532497 - 27970 142165

Voter Approved Taxes - 6485807 - - 20885

Property Assessments
256875 22202

Special Assessments

Prior Year and Penalties 3109

Intergovemmental

Federal - - 23204 - 1779 - - - - -
State

3912 - 524160 48422 7696580 - 12885 - 413 1500

Other Governmental Agencies - - - - - - - - 437 -
Other Non-Operating Revenues

264522 89 2683528 1782182 - 335 - - 151156 1190

Total Non-Operating Revenues
874933 173 4409531 9140104 7882761 258210 8925394 9687322 182555 199910

Non-Operating Expenses

Interest Expense 34003 792108 2161894 479061 - 3608074 9687322 1689 56640

Other Non-Operating Expenses 12 815520 497856 153274 - 229707 - 3050 -
Total Non-Operating Expenses 34003 12 1607628 2659750 632335 - 3837781 9687322 4739 56640

Non-Operating Income Loss
840930 161 2801903 6480354 7250426 258210 5087613 - 177816 143270

Income Loss Before Operating
770698 161 965273 4700251 11505660 81887 222052 - 120444 104049

Transfers

Operating Transfers In

Operating Transfers Out

Net Income Loss $770698 $161 $965273 $4700251 $11505660 $81887 $222052 $- $120444 $104049
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3
LAWS AND REGULATIONS

3.1 INTRODUCTION

The collection and treatment of wastewater and the management of treated wastewater effluent is

subject to federal state and local regulations. Furthermore federal and state funding for capital

projects is contingent upon the fulfillment of additional regulatory requirements. This section

provides a broad summary of federal state and local laws regulations and plans that must be

considered when planning for wastewater treatment and effluent management facilities.

3.2 REGULATIONS GOVERNING FEDERAL AND
STATE WATERS

This section discusses regulations pertaining to federal and state waters that typically impact

publicly owned treatment works POTWs. The Santa Clarita Valley Sanitation District of

Los Angeles Countys SCVSDs Saugus and Valencia Water Reclamation Plants SWRP and

VWRP respectively are subject to the regulations listed below because they discharge to the

Santa Clara River SCR which is considered waters of the United States waters of the U.S..

Waters of the U.S. are defined as all waters that are currently used or were used in the past or

may be susceptible to use in interstate or foreign commerce including all waters that are subject

to the ebb and flow of the tide. Further definition can be found in Part 328.3 of Title 33 of the

Code of Federal Regulations 33 CFR Part 328.3.

3.2.1 Evolution of Federal Regulations

3.2.1.1 Refuse Act

Federal regulation of discharges to bodies of water began in 1899 with the passage of the Refuse

Act which was primarily intended to protect navigation by preventing discharges that might

interfere with the use of the nations waterways as transportation corridors.

3.2.1.2 Water Pollution Control Act

The Water Pollution Control Act of 1948 was the first federal legislation to address water quality

which had been historically regulated on state and local levels. This act reaffirmed that water

pollution control was primarily a state responsibility but did provide the federal government with

the authority to conduct investigations research and surveys. In 1956 the Water Pollution

Control Act was amended to include provisions for federal grants to support the construction of

POTWs and direct federal regulation of waste discharges.

Santa Clarita Valley Sanitation District 3-1 Apri12013
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3 Laws and Regulations

3.2.1.3 Water Quality Control Act

The Water Quality Control Act enacted in 1965 required states to establish federally approved

ambient water quality standards for interstate watercourses and to develop federally approved

implementation plans for controlling pollution sufficiently to meet these standards.

3.2.2 Federal Regulations

3.2.2.1 Clean Water Act

The 1972 amendments to the federal Water Pollution Control Act marked the beginning of the

current system of federal water quality regulation and increased the level of federal grant funding

for municipal wastewater treatment facilities. Goals of the 1972 amendments included

elimination of pollutant discharges to navigable waters of the U.S. by 1985 and protection of

fishable and swimmable waters wherever attainable by 1983. The 1972 amendments initiated

the National Pollutant Discharge Elimination System NPDES permit program which required

the issuance of discharge permits for all municipal and industrial point sources that discharge into

waters of the U.S.

The 1972 amendments preserved the system of state-established water quality criteria

promulgated under the 1965 Water Quality Control Act but the states were additionally required

to review and update these standards every three years and submit revisions to the United States

Environmental Protection Agency EPA for approval. Water quality standards consisting of the

designated uses of the navigable waters and the water quality criteria for such waters were to be

established. These standards were to consider the waters use and value for public water supplies

propagation of fish and wildlife recreational purposes and agricultural industrial navigation

and other purposes. Where compliance with identified technology-based standards was not

sufficient to ensure attainment of approved water quality standards the 1972 amendments

directed the permitting agency to impose water quality-based effluent limitations in permits.

The federal Water Pollution Control Act was amended a third time in 1977 and the amended act

was renamed the Clean Water Act CWA. The 1977 amendments extended some of the

deadlines identified in 1972 and more clearly delineated the manner in which conventional and

toxic water pollutants were to be treated. The 1977 CWA required that toxic pollutants be

managed through the effluent guidelines program for major industrial dischargers or the

pretreatment program for specified industries discharging to POTWs.

The 1987 amendments to the CWA 1 ended the construction grant program and replaced it

with the state revolving fund SRF loan program for the construction of municipal sewerage

facilities 2 required states to promulgate water quality standards for toxic water pollutants for

which advisory water quality criteria had been developed pursuant to 304a of the CWA and

3 established new requirements for states to develop and implement programs to control

nonpoint source pollution. To address nonpoint source pollution the 1987 amendments also

required the issuance of NPDES permits for stormwater discharges associated with municipal

industrial and construction activities.

3.2.2.2 National Pretreatment Program

The National Pretreatment Program established through the CWA in Part 403 of Title 40 of the

CFR 40 CFR Part 403 requires the implementation of pretreatment programs for POTWs with
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capacities greater than 5 million gallons per day mgd that receive pollutants that may interfere

with POTW operations. POTWs are required to prohibit or limit discharges of pollutants from

industrial facilities that could pass through the treatment processes into receiving waters interfere

with treatment plant operations or limit biosolids management options. SmallerPOTWs with

significant industrial influent treatment process problems or violations of effluent limitations are

also required to implement pretreatment programs. In addition federal standards have been

established to regulate sewer discharges from specific types of industries.

POTWs are responsible for developing implementing and enforcing their own pretreatment

programs. If POTWs fail to properly administer pretreatment programs they are subject to

oversight by state and federal regulatory agencies including enforcement actions penalties fines

or other remedies provided for by the CWA.

The Sanitation Districts of Los Angeles County Sanitation Districts developed and implemented

an industrial wastewater pretreatment program in 1972 with the adoption of the Wastewater

Ordinance. Local discharge limits for industrial wastewater dischargers were adopted in 1975

and the EPA approved the Sanitation Districts program in March 1985. Local industrial

wastewater discharge limits were established to ensure compliance with NPDES and waste

discharge requirements WDRs permit limits for each treatment plant as well as to protect

treatment plant operations and biosolids quality. The pretreatment program has been very

successful in reducing the discharge of contaminants.

The existing industrial wastewater discharge limits are presented in Table 3-1. The Sanitation

Districts regularly review these limits to determine if modifications are needed. Modifications to

the discharge limits may be made if determined necessary to maintain biosolids quality and/or

meet NPDES and WDRs permit limits.

In addition the following numerical requirements from the Sanitation Districts Wastewater

Ordinance apply

The pH of the wastewater discharged shall not be below 6.0 at any time

The dissolved sulfide concentration of the wastewater shall not exceed 0.1 milligrams per

liter mg/L at any time

The temperature of the wastewater shall not exceed 140 degrees Fahrenheit F at any time
and shall not cause the wastewater influent to a Sanitation Districts treatment plant to exceed

104F

3.2.2.3 National Toxics Rule and California Toxics Rule

In 1992 EPA promulgated toxic pollutant water-quality criteria for California in the National

Toxics Rule NTR. EPA promulgated the California Toxics Rule CTR in response to litigation

that overturned two statewide water quality control plans in 1994 the Inland Surface Waters Plan

ISWP and the Enclosed Bays and Estuaries Plan. The CTR took effect in May 2000 and

established numeric criteria for the remaining priority toxic pollutants to meet the requirements of

303c2B of the CWA. The NTR and CTR criteria are regulatory criteria adopted pursuant

to 303c of the CWA that apply to inland surface waters and enclosed bays and estuaries in

California that are waters of the U.S. The NTR and CTR include criteria for the protection of

aquatic life and human health. Aquatic life and human health criteria organisms
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Table 3-1. SCVSD Industrial Wastewater Discharge Limits

Constituent

Instantaneous

Maximum Limit

mg/L
Arsenic 3

Cadmium 15

Chromium Total 10

Copper 15

Cyanide Total 10

Lead 40

Mercury 2

Nickel 12

Silver 5

TICHa Essentially Noneb

Zinc 25

mg/L milligrams per liter

a
Total Identifiable Chlorinated Hydrocarbons TICH include pesticides such as aldrin dieldrin chlordane

dichlorodiphenyltrichloroethane DDT endrin hexachloro-cyclohexane toxaphene and polychlorinated biphenyls

PCBs.
b TICH must be maintained below detection levels.

only apply to all inland surface waters and enclosed bays and estuaries while human health

criteria water and organisms apply to all waters with a municipal and domestic water supply

MUN Beneficial Use BU designation as indicated in regional basin plans. In translating these

criteria to effluent limitations in permits California Regional Water Quality Control Boards

RWQCBs determine which designated BUs apply to the receiving waters and base permit limits

on the most stringent applicable criterion.

3.2.2.4 Clean Water Act 404 and 401 Permits

404 of the CWA established a permit program for regulation of the discharge of dredged

material or fill into waters of the U.S. The permit program is administered by the Secretary of the

Army acting through the United States Army Corps of Engineers Corps. 404 authorizes the

EPA to regulate the discharge of any dredged material or fill that can cause adverse effects on

municipal water supplies recreational areas wildlife fisheries or shellfish beds.

401 of the CWA provided the authority for the state-operated 401 Certification Programs. The

401 Certification process is used by the state to regulate hydrologic modification projects that

require 404 permits.

3.2.3 State Regulations

3.2.3.1 The Porter-Cologne Water Quality Control Act

The Porter-Cologne Water Quality Control Act of 1969 PCA established the current legal

framework for water quality regulation in California. The PCA requires the California State

Water Resources Control Board SWRCB to adopt water quality control plans and policies for

the protection of water quality. The PCA also established nine RWQCBs to develop regional

water quality control plans and implement water quality protection programs at the local level. A
water quality control plan must
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Identify the BUs of the waters to be protected

Establish water quality objectives for the reasonable protection of those BUs

Establish an implementation program for achieving water quality objectives

The SWRCB is the primary agency responsible for formulating policies to protect surface waters

and groundwater supplies within the State of California. The SWRCB has delegated authority for

the day-to-day administration and enforcement of the PCA to the regional level. Each RWQCB
develops a water quality control plan that identifies important water resources within its region

and specifies the BUs for each of these resources. Each water quality control plan must be

approved by the SWRCB the Office of Administrative Law OAL and the EPA. Water quality

control plans are generally reviewed and updated every three years.

The SCVSDs facilities are under the jurisdiction of the RWQCB-Los Angeles RegionRWQCB-LA.The RWQCB-LA is responsible for administering and enforcing the regional water quality

control plans NPDES permits WDRs and pretreatment programs within the Los Angeles basin.

The PCA authorizes RWQCBs to regulate all discharges to water and/or land to protect water

quality. RWQCBs issue WDRs to all dischargers in accordance with 13263 of the California

Water Code CWC and are authorized to review WDRs periodically. These WDRs also serve as

NPDES permits for discharge from the SCVSD facilities see Section 3.4.2 for more information

on NPDES permits. Authority delegated to RWQCBs includes the issuance of WDRs review of

self-monitoring reports submitted by dischargers performance of independent compliance

checks and enforcement for non-compliance. Enforcement actions which may be taken by

RWQCBs under the authority provided by the PCA range from orders requiring relatively simple

corrective actions to monetary penalties levied for failure to comply with permit provisions.

The RWQCBs have also been delegated responsibilities associated with administering and

enforcing the provisions of the CWA. When discharges are made to waters of the U.S.

NPDES/WDRs for point source discharges are issued. Under Chapter 5.5 of the PCA WDRs are

deemed equivalent to NPDES permits issued under the CWA. Thus NPDES permits are

generally issued as both federal and state permits in California and generally have both a State

Order Number and an NPDES permit number.

3.2.3.2 California Water Code 1211

Water Code 1211 states that before a wastewater treatment plant owner may make any change

in the point of discharge place of use or purpose of use of treated wastewater the owner of any

wastewater treatment plant shall obtain approval of the State Water Resources Control Board
for that change. 1211 applies when this change results in a decreased flow to any portion of a

watercourse CWC 1211 b. If the proposed change is expected to have an adverse impact to

biological resources the applicant must include mitigation measures which may include a

minimum discharge rate.

3.2.3.3 Statewide Implementation Policy

In March 2000 the SWRCB adopted a policy establishing provisions to implement the priority

toxic pollutant criteria in the CTR and NTR and implement priority pollutant objectives in the

basin plans of each RWQCB. The Policy for Implementation of Toxics Standards for Inland

Surface Waters Enclosed Bays and Estuaries of California also known as the Statewide
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Implementation Policy establishes provisions for translating CTR criteria NTR criteria and

basin plan water quality objectives for toxic pollutants into

NPDES permit effluent limits

Compliance determinations

Monitoring for 2 3 7 8-tetrachlorodibenzo-p-dioxin equivalents

Chronic toxicity control

Initiating site-specific objective development

Granting exceptions

3.2.4 Local Regulations

3.2.4.1 Water Quality Control Plan-Los Angeles Region

The Water Quality Control Plan-Los Angeles Region Basin Plan for the Coastal Watersheds of

Los Angeles and Ventura Counties Basin Plan was adopted by RWQCB-LA on June 13 1994.

Chapters 2 and 7 of the Basin Plan were updated in November 2011 and September 2011

respectively. The Basin Plan provides the basis for the RWQCB-LAs regulatory program by

designating BUs for all surface and groundwater bodies and setting forth narrative and numerical

water quality objectives that must be maintained or attained to protect these BUs. The Basin Plan

also identifies general types of water quality problems that can threaten BUs of water resources in

the basin and identifies required or recommended control measures for these problems.

RWQCB-LA orders are based on applicable water quality objectives and/or prohibitions specified

in the Basin Plan. The Basin Plan is reviewed and updated every 3 years or as necessary CWA
303c. The most recent Triennial Review began in 2011 and was completed in February 2012.

The findings of the Triennial Review are summarized in Resolution No. R12-001.

Basin Plan Amendments Related to the Santa Clara River

There have been several Basin Plan Amendments that affect the SCR watershed WRPs since the

1994 adoption of the Basin Plan. The majority of these amendments have concerned attainment

of BUs.

Water bodies that do not meet basin plan requirements are considered impaired. Impaired

water bodies are identified in a published list of Water Quality Limited Segments CWA 303 d
List and are evaluated through a prescribed study approach to 1 characterize the sources and

degree of impairment 2 determine total maximum daily loadings TMDLs of the pollutants of

concern to meet water quality objectives WQOs and obtain Bus and 3 allocate pollutant

loadings among the identified sources as Waste Load Allocations WLAs. After adoption by the

RWQCB-LA SWRCB State Office of Administrative Law OAL and the EPA TMDLs
become amendments to the Basin Plan.

The SCR has been divided into sections called reaches that exhibit consistent hydrological

water quality or adjacent land use characteristics. Several of these reaches are listed/impaired

and have defined TMDLs for nutrients nitrogen compounds and chloride that impact the SWRP
and VWRP see Figure 3-1. The Basin Plan amendments that impact the SCR watershed are

shown in Table 3-2.
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Table 3-2. Basin Plan Amendments for the Santa Clara Valley Since 1994

Resolution No. Focus Resolution Description Status

02-018 Salts Upper Santa Clara River TMDL in Effect October 24 2002

Chloride Chloride TMDL

03-008 Salts Upper Santa Clara River TMDL in Effect July 10 2003

Chloride Chloride TMDL

03-011 Nutrients Santa Clara River Nutrient TMDL in Effect March 23 2004

N TMDL

04-004 Salts Upper Santa Clara River TMDL in Effect May 4 2005

Chloride Chloride TMDL

R4-2006-016 Salts Upper Santa Clara River TMDL in Effect June 12 2008

Chloride Chloride TMDL
Implementation Plan

Reconsideration

R4-2007-018 Revision Subdivision of Santa Clara WQS in Effect May 18 2009

River Reach 4

R4-2008-012 Chloride Reconsideration of the Upper TMDL in Effect April 6 2010

Santa Clara River Chloride

TMDL Implementation Plan

and Revise Chloride Water

Quality Objectives

WQS Water Quality Standard

Source RWQCB-LA January 2009.

Beneficial Uses

The portion of the SCR most impacted by the SCVSD facilities generally coincides with Reach 5
which is the SCR reach west of Soledad Canyon and east of the Los Angeles-Ventura County

line. Discharged effluent flows downstream into Reaches 5 to 1.

The Basin Plan identifies existing BUs for surface waters in these reaches as industrial service

supply IND industrial process supply PRO agricultural water supply AGR groundwater

recharge GWR freshwater replenishment FRSH water contact recreation REC1non-contactwater recreation REC2 warm freshwater habitat WARM wildlife habitat WILD
preservation of rare and endangered species RARE and wetland habitat WET. A potential

BU is MUN which currently has no regulatory impact. The designated BUs for Santa Clara

Basin groundwater are MUN IND and ARG.

WQOs have been established in the Basin Plan to ensure that a water body can support its

designated BUs. WQOs are stated as numeric and/or narrative limits for water quality

constituents. Current numeric WQOs in the Basin Plan for selected constituents in the SCR
reaches immediately affected by SWRP and VWRP discharges are presented in Table 3-3. Note

that for the SCR conditional site specific objectives SSOs for chloride have been adopted but

only apply if certain requirements are met.
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Table 3-3. Selected Numeric Surface Water Quality Objectives for Santa Clara River

Reaches 4 Through 6

Reach

TDS
mg/L

Sulfate

mg/L
Chloridea

mg/L
Boron

mg/L
Nitrogen

mg/L

Reach 6. Between Bouquet Canyon Road
1 000 300 100 1 6 10

Bridge and West Pier Highway 99

Reach 5. Between West Pier Highway 99
1 000 400 100 1 5 5

and Blue Cut gauging station

Reach 4A. Between Piru Creek and A
1 300 600 100 1 5 5

Street Bridge Fillmore

Reach 4B. Between Blue Cut gauging
1 300 600 100 1 5 5

station and Piru Creek
a

In 2010 conditional SSOs of 150 mg/L 150 mg/L and 117/130 mg/L were adopted for chloride in Reaches 6 5 and

4B respectively if certain requirements are met.

Source RWQCB-LA Basin Plan.

3.3 TMDLs FOR THE SANTA CLARA RIVER

A TMDL is a written quantitative assessment of water quality problems and contributing

pollutant sources. A TMDL identifies one or more numeric targets based on applicable WQOs
specifies the maximum amount of a pollutant that can be discharged or the amount of a pollutant

that needs to be reduced to meet WQOs allocates pollutant loads among sources in the

watershed and provides a basis for taking actions needed to meet the numeric targets and

implement water quality standards. More than 500 water bodies or segments have been identified

as needing TMDLs in California many for multiple pollutants. TMDLs for nutrients nitrogen

compounds bacteria and chloride are in place for the SCR along reaches that affect the SWRP
and the VWRP.

3.3.1 Nitrogen Compounds TMDL

On August 7 2003 the RWQCB-LA adopted Resolution No. 03-011 the Santa Clara River

Nitrogen Compounds TMDL Nitrogen Compounds TMDL which limits nitrate nitrite and

ammonia. The associated TMDL implementation schedule required the SCVSD to develop a

work plan to monitor and assess surface water quality in the SCR and evaluate the effectiveness

in meeting nitrogen WLAs. On March 23 2005 the SCVSD submitted the required work plan

which specified collection of ambient water quality and biological data from the upper SCR
watershed. The work plan was supplemented with a detailed sampling and analysis plan that was

finalized on May 31 2006. On December 27 2007 a report on the results was submitted. The

results indicated that current TMDL objectives for nitrate nitrite and ammonia were achieved in

the USCR that WLAs were being met by the SWRP and VWRP and that the relevant portions of

the river were not impaired for nutrients. The USCR was subsequently delisted for nitrate nitrite

and ammonia.

3.3.2 Indicator Bacteria TMDL

On July 8 2010 the RWQCB-LA adopted Resolution No. R10-006 the Santa Clara River

Estuary and Reaches 3 5 6 and 7 Indicator Bacteria TMDL Indicator Bacteria TMDL which

limits indicator bacteria densities. The SWRP and VWRP were assigned WLAs for indicator
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bacteria but no action was necessary on the part of these WRPs because they were already in

compliance with the WLAs.

3.3.3 Upper Santa Clara River Chloride TMDL Development

In 1990 the RWQCB-LA adopted a Drought Policy Resolution No. 90-04 in response to

drought conditions persisting since 1987 providing a variance to the applicable chloride WQO.
Duri ng this drought period most of the wastewater treatment plants in the Los Angeles Region

could not comply with their discharge limits for chloride primarily as a result of increased

chloride concentration in imported water supplies. Interim chloride objectives for the SCR of

190 mg/L were set in 1997 and RWQCB-LA staff were directed to conduct a 3-year study to

determine appropriate chloride objectives that would protect salt-sensitive crops and address the

costs and environmental tradeoffs that could occur if end-of-pipe treatment were required at

wastewater treatment plants.

During the 3-year study the RWQCB-LA proposed listing several reaches of the SCR on the

303d list of Water Quality Limited Segments for chloride and in May 1999 EPA listed Reaches

5 and 6 of the SCR the VWRP discharges to Reach 5 and SWRP discharges to Reach 6. The

RWQCB-LA developed Chloride TMDLs for the Upper SCR USCR and in 2002 adopted

Resolution No. 02-018 setting a WLA of 100 mg/L for these reaches.

In 2003 the SWRCB remanded Resolution No. 02-018 back to the RWQCB-LA for

reconsideration of various items including 1 an extension of the interim effluent chloride

limits and 2 re-evaluation of the WQO accounting for the BUs to be protected the quality of

the imported water supply and the impacts of drought periods. In response the RWQCB-LA
adopted Resolution No. 03-008 setting the time frame for compliance with the Chloride TMDLs.

Also in 2003 the RWQCB-LA adopted NPDES permits and Time Schedule Orders TSOs for

the SWRP and the VWRP. The SCVSD filed petitions for review of these permits and TSOs

with the SWRCB following their adoption. The petition was resolved when the RWQCB-LA and

the SCVSD signed a Settlement Agreement and Stipulation Concerning Chlorides in the Upper

Santa Clara River Settlement Agreement.

After the Settlement Agreement was signed the RWQCB-LA adopted Resolution No. 04-004

revising the interim WLA and Implementation Plan for the Chloride TMDL. The interim

chloride WLAs for the SWRP and the VWRP were based on floating limits consisting of State

Water Project water supply chloride levels plus an incremental loading for each plant. The

Implementation Plan required completion of several special studies to characterize the sources

fate transport and specific impacts of chloride in the USCR followed by the development and

implementation of appropriate control measures for meeting the WQO.

3.3.3.1 Threatened and Endangered Species Chloride Threshold Study

The Threatened and Endangered Species Chloride Threshold Study TEs Study completed in

November 2007 determined that the 1988 EPA ambient water quality criteria for chloride for the

protection of aquatic life 230 mg/L as chronic 860 mg/L as acute are protective of locally

important threatened and endangered species Advent-Environ 2007.
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3.3.3.2 Agricultural Chloride Threshold Study

The Agricultural Chloride Threshold Study Ag Study was designed to support the AGR BU for

the USCR. The Ag Study consisted of two parts - a Literature Review Evaluation completed in

September 2005 CH2M HILL 2005 and an evaluation of the appropriate averaging period

completed in January 2008 NewFields Agricultural and Environmental Resources 2008. The

Ag Study determined that the appropriate chloride threshold for salt-sensitive agriculture

avocados strawberries and nursery crops grown in the USCR watershed is in the range of 100

to 117 mg/L with an averaging period of 3 months. The Ag Study was reviewed by an

independent Technical Advisory Panel.

3.3.3.3 Groundwater-Surface Water Interaction Model Study

The Groundwater-Surface Water Interaction Model GSWIM Study resulted in preparation of a

calibrated numerical model in March 2008 CH2M HILL 2008 that enables evaluation of the

impact of WRP recycled water discharges to the SCR on downstream surface water and

groundwater quality. The GSWIM was also used to evaluate various compliance alternatives

including potential SSOs.

3.3.3.4 Site-Specific Objectives and Anti-Degradation Analysis Study

The SSO and Anti-Degradation Analysis Study SSO and ADA Study completed in November

2008 provided the technical and regulatory basis for the RWQCB-LA to consider potential SSOs

for the USCR. As part of the SSO and ADA Study salt-sensitive agriculture was found not to be

an existing or potential BU in Reaches 5 and 6.

3.3.4 Upper Santa Clara River Chloride TMDL Implementation
Plan

In 2006 the TMDL Implementation Plan was amended in RWQCB-LA Resolution

No. R4-2006-016 shortening the time schedule for completing the special studies and

implementing control measures. After completing the special studies TEs Study Ag Study

GSWIM Study and SSO and ADA Study and with the input of various stakeholders including

the SCVSD Ventura County Agricultural Water Quality Coalition VCAWQC United Water

Conservation District United Water and the Upper Basin Water Purveyors an alternative

compliance plan known as Alternative Water Resources Management Plan AWRM was

developed to address chloride while protecting BUs. The RWQCB-LA then adopted Resolution

No. R4-2008-012 in 2008 see Appendix 3-A which set conditional SSOs for chloride and

shortened the implementation deadline from May 4 2016 to May 4 2015. These conditional

SSOs allow a higher 117 mg/L chloride limit but are contingent upon implementation ofthe

specific facilities described in the AWRM. Therefore SSOs higher than the Ag Study range of

100 to 117 mg/L were adopted for Reaches 5 and 6.

The AWRM consisted of chloride source reduction measures and a 3-mgd advanced wastewater

treatment facility brine disposal facilities and salt management facilities. The AWRM is further

described in Section 6.
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3.3.5 Basin Plan Amendment - Subdivision of Santa Clara

River Reach 4

SCR Reach 4 between the Blue Cut gauging station and A Street in Fillmore has a Dry Gap
where surface water in the upper portion of Reach 4 infiltrates into the Piru groundwater basin

and resurfaces approximately 6 miles downstream. Flow from Piru Creek a major tributary also

infiltrates into the groundwater basin.

Initially one WQO for chloride had been assigned to all of Reach 4 despite the changes in

hydrologic conditions along its course. To allow for the development of more geographically

precise SSOs and to better represent the hydraulic regime of the SCR the RWQCB-LA adopted

Resolution R4-2007-018 on November 1 2007 which subdivided Reach 4 of the SCR into two

separate reaches Reach 4A and Reach 4B. Reach 4A now consists of the river segment between

the A Street Bridge in Fillmore and the confluence of Piru Creek. Reach 4B lies between the Piru

Creek confluence and the Blue Cut gauging station.

3.4 DISCHARGE REGULATIONS

3.4.1 Discharge Points and Receiving Waters

The VWRP has two discharge points to the SCR. The primary discharge point is used during

normal conditions. The second is located a few feet away and is only used when the water level

rises in the river to the extent that the primary discharge point is partially or completely

submerged i.e. during heavy storm events. Both discharge points are within Reach 5 of the

SCR about 3500 feet downstream of the Interstate 5I-5 Freeway Bridge.

The SWRP has one discharge point just downstream of the Bouquet Canyon Road Bridge in

Reach 6 of the SCR. The SCR ultimately drains to the Pacific Ocean in Ventura County and is

considered waters of the U.S. as discussed in the beginning of Section 3.2.

3.4.2 NPDES Permits

Discharges from the SCVSD WRPs to the SCR are regulated by NPDES permits issued by the

RWQCB-LA. Updated NPDES permits for discharge to the SCR were adopted for both the

SWRP and VWRP on June 4 2009. Permits are renewed every 5 years unless conditions change

that require a permit reopening e.g. plant capacity expansion treatment upgrade or change in

Basin Plan. Current NPDES permits for the SWRP and VWRP are identified in Table 3-4.

Table 3-4. SWRP and VWRP Waste Discharge and Water Reuse Permits

NPDES Permit

Facility Permit No. RWQCB-LA Order No. WRR Order No.

SWRP CA0054313 R4-2009-0075 97-072

VWRP CA0054216 R4-2009-0074 97-072

An NPDES permit generally contains the following components

Findings Official description of the facility process type and quantity of wastes existing

requirements enforcement actions public notice and applicable basin plans
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Effluent Limitations Narrative and numerical limits for effluent discharge prohibitions

Receiving Water Limitations Narrative and numerical objectives for the receiving waters

Provisions Standard provisions required by the RQWCB and by federal law expiration date

of permit

Compliance/Task Schedule Time schedules and interim reporting deadlines for

compliance

Pretreatment Requirements Standard pretreatment requirements for municipal facilities

Average and daily maximum pollutant discharge limitations are presented in Table 3-5. The

NPDES permits issued for the VWRP and SWRP by the RWQCB-LA in 2009 also include

interim effluent limits for chloride. The chloride interim limit is equal to the sum of the State

Water Project treated water supply chloride concentration plus 114 mg/L for SWRP or

134 mg/L for VWRP not to exceed a daily maximum of 230 mg/L. The interim limits apply

until the Chloride TMDL compliance date.

Disinfection requirements for the VWRP and SWRP are also contained in the NPDES permits.

Adequate disinfection is determined by testing for the levels of coliform bacteria present in the

effluent. See Table 3-5 for coliform limits.

In addition to the discharge limitations listed in Table 3-5 the NPDES Permits for the SWRP and

VWRP include the following discharge requirements.

86F maximum temperature

The pH of wastes discharged must be within the range of 6.5 and 8.5 at all times

The wastes discharged to watercourses must be adequately disinfected at all times

Maximum turbidity of 2 Nephelometric turbidity units NTUs average within a 24-hour

period 5 NTUs more than 5 percent of the time 72 minutes during any 24-hour period and

10 NTUs at any time

To protect underlying ground water basins pollutants must not be present in the wastes

discharged at concentrations that pose a threat to ground water quality

Incorporation of radioactivity limits from Title 22 Drinking Water Standards to protect BUs

Acute and chronic toxicity limitations are based upon the Basin Plan

The permit contains a narrative chronic toxicity effluent limitation with a numeric trigger of

1 Toxicity Unit TUJ for accelerated monitoring

3.4.2.1 Watershed-Wide Monitoring Program

The NPDES permits include the requirement that the SCVSD participate in development of an

updated comprehensive Watershed-Wide Monitoring Program and develop an implementation

plan for this monitoring program in conjunction with other interested stakeholders. The

Watershed-Wide Monitoring Program seeks to assess impacts on water quality and ecological

resources from nonpoint source runoff and aerial fallout as well as point source discharges. The

stated goals of the program are to

Determine compliance with receiving water limits

Monitor trends in surface water quality
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Table 3-5. SWRP and VWRP NPDES Permit Discharge Limitations for Conventional

Nonconventional and Toxic Pollutants

Discharge Limitationsa

Constituent Units

30-day

Avg.

7-day

Avg.

Daily

Max.
Basis

BOD5 @ 20 CBOD mg/L 20 30 45 40CFR133b

TSS mg/L 15 40 45 40CFR133

Settleable Solids mg/L 0.1 -- 0.3 Basin Plan

Oil and Grease mg/L 10 -- 15 Basin Plan

Total Residual Chlorine mg/L -- -- 0.1 Basin Plan

Total Dissolved Solids mg/L 1000 -- -- Basin Plan

Sulfate mg/L SWRP 300 -- -- Basin Plan

mg/L WVRP 400 -- -- Basin Plan

Boron mg/L 1.5 -- -- Basin Plan

Detergents as MBAS mg/L 0.5 -- -- Basin Plan

Ammonia Nitrogen mg/L SWRP 2.0 -- 5.6 TMDL

mg/L VWRP 1.75 -- 5.2

Nitrate Nitrite as Nitrogen mg/L SWRP 7.1 -- -- TMDL

mg/L WVRP 6.8 ----Nitriteas Nitrogen mg/L 0.9 -- -- TMDL

Nitrate as Nitrogen mg/L SWRP 7.1 -- -- TMDL

mg/L WVRP 6.8 ----CyanideSWRP only pg/L 3.9 -- 9.4 Basin Plan

Perchlorate SWRP only pg/L 6 -- -- Basin Plan

Antimony SWRP only pg/L 6 -- -- Basin Plan

Arsenic pg/L 10 -- -- Basin Plan

Cadmium SWRP only pg/L 5 -- -- Basin Plan

Iron pg/L 300 -- -- Basin Plan

Mercury pg/L 0.051 -- -- Basin Plan

Selenium pg/L 4.4 -- -- Basin Plan

Total Trihalomethanesc pg/L 80 -- -- Basin Plan

Coliform Bacteria MPN/100 mL 23 2.2 -- Basin Plan

BOD5 Biochemical Oxygen Demand 5-day

TSS Total Suspended Solids

MBAS Methylene Blue Active Substances

MPN Most Probable Number
a

Mass emission rates based on plant design flow rates of 21.6 mgd and 6.5 mgd for the SWRP and the WVRP
respectively can be calculated as follows Flow mgd x Concentration mg/L x 8.34 conversion factor lbs/day.

During wet-weather storm events in which the flow exceeds the design capacity the mass discharge rate limitations

shall not apply and concentration limitations will provide the only applicable effluent limitations.

b CWA 40 Code of Federal Regulations Part 133.

Total Trihalomethanes is the sum of concentrations of the trihalomethane compounds bromodichloromethane
bromoform chloroform and dibromochloromethane. This limit is based on the Basin Plan WQO incorporation of

MCLs by reference.

Ensure protection of BUs

Provide data for modeling contaminants of concern

Characterize water quality including seasonal variation of surface waters within the

watershed

Assess the health of the biological community

Determine mixing dynamics of effluent and receiving waters in the estuary
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3.5 REGULATIONS GOVERNING WATER REUSE

The discharge and reuse of recycled water is regulated under a number of authorities on the state

and local level.

3.5.1 State Regulations

State requirements for production discharge distribution and use of recycled water are contained

in the following codes

CWC Division 6 - Conservation Development and Utilization of State Water Resources

10610 through 10655 and Division 7- Water Quality 13000 through 13633

California Health and Safety Code Division 6 - Sanitary Districts 6512 and Division 104 -

Environmental Health Sciences 116800 through 116820

California Code of Regulations CCR Title 22 - Social Security Division 4 -

Environmental Health Chapter 3 - Recycling Criteria 60001 through 60355

CCR Title 17-Public Health Division 1- State Department of Health Chapter 5 Sanitation

Environmental Subchapter 1 Engineering Sanitary Group 4 Drinking Water Supplies

7583 through 7605

In addition guidelines for production distribution and use of recycled water have been prepared

or endorsed by state agencies administering recycled water regulations

3.5.1.1 California Water Code

The CWC contains requirements for the production discharge and use of recycled water.

Division 7 Chapter 7 of the CWC specifically addresses requirements for water recycling. This

chapter requires California Department of Public Health CDPH to establish water-recycling

criteria and gives the RWQCBs responsibility for prescribing specific Water Reclamation

Requirements WRRs for water that is used or proposed to be used as recycled water. In

addition Division 7 Chapter 7 of the CWC provides for regulation of recycled water injection

into the ground and requires that greenbelt areas and certain other applications use recycled water

rather than potable water where recycled water is available at a cost-effective price.

The CWC 1210 through 1212 added in 1980 focus on the definition of property rights to

recycled water and require that the owner of a wastewater treatment plant obtain approval from

the SWRCB prior to making any change to the point of discharge place of use and/or purpose of

use of recycled water.

3.5.1.2 Title 22

The CWC 13521 requires the CDPH to establish water reclamation criteria. In 1975 the

CDPH prepared Title 22 regulations to fulfill this requirement. Title 22 was subsequently revised

in 1978 to conform with the 1977 amendments to the CWA and revised again in December 2000.

The requirements of Title 22 regulate production and use of recycled water in California.

Title 22 establishes four categories of recycled water

Undisinfected Secondary Recycled Water oxidized effluent.
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Disinfected Secondary-23 Recycled Water oxidized and disinfected effluent that does not

exceed a most probable number MPN of 23 total coliform bacteria per 100 milliliters mL
median concentration in a 7-day period.

Disinfected Secondary-2.2 Recycled Water oxidized and disinfected effluent that does not

exceed an MPN of 2.2 total coliform bacteria per 100 mL median concentration in a 7-day

period.

Disinfected Tertiary Recycled Water oxidized coagulated clarified filtered and disinfected

effluent.

Criteria for reuse of secondary and tertiary effluent in various reuse applications include limits on

the maximum numbers of total coliform bacteria present within the water. A partial list of suitable

uses of recycled water as defined by Title 22 is summarized in Table 3-6.

Table 3-6. Suitable Uses of Recycled Water

Usea

Disinfected

Tertiary

Recycled
Water

Disinfected

Secondary-

2.2 Recycled
Water

Disinfected

Secondary-

23 Recycled
Water

Undisinfected

Secondary

Recycled
Water

Surface Irrigation

Parks playgrounds and School yards

Residential landscaping

Unrestricted access golf courses

Cemeteries and Freeway

landscaping

Restricted access golf courses

Supply for Impoundments

Nonrestricted recreational

impoundment

Restricted recreational impoundment

Other Uses

Flushing toilets and urinals

Industrial process water that may
contact workers

Structural fire fighting

Decorative fountains

Commercial laundries

Commercial car washes including

hand washes if water is not heated
where public is excluded from

washing process

Industrial boiler feed

Nonstructural fire fighting

Soil compaction

Mixing concrete

Dust control on roads and streets

Cleaning roads sidewalks and

outdoor work areas

Industrial process water that may not

contact workers

Allowed

Allowed

Allowed

Allowed

Allowed

Allowedb

Allowed

Allowed

Allowed

Allowed

Allowed

Allowed

Allowed

Allowed

Allowed

Allowed

Allowed

Allowed

Allowed

Allowed

Not Allowed

Not Allowed

Not Allowed

Allowed

Allowed

Not Allowed

Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Allowed

Allowed

Allowed

Allowed

Allowed

Allowed

Allowed

Not Allowed

Not Allowed

Not Allowed

Allowed

Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Allowed

Allowed

Allowed

Allowed

Allowed

Allowed

Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

Not Allowed

a
This list is not all inclusive.

b With monitoring for viruses bacteria and protozoa cysts.
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In addition to defining permitted uses of recycled water and treatment requirements Title 22

defines sampling and analysis requirements for treatment plant effluent requires preparation of

an engineering report prior to production or use of recycled water specifies general design

criteria for treatment facilities establishes reliability requirements and addresses alternative

methods of treatment.

Water Recycling Requirements

Use of recycled water is usually regulated by the RWQCB under WRRs also known as reuse

permits. WRRs include findings that provide an official description of the facility using the

recycled water and specifications for use of the water. The SCVSD WRR Order was issued in

1987.

The reuse permit contains limits that are consistent with specific WQOs of the Basin Plan.

Table 3-7 summarizes the numerical limits listed in the WRRs. The reuse permits also require

that reclaimed water shall not contain trace constituents or other substances in concentrations

exceeding the limits of the current CDWS.

Table 3-7. SWRP and VWRP WRR Constituent Limits

TDS Sulfate Chloridea

pH mg/L mg/L mg/L
6.0 - 9.0 800 250 300

a Revised WRRs may be issued at anytime. It is expected that new limits would be closer to 100-150 mg/L.

3.5.1.3 SWRCB Recycled Water Policy

On February 3 2009 the SWRCB released a recycled water policy Resolution No. 2009-0011.

The purpose of this policy is to increase the use of recycled water in a manner that implements

state and federal water quality laws and provides direction to RWQCBs proponents of recycled

water projects and the public regarding appropriate criteria to be used by the SWRCB and

RWQCBs in issuing permits for recycled water projects. The policy includes language that

Establishes goals to increase the use of recycled water in California and clarifies the roles of

the SWRCB RWQCBs CDPH and the California Department of Water Resources DWR.

Requires development of salt and nutrient management plans for each groundwater basin by

2014.

Establishes a blue-ribbon advisory panel to guide future actions relating to Emerging

Constituents/Constituents of Emerging Concern CEC.

3.5.1.4 SWRCB Recycled Water General Irrigation Permit

The California Legislature declared its intent that the state undertake all possible steps to

encourage development of water recycling facilities so that recycled water may be made available

to help meet the growing water requirements of the state. In response the SWRCB adopted a

General Waste Discharge Requirements for Landscape Irrigation Uses of Municipal Recycled

Water on July 7 2009 to streamline the regulatory process for reuse of disinfected tertiary

recycled water for

Parks greenbelts and playgrounds

School yards
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Athletic fields

Golf courses

Cemeteries

Residential landscaping common areas

Commercial landscaping except eating areas

Industrial landscaping except eating

Freeway highway and street landscaping

3.5.1.5 California Department of Public Health Draft Groundwater

Recharge Regulations

The CDPH issued new Draft Groundwater Replenishment Reuse Regulations on November 21
2011. For surface spreading projects not using full advanced treated recycled water as defined in

60320.201 of the Draft Groundwater Replenishment Reuse Regulations November 21 2011
the draft regulations allow an initial recycled water contribution RWC of 20 percent or a

20/80 blend ratio of recycled water to dilution water. For surface spreading projects and direct

injection projects using full advanced treated recycled water the initial maximum RWC is to be

determined on a case-by-case basis by CDPH. The draft regulations propose methodology

whereby the RWC could be increased above the initial value which could lead to increased

groundwater recharge. In addition to the RWC requirements the draft regulations provide

requirements for recycled water treatment pathogen removal wastewater source control diluent

water soil treatment process response retention time monitoring wells reporting and various

water quality constituent requirements.

3.5.1.6 Title 17

The focus of Title 17 of the CCR is the protection of potable water supplies through control of

cross connections with potential contaminants. Examples of potential contaminants include

sewage nonpotable water supplies such as recycled water irrigation water and auxiliary water

supplies fire protection systems and hazardous substances. Title 17 Group 4 Article 2

Protection of Water System Table 1 specifies the minimum backflow protection required on a

potable water system when there is a potential for contamination of the potable water supply.

Revisions to Title 17 of the CCR are being developed with the most current draft dated

December 8 2005.

3.5.1.7 Recycled Water Guidelines

To assist in compliance with Title 22 CDPH has prepared a number of guidelines for production

distribution and use of recycled water. Additionally CDPH recommends the use of recycled

water distribution guidelines prepared by the California-Nevada Section of the American Water

Works Association AWWA. These guidelines include

Guidelines for the Preparation of an Engineering Report on the Production Distribution and

Use of Recycled Water

Manual of Cross-Connection Control/Procedures and Practices

Guidelines for the Distribution of Nonpotable Water

Santa Clarita Valley Sanitation District 3-17 Apri12013

Chloride Compliance Facilities Plan and EIR

2149



3 Laws and Regulations

Guidelines for the Use of Recycled Water

Guidelines for the Use of Recycled Water for Construction Purposes

3.5.1.8 Recycled Water Administration

In the State of California recycling requirements are administered by the SWRCB the RWQCB
and CDPH. The direct involvement of each agency during a water recycling project is as follows

The SWRCB issue loans and approves petitions for a change in place and/or purpose of use

of recycled water in accordance with the CWC.

The RWQCB 1 prepares or revises WRRs in accordance with the CWC and Title 22
2 reviews and approves engineering reports required under Title 22 and 3 reviews and

approves recharge projects using recycled water in accordance with the CWC.

The CDPH reviews and approves 1 engineering reports 2 final plans for cross-section

control and pipeline separations in accordance with Title 17 and inspects distribution systems

prior to operation and 3 final user system plans in conjunction with local health agencies

for cross-section control in accordance with Title 17 and inspects systems prior to operations.

3.5.2 Recycled Water Local Regulations

Local requirements focus on the distribution and use of recycled water and primarily on the user

systems. Local requirements generally emphasize cross-connection control. The state

regulations and guidelines discussed above are the governing requirements. The Los Angeles

County Department of Public Health County DPH generally establishes more specific

requirements for separation and construction of potable and recycled water systems specifies

guidelines for user systems and establishes criteria for identification of recycled water facilities.

3.6 REGULATIONS GOVERNING AIR QUALITY

3.6.1 Federal Regulations

3.6.1.1 Federal Clean Air Act

The Federal Clean Air Act FCAA passed in 1963 and amended significantly in 1970 1977 and

1990 requires the EPA to establish national ambient air quality standards NAAQS for air

pollutants. The EPA has promulgated NAAQS for criteria pollutants including carbon monoxide

CO ozone 03 sulfur oxides SOX nitrogen oxides NOX particulate matter with an

aerodynamic diameter of less than 10 microns PMo particulate matter with an aerodynamic

diameter of less than 2.5 microns PM2.5 and lead. State governments in turn must develop

attainment plans to meet these NAAQS by a specific date. As outlined in the California Health

and Safety Code CHSC 39602 the Air Resources Board ARB is designated as the air

pollution control agency of the state and is responsible for developing a state implementation plan

as required by the FCAA. Areas not meeting the NAAQS referred to as nonattainment areas are

required to implement specified air pollution control measures. In California responsibility for

air pollution control measures is divided between the ARB and local air districts. A brief

description of the applicable titles of the FCAA follows.
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Title V

Title V of the FCAA establishes a federal operating permit program for maj or sources of criteria

or hazardous air pollutants to be administered by states. A Title V permit consolidates different

FCAA requirements into a single document. Major sources are required to obtain a Title V
permit. Facilities can also be required to obtain a Title V permit if they are not otherwise major

sources but are subject to New Source Performance Standards NSPS - Title I or National

Emission Standards for Hazardous Air Pollutants NESHAP - Title 111. Neither the SWRP nor

the VWRP is considered a major source by South Coast Air Quality Management District

SCAQMD criteria and Title V permits are not required for any SCVSD facilities at this time.

Title Ill

Title III of the FCAA directs the EPA to establish technology-based standards for 187 hazardous

air pollutants HAPs based on the use of maximum achievable control technology MACT.
POTWs that provide treatment for industrial wastewater streams to comply with any industrial

MACTs are defined as industrial POTWs. For the most part MACT emission standards are to be

imposed on major sources of HAPs. Under the MACT definition the SCVSD facilities are

considered non-industrial POTWs. The SCVSD facilities are not currently nor are they expected

to be a major source of HAPs. Therefore the MACT standard does not apply.

3.6.2 State Regulations

3.6.2.1 California Clean Air Act

The California Clean Air Act CCAA which was signed into law in 1988 requires attainment of

state ambient air quality standards by the earliest practicable date. The CCAA is generally more

stringent than the FCAA. Vehicular sources and consumer products are the primary

responsibility of the ARB while local air districts are primarily responsible for stationary and

portable sources CHSC 39002. The ARB retains oversight authority over the local air districts.

As with the CAA nonattainment areas that do not meet the NAAQS are required to implement

specified air pollution control measures. The CCAA divides nonattainment areas based on

background pollutant levels into categories with progressively more stringent requirements. Each

air district that is located in a nonattainment area is required to submit an air quality management

plan AQMP to the ARB.

SCVSD facilities are located within the jurisdiction of the SCAQMD which is classified as a

severe nonattainment area for ozone and nonattainment area for PMo and PM2.5.

3.6.2.2 Greenhouse Gas Legislation

In June 2005 in response to the increasing body of evidence that greenhouse gases GHGs will

affect the global climate Governor Schwarzenegger issued executive order EO S-3-05 which

established the following GHG emission reduction targets for California by 2010 reduce GHG
emissions to 20001evels by 2020 reduce GHG emissions to 19901evels by 2050 reduce GHG
emissions to 80 percent below 19901evels. Subsequent to the Governors issuance of EO S-3-05

on September 27 2006 the California State Legislature adopted Assembly Bill AB 32 also

called the Global Warming Solutions Act of 2006. AB 32 sets forth the regulatory framework to

achieve the 2020 reduction in statewide emissions levels called for in EO S-3-05. AB 32 assigns
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ARB responsibility for monitoring and reducing GHG emissions as well as preparing a Scoping

Plan to identify how best to reach the 20201imit.

In December 2008 the SCAQMD approved an Interim Guidance Document on how to determine

whether a projects GHG emissions are significant for CEQA purposes and included a numeric

significance threshold for stationary sources. SCAQMD continues to refine this guidance

through a workgroup process. The interim GHG significance threshold is only a recommendation

for lead agencies and not a mandatory requirement although the threshold 10000 metric tons of

COz equivalents per year will be used by SCAQMD when SCAQMD is the lead agency.

In August 2007 Governor Schwarzenegger signed Senate Bill SB 97 which requires the

California Office of Planning and Research OPR to prepare CEQA guidelines for the mitigation

of GHG emissions or the effects of GHG emissions and transmit these Guidelines to the Natural

Resources Agency NRA. On June 19 2008 OPR released its Technical Advisory on CEQA
and Climate Change which was developed in cooperation with the NRA the California

Environmental Protection Agency Cal-EPA and ARB. The Technical Advisory encourages

lead agencies to follow three basic steps 1 identify and quantify the GHGs that could result

from a proposed project 2 analyze the effects of those emissions and determine whether the

effect is significant and 3 if the impact is significant identify feasible mitigation measures or

alternatives that will reduce the impact below a level of significance.

The NRA adopted amendments to the CEQA Guidelines for GHG emissions on January 1 2010.

The amendments encourage lead agencies to consider many factors in performing a CEQA
analysis but preserve the discretion granted by CEQA to lead agencies in making their own

determinations based on substantial evidence. The amendments also encourage public agencies

to make use of programmatic mitigation plans and programs from which to tier when they

perform individual project analyses.

3.6.3 Local Regulations

3.6.3.1 South Coast Air Quality Management District

The SCAQMD is responsible for stationary and indirect source control air monitoring

enforcement of delegated mandates and attainment plan preparation for Orange County thenon-desert
portions of Los Angeles Riverside and San Bernardino Counties and the Riverside

County portions of the Salton Sea Air Basin and the Mojave Desert Air Basin. All of the SCVSD
facilities are within the jurisdiction of the SCAQMD.

3.6.3.2 Air Quality Management Plan

The FCAA requires that the appropriate air quality authorities prepare air quality plans designed

to achieve the federal ambient air quality standards. As mentioned above the SCAQMD is

responsible for preparing an AQMP and submitting that plan to the ARB. The ARB then reviews

the AQMP and following approval incorporates it into the California State Implementation Plan

SIP which includes air quality plans prepared by other local air quality control districts. The

ARB then forwards the State Implementation Plan to EPA Region IX for approval. Every

three years the SCAQMD updates the AQMP. The fina12012 AQMP was adopted by the

SCAQMD Governing Board on December 7 2012.
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3.6.3.3 South Coast Air Quality Management District Permit Rules

The SCAQMD regulates stationary and area-wide sources through a variety of general

prohibitory rules. These rules limit criteria pollutants irrespective of the sources size. The

rules include source-specific Regulation XI standards New Source Review Regulation XIII that

requires best available control technology BACT and offsets for new and modified sources and

implementation of federally-delegated rules.

Similarly the SCAQMD has promulgated technology-based rules to limit emissions of toxic air

pollutants from new and existing operations. The rules apply to all permit applications for new or

modified facilities and/or equipment. Some of these rules were originated by the SCAQMD and

some such as those addressing diesel particulates were based on airborne toxic control measures

ATCM adopted by the ARB.

3.6.3.4 Regulation XIII New Source Review

The SCAQMD new source review NSR program applies when there is a permitting action

resulting in increased emissions of any nonattainment air pollutant precursors to a nonattainment

pollutant ammonia or ozone depleting compounds ODCs from a new or modified source of

emissions. The main elements of NSR are best available control technology BACT
requirements modeling and offsets. Any new or modified facilities where the emissions increase

is greater than the offset threshold must obtain offsets by purchasing emission reduction credits or

reducing emissions elsewhere at the facility simultaneous emissions reductions thereby

resulting in no net increase in emissions.

The SCAQMDs NSR program has been modified several times since it was first adopted in

1976. Generally each modification has reduced the offset requirement thresholds which led to a

concern that sufficient offsets would not be available to allow the permitting of essential public

service projects such as POTWs and landfills. Consequently the SCAQMD created a pool of

emission offsets known as the Priority Reserve to ensure offset availability for such projects.

This pool can be accessed at no charge to satisfy emission offset requirements for essential public

service projects. Access to the Priority Reserve does not eliminate the requirement to install

BACT.

3.6.3.5 Rule 1401 New Source Review of Toxic Air Contaminants and

Subsequent Rules

Rule 1401 is the SCAQMDs NSR program for toxic emissions while Rule 1402 addresses

control of toxic air contaminants from existing sources and implements the state Air Toxics Hot

Spot Program. Under Rule 1401 the SCAQMD reviews permit applications for new or modified

sources to determine if the facility is required to submit a health risk assessment and to assess

whether BACT for Toxics T-BACT is required. A permit application will be denied if the

cancer burden is greater than 0.5 or if the maximum individual cancer risk MICR is greater than

1 in 1 million or 10 in 1 million for sources that apply T-BACT. Rule 1402 requiresfacility-widerisk assessments for facilities notified by the SCAQMD or under the original State Hot

Spots program. Based upon the facility-wide MICR cancer burden or Hazard Index HI a

facility may trigger different risk thresholds for public notification 10 in 1 million MICR or HI

of 1.0 action level 25 in 1 million MICR 0.5 cancer burden or HI of 3.0 or significant risk

100 in 1 million MICR or HI of 5.0. The latter two triggers would require the facility to reduce
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risk through specified Risk Reduction Plans. Neither SCVSD facility has ever triggered afacility-based
public notice threshold or a mandatory risk reduction threshold.

As a result of increased concern over environmental justice and impacts to sensitive receptors a

more restrictive toxic emissions NSR rule Rule 1401.1 was adopted to cap risk from new or

relocated facilities locating near schools.

3.6.3.6 Regulation XXVII Climate Change

This SCAQMD climate change regulation developed in response to AB 32 establishes the

Southern California Climate Solutions Exchange Program. Through this program entities can

purchase carbon reductions from the exchange to mitigate emissions from new projects.

Participation in the program is voluntary.

3.7 REGULATIONS GOVERNING BIOSOLIDS
MANAGEMENT

All solids generated within the SCVSD are processed onsite at the VWRP. The disposal of solids

and beneficial reuse of biosolids are subject to federal and state regulations. Depending upon the

type and level of treatment provided solids/biosolids are placed into different classifications

which determine allowable application of these materials.

3.7.1 Federal Regulations

The EPA promulgated Standards for the Use or Disposal of Sewage Sludge Title 40 of the Code

of Federal Regulations Part 503 Part 503 in 1993. Part 503 is a comprehensive risk-based

regulation that protects human health and the environment from pollutants of concern that can be

present in biosolids. Biosolids are sewage sludges/solids that have been treated/stabilized to a

degree suitable for beneficial reuse. Part 503 specifies general requirements pollutant limits

management practices and operational standards for various biosolids management options such

as land application surface disposal and incineration. It provides the basis for classifying

biosolids as Class A or Class B depending on the level of pathogen reduction the degree of

vector attraction reduction and the concentration of regulated pollutants in the biosolids. Both

Class A and Class B biosolids are both protective of public health and the environment.

All wastewater treatment plant solids produced in the SCVSD are processed at the VWRP which

produces Class B biosolids. Class B biosolids meet the pathogen and vector attraction reduction

requirements of Part 503 and do not exceed the pollutant ceiling concentrations listed in

Table 3-5. Class B biosolids may be applied in bulk to agricultural land forest public contact

sites e.g. public parks ball fields cemeteries etc. or a reclamation site provided either the

cumulative loading rates or the pollutant concentrations listed in Table 3-7 are not exceeded and

the applicable Part 503 site restrictions are maintained.

3.7.2 State Regulations

The SWRCB enacted State Water Quality Order No. 2000-10-DWQ in August 2000 which was

later replaced by State Water Quality Order No. 2004-0012-DWQ to establish general WDRs for

the reuse of biosolids. Table 3-8 lists pollutant limits for biosolids. The land application
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requirements are more restrictive than those contained in Part 503 and are designed to account for

conditions specific to California soils and local environments through the issuance and oversight

of General Order Permits.

3.8 REGULATIONS GOVERNING HAZARDOUS
MATERIALS

The EPA is the principal federal agency regulating hazardous materials. As such the EPA

broadly defines a hazardous waste as one that is specifically listed in EPA regulations that has

been tested and meets one of the characteristics e.g. toxicity established by the EPA or that has

been declared hazardous by the generator based on its knowledge of the waste.

Cal-EPA has been granted primary responsibility by the EPA for administering and enforcing

hazardous materials management plans. Cal-EPA defines a hazardous material more generally as

a material that because of its quantity concentration physical characteristics or chemical

characteristics poses a significant present or potential hazard to human health and safety or to the

environment if released 26 CCR 25501. Note that hazardous materials include chemicals used

in the operation of a typical POTW.

Table 3-8. Pollutant Limits for Biosolids

Constituent
Ceiling Concentrationa

mg/kg

Pollutant

Concentrationa

mg/kg
Cumulative Loading

Rate kg/ha
Arsenic 75 41 41

Cadmium 85 39 39

Copper 4300 1500 1500

Lead 840 300 300

Mercury 57 17 17

Molybdenum 75 - -

Nickel 420 420 420

Selenium 100 100 100

Zinc 7500 2800 2800

mg/kg milligramsper kilogram

kg/ha kilogram per hectare

a

Dry weight basis.

Source EPA 40 CFR 503 - Standards for the Use or Disposal of Sewage Sludge 1997.

3.9 REGULATIONS GOVERNING ENVIRONMENTAL
IMPACTS

3.9.1 Federal Regulations

3.9.1.1 National Environmental Policy Act

The National Environmental Policy Act NEPA enacted in 1970 came in response to a national

sentiment that federal agencies should take more direct responsibility in providing greater

protection for the environment. NEPA is the nations basic charter for the protection of the

environment. It establishes environmental policy for the nation provides an interdisciplinary
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framework for federal agencies to prevent environmental damage and contains procedures to

ensure that federal agency decision makers take environmental factors into account Bass
Herson and Bogdan 1996.

Because there are no proposed federal actions under this Facilities Plan no federal lead agency is

required.

3.9.2 State Regulations

3.9.2.1 California Environmental Quality Act

The California Environmental Quality Act CEQA enacted in 1970 was modeled after NEPA.

CEQA applies to all proposed discretionary activities that will be carried out or approved by

California public agencies such as the Sanitation Districts unless such activities are specifically

exempted. Under CEQA the Lead Agency is the agency with the principal responsibility to

approve a project and therefore is the agency responsible for preparing a CEQA document for a

proposed project. For the Facilities Plan the SCVSD will serve as the CEQA Lead Agency.

The purpose of CEQA is to minimize environmental damage. Key objectives of CEQA are to

disclose to decision makers and the public the significant environmental effects of the proposed

project to enable them to understand the environmental consequences of a project and to balance

the benefits of a project against the environmental costs. Major elements of CEQA include

1 disclosing environmental impacts 2 identifying and preventing environmental damage

3 fostering intergovernmental coordination 4 enhancing public participation and

5 disclosing agency decision making Bass Herson and Bogdan 1996.

3.10 REGULATIONS GOVERNING ENDANGERED
SPECIES

3.10.1 Federal Regulations

3.10.1.1 The Federal Endangered Species Act

The Federal Endangered Species Act FESA regulates the take of species listed as threatened or

endangered. Take is broadly defined as to harass harm pursue hunt shoot wound kill trap

capture or collect or to attempt to engage in any such conduct.

Federal Endangered Species Act 7
7 of the FESA applies when a project involves a federal action such as issuing a federal permit

or federal funding. 7 requires the federal agency to consult with the USFWS regarding the

potential effect of the agencys action on species listed as threatened or endangered.

7 compliance applies to agencies applying for SRF loans because some of the funding is from

federal sources. This consultation typically results in preparation of a biological opinion that

specifies whether the proposed action is likely to jeopardize the continued existence of the listed

species or result in the adverse modification of critical habitat. The biological opinion may
include an incidental take statement if the proposed action would result in the take of a listed

species incidental to the federal action.
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Federal Endangered Species Act 9
9 of FESA prohibits all persons subject to the jurisdiction of the United States from taking

importing exporting transporting or selling any species of fish or wildlife listed as endangered

or threatened.

Federal Endangered Species Act 10

Although 9 prohibits the take of a federally listed species 10 of FESA is the mechanism that

may allow an incidental take of such species. The USFWS may issue a take permit for any taking

that is incidental to and not for the purpose of carrying out an otherwise lawful activity. Along

with the application for an incidental take permit the applicant must submit a conservation plan

that specifies likely impacts that would result from the take mitigation measures to minimize

those impacts funding for the mitigation and a project alternatives analysis.

3.10.2 State Regulations

3.10.2.1 The California Endangered Species Act

Under the California Endangered Species Act Cal-ESA all state Lead Agencies as defined by

CEQA preparing Initial Studies Negative Declarations or environmental impact reports EIRs
must consult with the California Department of Fish and Wildlife CDFW to ensure that any

action authorized funded or carri ed out by that Lead Agency is not likely to jeopardize the

continued existence of any endangered or threatened species. This Cal-ESA consultation

requirement does not apply to local Lead Agencies such as the SCVSD.

The Cal-ESA prohibits any party from importing into the state exporting out of the state or

taking possessing purchasing or selling within the state any part or product of any endangered

or threatened species except as provided in the Native Plant Protection Act or California Desert

Native Plants Act. Through 2081 of the Cal-ESA CDFW may enter into a management

agreement with the project applicant to allow for an incidental take similar to the USFWS
mechanism under 10 of FESA.

3.10.2.2 California Fish and Game Code

The California Fish and Game Code 1601-1616 applies to any state or local government

agency or any public utility that proposes to substantially divert or obstruct the natural flow of

or substantially change or use any material from the bed channel or bank of any river stream or

lake or deposit or dispose of debris waste or other material containing crumbled flaked or

ground pavement where it may pass into any river stream or lake. Any agency proposing such

actions must apply with the CDFW for a Streambed Alteration Agreement SAA which is

negotiated between CDFW and the applicant. The agreement may contain mitigation measures to

reduce the effect of the activity on fish and wildlife resources. The agreement may also include

monitoring to assess the effectiveness of the proposed mitigations.
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3.10.3 Local Regulations

3.10.3.1 Significant Ecological Areas

Significant ecological areas SEAs were developed by the Los Angeles County Department of

Regional Planning DRP as a way to protect biotic diversity including habitat for endangered

species. Although SEAs do not preclude development or construction they promote open space

conservation. SEAs require another level of scrutiny in the CEQA review process by the

Significant Ecological Areas Technical Advisory Committee SEATAC. SEATAC reviews

proposed projects to ensure consistency with SEA-recommended management practices before a

SEA conditional use permit CUP can be issued and the project can be approved.

3.11 REGULATIONS GOVERNING CULTURAL
RESOURCES

3.11.1 Federal Regulations

3.11.1.1 National Historic Preservation Act

A programmatic agreement between the SWRCB and the State Historic Preservation Officer

SHPO requires that projects receiving federal funds administered by the SWRCB such as SRF

loan funding comply with 106 of the National Historic Preservation Act NHPA. Because the

SCVSD intends to finance the Facilities Plan projects with SRF loan funds compliance with

106 of the NHPA will be required.

The 106 review process uses a five-step procedure including 1 the identification and

evaluation of historic properties 2 an assessment of the projects effects on properties that are

eligible for listing on the National Register of Historic Places 3 a consultation with the SHPO
and other relevant agencies and potentially the development of an agreement that addresses the

treatment of historic properties 4 the receipt of comments on the agreement or consultation

results from the Advisory Council on Historic Preservation and 5 project implementation

subject to conditions imposed by the consultation and any agreement.

3.11.2 State Regulations

The state requirements for cultural resources are outlined in 5020 5020.4 5020.7 5024.1

5024.5 5024.6 21084 and 21084.1 of the CaliforniaPublic Resources Code CPRC. In

general compliance with the requirements of 106 of the NHPA is sufficient to ensure

compliance with CEQA.

Other state requirements outlined in 7050.5-7055 of the CHSC and 5097 of the CPRC provide

for the protection of Native American remains and identify special procedures to be followed

when Native American burial sites are found. Compliance with the provisions of these laws is

separate from the requirements of CEQA and NHPA.
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3.12 OTHER APPLICABLE LAWS AND REGULATIONS

3.12.1 Federal Regulations

3.12.1.1 State Revolving Fund

Because a portion of the funding for the SRF program comes from federal sources projects

receiving SRF funds must meet a variety of federal requirements including compliance with the

FESA NHPA and the following executive orders.

Executive Order 11988

This executive order relating to floodplain management was prepared in 1979 to avoid to the

extent possible long- and short-term adverse impacts associated with the occupation and

modification of floodplains and to avoid direct or indirect support of development in floodplains.

This order requires that the agency reviewing the proposed action consider alternatives to avoid

adverse effects and incompatible development in floodplains. If the only practicable alternative is

to site a project in the floodplain and the reviewing agency concurs then the action must be

designed or modified to minimize potential harm to the floodplain. Further a notice containing

an explanation of why the action is proposed to be located in the floodplain must be prepared and

circulated.

Executive Order 11990

This executive order was prepared to provide assistance for new construction located in wetlands

if no practicable alternative exists and to minimize the harm to wetlands that may result from the

proposed use. The order requires early public review of any plans or proposals for new

construction in wetlands and notification of the federal Office of Management and Budget

regarding compliance with the order. The order establishes several factors that should be

considered during evaluation of project effects on the survival and quality of wetlands including

public health and welfare maintenance of natural systems and other uses of wetlands in the

public interest.

Executive Order 11593

This executive order provides for the protection and enhancement of the cultural environment.

Compliance with 106 ofNHPA and with CEQA fulfills the requirements of this order.

Executive Order 12898

This executive order effectively expands the scope of complaints that may be filed with EPA
under Title VI of the Civil Rights Act of 1964 to include issues of environmental justice.

Environmental justice complaints typically allege that facilities generating adverse impacts

associated with pollution and/or potential pollution are systemically sited in and/or permitted to

operate in minority communities. Disproportionate adverse impacts on minority communities

associated with pollution generated by facilities may constitute discrimination. Executive

Order 12898 directs the EPA to address environmental justice concerns through the permitting

process and applies to the permitting decisions of all agencies that receive or act as a conduit for

federal monies.
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The EPAs Title VI regulations apply to all programs and activities carried out by departments or

agencies that receive EPA funding either directly or indirectly. The SWRCB administers a

number of funding programs including SRF which are partially funded by federal monies. The

SWRCB has delegated permitting authority to the local RWQCBs including the RWQCB-LA.
Accordingly all of the permitting decisions of the RWQCB-LA including the issuance

modification or renewal of the WDRs for the SCVSD facilities are subject to the mandates of

Executive Order 12898 and the EPA guidelines implementing that order.

3.12.2 State Regulations

3.12.2.1 Worker Safety

Worker safety laws protect public health in the workplace. These laws are administered and

enforced by the California Occupational Safety and Health Administration Cal-OSHA. The

laws apply to normal operational activities including all provisions for standard injury and illness

prevention construction requirements and requirements for chemical handling and infection and

disease prevention.

3.12.3 Local Regulations

3.12.3.1 Construction Storm Water Program

For construction projects disturbing one or more acres of soil a Notice of Intent NOI package

must be submitted to the SWRCB to obtain coverage under the General Permit for Discharges of

Storm Water Associated with Construction Activity General Permit. The General Permit

requires the development and implementation of a storm water pollution prevention plan

SWPPP. The major objectives of an SWPPP are to help identify sources of sediment and other

pollutants that affect the quality of storm water discharges and to describe and ensure

implementation of best management practices BMPs. The SWPPP emphasizes the use of

appropriately installed and maintained storm water pollution reduction BMPs.

Required elements of an SWPPP include

Site description addressing the elements and characteristics specific to the site

Descriptions of BMPs for erosion and sediment controls

BMPs for construction waste handling and disposal

Implementation of approved local plans

Proposed post-construction controls including description of local post-construction erosion

and sediment control requirements

Non-storm water management
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I

This - 218
1 Analysis I

Proposition 218 Text of Proposed Law

This initiative measure is submitted to the people in accordance with the provisions of

Article II Section 8 of the Constitution.

This initiative measure expressly amends the Constitution by adding articles thereto

therefore new provisions proposed to be added are printed in italic type to indicate that they

are new.

PROPOSED ADDITION OF ARTICLE XIII C

AND ARTICLE XIII D

RIGHT TO VOTE ON TAXES ACT

SECTION 1. TITLE. This act shall be known and may be cited as the Right to Vote on

Taxes Act.

SECTION 2. FINDINGS AND DECLARATIONS. The people of the State of California

hereby find and declare that Proposition 13 was intended to provide effective tax relief and

to require voter approval of tax increases. However local governments have subjected

taxpayers to excessive tax assessment fee and charge increases that not only frustrate the

purposes of voter approval for tax increases but also threaten the economic security of all

Californians and the California economy itself. This measure protects taxpayers by limiting

the methods by which local governments exact revenue from taxpayers without their

consent.

SECTION 3. VOTER APPROVAL FOR LOCAL TAX LEVIES.

Article XIII C is added to the California Constitution to read

ARTICLE XIII C

SECTION 1. Definitions. As used in this article

a General tax means any tax imposed for general gouernmental purposes.

b Local gouernmentmeans any county city city and county including a charter city or

county any special district or any other local or regional gouernmental entity.

c Special district means an agency of the state formed pursuant to general law or a

special act for the local performance ofgouernmental orproprietary functions with limited

geographic boundaries including but not limited to school districts and redeuelopment

agencies.

d Special tax means any tax imposed for specific purposes including a tax imposed for

specific purposes which is placed into a general fund.

SEC. 2. Local Gouernment Tax Limitation. Notwithstanding any other prouision of this

Constitution
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a All taxes imposed by any local gouernment shall be deemed to be either general taxes or

special taxes. Special purpose districts or agencies including school districts shall haue no

power to leuy general taxes.

b No local gouernment may impose extend or increase any general tax unless and until

that tax is submitted to the electorate and approued by a majority uote. A general tax shall

not be deemed to haue been increased if it is imposed at a rate not higher than the maximum
rate so approued. The election required by this subdiuision shall be consolidated with a

regularly scheduled general election for members of the gouerning body of the local

gouernment except in cases of emergency declared by a unanimous uote of the gouerning

body.

c Any general tax imposed extended or increased without uoter approual by any local

gouernment on or after January 1 1995 and prior to the effectiue date of this article shall

continue to be imposed only if approued by a majority uote of the uoters uoting in an election

on the issue of the imposition which election shall be held within two years of the effectiue

date of this article and in compliance with subdiuision b.
d No local gouernment may impose extend or increase any special tax unless and until

that tax is submitted to the electorate and approued by a two-thirds uote. A special tax shall

not be deemed to haue been increased if it is imposed at a rate not higher than the maximum
rate so approued.

SEC. 3. Initiatiue Power for Local Taxes Assessments Fees and Charges. Notwithstanding

any other prouision of this Constitution including but not limited to Sections 8 and 9 of

Article II the initiatiue power shall not be prohibited or otherwise limited in matters of

reducing or repealing any local tax assessment fee or charge. The power of initiatiue to affect

local taxes assessments fees and charges shall be applicable to all local gouernments and

neither the Legislature nor any local gouernment charter shall impose a signature

requirement higher than that applicable to statewide statutory initiatiues.

SECTION 4. ASSESSMENT AND PROPERTY RELATED FEE REFORM.
Article XIII D is added to the California Constitution to read

ARTICLE XIII D

SECTION 1. Application. Notwithstanding any other prouision of law the prouisions of this

article shall apply to all assessments fees and charges whether imposed pursuant to state

statute or local gouernment charter authority. Nothing in this article or Article XIII C shall

be construed to

a Prouide any new authority to any agency to impose a tax assessment fee or charge.

b Affect existing laws relating to the imposition of fees or charges as a condition ofproperty

deuelopment.

c Affect existing laws relating to the imposition of timber yield taxes.

SEC. 2. Definitions. As used in this article

a Agency means any local gouernment as defined in subdiuision b of Section 1 ofArticle

XIII C.

b Assessmentmeans any leuy or charge upon real property by an agency for a special

benefit conferred upon the real property. Assessmentincludes but is not limited to special

assessment benefit assessment maintenance assessment and special assessment tax.
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c Capital cost means the cost of acquisition installation construction reconstruction or

replacement of a permanent public improuement by an agency.

d Districtmeans an area determined by an agency to contain all parcels which will

receiue a special benefit from a proposed public improuement orproperty-related seruice.

e Feeor charge means any leuy other than an ad ualorem tax a special tax or an

assessment imposed by an agency upon a parcel or upon a person as an incident ofproperty

ownership including a user fee or charge for a property related seruice.

f Maintenance and operation expenses means the cost of rent repair replacement

rehabilitation fuel power electrical current care and superuision necessary to properly

operate and maintain a permanent public improuement.

g Property ownership shall be deemed to include tenancies of real property where

tenants are directly liable to pay the assessment fee or charge in question.

h Property-related seruice means a public seruice hauing a direct relationship to property

ownership.

i Special benefit means a particular and distinct benefit ouer and aboue general benefits

conferred on real property located in the district or to the public at large. General

enhancement ofproperty ualue does not constitute special benefit.

SEC. 3. Property Taxes Assessments Fees and Charges Limited. a No tax assessment fee

or charge shall be assessed by any agency upon any parcel ofproperty or upon any person as

an incident ofproperty ownership except

1 The ad ualorem property tax imposed pursuant to Article XIII and Article XIII A.

2 Any special tax receiuing a two-thirds uote pursuant to Section 4 ofArticle XIII A.

3 Assessments as prouided by this article.

4 Fees or charges for property related seruices as prouided by this article.

b For purposes of this article fees for the prouision of electrical or gas seruice shall not be

deemed charges or fees imposed as an incident ofproperty ownership.

SEC. 4. Procedures and Requirements for All Assessments. a An agency which proposes to

leuy an assessment shall identify all parcels which will haue a special benefit conferred upon
them and upon which an assessment will be imposed. The proportionate special benefit

deriued by each identified parcel shall be determined in relationship to the entirety of the

capital cost of a public improuement the maintenance and operation expenses of a public

improuement or the cost of the property related seruice being prouided. No assessment shall

be imposed on any parcel which exceeds the reasonable cost of the proportional special benefit

conferred on that parcel. Only special benefits are assessable and an agency shall separate

the general benefits from the special benefits conferred on a parcel. Parcels within a district

that are owned or used by any agency the State of California or the United States shall not

be exempt from assessment unless the agency can demonstrate by clear and conuincing

euidence that those publicly owned parcels in fact receiue no special benefit.

b All assessments shall be supported by a detailed engineers report prepared by a

registered professional engineer certified by the State of California.

c The amount of the proposed assessment for each identified parcel shall be calculated and

the record owner of each parcel shall be giuen written notice by mail of the proposed

assessment the total amount thereof chargeable to the entire district the amount chargeable
to the owners particular parcel the duration of the payments the reason for the assessment

and the basis upon which the amount of the proposed assessment was calculated together

with the date time and location of a public hearing on the proposed assessment. Each notice
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shall also include in a conspicuous place thereon a summary of the procedures applicable to

the completion return and tabulation of the ballots required pursuant to subdiuision d
including a disclosure statement that the existence of a majorityprotest as defined in

subdiuision e will result in the assessment not being imposed.

d Each notice mailed to owners of identified parcels within the district pursuant to

subdiuision c shall contain a ballot which includes the agencys address for receipt of the

ballot once completed by any owner receiuing the notice whereby the owner may indicate his

or her name reasonable identification of the parcel and his or her support or opposition to

the proposed assessment.

e The agency shall conduct a public hearing upon the proposed assessment not less than

45 days after mailing the notice of the proposed assessment to record owners of each

identified parcel. At the public hearing the agency shall consider all protests against the

proposed assessment and tabulate the ballots. The agency shall not impose an assessment if

there is a majority protest. A majorityprotest exists if upon the conclusion of the hearing

ballots submitted in opposition to the assessment exceed the ballots submitted in fauor of the

assessment. In tabulating the ballots the ballots shall be weighted according to the

proportional financial obligation of the affected property.

f In any legal action contesting the ualidity of any assessment the burden shall be on the

agency to demonstrate that the property orproperties in question receiue a special benefit ouer

and aboue the benefits conferred on the public at large and that the amount of any contested

assessment is proportional to and no greater than the benefits conferred on the property or

properties in question.

g Because only special benefits are assessable electors residing within the district who do

not own property within the district shall not be deemed under this Constitution to haue been

depriued of the right to uote for any assessment. If a court determines that the Constitution of

the United States or other federal law requires otherwise the assessment shall not be imposed
unless approued by a two-thirds uote of the electorate in the district in addition to being

approued by the property owners as required by subdiuision e.

SEC. 5. Effectiue Date. Pursuant to subdiuision a of Section 10 of Article II the prouisions of

this article shall become effectiue the day after the election unless otherwise prouided.

Beginning July 1 1997 all existing new or increased assessments shall comply with this

article. Notwithstanding the foregoing the following assessments existing on the effectiue

date of this article shall be exempt from the procedures and approual process set forth in

Section 4
a Any assessment imposed exclusiuely to finance the capital costs or maintenance and

operation expenses for sidewalks streets sewers water flood control drainage systems or

uector control. Subsequent increases in such assessments shall be subject to the procedures

and approual process set forth in Section 4.

b Any assessment imposed pursuant to a petition signed by the persons owning all of the

parcels subject to the assessment at the time the assessment is initially imposed. Subsequent
increases in such assessments shall be subject to the procedures and approual process set

forth in Section 4.

c Any assessment the proceeds of which are exclusiuely used to repay bonded indebtedness

of which the failure to pay would uiolate the Contract Impairment Clause of the Constitution

of the United States.

d Any assessment which preuiously receiued majority uoter approual from the uoters uoting

in an election on the issue of the assessment. Subsequent increases in those assessments shall
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be subject to the procedures and approual process set forth in Section 4.

SEC. 6. Property Related Fees and Charges. a Procedures for New or Increased Fees and

Charges. An agency shall follow the procedures pursuant to this section in imposing or

increasing any fee or charge as defined pursuant to this article including but not limited to
the following

1 The parcels upon which a fee or charge is proposed for imposition shall be identified. The

amount of the fee or charge proposed to be imposed upon each parcel shall be calculated. The

agency shall prouide written notice by mail of the proposed fee or charge to the record owner

of each identified parcel upon which the fee or charge is proposed for imposition the amount

of the fee or charge proposed to be imposed upon each the basis upon which the amount of the

proposed fee or charge was calculated the reason for the fee or charge together with the date

time and location of a public hearing on the proposed fee or charge.

2 The agency shall conduct a public hearing upon the proposed fee or charge not less than

45 days after mailing the notice of the proposed fee or charge to the record owners of each

identified parcel upon which the fee or charge is proposed for imposition. At the public

hearing the agency shall consider all protests against the proposed fee or charge. If written

protests against the proposed fee or charge are presented by a majority of owners of the

identified parcels the agency shall not impose the fee or charge.

b Requirements for Existing New or Increased Fees and Charges. A fee or charge shall not

be extended imposed or increased by any agency unless it meets all of the following

requirements

1 Reuenues deriued from the fee or charge shall not exceed the funds required to prouide
the property related seruice.

2 Reuenues deriued from the fee or charge shall not be used for any purpose other than

that for which the fee or charge was imposed.

3 The amount of a fee or charge imposed upon any parcel or person as an incident of

property ownership shall not exceed the proportional cost of the seruice attributable to the

parcel.

4 No fee or charge may be imposed for a seruice unless that seruice is actually used by or

immediately auailable to the owner of the property in question. Fees or charges based on

potential or future use of a seruice are not permitted. Standby charges whether characterized

as charges or assessments shall be classified as assessments and shall not be imposed

without compliance with Section 4.

5 No fee or charge may be imposed for general gouernmental seruices including but not

limited to police fire ambulance or library seruices where the seruice is auailable to the

public at large in substantially the same manner as it is to property owners. Reliance by an

agency on any parcel map including but not limited to an assessors parcel map may be

considered a significant factor in determining whether a fee or charge is imposed as an
incident ofproperty ownership for purposes of this article. In any legal action contesting the

ualidity of a fee or charge the burden shall be on the agency to demonstrate compliance with

this article.

c Voter Approual for New or Increased Fees and Charges. Except for fees or charges for

sewer water and refuse collection seruices no property related fee or charge shall be imposed

or increased unless and until that fee or charge is submitted and approued by a majority uote

of the property owners of the property subject to the fee or charge or at the option of the

agency by a two-thirds uote of the electorate residing in the affected area. The election shall

be conducted not less than 45 days after the public hearing. An agency may adopt procedures
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similarto those for increases in assessments in the conduct of elections under this

subdiuision.

d Beginning July 1 1997 all fees or charges shall comply with this section.

SECTION 5. LIBERAL CONSTRUCTION. The provisions of this act shall be liberally

construed to effectuate its purposes of limiting local government revenue and enhancing

taxpayer consent.

SECTION 6. SEVERABILITY. If any provision of this act or part thereof is for any reason

held to be invalid or unconstitutional the remaining sections shall not be affected but shall

remain in full force and effect and to this end the provisions of this act are severable.

I

This - 218
1 Analysis I
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Introduction

Proposition 218 significantly changes local government finance. This constitutional initiative--approved

by the states voters in November 1996--applies to each of Californias nearly 7000 cities counties

special districts schools community college districts redevelopment agencies and regional

organizations.

The purpose of this guide is to help the Legislature local officials and other parties understand

Proposition 218 including the actions local governments must take to implement it. The guide includes

five chapters

How Proposition 218 Changes Local Finance and Governance.

Understanding the Vocabulary of Proposition 218.

Are Existing Revenues Affected by Proposition 218

What Must a Local Government do to Raise New Revenues

May Residents Overturn Local Taxes Assessments and Fees

Finally the appendix to this guide summarizes major areas of uncertainty pertaining to Proposition 218

some of which the Legislature may wish to address and includes the text of Proposition 218 now
Article XIII C and D of the California Constitutionl
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Chapter 1

How Proposition 218 Changes
Local Finance and Governance

Nearly two decades ago Proposition 13 sharply constrained local governments ability to raise

property taxes the mainstay of local government finance. Proposition 13 also specified that any local

tax imposed to pay for specific governmental programs--a special tax--must be approved bytwo-thirdsof the voters.

Since that time many local governments have relied increasingly upon other revenue tools to finance

local services most notably assessments property-related fees and a variety of small general

purpose taxes such as hotel business license and utility user taxes. It is the use of these local

revenue tools that is the focus of Proposition 218.

In general the intent of Proposition 218 is to ensure that all taxes and most charges on property

owners are subject to voter approval. In addition Proposition 218 seeks to curb some perceived
abuses in the use of assessments and property-related fees specifically the use of theserevenue-raisingtools to pay for general governmental services rather than property-related services.

In this chapter we provide an overview and perspective on the impact of Proposition 218 on local

finance and governance.

Proposition 218 Changes Local Government Finance

Proposition 218 makes several important changes regarding local government finance. Figure 1

summarizes our observations regarding their fiscal impact.

-------------------------------------------------------------------------Prapaýitiann 218s Impact on LacaI Finanee

..... ..............................................................................---Themea su res fisoal impa ot oannot be iully a soertained until the

------unoerýinty regarding someofitspravisionsare resolwed.

---------------------------------------------------------------
------Mostlocal revenuesarenotaffected.

-----------------------------------------------------------------------------------
------The impaoton oerta in Iooal gowemments oould be subsn noaI.

------------------------------------------------------------------------------------
- - - -

Looalgovemmentrewenue reduobons will begin in i997.
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

In the lonq term looal qowern ment revenues a re likely to besome-whatlower and oome from difPeren t sou
roes--------------------------

Some Uncertainty Regarding Proposition 218s Provisions

Proposition 218s requirements span a large spectrum including local initiatives water standby

charges legal standards of proof election procedures and the calculation and use of sewer

assessment revenues. Although the measure is quite detailed in many respects some important

provisions are not completely clear.

In this guide we provide our interpretation of the measures requirements. This interpretation is based
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on our extensive review of the measure as well as consultations with the measures drafters local

government officials and legal counsel. In some cases however we are not able to fully ascertain

the meaning or scope of a Proposition 218 requirement. We believe our uncertainty--frequently shared

by other analysts of the measure--will be resolved only when the Legislature enacts implementing
statutes or court rulings become available.

Accordingly throughout this guide we discuss Proposition 218 as we understand it. Where other

parties have different opinions or the measures requirements are not clear we provide this

information. Finally we provide in Appendix I a summary of the areas in which clarifying legislative or

judicial action may be necessary.

Most Local Revenues Are Not Affected

California local governments raise more than $50 billion annually from taxes assessments and fees.

As Figure 2 shows most of these local revenues are not affected directly by Proposition 218. Instead

Proposition 218s provisions apply to a relatively small subset of local government revenues.

ý--------------------------------------------------------------------------1Nhioh
Local Revenues Are Affected by

Proposition 218

xtýcle d Nox airecxny xftected

New and some recently imposed P roperty ta xes.

------------------------------------------------------------------------------------------generalta xes. Bradley-Burns sales taxes.

------------------------------------------------------------------------------------------SpeoialtBxes.

------------------------------------------------------------------------------------------IVehiole Iioense ta xes.

------------------------------------------------------------------------------------------IRedevelopment revenues.

------------------------------------------------------------------------------------------IMello- Roos ta xes.

------------------------------------------------------------------------------------------ITimber taxes.

IAIlneworincreased assessmens. Mostexisting assessments.

------------------------------------------------------------------------------------------Someexisting assessments.

Propery-related fees. Fees Feesthaarerroproperty-related.

imposed as an inoidentofproperty Gas and eleotrio fees.

ownership not includinq qas elec- Developer fees.

tric or developer fees.
----------------------------------------------.------------------------------------------

Given the relatively small number and dollar value of local revenue sources that are affected by

Proposition 218 we think it is highly unlikely that the measure could cause more than a 5 percent
annual decrease in aggregate local government own-source revenues.

Impact on Certain Local Governments May Be Substantial

The actual impact of Proposition 218 on local public services may be greater than our 5 percent
estimate would suggest however for a variety of reasons. First some governments are highly reliant

upon the types of assessments and fees that would be restricted by this measure. These local

governments--typically small newly incorporated cities and library fire and park and recreation

special districts--may sustain revenue reductions of much more than 5 percent. Some special districts

also lack the authority to propose taxes to replace the lost assessment and fee revenues.

vwwu.l ao.ca.g ov/1996/120196_prop_218/understandi ng_prop218_1296. html
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Second many local governments have limited flexibility to reduce programs when revenues decline.

Most major county programs for example are subject to state and federal mandates and spending

requirements. As a result relatively small revenue losses can trigger significant reductions to the few

programs over which the local government has control.

Finally many local governments will experience both revenue reductions and cost increases to comply
with Proposition 218. For example some local governments will lose part of their assessment and fee

revenues and have to pay

Assessments charges to other local governments.
Increased election property-owner notification and administrative costs.

These increased costs will increase the fiscal impact of this measure on local government programs.

Fiscal Impact Begins in 1997

The fiscal impact of Proposition 218 will begin almost immediately. Within eight months of

Proposition 218s passage local governments will need to reduce or eliminate certain existing

assessments and fees to meet the measures requirements. These requirements are discussed in

Chapter Three. We estimate that these actions will reduce local government revenues by at least

$100 million in 1997-98.

Proposition 218 also requires local governments to place before the voters certain existing

assessments and taxes. Unless the voters ratify these assessments and taxes local governments will

experience additional revenues losses potentially exceeding $100 million annually.

Longer Term Different Revenue Sources Probably Less Money

Proposition 218 restricts local governments ability to impose assessments and property-relatedfees--and
requires elections to approve many local government revenue raising methods. Because of this it

is likely that over the long term local governments will raise fewer revenues from assessments
property-related fees and some taxes.

Unless these reduced local revenues are replaced with other revenues local government spending for

local public services will decrease accordingly. What other revenues could offset these revenue

reductions It is likely that local governments will pursue one or more of the following sources of

potential replacement revenues

Redevelopment revenues.

Developer exactions.

General taxes imposed on particular groups such as business license hotel occupancy and

sporting or entertainment admission taxes.

Special taxes imposed on properties within small discrete areas.

Intergovernmental transfers.

Non-property related fees.

Limited Ability to Raise Replacement Revenues. Local governments ability to expand these six

other revenue sources is not great. Various legal and practical restrictions limit a major expansion of

redevelopment or developer exactions for example. In addition many local government observers

believe that existing hotel and business taxes are already high and not all parts of the state have

major entertainment or sporting centers. We include these taxes on the above list because these

taxes are not paid directly by most voters. Thus the likelihood of their being approved by a majority

of voters may be higher than other general taxes.

Similarly while local governments in California have had difficulty securing the requisite two-thirds

vote to impose special taxes it is likely that some additional special taxes will be approved. Special
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taxes probably are more likely to be adopted in small discrete areas of a community where the

commonality of interest is high however rather than on a community-wide basis. Thus the likelihood

of generating significant revenues from special taxes is not great.

Additional major revenues from the state or federal government also do not appear likely given the

fiscal limitations faced by both these level of governments. Please see our November 1996

publication Californias Fiscal Outlook for our projections of the states fiscal condition.

This leaves the last revenue source on our list non-property related fees. Ultimately the ability of

local government to expand this revenue source turns on how the term property-related fee is

defined by the Legislature or courts. If the definition of a property-related fee is broad then local

governments ability to replace revenues lost by Proposition 218 is limited. Conversely if this definition

is narrow then local government will have greater opportunities to replace lost revenues with

expanded non property-related fees. Even then however the state Constitution and statutes do not

permit local government to charge fees in excess of costs.

All in all our review indicates that most local governments will have some ability to raise revenues to

replace some of the funding lost by Proposition 218. This ability however is limited. Accordingly we

expect that in the long term local governments will raise somewhat less revenues than they would

have otherwise--and local government revenues will come from somewhat different sources. These
revenue reductions will result in lower payments by people and businesses to government--and
decreased spending for local public services.

Proposition 218 Changes Local Governance

In addition to changing local finance Proposition 218 changes the governance roles and

responsibilities of local residents and property owners local government and potentially the state.

While the full ramifications of these changes will not be known for years to come some elements are

already apparent.

Increased Role for Local Residents And Property Owners

Prior to Proposition 218 the local resident and property owners role in approving most new local

government revenue-raising measures was minimal. Local governments typically raised new funds by

imposing new or increased assessments or fees or in the case of charter cities general-purpose

taxes on utility use business licences and hotel occupancy. In most cases California residents or

property owners could object to these taxes or charges at a public hearing or during a statutory

protest procedure but these taxes or charges were not placed on the ballot. In short locally elected

governing bodies held most of the power over local revenue raising.

Proposition 218 shifts most of this power over taxation from locally elected governing boards to

residents and property owners. In order to fulfill this considerable responsibility local residents and

property owners will need greater information on local government finances and responsibilities. Even

with this information however the task of local residents and property owners will be difficult given

the frequently confusing manner in which program responsibilities are shared between state and local

government and among local governments.

Local Government Remains Responsible for Expenditures

Local governments powers in contrast become significantly constrained. While locally elected

governing boards continue to be fully responsible for decision-making regarding the expenditure of

public funds they now have very little authority to raise funds without a vote of the residents or

property owners. In addition Proposition 218 limits local governments authority to call an election to

raise revenues. Specifically except in cases of emergency local governments now may hold elections

on general taxes only once every two years
coryýQliSlited

with an election for members of the
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governing board. Moreover Proposition 218 limits the amount of an assessment or property-related

fee that may be put before the property owners for a vote.

State Government Role May Expand

Proposition 218 may also alter the states role and responsibilities regarding local government in

several important ways. First the Legislature will be asked to play a large role in interpreting

Proposition 218s requirements and helping set the rules regarding local government finance. In some

cases local governments are likely to ask for urgency legislation to enact these measures because

the deadline for compliance with some Proposition 218 provisions is July 1 1997.

Second the Legislature will probably receive requests for fiscal assistance from local governments.
These requests are likely to begin in the spring of 1997 as the fiscal consequences of the assessment

and fee restrictions become apparent. Local governments are likely to turn to the state because it

has more fiscal flexibility than local government. For example the Legislature may raise taxes at any
time with a two-thirds vote of its members.

Finally any effort to restructure state-local program responsibilities is now more complicated.

Specifically the Legislature will have less flexibility to realign programs in a manner that increases

local government responsibility without providing a direct subvention of state funds. This is because

local governments have little or no flexibility to adjust their own revenues.

Chapter 2

Understanding the Vocabulary of

Proposition 218

Any discussion of Proposition 218 requires an explanation of several local government finance words

and terms. This chapter explains the vocabulary.

What Is a Tax
Taxes are governments most flexible revenue raising tool. A tax is a charge on an individual or

business that pays for governmental services or facilities that benefit the public broadly. There need

not be any direct relationship between how much tax a person pays and how much service he or she

receives from government. Example of taxes include the property tax sales tax business licence tax
hotel occupancy tax and utility users tax.

Special Tax Versus General Tax

A tax is called a special tax if its revenues are used for specific purposes and a general tax if its

revenues may be used for any governmental purpose. This distinction is important because it

determines whether a tax must be approved by a majority vote of the electorate general tax--or a

two-thirds vote special tax.

What Is an Assessment

An assessment is a charge levied on property to pay for a public improvement or service that benefits
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property. Assessments are usually collected on the regular property tax bill. They are different

however from the regular 1 percent property tax and property tax debt overrides in that assessment

rates are not based on the value of the property. Assessments are also different from another charge
that sometimes is placed on the property tax bill parcel taxes. Unlike parcel taxes assessments

typically were not voter approved prior to Proposition 218. In addition assessment rates were linked

to the cost of providing a service or improvement whereas parcel taxes could be set at any amount.

Typical assessments include those for flood control improvements streets and lighting and

landscaping.

What Is a Fee
A fee is a charge imposed on an individual or business for a service or facility provided directly to an

individual or business. Local governments charge fees for a wide range of purposes from park entry

fees to building plan check fees. The amount of the fee may not exceed the cost of government to

provide the service.

A New Term Property-Related Fee

Proposition 218 restricts property-related fees defined as fees imposed as an incident of property

ownership. At this time there is no consensus as to which fees meet this definition. The drafters of

Proposition 218 indicate that it was their intent to include most fees commonly collected on monthly
bills to property owners such as those for water delivery garbage service sewer service and storm

water management fees. Other analysts of Proposition 218 contend that fees that vary by level of

service for example a fee for metered water usage should not be considered a property-related fee
because it is based on service usage rather than property ownership. Because Proposition 218 does

not restrict nonproperty- related fees the definition of this term will be an important and sensitive

issue for the Legislature and courts.

Overlapping Terms

While the terms tax assessment and fee are each legally distinct in practice they overlap. For

example communities in California may finance streets from taxes assessments and/or fees. In

addition local government officials sometimes call a charge one term when it was legally adopted as

another. As a result the work of sorting out whether a particular charge must comply with

Proposition 218s requirements for a tax assessment or fee will not always be easy.

Chapter 3

Are Existi n g Reven u es Affected by
Proposition 218

Local governments must bring their existing taxes assessments and property-related fees into

conformity with Proposition 218. The deadline for each of these actions is

July 1 1997--for assessment and property-related fees.

November 6 1998--for taxes.

Below we discuss Proposition 218s requirements regarding existing taxes assessments and fees.

The requirements for new or increased revenue raising tools is the topic of the next chapter. After
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each section we answer some common questions regarding Proposition 218s requirements.

Requirements for Existing Taxes

Proposition 218 does not affect existing special taxes or most general taxes. Proposition 218 affects

only those general taxes that were imposed in 1995 or 1996 without a vote of the people.

In order to continue such a tax Proposition 218 requires the governing body to place the tax before

the voters by November 6 1998. Unless the governing body unanimously votes to declare the election

an emergency the tax election must be consolidated with a regularly scheduled election for members
of the governing body. The local government may continue an existing tax if it is approved by a

majority vote.

0 uesions

Arae ffaneraJ ta3res imp ased beforae iMS wih-ou a vote -of the

ýe-opJe sate from shaJJekg4es

No. Our review indioates that general law cities and oounties that

imposed ge neraI taxes in the eariy 1990s without a vote of the people

continueto be vulnerableto a c hallenge that they did not place their tax

on the baIbtas iequired by Praposikion 62. In 1995 the 0 alifornia Supreme

0 ourt reversed earlier loweroourt deoiaions and found Propositian 62

ta be oonstitutianal.

Arae ileJUo-Roas axaes ali4eciqed

N o. MeIlo - R oostaxesare notaffected by Proposikia n 218. MeIlo-Roos

taxes- us ua Ily i mposed o n new s ubd iv ia ia ns to pay fo r i nf rastruo tu ie-a re

speoia I -taxes and aIready iequiie a two-thirdsvote. There are a very Iimi4ed

numberof oases hovever wheie a boaI govemment has used Melb-Roos

lawto imposeanassassmarrtwithoutatwo-thirdsvote. Webelieve looaI

governments must bring these assessments into oomplianoe with

Proposition 218s assess me nts provisions diao ussed below.

Requirements for Existing Assessments

Local governments must review all existing assessments including standby-charges which the

measure defines as assessments. Figure 3 see next page shows the actions local governments
must take to bring their existing assessments into compliance with Proposition 218.
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Understanding Proposition 218

The Examination Requirement
Many Assessments Will Qualify for Exempt List

Local government must examine each assessment to determine whether it meets one of the

conditions for placement on the exempt list. These conditions are

The assessment was previously approved by voters--or by all the property owners at the time

the assessment was created.

All of the assessment proceeds are pledged to bond repayment.
All the assessment proceeds are used to pay for sidewalks streets sewers water flood

control drainage systems or vector control such as mosquito control.

Our review indicates that more than half of all existing assessments are likely to be exempt. Generally
this is because the assessments funds are used for one of the approved purposes or are pledged to

bond repayment--or the assessment was agreed to by a land developer the sole property owner at

the time the assessment was established.

If an assessment is not exempt then the local government must eliminate the assessment or bring it

into compliance with Proposition 218s assessment calculation and election requirements described

below. Our review indicates that the types of assessments that are not likely to satisfy any of the

conditions for exemption are fire lighting and landscaping and park and recreation assessments.

The Calculation Requirement One of

Proposition 218s Most Significant Changes

Local governments must recalculate all existing assessments that do not qualify for the exempt list.

Our review indicates that in many cases Proposition 218s provisions regarding the calculation of
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assessments will result in local governments lowering the amount they collect in assessments from

property owners or eliminating the assessment. We identify the specific calculation provisions below.

First Determine If a Project orService Provides Special Benefits. The local government must

determine whether property owners would receive a special benefit from the project or service to be

financed by the assessment. Proposition 218 defines a special benefit as a particular benefit to land

and buildings not a general benefit to the public or a general increase in property values. If a project

or service would not provide such a special benefit Proposition 218 states that it may not be

financed by an assessment. Our review indicates that local governments will find it difficult to

demonstrate that some existing assessments for ambulance library police business improvement
and other services satisfy this tightened definition of special benefit. As a consequence some existing

assessments may need to be eliminated.

Second Estimate the Amount of Special Benefit. Local government must use a professional

engineers report to estimate the amount of special benefit landowners would receive from the project

or service as well as the amount of general benefit. This step is needed because Proposition 218

allows local government to recoup from assessments only the proportionate share of cost to provide

the special benefit. That is if special benefits represent 50 percent of total benefits local

government may use assessments to recoup half the project or services costs. Local governments
must use other revenues to pay for any remaining costs. This limitation on the use of assessments

represents a major change from the law prior to Proposition 218 when local governments could

recoup from assessments the costs of providing both general and special benefits.

ThirdSetAssessmentChargesProportionally. Finally the local government must set individual

assessment charges so that no property owner pays more than his or her proportional share of the

total cost. This may require the local government to set assessment rates on a parcel- by- parcel

basis. Properties owned by schools and other governmental agencies--previously exempt from some
assessment charges--now must pay assessments.

Election Requirement All Property-Owners
Vote on Assessments

Local governments must mail information regarding assessments to all property owners. Prior to

Proposition 218 large communities could publish assessment information rather than mail it to every

property owner. Each assessment notice must contain a mail-in ballot for the property owner to

indicate his or her approval or disapproval of the assessment.

After mailing the notices the local government must hold a public hearing. At the conclusion of the

hearing the local government must tabulate the ballots weighing them in proportion to the amount of

the assessment each property owner would pay. For example if homeowner Jones would pay twice

as much assessment as homeowner Smith homeowner Jones vote would count twice as much as

homeowner Smiths vote. The assessment may be imposed only if 50 percent or more of the weighted
ballots support the assessment.
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0 uestions

WaVJd Part or aJJi Af aR CRS5E55AP4L-R be EKeA7pt Jt A7Zk5t Of Jt5

praceeds are msaed foran apprared proyranv

Probabfy no. Proposiion 218 states ha a n assessmen is exe mpt

if rts prooeeds are used ax4-hýsr.aJy for one or more of seven approved

programs. However the measure does not define what oosts may be

included under these approved programs. Thus it is not clear if an

assessmentthafunds sreets an approved program and c urbsorstreet

lighting noidenrfiedasapproved programsisexemp. Legislatnreaotian

may be needed o clarifiy this.

Is tJbe difference beween vgeReraJ benefi2 and spesia

benefi2I ck-ar

N o. Proposition 218 defines aSpeoial benefiC as a disino benefit

to real properky in a speo ifio area. AII oher be nefits-ino luding be netits

to peoplea heahh eduoaion orsafexy or general enhancements to

property values-are considered general benefits. lNhile hese two

benefits are diaino in concept in praoioe they may be difficult to

distinguish. Because of the importance of the -term speoial benefit

legislaive or oo urt aoion may be needed o olarifiy rts deinitio n.

D-0 rEREr5 ffE -P YAe

R enbers mayvole on an assessmen ifheir leaseagreemenspeorfies

ha hey a re respo ns ID le a r pay ing the assess me n. T h is type of p rovisio n

in a leaseagreemenis more oommonoroommeroialpropertieshan

ar residential properties.

Who yets to lrole Urken an aSSeSSAPBR is O b8 JL-YJed oa

p aWis properxy ar praperties with maJtipJe owRers

T his is not addressed in the measure. T hus it would require olarifioatian.

Requirements for Existing Fees

As with assessments local governments must complete a multi-step review of all fees. Figure 4

summarizes the process.
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Aýtiýrýý Required fqr Existing Fees

ENamine AII

FeesZN
Not

PrýýEr1-Relýked
Poperky-RelalM

No Fr1ire r

Actiwn Required

Resirick05 on

Use ol Fees

Rate CaIculakian

RequlrEm-ant

ý

ýMposý-Fee

Examination Requirement
Identifying Property-Related Fees

Understanding Proposition 218

Local government must begin by examining all existing fees to determine whether they areproperty-relatedfees imposed as an incident of property ownership. We discuss this term and the

controversy surrounding it in Chapter Two. As Figure 4 shows if a fee is not property-related then

the local government need not take any further action regarding the fee. Conversely if the fee is

property-related then the local government must make sure that the fee complies with

Proposition 218s restrictions on use of fee revenues and the rate calculation requirements. The
deadline for these actions is July 1 1997.

New Restrictions on Use of Fees

Proposition 218 specifies that no property-related fee may be

Levied to pay for a general governmental service such as police or fire service.

Imposed for a service not used by or immediately available to the property owner.

Used to finance programs unrelated to the property-related service.

In order to comply with these restrictions local governments will need to eliminate or reduce some
existing fees. For example some small cities currently charge property owners fees for ambulance or

fire service. Proposition 218 does not permit governments to impose property-related fees for these

purposes.

Similarly some cities collect franchise fees or in-lieu property taxes from their water departments
and deposit these revenues into their general funds. The cost of these franchise fees and taxes is

passed onto local residents in terms of higher water fees. If water fees are consideredproperty-relatedfees then Proposition 218 would forbid this diversion of fee revenues. Some local government
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observers believe that this diversion of fee revenues was impermissible prior to Proposition 218 as

well.

Possible Local Government Response to Fee Restrictions. In some cases it may be possible for a

local government to restructure a property-related fee so that it would no longer be considered a fee

imposed as an incident of property ownership. For example a mandatory per parcel garbage
collection fee may be considered a property-related fee while an optional garbage collection service

charge may not. Similarly some local governments may be able to show that their franchise fee orin-lieu
property tax represents their water departments reasonable share of central administrative

expenses. If so then Proposition 218 would not prohibit this transfer of revenues from the water

department. Finally some local governments may elect to privatize certain functions formally financed

by property-related fees. Proposition 218 imposes no limit on private fees.

Fee Rate Calculation Requirement

After complying with Proposition 218s restrictions on the use of property-related fees the local

government must make sure that its property-related fees comply with the measures calculation

requirements. Specifically local governments must make sure that no property owners fee is greater

than the proportionate cost to provide the property-related service to his or her parcel. Like

assessments this requirement may result in local governments setting property-related fee rates on a

block-by-block or parcel- by- parcel basis.

This fee rate calculation requirement--sometimes called the proportionality requirement- -will make it

difficult for local government to continue certain programs such as those that offer reduced rates to

low-income residents. This is because local governments typically finance these lower rates by

charging higher rates to other property-owners. If these fees are considered property-related fees
the higher rates would not be permitted by Proposition 218. In order to continue these programs in

the future therefore the local government would need to offset the cost of the program with other

revenues such as general tax revenues.

Question

Ar8 r88L3orj fBeS-SBCk -a5 reR2 SORr-P aJiarm aRd weed
abaloemeR faes-caRsideraed prop erxy-raeJaed fees

Thisisnoolear.Generalfq we in-teipie P raposition218stermIDiaperty-relabedfees as inoluding all fees ha a properry-owner has no easb le

waytoavoid.T hais afee isproperty-relaed iflandoould nobe owned

and usedwikhoutpayinghefee. Accordinglywe do notconsiderfees

fior optionaI aciuiies suc h as the regisration of alarm sysbe ms or the

removal of weeds from neglected parcela to be property-related. Rent

control administratFue fees are a closer call. ..ýenerall we think these

fiees would be considered properky-related ifhere were no practical way

that the owner could avoid the fee short of selling the property or

fu nda menallyo ha nging rts use. C learfy he deiniion oproperry-related

feeswillbeasensittveandimportanissueforhe Legislaureandoourtis.

Chapter 4

What Must a Local Government Do to

Ra i se New Reve n u es
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In order to raise a new tax assessment or property-related fee or to increase an existing one local

governments must comply with many of the same provisions discussed in the previous chapter. In

general these requirements are that local governments may use assessments and property-related

fees only to finance projects and services that directly benefit property--and that mostrevenue-raisingmeasures be approved in an election. Figure 5 summarizes the vote required in these elections.

ý--------------------------------------------------------------------------New
or Inoreased Taxes Assessment a n d Fees

What Vote is Needed

Ty pe

Yote who Yolte

Needed Yodlias Require me nt

General 1es AII uoters in oommu- frlajority

nity oraffected area.
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

S p eo i a l 1 es AII uoters in oommu- Two-thirds

nity oraffeoted area.

All Property owners and Majority

renters responsible weighted in

forpayinq assess- proportion to

ments in affected assessment

area. liability.

General not No NA NIA

property related
------ -- --------------------- -----------------------------------------------P

rope rty related -Yesffiorany LooalgowernmentMajorityofprop-service
may erty owners or

other ihan choose two-ihirds of

water P rope rty o wn e rs eleotarate.

sewer or and renters re- Localqowern-refuse
col- sponsible for pay- ments may

leotion. inq fee in afPeoted weiqhtballots

areaor in proportion to

Eleotorate in he fee liability.

__oted_ a_rea_.___________________________________________________________________
a ffe

This chapter explains the steps local government must take to raise a new tax assessment or

property-related fee or to increase an existing one.

Requirements for New Taxes

In order to impose or increase a tax local government must comply with the following provisions

All general taxes must be approved by a majority vote of the people. A 1986 statutory

initiative--Proposition 62-- previously imposed this vote requirement on general law cities and

counties. Proposition 218 expands this requirement to include charter cities such as Los

Angeles Oakland and San Francisco.
Elections for general taxes must be consolidated with a regularly scheduled election for members
of the local governing body. In an emergency this provision may be waived by a unanimous

vote of the governing body.
Any tax imposed for a specific purpose is a special taxeven if its funds are placed into the

communitys general fund. Prior to Proposition 218 all taxes placed into a communitys general

fund were commonly considered general taxes requiring only a majority vote.
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Requirements for New Assessments

All new or increased assessments must follow the assessment calculation and election requirements
discussed in the previous chapter. There are no exceptions to this requirement.

As a practical matter this requirement will mean that programs that benefit people rather than

specific properties--such as libraries mosquito abatement recreation programs police protection and

some business improvement programs--must be financed by general or special taxes or by other

nonassessment revenues.

Q uestions

OlSt a JOSB g0-m-erRmkL-Rt So APpy IKtk botk Prýp-oSJtJOR21 Ss
assessnaýRap proraJ ProsessaRd lha 4Eristinff slUtUary

pros.ess forassessme-R approra

FoIIow i n g both of th 9sa assGss m 9nt ap proval processes is

likelyto be du plicativ and confusing to propertyownrs. Most

local gouern mantobsaruarsagreathatsome legislatiueaction

to recon c ile the two assass m e n t a pprovaI proG9sses is ngeded.

4 aR 8557ýSSA7ýRý So RSJder4ad vR-e1/ or iRCreaS7--d it Jt JS

7aJ54L-d ýy -a C-o5-0l- JtYJRg f3SlAr k3d was pard af J4eassaess-J778RSra8 SlrBC8r8

Th is is n ot clear. Pro position 21 8 states that a tax is not to

be considared new or incraased if it is increased to a leuel

preuiously approuad by the uotars. Howeuer the measura does

notincludaanysuc h provision rggarding assass mgnts or f9es.

Itis possibl thatanyincras inassessme nts may be subjct

to thg new calculation and al9ction raquiremants.

Requirements for New Fees

To impose a new or increased property-related fee local government must comply with the fee

restriction and fee rate calculation requirements discussed in the last chapter.

Local governments must also

Mail information regarding the proposed fee to every property owner.

Hold a hearing at least 45 days after the mailing.

Reject the proposed fee if written protests are presented by a majority of the affected property

owners.
Hold an election on any property-related fee other than a fee for water sewer or refuse

collection. Figure 5 shows the vote required in these elections.

As a practical matter local governments will find it much more difficult--and expensive--to impose or

increase property-related fees. In some cases local governments are probably more likely to try to

raise revenues through non property-related fees or taxes.
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Question

CauJd a 1osaJ gareranýeat impase a sharffa -on praperty

awRers that is Ra aR assaes.sAo--en iax or propertp-raeJated

ee

No. Propositian218stabeshaalloharges onpropertyasan inoiden

of p rop e rty ow n e rs h ip musbe aax assess men orpro perty-relaedfee.

Proposiion 218 urther staes ha if suo h a o harge on property is no a

tax or an assessme n it is a property-rela-ted fee.

Chapter 5

May Residents Overturn Local Taxes
Assessments and Fees

Proposition 218 expands California residents power to challenge local revenue raising measures.

Greater Initiative Powers

Prior to Proposition 218 the extent to which local residents could use an initiative to challenge local

government revenue raising methods was not certain. In a 1995 case Rossi v. Brown the California

Supreme Court ruled that people had the power to use the initiative to repeal a minor tax. There have

been no court rulings however addressing the question of whether an initiative may be used to

repeal a more substantial revenue source.

Proposition 218 eliminates any ambiguity regarding the power of local residents to use the initiative by

stating that residents of California shall have the power to repeal or reduce any local tax
assessment or fee. In addition the measure forbids the Legislature and local governments from

imposing a signature requirement for local initiatives that is higher than that applicable to statewide

statutory initiatives. As a consequence of these provisions the only limits on local residents ability to

overturn local revenue raising measures appear to be those in the federal constitution such as the

federal debt impairment clause.

Question

-Coard a JasaJ iRiiairae or JaWsarif eJiAairaae a ra-VeRae sirEeM

kaJSpledgHd to beRd rýpayJ77eR

T hisq uesion has evokedoo nsiderableoo ntroversy. GeneralFy many

bond speo ialists indioate that the debt impairmen o lause in the federal

consikution would prevent bcal residents from eliminating a new orexisting

revenue stream if that action would jeopardize the security of bonded

indebbedness. Some local governmen observers however would like

the Legislature to plaoe aime limiton looal iniiatves or-take oheraoion

to provide greaerseourity to bond holders.

Shift of Burden of Proof
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Prior to Proposition 218s passage the courts allowed local governments significant flexibility in

determining fee and assessment amounts. A business or resident challenging the validity of a fee or

assessment carried the burden of proof to show the court that the fee or assessment was illegal.

Proposition 218 changed this legal standard by shifting the burden of proof to local governments. Now
local governments must prove that any disputed fee or assessment charge is legal.

Appendix I

Areas in Which Legislative or Judicial

Clarification May Be Needed

As we discuss throughout this guide while Proposition 218 is quite detailed in many respects some
important provisions are not completely clear. This appendix summarizes the major questions regarding

Proposition 218 that must be resolved so that local governments can begin implementation.

Because Proposition 218 sets a July 1 1997 deadline for local governments to bring existing fees and

assessments into conformity with the measures requirements legislative or judicial clarification on

questions related to assessments and fees is needed as soon as possible.

Property-Related Fees

What is included in the definition of a property-related fee
Are water charges that are based on metered use of water property-related fees
Are regulatory fees such as rent control administrative fees property-related fees
Are lease payments and other such charges on government-owned assets property-related

fees
How precisely must local government allocate shares of costs for a property-related service

Can local government set general fee rate categories or must local government determine the

actual cost of service to every parcel

Assessments

What is a special benefit and how can it be distinguished from a general benefit

Existing assessments used exclusively for sidewalks streets sewers water flood control

drainage systems and vector control are exempt from the measures calculation and election

requirements. How broadly should these exemptions be interpreted
How precisely must local government allocate shares of costs for an assessment Can local

government set general assessment rate categories or must local government determine the

actual cost of service to every parcel
If an existing assessment is increased by a formula that was set forth at the time the existing

assessment was imposed must the assessment comply with the measures calculation and

election requirements Similarly need the measure go through these processes again if a future

assessment is increased by a formula set forth at the time the new assessment was imposed
How should the existing statutory assessment approval process be reconciled with

Proposition 218s assessment approval process
Some assessments are annually re-imposed by local government. Must a local government

annually repeat the calculation and election procedures required by Proposition 218
If an assessment that is annually re-imposed by local government is currently eligible for the

exempt list must it comply with Proposition 218s calculation and election procedures when it is

re-imposed next year
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Elections

What procedures should govern the assessment and fee elections

Who may vote on referendums to repeal assessments fees or taxes
How will a local government determine whether a renter is eligible to vote
Who gets to vote when a parcel is owned by multiple parties or by a governmental entity

Taxes

Are Mello-Roos taxes affected in any way Similarly how should assessments imposed under

Mello-Roos law be treated
Is the measures requirement that certain existing taxes be ratified by the voters an
unconstitutional referendum on taxes

Debt

Could a local initiative jeopardize a revenue stream pledged to the payment of existing or
future debt

Appendix II

Text of Proposition 218

This initiative measure adds Articles XIII C and D to the California Constitution.

RIGHT TO VOTE ON TAXES ACT

SECTION 1. TITLE.

This act shall be known and may be cited as the Right to Vote on Taxes Act.

SECTION 2. FINDINGS AND DECLARATIONS.

The people of the State of California hereby find and declare that Proposition 13 was intended to

provide effective tax relief and to require voter approval of tax increases. However local governments
have subjected taxpayers to excessive tax assessment fee and charge increases that not only

frustrate the purposes of voter approval for tax increases but also threaten the economic security of

all Californians and the California economy itself. This measure protects taxpayers by limiting the

methods by which local governments exact revenue from taxpayers without their consent.

SECTION 3. VOTER APPROVAL FOR LOCAL TAX LEVIES.

Article XIII C is added to the California Constitution to read

ARTICLE XIII C
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SECTION 1. Definitions. As used in this article

a General tax means any tax imposed for general governmental purposes.

b Local government means any county city city and county including a charter city or county
any special district or any other local or regional governmental entity.

c Special district means an agency of the state formed pursuant to general law or a special act
for the local performance of governmental or proprietary functions with limited geographic
boundaries including but not limited to school districts and redevelopment agencies.

d Special tax means any tax imposed for specific purposes including a tax imposed for specific

purposes which is placed into a general fund.

SEC. 2. Local Government Tax Limitation. Notwithstanding any other provision of this Constitution

a All taxes imposed by any local government shall be deemed to be either general taxes or special

taxes. Special purpose districts or agencies including school districts shall have no power to levy

general taxes.

b No local government may impose extend or increase any general tax unless and untfl that tax is

submitted to the electorate and approved by a majority vote. A general tax shall not be deemed to

have been increased if it is imposed at a rate not higher than the maximum rate so approved. The

election required by this subdivision shall be consolidated with a regularly scheduled general election

for members of the governing body of the local government except in cases of emergency declared

by a unanimous vote of the governing body.

c Any general tax imposed extended or increased without voter approval by any local

government on or after January 1 1995 and prior to the effective date of this article shall continue

to be imposed only if approved by a majority vote of the voters voting in an election on the issue of

the imposition which election shall be held within two years of the effective date of this article and
in compliance with subdivision b.

d No local government may impose extend or increase any special tax unless and untfl that tax is

submitted to the electorate and approved by a two-thirds vote. A special tax shall not be deemed to

have been increased if it is imposed at a rate not higher than the maximum rate so approved.

SEC. 3. Initiative Power for Local Taxes Assessments Fees and Charges. Notwithstanding any other

provision of this Constitution including but not limited to Sections 8 and 9 of Article II the initiative

power shall not be prohibited or otherwise limited in matters of reducing or repealing any local tax
assessment fee or charge. The power of initiative to affect local taxes assessments fees and

charges shall be applicable to all local governments and neither the Legislature nor any local

government charter shall impose a signature requirement higher than that applicable to statewide

statutory initiatives.

SECTION 4. ASSESSMENT AND PROPERTY RELATED FEE REFORM.

Article XIII D is added to the California Constitution to read

ARTICLE XIII D

SECTION 1. Application. Notwithstanding any other provision of law the provisions of this article shall

apply to all assessments fees and charges whether imposed pursuant to state statute or local

government charter authority. Nothing in this article or Article XIII C shall be construed to

a Provide any new authority to any agency to impose a tax assessment fee or charge.
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b Affect existing laws relating to the imposition of fees or charges as a condition of property

development.

c Affect existing laws relating to the imposition of timber yield taxes.

SEC. 2. Definitions. As used in this article

a Agency means any local government as defined in subdivision b of Section 1 of Article XIII C.

b Assessment means any levy or charge upon real property by an agency for a special benefit

conferred upon the real property. Assessment includes but is not limited to special assessment
benefit assessment maintenance assessment and special assessment tax.

c Capital cost means the cost of acquisition installation construction reconstruction or

replacement of a permanent public improvement by an agency.

d District means an area determined by an agency to contain all parcels which wfll receive a

special benefit from a proposed public improvement or property-related service.

e Fee or charge means any levy other than an ad valorem tax a special tax or an

assessment imposed by an agency upon a parcel or upon a person as an incident of property

ownership including a user fee or charge for a property related service.

f Maintenance and operation expenses means the cost of rent repair replacement
rehabilitation fuel power electrical current care and supervision necessary to properly operate
and maintain a permanent public improvement.

g Property ownership shall be deemed to include tenancies of real property where tenants are

directly liable to pay the assessment fee or charge in question.

h Property-related service means a public service having a direct relationship to property

ownership.

i Special benefit means a particular and distinct benefit over and above general benefits

conferred on real property located in the district or to the public at large. General enhancement of

property value does not constitute special benefit.

SEC. 3. Property Taxes Assessments Fees and Charges Limited. a No tax assessment fee or

charge shall be assessed by any agency upon any parcel of property or upon any person as an

incident of property ownership except

1 The ad valorem property tax imposed pursuant to Article XIII and Article XIII A.

2 Any special tax receiving a two-thirds vote pursuant to Section 4 of Article XIII A.

3 Assessments as provided by this article.

4 Fees or charges for property related services as provided by this article.

b For purposes of this article fees for the provision of electrical or gas service shall not be deemed

charges or fees imposed as an incident of property ownership.

SEC. 4. Procedures and Requirements for All Assessments. a An agency which proposes to levy an

assessment shall identify all parcels which wfll have a special benefit conferred upon them and upon
which an assessment wfll be imposed. The proportionate special benefit derived by each identified

parcel shall be determined in relationship to the entirety of the capital cost of a public improvement
the maintenance and operation expenses of a public improvement or the cost of the property
related service being provided. No assessment shall be imposed on any parcel which exceeds the

reasonable cost of the proportional special benefit conferred on that parcel. Only special benefits are

assessable and an agency shall separate the general benefits from the special benefits conferred on
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a parcel. Parcels within a district that are owned or used by any agency the State of California or

the United States shall not be exempt from assessment unless the agency can demonstrate by clear

and convincing evidence that those publicly owned parcels in fact receive no special benefit.

b All assessments shall be supported by a detailed engineers report prepared by a registered

professional engineer certified by the State of California.

c The amount of the proposed assessment for each identified parcel shall be calculated and the

record owner of each parcel shall be given written notice by mafl of the proposed assessment the

total amount thereof chargeable to the entire district the amount chargeable to the owners

particular parcel the duration of the payments the reason for the assessment and the basis upon
which the amount of the proposed assessment was calculated together with the date time and
location of a public hearing on the proposed assessment. Each notice shall also include in a

conspicuous place thereon a summary of the procedures applicable to the completion return and
tabulation of the ballots required pursuant to subdivision d including a disclosure statement that

the existence of a majority protest as defined in subdivision e wfll result in the assessment not

being imposed.

d Each notice mailed to owners of identified parcels within the district pursuant to subdivision c
shall contain a ballot which includes the agencys address for receipt of the ballot once completed by

any owner receiving the notice whereby the owner may indicate his or her name reasonable

identification of the parcel and his or her support or opposition to the proposed assessment.

e The agency shall conduct a public hearing upon the proposed assessment not less than 45 days
after mailing the notice of the proposed assessment to record owners of each identified parcel. At

the public hearing the agency shall consider all protests against the proposed assessment and
tabulate the ballots. The agency shall not impose an assessment if there is a majorityprotest. A

majority protest exists if upon the conclusion of the hearing ballots submitted in opposition to the

assessment exceed the ballots submitted in favor of the assessment. In tabulating the ballots the

ballots shall be weighted according to the proportional financial obligation of the affected property.

f In any legal action contesting the validity of any assessment the burden shall be on the agency
to demonstrate that the property or properties in question receive a special benefit over and above

the benefits conferred on the public at large and that the amount of any contested assessment is

proportional to and no greater than the benefits conferred on the property or properties in

question.

g Because only special benefits are assessable electors residing within the district who do not own

property within the district shall not be deemed under this Constitution to have been deprived of the

right to vote for any assessment. If a court determines that the Constitution of the United States or

other federal law requires otherwise the assessment shall not be imposed unless approved by a

two-thirds vote of the electorate in the district in addition to being approved by the property owners
as required by subdivision e.

SEC. 5. Effective Date. Pursuant to subdivision a of Section 10 of Article II the provisions of this

article shall become effective the day after the election unless otherwise provided. Beginning July 1
1997 all existing new or increased assessments shall comply with this article. Notwithstanding the

foregoing the following assessments existing on the effective date of this article shall be exempt
from the procedures and approval process set forth in Section 4

a Any assessment imposed exclusively to finance the capital costs or maintenance and operation

expenses for sidewalks streets sewers water flood control drainage systems or vector control.

Subsequent increases in such assessments shall be subject to the procedures and approval process
set forth in Section 4.

b Any assessment imposed pursuant to a petition signed by the persons owning all of the parcels

subject to the assessment at the time the assessment is initially imposed. Subsequent increases in

such assessments shall be subject to the procedures and approval process set forth in Section 4.
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c Any assessment the proceeds of which are exclusively used to repay bonded indebtedness of

which the failure to pay would violate the Contract Impairment Clause of the Constitution of the

United States.

d Any assessment which previously received majority voter approval from the voters voting in an

election on the issue of the assessment. Subsequent increases in those assessments shall be subject

to the procedures and approval process set forth in Section 4.

SEC. 6. Property Related Fees and Charges. a Procedures for New or Increased Fees and Charges.
An agency shall follow the procedures pursuant to this section in imposing or increasing any fee or

charge as defined pursuant to this article including but not limited to the following

1 The parcels upon which a fee or charge is proposed for imposition shall be identified. The amount
of the fee or charge proposed to be imposed upon each parcel shall be calculated. The agency shall

provide written notice by mafl of the proposed fee or charge to the record owner of each identified

parcel upon which the fee or charge is proposed for imposition the amount of the fee or charge

proposed to be imposed upon each the basis upon which the amount of the proposed fee or charge

was calculated the reason for the fee or charge together with the date time and location of a

public hearing on the proposed fee or charge.

2 The agency shall conduct a public hearing upon the proposed fee or charge not less than 45 days
after mailing the notice of the proposed fee or charge to the record owners of each identified parcel

upon which the fee or charge is proposed for imposition. At the public hearing the agency shall

consider all protests against the proposed fee or charge. If written protests against the proposed
fee or charge are presented by a majority of owners of the identified parcels the agency shall not

impose the fee or charge.

b Requirements for Existing New or Increased Fees and Charges. A fee or charge shall not be

extended imposed or increased by any agency unless it meets all of the following requirements

1 Revenues derived from the fee or charge shall not exceed the funds required to provide the

property related service.

2 Revenues derived from the fee or charge shall not be used for any purpose other than that for

which the fee or charge was imposed.

3 The amount of a fee or charge imposed upon any parcel or person as an incident of property

ownership shall not exceed the proportional cost of the service attributable to the parcel.

4 No fee or charge may be imposed for a service unless that service is actually used by or

immediately available to the owner of the property in question. Fees or charges based on potential

or future use of a service are not permitted. Standby charges whether characterized as charges or

assessments shall be classified as assessments and shall not be imposed without compliance with

Section 4.

5 No fee or charge may be imposed for general governmental services including but not limited to
police fire ambulance or library services where the service is available to the public at large in

substantially the same manner as it is to property owners. Reliance by an agency on any parcel

map including but not limited to an assessors parcel map may be considered a significant factor

in determining whether a fee or charge is imposed as an incident of property ownership for purposes
of this article. In any legal action contesting the validity of a fee or charge the burden shall be on
the agency to demonstrate compliance with this article.

c Voter Approval for New or Increased Fees and Charges. Except for fees or charges for sewer
water and refuse collection services no property related fee or charge shall be imposed or

increased unless and untfl that fee or charge is submitted and approved by a majority vote of the

property owners of the property subject to the fee or charge or at the option of the agency by a

two-thirds vote of the electorate residing in the affected area. The election shall be conducted not

less than 45 days after the public hearing. An agency may adopt procedures similar to those for

vAnnu.lao.ca.gov/1996/120196_prop_218/understanding_prop218_1296.html
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increases in assessments in the conduct of elections under this subdivision.

d Beginning July 1 1997 all fees or charges shall comply with this section.

SECTION 5. LIBERAL CONSTRUCTION.

The provisions of this act shall be liberally construed to effectuate its purposes of limiting local

government revenue and enhancing taxpayer consent.

SECTION 6. SEVERABILITY.

If any provision of this act or part thereof is for any reason held to be invalid or unconstitutional

the remaining sections shall not be affected but shall remain in full force and effect and to this end
the provisions of this act are severable.

This report was prepared by Marianne OMalley
Under the supervision of Mac Taylor.

To request publications call 916 445-2375.
This report and others are available on the LAOs

World Wide Web site at http//www.Iao.ca.gov.
The Legislative Analysts Office is located at

925 L Street Suite 1000 Sacramento CA 95814.

Note Understanding Proposition 218 was published in December 1996 less than one month after the

states voters approved Proposition 218. The report was written as a laypersons guide to Proposition

218 and has not been updated since 1996.

If you have questions about local finance or Proposition 218 you may wish to consult an attorney or

review other online publications. For example the sponsors of Proposition 218 the Howard Jarvis

Taxpayers Association and the California League of Cities offer materials regarding Proposition 218
on their websites. The League of Cities primary document regarding Proposition 218 is called

Proposition 218 Implementation Guide.

Return to LAO Home Page

vAnnu.lao.ca.gov/1996/120196_prop_218/understanding_prop218_1296.html
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STATE WATER RESOURCES CONTROL BOARD

RESOLUTION N0. 6816

STATEMENT OF POLICY WITH RESPECT TO
MAINTAINING HIGH QUALITY OF WATERS IN CALIFORNIA

WHEREAS the California Legislature has declared that it is the
policy of the State that the granting of permits and licenses
for unappropriated water and the disposal of wastes into the
waters of the State shall be so regulated as to achieve highest
water quality consistent with maximum benefit to the people of
the Sbate and shall be controlled so as to promote the peace
health safety and welfare of the people of the State and

WHEREAS water quality control policies have been and are being
adopted for waters of the State and

WHEREAS the quality of some waters of the State is higher than
that established by the adopted policies and it is the intent
and purpose of this Board that such higher quality shall be
maintained to the maximum extent possible consistent with the
declaration of the Legislature

NOW THEREFORE BE IT RESOLVED

1. Whenever the existing quality of water is better than the
quality established in policies as of the date on which
such policies become effective such existing high quality
will be maintained until it has been demonstrated to the
State that any change will be consistent with maximumbene-fitto the people of the State will not unreasonably affect
present and ariticipated beneficial use of such water and
will not result in water quality less than that prescribed
in the policies.

2. Any activity which produces or may produce a waste orin-creasedvolume or concentration of waste and whichdis-chargesor proposes to discharge to existing high quality
waters will be required to meet waste discharge requirements
which will result in the best practicable treatment orcon-trolof the discharge necessary to assure that a apollu-tionor nuisance will not occur and b the highest water

quality consistent with maximum benefit to the people of
the State will be maintained.

3. In implementing this policy the Secretary of the Interior
will be kept advised and will be provided with suchinfor-mationas he will need to discharge his responsibilities
under the Federal Water Pollution Control Act.
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EE IT FURTHER RESOLVED that a copy of this resolution befor-wardedto the Secretary ofthe Tnterior as part of Califorriia s

water quality control poiiy subrnission
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Statutory History

The first comprehensive legislation for water pollution control was the Water Pollution Control Pct of 1948 Pub. L. 845 80th Congress. This law adopted principles of

state and federal cooperative program development limited federal enforcement authority and limited federal financial assistance. These principles were continued in the

Federal Water Pollution Control Act Pub. L. 660 84th Congress in 1956 and in the Water QualityAct of 1965. Underthe 1965 Pct States were directed to develop water

quality standards establishing water quality goals for interstate waters. Bythe early 1970s all the States had adopted such water quality standards. Since then States

have revised their standards to reflect new scientific information the impact on water quality of economic development and the results of water quality controls.

Due to enforcement complexities and other problems an approach based solely on water quality standards was deemed insufficiently effective. In the Federal Water

Pollution Control Act Amendments of 1972 Pub. L. 92500 Clean WaterAct or CWA Congress established the National Pollutant Discharge Elimination System NPDES
whereby each

point source discharger to waters of the U.S. is required to obtain a discharge permit.
The 1972 Amendments

require
EPAto establish technology based

effluent limitations that are to be incorporated into NPDES permits. In addition the amendments extended the water quality standards program to intrastate waters and

required NPDES permits to be consistent with applicable state water quality standards. Thus the CWAestablished complementary technology-based and waterquality-based
approaches to water pollution control.

Water
quality

standards serve as the foundation forthe
water-quality

based approach to pollution
control and are a fundamental component of watershed management.

Water quality standards are State or Tribal law or regulation that define the water quality goals ofa water body or segment thereof by designating the use or uses to be

made ofthe water criteria necessary to protect the uses and protect water qualitythrough antidegradation provisions. States and Tribes adopt water quality standards to

protect public health orwelfare enhance the quality of water and serve the purposes of the Pct. Serve the purposes of the Pct as defined in Sections 101a 101 a2
and 303c of the Act means that water quality standards should 1 include provisions for restoring and maintaining chemical physical and biological integrity of State

waters 2 provide wherever attainable water qualityforthe protection and propagation offish shellfish and wildlife and recreation in and on the water

Yishable/swimmable and 3 consider the use and value of State waters for public water supplies propagation of fish and wildlife recreation agricultural and industrial

purposes and navigation. See 40 CFR 131.2.

Section 303c ofthe CWAestablishes the basis for the current water quality standards program. Section 303c

1. Defines water quality standards

2. Identifies acceptable beneficial uses propagation of fish shellfish and wildlife public agricultural
industrial water supplies and navigation

3. Requires that State and Tribal standards
protect public

health or welfare enhance the
quality

of water and serve the purposes of the Act

4. Requires that States and Tribes review their standards at least everythree years

5. Establishes the process for EPA review of State and Tribal standards including where necessarythe promulgation ofa superseding Federal rule in cases where

a States or Tribes standards are not consistent with applicable requirements of the CWAor in situations where the Administrator determines that Federal

standards are necessaryto meet the requirements oftheAct.

The decade of the 1970s saw State and EPAattention focus on creating the infrastructure necessaryto support the NPDES permit program and development of

technology-based effluent limitations. While the water quality standards program continued it was a low priority in the overall CWA program. In the late 1970s and early

1980s it became obvious that greater attention to the water quality-based approach to pollution control was needed to effectively protect and enhance the nations waters.

The first statutory evidence of this was the enactment ofa CWA requirement that after December 29 1984 no construction grant could be awarded for projects that

discharged into stream segments which had not at least once since December 1981 had their water quality standards reviewed and revised or new standards adopted

as appropriate under Section 303c. The efforts bythe States to complywith this onetime requirement essentially made the States water quality standards current as of

that date for segments with publicly-owned treatment works POTWs discharging into them.

Additional impetus to the water quality standards program occurred on February 4 1987 when Congress enacted the Water QualityAct of 1987 Pub. L. 1004.

Congressional impatience with the lack of progress in State adoption of standards for toxics which had been a national program priority
since the

early 1980s resulted in

the 1987 adoption of new water quality standard provisions in the Water QualityAct amendments. These amendments reflected Congress conclusion that toxic pollutants

in water are one of the most pressing water pollution problems. One concern Congress had was that States were relying
for the most part on narrative criteria to control

toxics e.g. no toxics in toxic amounts which made development of effluent limitations in permits difficult. To remedythis Congress adopted section 303c2B which

essentially required development of numeric criteria for those water body segments where toxic pollutants were likelyto adversely affect designated uses.

The 1987 Amendments gave new teeth to the control of toxic pollutants. As Senator Mitchell put it Section 303c2B requires States to identifywaters that do not meet

water quality standards due to the discharge of toxic substances to adopt numerical criteria for the pollutants in such waters and to establish effluent limitations for

individual discharges to such water bodiesFrom Senator Mitchell 133 Cong. Rec. S733.

To assist States in complying with Section 303c2B EPA issued program guidance in December 1988 and instituted an expanded program of training and technical

assistance.

Section 518 was another major addition in the 1987 Amendments to the Act. This section extended
participation

in the water quality
standards and 401 certification

programs to certain Indian Tribes. The Pct directed EPAto establish procedures bywhich a Tribe could qualifyfortreatment as a State at its option for purposes of

administering the standards and 401 certification programs. The Pct also required EPAto create a mechanism to resolve disputes that might develop when unreasonable

vvater.epa.gov/scitech/svvguidance/standards/history.cfm.

2192
1/3



11/26/13 Water Quality Standards History I
Water Quality Standards

I
US EPA

consequences arise from a Tribe and a State or another Tribe adopting differing water quality standards on common bodies of water.

Furthermore with the 1987 Amendments the Act explicitly recognized EPAs antidegradation policyfor the first time. The intent of the antidegradation policy in EPAs

regulation was and is to protect existing uses and the level of water quality necessary to protect existing uses and to provide a means for assessing activities that may
lower water quality

in
high quality waters. Section 303d4 of the Act requires that water quality

standards in those waters that meet or exceed levels necessary to support

designated uses maybe revised
only

if such revision is subject to and consistentwith the antidegradation policyestablished underthis section.

Regulatory Requirements and Guidance

In the late 1960s and early 1970s the water quality standards program was initiated and administered based on minimal guidance and Federal policies--many of which

are still reflected in the water quality standards program today.

EPAfirst promulgated a water quality standards regulation in 1975 40 CFR 130.17 40 FR 55334 November 28 1975 as part of EPAs water quality management

regulations mandated under Section 303e of the Act. As discussed earlier the standards program had a relatively low priority during this time. This was reflected in the

minimal requirements of the first Water QualityStandards Regulation. Few requirements on designating water uses and procedures were included. The Regulation

merely required appropriate water quality criteria necessary to support designated uses. Toxic pollutants or any other specific criteria were not mentioned. The

antidegradation policy was incorporated as a regulatory requirement.

State response to the initial regulation was varied and in some cases inadequate. Some States developed detailed water quality standards regulations while others

adopted onlygeneral provisions which proved to be of limited use in the management of increasingly complex water quality problems. The few water quality criteria that

were adopted addressed a limited number of pollutants and primarily des cri bed fundamental water qualityconditions e.g. pH temperature dissolved oxygen and

suspended solids or dealt with conventional pollutants.

In the late 1970s a greater appreciation evolved on the need to expand and accelerate the control of pollutants in surface waters using water quality-based controls. It

became clear that primaryreliance on industry
effluent guidelines or effluent standards under Section 307 of the Pct would not comprehensively address pollutants

particularly
toxic pollutants and that

existing
State water quality

standards needed to be better developed. EPA moved to strengthen the water quality program to

complement the technology based controls.

To facilitate this effort EPA decided to amend the Water Quality Standards Regulation to explicitly address toxic criteria requirements in State standards and other legal

and programmatic issues. This effort culminated in the promulgation of a revised water quality standards regulation on November 8 1983 54 FR 51400 which is still in

effect. This regulation is much more comprehensive than its predecessor and it includes many more specific regulatory and procedural requirements. Nonetheless it is

still a succinct and flexible regulation for a program with a scope as broad as the national water quality criteria and standards program.

The regulation specifies the roles of the States Tribes and EPAand the administrative requirements for States and Tribes in adopting and submitting their standards to

EPAfor review. It also delineates the EPA requirements for review of State and Tribal standards and promulgation of federal standards.

The regulation provided States and subsequently Tribes with the option of refining their use designation process by allowing them to establish subcategories of uses

such as cold water and warm water aquatic life designations. The regulation expanded and clarified the factors that could be applied by a State in removing a designated

use that is not an existing use. The regulation recognized that naturally occurring pollutant concentrations naturally low or intermittent flow conditions human caused

conditions orsources of pollution that cannot be remedied hydrologic modifications such as dams or channelized streams natural physical conditions and widespread

economic and social impact could be used to demonstrate that attaining a use designation is not feasible see 40 CFR 131.10g. Part 131.10h identified

circumstances in which States are prohibited from removing designated uses.

Much more specificitywas provided in the 1983
regulation regarding the requirements forStates on the form ofwater

qualitycriteria adopted bythe States. Under40 CFR

131.11b of the regulation States and Tribes may use the criteria developed by EPA under Section 304a of the Act 304a guidance modified to reflect site-specific

conditions or criteria developed through other scientifically defensible methods. Section 304a criteria are the water quality criteria that EPAdevelops and provides in the

form of guidance to States and Tribes pursuant to CWAsection 304a. In practice States and Tribes have applied all of these provisions in setting water quality

standards.

The 1983 regulation also clarified that States and subsequentlyTribes mayadopt discretionary policies affecting the implementation of standards such as mixing zones

low flows and variances. Such policies are subjectto EPAreview under303c. Section 131.11 ofthe regulation requires States and subsequently Tribes with water

quality standards programs to review available information and ...t identify specific water bodies where toxic pollutants may be adversely affecting water quality ...and..

adopt criteria for such toxic pollutants applicable to the water body sufficient to protect the designated use.

Underthe
statutory scheme during the 3-year review period following

EPAs 1980
publication

of section 304a water quality
criteria to the

protect
human health and

aquatic life States were expected to review those criteria and adopt standards for many prioritytoxic pollutants. Afew States adopted large numbers of numeric toxics

criteria primarilyfor the protection of aquatic life. Other States adopted few or no water quality criteria for prioritytoxic pollutants. Some relied on a narrativeYree from

toxicity criterion and action levels for toxic pollutants or occasionally calculated site-specific criteria. Few States addressed the protection of human health by adopting

numeric human health criteria.

In support ofthe 1983 Regulation EPAsimultaneously issued program guidance entitled WaterQuatityStandards Handbook December 1983. The Handbook provided

guidance on the interpretation and implementation of the Water Quality Standards Regulation. This document also contained information on scientific and technical

analyses that are used in making decisions that would impact water quality
standards. EPAalso developed the Technical SupportDocumentforWaterQuatity8ased

Toxics Controt EPA44/485032 September1985TSD which provided additional guidance for implementing State water quality
standards. In 1991 EPArevised and

expanded the TSD. EPA505/2-90-001 March 1991. In 1994 EPAissued the WaterQuatitvStandards Handbook SecondEdition EPA-823-B-94-006 August 1994.

To accelerate compliance with CWAsection 303c2B created bythe 1987 Water QualityPct EPAstarted action in 1990 to promulgate numeric water qualitycriteria for

those States that had not adopted sufficient water quality standards for toxic pollutants. The intent of the rule making known as the National Toxics Rule was to strengthen

State water quality management programs by increasing the level of protection afforded to aquatic life and human health through the adoption of all available criteria for

toxic pollutants present or likelyto be present in State waters. This action culminated on December 22 1992 with EPA promulgating Federal water quality criteria for

priority toxic pollutants for 14 States and Territories see 57 FR 60848.
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Subsequent to the promulgation of criteria underthe National Toxics Rule EPAaltered its national policy on the expression of aquatic life criteria for metals. On May4
1995 at 60 FR 22228 EPA issued a stay of several metals criteria expressed as total recoverable metal previously promulgated under the National Toxics Rule for the

protection of aquatic life. EPAsimultaneously issued an interim final rule that changed these metal criteria promulgated under the National Toxics Rule from the total

recoverable form to the dissolved form.

The Water
Quality

Standards Regulation was amended in 1991 to implement Section 518 of the Act to expand the standards program to include Indian Tribes 56 FR

64893 December 12 1991. EPAadded 40 CFR 131.7 to describe the requirements of the issue dispute resolution mechanism to resolve unreasonable consequences

that may arise between a Tribe and a State or another Tribe when differing water quality standards have been adopted for a common body of water and 40 CFR 131.8 to

establish the procedures by which a Tribe applies for authorization to assume the responsibilities of the water qualitystandards and section 401 certification programs.

Water quality standards are essential to a wide range of surface water activities including 1 setting and revising water quality goals for watersheds and/or individual

water bodies 2 monitoring water qualityto provide information upon which water quality based decisions will be made 3 calculating total maximum daily loads

TMDLs waste load allocations WLAs for point sources of pollution and load allocations LAs for non point sources of pollution 4 issuing water quality certifications

for activities that may affect water quality and that require a federal license or permit 5 developing water quality management plans which prescribe the regulatory

construction and management activities necessary to meet the water body goals 6 calculating
NPDES water quality-based effluent limitations for

point sources in the

absence of TMDLs WLAs LAs and/or water quality management plans 7 preparing various reports and lists that document the condition of the States orTribes water

quality and 8 developing revising and implementing an effective section 319 management plan which outlines the States or Tribes control strategyfor non point

sources of pollution.

Also as described in EPAs 40 CFR 131.21 EPA requires that water quality standards adopted by states and authorized tribes on or after May 30 2000 must be approved

by EPA before they can be used as the basis for actions such as establishing water quality-based effluent limitations ortoal maximum dailyloads TMDLs under the

Clean Water Act. See 65 FR 24641 April 27 2000 for more information regarding this requirement.

water.epa.g ov/scitech/swg uidance/standards/hi story.cfm.
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

LOS ANGELES REGION
320 West Fourth Street 200 Los Angeles California 90013

213 576-6600 FAX 213 576-6640

http//www.waterboards.ca.gov/losangeles

For Immediate Release Contact Samuel Unger PE
November 26 2012 Executive Officer

213-576-6605

LOS ANGELES WATER BOARD CRACKS DOWN ON SANITATION DISTRICTS FOR
FAILURE TO COMPLY WITH SANTA CLARA RIVER CHLORIDE LIMITATIONS

LOS ANGELES - The Los Angeles Regional Water Quality Control Boards Los Angeles Water

Board Executive Officer has issued an administrative civil liability complaint to the County

Sanitation Districts of Los Angeles County CSDLAC for alleged violations of waste discharge

requirements for its Valencia and Saugus Water Reclamation Plants.

The complaint seeks a total penalty of $280250 for the failure to complete Wastewater Facilities

Plans and Programmatic Environmental Impact Reports by the required due date in 2011.

CSDLAC is required to submit the documents as part of a series of implementation tasks

designed so that the Valencia and Saugus Water Reclamation Plants will meet waste load

allocations for chloride in the Upper Santa Clara River.

The Upper Santa Clara River Total Maximum Daily Load for chloride was adopted in 2005 and

updated in 2010 to protect the beneficial uses of the Santa Clara River which include

agricultural supply groundwater recharge and rare and endangered species habitat.

The Los Angeles Regional Water Quality Control Board is committed to ensuring that all

dischargers comply with the requirements of their permits said Water Board Executive Officer

Sam Unger. This will protect and restore water quality and preserve the beneficial uses of the

Santa Clara River as a source of irrigation water for agriculture in the Los Angeles Region.

The public has until December 26 2012 to comment on the administrative civil liability complaint.

The complaints are available for public review on the Los Angeles Water Boards website

at-http//www.swrcb.ca.gov/rwqcb4/waterissues/programs/enforcement/EnforcmentActions.shtmI

The Los Angeles Water Board protects and restores water quality in coastal watersheds in Los

Angeles and Ventura Counties and in portions of Kern and Santa Barbara counties. The Los

Angeles Water Board is scheduled to consider the complaints on February 21 2013.
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Los Angeles Regional Water Quality Control Board

June 28 2013
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Ms. Grace Robinson Chan VIA CERTIFIED MAIL

Chief Engineer and General Manager RETURN RECEIPT REQUESTED
County Sanitation Districts of Los Angeles County Claim No. 7011 2970 0000 0645 4233

1955 Workman Mill Road

Whittier CA 90607-4998

SETTLEMENT AGREEMENT AND STIPULATION FOR ENTRY OF ADMINISTRATIVE CIVIL

LIABILITY ORDER - ORDER NO. R4-2012-0160 FOR THE SANTA CLARITA VALLEY
SANITATION DISTRICT OF LOS ANGELES COUNTY VALENCIA WATER RECLAMATION
PLANT 28185 THE OLD ROAD VALENCIA CA ORDER NO. R4-2009-0074 NPDES
PERMIT NO. CA0054216 CI 4993 AND SAUGUS WATER RECLAMATION PLANT 26200

SPRINGBROOK AVENUE SANTA CLARITA CA ORDER NO. R4-2009-0075 NPDES
PERMIT NO. CA0054313 CI 2960

Dear Ms. Chan

On April 16 2013 a Settlement Agreement and Stipulation for Entry of Administrative Civil

Liability Stipulation was entered into between the Executive Officer of the Regional Board and

the Santa Clarita Valley Sanitation District of Los Angeles County.

On June 28 2013 the Chief Deputy Executive Officer executed the Stipulation on behalf of the

Regional Board a copy of which is attached.

As noted in the Stipulation the Permittee has agreed to pay $225000 in administrative civil

penalties of which $97500 shall be suspended pending completion of a Supplemental

Environmental Project SEP. Payment of the remaining $127500 assessment is due and

payable no later than thirty 30 days from the date on which this Order is issued. A check in the

amount of $127500 payable to the State Water Pollution Cleanup and Abatement Account
must be received by the State Water Resources Control on or before July 29 2013. A copy of

the check shall be sent to the Regional Board.

If you have any questions please contact Chris Lopez at 213 576-6806

chlopeza7waterboards.ca.pov regarding this matter.

Sincerely17

Deborah mi

Chief Deputy Executive Officer

Enclosures Settlement Agreement and Stipulation for Entry of Administrative Civil Liability

Order No. R4-2012-0160

MARIA ME1eRANIAFl CHAIR J
SAMS7EL UNGER EXECUTIVE OFFICER

320 West 4th St.. SUite 200. Los Angeles. CA 90013
1 www.waterboards.Ca.gOVllOsangeles
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Ms. Grace Robinson Chan -2- June 28 2013

SCVSD

cc via email
Samuel Unger P.E. Los Angeles Regionai Water Quality Control Board

Jennifer Fordyce Office of Chief Counsel State Water Resources Control Board

Nicole Johnson Office of Chief Counsel State Water Resources Control Board

Julie Macedo Office of Enforcement State Water Resources Control Board

Nicole Granquist Downey Brand

Michael Solomon United Water Conservation District
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
LOS ANGELES REGION

SETTLEMENT AGREEMENT AND STIPULATION FOR ENTRY OF
ADMINISTRATIVE CIVIL LIABILITY ORDER R4-2012-01 fiJ Proposed

IN THE MATTER OF
SANTA CLARITA VALLEY SANITATION DISTRICT

OF LOS ANGELES COUNTY
VALENClA AND SAUGUS WATER RECLAMATION PLANTS

This Settlement Agreement and Stipulation for entry of Administrative Civil Liability

Order Stipulated Order or Order is entered into by and between the Executive Officer

of the Regional Water Quality Control Board Los Angeles Region Los Angeles Water

Board on behalf of the Los Angeles Water Board Prosecution Team Prosecution

Team and the Santa Clarita Valley Sanitation District SCVSD or Discharger

collectively known as the Parties and is presented to the Los Angeles Water Board or

its delegee for adoption as an order by settlement pursuant to Government Code
section 11415.60.

RECITALS

SCVSD owns and operates the Valencia Water Reclamation Plant hereinafter

Facility or Valencia WRP a tertiary wastewater treatment plant located at 28185
The Old Road Vaiencia California. The facility has a design capacity of 21.6

million gallons per day mgd. The facility discharges tertiary-treated wastewater

from Discharge Points 001 and 002 to the Santa Clara River a water of the

United States. SCVSD also owns and operates the Saugus Water Reclamation

Plant hereinafter Saugus WRP a tertiary wastewater treatment plant Imated at

26200 Springbrook Avenue Santa Clarita California. The facility has a design

capacity of 6.5 mgd. The facility discharges tertiary-treated wastewater from

Discharge Point 001 to the Santa Clara River.

2. On May 8 2004 the Los Angeles Water Board adopted Resolution No. 04-004
which revised and adopted the Upper Santa Clara River Chloride Total Maximum

Daily Load TMDL. This TMDL was approved by the State Water Resources

Control Board State Water Board on July 22 2004 the Office of Administrative

Law OAL on November 15 2004 and the United States Environmental

Protection Agency USEPA on Aaril 28 2005. It became effective on May 4
2005.

3. On December 11 2008 the Los Angeles Water Board adopted Resolution No.

R4-2008-012 which adopted site-specific chloride objectives and revised the

Upper Santa Clara River Chloride TlV1DL. This resolution was approved by the
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f4dministraive Civil Liability Order R4-2012-0160
Santa C6arita Valley Sanitatian District

Los Angeles County
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State Water Board on October 20 2009 the OAL on January 26 2010 and the

USEPA on April 6 2010. lt became effective on April 6 2010.

4. On June 4 2009 the Los Angeles V4later Board adopted Order No.R4-2009-0074Waste Discharge Requirements for the Santa Cdarrfa Valley Sanitation

District of Los Angeles County Valencfa Water Reclamation Plant Discharge to

the Santa Clara Rrver This Order became effective on July 24 2009 and serves

as National Pollutant Discharge Elimination System NPDES Permit No.

CA0054216. Order No. R4-2009-0074 incorporates the Upper Santa Clara River

Chloride TMDL Implementation Plan.

5. On June 4 2009 the Los Angeles Water Board adopted Order No.R4-2009-0075Waste rcharge Requirements for the Santa Clarifa Valley Sanitation

District of Los Angeles County Saugus Water Reclamation Plant Dlscharge to

the Santa Clara River. This Order became effective on July 24 2409 and serves

as National Pollutant Discharge Elimination System NPDES Permit No.

CA0054313. Order No. R4-2009-0075 incorporates the Upper Santa Clara River

Chloride TMDL Implementation Plan.

6. Order No. R4-2009-0074 Provision VI.Cr8. page 41 and Order No.R4-2009-0075Provision VI.C.8. page 40 read The discharger shall comply with the

appticable TMDL-related tasks and future revisions thereto in Attachment K of

this Order. Task No. 17a of Attachmerrt K for both Orders requires that by May
4 2011 SCVSD complete a Wastewater Facilities Plan and Programmatic
Environmental lmpact Report EIR for facilities to comply with final effluent

permit limits for chloride.

7. On May 2 2011 SCVSD submitted a copy of a Notice of Exemption from the

requirement to prepare an EIR or Negative Declaration. This Notice of Exemption
did not meet the requirements of Task 17a because it did not constitute a

programmatic ER and it addresses actions to meet the conditional wasteload

aliocaiions WLAs not actions to meet the final effluent limits for chloride.

8. On May 2 2011 SCVSD submitted a Wastewater Facilities Plan. The
Wastewater Facilities Plan was inadequate because it was not a plan for actions

to meet the final effluent limits for chloride of 100 rngiL. Additionally the

Wastewater Facilities Plan does not provide the facilities necessary to allow

applicaticn of conditional WLAs.

9. On May 27 2011 the Los Angeles Water Board issued a Notice of Violation

NOV to SCVSD for failure to complete Task 17a from Attachment K of Order

Nos- R4-2009-0074 and R4-2009-0075. The NOV directed SCVSD to r.omplete

Task 17a and submit the Wastewater Faci.lities Plan and Programmatic EIR for

facilities to comply with final permit effluent limits for chloride to the Regional
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Board. The NOV further directed SCVSD to submit a written response by June

27 2011 that either 1 confirms that SCVSD has corrected these violations with

a brief description of how SCVSD has corrected them or 2 identifies when
SCVSD will have completed correcting these violations and a brief description of

how SCVSD will correct them.

10.On June 27 2011 SCVSD submitted a response to the NOV stating that SCVSD
staff would recommend to ts Board of Directors that staff prepare a Wastewater

Facilities Plan and EIR for facilities to comply with ainal effluent chioride limit of

100 mglL. The response stated that assuming the Board approved the staff

recommendation the Wastewater Facilities Plan and EIR would be completed by
December 31 2012.

11.On July 19 2012 SCVSD submitted a letter to the Los Angeles Water Board

with a compliance status update. According to the letter at its July 26 2011

meeting the SCVSD Board of Directors approved their staffs recommendation to

prepare a Wastewater Facilities Plan and EIR for facilities to comply with a final

effluent chloride limit of 100 mg/L. SCVSD released aNotice of Preparation on

January 6 2012 seeking input on the scope for the Facilities Plan and EIR.

According to the July 19 2012 leter due to the volume and nature of comments
received in response to the Notice of Preparation SCVSD would not be able to

complete the Wastewater Facilities Plan and EIR by December 31 2012. The
letter stated that SCVSD would provide a new projected schedule for the

production of the documents at a later date.

12.As of the date of this Order SCVSD has not complied with Task 17a from

Attachment K of Order Nos. R4-2009-0074 and R4-2009-0075.

Regulatory Considerations

1. As descrbed in the above Recitals SCVSD has violated Order Nos.R4-2009-0074and R4-2009-0075 by failing to comply with Task 17a from Attachment K.

The Los Angeles Water Board may assess administrative civil liability based on

California Water Code Section 13385.

2. Water Code Section 13385e states fn determining the amount of civil liability

imposed under this section the regronal board....shall take into account the

nature circumstances extent and gravity of the violation or violations whether the

discharge is susceptible to cleanup or abatement the degree of toxicity of the

discharge and with respect to the violator the ability to pay the effect on its ability

to continue its business any voluntary cleanup efforts underfaken any prior history

of violations the degree of culpability economic benefit or savings if any resulting

from the violation and other matters asustrce may require. At a minimum liability

shall be assessed at a level that recovers the economic benerits if any derived

from the acts that constitute the violation.
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3. The 5tipulated Order is consistent with both the California Water Code and the

Enforcement Policy as described more fully in Attachment A. The Dischargers

economic benefit is recovered in accordance with Water Code section 13385e.

Settlement

4. On 26 November 2012 the 1xectrtive Officer of the Los Angeles Water Board

issued Administrative Civil Liability Complaint ACLC R4-2012-0 i 60 to the

Discharger for $2F025Q. The Parties thereafter engaged in settlement

negoiations and have agreed to settle the matter without administrative or civil

litigation and by presenting this Stipulated Order to the Los Angeles Water Board

or its delegee for adoption as an order by settiement pursuant to Governrnent

Code section 11415.60. The Prosecution Team believes that the resolution of the

alEegyd violations is fair and reasonable and ulfills its enforcement objectives that

no further action is warranted concerning the violations alleged in the ACLC and

that this Stipulated Order is in the best interest of the public.

5. The Partaes have agreed to adjust three of the penalty calcuiation factors as

described in Attachment A to this Order Potential for Harm Per Day Factor

History of Violations. The basis for these factors is found in the State Water

Resources Control Boards Water Quality Enforcement Policy.

6. To resolve the violations alleged in the ACLC by consent and without further

administrative proceedings the Parties have agreed to the imposition of $225000
in liability against the Discharger. Consistent with the Water Quality Enforcement

Policy up to 50% of that amount can be dedicated toward a Supplemental

EnVironmental Project. Therefore the Parties have agreed that $97500 of the

total liability 50% after subtracting staff costs will be allocated to a SEP as

described in Attachment B. In addition the Discharger shall pay a total of

$1 27500 to the State Water Resources Control Boards Cleanup and Abatement

Account. Of that amount approximateiy $30000 consists of staff costs and the

balance is stipulated penalties.

Stipulations

The Parties stipulate to the following

1. Administrative Civil Liability The Discharger hereby agrees to the imposition of

an administrative civil liability totaling two hundred twenty five thousand dollars

$225000. Of this amount

a. One hundred and twenty-seven thousand five hundred dollars $127500
shall be paid into the Cleanup and Abatement Account. A single payment shall
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be made not later than 30 days after the final execution of the Order. The
check should be made payable to the State Water Pollution Cleanup and
Abatemenf Account and shall indicate on the check the number of this Order.

The Discharger shall send the original signed check to Julie Macedo State

Water Resources Gontrol Board Office of Enforcement P.O. Box 100
Sacramento CA 95812. A copy of the check shall be sent to Jenny Newman
Regional Water Quality Control Board Los Angeles Region 320 bM11. 4th Street

Los Angeles CA 90013.

b. The remaining liability of ninety-seven thousand five hundred dollars

$97500 shall be permanentfy suspended pending tirrsedy completion of the

work and submittal of the reports descriloed in Attachment B Supplemental
Envirnnrrfenta Project. The reports must document cornpletion of the required

tasks at a cost of at least $97500. If less than $97500 is spent on the project

then the Discharger shall submit the difference no later than 1 November 2015.

2. Agreement of Discharger to Fund Report and Guarantee Implementation of

SEP The Discharger represents that 1 it will fund the SEP in the amount as
described in this Stipulation 2 it will provide cerfifications and written reports to

the Los Angeles Water Board consistent with the terms of this Stipulation detailing

the implementation of the SEP and 3 will guarantee implementation of the SEP
by remaining liable for the entire cost of the SEP until it is completed and accepted

by the Los Angeles Water Board in accordance with the terms of this Stipslatifln.

The Discharger agrees that the Los Angeles Water Board has the right to require

an audit of the funds expended by it to implement the SEP.

3. Qversight of SEP The Discharger is solely responsible for paying for all

oversight costs incurred to oversee the SEP. The SEP oversight costs are in

addition to the total administrative civil liability imposed against the Discharger and

are not credited toward the Dischargers obligation to fund the SEP.

4. Anticipated 2013 Submission from SCVSD. SCVSD as lead agency will

circulate for public review a draft Facilities Plan and EIR for a project that complies
with the TMDL on or about April 30 2013 consider for approval atnal Facilities

Plan and EIR on or before October 31 2013 and thereafter submit to the Los

Angeles Water Board pursuant to Order Nos. R4-2009-0074 and Ft4-2009-0075 a

final Facilities Plan and certified EIR.

5. SCVSD Settlement Protection. By resolving the violabons brought pursuant te

the ACLC SCVSD will not face additional enforcement for failure to comply with

Task 17a from Attachment K of Order Nos. Ft4-2012-0074 and R4-2012-0075 for

possible violafions that could be brought from November 27 2012 through April 30
2013. However the Los Angeles Water Board reserves all of its other

enforcement rights including but not limited to submission of engineering designs.
lf SCVSD fails to submit its final Facilities Plan and certified EIR by October 31
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2013 the Los Angeles Water Board may pursue further enforcement for

compliance with Task 17a and is permitted to calculate any penalties from May 1
2013 although the Los Angeles Water Board agrees not to commence any
enforcement action for any violations arising from Order Nos. R4-2012-074 or

F34-2012-0075 until an or after November 1 2013.

6. Publicity Should Discharger or its agents or subcontractors publicize one or

more elements of the SBf they shall state in a prorninent manner that the project

is being partially funded as part of the settlement of an enforcement action by the

Los Angeles Water Board against the Discharger.

7. Compliance with Applicable Laws The Discharger understands that payment

of administrative civil liability in accordance with the terms of this Stipulated Order

and or compliance with the terms of this Stipulated Order is not a substitute for

compliance with applicable laws and that continuing violations of the type alleged

in the Complaint may subject it to further enforcement including additional

administrative civil liability.

8. Party Contacts for Communications related to Stipulated Order

For the Regional Water Btiard

Jenny Newman
Regional Water Quality Control Board

Los Angeles Region

320 W. 4th Street Suite 200

Los Angeles CA 90013

For the lischar er
Grace R. Chan
Chief Engineer and Generaf Manager

County Sanitation Districts of Los Angeles County

1955 Workman Mill Road

Whittier CA 90601

9. Attorrreys Fees and Costs Except as otherwise provided herein each Party
shall bear all attQrneys fees and costs arising from the Partys own counsel in

connection with the matters set forth herein.

10. Matters Addtessed by Stipulation Upon the Los Angeles Water Boards or its

delegees adoption of this Stipulated Order this Order represents a final and

binding resolution and settlement of the vioiations alleged in the ACLC pursuant to

Water Code sections 13323 13350 and 13385. The provisions of this Paragraph

are expressly conditioned on the full payment of the administrative civil liability in

accordance with Siipulation Paragraph 1 herein.
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11. Public Notice The Discharger understands that this Stipulated Order will be

noticed for a 30-day public review and comment period prior to consideration by
the Los Angeles Water Board or its delegee. If significant new informatson is

received that reasonably affects the propriety of presenting this Stipulated Order

to the Los Angeles Water Board or its delegee for adoption the Executive Officer

may unilaterally declare this Sttpulated Order void and decide not to present it to

the Los Angeles Water Board or its delegee. The Discharger agrees that it may
not rescind or othenvise withdraw their approval of this proposed Stipulated Order.

12. Addressing Objections Raised During Public Comment Period The Parties

agree that the procedure contemplated for the Los Angeles Water Boards

adoption of the settlement by the Parties and review by the public as reflected in

this Stipulated Order will be adequate. ln the event procedural objections are

raised prior to the Stipulated Order becoming effective the Parties agree to meet

and confer concerning any such objections and may agree to revise or adjust the

procedure as necessary or advisabPe under the circumstances.

13. No Waiver of Right to Enforce The failure of the Prosecution Team or Los

Angeles Water Board to enforce any provision of this Stipulated Order shall in no

way be deemed a waiver of such provision or in any way affect the validity of the

Order. The failure of the Prosecution Team or Los Angeles Water Board to

enforce any such provision shall not preclude it frrarn later enforcing the same or

any other provision of this Stipulated Order.

14. Interpretation This Stipulated Order shall be construed as if the Parties prepared

it jointly. Any uncertainty or ambiguity shall not be interpreted against any one

Party.

15. Modification This Stipulated Order shall not be modified by any of the Parties by
oral representation made before or after fts execution. All modifications must be in

writing signed by all Parties and approved by the Los Angeles Water Board.

16. lf Order Does Not Take Effect In the event that this Stipulated Order does not

take effect because it is not approved by the Los Angeles Water Board or its

delegee or is vacated in whole or in part by the State Water Board or a court the

Parties acknowledge that they expect to proceed to a contested evidentiary

hearing before the Los Angeles Water Board to determine whether to assess

administrative civil liabilities for the undedying alleged violations unless the

Parties agree otherwise. The Parties agree that all oral and written statemenTs

and agreements made during the course of settlement discussions will not be

admissible as evidence in the hearing. The Parties agree to waive any and all

objections based on settlement communications in this matter including but not

limited to
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a. Objections related to prejudice or bias of any of the Los Angeles Water Board

members or their advisors and any other objections that are premised in whole

or in part on the fact that the Los Angeles Water Board members or their

advisors were exposed to some of the material facts and the Parties setttement

positions as a consequence of reviewing the Stipulation andlor the Order and

therefore may have formed impressions or conclusions prior to any contested

evidentiary hearing on the Complaint in this matter or

b. Laches or delay or other equitable defenses based on the time period for

administrative or judicial review to the extent this period has been extended by

these settlement proceedings.

17. No Admission of Liability In settling this matter the Discharger does not admit

to any of the findings in the ACLC this Stipulated arcfer or that it has been or is in

violation of the Water Code or any other federal state or local law or ordinance

however the Discharger recognizes that this Stipulated Order may be used as

evidence of a prior enforcement action consistent with Water Code section 13327.

18. Waiver of Hearing The Discharger has been informed of the rights provided by

CWC section 13323b and hereby waives its right to a hearing before the Los

Angeles Water Board prior to the adoption of the Stipulated Order

19. Waiver of Right to Petition The Discharger hereby waives its right to petition the

Los Angeles Water Boards adoption of the Stipulated Order as written for review

by the State Water Board and further waives its rights if any to appeal the same
to a California Superior Court andlor any California appellate level court.

20. Los Angeles Water Board is Not Liable Neither the Los Angeles Water Board

members nor the Los Angeles Water Board staff attomeys or representatives

shall be liable for any injury or damage to persons or property resulting from acts

or omissions by the Discharger its directors officers employees agents

representatives or contractors in carrying out activities pursuant to this 5tipulated

Order.

2i .Authorit to Bind Each person execufing this Sbpuiated Order in a

representative capacity represents and warrants that he or she is authorized to

execute this Stipulated Order on behalf of and to bind the entity on whose behalf

he or she executes the Order.

22. No Third Party Beneficiaries. This Stipulated Order is not intended to confer any

rights or obligations on any third party or parties and no third party or parties shall

have any right of action under this Stipulated Order for any cause whatsoever.

23. Effective Date This Stipulated Order shall be eFfective and binding on the Parties

upon the date the Los Angeles Water Board or its delegee enters the Order.
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24. Counterpart Signatures This Stipuiated Order may be executed and delivered in

any number of counterparts each of which when executed and delivered shall be

deemed to be an originai but such counterparts shall together constitute one

document.

IT IS SO STIPULATED.

California Regiona Water Quality Control Board Prosecution Te.ýt

Los Angeles Valley Region

By
Samuel Unger

Executive Officer

Date

Santa Clarita Valley Sanitation District of Los Angeles County

ATTEST Santa Clarrita Valley Sanits.tion District of Los

4rtgeles County

By By
Secretaib

aate

Approved as to Form

Lewis Brikbois Bisgaard Smith LLP

Cfaairperson
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1. In adoping this Stipulated Order the Los Angeles Water Board or its delegee has

considered where applicable each of the factors prescribed in CWC sactions

13327 and 13385e. The consideration of these factors is based upon information

and comments obtained by the Los Angeles Water Boards staff in investigating

the allegations in the Complaint or otherwise provided to the Los Angeles Water

Board or its delegee by the Parties and members of the publsc. In addition to these

factors this settlement recovers the costs incurred by the staff of the Los Angeles
Water Board for this matter.

2. This is an action to enforce the laws and regulations administered by the Los

Angeles Water Board. The Los Angeles Water Board finds that issuance of this

Order is exempt from the provisions of the CalifQrnia Environmenta Quality Act

Public Resources Gode sections 21000 et seq. in accordance with section

15321 a2 Title 14 of the California Code of Regulations.

3. The terms of the foregoing Stipulation are fully incorporated herein and made part

of this Order of the Los Angeles Water Board.

Pursuant to CWC sections 1 3323 13350 13385 and Govemment Code section

11415.60 IT IS HEREBY ORDERED by the California Regional W ater Quality Control

Board Los Angel6sr\Region.

h

By
7

ý -
Deborah S ith

Chief Dep Executive Officer

Date ý F Z F - / 3

Attachment A Penalty Calculation Methodology
Attachment B Supplemental Environmental Project SEP
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ATTACHMENT Fito SETTLEMENT AGREEMENT AND STIPULATION
ACL Order 114-2012-060

Santa Clarita Valley Sanitation District

Analysis of nfarcement Policy Penalty Methodology

California Water Code CWC section 13385e requires the State Water Board and

Regional Water Boards to consider several factors when determining the amount of civil

liability to impose. These factors include in part ._.th nature circumstance extent

and gravity of the violation or violations whether the discharge is susceptible to cleanup
and abatement the degree of toxicity of the discharge and with respect to the violator

the ability to pay the effect on ability to continue in business any voluntary cleanup
eforts undertaken any prior history of violations the degree of culpability economic

benefit or savings if any resulting from the violation and other matters as justice may
require.

On 17 November 2010 the State Water Board adopted Resolution No. 2039-00$3

amending the Water Quality Enforcement Policy Enforcement Policy. The
Enforcement Policy was approved by the Office of Administrative Law and became
effective on 20 May 2010. The Enforcement Policy establishes a methodology for

assessing administrative civil liability. The use of this meihoriotogy addresses the

factors that are required to be considered when imposing a civil liability as outlined in

CWC section 13385e. The entire Enforcement Policy can be found at

httpllwww.waterbrrards.ca.govlwater Pssueslprogramslenforcementlducs/ent_.solicy_finaC1 1 179.pdf.

This attachment summarixes the Prosecution Teams selected factors presented in the

original ACLC and the ultimately selected factcrs agreed upon by the Parties the
Prosecution Team and Santa Clarita Valley Sanitation District through settlement

nQgotiations which commenced after the ACLC was issued on November 26 2012.

Step 1 - PcstetstialforHarm for Discharae Violations

Not Applicable - This step does not apply since the violation of Order Nos.R4-2009-0074and R4-2009-0075 alleged in the Complaint are non-discharge violations.

Sfen 2- Assessment for Disqharpe Violations

Not Applicable - This step does not apply since the vioiation of Order Nos.f34-2009-0074and R4-2009-0075 alleged in the Complaint are non-discharge violations.

Step 3 - Per Da Assessments for N n-Disch r e Violations

Regional Board staff used the matrix set forth in Table 3 of the Enforcement Policy

page 16 to calculate an initial liability factor for the violaVon of the Orders considering
the Pptential for Harm and the Deviation frvm Requirement.

2208



a. Potential Harm

Staff determined that the Potential for Harm was Moderate because the violations

of Task 17a which will lead to a delay in compliance with final effluent limits for

chloride will have an impact on salt sensitive agriculture beneficial uses. Thus the

characteristics of the violation present a substantial threat to beneficial uses and/or

the circumstances of the violation indicate a substantial potential for harm as

described in the Enforcement Policy.

b. Deviation from Requirement

Staff determined that the Deviation from Requirement was Moderate because

SCVSD did not submit the Wastewater Facilities Plan and Programmatic EIR by the

required deadline but it has taken steps to do so in the future. Thus the intended

effectiveness of the requirement has been partially compromised e.g. the

requirement was not met and the effectiveness of the requirement is only partially

achieved as described in the Enforcement Policy.

c. Per Day Factor

From the range given in the matrix set forth in Table 3 of the Enforcement Policy

non-discharge violations of this type Staff selected a Per Day Factor of 0.35 which

is the average factor in the given range.

d. Maximum per Day Liability Amount
Pursuant to CWC section 13385 the Regional Board may assess a maximum
administrative civil liability of $10000 for each day in which the Dischargers fail to

comply with requirements of Order No. R4-2009-0074.

e. Days Subject to Liability

SCVSD has been in violation for 572 days for each Order calculated from the May
4 2011 due date for the Wastewater Facilities Plan and Programmatic EIR through

November 26 2012 the date the ACLC was issued.

However in accordance with the Enforcement Policy page 18 an aitemative

approach to penalty calculation for violations that iast more than 30 days may be

used if the Los Angeles Water Board can make express findings that the violations

a. Is are not causing daily detrimental impacts to the environment or the

regulatory program
b. Results in no economic benefit from the illegal oonduct that can be

measured on a daily basis or

c. Occurred without the knowledge or control of the violator who therefore did

not take action to mitigate or eliminate the violation.

Los Angeles Water Board staff has determined that the altemative penalty

calculation approach is appropriate since the violations result in no economic benefit

from the illegal conduct that can be measured on a daily basis.
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The alternative penalty calculation approach provides that for violations lasting more

than 30 days the liability shall not be less than an amount that is calculated based

on an assessment of the initial liability amount for the first day of the violation plus

an assessment for each 5 day period of violation untii the 30th day plus an

assessment for each 30 days of violation thereafter.

Using the alternative penalty calculation approach 25 days for the violation of each

Order are subject to liability based on a per day assessment for day 1 5 10 15 20
25 30 60 90 and so forth for every additional 30 days of violation within the 501

day total.

Using the above information the Initial lrability assessed per day was calculated to be

$87500

Per Day Factor x Days Subject to Liability x Maximum per Day Liability

Amount

0.35 x 25 days x $10000/day

$97500 for each facility Valencia and Saugus

Settlement Considerations In settlement neootiations the Parties aoreed to reduce

the Potential for Harm factor from moderate to minor stgp a above and ultimately

selected a Per Day factor of 0.30 stel c above. The resulting calculationis $75.000

for each facility.

Step 4 - Adiustment Factors

Staff considered certain Permittee Conduct Factors to calculate assessment for the

Violations

a. Culpability

SCVSD is culpable for the violations. The completion date for Task No. 17a is

clearly listed in Order Nos. R4-2009-0074 and R4-2009-0075. In addition SCVSD
was also given notice to submit the required documentation in letters from the Los

Angeles Water Board dated September 29 2010 April 1 2011 and May 27 2011.

SCVSD therefore was fully aware of the requirement of Order Nos. R4-2009-0074

and R4-2009-0075 and failed to comply. SCVSDs compliance with the TMDL in

2015 while not at issue in this Complaint is jeopardized by SCVSDs failure to

submit the initial documentation. In addition extensive communications between the

Regional Board staff and SCVSD staff led the Regional Board staff to presume that

the technical documents would be submitted timely. Instead to the extent that

SCVSD has changed course with its remedial and technical intentions contrary to

public statements made to Regional Board staff and to the Regional Board in

developing the TMDL we hope that this Complaint provides the deterrence against
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further violations and SCVSDs correspondence stating that the plan would be

submitted by December 31 2012 is accurate. However to the extent that SCVSD
claims it simply needed more time to meet the existing schedule the May 2011

submittals claiming an exemption could have been a.voided. Upon receiving the

first notice a reasonable and prudent person would have submitted the required

technical documents to came into compliance. For these reasons staff selected a

factor of 1.3. The selection of this factor increases the base liability.

b. Cleanup and Cooperation

SCVSD has voluntarily cooperated in returning to compliance although is not

currently in compliance. As of the date of the Complaint SCVSD has taken steps to

come into compliance with the Orders by approving the staff recommendation to

prepare a Wastewater Facilities Plan and EIR and by releasing a Nctiee of

Preparation. Therefore Staff selected a factor of 1.0. The seiection of this factor

neither increases nor decreases the base
liability.

c. Hisfory of Violations

SCVSD has previously violated effluent limits under NPDES Permit No. CA0054216.

Therefore staff selected a factor of 1.1 which is the minimum multiplier for repeated

violations. The selection of this factor increases the base liability.

Settlement Considerations In settlernent negotiations the_ Parties agreed to

reduce the History of Violations factor tQ 1.0. Therefore the selection_Qf 1 wllt not

further increase the base feblitY.

Revised Assessment for Each Violation

The initial assessment for the Violation is multipied by the above factors to give a

revised assessment of $97500

initial Assessment xCulpa.biFity xClsanup and Cooperation xHistory

$75000 x 1.3 r 1.0 x f.Q

$97500 for each vfolatinn

Stets 5- Determination of Total Base Liability 4mount

Since there are two violations being assessed liability the Total Base Liability Amount

is $195000 $97500 Valencia Order No. R4-2009-0074 t$975000 Saugus Order

No. R4-2009-0075.

Steo s - Ability to Pay and Ability to Continue in Business

SCVSD is a large public agency that has the ability to increase rates. The Total Base
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Liability Amount will not affect the Permlttees ability to continue in business.

Accordingly the Total Base Liability Amount was not adjusted. The burden of proof is

on SCVSD to indicate if it has the inability to pay the recommended liability.

Step 7- Qther Factors as .fustic May Reauire

lf the amount determined using the above factors is inappropriate the amount may be

adjusted under the provision for other factors as jusice may require but only if

express findings are made to justify this adjustment In addition the costs of

investigation and enforcement are other factors as justice may require and should be

added to the liability amount.

Staff costs incurred by the Los Angeles Water Board to date are $30000. This amount

was added to the Total Base Liability Amount bringing the adjusted Total Base

Liability Amount to $225000.

Adjusted Total Base Liability _Tota Base Liability Sraff Costs

$195000 $30000

$225000

Step 8 - Economic Benefit

The Economic Benefit Amount is any savings or monetary gain derived from the act or

omission that constitutes the violation. The Enforcement Policy states that the adjusted

Total Base Liability Amount shall be at least 10 percent higher than the Economic

Benefit Amount so that liabifities are not construed as the cost of doing business and

that the assessed liabilrty provides a meaningful deterrent to future violations.

Staff estimates the benefit of non-compliance to be approximately $10000 which is an

estimate based on the interest able to be generated by SCVSD between May 4 2011
when the ER and Wastewater Faciiities Plan was due and December 31 2012 the

date by which SCVSD has promised to come into compiiance. This figure was

generated using the ABEL model developed by the EPA. Staff is currently treating this

cost as a deiayed cost rather than an avoided cost.

Setttgment Considerations The negotiated settlement of $225000 wili recover

SCVSDs economic benefitLnilccordance witb the Water Code.

Step 9- Maximum and Minimum LiabiliW Amounts

The Minimum Liability Amount is equivalent to 110 percent of the Economic
Benefit derlved from the violation. Using the economic benefit estimated in Step 8 the

minimum liability amount is $11000 economic benefit plus 10%.
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The Maximum Liability Amount is $11448000 which is calculated by rnuitiplying the

maximum $10000 per day rate under Water Code Section 13385 subdivision c and

1144 days the total number of days SCVSD has been in violation.

Settlement Cynsiderations__ The_negotiated settiement of$225fl00 is between the

maximum and minimum administrative civil liability amounts and i5 therefore Gansistent

with the Enforcement Policv-

Sten 10 - Final Liability Amount

In accordance with the above methodology Staff recommends a Final Uability

Amount of $280250. This Fina1 Liabtlity Amount is within the statutory minimum and

maximurr amounts.

Settlement Considerations The negotiatgd setdement o $225000 recovers a

maiority of the Prosecution Teams recommended administrative civil riability and in the

Prosecution Teams opinion the setllgment is in the best interests of the Qublic.
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ATTACHMENT B to SETTLEMENT
AGREEMENT AND STIPULATION

ACL Order R4-2012-oI fi0

Santa Clarita Valley Sanitation District

SEP Proposal
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CITY OF SANTA CLARITA LOW IMPACT DEVELOPMENT PARKING LOT RETROFIT

SUPPLEMENTAL ENVIRONMENTAL PROJECT

PRCPOSALI WORK PLAN REQUIREkVMENTS

Project title

City of Santa Clarita Low Impact Development LID Parking Lot Retrofit

Organization proposing the project project managers name email address and phone number type of

organixation public private non-profit etc.

City of Santa Clarita Public

Project Manager Heather Lea Merenda

HMERENDA@santa-clarita.com

661 284-1413

Santa Clarita Valley Sanitation District of Los Angeles County Public

Contact Matt Bao

rnbao lacsd.or

562 908-4288 extension 2809

Name of the independent management company who would report solely to the Regional Board to oversee

the implementation of the SEP including all contact information If applicable

Not Applicable

Third party completing the project including all contact inforrnation If applicable

Not Applicable

Names and statement of qualifications and experience for key project team members

Travis Lange Environmental Services manager City of Santa Clarita

Heather Lea Merenda Sustainability Planner City of Santa Clarita

Qualifications Quaified SWPPP Development Certified Professional in 5torm Water Quality

Name and location of the project including watershed creek river bay where it is located

Ventura Coastal Ventura River Santa Clara River Santa Monica Bay Los Angeles Country Coastal Los

Angeles River or multiple watersheds

Name City of Santa Clarita LID Parking Lot Retrofit

Location The proposed project site would be located in the City of Santa Clarita City. Project will

retrofit one of the City owned parking lots within the City boundaries. Possibe locations include the City

Corporate Yard Employee Parking Lot at 25563 Avenue Stanford Santa Clarita CA 91355 and City Parks

Parking Lots list of parks can be found at httpllwww.santa-clarita.comlindex.aspxpage343. The

proposed project site is estimated to be approximately 5000 square feet.

Watershed 5anta Clara River Watershed

1
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Description of the project and how it fits into one or more of the following SEP categories

Pollution prevention

Environmental restoration

Environmental auditing

Compliance education/development of education materials

Watershed assessment e.g. citizen monitoring coordination and faciiitation

Watershed management facilitation services

Non-point source program implementation

Project Description

Berckground

The Santa Clara River is regarded as the largest natural river system in Southern California. The Santa

Clara River flows approximately 84 miles from its headwaters near Acton in the San Gabriel Mountains

westward through Los Angeles and Ventura counties to its delta between the cities of Ventura and

Oxnard. The 45-mile long portion of the Santa Clara River and its tributaries within Los Angeles County is

referred to as the Upper Santa Clara River watershed while the portion in Ventura County is referred

to as the Lower Santa Clara River watershed.

The Upper Santa Clara River watershed where the proposed project is located consists of

approximately 680 square miles of mostly rugged topography and natural land. Urban development is

concentrated in the City of Santa Clarita and its four communities Canyon Country Newhall Saugus

and Valencia and the Los Angeles County unincorporated communities of Stevenson Ranch Castaic

West Ridge and West Creek. There are also rural communities with some urbanization in Val Verde

Agua Du1ce and Acton. Surface flows are ephemeral in Reach 7between Bouquet Canyon Creek and

Lang Gauging Station and Reach 8 above Lang Gauging Station and are perennial for the majority of

Reach 5from Blue Cut to The Old Road and Reach 6from The Old Road to Bouquet Canyon Creek.

The beneficial use designations for the Upper Santa Clara River include IND PROC AGR GWR FRSH

REC1 REC2 WARM WILD BIOL and WET.

Native habitats occupying the upland portions of the watershed include chaparral coastal sage scrub

and oak woodlands. The floodplains of the Upper Santa Clara River and its tributaries support a mix of

cover including open channel a variety of native habitats and developed areas. The most significant

habitats are cottonwood woodlands willow woodlands and riparian scrub. Multiple threats to the

health of the watershed exist. Runoff from parking lots is one of the urban runoff issues of concern.

Project Overview

Infiltration of urban runoff has increasingly been recognized as a sustainable stormwater management

strategy that helps protect water quality in surface and ground waters by reducing stormwater runoff

and pollutant loadings. The State Water Resources Control Board and the California Coastal Commission

have endorsed this type of best management practice as highly preferable to other stormwater

treatment efforts. This has been recently reaffirmed by the Reining in the Rain statewide conference

hosted by the Coastal Commission. The Low Impact t3evelopment Center Inc. has also promoted

infiltration with concern for parking lots. LID is a way using engineering design to help restore thepre-developmenthydrologic regime landscapes. This design approach incorporates strategic planning with

best management practices to improve water quality while allowing for development or infrastructure

rehabilitation to occur. The proposed project will retrofit an existing City public parking lot by including

LID strategies such as planting areas that allow for infiltration permeable pavers and/or porous

concrete to allow for stormwater absorption below parking and walking areas.

2
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How the Project Fits into the SEP Categories

Pollution Prevention or Reduction - This proposed project would utilize LID strategies at an existing City

owned parking lot to reduce stormwater runoff impacts. Pollutants of concern from parking lots can

include sediment nutrients trash metals bacteria oil and grease. LID strategies can result in

pollutant removal through settling filtration adsorption and biological uptake.l

Environmental Restoration - The proposed project will potentially lower pollutant loading to the Santa

Clara River by better managing stormwater runoff at the source. Due to the high traffic volumes that

regularly travel through City public parking lots loading to the Santa Clara River could be reduced which

could improve wildlife habitats along the Santa Clara River and enhance recreational uses.

Description of how the project benefits water quality and/or quantity

In the Municipal Guide to Low Impact Development it explains LID is an ecologically friendly approach

to site development and storm water management that aims to mitigate development impacts to land

water and air. The approach emphasizes the integration of site design and planning techniques that

conserve natural systems and hydrologic functions on a site .. Specifically LID aims to .. decentralize

and micromanage stormwater at its source. Both permeable paving and infiltration trenches are

elements of LID. Nutrients and metals are held in check by porous pavements. The trenches will

remove sediment nutrients trash metals bacteria oil grease and organics from stormwater runoff.

All of these will reduce pollutants in the stormdrain system. Infiltration reduces hydro-modification

impacts.

Description of how the project benefits the public

The City of Santa Clarita Low Impact Development LID Parking Lot Retrofit project benefits the public

by better managing stormwater at City-related facilities potentially improving local surface water

quality and restoring the direct hydrological connection between localized rainfall and the groundwater

basin.

Documented support by one or more of the following

Other agencies

Public groups

Impacted persons

In addition to the City non-profit organizations have provided support for these types of projects for

years. SCOPE the Santa Clarita Organization for Planning and the Environment is a local non-profit

organization that has actively lobbied and supported this project for ten years. Lynne Plambeck

president of SCOPE can be contacted at 661 255-6899.

Monitoring plan or Quality Assurance Project Plan QAPP if applicable - required for all projects and tasks

involving use of existing environmental data and those involved with the collection of new information e.g.

the sampling and analysis project

Guidance for QAPP http//www.epa.gov/quality/qs-docs/g5-final.pdf

Not Applicable

1

U.5 EPA Reducing Stormwater Costs through Low Impact Development LID Strategies and Practices December 2007.

3
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Detailed description of the scope of work work products and project milestones

Scope of Work

The SEP is expected to occur over eighteen 18 months for site selection design bid process

permitting construction and final inspection.

The City of Santa Clarita has diverse soil types varying by location in the over 50 square miles of City

iand. Site selection for this project would assess soil type and permeability as part of the design and

would incorporate actions necessary if any to ensure successful project implementation e.g.

amending soils with more permeable structure. Further site assessors would refer to guidance in the

California Stormwater Quality Association CASQA LID Manual for Southern California CASQA Best

Management Practices BMP Handbook and other professional design standards in selecting and

developing the site. The proposed project site would be approximately 5000 square feet.

The work will include the following removal and excavation of asphalt soil excavation installation of

subsurface material piping gravel media installation of LID materials geotextile fabric permeable

pavers or porous concrete and landscaping.

SEP Work Product

Quarterly Progress Reports

Final Report

SEP Certificate of Completion

SEP Milestones

Construction Plan

Completion of LID Parking Lot Retrofit

Include or reference a scope of work including a budget

A task list and estimated budget for the SEP is included in Attachment A

Schedule for periodic monitoring quarterly at a minimum on the performance of the SEP to monitor the

timely and successful completion of the SEP

Reports should include a list of all activities on the SEP since its adoption all SEP activities during the

quarter an accounting of funds expended and the proposed work for the following quarter

Copies of the reports must be provided to the Regional Board and the Division of Einancial Assistance

of the State Board

The City will provide quarterly progress reports as well as a final report to the Regional Water Board

and the Qivision of Financial Assistance at the State Water Resources Control Board on activities

undertaken with the proposed project. At a minimum the reports will include a list of all activity on the

SEP for each reporting period an accounting of funds expended and the proposed work for the

following quarter. Reports will be subrnitted no later than the first of the second month following the

end of each reporting period in accordance with the schedule shown below. Until such time as

expenditure of SEP funds has commenced the City may submit only the report due on August 1. The

City shall submit progress reports on the SEP until the proposed project is completed and the SEP

contribution is fully expended or otherwise approved by the Regional Board Executive Officer.

Reporting Period ReportSubmittai 0are

January - March May I

April - June August 1

July - September November 1

October - December February 1

4
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Time schedule for implementation with single or multiple milestones and which identifies the amount of

liability that will be suspended or excused upon the timely and successful completion of each milestone

Except for the final milestone the amount of the liabiiity suspended for any portion of a SEP cannot

exceed the projected cost of performing that portion of the SEP

The SEP is expected to occur over eighteen 18 months for site selection design bid process

permitting construction and final inspection. The project will be completed by November 2015. A

project schedule is included in Attachment B.

Milestones and Lrabrlity

Milestone Deadline Liability Suspended or Excused

Upon Completion

Construction Plan December 1 2014 $15000

Completion of LID Parking Lot Retrofit November 1 2015 $82500

I

Total $97500

Contain or reference performance standards and identify measures or indicators or performance in the scope

of work

LID performance guidelines recommended by EPA http//water.epa.gov/polwaste/green/index.cfrn

CASQA LID Manual for Southern California

CASQA BMP Handbook

IJ.S EPA Reducing Stormwater Costs through Low Impact Development LID Strategies and Practices

December 2007.

Discharger responsibility

The Santa Clarita Valley Sanitation District is ultimately responsible for ensuring that the SEP monies are

expended for the project described and rernains liable for the SEP amount under the Settlement

Agreement and Stipulated ACL until the SEP is completed and accepted by the Los Angeles 11Vater Board.

5
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ATTACHMENT A. TASK LIST AND PROJECT BUDGET

Task

Design

A 42 Estimated

$15000

Asphalt Removal and Recycling/Sail Excavation Approx. 5000 square feet Approx. $5 per square foot $25000

Aggregate/Gravel/Media Approx. 500 cubic yards Approx. $20 per cubic yard $10000

Geotextile Fabric Approx. 5000 square feet Approx. $1.50 per square foot $7500

Plant Material Approx. 100 plants Approx. $50 per plant $5000

Permeable Pavers or Porous Concrete Approx. 1400 square feet Approx. $25 per square foot $35000

Total $97500

Notes

Depending on site location amount of work for each task will vary. For exarnpfe potential sites will differ in requirements for the

amount of plant material permeable pavers or porous pavers.

- Depending on the design plants could range from 1 gallon to 15 gallon and would consist of site-appropriate species of shrubs

perennials andlor trees

- Unit Prices $/Unit are preliminary estimates and will vary based on several factors such as site location market value and type and

q ua ntity of mate ria ls.

6
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THE UNFUNDED
WASTEWATER

DESALINATION MANDATE
Santa Clarita Valley Sanitation District
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CHLORIDE SALT

Common table salt

is sodium chloride

NaCI
rA



Drinking water limit is 2rJ0 mg/L chloride

Limit for groundwater in Ventura County is 200mg/L chloride

Standard limit to protect agriculture is 142mg/L chloride

Regional Board limit for these parts of the Santa Clara River is

100 mg/L chloride
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HOW DOES CHLORIDE
GET INTO TREATED WASTE WATER 7

Chloride occurs

naturally in fresh water

pt
Potable

ý Qoý
Water

Water In Santa Clarita IOM
Suppliers A -68 mg/L Valley

Chloride

ý -ý ý ýý
ateý I IWastewater

Treatment Plants -103 mg/L Chloride 11 j j1.-1ý
Wastewater

Disinfection

oý 90 using Chlorine adds

ý0. 10 mg/L Chloride

o
O1y

4 ý
e

i o a

Homes and Businesses
ITIOP

add -35 mg/L Chloride

through normal daily r-
Treated Wastewater activities

-113mg/L Chloride

Santa Clara River

Oased on 2012 estlmated numbers.

The legal limit for Chloride NoteThe chloride levels shown

in treated wastewater are typical values. Actual values

discharged to the Santa Clara River vary higher and lower depending

is 100 mg/L ýnw_ on weather conditions such as a drought.
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RECEAffiD

JAN 2 4 2014

COMMISSION ON
STATE MANDATES

Comments from Councilman TimBen Boydston a representative from the City of Sanfa Clarita spea ing

on behalf of himself and other concerned taxpayers of the State of California

The unfunded mandate is a result of the abuse and misuse of the Federal Clean Water Act.

There has never been any crop damage recorded from chloride salt in the irrigation water

coming from the Santa Clarita Valley Watershed.

The demand by the State to spend hundreds of millions of dollars to remove chloride salt is

based on the claim of one farmer who had leaf tip burn on some avocado trees. No reduction

in the size of the fruit or crop yield was recorded only a condition not seen on the site visit

which can also be caused by heat too much fertilizer and other impurities.

The amount of chloride salt allowed by the State in the Calleguas Watershed which is the next

door valley is 150mg/liter and the avocado crops there are thriving.

A literature survey no actual laboratory or field studies was conducted by a group of scientists

several with conflicts of interest since they worked for the downstream agricultural interests

which resulted in a range of safety for avocado crops of between 100mg/liter and 270

mg/liter.

The Scientists recommended further studies to get a more precise number but the Sanitation

District said that the State will not allow us the time to conduct these studies.

The desire for large quantities of very low chloride water by the agricultural interests

downstream stems from their need to leach chloride salts from their soil and refill their aquifers

with more water from inland sources. This is needed because they have over pumped their

aquifer for years and saltwater intrusion from the ocean 34000mg/liter has spoiled much of

their supply.

The State is mandating that we pay for the removal of chloride salt because of a TMDL that was

established by a State agency but the TMDL is not based on scientific studies rather it is a result

of the lobbying of staff and members of the Regional Water Quality Control Board.

As a taxpayer of California
I am asking for one thing. Reject this demand by the State that we as

taxpayers of Santa Clarita pay for any chloride salt removal facilities until we are given the time

and permission to conduct actual scientific studies. This will result in knowing what level of

chloride salt in irrigation water actually harms avocado crops in our watershed.
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Coua1ci11nanspeaks outas a citizen during chloride 1iZeeting in Saugtts

By Jini Holt

Signal Senior Staff Writer
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21 Responses to Comments

The watershed-based approach is known as the Alternative Water Resources Management Plan

AWRM which was described in Section 6.6.4. As previously discussed in Response to

Comment P6-1 the need or appropriateness of the Chloride TMDL limit for the SCR is not under

evaluation in the Draft Facilities Plan and EIR. The Santa Clarita Valley Sanitation District

SCVSD is not responsible for establishing or justifying these limits. For more than a decade

the SCVSD repeatedly challenged the Chloride TMDL but was unsuccessful. The SCVSD is

now responsible for complying with these limits. Therefore as stated in Section 1.4 the first

project objective is to provide compliance with the Chloride TMDL for SCVSD wastewater

treatment and discharge facilities.

The Executive Summary for the Draft Facilities Plan and EIR was prepared in accordance with

15123 of the Califomia Enviromnental Quality Act CEQA Guidelines which states that a

summary should be as clear and simple as reasonably practical. In an effort to provide a cle-

and simple description of the highly technical Chloride TMDL the Executive SummaryusedAhe

following language The State of California has determined that high levels of chloride salt

hai7n salt sensitive avocado an straw erry crops along Highway 126 downstream from the

an a ari a a ey s a ey s wo was ewater sewa e treatment plants owned and operated

y t e anta anta a ey anrtation istnct SCVSD. Tliissentence doesnot say that ther
ýýN ý ýc

are currently sa t-sensitive cropýsaTorig Hig w ay 26 that are being damaged by chloride levels i

d the SCR.
ý

No revisions to the Draft Facilities Plan and EIR are required in response to this comment.

Response to Comment P6-3

The comment suggests that the chloride limit exists because of agricultural coalition lobbying and

is not supported by science.

As previously discussed in Response to Comment P6-1 the RWQCB-LA is responsible for

regulating discharges to the SCR to protect beneficial uses. As discussed in Section 3.3.3 in

1997 the RWQCB-LA staff was directed to conduct a 3-year study to determine appropriate

chloride objectives that would protect salt-sensitive crops. During the 3-year study the

RWQCB-LA proposed listing several reaches of the SCR on the 303d list of Water Quality

Limited Segments for chloride. In May 1999 the Environmental Protection Agency listed

Reaches 5 and 6 of the SCR which are discharge points for the Valencia Water Reclamation

Plant and Saugus Water Reclamation Plant respectively. This resulted in the development of the

Chloride TMDL by the RWQCB-LA. In 2002 Resolution No. 02-018 was adopted which set a

Waste Load Allocation WLA limit of 100 mg/L for these reaches.

In 2004 the RWQCB-LA adopted Resolution No. 04-004 which revised the interim WLA and

Implementation Plan for the Chloride TMDL. The Implementation Plan required the SCVSD to

fund scientific studies to re-assess the chloride limit. The studies were conducted by expert

consultants selected jointly by the SCVSD the RWQCB-LA and Ventura County interests. The

result of the studies which was reviewed by an independent Technical Advisory Panel TAP
was that a chloride range of 100 to 117 mg/L would be protective of avocados and most other

salt-sensitive crops.

Regarding the need for an experimental study i.e. field study the TAP found that while it

would be possible to conduct greenhouse or laboratory studies it would be difficult to extrapolate

those lab results to the field. In addition multiple members of the TAP felt that performance of

extended field studies would not be useful in refining the protective threshold. In 2006 the

Santa Clarita Valley Sanitation District 21-224 October 2013

Chloride Compliance Facilities Plan and EIR



FIELD NOTES AVOCADO PRODUCTION

shallow as 150 to 175 feet or as deep as 500 to 600 feet. Cost to pump water from this depth

is more expensive than surface-water diversion therefore surface-water diversion is used as

much as possible.

Avocado Production on Camulos Ranch

Avocado production has been conducted on Camulos Ranch for nearly 60 years. A 12-acre

orchard exists that has been in production for approximately that duration. This orchard

contains many varieties of avocado however most are on Mexican rootstock. Another

60-acre orchard is about 3 to 4 years old. The goal of Camulos Ranch is to have 150 to

200 acres of avocados in the future. Mr. Freeman said that diversity of agricultural

production and crop type on Camulos Ranch is essential to a sustainable farming operation

and avocados are an essential part of that. He was hired as ranch manager partly to

provide that diversity.

The avocado trees on Camulos Ranch commonly have tip
burn see photographicdocu-mentation

provided to the interviewer by Mr. Freeman. In addition Mr. Freeman said that

he believes the citrus trees are also experiencing burn and yield loss because of unsuitable

irjgation water quality. Atýýýeoýýýýýýrsiýýý_avýQcaaorrees on.L ainulosýancn
rft5llt was mentioned that very little leat tip burn wasý-sliý aýme due to the excessive leaching provided by the winter and spring rains of

this past year. However older leaves 1 year old did show signs of past leaf-tip burn.

One hundred seventeen acres of avocados were recently planted in Piru Canyon owned by
Rancho Temiscal.

Mr. Freeman indicated that in his experience most people actually under-irrigate

avocados. Applied water for avocado irrigation in the area can range from3 to 5 feet but

mostly on the lower end of this range.

In general avocado production on Camulos Ranch does not vary significantly from other

areas visited with respect to irrigation method and cultural practices.
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University of Idaho M.S. from the University of Nebraska B.S. from Latvia University of Agriculture.

He is the author and co-author of 4 technical publications 4 abstracts and 6 technical proceedings.

Ben A. Faber Ph.D.

Dr. Faber works with the Ventura County Cooperative Extension serving as the soils/water/subtropical

horticulture advisor in Ventura County. He has research experience in plant nutrition and soil

management. His current research focuses on irrigation requirements of avocado and citrus methods of

controlling groundwater nitrate pollution effects of yard waste mulches on citrus production and various

methods for controIling micronutrient deficiencies in avocado. Dr. Faber received his Ph.D. from the

University of California Davis M.S. Soil Fertility University of California Davis B.S. Biology University

of California Santa Cruz. He is the author and co-author of multiple technical papers and publications

including 18 publications developed over the last six years.

S.R. Grattan Ph.D.

Dr. Grattan is a professor at the University of California Davis where he seives as the plant-water

relations specialist in the Department of Land Air and Water Resources Hydrologic Science Division.

His research areas include irrigation management with saline water plant response in saline

environments uptake of nutrients and trace elements by plants in saline environments and crop water

use. He also performs international consulting work with the World Bank USDA/OICD and USAID
and has previously served as a research assistant with the University of California Riverside and as a

research plant physiologist at the USDA/ARS Salinity Laboratory. Dr. Grattan received his Ph.D. in Soil

Science from the University of California Riverside M.S. in Soil Science from the University of California

Riverside B.S. Soil and Water Science from the University of California Davis. He is the author andco-authorof 15 technical proceedings/presentations 74 refereed publications and over 100 reports.

John Letey Jr. Ph.D.

Dr. Letey is Professor Emeritus of Soil Science Soil and Water Sciences Unit University of California

Riverside and Director of the Center for Water Resources University of California Riverside. He has also

served as the Chair Department of Soil and Environmental Sciences Director University of California

Kearney Foundation of Soil Science Associate Director University of California Water Resources Center

California State Water Quality Coordinator and Director University of California Salinity/Drainage

Program. His research areas include irrigation salinity drainage and plant-water relationships. He
received his Ph.D. in Soil Science from the University of Illinois and his B.S. in Agronomy from Colorado

State University and has served on numerous state federal and international advisory committees

University of California and Soil Science Society of America task forces and committees and editorial

boards. He is the author and co-author of over 80 international presentations technical papers

publications and reports.

Darrell H. Nelson B.S.

Mr. Nelsonis a consultant with Fruit Growers Laboratory and a farm operations manager and farmer in.

Ventura Courity. He is the former President and Laboratory Director of the Santa Paula and Stockton

Fruit Growers Laboratory. He received his B.S. in Soil and Water Science from the University of

California Davis and has made presentations on the use of scientific information to implement best

management practices and the use of nutrient budgets. He has also been active in the appraisal of

drinking water quality for regulatory purposes and irrigation water for suitability to specific crops He
hasadvised the Los Angeles Regional Water Quality Control Board on Best Management Practices and

the use of Nutrient Budgets as they relate to Total Maximum Daily Loads TMDLs and is currently

serving on the California Avocado CommissionResearch Committee as co-chairman of the management
and physiology sub committee.
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I. Introduction and Summaryof Key Findings

A. Purpose

The Upper Santa Clara River USCR Chloride TMDL Collaborative Process was instituted to determine a

threshold for chloride in the eastern end of reach 4 as well as the entirety of reaches 5 and 6 of the Santa

Clara River. As part of the Collaborative Process an Agricultural Chloride Threshold Study ACT Study
was conducted. This study consisted of a Literature Review and Evaluation LRE prepared by CH2M
Hill which was then examined by a panel of experts in the fields of agriculture chemistry and soil

science. This panel of experts known as the Technical Advisory Panel TAP met several times over the

course of the study to provide oversight and advice to the stakeholders and consulting teams. In-their

final meeting on July 11th 2005 they were asked to examine a draft of the LRE and come to a decision as

to its accuracy. During their deliberation six key questions were developed. These questions served to

guide the overall discussion of the TAP as they made their decision.

The TAP identified six key scientific issues to structure their discussion

1. Please comment on the adequacy of the literature for supporting an interim nuniber or gttideline for the level

of chloride that will reduce plant yields. Please comment specifically on the adequacy of the literature to

justifi/ the avocado threshold reconzmendations in the Literature Review Evaluation and provide your

opinion on the accuracy of CH2M Hills conclusion that there is insufficient literature to provide a

recommended nunzber or range for strawberries and nursen./ crops. If you are not in agreement with the

range provided in the LRE how wotcld you nzodifij
it to feel the guideline concentration range would

prevent detrimental impacts on avocado yields

2. What are the relative impacts of TDS and chloride on avocado yield Do you believe that it is scientifically

possible to separate the effects of the two stresses Please docttment the evidence supporting your
conclusions.

3. Would you recommend that an experimental study be conducted to produce more meaningful information

than is available in the current literature Why or why not If yes what eletnents or characteristics should

such a study include

4. How can local knowledge best be integrated into the study Describe what works based on information

fiom local experience.

5. Please discuss the validity of plant injunf growth and yield as metrics of injunj. Do you conclude that if

there is plant injun/ there will be a reduction in yield On what do you base your coztclusion

6. Please provide any general comments on the Literature Review Evaluation.

The TWG which is comprised of a variety of stakeholders representing growers water purveyors
elected officials public agencies environmental organizations and other interested parties examined the

Literature Review Report and then generated a list of comments which were then forwarded to the TAP
for their consideration. The TAP response to comments is included as an appendix to this document.

B. TAP Membership Information

oleg Daugovish PhD.

Dr. Daugoyishworks with the Ventura County Coo_ ý.eýýtive Extension where he serves as the farm

advisor forstrawberry and vegetable crops in Ventura County. He conducts research and educational

programs with emphases on pest control and environmental quality of production addressing the needs

of organic farmers in Ventura County. He has also served as a research assistant with the Department of

Plant Soil and Entomological Sciences at the University of Idaho Departnlent of Agronomy at the

University of Nebraska and the Stensund Ecological Center. Dr. Daugovish received his Ph.D. from the

Critical Reoiew Report 3
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Kenneth K. Tanji Sc.D.

Dr. Tanji is Professor Emeritus of Hydrology Department of Land Air and Water Resources University

of California Davis. He has also served as the Senior and Principal Laboratory Technician Department of

Irrigation Lecturer in Water Science Department of Water Science and Engineering Professor of Water

Science Department of Land Air and Water Resources Vice Chair and Chair Department of Land Air

and Water Resources and Professor of Hydrology Department of Land Air and Water Resources. He

has more than 45 years of research experience dealing with salinity in agricultural lands in California the

Western U.S. and foreign countries and is currently involved with developing a salinity management

guide for irrigation of landscapes using recycled water. Dr. Tanji received his Sc.D. in Agricultural

Science-Irrigation Drainage and Hydrological Engineering from Kyoto University M.S. in SoilScience-Soil
Chemistry from the University of California Davis B.S. in Chemistry from the University of Hawaii.

He is the author and co-author of 6 books 28 book chapters 158 papers and more than 200 technical

reports and proceedings.

C. Definitions

In an effort to clarify the work of the Agricultural Chloride Study the TAP developed the following

definitions to differentiate the terms Threshold and Guideline

Threshold Concentration for Chloride Injury A specific and absolute numerical value of chloride

concentration beyond which accordin.g to the scientific literature plant injury will occur. In the case of

avocados this refers to the concentration beyond which leaf injury will occur.

Guideline Concentration for Chloride Injury A range of numerical values of chloride concentration

beyond which according to the scientific literature plant injury is likely to occur. The range establishes

the likely lowest value at which injury might begin to occur and the likely highest value at which injury

might begin to occur. For example a guideline range for a hypothetical constituent might begiri at 3 ppm
as the lower bound or 5 ppm as the upper depending on conditions.

D. Summary of Findings

The key differences between the majority report and the two minority reports center on three key issues

threshold value the importance of TDS and ionýspecific effects and handling the need for incorporating

local knowledge into the study. The chart below summarizes the positions of the majority and two

minority reports on each of these issues.

Threshold Value TDS Vs. Ion-Specific Effects Local Conditions

The lower limit at which chloride would be It seems clear that TDS has a negative

unlikely to cause damage to avocados on impact on avocado as it does with other salt-
A correlational survey of local water

Mexican rootstock is somewhere around sensitive crops. Chloride is a contributor to

quality yield and management practices
100 mg/L. salinity and studies have shown that

information.provide usefulwould

Maýorit
h i i hi

avocado is sensitive to this specific ion.

establishing a preciseHowever

R P
t however s muc lessT e upper l m

c7ear to the panelists. e ma on Separating the two effects TDS and
relationship between chloride and yield

s ests at 17 mg/L woufd be a chloride might be possible by controlled
may not be possible in light of the large

number of management and
conservýative upper-protective limit and a experiments but it would be extremely

environmental factors that can impact tree
limit of 140 mg/L may be protective but difficult and long-term in nature. Extrapolating

yield.
only under ideal non-restricting the results back to irrigation water Cl

conditions. guidelines would again be difficult.

All of the experimental evidence strongly Although I agreed that a survey-based

Minority Using the soil concentration range of 355 leads to the conclusion that TDS is the study to document local information on

ezýportl to 540 mg/L from table 4 results in a range critical factor for avocados and chloride is water quality
and yield would be helpful

of 177 to 270 mg/L in the irrigation water. minor except to the extent that it contributes the probability of gaining definitive

to TDS. information is very low.

To utilize a level above 100 mg/I which I feel that the difference between the effects Local knowledge and experience must be

114inority has been used successfully for the past 40 of chloride and total dissolved solids TDS integrated into the study process for the

iport 2 plus years would be detrimental to the are easily observed in the field and can determination of chloride thresholds for the

continued health of these crops. therefore be separated in research trials. plants in question.
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Il tVlajority Report

Four of the members of the TAP Steve Grattan Ken Tanji Ben Faber and Oleg Daugovish reached a consensats

decisiori on their response to the LRE. Ben Faber and Steve Grattan prepared an overall response representing this

consensus that appears belozv. This group will be referred to as the TAP Majorit/. In addition the majority report

section contains supplemental information presented by Steve Grattan and Ken Tanji as zuell as the individual

responses of each of the four TAP mernbers.

A. Overall Responses to Key Issues

Steve Grattan and Ben Faber wrote the following responses to the six key issues on behalf of the TAP Majority. The

individual members of the TAP Majority approved each response before it was included in the majorittj report.

S.R. Grattan and Ben Faber

Agricultural Chloride Threshold Study Technical Advisory Panel

1 Adequacy of the Literature

The TAP majority concurs with the findings of the LRE that there is very little scientific literature to base

an interim guide for a TMDL on strawberry and nursery crops. The TAP majority believes however that

there is sufficient documentation for avocado to set an interim guideline. In the process of setting such a

guideline for avocado because of this trees very sensitive nature it would be protective for most other

sensitive crops as well. However it is uncertain that all nursery crops would be protected. The lower

limit at which chloride would be unlikely to cause damage to avocado is somewhere around 100 mg/L.
The upper limit however is much less clear to the panelists. The TAP majority suggests that 117 mg/L
would be the conservative upper-protective limit. Of these three panelists one suggested that a range of

100 to 140 mg/1 is appropriate depending upon site specific conditions where a higher value is more

appropriate where other factors affecting avocado are not restricting while a lower value is more

appropriate where the trees are prone to additional stresses inflexibilities in water delivery and poorer

management. The other TAP majority members concur with this assessment. The panelists indicate that

these are not threshold values but guideline ranges that would be acceptable.

2 Relative Impacts of TDS and Chloride

It seems clear that TDS has an impact on avocado as it does with other salt-sensitive crops. Chloride can

be a contributor to salinity and a number of studies have shown that avocado is sensitive to this specific

ion producing tree injury. The TAP majority is uncertain whether chloride or TDS is the most the

limiting factor and feel the current literature is insufficient to make this distinction. Separating the two

effects TDS and chloride might be possible by controlled experiments but it would be extremely

difficult and long-term in nature Moreover there would be uncertainty regarding extrapolation of the

results to develop irrigation water-quality guidelines.

3 Need for an Experimental Study

Ihe TAP jo i tjority ýbelieve it wouIcl be l.ossiblto ýio coritrolled greeriliouse or labpratory stttdiesthat

f. ulcl gi
correct rangeof chloricle výýlues that caused daniage to avocados with a particular

z6on/ioottuckconibrilation. Nevertheless TAP majority members indicated that it woulcl be difficult to

extrapolate those lab results to the field.

Critical Revietu Report 7
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21 Responses to Comments

In 2004 the RWQCB-LA adopted Resolution No. 04-004 which revised the interim WLA and

Implementation Plan for the Chloride TMDL. The Implementation Plan required the SCVSD to

fund scientific studies to re-assess the chloride limit. The studies were conducted by expert

consultants selected jointly by the SCVSD the RWQCB-LA and Ventura County interests. The

result of the studies which was reviewed by an independent Technical Advisory Panel TAP
was that a chloride range of 100 to 117 mg/L would be protective of avocados and most other salt

sensitive crops.

Regarding the need for an experimental study i.e. field study the TAP found that while it

would be possible to conduct greenhouse or laboratory studies it would be difficult to extrapolate

those lab results to the field. In addition multiple members of the TAP felt that performance of

extended field studies would not be useful in refining the protective threshold. In 2006 the

RWQCB-LA elected not to extend the chloride implementation schedule to allow for the

completion of additional field studies_and revised the Chloride TMDL to shorten the scientific

study schedule. In 2007 the SCVSD appeale t ie Chloride TMDL to the State Water Resources

Control Board SWRCB but the appeal was unsuccessful and the revision was upheld.

Depending on the length between 2 and 10 years and type strawbeiry and/or avocado of field

study the estimated cost to conduct a field study would range from approximately $0.5 million to

$4.21iillion. Because the overall schedule was condensed by the RWQCB-LA which was

upheld by the State Water Resources Control Board in 2007 it would not have been feasible to

perform a field study and meet the shortened implementation deadline of May 15 2015.

No revisions to the Draft Facilities Plan and EIR are required in response to this comment.

Response to Comment A 13-6

The comment questions whether any source control measures in addition to the elimination of the

automatic water softeners AWS are available.

A chloride source report for the SCV was developed in 2002 and since 2005 is updated annually

by the SCVSD. In 2002 approximately 45 percent of the chloride in wastewater was from the

water supply while approximately 29 percent was from AWS. Other sources included industrial

commercial wastewater disinfection and residential at approximately 2 3 8 and 13 percent

respectively. Procedures have been instituted whereby industrial and commercial sources must

meet a 100 mg/L chloride limit or control their chloride discharges to the extent technologically

and economically feasible. Chloride contributed through wastewater disinfection is being

addressed with the proposed change to UV disinfection in Alternatives 2 3 and 4 see Section 6

of the Draft Facilities Plan and EIR. Residential sources identified were huinan waste laundry

products other cleaning products and swimming pool backwash. Of these sources either

1 there is no feasible manner in which the source can be removed or 2 the source does not

contribute a large enough amount of chloride such that removal of the source would significantly

reduce the chloride loading in the treated wastewater discharged to the SCR.

No revisions to the Draft Facilities Plan and EIR are required in response to this comment.

Response to Comment A 13-7

The comment requests additional cost information for treating potable water rather than

wastewater to remove chlorides.

Santa Clarita Valley Sanitation District 21-106 October 2013

Chloride Compliance Facilities Plan and EIR
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Introduction

Seawater intrusion in aquifersunderly-ing
t e Oxnard Plain eninra .ount a7or-was

first observecl in the early 1930s and

became a serious problei-n in the tnid-19.50s

Galifritia DeEartSne-nt of Water Resources
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and others 1992 showed that other sources of

high-chloride water tt. wells are present anct

that the areal extent of seawter intrusion in

the upper acluifer systeni is smaHer tlianprevi-ottslybelievel.

Hydrogeology

Ifie Oxnard ftain 60 n-iles nonhwest of

Los Angeles has an area of 120-squire rniles

tmi and is underlain by a cornplex systeni tif

aquifers mIe than 14X feet tluck. These

aquiiers ttike many similar coastal aquiters in

southern California can be divided intii an

upper and a lower aquifer systern fig.

T7te upper aquifer system conists ofrel-ativelyflat-lying alluvial deposits about 4J
feet thick and contairts two aquifers that have

been developed for warer supply---the Oxnard

and vluu aquifers. The Oxnard acluifer about

I SU feet below land surface is the prirnary

water-yielding zone The Oxnard tiquiPer is

undertain by the 49ttgu tiquiftr
and overl.iit by

a thick areally extensive clay deposit. his

clay deposit separates the Oxnard aquifer frotn

a shallOtiv uncontined aquifer that previous

researchers have referred to as the perctied

aquifer tlse of this name in this reporY does

n0ri irnply that perched conditions etist in ttie

Oxnard Plain.l The Oxnard aTUI Mugu ayuifers
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Beyond current water replenishment projects
-- such as a Santa Clara River diversion dam settling

ponds and recharge basins near Saticoy -- Hanson said Ventttra County water agencies need to end

coastal puntping during droughts that draws down water tables and allows greater saltwater intrusion.

I think theyre on the right track theyre one of the better sets of water agencies in California as far as

ttying to get something going Ftunson said. What they still need to do is align their management

strategies with climatic cycles.

For example dttring the last big drought froni t985 to 199t well pumping in some coastal areas

increased tt% Hanson said He said a better response would have been for farmers and water agencies tot sharply cut back on pumping near the coast because freshwater basins there were already low froni laclc
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storage.
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The dam is designed to capture about 12700 acre-feet of Santa Clara River water each
year.

An acre-foot is

326ooo gallons or enottgh water to sttpply two typical hotnes for 12 months.rhe county ttses about

480000 acre-feet of water a yettr
two-thirds of it on agrictdture.

In recent years much of the captured water has been funneled into the shallow Oxnard Aquifer which lias

been substantially replenished in the last decade Bachman said

The probletn nbw is Uniteds inability to ptmip the water out when needed because the districts wells have

traditionally reached into deeper basins where water would still be available during drought. So United last

year began a$2-million project to drill four new wells into the Oxnard basin near Saticoy.

Pumping from the shallow basin will allow the areas deeper basins -- which are seriottslyover-ptunped--to
refill 13achnian said. In time both shallow and cleep basins will be replenistied lie said. You just hope

that during the good titnes youve done enough water management that you can survive a prolonged

drought 13achman said. If were not pumping frotit the const cluring wetyears ttat will slow the

saltwatcr intrusion during dry ones.

Very wet years
in 1992 1995 and 1998 have hclped Ventura Countys water basins. Bachman said

conversion of three additional gravel pits near thc river as part of the huge RiverPark comniunity planned

along Vineyard Avenue will ald toooo to 15ooo acre-feet of storage.

A state-authorized groundwater managetnent agency has also imposed pumping litnits and fines on cities

and farmers cutting puntping substantially from historic levels.
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Minutes

COMMISSION ON STATE MANDATES

Location of Meeting Room 447

State Capitol Sacramento California

January 24 2014

Present Member Eraina Ortega Chairperson

Representative of the Director of the Department of Finance

Member Richard Chivaro Vice Chairperson

Representative of the State Controller

Member Andre Rivera

Representative of the State Treasurer

Member Ken Alex

Director of the Office of Planning and Research

Member Sarah Olsen

Public Member

Member Carmen Ramirez

City Council Member
Member Don Saylor

County Supervisor

NOTE The transcript for this hearing is attached. These minutes are designed to be read in

conjunction with the transcript.

CALL TO ORDER AND ROLL CALL

Chairperson Ortega called the meeting to order at 1003 a.m.

Executive Director Heather Halsey called the roll.

ELECTION OF OFFICERS

Executive Director Heather Halsey stated that the annual election of officers is the first order of

business.

Chairperson Ortega asked for nominations for the chairperson.

Member Alex nominated the Director of Finance. Member Chivaro seconded. Director of

Finance Michael Cohen was elected chairperson by a vote of 7-0.

Chairperson Ortega asked for nominations for vice-chairperson. Member Alex nominated the

Treasurer. With a second by Member Chivaro the California State Treasurer Bill Lockyer was

elected vice-chairperson by a vote of 7-0.

APPROVAL OF MINUTES

Member Olsen made a motion to adopt the minutes. With a second by Member Chivaro the

December 6 2013 hearing minutes were adopted by a vote of 7-0.
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PUBLIC COMMENT FOR MATTERS NOT ON THE AGENDA

The Chairperson asked if there was any public comment. There was no response.

CONSENT CALENDAR

HEARINGS AND DECISIONS PURSUANT TO CALIFORNIA CODE OF

REGULATIONS TITLE 2 CHAPTER 2.5 ARTICLE 7 GOV. CODE 17551

17557 and 17559 action

PARAMETERS AND GUIDELINES AND PARAMETERS AND
GUIDELINES AMENDMENTS

Item 9 Accountingfor Local Revenue Realignments 05-TC-01

Health Safety Code Sections 33681.12 33681.13 33681.14 33681.15

Revenue Taxation Code Sections 97.68 97.70 97.71 97.72 97.73

Statutes 2003 Chapter 162 Statutes 2004 Chapter 211 Statutes 2004

Chapter 610

County of Los Angeles Claimant

Item 10 Crime Statistic Reports for Department ofJustice 12-PGA-01 02-TC-04
and 02-TC-11 and 07-TC-10

Penal Code Sections 12025h1 and h3 12031m1 and m3
13014 13023 and 13730a

Statutes 1989 Chapter 1172 SB 202 Statutes 1992 Chapter 1338 SB
1184 Statutes 1993 Chapter 1230 AB 2250 Statutes 1998 Chapter

933 AB 1999 Statutes 1999 Chapter 571 AB 491 and Statutes 2000

Chapter 626 AB 715

and

Penal Code Section 13023

Statutes 2004 Chapter 700 SB 1234

Crime Statistics Reports for the Department ofJustice Amended

State Controllers Office Requestor

INCORRECT REDUCTION CLAIMS

Item 11 Adoption of Statement of Decision for Health Fee Elimination 05-4206-1-04

and 05-4206-1-08

Education Code Section 76355

Statutes 1984 Chapter 1 1983-1984 2nd Ex. Sess.

Statutes 1987 Chapter 1118

Fiscal Years 1999-2000 2000-2001 2001-2002 and 2002-2003

San Mateo Community College District and San Bernardino Community

College Claimants
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INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF REGULATIONS
TITLE 2 CHAPTER 2.5 ARTICLE 8 action

STATEWIDE COST ESTIMATES

Item 12 Minimum Conditions for State Aid 02-TC-25 and 02-TC-31

Education Code Sections 66010.2 66010.7 66721.5 66731 66732 66736

66738 66740 66742 70902 78015 and 78016

Statutes 1988 Chapter 973 Statutes 1991 Chapter 1188 Statutes 1991

Chapter 1198 Statutes 1998 Chapter 365 and Statutes 2000 Chapter 187

California Code of Regulations Title 5 Sections 53203 53207 55001

55002 55005 55006 55150 55201 55202 55750 55751 55753 55753.5

55753.7 55754 55755 55756 55756.5 55757 55758 55759 55760

55761 55764 55800 55805 55805.5 55806 58102 58104 and 58106

Register 91 Number 23 Register 93 Number 25 Register 93 Number 42
Register 94 Number 38 Register 98 Number 7 Register 2000 Number 50

Register 2002 Number 8 and Register 2003 Number 18

Los Rios Community College District Santa Monica Community College

District and West Kern Community College District Claimants

Item 13 Parental Involvement Programs 03 -TC-16

Education Code Sections 11504 49091.10 51101 51101.1

Statutes 1990 Chapter 1400 Statutes 1998 Chapter 864 Statutes 1998

Chapter 1031 and Statutes 2002 Chapter 1037

San Jose Unified School District Claimant

Item 14 Williams Case Implementation I II and III 05-TC-04 07-TC-06

and 08-TC-01

Education Code Sections 14501 33126b 35186 41020 and 42127.6 as

Added or Amended by

Statutes 2004 Chapter 900 SB 550 Statutes 2004 Chapter 902 AB
3001 Statutes 2004 Chapter 903 AB 2727 Statutes 2005 Chapter 118

AB 831 Statutes 2006 Chapter 704

AB 607 and Statutes 2007 Chapter 526 AB 347

San Diego County Office of Education and Sweetwater Union High
School District Claimants

ADOPTION OF PROPOSED RULEMAKING CALENDAR

Item 15 Proposed Rulemaking Calendar 2014

Executive Director Halsey announced that the parties agreed to add Items 9 10 and 11 to the

Consent Calendar. Chairperson Ortega asked if there was any objection to adding Items 9 10
and 11 to the Consent Calendar and if there were any comments from the public. No objection

was made and there was no public comment. Member Alex made a motion to adopt the consent

calendar. With a second by Member Saylor the consent calendar was unanimously adopted.
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HEARINGS AND DECISIONS PURSUANT TO CALIFORNIA CODE OF
REGULATIONS TITLE 2 CHAPTER 2.5 ARTICLE 7 GOV. CODE 17551 17557
and 17559 action

Executive Director Heather Halsey swore in parties and witnesses participating in the hearing.

APPEAL OF EXECUTIVE DIRECTOR DECISIONS PURSUANT TO CALIFORNIA
CODE OF REGULATIONS TITLE 2 SECTION 1181c

Item 3 Appeal of Executive Director Decisions

There were no appeals to consider.

TEST CLAIMS

Item 4 Public Guardianship Omnibus Conservatorship Reform 07-TC-05

Probate Code Sections 1850a 1851a 2113 2250a-c 2250.4a-d
2352a-f 2352.5a-e 2410 2540a-b 2543a-d 2610a2620a-e2620.2a-d 2590 2591a-q 2591.5a-d 2623a-b2640a-c2640.1a-c 2641a-b 2653a-c 2920a-c and 2923

Statutes 2006 Chapter 490 SB 1116 Statutes 2006 Chapter 492 SB
1716 and Statutes 2006 Chapter 493 AB 1363

County of Los Angeles Claimant

This test claim seeks reimbursement for costs incurred by counties who comply with the

Omnibus Conservatorship and Guardianship Reform Act of 2006 which made comprehensive

reforms to Californias probate conservatorship program.

Senior commission Counsel Tyler Asmundson presented this item and recommended that the

Commission adopt the proposed statement of decision to deny the test claim.

Parties were represented as follows Hasmik Yaghobyan representing the claimant Connie

Draxler deputy director Los Angeles County Public Guardian Lee Scott Michael Byrne and

Susan Geanacou representing the Department of Finance.

Following discussion among the Commissionmembers staff and parties Member Alex made a

motion to adopt the staff recommendation. With a second by Member Ramirez the motion to

adopt the staff recommendation to deny the test claim was adopted by a vote of 6-1. Member

Saylor dissented.

Item 5 State Authorized Risk Assessment Tool for Sex Offenders SARA TSO
08-TC-03

Statutes 2006 Chapter 336 SB 1178 amending Section 1202.8 and adding

Sections 290.04 290.05 and 290.06 of the Penal Code

Statutes 2006 Chapter 337 SB 1128 amending Sections 290 290.3

290.46 1203 1203c 1203.6 1203.075 and adding Sections 290.03 290.04

290.05 290.06 290.07 290.08 1203e 1203f of the Penal Code

Statutes 2006 Chapter 886 SB 1849 amending Sections 290.46 1202.8

repealing Sections 290.04 290.05 and 290.06 of the Penal Code

Statutes 2007 Chapter 579 SB 172 amending Sections 290.04 290.05

290.3 and 1202.7 adding Sections 290.011 290.012 and repealing and

adding Section 290 to the Penal Code and
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California Department of Mental Healths Executive Order SARATSO

State Authorized Risk Assessment Tool for Sex Offenders Review

Committee Notification issued on February 1 2008

County of Los Angeles Claimant

This test claim alleges reimbursable state-mandated costs related to the Sex Offender Punishment

and Control Act the Sex Offender Registration Act and an alleged executive order from the

SARATSO review committee.

Commission Counsel Matt Jones presented this item and recommended that the Commission

adopt the proposed statement of decision to partially approve the test claim.

Parties were represented as follows Hasmik Yaghobyan representing the claimant Michael

Byrne and Susan Geanacou representing the Department of Finance.

Following discussion among the Commissionmembers staff and parties Member Chivaro

made a motion to adopt the staff recommendation. With a second by Member Olsen the motion

to adopt the staff recommendation to partially approve the test claim was adopted by a vote of

7-0.

Item 6 Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No.R4-2008-012adopted December 11 2008 approved by United States

Environmental Protection Agency April 6 2010

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

The test claim alleges reimbursable state-mandated increased costs resulting from a resolution

which amended the Basin Plan for the Santa Clara River adopted December 11 2008 by the

California Regional Water Quality Control Board for the Los Angeles region.

Commission Counsel Matt Jones presented this item and recommended that the Commission

adopt the staff analysis and proposed statement of decision denying the test claim.

Parties and interested parties were represented as follows Claire Collins District Counsel for the

Santa Clarita Valley Sanitation District and Paul Beck District Counsel for the Santa Clarita

Valley Sanitation District representing the claimant Jennifer Fordyce Los Angeles Regional

Water Quality Control Board Michael Lauffer State Water Resources Control Board Michael

Byrne and Susan Geanacou representing the Department of Finance. Public testimony was

given by Scott Wilk California Assembly Member 38th Assembly District Laurene Weste

Mayor of the City of Santa Clarita and TimBen Boydston Councilmember of the City of

Santa Clarita.

Following discussion among the Commissionmembers staff and parties and public testimony

by interested persons Member Olsen made a motion to adopt the staff recommendation. With a

second by Member Saylor the motion to adopt the staff recommendation to deny the test claim

was adopted by a vote of 6-0 with Member Ramirez abstaining.
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MANDATE REDETERMINATION

Item 7 Local Recreational Areas Background Screenings 01-TC-11 12-MR-02

Public Resources Code Section 5164

Statutes 2001 Chapter 777

As Alleged to be Modified by Statutes 2010 Chapter 719 SB 856

California Department of Finance Requestor

This was the second hearing in the mandate redetermination process and the issue before the

Commission was whether to adopt a new test claim decision to supersede the previously adopted

test claim decision. At the first hearing on this redetermination request on December 6 2013
the Department of Finance made an adequate showing that the states liability under Public

Resource Code section 5164 had been modified by a subsequent change in law to now provide

fee authority sufficient to cover the costs of the mandated activities.

Commission Counsel Matt Jones presented this item and recommended that the Commission

adopt the proposed statement of decision as its new test claim decision ending reimbursement

for the activities under the test claim statute beginning July 1 2011.

Parties and interested parties were represented as follows Lee Scott Michael Byrne and Susan

Geanacou representing Requestor the Department of Finance.

Department of Finance indicated concurrence with the staff recommendation and there was no

further discussion. Member Alex made a motion to adopt the staff recommendation. With a

second by Member Chivaro the motion to adopt the proposed statement of decision as its new
test claim decision ending reimbursement for the activities under the test claim statute

beginning July 1 2011 was adopted by a vote of 7-0.

PARAMETERS AND GUIDELINES AND PARAMETERS AND GUIDELINES
AMENDMENTS

Item 8 Local Recreational Areas Background Screenings 01-TC-11 12-MR-02

Public Resources Code Section 5164

Statutes 2001 Chapter 777

As Alleged to be Modified by Statutes 2010 Chapter 719 SB 856

California Department of Finance Requestor

These parameters and guidelines pertain to the new test claim decision adopted for the Local

Recreation Areas Background Screenings mandate under the mandate redetermination process

reflecting the end of reimbursement for the program.

Commission Counsel Matt Jones presented this item and recommended that the Commission

adopt the proposed statement of decision and parameters and guidelines.

Parties were represented as follows Lee Scott Michael Byrne and Susan Geanacou representing

Requestor the Department of Finance.

Department of Finance indicated concurrence with staff and there was no further discussion.

Member Olsen made a motion to adopt the staff recommendation. With a second by Member

Rivera the motion to adopt the staff recommendation adopting the proposed statement of

decision and parameters and guidelines was adopted by a vote of 7-0.
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HEARINGS ON COUNTY APPLICATIONS FOR FINDINGS OF SIGNIFICANT
FINANCIAL DISTRESS PURSUANT TO WELFARE AND INSTITUTIONS CODE
SECTION 17000.6 AND CALIFORNIA CODE OF REGULATIONS TITLE 2
ARTICLE 6.5 info/action

Item 16 Assignment of County Application to Commission a Hearing Panel of

One or More Members of the Commission or to a Hearing Officer

Note This item will only be taken up if an application is filed.

No applications were filed.

STAFF REPORTS

Item 17 Legislative Update info

Program Analyst Kerry Ortman presented this item.

Item 18 Chief Legal Counsel New Filings Recent Decisions Litigation

Calendar info

Chief Legal Counsel Camille Shelton presented this item.

Item 19 Executive Director Mid-year Workload Update and Tentative Agenda

Items for Next Meeting info

Executive Director Heather Halsey presented this item.

Member Alex thanked Commission staff for dealing with a huge backlog and for continued

professional work on all the test claims. Member Ramirez echoed those comments and noted for

the record however that some claimants and members of the public may get frustrated by the

mandates process and that she does too but that she knows the Commission has to follow the

law. Member Ramirez suggested that perhaps more energy should be directed at getting

programs properly funded and authorized. Member Saylor commended staff on an incredible job

and noted however that many claims that come before the Commission are clearly not mandates

that can be reimbursed through this process and then there are others that are but he wished for

greater clarity for the claimants as well as for the process. Ms. Halsey explained that

Commission staff participated in the statewide county conference put on by the State Controller

to present how the mandates process works. Member Saylor continued that there is growing

dismay and concern among local governments around does this work and what can be

done.

CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE SECTIONS
11126 AND 11126.2 action.

A. PENDING LITIGATION

To confer with and receive advice from legal counsel for consideration and action as

necessary and appropriate upon the following matters pursuant to Government Code

section 11126e1

1. State of California Department of Finance State Water Resources Control

Board and California Regional Water Quality Board San Diego Region v.

Commission on State Mandates and County of San Diego et al. petition

and cross-petition

Third District Court of Appeal Case No. C070357 Sacramento County

Superior Court Case No. 34-2010-80000604

Discharge of Stormwater Runoff Order No. R9-207-000 07-TC-09

California Regional Water Control Board San Diego Region Order No.

R9-2007-001 NPDES No. CAS0108758 Parts D.1.d.7-8 D.l.g.
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D.3.a.3 D.3.a.5 D.5 E.2.f E.2.gF.1 F.2 F.3 I.1 I.2 I.5 J.3.a.3c
iv-vii x-xv and L

2. California School Board Association CSBA v. State of California et al.

Alameda County Superior Court Case No. RG11554698

2010-2011 Budget Trailer Bills Mandates Process for K-12 Schools

Redetermination Process

3. State of California Department of Finance State Water Resources Control

Board and California Regional Water Quality Control Board Los Angeles

Region v. Commission on State Mandates and County ofLos Angeles et al

petition and cross-petition.

California Supreme Court Case No. S214855

Los Angeles County Superior Court Case No. BS130730 Second District

Court of Appeal Case No. B237153

Municipal Storm Water and Urban Runoff Discharges 03-TC-04

03-TC-19 03-TC-20 and 03-TC-21 Los Angeles Regional Quality

Control Board Order No. 01-182 Permit CAS004001 Parts 4C2a. 4C2b
4E 4Fc3

B. PERSONNEL

To confer on personnel matters pursuant to Government Code section 11 126a1
The Commission adjourned into closed executive session pursuant to Government Code section

11126e to confer with and receive advice from legal counsel for consideration and action as

necessary and appropriate upon the pending litigation published in the notice and agenda to

confer and receive advice from legal counsel regarding potential litigation and to confer on

personnel matters pursuant to Government Code section 11 126a1.

REPORT FROM CLOSED EXECUTIVE SESSION

At 1205 p.m. Chairperson Ortega reconvened in open session and reported that the

Commission met in closed executive session pursuant to Government Code section 11126e to

confer with and receive advice from legal counsel for consideration and action as necessary and

appropriate upon the pending litigation listed on the public notice and agenda and potential

litigation and to confer on personnel matters pursuant to Government Code section 11 126a1
and that no action was taken.

PERSONNEL action

Item 20 TENTATIVE Salary Adjustment and Revision of CEA Level Attorney

to the Commission/Chief Legal Counsel CEA B pursuant to Government

Code Section 17529

Member Olson moved to adjust the Chief Legal Counsels salary for merit by 5 percent as soon

as California Department of Human Resources rules will allow. With a second by Member

Ramirez the motion passed with a unanimous vote.

Item 21 TENTATIVE Salary Adjustment Executive Director pursuant to

Government Code Section 17530

Assistant Executive Director Jason Hone presented this item. He explained that Item 21 is a

salary adjustment for the Executive Director.

Member Olson moved to adjust the Executive Directors salary by 5 percent effective

on the anniversary of her appointment. With a second by Member Rivera the motion passed

with a unanimous vote.
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ADJOURNMENT

Hearing no further business Chairperson Ortega adjourned the meeting at 1206 p.m.

ýjý-J
Heather Halsey

Executive Director
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1 BE IT REMEMBERED that on Friday January 24

2 2014 commencing at the hour of 1003 a.m. thereof at

3 the State Capitol Room 447 Sacramento California

4 before me DANIEL P. FELDHAUS CSR 6949 RDR and CRR

5 the following proceedings were held

6--000--7
CHAIR ORTEGA Good morning everyone.

8 Id like to call the meeting of the Commission

9 on State Mandates to order.

10 If you could call the roll.

11 MS. HALSEY Mr. Alex

12 MEMBER ALEX Present.

13

14

15

16

MS. HALSEY Mr. Chivaro

MEMBER CHIVARO Here.

MS. HALSEY Ms. Olsen

MEMBER OLSEN Here.

171 MS. HALSEY Ms. Ortega

18

19

20

21

22

23

24

25

CHAIR ORTEGA Here.

MS. HALSEY Ms. Ramirez

MEMBER RAMIREZ Here.

MS. HALSEY Mr. Rivera

MEMBER RIVERA Here.

MS. HALSEY Mr. Saylor

MEMBER SAYLOR Here.

MS. HALSEY Thank you.

Daniel P. Feldhaus CSR Inc. 916.682.9482 13



Commission on State Mandates - January 24 2014

1 Our first item this morning is election of

2 officers.

3 At the January 25th 2013 hearing the

4 Commission on State Mandates elected Ana Matosantos as

5 Director of Finance as the chairperson of the

6 Commission and John Chiang State Controller as

7 vice-chairperson.

8 State law requires the members to elect a

9 chairperson and a vice-chairperson of the Commission on

10 State Mandates at the first hearing of the year.

11 CHAIR ORTEGA Okay are there any nominations

12 for the chair

13 MEMBER ALEX Yes. I will move that the

14 Director of the Department of Finance be the chair of the

15 Commission.

16 MEMBER CHIVARO Ill second that

17 CHAIR ORTEGA Any other nominations

18 No response

19 CHAIR ORTEGA Without objection Ill close

20 the nominations.

21 All those in favor

22 A chorus of ayes was heard.

23 CHAIR ORTEGA Opposed

24 No response

25 MEMBER SAYLOR I would like a speech -- an

Daniel P. Feldhaus CSR Inc. 916.682.9482 14
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1 acceptance speech.

2 CHAIR ORTEGA We can call Michael up here.

3 Okay thank you.

4 Lets see the second officer is the -- or are

5 there any nominations for the vice chair

6 MEMBER ALEX I can nominate the Treasurer for

7 the vice chair.

8 MEMBER CHIVARO Second.

9 CHAIR ORTEGA Any other nominations

10 No response

11 CHAIR ORTEGA Okay without objection the

12 nominations will be closed.

13 All those in favor

14 A chorus of ayes was heard.

15 CHAIR ORTEGA Any opposed

16 No response

17 CHAIR ORTEGA Okay thank you.

18 MS. HALSEY Item 2 is the adoption of

19 the minutes.

20 CHAIR ORTEGA Are there any objections or

21 corrections to the December 6th minutes

22 No response

23 CHAIR ORTEGA Any comments from the public on

24 the minutes

25 No response

Daniel P. Feldhaus CSR Inc. 916.682.9482 15
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11 CHAIR ORTEGA No

21 Is there a motion

3 MEMBER OLSEN I move adoption.

4 CHAIR ORTEGA A motion by Ms. Olsen.

5 MEMBER CHIVARO Second.

6 CHAIR ORTEGA Second by Mr. Chivaro.

7 All those in favor

8 A chorus of ayes was heard.

9 CHAIR ORTEGA Any opposed or abstain

10 No response

11 CHAIR ORTEGA Okay the minutes are approved.

12 MS. HALSEY Public comment. Now we can take

13 up public comment. Public comment is for matters not on

14 the agenda.

15 Please note though that the Commission cannot

16 take action on items not on the agenda. However it can

17 schedule issues raised by the public for consideration at

18 future meetings.

19 CHAIR ORTEGA Okay is there any general

20 public comment

21 No response

22 CHAIR ORTEGA Seeing none well move to the

23 next item the Consent Calendar.

24 MS. HALSEY Next we have a proposal to add

25 three items to the Consent Calendar 9 10 and 11.

Daniel P. Feldhaus CSR Inc. 916.682.9482 16
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1 CHAIR ORTEGA Okay any objection from the

2 Members of adding Items 9 10 and 11 to the Consent

3 Calendar

4 No response

5 CHAIR ORTEGA Seeing none any objections or

6 comments from the public on those items

7 No response

8 CHAIR ORTEGA Okay seeing none a motion on

9 the Consent Calendar

10 MEMBER ALEX So moved.

11 CHAIR ORTEGA Moved by Mr. Alex.

12 MEMBER SAYLOR Second.

13 CHAIR ORTEGA Second by Mr. Saylor.

14 CHAIR ORTEGA All those in favor of the

15 consent -- do we need a vote on the consent

16 All those in favor of the Consent Calendar

17 A chorus of ayes was heard.

18 CHAIR ORTEGA Any opposed or abstain

19 No response

20 CHAIR ORTEGA Seeing none the Consent

21 Calendar is adopted.

22 MS. HALSEY Thank you.

23 Next we have appeal of Executive Director

24 decisions. And there are no appeals of Executive

25 Director decision scheduled for this hearing.
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11 Item 4 do we have all of the -- before I swear

21 in do we have all the witnesses for Item 4 here

3 MS. SHELTON Hasmik

4 MS. YAGHOBYAN Yes.

5 MS. HALSEY Yes

6 Okay good.

7 Now lets go ahead and swear everyone in who

8 is going to be testifying on the Item 7 portion of the

9 hearing.

10 Parties and witnesses stood.

11 MS. HALSEY Do you solemnly swear or affirm

12 the testimony which you are about to give is true and

13 correct based on your personal knowledge information or

14 belief

15 Chorus of I dos was heard.

16 MS. HALSEY Thank you.

17 The first item well be taking up this morning

18 is Item 4 a test claim on Public Guardianship Omnibus

19 Conservatorship Reform.

20 And Commission Counsel Tyler Asmundson will be

21 presenting that item.

22 MR. ASMUNDSON Good morning.

23 This test claim requests reimbursement for

24 costs incurred by counties who comply with the Omnibus

25 Conservatorship and Guardianship Reform Act of 2006
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1 which made comprehensive reforms to Californias probate

2 conservatorship program.

3 The test-claim statute imposes new requirements

4 on the county office of the public guardian to receive

5 continuing education beginning an investigation within

6 two business days of receiving a referral for

7 conservatorship or guardianship and file a petition for

8 appointment as guardian or conservator when there is no

9 one else qualified and willing to act and there is a

10 imminent threat to the persons health or safety or the

11 persons estate.

12 However these activities are triggered by

13 the countys discretionary decision to create the

14 Office of Public Guardian pursuant to Government Code

15 section 27430 which specifies that the board of

16 supervisors may by ordinance create or terminate the

17 Office of Public Guardian.

18 As the courts have made clear reimbursement

19 is not required when requirements imposed by the statute

20 are triggered by local governments discretionary

21 decision to participate in a program. Therefore the new

22 requirements imposed upon the public guardian do not

23 create a state-mandated program within the meaning of

24 Article XIII B section 6 of the California Constitution.

25 In addition all other activities pled are
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1 either not required by local government or are triggered

2 by a court order. Activities required to comply with

3 mandates of the courts are not eligible for reimbursement

4 under Article XIII B section 6.

5 Staff recommends that the Commission adopt the

6 proposed statement of decision to deny the test claim.

7 Will the parties and witnesses please state

8 your names for the record

9 MS. YAGHOBYAN Hasmik Yaghobyan on behalf of

10 County of Los Angeles.

11 MS. DRAXLER Connie Draxler deputy director

12 Los Angeles County Public Guardian.

13 MR. SCOTT Lee Scott Department of Finance.

14 MR. BYRNE Michael Byrne Department of

15 Finance.

16 MS. GEANACOU Susan Geanacou Department of

17 Finance.

18 CHAIR ORTEGA Ms. Yaghobyan

19 MS. YAGHOBYAN Thank you. Good morning.

20 Well as you can see the Commission staffs

21 analysis although correctly pointed that there are

22 mandated activities proposed on the local agencies

23 because of this new act but however they said the

24 reimbursement should be denied because of the Government

25 Code section 72430 which the County created the body of
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1 public guardian and it was discretionary. And we also

2 if we decide just to get rid of the public guardian

3 department or division we can just dissolve it and there

4 will be no penalty.

5 And in further support of their decision the

6 staff is citing three cases which reviewing the cases

7 reveals not only these cases are distinguishable from the

8 Countys test claim but also they support our positions.

9 Because none of these cases the activities there were--10
like the counties or local agencies they did not -- it

11 didnt rise to compel to be either practical or legal

12 compulsion. It was completely voluntary.

13 For example one of the cases the school board

14 decided to hire a police officer versus the security.

15 So they had the option. They didnt have to hire police

16 officers and then go on and try to get reimbursement for

17 POBR.

18 On the other hand with the Countys position

19 although creating a public guardian body was

20 discretionary on the other hand the activities imposed

21 by this Act theyre not discretionary. We are compelled

22 to do it.

23 So if the Court orders the county or public

24 guardian to take over incompetent or mentally ill

25 peoples affairs we cant say no. Even if we didnt
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1 have a public guardian body still we have to go on and

2 find and hire private/public guardians to do the

3 activities. Otherwise we would not be in compliance of

4 the law and we would be legally compelled to do it and

5 otherwise we would be facing the consequences.

6 So we dont think that the staff analysis

7 correctly points out the magnitude of us not providing

8 the services because the only question one can ask--9lets say if we get rid of the public guardian body so

10 whats going to happen If theres an imminent danger

11 we have to take over or the court orders us to take over

12 somebodys affair what are we going to do We just have

13 to find the person or the body to do the work.

14 Otherwise like I said we would be subject to legal

15 consequences.

16 The second disagreement or dispute we have with

17 the Commission staff analysis they say that because

18 court mandates are barred from reimbursement but what

19 they are not realizing I believe is that this is not a

20 court mandate. This mandate was enacted -- this statute

21 was enacted by the Legislature. And the codes are

22 mandated by theyre not mandating. So the Court has to

23 order when there are situations or circumstances they

24 order the county to take over an incompetent persons

25 legal affairs.
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1 So it is not the court mandate rather its a

2 court order. So therefore that disclaimer does not

3 apply.

4 In conclusion the public guardian clearly--5
all the cases cited by the Commission theyre -- they

6 seem significantly different because there are other

7 alternative resolutions other alternative options for

8 the local agencies to take. But in this case with the

9 Countys case the County carries a core mandatory

10 function and there is no alternative means of carrying

11 that function except having the public guardian body.

12 So what would you do if we dont have this body

13 and we have these activities that we are ordered by the

14 court So what are we supposed to do

15 Like I said even if you get rid of the public

16 guardian we will still have to take on these orders by

17 court or if there is imminent danger we have to step in

18 and then protect these people that they cant protect

19 themselves.

20 But keep in mind that this Act came into the

21 picture enacted as a result of all those articles in the

22 paper that people that they could not take care of

23 their estate or their affairs and all these articles in

24 that you know -- and then the State there was a reason

25 to enact this statute saying that if theres an imminent
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1 danger to peoples lives and liberty people who cannot

2 take care of themselves or control themselves that the

3 County has to step in and take over.

4 So we have no option but to do it otherwise

5 we are going to be held responsible or legal

6 consequences.

7 Now Connie Draxler our director she is going

8 to give you more -- a bigger picture of the program.

91 MS. DRAXLER Thank you Commissioners for

10 allowing me to speak with you today. I apologize if

11 I cover a little bit more or in depth of what Hasmik did

12 but I do want to explain the public guardian program.

13 Not many individuals do understand what a

14 public guardian does.

15 First of all we generally have two areas of

16 responsibility mental-health conservatorships and

17 probate conservatorships.

18 The Omnibus Act of course is focusing on the

19 probate conservatorships. But throughout the analysis

20 there are references back to the Welfare and Institutions

21 Code and to our responsibilities with regards to our

22 mentally ill population. So I do want to make sure that

23 were not confusing the two populations.

24 The mandates under the Welfare and Institutions

25 Codes were codified in the LPS Act in the late 1960s. So
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1 even though the L.A. County Public Guardian asked for

2 the creation of the public guardian back in 1945 that

3 was all about our mentally ill individuals and not about

4 the probate cases. And again I would say that the

5 LPS Act superseded that 1945 request for the creation of

6 the Office of the Public Guardian.

7 Public guardians statewide provide

8 conservatorship and administrative services to older and

9 dependent adults who are at risk for physical emotional

10 and financial abuse or are unable to care for

11 themselves. As a health and safety program the public

12 guardian is the essential link to law enforcement and

13 adult protective services -- both funded through various

14 state funding streams.

15 We are also the provider of last resort for the

16 most vulnerable and at-risk disabled and elderly persons.

17 No other county department or agency has the legal

18 capability or mandate to provide care and life-management

19 decisions for this population. And without probate

20 conservatorships other protective agencies and superior

21 court would have no viable resource to protect this

22 vulnerable adult population.

23 The analysis appears to imply that counties

24 could decide to terminate the office of the public

25 guardian. This action if a county would decide to do
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11 that would actually take us back to pre Omnibus Act

2 time.

3 There were counties that at the time prior to

4 Omnibus Act that discretionarily decided not to pursue

5 certain conservatorships. Thats the whole reason for

6 The LA Times article and the whole reason for the

7 legislative acts that took place.

8 The Legislature did not want to have the public

9 guardian have the discretion to only do cases coming from

10 the court but to actually require us to be involved with

11 cases in imminent threat to our older adult and dependent

12 adult vulnerable population.

13 So I think it is kind of -- I dont believe

14 it would be realistic at this point since counties have

15 been filing these conservatorships for the past seven

16 years under the mandate and the Probate Code to think

17 that a county government at this point could eliminate

18 the program.

19 Realistically what would happen There would

20 be no one available to assist our most vulnerable

21 population.

22 It is unfortunate that at the time that the

23 Omnibus Act was created the inconsistency in the

24 Government Code was not realized that there was the

25 may in the Government Code and the Probate Code was
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1 enacting the shall. Unfortunately thats not

2 something anyone caught but at this point do not hold

3 individual counties and public guardian programs

4 responsible for failing to rectify that inconsistency.

5 Also recognize that the circum surrounding the

6 Government Code when that was enacted or even some of

7 the references back to 1945 when we asked for the

8 creation of the office and had it as amay was a

9 different time and place.

10 The identification and awareness of elder abuse

11 and the need to protect older adult -- older vulnerable

12 adults now requires someone to provide these services and

13 ensure that these services are being met.

14 There is no discretion at this point and I

15 dont think that any county could at this point decide to

16 eliminate the public guardian without negative outcomes

17 and increased liability.

18 Thank you.

19 CHAIR ORTEGA Department of Finance

20 MR. SCOTT The Department of Finance concurs

21 with staff.

22 CHAIR ORTEGA Any comments or questions from

23 the commissioners

24 MEMBER SAYLOR A question.

25 CHAIR ORTEGA Please.
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1 MEMBER SAYLOR A question of the public

2 guardian.

3 You are -- Im sorry I missed your name.

4 Was it Connie Drexler

5 MS. DRAXLER Connie Draxler.

6 MEMBER SAYLOR Ms. Draxler so how many

7 counties actually have offices of public guardian

8 MS. DRAXLER Every county does. And its

9 actually in the 24000 code of the Government Code. Were

10 listed as one of the county officials and so every

11 county has a public guardian. It may be called public

12 guardian or it may be called public conservator.

13 MEMBER SAYLOR So all 58 counties have this

14 office

15 MS. DRAXLER Correct.

16 MEMBER SAYLOR So are there responsibilities

17 that are required by state law of those offices

18 MS. DRAXLER Under -- it depends on which part

19 of the requirements were talking. If were talking

20 about their LPS conservatorship program there are

21 mandates.

22 The Welfare and Institutions Code 5351

23 designates that the county board must identify a county

24 conservatorship investigator for the mental-health cases.

25 Generally in almost every county that Im aware of
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1 thats public guardian or public conservator.

2 On the probate side were governed under 2920

3 and many other statutes within the Probate Code which

4 require us A to accept any order from the court to

5 investigate whether or not a probate conservatorship is

6 necessary and potentially file.

7 I will note that prior to the Omnibus Act we

8 did in fact get orders from the court. When a private

9 individual goes into court files a conservatorship if

10 something would happen with that private family member

11 they become incapacitated and you get a vacancy in that

12 conservatorship role the court has to find someone to

13 fill that vacancy. It is usually the public guardian

14 that they turn to to fill that vacancy and to become the

15 successor conservator.

16 I will also indicate although I cant confirm

17 because it was prior to my time with L.A. County that

18 at one time L.A. County did submit SB-90 reimbursement

19 claims for those specific actions that we received

20 reimbursement on court-ordered referrals to file probate

21 conservatorships. I understand that was suspended. But

22 at one time those activities were considered a program

23 that should be reimbursed.

24 What the Omnibus Act did is take it one step

25 further. Not only were we required to take stuff from
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1 the court but we were now required to investigate and

2 petition for any case that involved imminent threat for

3 any individual any citizen within our county.

4 MEMBER SAYLOR So a comment -- or Im sorry

5 if there are other questions Id appreciate those. But

6 I have a comment.

7 CHAIR ORTEGA Go ahead.

8 MEMBER RAMIREZ I have some questions.

9 CHAIR ORTEGA Sure Ms. Ramirez.

10 MEMBER RAMIREZ Thank you.

11 Im familiar with this having practiced some

12 of that law in the past.

13 But I would like to ask you if -- I was going

14 to ask you before you mentioned the reimbursement

15 situation who funds the public guardian office now at

16 this time in L.A. County

17 MS. DRAXLER We are now a net County cost

18 program. Prior to the Omnibus Act we were one of those

19 counties that had no county funding. Prior to the

20 Omnibus Act we relied on a few memorandums of

21 understanding with hospitals that paid for our services

22 and we got some reimbursement from Targeted Case

23 Management which is a federal Medi-Cal reimbursement

24 program for our clients that were Medi-Cal.

25 We are now -- we have those sources still
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1 available and we are now receiving net county costs to

2 fund our probate program.

3 MEMBER RAMIREZ When youre dealing with a

4 conservatee who has means -- which you probably do

5 occasionally encounter -- do any part of your costs come

6 from the estate of that person

7 MS. DRAXLER Absolutely. We are entitled to

8 court-ordered fees for our services. We do have to file

9 court accountings on every case that we do to show the

10 services that we provided and then the court will

11 determine A whether or not those requests for fees will

12 be approved and then if they are then the second step

13 is their funding within the estate to take that. If

14 there is no funding obviously we dont get reimbursed

15 for the court order.

16 MEMBER RAMIREZ And I do have a question for

17 staff Mr. Asmundson.

18 MR. ASMUNDSON Yes.

19 MEMBER RAMIREZ Could you distinguish for us

20 what the difference would be between a court order to

21 take some action do some work for an individual

22 conservatee and legislative mandate

23 MR. ASMUNDSON Well in this instance as the

24 witness pointed out the prior law stated that the Court

25 could -- or it said may appoint the public guardian to
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1 act. And here the Legislature changed the language to

2 require the court to do that when they find that theres

3 no one else willing to act.

4 However its kind of a red herring because the

5 Government Code does not require that the public guardian

6 exist and allows the county to eliminate the position.

7 There is nothing -- absolutely nothing that requires them

8 to continue to do this.

9 And the amended statute section 2920 speaks

10 only to the public guardian. It does not speak to the

11 county generally. Thats why we found that this is not a

12 mandate. Because it doesnt say the county must perform

13 these services it says the specific office of public

14 guardian which may be eliminated.

15 MEMBER RAMIREZ Could you mention any other

16 county or special district mandates that are

17 discretionary -- not mandates that are discretionary

18 thats a contradiction. But discretionary programs

19 such as the public guardian program that weve dealt with

20 in the Commission

21 MR. ASMUNDSON I cant. Not off the top of my

22 head.

23 MS. SHELTON Weve had a lot of claims dealing

24 with amay shall where were talking about Peace

25 Officer Procedure Bill of Rights which was mentioned by
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1 the County earlier where by the plain language of that

2 statute imposed requirements on school districts who

3 employed peace officers. And we had information on the

4 record in that case where a majority of the school

5 districts had their own police department. But the Court

6 still indicated that it still was a choice of theirs to

7 have that department.

8 Just to back-tail on what Tyler was saying

9 under the Constitution under Article XIIIB section 9

10 any order from the Court as an order from the court is

11 not eligible for reimbursement under Section 6.

12 So here although the statute did change the

13 may to ashall with the direction to the court the

14 findings are still the same. So there was really

15 technically no change in law there. Because under prior

16 law the court still had to make those findings and

17 still would be subject to an appealable order had the

18 court not made the findings consistent with the evidence

19 in the record. So there was really no change in that

20 respect to that subdivision.

21 MS. DRAXLER May I

22 I would actually respectfully disagree. Prior

23 to the Omnibus Act the Code -- theres two sections of

24 the Probate Code that references you know the actions

25 of the public guardian.
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1 In section 2920b there was ashall there

2 prior to the Omnibus Act. The Court could -- we had to

3 act if the Court ordered us.

4 The may was in all other populations. So if

5 we got a referral from outside the court or some activity

6 from adult protective services law enforcement referred

7 to us we had discretion not to move forward in that in

8 those cases -- in those particular referrals or clients.

9 But there was the shall there for the court

10 prior to the Omnibus Act because we always -- we would

11 receive those orders and had been for years and acting

12 on those orders. And we could not refuse them.

13 MR. ASMUNDSON If I can clarify

14 Actually there was ashall and amay.

15 MS. DRAXLER Yes.

16 MR. ASMUNDSON But the shall applied to the

17 public guardian. It said The public guardian shall

18 apply for appointment as guardian or conservator if the

19 court so orders. The court may make an order under this

20 subdivision on motion of an interested party.

21 MS. DRAXLER Yes.

22 MR. ASMUNDSON So the court had discretion.

23 But what Camille was trying to point out is that if

24 certain evidence was presented the court really couldnt

25 say no. If they required a conservator or a guardian
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1 the court after being presented with that evidence

2 would make the public guardian perform those services.

3 MS. DRAXLER If there was no one else

4 available to provide those services.

5 MR. ASMUNDSON Yes.

6 MS. SHELTON And still all of that is

7 stemming from a court order.

8 MEMBER SAYLOR Okay. Another question. This

9 is a question.

10 Tyler so if all the counties have responded to

11 the circumstance that exists of people needing certain

12 kinds of attention and courts making orders by

13 establishing this office if all 58 counties have done

14 so and then the Legislature establishes requirements

15 for those offices I imagine -- it seems to me with the

16 presumption that the offices exist and will continue

17 to exist isnt that a practical compulsion

18 Or how do you sort out that its a

19 discretionary act This -- I get that the language issue

20 is there and that the word may exists in the statute.

21 But isnt there a real consideration here that the only

22 way that counties have been able to carry out this

23 function is through the office that all 58 of them have

24 established

25 MR. ASMUNDSON Well Im not going to deny
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1 that all counties have opted into this program and that

2 there would likely be consequences if they decided to

3 terminate the office of the public guardian within lets

4 say L.A. County for instance because they may be

5 serving a population already.

6 However when youre talking about practical

7 compulsion the result has to be -- it has to be a

8 negative result double taxation or something else upon

9 the county not a population. So here if they chose

10 not to have a public guardian you might likely have

11 consequences to the population thats being served. But

12 there is not a punishment or something that happens to

13 the county itself.

14 MEMBER SAYLOR A question to L.A. If your

15 office the Office of the Public Guardian was

16 eliminated would the County still have responsibilities

17 that they would have to carry out on behalf of the

18 clients And wouldnt they have to find some way to

19 contract or have some other private party do that at the

20 expense of the County

21 MS. YAGHOBYAN Yes.

22 MS. DRAXLER The elimination--23
MS. YAGHOBYAN You do because specifically

24 thats distinguishable from the case of POBR that

25 Camille -- that your counsel mentioned it too. Because
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1 in that case the Court said it is extra its voluntary

2 and discretionary because they didnt have to hire police

3 officers. So if they didnt hire police officers so

4 there was no legal consequences.

5 But in this case lets say if we eliminate the

6 public guardian what will happen We will still have to

7 carry the courts order or act whenever theres an

8 imminent danger. So it wouldnt change any -- make any

9 difference.

10 We will not be in compliance with the Act if we

11 didnt do that or got rid of the public guardian. This

12 is where that practical compulsion comes into play.

13 MS. DRAXLER We would also have the current

14 700 probate conservatees that are under our authority

15 that have been ordered to -- that the court has ordered

16 us to be conservator that something would need to be

17 done. We could not just walk into court and say Sorry

18 Your Honor weve decided to eliminate this program.

19 Here are your 700 cases back. Find someone to serve.

20 Were the last resort. Theyve already gone

21 through all of those options and we were the last

22 resort. There is no one else for the court to turn to.

23 So there would be an immediate danger and

24 impact to those 700 cases and any going forward that

25 would be placed on conservatorship with the public
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1 guardian.

2 The option -- only option would be for the

3 County to contract with someone else to provide that

4 service because theres -- you cant leave a vacancy

5 in the conservatorship program for whos serving as

6 conservator.

7 CHAIR ORTEGA Camille

8 MS. SHELTON Just a couple. I think were

9 going -- were talking about a lot of things and I think

10 I want to try to bring it back to this analysis. Because

11 all of the activities that we are discussing are the

12 ones that are triggered by the court order. Those no

13 matter if you find that the public guardian office has to

14 exist that would still not result in a reimbursable

15 state-mandated program because it is coming from a court

16 order.

17 So the only three activities that were talking

18 about are complying with continuing education beginning

19 an investigation and filing the initial petition.

20 And under the law the office of public

21 guardian does not have to exist. There are alternatives.

22 If you turn to page 18 Footnote 58 theres a

23 statute referenced section 10002 which authorizes the

24 county counsel a different department within the county

25 to file the petition and to get a different conservator
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1 whether public or private.

2 There are options under the Code.

3 So just to bring it back to the three

4 activities that truly are mandated by the State and

5 those are listed on page 6 of your executive summary.

6 CHAIR ORTEGA Can I ask a question in

7 follow-up to that then

8 Are you saying that if the duties were shifted

9 to the county counsel then a petition -- a request for

10 reimbursement for the county counsel staff could

11 potentially be reimbursable

12 MS. SHELTON Well right now that statute

13 says it authorizes county counsel to bring the petition.

14 It doesnt require them to do that.

15 I agree. We had a difficult time with this

16 analysis because clearly the Legislature is trying to

17 require the public guardians to do something and they

18 didnt do a very good job in capturing all the different

19 statutes in the different codes.

20 But they also -- you know you could argue

21 when youre doing legislative intent they did not make

22 any changes to the statute authorizing the public

23 guardians office and they did not make any changes to

24 the Welfare and Institutions Code section 10002

25 authorizing the county counsels office to file the
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1I petition.

2 MS. DRAXLER So county counsel files the

3 petition but you have to name someone to actually act as

4 the conservator.

5 So yes the County Counsel files our petitions

6 right now. We dont actually go in and file our

7 petitions right now. They are our attorney of record

8 and they file our petitions on our behalf. Thats true

9 for a private individual too. Theyll get an attorney

10 to file on their behalf. But you have to name someone

11 and in fact you cant name someone to act as

12 conservator unless they agree to serve as conservator.

13 So they couldnt go into the court and name us unless we

14 agreed to serve in that capacity.

15 MS. SHELTON And the appointment of the

16 conservator is an order of the court. And then the court

17 maintains jurisdiction over the entire conservatorship

18 and issues an order regarding all the functions and

19 services provided by the conservator.

20 CHAIR ORTEGA Im going to let some other

21 folks ask some questions.

22 Ken go ahead.

23 MEMBER ALEX So it strikes me as a fairly

24 technical mandate situation here. So if the Legislature

25 had directed the county to -- if a certain quantum of
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1 evidence existed to take action that would be a mandate

2 but because it directs the court to issue an order at the

3 point that there is evidence that that becomes a

4 non-mandate.

5 MS. SHELTON Well there are two different

6 subdivisions.

7 MEMBER ALEX Okay.

8 MS. SHELTON Okay the first subdivision in

9 a is directing the public guardians office to file the

10 petition in those imminent cases discussed earlier. And

11 the second subdivision was always there and it

12 authorized the court to appoint a conservator in those

13 cases where also the same findings had to be made as are

14 being made now.

15 That statute was one of the mays authorizing

16 the court to make the order was changed to ashall.

17 You know The court shall make the order of

18 conservatorship.

19 And the analysis there is that those findings

20 that doesnt create a new state-mandated program there

21 because under prior law the court would have still had

22 to make the order if the evidence was presented.

23 Otherwise it was an appealable order. And its a

24 requirement imposed on the court which under trial court

25 funding theyre not eligible to get their costs through
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1 mandate reimbursement anyway.

2 So any function following the court order on to

3 the public guardians office is a mandate of the court

4 and not a mandate from the State.

5 MEMBER SAYLOR This includes continuing

6 education requirement for conservators

7 MS. SHELTON No no those three -- those

8 three activities are a mandate of the state you know

9 if you were to find that the office of public guardian

10 was required by law to exist. So it would be -- the

11 three activities were continuing education doing the

12 investigations upon you know--13MS. DRAXLER Within two days.

14 MS. SHELTON -- within two days and then the

15 filing of the petition which really is a function of the

16 county counsels office.

17 MS. DRAXLER Although anyone can file a

18 petition.

19 MS. SHELTON Yes.

20 MS. DRAXLER We just choose as a government

21 agency to use our attorneys. But a private individual

22 can file.

23 MS. SHELTON And let me just make that clear.

24 Just that the language in the statute is requiring the

25 public guardians office to file a petition in those
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1 imminent cases when there is no one else available.

2 CHAIR ORTEGA Are there any other questions

3 No response

4 CHAIR ORTEGA Comments

5 MEMBER SAYLOR Yes. I think this kind of gets

6 to the heart of some of the work that we do here.

7 Yes we are making judgments on the basis--8were making quasi-judicial determinations based on

9 evidence presented and based on interpretations of the

10 statutes. But there is also a practicality of what were

11 doing. And I believe that this is one of the cases that

12 Im beginning to see where why would anybody bother with

13 this whole process of state-mandate review

14 This is incredible. There is no practical

15 choice for our county other than to have an office of

16 public guardian. Its demonstrated by the fact that all

17 58 counties do it. The requirements that are imposed in

18 these three areas theyre very specific new additional

19 requirements on those offices. The counties dont have a

20 practical option to eliminate the office of public

21 guardian. They come forward and say Look youre

22 asking us to do more. Youre demanding and requiring us

23 to do more. We appreciate -- you know those are all

24 good ideas great wonderful. Were not going to be

25 eliminating the office of public guardian. Theres no
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1 way we could do it. Wed have to go back in theyre

2 saying and establish some other office to do it and

3 then wed have the same requirement to go there.

4 I just cant see us taking such a narrow view

5 on this claim. So I wont be supporting the staff

6 recommendation in this case.

7 And I think it is worth noting that its un---8
to me it seems very unlikely that the Legislature

9 assumed that counties would be faced with a choice to

10 eliminate the public guardians office rather than comply

11 with the requirements that they made in this Omnibus Act.

12 The Legislatures intent had to be it seems to me to

13 continue these offices and simply bolster and strengthen

14 their quality and their timeliness.

15 That was what they were doing. They werent

16 setting out a choice that you either do these additional

17 requirements or eliminate the office entirely. That was

18 not even in the cards. They thought the offices would

19 continue because they were all in place. So I cant

20 support this.

21 And I hope that somebody is listening to this

22 box who is a member of the Legislature because if this

23 Commission takes the path that our staff have recommended

24 based on the interpretation of the statutes I hope that

25 those statutes change very quickly.
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1 CHAIR ORTEGA Ms. Ramirez

2 MEMBER RAMIREZ Well this is our quandary as

3 a commission. We are very legalistic and I think this

4 is sometimes why people are very unhappy with the legal

5 profession because we do take a look at the law and

6 sometimes its very draconian.

7 I think the problem is the Legislature -- the

8 legislative process that doesnt take into consideration

9 what these things cost. Obviously weve got to have a

10 public guardians office everywhere. I mean its how

11 we treat our ill and elderly folks who are dependent is

12 a hallmark of our society. Its got to be paid for.

13 But I see the quandary is our Commission

14 what were obligated to do and what is the precedent if

15 we go beyond our strict mandate about what we can and

16 cannot allow.

17 So I sympathize. I hope the public guardian

18 remains healthy. But I think the problem is in the

19 Legislature not with the Commissions charter.

20 MEMBER ALEX I want to echo Ms. Ramirezs

21 comments. And I do agree with Mr. Saylor that the

22 Legislature hopefully will take note of this. Were not

23 allowed to do equity. Thats kind of a part of our

24 charter. And I think the mandate issue is set out

25 clearly by staff. And thank you for that. But this is a
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1 very tough pill to swallow.

2 CHAIR ORTEGA Okay any other questions or

3 comments

4 No response

5 CHAIR ORTEGA Is there a motion

6 MEMBER ALEX All right Ill move this staff

7 recommendation.

8 MEMBER RAMIREZ Second.

9 CHAIR ORTEGA We have a motion by Mr. Alex and

10 a second by Ms. Ramirez.

11 Please call the roll.

12 MS. HALSEY Mr. Alex

13 MEMBER ALEX Aye.

14 MS. HALSEY Mr. Chivaro

15 MEMBER CHIVARO Aye.

16 MS. HALSEY Ms. Olsen

17 MEMBER OLSEN Aye.

18 MS. HALSEY Ms. Ortega

19

20

21

22

23

24

25

CHAIR ORTEGA Aye.

MS. HALSEY Ms. Ramirez

MEMBER RAMIREZ Aye.

MS. HALSEY Mr. Rivera

MEMBER RIVERA Aye.

MS. HALSEY Mr. Saylor

MEMBER SAYLOR No.
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1 MS. RAMIREZ With regret.

2 CHAIR ORTEGA Then the motion is approved.

3 Thank you everyone.

4 Well move to Item Number 5.

5 MS. HALSEY Commission Counsel Matt Jones will

6 present Item 5 a test claim on SARATSO.

7 MS. YAGHOBYAN Good morning.

8 MR. JONES Good morning. This test claim

9 alleges reimbursable state-mandated costs related to the

10 Sex Offender Punishment and Control Act the Sex Offender

11 Registration Act and an alleged executive order from the

12 SARATSO review committee.

13 Staff finds that the test-claim statutes

14 imposed new mandated activities on counties to receive

15 training on the Sex Offender Risk-Assessment Tool as

16 identified by the SARATSO review and training committees

17 and to administer risk assessments to eligible persons as

18 specified.

19 In addition staff finds that the test-claim

20 statutes impose a number of reporting and documentation

21 requirements to be completed prior to the sentencing of

22 an eligible offender.

23 Staff recommends that the Commission adopt the

24 proposed statement of decision partially approving the

25 test claim.
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1 Will the parties and witnesses please state

2 your names for the record

3 MS. YAGHOBYAN Hasmik Yaghobyan on behalf of

4 County of Los Angeles.

5 MR. BYRNE Michael Byrne Department of

6 Finance.

7 MS. GEANACOU Susan Geanacou Department of

8 Finance.

9 MS. YAGHOBYAN Thank you.

10 Generally the County of Los Angeles agrees

11 with the staffs recommendation. The only disagreement

12 we have is the part that they are denying the mandate for

13 the probations in situations where there should be

14 intensive supervision versus regular supervision. And

15 that happens when the SARATSO does the evaluation and if

16 the persons are called or categorized as high risk

17 which is six and more their supervision is -- its

18 supposed to be more intense.

19 So the staff is recommending to deny that part

20 of the activity saying that this is the part of the

21 punishment and crime so therefore its one of those

22 disclaimers to reimbursement so it shouldnt be

23 reimbursed.

24 We disagree because this is not a part of

25 punishment. Because the population under SARATSO is not
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1 only the sex offenders -- registered sex offenders who

2 are on probation. The registered sex offenders could be

3 released from probation but still under SARATSO still

4 needs intensive supervision.

5 The purpose of the SARATSO statute was to try

6 to eliminate reoffending by these registered sex

7 offenders. So once you are categorized as a sex

8 offender a registered sex offender you have lifetime

9 registration until you get pardoned by an official or an

10 elected official. Otherwise you have to register.

11 So one thing to keep in mind is that this is

12 not a part of punishment because everybody else -- it

13 applies to everybody its not only the people who are on

14 probation. Therefore although its a Penal Code

15 section but that doesnt automatically make it part of

16 punishment or punitive. Therefore we dont think its

17 punishment or crime so it should be reimbursed the

18 intensive supervision on certain probationers.

19 CHAIR ORTEGA Thank you.

20 MR. BYRNE The Department of Finance concurs

21 with the staff recommendation.

22 CHAIR ORTEGA Okay Matt do you want to...

23 MR. JONES I will answer any questions the

24 Members have. But otherwise staff recommends adoption

25 of the decision.
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1 CHAIR ORTEGA Are there any questions or

2 comments from the Members

3 No response

4 CHAIR ORTEGA No

5 No response

6 CHAIR ORTEGA Is there a motion

7 MEMBER CHIVARO Ill move staff

8 recommendation.

9 MEMBER OLSEN Second.

10 CHAIR ORTEGA Okay motion by Chivaro and

11 second by Ms. Olsen.

12 Please call the roll.

13 MS. HALSEY Mr. Alex

14 MEMBER ALEX Aye.

15 MS. HALSEY Mr. Chivaro

16 MEMBER CHIVARO Aye.

17 MS. HALSEY Ms. Olsen

18 MEMBER OLSEN Aye.

19 MS. HALSEY Ms. Ortega

20 CHAIR ORTEGA Aye.

21

22

23

24

25

MS. HALSEY Mr. Ramirez

No response

MS. HALSEY Ms. Rivera

No response

MS. HALSEY Mr. Saylor
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

MEMBER RAMIREZ Im sorry we got up there.

MS. HALSEY Sorry.

MEMBER RAMIREZ Start again.

The Rs you got them...

MS. HALSEY Where did I leave off

MEMBER RAMIREZ I didnt hear my name.

MS. HALSEY We have Ms. Ortega

CHAIR ORTEGA Yes. Aye.

MS. HALSEY And Ms. Ramirez

MEMBER RAMIREZ Aye.

MS. HALSEY Mr. Rivera

MEMBER RIVERA Aye.

MS. HALSEY Mr. Saylor

MEMBER SAYLOR Aye.

15 CHAIR ORTEGA Thank you.

16 Item 6.

17 Before we start on Item number 6 I do want to

18 say that we have a lot of folks here on this item so

19 were going to set a time limit for each side of

20 45 minutes for each side. And I will try to keep a

21 little bit of attention to the time and give you a

22 heads-up when your approaching the end of your allotted

23 slot.

24 Thank you.

25 MS. HALSEY Was everybody sworn in or do I
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1 need to re-administer the oath

2 For all the witnesses who are here who havent

3 been sworn in yet I will re-administer the oath.

4 If you would please stand and raise your right

5 hand.

6 Parties and witnesses stood.

7 MS. HALSEY Do you solemnly swear or affirm

8 the testimony which you are about give is true and

9 correct based on your personal knowledge information

10 and belief

11 Chorus of I dos was heard.

12 MS. HALSEY Thank you.

13 Commission Counsel Matt Jones will present

14 Item 6 a test claim on Upper Santa Clara River Chloride

15 Requirements.

16 MR. JONES This test claim alleges

17 reimbursable state-mandated increased costs resulting

18 from a resolution adopted December llth 2008 by the

19 California Regional Water Quality Control Board for the

20 Los Angeles region.

21 Staff finds that the resolution does not impose

22 any new mandated activities because the resolution

23 imposes a lower level of service than required under

24 prior law.

25 In addition staff finds that the test-claim
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1 executive order does not impose new costs mandated by

2 the State as defined under section 17514 because the

3 claimant has authority to raise fees or assessments

4 sufficient to cover the cost of the program.

5 And staff wants to point out that this mandate

6 determination is a question of law not of equity. The

7 fairness of the costs of the Regional Boards order are

8 not at issue. And its not the Commissions purview to

9 consider the reliability of the science behind the

10 Regional Board order of the efficacy of the decision.

11 Therefore staff recommends that the Commission adopt

12 the proposed statement of decision denying the test

13 claim.

14 Will the parties and witnesses please state

15 your names for the record

16 MS. COLLINS Claire Collins District Counsel

17 for the Santa Clarita Valley Sanitation District.

18 MR. BECK Paul Beck District Counsel for

19 Santa Clarita Valley Sanitation District.

20 MS. FORDYCE Jennifer Fordyce attorney for

21 Los Angeles Regional Water Quality Control Board.

22 MR. LAUFFER Michael Lauffer with the State

23 Water Resources Control Board.

24 MR. BYRNE Michael Byrne Department of

25 Finance.
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1 MS. GEANACOU Susan Geanacou Department of

2 Finance.

3 CHAIR ORTEGA Ms. Collins

4 MS. COLLINS Thank you.

5 Good morning Commissioners Counsel staff.

6 May I stand to present if thats all right

7 Your commission is charged with reviewing test

8 claims that the State has imposed an unfunded mandate on

9 a local agency. The voters essentially said there are

10 local agencies that are put between a rock and a hard

11 place by state mandates and that the State should

12 therefore pay.

13 We come to you today because the District and

14 the people it serves are caught between that rock and a

15 hard place.

16 The essence of this claim is that the State has

17 required the District to desalinate wastewater. Not

18 drinking water but fully treated wastewater that comes

19 out of a publicly owned treatment works. This is water

20 that is otherwise perfectly clean and safe for humans and

21 animals. And to our knowledge there is not a single

22 other treatment works in this state or in the nation that

23 is required to desalinate wastewater that goes to a

24 surface water pond.

25 CHAIR ORTEGA Ms. Collins Im going to
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1 interrupt you for just a second and go back to what the

2 staff said earlier about the science behind the issue.

3 And thats not before the Commission.

4 MS. COLLINS I understand.

5 CHAIR ORTEGA So Im going to ask you to stick

6 to the decision that is before us today.

7 MS. COLLINS Let me give you some context.

8 So this is the state of California as you can

9 see. The Santa Clarita Valley -- not to be confused with

10 Santa Clara -- is located about 35 miles northwest of the

11 City of Los Angeles as you can see on the map.

12 Santa Clarita Valley consists of the City of

13 Santa Clarita plus unincorporated county portions. And

14 you can see on this map as well a blue line that runs

15 through that. Thats an approximation of the Santa Clara

16 River.

17 The Santa Clara River however is not wet in

18 all places. It actually goes dry in many portions and

19 runs wet only during high-rain events.

20 Chloride. Chloride is the word that is

21 obviously throughout this entire TMDL -- or Im sorry

22 throughout this entire test claim. Its the title of the

23 test claim. But its really just salt right We

24 learned in high-school chemistry that sodium chloride is

25 the chemical name for salt. And thats really what were
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1 talking about today. So to some degree Im just going

2 to talk about salt.

3 I know you dont want me to talk about this

4 but just to give context again the drinking water limit

5 generally is about 250 milligrams per liter. Thats the

6 degree to which usually you can taste salt in water. The

7 limit for groundwater in Ventura County which is where

8 most irrigation water comes from is 200 milligrams per

9 liter. The standard limit to protect agriculture is 142.

10 But the limit at issue in this case is 100 milligrams per

11 liter which is basically a few grains of salt for a big

12 bottle of Dasani.

13 Now the only potential beneficiary of this is

14 a single user on the river. And what Id like to do is

15 orient you to how this works because were talking about

16 again chloride. And most people dont know what that

17 means.

18 So this graphic what it shows is really

19 whats happening the real-world implications of what

20 happens here.

21 This is a graphic that depicts the Santa

22 Clarita Valley. And here you can see the two sources of

23 the drinking water in Santa Clarita Valley. One is the

24 state the states water project and the other is local

25 groundwater. That local groundwater goes to a water
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1 treatment facility where its then distributed to homes

2 and businesses in the Santa Clarita Valley.

3 At the point its delivered to users as of

4 last year it had about 68 milligrams of chloride per

5 liter. So the influent water already has potentially

6 moderately high chloride.

7 The homes and businesses then use it. They

8 wash their dishes with it they wash their laundry. And

9 chloride is part of the discharge that everybody puts

10 into the sewer. And so homes and businesses add

11 approximately at last year about another 35 milligrams

12 of chloride to the water.

13 That then runs into the sewer to our treatment

14 plants. And there are two of them in Santa Clarita. And

15 at that point currently we disinfect it with chlorine

16 and that adds about 10 milligrams of chloride.

17 Were planning on doing a new treatment through

18 UV light which will reduce that by about 6.

19 But ultimately as it enters our plants its

20 about -- its over 100. And as it leaves our plants

21 its about 113 as of last year. But two-thirds of that

22 is from the influent water. Its not added by the people

23 of Santa Clarita it cant be controlled by them.

24 That ultimately goes into the Santa Clara

25 River which goes downstream ultimately leading to the
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1 ocean.

2 This is a Google map essentially looking at

3 some of the same areas.

4 You may notice Santa Clarita also -- most

5 people recognize it by Six Flags Magic Mountain. Thats

6 the gateway to going over the Grapevine.

7 So heres the 5 which you would take to go

8 over the Grapevine.

9 The City of Santa Clarita is here pointing.

10 And in the papers youll see reference to Reach 4B 5

11 and 6 which I would assume most people have no idea what

12 that means. So this is the picture that shows you what

13 that means.

14 Our water reclamation plants or recycling

15 plants are located at Saugus and Valencia right next to

16 the river. This is Reach 6. The river is dry north of

17 this. Were the only flow that contributes to this

18 portion of the river. It comes out of the water

19 treatment plant. If it runs dry again a little bit

20 around here at the end of Reach 6 going to Reach 5 then

21 the Valencia Water Treatment Plant discharges water into

22 the river.

23 It crosses over the Ventura County line and

24 into Reach 4B where the only identified diverter of

25 water is one ranch Camulos Ranch. That ranch has
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1 alleged that high chloride levels might contribute to

2 lower crop yields for avocados and strawberries. Theyre

3 the only diverter of surface water here.

4 So ultimately what is being requested here is

5 that those two water reclamation plants bring that water

6 down to 100 milligrams per liter which requires desal--7
desalinization -- I think weve got it -- for these.

8 The issues that Santa Claritans face is that

9 that desal plant is going to cost $130 million to build.

10 And they dont receive any of the water that comes out of

11 that for their use as it goes downstream to Camulos

12 Ranch.

13 It turns out that most of Camulos Ranch we

14 understand grows on groundwater. And that limit is

15 200 milligrams twice what the limit is that the District

16 is required to treat this to. And for that reason the

17 District has consistently fought this permit limit for

18 decades.

19 The primary basis that the staff report states

20 for denying this test claim is that there is prior law

21 here. And we disagree with that. And we have staff

22 members here who have participated in the negotiations.

23 But the 100-milligram limit has been constantly and

24 consistently fought for over a decade. And to the

25 degree there were previous orders those orders were
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1 constantly and consistently on appeal or in negotiations.

2 So we dispute the fact that there was a prior law of

3 100 milligrams per liter because we have tried to

4 negotiate and change that over the entire period here at

5 least starting in 2002 and leading up to 2008 when the

6 District under the face -- or in the face of millions

7 of dollars of fines from the Regional Board relented

8 and moved forward with the 100-milligram-per-liter limit

9 in conjunction with an alternative plan which is talked

10 about in the papers as AWRM the Alternative Water

11 Resources Management Plan. Its since been abandoned by

12 the District.

13 Excuse me for a second.

14 Now the District has as I said fought this

15 for years. It appealed -- it made comments it appealed

16 to the State Board it got remanded. The District in

17 fact got special legislation in order to remove water

18 softeners because water softeners were contributing to

19 the salt level in the effluent. It has removed something

20 like a third of all the salt by taking out almost

21 8000 water softeners from its residents over the last

22 ten years.

23 In the middle of this the Board has reduced

24 the timetables for compliance. And despite being able

25 to take out a third of the chloride it wasnt enough to
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1 get down to that 100-milligram-per-liter limit which--2and again I know you dont want us to talk about the

3 science -- but the District has maintained from the

4 beginning it didnt have a basis and was a discretionary

5 decision on the part of the Regional Board that

6 assessed or that set the permit limit.

7 So we maintain that the prior law here is the

8 current levels which are much much higher which are

9 influent water plus a certain margin that accounts for

10 all of the salt that goes in from families and businesses

11 and all the salt that goes in from treatment.

12 The staff analysis also states that because the

13 District was asked to do it faster that that isnt a

14 state mandate because doing things faster isnt

15 necessarily a higher level of service. Now we disagree

16 with that in our papers. You reviewed them.

17 If you ask Fed Ex to deliver something in two

18 days instead of four thats a higher level of service.

19 If you drive a car faster down the freeway at 60 than at

20 45 thats a higher level of speed.

21 We believe that in demanding that the District

22 come into compliance sooner that itself is also a higher

23 level of service.

24 Finally the staff report says that even if

25 this were a state mandate that the District -- or if
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1 this were a mandate the District has fee authority

2 and therefore it cant be a state mandate to which

3 we respond We cant raise fees from the folks who

4 primarily benefit from this $130 million plant. Its a

5 $130 million plant and the primary beneficiary is

6 outside of the jurisdiction. Its across the Ventura

7 County line. There is no way to recover those costs

8 which are significant for a small community like Santa

9 Clarita. Its $130 million to build a plant thats going

10 to create desalinated water to go to a single ranch that

11 cant prove that its being harmed.

12 It also cant collect from the State water

13 project which is the source of two-thirds of the salt.

14 So its without a remedy from the sources of the

15 beneficiaries of the program. And instead the 65000

16 homes that live in Santa Clarita Valley are forced to pay

17 the entire freight of the $130 million project.

18 Really this is a situation where one community

19 is uniquely positioned based on geography to have to

20 handle a very very large capital project. And we dont

21 see that there is a true benefit to that community and

22 the community has been frustrated by that and thats why

23 its come to you.

24 I want to say one last thing and it relates

25 back to water pollution in general. Now most people.
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1 when they think about water pollution they think about

2 cleaning up real harms to real people or animals. And

3 thats really the only thing weve got here is

4 speculative harm to a crop that has never been proven.

5 This is not like the chemical spill in West

6 Virginia earlier this month. There noxious chemicals

7 were poorly contained -- or contained. There were lax

8 regulators. It got out it got into a river it smells

91 disgusting people cant drink the water and its real

10 harm.

11 Now somebody did something wrong there right

12 Someone failed to contain pollutants. Someone failed to

13 put in protective devices and those people should be

14 held accountable and those people should pay to clean up

15 their own mess.

16 MEMBER ALEX Look this is really not relevant

17 to this mandate determination. We are not a regulatory

18 body dealing with the issue of pollution.

19 MS. COLLINS I understand.

20 MEMBER ALEX And Im sure youve had many

21 discussions about this with the regulators.

22 MS. COLLINS Yes.

23 MEMBER ALEX So if we could kind of move to

24 the mandate wed appreciate it.

25 MS. COLLINS So the District maintains that
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1 the mandate is a discretionary number that was put in

2 place over a period of time that was not finalized until

3 2010.

4 And we maintain that the prior-law argument is

5 not what really happened in the real world. This was

6 negotiated over a long period of time and its now put

7 the District in place where it has to raise $130 million

8 and doesnt have the ability to collect that money from

9 the primary causes nor the primary beneficiaries.

10 MEMBER ALEX Thank you.

11 MS. COLLINS The other witnesses who we listed

12 today are available for questions and for any other

13 questions that the commissioners may have.

14 MEMBER RIVERA Actually I do. Just one

15 question.

16 CHAIR ORTEGA Okay.

17 MEMBER RIVERA Regarding the fee authority

18 youre stating that you cannot charge the residents

19 themselves.

20 Can you not charge that fee authority to the

21 ranch Can you do that

22 MS. COLLINS Commissioner the ranch is

23 outside of the jurisdiction of the sanitation district

24 which ends at the Los Angeles County line.

25 MEMBER RIVERA Okay.
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1 CHAIR ORTEGA Finance

2 MR. BYRNE The Department of Finance concurs

3 with the staff recommendation.

4 CHAIR ORTEGA Are there any questions or

5 comments

6 Yes

7 MEMBER RAMIREZ Id just like to ask staff to

8 respond to the comments or the argument.

9 MR. JONES Would you mind if I let the Water

10 Board respond first

11 MS. FORDYCE Good morning. Jennifer Fordyce

12 attorney for the Los Angeles Regional Water Quality

13 Control Board.

14 The Los Angeles Regional Board also concurs

15 with the staff analysis and proposed statement of

16 decision.

17 We really appreciate your staffs careful and

18 thoughtful work in analyzing the specific facts of this

19 case.

20 Your staff has drafted a well-reasoned and

21 legally supportable decision which correctly concludes

22 that the 2008 resolution that was adopted by the Regional

23 Board does not constitute a reimbursable state-mandated

24 program.

25 The claimants comments concerning the
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1 appropriateness of the 100-microgram-per-liter chloride

2 limit and water-quality objective is not relevant to the

3 test claim at issue today as your counsel has advised

4 you.

5 The 100-microgram-per-liter chloridewater-6
quality objective was first established in 1978 and

7 remains the water-quality objective today.

8 The issue today does not concern whether the

9 100-microgram-per-liter limit is the correct limit the

10 wrong limit. The question today is whether it was a new

11 limit as adopted by the Regional Board in 2008. And it

12 wasn t

13 At issue today is whether the 2008 resolution

14 constitutes a reimbursable state mandate program. And

15 we assert it does not as it does not impose a new

16 program or higher level of service.

17 We disagree with the characterization that

18 there was somehow a continuous appeal between 2002 and

19 2008. There were at least three separate actions. There

20 wasnt an appeal but in June 2002 adopting the TMDL

21 when it goes to the State Board its not necessarily an

22 appeal its an approval process. For a TMDL to become

23 effective it has to be adopted -- it has to be approved

24 by the State Water Board Office of Administrative Law

25 and then US EPA.
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1 So it necessarily has to go through those

2 steps anyway. Its not necessarily an appeal.

3 And as you know from the facts the 2002 TMDL

4 was sent back to the Regional Board for reconsideration

5 and the Regional Board adopted a new resolution which

6 then it was approved by US EPA in -- Im sorry I had the

7 facts--8
MS. SHELTON 2008.

9 MS. FORDYCE Thank you.

10 And so here as your staff noted in the

11 proposed decision the appropriate measure is to compare

12 the test-claim statute which is the 2008 resolution

13 with the law immediately prior to the alleged mandate.

14 As of here the law that was in effect

15 immediately prior to the alleged mandate was the 2006

16 resolution which became effective in 2008.

17 So we therefore encourage the Commission to

18 adopt the proposed statement of decision. And we thank

19 you for the opportunity to address you and were here

20 for any questions.

21 CHAIR ORTEGA Is there any other public

22 comment on this item

23 MS. COLLINS Theres three.

24 CHAIR ORTEGA Please come on up.

25 MR. WILK Ill go first.
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1 Good morning. My name is Scott Wilk. Im the

2 State assemblyman for the 30th Assembly District which

3 comprises the Santa Clarita Valley and northwest

4 San Fernando Valley in L.A. County and then the

5 wonderful City of Simi Valley in Ventura County.

6 Again thank you for the opportunity to make

7 some public comments here regarding the state mandate

8 test claim.

9 You know inscribed on the front wall of the

10 State Assembly chamber is the statement Its the duty

11 of the Legislature to pass just laws.

12 I believe its also the duty of regulators to

13 apply those laws justly and this is a situation where

14 I believe that the Los Angeles Regional Water Quality

15 Board has not done that.

16 Im not going to address sound science in

17 deference to the chair but that certainly is an issue.

18 The second issue is that federal law states

19 that the water has to be discharged for the benefit of

20 downstream users. And in the case of Santa Clarita

21 Valley that would be the avocado and strawberry farmers

22 as well as nursery plants.

23 The City of Thousand Oaks which is also under

24 the authority of this same body and has the same

25 downstream users avocado and strawberry farmers and
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11 nursery plant farmers have a setting of 150 parts per

2 million for their chloride. If Santa Clarita Valley was

3 held to the same standard as Thousand Oaks we would not

4 be here today because our community would be in

5 compliance.

6 And then finally requiring 265000 residents

7 to carry the burden of $130 million capital costs as

8 well as $4.1 million in ongoing annual operating costs

9 to discharge water in a better condition than they

10 received it from the State Water Project and not to even

11 benefit themselves just defies logic.

12 I believe that this unfunded mandate if its

13 not mitigated is going to choke economic growth in one

14 of the few areas of the state that actually has a vibrant

15 economy. We have a biotech hub a growing biotech hub

16 established manufacturing center a cutting-edge

17 aerospace research and development sector and were a

18 favored location for the film and television industry.

19 I understand you have a very small bandwidth

20 today but I hope youll take our testimony seriously and

21 render a just decision. And I really thank you for your

22 time.

23 MS. WESTE My name is Laurene Weste. Im the

24 mayor of the City of Santa Clarita.

25 As the mayor in conformance with state law
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1 Im also director on the Santa Clarita Valley Sanitation

2 District. And to be clear Im just speaking here to you

3 today as mayor of the City of Santa Clarita.

4 Id like to thank you for the opportunity to

5 make public comment on the state mandate test claim for

6 the Upper Santa Clara River TMDL Chloride Requirement.

7 The City of Santa Clarita has taken great pride

8 in our community and places a premium on the protection

9 of our environment.

10 Just one example of that commitment is our

11 open space in which we have placed over 8000 acres that

12 can never be developed and that will be enjoyed for

13 generations to come.

14 This issue before you today is about fairness.

15 We understand the importance of water-quality laws and

16 the implementation requirements by State agencies. These

17 requirements however can create a substantial monetary

18 burden on local government.

19 The cost of compliance with the Upper

20 Santa Clara River chloride total maximum daily load is

21 in the range as you have heard $130 billion in capital

22 costs with operation and maintenance at $4.1 million per

23 year. This cost is due to the unfunded mandate as a

24 new requirement related to the claim of the results of

25 decisions by the State Water Resources Control Board and
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1 Los Angeles Regional Water Quality Control Board.

2 The residents of Santa Clarita and the

3 surrounding unincorporated area within the Santa Clarita

4 Valley Sanitation District will be paying 100 percent of

5 the costs for this new treatment facility. Even though

6 my city residents are not the majority contributor to the

7 chloride level in the water which comes to the community

8 high in salt from the State Water Project and will be

9 receiving none of the benefits from the treatment plant

10 they are paying for Santa Claritas residents will bear

11 the entire financial burden.

12 In 2006 the City of Santa Clarita

13 co-sponsored Senate Bill 475 with the sanitation

14 districts of L.A. County which created the first of

15 its kind authority in California for local agencies to

16 require removal of self-regenerating water softeners.

17 It was a landmark in America.

18 After the sanitation district board enacted an

19 ordinance requiring the removal of all self-regenerating

20 water softeners and the local electorate voted to

21 support the ordinance through a referendum that was

22 required under SB 475. My community voted to do that.

23 Our community has done its fair share by

24 removing approximately 7900 self-regenerating water

25 softeners lowering the chloride level by 30 percent.
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1 Government allows consumers to use salt

2 products that are detrimental to the environment and

3 then turns around and taxes its citizens to fix the

4 problems created by the very products that are legal.

5 Government at all levels needs to look at the source

6 control as a strategy for addressing environmental

7 concerns.

8 My community like others throughout

9 California is continually faced with new regulations to

10 grapple with.

11 The economic well-being of Santa Clarita and

12 communities throughout California is essential to

13 sustaining an excellent quality of life and our ability

14 to continue to protect the environment. That is why its

15 critical that compliance with these regulations be

16 financially supported by our state.

17 I urge you to carefully consider the arguments

18 made by the District. This unfunded mandate must be

19 addressed by the State to maintain a fairness and create

20 the incentive to protect the financial stability of local

21 government.

22 My community is working hard to protect the

23 Santa Clara River to protect our downstream neighbors

24 and the overall environment.

25 I want to thank you for allowing us to
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1 participate and for hearing us and for consideration of

2 our comments and for the residents of Santa Clarita to

3 be heard.

4 Ladies and gentlemen what youre doing here

5 is one of the most cruel things Ive ever seen. And I am

6 a born native Californian. I cant believe this is going

7 on. We have tried and tried. Youre putting something

8 on us that does not belong.

9 I thank you for listening and I appreciate

10 your decision.

11 MR. BOYDSTON Thank you Chair and Members of

12 this august body.

13 Please forgive me I will be a little nervous

14 having never spoken to any group of people inside of our

15 Capitol. And although I am a councilman recently

16 elected for the City of Santa Clarita Im just an

17 ordinary guy who for five years has been trying to find

18 the common sense of how this all came about. And I

19 dont know maybe you will all help enlighten me to this.

20 Because every time that Ive gone forward and

21 said This doesnt make any sense. You say you have

22 this range of chloride but you wont give us any time to

23 do the studies. And when I say that I said that to

24 the -- you know the sanitation district and they said

25 Well the Regional Board is telling us that we have to
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1 do this. And then the Regional Board says Well you

2 know the State Board it says we have to do this.

3 So here we are this is the State. And I know

4 youre not the State Board but I guess youre the board

5 thats put in place to see who is going to pay for it

6 who is going to pay over a hundred maybe hundreds of

7 millions of dollars.

8 And quite honestly I was at the Regional Board

9 just a little while back and Madam one of the ladies

10 on the board there was comparing the $200000 fine that

11 they gave my community as parking tickets. She said

12 This is just parking tickets. But $200000 is a lot of

13 money.

14 As a councilman one of the only things that

15 was not in budget that we voted on last year was

16 $200000 $100000 to feed seniors and $100000 to keep

17 at-risk kids off the street.

18 So the money means a real thing to us. And

19 I know you deal with hundreds of millions of dollars.

20 But with this there is no science and they wont give

21 us the time. They say the State will not give us the

22 time to do actual studies. Put the avocados trees go

23 into the lab make avocado trees and grow it and find

24 out what the actual damaging thing is because the range

25 right now that has come up with the six scientists --
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1 three of them who work for the agricultural interests

2 downstream who want this chloride-free water to put it

3 on their crops and put it on their land that is ruined

4 because they overpumped their aquifer and brought in

5 34000 milligrams of salt out of the ocean and put it in

6 there they need that low-chloride water. They need it

7 to refill their aquifer and they need it to leach out the

8 salt.

9 And were supposed to supply that

10 We havent put any damaging level in there and

11 they say Oh this is what it is. This range of safety

12 is between 100 and 270 milligrams.

13 When it takes hundreds of millions of dollars

14 to take out 20 or 30 or 40 milligrams of salt out of

15 20 million gallons each day that goes out of the sewer

16 plant okay thats a huge difference. And they cant

17 specify it they cant bring it down

18 Well how do you bring it down You allow the

19 people to do the test. You allow the people to grow the

20 avocado trees and then see is there damage

21 I mean I think thats what theyre trying to

22 do in Washington when they passed the Federal Clean

23 Water Act they were just trying to protect people that

24 were using the water.

25 And I get all of the legal ramifications but
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1 we have lost sight of the trees because the lawyers are

2 busy planting the forests.

3 And I admire the skill-set and the skill level

4 so the people that will tell you No you dont have to

5 pay for it. No heres the reason no no no no no.

6 Put it back on the little people down there. Theyll pay

7 for it.

8 And its a tragedy. And I think its a

9 travesty.

10 And I pray if theres any way you have any

11 tools at your disposal to allow us the time to actually

12 figure out what would damage avocado trees before we

13 spend $130 million that could be better spent on feeding

14 hungry people and educating our children.

15 I thank you so much for your time.

16 CHAIR ORTEGA Thank you. Before you leave

17 I might have missed it but if you would identify

18 yourself for the--19
MR. BOYDSTON I am so sorry. My name is

20 TimBen Boydston and Im speaking as an individual and

21 for a lot of people back home that are super frustrated

22 because they said The people at the state level are

23 making the rules. Theres nothing we can do about it.

24 Its too far away theyre too big they have too much

25 money.
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1 CHAIR ORTEGA Thank you.

2 MR. BOYDSTON Thank you.

3 CHAIR ORTEGA Ms. Olsen.

4 MEMBER OLSEN So Im somewhat affected by

5 everybodys passion here this morning. And I would like

6 to go back to the representative from the Regional Water

7 Board. And Id like you to address Assemblyman Wilks

8 comment that if this were happening downstream at

9 Thousand Oaks there would be a different standard that

10 they would have to meet.

11 Why are there two standards

12 Youre the Water Board for both areas correct

13 MS. FORDYCE Im the attorney for the

14 Los Angeles Regional Water Quality Control Board.

15 MEMBER OLSEN And that would be for both of

16 those areas

17 MS. FORDYCE And Santa Clarita and Thousand

18 Oaks are both in the Los Angeles region yes.

19 MEMBER OLSEN Okay.

20 MS. FORDYCE I mean I cant answer the

21 question about whether the limit would be different.

22 And Im sorry I cant answer whether its limit--23
whether the limit is different right now.

24 But why it could be different is because water

25 bodies are different. The characteristics are different
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1 water-body by water-body.

2 And so when the Water Board establishes

3 water-quality objectives they have to look at what is

4 the natural concentration and whats the background and

5 whats the -- you know what kind of point sources and

6 non-point sources are being discharged to that water.

7 Theyre just -- theyre different thats really the

8 simple answer. So theres just not one uniform number

9 that applies statewide.

10 MS. COLLINS Sorry Madam Chair

11 CHAIR ORTEGA Yes

12 MS. COLLINS Phillip Friess is the head of the

13 technical services department of the Santa Clarita Valley

14 Sanitation District. And I was hoping you would give him

15 a couple of minutes.

16 CHAIR ORTEGA Yes I think this side has about

17 seven eight more minutes left including your rebuttal

18 time. So just keep that in mind.

19 MS. COLLINS Thank you.

20 MR. FRIESS Madam Chair Id like to just make

21 a couple of comments with regard to the prior-law issue

22 the 2006 TMDL representing the prior law to the 2008

23 TMDL.

24 From the Sanitation Districts perspective

25 weve been engaged in relatively continuous intense
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1 negotiations with the Regional Board since about 1998 on

2 the chloride issue when the Santa Clara River was listed

3 as being impaired for chloride.

4 We challenged the listing in the 1998-1999 time

5 frame. We sought to have the water-quality objective

6 that Ms. Fordyce referred to as having been established

7 in 1975. We sought to have that changed in the1998-to-8
2000 time frame unsuccessfully.

9 And then when the TMDL was adopted in 2002 we

10 challenged that it was remanded by the State Board back

11 to the Regional Board. And the implementation schedule

12 for the TMDL was extended to give us time to do special

13 studies which we performed. The remanded TMDL was

14 readopted by the Regional Board in 2004 and certified by

15 the State Board and EPA in the 2005 time frame.

16 That gave us time to do scientific studies that

17 we hoped would allow substantial modification of the

18 requirements of the TMDL. We did athreatened-and-19
endangered species study a groundwater/surface-water

20 interaction modeling study an agricultural literature

21 review evaluation study all in hopes of substantially

22 modifying the requirements of the TMDL.

23 The 2006 TMDL was just a shortening of the

24 implementation schedule of the TMDL as we had completed

25 some of those studies.
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1 The 2008 TMDL was the TMDL that was adopted

2 after the culmination of our having completed all those

3 studies which informed the ability to modify somewhat

4 the requirements of the TMDL in the end. But it was

5 all in our mind a continuous process conducted over an

6 extended period of time. I just wanted to make that

7 point.

8 CHAIR ORTEGA Okay thank you.

9 Assembly Member Wilk did you--10
MR. WILK Yes Id love to make a comment

11 because I think that question was an excellent question.

12 CHAIR ORTEGA Please.

13 MR. WILK This is why its all arbitrary. So

14 in 1978 they did the study. Santa Clarita came out at

15 100 so they set it at 100. Thousand Oaks came out at

16 150 so it was set at 150. They did a prior study in

17 1975 where Santa Clarita Valley came out at 80 and then

18 Thousand Oaks came out at 50.

19 So in three years Thousand Oaks went from

20 50 to 150. We went from 80 to 100. And they just

21 arbitrarily said thats now the level.

22 So its not based upon water its not -- they

23 have this -- we have the same downstream beneficial

24 users avocado strawberry and nursery plants. That is

25 whats so frustrating about this is that its completely
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1 arbitrary.

2 If we were at 150 we would not be in front

3 of you today because we had done all the steps that was

4 laid out by the mayor to show that we in good faith have

5 done everything we can to clean the water to benefit

6 downstream users. So I really appreciate that question.

7 Thank you.

8 CHAIR ORTEGA Yes. And thank you so much

9 for -- you know we certainly respect your point of view

10 on that. But again of course the issue before the

11 Commission is certainly not the levels so...

12 MR. WILK I understand.

13 CHAIR ORTEGA Thank you.

14 I think Im going to close the presentation

15 period now.

16 If there are any more comments or questions

17 from the commissioners please.

18 Ms. Ramirez

19 MEMBER RAMIREZ I did want to hear from

20 Mr. Jones the staff response.

21 Can we do that Thank you.

22 MR. JONES Member Ramirez is there any

23 particular point youd like me to address Because that

24 was quite a lot.

25 MEMBER RAMIREZ Just in terms of the mandate
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1 and what earlier in another matter Commissioner Alex

2 mentioned equity.

3 MR. JONES Right.

4 MEMBER RAMIREZ And what our charter is in

5 regards to equity.

6 MR. JONES Sure well as the members know

7 but maybe well state it again for the benefit of the

8 public and the parties.

9 Certainly the Commissions jurisdiction and

10 charter does not include consideration of whats fair.

11 And as the members all have made clear neither does it

12 include considering what the Water Board has done what

13 the Regional Board has done and whether there is any

14 science to back it up.

15 But more importantly here the mandate finding

16 in the proposed statement of decision that you have

17 before you really just turns on two issues. Chiefly

18 that only the 2008 order was pled. The 2002 2004 2006

19 orders the remand orders in between none of those

20 orders are before you today. And all of those orders

21 were effective prior to the 2008 order. All of those

22 orders having been signed off on by the State Water

23 Board the director of -- or excuse me the OAL and the

24 Administrator of the US EPA. So all of those orders were

25 effective.
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1 And we dont generally engage in sort of a

2 but for analysis when were writing these analyses for

3 you and when were writing these proposed decisions.

4 But here its appropriate to just realize that if the

5 2008 order had not come about but for that order the

6 District would still be required to meet the100-7
milligram-per-liter chloride standard and would

8 presumably incur all of the costs that theyre alleging

9 before you today as arising from the 2008 order.

10 So clearly those orders that would require

11 that same thing have to be analyzed as prior law.

12 You know there are a lot of machinations and

13 claims about costs. And I apologize if that sounds like

14 were minimizing it but we just -- the Commission is not

15 empowered to consider costs to the local government. The

16 Commission is only empowered to consider mandates.

17 And I dont know if you have any other specific

18 questions on the record but the staff recommends the

19 proposed decision in front of you.

20 CHAIR ORTEGA Anyone else

21 Mr. Alex

22 MEMBER ALEX I have a question either for Matt

23 or Camille just for my own edification.

24 Obviously the TMDL requirements are from

25 federal law and then the State Water Board is -- or the
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1 Regional Board and followed by the State Board set the

2 TMDL levels for a particular basin.

3 Is the mandate derivative of the federal law

4 and does the federal law impact the concept of a mandate

5 MR. JONES That issue is still --

6

7

8

MEMBER ALEX Still being litigated

MR. JONES -- perhaps up in the air.

MEMBER ALEX Okay.

9 MS. HALSEY If I could answer we did not

10 address that issue in this test claim because it wasnt

11 necessary because prior law already required this. We

12 did not delve into the federal issue.

13 MEMBER ALEX I understand that you didnt--14hadnt read it--15
MS. HALSEY Right.

16 MEMBER ALEX -- but Im asking--17
MS. HALSEY And we did that because it wasnt

18 necessary and it would have been a much bigger analysis

19 yes.

20 But yes youre right. It does come -- and we

21 do have it though in the background. And of course

22 it does come from the Clean Water Act. And its just we

23 didnt do a full analysis of whether the whole thing is a

24 federal mandate.

25 MEMBER ALEX Okay.
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1 MS. SHELTON Can I just clarify for mandates

2 reasons you have to satisfy each element. And in order

3 to be approved as a reimbursable state-mandated program

4 every element has to be proved. So if you have a failure

5 of one of those elements then it automatically is not a

6 reimbursable state-mandated program.

7 CHAIR ORTEGA Mr. Saylor

8 MEMBER SAYLOR I will support this staff

9 recommendation in this case. I think that the issues

10 are narrowly defined for the Commissions review and

11 I think the analysis that weve got before us is clear

12 and accurate as far as I can tell as a dummy that comes

13 in here every couple months.

14 But I will say that the presentations from the

15 representatives of Santa Clarita have been very powerful

16 and the residents and citizens in that neighborhood truly

17 owe their representatives a thank you for their active

18 ardent advocacy on behalf of the community.

19 And this issue will not go away with the action

20 that happens here today. Its going to be ongoing and

21 your community is not the only one in the state that

22 faces this kind of a challenge too and were all going

23 to be seeing much more of these issues in the time to

24 come.

25 So to the Assembly Member and the Council
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1 Member and Mayor thank you so much for being here today.

2 And we did hear you. This is not the arena that your

3 issues can be addressed it appears.

4 CHAIR ORTEGA Anything else from the

5 commissioners

6 No response

7 CHAIR ORTEGA Do we have a motion

8 MEMBER OLSEN Ill move adoption of the staff

9 recommendation.

10 MEMBER SAYLOR Second.

11 CHAIR ORTEGA Second by Mr. Saylor.

12 Roll call.

13 MS. HALSEY Mr. Alex

14 MEMBER ALEX Aye.

15 MS. HALSEY Mr. Chivaro

16 MEMBER CHIVARO Aye.

17 MS. HALSEY Ms. Olsen

18 MEMBER OLSEN Aye.

19 MS. HALSEY Ms. Ortega

20

21

CHAIR ORTEGA Aye.

MS. HALSEY Ms. Ramirez

MEMBER RAMIREZ Im going to abstain. Thank

24 MS. HALSEY Mr. Rivera

25 MEMBER RIVERA Aye.
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1 MS. HALSEY Mr. Saylor

2 MEMBER SAYLOR Aye.

3 MS. COLLINS Thank you.

4 CHAIR ORTEGA The staff recommendation is

5 adopted.

6 Thank you everyone.

7 Item 7

8 MS. HALSEY Item 7 Commission Counsel Matt

9 Jones will present a mandate redetermination on Local

10 Recreational Areas Background Screenings.

11 CHAIR ORTEGA Go ahead Matt.

12 MR. JONES Item 7. At the first hearing on

13 this mandate redetermination on December 6th 2013

14 the Commission held that the requestor the Department

15 of Finance made an adequate showing that the States

16 liability under the test-claim statute had been modified

17 by a subsequent change in law as defined in the

18 Government Code providing fee authority to cover the

19 costs of the program.

20 At this hearing the Commission is required

21 to consider whether to adopt a new test-claim decision to

22 supersede the previously adopted test-claim decision and

23 to reflect the States modified liability under the

24 test-claim statute.

25 Staff recommends that the Commission adopt the
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1 proposed statement of decision as its new test-claim

2 decision ending reimbursement for the activities under

3 the test-claim statute beginning July 1 2011.

4 If the Commission adopts the proposed statement

5 of decision staff will present the next agenda item

6 Item 8 proposed parameters and guidelines reflecting

7 the end of reimbursement for the test-claim statutes.

8 Will the parties and witnesses please state

9 your name for the record

10 MR. SCOTT Department of Finance Lee Scott.

11 MR. BYRNE Michael Byrne Department of

12 Finance.

13 MS. GEANACOU Susan Geanacou Department of

14 Finance.

15 CHAIR ORTEGA Okay. Mr. Scott

16 MR. SCOTT The Department of Finance concurs

17 with staff.

18 CHAIR ORTEGA Is there any public comment on

19 this item

20

21

22

23

No response

CHAIR ORTEGA Anything from the Commissioners

No response

CHAIR ORTEGA Do we have a motion

241 MEMBER ALEX Move staff recommendation.

251 CHAIR ORTEGA Moved by Mr. Alex.
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

MEMBER CHIVARO Second.

MEMBER RIVERA Second.

CHAIR ORTEGA Second by Mr. Chivaro.

Call the roll.

MS. HALSEY Mr. Alex

MEMBER ALEX Aye.

MS. HALSEY Mr. Chivaro

MEMBER CHIVARO Aye.

MS. HALSEY Ms. Olsen

MEMBER OLSEN Aye.

MS. HALSEY Ms. Ramirez

MEMBER RAMIREZ Aye.

MS. HALSEY Mr. Rivera

MEMBER RIVERA Aye.

MS. HALSEY Mr. Saylor

MEMBER SAYLOR Aye.

CHAIR ORTEGA I think you missed me.

Aye.

MS. HALSEY Did I miss you

CHAIR ORTEGA Yes.

MS. HALSEY Sorry.

22 CHAIR ORTEGA Thats okay.

23 MS. HALSEY Commission Counsel Matt Jones will

24 now present parameters and guidelines amendment on Local

25 Recreational Areas Background Screenings.
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1 MR. JONES Item 8. These parameters and

2 guidelines pertain to the new test-claim decision adopted

3 for the Local Recreational Areas Background Screenings

4 mandate reflecting the end of reimbursement for the

5 program.

6 The proposed parameters and guidelines provide

7 that reimbursement for the program is ended July 1 2011

8 pursuant to the filing date of the redetermination

9 request.

10 Staff recommends that the Commission adopt the

11 proposed parameters and guidelines reflecting the end of

12 reimbursement based on fee authority provided to local

13 government in the amended statutes.

14 Will the parties and witnesses please state

15 your names for the record

16 MR. SCOTT Department of Finance Lee Scott.

17 MR. BYRNE Michael Byrne Department of

18 Finance.

19 MS. GEANACOU Susan Geanacou Department of

20 Finance.

21 CHAIR ORTEGA Mr. Scott

22 MR. SCOTT The Department of Finance concurs

23 with staff.

24 CHAIR ORTEGA Is there any public comment on

25 this item
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1 No response

2 CHAIR ORTEGA Any questions or comments from

3 the Commission

4 No response

5 CHAIR ORTEGA Okay do we have a motion

6 MEMBER OLSEN Ill move the adoption.

7 CHAIR ORTEGA Moved by Ms. Olsen.

8 MEMBER RIVERA Ill second.

9

10

11

12

13

14

15

16

17

MEMBER RAMIREZ Second.

CHAIR ORTEGA Second by Mr. Rivera.

Please call the roll.

MS. HALSEY Mr. Alex

MEMBER ALEX Aye.

MS. HALSEY Mr. Chivaro

MEMBER CHIVARO Aye.

MS. HALSEY Ms. Olsen

MEMBER OLSEN Aye.

181 MS. HALSEY Ms. Ortega

19

20

21

22

23

24

25

CHAIR ORTEGA Aye.

MS. HALSEY Ms. Ramirez

MEMBER RAMIREZ Aye.

MS. HALSEY Mr. Rivera

MEMBER RIVERA Aye.

MS. HALSEY Mr. Saylor

MEMBER SAYLOR Aye.
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1 MS. HALSEY Thank you.

2 Items 9 through 15 are all on the Consent

3 Calendar. So were moving on to Item 16.

4 Item 16 is reserved for county applications for

5 finding of significant financial distress or SB-1033

6 applications. No SB-1033 applications have been filed.

7 Item 17 is the legislative update which will

8 be presented by Commission Staff Member Kerry Ortman.

9 MS. ORTMAN Commission staff continues to

10 monitor legislation for bills that might affect the

11 mandate process. There are no new bills to report on at

12 this time but its still early in the session.

13 On December 10th 2013 the Assembly Local

14 Government Committee held an informational hearing on

15 state mandates with the participation of the LAO

16 Department of Finance California League of Cities

17 California Special District Associations CSAC the State

18 Controllers Office and Commission staff.

19 The presentations included an overview and

20 history of mandates a review of the mandates process

21 and an update on the Commissions backlog reduction plan

22 the local-government perspective on mandates and an

23 overview of the State Controllers role in the mandate

24 redetermination process.

25 CHAIR ORTEGA Thank you.
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1 Any questions

2 No response

3 CHAIR ORTEGA Okay.

4 MS. HALSEY Item 18 is the Chief Legal

5 Counsels report which will be presented by Chief Legal

6 Counsel Camille Shelton.

7 MS. SHELTON As indicated in the report the

8 County of Los Angeles and the surrounding cities have

9 filed a petition for review with the California Supreme

10 Court in the Municipal Stormwater and Urban Runoff

11 Discharge claim.

12 I did receive notice this week that the Supreme

13 Court is giving themselves an extra month to decide

14 whether to accept jurisdiction on that petition. So we

15 should know something on or before February 24tn

16 CHAIR ORTEGA Thank you.

17 Any questions from Members

18 No response

19 CHAIR ORTEGA Okay Heather

20 MS. HALSEY Item 19 its the Executive

21 Directors report. And today Im giving the mid-year

22 workload update.

23 After todays hearing the Commission has

24 completed ten test claims six parameters and guidelines

25 seven parameters-and-guidelines amendments 13 incorrect
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1 reduction claims ten statewide cost estimates and two

2 mandate redeterminations in this fiscal year.

3 This represents a major accomplishment for

4 Commission staff and is a significant increase in matters

5 completed over the first half of the last several fiscal

6 years for each type of matter except for the IRCs.

7 And with regard to the IRCs most of the

8 low-hanging fruit has been eliminated and the Commission

9 will be hearing and deciding on some of the more

10 contentious issues pending over the next several

11 hearings.

12 And it is hoped that the resolution of some of

13 those contentious issues will then spur additional

14 informal resolution of pending IRCs between the parties.

15 And Commission staff will take steps to facilitate that

16 type of informal resolution as well.

17 And regarding remaining caseload we have

18 18 test claims four parameters and guidelines

19 five parameters-and-guidelines amendments five statewide

20 cost estimates 76 incorrect-reduction claims and two

21 mandate redetermination claims remaining to be heard.

22 Commission staff expects to present all of the

23 remaining test claims with the exception of the NPDES

24 Permit claims which are pending in court to the

25 Commission by the May hearing. And we also expect to
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1 present all the currently pending parameters and

2 guidelines parameters-and-guidelines amendments and

3 mandate-redetermination claims within this calendar year.

4 On the proposed budget the Governors proposed

5 budget includes essentially no change from current year

6 for the Commissions operations budget.

7 With regard to mandate funding the Governor

8 proposes $36204000 different local agency mandates and

9 $293452000 to fund the cost of K-12 and community

10 college mandates.

11 The administration proposes the following

12 changes from the current fiscal year in the 2014-15

13 budget. For local agencies there is a reduction in the

14 current-year appropriation for the Sexually Violent

15 Predators program in the wake of the recently adopted

16 new test-claim decision that reduced the number of

17 reimbursable activities.

18 The proposed budget also includes suspension

19 of two programs with recently adopted statewide cost

20 estimates and those programs are Local Agency Ethics and

21 Tuberculosis Control.

22 For the K-12 budget it is primarily block

23 grant funding. And the budget also proposes to fund

24 additional mandate programs with recently adopted

25 statewide cost estimates by adding them to the list of
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11 mandated programs subject to block grant funding. And

2 those new programs include Charter Schools IV Public

3 Contracts and Uniform Complaint Procedures.

4 And for the community-college budget the

5 proposed changes include the following Elimination of

6 the Community College Construction mandate funding of

7 the Public Contracts mandate by adding the -- and adding

8 the program to the block grant and then reducing the

9 block grant funding by $512000 as an adjustment.

10 For more detailed information on the budget

11 I do have attached appendices to the Executive Directors

12 report.

13 And then finally tentative agenda items.

14 For all the parties if you check the Executive

15 Directors report to see if your item is coming up in the

16 next couple of hearings if you do have any test claims

17 that youre staffing they should be scheduled for either

18 March or May. So expect those draft staffs analyses to

19 be coming out shortly.

20 And thats all I have unless you have

21 questions.

22

23

24

CHAIR ORTEGA Thank you.

Questions

MEMBER ALEX I just wanted to thank you and

251 staff for dealing with a huge amount of backlog and for
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11 continuing very professional work on all of the test

2 claims.

3 MS. HALSEY Thank you.

4 CHAIR ORTEGA Go ahead.

5 MEMBER RAMIREZ Id like to echo those

6 comments. But also Id like to congratulate staff on

7 their achievements. But I also think that from -- you

8 know I still consider myself relatively a newcomer here

9 but continue to feel that some of our claimants and

10 members of the public even are not quite clear in the

11 concept of what were doing here. And Im concerned

12 about it that the interest and energy that is displayed

13 here seems misplaced and that perhaps some of it should

14 be more directed at getting programs properly funded and

15 authorized so that we sometimes feel like a villain and

16 I dont think its really fair to staff especially.

17 And I dont know what the appropriate way to

18 proceed would be but I actually feel that it would take

19 some sort of discussion with our legislators about the

20 whole process. Because I do sense a frustration Im

21 sure that folks go back home and say They wouldnt

22 listen to us. And I sense their frustration. I feel

23 it too but I know we have to follow the law.

24 It seems that people dont quite catch the

25 subtleties here.
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11 So just a comment for the record.

21 CHAIR ORTEGA Thank you.

3 MEMBER SAYLOR I second both comments of both

4 Commissioner Alex and Commissioner Ramirez.

5 You guys this staff have done an incredible

6 job here. Theres a massive amount of workload and its

7 really good to see it all come through.

8 I continue to wonder on some of the claims

9 that come before us where the issue from a mandates

10 perspective seems pretty clear -- its a fee or its a

11 court ruling or -- its just clear on the face that its

12 not a mandate and yet such investment has gone into the

13 preparation of the claim and the response and the

14 expense involved following that for all parties seems

15 extreme.

16 And it does seem that some clarity of what can

17 be done and what the rules are would help all parties.

18 And some of these issues it seems like we

19 ought to be able to figure out early resolution on the

20 ones where its really just -- its not a question of the

21 substance or the facts -- or of the policy topic or

22 whatever its just it isnt a mandate that can be

23 reimbursed through this process. So cant we just move

24 on to the ones that are really at issue and find a way--25
we cant solve all the problems that Id like to have us
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1 be dealing with frankly. But the ones we can that are

2 relevant to us I wish we could have greater clarity for

3 the claimants as well as for the process.

4 MS. HALSEY Commission staff -- what I didnt

5 report on is Commission staff did participate in the

6 statewide county conference that the State Controller

7 puts on this year. And that was really good where we

8 were able to present our mandates and how our process

9 works and what the Commission can and cannot do and how

10 we go through our legal analyses. And I do think things

11 like that are helpful.

12 I dont think anyone was thrilled with our

13 presentation but they did understand -- well thats not

14 what they wanted to hear. But they did understand it

15 and we did give them handouts and showed them literally

16 how do we do the analysis and how do we determine whether

17 this is a mandate. And I think it would be good to

18 continue to do that with more groups of parties

19 including cities special districts schools.

20 MEMBER SAYLOR I guess -- one last comment on

21 this. I attended the annual conference of the California

22 State Association of Counties. And they have a committee

23 that is a -- I think its called something like

24 Government Operations or General Government or something

25 like that. And there was quite a bit of discussion about
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1 the mandates process at that meeting and that led up to

2 the hearing that happened in December. So theres a

3 growing dismay and concern in Local Government Land

4 around Does this work and What can be done

5 CHAIR ORTEGA Anything else

6 No response

7 CHAIR ORTEGA Okay I think with that we will

8 recess into closed session.

9 The Commission will meet in closed executive

10 session pursuant to Government Code section 11126e to

11 confer with and receive advice from legal counsel for

12 consideration and action as necessary and appropriate

13 upon the pending litigation listed on the published

14 notice and agenda and to confer with and receive advice

15 from legal counsel regarding potential litigation.

16 The Commission will also confer on personnel

17 matters pursuant to Government Code section 11126a1.

18 We will reconvene in open session in

19 approximately 15 minutes.

20 Thank you everyone for vacating the room.

21 The Commission met in closed executive

22 session from 1145 a.m. to 1205 p.m.

23 CHAIR ORTEGA So were going to reconvene the

24 open session. No action was taken in the closed session.

25 And we have two items to take up now.
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1 The first item will be consideration of the

2 Chief Counsels compensation.

3 MEMBER OLSEN So consistent with prior

4 conversations Id like to make a motion that consistent

5 with treatment of state employees generally the chief

6 counsels salary be adjusted for merit by 5 percent as

7 soon as allowed by Cal HR rules.

8 CHAIR ORTEGA Is there a second

9

10

11

12

13

14

MEMBER RAMIREZ Second.

CHAIR ORTEGA All those in favor

A chorus of ayes was heard.

CHAIR ORTEGA Any opposed or abstentions

No response

CHAIR ORTEGA Seeing none that motion is

15 approved.

16 And the second item will be consideration of

17 compensation of the Executive Director.

18 Heather do you want to...

19 MR. HONE Item 21 is the salary adjustment for

20 the Executive Director to the Commission. This exempt

21 position is pursuant to Government Code section 17530.

22 MEMBER OLSEN And Id like to make motion that

23 the Executive Directors salary be adjusted by 5 percent

24 on the anniversary date of her appointment.

25 CHAIR ORTEGA Is there a second
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1

2

3

4

5

6

MEMBER RIVERA Second.

CHAIR ORTEGA Okay all those in favor

A chorus of ayes was heard.

CHAIR ORTEGA Any opposition or abstentions

No response

CHAIR ORTEGA That motion is approved.

7 I think with nothing further before the

8 Commission we will stand adjourned.

9 The meeting concluded at 1206 p.m.

10 --000--

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Daniel P. Feldhaus CSR Inc. 916.682.9482 102



Commission on State Mandates - January 24 2014

REPORTERS CERTIFICATE

I hereby certify

That the foregoing proceedings were duly

reported by me at the time and place herein specified

and

That the proceedings were reported by me a duly

certified shorthand reporter and a disinterested person

and was thereafter transcribed into typewriting by

computer-aided transcription.

In witness whereof I have hereunto set my hand

on the 7th of February 2014.

Daniel P. Feldhaus
California CSR 6949
Registered Diplomate Reporter
Certified Realtime Reporter
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STATE OF CALIFORNIA

COMMISSION ON STATE MANDATES
980 NINTH STREET SUITE 300

SACRAMENTO CA 95814

PHONE 916 323-3562

FAX 916 445-0278

E-mail csminfo@csm.ca.gov

April 14 2011

Mr. Daniele V. Hyde Esq.

Lewis Brisbois Bisgaard Smith LLP

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012

EDMUND G. BROWN JR. Governor

And Affected State Agencies and Interested Parties See Mailing List

Re Notice of Complete Test Claim Filing and Schedule for Comments

Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

Dear Mr. Hyde

On March 30 2011 the Santa Clarita Valley Sanitation District of Los Angeles County filed a

test claim entitled Upper Santa Clara River Chloride Total Maximum Daily Load Requirements

Imposed by the Los Angeles Regional Water Quality Control Board in Resolution R4-2008-0012.

Upon initial review Commission staff found the test claim to be complete. The Commission is

now requesting state agencies and interested parties to comment on the test claim as specified

below. Please note that for technical purposes we have shortened the title of the test claim to

Upper Santa Clara River Chloride Requirements.

State Agency Review of Test Claim

State agencies receiving this letter are requested to analyze the merits of the test claim and to file

written comments on or before Monday May 16 2011. Alternatively if a state agency chooses

not to respond to this request please submit a written statement of non-response to the

Commission. Requests for extensions of time may be filed in accordance with sections 1183.01

c and 1181.1 g of the Commissions regulations.

Claimant Rebuttal

The claimant and interested parties may file rebuttals to state agencies comments under section

1183.02 of the regulations. The rebuttal is due 30 days from the service date of written

comments.

Process for Filing Comments

The Commissionwill promulgate a mailing list of parties interested parties and interested

persons for each test claim and provide the list to those included on the list and to anyone who

requests a copy.

You are advised that comments filed with the Commission are required to be simultaneously

served on the other interested parties on the mailing list and to be accompanied by a proof of

service. Cal. Code Regs. tit. 2 1181.2. However this requirement may also be satisfied by



Mr. Daniel V. Hyde

April 14 2011

Page 2

electronically filing your documents on the Commissions website. Please see the Commissions

website at http//www.csm.ca.gov/dropboxprocedures.shtml for instructions on electronic filing.

Cal. Code Regs. tit. 2 1181.2 The comments will be posted on the Commissions website

and the mailing list will be notified by electronic mail of the posting and the comment period.

This procedure will satisfy all the service requirements under California Code of Regulations

title 2 section 1181.2 subdivision c.

Please contact Heidi Palchik at 916 323-8218 if you have any questions.

Drew Bohan

Executive Director

j\mandates\2010\tc\10-tc-09 upper santa clara river chloride requirements\correspondence\completeltr.doccompleteltr



From Heidi Palchik

Sent Thursday April 14 2011 449 PM

To Allan Burdick Andy Nichols Anita Worlow Annette Chinn Carla Shelton Daniel V. Hyde David

Wellhouse Donna Ferebee Edward Jewik Evelyn Tseng Harmeet Barkschat Hasmik Yaghobyan J.

Bradley Burgess Jay Lal Jeff Carosone Jennifer L. Fordyce Jill Kanemasu Jim Spano Jolene

Tollenaar Juliana F. Gmur Kimberley Nguyen Leonard Kaye Michael Lauffer Socorro Aquino

Stephen R. Maguin Susan Geanacou Wayne Shimabukuro

Subject Commission on State Mandates New Documents to Website - 10-TC-09

Good Afternoon

The Commission on State Mandates has uploaded new documents on the Commissions website for the Upper Santa

Clara River Chloride Requirements program 10-TC-09.

Current Mailing List dated April 14 2011

Mailing List and Proof of Service dated April 14 2011

Notice of Complete Test Claim Filing and Schedule for Comments

New Test Claim File by Santa Clarita Valley Sanitation District of Los Angeles County dated March 302011

You may access these documents at http//www.csm.ca.gov/pendingclaims/uscrcr.shtml.

Section 1181.2 cA of the Commissions regulations states that by providing an electronic mail e-mail address for

the mailing list for a matter a person consents to e-mail service of documents for that matter. Therefore because

you have provided your e-mail address to the Commission for a mailing list you are deemed to have consented to

service by e-mail. However please note that e-filing and service by e-mail is voluntary. If you do not wish to be

served by e-mail please notify the Commission and your e-mail address will be removed from the mailing list and you
will be served by hard copy.

Please contact me if you have questions or are unable to access these documents.

Thank you

Heidi J. Paichik

Program Analyst

Commission on State Mandates

980 9th Street Suite 300

Sacramento CA 95814

916 323-8218

916 445-0278 fax

heidi.palchikcDcsm.ca.gov

CONFIDENTIALITY NOTICE This communication with its contents may contain confidential and/or legally privileged information.

It is solely for the use of the intended recipients. Unauthorized interception review use or disclosure is prohibited and may
violate applicable laws including the Electronic Communications Privacy Act.

If you are not the intended recipient please contact the sender and destroy all copies of the communication.

mA Please consider the environment before printing this e-mail

New Documents to Website 041411.htm4/2/2014 34356 PM



Commission on State Mandates

Original List Date 4/13/2011

Last Updated 4/13/2011

List Print Date 04/14/2011

Claim Number 10-TC-09

Issue Upper Santa Clara River Chloride Requirements

TO ALL PARTIES AND INTERESTED PARTIES

Mailing List

Each commission mailing list is continuously updated as requests are received to include or remove any party or person

on the mailing list. A current mailing list is provided with commission correspondence and a copy of the current mailing

list is available upon request at any time. Except as provided otherwise by commission rule when a party or interested

party files any written material with the commission concerning a claim it shall simultaneously serve a copy of the wriften

material on the parties and interested parties to the claim identified on the mailing list provided by the commission. Cal.

Code Regs. tit. 2 1181.2.

Mr. J. Bradley Burgess Tel 916595-2646

MGT of America
Email Bburgess@mgtamer.com

895 La Sierra Drive

Sacramento CA 95864 Fax

Mr. Andy Nichols Tel 916 455-3939

Nichols Consulting Email andy@nichols-consulting.com
1857 44th Street

Sacramento CA 95819 Fax 916739-8712

Ms. Anita Worlow Tel 916 972-1666

AK Company Email akcompany@um.att.com
3531 Kersey Lane

Sacramento CA 95864 Fax

Ms. Juliana F. Gmur Tel 916 471-5513

MAXIMUS
Email julianagmur@msn.com

2380 Houston Ave

Clovis CA 93611 Fax 916366-4838

Mr. Jeff Carosone Tel 916 445-8913

Department of Finance A-15 Email jeff.carosone@dof.ca.gov
915 L Street 8th Floor

Sacramento CA 95814 Fax

Ms. Jennifer L. Fordyce Tel 916 324-6682

State Water Resources Control Board
Email jfordyce@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Mr. David Wellhouse Tel 916 368-9244

David Wellhouse Associates Inc.
Email dwa-david@surewest.net

9175 Kiefer Blvd Suite 121

Sacramento CA 95826 Fax 916368-5723
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Ms. Jill Kanemasu Tel 916 322-9891

State Controllers Office B-08 Email jkanemasu@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Carla Shelton Tel carla.shelton@dof.ca.gov

Department of Finance
Email carla.shelton@dof.ca.gov

915 L Street 7th Floor

Sacramento CA 95814
Fax

Mr. Daniel V. Hyde Esq. Tel 213 580-5103

Lewis Brisbois Bisgaard Smith LLP
Email hyde@Ibbslaw.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012
Fax 213250-7900

Ms. Evelyn Tseng Tel 949 644-3127

City of Newport Beach
Email etseng@newportbeachca.gov

3300 Newport Blvd.

P. O. Box 1768 Fax 949644-3339

Newport Beach CA 92659-1768

Mr. Jay Lal Tel 916 324-0256

State Controllers Office B-08 Email JLaI@sco.ca.gov
Division of Accounting Reporting

3301 C Street Suite 700 Fax 916323-6527

Sacramento CA 95816

Mr. Wayne Shimabukuro Tel 909 386-8850

County of San Bernardino
Email wayne.shimabukuro@atc.sbcounty.gov

Auditor/Controller-Recorder-Treasurer-Tax Collector

222 West Hospitality Lane 4th Floor Fax 909386-8830

San Bernardino California 92415-0018

Ms. Annette Chinn Tel 916 939-7901

Cost Recovery Systems Inc.
Email achinncrs@aol.com

705-2 East Bidwell Street 294
Folsom CA 95630 Fax 916939-7801

Mr. Edward Jewik Tel 213 974-8564

Los Angeles County Auditor-Controllers Office
Email ejewik@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012 Fax 213 617-8106

Mr. Allan Burdick Tel 916 443-9136

CSAC-SB 90 Service
Email allan burdick@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766

Mr. Stephen R. Maguin Tel 562 699-7411

Santa Clarita Valley Sanitation District of Los Angeles Email smaguin@lacsd.org
1955 Workman Mill Road

Fax
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Whittier CA 90601

Ms. Donna Ferebee Tel 916 445-3274

Department of Finance A-15 Email donna.ferebee@dof.ca.gov
915 L Street 11th Floor

Sacramento CA 95814 Fax 916323-9584

Ms. Socorro Aquino Tel 916 322-7522

State Controllers Office
Email SAquino@sco.ca.gov

Division of Audits

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Jolene Tollenaar Tel 916 443-9136

MGT of America
Email jolene tollenaar@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766

Ms. Susan Geanacou Tel 916 445-3274

Department of Finance A-15 Email susan.geanacou@dof.ca.gov
915 L Street Suite 1280

Sacramento CA 95814 Fax 916 449-5252

Ms. Harmeet Barkschat Tel 916 727-1350

Mandate Resource Services LLC
Email harmeet@calsdre.com

5325 Elkhorn Blvd. 307
Sacramento CA 95842 Fax 916727-1734

Ms. Kimberley Nguyen Tel 916 471-5516

MAXIMUS
Email kimberleynguyen@maximus.com

3130 Kilgore Road Suite 400

Rancho Cordova CA 95670 Fax 916366-4838

Mr. Jim Spano Tel 916 323-5849

State Controllers Office B-08 Email jspano@sco.ca.gov
Division of Audits

3301 C Street Suite 700 Fax 916327-0832

Sacramento CA 95816

Mr. Michael Lauffer Tel 916 341-5183

State Water Resources Control Board
Email mlauffer@waterboards.ca.gov

1001 I Street 22nd Floor

Sacramento CA 95814-2828 Fax 916641-5199

Ms. Hasmik Yaghobyan Tel 213 893-0792

County of Los Angeles Email hyaghobyan@auditor.lacounty.gov
Auditor-Controllers Office

500 W. Temple Street Room 603 Fax 213 617-8106

Los Angeles CA 90012

Mr. Leonard Kaye Tel 213 974-9791

Los Angeles County Auditor-Controllers Office
Email Ikaye@auditor.lacounty.gov

500 W. Temple Street Room 603
Fax 213 617-8106
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STATE OF CALIFORNIA EDMUND G. BROWN JR. Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET SUITE 300

SACRAMENTO CA 95814

PHONE 916 323-3562

FAX 916 445-0278

E-mail csminfo@csm.ca.gov

DECLARATION OF SERVICE BY EMAIL

I the undersigned declare as follows

I am a resident of the County of Solano and I am over the age of 18 years and not a party to the

within action. My place of employment is 980 Ninth Street Suite 300 Sacramento

California 95814.

On April 14 2011 I served the

Notice of Complete Test Claim Filing and Schedule for Comments

Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

by malcing it available on the Commissions website and providing notice of how to locate it to

the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct and that this declaration was executed on April 14 2011 at Sacramento

California.



From Heidi Palchik

Sent Wednesday May 04 2011 329 PM

To Allan Burdick Andy Nichols Anita Worlow Annette Chinn Carla Shelton Daniel V. Hyde David

Wellhouse Donna Ferebee Edward Jewik Evelyn Tseng Harmeet Barkschat Hasmik Yaghobyan J.

Bradley Burgess Jay Lal Jeff Carosone Jennifer L. Fordyce Jill Kanemasu Jim Spano Jolene

Tollenaar Juliana F. Gmur Kimberley Nguyen Leonard Kaye Michael Lauffer Socorro Aquino

Stephen R. Maguin Susan Geanacou Wayne Shimabukuro

Subject Commission on State Mandates - New Documents to Website 10-TC-09

Good Afternoon

The Commission on State Mandates will upload new documents on the Commissions website for the Upper Santa

Clara River Chloride Requirements program 10-TC-09.

Current Mailing List dated May 4 2011

Mailing List and Proof of Service dated May 4 2011

Notice of Approval of Request for Extension of Time dated May 4 2011

California Regional Water Quality Control Board Request for Extension of Time dated May 2 2011

Once uploaded you may access these documents at http//www.csm.ca.gov/pendingclaims/uscrcr.shtml.

Section 1181.2 cA of the Commissions regulations states that by providing an electronic mail e-mail address for

the mailing list for a matter a person consents to e-mail service of documents for that matter. Therefore because

you have provided your e-mail address to the Commission for a mailing list you are deemed to have consented to

service by e-mail. However please note that e-filing and service by e-mail is voluntary. If you do not wish to be

served by e-mail please notify the Commission and your e-mail address will be removed from the mailing list and you
will be served by hard copy.

Please contact me if you have questions or are unable to access these documents.

Thank you

Heidi J. Paichik

Program Analyst

Commission on State Mandates

980 9th Street Suite 300

Sacramento CA 95814

916 323-8218

916 445-0278 fax

heidi.palchikcDcsm.ca.gov

CONFIDENTIALITY NOTICE This communication with its contents may contain confidential and/or legally privileged information.

It is solely for the use of the intended recipients. Unauthorized interception review use or disclosure is prohibited and may
violate applicable laws including the Electronic Communications Privacy Act.

If you are not the intended recipient please contact the sender and destroy all copies of the communication.

mA Please consider the environment before printing this e-mail

New Documents to Website 050411.htm4/2/2014 34356 PM



Commission on State Mandates

Original List Date 4/13/2011

Last Updated 4/13/2011

List Print Date 05/04/2011

Claim Number 10-TC-09

Issue Upper Santa Clara River Chloride Requirements

TO ALL PARTIES AND INTERESTED PARTIES

Mailing List

Each commission mailing list is continuously updated as requests are received to include or remove any party or person

on the mailing list. A current mailing list is provided with commission correspondence and a copy of the current mailing

list is available upon request at any time. Except as provided otherwise by commission rule when a party or interested

party files any written material with the commission concerning a claim it shall simultaneously serve a copy of the wriften

material on the parties and interested parties to the claim identified on the mailing list provided by the commission. Cal.

Code Regs. tit. 2 1181.2.

Mr. J. Bradley Burgess Tel 916595-2646

MGT of America
Email Bburgess@mgtamer.com

895 La Sierra Drive

Sacramento CA 95864 Fax

Mr. Andy Nichols Tel 916 455-3939

Nichols Consulting Email andy@nichols-consulting.com
1857 44th Street

Sacramento CA 95819 Fax 916739-8712

Ms. Anita Worlow Tel 916 972-1666

AK Company Email akcompany@um.att.com
3531 Kersey Lane

Sacramento CA 95864 Fax

Ms. Juliana F. Gmur Tel 916 471-5513

MAXIMUS
Email julianagmur@msn.com

2380 Houston Ave

Clovis CA 93611 Fax 916366-4838

Mr. Jeff Carosone Tel 916 445-8913

Department of Finance A-15 Email jeff.carosone@dof.ca.gov
915 L Street 8th Floor

Sacramento CA 95814 Fax

Ms. Jennifer L. Fordyce Tel 916 324-6682

State Water Resources Control Board
Email jfordyce@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Mr. David Wellhouse Tel 916 368-9244

David Wellhouse Associates Inc.
Email dwa-david@surewest.net

9175 Kiefer Blvd Suite 121

Sacramento CA 95826 Fax 916368-5723
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Ms. Jill Kanemasu Tel 916 322-9891

State Controllers Office B-08 Email jkanemasu@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Carla Shelton Tel carla.shelton@dof.ca.gov

Department of Finance
Email carla.shelton@dof.ca.gov

915 L Street 7th Floor

Sacramento CA 95814
Fax

Mr. Daniel V. Hyde Esq. Tel 213 580-5103

Lewis Brisbois Bisgaard Smith LLP
Email hyde@Ibbslaw.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012
Fax 213250-7900

Ms. Evelyn Tseng Tel 949 644-3127

City of Newport Beach
Email etseng@newportbeachca.gov

3300 Newport Blvd.

P. O. Box 1768 Fax 949644-3339

Newport Beach CA 92659-1768

Mr. Jay Lal Tel 916 324-0256

State Controllers Office B-08 Email JLaI@sco.ca.gov
Division of Accounting Reporting

3301 C Street Suite 700 Fax 916323-6527

Sacramento CA 95816

Mr. Wayne Shimabukuro Tel 909 386-8850

County of San Bernardino
Email wayne.shimabukuro@atc.sbcounty.gov

Auditor/Controller-Recorder-Treasurer-Tax Collector

222 West Hospitality Lane 4th Floor Fax 909386-8830

San Bernardino California 92415-0018

Ms. Annette Chinn Tel 916 939-7901

Cost Recovery Systems Inc.
Email achinncrs@aol.com

705-2 East Bidwell Street 294
Folsom CA 95630 Fax 916939-7801

Mr. Edward Jewik Tel 213 974-8564

Los Angeles County Auditor-Controllers Office
Email ejewik@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012 Fax 213 617-8106

Mr. Allan Burdick Tel 916 443-9136

CSAC-SB 90 Service
Email allan burdick@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766

Mr. Stephen R. Maguin Tel 562 699-7411

Santa Clarita Valley Sanitation District of Los Angeles Email smaguin@lacsd.org
1955 Workman Mill Road

Fax

Page 2



Whittier CA 90601

Ms. Donna Ferebee Tel 916 445-3274

Department of Finance A-15 Email donna.ferebee@dof.ca.gov
915 L Street 11th Floor

Sacramento CA 95814 Fax 916323-9584

Ms. Socorro Aquino Tel 916 322-7522

State Controllers Office
Email SAquino@sco.ca.gov

Division of Audits

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Jolene Tollenaar Tel 916 443-9136

MGT of America
Email jolene tollenaar@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766

Ms. Susan Geanacou Tel 916 445-3274

Department of Finance A-15 Email susan.geanacou@dof.ca.gov
915 L Street Suite 1280

Sacramento CA 95814 Fax 916 449-5252

Ms. Harmeet Barkschat Tel 916 727-1350

Mandate Resource Services LLC
Email harmeet@calsdre.com

5325 Elkhorn Blvd. 307
Sacramento CA 95842 Fax 916727-1734

Ms. Kimberley Nguyen Tel 916 471-5516

MAXIMUS
Email kimberleynguyen@maximus.com

3130 Kilgore Road Suite 400

Rancho Cordova CA 95670 Fax 916366-4838

Mr. Jim Spano Tel 916 323-5849

State Controllers Office B-08 Email jspano@sco.ca.gov
Division of Audits

3301 C Street Suite 700 Fax 916327-0832

Sacramento CA 95816

Mr. Michael Lauffer Tel 916 341-5183

State Water Resources Control Board
Email mlauffer@waterboards.ca.gov

1001 I Street 22nd Floor

Sacramento CA 95814-2828 Fax 916641-5199

Ms. Hasmik Yaghobyan Tel 213 893-0792

County of Los Angeles Email hyaghobyan@auditor.lacounty.gov
Auditor-Controllers Office

500 W. Temple Street Room 603 Fax 213 617-8106

Los Angeles CA 90012

Mr. Leonard Kaye Tel 213 974-9791

Los Angeles County Auditor-Controllers Office
Email Ikaye@auditor.lacounty.gov

500 W. Temple Street Room 603
Fax 213 617-8106
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STATE OF CALIFORNIA

COMMISSION ON STATE MANDATES
980 NINTH STREET SUITE 300

SACRAMENTO CA 95814

PHONE 916 323-3562

FAX 916 445-0278

E-mail csminfo@csm.ca.gov

DECLARATION OF SERVICE BY EMAIL

I the undersigned declare as follows

EDMUND G. BROWN JR. Governor

I am a resident of the County of Solano and I am over the age of 18 years and not a party to the

within action. My place of employment is 980 Ninth Street Suite 300 Sacramento

California 95814.

On May 4 2011 I served the

Request for Extension of Time

Upper Santa Clara River Cliloride Requirements10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

by making it available on the Commissions website and providing notice of how to locate it to

the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct and that this declaration was executed on May 4 2011 at Sacramento

California.

p_ f
.

Heidi Palchik

\1.



From Heidi Palchik

Sent Friday June 24 2011 1214 PM

To Allan Burdick Andy Nichols Anita Worlow Annette Chinn Carla Shelton Daniel V. Hyde David

Wellhouse Donna Ferebee Edward Jewik Evelyn Tseng Harmeet Barkschat Hasmik Yaghobyan J.

Bradley Burgess Jay Lal Jeff Carosone Jennifer L. Fordyce Jill Kanemasu Jim Spano Jolene

Tollenaar Juliana F. Gmur Kimberley Nguyen Leonard Kaye Michael Lauffer Socorro Aquino

Stephen R. Maguin Susan Geanacou Wayne Shimabukuro

Subject Commission on State Mandates - New Documents to Website 10-TC-09

Good Afternoon

The Commission on State Mandates had uploaded new documents on the Commissions website for the Upper Santa

Clara River Chloride Requirements program 10-TC-09.

Current Mailing List dated June 24 2011

Mailing List and Proof of Service dated June 24 2011

Notice of Approval of Request for Extension of Time dated June 24 2011

California Regional Water Quality Control Board Request for Extension of Time dated June 23 2011

You may access these documents at http//www.csm.ca.gov/pendingclaims/uscrcr.shtml.

Section 1181.2 cA of the Commissions regulations states that by providing an electronic mail e-mail address for

the mailing list for a matter a person consents to e-mail service of documents for that matter. Therefore because

you have provided your e-mail address to the Commission for a mailing list you are deemed to have consented to

service by e-mail. However please note that e-filing and service by e-mail is voluntary. If you do not wish to be

served by e-mail please notify the Commission and your e-mail address will be removed from the mailing list and you
will be served by hard copy.

Please contact me if you have questions or are unable to access these documents.

Thank you

Heidi J. Paichik

Program Analyst

Commission on State Mandates

980 9th Street Suite 300

Sacramento CA 95814

916 323-8218

916 445-0278 fax

heidi.palchikn csm.ca.gov

CONFIDENTIALITY NOTICE This communication with its contents may contain confidential and/or legally privileged information.

It is solely for the use of the intended recipients. Unauthorized interception review use or disclosure is prohibited and may
violate applicable laws including the Electronic Communications Privacy Act.

If you are not the intended recipient please contact the sender and destroy all copies of the communication.

mA Please consider the environment before printing this e-mail

New Documents to Website 062411 htm4/2/2014 34354 PIVl



Commission on State Mandates

Original List Date 4/13/2011

Last Updated 4/13/2011

List Print Date 06/24/2011

Claim Number 10-TC-09

Issue Upper Santa Clara River Chloride Requirements

TO ALL PARTIES AND INTERESTED PARTIES

Mailing List

Each commission mailing list is continuously updated as requests are received to include or remove any party or person

on the mailing list. A current mailing list is provided with commission correspondence and a copy of the current mailing

list is available upon request at any time. Except as provided otherwise by commission rule when a party or interested

party files any written material with the commission concerning a claim it shall simultaneously serve a copy of the wriften

material on the parties and interested parties to the claim identified on the mailing list provided by the commission. Cal.

Code Regs. tit. 2 1181.2.

Mr. J. Bradley Burgess Tel 916595-2646

MGT of America
Email Bburgess@mgtamer.com

895 La Sierra Drive

Sacramento CA 95864 Fax

Mr. Andy Nichols Tel 916 455-3939

Nichols Consulting Email andy@nichols-consulting.com
1857 44th Street

Sacramento CA 95819 Fax 916739-8712

Ms. Anita Worlow Tel 916 972-1666

AK Company Email akcompany@um.att.com
3531 Kersey Lane

Sacramento CA 95864 Fax

Ms. Juliana F. Gmur Tel 916 471-5513

MAXIMUS
Email julianagmur@msn.com

2380 Houston Ave

Clovis CA 93611 Fax 916366-4838

Mr. Jeff Carosone Tel 916 445-8913

Department of Finance A-15 Email jeff.carosone@dof.ca.gov
915 L Street 8th Floor

Sacramento CA 95814 Fax

Ms. Jennifer L. Fordyce Tel 916 324-6682

State Water Resources Control Board
Email jfordyce@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Mr. David Wellhouse Tel 916 368-9244

David Wellhouse Associates Inc.
Email dwa-david@surewest.net

9175 Kiefer Blvd Suite 121

Sacramento CA 95826 Fax 916368-5723
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Ms. Jill Kanemasu Tel 916 322-9891

State Controllers Office B-08 Email jkanemasu@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Carla Shelton Tel 916 445-8913

Department of Finance
Email carla.shelton@doj.ca.gov

915 L Street 7th Floor

Sacramento CA 95814
Fax

Mr. Daniel V. Hyde Esq. Tel 213 580-5103

Lewis Brisbois Bisgaard Smith LLP
Email hyde@Ibbslaw.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012
Fax 213250-7900

Ms. Evelyn Tseng Tel 949 644-3127

City of Newport Beach
Email etseng@newportbeachca.gov

3300 Newport Blvd.

P. O. Box 1768 Fax 949644-3339

Newport Beach CA 92659-1768

Mr. Jay Lal Tel 916 324-0256

State Controllers Office B-08 Email JLaI@sco.ca.gov
Division of Accounting Reporting

3301 C Street Suite 700 Fax 916323-6527

Sacramento CA 95816

Mr. Wayne Shimabukuro Tel 909 386-8850

County of San Bernardino
Email wayne.shimabukuro@atc.sbcounty.gov

Auditor/Controller-Recorder-Treasurer-Tax Collector

222 West Hospitality Lane 4th Floor Fax 909386-8830

San Bernardino California 92415-0018

Ms. Annette Chinn Tel 916 939-7901

Cost Recovery Systems Inc.
Email achinncrs@aol.com

705-2 East Bidwell Street 294
Folsom CA 95630 Fax 916939-7801

Mr. Edward Jewik Tel 213 974-8564

Los Angeles County Auditor-Controllers Office
Email ejewik@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012 Fax 213 617-8106

Mr. Allan Burdick Tel 916 443-9236

CSAC-SB 90 Service
Email allan burdick@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766

Mr. Stephen R. Maguin Tel 562 699-7411

Santa Clarita Valley Sanitation District of Los Angeles Email smaguin@lacsd.org
1955 Workman Mill Road

Fax
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Whittier CA 90601

Ms. Donna Ferebee Tel 916 445-3274

Department of Finance A-15 Email donna.ferebee@dof.ca.gov
915 L Street 11th Floor

Sacramento CA 95814 Fax 916323-9584

Ms. Socorro Aquino Tel 916 322-7522

State Controllers Office
Email SAquino@sco.ca.gov

Division of Audits

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Jolene Tollenaar Tel 916 443-9136

MGT of America
Email jolene tollenaar@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766

Ms. Susan Geanacou Tel 916 445-3274

Department of Finance A-15 Email susan.geanacou@dof.ca.gov
915 L Street Suite 1280

Sacramento CA 95814 Fax 916 449-5252

Ms. Harmeet Barkschat Tel 916 727-1350

Mandate Resource Services LLC
Email harmeet@calsdre.com

5325 Elkhorn Blvd. 307
Sacramento CA 95842 Fax 916727-1734

Ms. Kimberley Nguyen Tel 916 471-5516

MAXIMUS
Email kimberleynguyen@maximus.com

3130 Kilgore Road Suite 400

Rancho Cordova CA 95670 Fax 916366-4838

Mr. Jim Spano Tel 916 323-5849

State Controllers Office B-08 Email jspano@sco.ca.gov
Division of Audits

3301 C Street Suite 700 Fax 916327-0832

Sacramento CA 95816

Mr. Michael Lauffer Tel 916 341-5183

State Water Resources Control Board
Email mlauffer@waterboards.ca.gov

1001 I Street 22nd Floor

Sacramento CA 95814-2828 Fax 916641-5199

Ms. Hasmik Yaghobyan Tel 213 893-0792

County of Los Angeles Email hyaghobyan@auditor.lacounty.gov
Auditor-Controllers Office

500 W. Temple Street Room 603 Fax 213 617-8106

Los Angeles CA 90012

Mr. Leonard Kaye Tel 213 974-9791

Los Angeles County Auditor-Controllers Office
Email Ikaye@auditor.lacounty.gov

500 W. Temple Street Room 603
Fax 213 617-8106
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Los Angeles CA 90012
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STATE OF CALIFORNIA EDMUND G. BROWN JR. Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET SUITE 300

SACRAMENTO CA 95814

PHONE 916 323-3562

FAX 916 445-0278

E-mail csminfo@csm.ca.gov

DECLARATION OF SERVICE BY EMAIL

I the undersigned declare as follows

I am a resident of the County of Solano and I am over the age of 18 years and not a party to the

within action. My place of employment is 980 Ninth Street Suite 300 Sacramento

California 95814.

On June 24 2011 I served the

Request for Extension of Time

Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

by making it available on the Commissions website and providing notice of how to locate it to

the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct and that this declaration was executed on June 24 2011 at Sacramento

California.



From Heidi Palchik

Sent Monday August 01 2011 310 PM

To Allan Burdick Andy Nichols Anita Worlow Annette Chinn Carla Shelton Christien Brunette

Daniel V. Hyde David Wellhouse Donna Ferebee Edward Jewik Evelyn Tseng Harmeet Barkschat

Hasmik Yaghobyan J. Bradley Burgess Jay Lal Jeff Carosone Jennifer L. Fordyce Jill Kanemasu Jim

Spano Jolene Tollenaar Juliana F. Gmur Kimberly Huangfu Leonard Kaye Mark Rewolinski Michael

Lauffer Sarah Olinger Socorro Aquino Stephen R. Maguin Susan Geanacou Wayne Shimabukuro

Subject Commission on State Mandates - New Documents to Website 10-TC-09

The Commission on State Mandates will upload new documents on the Commissions website for the Upper Santa

Clara River Chloride Requirements program 10-TC-09. For your convenience these documents are linked below

Current Mailing List dated August 1 2011

Mailing List and Proof of Service dated August 1 2011

Department of Finance Comments dated August 1. 2011

Los Angeles Regional Water Quality Control Board LARWQCB Comments dated July 29 2011

Once uploaded you will be able to access this matter at http//www.csm.ca.gov/pendingclaims/uscrcr.shtml.

Section 1181.2 cA of the Commissions regulations states that by providing an electronic mail e-mail address for

the mailing list for a matter a person consents to e-mail service of documents for that matter. Therefore because

you have provided your e-mail address to the Commission for a mailing list you are deemed to have consented to

service by e-mail. However please note that e-filing and service by e-mail is voluntary. If you do not wish to be

served by e-mail please notify the Commission and your e-mail address will be removed from the mailing list and you
will be served by hard copy.

Please contact me if you have questions or are unable to access these documents.

Thank you

Heidi J. Paichik

Program Analyst

Commission on State Mandates

980 9th Street Suite 300

Sacramento CA 95814

916 323-8218

916 445-0278 fax

heidi.palchikcDcsm.ca.gov

CONFIDENTIALITY NOTICE This communication with its contents may contain confidential and/or legally privileged information.

It is solely for the use of the intended recipients. Unauthorized interception review use or disclosure is prohibited and may
violate applicable laws including the Electronic Communications Privacy Act.

If you are not the intended recipient please contact the sender and destroy all copies of the communication.

mA Please consider the environment before printing this e-mail

New Documents to Website 080111.htm4/2/2014 34354 PM



Commission on State Mandates

Original List Date 4/13/2011

Last Updated 8/1/2011

List Print Date 08/01/2011

Claim Number 10-TC-09

Issue Upper Santa Clara River Chloride Requirements

TO ALL PARTIES AND INTERESTED PARTIES

Mailing List

Each commission mailing list is continuously updated as requests are received to include or remove any party or person

on the mailing list. A current mailing list is provided with commission correspondence and a copy of the current mailing

list is available upon request at any time. Except as provided otherwise by commission rule when a party or interested

party files any written material with the commission concerning a claim it shall simultaneously serve a copy of the wriften

material on the parties and interested parties to the claim identified on the mailing list provided by the commission. Cal.

Code Regs. tit. 2 1181.2.

Mr. J. Bradley Burgess Tel 916595-2646

MGT of America
Email Bburgess@mgtamer.com

895 La Sierra Drive

Sacramento CA 95864 Fax

Mr. Andy Nichols Tel 916 455-3939

Nichols Consulting Email andy@nichols-consulting.com
1857 44th Street

Sacramento CA 95819 Fax 916739-8712

Ms. Anita Worlow Tel 916 972-1666

AK Company Email akcompany@um.att.com
3531 Kersey Lane

Sacramento CA 95864 Fax

Ms. Juliana F. Gmur Tel 916 471-5513

MAXIMUS
Email julianagmur@msn.com

2380 Houston Ave

Clovis CA 93611 Fax 916366-4838

Mr. Jeff Carosone Tel 916 445-8913

Department of Finance A-15 Email jeff.carosone@dof.ca.gov
915 L Street 8th Floor

Sacramento CA 95814 Fax

Ms. Jennifer L. Fordyce Tel 916 324-6682

State Water Resources Control Board
Email jfordyce@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Mr. David Wellhouse Tel 916 368-9244

David Wellhouse Associates Inc.
Email dwa-david@surewest.net

9175 Kiefer Blvd Suite 121

Sacramento CA 95826 Fax 916368-5723
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Ms. Jill Kanemasu Tel 916 322-9891

State Controllers Office B-08 Email jkanemasu@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Carla Shelton Tel 916 445-8913

Department of Finance
Email carla.shelton@doj.ca.gov

915 L Street 7th Floor

Sacramento CA 95814
Fax

Mr. Daniel V. Hyde Esq. Tel 213 580-5103

Lewis Brisbois Bisgaard Smith LLP
Email hyde@Ibbslaw.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012
Fax 213250-7900

Ms. Evelyn Tseng Tel 949 644-3127

City of Newport Beach
Email etseng@newportbeachca.gov

3300 Newport Blvd.

P. O. Box 1768 Fax 949644-3339

Newport Beach CA 92659-1768

Ms. Sarah Olinger Tel 916 322-4142

State Water Resources Control Board
Email solinger@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Mr. Jay Lal Tel 916 324-0256

State Controllers Office B-08 Email JLaI@sco.ca.gov
Division of Accounting Reporting

3301 C Street Suite 700 Fax 916323-6527

Sacramento CA 95816

Mr. Wayne Shimabukuro Tel 909 386-8850

County of San Bernardino
Email wayne.shimabukuro@atc.sbcounty.gov

Auditor/Controller-Recorder-Treasurer-Tax Collector

222 West Hospitality Lane 4th Floor Fax 909386-8830

San Bernardino California 92415-0018

Ms. Annette Chinn Tel 916 939-7901

Cost Recovery Systems Inc.
Email achinncrs@aol.com

705-2 East Bidwell Street 294
Folsom CA 95630 Fax 916939-7801

Mr. Edward Jewik Tel 213 974-8564

Los Angeles County Auditor-Controllers Office
Email ejewik@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012 Fax 213 617-8106
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Mr. Allan Burdick Tel 916 443-9236

CSAC-SB 90 Service
Email allan burdick@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766

Ms. Kimberly Huangfu Tel 213 580-3907

Lewis Brisbois Bisgaard Smith LLP
Email huangfu@Ibbslaw.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012 Fax 213250-7900

Mr. Stephen R. Maguin Tel 562 699-7411

Santa Clarita Valley Sanitation District of Los Angeles Email smaguin@lacsd.org
1955 Workman Mill Road

Whittier CA 90601 Fax

Ms. Donna Ferebee Tel 916 445-3274

Department of Finance A-15 Email donna.ferebee@dof.ca.gov
915 L Street 11th Floor

Sacramento CA 95814 Fax 916323-9584

Ms. Socorro Aquino Tel 916 322-7522

State Controllers Office
Email SAquino@sco.ca.gov

Division of Audits

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Jolene Tollenaar Tel 916 443-9136

MGT of America
Email jolene tollenaar@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766

Ms. Susan Geanacou Tel 916 445-3274

Department of Finance A-15 Email susan.geanacou@dof.ca.gov
915 L Street Suite 1280

Sacramento CA 95814 Fax 916 449-5252

Ms. Harmeet Barkschat Tel 916 727-1350

Mandate Resource Services LLC
Email harmeet@calsdre.com

5325 Elkhorn Blvd. 307
Sacramento CA 95842 Fax 916727-1734

Mr. Mark Rewolinski Tel 916 471-5516

MAXIMUS
Email markrewolinski@maximus.com

3130 Kilgore Road Suite 400

Rancho Cordova CA 95670 Fax 916366-4838

Mr. Jim Spano Tel 916 323-5849

State Controllers Office B-08 Email jspano@sco.ca.gov
Division of Audits

3301 C Street Suite 700 Fax 916327-0832

Sacramento CA 95816
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Mr. Michael Lauffer Tel 916 341-5183

State Water Resources Control Board
Email mlauffer@waterboards.ca.gov

1001 I Street 22nd Floor

Sacramento CA 95814-2828 Fax 916641-5199

Ms. Hasmik Yaghobyan Tel 213 893-0792

County of Los Angeles Email hyaghobyan@auditor.lacounty.gov
Auditor-Controllers Office

500 W. Temple Street Room 603 Fax 213 617-8106

Los Angeles CA 90012

Mr. Leonard Kaye Tel 213 974-9791

Los Angeles County Auditor-Controllers Office
Email Ikaye@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012
Fax 213 617-8106
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STATE OF CALIFORNIA EDMUND G. BROWN JR. Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET SUITE 300

SACRAMENTO CA 95814

PHONE 916 323-3562

FAX 916 445-0278

E-mail csminfo@csm.ca.gov

DECLARATION OF SERVICE BY EMAIL

I the undersigned declare as follows

I am a resident of the County of Solano and I am over the age of 18 years and not a party to the

within action. My place of employment is 980 Ninth Street Suite 300 Sacramento

California 95814.

LARWQCB and DOF Comments

Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

by malcing it available on the Commissions website and providing notice of how to locate it to

the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct and that this declaration was e ed on August 1 2011 at Sacramento

California.

o
Heidi Jl Palchik

On August 1 2011 I served the



From Heidi Palchik

Sent Monday August 22 2011 1243 PM

To Allan Burdick Andy Nichols Anita Worlow Annette Chinn Carla Shelton Christien Brunette

Daniel V. Hyde David Wellhouse Donna Ferebee Edward Jewik Evelyn Tseng Harmeet Barkschat

Hasmik Yaghobyan J. Bradley Burgess Jay Lal Jeff Carosone Jennifer L. Fordyce Jill Kanemasu Jim

Spano Jolene Tollenaar Juliana F. Gmur Kimberly Huangfu Leonard Kaye Mark Rewolinski Michael

Lauffer Miranda Jacksion Sarah Olinger Socorro Aquino Stephen R. Maguin Susan Geanacou

Wayne Shimabukuro

Subject New Documents to Website 10-TC-09

Good Afternoon

The Commission on State Mandates has uploaded new documents on the Commissions website for the Upper Santa

Clara River Chloride Requirements program 10-TC-09.

Current Mailing List dated August 22 2011

Mailing List and Proof of Service dated August 22 2011

Notice of Approval of Request for Extension of Time dated August 22 2011

Claimant Request for Extension of Time dated August 19 2011

You may access these documents at http//www.csm.ca.gov/pendingclaims/uscrcr.shtml.

Section 1181.2 cA of the Commissions regulations states that by providing an electronic mail e-mail address for

the mailing list for a matter a person consents to e-mail service of documents for that matter. Therefore because

you have provided your e-mail address to the Commission for a mailing list you are deemed to have consented to

service by e-mail. However please note that e-filing and service by e-mail is voluntary. If you do not wish to be

served by e-mail please notify the Commission and your e-mail address will be removed from the mailing list and you
will be served by hard copy.

Please contact me if you have questions or are unable to access these documents.

Thank you

Heidi J. Paichik

Program Analyst

Commission on State Mandates

980 9th Street Suite 300

Sacramento CA 95814

916 323-8218

916 445-0278 fax

heidi.palchikcDcsm.ca.gov

CONFIDENTIALITY NOTICE This communication with its contents may contain confidential and/or legally privileged information.

It is solely for the use of the intended recipients. Unauthorized interception review use or disclosure is prohibited and may
violate applicable laws including the Electronic Communications Privacy Act.

If you are not the intended recipient please contact the sender and destroy all copies of the communication.

mA Please consider the environment before printing this e-mail

New Documents to Website 082211.htm4/2/2014 34355 PM



Commission on State Mandates

Original List Date 4/13/2011

Last Updated 8/22/2011

List Print Date 08/22/2011

Claim Number 10-TC-09

Issue Upper Santa Clara River Chloride Requirements

TO ALL PARTIES AND INTERESTED PARTIES

Mailing List

Each commission mailing list is continuously updated as requests are received to include or remove any party or person

on the mailing list. A current mailing list is provided with commission correspondence and a copy of the current mailing

list is available upon request at any time. Except as provided otherwise by commission rule when a party or interested

party files any written material with the commission concerning a claim it shall simultaneously serve a copy of the wriften

material on the parties and interested parties to the claim identified on the mailing list provided by the commission. Cal.

Code Regs. tit. 2 1181.2.

Mr. J. Bradley Burgess Tel 916595-2646

MGT of America
Email Bburgess@mgtamer.com

895 La Sierra Drive

Sacramento CA 95864 Fax

Mr. Andy Nichols Tel 916 455-3939

Nichols Consulting Email andy@nichols-consulting.com
1857 44th Street

Sacramento CA 95819 Fax 916739-8712

Ms. Anita Worlow Tel 916 972-1666

AK Company Email akcompany@um.att.com
3531 Kersey Lane

Sacramento CA 95864 Fax

Ms. Juliana F. Gmur Tel 916 471-5513

MAXIMUS
Email julianagmur@msn.com

2380 Houston Ave

Clovis CA 93611 Fax 916366-4838

Mr. Jeff Carosone Tel 916 445-8913

Department of Finance A-15 Email jeff.carosone@dof.ca.gov
915 L Street 8th Floor

Sacramento CA 95814 Fax

Ms. Jennifer L. Fordyce Tel 916 324-6682

State Water Resources Control Board
Email jfordyce@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Mr. David Wellhouse Tel 916 368-9244

David Wellhouse Associates Inc.
Email dwa-david@surewest.net

9175 Kiefer Blvd Suite 121

Sacramento CA 95826 Fax 916368-5723
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Ms. Jill Kanemasu Tel 916 322-9891

State Controllers Office B-08 Email jkanemasu@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Carla Shelton Tel 916 445-8913

Department of Finance
Email carla.shelton@dof.ca.gov

915 L Street 8th Floor

Sacramento CA 95814
Fax

Mr. Daniel V. Hyde Esq. Tel 213 580-5103

Lewis Brisbois Bisgaard Smith LLP
Email hyde@Ibbslaw.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012
Fax 213250-7900

Ms. Evelyn Tseng Tel 949 644-3127

City of Newport Beach
Email etseng@newportbeachca.gov

3300 Newport Blvd.

P. O. Box 1768 Fax 949644-3339

Newport Beach CA 92659-1768

Ms. Sarah Olinger Tel 916 322-4142

State Water Resources Control Board
Email solinger@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Mr. Jay Lal Tel 916 324-0256

State Controllers Office B-08 Email JLaI@sco.ca.gov
Division of Accounting Reporting

3301 C Street Suite 700 Fax 916323-6527

Sacramento CA 95816

Mr. Wayne Shimabukuro Tel 909 386-8850

County of San Bernardino
Email wayne.shimabukuro@atc.sbcounty.gov

Auditor/Controller-Recorder-Treasurer-Tax Collector

222 West Hospitality Lane 4th Floor Fax 909386-8830

San Bernardino California 92415-0018

Ms. Annette Chinn Tel 916 939-7901

Cost Recovery Systems Inc.
Email achinncrs@aol.com

705-2 East Bidwell Street 294
Folsom CA 95630 Fax 916939-7801

Ms. Miranda Jackson Tel 916 445-8913

Department of Finance
Email Miranda.Jackson@dof.ca.gov

915 L Street 8th Floor

Sacramento CA 95814 Fax
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Mr. Edward Jewik Tel 213 974-8564

Los Angeles County Auditor-Controllers Office
Email ejewik@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012 Fax 213 617-8106

Mr. Allan Burdick Tel 916 443-9236

CSAC-SB 90 Service
Email allan burdick@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766

Ms. Kimberly Huangfu Tel 213 580-3907

Lewis Brisbois Bisgaard Smith LLP
Email huangfu@Ibbslaw.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012 Fax 213250-7900

Mr. Stephen R. Maguin Tel 562 699-7411

Santa Clarita Valley Sanitation District of Los Angeles Email smaguin@lacsd.org
1955 Workman Mill Road

Whittier CA 90601 Fax

Ms. Donna Ferebee Tel 916 445-3274

Department of Finance A-15 Email donna.ferebee@dof.ca.gov
915 L Street 11th Floor

Sacramento CA 95814 Fax 916323-9584

Ms. Socorro Aquino Tel 916 322-7522

State Controllers Office
Email SAquino@sco.ca.gov

Division of Audits

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Jolene Tollenaar Tel 916 443-9136

MGT of America
Email jolene tollenaar@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766

Ms. Susan Geanacou Tel 916 445-3274

Department of Finance A-15 Email susan.geanacou@dof.ca.gov
915 L Street Suite 1280

Sacramento CA 95814 Fax 916 449-5252

Ms. Harmeet Barkschat Tel 916 727-1350

Mandate Resource Services LLC
Email harmeet@calsdre.com

5325 Elkhorn Blvd. 307
Sacramento CA 95842 Fax 916727-1734

Mr. Mark Rewolinski Tel 916 471-5516

MAXIMUS
Email markrewolinski@maximus.com

3130 Kilgore Road Suite 400

Rancho Cordova CA 95670 Fax 916366-4838
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Mr. Jim Spano Tel 916 323-5849

State Controllers Office B-08 Email jspano@sco.ca.gov
Division of Audits

3301 C Street Suite 700 Fax 916327-0832

Sacramento CA 95816

Mr. Michael Lauffer Tel 916 341-5183

State Water Resources Control Board
Email mlauffer@waterboards.ca.gov

1001 I Street 22nd Floor

Sacramento CA 95814-2828
Fax 916641-5199

Ms. Hasmik Yaghobyan Tel 213 893-0792

County of Los Angeles Email hyaghobyan@auditor.lacounty.gov
Auditor-Controllers Office

500 W. Temple Street Room 603
Fax 213 617-8106

Los Angeles CA 90012

Mr. Leonard Kaye Tel 213 974-9791

Los Angeles County Auditor-Controllers Office
Email Ikaye@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012 Fax 213 617-8106
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STATE OF CALIFORNIA EDMUND G. BROWN JR. Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET SUITE 300

SACRAMENTO CA 95814

PHONE 916 323-3562

FAX 916 445-0278

E-mail csminfo@csm.ca.gov

DECLARATION OF SERVICE BY EMAIL

I the undersigned declare as follows

I am a resident of the County of Solano and I am over the age of 18 years and not a party to the

within action. My place of employment is 980 Ninth Street Suite 300 Sacramento

California 95814.

On August 22 2011 I served the

Claimant Extension Request

Upper Santa Clara River Chloricle Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

by making it available on the Commissions website and providing notice of how to locate it to

the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct and that this declaration was executed on August 22 2011 at Sacramento

California.

Heidi N Palchik



From Heidi Palchik

Sent Thursday September 29 2011 326 PM

To Allan Burdick Andy Nichols Anita Worlow Annette Chinn Carla Shelton Christien Brunette

Daniel V. Hyde David Wellhouse Donna Ferebee Edward Jewik Evelyn Tseng Harmeet Barkschat

Hasmik Yaghobyan J. Bradley Burgess Jai Prasad Jay Lal Jeff Carosone Jennifer L. Fordyce Jill

Kanemasu Jim Spano Jolene Tollenaar Juliana F. Gmur Kimberly Huangfu Leonard Kaye Mark

Rewolinski Melissa Mendonca Michael Lauffer Miranda Jackson Sarah Olinger Socorro Aquino

Stephen R. Maguin Susan Geanacou

Subject New Documents to Website 10-TC-09

Good Afternoon

The Commission on State Mandates has uploaded new documents on the Commissions website for the Upper Santa

Clara River Chloride Requirements program 10-TC-09.

Current Mailing List dated September 29 2011

Proof of Service dated September 29 2011

Claimant Rebuttal Comments dated September 28 2011

You may access these documents at http//www.csm.ca.gov/pendingclaims/uscrcr.shtml.

Section 1181.2 cA of the Commissions regulations states that by providing an electronic mail e-mail address for

the mailing list for a matter a person consents to e-mail service of documents for that matter. Therefore because

you have provided your e-mail address to the Commission for a mailing list you are deemed to have consented to

service by e-mail. However please note that e-filing and service by e-mail is voluntary. If you do not wish to be

served by e-mail please notify the Commission and your e-mail address will be removed from the mailing list and you
will be served by hard copy.

Please contact me if you have questions or are unable to access these documents.

Thank you

Heidi J. Paichik

Program Analyst

Commission on State Mandates

980 9th Street Suite 300

Sacramento CA 95814

916 323-8218

916 445-0278 fax

heidi.palchikcDcsm.ca.gov

CONFIDENTIALITY NOTICE This communication with its contents may contain confidential and/or legally privileged information.

It is solely for the use of the intended recipients. Unauthorized interception review use or disclosure is prohibited and may
violate applicable laws including the Electronic Communications Privacy Act.

If you are not the intended recipient please contact the sender and destroy all copies of the communication.

mA Please consider the environment before printing this e-mail

New Documents to Website 092911.htm4/2/2014 34355 PM



STATE OF CALIFORNIA EDMUND G. BROWN JR. Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET SUITE 300

SACRAMENTO CA 95814

PHONE 916 323-3562

FAX 916 445-0278

E-mail csminfo@csm.ca.gov

DECLARATION OF SERVICE BY EMAIL

I the undersigned declare as follows

I am a resident of the County of Solano and I am over the age of 18 years and not a party to the

within action. My place of employment is 980 Ninth Street Suite 300 Sacramento

California 95814.

On September 29 2011 I served the

Claimant Rebuttal Comments

Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

by making it available on the Commissions website and providing notice of how to locate it to

the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct and that this declaration was executed on September 29 2011 at Sacramento

California. 1___ý

Heidi Palchik



Commission on State Mandates

Original List Date 4/13/2011

Last Updated 9/29/2011

List Print Date 09/29/2011

Claim Number 10-TC-09

Issue Upper Santa Clara River Chloride Requirements

TO ALL PARTIES AND INTERESTED PARTIES

Mailing List

Each commission mailing list is continuously updated as requests are received to include or remove any party or person

on the mailing list. A current mailing list is provided with commission correspondence and a copy of the current mailing

list is available upon request at any time. Except as provided otherwise by commission rule when a party or interested

party files any written material with the commission concerning a claim it shall simultaneously serve a copy of the written

material on the parties and interested parties to the claim identified on the mailing list provided by the commission. Cal.

Code Regs. tit. 2 1181.2.

Mr. J. Bradley Burgess Tel 916595-2646

MGT of America
Email Bburgess@mgtamer.com

895 La Sierra Drive

Sacramento CA 95864 Fax

Mr. Andy Nichols Tel 916 455-3939

Nichols Consulting Email andy@nichols-consulting.com
1857 44th Street

Sacramento CA 95819 Fax 916739-8712

Ms. Anita Worlow Tel 916 972-1666

AK Company Email akcompany@um.att.com
3531 Kersey Lane

Sacramento CA 95864 Fax

Ms. Juliana F. Gmur Tel 916 471-5513

MAXIMUS
Email julianagmur@msn.com

2380 Houston Ave

Clovis CA 93611 Fax 916366-4838

Mr. Jeff Carosone Tel 916 445-8913

Department of Finance A-15 Email jeff.carosone@dof.ca.gov
915 L Street 8th Floor

Sacramento CA 95814 Fax

Ms. Jennifer L. Fordyce Tel 916 324-6682

State Water Resources Control Board
Email jfordyce@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Mr. Christien Brunette Tel 916 471-5510

MAXIMUS
Email christienbrunette@maximus.com

625 Coolidge Drive Suite 100

Folsom CA 95630 Fax 916366-4838
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Mr. David Wellhouse Tel 916 368-9244

David Wellhouse Associates Inc.
Email dwa-david@surewest.net

9175 Kiefer Blvd Suite 121

Sacramento CA 95826 Fax 916368-5723

Ms. Jill Kanemasu Tel 916 322-9891

State Controllers Office B-08 Email jkanemasu@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Carla Shelton Tel 916 445-8913

Department of Finance
Email carla.shelton@dof.ca.gov

915 L Street 8th Floor

Sacramento CA 95814 Fax

Ms. Melissa Mendonca Tel 916 322-7369

State Controllers Office B-08 Email mmendonca@sco.ca.gov
Division of Accounting Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Mr. Daniel V. Hyde Esq. Tel 213 580-5103

Lewis Brisbois Bisgaard Smith LLP
Email hyde@Ibbslaw.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012 Fax 213250-7900

Ms. Evelyn Tseng Tel 949 644-3127

City of Newport Beach
Email etseng@newportbeachca.gov

3300 Newport Blvd.

P. O. Box 1768 Fax 949644-3339

Newport Beach CA 92659-1768

Ms. Sarah Olinger Tel 916 322-4142

State Water Resources Control Board
Email solinger@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Mr. Jay Lal Tel 916 324-0256

State Controllers Office B-08 Email JLaI@sco.ca.gov
Division of Accounting Reporting

3301 C Street Suite 700 Fax 916323-6527

Sacramento CA 95816

Ms. Annette Chinn Tel 916 939-7901

Cost Recovery Systems Inc.
Email achinncrs@aol.com

705-2 East Bidwell Street 294
Folsom CA 95630 Fax 916939-7801
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Ms. Miranda Jackson Tel 916 445-8913

Department of Finance
Email Miranda.Jackson@dof.ca.gov

915 L Street 8th Floor

Sacramento CA 95814 Fax

Mr. Edward Jewik Tel 213 974-8564

Los Angeles County Auditor-Controllers Office
Email ejewik@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012 Fax 213 617-8106

Mr. Allan Burdick Tel 916 443-9236

CSAC-SB 90 Service
Email allan burdick@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766

Ms. Kimberly Huangfu Tel 213 580-3907

Lewis Brisbois Bisgaard Smith LLP
Email huangfu@Ibbslaw.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012 Fax 213250-7900

Mr. Stephen R. Maguin Tel 562 699-7411

Santa Clarita Valley Sanitation District of Los Angeles Email smaguin@lacsd.org
1955 Workman Mill Road

Whiftier CA 90601 Fax

Ms. Donna Ferebee Tel 916 445-3274

Department of Finance A-15 Email donna.ferebee@dof.ca.gov
915 L Street 11th Floor

Sacramento CA 95814 Fax 916323-9584

Ms. Socorro Aquino Tel 916 322-7522

State Controllers Office
Email SAquino@sco.ca.gov

Division of Audits

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Jolene Tollenaar Tel 916 443-9136

MGT of America
Email jolene tollenaar@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766

Ms. Susan Geanacou Tel 916 445-3274

Department of Finance A-15 Email susan.geanacou@dof.ca.gov
915 L Street Suite 1280

Sacramento CA 95814 Fax 916 449-5252

Ms. Harmeet Barkschat Tel 916 727-1350

Mandate Resource Services LLC
Email harmeet@calsdre.com

5325 Elkhorn Blvd. 307
Sacramento CA 95842 Fax 916727-1734
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Mr. Mark Rewolinski Tel 916 471-5516

MAXIMUS
Email markrewolinski@maximus.com

625 Coolidge Drive Suite 100

Folsom CA 95630 Fax 916366-4838

Mr. Jim Spano Tel 916 323-5849

State Controllers Office B-08 Email jspano@sco.ca.gov
Division of Audits

3301 C Street Suite 700
Fax 916327-0832

Sacramento CA 95816

Mr. Jai Prasad Tel 909 386-8854

County of San Bernardino
Email jai.prasad@atc.sbcounty.gov

Office ofAuditor-Controller

222 West Hospitality Lane 4th Floor Fax 909386-8830

San Bernardino CA 92415-0018

Mr. Michael Lauffer Tel 916 341-5183

State Water Resources Control Board
Email mlauffer@waterboards.ca.gov

1001 I Street 22nd Floor

Sacramento CA 95814-2828 Fax 916641-5199

Ms. Hasmik Yaghobyan Tel 213 893-0792

County of Los Angeles Email hyaghobyan@auditor.lacounty.gov
Auditor-Controllers Office

500 W. Temple Street Room 603 Fax 213 617-8106

Los Angeles CA 90012

Mr. Leonard Kaye Tel 213 974-9791

Los Angeles County Auditor-Controllers Office
Email Ikaye@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012 Fax 213 617-8106
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STATE OF CALIFORNIA EDMUND G. BROWN JR. Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET SUITE 300

SACRAMENTO CA 95814

PHONE 916 323-3562

FAX 916 445-0278

E-mail csminfo@csm.ca.gov

September 20 2013

Mr. Daniel V. Hyde Esq.

Lewis Brisbois Bisgaard Smith LLP
221 N. Figueroa Street Suite 1200

Los Angeles CA 90012

And Interested Parties and Affected State Agencies See Mailing List

Re Draft Staff Analysis Schedule for Comments and Notice of Hearing

Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

Dear Mr. Hyde

The draft staff analysis for the above-named matter is enclosed for your review and comment.

Written Comments

Any party or interested person may file written comments on the draft staff analysis by

October 11 2013. You are advised that comments filed with the Commission are required to be

simultaneously served on the other interested parties on the mailing list and to be accompanied

by a proof of service. However this requirement may also be satisfied by electronically filing

your documents. Please see http//www.csm.ca.gov/dropbox.shtml on the Commissions website

for instructions on electronic filing. Cal. Code Regs. tit. 2 1181.2.

If you would like to request an extension of time to file comments please refer to section

1183.01c1 of the Commissions regulations.

Hearing

This matter is set for hearing on Friday December 6 2013 at 1000 a.m. State Capitol

Room 447 Sacramento California. The final staff analysis will be issued on or about

November 22 2013. Please let us know in advance if you or a representative of your agency
will testify at the hearing and if other witnesses will appear. If you would like to request

postponement of the hearing please refer to section 1183.01c2 of the Commissions

regulations.

Please contact Matt Jones at 916 323-3562 if you have any questions.

Sincerely

9/A4_
Heather Halsey

Executive Director

j\mandates\2010\tc\10-tc-09 upper santa clara river chloride requirements\correspondence\dsatrans.doc



From Jason Hone

To Allan Burdick Andv Nichols Anita Worlow Annette Chinn Brian Uhler Christien Brunette Daniel V.

Hvde David Wellhouse Dean Wallraff Dennis Speciale Edward Jewik Evelyn Tseno Ferlyn Junio
Frank Murphv Geoffrev Neill Gwendolyn Carlos Harmeet Barkschat Hasmik Yaahobvan Hortencia

Mato J. Bradley Burgess Jai Prasad Jay Lal Jeff Goldstein Jill Kanemasu Jim Spano Jolene

Tollenaar Kathv Rios Kimberlv Huanafu Lacey Bavsinaer Leonard Kave Marieta Delfin Mark
Ibele Mark Rewolinski Matt Jones Michael Byrne Michael Lauffer Michelle Mendoza Sarah Olinger
Socorro Aouino Stephen R. Maauin Susan Geanacou Tom Dver

Bcc Jason Roaers

Subject New Documents to Website Upper Santa Clara River Chloride Requirements 10-TC-09

Date Friday September 20 2013 45300 PM

Good Afternoon

The Commission on State Mandates Commission has issued the draft staff analysis and proposed

statement of decision for the Upper Santa Clara River Chloride Requirements program 10-TC-09.

You may access these documents under the December 6 2013 Hearing on the For Public Comment

tab on the Commissions website at http//csm.ca.gov/pub comment.shtml.

The direct link to these documents is http//csm.ca.gov/pendingclaims/uscrcr.shtml.

Section 1181.2 cA of the Commissions regulations states that by providing an electronic maile-mailaddress for the mailing list for a matter a person consents to e-mail service of documents for

that matter. Therefore because you have provided your e-mail address to the Commission for a

mailing list you are deemed to have consented to service by e-mail. However please note thate-filingand service by e-mail is voluntary. If you do not wish to be served by e-mail please notify the

Commission and your e-mail address will be removed from the mailing list and you will be served by

hard copy.

Please contact me if you have questions or are unable to access these documents.

Jason Hone

Assistant Executive Director

Commission on State Mandates

916.323.3562
1

916.445.0278 fax

980 9th Street Suite 300 1 Sacramento CA 95814

www.csm.ca.eov

CONFIDENTIALITY NOTICE This communication with its contents may contain confidential and/or legally privileged information. It is

solely for the use of the intended recipients. Unauthorized interception review use or disclosure is prohibited and may violate

applicable laws including the Electronic Communications Privacy Act. If you are not the intended recipient please contact the sender and

destroy all copies of the communication.

Please consider the environment before printing this e-mail



DECLARATION OF SERVICE BY EMAIL

I the undersigned declare as follows

I am a resident of the County of Yolo and I am over the age of 18 years and not a party to the

within action. My place of employment is 980 Ninth Street Suite 300 Sacramento

California 95814.

On September 20 2013 I served the

Draft Staff Analysis Schedule for Comments and Notice of Hearing

Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

by making it available on the Commissions website and providing notice of how to locate it to

the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct and that this declaration was executed on September 20 2013 at Sacramento

California.

/Jason Hone
ý

Commission on State Mandates

980 Ninth Street Suite 300

Sacramento CA 95814

916 323-3562



Commission on State Mandates

Original List Date 4/13/2011

Last Updated 9/20/2013

List Print Date 09/20/2013

Claim Number 10-TC-09

Issue Upper Santa Clara River Chloride Requirements

TO ALL PARTIES AND INTERESTED PARTIES

Mailing List

Each commission mailing list is continuously updated as requests are received to include or remove any party or person

on the mailing list. A current mailing list is provided with commission correspondence and a copy of the current mailing

list is available upon request at any time. Except as provided otherwise by commission rule when a party or interested

party files any written material with the commission concerning a claim it shall simultaneously serve a copy of the wriften

material on the parties and interested parties to the claim identified on the mailing list provided by the commission.

However this requirement may also be satisfied by electronically filing your documents. Please see

http//www.csm.ca.gov/dropbox.shtml on the Commissions website for instructions on electronic filing. Cal. Code

Regs. tit. 2 1181.2.

Mr. Geoffrey Neill Tel 916 327-7500

California State Association of Counties
Email gneill@counties.org

1100 K Street Ste 101

Sacramento CA 95814 Fax 916321-5070

Mr. J. Bradley Burgess Tel 916595-2646

MGT of America
Email Bburgess@mgtamer.com

895 La Sierra Drive

Sacramento CA 95864 Fax

Ms. Marieta Delfin Tel 916 323-0706

State Controllers Office B-08 Email mdelfin@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916322-4404

Sacramento CA 95816

Ms. Kathy Rios Tel 916 324-5919

State Controllers Office
Email krios@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916323-4807

Sacramento CA 95816

Mr. Andy Nichols Tel 916 455-3939

Nichols Consulting
Email andy@nichols-consulting.com

1857 44th Street

Sacramento CA 95819 Fax 916739-8712

Ms. Anita Worlow Tel 916 972-1666

AK Company Email akcompany@um.att.com
3531 Kersey Lane

Sacramento CA 95864 Fax
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Mr. Tom Dyer Tel 916 445-3274

Department of Finance A-15 Email tom.dyer@dof.ca.gov
915 L Street

Sacramento CA 95814 Fax

Ms. Jennifer L. Fordyce Tel 916 324-6682

State Water Resources Control Board
Email jfordyce@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Ms. Hortencia Mato Tel 949 644-3000

City of Newport Beach
Email hmato@newportbeachca.gov

100 Civic Center Drive

Newport Beach CA 92660
Fax

Mr. Christien Brunette Tel 916 471-5510

MAXIMUS
Email christienbrunette@maximus.com

625 Coolidge Drive Suite 100

Folsom CA 95630 Fax 916366-4838

Mr. David Wellhouse Tel 916 368-9244

David Wellhouse Associates Inc.
Email dwa-david@surewest.net

9175 Kiefer Blvd Suite 121

Sacramento CA 95826 Fax 916368-5723

Ms. Jill Kanemasu Tel 916 322-9891

State Controllers Office B-08 Email jkanemasu@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Mr. Frank Murphy Tel 949 440-0845

MAXIMUS
Email frankmurphy@maximus.com

17310 Red Hill Avenue Suite 340

I rvi ne CA 92614 Fax 949440-0855

Mr. Daniel V. Hyde Esq. Tel 213 580-5103

Lewis Brisbois Bisgaard Smith LLP
Email hyde@Ibbslaw.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012 Fax 213250-7900

Mr. Jeff Goldstein Tel 949 440-0845

MAXIMUS
Email jeffgoldstein@maximus.com

17310 Red Hill Avenue Suite 340

I rvi ne CA 92614 Fax 949440-0855

Ms. Evelyn Tseng Tel 949 644-3127

City of Newport Beach
Email etseng@newportbeachca.gov

100 Civic Center Drive

Newport Beach CA 92660 Fax 949644-3339
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Ms. Sarah Olinger Tel 916 322-4142

State Water Resources Control Board
Email solinger@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Mr. Jay Lal Tel 916 324-0256

State Controllers Office B-08 Email JLaI@sco.ca.gov
Division of Accounting Reporting

3301 C Street Suite 700
Fax 916323-6527

Sacramento CA 95816

Ms. Michelle Mendoza Tel 949 440-0845 x 101

MAXIMUS
Email michellemendoza@maximus.com

17310 Red Hill Avenue Suite 340

I rvi ne CA 92614 Fax 614523-3679

Mr. Matthew Jones Tel 916 323-3562

Commission on State Mandates
Email matt.jones@csm.ca.gov

980 9th Street Suite 300

Sacramento CA 95814 Fax

Ms. Annette Chinn Tel 916 939-7901

Cost Recovery Systems Inc.
Email achinncrs@aol.com

705-2 East Bidwell Street 294
Folsom CA 95630 Fax 916939-7801

Mr. Michael Byrne Tel 916 445-3274

Department of Finance
Email michael.byrne@dof.ca.gov

915 L Street 8th Floor

Sacramento CA 95814 Fax

Mr. Dean Wallraff Tel 818 353-4268

Advocates for the Environment
Email dw@aenv.org

10211 Sunland Blvd.

Shadow Hills CA 91040-1739 Fax

Mr. Mark Ibele Tel 916 651-4103

Senate Budget Fiscal Review Committee E-22 Email Mark.lbele@sen.ca.gov
California State Senate

State Capitol Room 5019 Fax 916323-8386

Sacramento CA 95814

Ms. Ferlyn Junio Tel 916 480-9444

Nimbus Consulting Group LLC
Email fjunio@nimbusconsultinggroup.com

2386 Fair Oaks Boulevard Suite 104

Sacramento CA 95825 Fax 800518-1385

Mr. Dennis Speciale Tel 916 324-0254

State Controllers Office B-08 Email DSpeciale@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700 Fax
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Sacramento CA 95816

Mr. Edward Jewik Tel 213 974-8564

Los Angeles County Auditor-Controllers Office
Email ejewik@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012 Fax 213 617-8106

Mr. Allan Burdick Tel 916 203-3608

Mandates Plus
Email allanburdick@gmail.com

1104 Corporate Way
Sacramento CA 95831 Fax

Mr. Brian Uhler Tel 916 319-8328

Legislative Analysts Office B-29 Email brian.uhler@lao.ca.gov
925 L Street Suite 1000

Sacramento CA 95814 Fax

Ms. Kimberly Huangfu Tel 213 580-3907

Lewis Brisbois Bisgaard Smith LLP
Email huangfu@Ibbslaw.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012 Fax 213250-7900

Mr. Stephen R. Maguin Tel 562 699-7411

Santa Clarita Valley Sanitation District of Los Angeles Email smaguin@lacsd.org
1955 Workman Mill Road

Whittier CA 90601 Fax

Ms. Socorro Aquino Tel 916 322-7522

State Controllers Office
Email SAquino@sco.ca.gov

Division of Audits

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Jolene Tollenaar Tel 916 443-9136

MGT of America
Email jolene tollenaar@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766

Ms. Susan Geanacou Tel 916 445-3274

Department of Finance A-15
Email susan.geanacou@dof.ca.gov

915 L Street Suite 1280

Sacramento CA 95814 Fax 916 449-5252

Ms. Lacey Baysinger Tel 916 324-0254

State Controllers Office
Email Ibaysinger@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Gwendolyn Carlos Tel 916 324-5919

State Controllers Office
Email gcarlos@sco.ca.gov

Division of Accounting and Reporting
Fax 916323-4807
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3301 C Street Suite 700

Sacramento CA 95816

Ms. Harmeet Barkschat Tel 916 727-1350

Mandate Resource Services LLC
Email harmeet@calsdre.com

5325 Elkhorn Blvd. 307
Sacramento CA 95842 Fax 916727-1734

Mr. Mark Rewolinski Tel 949 440-0845

MAXIMUS
Email markrewolinski@maximus.com

625 Coolidge Drive Suite 100

Folsom CA 95630 Fax 916366-4838

Mr. Jim Spano Tel 916 323-5849

State Controllers Office B-08 Email jspano@sco.ca.gov
Division of Audits

3301 C Street Suite 700 Fax 916327-0832

Sacramento CA 95816

Mr. Jai Prasad Tel 909 386-8854

County of San Bernardino
Email jai.prasad@atc.sbcounty.gov

Office ofAuditor-Controller

222 West Hospitality Lane 4th Floor Fax 909386-8830

San Bernardino CA 92415-0018

Mr. Michael Lauffer Tel 916 341-5183

State Water Resources Control Board
Email mlauffer@waterboards.ca.gov

1001 I Street 22nd Floor

Sacramento CA 95814-2828 Fax 916641-5199

Ms. Hasmik Yaghobyan Tel 213 893-0792

County of Los Angeles Email hyaghobyan@auditor.lacounty.gov
Auditor-Controllers Office

500 W. Temple Street Room 603 Fax 213 617-8106

Los Angeles CA 90012

Mr. Leonard Kaye Tel 213 974-9653

Los Angeles County Auditor-Controllers Office
Email Ikaye@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012 Fax 213 617-8106
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From Heidi Palchik

To Allan Burdick Andy Nichols Anita Worlow Annette Chinn Brian Uhler Claire Hervey Collins David

Wellhouse Dean Wallraff Dennis Speciale Edward Jewik Evelyn Tseng Ferlyn Junio Geoffrev

Neill Grace R. Chan Gwendolyn Carlos Harmeet Barkschat Hasmik Yaahobvan Hortensia Mato J.

Bradley Burgess Jai Prasad Jay Lal Jennifer L. Fordyce Jill Kanemasu Jim Spano Jolene

Tollenaar Kathv Rios Kimberlv Huanafu Lacey Bavsinaer Lee Scott Marieta Delfin Mark Ibele

Mark Rewolinski Matt Jones Matthew Schuneman Meg Svoboda Michael Byrne Michael Lauffer
Michelle Mendoza Sarah Olinaer Socorro Aouino Susan Geanacou Tom Dver

Cc Jason Hone

Subject New Documents to Website Upper Santa Clara River Chloride Requirements 10-TC-09

Date Tuesday October 08 2013 12300 PM

Good Afternoon

The Commission on State Mandates has uploaded new documents on the Commissions

website for the Upper Santa Clara River Chloride Requirements program 10-TC-09.

Current Mailing List dated October 8 2013

Proof of Service dated October 8 2013

Notice of Approval of Request for Extension dated October 8 2013

Claimant Request for Extension of Time dated October 7 2013

DOF Comments dated October 7 2013

You may access these documents at http//www.csm.ca.gov/pendingclaims/uscrcr.shtml.

Section 1181.2 cA of the Commissions regulations states that by providing an electronic

mail e-mail address for the mailing list for a matter a person consents to e-mail service of

documents for that matter. Therefore because you have provided your e-mail address to the

Commission for a mailing list you are deemed to have consented to service by e-mail.

However please note that e-filing and service by e-mail is voluntary. If you do not wish to

be served by e-mail please notify the Commission and your e-mail address will be removed

from the mailing list and you will be served by hard copy.

Please contact me if you have questions or are unable to access these documents.

Thank you
Heidi

Heidi Paichik

Program Analyst

Commission on State Mandates

980 Ninth Street Suite 300

Sacramento CA 95814

www.csm.ca.gov

Phone 916 323-8218

Fax 916 445-0278

CONFIDENTIALITY NOTICE This communication with its contents may contain confidential and/or

legally privileged information. It is solely for the use of the intended recipients. Unauthorized

interception review use ordisclosure is prohibited and may violate applicable laws including the

Electronic Communications Privacy Act. If you are not the intended recipient please contact the



sender and destroy all copies of the communication.

ýPlease consider the environment before printing this e-mail



DECLARATION OF SERVICE BY EMAIL

I the undersigned declare as follows

I am a resident of the County of Solano and I am over the age of 18 years and not a party to the

within action. My place of employment is 980 Ninth Street Suite 300 Sacramento

California 95814.

On October 8 2013 I served the

Department of Finance Comments
Claimant Request for Extension of Time and

Extension Approval

Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

by making it available on the Commissions website and providing notice of how to locate it to

the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct and that this declaration was executed on October 8 2013 at Sacramento

California.

Heidi J. Palchik

Commission on State Mandates

980 Ninth Street Suite 300

Sacramento CA 95814

916 323-3562



Commission on State Mandates

Original List Date 4/13/2011

Last Updated 10/8/2013

List Print Date 10/08/2013

Claim Number 10-TC-09

Issue Upper Santa Clara River Chloride Requirements

TO ALL PARTIES AND INTERESTED PARTIES

Mailing List

Each commission mailing list is continuously updated as requests are received to include or remove any party or person

on the mailing list. A current mailing list is provided with commission correspondence and a copy of the current mailing

list is available upon request at any time. Except as provided otherwise by commission rule when a party or interested

party files any written material with the commission concerning a claim it shall simultaneously serve a copy of the written

material on the parties and interested parties to the claim identified on the mailing list provided by the commission.

However this requirement may also be satisfied by electronically filing your documents. Please see

http//www.csm.ca.gov/dropbox.shtml on the Commissions website for instructions on electronic
filing. Cal. Code

Regs. tit. 2 1181.2.

Mr. Geoffrey Neill Tel 916 327-7500

California State Association of Counties
Email gneill@counties.org

1100 K Street Ste 101

Sacramento CA 95814 Fax 916321-5070

Mr. J. Bradley Burgess Tel 916595-2646

MGT of America
Email Bburgess@mgtamer.com

895 La Sierra Drive

Sacramento CA 95864 Fax

Mr. David Wellhouse Tel 916 368-9244

David Wellhouse Associates Inc.
Email dwa-david@surewest.net

9175 Kiefer Blvd Suite 121

Sacramento CA 95826 Fax 916368-5723

Ms. Jill Kanemasu Tel 916 322-9891

State Controllers Office B-08 Email jkanemasu@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Mr. Matthew Schuneman Tel 847 513-5504

MAXIMUS
Email matthewschuneman@maximus.com

900 Skokie Boulevard Suite 265

Northbrook IL 60062 Fax 703 251-8240

Ms. Claire Hervey Collins Tel 213 580-5103

Lewis Brisbois Bisgaard Smith LLP
Email claire.collins@lewisbrisbois.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012
Fax 213250-7900

Ms. Evelyn Tseng Tel 949 644-3127

City of Newport Beach
Email etseng@newportbeachca.gov

100 Civic Center Drive

Fax 949644-3339
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Newport Beach CA 92660

Ms. Sarah Olinger Tel 916 322-4142

State Water Resources Control Board
Email solinger@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Mr. Lee Scott Tel 916 445-3274

Department of Finance A-15 Email Lee.Scott@dof.ca.gov
915 L Street 8th Floor

Sacramento CA 95814 Fax

Mr. Jay Lal Tel 916 324-0256

State Controllers Office B-08 Email JLaI@sco.ca.gov
Division of Accounting Reporting

3301 C Street Suite 700 Fax 916323-6527

Sacramento CA 95816

Ms. Michelle Mendoza Tel 949 440-0845 x 101

MAXIMUS
Email michellemendoza@maximus.com

17310 Red Hill Avenue Suite 340

I rvi ne CA 92614 Fax 614523-3679

Mr. Matthew Jones Tel 916 323-3562

Commission on State Mandates
Email matt.jones@csm.ca.gov

980 9th Street Suite 300

Sacramento CA 95814 Fax

Ms. Annette Chinn Tel 916 939-7901

Cost Recovery Systems Inc.
Email achinncrs@aol.com

705-2 East Bidwell Street 294
Folsom CA 95630 Fax 916939-7801

Mr. Michael Byrne Tel 916 445-3274

Department of Finance
Email michael.byrne@dof.ca.gov

915 L Street 8th Floor

Sacramento CA 95814 Fax

Mr. Dean Wallraff Tel 818 353-4268

Advocates for the Environment
Email dw@aenv.org

10211 Sunland Blvd.

Shadow Hills CA 91040-1739 Fax

Mr. Mark Ibele Tel 916 651-4103

Senate Budget Fiscal Review Committee E-22 Email Mark.lbele@sen.ca.gov
California State Senate

State Capitol Room 5019 Fax 916323-8386

Sacramento CA 95814
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Ms. Ferlyn Junio Tel 916 480-9444

Nimbus Consulting Group LLC
Email fjunio@nimbusconsultinggroup.com

2386 Fair Oaks Boulevard Suite 104

Sacramento CA 95825 Fax 800518-1385

Mr. Dennis Speciale Tel 916 324-0254

State Controllers Office B-08 Email DSpeciale@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Mr. Edward Jewik Tel 213 974-8564

Los Angeles County Auditor-Controllers Office
Email ejewik@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012
Fax 213 617-8106

Mr. Allan Burdick Tel 916 203-3608

Mandates Plus
Email allanburdick@gmail.com

1104 Corporate Way
Sacramento CA 95831 Fax

Mr. Brian Uhler Tel 916 319-8328

Legislative Analysts Office B-29 Email brian.uhler@lao.ca.gov
925 L Street Suite 1000

Sacramento CA 95814 Fax

Ms. Kimberly Huangfu Tel 213 580-3907

Lewis Brisbois Bisgaard Smith LLP
Email huangfu@Ibbslaw.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012 Fax 213250-7900

Ms. Grace R. Chan Tel 562 699-7411

Santa Clarita Valley Sanitation District of Los Angeles Email gchan@lacsd.org
1955 Workman Mill Road

Whittier CA 90601 Fax

Ms. Socorro Aquino Tel 916 322-7522

State Controllers Office
Email SAquino@sco.ca.gov

Division of Audits

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Jolene Tollenaar Tel 916 443-9136

MGT of America
Email jolene tollenaar@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766

Ms. Susan Geanacou Tel 916 445-3274

Department of Finance A-15 Email susan.geanacou@dof.ca.gov
915 L Street Suite 1280

Sacramento CA 95814 Fax 916 449-5252
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Ms. Lacey Baysinger Tel 916 324-0254

State Controllers Office
Email Ibaysinger@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Meg Svoboda Tel 916 651-1500

California Senate Office of Research
Email Meg.Svoboda@sen.ca.gov

1020 N Street Suite 200

Sacramento CA 95814
Fax

Ms. Gwendolyn Carlos Tel 916 324-5919

State Controllers Office
Email gcarlos@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916323-4807

Sacramento CA 95816

Ms. Harmeet Barkschat Tel 916 727-1350

Mandate Resource Services LLC
Email harmeet@calsdre.com

5325 Elkhorn Blvd. 307
Sacramento CA 95842 Fax 916727-1734

Mr. Mark Rewolinski Tel 949 440-0845

MAXIMUS
Email markrewolinski@maximus.com

625 Coolidge Drive Suite 100

Folsom CA 95630 Fax 916366-4838

Mr. Jim Spano Tel 916 323-5849

State Controllers Office B-08 Email jspano@sco.ca.gov
Division of Audits

3301 C Street Suite 700 Fax 916327-0832

Sacramento CA 95816

Mr. Jai Prasad Tel 909 386-8854

County of San Bernardino
Email jai.prasad@atc.sbcounty.gov

Office ofAuditor-Controller

222 West Hospitality Lane 4th Floor Fax 909386-8830

San Bernardino CA 92415-0018

Mr. Michael Lauffer Tel 916 341-5183

State Water Resources Control Board
Email mlauffer@waterboards.ca.gov

1001 I Street 22nd Floor

Sacramento CA 95814-2828 Fax 916641-5199

Ms. Hasmik Yaghobyan Tel 213 893-0792

County of Los Angeles Email hyaghobyan@auditor.lacounty.gov
Auditor-Controllers Office

500 W. Temple Street Room 603 Fax 213 617-8106

Los Angeles CA 90012
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Ms. Marieta Delfin Tel 916 323-0706

State Controllers Office B-08 Email mdelfin@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916322-4404

Sacramento CA 95816

Ms. Kathy Rios Tel 916 324-5919

State Controllers Office
Email krios@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700
Fax 916323-4807

Sacramento CA 95816

Mr. Andy Nichols Tel 916 455-3939

Nichols Consulting Email andy@nichols-consulting.com
1857 44th Street

Sacramento CA 95819 Fax 916739-8712

Ms. Anita Worlow Tel 916 972-1666

AK Company Email akcompany@um.att.com
3531 Kersey Lane

Sacramento CA 95864 Fax

Mr. Tom Dyer Tel 916 445-3274

Department of Finance A-15 Email tom.dyer@dof.ca.gov
915 L Street

Sacramento CA 95814 Fax

Ms. Jennifer L. Fordyce Tel 916 324-6682

State Water Resources Control Board
Email jfordyce@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Ms. Hortencia Mato Tel 949 644-3000

City of Newport Beach
Email hmato@newportbeachca.gov

100 Civic Center Drive

Newport Beach CA 92660 Fax
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From Heidi Palchik

To Allan Burdick Andy Nichols Anita Worlow Annette Chinn Brian Uhler Claire Hervey Collins David

Wellhouse Dean Wallraff Deborah Smith Dennis Speciale Edward Jewik Evelyn Tseng_ Ferlvn

Junio Frances McChesney Geoffrev Neill Grace R. Chan Gwendolyn Carlos Hasmik Yaahobvan
Hortensia Mato J. Bradley Burgess Jai Prasad Jay Lal Jennifer L. Fordyce Jenny Newman Jill

Kanemasu Jim Spano Jolene Tollenaar Kathv Rios Lacey Bavsinaer Lee Scott Lori Okun
Marieta Delfin Mark Ibele Mark Rewolinski Matt Jones Matthew Schuneman Meg Svoboda Michael

Bvrne Michael Lauffer Michelle Mendoza Nicole Kuenzi Renee Purdy Samuel Unaer Socorro

Aaufno Susan Geanacou Tom Dyer

Cc Jason Hone

Subject New Documents to Website Upper Santa Clara River Chloride Requirements 10-TC-09

Date Thursday October 10 2013 12600 PM

Good Afternoon

The Commission on State Mandates has uploaded new documents on the Commissions

website for the Upper Santa Clara River Chloride Requirements program 10-TC-09.

Current Mailing List dated October 10 2013

Proof of Service dated October 10 2013

Notice of Approval of Request for Extension and Postponement dated October 10 2013

CRWQCB Request for Extension and Postponement dated October 9 2013

Public Comments dated October 9 2013

You may access these documents at http//www.csm.ca.gov/pendingclaims/uscrcr.shtml.

Section 1181.2 cA of the Commissions regulations states that by providing an electronic

mail e-mail address for the mailing list for a matter a person consents to e-mail service of

documents for that matter. Therefore because you have provided your e-mail address to the

Commission for a mailing list you are deemed to have consented to service by e-mail.

However please note that e-filing and service by e-mail is voluntary. If you do not wish to

be served by e-mail please notify the Commission and your e-mail address will be removed

from the mailing list and you will be served by hard copy.

Please contact me if you have questions or are unable to access these documents.

Thank you
Heidi

Heidi Paichik

Program Analyst

Commission on State Mandates

980 Ninth Street Suite 300

Sacramento CA 95814

www.csm.ca.gov

Phone 916 323-8218

Fax 916 445-0278

CONFIDENTIALITY NOTICE This communication with its contents may contain confidential and/or

legally privileged information. It is solely for the use of the intended recipients. Unauthorized

interception review use ordisclosure is prohibited and may violate applicable laws including the

Electronic Communications Privacy Act. If you are not the intended recipient please contact the



sender and destroy all copies of the communication.

ýPlease consider the environment before printing this e-mail



DECLARATION OF SERVICE BY EMAIL

I the undersigned declare as follows

I am a resident of the County of Solano and I am over the age of 18 years and not a party to the

within action. My place of employment is 980 Ninth Street Suite 300 Sacramento

California 95814.

On October 10 2013 I served the

Public Comments
SWRCB Request for Extension and Postponement and

Extension and Postponement Approval

Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

by making it available on the Commissions website and providing notice of how to locate it to

the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct and that this declaration was executed on October 10 2013 at Sacramento

California.

Heidi J.1alchik

Commission on State Mandates

980 Ninth Street Suite 300

Sacramento CA 95814

916 323-3562



Commission on State Mandates

Original List Date 4/13/2011

Last Updated 10/10/2013

List Print Date 10/10/2013

Claim Number 10-TC-09

Issue Upper Santa Clara River Chloride Requirements

TO ALL PARTIES AND INTERESTED PARTIES

Mailing List

Each commission mailing list is continuously updated as requests are received to include or remove any party or person

on the mailing list. A current mailing list is provided with commission correspondence and a copy of the current mailing

list is available upon request at any time. Except as provided otherwise by commission rule when a party or interested

party files any written material with the commission concerning a claim it shall simultaneously serve a copy of the wriften

material on the parties and interested parties to the claim identified on the mailing list provided by the commission.

However this requirement may also be satisfied by electronically filing your documents. Please see

http//www.csm.ca.gov/dropbox.shtml on the Commissions website for instructions on electronic
filing. Cal. Code

Regs. tit. 2 1181.2.

Mr. Geoffrey Neill Tel 916 327-7500

California State Association of Counties
Email gneill@counties.org

1100 K Street Ste 101

Sacramento CA 95814 Fax 916321-5070

Mr. J. Bradley Burgess Tel 916595-2646

MGT of America
Email Bburgess@mgtamer.com

895 La Sierra Drive

Sacramento CA 95864 Fax

Mr. Andy Nichols Tel 916 455-3939

Nichols Consulting Email andy@nichols-consulting.com
1857 44th Street

Sacramento CA 95819 Fax 916739-8712

Ms. Anita Worlow Tel 916 972-1666

AK Company Email akcompany@um.att.com
3531 Kersey Lane

Sacramento CA 95864 Fax

Mr. Tom Dyer Tel 916 445-3274

Department of Finance A-15 Email tom.dyer@dof.ca.gov
915 L Street

Sacramento CA 95814 Fax

Ms. Jennifer L. Fordyce Tel 916 324-6682

State Water Resources Control Board
Email jfordyce@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814
Fax 916341-5199
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Ms. Renee Purdy Tel 213 576-6686

Los Angeles Regional Water Quality Control Board
Email rpurdy@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343 Fax 213576-6622

Ms. Lori Okun Tel 916 341-5165

State Water Resources Control Board
Email lokun@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Ms. Hortencia Mato Tel 949 644-3000

City of Newport Beach
Email hmato@newportbeachca.gov

100 Civic Center Drive

Newport Beach CA 92660
Fax

Mr. David Wellhouse Tel 916 368-9244

David Wellhouse Associates Inc.
Email dwa-david@surewest.net

9175 Kiefer Blvd Suite 121

Sacramento CA 95826 Fax 916368-5723

Ms. Jill Kanemasu Tel 916 322-9891

State Controllers Office B-08 Email jkanemasu@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Mr. Matthew Schuneman Tel 847 513-5504

MAXIMUS
Email matthewschuneman@maximus.com

900 Skokie Boulevard Suite 265

Northbrook IL 60062 Fax 703 251-8240

Mr. Samuel Unger Tel 213 576-6605

Los Angeles Regional Water Quality Control Board
Email sunger@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343 Fax 213576-6686

Ms. Claire Hervey Collins Tel 213 580-5103

Lewis Brisbois Bisgaard Smith LLP
Email claire.collins@lewisbrisbois.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012 Fax 213250-7900

Ms. Evelyn Tseng Tel 949 644-3127

City of Newport Beach
Email etseng@newportbeachca.gov

100 Civic Center Drive

Newport Beach CA 92660 Fax 949644-3339

Mr. Lee Scott Tel 916 445-3274

Department of Finance A-15 Email Lee.Scott@dof.ca.gov
915 L Street 8th Floor

Sacramento CA 95814 Fax
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Mr. Jay Lal Tel 916 324-0256

State Controllers Office B-08 Email JLaI@sco.ca.gov
Division of Accounting Reporting

3301 C Street Suite 700 Fax 916323-6527

Sacramento CA 95816

Ms. Michelle Mendoza Tel 949 440-0845 x 101

MAXIMUS
Email michellemendoza@maximus.com

17310 Red Hill Avenue Suite 340

I rvi ne CA 92614
Fax 614523-3679

Ms. Nicole Kuenzi Tel 916 322-4142

State Water Resources Control Board
Email nicole.kuenzi@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Mr. Matthew Jones Tel 916 323-3562

Commission on State Mandates
Email matt.jones@csm.ca.gov

980 9th Street Suite 300

Sacramento CA 95814 Fax

Ms. Annette Chinn Tel 916 939-7901

Cost Recovery Systems Inc.
Email achinncrs@aol.com

705-2 East Bidwell Street 294
Folsom CA 95630 Fax 916939-7801

Mr. Michael Byrne Tel 916 445-3274

Department of Finance
Email michael.byrne@dof.ca.gov

915 L Street 8th Floor

Sacramento CA 95814 Fax

Mr. Dean Wallraff Tel 818 353-4268

Advocates for the Environment
Email dw@aenv.org

10211 Sunland Blvd.

Shadow Hills CA 91040-1739 Fax

Mr. Mark Ibele Tel 916 651-4103

Senate Budget Fiscal Review Committee E-22 Email Mark.lbele@sen.ca.gov
California State Senate

State Capitol Room 5019 Fax 916323-8386

Sacramento CA 95814

Ms. Ferlyn Junio Tel 916 480-9444

Nimbus Consulting Group LLC
Email fjunio@nimbusconsultinggroup.com

2386 Fair Oaks Boulevard Suite 104

Sacramento CA 95825 Fax 800518-1385

Mr. Dennis Speciale Tel 916 324-0254

State Controllers Office B-08 Email DSpeciale@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700 Fax
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Sacramento CA 95816

Mr. Edward Jewik Tel 213 974-8564

Los Angeles County Auditor-Controllers Office
Email ejewik@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012 Fax 213 617-8106

Mr. Allan Burdick Tel 916 203-3608

Mandates Plus
Email allanburdick@gmail.com

1104 Corporate Way
Sacramento CA 95831 Fax

Mr. Brian Uhler Tel 916 319-8328

Legislative Analysts Office B-29 Email brian.uhler@lao.ca.gov
925 L Street Suite 1000

Sacramento CA 95814 Fax

Ms. Jenny Newman Tel 213 576-6691

Los Angeles Regional Water Quality Control Board
Email jnewman@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343 Fax 213576-6840

Ms. Grace R. Chan Tel 562 699-7411

Santa Clarita Valley Sanitation District of Los Angeles Email gchan@lacsd.org
1955 Workman Mill Road

Whiftier CA 90601 Fax

Ms. Frances McChesney Tel 916 341-5174

State Water Resources Control Board
Email fmcchesney@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Ms. Socorro Aquino Tel 916 322-7522

State Controllers Office
Email SAquino@sco.ca.gov

Division of Audits

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Jolene Tollenaar Tel 916 443-9136

MGT of America
Email jolene tollenaar@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766

Ms. Susan Geanacou Tel 916 445-3274

Department of Finance A-15 Email susan.geanacou@dof.ca.gov
915 L Street Suite 1280

Sacramento CA 95814 Fax 916 449-5252

Ms. Lacey Baysinger Tel 916 324-0254

State Controllers Office
Email Ibaysinger@sco.ca.gov

Division of Accounting and Reporting
Fax
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3301 C Street Suite 700

Sacramento CA 95816

Ms. Meg Svoboda Tel 916 651-1500

California Senate Office of Research
Email Meg.Svoboda@sen.ca.gov

1020 N Street Suite 200

Sacramento CA 95814 Fax

Ms. Gwendolyn Carlos Tel 916 324-5919

State Controllers Office
Email gcarlos@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916323-4807

Sacramento CA 95816

Ms. Deborah Smith Tel 213 576-6609

Los Angeles Regional Water Quality Control Board
Email dsmith@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343 Fax 213576-6840

Ms. Harmeet Barkschat Tel 916 727-1350

Mandate Resource Services LLC
Email harmeet@calsdre.com

5325 Elkhorn Blvd. 307
Sacramento CA 95842 Fax 916727-1734

Mr. Mark Rewolinski Tel 949 440-0845

MAXIMUS
Email markrewolinski@maximus.com

625 Coolidge Drive Suite 100

Folsom CA 95630 Fax 916366-4838

Mr. Jim Spano Tel 916 323-5849

State Controllers Office B-08 Email jspano@sco.ca.gov
Division of Audits

3301 C Street Suite 700 Fax 916327-0832

Sacramento CA 95816

Mr. Jai Prasad Tel 909 386-8854

County of San Bernardino
Email jai.prasad@atc.sbcounty.gov

Office ofAuditor-Controller

222 West Hospitality Lane 4th Floor Fax 909386-8830

San Bernardino CA 92415-0018

Mr. Michael Lauffer Tel 916 341-5183

State Water Resources Control Board
Email mlauffer@waterboards.ca.gov

1001 I Street 22nd Floor

Sacramento CA 95814-2828 Fax 916641-5199

Ms. Hasmik Yaghobyan Tel 213 893-0792

County of Los Angeles Email hyaghobyan@auditor.lacounty.gov
Auditor-Controllers Office

500 W. Temple Street Room 603 Fax 213 617-8106

Los Angeles CA 90012
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Ms. Marieta Delfin Tel 916 323-0706

State Controllers Office B-08 Email mdelfin@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916322-4404

Sacramento CA 95816

Ms. Kathy Rios Tel 916 324-5919

State Controllers Office
Email krios@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700
Fax 916323-4807

Sacramento CA 95816
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From Lorenzo Duran

To Allan Burdick Andv Nichols Anita Worlow Annette Chinn Brian Uhler Claire Hervey Collins David

Wellhouse Dean Wallraff Deborah Smith Dennis Speciale Edward Jewik Evelyn Tseno Ferlvn

Junio Frances McChesney Geoffrev Neill Grace R. Chan Gwendolyn Carlos Harmeet Barkschat
Hasmik Yaghobyan Hortensia Mato J. Bradley Burgess Jai Prasad Jay Lal Jennifer L. Fordyce
Jennv Newman Jill Kanemasu Jim Spano Jolene Tollenaar Kathv Rios Lacey Bavsinaer Lee

Scott Lori Okun Marieta Delfin Mark Ibele Mark Rewolinski Matt Jones Matthew Schuneman Mea
Svoboda Michael Bvrne Michael Lauffer Michelle Mendoza Nicole Kuenzi Renee Purdy Samuel

Unger Socorro Aquino Susan Geanacou Tom Dyer

Cc Heidi Palchik

Subject New Documents to Website 10-TC-09 Upper Santa Clara River Chloride Requirements

Date Monday October 21 2013 122400 PM

The Commission on State Mandates has uploaded new documents on the Commissions website for

10-TC-09 Upper Santa Clara River Chloride Requirements.

Current Mailing List dated October 21 2013

Proof of Service dated October 21 2013

City of Santa Clarita Comments dated October 18 2013

You may access these documents at http//www.csm.ca.gov/pendingclaims/uscrcr.shtml

Section 1181.2 cA of the Commissions regulations states that by providing an electronic maile-mailaddress for the mailing list for a matter a person consents to e-mail service of documents for

that matter. Therefore because you have provided your e-mail address to the Commission for a

mailing list you are deemed to have consented to service by e-mail. However please note that

e-filing and service by e-mail is voluntary. If you do not wish to be served by e-mail please notify

the Commission and your e-mail address will be removed from the mailing list and you will be

served by hard copy.

Please contact me if you have questions or are unable to access these documents.

Thank you

Lorenzo Duran



DECLARATION OF SERVICE BY EMAIL

I the undersigned declare as follows

I am a resident of the County of Solano and I am over the age of 18 years and not a party to the

within action. My place of employment is 980 Ninth Street Suite 300 Sacramento

California 95814.

On October 21 2013 I served the

City of Santa Clarita Comments

Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

by making it available on the Commissions website and providing notice of how to locate it to

the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of C lifo nia that the foregoing is

true and correct and that this declaration was executed on Octobe 2112013 at Sacramento

California.

LordhAo Duran Jr.

Commission on State Mandates

980 Ninth Street Suite 300

Sacramento CA 95814

916 323-3562



Commission on State Mandates

Original List Date 4/13/2011

Last Updated 10/21/2013

List Print Date 10/21/2013

Claim Number 10-TC-09

Issue Upper Santa Clara River Chloride Requirements

TO ALL PARTIES AND INTERESTED PARTIES

Mailing List

Each commission mailing list is continuously updated as requests are received to include or remove any party or person

on the mailing list. A current mailing list is provided with commission correspondence and a copy of the current mailing

list is available upon request at any time. Except as provided otherwise by commission rule when a party or interested

party files any written material with the commission concerning a claim it shall simultaneously serve a copy of the wriften

material on the parties and interested parties to the claim identified on the mailing list provided by the commission.

However this requirement may also be satisfied by electronically filing your documents. Please see

http//www.csm.ca.gov/dropbox.shtml on the Commissions website for instructions on electronic filing. Cal. Code

Regs. tit. 2 1181.2.

Mr. Geoffrey Neill Tel 916 327-7500

California State Association of Counties
Email gneill@counties.org

1100 K Street Ste 101

Sacramento CA 95814 Fax 916321-5070

Mr. J. Bradley Burgess Tel 916595-2646

MGT of America
Email Bburgess@mgtamer.com

895 La Sierra Drive

Sacramento CA 95864 Fax

Ms. Marieta Delfin Tel 916 323-0706

State Controllers Office B-08 Email mdelfin@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916322-4404

Sacramento CA 95816

Ms. Kathy Rios Tel 916 324-5919

State Controllers Office
Email krios@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916323-4807

Sacramento CA 95816

Mr. Andy Nichols Tel 916 455-3939

Nichols Consulting
Email andy@nichols-consulting.com

1857 44th Street

Sacramento CA 95819 Fax 916739-8712

Ms. Anita Worlow Tel 916 972-1666

AK Company Email akcompany@um.att.com
3531 Kersey Lane

Sacramento CA 95864 Fax
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Mr. Tom Dyer Tel 916 445-3274

Department of Finance A-15 Email tom.dyer@dof.ca.gov
915 L Street

Sacramento CA 95814 Fax

Ms. Jennifer L. Fordyce Tel 916 324-6682

State Water Resources Control Board
Email jfordyce@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Ms. Renee Purdy Tel 213 576-6622

Los Angeles Regional Water Quality Control Board
Email rpurdy@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343
Fax

Ms. Lori Okun Tel 916 341-5165

State Water Resources Control Board
Email lokun@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Ms. Hortencia Mato Tel 949 644-3000

City of Newport Beach
Email hmato@newportbeachca.gov

100 Civic Center Drive

Newport Beach CA 92660 Fax

Mr. David Wellhouse Tel 916 368-9244

David Wellhouse Associates Inc.
Email dwa-david@surewest.net

3609 Bradshaw Road Suite H-382

Sacramento CA 95927 Fax 916368-5723

Ms. Jill Kanemasu Tel 916 322-9891

State Controllers Office B-08 Email jkanemasu@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Mr. Matthew Schuneman Tel 847 513-5504

MAXIMUS
Email matthewschuneman@maximus.com

900 Skokie Boulevard Suite 265

Northbrook IL 60062 Fax 703 251-8240

Mr. Samuel Unger Tel 213 576-6605

Los Angeles Regional Water Quality Control Board
Email sunger@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343 Fax 213576-6686

Ms. Claire Hervey Collins Tel 213 580-5103

Lewis Brisbois Bisgaard Smith LLP
Email claire.collins@lewisbrisbois.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012 Fax 213250-7900
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Ms. Evelyn Tseng Tel 949 644-3127

City of Newport Beach
Email etseng@newportbeachca.gov

100 Civic Center Drive

Newport Beach CA 92660 Fax 949644-3339

Mr. Lee Scott Tel 916 445-3274

Department of Finance A-15 Email Lee.Scott@dof.ca.gov
915 L Street 8th Floor

Sacramento CA 95814 Fax

Mr. Jay Lal Tel 916 324-0256

State Controllers Office B-08 Email JLaI@sco.ca.gov
Division of Accounting Reporting

3301 C Street Suite 700 Fax 916323-6527

Sacramento CA 95816

Ms. Michelle Mendoza Tel 949 440-0845 x 101

MAXIMUS
Email michellemendoza@maximus.com

17310 Red Hill Avenue Suite 340

I rvi ne CA 92614 Fax 614523-3679

Ms. Nicole Kuenzi Tel 916 322-4142

State Water Resources Control Board
Email nicole.kuenzi@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Mr. Matthew Jones Tel 916 323-3562

Commission on State Mandates
Email matt.jones@csm.ca.gov

980 9th Street Suite 300

Sacramento CA 95814 Fax

Ms. Annette Chinn Tel 916 939-7901

Cost Recovery Systems Inc.
Email achinncrs@aol.com

705-2 East Bidwell Street 294
Folsom CA 95630 Fax 916939-7801

Mr. Michael Byrne Tel 916 445-3274

Department of Finance
Email michael.byrne@dof.ca.gov

915 L Street 8th Floor

Sacramento CA 95814 Fax

Mr. Dean Wallraff Tel 818 353-4268

Advocates for the Environment
Email dw@aenv.org

10211 Sunland Blvd.

Shadow Hills CA 91040-1739 Fax

Mr. Mark Ibele Tel 916 651-4103

Senate Budget Fiscal Review Committee E-22 Email Mark.lbele@sen.ca.gov
California State Senate

State Capitol Room 5019 Fax 916323-8386

Sacramento CA 95814
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Ms. Ferlyn Junio Tel 916 480-9444

Nimbus Consulting Group LLC
Email fjunio@nimbusconsultinggroup.com

2386 Fair Oaks Boulevard Suite 104

Sacramento CA 95825 Fax 800518-1385

Mr. Dennis Speciale Tel 916 324-0254

State Controllers Office B-08 Email DSpeciale@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Mr. Edward Jewik Tel 213 974-8564

Los Angeles County Auditor-Controllers Office
Email ejewik@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012
Fax 213 617-8106

Mr. Allan Burdick Tel 916 203-3608

Mandates Plus
Email allanburdick@gmail.com

1104 Corporate Way
Sacramento CA 95831 Fax

Mr. Brian Uhler Tel 916 319-8328

Legislative Analysts Office B-29 Email brian.uhler@lao.ca.gov
925 L Street Suite 1000

Sacramento CA 95814 Fax

Ms. Jenny Newman Tel 213 576-6691

Los Angeles Regional Water Quality Control Board
Email jnewman@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343 Fax 213576-6840

Ms. Grace R. Chan Tel 562 699-7411

Santa Clarita Valley Sanitation District of Los Angeles Email gchan@lacsd.org
1955 Workman Mill Road

Whiftier CA 90601 Fax

Ms. Frances McChesney Tel 916 341-5174

State Water Resources Control Board
Email fmcchesney@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Ms. Socorro Aquino Tel 916 322-7522

State Controllers Office
Email SAquino@sco.ca.gov

Division of Audits

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Jolene Tollenaar Tel 916 443-9136

MGT of America
Email jolene tollenaar@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766
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Ms. Susan Geanacou Tel 916 445-3274

Department of Finance A-15 Email susan.geanacou@dof.ca.gov
915 L Street Suite 1280

Sacramento CA 95814 Fax 916 449-5252

Ms. Lacey Baysinger Tel 916 324-0254

State Controllers Office
Email Ibaysinger@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Meg Svoboda Tel 916 651-1500

California Senate Office of Research
Email Meg.Svoboda@sen.ca.gov

1020 N Street Suite 200

Sacramento CA 95814
Fax

Ms. Gwendolyn Carlos Tel 916 324-5919

State Controllers Office
Email gcarlos@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916323-4807

Sacramento CA 95816

Ms. Deborah Smith Tel 213 576-6609

Los Angeles Regional Water Quality Control Board
Email dsmith@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343 Fax 213576-6840

Ms. Harmeet Barkschat Tel 916 727-1350

Mandate Resource Services LLC
Email harmeet@calsdre.com

5325 Elkhorn Blvd. 307
Sacramento CA 95842 Fax 916727-1734

Mr. Mark Rewolinski Tel 949 440-0845

MAXIMUS
Email markrewolinski@maximus.com

625 Coolidge Drive Suite 100

Folsom CA 95630 Fax 916366-4838

Mr. Jim Spano Tel 916 323-5849

State Controllers Office B-08 Email jspano@sco.ca.gov
Division of Audits

3301 C Street Suite 700 Fax 916327-0832

Sacramento CA 95816

Mr. Jai Prasad Tel 909 386-8854

County of San Bernardino
Email jai.prasad@atc.sbcounty.gov

Office ofAuditor-Controller

222 West Hospitality Lane 4th Floor Fax 909386-8830

San Bernardino CA 92415-0018
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Mr. Michael Lauffer Tel 916 341-5183

State Water Resources Control Board
Email mlauffer@waterboards.ca.gov

1001 I Street 22nd Floor

Sacramento CA 95814-2828 Fax 916641-5199

Ms. Hasmik Yaghobyan Tel 213 893-0792

County of Los Angeles Email hyaghobyan@auditor.lacounty.gov
Auditor-Controllers Office

500 W. Temple Street Room 603 Fax 213 617-8106

Los Angeles CA 90012
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From Lorenzo Duran

To Allan Burdick Andv Nichols Anita Worlow Annette Chinn Brian Uhler Claire Hervey Collins David

Wellhouse Dean Wallraff Deborah Smith Dennis Speciale Edward Jewik Evelyn Tseno Ferlvn

Junio Frances McChesney Geoffrev Neill Grace R. Chan Gwendolyn Carlos Harmeet Barkschat
Hasmik Yaghobyan Hortensia Mato J. Bradley Burgess Jai Prasad Jay Lal Jennifer L. Fordyce
Jennv Newman Jill Kanemasu Jim Spano Jolene Tollenaar Kathv Rios Lacey Bavsinaer Lee

Scott Lori Okun Marieta Delfin Mark Ibele Mark Rewolinski Matt Jones Matthew Schuneman Mea
Svoboda Michael Bvrne Michael Lauffer Michelle Mendoza Nicole Kuenzi Renee Purdy Samuel

Unger Socorro Aquino Susan Geanacou Tom Dyer Travis Lanae

Cc Heidi Palchik

Subject New Documents to Website 10-TC-09 Upper Santa Clara River Chloride Requirements

Date Monday November 04 2013 31900 PM

The Commission on State Mandates has uploaded new documents on the Commissions website for

10-TC-09 Upper Santa Clara River Chloride Requirements.

Current Mailing List dated November 4 2013

Proof of Service dated November 4 2013

Claimant Comments dated November 1 2013

CRWQCB Comments dated November 1 2013

You may access these documents at http//www.csm.ca.gov/pendingclaims/uscrcr.shtml

Section 1181.2 cA of the Commissions regulations states that by providing an electronic maile-mailaddress for the mailing list for a matter a person consents to e-mail service of documents for

that matter. Therefore because you have provided your e-mail address to the Commission for a

mailing list you are deemed to have consented to service by e-mail. However please note that

e-filing and service by e-mail is voluntary. If you do not wish to be served by e-mail please notify

the Commission and your e-mail address will be removed from the mailing list and you will be

served by hard copy.

Please contact me if you have questions or are unable to access these documents.

Thank you

Lorenzo Duran



DECLARATION OF SERVICE BY EMAIL

I the undersigned declare as follows

I am a resident of the County of Sacramento and I am over the age of 18 years and not a party to

the within action. My place of employment is 980 Ninth Street Suite 300 Sacramento

California 95814.

On November 4 2013 2013 I served the

California Regional Water Quality Control Board Comments and Claimant

Comments

Upper Santa Clara River Chloride Requirements 10-TC-09

Los Angeles Regional Water Quality Control Board Resolution No. R4-2008-012

Effective December 11 2008

Santa Clarita Valley Sanitation District of Los Angeles County Claimant

by making it available on the Commissions website and providing notice of how to locate it to

the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of Califorghiq that the foregoing is

true and correct and that this declaration was executed on NovembeY013 at Sacramento

California.

nzo Duran Jr.

Commission on State Mandates

980 Ninth Street Suite 300

Sacramento CA 95814

916 323-3562



Commission on State Mandates

Original List Date 4/13/2011

Last Updated 11/4/2013

List Print Date 11/04/2013

Claim Number 10-TC-09

Issue Upper Santa Clara River Chloride Requirements

TO ALL PARTIES AND INTERESTED PARTIES

Mailing List

Each commission mailing list is continuously updated as requests are received to include or remove any party or person

on the mailing list. A current mailing list is provided with commission correspondence and a copy of the current mailing

list is available upon request at any time. Except as provided otherwise by commission rule when a party or interested

party files any written material with the commission concerning a claim it shall simultaneously serve a copy of the wriften

material on the parties and interested parties to the claim identified on the mailing list provided by the commission.

However this requirement may also be satisfied by electronically filing your documents. Please see

http//www.csm.ca.gov/dropbox.shtml on the Commissions website for instructions on electronic filing. Cal. Code

Regs. tit. 2 1181.2.

Mr. Geoffrey Neill Tel 916 327-7500

California State Association of Counties
Email gneill@counties.org

1100 K Street Ste 101

Sacramento CA 95814 Fax 916321-5070

Mr. J. Bradley Burgess Tel 916595-2646

MGT of America
Email Bburgess@mgtamer.com

895 La Sierra Drive

Sacramento CA 95864 Fax

Ms. Marieta Delfin Tel 916 323-0706

State Controllers Office B-08 Email mdelfin@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916322-4404

Sacramento CA 95816

Ms. Kathy Rios Tel 916 324-5919

State Controllers Office
Email krios@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916323-4807

Sacramento CA 95816

Mr. Andy Nichols Tel 916 455-3939

Nichols Consulting
Email andy@nichols-consulting.com

1857 44th Street

Sacramento CA 95819 Fax 916739-8712

Ms. Anita Worlow Tel 916 972-1666

AK Company Email akcompany@um.att.com
3531 Kersey Lane

Sacramento CA 95864 Fax
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Mr. Tom Dyer Tel 916 445-3274

Department of Finance A-15 Email tom.dyer@dof.ca.gov
915 L Street

Sacramento CA 95814 Fax

Ms. Jennifer L. Fordyce Tel 916 324-6682

State Water Resources Control Board
Email jfordyce@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Ms. Renee Purdy Tel 213 576-6622

Los Angeles Regional Water Quality Control Board
Email rpurdy@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343
Fax

Ms. Lori Okun Tel 916 341-5165

State Water Resources Control Board
Email lokun@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Ms. Hortencia Mato Tel 949 644-3000

City of Newport Beach
Email hmato@newportbeachca.gov

100 Civic Center Drive

Newport Beach CA 92660 Fax

Mr. David Wellhouse Tel 916 368-9244

David Wellhouse Associates Inc.
Email dwa-david@surewest.net

3609 Bradshaw Road Suite H-382

Sacramento CA 95927 Fax 916368-5723

Ms. Jill Kanemasu Tel 916 322-9891

State Controllers Office B-08 Email jkanemasu@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Mr. Matthew Schuneman Tel 847 513-5504

MAXIMUS
Email matthewschuneman@maximus.com

900 Skokie Boulevard Suite 265

Northbrook IL 60062 Fax 703 251-8240

Mr. Samuel Unger Tel 213 576-6605

Los Angeles Regional Water Quality Control Board
Email sunger@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343 Fax 213576-6686

Ms. Claire Hervey Collins Tel 213 580-5103

Lewis Brisbois Bisgaard Smith LLP
Email claire.collins@lewisbrisbois.com

221 N. Figueroa Street Suite 1200

Los Angeles CA 90012 Fax 213250-7900
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Ms. Evelyn Tseng Tel 949 644-3127

City of Newport Beach
Email etseng@newportbeachca.gov

100 Civic Center Drive

Newport Beach CA 92660 Fax 949644-3339

Mr. Lee Scott Tel 916 445-3274

Department of Finance A-15 Email Lee.Scott@dof.ca.gov
915 L Street 8th Floor

Sacramento CA 95814 Fax

Mr. Jay Lal Tel 916 324-0256

State Controllers Office B-08 Email JLaI@sco.ca.gov
Division of Accounting Reporting

3301 C Street Suite 700 Fax 916323-6527

Sacramento CA 95816

Ms. Michelle Mendoza Tel 949 440-0845 x 101

MAXIMUS
Email michellemendoza@maximus.com

17310 Red Hill Avenue Suite 340

I rvi ne CA 92614 Fax 614523-3679

Ms. Nicole Kuenzi Tel 916 322-4142

State Water Resources Control Board
Email nicole.kuenzi@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Mr. Matthew Jones Tel 916 323-3562

Commission on State Mandates
Email matt.jones@csm.ca.gov

980 9th Street Suite 300

Sacramento CA 95814 Fax

Ms. Annette Chinn Tel 916 939-7901

Cost Recovery Systems Inc.
Email achinncrs@aol.com

705-2 East Bidwell Street 294
Folsom CA 95630 Fax 916939-7801

Mr. Michael Byrne Tel 916 445-3274

Department of Finance
Email michael.byrne@dof.ca.gov

915 L Street 8th Floor

Sacramento CA 95814 Fax

Mr. Dean Wallraff Tel 818 353-4268

Advocates for the Environment
Email dw@aenv.org

10211 Sunland Blvd.

Shadow Hills CA 91040-1739 Fax

Mr. Mark Ibele Tel 916 651-4103

Senate Budget Fiscal Review Committee E-22 Email Mark.lbele@sen.ca.gov
California State Senate

State Capitol Room 5019 Fax 916323-8386

Sacramento CA 95814
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Ms. Ferlyn Junio Tel 916 480-9444

Nimbus Consulting Group LLC
Email fjunio@nimbusconsultinggroup.com

2386 Fair Oaks Boulevard Suite 104

Sacramento CA 95825 Fax 800518-1385

Mr. Dennis Speciale Tel 916 324-0254

State Controllers Office B-08 Email DSpeciale@sco.ca.gov
Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Mr. Edward Jewik Tel 213 974-8564

Los Angeles County Auditor-Controllers Office
Email ejewik@auditor.lacounty.gov

500 W. Temple Street Room 603

Los Angeles CA 90012
Fax 213 617-8106

Mr. Allan Burdick Tel 916 203-3608

7525 Myrtle Vista Avenue

Sacramento CA 95831

Email

Fax

allanburdick@gmail.com

Mr. Brian Uhler Tel 916 319-8328

Legislative Analysts Office B-29 Email brian.uhler@lao.ca.gov
925 L Street Suite 1000

Sacramento CA 95814 Fax

Ms. Jenny Newman Tel 213 576-6691

Los Angeles Regional Water Quality Control Board
Email jnewman@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343 Fax 213576-6840

Ms. Grace R. Chan Tel 562 699-7411

Santa Clarita Valley Sanitation District of Los Angeles Email gchan@lacsd.org
1955 Workman Mill Road

Whiftier CA 90601 Fax

Ms. Frances McChesney Tel 916 341-5174

State Water Resources Control Board
Email fmcchesney@waterboards.ca.gov

1001 I Street 22nd floor

Sacramento CA 95814 Fax 916341-5199

Ms. Socorro Aquino Tel 916 322-7522

State Controllers Office
Email SAquino@sco.ca.gov

Division of Audits

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Jolene Tollenaar Tel 916 443-9136

MGT of America
Email jolene tollenaar@mgtamer.com

2001 P Street Suite 200

Sacramento CA 95811 Fax

_

916443-1766
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Ms. Susan Geanacou Tel 916 445-3274

Department of Finance A-15 Email susan.geanacou@dof.ca.gov
915 L Street Suite 1280

Sacramento CA 95814 Fax 916 449-5252

Ms. Lacey Baysinger Tel 916 324-0254

State Controllers Office
Email Ibaysinger@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700

Sacramento CA 95816

Fax

Ms. Meg Svoboda Tel 916 651-1500

California Senate Office of Research
Email Meg.Svoboda@sen.ca.gov

1020 N Street Suite 200

Sacramento CA 95814
Fax

Ms. Gwendolyn Carlos Tel 916 324-5919

State Controllers Office
Email gcarlos@sco.ca.gov

Division of Accounting and Reporting

3301 C Street Suite 700 Fax 916323-4807

Sacramento CA 95816

Ms. Deborah Smith Tel 213 576-6609

Los Angeles Regional Water Quality Control Board
Email dsmith@waterboards.ca.gov

320 West 4th Street Suite 200

Los Angeles CA 90013-2343 Fax 213576-6840

Ms. Harmeet Barkschat Tel 916 727-1350

Mandate Resource Services LLC
Email harmeet@calsdre.com

5325 Elkhorn Blvd. 307
Sacramento CA 95842 Fax 916727-1734

Mr. Mark Rewolinski Tel 949 440-0845

MAXIMUS
Email markrewolinski@maximus.com

625 Coolidge Drive Suite 100

Folsom CA 95630 Fax 916366-4838

Mr. Jim Spano Tel 916 323-5849

State Controllers Office B-08 Email jspano@sco.ca.gov
Division of Audits

3301 C Street Suite 700 Fax 916327-0832

Sacramento CA 95816

Mr. Jai Prasad Tel 909 386-8854

County of San Bernardino
Email jai.prasad@atc.sbcounty.gov

Office ofAuditor-Controller

222 West Hospitality Lane 4th Floor Fax 909386-8830

San Bernardino CA 92415-0018
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Mr. Michael Lauffer Tel 916 341-5183

State Water Resources Control Board
Email mlauffer@waterboards.ca.gov

1001 I Street 22nd Floor

Sacramento CA 95814-2828 Fax 916641-5199

Ms. Hasmik Yaghobyan Tel 213 893-0792

County of Los Angeles Email hyaghobyan@auditor.lacounty.gov
Auditor-Controllers Office

500 W. Temple Street Room 603 Fax 213 617-8106

Los Angeles CA 90012

Mr. Travis Lange Tel 661 286-4098

City of Santa Clarita
Email tlange@santa-clarita.com

Department of Public Works

Division of Environmental Services
Fax 661 259-8125

23920 Valencia Boulevard

Santa Clarita CA 91355
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1/8/14 Mailing List

COMMISSION ON STATE MANDATES

Mailing List

Last Updated 1/7/14

Claim Number 10-TC-09

Matter Upper Santa Clara River Chloride Requirements

Claimant Santa Clarita Valley Sanitation District of Los Angeles

TO ALL PARTIES INTERESTED PARTIES AND INTERESTED PERS ONS

Each commission mailing list is continuously updated as requests are received to include or remove

any party or person on the mailing list. A current mailing list is provided with commission

correspondence and a copy of the current mailing list is available upon request at any time. Except

as provided otherwise by commission rule when a party or interested party files any written material

with the commission concerning a claim it shall simultaneously serve a copy of the written material

on the parties and interested parties to the claim identified on the mailing list provided by the

commission. Cal. Code Regs. tit. 2 1181.2.

Socorro Aquino State Controllers Office

Division of Audits 3301 C Street Suite 700 Sacramento CA 95816

Phone 916 322-7522
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Phone 916 445-3274

michael.byrne@dof ca.gov

Gwendolyn Carlos State Controllers Office

Division of Accounting and Reporting 3301 C Street Suite 700 Sacramento CA 95816

Phone 916 324-5919
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Grace R. Chan Santa Clarita Valley Sanitation District ofLosAn
1955 Workman Mill Road Whittier CA
Phone 562 699-7411
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Auditor-Controllers Office 500 W. Temple Street Room 603 Los Angeles CA 90012

Phone 213 974-8564

ejcwik@auditor.lacounty.gov

Matt Jones Commission on State Mandates

980 9th Street Suite 300 Sacramento CA 95814

Phone 916 323-3562

matt.jones@csm.ca.gov

Ferlyn Junio Nimbus Consulting GroupLLC
2386 Fair Oaks Boulevard Suite 104 Sacramento CA 95825

Phone 916 480-9444

fjunio@nimbusconsultinggroup.com
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IY-ances McChesney State Water Resources Control Board

10011 Street 22nd floor Sacramento CA 95814

Phone 916 341-5174

fincchesney@waterboards.ca.gov

1Vfichelle Mendoza MAXIMUS
17310 Red Hill Avenue Suite 340 Irvine CA 95403

Phone 949 440-0845
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Phone 916 327-7500

gneill@counties.org

JessicaNewman State WaterResources Control Board

10011 Street 22nd floor Sacramento CA 95814

Phone 916 341-5168

jmnewman@waterboards.ca.gov

Andy Nichols Nichols Consulting
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Phone 916 455-3939

andy@nichols-consulting.com

Marianne OMalley Legislative Analysts Office B-29
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Phone 949 644-3127
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Brian Uhler Legislative Analysts Office

925 L Street Suite 1000 Sacramento CA 95814
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Samuel Unger LosAngelesRegional Water Quality Control Board

320 West 4th Street Suite 200 Los Angeles CA 90013-2343
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10211 Sunland Blvd. Shadow Hills CA 91040-1739
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3609 Bradshaw Road Suite 121 Sacramento CA 95927
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dwa-david@surewest.net
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3531 Kersey Lane Sacramento CA 95864
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From Heidi Palchik

To Socorro Aguino Harmeet Barkschat Lacey Bavsinaer Allan Burdick J. Bradley Buraess Michael

Bvrne Gwendolyn Carlos Grace R. Chan Annette Chinn Marieta Delfin Tom Dyer Jennifer

Fordvice Susan Geanacou Claire Hervey Collins Dorothv Holzem Mark Ibele Edward Jewik Matt

Jones Ferlyn Junio Jill Kanemasu Jean Kinney Hurst Nicole Kuenzi Jay Lal Travis Lanae
Michael Lauffer Kathleen Lvnch Hortensia Mato Frances McChesnev Michelle Mendoza Geoffrev

Neill Jessica Newman Andy Nichols Marianne OMallev Lori Okun Christian Osmena Keith

Petersen Jai Prasad Renee Purdy Mark Rewolinski Kathy Rios Matthew Schuneman Lee Scott
David Scribner Deborah Smith Jim Spano Dennis Speciale Meg Svoboda Jolene Tollenaar
Evelyn Tseng Brian Uhler Samuel Unaer Dean Wallraff David Wellhouse Anita Worlow Hasmik

Yaahobyan

Cc Jason Hone

Subject New Documents to Website Upper Santa Clara River Chloride Requirements 10-TC-09

Date Thursday January 09 2014 20900 PM

Good Afternoon

The Commission on State Mandates Commission has issued the proposed statement of

decision for the Upper Santa Clara River Chloride Requirements program 10-TC-09.

You may access this document under the Current Hearing tab on the Commissions website

at http//www.csm.ca.gov/agendas/012414.shtml.

Section 1181.2 cA of the Commissions regulations states that by providing an electronic

mail e-mail address for the mailing list for a matter a person consents to e-mail service of

documents for that matter. Therefore because you have provided your e-mail address to the

Commission for a mailing list you are deemed to have consented to service by e-mail.

However please note that e-filing and service by e-mail is voluntary. If you do not wish to

be served by e-mail please notify the Commission and your e-mail address will be removed

from the mailing list and you will be served by hard copy.

Please contact me if you have questions or are unable to access these documents.

Thank you
Heidi

Heidi Paichik

Program Analyst

Commission on State Mandates

980 Ninth Street Suite 300

Sacramento CA 95814

www.csm.ca.gov

Phone 916 323-8218

Fax 916 445-0278

CONFIDENTIALITY NOTICE This communication with its contents may contain confidential and/or

legally privileged information. It is solely for the use of the intended recipients. Unauthorized

interception review use ordisclosure is prohibited and may violate applicable laws including the

Electronic Communications Privacy Act. If you are not the intended recipient please contact the

sender and destroy all copies of the communication.

ýPlease consider the environment before printing this e-mail



1/30/2014 Mailing List

COMMISSION ON STATE MANDATES

Mailing List

Last Updated 1/22/14

Claim Number 10-TC-09

Matter Upper Santa Clara River Chloride Requirements

Claimant Santa Clarita Valley Sanitation District of Los Angeles

TO ALL PARTIES INTERESTED PARTIES AND INTERESTED PERS ONS

Each commission mailing list is continuously updated as requests are received to include or remove

any party or person on the mailing list. A current mailing list is provided with commission

correspondence and a copy of the current mailing list is available upon request at any time. Except

as provided otherwise by commission rule when a party or interested party files any written material

with the commission concerning a claim it shall simultaneously serve a copy of the written material

on the parties and interested parties to the claim identified on the mailing list provided by the

commission. Cal. Code Regs. tit. 2 1181.2.
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895 La Sierra Drive Sacramento CA 95864

Phone 916595-2646

Bburgcss@mgtamcr.com

1Vfichael Byrne Department ofFinance

915 L Street 8th Floor Sacramento CA 95814
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1955 Workman Mill Road Whittier CA
Phone 562 699-7411

gchan@lacsd.org

Annette Chinn Cost Recovery SystemsInc.

705-2 East Bidwell Street 294 Folsom CA 95630

Phone 916 939-7901

achinncrs @aol.com

Marieta Delfin State Controllers Office

Division of Accounting and Reporting 3301 C Street Suite 700 Sacramento CA 95816

Phone 916 323-0706

mdelfm@sco.ca.gov

Tom Dyer Department ofFinance A-1 S
915 L Street Sacramento CA 95814

Phone 916 445-3274

tom.dyer@dof ca.gov

Jennifer Fordyce State Water Resources Control Board

10011 Street 22nd floor Sacramento CA 95814

Phone 916 324-6682

jfordyce@waterboards.ca.gov

Susan Geanacou Department ofFinance

915 L Street Suite 1280 Sacramento CA 95814

Phone 916 445-3274

susan.geanacou@dofca.gov

Claire Hervey Collins Lewis Brisbois Bisgaard Smith LLP

Claimant Representative

221 N. Figueroa Street Suite 1200 Los Angeles CA
Phone 213 580-5100

claire.collins@lewisbrisbois.com

Dorothy Holzem California Special Districts Association

11121 Street Suite 200 Sacramento CA 95814

Phone 916 442-7887

dorothyh@csda.net

Mark Ibele Senate Budget Fiscal Review Committee

California State Senate State Capitol Room 5019 Sacramento CA 95814

Phone 916 651-4103

Mark.Ibele@sen.ca.gov

Edward Jewik County ofLos Angeles

hftp//csm.ca.gov/csmint/cats/print-Mailing_list-from-claim.php 2/6
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Auditor-Controllers Office 500 W. Temple Street Room 603 Los Angeles CA 90012

Phone 213 974-8564

ejcwik@auditor.lacounty.gov

Matt Jones Commission on State Mandates

980 9th Street Suite 300 Sacramento CA 95814

Phone 916 323-3562

matt.jones@csm.ca.gov

Ferlyn Junio Nimbus Consulting GroupLLC
2386 Fair Oaks Boulevard Suite 104 Sacramento CA 95825

Phone 916 480-9444

fjunio@nimbusconsultinggroup.com

Jill Kanemasu State Controllers Office

Division of Accounting and Reporting 3301 C Street Suite 700 Sacramento CA 95816

Phone 916 322-9891

jkanemasu@sco.ca.gov

Anita Kerezsi AK Company
3531 Kersey Lane Sacramento CA 95864

Phone 916 972-1666

akcompany @um.att.com

Jean Kinney Hurst Senior Legislative Representative Revenue Taxation California State

Association ofCounties CSAC
1100 K Street Suite 101 Sacramento CA 95814-3941

Phone 916 327-7500

jhurst@countics.org

Nicole Kuenzi State Water Resources Control Board

10011 Street Sacramento Calif

Phone 916 341-5199

nicole.kuenzi@waterboards.ca.gov

Jay Lal State Controllers Office B-08
Division of Accounting Reporting 3301 C Street Suite 700 Sacramento CA 95816

Phone 916 324-0256

JLal@sco.ca.gov

Travis Lange Department ofPublic Works

Division of Environmental Services 23920 Valencia Boulevard Santa Clarita CA
Phone 661 286-4098

tlangc@santa-clarita.com

1Vfichael Lauffer Chief Counsel State Water Resources Control Board

10011 Street 22nd Floor Sacramento CA 95814-2828

Phone 916 341-5183

mlauffer@watcrboards.ca.gov

Kathleen Lynch Department ofFinance A-1 S
915 L Street Suite 1280 17th Floor Sacramento CA 95814

Phone 916 445-3274

kathleen.lynch@dof ca.gov

hftp//csm.ca.gov/csmint/cats/print-Mailing_list-from-claim.php 3/6
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Hortens ia Mato City ofNewport Beach

100 Civic Center Drive Newport Beach CA 92660

Phone 949 644-3000

hmato@newportbeachca.gov

IY-ances McChesney State Water Resources Control Board

10011 Street 22nd floor Sacramento CA 95814

Phone 916 341-5174

fincchesney@waterboards.ca.gov

1Vfichelle Mendoza MAXIMUS
17310 Red Hill Avenue Suite 340 Irvine CA 95403

Phone 949 440-0845

michclIcmcndoza@maximus.com

Geoffrey Neill Senior Legislative Analyst Revenue Taaation California State Association

ofCounties CSAC
1100 K Street Suite 101 Sacramento CA 95814

Phone 916 327-7500

gneill@counties.org

Andy Nichols Nichols Consulting

1857 44th Street Sacramento CA 95819

Phone 916 455-3939

andy@nichols-consulting.com

Marianne OMalley Legislative Analysts Office B-29
925 L Street Suite 1000 Sacramento CA 95814

Phone 916 319-8315

mariannc.Oma1Icy@Iao.ca.gov

Lori Okun State Water Resources Control Board

10011 Street 22nd floor Sacramento CA 95814

Phone 916 341-5165

lokun@waterboards.ca.gov

Christian Osmena Department ofFinance

915 L Street Sacramento CA 95814

Phone 916 445-0328

christian.osmena@dof.ca.gov

Keith Petersen SixTen Associates

P.O. Box 340430 Sacramento CA 95834-0430

Phone 916 419-7093

kbpsixten@aol.com

Jai Prasad County ofSan Bernardino

Office of Auditor-Controller 222 West Hospitality Lane 4th Floor San Bernardino CA92415-0018
Phone 909 386-8854

jai.prasad@atc.sbcounty.gov

Renee Purdy Los Angeles Regional Water Quality Control Board

320 West 4th Street Suite 200 Los Angeles CA 90013-2343

hftp//csm.ca.gov/csmint/cats/print-Mailing_list-from-claim.php 4/6
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Phone 213 576-6686

rpurdy@waterboards.ca.gov

Mark Rewolins ki MAXIMUS
625 Coolidge Drive Suite 100 Folsom CA 95630

Phone 949 440-0845

markrewolin s ki@maximu s .co

Kathy Rios State Controllers Office

Division of Accounting and Reporting 3301 C Street Suite 700 Sacramento CA 95816

Phone 916 324-5919

krios@sco.ca.gov

Matthew S chuneman MAXIMUS
900 Skokie Boulevard Suite 265 Northbrook 1160062

Phone 847 513-5504

matthcwschuncman@maxirnus.com

Lee Scott Department ofFinance

15 L Street 8th Floor Sacramento CA 95814

Phone 916 445-3274

lee.scott@dofca.gov

David Scribner Max855 0

2200 Sunrise Boulevard Suite 240 Gold River CA 95670

Phone 916 852-8970

dscribncr@max8550.com

Deborah Smith Los Angeles Regional Water Quality Control Board

320 West 4th Street Suite 200 Los Angeles CA
Phone 213 576-6609

dsmith@waterboards.ca.gov

Jim Spano Chief Mandated Cost Audits Bureau State Controllers Office

Division of Audits 3301 C Street Suite 700 Sacramento CA 95816

Phone 916 323-5849

jspano@sco.ca.gov

Dennis Speciale State Controllers Office

Division of Accounting and Reporting 3301 C Street Suite 700 Sacramento CA 95816

Phone 916 324-0254

DSpeciale@sco.ca.gov

Meg Swboda Senate Office ofResearch

1020 N Street Suite 200 Sacramento CA
Phone 916 651-1500

meg.svoboda@sen.ca.gov

Jolene Tollenaar MGT ofAmerica

2001 P Street Suite 200 Suite 200 Sacramento CA 95811

Phone 916 443-9136

jolene_tollenaar@mgtamer.com

Evelyn Tseng City ofNewport Beach

100 Civic Center Drive Newport Beach CA 92660

hftp//csm.ca.gov/csmint/cats/print-Mailing_list-from-claim.php 5/6
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Phone 949 644-3127

etseng@newportbeachca.gov

Brian Uhler Legislative Analysts Office

925 L Street Suite 1000 Sacramento CA 95814

Phone 916 319-8328

brian.uhler@lao.ca.gov

Samuel Unger LosAngelesRegional Water Quality Control Board

320 West 4th Street Suite 200 Los Angeles CA 90013-2343

Phone 213 576-6605

sunger@waterboards.ca.gov

Dean Wallraff Advocates for the Environment

10211 Sunland Blvd. Shadow Hills CA 91040-1739

Phone 818 353-4268

dw@aenv.org

DavidWellhouseDavid Wellhouse AssociatesInc.

3609 Bradshaw Road Suite 121 Sacramento CA 95927

Phone 916 368-9244

dwa-david@surewest.net

Wendy Wert AAEES Trustee at Large 2016 Sanitation Districts ofLos Angeles County

Facilities Planning Section 1955 Workman Mill Road Whittier CA 90601

Phone 562 908-4288

wwert@lacsd.org

Hasmik Yaghobyan County ofLos Angeles

Auditor-Controllers Office 500 W. Temple Street Room 603 Los Angeles CA 90012

Phone 213 974-9653

hyaghobyan@auditor.lacounty.gov

hftp//csm.ca.gov/csmint/cats/print-Mailing_list-from-claim.php 6/6



From Jason Hone

To Socorro Aguino Harmeet Barkschat Lacey Bavsinaer Allan Burdick J. Bradley Buraess Michael

Bvrne Gwendolyn Carlos Grace R. Chan Annette Chinn Marieta Delfin Tom Dyer Jennifer

Fordvice Susan Geanacou Claire Hervey Collins Dorothv Holzem Mark Ibele Edward Jewik Matt

Jones Ferlyn Junio Jill Kanemasu Anita Kerezsi Jean Kinney Hurst Nicole Kuenzi Jay Lal Travis

Lanae Michael Lauffer Kathleen Lvnch Hortensia Mato Frances McChesnev Michelle Mendoza
Geoffrey Neill Andy Nichols Marianne OMallev Lori Okun Christian Osmena Keith Petersen Jai

Prasad Renee Purdv Mark Rewolinski Kathv Rios Matthew Schuneman Lee Scott David Scribner
Deborah Smith Jim Spano Dennis Speciale Meg Svoboda Jolene Tollenaar Evelyn Tseng Brian

Uhler Samuel Unaer Dean Wallraff David Wellhouse Wendv Wert Hasmik Yaahobvan

Subject New Documents to Website Upper Santa Clara River Chloride Requirements 10-TC-09

Date Friday January 31 2014 90800 AM

Good Morning

The Commission on State Mandates has issued the adopted statement of decision for the llpper

Santa Clara River Chloride Requirements test claim 10-TC-09.

Current Mailing List dated January 22 2013

Adopted Statement of Decision issued January 31 2014

You may access these documents under Commission Decisions on the Commissions website.

Section 1181.2 cA of the Commissions regulations states that by providing an electronic maile-mailaddress for the mailing list for a matter a person consents to e-mail service of documents for

that matter. Therefore because you have provided your e-mail address to the Commission for a

mailing list you are deemed to have consented to service by e-mail. However please note thate-filingand service by e-mail is voluntary. If you do not wish to be served by e-mail please notify the

Commission and your e-mail address will be removed from the mailing list and you will be served by

hard copy.

Please contact me if you have questions or are unable to access these documents.

Thank you

Jason Hone

Assistant Executive Director

Commission on State Mandates

916.323.3562 1 916.445.0278 fax

980 9th Street Suite 300 1 Sacramento CA 95814

www.csm.ca.eov

CONFIDENTIALITY NOTICE This communication with its contents may contain confidential and/or legally privileged information. It is

solely for the use of the intended recipients. Unauthorized interception review use or disclosure is prohibited and may violate

applicable laws including the Electronic Communications Privacy Act. If you are not the intended recipient please contact the sender and

destroy all copies of the communication.

Please consider the environment before printing this e-mail



LEWIS 221 North Figueroa Street Suite 1200

BRISBOIS
Los Angeles California 90012

BISGAARD Telephone 213250.1800

SMITH LLP Fax 213250.7900

AITORNEYS AT LAW WWW.Iewisbrisbois.Com

PAULJ.BECK
DIRECT DIAL 213.680.5097

PAUL.BECK@LEWISBRISBOIS.COM

Custodian ofRecords
Commission on State Mandates
980 9th Street Suite 300

Sacramento CA 95814

RECEIVED

APR 0 1 2014

COMMISSION ON
STATF AII.ANDATES

March 27 2014 File No.

17.8177

Re Public Records Act Request

Dear Sir or Madam

This office represents the Santa Clarita Valley Sanitation District and this request is

made on its behalf.

Pursuant to the California Public Records Act Gov. Code 6250 etseg. Santa

Clarita Valley Sanitation District the District requests all documents making up the

administrative record of Test Claim No. 1 0-TC-09 and all proceedings relating thereto

including transcripts of any hearings thereof.

For purposes of this request a public record means any document containing

information relating to the conduct of the publics business prepared owned used or

retained by the Regional Board or any of its personnel. Document includes any
handwriting typewriting printing photostating photographing photocopying transmitting

by electronic mail or facsimile and every other means of recording upon any.tangible thing

any form of communication or representation and any record thereby created regardless

of the manner in which the record has been stored.

If you determine that some or all of the requested documents or portions of

documents are exempt from disclosure please describe the withheld documents and
deleted portions of the documents in detail. Please also specify the statutory bases for any
denial of this request or portion thereof as well as your reasons for believing that the

statutory justification applies. In addition reasonably segregable portions of documents
must be made available even if other portions of the requested documents are exempt.

ATLANTA BEAUMONT BOSTON CHARLESTON CHICAGO DALLAS DENVER FORTLAUDERDALE HOUSTON LA9UINTA LAFAYETTE LAS VEGAS LOSANGELES MADISONCOUNIY

NEW ORLEANS NEWYORK NEWARK ORANGE COUNTY PHILADELPHIA PHOENIX SACRAMENTO SAN BERNARDINO SAN DIEGO SAN FRANCISCO SEATTLE TAMPA TEMECULA TUCSON

4814-7002-8057.1



Custodian of Records

March 27 2014

Page 2

The Public Records Act provides that you are to respond to this request within ten

days. See Gov. Code 6253c. Please notify me by telephone or email when any portion

of the documents are ready and I will arrange for their pick up by courier.

For any responsive public records kept in an electronic format the District requests

that an electronic copy of the document be produced in that format. See Gov. Code

6253.9. Thank you.

O
//7

aul J. Beck of

LEWIS BRISBOIS BISGAARD SMITH LLP

PJB/ps

LEWIS BRISBOIS BISGAARD SMITH LLP www.lewisbrisbois.com

4814-7002-8057.1



Beck Paul

From Jason Hone jason.hone@csm.ca.gov
Sent Thursday April 03 2014 1007 AM
To Seck Paul

Subject Public Records Act Request - Santa Clarita Valley Sanitation District

Attachments 2014-02 PRA Request from Santa Clarita Valley Sanitation District 04-01-2014.pdf10-TC-09
ernails.pdf

RE Upper Santa Clara River Chloride Requirements 10-TC-09

Dear Mr. Beck

The Commission on State Mandates Commission received the attached public records act request on April 1
2014. Your request for all documents making up the administrative record of Test Claim No. 10-TC-09 and all

proceedings relating thereto including transcripts of any hearings thereof may be satisfied with electronic documents

available on the Commissions website and attached to this e-mail.

The majority of records responsive to this request may be downloaded froni the Commissions website as follows

All comments correspondence and filings of parties interested parties and interested persons related to this

matter as well as all Commission-issued documents and decisions may be found on this page

http//csm.ca.gov/pendingclaims/uscrcr.shtml

The proposed decision as it was before the Commission including exhibits on January 24

on the agenda page under Item 6 at

http//www.csm.ca.gov/agendas/012414.shtml

2014 may be found

The minutes and transcript of the January 24 2014 hearing adopted on March 28 2014 are linked from the

following page

http//www.csm.ca.gov/hearing.shtml

The only records not available on the Commissions website are the e-mails sent by staff to serve parties interested

parties and interested persons the documents posted on the Commissions website. Those e-mails are attached here in

PDF format.

This constitutes the complete record for the test claim 10-TC-09.

Please contact me if you have any questions.

Thank you

Jason Hone

Assistant Executive Director

Commission on State Mandates

916.3 23.3562 1916.445.0278 fax

980 9th Street Suite 300
1 5acramento CA 95814

www.csm.ca.g av



CONFIDEN7IALITY NOTICE This coinmumcation with its cantents may contain cunfidential and/oi legally privileged iri.f...o.rm.aTiqn. It is solely for the use of the

intended recipients. Unauthorized interception review use ordisclosure is prohibited and may violate applicable laws including the Electronic Communications

Privacy Act. If you are not the intended recipient please contact the sender and destroy all copies of the communication.

1.
Please consider the environment before printing this e-mail

2
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