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fax 213.626.0215 
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February 18, 2011 

Nancy Patton, Assistant E.xecutive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Re: Test Claim No. 10-TC-02 
Grant of Request for Extension of Time to Submit Cornments 

Dear Ms. Patton: 

We are writing on behalf of the County of Alameda, the Cities of Alameda„Albany, 
Berkeley, Dublin, Emeryville, Fremont, Hayward, Livermore, Newark, Oakland, Pleasanton, 
San Leandro, Union City , Alameda County Flood Control & Water Conservative District, 
and Alameda County Flood Control and Water Conservation, Zone 7 (hereinafter "Alameda 
County jurisdictions") about the recent action granting a second extension of time to submit 
comments to the Regional Water Quailty Control Board (hereinafter "Regional Board") for 
Test Claim No. 10-TC- 02. 

The Regional Board requested its first extension of time to submit comments on November 
30, 2010. The Commission granted the extension the next day, December 1, 2010, without 
providing the Alameda County Jurisdictions the opportunity to respond. Recently, on 
February 3, 2011, the Regional Board requested a second extension of time to submit 
comments. Again, the Commission granted the extension the next day, February 4, 2011, 
without providing the opportunity to respond. 

ks a result of the extensions, the Regional Board must submit its comments by May 17, 
2011, four months past the original January 17, 2011, deadilne for submission. The Alameda 
County jurisdictions understand that the Commission has the authority to grant these 
extensions upon a showing of good cause, and they are not requesting that the Commission 
rescind the extension. However, the Alameda County Jurisdictions emphasize that six (6) 
months will have passed since Test Claim No. 10-TC-02 was filed before the Regional Board 
submits its comments. 

Under California Code of Regulations, title 2, section 1181.1, subdivision (h), good cause: 

may include, but is not limited to, the following factors: (1) the number and 
complexity of the issues raised; (2) a party is new to the case, or other counsel 
is needed; (3) the individual responsible for preparing the document has other 
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time-limited commitments during the affected period; (4) the individual 
responsible for appearing at the hearing has other time-limited commitments 
during; (5) illness of a party; (6) a personal emergency; (7) a planned vacation 
that cannot reasonably be arranged; (8) a pending public records request; and 
(9) any other factor, which in the context of a particular claim shows good 
cause. 

Although the courts have not interpreted this specific regulatory deifnition, the definition of 
good cause has been analyzed in many other circumstances. In numerous decisions, the 
courts have decided that "a 
(1.) the nature and strength of the justification for the delay, (2) the duration of the delay, and 
(3) the prejudice to either [of the parties] that is likely to result from the delay." 
(Watkiifs v. Oalay of Alameda (2010) 48 Ca1.4th 533546, 106 Calaptt.3d 883 (emphasis 
added); See also Stroud v. Superior Court (2000) 23 Cal.4th 952, 969-970, 98 Cal.Rpt.r.2d 677, 4 
P.3d 933; People v. S:zeio (1981) 29 Ca1.3d 20, 29-30, 171 Cal.Rptr. 652, 623 P.2d 213; Jensen v. 
Superior Court (2008) 160 Cal.App.4th 266, 271-275, 72 Ca1.Rptr.3d 594). 

 number of factors are relevant to a determination of good causc 

The Alameda County Jurisdictions are prejudiced by the two extensions of time. The 
Commission is required by statute to "[e]nsure that a statewide cost estitnate is received 
within 12 months after receipt of a test claim," and this deadline can only be extended for six 
months upon request by the claimant or the Commission — not the state agencies. (Gov't. 
Code, § 17553, subd. (a)(2).) We understand that the Commission's regulations (Cal. Code 
Regs., tit. 2, § 1183.01, subd. (a)(2)) provide that the time to adopt a statewide cost estimate 
is tolled during extensions, but we do not believe such tolilng could operate to extend the 
total time period beyond the statutory limits set forth in Government Code section 17553 
subdivision (a)(2). During this process, the Alameda County Jurisdictions must expend 
funds to comply with the Municipal Regional Stormwater Permit, including expenditures on 
capital improvements with ongoing operations and maintenance obligations. If the 
Commission finds a state mandate does exist, as we expect that it will, then the Alameda 
C ounty Jurisdictions will have suffered prejudice by the extension of time in that they had to 
expend yet additional funds to comply with an unlawful mandate. 

To make matters worse, the Alameda County Jurisdictions were never served with the 
Regional Board's request for extension of time to submit comments. California Code of 
Regulations, title 2, section 1181.2, subdivision (b), requires any party or interested party who 
ifles with the Commission any written material concerning a claim to also simultaneously 
serve a copy on the other parties, interested parties, and interested persons identified on the 
mailing list provided by the Commission staff. 11 proof of service is to be included with any 
written material filed with the Commission staff. (Cal. Code Regs., tit. 2, § 1181.2, subd. 
(b).) This proof of service was not provided. 

Furthermore, neither the Regional Board, nor the Commission, made an inquiry of the 
Alameda County Jurisdictions before either of the extensions. We are mindful of the fact 
that California Code of Regulations, title 2, Section 1183.01, subdivision (c)(1), requires the 
Commission to respond to an extension request within 48 hours. However, especially 
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because the Alameda County Jurisdictions were not served with the request, we feel an 
opportunity should have been provided by the Commission to oppose the request or suggest 
that conditions be imposed to minimize prejudice. 

Again, this letter is not intended as an appeal to the Comt-nission's decision. However, we 
request that the Commission take the Alameda County Jurisdictions' stance into account 
going forward in these proceedings. It is critical to ensure that all parties are given an 
opportunity to be heard, not only with regard to extension requests, but also with regard to 
any other procedural or substantive issues. 

Sincerely, 

Gregory J. N 	-k 

GJN:srm 
1590132.3 
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DECLARATION OF SERVICE BY EMAIL 

I, the undersigned, declare as follows: 

I am a resident of the County of I,os Angeles and I am over the age of 18 years, and 
not a parv to the within action. My place of employment is 333 South Grand Avenue, Suitc 
1670, Los Angeles, Cailfornia 90071. 

On February 18, 2011, I senTd the: 

1. Letter regarding the grant of request for extension of time 

by electronically filing it on the Commission's website, which provides notice of how to 
locate it to the email addresses provided on the test claim mailing list. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct, and that this declaration was executed on Februaiy 18, 2011, at 
Los Angeles, California. 

\ 

Patricia Anne MCNUlty 
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Ms. Donna Ferebee
Department of Finance (A-15)
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donna.ferebee@dof.ca.govEmail
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Sacramento, CA  95814

Mr. Jeff Carosone
Department of Finance (A-15)
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Fax:

Tel:

jeff.carosone@dof.ca.govEmail
915 L Street, 8th Floor
Sacramento, CA  95814

Mr. Allan Burdick
CSAC-SB 90 Service

(916) 443-9136

(916) 443-1766Fax:

Tel:

allan_burdick@mgtamer.comEmail
2001 P Street, Suite 200
Sacramento, CA 95811
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Ms. Jill Kanemasu
State Controller's Office (B-08)

(916) 322-9891
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