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1 OFFICE OF THE STATE CONTROLLER 
300 Capitol Mall, Suite 1850 

2 Sacramento, CA 94250 
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Telephone No.: (916) 445-6854 
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6 
STATE OF CALIFORNIA 
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No.: CSM 13-9705-1-05 

10 INCORRECT REDUCTION CLAIM ON: 
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Seriously Emotionally Disturbed Pupils: Out
of-State Mental Health Services Program 

Chapter 654, Statutes of 1996 

SAN DIEGO COUNTY, Claimant 

AFFIDAVIT OF BUREAU CHIEF 

I, Jim L. Spano, make the following declarations: 

1) I am an employee of the State Controller's Office (SCO) and am over the age of 18 
years. 

2) I am currently employed as a Bureau Chief, and have been so since April 21, 2000. 
Before that, I was employed as an audit manager for two years and three months. 

3) I am a California Certified Public Accountant (CPA). 

4) I reviewed the work performed by the SCO auditor. 

5) Any attached copies of records are true copies of records, as provided by the San Diego 
County or retained at our place of business. 

6) The records include a claim for reimbursement, along with any attached supporting 
documentation, explanatory letters, or other documents relating to the above-entitled 
Incorrect Reduction Claim. 
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7) A review of the claim for fiscal year 2005-06 was completed on September 10, 2010. 

I do declare that the above declarations are made under penalty of perjury and are true and 

correct to the best of my knowledge, and that such knowledge is based on personal 

observation, information, or belief. 

Date: August 11, 2014 

OFFICE OF THE STATE CONTROLLER 

Division of Audits 
State Controller's Office 
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STATE CONTROLLER'S OFFICE ANALYSIS AND RESPONSE 
TO THE INCORRECT REDUCTION CLAIM BY 

SAN DIEGO COUNTY 
For Fiscal Year (FY) 2005-06 

Seriously Emotionally Disturbed Pupils: Out-of-State Mental Health Services Program 
Chapter 654, Statutes of 1996 

SUMMARY 

The following is the State Controller's Office's (SCO) response to the Incorrect Reduction Claim (IRC) 
that San Diego County filed on September 9, 2013. The SCO audited the county's claim for costs of the 
legislatively mandated Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental Health 
Services Program for the period of July 1, 2005, through June 30, 2006. The SCO issued its final report 
on September 10, 2010 (Exhibit C). 

The county submitted a reimbursement claim totaling $2,462,933 for FY 2005-06 (Exhibit D). 
Subsequently, the SCO audited the claim and determined that $1,795,238 is allowable and $667,695 is 
unallowable. The county claimed unallowable costs primarily because it claimed vendor payments for 
out-of-state residential placement of SED pupils in facilities that are owned and operated for profit. 

The following table summarizes the review results: 

Cost Elements 

July I, 2005, through June 30, 2006 

Ongoing costs: 
Mental health service: 
Vendor reimbursements 
Travel 

Total program costs 
Less amount paid by the State 1 

Allowable costs claimed in excess of (less than) amount paid 

1 Payment information as ofJuly 25, 2014. 

Actual Costs 
Claimed 

$ 2,446,965 
15,968 

$ 2,462,933 

Allowable 
per Audit 

$ 1,795,238 

1,795,238 
{l,795,238} 

$ 

$ 

$ 

Audit 
Adjustment 

(651,727) 
{15,968} 

{667,695} 

The county contests the portion of Finding 1 that relates to the out-of-state residential placement of SED 
pupils in facilities that are owned and operated for profit. The county contests $647,309 for the audit 
period as follows: 

Finding 1 
Ineligible placements: 
Board-and-care 
Treatment 

Totals 

Fiscal Year 
2005-06 

$ 354,153 
293,156 

$ 647,309 
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I. SCO REBUTTAL TO STATEMENT OF DISPUTE - CLARIFICATION OF 
REIMBURSABLE ACTIVITIES, CLAIM CRITERIA, AND DOCUMENTATION 
REQUIREMENTS 

Parameters and Guidelines 

On May 26, 2000, the Commission on State Mandates (Commission) determined that Chapter 654, 
Statutes of 1996 imposed a state mandate reimbursable under Government Code section 17561 (Tab 
3). The CSM adopted the program's parameters and guidelines on October 26, 2000 (Tab 4), 
corrected it on July 21, 2006 (Tab 5), and amended it on October 26, 2006 (Tab 6). The correction 
clarified out-of-state residential placement costs of SED pupils, stating that vendor reimbursements 
include mental health services and board and care costs. The amendment relates to the closing out of 
the program after FY 2005-06. Beginning in FY 2006-07, the program becomes part of the 
consolidated parameters and guidelines that is made up of the Handicapped and Disabled Students, 
Handicapped and Disabled Students II, and SED Pupils: Out-of-State Mental Health Services 
Programs. 

Following are excerpts from the SED Pupils: Out-of-State Mental Health Services Program's 
parameters and guidelines that are applicable to the audit period (Tab 6). 

Section I, SUMMARY OF MANDATE, provides a summary of the mandate. It states: 

I. SUMMARY OF MANDATE 

Government Code section 7576, as amended by Statutes of 1996, Chapter 654, established new fiscal 
and programmatic responsibilities for counties to provide mental health services to Seriously 
Emotionally Disturbed (SED) pupils placed in out-of-state residential programs. In this regard, Title 2, 
Division 9, Chapter 1 of the California Code of Regulations, sections 60000 through 606IO, were 
amended to further define counties' fiscal and programmatic responsibilities including those set forth 
under section 60100 entitled "LEA Identification and Placement of a Seriously Emotionally Disturbed 
Pupil," providing that residential placements for a SED pupil may be made out-of-state only when no 
in-state facility can meet the pupil's needs, and under section 60200 entitled "Financial 
Responsibilities," detailing county mental health and LEA financial responsibilities regarding the 
residential placements of SED pupils. 

On May 25, 2000, the Commission on State Mandates (Commission) adopted its Statement of 
Decision on the subject test claim, fmding the following activities to be reimbursable: 

• Payment of out-of state residential placements for SED pupils. (Gov. Code, § 7576, Cal. Code 
Regs., tit. 2, §§ 60IOO, 60110) 

• Case management of out-of-state residential placements for SED pupils. Case management 
includes supervision of mental health treatment and monitoring of psychotropic medications. 
(Gov. Code,§ 7576, Cal. Code Regs., tit. 2, § 601 IO.) 

• Travel to conduct quarterly face-to-face contacts at the residential facility to monitor level of care, 
supervision, and the provision of mental health services as required in the pupil's Individualized 
Education Plan (IEP). (Cal. Code Regs., tit. 2, § 601 IO.) 

• Program management, which includes parent notifications, as required, payment facilitation, and 
all other activities necessary to ensure a county's out-of-state residential placement program meets 
the requirements of Government Code section 7576 and Title 2, California Code of Regulations, 
subdivision 60000- 60610. (Gov. Code, § 7576; Cal. Code of Regs., tit. 2, §§ 60IOO, 60110.) 

These parameters and guidelines are effective for reimbursement claims filed for costs incurred 
through the 2005-2006 fiscal year. Commencing with the 2006-2007 fiscal year, reimbursement claims 
shall be filed through the consolidated parameters and guidelines for Handicapped and Disabled 
Students (04-RL-4282-IO), Handicapped and Disabled Students II (02-TC-40/02-TC-49), and 
Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental Health Services (97-TC-05). 
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Section III, PERIOD OF REIMBURSEMENT, identifies the reimbursable activities. It states: 

III. PERIOD OF REIMBURSEMENT 

Section 17557 of the Government Code, prior to its amendment by Statutes of 1998, Chapter 681, 
stated that a test claim must be submitted on or before December 31 following a given fiscal year to 
establish eligibility for that year. This test claim was filed by the County of Los Angeles on December 
22, 1997. Statutes of 1996, Chapter 654, was enacted on September 19, 1996 and became effective on 
January I, 1997. Therefore, costs incurred in implementing Chapter 654, Statutes of 1996 on or after 
January I, 1997, are eligible for reimbursement. 

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the subsequent year 
may be included on the same claim, if applicable. Pursuant to section 17561, subdivision (d)(I) of the 
Government Code, all claims for reimbursement of initial years' costs shall be submitted within 120 
days ofnotification by the State Controller of the enactment of the claims bill. 

If total costs for a given year do not exceed $200, no reimbursement shall be allowed, except as 
otherwise allowed by Government Code section 17564. 

Section IV, REIMBURSABLE ACTIVITIES, identifies the reimbursable activities. It states: 

IV. REIMBURSABLE ACTIVITIES 

The direct and indirect costs of labor, materials and supplies, contracted services, equipment, training, 
and travel incurred for the following mandate components are eligible for reimbursement: 

A. One-Time Costs 

I. To develop policies, procedures and contractual arrangements, necessary to implement a 
county's new fiscal and programmatic responsibilities for SED pupils placed in out-of-state 
residential programs. 

2. To conduct county staff training on the new policies, procedures and contractual 
arrangements, necessary to implement a county's new fiscal and programmatic 
responsibilities for SED pupils placed in out-of-state residential programs. 

B. Continuing Costs 

I. Mental Health Service Vendor Reimbursements 

To reimburse counties for payments to service vendors providing mental health services to 
SED pupils in out-of-state residential placements as specified in Government Code section 
7576 and Title 2, California Code Regulations, sub divisions 60100 and 60110. Included in 
this activity is the cost for out-of-state residential board and care ofSED pupils. 

2. Case Management 

To reimburse counties for case management of SED pupils in out-of-state residential 
placements, including supervision of mental health treatment and monitoring of psychotropic 
medications as specified in Government Code section 7576 and Title 2, California Code of 
Regulations, sub division 60110, including the costs of treatment related litigation (including 
administrative proceedings) over such issues as placement and the administration of 
psychotropic medication. Litigation (including administrative proceedings) alleging 
misconduct by the county or its employees, based in negligence or intentional tort, shall not 
be included. 

3. Travel 

To reimburse counties for travel costs necessary to conduct quarterly face-to-face contacts at 
the residential facility to monitor level of care, supervision, and the provision of mental health 
services as required in the pupil's IEP as specified in Title 2, California Code of Regulations, 
subdivision 60110. 
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4. Program Management 

To reimburse counties for program management costs, which include the costs of parent 
notifications as required, payment facilitation, and all other activities necessary to ensure a 
county's out-of-state residential placement program meets the requirements of Government 
Code section 7576 and Title 2, California Code of Regulations, sub divisions 60100 and 
60110. 

Section VI, SUPPORTING DATA, identifies the supporting data that must be maintained. It states: 

VI. SUPPORTING DATA 

For auditing purposes, all costs claimed shall be traceable to source documents (e.g., invoices, receipts, 
purchase orders, contracts, worksheets, calendars, declarations, etc.) that show evidence of the validity 
of such costs and their relationship to the state mandated program. All documentation in support of the 
claimed costs shall be made available to the State Controller's Office, as may be requested. Pursuant to 
Government Code section 17558.5, these documents must be kept on file by the agency submitting the 
claim for a period of no less than two years after the later of (1) the end of the calendar year in which 
the reimbursement claim is filed or last amended, or (2) if no funds are appropriated for the fiscal year 
for which the claim is made, the date of initial payment of the claim. All claims shall identify the 
number of pupils in out-of-state residential programs for the costs being claimed. 

Section VII, OFFSETTING REVENUES AND OTHER REIMBURSEMENTS, identifies 
applicable offset requirements. It states: 

VII. OFFSETTING REVENUES AND OTHER REIMBURSEMENTS 

Any offsetting savings the claimant experiences as a direct result of the subject mandate must be 
deducted from the costs claimed. In addition, reimbursement for this mandate received from any 
source, including but not limited to federal funds and other state funds, shall be identified and deducted 
from this claim. 

SCO Claiming Instructions 

In compliance with Government Code section 17558, the SCO issues claiming instructions for 
mandated programs in order to assist local agencies and school districts in claiming reimbursable 
costs. The SCO issued claiming instructions for Chapter 654, Statutes of 1996 in January 2001 
(Exhibit B). The county used this version to file its reimbursement claims (Exhibit D). 

II. COUNTY OVERSTATED COSTS BY CLAIMING UNALLOWABLE OUT-OF-STATE 
RESIDENTIAL PLACEMENT COSTS 

The county IRC contests Finding 1 in the SCO's final audit report issued September 10, 2010, 
related to unallowable out-of-state residential placement of SED pupils in for-profit facilities, 
consisting of board-and-care costs of $354,153 and treatment costs of $293,156. 

The SCO concluded that vendor payments for residential placement costs resulting from the 
placement of SED pupils in facilities owned and operated for profit are not reimbursable under the 
state-mandated program. 

The county believes that residential placement costs resulting from the placement SED pupils in 
facilities owned and operated for profit are eligible and reimbursable under the state-mandated cost 
program. 
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SCO Analysis 

The county claimed $647,309 in unallowable costs resulting from the out-of-state residential 
placement of SED pupils in for-profit facilities. These costs are not reimbursable under the SED 
Pupils: Out-of-State Mental Health Services Program. 

The majority of the unallowable costs relates to vendor payments for residential placement of clients 
in a for-profit facility located in Provo, Utah. The county claimed vendor payments to Mental Health 
Systems, Inc., a California nonprofit corporation. However, Mental Health Systems, Inc. contracted 
with Charter Provo Canyon School, a Delaware for-profit limited liability company, to provide the 
out-of-state residential placement services (Tab 11). The Charter Provo Canyon School's Utah 
residential facility is not organized and operated on a nonprofit basis. 

The program's parameters and guidelines, Reimbursable Activities, section IV. B., applicable to the 
time period, specify the following services eligible for reimbursement (Tab 6): 

1. Mental Health Service Vendor Reimbursements 

To reimburse counties for payments to service vendors providing mental health services to SED 
pupils in out-of-state residential placements as specified in Government Code section 7576 and 
Title 2, California Code Regulations, sub divisions 60100 and 60110. Included in this activity is 
the cost for out-of-state residential board and care ofSED pupils. 

2. Case Management 

To reimburse counties for case management of SED pupils in out-of-state residential placements, 
including supervision of mental health treatment and monitoring of psychotropic medications as 
specified in Government Code section 7576 and Title 2, California Code of Regulations, sub 
division 60110, including the costs of treatment related litigation (including administrative 
proceedings) over such issues as placement and the administration of psychotropic medication. 
Litigation (including administrative proceedings) alleging misconduct by the county or its 
employees, based in negligence or intentional tort, shall not be included. 

3. Travel 

To reimburse counties for travel costs necessary to conduct quarterly face-to-face contacts at the 
residential facility to monitor level of care, supervision, and the provision of mental health 
services as required in the pupil's IEP as specified in Title 2, California Code of Regulations, 
subdivision 60110. 

4. Program Management 

To reimburse counties for program management costs, which include the costs of parent 
notifications as required, payment facilitation, and all other activities necessary to ensure a 
county's out-of-state residential placement program meets the requirements of Government Code 
section 7576 and Title 2, California Code of Regulations, sub divisions 60100 and 60110. 

The parameters and guidelines, as noted in item 1 above, provides reimbursement to counties for 
payments to service vendors providing mental health services to SED pupils in out-of-state 
residential placements as specified in Government Code section 7576 and Title 2, California Code of 
Regulations, sections 60100 and 60110. 

Title 2, California Code of Regulations, section 60100, subdivision (h), specifies that out-of-state 
residential placements shall be made only in residential programs that meet the requirements of 
Welfare and Institutions Code section 11460(c)(2) through (3) (Tab 7). Welfare and Institutions 
Code section 11460, subdivision (c)(3), states that reimbursement shall be paid only to a group home 
organized and operated on a nonprofit basis (Tab 8). 
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The parameters and guidelines do not provide reimbursement for out-of-state residential placement 
of SED pupils in facilities that are owned and operated for profit. 

County's Response 

The County disputes Finding 1 - unallowable vendor payments - because the California Code of 
Regulations Title 2 section 60100(h) and Welfare and Institutions Code l 1460(c)(3) cited by the State 
is in conflict with requirements of federal law, including the Individuals with Disabilities Education 
Act (IDEA) and Section 472(c)(2) of the Social Security Act (42 U.S.C.672(c)(2)). The Parameters and 
Guidelines which are included as an integral part of the Claiming Instructions attached hereto as Item 
9, Exhibit B cite the State law referenced above which is in conflict with the requirements of federal 
law. Please see the following argument in support of County's position that the subject claim was 
incorrectly reduced by $64 7 ,309. 

SCO's Comment 

Our objective was to determine whether the costs of the county-filed claims are reimbursable under 
the program's parameters and guidelines adopted by the Commission. We did not assess the 
appropriateness or need for services provided in light of federal regulations. 

The county arguments are presented in bold below and our response follows: 

A. California Law in Effect During the Audit Period Prohibiting For-Profit Placements was 
Inconsistent with Both Federal Law, Which No Longer Has Such a Limitation, and With 
IDEA's "Most Appropriate Placement" Requirement. 

The parameters and guidelines (section IV.B.l) specify that the mandate is to reimburse counties 
for payments to service vendors providing mental health services to SED pupils in out-of-state 
residential placements as specified in Government Code section 7576 and Title 2, California Code 
of Regulations (CCR), sections 60100 and 60110. Title 2, CCR, section 60100, subdivision (h), 
specifies that out-of-state residential placements shall be made only in residential programs that 
meet the requirements of Welfare and Institutions Code section 11460, subdivision (c)(2) through 
(3). Welfare and Institutions Code section 11460, subdivision (c)(3), states that reimbursement 
shall only be paid to a group home organized and operated on a nonprofit basis. The program's 
parameters and guidelines do not provide reimbursement for out-of-state residential placements 
made outside the regulation. 

We agree that there is inconsistency between the California law and federal law related to IDEA 
funds. Furthermore, we do not dispute the assertion that California law is more restrictive than 
federal law in terms of out-of-state residential placement of SED pupils; however, the fact remains 
that this is a state-mandated cost program and the county filed a claim seeking reimbursement 
from the State under the provisions of Title 2, CCR, section 60100. 

We also agree that Education Code sections 56366.1 and 56365 do not restrict local educational 
agencies (LEAs) from contracting with for-profit schools for educational services. These sections 
specify that educational services must be provided by a school certified by the California 
Department of Education. 

B. Parents Can be Reimbursed When Placing Students in Appropriate For-Profit Out-of-State 
Facilities. County Mental Health Agencies Were Subject to Increased Litigation Without the 
Same Ability to Place Seriously Emotionally Disturbed Students in Appropriate For-Profit 
Out-of-State Facilities. 

Office of Administrative Hearings (OAH) Case No. N 2007090403 (Tab 9) is not precedent
setting and has no legal bearing. In this case, the administrative law judge found that not placing 
the student in an appropriate facility was to deny the student a free and appropriate public 
education (F APE) under federal regulations. The issue of funding residential placements made 
outside of the regulation was not specifically addressed in the case. 
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Alternatively, in OAH Case No. N 2005070683 (Tab IO) the administrative law judge found that 
the county Department of Behavioral Health could not place a student in an out-of-state residential 
facility that is owned and operated for profit. Basically, the judge found that the county is 
statutorily prohibited from funding a residential placement in a for-profit facility. Further, the 
administrative law judge opined that the business relationship between Aspen Solutions, a 
nonprofit entity, and Youth Care, a for-profit residential facility, did not grant the latter nonprofit 
status. 

Nevertheless, the fact remains that this is a state-mandated cost program and the county filed a 
claim seeking reimbursement from the State under the provisions of Title 2, CCR, section 60100, 
and Welfare and Institutions Code section 11460, subdivision (c)(3). Residential placements made 
outside of the regulation are not reimbursable under state-mandated cost program. 

C. County Contracted with Nonprofit Out-of-State Residential Program For SED Pupils. 

As previously noted, the mandate reimburses counties for payments to service vendors (group 
homes) providing mental health services to SED pupils in out-of-state residential placements that 
are organized and operated on a nonprofit basis. Based on documents the county provided us in 
the course of the audit, we determined that Mental Health Systems, Inc., a California nonprofit 
corporation, contracted with Charter Provo Canyon School, a Delaware for-profit limited liability 
company, to provide out-of-state residential placement services (Tab 11 ). The referenced Provo 
Canyon, Utah, residential facility is not organized and operated on a nonprofit basis. 

D. There are no Requirements in Federal or State Law Regarding the Tax Identification Status 
of Mental Health Treatment Services Providers. Thus, There are no Grounds to Disallow the 
County's Treatment Costs. 

We do not dispute that Government Code section 7572 requires mental health services to be 
provided by qualified mental health professionals. As noted in our previous response, the county is 
prohibited from placing a client in a for-profit facility and the residential placement vendor 
payments shall be made only to a group home organized and operated on a nonprofit basis. The 
unallowable treatment and board-and-care vendor payments claimed result from the county 
placement of clients in prohibited out-of-state residential facilities. Again, the state-mandated 
program's parameters and guidelines do not include a provision for the county to be reimbursed 
for vendor payments made to out-of-state residential placements outside of the regulations. 

III- CONCLUSION 

The SCO audited San Diego County's claim for costs of the legislatively mandated SED Pupils: 
Out-of-State Mental Health Services Program (Chapter 654, Statutes of 1996) for the period of 
July I, 2005, through June 30, 2006. The county claimed $2,462,933 for the mandated program. Our 
audit disclosed that $1,795,238 is allowable and $667,695 is unallowable. The costs are unallowable 
primarily because the county claimed ineligible out-of-state residential placement of SEO pupils in 
facilities that are owned and operated for profit. 

The county is challenging the SCO's adjustment totaling $647,309, for the ineligible out-of-state 
residential placement of SED pupils in facilities that are owned and operated for profit. 

The county is not eligible to receive reimbursement for vender payments made to ineligible out-of
state residential facilities for the placement of SED pupils. The underlying regulations do not provide 
for reimbursement of out-of-state residential placements made outside of the regulation. As such, 
vendor payments to for-profit facilities are not eligible for reimbursement under the state-mandated 
cost program. 

The Commission should find that the SCO correctly reduced the county's FY 2005-06 claim by 
$667,695. 
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IV. CERTIFICATION 

I hereby certify by my signature below that the statements made in this document are true and 
correct of my own knowledge, or, as to all other matters, I believe them to be true and correct based 
upon information and belief. 

Executed on August 11, 2014, at Sacramento, California, by: 

Division of Audits 
State Controller's Office 
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BEFORE THE 

CO:tvIMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAJM ON: 

Government Code Section 7576, as amended 
by Statutes of 1996, Chapter 654; 

California Code of Regulations, Title 2, 
Division 9, Chapter 1 , Sections 60000-60610; 
and 

California Department of Mental Health 
Information Notice Number 86-29 

Filed on December 22, 1997 

By the County of Los Angeles, Claimant. 

No. 97-TC-05 

Seriously Emotionally Disturbed (SED) Pupils: 
Out-of-State Mental Health Services 

STATEMENT OF DECISION PURSUANT 
TO GOVERNMENT CODE SECTION 
17500 ET SEQ. ; TITLE 2, CALIFORNIA 
CODE OF REGULATIONS, DIVISION 2, 
CHAPTER 2.5,ARTICLE 7 

(Adapted on May 25, 2000) 

STATEMENT OF DECISION 

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in 
the above-entitled matter. 

This Decision shall become effective on May 26, 2000. 



BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM ON: 

Government Code Section 7576, as amended 
by Statutes of 1996, Chapter 654; 

California Code of Regulations, Title 2, 
Division 9, Chapter 1, Sections 60000-6061 O; 
and 

California Department -of Mental Health 
Information Notice Number 86-29 

Filed on December 22, 1997; 

By the County of Los Angeles, Claimant. 

No. 97-TC-05 

Seriously Emotionally Disturbed (SED) Pupils: 
Out-of-State Mental Health Services 

STATEMENT OF DECISION PURSUANT 
TO GOVERNMENT CODE SECTION 
17500 ET SEQ.; TITLE 2, CALIFORNIA 
CODE OF REGULATIONS, DMSION 2, 
CHAPTER 2.5, ARTICLE 7 

(Adopted on May 25, 2000) 

STATEMENT OF DECISION 

The Commission on State Mandates (Commission) heard and decided this test claim on 
April 27, 2000 during a regularly scheduled hearing. Leonard Kaye, Paul Mciver, Gurubanda 
Khalsa, and Robert Ulrich appeared for the County of Los Angeles and Daniel Stone appeared 
for the Department _of Finance. 

The law applicable to the Commission's determination of a reimbursable state mandated 
program is Government Code section 17500 et seq., article XIII B, section 6 of the California 
Constitution and related case law. 

The Commission, by a vote of 7-0, approved this test claim. 

BACKGROUND AND FINDINGS 

This test claim alleges reimbursable costs mandated by the state regarding the monitoring and 
paying for out-of-state residential placements for seriously emotionally disturbed (SED) pupils 
as detailed in Government Code section 7576, California Code of Regulations sections 60000-
60610, and the California Department of Mentai Health Information Notice Number 86-29. 

Prior law provided that any connnunity mental health agency shall be responsible for the 
provision of psychotherapy or other. mental health services, as defined by regulation, when 
required in an individual's IEP. Specifically, Government Code section 7576 as amended by 
Statutes of 1985, Chapter 1247 provided: 



• "Notwithstanding any other provision of law, the State Department of Mental 
Health, or any community mental health service designated by the State 
Department of Mental Health, shal1 be responsible for the provision of 
psychotherapy or other mental health services, as defined by regulation by the 
State Department of Mental Health, developed in consultation with the State 
Department of Education, when required in the child's [IBP]. This service shal1 
be provided directly or by contracting with another public agency, qualified 
individual, or a state-certified nonpublic, nonsectarian school or agency. " 

Regulations in effect immediately before the enactment of the test claim legislation prohibited 
county mental health agencies from providing psychotherapy and other mental health services 
in those cases where out-of-state residential placement was required. Section 60200 provided: 

"(b) The local [county] mental health program shall be responsible for: 

''(l) Provision of mental health services as recommended by a local 
mental health program representative and included in an [IBP]. Services 
shall be provided directly or by contract. . . . The services must be 

provided within the State of California. " (Emphasis added.) 

In contrast, LEAs were required to provide mental health services for students placed outside 
of California under subdivision (c) of section 60200, which provided: 

"(c) [LEAs] shall be responsible for: 

"(3) Mental health services when an individual with exceptional needs is 
placed in a nonpublic school outside of the State of California. " 
(Emphasis added.) 

Thus, the law in effect immediately before the enactment of the test claim legislation did not 
require county mental health agencies to pay or monitor the mental health component of out-of
state residential placements for SED pupils.' 

The Test Claim Legislation 

The Legislature, in section I of Statutes of 1996, Chapter 654, expresses its intent that: 

"The fiscal and program responsibilities of community mental health services 
shall be the same regardless of the location of placement. . . . [LEAs] and 
community mental health services shall make out-of-state placements . . . only if 
other options have been considered and are detennined inappropriate .... "2 

(Emphasis added .) 

Before the enactment of Chapter 654, counties were only required to provide mental health 
services to SED pupils placed in out-of-home (in-state) residential facilities. However, 
section 1 now requires counties to have fiscal and programmatic responsibility for SED pupils 

' Title 2, California Code of Regulations, section 60200, subdivision (cX3). 
2 Statutes of 1996, Chapter 654. 
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regardless of placement - i.e., regardless of whether SEO pupils are placed out-of-home (in
state) or out-of-state. 

Chapter 654 also added subdivision (g) to Government Code section 7576, which provides: 

"Referrals shall be made to the community mental health service in the county 
in which the pupil lives. If the pupil has been placed into residential care from 
another county, the community mental health service receiving the referral shall 
forward the referral immediately to the community mental health service of the 
county of origin which shall have fiscal and programmatic responsibility for 
providing or arranging for provision of necessary services. . . . " (Emphasis 
added) 

California Code of Regulations, sections 60100 and 60200, amended in response to section 
7576, further define counties' "fiscal and programmatic responsibilities" for SEO pupils placed 
in out-of-state residential care. Specifically, section 60 100 entitled "LEA Identification and 
Placement of a Seriously Emotionally Disturbed Pupil" reflects the Legislature's intent behind 
the test claim statute by providing that residential placements for a SEO pupil may be made 
out-of-state only when no in-state facility can meet the pupil's needs. Section 60200 entitled 
"Financial Responsibilities" details county mental health and LEA financial responsibilities 
regarding the residential placements of SED pupils. 

In particular, amended section 60200 removes the requirement that LEAs be responsible for 
the out-of-state residential placement of SED pupils. Subdivision (c) of section 60200 now 
provides that the county mental health agency of origin shall be ''responsible for the provision 
of assessments and mental health services included in an IEP in accordance with [section 
601001." Thus, as amended, section 60200 replaces the LEA with the county of origin as the 
entity responsible for paying the mental health component of out-of-state residential placement 
for SEO pupils. 

Therefore, the Commission found that under the test claim legislation and implementing 
regulations, county mental health agencies now have the fiscal and programmatic responsibility 
for the mental health component of a SED pupil's IEP whenever such pupils are referred to a 
community mental health agency by an IEP team. 

Issue l: Does the Test Oaim Legislation Impose a New Program or Higher 
Level of Service Within an Existing Program Upon County Offices of 
Education Within the Meaning of Section 6, Article XIII B of the 
California Constitution by Requiring County Mental Health Agencies 
to Pay for Out-of-State Residential Placement for Seriously 
Emotionally Disturbed Pupils? 

In order for a statute or executive order, which is the subject of a test claim, to impose a 
reimbursable state mandated program, the language: (1) must direct or obligate an activity or 
task upon local governmental entities; and (2) the required activity or task must be new, thus 
constituting a "new program, " or it must create an increased or "higher level of service" over 
the former required level of service. The court has defined a "new program" or "higher level 
of service" as a program that carries out the governmental function of providing services to the 
public, or a law, which to implement a state policy, imposes unique requirements on local 
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agencies or school districts that do not apply generally to all residents and entities in the state. 
To determine if a required activity is new or imposes a higher level of service, a comparison 
must be undertaken between the test claim legislation and the legal requirements in effect 
immediately before the enactment of the test claim legislation. Finally, the newly required 
activity or increased level of service must be state mandated.' 

The test claim legislation involves the paying and monitoring of the mental health component 
of out-of-state residential placement for SED pupils. These placements are deemed necessary 
by an IEP team to ensure that the pupil receives a free appropriate public education. Public 
education in California is a peculiarly governmental function administered by local agencies as 
a service to the public. Moreover, the test claim legislation imposes unique requirements upon 
county mental health agencies that do not apply generally to all residents and entities of the 
state. Therefore, the Commission found that paying and monitoring of the mental health 
component of out-of-state residential placements for SED pupils constitutes a "program" 
within the meaning of section 6, article Xlll B of the California Constitution. 4 

Does A Shift of Costs and Activities Between Local Governmental Entities Create a New 
Program or Higher Level of Service? 

The Commission found that immediately before the enactment of the test claim legislation, 
LEAs were responsible for paying and monitoring the mental health component of out-of-state 
residential placements for SED pupils. The test claim legislation shifted these responsibilities 
to county mental health agencies. The Government Code considers both LEAs and collllty 
mental health agencies local agencies for pmposes of mandates law. Thus, the question arises 
whether a shift of program responsibilities from one local agency to another constitutes a state 
mandate. This question was recently addressed in City of San Jose v. State of California? 

In City of San Jose, the issue was whether Government Code section 29550, which gave 
counties the discretion to charge cities and other local agencies for the costs of booking persons 
arrested by a city or other local agency into county jails, constituted a state mandate. The City 
of San Jose (City) contended that because the statute allowed counties to charge cities and other 
local agencies for booking fees, the statute imposed a new program under article XIII B, 
section 6. Thus, the City maintained that the Lucia Mar1 decision governed the claim. 

3 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Carmel Vallf!lJ Fire Protection Dist. 11. 

State of California (1987) 190 Cal.App.3d 521, 537; Luda Mar Unified School Dist. v. Honig (1988) 44 CaJ.3d 
830, 835. 

4 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 172. 

s City of San Jose, supra (1996) 45 Cal.App.4th 1802. 

& The Commission noted that the Handicapped and Disabled Students Test Oaim, which also involved a shift of 
funding and activities fiom one local agency to another, was decided six years before the City of San Jose 
decision. Therefore, the analysis the Commission relied on in deciding the Handicapped and Disabled Students 
Test Oaim is inapplicable to the present test claim. 
1 Lucia Mar, supra (1988) 44 Cal.3d 830, involved Education Code section 59300, enacted in 1981. That section 
required local school districts to contribute part of the cost of educating district students at state schools for the 
severely handicapped while tire state continued to administer the program. Prior to 1979, the school districts had 
been required by statute to contribute to the education of students in their districts who attended state schools. 
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The City of San Jose court disagreed with the City's contention. The court held that the shift 
in funding was not from the state to the local agency, but from the county to the city and, thus, 
Lucia Mar was inapposite. The court stated: 

"The flaw in the City's reliance on Lucia Mar is that in our case the shift in 
funding is not from the state to the local entity but from the county to the city. 
In Lucia Mar, prior to the enactment of the statute in question, the program was 
funded and operated entirely by the state. Here, however, at the time section 
29550 was enacted, and indeed long before that statute, the financial and 
administrative responsibility associated with the operation of county jails and 
detention of prisoners was borne entirely by the county. "8 (Emphasis added.) 

The City of San Jose court concluded that: 

"Nothing in article XIII B prohibits the shifting of costs between local 
governmental entities. "9 (Emphasis added. ) 

The requirement to provide for and monitor the mental health component of a SED pupil in an 
out-of-state residential placement was not shifted to county mental health agencies by LEAs -
LEAs have no such power. Rather, the shift in activities was performed by the state. City of 
San Jose applies if it can be shown that LEAs initiated the shift of costs to counties. However, 
this is not the case. Although a shift between local agencies occurred, the state required the 
shift Moreover, the shift entailed both costs and activities. 

As explained above, the legislation at issue in City of San Jose permitted counties to charge 
cities and other local agencies for the costs of booking persons arrested by a city or other local 
agency into county jails. The counties, in tum, enacted ordinances that required cities and 
other local agencies to pay booking fees. Under these facts, the county not the state, imposed 
costs upon cities and other local agencies. While the state enabled counties with the authority 
to charge booking fees to cities or other local agencies, the state did not require the imposition 
of such fees. 

The same cannot be said for the test claim legislation. Before the enactment of the test claim 
legislation, LEA~ were required to provide for the mental health component of a SED pupil in 
an out-of-state residential placement. Under the test claim legislation, the state shifted those 
responsibilities from LEAs to county mental health agencies. This scenario is different from 

However, those statutes were repealed following the pas.5age of Proposition 13 in 1978. In 1979, the state 
assumed full responsibility for f1mding the schools. At the time section 59300 was enacted in 1981, the state had 
full financial responsibility for operating state schools. 

The California Supreme Court fnund that the primary firuw.cial and administrative responsibility for state 
handicapped schools rested with the state at the time the test claim statute was enacted. The court stated that 
"[t)he intent of [section 6] would plainly be violated if the state could, while retaining achninistrative control of 
programs it has supported with state tax money, simply shift the cost of the programs to local government. . . . " 
(Emphasis added.) Thus, the court found that, under the circumstances of the case, the transfer of financial 
responsibility from the state to local school districts imposed a new program under section 6. 

a City of San Jose, supra (1996) 45 Cal.App.4th 1802, 1812. 

• 
9Id.atl815. 
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the one in Qty of San Jose, in which the court recounted: "in our case the shift in funding is 
not from the State to the local entity but from county to city. "10 (Emphasis added.) 

Based on the foregoing, the Commission found that City of San Jose does not apply to the 
present test claim. The shift in responsibilities regarding the mental health component of SED 
pupils in out-of-state residential placements represents a shift performed by the state. In 
addition, there is a shift of costs and activities. 

Issue 2: Does the Requirement That Counties Pay and Monitor the Mental 
Health Component of Out--of-State Residential Placements for SED 
Pupils Represent Costs Mandated by the State? 

The Commission noted that the issue of whether federal special education law requires counties 
to pay and monitor the mental health component of out-of-state residential placements for SED 
pupils must be addressed to determine whether there are costs mandated by the state. 

Overview of Federal Special Education Law - The Individuals with Disabilities Education Act 
(IDEA) 

The Cormnission noted that the Education for All Handicapped Children Act (Act) of 1975 is 
the backbone of the federal statutory provisions governing special education. 11 The express 
purpose of the Act is to assist state and local educational efforts to assure equal protection of 
the law and that children with disabilities have available special education and related services 
designed to meet their unique needs. 

The Act requires : ''that all children with disabilities have available to them a free appropriate 
public education [F APE] that emphasizes special education and related services designed to 
meet their unique needs and prepare them for employment and independent living. "12 The Act 
defines F APE as "special education" and "related services" that: (I) are provided at public 
expense,* under public supervision and direction, and without charge; (2) meet the standards of 
the state educational agency; (3) include an appropriate preschool, elementary, or secondary 
school education in the state involved; and ( 4) are provided in conformity with the 
individualil.ecl education program (IBP) required under federal law. 

The Commission further noted that every disabled child must have an IEP. The IBP is a 
written statement developed in a meeting between the school, the teacher, and the parents. It 
includes the child's current perfonnance, the annual goals and short-term instructional 
objectives, specific educational services that must be provided, and the objective criteria and 
evaluation procedures to determine whether the objectives are being achieved. Special 
education services include both special education, defined as specially designed instruction to 
meet the unique needs of a child with disabilities, and related seruices, defined as such 
developmental, corr.xtive, and other supportive services as may be require;! to assist a child 

1° City of San Jose, supra (1996) 45 Cal.App.4th 1802, 1812. 

ll In 1990, Congress changed the title of the Act to the "Individuals with Disabilities Education Acl" 

12 Ibid. 
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• with disabilities to benefit from special education. The federal definition of a "child with a 
disability" includes children with serious emotional disturbances. 

• 

Are Counties Responsible for Paying and Monitoring the Mental Health Component of Out-of
State Residential Placements for SED Pupils Under Federal Law? 

As discussed in the previous section, federal law requires that every child receive a F APE. 
The Commission found that SED pupils are no exception to this requirement. 13 The test claim 
legislation requires counties to be responsible for the mental health component of out-of-state 
residential placements for SED pupils. A SED pupil's IEP team, which includes a county 
mental health representative, directs such placements. 14 The purpose of a SEO pupil's IBP is 
to ensure they receive a F APE in the least restrictive environment In those cases where out
of-state residential placements are required, it is because an JEP team has determined that no 
school site, school district, or out-of-home (in-state) residential placement is adequate to 
provide the necessary special education services to meet the federal F APE requirement. is 

The Commission found that when an IEP team recommends an out-of-state residential 
placement for a SED pupil, the requirement to provide such placement is a federal, not state 
requirement. Such placements are made to ensure pupils receive a F APE, not in response to 
any state program. However, the fact that federal law requires the state to provide a F APE to 
all disabled children begs the question: Does federal law require county mental health agencies 
to pay and monitor the mental health component of out-of-state residential placements for SED 
pupils? 

The Commission found that federal law does not require counties to provide out-of-state 
placements. The Commission recognized that federal law defines "local educational agency" 
as: 

"A public board of education or other public authority legally constituted within 
a State for either administrative control or direction of. or to perform a service 
function for, public elementary or secondary schools in a city, county, township, 
school district, or other political subdivision of a State, or for such combination 
of school districts or counties as are recognized in a State as an administrative 
agency for its public elementary or secondary schools. . . . The term includes -

l3 The claimant agrees: "As previously noted, of the 1,000 pupils who receive residential care, only a few, about 
100, are placed out-of-state. But the rights of the few are no less that the rights of the many. [SED] pupils placed 
in out-of-state residential program [sic] are also entitled to a [PAPE}." See claimant's Test Claim filing dated 
December 22, 1997 at page 3. 
14 Education Code section 56345 requires school districts or county offices of education to provide the services 
that are recommended in the student's IEP. 

15 The Commission noted that title 2, California Code of Regulations, section 60100 provides that when an IEP 
team member recommends residential placement, the IEP team is expanded to include a county mental health 
representative. Before determining that residential placement is required, the expanded IBP team must consider 
other, less restrictive alternatives - such as a full-time behavioral aide in the classroom and/or parent training. 
The IBP team must docwnent the alternatives considered and why they were rejected. Section 60100 goes on to 
provide that "Residential placements for a [SED pupil] may be made out of California only when no-instate 
facility can meet the pupil's needs. " 
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"(i) an educational service agency ... ; and 

"(ii) any other public institution or agency having administrative control and 
direction of a public elementary or secondary school. "16 

The Commission found that, as the above definition demonstrates, federal law does not 
consider counties to be "local educational agencies. " 11 Counties are not legally constituted in 
the state for "'either administrative control or direction ofi or to perform a service function for, 
public elementary or secondary schools. " Under the test claim legislation counties are only 
providing services on an individual basis. 

Furthermore, the Commission found that counties are not recognized by the state as an 
administrative agency having control and direction of a public elementary or secondary school 
It is LEAs that continue to control a SED pupil's IBP. LEAs determine when a county mental 
health agency representative must join a pupil's IBP team. The county acts in a responsive 
manner to the determinations of the LEA, not in a proactive manner. Therefore, the 
Commission concluded that counties do not have administrative control and direction of public 
elementary or secondary schools, let alone SED pupils. 

Moreover, the Commission recognized that federal law defines public agency to include: 

" [State Educational Agencies-J, LEAs, [educational service agencies (ESA)] , 
public charter schools that are not otherwise included as LEAs or ESAs and are 
not a school of an LEA or ESA, and any other political subdivisions of the State 
that are responsible for providing education to children with disabilities. " 18 

(Emphasis added.) 

The Commission found that the federal definition of ''public agency" does not include counties 
for purposes of this test claim. Since counties are not included in the federal definition of 
LEAs, the question remains whether counties are "responsible for providing education to 
children with disabilities. " To answer this question it is necessary to review the state's 
requirements under the test claim legislation. Here, under the test claim legislation, counties 
are not responsible for providing education to children with disabilities. Rather, the test claim 
legislation limits counties' responsibilities to paying for and monitoring the mental health 
component of out-of-state residential placements of SED pupils. Under the test claim 
legislation, LEAs continue to be responsible for the educational aspects of a SED pupil's IEP. 
This is evidenced by regulation section 60110, subdivision (b)(2), which provides that: "The 
LEA shall be responsible for providing or arranging for the special education and non-mental 
health related services needed by the pupil." Moreover, there is no reference to counties in 
federal special education law that would support a finding that cowities, under the program 
outlined in the test claim legislation, are required to pay for and monitor out-of-state residential 
placements of SED pupils. Therefore, the Commission concluded that federal law does not 

16 Title 20, United States Code, section 1401, subdivision (15). 
17 The definition of "local educational agency" is identical in the federal regulations. See 34 Code of Federal 
Regulations, section 300.18. 

18 34 Code of Federal Regulations, section 30022. 
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require counties to pay for and monitor the mental health component of out-of-state residential 
placements for SED pupils. 

CONCLUSION 

Based on the foregoing, the Commission concluded that the test claim legislation, regulations, 
and information notice impose new programs or higher levels of service within an existing 
program upon counties within the meaning of section 6, article XIII B of the California 
Comtitution and Government Code section 17514 for the following activities: 

•Payment of out-of-state residential placements for SED pupils. (Gov. Code, § 7576; 
Cal. Code Regs., tit. 2, §§ 60100, 60110.) 

E.f! Case management of out-of-state residential placements for SED pupils. Case 
management includes supervision of mental health treatment and monitoring of 
psychotropic medications. (Gov. Code,§ 7576; Cal. Code Regs., tit. 2, § 60110.) 

• Travel to conduct quarterly face-to-face contacts at the residential facility to monitor 
level of care, supervision, and the provision of mental health services as required in the 
pupil's IEP. (Cal. Code Regs., tit. 2, § 60110.) 

• Program management, which includes parent notifications as required, payment 
facilitation, and all other activities necessary to ensure a county's out-of-state residential 
placement program meets the requirements of Government Code section 7576 and 
Title 2, California Code of Regulations, sections 60000-60610. (Gov. Code,§ 7576; 
Cal. Code of Regs., tit. 2, §§ 60100, 60110.) 
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COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 
SACRAMENTO, CA 95814 
PHONE: (916) 323·3562 
FAX: (916) 445-0278 
E-mail: csminfo@csm.ca.gov 

October 31, 2000 

Mr. Leonard Kaye, Esq. 
SB 90 Coordinator 
Collllty of Los Angeles 
500 West Temple Street, Room 525 
Los Angeles, California 90012-2766 

Mr. Paige Vorhies 
State Controller's Office 
Division of Accounting and Reporting 
3301 C Street, Suite 500 
Sacramento, California 95816 

And Affected State Agencies and Interested Parties (See Enclosed Mailing List) 

RE: Adopted Parameters and Guidelines 
Seriously Emotionally Disturbed (SED) Pupils: 
Out-Of-State Mental Health Services, CSM 97-TC-05 
Government Code Section 7576, 
Statutes of 1996, Chapter 654 
Title 2, Division 9, Chapter l, California Code of Regulations, 
Sections 60000-60610 
California Department of Mental Health Information Notice Number 86-29 

Dear Mr. Kaye: 

GRAY DAVIS, Governor 

Enclosed are the final Parameters and Guidelines adopted by the Commission on State Mandates 
on October 26, 2000. The Parameters and Guidelines are effective on 
October 31, 2000. 

Commission staff will begin development of a Statewide Cost Estimate. Please contact 
Piper Rodrian at (916) 323-5869 with questions. 

Sincerely, 

~~f~ 
cc: Mailing list 
Enclosure: Adopted Parameters and Guidelines 

f./mandates/l 997 /97tc05/ps&gs/pgadopttr 

-------------- ------ --------



BEFORE THE 

COMMISSION ON STATE MANDATES 
STATE OF CALIFORNIA 

IN RE TEST CLAIM ON: 

Government Code Section 7576, as amended 
by Starutes of 1996, Chapter 654; 
California Code of Regulations, Title 2, 
Division 9, Chapter 1, Sections 60000-60610; 
and 
California Department of Mental Health 
Information Notice Number 86-29 

Filed on December 22, 1997 

of Los An eles, Claimant. 

No. 97-TC-05 

Seriously Emotionally Disturbed (SED) 
Pupils: Out-of-State Mental Health Services 

ADOPTION OF PARAMETERS AND 
GUIDELINES PURSUANT TO 
GOVERNMENT CODE SECTION 17557 
AND TITLE 2, CALIFORNIA CODE OF 
REGULATIONS, SECTION 1183.12 

(Adopted on October 26, 2000) 

PARAMETERS AND GUIDELINES 

The Commission on State Mandates adopted Parameters and Guidelines for the above-entitled 
matter on October 26, 2000. 

This Decision shall become effective on October 3 , 2000. 



Adopted: October 26, 2000 
F:/mandates/1997/97tc05/pg102600 
Document Date: October 12, 2000 

Parameters and Guidelines 

Government Code Section 7576 
Statutes of 1996, Chapter 654 

California Code of Regulations, Title 2, Division 9, Chapter I, Sections 60000-60610 
California Department of Mental Health Information Notice Number 86-29 

Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental Health 
Services 

I. SUMMARY OF MANDATE 

Government Code section 7576, as amended by Statutes of 1996, Chapter 654, established new 
fiscal and programmatic responsibilities for counties to provide mental health services to 
Seriously Emotionally Disturbed (SED) pupils placed in out-of-state residential programs. In 
this regard, Title 2, Division 9, Chapter 1 of the California Code of Regulations, sections 
60000 through 60610, were amended to further define counties' fiscal and programmatic 
responsibilities including those set forth under section 60100 entitled "LEA Identification and 
Placement of a Seriously Emotionally Disturbed Pupil," providing that residential placements 
for a SED pupil may be made out-of-state only when no in-state facility can meet the pupil's 
needs, and under section 60200 entitled "Financial Responsibilities," detailing county mental 
health and LEA financial responsibilities regarding the residential placements of SED pupils. 

On May 25, 2000, the Commission on State Mandates (Commission) adopted its Statement of 
Decision on the subject test claim, finding the following activities to be reimbursable: 

• Payment of out-of state residential placements for SED pupils. (Gov. Code, 
§ 7576, Cal. Code Regs., tit. 2, '§§ 60100, 60110) 

• Case management of out-of-state residential placements for SED pupils. Case 
management includes supervision of mental health treatment and monitoring of 
psychotropic medications. (Gov. Code, § 7576, Cal. Code Regs., tit. 2, § 60110.) 

• Travel to conduct quarterly face-to-face contacts at the residential facility to monitor 
level of care, supervision, and the provision of mental health services as required in the 
pupil's Individualized Education Plan (IEP). (Cal. Code Regs., tit. 2, § 60110.) 

• Program management, which includes parent notifications, as required, payment 
facilitation, and all other activities necessary to ensure a county's out-of-state residential 
placement program meets the requirements of Government Code section 7576 and 
Title 2, California Code of Regulations, subdivision 60000-·60610. (Gov. Code,§ 
7576; Cal. Code of Regs., tit. 2, §§ 60100, 60110.) 
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II. ELIGIBLE CLAIMANTS 

Counties. 

ID. PERIOD OF REIMBURSEMENT 

Section 17557 of the Government Code, prior to its amendment by Statutes of 1998, Chapter 
681, stated that a test claim must be submitted on or before December 31 following a given 
fiscal year to establish eligibility for that year. This test claim was filed by the County of Los 
Angeles on December 22, 1997. Statutes of 1996, Chapter 654, was enacted on September 19, 
1996 and became effective on January 1, 1997. Therefore, costs incurred in implementing 
Chapter 654, Statutes of 1996 on or after January 1, 1997, are eligible for reimbursement. 

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the 
subsequent year may be included on the same claim, if applicable. Pursuant to section 17561, 
subdivision (d)(l) of the Government Code, all claims for reimbursement of initial years' costs 
shall be submitted within 120 days of notification by the State Controller of the enactment of 
the claims bill. 

If tc>tal costs for a given year do not exceed $200, no reimbursement shall be allowed, except 
as otherwise allowed by Government Code section 17564. 

IV. REIMBURSABLE ACTIVITIES 

The direct and indirect costs of labor. materials and supplies, contracted services, equipment, 
training, and travel incurred for the following mandate components are eligible for 
reimbursement: 

A. One-Time Costs 

1. To develop policies, procedures and contractual arrangements, necessary to implement 
a county's new fiscal and programmatic responsibilities for SED pupils placed in out
of-state residential programs. 

2. To conduct county staff training on the new policies, procedures and contractual 
arrangements, necessary to implement a county's new fiscal and programmatic 
responsibilities for SED pupils placed in out-of-state residential programs. 

B. Continuing Costs 

1. Mental Health Service Vendor Reimbursements 

To reimburse counties for payments to service vendors providing mental health services 
to SED pupils in out-of-state residential placements as specified in Government Code 
section 7576 and Title 2, California Code Regulations, sub divisions 60100 and 
60110. 

2. Case Man~gement 

To reimburse counties for case management of SED pupils in out..:of-state residential 
placements, including supervision of mental health treatment and monitoring of 
psychotropic medications as specified in Government Code section 7576 and Title 2, 
_Cal_i!ornia Code of }le~a~?_ns, su_l:) div~ion_6.0l 10, including ~_(;()~~s gf treatment 

2 



related litigation (including administrative proceedings) over such issues as placement 
and the administration of psychotropic medication. Litigation (including administrative 
proceedings) alleging misconduct by the county or its employees. based in negligence 
or intentional tort, shall not be included. 

3. Travel 

To reimburse counties for travel costs necessary to conduct quarterly face-to-face 
contacts at the residential facility to monitor level of care, supervision, and the 
provision of mental health services as required ill the pupil's IEP as specified in Title 2, 
California Code of Regulations, subdivision 60110. 

4. Program Management 

To reimburse counties for program management costs, which include the costs of 
parent notifications as required, payment facilitation, and all other activities necessary 
to ensure a county's out-of-state residential placement program meets the requirements 
of Government Code section 7576 and Title 2, California Code of Regulations, sub 
divisions 60100 and 60110. 

V. CLAIM PREPARATION AND SUBMISSION 

Each claim for reimbursement must be timely filed and identify each cost element for which 
reimbursement is claimed under this mandate. Claimed costs must be identified to each 
reimbursable activity identified in Section IV. of these Parameters and Guidelines. 

A. Direct Costs 

Direct costs are defined as costs that can be traced to specific goods, services, units, programs, 
activities or functions. 

Claimed costs shall be supported by the following cost element information: 

1. Salaries and Benefits 

Identify the employee(s), and/or show the classification of the employee(s) involved. 
Describe the reimbursable activities performed and specify the actual time devoted to each 
reimbursable activity by each employee, productive hourly rate and related fringe benefits. 

Reimbursement for personnel services includes compensation paid for salaries, wages and 
employee fringe benefits.· Employee fringe benefits include regular compensation paid to 
an employee during periods of authorized absences (e.g., annual leave, sick leave) and the 
employer's contribution to social security, pension plans, insurance, and worker's 
compensation insurance. Fringe benefits are eligible for reimbursement when distributed 
equitably to all job activities which the employee performs. 

2. Materials and Supplies 

Only expenditures that can be identified as direct costs of this mandate may be claimed. 
List the cost of the materials and supplies consumed specifically for the purposes of this 
mandate. Purchases shall be claimed at the actual price after deducting cash discounts, 
rebates and allowances received by the claimant. Supplies that are withdrawn from 
inventory shall be charged-based on a recognized-method of costing,--consistenHy-·applied. 
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3. Contract Services 

Provide the name(s) of the contractor(s) who performed the services, including any fixed 
contract for services. Describe the reimbursable activity(ies) performed by each named 
contractor and give the number of actual hours spent on the activities, if applicable. Show 
the inclusive dates when services were perfonned and itemize all costs for those services. 

4. Fixed Assets 

List the costs of the fixed assets that have been acquired specifically for the purpose of this 
mandate. If the fixed asset is utilized in some way not directly related to the mandated 
program, only the pro-rata portion of the asset which is used for the purposes of the 
mandated program is eligible for reimbursement. 

5. Travel 

Travel expenses for mileage, per diem, lodging, and other employee entitlements are 
eligible for reimbursement in accordance with the rules of the local jurisdiction. Provide 
the name(s) of the traveler(s), purpose of travel, inclusive dates and times of travel, 
destination points, and travel costs. 

6. Training 

The cost of training an employee to perform the mandated activities, as specified in Section 
·N of these Parameters and Guidelines, is eligible for reimbursement. Identify the 
employee(s) by name and job classification. Provide the title and subject of the training 
session, the date(s) attended, and the location. Reimbursable costs may include salaries 
and benefits, registration fees, transportation, lodging, and per diem. 

B. Indirect Costs 

Indirect costs are defined as costs which are incurred for a common or joint purpose, 
benefiting more than one program and are not directly assignable to a particular department or 
program without efforts disproportionate to the result achieved. Indirect costs may include 
both: (1) overhead costs of the unit performing the mandate; and (2) the costs of central 
government services distributed to other departments based on a systematic and rational basis 
through a cost allocation plan. 

Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided 
in the OMB A-87. Claimants have the option of using 10% of direct labor, excluding fringe 
benefits, or preparing an Indirect Cost Rate Proposal (ICRP) for the department if the indirect 
cost rate exceeds 10%. If more than one department is claiming indirect costs for the 
mandated program, each department must have its own ICRP prepared in accordance with 
OMB A-87. An ICRP must be submitted with the claim when the indirect cost rate exceeds 
10%. 

VI. SUPPORTING DATA 

For auditing purposes, all costs claimed shall be traceable to source documents (e.g., invoices, 
receipts, purchase orders, contracts, worksheets, calendars, declarations, etc.) that show 
evidence of the validity of such costs and their relationship to the state mandated program. All 
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documentation in support of the claimed costs shall be made available to the State Controller's 
Office, as may be requested. Pursuant to Government Code section 17558.5, these documems 
must be kept on file by the agency submitting the claim for a period of no less than two years 
after the later of ( 1) the end of the calendar year in which the reimbursement claim is filed or 
last amended, or (2) if no funds are appropriated for the fiscal year for which the claim is 
made, the date of initial payment of the claim. All claims shall identify the number of pupils 
in out-of-state residential programs for the costs being claimed. 

VII. OFFSETTING SAVINGS AND OTHER REIMBURSEMENTS 

Any offsetting savings the claimant experiences as a direct result of the subject mandate must 
be deducted from the costs claimed. In addition, reimbursement for this mandate received 
from any source, including but not limited to federal funds and other state funds, shall be 
identified and deducted from this claim. 

VIIl. STATE C01'7ROLLER'S OFFICE REQUIRED CERTIFICATION 

An authorized representative of the claimant shall be required to provide a certification of the 
claim, as specified in the State Controller's Office claiming instructions, for those costs 
mandated by the State contained herein. 
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. . 

DECLARATION OF SERVICE BY MAIL 

L the undersigned, declare as follows: 

I am a resident of the County of Sacramento and I am over the age of 18 years, and not a 
party to the within action. My place of employment is 980 Ninth Street, Suite 300, 
Sacramento, California 95814. 

October 31. 2000, I served the: 

Adopted Parameters and Guidelines 
Seriously Emotionally Disturbed (SED) Pupils: 
Out-Of-State Mental Health Services. CSM 97-TC-05 
Government Code Section 7576, 
Statutes of 1996, Chapter 654 
Title 2, Division 9, Chapter 1, California Code of Regulations, 
Sections 60000-60610 
California Department of Mental Health Information Notice Number 86-29 

by placing a true copy thereof in an envelope addressed to: 

Mr. Leonard Kaye, Esq. 
SB 90 Coordinator 
County of Los Angeles 
500 West Temple Street, Room 525 
Los Angeles, California 90012-2766 

State Agencies and Interested Parties (See attached mailing list); 

and by sealing and depositing said envelope in the United States mail at Sacramento, 
California, with postage thereon fully paid. 

I declare under penalty of perjury under the laws of the State of Ca1ifornia that the 
foregoing is true and correct, and that this declaration was executed on 
October 31, 2000, at Sacramento, California 

Victoria Soriano 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STA TE OF CALIFORNIA 

IN RE TEST CLAIM ON: 

Government Code Section 7576, as amended 
by Statutes of 1996, Chapter 654; 
California Code of Regulations, Title 2, 
Division 9, Chapter 1, Sections 60000-60610; 
and 
California Department of Mental Health 
Information Notice Number 86-29 

Filed on December 22, 1997 

of Los An el es, Claimant. 

No. 97-TC-05 

Seriously Emotionally Disturbed (SED) 
Pupils: Out-of-State Mental Health Services 

ADOPTION OF PARAMETERS AND 
GUIDELINES PURSUANT TO 
GOVERNMENT CODE SECTION 17557 
AND TITLE 2, CALIFORNIA CODE OF 
REGULATIONS, SECTION 1183.12 

(Adopted on October 26, 2000; Corrected on 
July 21, 2006) 

CORRECTED PARAMETERS AND GUIDELINES 

On October 26, 2000, the Commission adopted the staff analysis and proposed parameters and 
guidelines for this program. Page 5 of the analysis adopted by the Commission states the 
following: 

Residential Costs 

It is the County of Santa Clara's position that the proposed Parameters and 
Guidelines do not provide reimbursement for "residential costs" of out-of-state 
placements. Staff disagrees. The Commission, in its Statement of Decision for 
this mandate, found that payment of out-of state residential placements for SED 
pupils is reimbursable. The Commission's regulations require Parameters and 
Guidelines to describe specific costs that are reimbursable, including one-time 
and on-going costs, and the most reasonable methods of complying with the 
mandate.1 It is staffs position that the cost of out-of-state residential placement 
of SED pupils would reasonably include the board and care of that pupil while 
they are out-of-state, and therefore, staff finds that residential costs are covered 
under payment of out-of-state residential placement for SED pupils. Staff does 
not propose any changes to Claimant's Revised Proposed Parameters and 
Guidelines, since Section IV., entitled "Reimbursable Activities, B. Continuing 
Costs, 1. Mental Health Service Vendor Reimbursements," already provides for 
reimbursement to counties for "payments to service vendors providing mental 
health services to SED pupils in out-of-state residential placements as specified in 
Government Code section 7576 and the California Code Regulations, Title 2, 
subsections 60100 and 60110." It is staffs position that under Section IV., the 

1 Title 2, California Code of Regulations, section 1183.l (a) (4). 
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term "payments to service vendors providing mental health services to SED 
pupils in out-of-state residential placements" includes reimbursement for 
"residential costs" of out-of-state placements. (Emphasis added.) 

In order for the parameters and guidelines to conform to the findings of the Commission, this 
correction is being issued. The following underlined language is added to Section IV (B), 
Reimbursable Activities: 

1. Mental Health Service Vendor Reimbursements 

Dated: 

To reimburse counties for payments to service vendors providing mental health services 
to SED pupils in out-of-state residential placements as specified in Government Code 
section 7576 and Title 2, California Code Regulations, sub divisions 60100 and 60110. 
Included in this activity is the cost for out-of-state residential board and care of SED 
pupils. 

------
Paula Higashi, Executive Director 

Corrected Parameters and Guidelines 
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Corrected July 21, 2006 
Adopted: October 26, 2000 
j :/mandates/1997 /97tc05/psgs/correctedpsgs0706 

Corrected 
Parameters and Guidelines 

Government Code Section 7576 
Statutes of 1996, Chapter 654 

California Code of Regulations, Title 2, Division 9, Chapter 1, Sections 60000-60610 
California Department of Mental Health Information Notice Number 86-29 

Seriously Emotionally Disturbed (SED) Pupils: Out-ofState Mental Health 
Services 

I. SUMMARY OF MANDATE 

Government Code section 7576, as amended by Statutes of 1996, Chapter 654, established new 
fiscal and programmatic responsibilities for counties to provide mental health services to 
Seriously Emotionally Disturbed (SED) pupils placed in out-of-state residential programs. In 
this regard, Title 2, Division 9, Chapter 1 of the California Code of Regulations, sections 60000 
through 60610, were amended to further define counties' fiscal and programmatic 
responsibilities including those set forth under section 60100 entitled "LEA Identification and 
Placement of a Seriously Emotionally Disturbed Pupil," providing that residential placements for 
a SED pupil may be made out-of-state only when no in-state facility can meet the pupil's needs, 
and under section 60200 entitled "Financial Responsibilities," detailing county mental health and 
LEA financial responsibilities regarding the residential placements of SED pupils. 

On May 25, 2000, the Commission on State Mandates (Commission) adopted its Statement of 
Decision on the subject test claim, finding the following activities to be reimbursable: 

• Payment of out-of state residential placements for SED pupils. (Gov. Code, 
§ 7576, Cal. Code Regs., tit. 2, §§ 60100, 60110) 

• Case management of out-of-state residential placements for SED pupils. Case 
management includes supervision of mental health treatment and monitoring of 
psychotropic medications. (Gov. Code,§ 7576, Cal. Code Regs., tit. 2, § 60110.) 

• Travel to conduct quarterly face-to-face contacts at the residential facility to monitor 
level of care, supervision, and the provision of mental health services as required in the 
pupil's Individualized Education Plan (IEP). (Cal. Code Regs., tit. 2, § 60110.) 

• Program management, which includes parent notifications, as required, payment 
facilitation, and all other activities necessary to ensure a county's out-of-state residential 
placement program meets the requirements of Government Code section 7576 and 
Title 2, California Code of Regulations, subdivision 60000- 60610. (Gov. Code,§ 7576; 
Cal. Code of Regs., tit. 2, §§ 60100, 60110.) 
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II. ELIGIBLE CLAIMANTS 

Counties. 

III. PERIOD OF REIMBURSEMENT 

Section 17557 of the Government Code, prior to its amendment by Statutes of 1998, Chapter 
681, stated that a test claim must be submitted on or before December 31 following a given fiscal 
year to establish eligibility for that year. This test claim was filed by the County of Los Angeles 
on December 22, 1997. Statutes of 1996, Chapter 654, was enacted on September 19, 1996 and 
became effective on January 1, 1997. Therefore, costs incurred in implementing Chapter 654, 
Statutes of 1996 on or after January 1, 1997, are eligible for reimbursement. 

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the 
subsequent year may be included on the same claim, if applicable. Pursuant to section 17561, 
subdivision ( d)(l) of the Government Code, all claims for reimbursement of initial years' costs 
shall be submitted within 120 days of notification by the State Controller of the enactment of the 
claims bill. 

If total costs for a given year do not exceed $200, no reimbursement shall be allowed, except as 
otherwise allowed by Government Code section 17564. 

IV. REIMBURSABLE ACTIVITIES 

The direct and indirect costs oflabor, materials and supplies, contracted services, equipment, 
training, and travel incurred for the following mandate components are eligible for 
reimbursement: 

B. One-Time Costs 

1. To develop policies, procedures and contractual arrangements, necessary to implement a 
county's new fiscal and programmatic responsibilities for SED pupils placed in out-of
state residential programs. 

2. To conduct county staff training on the new policies, procedures and contractual 
arrangements, necessary to implement a county's new fiscal and programmatic 
responsibilities for SED pupils placed in out-of-state residential programs. 

C. Continuing Costs 

1. Mental Health Service Vendor Reimbursements 

To reimburse counties for payments to service vendors providing mental health services 
to SED pupils in out-of-state residential placements as specified in Government Code 
section 7576 and Title 2, California Code Regulations, sub divisions 60100 and 60110. 
Included in this activity is the cost for out-of-state residential board and care of SED 
pupils. 

2. Case Management 

To reimburse counties for case management of SED pupils in out-of-state residential 
placements, including supervision of mental health treatment and monitoring of 
psychotropic medications as specified in Government Code section 7576 and Title 2, 
California Code of Regulations, sub division 60110, including the costs of treatment 
related litigation (including administrative proceedings) over such issues as placement 
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and the administration of psychotropic medication. Litigation (including administrative 
proceedings) alleging misconduct by the county or its employees, based in negligence or 
intentional tort, shall not be included. 

3. Travel 

To reimburse counties for travel costs necessary to conduct quarterly face-to-face 
contacts at the residential facility to monitor level of care, supervision, and the provision 
of mental health services as required in the pupil's IEP as specified in Title 2, California 
Code of Regulations, subdivision 60110. 

4. Program Management 

To reimburse counties for program management costs, which include the costs of parent 
notifications as required, payment facilitation, and all other activities necessary to ensure 
a county's out-of-state residential placement program meets the requirements of 
Government Code section 7576 and Title 2, California Code of Regulations, sub 
divisions 60100 and 60110. 

V. CLAIM PREPARATION AND SUBMISSION 

Each claim for reimbursement must be timely filed and identify each cost element for which 
reimbursement is claimed under this mandate. Claimed costs must be identified to each 
reimbursable activity identified in Section IV. of these Parameters and Guidelines. 

A. Direct Costs 

Direct costs are defined as costs that can be traced to specific goods, services, units, programs, 
activities or functions. 

Claimed costs shall be supported by the following cost element information: 

1. Salaries and Benefits 

Identify the employee(s), and/or show the classification of the employee(s) involved. 
Describe the reimbursable activities performed and specify the actual time devoted to each 
reimbursable activity by each employee, productive hourly rate and related fringe benefits. 

Reimbursement for personnel services includes compensation paid for salaries, wages and 
employee fringe benefits. Employee fringe benefits include regular compensation paid to an 
employee during periods of authorized absences (e.g., annual leave, sick leave) and the 
employer's contribution to social security, pension plans, insurance, and worker's 
compensation insurance. Fringe benefits are eligible for reimbursement when distributed 
equitably to all job activities which the employee performs. 

2. Materials and Supplies 

Only expenditures that can be identified as direct costs of this mandate may be claimed. List 
the cost of the materials and supplies consumed specifically for the purposes of this mandate. 
Purchases shall be claimed at the actual price after deducting cash discounts, rebates and 
allowances received by the claimant. Supplies that are withdrawn from inventory shall be 
charged based on a recognized method of costing, consistently applied. 

3. Contract Services 
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Provide the name(s) of the contractor(s) who performed the services, including any fixed 
contract for services. Describe the reimbursable activity(ies) performed by each named 
contractor and give the number of actual hours spent on the activities, if applicable. Show 
the inclusive dates when services were performed and itemize all costs for those services. 

4. Fixed Assets 

List the costs of the fixed assets that have been acquired specifically for the purpose of this 
mandate. If the fixed asset is utilized in some way not directly related to the mandated 
program, only the pro-rata portion of the asset which is used for the purposes of the 
mandated program is eligible for reimbursement. 

5. Travel 

Travel expenses for mileage, per diem, lodging, and other employee entitlements are eligible 
for reimbursement in accordance with the rules of the local jurisdiction. Provide the name( s) 
of the traveler(s), purpose of travel, inclusive dates and times of travel, destination points, 
and travel costs. 

6. Training 

The cost of training an employee to perform the mandated activities, as specified in Section 
IV of these Parameters and Guidelines, is eligible for reimbursement. Identify the 
employee( s) by name and job classification. Provide the title and subject of the training 
session, the date(s) attended, and the location. Reimbursable costs may include salaries and 
benefits, registration fees, transportation, lodging, and per diem. 

B. Indirect Costs 

Indirect costs are defined as costs which are incurred for a common or joint purpose, benefiting 
more than one program and are not directly assignable to a particular department or program 
without efforts disproportionate to the result achieved. Indirect costs may include both: (1) 
overhead costs of the unit performing the mandate; and (2) the costs of central government 
services distributed to other departments based on a systematic and rational basis through a cost 
allocation plan. 

Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided in 
the OMB A-87. Claimants have the option of using 10% of direct labor, excluding fringe 
benefits, or preparing an Indirect Cost Rate Proposal (ICRP) for the department ifthe indirect 
cost rate exceeds 10%. If more than one department is claiming indirect costs for the mandated 
program, each department must have its own ICRP prepared in accordance with OMB A-87. An 
ICRP must be submitted with the claim when the indirect cost rate exceeds 10%. 

VI. SUPPORTING DATA 

For auditing purposes, all costs claimed shall be traceable to source documents (e.g., invoices, 
receipts, purchase orders, contracts, worksheets, calendars, declarations, etc.) that show evidence 
of the validity of such costs and their relationship to the state mandated program. All 
documentation in support of the claimed costs shall be made available to the State Controller's 
Office, as may be requested. Pursuant to Government Code section 17558.5, these documents 
must be kept on file by the agency submitting the claim for a period of no less than two years 
after the later of ( 1) the end of the calendar year in which the reimbursement claim is filed or last 
amended, or (2) if no funds are appropriated for the fiscal year for which the claim is made, the 
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date of initial payment of the claim. All claims shall identify the number of pupils in out-of-state 
residential programs for the costs being claimed. 

VII. OFFSETTING SAVINGS AND OTHER REIMBURSEMENTS 

Any offsetting savings the claimant experiences as a direct result of the subject mandate must be 
deducted from the costs claimed. In addition, reimbursement for this mandate received from any 
source, including but not limited to federal funds and other state funds, shall be identified and 
deducted from this claim. 

VIII. STATE CONTROLLER'S OFFICE REQUIRED CERTIFICATION 

An authorized representative of the claimant shall be required to provide a certification of the 
claim, as specified in the State Controller's Office claiming instructions, for those costs 
mandated by the State contained herein. 
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Amendment Adopted: October 26, 2006 
Corrected July 21, 2006 
Adopted: October 26, 2000 

Amended Parameters and Guidelines 
Government Code Section 7576 

Statutes of 1996, Chapter 654 

California Code of Regulations, Title 2, Division 9, Chapter 1, Sections 60000-60610 
California Department of Mental Health Information Notice Number 86-29 

Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental Health 
Services 

EFFECTIVE FOR REIMBURSEMENT CLAIMS FILED FOR COSTS INCURRED 
THROUGH THE 2005-2006 FISCAL YEAR 

I. SUMMARY OF MANDATE 

Government Code section 7576, as amended by Statutes of 1996, Chapter 654, established new 
fiscal and programmatic responsibilities for counties to provide mental health services to 
Seriously Emotionally Disturbed (SED) pupils placed in out-of-state residential programs. In 
this regard, Title 2, Division 9, Chapter 1 of the California Code of Regulations, sections 60000 
through 60610, were amended to further define counties' fiscal and programmatic 
responsibilities including those set forth under section 60100 entitled "LEA Identification and 
Placement of a Seriously Emotionally Disturbed Pupil," providing that residential placements for 
a SED pupil may be made out-of-state only when no in-state facility can meet the pupil's needs, 
and under section 60200 entitled "Financial Responsibilities," detailing county mental health and 
LEA financial responsibilities regarding the residential placements of SED pupils. 

On May 25, 2000, the Commission on State Mandates (Commission) adopted its Statement of 
Decision on the subject test claim, finding the following activities to be reimbursable: 

• Payment of out-of state residential placements for SED pupils. (Gov. Code, 
§ 7576, Cal. Code Regs., tit. 2, §§ 60100, 60110) 

• Case management of out-of-state residential placements for SED pupils. Case 
management includes supervision of mental health treatment and monitoring of 
psychotropic medications. (Gov. Code,§ 7576, Cal. Code Regs., tit. 2, § 60110.) 

• Travel to conduct quarterly face-to-face contacts at the residential facility to monitor 
level of care, supervision, and the provision of mental health services as required in the 
pupil's Individualized Education Plan (IEP). (Cal. Code Regs., tit. 2, § 60110.) 

• Program management, which includes parent notifications, as required, payment 
facilitation, and all other activities necessary to ensure a county's out-of-state residential 
placement program meets the requirements of Government Code section 7576 and 
Title 2, California Code of Regulations, subdivision 60000- 60610. (Gov. Code,§ 7576; 
Cal. Code of Regs., tit. 2, §§ 60100, 60110.) 
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These parameters and guidelines are effective for reimbursement claims filed for costs incurred 
through the 2005-2006 fiscal year. Commencing with the 2006-2007 fiscal year, reimbursement 
claims shall be filed through the consolidated parameters and guidelines for Handicapped and 
Disabled Students (04-RL-4282-10), Handicapped and Disabled Students II 
(02-TC-40/02-TC-49), and Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental 
Health Services (97-TC-05). 

II. ELIGIBLE CLAIMANTS 

Counties. 

III. PERIOD OF REIMBURSEMENT 

Section 17557 of the Government Code, prior to its amendment by Statutes of 1998, Chapter 
681, stated that a test claim must be submitted on or before December 31 following a given fiscal 
year to establish eligibility for that year. This test claim was filed by the County of Los Angeles 
on December 22, 1997. Statutes of 1996, Chapter 654, was enacted on September 19, 1996 and 
became effective on January 1, 1997. Therefore, costs incurred in implementing Chapter 654, 
Statutes of 1996 on or after January 1, 1997, are eligible for reimbursement. 

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the 
subsequent year may be included on the same claim, if applicable. Pursuant to section 17561, 
subdivision ( d)( 1) of the Government Code, all claims for reimbursement of initial years' costs 
shall be submitted within 120 days of notification by the State Controller of the enactment of the 
claims bill. 

If total costs for a given year do not exceed $200, no reimbursement shall be allowed, except as 
otherwise allowed by Government Code section 17564. 

IV. REIMBURSABLE ACTIVITIES 

The direct and indirect costs of labor, materials and supplies, contracted services, equipment, 
training, and travel incurred for the following mandate components are eligible for 
reimbursement: 

A. One-Time Costs 

1. To develop policies, procedures and contractual arrangements, necessary to implement a 
county's new fiscal and programmatic responsibilities for SED pupils placed in out-of
state residential programs. 

2. To conduct county staff training on the new policies, procedures and contractual 
arrangements, necessary to implement a county's new fiscal and programmatic 
responsibilities for SED pupils placed in out-of-state residential programs. 

B. Continuing Costs 

1. Mental Health Service Vendor Reimbursements 

To reimburse counties for payments to service vendors providing mental health services 
to SED pupils in out-of-state residential placements as specified in Government Code 
section 7576 and Title 2, California Code Regulations, sub divisions 60100 and 60110. 
Included in this activity is the cost for out-of-state residential board and care of SED 
pupils. 
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2. Case Management 

To reimburse counties for case management of SED pupils in out-of-state residential 
placements, including supervision of mental health treatment and monitoring of 
psychotropic medications as specified in Government Code section 7576 and Title 2, 
California Code of Regulations, sub division 60110, including the costs of treatment 
related litigation (including administrative proceedings) over such issues as placement 
and the administration of psychotropic medication. Litigation (including administrative 
proceedings) alleging misconduct by the county or its employees, based in negligence or 
intentional tort, shall not be included. 

3. Travel 

To reimburse counties for travel costs necessary to conduct quarterly face-to-face 
contacts at the residential facility to monitor level of care, supervision, and the provision 
of mental health services as required in the pupil's IEP as specified in Title 2, California 
Code of Regulations, subdivision 60110. 

4. Program Management 

To reimburse counties for program management costs, which include the costs of parent 
notifications as required, payment facilitation, and all other activities necessary to ensure 
a county's out-of-state residential placement program meets the requirements of 
Government Code section 7576 and Title 2, California Code of Regulations, sub 
divisions 60100 and 60110. 

V. CLAIM PREPARATION AND SUBMISSION 

Each claim for reimbursement must be timely filed and identify each cost element for which 
reimbursement is claimed under this mandate. Claimed costs must be identified to each 
reimbursable activity identified in Section IV. of these Parameters and Guidelines. 

A. Direct Costs 

Direct costs are defined as costs that can be traced to specific goods, services, units, programs, 
activities or functions. 

Claimed costs shall be supported by the following cost element information: 

1. Salaries and Benefits 

Identify the employee(s), and/or show the classification of the employee(s) involved. 
Describe the reimbursable activities performed and specify the actual time devoted to each 
reimbursable activity by each employee, productive hourly rate and related fringe benefits. 

Reimbursement for personnel services includes compensation paid for salaries, wages and 
employee fringe benefits. Employee fringe benefits include regular compensation paid to an 
employee during periods of authorized absences (e.g., annual leave, sick leave) and the 
employer's contribution to social security, pension plans, insurance, and worker's 
compensation insurance. Fringe benefits are eligible for reimbursement when distributed 
equitably to all job activities which the employee performs. 
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2. Materials and Supplies 

Only expenditures that can be identified as direct costs of this mandate may be claimed. List 
the cost of the materials and supplies consumed specifically for the purposes of this mandate. 
Purchases shall be claimed at the actual price after deducting cash discounts, rebates and 
allowances received by the claimant. Supplies that are withdrawn from inventory shall be 
charged based on a recognized method of costing, consistently applied. 

3. Contract Services 

Provide the name(s) of the contractor(s) who performed the services, including any fixed 
contract for services. Describe the reimbursable activity(ies) performed by each named 
contractor and give the number of actual hours spent on the activities, if applicable. Show 
the inclusive dates when services were performed and itemize all costs for those services. 

4. Fixed Assets 

List the costs of the fixed assets that have been acquired specifically for the purpose of this 
mandate. If the fixed asset is utilized in some way not directly related to the mandated 
program, only the pro-rata portion of the asset which is used for the purposes of the 
mandated program is eligible for reimbursement. 

5. Travel 

Travel expenses for mileage, per diem, lodging, and other employee entitlements are eligible 
for reimbursement in accordance with the rules of the local jurisdiction. Provide the name(s) 
of the traveler(s), purpose of travel, inclusive dates and times of travel, destination points, 
and travel costs. 

6. Training 

The cost of training an employee to perform the mandated activities, as specified in Section 
IV of these Parameters and Guidelines, is eligible for reimbursement. Identify the 
employee(s) by name and job classification. Provide the title and subject of the training 
session, the date(s) attended, and the location. Reimbursable costs may include salaries and 
benefits, registration fees, transportation, lodging, and per diem. 

B. Indirect Costs 

Indirect costs are defined as costs which are incurred for a common or joint purpose, benefiting 
more than one program and are not directly assignable to a particular department or program 
without efforts disproportionate to the result achieved. Indirect costs may include both: (1) 
overhead costs of the unit performing the mandate; and (2) the costs of central government. 
services distributed to other departments based on a systematic and rational basis through a cost 
allocation plan. 

Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided in 
the OMB A-87. Claimants have the option of using I 0% of direct labor, excluding fringe 
benefits, or preparing an Indirect Cost Rate Proposal (ICRP) for the department if the indirect 
cost rate exceeds 10%. If more than one department is claiming indirect costs for the mandated 
program, each department must have its own ICRP prepared in accordance with OMB A-87. An 
ICRP must be submitted with the claim when the indirect cost rate exceeds 10%. 
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VI. SUPPORTING DATA 

For auditing purposes, all costs claimed shall be traceable to source documents (e.g., invoices, 
receipts, purchase orders, contracts, worksheets, calendars, declarations, etc.) that show evidence 
of the validity of such costs and their relationship to the state mandated program. All 
documentation in support of the claimed costs shall be made available to the State Controller's 
Office, as may be requested. Pursuant to Government Code section 17558.5, these documents 
must be kept on file by the agency submitting the claim for a period of no less than two years 
after the later of (I) the end of the calendar year in which the reimbursement claim is filed or last 
amended, or (2) if no funds are appropriated for the fiscal year for which the claim is made, the 
date of initial payment of the claim. All claims shall identify the number of pupils in out-of-state 
residential programs for the costs being claimed. 

VII. OFFSETTING SA VIN GS AND OTHER REIMBURSEMENTS 

Any offsetting savings the claimant experiences as a direct result of the subject mandate must be 
deducted from the costs claimed. In addition, reimbursement for this mandate received from any 
source, including but not limited to federal funds and other state funds, shall be identified and 
deducted from this claim. 

VIII. STATE CONTROLLER'S OFFICE REQUIRED CERTIFICATION 

An authorized representative of the claimant shall be required to provide a certification of the 
claim, as specified in the State Controller's Office claiming instructions, for those costs 
mandated by the State contained herein. 

Amended Parameters and Guidelines 
Seriously Emotionally Disturbed (SED) Pupils: Out-of -State Mental Health Services (97-TC-05) 

5 



Tab7 



California Code of Regulations Page 1 of3 

-·~-

_:._:.-+ 

california Office of 
Administrative Law 

Home Most Recent Updates Search Help 
© 

~ """"'~ . elcome to the online source for the 
alifornia Code of Regulations 

2 CA ADC § 60100 
§ 60100. LEA Identification and Placement of a Seriously Emotionally Disturbed Pupil. 

Term. 
2 CCR§ 60100 

cat. Admin. Code tit. 2, § 60100 

Barclays Official California Code of Regulations Currentness 
Title 2. Administration 

Division 9. Joint Regulations for Pupils with Disabilities 
Chapter 1. Interagency Responsibilities for Providing Services to Pupils with Disabilities 

"'&I Article 3. Residential Placement 
•§ 60100. LEA Identification and Placement of a Seriously Emotionally Disturbed 
Pupil. 

{a) This article shall apply only to a pupil with a disability who is seriously emotionally disturbed pursuant 
to paragraph (i) of Section 3030 of Title 5 of the California Code of Regulations. 

(b) When an IEP team member recommends a residential placement for a pupil who meets the 
educational eligibility criteria specified in paragraph (4) of subsection (c) of Section 300.7 of Title 34 of 
the Code of Federal Regulations, the IEP shall proceed in the following manner: 

(1) An expanded IEP team shall be convened within thirty (30) days with an authorized representative 
of the community mental health service. 

(2) If any authorized representative is not present, the IEP team meeting shall be adjourned and be 
reconvened within fifteen (15) calendar days as an expanded IEP team with an authorized 
representative from the community mental health service participating as a member of the IEP team 
pursuant to Section 7572.5 of the Government Code. 

(3} If the community mental health service or the LEA determines that additional mental health 
assessments are needed, the LEA and the community mental health service shall proceed in 
accordance with Sections 60040. and 60045. 

( c) Prior to the determination that a residential placement is necessary for the pupil to receive special 
education and mental health services, the expanded IEP team shall consider less restrictive aJternatives, 
such as providing a behavioral specialist and full-time behavioral aide in the dassroom, home and other 
community environments, and/or parent training in the home and community environments. The IEP 
team shall document the alternatives to residential placement that were considered and the reasons why 
they were rejected. Such alternatives may include any combination of cooperatively developed 
educational and mental health services. 

(d) When the expanded IEP team recommends a residential placement, it shall document the pupil's 
educational and mental health treatment needs that support the recommendation for residential 
placement. This documentation shall identify the special education and related mental health services to 
be provided by a residential facility listed in Section 60025 that cannot be provided in a less restrictive 
environment pursuant to Title 20, United States Code Section 1412(a)(5}. 
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(e) The community mental health service case manager, in consultation with the IEP team's 
administrative designee, shall identify a mutually satisfactory placement that is acceptable to the parent 
and addresses the pupil's educational and mental health needs in a manner that Is cost-effective for both · 
public agencies, subject to the requirements of state and federal special education law, induding the 
requirement that the placement be appropriate and in the least restrictive environment. 

(f) The residential placement shall be in a facility listed in Section 60025 that is located within, or in the 
county adjacent to, the county of residence of the parents of the pupil with a disability, pursuant to 
paragraph (3) of subsection (a) of Section 300.552 of Title 34 of the Code of Federal Regulations. When 
no nearby placement alternative which is able to implement the IEP can be identified, this determination 
shall be documented, and the community mental_health service case manager shall seek an appropriate 
placement which is as close to the parents' home as possible. · 

(g) Rates for care and supervision shall be established for a facility listed in Section 60025 in accordance 
with Section 18350 of the Welfare and Institutions Code. 

(h) Residential placements for a pupil with a disability who is seriously emotionally disturbed may be 
made out of California only when no in-state facility can meet the pupil's needs and only when the 
requirements of subsections (d) and (e) have been met. Out-of-state placements shall be made only in 
residential programs that meet the requirements of Welfare and Institutions Code Sections 11460(c}(2) 
through (c)(3). For educational purposes, the pupil shall receive services from a privately operated non
medical, non-detention school certified by the California Department of Education. 

(i) When the expanded IEP team determines that it is necessary to place a pupil with a disability who is 
seriously emotionally disturbed in residential care, the community mental health service shall ensure that: 

(1) The mental health services are specified in the IEP in accordance with Title 20, United States Code 
Section 1414{d)(1)(A)(vi}. 

(2) Mental health services are provided by qualified mental health professionals. 

(j) When the expanded IEP team detennines that it is necessary to place a pupil with a disability who is 
seriously emotionally disturbed in a facility listed in Section 60025, the expanded IEP team shall ensure 
that placement is in accordance with admission criteria of the facility. 

Note: Authority cited: Section 7587, Government Code. Sections 10553, 10554, 11462(i) and (j) and 
11466.1, Welfare and Institutions Code. Reference: Sections 7576(a) and 7579, Government Code; 
Sections 11460(c)(2)-(c)(3}, 18350 and 18356, Welfare and Institutions Code; Sections 1412 and 1414, 
Title 20, United States Code; and Sections 300.7 and 300.552, Title 34, Cod~ of Federal Regulations. 

HISTORY 

1. New section refiled 5-1-87 as an emergency; designated-effective 5-1-87 (Register 87, No. 30). A 
Certificate of Compliance must be transmitted to DAL within 120 days or emergency language will be 
repealed on 8-31-87. 

2. Division 9 (Chapter 1, Articles 1-9, 5ections 60000-60610, not consecutive) shall not be subject to 
automatic repeal until the final regulations take effect on or before June 30, 1988 pursuant to Item 4440-
131-001(b)(2), Chapter 135, Statutes of 1987 (Register 87, No. 46). 

3. Division 9 (Chapter 1, Articles 1-9, Sections 60000-60610, not consecutive) shall not be subject to 
automatic repeal until the final regulations take effect on or before June 30, 1997, pursuant to · 
Government Code section 7587, as amended by Stats. 1996, c. 654 (A.B. 2726, s4.) (Register 98, No. 
26). . 

4. Division 9(Chapter1, Articles 1-9, Sections 60000-60610, not consecutive) repealed June 30, 1997, 
by operation of Government Code section 7587, as amended by Stats. 1996, c. 654 (A.B. 2726, s4.) 
(Register 98, No. 26}. 

5. New article 3 (sections 60100-60110) and section filed 6-26-98 as an emergency; operative 7-1-98 
(Register 98, No. 26). A Certificate of Compliance must be transmitted to OAL by 10-29-98 or emergency 
language Will be repealed by operation of law on the following day. 
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6. Editorial correction restoring prior Histories 1-2, adding new Histories 3-4, and renumbering and 
amending existing History 1 to new History 5 (Register 98, No. 44). 

7. New article 3 (sections 60100-60110} and section refiled 10-26-98 as an emergency; operative 10-29-
98 (Register 98, No. 44). A Certificate of Compliance must be transmitted to OAL by 2-26-99 or 
emergency language will be repealed by operation of law on the following day. 

8. New article 3 (sections 60100-60110) and section refiled 2-25-99 as an emergency; operative 2-26-99 
(Register 99, No. 9). A Certificate of Compliance must be transmitted to OAL by 6-28-99 or emergency 
language will be repealed by operation of law on the following day. 

9. Certificate of Compliance as to 2.:.25-99 order,.including amendment of section heading, amendment of 
subsections (b)-(b)(2), (d) and (i}(l) and amendment of Note, transmitted to OAL 6-25-99 and filed 8-9-
99 (Register 99, No. 33). 

2 CCR§ 60100, +2 CA ADC§ 60100 + 
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(c) If an amount collected as.child or spousal support represents 
payment on the required support obligation for future months, the 
amount shall be applied to such future months. However, no such 
amounts shall be applied to future months unless amounts have been 
collected which fully satisfy the support obligation assigned under 
subdivision (a) of Section 11477 for the current months and all past 
months. 

11450. The county may cancel, suspend or revoke aid under this 
chapter for cause. Upon instructions from the department, the county 
shall cancel, suspend or revoke aid under this chapter. 

upon request of the department, an immediate report of every 
suspension of aid shall be made to the department stating the reason 
for the suspension and showing the action of the county in approving 
the suspension. 

11•60. (a) Foster care providers shall be paid a per child per 
month rate in return for the care and supervision of the AFDC-FC 
child placed with them. The department is designated the single 
organizational unit whose duty it shall be to administer a state 
system for establishing rates in the AFDC-FC program. State functions 
shall be performed by the department or by delegation of the 
department to county welfare departments or Indian tribes, consortia 
of tribes, or tribal organizations that have entered into an 
agreement pursuant to Section 10553.1. 

(b) •care and supervision" includes food, clothing, shelter, daily 
supervision, school supplies, a child's personal incidentals, 
liability insurance with respect to a child, reasonable travel to the 
child's home for visitation, and reasonable travel for the child to 
remain in the school in which he or she is enrolled at the time of 
placement. Reimbursement for the costs of educational travel, as 
provided for in this subdivision, shall be made pursuant to 
procedures .determined by the department, in consultation with 
representatives of county welfare and probation directors, and 
additional stakeholders, as appropriate. 

(1) For a child placed in a group home, care and supervision shall 
also include reasonable administration and operational activities 
necessary to provide the items listed in this subdivision. 

(2) For a child placed in a group home, care and supervision may 
also include reasonable.activities performed by social workers 
employed by the group home provider which are not otherwise 
considered daily supervision or administration activities. 

(c) It is the intent of the Legislature to establish the maximum 
level of state participation in out-of-state foster care group home 
program rates effective January 1, 1992. 

(1) The department shall develop regulations that establish the 
method for determining the level of state participation for each 
out-of-state group home program. The department shall consider all of 
the following methods: 

(A) A standardized system based on the level of care and services. 
per child per month as detailed in Section 11462. 

(B) A system which considers the actual allowable and ·reasonal;>le 
costs of care and supervision incurred by the program. 

(C) A system which considers the rate established by the host 
state. 

(D) Any other appropriate methods as determined by the department. 
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(2) State reimbursement for the AFDC-FC group home rate to be paid 
to an out-of-state program on or after January 1, 1992, shall only 
be paid to programs which have done both of the following: 

(A} Submitted a rate application to the department and received a 
determination of the level of state participation. 

(i} The level of state participation shall not exceed the current 
fiscal year• s standard rat.e for rate classification level 14. 

{ii) The level of state participation shall not exceed the rate 
determined by the ratesetting authority of the state in which the 
facility is located. 

(iii) The level of state participation shall not decrease for any 
child placed prior to January 1, 1992, who continues to be placed in 
the same out-of-state group home program. 

(B) Agreed to comply with information requests, and program and 
fiscal audits as determined necessary by the department. 

(3) State reimbursement for an AFDC-FC rate paid on or after 
January 1, 1993, shall only be paid to a group home organized and 
operated on a nonprofit basis. 

(d) A foster care provider that accepts payments, following the 
effective date of this section, based on a rate established under 
this section, shall not receive rate increases or retroactive 
payments as the result of litigation challenging rates established 
prior to the effective date of this section. This shall apply 
regardless of whether a provider is a party to the litigation or a 
member of a class covered by the litigation. 

(e) Nothing shall preclude a county from using a portion of its 
county funds to increase rates paid to family homes and foster family 
agencies within that county, and to make payments for specialized 
care increments, clothing allowances, or infant supplements to homes 
within that county, solely at that county's expense. 

11461. (a) For children or, on and after January 1, 2012, nonminor 
dependents placed in a licensed or approved family home with a 

· capacity of six or less, or in an approved home of a relative or 
nonrelated legal guardian, or the approved home of a nonrelative 
extended family member as descriped in Section 362.7, or, on and 
after January 1, 2012 '· a supervised independent living setting, as 
defined in subdivision (w) of Section 11400, the per child per month 
rates in the following schedule shall be in effect for the period 
July 1, 1989, through December 31, 1989: 

Age 
0-4 ...................... ; ......... . 
5-8 ................................ . 
9-11 ............................ • ... . 
12-14 ...•..••....•••.•.......••...... 
15-20 .•.........•................... 

Basic rate 
$294 
319 
340 
378 
412 

(b) (1) Any county that, as of October 1, 1989, has in effect a 
basic rate that is at the levels set forth in the schedule in 
subdivision {a), shall continue to receive state participation, as 
specified in subdivision (c) of Section 15200, at these levels. 

(2) Any county that, as of October 1, 1989, has in effect a basic 
rate that exceeds a level set forth in the schedule in subdivision 
(a), shall continue to receive the same level of state participation 
as it received on October 1, 1989. 

(c) The amounts in the schedule of basic rates in subdivision (a) 
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In the Matter of: 

STUDENT, 

v. 

BEFORE THE 
OFFICE OF ADMINISTRATIVE HEARINGS 

SPECIAL EDUCATION DIVSION 
STATE OF CALIFORNIA 

OAH CASE NO. N 2007090403 

Petitioner, 

RIVERSIDE UNIFIED SCHOOL 
DISTRICT and RIVERSIDE COUNTY 
DEPARTMENT of MENTAL HEALTH, 

Respondents. 

DECISION 

Administrative Law Judge Judith L. Pasewark, Office of Administrative Hearings, 
Special Education Division, State of California (OAH), heard this matter by written 
stipulation and joint statement of facts presented by the parties, along with written argument 
and closing briefs submitted by each party. 

Heather D. McGunigle, Esq., of Disability Rights Legal Center, and Kristelia Garcia, 
Esq., of Quinn Emanuel Urquhart Oliver & Hedges, represented Student (Student). 

Ricardo Soto, Esq., of Best Best & Krieger, represented Riverside Unified School 
District (District). 

Sharon Watt, Esq., ofFilarsky & Watt, represented Riverside County Department of 
Mental Health (CMH). 

Student filed his first amended Request for Due Process Hearing on September 25, 
2007. At the pre-hearing conference on December 7, 2007, the parties agreed to submit the 
matter on a written Joint Stipulation of Facts, and individual written closing arguments. The 
documents were received, the record closed, and matter was submitted for decision on 
December 31, 2007. 



ISSUE 

May the educational and mental health agencies place Student in an out-of-state for
profit residential center under California Code of Regulations section 60100, subdivision (h), 
and California Welfare and Institutions Code section 11460, subdivision (c)(2) and (3), when 
no other appropriate residential placement is available to provide Student a F APE? 

CONTENTIONS 

All parties agree that Student requires a therapeutic residential placement which will 
meet his mental health and communication needs pursuant to his October 9, 2007 Individual 
Educational Plan (IEP). The District and CMH have conducted a nation-wide search and 
have been unable to locate an appropriate non-profit residential placement for Student. 

Student contends that, as the District and CMH' s searches for an appropriate non
profit residential placement have been exhausted, the District and CMH are obligated to 
place Student in an appropriate out-of-state for-profit residential program in order to provide 
Student with a free and appropriate public education (F APE). 

Both the District and CMH contend that they do not have the authority to place 
Student at an out-of-state for-profit residential program. 

JOINT STIPULATION OFF ACTS 1 

1. Student is 17 years old and resides with his Mother (Mother) within the 
District in Riverside County, California. Student's family is low-income and meets Medi
cal eligibility requirements. 

2. Student is deaf, has impaired vision and an orthopedic condition known as 
legg-perthes. Student has been assessed as having borderline cognitive ability. His only 
effective mode of communication is American Sign Language (ASL). Student also has a 
long history of social and behavioral difficulties. As a result, Student is eligible for special 
education and related services and mental health services through AB2726/3632 under the 
category of emotional disturbance (ED), with a secondary disability of deafness. 

3. Student requires an educational environment in which he has the opportunity 
to interact with peers and adults who are fluent in ASL. Student attended the California 

1 The parties submitted a Stipulated Statement of Undisputed Facts and Evidence which is admitted into 
evidence as Exhibit 67, and incorporated herein. The stipulated facts have been consolidated and renumbered for 
clarity in this decision. As part of the same document, the parties stipulated to the entry of the joint Exhibits 1 
through 66, which are admitted into evidence. 
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School for the Deaf, Riverside (CSDR) between January 2005 and September 2006, while a 
resident of the Momovia Unified School District. 

4. CSDR does not specialize in therapeutic behavior interventions. In January 
2005, CSDR terminated Student's initial review period due to his behaviors. CSDR removed 
Student from school as suicide prevention because Student physically harmed himself. At 
that time, both CSDR and Momovia USD believed Student to be a danger to himself and 
others. They, therefore, placed him in home-hospital instruction. 

5. Between June 2005 and October 2005, Student's behaviors continued to 
escalate. Student was placed on several 72-hour psychiatric holds for which he missed 
numerous days of school. On one occasion, Student was hospitalized for approximately two 
weeks. On another occasion, he was hospitalized at least a week. 

6. Pursuant to a mental health referral, on September 14, 2006, Momovia USD 
and Los Angeles County Department of Mental Health (LACDMH) met, and determined that 
Student had a mental disturbance for which they recommended residential placement. 2 At 
that time, Amy Kay, Student's ASL-fluent therapist through LACDMH's AB2726 program, 
recommended a residential placement at the National Deaf Academy (NDA). Ms. Kay 
specifically recommended that Student be placed in a residential placement at NDA due to 
his need for a higher level of care to address his continuing aggressive and self-injurious 
behaviors. Additionally, the rehabilitation of these behaviors would be unsuccessful without 
the ability for Student to interact with deaf peers and adults. Ms. Kay further indicated that 
the use of an interpreter did not provide an effective method for Student to learn due to his 
special needs. 

7. On August 5, 2006, NDA sent Student a letter of acceptance into its program. 
Momovia USD and LACDMH, however, placed Student at Willow Creek/North Valley 
Non-public School. This placement failed as of March 2007, at which time both Momovia 
USD and LACDMH indicated they were unable to find a residential placement for Student 
that could meet his mental health and communication needs. They did not pursue the 
residential treatment center at NDA because of its for-profit status. 

8. Student and his mother moved to the District and Riverside County in April 
2007. 

9. On April 20, 2007, the District convened an IEP meeting to develop Student's 
educational program. The District staff, CMH staff, staff from CSDR, Student, his mother 
and attorney attended and participated in the IEP meeting. The IEP team changed Student's 
primary disability classification from emotional disturbance to deafness with social
emotional overlay. The parties agreed to this change in eligibility as CSDR required that 

2 As noted in Student's prior IEP, Student also required an educational environment which provided 
instruction in his natural language and which facilitated language development in ASL. 
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deafuess be listed as a student's primary disability in order to be admitted and no other 
appropriate placements were offered. The IEP team offered placement at CSDR for a 60-day 
assessment period, individual counseling, speech and language services through CSDR, and 
individual counseling through CMH. The IEP team also proposed to conduct an assessment 
to determine Student's current functioning and to make recommendations concerning his 
academic programming based upon his educational needs. 

10. CSDR suspended Student within its 60-day assessment period. CSDR 
subsequently terminated Student when, during his suspension, Student was found in the 
girl's dormitory following an altercation with the staff. 

11. On May 23, 2007, the District convened another IEP meeting to discuss 
Student's removal from CSDR. The IEP team recommended Student's placement at Oak 
Grove Institute/Jack Weaver School (Oak Grove) in Murrieta, California, with support from 
a deaf interpreter pending the assessment agreed to at the April 2007 IEP meeting. CMH 
also proposed conducting an assessment for treatment and residential placement for Student. 

12. On August 3, 2007, the District convened an IEP meeting to develop 
Student's annual IEP, and to review the assessments from CSDR and CMH. District staff, 
Oak Grove staff, CMH staff, Student's mother and attorney attended the IEP meeting. Based 
upon the information reviewed at the meeting, the IEP team proposed placement at Oak 
Grove with a signing interpreter, deaf and hard of hearing consultation and support services 
from the District, and individual counseling with a signing therapist through CMH. Mother 
and her attorney agreed to implementation of the proposed IEP, but disagreed that the offer 
constituted an offer of F APE due to its lack of staff, teachers and peers who used ASL. 

13. On October 9, 2007, the District convened another IEP meeting to review 
Student's primary disability. District staff, Oak Grove staff, CMH staff, Student's mother 
and attorney attended the IEP meeting. At this meeting, the IEP team once again determined 
Student's primary special education eligibility category as emotional disturbance with 
deafuess as a secondary condition. The IEP team recommended placement in a residential 
treatment program, as recommended by CMH. Placement would remain at Oak Grove with 
a signing interpreter pending a residential placement search by CMH. Mother consented to 
the change in eligibility and the search for a residential placement. Mother also requested 
that Student be placed at NDA. 

14. CMH made inquiries and pursued several leads to obtain a therapeutic 
residential placement for Student. CMH sought placements in California, Florida, Wyoming, 
Ohio and Illinois. All inquiries have been unsuccessful, and Student has not been accepted 
in any non-profit residential treatment center. At present CMH has exhausted all leads for 
placement of Student in a non-profit, in-state or out-of-state residential treatment center. 

15. Student, his mother and attorney have identified NDA as an appropriate 
placement for Student. NDA, located in Mount Dora, Florida, is a residential treatment 
center for the treatment of deaf and hard-of-hearing children with the staff and facilities to 
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accommodate Student's emotional and physical disability needs. NDA also accepts students 
with borderline cognitive abilities. In addition, nearly all of the service providers, including 
teachers, therapists and psychiatrists are fluent in ASL. The residential treatment center at 
NDA is a privately owned limited liability corporation, and is operated on a for-profit basis. 
The Charter School at NDA is a California certified non-public school. All parties agree that 
NDA is an appropriate placement which would provide Student a F APE. 

16. Student currently exhibits behaviors that continue to demonstrate a need for a 
residential treatment center. Student has missed numerous school days due to behaviors at 
home. As recently as December 11, 2007, Student was placed in an emergency psychiatric 
hold because of uncontrollable emotions and violence to himself and others. 

LEGAL CONCLUSIONS 

1. Under Schaffer v. Weast (2005) 546 U.S. 49 [126 S.Ct. 528], the party who 
files the request for due process has the burden of persuasion at the due process hearing. 
Student filed this due process request and bears the burden of persuasion. 

2. A child with a disability has the right to a free appropriate public education 
(F APE) under the Individuals with Disabilities Education Act (IDEA or the Act) and 
California law. (20 U.S.C. § 1412(a)(l)(A); Ed. Code,§ 56000.) The Individuals with 
Disabilities Education Improvement Act of2004 (IDEIA), effective July 1, 2005, amended 
and reauthorized the IDEA. The California Education Code was amended, effective October 
7, 2005, in response to the IDEIA. Special education is defined as specially designed 
instruction provided at no cost to parents and calculated to meet the unique needs of a child 
with a disability. (20 U.S.C. § 1401(29); Ed. Code,§ 56031.) 

3. In Board of Education of the Hendrick Hudson Central School District, et. al. 
v. Rowley (1982) 458 U.S. 176, 201 [102 S.Ct. 3034, 73 L. Ed.2d 690] (Rowley), the 
Supreme Court held that "the 'basic floor of opportunity' provided by the IDEA consists of 
access to specialized instruction and related services which are individually designed to 
provide educational benefit to a child with special needs." Rowley expressly rejected an 
interpretation of the IDEA that would require a school district to "maximize the potential" of 
each special needs child "commensurate with the opportunity provided" to typically 
developing peers. (Id. at p. 200.) Instead, Rowley interpreted the F APE requirement of the 
IDEA as being met when a child receives access to an education that is "sufficient to confer 
some educational benefit" upon the child. (Id. at pp. 200, 203-204.) The Court concluded 
that the standard for determining whether a local educational agency's provision of services 
substantively provided a F APE involves a determination of three factors: ( 1) were the 
services designed to address the student's unique needs, (2) were the services calculated to 
provide educational benefit to the student, and (3) did the services conform to the IEP. (Id. at 
p.176; Gregory K v. Longview Sch. Dist. (9th Cir. 1987) 811F.2d 1307, 1314.) Although 
the IDEA does not require that a student be provided with the best available education or 
services or that the services maximize each child's potential, the "basic floor of opportunity" 
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of specialized instruction and related services must be individually designed to provide some 
educational benefit to the child. De minimus benefit or trivial advancement is insufficient to 
satisfy the Rowley standard of"some" benefit. (Walczak v. Florida Union Free School 
District (2d Cir. 1998) 142 F.3d at 130.) 

4. Under California law, "special education" is defined as specially designed 
instruction, provided at no cost to parents, that meets the unique needs of the child. (Ed. 
Code, § 56031.) "Related services" include transportation and other developmental, 
corrective, and supportive services as may be required to assist a child to benefit from special 
education. State law refers to related services as "designated instruction and services" (DIS) 
and, like federal law, provides that DIS services shall be provided "when the instruction and 
services are necessary for the pupil to benefit educationally from his or her instructional 
program." (Ed. Code,§ 56363, subd. (a).) Included in the list of possible related services are 
psychological services other than for assessment and development of the IEP, parent 
counseling and training, health and nursing services, and counseling and guidance. (Ed. 
Code, § 56363, subd. (b ).) Further, if placement in a public or private residential program is 
necessary to provide special education and related services to a child with a disability, the 
program, including non-medical care and room and board, must be at no cost to the parent of 
the child. (34 C.F.R § 300.104.) Thus, the therapeutic residential placement and services 
that Student requests are related services/DIS that must be provided if they are necessary for 
Student to benefit from special education. (20 U.S.C. § 1401(22); Ed. Code,§ 56363, subd. 
(a).) Failure to provide such services may result in a denial of a F APE. 

5. A "local educational agency" is generally responsible for providing a F APE to 
those students with disabilities residing within its jurisdictional boundaries. (Ed. Code, § 
48200.) 

6. Federal law provides that a local educational agency is not required to pay for 
the cost of education, including special education and related services, of a child with a 
disability at a private school or facility if that agency made a free appropriate public 
education available to the child and the parents elected to place the child in such private 
school or facility. (20 U.S.C. § 1412(a)(10)(C)(i).) 

7. Under California law, a residential placement for a student with a disability 
who is seriously emotionally disturbed may be made outside of California only when no in
state facility can meet the student's needs and only when the requirements of subsections (d) 
and (e) have been met. (Cal. Code Regs., tit. 2, § 60100, subd. (h).) An out-of-state 
placement shall be made only in residential programs that meet the requirements of Welfare 
and Institutions Code sections 11460, subdivisions (c)(2) through (c)(3). 

8. When a school district denies a child with a disability a F APE, the child is 
entitled to relief that is "appropriate" in light of the purposes of the IDEA. (School Comm. 
of the Town of Burlington v. Dept. of Educ. (1985) 471 U.S. 359, 374 [105 S.Ct. 1996].) 
Based on the principle set forth in Burlington, federal courts have held that compensatory 
education is a form of equitable relief which may be granted for the denial of appropriate 
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special education services to help overcome lost educational opportunity. (See e.g. Parents 
of Student W v. Puyallup Sch. Dist. (9th Cir. 1994) 31 F.3d 1489, 1496.) The purpose of 
compensatory education is to "ensure that the student is appropriately educated within the 
meaning of the IDEA." (Id. at p. 1497.) The ruling in Burlington is not so narrow as to 
permit reimbursement only when the placement or services chosen by the parent are found 
to be the exact proper placement or services required under the IDEA. (Alamo Heights 
Independent Sch. Dist. v. State Bd. of Educ.(6th Cir. 1986) 790 F.2d 1153, 1161.) 
However, the parents' placement still must meet certain basic requirement of the IDEA, 
such as the requirement that the placement address the child's needs and provide him 
educational benefit. (Florence County Sch. Dist. Four v. Carter (1993) 510 U.S. 7, 13-14 
[114 S.Ct. 361].) 

Determination of Issues 

9. In summary, based upon Factual Findings 2, 3, and 6 through 16, all parties 
agree that the placement in the day program at Oak Grove NPS with an interpreter cannot 
meet Student's unique educational needs because it does not sufficiently address his mental 
health and communication needs and does not comport with his current IEP. All parties 
agree that Student requires a therapeutic residential placement in order to benefit from his 
education program. Further, all parties agree that the nationwide search by the District and 
CMH for an appropriate non-profit residential placement with a capacity to serve deaf 
students has been exhausted, and Student remains without a residential placement. Lastly, all 
parties agree that the National Deaf Academy can meet both Student's mental health and 
communication needs. Further, the charter school at NDA is a California certified NPS. 

10. The District and CMH rely upon Legal Conclusion 7 to support their 
contentions that they are prohibited from placing Student in an out-of-state for-profit 
residential placement, even if it represents the only means of providing Student with a F APE. 

11. As administrative law precedent, CMH cites Yucaipa-Calimesa Joint Unified 
School District and San Bernardino County Department of Behavioral Health (Yucaipa), 
OAH Case No. N2005070683 (2005), which determined that the District and County Mental 
Health were statutorily prohibited from funding an out-of-state for-profit placement. The 
Yucaipa case can be distinguished from the one at hand. Clearly, the ruling in Yucaipa, 
emphasized that the regulation language used the mandatory term "shall," and consequently 
there was an absolute prohibition from funding a for-profit placement. The ALJ, however, 
did not face a resulting denial of F APE for Student. In Yucaipa, several non-profit 
placement options were suggested, including residential placement in California, however, 
the parent would not consider any placement other than the out-of-state for-profit placement. 
In denying Student's requested for-profit placement, the ALJ ordered that the parties 
continue to engage in the IEP process and diligently pursue alternate placements. In the 
current matter, however, pursuant to Factual Findings 12 through 14, CMH has conducted an 
extensive multi-state search, and all other placement possibilities for Student have been 
exhausted. Pursuant to Factual Finding 15, NDA is the only therapeutic residential 
placement remaining, capable of providing a F APE for Student. 
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12. "When Congress passed in 1975 the statute now known as the Individuals with 
Disabilities Act (IDEA or Act), it sought primarily to make public education available to 
handicapped children. Indeed, Congress specifically declared that the Act was intended to 
assure that all children with disabilities have available to them ... appropriate public 
education and related services designed to meet their unique needs, to assure the rights of 
children with disabilities and their parents or guardians are protected ... and to assess and 
assure the effectiveness of efforts to educate children with disabilities." (Hacienda La 
Puente Unified School District v. Honig (1992) 976 F.2d 487, 490.) The Court further noted 
that the United States Supreme Court has observed that "in responding to these programs, 
Congress did not content itself with passage of a simple funding statute .. .Instead, the IDEA 
confers upon disabled students an enforceable substantive right to public education in 
participating States, and conditions federal financial assistance upon a State's compliance 
with the substantive and procedural goals of~e Act." (Id. at p. 491.) 

13. California maintains a policy of complying with IDEA requirements in the 
Education Codes, sections 56000, et seq. With regard to the special education portion of the 
Education Code, the Legislature intended, in relevant part, that every disabled child receive a 
F APE. Specifically, "It is the further intent of the Legislature to ensure that all individuals 
with exceptional needs are provided their rights to appropriate programs and services which 
are designed to meet their unique needs under the Individuals with Disabilities Education 
Act." (Ed. Code, § 56000.) 

14. California case law explains further, "although the Education Code does not 
explicitly set forth its overall purpose, the code's primary aim is to benefit students, and in 
interpreting legislation dealing with our educational systems, it must be remembered that the 
fundamental purpose of such legislation is the welfare of the children." (Katz v. Los Gatos
Saratoga Joint Union High School Dist. (2004) 117 Cal.App. 4th 47, 63.) 

15. Pursuant to Legal Conclusion 6, a district is not required to pay for the cost of 
education, including special education and related services, of a child with a disability at a 
private school or facility if the district made a free appropriate public education available to 
the child. All parties concur, in Factual Findings 12 through 15, that the District has been 
unable to provide a F APE to Student because no appropriate placement exists except in an 
out-of-state for-profit residential program. 

16. Assuming the District's interpretation of section 60100, subdivision (h) of 
Title 2 of the California Code of Regulations is correct, it is inconsistent with the federal 
statutory and regulatory law by which California has chosen to abide. California education 
law itself mandates a contrary response to Welfare and Institutions Code section 11460, 
subdivision (c)(3), where no other placement exists for a child. Specifically, "It is the further 
intent of the Legislature that this part does not abrogate any rights provided to individuals 
with exceptional needs and their parents or guardians under the federal Individuals with 
Disabilities Education Act." (Ed. Code,§ 56000, subd. (e) (Feb. 2007).) A contrary result 
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would frustrate the core purpose of the IDEA and the companion state law, and would 
prevent Student from accessing educational opportunities. 3 

17. Regardless of whether the District and CMH properly interpreted Legal 
Conclusion 7, Student has ultimately been denied a F APE since May 23, 2007, when he was 
terminated from attending CSDR, as indicated in Factual Findings 10 through 16. Pursuant 
to Factual Findings 6 and 16, Student's need for therapeutic residential placement with ASL 
services continues. As a result of this denial of F APE, Student is entitled to compensatory 
education consisting of immediate placement at the National Deaf Academy through the 
2008-2009 school years. The obligation for this compensatory education shall terminate 
forthwith in the event Student voluntarily terminates his attendance at NDA after his 18th 
birthday, or Student's placement is terminated by NDA. 

ORDER 

The District has denied Student a free appropriate public education as of May 23, 
2007. The District and CMH are to provide Student with compensatory education consisting 
of immediate placement at the National Deaf Academy and through the 2008-2009 school 
year. The obligation for this compensatory education shall terminate forthwith in the event 
Student voluntarily terminates his attendance at NDA after his 18th birthday, or Student's 
placement is terminated by NDA. 

PREVAILING PARTY 

Pursuant to California Education Code section 56507, subdivision ( d), the hearing 
decision must indicate the extent to which each party has prevailed on each issue heard and 
decided. Student has prevailed on the single issue presented in this case. 

3 Further, there appears to be no argument that had Mother completely rejected the District's IEP offer, and 
privately placed Student at NDA, she would be entitled to reimbursement of her costs from the District, if 
determined that the District's offer of placement did not constitute a FAPE. By all accounts, Student's low income 
status prevented placement at NDA, and therefore precluded Student from receiving a F APE via reimbursement by 
the District. 
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RIGHT TO APPEAL THIS DECISION 

The parties to this case have the right to appeal this Decision to a court of competent 
jurisdiction. If an appeal is made, it must be made within 90 days of receipt of this Decision. 
(Ed. Code,§ 56505, subd. (k).) 

Dated: January 15, 2008 
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BEFORE THE 
OFFICE OF ADMINISTRATIVE HEARINGS 

SPECIAL EDUCATION DIVISION 
STATE OF CALIFORNIA 

In the Matter of: 

STUDENT, 

Petitioner, 

vs. 

YUCAIPA-CALIMESA JOINT UNIFIED 
SCHOOL DISTRICT 

and 

SAN BERNARDINO COUNTY 
DEPARTMENT OF BEHAVIORAL 
HEALTH, 

Res ondents. 

OAH NO. N2005070683 

DECISION 

This matter came on regularly for hearing, before Administrative Law Judge Roy W. 
Hewitt, Office of Administrative Hearings, at Yucaipa, California on September 2 and 6, 2005. 

Student (student) was represented by advocate Jillian Bonnington. 

Ms. Gail Lindberg, program manager for the East Valley Special Education Local Plan 
Area, represented the Yucaipa-Calimesa Joint Unified School District (district). 

Scott M. Runyan, Esq. represented the San Bernardino County Department of 
Behavioral Health (DBH). 

Oral and documentary evidence was received, the record was left open, and the matter 
was continued for good cause to allow the parties to submit written closing arguments/briefs. 
The parties' written arguments/briefs were received, read, and considered, and the matter was 
deemed submitted on September 27, 2005. 

During the continuance period, from the date the parties rested their cases, September 7, 
2005 until the matter was deemed submitted on September 27, 2005, petitioner filed the 



following motions: a motion for reconsideration of the denial of petitioner's motion for a "stay 
put" order; and a motion for sanctions against the district. Those motions and the briefs filed by 
respondents in opposition were read and considered. The rulings on the motions follow: 

1. Petitioner's motion for reconsideration of her "stay put" request is denied. 
Petitioner's original motion for a "stay put" order was heard, and denied, by ALJ William 0. 
Hoover on July 29, 2005. Petitioner then filed a motion for reconsideration of ALJ Hoover's 
order. That motion for reconsideration was heard on the record, and denied, by ALJ Hewitt on 
the first day of the hearing, September 2, 2005. Petitioner's current motion for reconsideration 
of ALJ Hoover's and ALJ Hewitt's rulings was filed on September 14, 2005. This, petitioner's 
third attempt to obtain a "stay put" order, also fails. The basis for denial of petitioner's current 
motion for reconsideration will become evident from the facts, conclusions, and order resulting 
from the instant due process hearing. 

2. Petitioner's motion for sanctions against the district is also denied based on 
petitioner's failure to present competent evidence that district representatives engaged in any 
bad faith actions during the instant litigation. 

PROPOSED ISSUES 

1. Was petitioner provided with a Free and Appropriate Public Education (FAPE) 
from June 6, 2005 through the present? 

2. Did respondents properly implement and fund student's Individualized 
Education Plan (IEP) as described in the June 6, 2005 and June 27, 2005 IEP documents? 

3. Did respondents offer services and instruction designed to meet student's 
unique needs? 

4. Is the district obligated to fund student's current placement if DBH is 
statutorily prohibited from funding the placement? 

INTRODUCTION 

The reason the previous section is titled "proposed issues" is because all of the issues 
delineated by petitioner really hinge on one, key issue. All parties agree on the relevant 
underlying facts. The key issue is whether, given the facts of the instant case, respondents 
are statutorily prohibited from funding student's current placement. If so, then respondents 
have not "denied" student a F APE because, they have no discretion to "deny" funding the 
placement. If, however, respondents are not statutorily prohibited from funding petitioner's 
current placement then DBH is ready and willing to fund petitioner's placement, retroactive 
to June 6, 2005. 
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ISSUE 

1. Are respondents statutorily prohibited from funding student's current 
placement? 

FACTUAL FINDINGS 

1. Student, whose date of birth is May 4, 1989, is a 16-year-old female. 

2. Student attended school in the district during the 2002-2003 and 2003-2004 
school years. During these periods student was not identified as a special education student. 

3. Student's parents are currently separated and student's mother has sole legal and 
physical custody of student. 

4. In 2004, student's mother relocated student to Arizona. Student's parents 
remained in California. On December 19, 2004, student's mother placed student at Youth Care, 
Inc. (Youth Care) due to student's emotional instability. Youth Care is a Delaware corporation 
located in, and doing business in, Draper, Utah. Youth Care is a group home/residential care 
facility that provides in-house care for mentally disturbed youths. 

5. Student's mother contacted the district to inquire about special education services 
that may be available to student since student's parents live within district boundaries. On 
February 17, 2005, the district sent its school psychologist to Utah to conduct a psycho 
educational assessment of student. Upon completion of the assessment the district concluded 
that student was eligible for special education under the category of emotional disturbance 
(ED), but did not qualify as a student with a specific learning disability (SLD). 

6. On March 18, 2005 an Individualized Education Program (IEP) team was 
convened to discuss student's needs. As a result of the meeting, the district offered to place 
student at the district's Yucaipa High School in a Special Class for ED students. Student's 
mother disagreed with the placement and requested an AB2726 residential placement1

• The 
district informed mother that DBH needed to conduct an assessment before an AB2726 
placement could be offered. Student's mother signed an authorization form allowing release of 
information to DBH and the district referred the matter to DBH. 

7. DBH conducted an assessment of student, as requested. 

8. On June 6, 2005, the IEP team again met to discuss student's situation. The IEP 
team agreed that "residential care under AB2726 is appropriate at this time." (Petitioner's 
Exhibit 2.) Student's mother was adamant in her assertion that student's current placement at 
Youth Care is an appropriate placement for student. DBH was receptive to mother's request; 
however, DBH needed proof that Youth Care is a nonprofit entity. This request was based on 

1 This refers to a mental health services placement. 
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DBH's belief, as will be discussed in the Legal Conclusions section of this decision, that DBH 
was statutorily prohibited from funding placements in out-of-state "for profit" entities. As 
stated in student's June 6, 2005 IEP, "[DBH] has made [student] eligible for AB2726 as of this 
date 616105. Once Youth Care provides information to DBH regarding funding for placement 
and their non-profit status, DBH will make it effective today." (Petitioner's Exhibit 2.) The 
IEP also states: "The District offer of F APE for educational placement for the 30 days interim 
until the next IEP meeting is the NPS placement." (Petitioner's Exhibit 2.) Due to the 
uncertainty of Youth Care's profit/non-profit status, other placement options were discussed at 
the IEP meeting. The following alternative placements were suggested: Provo Canyon, a Utah 
placement; Cinnamon Hills, a Utah placement; and an in-state, California placement. Student's 
mother refused to consider any of the suggestions. Instead, student's mother insisted that 
student remain in her current placement at Youth Care. 

9. On June 27, 2005, a "follow-up" IEP team meeting was held. Again, Youth 
Care's profit/non-profit status was discussed. In fact, Youth Care's profit/non-profit status was 
the key discussion. All parties agreed that Youth Care was an appropriate placement for student 
unless its profit/non-profit status precluded funding. Consequently, DBH again requested 
documentation of Youth Care's profit/non-profit status. 

10. Ultimately, it was established that Youth Care is a "for-profit" entity that 
provides direct services to student. Youth Care has a business relationship with Aspen 
Solutions, Inc. (Aspen Solutions), a non-profit, California corporation. Youth Care and Aspen 
Solutions are associated through a "Management Agreement," dated January 1, 2003. That 
agreement reflects that Aspen Solutions "is engaged in the business of providing certain 
management and administrative services to providers of health care services." (Petitioner's 
Exhibit 3.). Youth Care is such a "provider of health care services" and Aspen Solutions has 
contracted with Youth Care to: provide administrative coordination and support to Youth Care; 
establish bookkeeping and accounting systems for Youth Care, including preparation, 
distribution and recordation of all bills and statements for services rendered by Youth Care; and 
prepare cost reports. Aspen Solutions is responsible for recruiting, hiring, and compensating its 
employees, employees who are responsible for performing Aspen Solutions' previously listed 
responsibilities. Aspen Solutions has no role in hiring Youth Care employees and Youth Care, 
not Aspen Solutions, is responsible for the "supervision of all Youth [Care] staff with regards to 
therapeutic activities ... " (Petitioner's Exhibit 3). Aspen Solutions plays no part in the daily 
activities at Youth Care. Aspen Education Group Vice President Ruth Moore's testimony 
established that: "the finance department of Youth Care sets rates for services. The management 
fee charged by Aspen Solutions is a percentage for each facility. The amounts collected can 
vary although the percentage is standardized across the facilities." Aspen Solutions plays no 
role in Youth Care's rate setting and does not mandate that services billed through Aspen 
Solutions be provided by Youth Care on a non-profit basis. 

11. By letter, dated July 7, 2005, DBH notified mother that DBH can not fund 
student's placement at Youth Care because Youth Care is a "for-profit" entity and DBH is 
prohibited by California Code of Regulations, title 2 (Regulations), section 60100, subdivision 
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(h) and California Welfare and Institutions Code (Code) section 11460, subdivision (c), 
subsections (2) and (3), from funding a "for-profit" placement. 

12. Other county agencies in California have made AB2726 placements at Youth 
Care. In fact, there are several agencies that currently have such placements at Youth Care. 
There was no evidence that Youth Care's "profit/non-profit" status was ever considered by the 
California county agencies that currently fund AB2726 placements at Youth Care. In the 
present instance, when DBH originally requested information concerning Youth Care's 
profit/non-profit status, it received documents concerning Aspen Solutions. Those documents 
reveal that Aspen Solutions is a non-profit corporation. 

LEGAL CONCLUSIONS 

1. California Government Code sections 7570 through 7588 shifts responsibility for 
certain services from local education agencies to other state agencies, such as DBH in the 
present instance, to provide services, such as occupational therapy, physical therapy, nursing 
services, mental health services, and residential placements. In pertinent part, Regulations 
section 60100 provides: 

(h) Residential placements for a pupil with a disability who is 
seriously emotionally disturbed may be made out of California 
only when no in-state facility can meet the pupil's needs and only 
when the requirements of subsections ( d) and ( e) have been met. 
Out-of-state placements shall be made only in residential 
programs that meet the requirements of Welfare and Institutions 
Code Sections 11460(c)(2) through (c)(3). For educational 
purposes, the pupil shall receive services from a privately operated 
non-medical, non-detention school certified by the California 
Department of Education. (Emphasis added.) 

Code section 11460, subdivision (c), subsection (3), provides: 

State reimbursement for an AFDC-FC rate paid on or after 
January 1, 1993, shall only be made to a group home organized 
and operated on a nonprofit basis. (Emphasis added.) 

As set forth in Findings 4 and 10, Youth Care is an out-of-state group 
home/residential care facility that operates on a profit basis. It is not operated on a nonprofit 
basis. Accordingly, DBH and district are prohibited from funding student's Youth Care 
placement. Code section 11460( c )(3) states that reimbursements for placements "shall only be 
made to a group home organized and operated on a nonprofit basis." The statute uses the 
mandatory term "shall;" consequently, there is an absolute prohibition against funding Youth 
Care, a group home organized and operated on a profit basis. 
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2. Petitioner asserts that based on the business relationship between Youth Care and 
Aspen Solutions, Youth Care falls within Aspen Solutions' non-profit status; thereby avoiding 
the Code's funding prohibition. Petitioner highlights the fact that similar placements at Youth 
Care have been, and currently are, funded by other California county agencies; therefore, such 
placements must be permissible. Petitioner's assertion lacks merit. As set forth in Finding 5, 
while it is true that other California county agencies have placed individuals at Youth Care, it 
seems that the placements were made without a full understanding of Youth Care's status and 
its true relationship with Aspen Solutions. DBH discovered, as set forth in Finding 10, that 
Aspen Solutions and Youth Care are distinct legal entities; Aspen Solutions merely acts as 
Youth Care's bookkeeper. Code section 11460(c)(3) states in pertinent part that agencies, such 
as DBH and the district, may only make payments to "a group home organized and operated on 
a nonprofit basis." Youth Care is the group home/residential facility, not Aspen Solutions. 
Youth care is the entity providing services to student, not Aspen Solutions. Youth Care's 
profit/nonprofit status is what is important, not Aspen Solutions'. Youth Care is "for profit" 
and cannot magically become "nonprofit" by virtue of its management agreement with Aspen 
Solutions. Consequently, the determinations that DBH and district are absolutely prohibited 
from funding student's current placement, and that petitioner's "stay put" requests were 
properly denied are, and were, appropriate. 

3. As indicated by Finding 4, mother unilaterally elected to place student in the 
current Youth Care placement. Mother and her advocate knew, as early as June 6, 2005, that 
DBH was concerned about Youth Care's profit/nonprofit status and its effect on respondents' 
abilities to fund the placement (Finding 8). Nonetheless, mother elected to continue with the 
placement. By doing so, she assumed the risk that she would not be reimbursed for costs of the 
placement. Additionally, because DBH and district are statutorily prohibited from funding the 
Youth Care placement, they are equally prohibited from making any retroactive reimbursements 
to mother for the placement. 

4. Under both state law and the federal Individuals with Disabilities Education Act 
(IDEA), students with disabilities have the right to a free appropriate public education (F APE). 
(20 U.S.C. § 1400; Educ. Code § 56000.) The term "free appropriate public education" means 
special education and related services that are available to the student at no cost to the parents, 
that meet state educational standards, and that conform to the student's individualized education 
program (IEP). (20 U.S.C. § 1401(9).) In the present instance, DBH and the district have 
worked in good faith to develop an appropriate program for student. DBH is ready and willing 
to fund an appropriate placement. In fact, DBH is ready and willing, but unable, to fund 
student's current placement at Youth Care. Consequently, respondents have not denied student 
a F APE because there is no current IEP in effect with which to conform, and respondents are 
diligently pursuing other reasonable alternatives to student's Youth Care Placement. Student's 
mother is encouraged to work with respondents to find an appropriate placement by considering 
other, viable alternatives. 

5. Petitioner asserts that ifDBH fails to fund student's current placement, then the 
district should fund the placement under the "single line of authority" doctrine. It is 
unnecessary to discuss the "single line" doctrine because, district, like DBH falls within the 
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purview of Regulations section 60100 and Code section 11460. Accordingly, both DBH and 
district are statutorily barred from funding student's placement at any out-of-state "for-profit" 
residential facility. 

6. California Education Code section 56507, subdivision (d) requires that the extent 
to which each party prevailed on each issue heard and decided must be indicated in the hearing 
decision. In the present case, respondents prevailed on the controlling issue and all sub-issues. 

ORDER 

WHEREFORE, THE FOLLOWING ORDER is hereby made: 

1. Student's petition is denied. 

2. The parties shall continue to engage in the IEP process and diligently pursue 
placement alternatives to Youth Care. 

Dated: November 2, 2005 

ROY W. HEWITT 
Administrative Law Judge 
Special Education Division 
Office of Administrative Hearings 

Note: Pursuant to California Education Code section 56505, subdivision (k), the parties 
have a right to appeal this Decision to a court of competent jurisdiction within 90 days of 
receipt of this Decision. 
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AGREEMENT TO PROVIDE . 
MENTAL HE~TH SERVICES 

. ·' 

·This Agreement is executed this lst day of July, 1998> by and between Mental Health System. 
Inc. ("MHS"). ~ California .non-profit corporation and Charter: Provo Canyon School, LL~ 
("Provo Canyon") a Delaware for-profit limited li~bility company. ; 

RECITALS· 

. ' 
A. MHS is certifled as a Short-Doyle/Medi-Cal ·Mental· ~ealth Rehabilitation Service·,· 
Provider, which desires to contract with ·Provo Canyon to provide care to children ar.c 
adolescents whq have been authorized by certain County Mental Health Departme~ts o~ 
California as listed on Exhibit C to receive ~ental health services; 

B. Provo Canyon ruis been approved by the.certain County Mental Health Departments fo;- -
-the State of Caljfornia (as listed on Exhibit C) as a provider of. services to children .anc: 
adolescents.residing in California and desires to contract with Iv.CHS for the purpose of obtaining 
.certain funds distributed by California State Social Seivices and California CqW1ty Mentc'll 
Health Departments; · 

C. MHS seeks to contract- with qualifietj. professionals. to assure that appropriate care is 
provided to those persons !!Uthorized to receive mental heaith .servfoes; 

D. Provo Canyon has agreeo to ptovid~ the ·services of <iualified professionals-to. provide 
care to those persons· authorized to receive mental health sei-Vices. · 

IT IS THEREFORE AGREED by the partie~ as follows: 

1. Definitions. 

A. Beneficiazy shall mean any per5on authorized by any of th"e certain County 
Mental Health Departments ofCalifomi.a (as listed on Exhibit C which may be.amended from 
time to time as appropriate and upon mutual agreem~t-ofthe parties) to.receive.Mentai Health 
Services ap.d who has been properly placed at Provo Canyon for the provision of services 

· pursuant_ to Chapter 26.5 of Division 7-0f Title I of the Government Code. 

B. Mental Health Service~ shall mean all inpatient mental health· services .. 

C. Covered Services are those services covered by California State ·soda! Se!'.Vice 
funding or by Califumia County Mental Health Dep~en~~ as identified on EXhibit ·A. 

D. Professional shall mean an employee, or independent contractor of Provo Canyon 
qualified to provide services as required purs~ant to this Agreement. · · 

GT\60!12158.:S 
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z. provision of Covered Services. Provo Canyon will employ Professicpals who.shall 
provide Covered Services to Beneficiaries in accordance to this Agreement. Provo Canyon shall 
insure that Co"ered Services are rendered in a manner which assures availability,. adequacy, and 
continu~ty of care to Beneficiaries. · 

Provo Canyon shall operate continuously throughout the term of this''Agreement with at 
least the minimum number and type of staff which meet 8.pplicable State and Federal 
requiremeqts, and which are necessary fro the provision of the services hereunder. · 

All Covered Services rendered hereunder shall be provided by Provo .Canyon.under the 
general silpervision of MHS. MHS shall .have the right to monitor the kind, quality, 
appropriateness, timeliness and the amount of Covered Services· to be pro:vided, however all 
decisions pertaining to the Mental I:Iealth Services to ~e rendered to. any Beneficiary shall be 
based on the individual Beneficiary's medical needs as initially determined by Provo Canyon. 
Provo Canyon shall remaln solely responsible for the quality of.all Mental Health Services and 
(f vered Services provided. 

3; Compliance with Laws. 

A. · Nondiscrimination. Provo Canyon shall not discriminate in providing any 
services based on the sex. ra~ national origin, religion, or disability ~f any Beneficia.zy. . 

\...__.., B. Child Abuse Re.porting and Related Personnel Reqt;airemeuts. Provo Canyon, 
and all persons employed by Provo Canyon. shall comply with all child abuse and neglect laws 
·of the State of Utah and shall report all known or suspected. instances of·child abuse to an 
appropriate child protective.agency, as mandated by.the laws of Utah. Provo· Canyon shall 
assure that any person who enters into employment as a care custodian of minor children, or. who 
enters into employment as a health or 9ther practitioner, prior to commencing employment, and 
as a prerequisite to that employment, shall sign a statement on a for,m provided by MHS in 
accordance with the above laws to the effect·tbat such person has knowledge of, and will comply 
with, these laws. For the safety and welfare of minor childre~ Provo Canyon shall, to the . 

. maximum extent permitted by law, ascertain arrest and conviction. records for all.curre.o,t and 
prospective employees and shall not employ or continue to employ any pei:son convicted of any 
crim~ involving ~y hanri to millor children. Provo Canyon shall not employ or cQntinue to 
employ, or shall take other appropriate action to fully prot~t all persons receiving services u..T'!der 
this Agreement con~eming, any ~rson whom Provo Canyon knows, or rea.Sonably suspects, has 
committed any acts which aEe inimical to the health, morals, welfare, or safety of minor children, 
or whi9h otherwise ~e it inappropriate for such person to be employed by Provo __ Canyon. 

UI\6082158.S 
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C. Fair Labor Standards. Provo Canyon. shall.comply with all aRplicabl~ 
provisions of the Federal Fair Labor Standards Act, and shall.indemni_fy>.d.efe~ and.hold ·. 
hannless MHS> its officers, employees and agents,, from any .and all habihty, mcludmg, but not 
limited to> wages, overtime pay, liquidated damages, penalties~ court costs, and attomey's fees 
arising under· any wage and hour law, including, but not limited to ~e Federal fai~ Labor 
Standards Ac~ for services performed by Provo Canyon's employees for which MHS may be 
found jointly or solely liable. 

D. Li censure. Provo. Canyon certifies that it is licensed as a Resigential Treatment 
Center and that each of its Professionals i~ licensed and/or certified in good sumding to practice 
his or her· profession in the State of Utah. Provo Canyon, its. Professionals~ officers, agents, 
employees and subcontractors shall, through.out 1;h.e teltll of this Agreement, maintain all 
necessary licenses, permits, approvals7 certificates, waivers and exemptions necessary for the 
provision of the services hereunder and required by the laws or regulations of the United States, 
Utah and all other applicable g0vernm.entjurisdictiohs or agencies. Provo Canyon agrees to 
inunediately notify MHS in the event :that Provo Canyon or ~ Professional has his/her license 
p~:aced on probation, suspended, or terminated. 

f 
.~=· 
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4. Insurance. Without limiting Provo Canyon's indemnification as provided herein, at all 
times during th~ course-0ftltls-Agreement, Provo C~yon shall maintain professional li~bility 
insurance at least in the amount of [$2,000,000 per· occurrence an4 $6,000>000 annual aggregate]
Provo canyon shall also maintain. customary an~ reasonable workers compensation insurance 
and general liability 1nsuran.ce. The costs for said policies, deductible amounts, uncovered 
liabilities, defense costs, loss adjustment expenses, and settlements arising out of or from any 
services provided by Pr.ovo Canyon (including those semces ·rendered by Provo Canyon 
Professionals or personnel who are acting uµder the direction or supervisio~ of Provo Canyon) 
shall be payable by Provo Canypn, to the extent not covered ~y insurance proceeds. Tlie costs 
for said policies, deductible ainounts, uncovered liabiliti~s, defense costs, loss adjustnient 
expenses, and· settlements arising out of services provided by MHS shall be payable by MHS, to 
the extent not covered by insurance pro?eeds. · 

Provo Canyon shall provide evidence of such coverage prior to the effective date of this 
Agreement- and thereafter as requested by,_MHS. Provo Canyon~s insurance shall include MHS 
as an .addit1onal ·insured with respect to the operations which Provo Canyon .performs ilnder 
contract with MHS. It is agreed that any insurance maintained by MHS shall appl)'; in excess of 
and not contribute with, insurance provided by this policy. Provo Canyon•s insurance shall no: 
be canceled, limited or non~renewed until after thirty (30) days written notice has'been given to 
MHS at the address first noted in this Agreement. · 

In the event that any Professional or Provo Canyon is. sued as a result of any services 
provided to a Beneficiary pursuant to this Agreement, Provo Canyon shall immediately notify 
MHS. Provo Canyon shall notify MHS; in writing, within sixteen (16) hours of becoming aware 
of any .occurrence of a ·serious nature.which may expQse MHS to liabilit>•. Such occurrences 

\_... shall include, but not be limited to deaths, accidents or injuries to any Beneficiary, or acts of 
negligence of Provo Canyon or one of its Professionals: · 

01\6082158.S 
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\...__... 5_ Prohibition on Billing Beneficiaries. MHS shall be the sole source of payment to Provo 
Canyon for those Covered Services rendered ·to the Beneficiaries for which·MHs obtains funding 
from Califoniia State Social Services and/or California County Mental Health Departments.· 

. Provo Canyon agrees that in no event shall it seek payment from the Beneficiaries for any . 
Covered Service except in those instances where there~ a. co-payment amount or for in~i:emental 
costs, as outlined in the fin~~cial policies of Provo Canyon, including medica1 and ancillary 
e:lCpenses not covered under routine ro.om and board. If Provo Canyon desires to seek SU.ch 
payment fr~rn the Beneficiaries for either a co-payment or for incremental costs, Provo Canyon 
shall seek such payment directly without any involvement from MHS. I:>rovo ~anyon agrees that 
it and nofMHS \.Vill have full responsibility for Provo Canyon's collection ~f money for such co
payments or incremental costs. 

6: Total QualitY Management/Utilizatjon Review. Provo Canyon agrees to coopera~e 
fully with MHS in assuring total quality management and utilization review in accordance with 
MHS's policies. This includes; but is not limited to, permitting MHS to·observe the operation of 
Provo Canyon and to review the record"s of iridivi4ual Beneficiaries, in accordance with ~l 
applicable laws, to assure that the care which is provided is appropriate. 

. . . 

·1. Release of Medical Information. MHS. as applicable and appropriate. shall obtain from. 
Bene~ciarles appropriate authori~tion for release of medical.information by MHS. Provo . 
Canyon, as applicable and approp,riate, shall obtain from Beneficiaries appropriate authorizaticn 

\.___ for release of medical information by Provo Canyon. · · 

G. 

8. Indemttificatio~. Except. as provided herein. MHS ·agree; to indeinnif.>' and ho1d Prrivo 
Canyon, its officers, directors, employees, agents, successors and assigns harmless from and 
against any clahn, damage, loss, expense, Jiability: obligation. action or cause of action, 
including reasona'ble attorney's fees and reasonable costs of investigation, wlµch Provo Canyon 
may sustain. pay, suffer or incur by' reason of any act, omission, or negligence of MH:S 1n 
performing its obligations under this Agreement. · · 

Except as provided herein, Provo Canyon agrees to indemnify and hold MHS, its officers, 
directors, employees, agents, successors and assigns harmless from and against any claim, 
damage, loss, expense, liability, ·obligation; action or cause· of action, includi:!:_lg reasonable 
attorney's fees and reasonable. costs of investigation, which MHS may sustain, pay, suffer or 
incur by rea·son of any act; omission, or negligence of Provo Canyon in performing its 
obligaticms \lnder this Agreement. • 

Immediately after either Party has notice of a claim or po_tential claim relating either 
directly or indirectly to any Beneficiary as defined by ~s Agreement. that party shall gjve notice 
to the other of any claim or other matter with respect to which indemnity may be sought pursuant 

- to this provision, and of the commencement of any legal proceedings or action with resoect to 
such clai~ and shall permit the other party at its own expense to assu~e the han.dli~g and 
defense of any such claim, proceeding or action. Neither party shall pay or settle any claim· or 
action subject to the indemnity hereunder without the prior written consent of the other party. 

CTI\6082158.S 
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Failure t0 give such notice, or the payment ~r settl~ent Without wri_tten conse~t. shall Vitiate the 
indemnity provided herein. · · 

9. Maintenance of Records. Provo Canyon agrees to maintain standard financial and 
medical records for Beneficiaries for at least a five-year i:)cdod (or longer if requ.lred by law or by 
any funding somce) and to comply with all applicable provisions of federal and_ state law : . 
concerning confidentiality of such records. In the event a Beneficiary chooses another mental 
health serviqes provider, Provo Canyon shall forward such records to the new inental health 
services provider upon_Pro'lfo Canyon's receipt of the Beneficiary's signed consent and 
authorization in a timely manner at no cost to the Beneficiary or MHS. : · 

p.6 

10. Access to Records. This Section is included· herein because of the possible application 
.;f Section i &61(v)(l)(I) of the Social Security Act to this A$reemet?-t. If sue~ Section · 
186l(v)(l)(I) should not be fol.ind applicable to this Agreement under the teI111S of such Section 
and the regulations promulgated thereunder, then this Section of the Agreement will ·be deemed 
not to be a part of this Agreement and will be null and void. Until the expiration of four years 
after the fu:tnishing of services under this Agreenien~ Provo Canyon will make available to 
lvUISt the California County Mental Health Departments listed on Exhibit.C, U.S. Department of 
Health and Human Services, and the Compµ-oller General ·this Agreement and all related books, 
documents and records. Unless req"uired by law, Provo panyon shall not otherwise disclose the 
terms and conditions of this Agreement to any third.parties; except to its attorneys or accountants 
who shall be similarly bound . 

. 1 I. Audits. frovo Canyon will p~nnit MHS and those California County Mental Health 
Departments listed on Exhibit C. upon written·1equest and ·during-reasonable business hours, to 
have access to itS business, financial ancl client records related to services provided to 

·. Benefi~iaries related to this Agreement for the purpose of auditing Provo Canyon's bills and for 
conducting quality and utilization review. · · · 

12.. Required Notification. Prove;> Canyon shall notify MHS within five days of any of the 
following occurrences: 

A. . · Provo Canyon or a Professional's license is suspended, revoked, voluntarily · 
relinquished, or subject to terms of probation. or other restrictions; 

B. Provo Canyon or a Professional is suspenqed fyom participation in th~ Medicare 
or Medicaid programs; 

C. Provo Canyon's insuxance as set forth in Section 5 is terminated or the limits of 
coverage are decre.aSed for any reason;. 

D. When-a Professional who is a member of the medical staff has his/her privileges 
limited or terminated in any manner; · . 

GT\6082158.S 
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E.. Provo ~yoJi or a Professiolial is n~ed in a professional liability action or any 
other action involving a Beneficiary or related to ~e services provided by Provo Canyo~ or its. . 
Professionals to any Beneficiary. · .: 

13. . Compliance with Medicare and· Medicaid/No Refertals. The parties to this 
Agreement expressly acknowledge that it has been and continues to be their int~t to comply 

. fully with all federal, state, and Local l?-ws, rule·s and regulations. It is not a purpose, nor is it a 
requirement, of this Agreement or of any o:tl\er agreem~nt between the parties, to offer or receive 
any remuneration of any patient, payment.ofwhich ~ay be made in whole or in_ part by Medicare 
or MedicJtid. · Neither party shall make or receive any payment that would be prohibited under. 
·state or federal law. · ... 

14. Compensation. MHS will pay Provo Canyon in accordance with the procedUr-es and 
terms set forth in Exhibit·B ('•Fee Schedule.and Compensation Procedure'~). 

p.7 

Provo Canyon shall only be entitled to. compensation from·MHS for·those services for 
which MHS has received remuneration from the Califoffiia . Sta,te Social Services or from a 
California County Mental Health Department. Provo Canyon· shall not be entitled to any 
ooxnpensation from MHS for any se~ces for which MHS does not receive remuneration from . 
the California State Social Service~ or California County Mental Health Departme~t. ~Y way of 
illustration and not limitation, MHS may not receive remuneration, and therefore Provo Canyon 
shall nC?t be entitled to any compensation for the followin~.: · 

A. services rend.ere~ prior to receipt of any required ad~anc~ approval to provide 
services; .- . . , . 

B. services which a.re·not Covered Services as sei forth on Exhibit A; 

C. unnecessary services as detemiined by MHS in accordance with its utilization 
policies and procedures. · 

In consideration of the compensation which Provo Canyon receives under· this 
Agreement, Provo Canyon agrees to- cooperate ·with MHS and to amend this Agreement from 
. time tq time ~ MHS may reasonably reques~ in order .. to comply with various contracbJal 
obligation~ which MHS may need to satisfy in. order to receive California State ·social Services 
or Cafifornia County Mental Health Department funding. · 

01\60&2158.S 
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15. -~. All ~sts inc~ in the provision of Provo Canyon •s services, i.ncluding but not 
limited to the Covered S~ces, shall be born by Provo Canyon and not by MHS. Any costs · 
incurred by. MHS for the purpose of providing Total Quality Management/Utilii.ation Review as· 
set forth in Section 6, hereto or conducting Audits as set_ forth in Section 11 he~to shalt be born 
by. MHS, provided however, that any additional oosts inc~ed by MHS which result from any 
delay or complication for which Provo Canyon'is responsible shall be born by ~~ova Ganyon. 
Provo Canyon shall reimburse MHS for all such costs within thirty (30) days of receiving from 
MHS a written account of all such additional costs. 

t • . 

16. P~tient ·Disputes. Ifthere are any disputes between MHS and Provo C~yon for itself or 
its"Professionals, the dispute must be discussed directly betwe~n Provo Canyon· and MHS and at 
no po1nt shall the Beneficiary become aware of or participate in these discu5sions. · 

17. :rermination. The term of this Agreement is one {l) year and shall r~ automatically 
unless terminated in accordance with the provisions of this Section. . . 

A. . Either party·may terminate this Agreement without cause upon thirty days written 
notice. In the event.that this Agreement is terminated, the parties will work together to bring 
forth the smooth transition of Beneficiaries' care which, by way of demonstration-but not 
exclusion> may include providing interim s~ces not to exceed sixty (60) days in accordance 
with all terms of this Agreement. 

'----' B. The Agreement shall be termmated automatically upon Provo Canyon having· its 
license suspended or revoked·or its ability to participate in the Medicare/Medicaid program 
suspended or terininated. . · · 

. . 
C. Either p~ may i~ediately terminate this Agreement with cause if the other· 

party materia~ly breaches this ~greement. Under such circwnstances~ the.n:op.breaching party 
~ay give notice of the breach and the Agreement shall terminate within fifteen ( 1 S) days unless 

· the breach is corrected within such time. · · 

18. Effect ofTerinination. Upon termination, the provisions of Section4 ("Insurance"), 
Section 8 (''Indemnification"), Section 10 ("Access to Records,'}, Section 11 (''Audits,'), Section 
14 ("Compensation~~. Section J.5 (°Costs") and Section 16 ("Patient Disputes,') shall remain in 
effect. . . 

19. Non:.. Exclusivity. Nothing cpntained her~in shall restrict the right of Provo>Canyon or 

p.8 

Professional to participate .in proyiding services to other patients, regardless of the pay or for such 

\..__,. 

services. · 

· UI\608'2.158.S 
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29. . Jeop~ ~~y i: ~the eveI).t ~performance by either party. hereto of any t~rm, covenant, 
condition or provision of this Agreemerit should (i) jeopardize (A) the.licensure of either party, 
any employee or a.liy individual pi:ovidirig ~ervices hereunder or any provider o\Vned and/or 
operated by either party or any corporate affiliate of such party (a "Covered Party"); (B) any 

. Covered Party's·participation in.or reimbursement.fromMedicare1 Medicaid or other · 
reimbursem.ent of payment programs; or.(C) any·Covered party's full accredita:µon by JCAHO or 
any successor accrediting agency, -or (ii) if the continuance of"this Agreement should be iri 
violation of ~y statute,· ordinance, or. otherwise deemed illegal or be deemed unethic;al by any 
recognized body, agency or association iri the medical or behavioral health~ fields 
(collec1ively, ·"Jeopardy Event"), then the parties shall use their best efforts ta meet forthwith in 

· ·an attempt. to negotiate an amendment to this Agreement to remove or n~gate the effects of the 
Jeopardy E~ent. In the event the parties are unable to·negotiate such an am~ndment within 
fifteen (15) days following written notice by either party of the ieopardy Event~ then either .party 
may terminate this Agreement immediately upon written notice to the"other party. 
no¥¢standing ·any severability provisions hereto to the contr~. 

21. Notices. All notices required under this Agreement shall be ·provided in writing as 
follows: 

;-f 

MHS: 

Mental Heajth Systems, Inc. 
· 9845 Erma Road, Suite 300 
.San Diego, CA 92131 
Attn: Bill Eastwood · 

With a copy to: 

Gray Cary Ware & Freidenrich 
4365 Executive Drive~ Suite 160-0 
San Diego. CA 92121-2189 
Attentioi;i.: T. Knox Bell, Esq. 

Proyo Canyon: · 

Gl\608llSS.S 
61061-JlSOS 

Charter Provo Canyon School, LLC 
1350 East 750 North 
Orem, UT 84097 
Attn: Administration 

-8-
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''----' 

\......._.,,. 

\ ......... 

-. 

Wi:th a copy_ to: 

Charter Provo Canyon School, q .. c 
c/o.Charter.Beh.avioral Health Systems, LLC 
1105 SanctuarJ Parkway, Suite 400 
Alpharetta, GeortPa 30004 .· 
Attn: General Counsel 

22. Independent Status. Provo Canyon is, and shall ~t·all times be dee~ed to·be, an 
independept contract?r and sh.ail be wholly responsible for the manner in ~~ch it performs ·the 

: services or Covered Services required of it by the terms of this Agreement. Provo Canyon is 
entirely responsible for compensating .its Professionals and other staff, subcontractors ~d 
CQ~sulta.rits employed by Provo Cap.yon. The parties are independent of each' other and this 

. Agreement shall' not be construed as creating ~~ r~lationship of employer and· employee, or · 
principal and agent~ between MHS- and P_rovo Canyon or any of Provo Canyon's Professionals, 

· other employees, agents, consultant!? or subcontractor.i. Provo Canyon assumes exclusively the 
·responsibility for tlie acts of its Professionals, employees, agents, consultants and/or 
subcontractors as they· relate to the servi~es and Covered Serviees to be provided during the 
course and scope oftheire~ployment: Provo Canyon will remain an independent contracto.r 
responsible for all taxes and/or payments made by MHS. Nothing contained in this Agreement 
shall constitute or be construed to be or to• creat~ a partnership, joint venture or lease between 
Provo Canyon and MHS with respect to Charter Provo Canyon School or any equity intere~t in 
Charter P.rovo Canyon Sehool on the part of MHS. · 

23. : Assignment. This Agreement shall not be subcontracted or assigned except to an 
affiliate.or purchaser of Provo Canyon. IfMHS wishes to assign this Agreement, it must notify 
Provo.Ca,nyon in writing and obtain its written consent. 

24. Organization. Power and Authority. MHS hereby .represents, warrants and covenants 
'that it is a non-profit corporation duly organized, validly existing_ and in good stanqing under the 
laws of the State of Califomi~ is qualified or otherwise has met all lawful requirements. to · 

· transact business in the State of Utah> and has all requisite corporate power and authority to · 
execute and delivez: this Agreemen~ to perform its obligations under this Agreeme'nt, and this 
Agreemerit is valid, binding and enforceable in accordance with its terms. ~ 

Provo Canyon hereby represents, warrants and covenants that it is a for-1>rofit limited 
liability company duly organized, validly existing an4 ·in good standing \Ulder the laws of the 
State of Delaware, is qualified or otherwise has met all lawful requirements to transact business 
in the State of Utah, and has all requisite power and. authority to execute and deliver this 
Agre<:hment, to perform its obligations under this Agreement, and this Agreement is valid, 
binding and enforceable in accordance with its terms. · · 

Gl'\6082158,S 
61061.31~08 -9-
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'--.-· 

'----..-· 

25, Nonassumption of Liabilities·. By enteri,ng into ~d performing this Agreement, neith~r 
party shall become liable for any-of the eXisting or future obligationS; liabilities.or debts of the 
other party. · · · · · · · · · · · · · · · " · · ·. · · · · · · · · · · · · ·.: 

26. Rights Cumulatiye, No Waiver. No right or remedy herein confe~ upon or reserved 
to··either of the P.artie~ hereto is intended to be exclusive of any right or remedy,,and each and 
every right and reinedy shall be cwnulative and in addition to any other right &:remedy-given 
hereunder, or now or hereafter legally existing upon the occurrence of an event of defatilt 
thereunder.• The failure of eithe~ party hereto to insist at any time upon the stricfobservance or 
performailce of any of the provisions of this Agreement·orto exercise any rigbi or remedy as 
providec;l hi ·this Agreement shall not impair any such right or remedy or be construed as a waiver 
~r relinquisfunent thereof. Every rlght and remedy given by this Agreement to $e parties hereto 
may be exercised from time to time and as often.as may be deemed expedient by the parties 
hereto, as the case-may be. · · 

27..- Captions and Headings. The captions and headings thro~ghout this Agreement are for 
convenience and reference only> and the words contained therein shall in no way be held or . 
d~med to define, limit, describe; .explain, modify, amplify or add to the interpretatiqn, 
construction or meaning of any provision· of or the scope or intent of this Agreement nor in any 
way affect the Agreement. 

<rr\6082 ~58.S 
~1061·31!508 

[Remainder. of Page i_nientionally left blank] 

.. 
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\ ............ 
28. CouncervaHi: ·This Agreement may ~executed in countcrpam; C.'lch of which. wilt be 
t.r~ated ~an ~z:i~~ bu~ ~l of which together will constitute one and the s:ame histrwrient. . . . ~ . . . . 

. 29. _ Entire Aereemcnt Th.is Ag~cnt contains the.entire egreeipent of tho parties ·~d can 
only b~ ~~l!-cd ~Y .cb:umcnts signed by both the parties. . ; '.: · 

Entered into this 011 the date first noted above. 

"MHS• 

Mental IIcaJth Servic;es, inc.:· ·. 
. "Provo Canyon" . . 

Charter Provo Canyon School> LLC~ 
~ 

1Sillt.a~ 
"title: Executive Di rector Title: _________ _ 

•. 

GTl(~JS21 SR,4 
\ ....... / 610{;1-31508 ·II-
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COMMISSION ON STATE MANDATES

Mailing List
Last Updated: 10/9/14

Claim Number: 13-9705-I-05

Matter: Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental Health
Services (97-TC-05)

Claimant: County of San Diego

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED PERSONS:
Each commission mailing list is continuously updated as requests are received to include or remove
any party or person on the mailing list. A current mailing list is provided with commission
correspondence, and a copy of the current mailing list is available upon request at any time. Except
as provided otherwise by commission rule, when a party or interested party files any written
material with the commission concerning a claim, it shall simultaneously serve a copy of the written
material on the parties and interested parties to the claim identified on the mailing list provided by
the commission. (Cal. Code Regs., tit. 2, § 1181.3.)

Socorro Aquino, State Controller's Office
Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-7522
SAquino@sco.ca.gov

Lacey Baysinger, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254
lbaysinger@sco.ca.gov

Allan Burdick, 
7525 Myrtle Vista Avenue, Sacramento, CA 95831
Phone: (916) 203-3608
allanburdick@gmail.com

Michael Byrne, Department of Finance
915 L Street, 8th Floor, Sacramento, CA 95814
Phone: (916) 445-3274
michael.byrne@dof.ca.gov

Gwendolyn Carlos, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-0706
gcarlos@sco.ca.gov

Annette Chinn, Cost Recovery Systems,Inc.
705-2 East Bidwell Street, #294, Folsom, CA 95630
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Phone: (916) 939-7901
achinncrs@aol.com

Marieta Delfin, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-4320
mdelfin@sco.ca.gov

Tom Dyer, Department of Finance (A-15)
915 L Street, Sacramento, CA 95814
Phone: (916) 445-3274
tom.dyer@dof.ca.gov

Donna Ferebee, Department of Finance
915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
donna.ferebee@dof.ca.gov

Susan Geanacou, Department of Finance 
915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
susan.geanacou@dof.ca.gov

Dorothy Holzem, California Special Districts Association
1112 I Street, Suite 200, Sacramento, CA 95814
Phone: (916) 442-7887
dorothyh@csda.net

Edward Jewik, County of Los Angeles 
Auditor-Controller's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-8564
ejewik@auditor.lacounty.gov

Jill Kanemasu, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-9891
jkanemasu@sco.ca.gov

Jean Kinney Hurst, Senior Legislative Representative, Revenue & Taxation, California
State Association of Counties (CSAC)
1100 K Street, Suite 101, Sacramento, CA 95814-3941
Phone: (916) 327-7500
jhurst@counties.org

Jay Lal, State Controller's Office (B-08)
Division of Accounting & Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0256
JLal@sco.ca.gov

Kathleen Lynch, Department of Finance (A-15)
915 L Street, Suite 1280, 17th Floor, Sacramento, CA 95814
Phone: (916) 445-3274
kathleen.lynch@dof.ca.gov

Lisa Macchione, County of San Diego
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Claimant Representative
Office of County Counsel, 1600 Pacific Highway, Room 355, San Diego, CA 92101
Phone: (619) 531-6296
lisa.macchione@sdcounty.ca.gov

Andy Nichols, Nichols Consulting
1857 44th Street, Sacramento, CA 95819
Phone: (916) 455-3939
andy@nichols-consulting.com

Christian Osmena, Department of Finance
915 L Street, Sacramento, CA 95814
Phone: (916) 445-0328
christian.osmena@dof.ca.gov

Keith Petersen, SixTen & Associates
P.O. Box 340430, Sacramento, CA 95834-0430
Phone: (916) 419-7093
kbpsixten@aol.com

Jai Prasad, County of San Bernardino
Office of Auditor-Controller, 222 West Hospitality Lane, 4th Floor, San Bernardino, CA
92415-0018
Phone: (909) 386-8854
jai.prasad@atc.sbcounty.gov

Kathy Rios, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-5919
krios@sco.ca.gov

Lee Scott, Department of Finance
15 L Street, 8th Floor, Sacramento, CA 95814
Phone: (916) 445-3274
lee.scott@dof.ca.gov

David Scribner, Max8550
2200 Sunrise Boulevard, Suite 240, Gold River, CA 95670
Phone: (916) 852-8970
dscribner@max8550.com

Jim Spano, Chief, Mandated Cost Audits Bureau, State Controller's Office
Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-5849
jspano@sco.ca.gov

Dennis Speciale, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254
DSpeciale@sco.ca.gov




