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Exhibit A

S =

In re State Controller's Office Audit Report on Santa Clara

County Peace Officers Procedural Bill of Rights Program

Santa Clara County

Name of Local Agency or School District
Vinod Sharma
Claimant Contact
Controller-Treasurer
Title
70 West Hedding Street, 2nd Floor, East Wing
Street Address
San Jose, CA 95110
City, State, Zip
(408) 299-5200
Telephone Number
(408) 289-8629
Fax Number
‘ vinod.sharma@fin.sccgov.org

E-Mail Address

Claimant designates the following person to act as
its sole representative in this incorrect reduction claim.
All correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on State
Mandates.

Lizanne Reynolds
Claimant Representative Name

Deputy County Counsel
Title

Santa Clara County, Office of the County Counsel
Organization

70 West Hedding Street, Ninth Floor, East Wing
Street Address

San Jose, CA 95110
City, State, Zip

(408) 299-5900
Telephone Number

(408) 292-7240
Fax Number

lizanne.reynolds@cco.sccgov.org
E-Mail Address

For CSM Use Only

“ RECEIVED

SEP 16 2010

COMMISSION ON
| STATE MANDATES

Rk 10-4499. T -0

[Filing

D! 7
claimaint alleges is not being fully reimbursed pursuant to

the adopted parameters and guidelines.

Government Code sections 3300-3310; Stats. 1976, ch. 465;
Stats. 1978, ch. 775, ch. 1173, ch. 1174, ch. 1178; Stats.
1979, ch. 405; Stats. 1980, ch. 1367; Stats. 1982, ch. 994;
Stats. 1983, ch. 964; Stats. 1989, ch.1165; and Stats. 1990,
ch. 675

Please specify the fiscal year and amount of reduction. More
than one fiscal year may be claimed.

Fiscal Year Amount of Reduction
2003-04 $118,861.00
2004-05 $158,546.00
2005-06 $249,395.00

TOTAL: $526,802.00

Please check the box below if there is intent to consolidate
this claim.

3 Yes, this claim is being filed with the intent
to consolidate on behalf of other claimants.

Sections 7 through 11 are attached as follows:

7. Written Detailed

Narrative: pages 1 to2l .

8. Documentary Evidence

and Declarations: Exhibit KL,
9. Claiming Instructions: Exhibit D,
10. Final State Audit Report

or Other Written Notice

of Adjustment: Exhibit A .
11. Reimbursement Claims: Exhibit HI |

(Revised June 2007)
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MIGUEL MARQUEZ, County Counsel (S.B. #184621)

ORRY P. KORB, Assistant County Counsel (S.B. #114399)
LIZANNE REYNOLDS, Deputy County Counsel (S.B. #168435)
OFFICE OF THE COUNTY COUNSEL

70 West Hedding Street, East Wing, Ninth Floor
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Attorneys for
COUNTY OF SANTA CLARA
STATE OF CALIFORNIA
COMMISSION ON STATE MANDATES

In Re: ) No.

)
STATE CONTROLLER’S OFFICE ) INCORRECT REDUCTION CLAIM
AUDIT REPORT ON SANTA ) BY THE COUNTY OF SANTA CLARA
CLARA COUNTY PEACE )
OFFICERS PROCEDURAL )
BILL OF RIGHTS (POBOR) )
PROGRAM )

)

On May 14, 2008, the State Controller’s Office (hereinafter “SCO”) issued its
final audit report on the County of Santa Clara’s (hereinafter “County”) claims for
costs incurred based on the legislatively-created Peace Officers Bill of Rights
(POBOR) Program (Test Claim No. 4499; Chapter 465, Statutes of 1976; Chapters
775, 1173, 1174, and 1178, Statutes of 1978; Chapter 405, Statutes of 1979; Chapter
1367, Statutes of 1980; Chapter 994, Statutes of 1982; Chapter 964, Statutes of 1983;
Chapter 1165, Statutes of 1989, and Chapter 675, Statutes of 1990, and as

reconsidered by Case No. 05-RL-4499-01) for July 1, 2003 through June 30, 2006. A




true and correct copy of the SCO’s final audit report is attached hereto as Exhibit A
and incorporated herein by reference. The SCO incorrectly reduced the County’s
claim of $748,888 by $526,802, thus allowing only $222,086. The County requests
that the Commission on State Mandates reverse the audit findings and award the
County the correct claim amount of $748,888.

FACTS

In 1976, the Legislature enacted Government Code sections 3300 through
3310, known as the Peace Officers Procedural Bill of Rights Act (POBOR) to ensure
stable employer-employee relations and effective law enforcement services. This
legislation provides a series of rights and procedural safeguards to peace officers
employed by local agencies and school districts that are subject to investigation or
discipline. It applies to all employees classified as peace officers whether they are
classified as permanent employees, serve at the pleasure of the agency and are
terminable without cause (“at-will” employees), or are on probation and have not
reached permanent status.

This program was found to be a state-mandated reimbursable program by this
Commission on September 1, 1999. A true and correct copy of the Commission’s
Statement of Decision is attached hereto as Exhibit B and is incorporated herein by
reference. On July 27, 2000, the Commission adopted parameters and guidelines that
authorized reimbursement, beginning July 1, 1994, to counties, cities, a city and
county, school districts, and special districts that employ peace officers.

Subsequently, the parameters and guidelines were amended with a technical correction




and adopted on August 17, 2000, a true and correct copy of which is attached hereto as
Exhibit C and is incorporated herein by reference. Claiming Instructions were duly
issued by the SCO, a true and correct copy of which is attached hereto as Exhibit D
and is incorporated herein by reference.

In 2005, Statutes 2005, chapter 72, section 6 (AB 138) added section 3313 to
the Government Code directing the Commission to review the Statement of Decision,
adopted in 1999, to clarify whether the subject legislation imposed a mandate
consistent with California Supreme Court Decision in San Diego Unified School Dist.
v. Commission on State Mandates' and other applicable court decisions.

On April 26, 2006, the Commission reviewed its original findings and adopted
a Statement of Decision on reconsideration,” a true and correct copy of which is
attached hereto as Exhibit E and is incorporated herein by reference. The Statement of
Decision on reconsideration became final on May 1, 2006. On March 28, 2008, the
Commission adopted amended Parameters and Guidelines® which apply to costs
incurred and claimed for the 2006-2007 fiscal year. A true and correct copy of which
is attached hereto as Exhibit F and is incorporated herein by reference. Claiming
Instructions were duly issued by the SCO, a true and correct copy of which is attached
hereto as Exhibit G and is incorporated herein by reference.

Based upon the foregoing program, Parameters and Guidelines, and Claiming

Instructions, the County timely submitted its claims for fiscal years 2003-2004, 2004-

1(2004) 33 Cal.4th 859.
2 05-RL-4499-01.
3 06-PGA-06.




2005 and 2005-2006, which are the subject of this incorrect reduction claim. True and

correct copies of these reimbursement claims are attached hereto as Exhibits H, I, and

J, respectively, and are incorporated herein by reference.

The reimbursable components of this program include, for cities and counties,

under the first set of Parameters and Guidelines:

A. Administrative Activities (On-going Activities)
1. Developing or updating internal policies, procedures, manuals and
other materials pertaining to the conduct of the mandated activities
2. Attendance at specific training for human resources, law enforcement
and legal counsel regarding the requirements of the mandate.
3. Updating the status of the POBOR cases.

B. Administrative Appeal

1.

Reimbursement period of July 1, 1994 through December 3 1, 1998 —
The administrative appeal activities listed below apply to permanent
employees, at-will employees, and probationary employees.

Providing the opportunity for, and the conduct of an administrative
appeal for the following disciplinary actions (Gov. Code § 3304, subd.

(b)):

Dismissal, demotion, suspension, salary reduction or written
reprimand received by probationary and at-will employees whose
liberty interest are not affected (i.e.: the charges supporting a
dismissal do not harm the employee’s reputation or ability to find
future employment);

Transfer of permanent, probationary and at-will employees for
purposes of punishment;

Denial of promotion for permanent, probationary and at-will
employees for reasons other than merit; and

Other actions against permanent, probationary and at-will

employees that result in disadvantage, harm, loss or hardship and

impact the career opportunities of the employee.

Included in the foregoing are the preparation and review of the various
documents to commence and proceed with the administrative hearing;
legal review and assistance with the conduct of the administrative
hearing; preparation and service of subpoenas, witness fees, and
salaries of employee witnesses, including overtime; the time and labor
of the administrative body and its attendant clerical services; the
preparation and service of any rulings or orders of the administrative




body.

Reimbursement period beginning January 1, 1999 - The administrative

appeal activities listed below apply to permanent employees and the

Chief of Police. Providing the opportunity for, and the conduct of an

administrative appeal for the following disciplinary actions (Gov. Code

§ 3304, subd. (b)):

o Dismissal, demotion, suspension, salary reduction or written
reprimand received by the Chief of Police whose liberty interest is
not affected (i.e.: the charges supporting a dismissal do not harm
the employee’s reputation or ability to find future employment);
Transfer of permanent employees for purposes of punishment;

e Denial of promotion for permanent employees for reasons other
than merit; and

e Other actions against permanent employees or the Chief of Police
that result in disadvantage, harm, loss or hardship and impact the
career opportunities of the employee.

Included in the foregoing are the preparation and review of the various

documents to commence and proceed with the administrative hearing;

legal review and assistance with the conduct of the administrative
hearing; preparation and service of subpoenas, witness fees, and
salaries of employee witnesses, including overtime; the time and labor
of the administrative body and its attendant clerical services; the
preparation and service of any rulings or orders of the administrativ
body. '

Interrogations
Claimants are eligible for reimbursement for the performance of the activities

listed in this section only when a peace officer is under investigation, or
becomes a witness to an incident under investigation, and is subjected to an
interrogation by the commanding officer, or any other member of the
employing public safety department, that could lead to dismissal, demotion,
suspension, reduction in salary, written reprimand, or transfer for purposes of
punishment. (Gov. Code § 3303.)

Claimants are not eligible for reimbursement for the activities listed in this
section when an interrogation of a peace officer is in the normal course of duty,
counseling, instruction, or informal verbal admonishment by, or other routine
or unplanned contact with, a supervisor or any other public safety officer.
Claimants are also not eligible for reimbursement when the investigation is
concerned solely and directly with alleged criminal activities. (Gov. Code §
3303, subd. (i).)

When required by the seriousness of the investigation, compensating-
the peace officer for interrogations occurring during off-duty time in



accordance with regular department procedures. (Gov. Code § 3303,

subd. (a).) '

Included in the foregoing is the preparation and review of overtime

compensation requests.

Providing prior notice to the peace officer regarding the nature of the

interrogation and identification of the investigating officers. (Gov.

Code § 3303, subds. (b) and (c).)

- Included in the foregoing is the review of agency complaints or other

documents to prepare the notice of interrogation; determination of the

investigating officers; redaction of the agency complaint for names of
the complainant or other accused parties or witnesses or confidential
information; preparation of notice or agency complaint; review by
counsel; and presentation of notice or agency complaint to peace
officer.

Tape recording the interrogation when the peace officer employee

records the interrogation. (Gov. Code § 3303, subd. (g).)

Included in the foregoing is the cost of tape and storage, and the cost of

transcription.

Providing the peace officer employee with access to the tape prior to

any further interrogation at a subsequent time, or if any further

proceedings are contemplated and the further proceedings fall within

the following categories (Gov. Code § 3303, subd. (g));

a) The further proceeding is not a disciplinary action;

b) The further proceeding is a dismissal, demotion, suspension,
salary reduction or written reprimand received by a
probationary or at-will employee whose liberty interest is not
affected (i.e., the charges supporting the dismissal does not
harm the employee’s reputation or ability to find future
employment);

c) The further proceeding is a transfer of a permanent,
probationary or at-will employee for purposes of punishment;

d) The further proceeding is a denial of promotion for a
permanent, probationary or at-will employee for reasons other
than merit;

e) The further proceeding is an action against a permanent,
probationary or at-will employee that results in disadvantage,
harm, loss or hardship and impacts the career of the employee.

Included in the foregoing is the cost of tape copying.

Producing transcribed copies of any notes made by a stenographer at an

interrogation, and copies of reports or complaints made by investigators

or other persons, except those that are deemed confidential, when
requested by the officer, in the following circumstances (Gov. Code §

3303, subd. (g)):
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b)

When the investigation does not result in disciplinary action;

and

When the investigation results in:

A dismissal, demotion, suspension, salary reduction or
written reprimand received by a probationary or at-will
employee whose liberty interest is not affected (i.e.; the
charges supporting the dismissal do not harm the
employee’s reputation or ability to find future employment);
A transfer of a permanent, probationary or at-will employee
for purposes of punishment;

A denial of promotion for a permanent, probationary or at-
will employee for reasons other than merit; or

Other actions against a permanent, probationary or at-will
employee that result in disadvantage, harm, loss or hardship
and impact the career of the employee.

Included in the foregoing is the review of the complaints, notes or tape
recordings for issues of confidentiality by law enforcement, human
relations or counsel; cost of processing, service and retention of copies.

Adverse Comment
Performing the following activities upon receipt of an adverse comment (Gov.
Code §§ 3305 and 3306):

Counties

a) If an adverse comment results in the deprivation of employment
through dismissal, suspension, demotion, reduction in pay or written
reprimand for a permanent peace officer, or harms the officer’s
reputation and opportunity to find future employment, then counties are
entitled to reimbursement for:

Obtaining the signature of the peace officer on the adverse
comment; or

Noting the peace officer’s refusal to sign the adverse comment

on the document and obtaining the signature or initials of the
peace officer under such circumstances.

b) If an adverse comment is related to the investigation of a possible
criminal offense, then counties are entitled to reimbursement for the
following activities:

Providing notice of the adverse comment;

Providing an opportunity to review and sign the adverse
comment;

Providing an opportunity to respond to the adverse comment
within 30 days; and

11




e Noting the peace officer’s refusal to sign the adverse comment
on the document and obtaining the signature or initials of the
peace officer under such circumstances.

¢) If an adverse comment is not related to the investigation of a possible
criminal offense, then counties obtained are entitled to reimbursement
for:

e Providing notice of the adverse comment: and
Obtaining the signature of the peace officer on the adverse
comment; or

-+ Noting the peace officer’s refusal to sign the adverse comment
on the document and obtaining the signature or initials of the
peace officer under such circumstances.

Cities and Special Districts

a) If an adverse comment results in the deprivation of employment
through dismissal, suspension, demotion, reduction in pay or written
reprimand for a permanent peace officer, or harms the officer’s
reputation and opportunity to find future employment, then schools are
entitled to reimbursement for:
e Obtaining the signature of the peace officer on the adverse
comment; or
e Noting the peace officer’s refusal to sign the adverse comment
on the document and obtaining the signature or initials of the
peace officer under such circumstances.
b) If an adverse comment is related to the investigation of a possible
criminal offense, then cities and special districts are entitled to
reimbursement for the following activities:
e Providing notice of the adverse comment;
* Providing an opportunity to review and sign the adverse
comment;
e Providing an opportunity to respond to the adverse comment
within 30 days; and
o Noting the peace officer’s refusal to sign the adverse comment
on the document and obtaining the signature or initials of the
peace officer under such circumstances.
¢) If an adverse comment is not related to the investigation of a possible
criminal offense, then cities and special districts are entitled to
reimbursement for the following activities:
e Providing notice of the adverse comment;
e Providing an opportunity to respond to the adverse comment
within 30 days; and
e Obtaining the signature of the peace officer on the adverse

12




comment; or
e Noting the peace officer’s refusal to sign the adverse comment
on the document and obtaining the signature or initials of the
peace officer under such circumstances.
Included in the foregoing are review of circumstances or
documentation leading to adverse comment by supervisor, command
staff, human resources staff or counsel, including determination of
whether same constitutes an adverse comment; preparation of comment
and review for accuracy; notification and presentation of adverse
comment to officer and notification concerning rights regarding same;
review of response to adverse comment, attaching same to adverse
comment and filing.

Based on the foregoing, the County timely filed its reimbursement claims.

On January 23, 2008, the SCO issued its draft audit report. Finding 1 of the
audit report states that the County claimed unallowable salaries and benefits. The
report also alleges that, under Finding 2, the County claimed unallowable productive
hours; under Finding 3, the County understated benefit rates; under Finding 4, the
County understated indirect costs; and under Finding 5, the County claimed
unallowable travel and training costs.

On March 11, 2008, the County issued its response to the draft audit report in
which it rebutted Findings 1, 2 and 5.* A true and correct copy of the County’s
response is attached hereto as Exhibit K and is incorporated herein by reference. The
final audit report was issued on May 14, 2008.

"

1

* The County accepted Findings 3 and 4 regarding understated benefit rates and
indirect costs, respectively.

13




ANALYSIS AND DISCUSSION

A. AUDIT FINDING NUMBER ONE REGARDING POBOR
ADMINISTRATIVE ACTIVITIES IS INCORRECT.

Audit Finding 1 states that the County over-claimed salaries, benefits and
related indirect costs related to POBOR administrative activities in the amount of
$73,067. The SCO asserts that such over-claiming was due to claiming for ineligible
activities, such as, preparing the file, logging the initial case information, interviewing
complainants, training, reviewing reports, and so on. As the County pointed out in its
response, the SCO based its finding on the wrong set of Parameters and Guidelines.
The original Parameters and Guidelines did not have that level of specificity and the
amended Parameters and Guidelines were not effective until the 2006-2007 fiscal year
— the fiscal year after the claims represented in the instant audit. The County cannot
be held to a standard that was non-existent at the time the costs were incurred and of
which the County had no notice. The SCO must audit each claim based on the
Parameters and Guidelines applicable to the particular claiming cycle. In the instant
case, the amended Parameters and Guidelines were not relevant to the claiming cycle
being audited. |

The SCO objects to a number of claimed activities stating, in essence, that
there was no nexus between the activity claimed and the Parameters and Guidelines.
The only guidance the County had at the time of claiming were the following activities
as set forth in the Parameters and Guidelines:

1. Developing or updating internal policies, procedures, manuals and
other materials pertaining to the conduct of the mandated activities

10
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2. Attendance at specific training for human resources, law enforcement
and legal counsel regarding the requirements of the mandate.
3. Updating the status of the POBOR cases.

Each of these components is sufficiently flexible so as to allow local government to

adapt them to its own method of implementing the mandate. If the Legislature had

had in mind a specific manner in which to implement the mandate, it would have said
5

S0.

1. Developing or updating internal policies, procedures, manuals and
other materials pertaining to the conduct of the mandated activities

The County properly claimed costs for visiting other Internal Affairs-(IA) units
during the establishment of its IA unit. Part of developing internal policies can
include reviewing other department doing the same or similar work. This information
is not only important to the development of internal policies; it is also a reasonable
method of compliance as it allows for the mere editing or cutting-and-pasting of other
policies. Thus, time spent gathering information can yield time saving in the process
of drafting the policies.

2. Attendance at specific training for human resources, law enforcement
and legal counsel regarding the requirements of the mandate.

The County properly claimed training costs. The SCO pared the list of
covered topics to those it believes relate to the mandate. For a mandate as complex

and pervasive as POBOR, however, such limitations are not proper. Training on

> People v. Rodriguez (1963) 222 Cal.App.2d 221, 227. “A legislative enactment
should be construed in accordance with the ordinary meaning of the language used and
it should be assumed that the Legislature knew what it was saying and meant what it
said.”

11
15



POBOR properly encompasses issues of labor relations, confidentiality issues,
investigation errors, first amendment- related conduct, key mistakes in workplace
investigations, and assessing credibility, to name a few. While the County appreciates
the SCO’s attempt to include some costs rather than give a full disallowance, the SCO
did not allow for some legitimate costs.

3, Updating the status of the POBOR cases.

In the instant case, the County properly claimed those activities involved in
setting up a POBOR file. The creation of the file is, itself, an update of the status of
the case. This is also the case for placing the case information in the file management
system which allows for later updating.

B. AUDIT FINDING NUMBER ONE REGARDING POBOR
ADMINISTRATIVE APPEALS IS INCORRECT.

Audit Finding 1 states that the County over-claimed salaries, benefits and
related indirect costs related to POBOR administrative appeals in the amount of
$3,566. The SCO alleges that such over-claiming was due to claiming for ineligible
appeals which are part and parcel of due process and, as such, are outside the scope of
POBOR. In 1999 when the Commission considered the POBOR test claim, it
carefully evaluated existing due process protections from the protections imposed by
POBOR. (See SOD, at pp. 4-8.) The Commission’s Statement of Decision resulted in
the following Parameters and Guidelines on this matter:

Reimbursement period beginning January 1, 1999 - The administrative appeal

activities listed below apply to permanent employees and the Chief of Police.

Providing the opportunity for, and the conduct of an administrative appeal for
the following disciplinary actions (Gov. Code § 3304, subd. (b)):

12
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o Dismissal, demotion, suspension, salary reduction or written
reprimand received by the Chief of Police whose liberty interest is
not affected (i.e.: the charges supporting a dismissal do not harm
the employee’s reputation or ability to find future employment);

e Transfer of permanent employees for purposes of punishment;

Denial of promotion for permanent employees for reasons other
than merit; and

e Other actions against permanent employees or the Chief of Police
that result in disadvantage, harm, loss or hardship and impact the
career opportunities of the employee.

As set forth under the final bullet, other actions against a permanent employee that
negatively impact his career are reimbursable such as reprimand and suspension. The

claiming of these costs by the County was therefore proper.

C. AUDIT FINDING NUMBER ONE REGARDING INTERROGATION
COSTS IS INCORRECT.

Audit Finding 1 states that the County over-claimed salaries, benefits and
related indirect costs related to POBOR interrogations in the amount of $250,262.

This finding was based upon the SCO’s interpretation of the Parameters and
Guidelines which was made without thoughtful review of the Commission’s Statement
of Decision. The Statement of Decision is the “law of the case” and is given deference
when there is any discrepancy between the finding of a judicial body and the
documents that arise from that finding.

This Commission, in 1999, addressed the test claim legislation of POBOR
which provides safeguards for the protection of peace officers that are subject of
investigation or discipline. Of primary concern was whether and to what extent these
safeguards and protections were more expansive than those already in existence

through statute, case law and the Constitution. Indeed, as evidenced in the Statement

13
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of Decision, this Commission took particular care to root out those protections that
were not duplicative of pre-existing due process rights and to delineate the scope and
extent of the state-mandated acftivities:

Government Code section 3303, subdivision (a), establishes
procedures for the timing and compensation of a peace officer
subject to investigation and interrogation by an employer.

This section requires that the interrogation be conducted at a
reasonable hour, preferably at a time when the peace officer is on
duty, or during the “normal waking hours” of the peace officer,
unless the seriousness of the investigation requires otherwise. If
the interrogation takes place during the off-duty time of the peace
officer, the peace officer “shall” be compensated for the off-duty
time in accordance with regular department procedures.

The claimant contended that Government Code section 3303,
subdivision (a), results in the payment of overtime to the
investigated employee and, thus, imposes reimbursable state
mandated activities. The claimant stated the following:

“If a typical police department works in three shifts, such
as the Police Department for this City, two-thirds of the
police force work hours [that are] not consistent with the
work hours of Investigators in the Internal Affairs section.
Even in a smaller department without such a section, hours
conflict if command staff assigned to investigate works a
shift different than the employees investigated. Payment of
overtime occurs to the employees investigated or those
performing the required investigation, or is at least a
potential risk to an employer for the time an employee is
interrogated pursuant to this section. ”
The Commission agreed. Conducting the investigation when the
peace officer is on duty, and compensating the peace officer for
off-duty time in accordance with regular department procedures
are new requirements not previously imposed on local agencies
and school districts. (SOD, Exhibit B at pp. 12-13. Emphasis
added.)

The use of the conjunctive “and” and the plural “requirements™ refers to the
fact that this Commission found that both the costs of conducting the interrogation

during on-duty hours and the costs of paying overtime for off-duty time are
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reimbursable activities of the mandate. This conclusion is supported by the evidence
before this Commission at the hearing as stated above.

The fact that that is omitted in the conclusion to the Statement of Decision,
which is an abbreviated summary of the text, is not definitive. The interpretation of
any writing requires that words be given their plain and ordinary meaning,® and the
interpretation should give meaning to the circumstances under which it was made and
should relate to the whole.” In the instant case, the use of "and" in the text and the
quote to the supporting evidence clearly indicates that the Commission intended to
allow reimbursement for both on-duty and off-duty time.

Thus, the County properly claimed the costs of conducting the interrogation
while the officer was on duty and those costs for compensating the officer when the
interrogation was performed during off-duty hours.

D. AUDIT FINDING NUMBER ONE REGARDING POBOR ADVERSE
COMMENTS IS INCORRECT.

Audit Finding 1 states that the County over-claimed salaries, benefits and
related indirect costs related to POBOR adverse comments in the amount of $104,444.
The SCO maintains that these costs resulted from claiming activities that are not
reimbursable, such as reviewing and documenting the complaint, summarizing the
complaint, and reviewing the procedures for compliance. And yet these activities

were expressly allowed by the Parameters and Guidelines:

8 Redevelopment Agency of City of Sacramento v. Malaki (1963) 216 Cal.App.2d 480,
487-488. See also Civil Code § 1646.

" Mundy v. Superior Court (1995) 31 Cal. App.4™ 1396, 1405. See also Civil Code §
1647.
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Included in the foregoing are review of circumstances or
documentation leading to adverse comment by supervisor, command
staff, human resources staff or counsel, including determination of
whether same constitutes an adverse comment; preparation of comment
and review for accuracy; notification and presentation of adverse
comment to officer and notification concerning rights regarding same;
review of response to adverse comment, attaching same to adverse
comment and filing.

According to the plain language of the Parameters and Guidelines, these activities are

reimbursable and were properly claimed by the County.

E. AUDIT FINDING NUMBER TWO REGARDING THE COUNTY’S
PRODUCTIVE HOURLY RATE IS INCORRECT.

Audit Finding 2 states that the County over-claimed salaries, benefits and
related indirect costs in the amount of $18,752. This finding was based upon the
County’s computation of its productive hourly rates for employees. The computation
was proper and complied with the SCO’s Claiming Instructions. Therefore, the
County requests that this Commission reverse Audit Finding 2 to allow for the
recovery of costs incurred for this state-mandated program for the reasons discussed
below.

1. The County’s Productive Hourly Rate Computation Complies
With The SCO-Issued General Claiming Instructions.

The computation of an annual productive hourly rate used by the County
removes non-productive time spent on authorized breaks, training, and staff meetings.
The resulting total countywide annual productive hours of 1,571 is the basis for the

annual productive hourly rate used in the County’s claim.

In the audit report, the SCO relied upon the Mandated Cost Manual for Local
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Agencies with regard to the productive hourly rate computation. To support its
argument that the County’s rate was improper, the SCO cited the following text from
the Manual:

A productive hourly rate may be computed for each job title
whose labor is directly related to the claimed reimbursable cost.
A local agency has the option of using any of the following:
e Actual annual productive hours for each job title,
e The local agency’s average annual productive hours or,
for simplicity,
e An annual average of 1,800* hours to compute the
productive hourly rate.

* K %k

* 1,800 annual productive hours include:
e Paid holidays

e Vacation earned

e Sick leave taken

e Informal time off

e Jury duty

e Military leave taken®

Relying on this section, the SCO argued that the County’s figure of 1,571
productive hours was incorrect and that a figure of 1,800 hours should have been used.
However, the SCO omitted relevant portions of the Manual which indicate that the
productive hourly rate can be calculated in three different ways.

A full reading of the Manual indicates that using 1,800 hours is not the only
approved approach. As set forth above, the Manual clearly states that use of

countywide average annual productive hours is also an approved method. The County

8 Section 2, General Claiming Instructions, Subsection 7. Direct Labor Costs,
Subdivision A. Direct Labor - Determine a Productive Hourly Rate (revised version
9/01) (Emphasis added).
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calculated its average annual productive hours in full compliance with the Manual as
issued. The County cannot and should not be penalized for using an approved
methodology.

To date, the SCO has not been able to cite one reference as to why the
County’s productive hourly rate methodology is improper.

2. The County’s Computation Results in a More Accurate and
Consistent Productive Hourly Rate.

The County submits, on average, 25 to 30 S.B. 90 claims annually. As these
claims are prepared by numerous County departments and staff members, the process
could easily fall victim to inconsistency in approaches, accuracy and documentation
with respect to calculating a different productive hourly rate for each claim.
Recognizing this threat and wanting to create a more reliable, county-wide system, the
County embarked on the creation of a verifiable and accurate method of establishing a
productive hourly rate through the computation of average productive hours. As a
result, the County’s methodology improves its S.B. 90 program claiming accuracy,
consistency, and documentation. It also facilitates the State audit process because the
methodology for the County’s annual productive hours calculation is fully
documented and supported.

In establishing its average annual productive hours, the County carefully
ensured that all non-productive time was removed from the total annual hours. In
addition to those items suggested by the SCO above, the County removed time spent

in training and on breaks. This methodology ensures greater accuracy. The more
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accurate the computational factors, the more accurate the result. Indeed, in response
to the final audit report, the County made further adjustments solidifying the precision
of its productive hours computation.

The SCO’s main complaint seems to be that the County used required break
times and required training times rather than actual times spent on these activities.
This argument lacks merit.

State law requires that workers be given two fifteen minute break periods per
day. Presumably, County employees take these breaks. The presumption that these
breaks are taken is no different from the presumption that paid holidays, which are
specifically set forth as properly included in the calculation by the SCO, are also
taken. Instead of making this presumption, the SCO would have the County employ a
clock-in, clock-out system for breaks to ensure that the break times do not actually add
up to 28 or 32 minutes daily. Such an expenditure of time and costs is unwarranted in
light of the statistically invalid difference that may be found between actual break time
and the required break time.

The same argument applies with even greater force to the presumption that
County employees will undertake the necessary training required for licensure or
certification. Such education is more likely to be pursued because of its impact on the
employees’ license or certification and, ultimately, their ability to perform their jobs.

The use of a countywide productive hourly rate is explicitly authorized by the
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State Controller’s claiming instructions.” The productive hourly rate used by the
County for this claim is fully documented and was accurately calculated by the County
Controller’s Office. All supporting documents for the calculation of countywide
productive hours were provided during the state audit.

Further, as shown in the letter of December 27, 2001 from the County
Controller to the State Controller’s Office, the State was notified years ago that the
County was electing to use the productive hourly rate methodology authorized by the
State-mandated claiming procedures. A true and correct copy of this leﬁér is attached
Thereto as Exhibit L. and is incorporated herein by reference. The County reported that
the switch to a countywide methodology for the calculation of average productive
hours per position would improve state mandate claiming accuracy, consistency, and
documentation, and would facilitate the State audit function. Consequently, more than
50 claims were submitted and accepted during 2002 and 2003 using this methodology.
Furthermore, the State Controller has accepted the County’s use of the countywide
productive hours methodology for state mandated claims as evidenced by an e-mail
from Jim Spano dated February 6, 2004, a true and correct copy of which i:; attached
hereto as Exhibit M and is incorporated herein by reference.

F. AUDIT FINDING NUMBER FIVE REGARDING COUNTY’S
TRAINING COSTS IS INCORRECT.

Audit Finding 5 states that the County over-claimed costs related to POBOR

® Mandated Cost Manual for Local Agencies, Section 2, General Claiming
Instructions, Subsection 7. Direct Labor Costs, Subdivision A. Direct Labor -
Determine a Productive Hourly Rate (revised version 9/01).
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travel and training in the amount of $1,521. The SCO asserts that these costs were
excluded because they related to ineligible training under Finding 1. As noted above,
however, the Parameters and Guidelines provided the following‘ regarding allowable
training costs:

2. Attendance at specific training for human resources, law enforcement
and legal counsel regarding the requirements of the mandate.

The Commission could have been more specific regarding these costs, but it
chose to provide an expansive category for training. The SCO cannot use the audit
process to place limitations oﬁ the program that the Commission did not see fit to
include.

CONCLUSION

In light of the arguments presented above, the Counfy requests that the
Commission reverse the SCO’s audit findings and award the County the correct claim
amount of $748,888.

Dated: g —25-1 O } Respectfully submitted,

MIGUEL MARQUEZ
County Counsel

koo d A

Lizanké Reynolds Y
Deputy County Counsel

Attorneys for County of Santa Clara
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SANTA CLARA COUNTY

Audit Report

PEACE OFFICERS PROCEDURAL
BILL OF RIGHTS PROGRAM

Chapter 465, Statutes of 1976; Chapters 775, 1173, 1174, and 1178,
Statutes of 1978; Chapter 405, Statutes of 1979; Chapter 1367, Statutes of 1980;
Chapter 994, Statutes of 1982; Chapter 964, Statutes of 1983;

Chapter 1165, Statutes of 1989; and Chapter 675, Statutes of 1990

July 1, 2003, through June 30, 2006

JOHN CHIANG

Califomi_a State Controller

May 2008




JOHN CHIANG
Talifornia SBtate Controller

May 14, 2008

John V. Guthrie
Director of Finance
Santa Clara County
East Wing, 2™ Floor

70 West Hedding Street
San Jose, CA 95110

Dear Mr. Guthrie:

The State Controller’s Office audited the costs claimed by Santa Clara County for the
legislatively mandated Peace Officers Procedural Bill of Rights Program (Chapter 465, Statutes
of 1976; Chapters 775, 1173, 1174, and 1178, Statutes of 1978; Chapter 405, Statutes of 1979;
Chapter 1367, Statutes of 1980; Chapter 994, Statutes of 1982; Chapter 964, Statutes of 1983;
Chapter 1165, Statutes of 1989; and Chapter 675, Statutes of 1990) for the period of July 1,
2003, through June 30, 2006.

The county claimed $748,888 ($749,888 less a $1,000 penalty for filing a late claim) for the
mandated program. Our audit disclosed that $222,086 is allowable and $526,802 is unallowable.
The unallowable costs resulted primarily from the county claiming ineligible costs. The State
paid the county $227,693. The amount paid exceeds allowable costs claimed by $5,607.

If you disagree with the audit findings, you may file an Incorrect Reduction Claim (IRC) with
the Commission on State Mandates (CSM). The IRC must be filed within three years following
the date that we notify you of a claim reduction. You may obtain IRC information at CSM’s
Web site, at www.csm.ca.gov (Guidebook link); you may obtain IRC forms by telephone, at
(916) 323-3562, or by e-mail, at csminfo@csm.ca.gov.

If you have any questions, please contact Jim L. Spano, Chief, Mandated Cost Audits Bureau, at
(916) 323-5849.

Sincerely,
Original signed by

JEFFREY V. BROWNFIELD
Chief, Division of Audits
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John V. Guthrie -2- May 14, 2008

cc: Ram Venkatesan, SB 