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Mr. Gerard J. Thibeault, Executive Officer

Santa Ana Regional Water Quality Controt Board
3737 Main Street, Suite 500

Riverside, California 92501-3348

Dear Mr. Thibeault: Re:  Comment Letter — Renewal of Waste
Discharge Requirements for the Tentative
Order No. R8-2008-0030, NPDES No.
CAS618030 Relative to Potential
Application to Riverside County

The Riverside County Flood Control & Water Conservation District (District), the County of
Riverside and the incorporated cities of Beaumont, Calimesa, Canyon Lake, Corona, Hemet, Moreno
Valley, Murrieta, Perris and Riverside (Permittees) appreciate the opportunity to comment on the
Renewal of Waste Discharge Requirements for the County of Orange, Orange County Flood Control
District and the incorporated Cities of Orange County, Tentative Order No. R8-2008-0030, NPDES
No. CAS618030, Areawide Urban Storm Water Runoff (Draft OC MS4 Permit). The following
comments have been developed in consultation with and represent the views of the Riverside County
Permittees.

Although the Draft OC MS4 Permit will only apply to Orange County Permittees, Regional Board
staff has stated that certain provisions may serve as a model for the draft MS4 Permit that will be
issued to the Riverside County Permittees; therefore, these comments principally address how the
Draft OC MS4 Permit would impact the Riverside County Permittees and their associated compliance
programs.

The 2002 Riverside County MS4 Permit and the associated compliance programs implemented by the
Permittees have been effective in managing urban runoff quality in Riverside County and protecting
receiving waters, Therefore, the Permittees oppose the use of the Draft OC MS4 Permit as an
outright model for all three MS4 permits in the Santa Ana Region and request that Regional Board
staff use the proposed revision of the 2002 Riverside County MS4 Permit that was submitted by the
Permittees with the Report of Waste Discharge (ROWD) as the basis for developing the draft
Riverside County MS4 Permit. Maintaining the 2002 Riverside County MS4 Permit structure will
enable continuity of the Riverside County compliance programs and assist the Permittees in
containing compliance costs. Compliance cost containment is particularly important considering the
economic crisis, which is anticipated to continue well into the term of the 2009 Riverside County
MS4 Permit. Building on the 2002 Riverside County MS4 Permit will continue to be protective of
receiving water quality.
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The economic crises and the impacts on Permittee funding sources will be a primary consideration
during the term of the 2009 Riverside County MS4 Permit. The Permiitees are currently
implementing significant budget reductions and employee layoffs affecting vital basic services.
Some of these basic services will be needed even more by those most impacted by the economic
conditions. As MS4 permit compliance programs will be competing for finite resources with these
services, it is anticipated that they will not be immune to reductions. Permittee efforts to develop
new revenue sources for the NPDES MS4 programs have met with limited success (See Attachment
B). It is unlikely new sustainable revenue sources will be generated in the near term and as
previously noted, existing revenue sources have been significantly impacted by the deteriorating
economic conditions. Under these circumstances, compliance with expanded permit requirements
beyond current levels will likely require reduction or elimination of other compliance activities or
receipt of Federal or State funding.

The District is also concerned that its limited participation in Orange County stakeholder meetings
may be construed as tacit approval of the outcomes of those meetings. The purpose of the District’s
participation has only been to gain an understanding of the issues that may apply to Riverside
County. Attendance should not be misinterpreted as active participation in the development or
acceptance of provisions being drafted for the Orange County program. The Permittees expect the
Regional Board to provide the same level of opportunity and time to participate in the review of the
draft Riverside County MS4 Permit as afforded to the Orange County Permittees.

The following comments address the Permittees’ general concerns with the major ramifications of
using the Draft OC MS4 Permit as a model for the 2009 Riverside County MS4 Permit and the
potential inclusion of the expanded program requirements in the 2009 Riverside County MS4 Permit,

The Basis for the Riverside County MS4 Permit should be the 2002 Riverside County MS4
Permit

In 2002 the Regional Board staff issued a draft MS4 Permit for Riverside County based on the MS4
Permit that had been adopted for Orange County. At a workshop in May 2002, the Riverside County
Permittees objected to this approach, citing the significant differences between water quality
conditions in Orange County and Riverside County, and the need to maintain existing compliance
programs to provide continuity and contain compliance costs. The members of the Regional Board
agreed and directed Regional Board staff to work with the Permittees to develop MS4 Permit
requirements appropriate to Riverside County.

Following the workshop, the Permittees and Regional Board staff initiated over four months of
intense negotiations leading to the Riverside County MS4 Permit that was adopted in October 2002,
In this process, several Permittee representatives, including a Deputy County Counsel, met with
Regional Board staff multiple times each week. In addition, the Permittee and Regional Board staff
spent many hours outside of these meetings conducting research, drafting alternative permit text, and
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reviewing proposed text. Virtually every word in every line of the Riverside County MS4 Permit was
reviewed to ensure that findings and facts were substantiated, requirements were appropriate to the
conditions and needs of Riverside County, existing compliance programs maintained, ambiguity of
intent eliminated, content organized, redundancies eliminated and terms defined in a glossary. This
process lead to an MS4 Permit that is superior relative to others in effect in California. At the hearing
on October 25, 2002, the Regional Board, Regional Board staff and the Permittees were unanimous
in praising the process and the resulting MS4 Permit and in supporting the adoption of the Riverside
County MS4 Permit. This unanimous support is especially notable when one considers that all other
MS4 permits issued in Southern California during that period were appealed and/or litigated.

The Draft OC MS4 Permit is based on the 2002 Orange County MS4 Permit. In addition to retaining
many of the flaws that were eliminated in developing the 2002 Riverside County MS4 Permit, the
Draft OC MS4 Permit 1s not appropriate to the water quality conditions or jurisdictional authorities in
Riverside County, would require replacement and/or expansion of ongoing compliance programs and
would impose substantial increased compliance costs without a demonstrated water quality need or
benefit.

The 2002 Riverside County MS4 Permit Is Protective of Receiving Water Quality

The Riverside County Drainage Area Management Plan was updated to address the requirements of
the 2002 Riverside County MS4 Permit. The revised programs are being implemented and have been
effective in managing urban runoff and protecting receiving water quality. In fact, 155 chemical
constituents, many of which are USEPA Priority Pollutants, have never been detected at Riverside
County’s monitoring stations since 2002. Bacteria and nutrients, the primary constituents of concern
for the region, have adopted TMDLs and are currently in the implementation phases. The protection
of receiving water quality is especially notable in light of the development activity that occurred in
the Santa Ana Region since 2002.

In addition, the Permittees adopted and are implementing the Western Riverside County Multiple
Species Habitat Conservation Plan (MSHCP) in large part to mitigate potential receiving water
impacts associated with public and private development. This plan is based on a watershed scale
analysis of critical habitat resources, a prioritization of resources based on value and a commitment to
protect and maintain those resources deemed critical to sustaining Riverside County’s unique
environment. Since many of the most critical habitat areas are dependent on water, many of the
proposed MSHCP lands significantly overlap with Riverside’s remaining natural stream systems. In
addition, the ongoing Special Area Management Plan watershed planning effort to protect critical
Waters of the United States in Riverside County will also provide additional substantive protections
for Waters of the United States. These existing and ongoing watershed based planning efforts will
provide for substantive setbacks and natural buffers from existing receiving waters, protect high
value aquatic habitat and achieve many other ends that are currently the goal of the intense
discussions regarding Low Impact Development (LID) provisions in the Draft OC MS4 Permit. The
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Permittees would expect that Riverside County’s progressive activities to date would be recognized
and reflected in the updated 2009 Riverside County MS4 Permit.

Expanded Compliance Program Requirements and Increased Costs cannot be Justified

As reflected in Attachment A, a number of the expanded program requirements proposed in the Draft
OC MS4 Permit would be gratuitous if included in the Riverside County MS4 Permit: the
requirements do not address identified water quality problems specific to Riverside County, or water
quality problems that are not already effectively addressed by existing Riverside County Permit
requirements and compliance programs. Further, the expanded compliance requirements would not
increase the effectiveness of receiving water quality protection despite substantial increases in
implementation costs.

Further, due to deteriorating economic conditions, all of the Permittees have been forced to reduce
operating budgets and several have instituted layoffs. These actions are affecting all Permittee
projects and services, including MS4 Permit compliance programs. The economic conditions are
anticipated to continue until well into the term of the Riverside County MS4 Permit. During the term
of the 2009 Riverside County MS4 Permit, the Permittees’ objective will be to maintain the existing
level of compliance activities. Except to the extent that the State will provide funds for
implementation, no Permittee will be in a position to fund expansion of their compliance programs.
As noted above, local funding for new or expanded compliance programs will likely require
reduction or elimination of existing compliance activities and/or State or Federal funding.

Riverside County ROWD

On April 27, 2007 the Permittees submitted a ROWD to the Regional Board for renewal of the 2002
Riverside County MS4 Permit. In the ROWD, the Permittees provided a markup of the 2002
Riverside County MS4 Permit that identified applicable updates and enhancements. In addition, the
markup included revisions that reflected Regional Board staff comments received by the Permittees
during the term of the 2002 Riverside County MS4 Permit, including comments received at the
January 22, 2007 ROWD kickoff meeting regarding topics such as low impact development,
hydromodification, local implementation plans, etc. This document builds on the significant
investments of time and resources made by the Permittees and the Regional Board in developing the
2002 Riverside County MS4 Permit.  This proposed revision of the 2002 Riverside County MS4
Permit is the appropriate starting point for developing the draft Riverside County MS4 Permit.

In addition to the general concerns described above, Attachment A provides specific concerns with
compliance requirements proposed in the Draft OC MS4 Permit as they may apply to the 2009
Riverside County MS4 Permit. This list of concerns is not comprehensive, but represents specific
concerns that were identified in initial Permittee review comments. In addition, Attachment B
includes information regarding the impact of the economic crises on funding sources and the
Permittees’ ability to finance permit compliance programs.
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Thank you for the opportunity to comment on the Draft OC MS4 Permit. As requested in the ROWD
submitted in April 2007, we request that the draft Riverside County MS4 Permit be based on the
2002 Riverside County MS4 Permit. Further, we request that the 2009 Riverside County MS4 Permit
limit expansion of compliance requirements and support existing compliance programs. We
appreciate your consideration of our comments and look forward to meeting with Regional Board
staff to identify where and how compliance requirements can be adjusted to maintain or materially
enhance the effectiveness of the compliance programs consistent with reduced funding availability.
If you have any questions regarding these comments, please contact Jason Uhley at 951.955.1273.

Sincerely,

[

WARREN D. WILLTIAMS
General Manager—Chief Engineer

Attachment A — Comments
Attachment B — Funding Sources & Economic Projections

c: Riverside County Management Steering Committee
David Huff, Deputy County Counsel

AM:cw:bjp
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ATTACHMENT A

Comments

The Draft OC MS4 Permit 1s ambiguous and subject to alternative interpretations. For example,
numerous ferms are used without definition. As described in the discussion of proposed
Residential Program requirements below, the ambiguity can result in a wide range of
interpretations that may not be consistent with the regulatory intent or the Permittees'
understanding. The Permittees request that the proposed revision of the 2002 Riverside County
MS4 Permit that was submitted with the ROWD be used as the basis for the 2009 Riverside
County MS4 Permit and that the glossary from the 2002 Riverside County MS4 Permit be
retained. The following comments address findings and requirements presented in the Draft OC
MS4 Permit relative to their potential application to Riverside County.

Findings

» Finding 5 asserts that the Draft OC MS4 Permit does not constitute an "unfunded mandate".
There may be clear examples where the permit is more stringent than the Clean Water Act
(CWA) and, therefore, is potentially an unfunded mandate.

e Finding 62 asserts that the proposed 5% effective impervious area (EIA) limitation is well
proven. However, there is no sound basis for this Finding. Contrary to the Finding, the
Southern California Coastal Water Research Project (SCCWRP) study does not state that 5%
EIA will prevent downstream impacts. The Permittees are not aware that the referenced
study prepared by Dr. Richard Horner has been peer reviewed or published, or that this
represents more than a statement of opinion of an individual professionally associated with
the Natural Resources Defense Council. A far more rigorous peer-reviewed evaluation,
including input from experts with a range of perspectives, would be expected prior to
establishment of a policy with such far-reaching impacts on the delivery of housing,
transportation projects and employment.

Section III - Discharge Limitations/Prohibitions

1)  Section III.3 of the Draft OC MS4 Permit specifies that certain discharges are prohibited
unless the Permittees make a determination that they are not substantial contributors of
pollutants to the MS4s and receiving waters. Not only is this inconsistent with the
exempted discharges provisions specified in Provision I1.C. of the 2002 Riverside County
MS4 Permit, it is inconsistent with the Federal Phase I stormwater regulations which only
require that such flows be “ . . . addressed where such discharges are identified by the
municipality as sources of pollutants to waters of the United States: . . 2 It is important to
note that the Federal regulations require the discharges to be addressed, not prohibited, and
only where the municipality, not the administrator (i.e., the Regional Board), determines
that they are a source of pollutants. In issuing the Phase 1 stormwater regulations, FPA
stated:

140 CFR § 122.26(d)(2)(iv)(B)(1)
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. it is unlikely Congress intended to require municipalities to effectively prohibit
individual car washing or discharges resulting from efforts to extinguish a building fire
and other seemingly innocent flows that are characteristic of human existence in urban
environments and which discharge to municipal separate storm sewers.

Item IIl.3.i.c requires the Permittees to prohibit irrigation water from agricultural
discharges. However, § 502(14) of the Clean Water Act exempts agricultural stormwater
discharges and return flows from irrigated agriculture from regulation under NPDES.
Therefore, since the Regional Board has identified these discharges as a significant source
of pollutants warranting prohibition, waste discharge requirements should be issued to
agricultural operators to control these discharges to protect receiving water quality.

The Permittees would object to including Section 111.3 of the Draft OC MS4 Permit in the
2009 Riverside County MS4 Permit.

As discussed in the 2007 ROWD and comment letter from the District regarding the De
Minimus General Permit’ the Permittees request that construction site dewatering be
covered under the 2009 Riverside County MS4 Permit. The receiving water limitations
incorporated into NPDES MS4 permits requires Permittees to ensure that discharges within
their jurisdiction are protective of receiving waters. The Permittees request that Permittee
construction dewatering activities be identified as an allowed non-stormwater discharge in
the 2009 Riverside County MS4 Permit and provide appropriate exemptions from the De
Minimus General Permit for Permittee construction activities.

Section IV - Receiving Water Limitations

The receiving water limitations as presented in Section IV of the Draft OC MS4 Permit are not
adequately specific to discharges from activities or areas under the jurisdiction of the Permittees.
In addition, the receiving water limitations require modification of the DAMP within 30 days of
notification by the Executive Officer following determination that a discharge from the MS4 is
causing or contributing to an exceedance of water quality standards. This is an unreasonably
short period for revision of such a significant compliance document. The Permittees request that
the Receiving Water Limitations specified in the 2002 Riverside County MS4 Permit be retained
in the draft Riverside County MS4 Permit. These receiving water limitations:

e  Exclude exceedances due to activities or areas not under the jurisdiction of the
Permittees

e  Provides 90 days for DAMP revision following notification by the Executive Officer
Clarifies that the receiving water limitations apply to "Urban Runoff” as defined in
the glossary.

2 Comments on General Waste Discharge Requirements for Discharges to Surface Waters that Pose an Insignificant

Threat (De Minimus) to Water Quality — Order No. R8-2009-0003, NPDES No. CAG998001, Riverside County
Fiood Control and Water Conservation District, January 7, 2009,
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Section VIIL.2 - Municipal Inspections of Construction Sites

)

2)

Provision VIIL.2 of the Draft OC MS4 Permit requires all sites for which building or
grading permits have been issued and where activities include soil movement, uncovered
materials storage and mixing of masonry materials to be tracked on a computer-based
database system. The Permittees do not understand the purpose of this mandate as it
appears to require recordkeeping without a purpose. The database would be required to
include GIS compatible information for every construction site. However, the majority of
these construction sites to be tracked are transitory. This requirement would mandate
establishment or expansion of existing Permittee GIS systems. In some instances,
Permittees do not have a GIS system and would be required to develop one to comply with
this requirement. This would require budget increases to obtain and/or expand a GIS
system, increase GIS system staffing and/or expand contract budgets for GIS services at a
time when Permittee budgets are impacted and basic services are being reduced.

Tracking of all construction sites on a computer-based database system is a substantial,
unnecessary and costly burden for the Permittees. Additionally, this mandate expands the
Construction Site Inspection program to sites less than one acre. The result will add soft
and hard costs to property owners doing minor property repairs and other minor property
improvements, e.g., lawn irrigation systems, footings for patio covers, garden and retaining
walls, pools/spas, etc. Receiving water quality issues to warrant establishment of a
sophisticated GIS-based database system do not exist in Riverside County. Moreover,
there is no reason to expect that establishment and maintenance of such a costly system
would meaningfully enhance receiving water quality protection. The Permittees request
that this requirement to develop and implement computer-based systems to track GIS
compatible information on all construction projects be excluded from the draft Riverside
County MS4 Permit.

Section VIIL4.b of the Draft OC MS4 Permit requires each construction site inspection to
include a documented review of the Erosion and Sediment Control Plan. In addition to
requiring a significant increase in the level of training and expertise of construction site
inspectors, this requirement will significantly increase the amount of time needed for each
construction site inspection.

Although increased developer fees may offset inspection costs for future plan checks and
inspections, costs associated with developing new MS4 program elements cannot be
recovered. Lack of revenues from development fees have resulted in layoffs of
construction inspectors and plan check staff. Increasingly, the lack of work for remaining
staff has resulted in subsidies from general funds and other revenue sources just to keep
plan check and inspection services minimally functional. Requirements to unnecessarily
enhance related NPDES MS4 programs would increase the burden on these other funding
sources; making MS4 program expansions compete for funding needed to support other
basic services. Therefore, costs for expanded plan check and inspection requirements will
have a substantial impact on these funding sources during a period when development fee
revenue to fund inspection and plan check activities and general fund revenues have
plummeted.
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The Permittees currently implement an effective construction inspection program that is
protective of receiving water quality. Expansion of this program is not necessary. The
Permittees request that this requirement be excluded from the draft Riverside County MS4
Permit.

3}  Section VIIL6 of the Draft OC MS4 Permit omits verbal warnings as an acceptable form of
sanction at construction sites. The Riverside County Permittees have incorporated an
Enforcement Compliance Strategy in the Construction element of the Drainage Area
Management Plan (DAMP) that incorporates verbal warnings as an appropriate
enforcement response based on specified guidance and inspector judgment. This provides
the inspector flexibility to provide a range of enforcement responses depending on the
situation. The Permittees request that verbal warnings be retained as an acceptable form of
sanction in the Riverside County M54 Permit.

Section IX - Municipal Inspections of Industriaf Facilities

The Draft OC MS4 Permit requires maintenance of an inventory of industrial facilities within
their jurisdiction on a GIS database. Data required to be maintained on this database includes, at
minimum, inspection dates, inspectors present, the photographic and written results of the
inspection and any enforcement actions taken. Compliance with this requirement would be a
significant and unreasonable financial burden on the Permittees. In some instances, Permittees
would be required to develop a GIS system to comply with this requirement. Chronic problems
impacting receiving water quality associated with industrial facilities have not been identified.
Moreover, there is no reason to believe that establishment of such an elaborate GIS database
would be more protective of receiving water quality than utilization of existing data management
systems. The Permittees request that this requirement be excluded from the draft Riverside
County MS4 Permit.

Section X. 1 - Municipal Inspections of Commercial Fuacilities

Section X.1 of the Draft OC MS4 Permit requires use of a GIS database for maintenance of an
inventory of commercial facilities. In addition, the categories of commercial facilities covered
under the commercial facilities inspection program would be significantly expanded from those
facilities inspected under the Permittees’ existing inspection programs. Not only would the
requirement to develop GIS based inventory system and expansion of the commercial facility
inspection program significantly increase the cost of this compliance program, the Compliance
Assistance Program (CAP) would need to be abandoned and replaced. Further, chronic
problems impacting receiving water quality associated with commercial facilities have not been
identified. Moreover, there is no reason to believe that establishment of such an elaborate and
expensive GIS database would be more protective of receiving water quality than the existing
Permittee programs. The Permittees request that these requirements be excluded from the draft
Riverside County MS4 Permit.
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Section XI.4 - Residential Program

Section X1.4 of the Draft OC MS4 Permit requires Permittees to develop and implement control
measures to minimize runoff from "common interest areas". It is not clear what is included in
the definition of "common interest areas" or if this requirement applies to new development or
also to retrofit of existing development (including public facilities) or what compliance measures
are contemplated. As written, this requirement is ambiguous and may be subject to a wide range
of interpretations. Therefore, the Permittees request that this requirement be excluded from the
draft Riverside County MS4 Permit. However, the Permittees are interested in working with the
Regional Board and water purveyors to promote water conservation and other programs that will
promote efficient irrigation and reduce landscape irrigation runoff from residential developments
into the MS4.

Section XII - New Development (Including Significant Re-Development)

1)  Frequent reference to incorporation and implementation of "LID principles" is made
throughout Section XII. A clear goal and definition of these LID principles as they apply
to the semi-arid climate of Orange County is needed to ensure a consistent understanding
of compliance expectations. It is particularly important to ensure that these principles do
not conflict with water conservation or urban density policies, objectives, or requirements.
The Permittees note that the LID principles that may be applicable to Orange County may
not be applicable to the warmer and more arid climate found in Riverside County. Such
principles for Riverside County should be developed in cooperation with the Permittees.

2)  Section XI[LA.1 of the Draft OC MS4 Permit requires that a database be maintained to
ensure (prior to issuance of any local permits or other approvals) that all construction sites
required to obtain coverage under the State’s General Construction Permit have filed a
NOI. However, Section VIII.LA.1 of the 2002 Riverside County MS4 Permit states that any
project seeking discretionary approval or map must be conditioned requiring the applicant
to obtain coverage under the State’s General Construction permit and that the Permittees
verify that this condition has been satisfied. This existing MS4 Permit requirement and the
programs and procedures implemented by the Permittees to comply effectively promote
compliance with the General Construction Permit without the additional expense of
developing and maintaining yet another database.

In many cases, Permittee approvals and permits are issued well in advance of initiation of
construction activity. In some instances, approvals may be provided years before the
initiation of construction. The State’s General Construction Permit only requires submittal
of an NOI 14 days prior to initiation of construction. This provision would impose
additional costs on development activities in the form of payment of fees and
implementation of monitoring and other activities to comply with the General Permit prior
to tnitiation of construction, with no corresponding water quality benefit.

The Permittees request that this requirement be excluded from the draft Riverside County
MS4 Permit.
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Section XII.A.4 of the Draft OC MS4 Permit requires in the first annual report a summary
of the Permittees’ review of watershed protection principles and policies in their General
Plan and other related documents to ensure that LID and HCOC principles are properly
considered and incorporated. Formation and facilitation of a TAC, drafting amendments,
public noticing and required public hearings to resolve these issues will exceed the deadline
and place the Permittees in an unavoidable violation of this permit provision. Further, the
Permittees would note that the existing Western Riverside County Multiple Species Habitat
Conservation Plan and proposed Special Area Management Plan already incorporates
significant watershed protection prineciples and policies promoting low impact
development. The Permittees request that this requirement be excluded from the draft
Riverside County MS4 Permit.

Section XI1.B.2.b of the Draft OC MS4 Permit adds a category under New Development
where subdivisions creating less than 10 lots or units, where the combined impervious
surface area of the lots or units is equal to or greater than 10,000 sq. ft. would be subject to
WQMP requirements. This new category is a significant expansion of the WQMP
requirements in the 2002 Riverside County MS4 Permit. Significant water quality
problems have not been associated with these types of developments that are not
adequately managed by the Permittees’ existing requirements. While requiring such
projects to prepare WQMPs would not provide meaningful receiving water quality benefits,
it would add significantly to project and project review costs. The Permittees request that
this requirement be excluded from the draft Riverside County MS4 Permit.

Section XI1.B.2.i of the Draft OC MS4 Permit adds a category under New Development
where streets, roads, highways and freeways of 5,000 sq. ft. of paved surface would be
subject to WQMP requirements. This new category is a significant expansion of the
WOQMP requirements in the 2002 Riverside County MS4 Permit. This new requirement
will delay or halt numerous road improvement projects, such as street widenings, that are
intended to address existing safety concerns, the original purpose of the facility, and other
transportation related improvements for increased safety/capacity, bikeways, and
pedestrian facilities. These vitally needed projects would be delayed or halted due to
increased design complexity and the need to acquire additional property. Further, the cost
of even minor enhancements of the highway systems in Riverside County would be inflated
by property acquisition, construction and ongoing maintenance costs.

The existing local transportation system receives runoff from adjacent developed properties
(including those developed prior to the adoption of the stormwater regulations) and
undeveloped properties. Transportation projects would be required to not only treat runoff
associated with the project, but also run-on from adjacent properties. Therefore, this
proposed requirement would burden transportation projects with the cost to treat runoff
from other pre-regulation developments, making many important projects economically
infeasible. Not only would this prevent implementation of vitally needed transportation
projects, but this would eliminate the economic stimulus that such projects may provide.

The proposed requirement to prepare a WQMP for road projects 5.000 sq. ft. or more is
inconsistent with requirements for the design of State highways. State highways are only
required to incorporate treatment control BMPs where needed to comply with a TMDL or
where a highway project will result in a net increase of one acre or more of impervious
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surface.” There is no justification for imposing more restrictive requirements on local road
projects than are imposed on State highway projects.

Runoff from transportation projects is effectively managed by the Permittees’ existing
compliance programs. While requiring transportation projects to also comply with WQMP
requirements would not provide additional meaningful receiving water quality benefits, it
would add significantly to project costs. The Permittees request that this requirement be
excluded from the draft Riverside County MS4 Permit.

Section XII.B.3 of the Draft OC MS4 Permit requires that WQMPs limit effective
impervious area to 5% or less of the total project site. The Permit does not adequately
define how effective impervious area is to be determined. Further, we are unaware of
published field studies that provide empirical evidence supporting the use of the 5%
effective impervious area concept on a project site basis. The Permittees do support the
concept of using a prioritization requirement for the 85% treatment control requirement to
ensure that LID BMPs that promote infiltration, reuse and/or evapotranspiration are
required prior to considering classic treatment control technologies, with the following
exceptions or caveats:

a) The Permittees do not support separate tiers for infiltration, reuse and
evapotranspiration BMPs.  These BMPs should be defined and considered
concurrently on a project-specific basis as part of a single tier. The Permittees
believe that separate tiers for LID BMPs would unduly constrain the flexibility of
BMP selection for development projects and potentially require the Permittees to
approve BMPs that may not be optimal for the site conditions, leading to future
maintenance, permit compliance and water quality problems. Further, cisterns and
other capture and reuse technologies are not widely used in Riverside County and the
lack of experience in implementation may lead to improper design, installation,
public safety concerns, and resultant BMP failures if the technology was required to
be implemented in an immediate and broad fashion. More fundamentally, some of
these technologies, although practical in the Pacific Northwest and other areas
experiencing temperate climates and higher annual precipitation, may not be practical
given climactic conditions in Riverside County.

b) Before a prioritization scheme can be supported by the Permittees, appropriate
offramps must be developed to ensure that projects are not inappropriately burdened
with infeasible or inappropriate BMPs. Offramps for local geologic and climactic
conditions, potential groundwater limitations flow requirements of downstream
habitat or wetlands, consideration of smart growth in lieu of LID, consideration of
other regional approaches to WQMP compliance, and other appropriate factors
should be incorporated to ensure that effective BMPs are selected to the Maximum
Extent Practicable (MEP).

¢) The existing 85% Treatment Standard must continue to constitute the MEP standard
for new development. This standard was established as a State-wide policy that has
not been amended.

? Storm Water Quality Handbook: Project Planning and Design Guide, California Department of Transportation,

May 2007, Section 4.
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To presume that any portion of the 85% design volume that cannot be addressed
through LID techniques must be mitigated offsite (as proposed by the National
Resource Defense Council representative at the various meetings coordinated by The
Irvine Company in Orange County to discuss the new development requirements) and
in addition to 85% design volume treatment would move the Permit from a water
quality based standard to a hydrologic control based standard. Such a requirement
would establish and allocate quantities of water to receiving waters. The requirement
to provide offsite mitigation not only exceeds the MEP requirement, but would also
extend the requirements of the MS4 permit beyond the authority of the Clean Water
Act. The Clean Water Act specifically exempts water management activities from
regulation as noted in Section 102(g):

“It is the policy of Congress that the authority of each State to allocate
quantities of water within its jurisdiction shall not be superseded, abrogated or
otherwise impaired by [the Act]. It is the further policy of Congress that
nothing in this chapter shall be construed to supersede or abrogate rights to
quantities of water which have been established by any State, Federal agencies
shall co-operate with State and local agencies to develop comprehensive
solutions to prevent, reduce and eliminate pollution in concert with programs
for managing water sources”.

Requirements mandating offsite infiltration of water to manage flow rates or
volumes in streams are clearly water management activities.  Permit
requirements for offsite mitigation would be an unfunded state mandate. In
addition, facts and findings justifying and supporting requirements for off-site
mitigation above and beyond the 85% treatment requirement must be provided.
The Permittees do not support the use of offsite mitigation as an additional
requirement beyond the existing onsite treatment control policy established by
the State Water Resource Control Board.

The Permittees insist that the Permit provide facts and findings supporting
requirements to promote infiltration, reuse and/or evapotranspiration as the required
first approach to BMP implementation for new development and redevelopment
projects. These facts and findings must identify the specific existing receiving water
quality problems to be addressed by these proposed requirements, how existing
programs are not effective in addressing these problems and demonstrating that the
proposed requirements will be more effective than existing requirements in protecting
receiving water quality to address the problems. Such facts and findings must be
specifically applicable to the climactic conditions in western Riverside County.

The Permittees also insist that the Permit recognize through facts and findings the
potential impacts of onsite infiltration requirements on downstream habitat and
wetlands areas that may be degraded by the loss of dry weather or wet weather flows
from redevelopment projects or similar reductions caused by infiltration (and
subsequent loss of runoff from small storm events) from new development projects
and explicitly state that these actions are required to attain beneficial uses and are
mandated by the Regional Board to meet the MEP standard.
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Section XII.C.4. of the Draft OC MS4 Permit links treatment control substitution to the 5%
effective impervious area requirement. As noted above, the Permittees do not support the
use of this metric. The Permittees recommend this section be modified consistent with the
intent of Comment No. 6) above,

Section XI1.D of the Draft OC MS4 Permit addresses hydromodification. The Permittees
and the Santa Ana Regional Board have both supported SCCWRPs efforts to develop
hydromodification and have dedicated substantial resources toward the completion of the
study. Because of existing and continued commitment to the SCCWRP study, the expected
prioritization of LID as the primary method of treatment control, and the existing
requirements in the Riverside County WQMP to assess and mitigate hydromodification
requirements, the Permittees recommend the following approach to hydromodification
mitigation be used in Riverside County:

a) That the draft Riverside County MS4 Permit promote the use of a final
hydromodification standard based on the findings and tools developed by SCCWRP
as part of their ongoing hydromodification studies. It is our understanding that
SCCWRPs approach will include recommendations for watershed-based analysis of
areas susceptible to hydromodification. The Permittees support the use of a
watershed based approach to identify and mitigate hydromodification impacts as it
allows the Permittees to develop clear knowledge of the scope of the issue, to
prioritize resources to addressing the issue, to ensuring that appropriate conditions are
placed on new development projects and that appropriate tools are available to both
developers and Permittees to ensure that proper hydromodification mitigation
activities occur.

b)  That the draft Riverside County MS4 Permit continue to promote the use of the
hydromodification mitigation requirements contained in the 2002 Riverside County
MS4 Permit. The existing hydromodification requirements have been demonstrated
to be effective and appropriate to the conditions in Riverside County and will be
significantly reinforced by the focus on low impact development techniques proposed
in the Riverside County ROWD. The LID requirements will further reduce and
control incremental runoff volumes from new developments and retard times of
concentration.

Further, it is our understanding that the SCCWRP studies are projected to be
completed within three years. By the time the 2009 Riverside County NPDES MS4
Permit is adopted, new interim criteria developed, training conducted and effective
implementation of interim requirements accomplished, it is likely that SCCWRPs
revised hydromodification criteria would be available for use.  Continued
implementation of the existing hydromodification criteria would avoid the additional
Permittee costs and confusion of the regulated community that would be associated
with implementation of interim requirements.

¢) The Draft OC MS4 Permit and pending 2009 Riverside County MS4 Permit facts and
findings should also recognize that there are many terminus conditions that can limit
the need to conduct hydromodification evaluations to the ocean. These interim
terminus water bodies may inciude lakes, engineered or maintained flood control
facilities, dams, natural geologic features, etc. The 2009 Riverside County NPDES
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MS4 Permit should explicitly identify that Reach 3 of the Santa Ana River, Prado
Dam, Lake Elsinore, Canyon Lake, Mystic Lake and similar waterbodies as
appropriate terminus features and that Prado Dam is the final receiving water from
the Santa Ana Region of Riverside County.

Section XILE.1. of the Draft OC MS4 Permit states that the Permittees may establish an
urban runoff fund to be used for water quality improvement projects within the same
watershed that is funded by contributions from developers granted waivers. A similar
provision was proposed by the Regional Board for inclusion in the 2002 Riverside County
MS4 Permit. Riverside County Counsel strongly advised that this provision be eliminated
due to administrative difficulties and the potential for abuse and conflict. The Permittees
request that this provision be excluded from the draft Riverside County MS4 Permit.

Section XIL.LF.2 and XIII.3 of the Draft OC MS4 Permit adds a requirement that the
Permittees maintain a database to track all structural treatment control BMPs, including the
location of BMPs and parties responsible for construction, operation and maintenance. It is
not clear why it is necessary or beneficial to track the parties responsible for construction.
Projects have been incorporating structural treatment control BMPs since the inception of
the Riverside County MS4 Permit in 1990 and identification of existing facilities would be
a formidable and expensive requirement. The Permittees request that requirements for
tracking the parties responsible for construction of structural treatment control BMPs be
excluded from the Riverside County MS4 Permit. However, if incorporated into the draft
Riverside County MS4 Permit, the Permittees request that this requirement to develop a
database for structural treatment control BMPs be revised to require tracking by site as
opposed to by BMP and to grandfather exceptions for existing treatment control BMPs, In
addition, the Permittees recommend prioritization based on site risk for business
inspections. The Permittees request that this database be implemented one year following
adoption of the 2009 Riverside County MS4 Permit.

Section XII.LH of the Draft OC MS4 Permit requires the Permittees to establish a
mechanism not only to track treatment control BMPs, but also to ensure that appropriate
easements and ownerships are properly recorded in public records at the County and/or
City and the information is conveyed to all appropriate parties when there is a change in
project or site ownership. Please see comment to Section XILF. 2 of the Draft OC MS4
Permit above. The additional tracking of recordation of easements and ownerships and
verification of conveyance of project information to new owners would be labor intensive
and costly. Current requirements for WQMP documentation in Riverside County are
effective and it is unlikely that the additional commitment of resources to comply with the
proposed requirement would provide meaningful improvements in receiving water quality.
The Permittees request that this provision be excluded from the draft Riverside County
MS4 Permit.

Section XI1.1.3 of the Draft OC MS4 Permit also requires establishment of the database
specified in XI1.F.2. Please see comment to Section XILF. 2 of the Draft OC MS4 Permit
above.

Section XILL4 of the Draft OC MS4 Permit requires including a list of all structural
treatment control BMPs approved, constructed and/or operating within each Permittee’s
jurisdiction in Annual Reports. This expansion of the Annual Reporting requirements will
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be costly and there is no need for or water quality benefits that would be provided by this
proposed requirement. The Permittees request that this requirement be excluded from the
draft Riverside County MS4 Permit.

Section XILL5 of the Draft OC MS4 Permit requires inspection of all public agency
structural treatment control BMPs, and at least 50% of priority development project
structural treatment control BMPs prior to the rainy season. There are many public agency
structural treatment control BMPs within the Riverside County over which the Permittees
have no authority to inspect or control. For example, the Permittees have no authority over
Caltrans, school districts, water and wastewater districts and many other “public agencies”.
In addition, priority development projects implemented by electric and gas utilities,
pipelines, railroads and other private organizations are not subject to Permittee inspection
or control. These limitations should be recognized in the permit text. Further, the
inspection frequency is excessive and costly given the large number of such facilities that
will be required in Riverside County. The Permittees request that this requirement be
excluded from the draft Riverside County MS4 Permit. In cooperation with the Regional
Board, the Permittees would be interested in exploring the feasibility of a self-certification
program to be implemented by the owners or operators of these systems. Barriers to
implementation of such a program may include ordinance requirements, staffing and other
costs, and political issues.

Section XIV.11 - Municipal Facilities/Activities

Section XIV.11 of the Draft OC MS4 Permit requires the permittees to clean and maintain at
least 80% of their drainage facilities on an annual basis, with 100% of the facilities included in a
two-year period. The Permittees currently implement a flexible program that provides for
resources to be focused on problem areas. This approach is effective in Riverside County and
the imposition of a more rigid maintenance schedule would not provide improved effectiveness,
and may be detrimental to receiving water quality protection. The Permittees request that this
requirement be excluded from the draft Riverside County MS4 permit.

Section XVI.I - 3 Training Program

1Y)

2)

Section XVIL.1 - 3 of the Draft OC MS4 Permit significantly expands Permittee staff
training requirements. Although further development of the training programs is an
objective of the Riverside County Permittees, this will not be possible during the term of
the 2009 Riverside County MS4 Permit without federal or state funding. The Permittees
request that this requirement be revised in the draft Riverside County MS4 Permit to note
that implementation will only be required if federal or state funding can be obtained for
development and implementation. In particular, the requirement to issue a “Certificate of
Completion” may trigger “meet and confer” requirements in employee bargaining groups
that may result in significant labor costs to the Permittees. The existing employee training
program is effective and no need for such a formalized certification process has been
identified. The Permittees request that this requirement be excluded from the draft
Riverside County MS4 Permit.

Section XVIL.8 of the Draft OC MS4 Permit requires each Permittee to “have adequately

trained all staff involved with stormwater related projects within 60 days from being
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assigned duties”. This is inconsistent with Permittee procedures and 2002 Riverside
County MS4 Permit requirements for training and would impose an economic hardship on
the Permittees. The Permittees request that this requirement be deleted from the draft
Riverside County MS4 permit.

XVIILA - Watershed Action Plans and TMDL Implementation

1)

Section XVIIL.A of the Draft OC MS4 Permit requires the Permittees to prepare Watershed
Action Plans where total maximum daily loads (TMDLs} have not been developed. The
Permittees would be required to:

a. Identify impaired waters
b.  Monitor for pollutants causing impairment
¢.  BMPs to target pollutants causing impairment

This requirement would pre-empt the TMDL processes established by USEPA as well as
task forces established in Riverside County. More flexible voluntary, risk-based, cost-
efficient, and fiscally responsible opportunities for Permittees and the Regional Board to
collaborate to address impaired waters would also be pre-empted.

Development of Watershed Action Plans was proposed in the Orange County ROWD.
However, the watershed conditions in Riverside County are distinctly different from those
found in Orange County. Orange County has several separate and unique watersheds that
discharge to the ocean. Riverside County has a single watershed — the Santa Ana River
watershed that discharges to Prado Dam.

Although it may be appropriate for Orange County to develop plans specific to each of
their unique watersheds, the Permittees have been able to successfully incorporate permit
wide programs into the DAMP to address TMDL impairments, 303(d) listed waterbodies
and other constituents of concern. In each year’s NPDES MS4 monitoring annual report,
the Permittees summarize the constituents of concern impacting our receiving waters and
identify DAMP program modifications that are proposed to address those constituents of
concern. The adjustments are then incorporated directly into the DAMP as necessary.
Unlike Orange County, Riverside County has not seen the need to subdivide our
compliance activities by sub-watershed. Further, the Riverside County Permittees have
developed their own TMDL task forces, IRWMs and administrative mechanisms that
address these issues in a different manner.

The Permittees request meetings with Regional Board staff to review existing Riverside
County programs and how a requirement for Watershed Action Plans would be redundant
to our existing administrative structures and processes. In the future, Riverside County
Permittees may determine that there is a need to develop sub-watershed specific action
plans, but the need to do this should be determined by the Permittees, not as a Permit
requirement,
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ATTACHMENT B

Funding Sources & Economic Projections

Funding Sources
The costs incurred by the Permittees in implementing the Santa Ana Regional DAMP fall into

two broad categories:

e Shared Costs. These are costs that fund activities performed mostly by the District
under the Implementation Agreements. These activities include coordinating the overall
stormwater program, coordinating other interagency cooperative efforts such as the
Compliance Assistance Program (CAP), participating in CASQA activities, representing
Permittees at meetings of the Regional Board or State Board and other public forums;
preparing and submitting compliance reports and other reports required under the MS4
Permit, conducting Urban Runoff monitoring and public education outreach programs,
responding to Water Code Section 13267 requests, providing other program
documentation, and coordinating consultant studies, Permittee meetings and training
seminars.

e Individual Permittee Costs for DAMP Implementation. These are costs incurred by
each Permittee for implementing within its jurisdiction the BMPs (drainage facility
inspections for illicit connections/iliegal discharges, drainage facility maintenance, drain
inlet/catch basin stenciling, emergency spill response, street sweeping, litter control,
public education, construction activity inspection, development of implementation plans,
etc.) comprising the Santa Ana Regional DAMP,

Historically, the Permittees have employed several funding methods to finance their MS4 Permit
compliance activities. Unfortunately, the mortgage crisis, collapse of the housing market and the
economic recession has resulted in the cessation of virtually all development activity and has
significantly reduced sales tax revenue. Property tax revenues have been reduced by the high
level of foreclosure activity and reduced property values. Property tax revenues have been
further reduced by homeowner requests for reassessments to reflect the reduced property values.
The impact of these economic conditions on the Permittees in the Santa Ana Region has been
particularly severe. As a result, funds typically provided by these funding methods has been
severely reduced, and it is anticipated that this condition will continue for an indefinite period.
The funding methods historically used and the effects of the economic situation on the
availability of funds through these sources are summarized as follows:

e Santa Ana Watershed Benefit Assessment Area. In 1991, the District established the
Santa Ana Watershed Benefit Assessment Area to fund its MS4 Permit compliance
activities. Currently, the Benefit Assessment revenues fund the District’s share of the
area-wide MS4 Permit program activities and the District’s individual compliance
activities as a Permittee. Under the Benefit Assessment each parcel is taxed based on the
impervious area of each parcel at a set rate established through Proposition 218. This rate
has not been increased since 1991 and increases in revenues have resulted from increases
in the number of contributing parcels resulting from New Development. In 2007/08 the
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Santa Ana Benecfit Assessment generated approximately $2,030,000 in revenue. These
revenues are used to fund the District’s compliance activities and the bulk of the
administrative costs associated with the District’s duties as Principal Permittee.

Outlook: The District expects at best to maintain, if not see temporary reductions in
Benefit Assessment revenues due to the significant number of homes that are not paying
property tax due to foreclosure. An increase in the established Benefit Assessment rate to
compensate for these reductions would require approval of 2/3 of the voters or 50% of
the property owners and is unlikely, especially in the current economic climate. An
increase in the number of contributing parcels will not occur until the development
industry recovers.

General Fund/Other Revenues. The County and the Cities utilize general fund revenue
to finance most of their MS4 Permit compliance activities. General fund revenue is
generated by property tax, sales tax, and auto license taxes.

Outlook: The Permitiees expect a continued reduction in the funds available through
General Fund/Other Revenues through at least FY 2009/2010. Although optimistic that
conditions will begin to stabilize toward the end of 2009, the Permittees cannot speculate
as to when revenues will recover to previous levels. Historically, the Permittees have
investigated other funding sources, including a phone survey conducted by LESJTWA
with support from the District and the County of Riverside to evaluate the possibility of
passing a new assessment to fund water quality improvements benefiting Lake Elsinore.
The results of the survey found insufficient voter support for water quality related issues
to move forward with a special election. The Permittees have also formed a finance
committee which has met several times to educate our Permittees about actions that they
can take to maximize revenues and potential alternative funding sources. These efforts
met with some success, particularly in relation to maximizing fees for service;, however
significant new funding sources were not identified or available to the Permittees even
during the more favorable economic conditions experienced during the term of the 2002
Riverside County MS4 Permit.

Fees. Several Permittees charge fees for services such as inspections, plan check and
other recoverable costs related to compliance with the 2002 Riverside County MS4
Permit. These fees cover both the direct and indirect costs associated with conducting
these inspections/reviews including associated compliance tracking and reporting.

Outlook: It is notable that, with the virtual collapse of the development industry in the
Santa Ana Region, the fees received by the Permittees for review of new developments
and construction inspections have been significantly reduced. With this reduced level of
fee-based income, maintenance of the existing inspection and plan review programs will
place a burden on overall funding of the compliance programs. The Permitiees do not
expect revenues from fees to recover until the development industry recovers. Even with
recovery of the development industry, it is anticipated that revenues from fees will be
reduced for the majority of the Cities within the Santa Ana Region and the County due to
the reduced area remaining for development in their jurisdictions.

SARB_011670



123709

¢ Grants. The Permittees have actively pursued and, as available, used grants to fund
compliance programs.

Outlook: In December the State's budget crisis resulted in a directive to State agencies
from the Department of Finance to halt projects that rely on bond funds, including those
funded by Proposition 40, Proposition 50 or Proposition 84. The State of California is
the primary source of grant funding for water quality projects. Future availability of
funds to resume compliance projects funded by grants is uncertain.

It is clear that the current economic climate and that of the foreseeable future is creating a
significant burden upon the Permittees that will make the continuance of all existing MS4 Permit
compliance programs difficult. New funding sources or alternative combinations of funding
sources will likely be required to ensure continued funding of even the current MS4 Permit
compliance programs.

Economic Projections

According to Chicago Title, Southwest Riverside County has experienced a very significant
increase in supply of single-family residential units on the market. As a result, housing price
indicators are very negative. [n the majority of the Southwest Riverside submarket, the pending
price is less than closing price that suggests the weakness of the market. The October 2008
count of bank owned {REQ) properties for Riverside County as a whole was 12,078, The
number of foreclosures was 23,480. The presence of high levels of REO properties will continue
to negatively affect the price line. In addition, the level of foreclosures is increasing. At the end
of January 2009, 68% of the homes listed for sale are foreclosures or short sales.*

With regard to other sectors of the economy, Riverside County has taken a serious turn for the
worst in 2008, with projections indicating that the severe downturn will continue through 2009 at
the very least. The economic difficulties being faced in the Southwest Riverside submarket is
the result of the dramatic downturn in the housing market in this area, the national financial
turmoil, the worldwide credit crisis, and the increasing consumer debt crisis. According to
Beacon Economics, a respected economics consulting firm in Los Angeles, Inland Southern
California is clearly at the epicenter of this economic turmeil, with extremely high rates of
unemployment at present. Unemployment rates in Inland Southern California are expected to
reach 12.4% before this deep recession is over. Housing prices are expected to continue their
precipitous decline from their peak levels in the two Inland Southern California counties through
at least 2011. According to Dataquick, median home prices in Riverside County peaked at
$415,000 in January 2007. At the end of this cycle, the median home price in Riverside County
is expected to be $198,000. Figure 1 depicts the median housing price in Riverside County over
the period 1990 to August 2008.

4 Orange County Register, January 27, 2009, p. 11,
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Figure 1. Riverside County Median Housing Price (1990 — August 2008)
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Local Government sales tax revenues remained fairly stagnant through 2006 and began to
decline in early 2007, according to Beacon. By the second quarter of 2008, the taxable sales in
Riverside County declined by 7.7%. This will continue with taxable sales possibly bottoming
out by 2010. These shocks are expected to continue and accelerate within the southwest
Riverside County economy.

As a direct outcome of the current economy and the economic outlook into the term of the 2009
Riverside County MS4 Permit, the number of New Development proposals has plummeted and
any significant rebound is not forecast. New and redevelopment projects will likely remain
minimal. As shown in Figure 2, the number of housing units being added each year has dropped
below the levels seen at any point in time during the 2002 Riverside County MS4 Permit. These
numbers will likely continue to decrease for a significant portion of the new 2009 Riverside
County MS4 Permit term.
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Figure 2. Riverside County Housing Units Added (1990 — 2008)
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These economic issues and projections directly affect and limit both:

e The need for including enhanced new and re-development requirements in the 2009
Riverside County MS4 Permit, and

¢ The Permittees ability to fund, and even seek new funding sources for additional MS4
Permit requirements for new and re-development projects.

Therefore, the Permittees are not recommending and cannot financially support any significant
increases to their Development Planning activities. Permittee specific projections are as follows:

County of Riverside
The County is operating with a structural deficit of $12 million and plans a 25% budget

reduction from FY 2008/2009 through FY 2011/2012. The County’s current budget of
$4.7 billion represents a 5% reduction from the previous year and next year’s budget is
expected to be cut by 10%. These cuts are directly associated with the decline in property
values caused by the high number of foreclosures. There are concerns about having to use
discretionary funds to meet State mental health and social service mandates. In addition,
the County is dependent on funds from Federal and Sstate sources. If during this time of
economic crisis Federal and State funding sources are reduced or eliminated, any unfunded
programs will be terminated. Only core County programs will continue.

The primary source of general fund revenue is from property taxes and sales tax. With the

unprecedented number of foreclosures, reduced property values, and declining sales,
general fund revenue is in a downward spiral. Another source of funding is through the
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Solid Waste Tipping Fees paid at the County landfills. Volume is down 15% since 2006
with anticipated downward trend to 40% reduction in solid waste through 2014. Programs
that are partially funded through tipping fee allotments will be impacted. Due to the
declining economy the recycling market has collapsed. Virtually no recyclable materials
are being shipped for reprocessing. This loss of revenue and increased disposal costs is
further impacting the general fund.

Cuts of 25% for all Net County Cost general fund programs will translate into reduction of
County services and elimination of unfunded State and Federal programs. Only core value
programs will be provided (including public safety and fee programs).

The County has instituted a hiring freeze and required each department to create a report
outlining the projected effects of the budget cuts. The County currently employs over
20,000 people, and layoffs are expected to result from the findings of these departmental
reports. [t is anticipated that this will impact program delivery for stormwater related
activities. No County department will be able to sustain current staffing levels as they try
to meet the 25% budget reduction strategy.” ¢

City of Menifee

The newly incorporated City of Menifee FY 2008/2009 initial budget was estimated from
their comprehensive fiscal analysis that was submitted to the Local Agency Formation
Commission during the incorporation process. Because of the economic uncertainty, and
the fact that the City is only now beginning to staff positions, it is unknown what the
immediate impact of the fiscal crisis will be. The County is responsible for assisting the
City in meeting its MS4 Permit compliance requirements during the first year of
incorporation which expires October 1, 2009. Currently, the level of property tax revenue
that will be available to the City is uncertain. Funding for MS4 Permit compliance
requirements was not explicitly budgeted. A financial hardship currently exists because of
the costs associated with incorporation.

City of Murrieta

The City of Murrieta’s FY 2008/2009 budget did not increase compared to FY 2007/2008.
The City has identified a $3.3 million budget shortfall for the current fiscal year ending on
June 30, 2009. This represents approximately 8.2% of the City’s projected revenuve which
must be absorbed in five months. The shortfalls are primarily due to reduced sales tax and
property tax revenues. Department heads are currently working on revised budgets to
adjust for the loss in revenue.

Additional, budget cuts are anticipated for FY 2009/2010 because the immediate economic
outlook is not good. There have been approximately 2,000 home foreclosures within the
City. Sales tax revenue is estimated to drop 12.5%, property tax revenue will drop, and the
State took approximately $525,000 out of redevelopment funds. Murrieta did not receive
any vehicle licensing fees from the State and it appears likely that the State will take more

* “The Realities of Recession in California: A Statewide Report by U.S. Senator Barbara Boxer, December, 2008,
p. 18.
® Riverside County Executive Office, January, 2008.
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revenue from the Cities to solve its budget problems. New NPDES requirements that
increase compliance costs will create a financial hardship for the City.

City of Riverside

The City of Riverside has seen declining general fund revenue over the last two fiscal years
in virtually all categories. The City's most recent projection indicates that total general
fund revenues for the current fiscal year will be under $200 million, down from a budget of
$215 million as adopted, and $226.5 million in the prior fiscal year. This represents a
decline over two fiscal years of approximately 12%. Specifically, property tax and sales
tax revenue continue their decline, which is primarily attributable to decreased residential
construction activity and in the case of sales tax declining automobile sales.

The decline in revenue has resulted in a corresponding reduction to general fund
expenditures. Specifically, approximately 12% of the positions authorized for the general
fund have been vacated and unfunded, either through transferring staff to other funds,
attrition or limited layoffs of temporary and contract staff. Additionally, the level of
service provided to the community in virtually all City departments has been reduced
through funding reductions to items such as street maintenance, recreation programs and
libraries, though great care has been taken to minimize the impact of cuts to the public. It
is anticipated that in the near term the economic situation will not improve, and staff is
preparing a budget for the upcoming fiscal year that anticipates further decreases in
revenue.

City of Wildomar

The newly incorporated City of Wildomar FY 2008/2009 initial budget was estimated from
their comprehensive fiscal analysis that was submitted to the Local Agency Formation
Commission during the incorporation process. Because of the economic uncertainty, and
the fact that the City is only now beginning to staff positions, it is unknown what the
immediate impact of the fiscal crisis will be. The County is responsible for assisting the
City in meeting its MS4 Permit compliance requirements the first year of incorporation that
expires July 1, 2009. Currently, the level of property tax revenue that will be available to
the City is uncertain. Funding for MS4 Permit compliance requirements was not explicitly
budgeted. A financial hardship currently exists because of the costs associated with
incorporation.
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G. Scott Koken

- Principal, Water Quality
SDG Southern Environmental Management North
E California Environmental Services
— Gas Company® Tel: 213-244-5823
Fax: 213-244-8046

) skoken@semprautilities.com
6: Sempra Energy utilities Southern California Gas
GT16G3
. i 555 Fifth Street
Via Email Los Angeles, Ca. 90013

February 13,, 2009

Gerard J. Thibeault, Executive Officer

Santa Ana Regional Water Quality Control Board
3737 Main Street, Suite 500

Riverside, CA 92501-3348

SUBJECT: Written Comments on the proposed updated Waste Discharge
Requirements for the County of Orange, Orange County Resources and
Development Management Department and The Incorporated Cities of Orange
County Within the Santa Ana Region Areawide Urban Storm Water Runoff,
ORDER No. R8-2008-0030, NPDES No. CAS618030 Orange County

Dear Mr. Thibeault;

We appreciate the opportunity to comment on the proposed updated Waste Discharge
Requirements For the County of Orange, Orange County Resources and Development
Management Department and The Incorporated Cities of Orange County Within the Santa Ana
Region Areawide Urban Storm Water Runoff, ORDER No. R8-2008-0030, NPDES No.
CAS618030 Orange County.

Southern California Gas Company (SCG), a California regulated public utility, genuinely
supports the Santa Ana Regional Water Quality Control Board and Staff (RWQCB) concerning
the proposed revision to this important permit for water quality improvement. However, we have
one issue of vital importance to SCG regarding the wording of an important section of the
permit.

In permit Section IlIl. 3. ii. a), the proposed revision to the Orange County MS4 Permit may
appear to the municipalities as a mandate to prohibit all certain potable water discharges that
are used for various purposes including hydrostatic test water for new piping, unless the water
meets the stated RWQCB criteria. SCG requests that the wording in Section Ill. 3. ii, prior to
subsection a), incorporate the exception for NPDES permits stated in Section Ill. 3. We
suggest changing the wording in the heading for Section Ill. 3. ii to read: “The permittees shall
prohibit the following categories of non-storm water discharges unless such discharges are
authorized by a separate NPDES permit and/or the stated conditions below are met.”

SCG considers the RWQCB NPDES De Minimus Permit an important tool to assist SCG in
providing a cost effective, timely, safe, and reliable supply of natural gas to its customers, as
SCG is legally required to do by the U.S. Department of Transportation (“DOT") and the
California Public Utilities Commission (“CPUC"), while providing this service in an
environmentally conscientious manner.

SCG has natural gas transmission and/or distribution pipelines and piping in every municipality
within the Santa Ana Regional Water Quality Control Board (SWRCB) region. SCG routinely
installs new pipelines and piping, or new sections of pipelines and piping to service new
customers, or to maintain existing pipelines and piping. It is a requirement of both DOT and the
CPUC that certain new pipelines and piping be pressure tested for safety. The only practical
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means for this testing is to fill the pipelines with potable or other clean source of water, and
then add air or nitrogen to raise the pressure to the required pressure testing standards. Adding
air or nitrogen alone to the required pressure would be prohibitive on a cost and time basis, and
disposal of the clean hydro-test water by other means is often cost prohibitive due to the
volume of water required. SCG'’s hydrostatic test water discharges on new pipe have
consistently met all current RWQCB De Minimus Permit parameter limits.

SCG also considers it vitally important that their pipeline and piping and other business
activities that cross municipal and other local jurisdictional boundaries, be regulated as
consistently as possible, minimizing the potentially numerous different, and potentially
conflicting, construction requirements as a project proceeds from one local jurisdiction to the
next.

For the purposes of removing a potential source of confusion and the provision of as much
regulatory consistency as possible across the SCG service territory, SCG respectfully requests
the insertion of the above clarifying wording in the aforementioned text.

Thank you for your consideration.

Sincerely,

/G. Scott Koken/

G. Scott Koken

Principal, Water Quality
Environmental Services

Southern California Gas Company
213-244-5823
skoken@semprautilities.com
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City of Villa Park

17835 Santiago Boulevard, Villa Park, California 92861-4187 www.villapark.org
(714) 998-1500 » Fax: (714) 998-1508

February 13, 2009

Mr. Michael J. Adackapara, Division Chief FEB 23 mﬁ
California Regional Water Quality Control Board

. Santa Ana Region "
3737 Main Street, Suite 500 o —

Riverside, California 92501

Subject: Tentative Order No. R8-2008-0030, NPDES No. CAS 618030

Dear Mr. Adackapara:

The City of Villa Park appreciates the opportunity to comment on Tentative Order No. R8-2008-
0030, renewing waste discharge requirements for the discharge of urban storm water from
areas of Orange County within the Santa Ana Region.

The City supports the Tentative Order’'s goal of protecting water quality standards of receiving
waters. However, after reviewing the Order City Staff have identified a number of crucial general
concepts, identified below, and have compiled a number of focused comments identifying items
of concern (Attachment "A’).

/1. The Draft Order will significantly increase the administrative and financial burden

associated with the program.

2. The Draft Order is overextending its regulatory reach into areas not legally within its or
the permitiee’s control.

3. The Draft Order is creating a flawed basis for land development with the Effective
Impervious Area and Hydromodification requirements.

4. The Draft Order is not taking into consideration available programmatic perfermance and
environmental quality data provided by the Principle and Co-permittee’s.

We hope that these comments and concerns are considered by the Regional Board before
formally adopting Order No. R8-2008-0030, NPDES No. CAS 618030.

Sincerely,

NPDES Coordinator

C: Don Powell, Interim City Manager
Jarad Hildenbrand, Assistant City Manager
Todd Litfin, City Attorney
Joe O'Neil, City Engineer

JIM RHEINS, Mayor = BILL MAC ALONEY, Mayor Pro Tem
DFBORAH PAULY, Councilwoman « BRAD REESL, Counciliman « W. RICHARD ULMER, (l(g‘,&]ﬁgr%%mg




Attachment: Comments Regarding Tentative Order No. R8-2008-0030, NPDES Na. CAS 618030
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Attachment “A”

Comments on Tentative Order No. R8-2008-0030,
NPDES No. CAS 618030

VI. LEAGAL AUTHORITY/ENFORCEMENT

42

v #6

Requiring the level of inspection authority described within this section of the
Draft Order is viewed as a violation of the 4™ Amendment of the U.S.
Constitution.

Recommendation: Current legal authority inspection requirements should be
maintained or item must be reworded to include the statement, “subject to
restrictions of the Constitution™.

Quarterly reporting of enforcement activity that administratively is a burdensome
requirement that for medium to small cities with little to no staff resources is not
viable.

Recommendation: Maintain current enforcement activity reporting requirements.

X. MUNICIPAL IINSPECTIONS OF COMMERCIAL FACILITIES

v #1

7 #1

/ #2

#8

Quarterly updating of the commercial facilities database and the implementation
of GIS tracking of commercial fixed facilities is a burdensome requirement that
for medium to small cities with little to no staff resources is not viable.

Recommendation: Maintain current commercial facility tracking requirements.

No rational or technical findings are provided justifying an addition within the
Draft Order of multiple categories of commercial facilities requiring inspections.

Recommendation: Maintain current commercial facility category list.

The minimum criteria requiring mandatory prioritization ranking percentages for
commercial sites seems completely contradictory to the well established
prioritization ranking criteria used in the existing permit. An unfair burden would
be placed on both the public agency and those commercial business owners
subject to random ranking increases to satisfy this requirement.

Recommendation: It is recommended that the current prioritization ranking
criteria be maintained and that no random ranking increases be imposed.

It is unrealistic to expect that over any period of time it would be possible for the
principle permittee to notify all mobile businesses operating within the County of
minimum source control and pollution prevention measures that they must
develop and implement.
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Recommendation: It is recommended that requirement be modified to read that

R the principle permittee shall utilize all reasonable resources to notify mobile
businesses...... 8

Xl. RESIDENTIAL PROGRAM

The existing public education program implemented by the principle and co-permittee's
has proven to be a very effective residential educational outreach program. Requiring a
separate residential program would cause unnecessary duplication and burden.

Recommendation: That Section X!. RESIDENTIAL PROGRAM is removed from the
Order completely.

Xill. NEW DEVELOPMENT (INCLUDING SIGNIFICANT RE-DEVELOPMENT)

B2b

B.3.a

Setting the square footage tolerance for subdivisions with less than 10 lots as low
as 10,000 will require the inclusion of projects normally considered as deminimus
water quality contributors.

Recommendation: That the current threshold of requiring residential
development of 10 units or more is maintained and that the application of Low
Impact Development (LID) principles is encouraged.

Requiring within the permit that an Effective Impervious Area (EiA) of 5% be
applied to land development projects within a Permittee or Co-Permittee's
jurisdiction intrudes upon the Agency's Land Use Authority, in violation of the 10"
Amendment of the United States Constitution.

Recommendation: That the section is omitted from the permit completely and
that the application of Low impact Development (LID) principles is encouraged or
the item must be reworded to include the statement, “subject to restrictions of the
Constitution.

B.3.c The existing Integrated Regional Watershed Management Program implemented

by the principle and co-permittee's has proven to be a very effective integrated
watershed approach program. Requiring a separate integrated watershed
program would cause unnecessary duplication and burden.

Recommendation: That the Permittee's be directed to continue addressing
watershed specific issues through existing watershed specific programs.

Requiring within the permit that LID site design principles be applied to land
development projects within a Permittee or Co-Permittee's jurisdiction intrudes
upon the Agency’s Land Use Authority, in violation of the 10" Amendment of the
United States Constitution.

Recommendation: It is recommended that the requirement be modified to state
that “The permittee's shall encourage implementation of LID site design
principles....”
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XV. MUNICIPAL CONSTRUCTION PROJECTS/ACTIVITIES

#4 Define what are considered routine maintenance activities.

Recommendation: Routine maintenance activities may include but not be
limited to street re-surfacing including removal and replacement of curb and
gutter, routine building repair and alterations, landscape irrigation maintenance
and repair, minor sewer and storm drain maintenance and replacement, and
traffic control modifications.

XIV. TRAINING PROGRAM FOR STORM WATER MANAGERS, PLANNERS,
INSPECTORS AND MUNICIPAL CONTRACTORS

#2 & 3 |t is unfair to assume that all public agencies have industrial activities occurring
within their boundaries and places an unfair burden in requiring responsible staff
to prove competency through testing for activities they do not have.

Recommendation: |t is recommended that the requirement be reworded to state

that “The curriculum content should include those elements, listed below, that are
applicable to that agency:”
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Construction Industry Coalition on Water Quality

February 13, 2009

Michael Adackapara

Santa Ana Regional Water Quality Control Board
3737 Main Street, Suite 500

Riverside, CA 92501-3348

RE: Tentative Order No. R8-2008-0030 (NPDES Permit No. CAS618030)
Waste Discharge Requirements for the County of Orange, Orange County
Resources and Development Management Department, and the Incorporated
Cities of Orange County Within the Santa Ana Region Areawide Urban
Storm Water Runoff, Orange County

Dear Mr. Adackapara:

On behalf of the more than 3,000 member companies of the Construction Industry
Coalition on Water Quality (CICWQ), we would like to thank the Santa Ana Regional
Water Quality Control Board (Regional Board) for the opportunity to offer this public
comment on the Draft Orange County Municipal Separate Storm Sewer System Permit,
Tentative Order No. R8-2008-0030 (Draft Permit). We also appreciate the Regional
Board’s participation in the series of permit stakeholder meetings that we have had to
date. This letter and attachments provide constructive suggestions that we have for the
Draft Permit, and defines where we feel we have reached conceptual agreement on
planning and land development provisions (most notably Low Impact Development and
Hydromodification Control requirements) that have been discussed and debated
thoroughly within a stakeholder group framework since December 2008.

l. Introduction

CICWQ is comprised of the four major construction and building industry trade
associations in Southern California: the Associated General Contractors of California
(AGC), the Building Industry Association of Southern California (BIA/SC), the
Engineering Contractors Association (ECA) and the Southern California Contractors
Association (SCCA). The membership of CICWQ is comprised of construction
contractors, labor unions, landowners, developers, and homebuilders working throughout
the region and state.

These organizations work collectively to provide the necessary infrastructure and
support for the region’s business and residential needs. Members of all of the above-
referenced organizations are affected by the Draft Permit, as are thousands of
construction employees and builders working to meet the demand for modern

Construction Industry Coalition on Water Quality (CICWQ)
2149 E. Garvey Avenue N., Suite A-11, West Covina, CA 91791. Phone: (626) 858-4611; Fax: (626) 858-4610
WwWw.cicwg.com
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infrastructure and housing in Orange County. Our organizations support efforts to
improve water quality in a cost effective manner. Our comments and suggestions on the
Draft Permit as well as our active involvement in the stakeholder group process reflect
our commitment to protect water quality while at the same time preserve our member’s
economic viability in this difficult economic environment. Our membership has invested
significant resources into developing sound engineering approaches for Low Impact
Development (LID) stormwater management techniques and for hydromodification
control, facilitating the appropriate application of these valuable approaches to water
quality management. Our comments reflect this commitment to sound engineering
practices and consideration of site-specific feasibility considerations.

1. Preliminary Statement

The stakeholder discussions have demonstrated that the new terms and provisions
of the Draft Permit are not self-defining. They could potentially invite misunderstanding
because different people might impute different meanings and definitions for the same
terms. Regardless of this potential, we believe that considerable progress has been made,
and that significant common ground is being found. Most importantly, we share the
common goal of moving the permit program in the direction of LID Best Management
Practices (“BMPs”), and we appreciate the need to avoid hydromodification impacts to
sensitive stream channels. We agree that conventional stormwater BMPs should not be
used as the primary BMP approach for a site unless it is plainly infeasible or undesirable
due to ecological or other societal considerations (e.g. ultra high density project) to use
LID BMPs. We also continue to favor regional BMPs and off-site solutions when they
can be demonstrated to achieve a high environmental benefit, recognizing at the same
time that these options cannot be mandated when they are not generally available, and
may not be for some time.

We also believe that there are certain realities for which the Draft Permit must
account, including the following principal points:

e A 2-year, 24-hour design storm volume for LID BMPs is not realistic, and should
be replaced with a capture volume corresponding to the current criterion in the
existing permit and the Drainage Areawide Management Plan (DAMP). Our
understanding is that all those participating in the stakeholder process, including
the agency and the Non-Governmental Organizations (“NGQOs”), are in agreement
on this point.

e A 95 percent non-effective impervious area (“EIA”) requirement does not make
sense given that LID BMPs should apply to 100 percent of the capture volume. In
addition, the term “EIA” lacks a common, understandable and implementable
definition, and is too vague and ambiguous to be used as a logical standard.

There seems to be willingness on the part of the agency and the NGOs to consider
a capture volume approach, without the complication and confusion created by
appending EIA to it. The NGOs have acknowledged that EIA lacks meaning

Construction Industry Coalition on Water Quality (CICWQ)
2149 E. Garvey Avenue N., Suite A-11, West Covina, CA 91791. Phone: (626) 858-4611 Fax: (626) 858-4610
www.cicwg.com
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without a design storm volume specified and clear criteria of what would be
considered non-effective impervious area. This is an important
acknowledgement, which we appreciate, as it tends to show that EIA as a stand-
alone concept does not have value or relevance.

e Mandating the complete on-site retention of capture volume (i.e. runoff that never
leaves as surface flows) is not a reasonable approach. Total, 100 percent retention
remains a practical infeasibility in most circumstances, and is not a goal that can
be achieved for most projects within any reasonable cost, despite best efforts.
Thus, the retention BMPs of infiltration, harvesting, and evapotranspiration
(“ET”) may be fairly described as a favored first tier of LID BMPs, but they
should not be universally mandated to the exclusion of all other options. While
we understand that the NGOs would prefer to see the retention BMPs applied
everywhere, and every project retain the entire capture volume on site, there
seems to be some level of appreciation that this ideal is not possible, or even
necessarily desirable, as a universal mandate.

e Biofiltration, bioretention, filter strips, and other BMPs based on using vegetation
to promote stormwater treatment should be added to the suite of LID BMPs
available to project proponents. These BMPs may be specified as a second tier,
but project proponents should have considerable discretion to use these BMPs,
and should not be required to apply for a feasibility exception to do so. The
Regional Board and NGOs seem amenable to including these BMPs in the
universe of LID, especially if projects must use underdrains in these features due
to the feasibility and desirability of infiltration.

e The use of conventional BMPs as the principal approach for stormwater
management should be a last resort, available only when objective infeasibility
criteria are satisfied, and when off-site opportunities are not readily available.
When LID BMPs are infeasible, and off-site opportunities are not available, the
use of conventional BMPs that have been demonstrated to be effective on the
pollutants of concern should be a compliance option.

e The approach to hydromodification control needs to be carefully considered on a
watershed specific basis. Each stream or stormwater conveyance system is
unique along with unique characteristics of the watershed. Hydromodification
impacts can come from not just increasing runoff volumes, but also reduction in
sediment supply from upland areas. Finally, many of Orange County’s streams
and stormwater conveyances are geomorphically stable and do not require
hydromodification controls. Therefore, we recommend that hydromodification
controls be targeted to those watersheds that drain to sensitive systems and that
these controls over time be tailored to specific watersheds. There should be a
provision that if a hydromodification plan is submitted for a project that provides
a technically accurate hydromodification assessment and control plan, that project

Construction Industry Coalition on Water Quality (CICWQ)
2149 E. Garvey Avenue N., Suite A-11, West Covina, CA 91791. Phone: (626) 858-4611 Fax: (626) 858-4610
www.cicwg.com

SARB_011686



February 13, 2009
Page 4

can implement those provisions rather than any generalized non-watershed
specific requirements.

Finally, we are enthusiastic about advancing a variety of leading-edge issues
through a watershed master planning process. These plans would facilitate progress on
unresolved issues related to science, technology and feasibility. On a much more
granular basis than is available today, watershed-specific master plans can help determine
appropriate project BMP requirements, retrofit BMPs, source controls, and other
watershed efforts to address specific, receiving water beneficial uses.

Such plans hold the promise of a better path towards achieving water quality
standards, replacing the relatively fractured, site-by-site, ad hoc approach of the current
paradigm, with an overall scheme for water quality improvement. Watershed-specific
master plans will provide project proponents with a level of certainty that does not
presently exist and make cost-effective and environmentally-superior, regional and sub-
regional water quality solutions available. Examples of issues to be explored include
opportunities for harvesting, mapping of sensitive channels, determining areas where
infiltration should be promoted, and compiling information on groundwater quality and
contamination. There also could be added focus on an integrated approach to addressing
impairment, and protecting high-quality, specially-protected areas.

1. Comments

What follows are our comments, organized into three sections and supported with
attachments where noted: (1) comments on Finding No. 62; (2) comments on Section
XII: New Development (Including Significant Redevelopment); and (3) comments on
areas of conceptual agreement, where we list areas within the Draft Permit structure upon
which the stakeholder group (and ad-hoc technical subgroup) reached general consensus.

A. Comments on Finding No. 62

CICWQ does not support this finding, the implications of it, and the utility of
using EIA in defining “requirements for new development and redevelopment projects.”
The finding supports EIA as a performance standard in sizing and implementing LID
BMPs, yet does not reflect the current state of knowledge concerning the much greater
efficacy of other performance standards for sizing LID BMPs.

BIA/SC communicated with the U.S. Environmental Protection Agency (EPA)
regarding their intent in using EIA as a performance standard in designing and
implementing LID BMPs. While EPA supports the use of “clear, measureable, and
enforceable requirements” for LID performance, such as limitations on EIA, EPA’s letter
to BIA/SC dated July 31, 2008 (Attachment 1) clearly states that “use of the 5% EIA
requirement is not the only acceptable, quantitative approach for incorporating LID into
renewed MS4 permits in southern California.” The EPA further states that “we are open
to other quantitative means for measuring how LID tools reduce storm water discharges.”

Construction Industry Coalition on Water Quality (CICWQ)
2149 E. Garvey Avenue N., Suite A-11, West Covina, CA 91791. Phone: (626) 858-4611 Fax: (626) 858-4610
www.cicwg.com
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Therefore, Finding No. 62 does not accurately reflect the position of EPA regarding its
advocacy of clear, quantitative measures for LID BMP performance in MS4 permits such
as volume capture or other more common engineering approaches to sizing storm water
handling facilities.

Additionally, CICWQ is concerned by the reference to Dr. Richard Horner’s case
study analysis which the Regional Board is using to support the inclusion of the 5% EIA
limitation as a criterion for LID BMP implementation. The Finding accurately points out
that this was a “limited study.” The Finding should also point out, however, this is not a
peer-reviewed analysis and it relies on many coarse-level assumptions about key LID
BMP sizing parameters, such as generous consideration of the availability of landscaping
areas for LID BMP features within several types of development projects, optimistic
infiltration scenarios, and non-representative soil condition assumptions (soil data taken
from the San Fernando Valley) that are applied broadly across Ventura County. We are
enclosing a critique of the hydrological aspects of the Horner Case Study prepared by
Geosyntec, Inc., dated May 28, 2008 (Attachment 2).

Moreover, CICWQ has pointed out during the stakeholder meetings that a
limitation on EIA as a performance standard for sizing LID BMPs has created
widespread confusion and misunderstanding in the development and building industry
with respect to the definition of EIA, what this standard would require, and the reason for
it. Proposing EIA as a performance standard has also created confusion among
stormwater professionals from the principal permittee and co-permittees and consultants
who support them within Orange County and within Regional Board staff as well. It is
quite clear from the recent stakeholder meeting discussion that EIA does not have an
agreed upon, logical definition. It may be a valid scientific concept under uncontrolled
conditions (where there are no BMPs), and one that has meaning on a watershed scale
where its definition first appeared, but it does not have a useful or proper role in project-
level engineering design or project feature performance assessment.

We suggest striking Finding No. 62 or, at a minimum, revising it to present a
reasonable, accurate and complete discussion of the debate regarding the LID BMP
performance standard protocol.

B. Comments on Section XI: New Development (Including Significant
Redevelopment)

1. LID BMPs Should Be Preferred

The CICWQ membership is committed to using appropriate LID design features
and LID BMPs in new and redevelopment projects. While LID BMPs have been
demonstrated to be effective stormwater management tools, they should not be limited
simply to those that reduce stormwater runoff via infiltration or harvesting alone. In fact,
LID includes a range of measures which can be employed on most projects and others,
such as infiltration and harvesting/reuse, which have less universal application.

Construction Industry Coalition on Water Quality (CICWQ)
2149 E. Garvey Avenue N., Suite A-11, West Covina, CA 91791. Phone: (626) 858-4611 Fax: (626) 858-4610
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Projects should prioritize the selection of LID BMPs that remove stormwater
pollutants, reduce stormwater runoff, and promote groundwater infiltration (where
appropriate and technically and economically feasible), ET, and harvesting and reuse in
an integrated approach to protecting water quality and managing water resources. It is
our understanding that this approach is fairly close to the Board’s originally intended
language. We recommend that hard feasibility criteria should be specified in the model
WQMP/DAMP upon its renewal — such that developers should not be able to bypass
implementation of appropriate LID BMPs.

2. It is Neither Feasible Nor Appropriate to Mandate Universal Infiltration,
Universal Infiltration Plus Harvesting, or Universal Infiltration Plus
Harvesting Plus ET

We agree that LID BMPs that retain stormwater on site should be used when
feasible and promoted in the Draft Permit. We do not think, however, that such BMPs
should be mandated as a condition of permit compliance to the complete exclusion of
other options. Such an approach would impose a universal hydrology standard
mandating the on-site retention of a certain volume of water, regardless of likely water
quality implications. If such an approach were achievable on a widespread basis using
techniques and engineering approaches that are practicable, even to the maximum extent,
we would agree to the approach. We have deep concerns, however, that such is not the
case. We also have concerns that this could lead to other environmental problems. The
use of retention BMPs should be promoted as preferred, but should not be mandated
absent including BMPs that employ vegetation.

Retention BMPs, mandated to the exclusion of other options, have limited present
utility as explained below. These points are made to illustrate the importance of
maintaining a concept of LID BMPs that is broader than just retention — not to discourage
the use of retention BMPs where appropriate.

e Infiltration — Infiltration BMPs can be land-intensive unless underground
injection control wells can be used and many developments would not move
forward as site constraints can limit the availability of land to dedicate for
infiltration. Many areas subject to the Draft Permit are underlain by perched
groundwater that is shallow and degraded. Infiltrating in these areas can mobilize
and exacerbate preexisting contamination, create rising groundwater that then
interferes with land development, or other problems. Infiltration can cause
changes to habitat type, and to the hydrology of ephemeral streams, should the
duration of flows be extended. It also can result in geotechnical instability and
increased seismic risk, when rising groundwater increases the potential for
liquefaction. Many soils in the area are not amenable to infiltration, given content
such as silts and clay. Forebay areas where groundwater replenishment already is
occurring by water authorities are in distinct locations, which may not correspond
to where new projects are planned. New projects do not have the means to

Construction Industry Coalition on Water Quality (CICWQ)
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transport retained stormwater to these forebay areas where infiltration may be
desirable. Water authorities already have located and developed the most
favorable zones in the forebay areas for ongoing groundwater replenishment.
These authorities may resist increased infiltration over pressure zones on the basis
of contamination risk, and infiltration in the forebays, as interfering with their
jurisdiction.

e Harvesting — Harvesting is limited by reuse option, social acceptability,
competing policy goals, and economic considerations, including the need to
demonstrate that the water quality benefits of this approach warrant the significant
investment entailed. A significant obstacle to harvesting is the limited availability
of reuse options, whether on a local or regional basis. There are very few projects
where a project proponent has a water demand that can be satisfied with captured
stormwater. Typically, there would have to be open space, parks or golf courses
immediately nearby or associated with the project to make this option even
possible. The demand must be relatively immediate after collection so that the
cisterns can be evacuated and made available for the next storm. This is
particularly important in Southern California, where storms characteristically
sweep through the area in a series. It is not possible to build cisterns so large that
they capture the volume from the entire storm series, and there is no need to
irrigate in between such storms.

e Other reuse options are extremely limited. Health codes limit the ability to reuse
the water for toilet flushing, and building codes impede the construction of
projects with the plumbing to accommodate this approach.

e The social acceptability of harvesting has not been demonstrated. Some places
like Bermuda have been harvesting water in cisterns for decades. But there is no
such precedent or history in Southern California. Who is going to maintain
cisterns, monitor them during weekends, holidays and vacations? These questions
are particularly acute should cisterns be required of homeowners.

e Harvesting stormwater is a policy goal that is in direct conflict with the California
Legislature’s goals for reclaiming and reusing wastewater. Recycled water is
used largely for irrigation purposes, and in rare instances for indoor toilet
flushing. The region covered by the Draft Permit enjoys the environmental and
water conservation benefits of water reclamation facilities, but the demand is
insufficient and recycled water goes unused. Harvesting will compete with
recycled water, and offset its use to some extent. When and where is this socially
desirable?

e No one has yet to address the cost of harvesting water. Certainly, at some cost,
harvesting is not practicable. What are the appropriate benchmarks against which
to measure this aspect? Should harvesting stormwater be used only if it is
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comparable in cost to reclaimed water? What if it is five times more expensive
per acre foot to produce harvested stormwater? Should it be promoted under that
circumstance? Since there has been no economic study, it is difficult to gage this
aspect of practicability. But this certainly counsels in the direction of folding
harvesting into a broader array of BMP options.

e Finally, where is the water quality demonstration that harvesting produced water
quality benefits that are commensurate with the investment? Harvesting only
postpones the introduction of the stormwater into the environment. How does
that postponement compare with vegetation-based BMPs that reduce the pollutant
load but do not affect the timing of the discharge to any material extent?

e Evapotranspiration — Opportunities to enhance ET should be considered, but
maybe limited. In some cases, soil amendments such as compost may be able to
increase infiltration or shallow soil saturation and drying potential. The potential
for ET, however, may be limited by excess irrigation that occupies the ET
component of the hydrologic cycle. There may be exotic ET BMPs that are in
development. But, practicability limits the options that are available today.

For the Regional Board’s consideration, we have attached a white paper on
infiltration prepared by Geosyntec Consultants (Attachment 3). The paper provides
background on infiltration considerations and identifies some of the key factors necessary
in properly implementing a storm water infiltration strategy. Most, if not all, of the
concepts contained in the white paper have been discussed during stakeholder meetings.

3. Permittees Should Not Be Required To Make Up Capture VVolume Off
Site Or Pay A Fee If They Cannot Retain Capture Volume On Site

Off-site options available for project applicants are extremely limited and, in
many cases, illusory. The San Diego Creek watershed enjoys a Natural Treatment
System (“NTS”) that the Regional Board approved as a regional treatment BMP for
purposes of the existing permit. Certainly, the new permit should preserve this
designation, and encourage other regional projects, particularly those that address
existing as well as new development. But, to date, the NTS is the only regional treatment
BMP approved by the Regional Board, and its capacity to detain and treat stormwater
already is limited. In addition, the approval process for the NTS was arduous, and may
have discouraged other entities from proposing regional solutions.

Diversion to the sanitary sewer can be considered on a case-by-case basis, but
requires separate permitting involving sanitation districts. Historically, sanitation
districts have been reluctant to accept stormwater, and most have policies limiting how
much stormwater they will take into their respective systems. Also, it is not clear that
such diversions are environmentally desirable in comparison with other options, such as
using on-site vegetation BMPs which keep water in local creeks and channels, but only
after natural treatment.

Construction Industry Coalition on Water Quality (CICWQ)
2149 E. Garvey Avenue N., Suite A-11, West Covina, CA 91791. Phone: (626) 858-4611 Fax: (626) 858-4610
www.cicwg.com
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In short, in some circumstances off-site options and fee-based programs may be
available to support a mandate that would impose a mitigation obligation on a project
proponent that cannot retain the entire capture volume on site. With that said, project
proponents should be required to explore such options, and adopt them only when it is
practicable to do so in light of the context.

Finally, it should be pointed out that such off-site programs likely would need
their own entitlements and a large financing mechanism. In the case of the NTS,
entitlement and permitting took years, and the funding mechanism required an act of the
California Legislature. These facts should illustrate to the Regional Board that it cannot
expect such programs to be available until well into this next permit cycle, at the earliest.
Any attempt to mandate acceleration would be technology-forcing and not practicable.
With that said, we in the private sector long have favored regional solutions and certainly
intend to pursue their promise. This is an important element of our interest in watershed
master planning.

4, Permittees Should Decide Whether LID BMPs Are Not Feasible and
Whether and What Types of Conventional Treatment Can Be Used

We also recommend that the permittees, which are the entities armed with the
most local knowledge and appreciation of circumstances, should decide whether LID
BMPs are not feasible in particular contexts and where conventional treatment can be
used. Using this system, the developer can then reasonably choose, based upon the
context, which of the four types of LID BMPs to employ: infiltration, harvesting, ET, or
vegetative/landscaping solutions including bioretention or biofiltration with underdrains,
or appropriate conventional BMPs. This holistic, basket-type approach is more practical
and it is more flexible than requiring permittees to install only LID BMPs that reduce
runoff via retention.

5. At Least 12 Months Are Needed To Develop A WOPM Guidance
Document on LID Principles

Given discussion at the stakeholder meetings, Orange County should be given at
least 12 months to develop a WQMP guidance document on LID principles including
BMP specification, feasibility criteria, and engineering sizing criteria. Six months is
inadequate to prepare the necessary technical materials and educate the co-permittees and
development community on new requirements.

6. WOMP Content Needs To Be Revised

CICWAQ suggests deleting the content of Section X11(B)(3)(a) based on
conceptual agreements reached with the ad-hoc technical sub-group and replacing it with
a statement requiring that the WQMP include strict, clear, technical performance
standards for sizing LID BMPs based on treating current volume requirements in the

Construction Industry Coalition on Water Quality (CICWQ)
2149 E. Garvey Avenue N., Suite A-11, West Covina, CA 91791. Phone: (626) 858-4611 Fax: (626) 858-4610
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current SUSMP/DAMP. (See below, Section C: Comments on Areas of Conceptual
Agreement).

7. Capture Volume Should Be SUSMP Volume

CICWQ suggests deleting all references to limiting EIA to 5% or less in Section
XI1(C)(3) based on conceptual agreements reached with the ad-hoc technical sub-group.
To reiterate, we suggest replacing it with a statement requiring that the WQMP include
strict, clear, technical performance standards for sizing LID BMPs based on treating
current volume requirements in the current SUSMP/DAMP (24-hour, 85™ percentile
storm event).

We are also concerned with the following statement that appears repeatedly in
Section XI1(C)(3)(a-d):

“The pervious areas to which runoff from the impervious areas are
connected should have the capacity to percolate at least the excess runoff
from a two-year storm event.”

This statement implies 100% capture and infiltration of the excess runoff from a
2-year storm event (or other storm event if substituted). As stated above in our general
comments on Section XII, a requirement to capture and infiltrate and/or detain 100% of
the water quality treatment volume is infeasible under many different circumstances. We
suggest striking this sentence wherever referenced and alternatively include permit
conditions concerning LID BMP volume capture sizing standards in the first paragraph of
Section XII(C)(3). We are including as Attachment 4 a comparison table showing the
requirements of a volume capture standards for LID BMPs based on preferentially
treating the 24-hour, 85™ percentile storm event and those in the Draft Permit.

CICWQ does not support using EIA as an off-ramp for substituting treatment
control BMPs for LID BMPs per Section XI1(C)(4)(b), and urges striking this reference.

8. Hydromodification Control Strategies Should Be Implemented Pursuant
To Geosyntec White Papers

CICWQ has been working with an array of permittees and developers in southern
California to devise appropriate hydromodification control standards for more than two
years. We support the use of hydromodification control measures where appropriate and
where downstream receiving water conditions warrant installation of on-site, off-site,
and/or in-stream control facilities. For the Board’s consideration we have attached a
white paper on hydromodification control approaches prepared by Geosyntec Consultants
(Attachment 5). This paper provides background on hydromodification control
considerations and provides a series of recommendation regarding approaches the
permittee could use to identify and map sensitive receiving water bodies and develop
appropriate hydromodification control strategies. In the baseline period before watershed

Construction Industry Coalition on Water Quality (CICWQ)
2149 E. Garvey Avenue N., Suite A-11, West Covina, CA 91791. Phone: (626) 858-4611 Fax: (626) 858-4610
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or water body based standards are adopted, we recommend using control strategies as
defined in Attachment 4. This table compares the approach recommended by CICWQ to
that of the current Draft Permit requirements.

Finally, we recommend that permittees have the ability to prepare their own
hydromodification control requirements/plan that is receiving water specific.

C. Comments on Areas of Conceptual Agreement

CICWQ was encouraged by the formation of a stakeholder group process in
December 2008, on-going discussions, and the formation of an ad-hoc technical group to
attempt to reach general agreement on principles for selecting and sizing LID BMPs.

Based on general areas of discussion during stakeholder meetings and during the
sub-group conference call on 1/27/09 and 2/3/09, a summary of those discussions and a
four point list of areas of conceptual agreement are included:

1. Performance standards for implementing LID BMPs other than a fixed
effective impervious area (EIA) percentage (3-5%) are acceptable to
Coastkeeper and NRDC if a technically equivalent standard can be
identified.

2. Sizing LID BMPs to capture the 85" percentile storm event (current OC
SUSMP/DAMP criteria for water quality volume) is an acceptable
alternative to EIA as a performance standard provided that technically-
based, strict, and clear feasibility criteria are developed for any project that
cannot meet the LID BMP requirements.

3. Prioritized LID/SUSMP BMPs for water quality volume capture are
represented by: (a) infiltration, harvesting, or evapotranspiration BMPs;
or (b) vegetated BMPs including bioretention and biofiltration. The water
quality volume not captured by LID BMPs shall be treated consistent with
SUSMP requirements. Note: There is debate regarding BMP selection
options. Coastkeeper/NRDC support complete capture/accounting of the
85" storm on site using LID BMPs from category (a) or meet off-site
mitigation obligations; Permittees/CICWQ support complete treatment
using category (a) and (b) BMPs.

4. If a project proponent cannot feasibly treat the SUSMP water quality
volume using the prioritized application of LID/SUSMP BMPs on-site,
then off-site mitigation of the remaining treatment volume must occur.

Construction Industry Coalition on Water Quality (CICWQ)
2149 E. Garvey Avenue N., Suite A-11, West Covina, CA 91791. Phone: (626) 858-4611 Fax: (626) 858-4610
www.cicwg.com
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IV.  Summary

CICWAQ is pleased that an inclusive stakeholder process has ensued since the Draft Permit
was first released in late November 2008. The process has shed significant light on areas where all
stakeholders have common interests and common plans for tackling the pressing water quality
improvement issues we all face. We will be an active participant in this group moving forward, and
we trust that the Regional Board will continue to promote and engage in this process leading up to
permit adoption. If you have any questions or want to discuss the content of our comment letter,
please feel free to contact me at (909) 396-9993, ext. 252, (909) 525-0623, cell phone, or
mgrey@biasc.org.

Respectfully,

Wt A

I\'/Iark'Grey, Ph.D.
Technical Director
Construction Industry Coalition on Water Quality

Construction Industry Coalition on Water Quality (CICWQ)
2149 E. Garvey Avenue N., Suite A-11, West Covina, CA 91791. Phone: (626) 858-4611 Fax: (626) 858-4610
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February 13, 2009

Mr. Gerard Thibeault, Executive Officer

California Regional Water Quality Control Board, Santa Ana Region
3737 Main Street, Suite 500

Riverside, CA 92501-3348

SUBJECT: COMMENT LETTER - DRAFT ORDER NO. R8-2008-0030 NPDES
NO. CAS618030 (P.W. File No 1101.2)

Dear Mr. Thibeault;

The City of Tustin appreciates the opportunity to provide comments on the Santa Ana Regional
Water Quality Control Board's Draft Order No. R8-2008-0030, as distributed in November 2008.
The draft Tentative Crder is indeed reflective of the recommendations made in the Report of
Waste Discharge (ROWD), submitted by the Principal Permittee and Co-Permittees of North
Crange County. However, the City of Tustin has a few cancerns with the current draft.  In
addition to our concurrence with the comment letter submitted by the County of Orange, the City
of Tustin would like to submit these additional comments for your consideration.

Comment #1: The potential for increased administrative burden from reporting
requirements.

The City of Tustin echoes the County's comments regarding the increasing administrative
burden on Co-Permittees with the new requirements in the draft Tentative Order. Like other Co-
Permittees, over the years fiscal expenditures on the City’s Storm Water NPDES program has
steadily increased. Coupled with the current economic climate, state-wide budget cuts and
hiring freezes, the increase in administrative requirements proposed by the draft Tentative
Order may place a prohibitive strain on Cities to meet compliance objectives or compromise the
goal of improving water quality.

The information submittals reauired in Section 1X.6 and X.5, in particular, may prove to be a
resource intensive endeavor. During the past fiscal year, the City invested significant funds and
resources in the development of an electronic database to track and record information for the
New Development Program, Existing Development Program, Construction Program, [D/IC
Program, and the Municipal Program. To incorporate and maintain the additional functions
outlined in the draft Tentative Order of those databases may prove tc be resource intensive.
Furthermore, to require Co-Permittees to provide their databases to the Regional Board may
prove to be logistically difficult, as each Co-Permittee may be relying upon different software
programs (or proprietary software), which may or may not be compatible with Regional Board
systems. To convert such systems for compatibility may require significant costs to the Co-
Permittees. The City therefore suggests that a spreadsheet with the information reguested be
submitted annuzlly instead of the database itself,
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Comment #2: The addition of commercial facility categories for the commercial
inspection program.

In Section X.1 of the draft Tentative Order, eleven (11) new categories of commercial facilities
are subject to municipal inspections. As stated in the County's comments, no justification is
provided by the Findings of the Tentative Order that support these eleven (11) commercial
categories as posing a significant water quality threat to the MS4, thereby warranting their
listing.

The City recognizes the importance of commercial inspections to the storm water program. This
program has for the last several years provided an excellent opportunity for public outreach, and
business owners/operators have benefited from this face-to-face interaction with City staff.
However, with the City facing budget reductions and a reduced staff, the City will have a difficult
time meeting the inspection requirements as presented in the draft Tentative Order. A sound
basis for the inclusion of these eleven (11) new commercial categories should be established
prior to their inclusion into the draft Tentative Order in light of these economic conditions.

Comment #3: Applying minimum percentages for high, medium, and low priority
commercial facilities.

The new requirement to have 10% of commercial sites ranked “high”, 40% ranked “medium”,
and the rest of the commercial inventory ranked low, as stated in Section X.2 of the draft
Tentative Order appears arbitrary. Tne Findings do not provide any basis for these minimum
criteria. The process of ranking commercial facilities should be based solely on their water
quality threat. If a facility is ranked “low” based cn the listed factors evaluated, it should be
deemed as such. Furthermaore, setting this minimum percentage penalizes Co-Permittees with
a low population of commercia! facilities with “high” pollution potential by imposing unwarranted
inspections. This wouid further strain that City’s resources. The City of Tustin suggests that the
Tentative Order provide criteria for the proposed ranking.

Comment #4: The Residential Program proposed in Section XI.

The City agrees with the sentiments expressed in the County's comments regarding the
proposed Residential Program in the drafi Tentative Order. The obligation to require residents
to implement BMPs to mitigate polluted storm water runoff discharges is contrary o the Public
Education and Outreach program, which strives to engender environmental stewardship and to
affect the public through behavior change. The City supports a Residential Program component
to the draft Tentative Order, but recommends the program be driven or measurad through
behavior change and awareness, and not through requirements for BMP implementation.

Comment #5: LID requirements for 5% Effective Impervious Area (EIA) are not justified
in the Proposed Permit and may discourage infill and redevelopment opportunities.

The City of Tustin had strong concerns with the 5% EIA requirements as stated in the first
version of the draft Permit. The 5% EIA requirements as currently written inappropriately takes
a watershed assessment tool and applies it to site-specific projects.  Justification for this
application is not provided and does not ensure the protection of water quality but significantly
encroaches upon the municipality’s land use discretion authority. The City recognizes this
requirement may be appropriate for new master planned communities, but is not as appropriate
for a City such as Tustin which is largely built out. For the City of Tustin, there is a significantly
higher potential for higher density in-fill or redevelopment projects that can be developed in a
much more sustainable way that reduces the carbon footprint of the site. Encouraging
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sustainable redevelopment within the City is an important objective of the City and is consistent
with other land use regulations such as AB 375. EIA requirements on high-density
developments may not be feasible or appropriate in certain situations and may discourage
redevelopment projects.

However, the City of Tustin has been encouraged by the efforts of the Principle Permittee staff,
the Santa Ana Regional Board Staff, and local NGOs to sit down and develop an alternative
approach. The watershed approach currently being developed by all parties appears to address
the concerns of the City. The City is encouraged that the parties will continue to develop an
alternative plan after this first draft comment deadline.

Consistent with the working group noted above, the City of Tustin strongly supports technically
eqguivalent performance standards other than the EIA percentage (3-5%) for implementing LID
BMPs. The City also wants to make note that the proposed changes to land development
would require a period of time for the Permittees ta develop technical resources and capacity to
implement them. At a minimum, there should be at least a 12-month period after permit
adoption before any new obligations take effect.

Comment #6: The source of selenium is a non-point source and should not be subject
to the NPDES Permit.

Selenium is a naturally occurring element in the environment and occurs in the MS4 system by
way of groundwater seepage or rising groundwater. In order fo regulate selenium as a
discharge as stated in the Tentative Order, it would need to criginate from a point source and
not the natural background. Since Setenium does originate from the natural background, it
should be regulated as a non-point source under a load allocation which is defined as "the
portion of a TMDL's pollution load allocated to a non-point source, storm water source for which
an NPDES permit is not required, atmospheric deposition, groundwater, or background source.”
(See 40 C.F.R. Section 1302(f)}.

The City of Tustin appreciates the opportunity to comment on this tentative order. The City
looks forward to working with the staff of the Santa Ana Regional Board and of the County of
Orange in implementing this fourth term permit. If you have any questions, please feel free to
contact Mr. Alex Waite at (714) 573-3305.

Sincerely, -

Tim D. Serlet, P. E.
Director of Public Works/City Engineer

¢ Douglas 8. Stack, Assistant Public Works Director
Doug Anderson, Transportation and Development Services Manager
Dana Kasdan, Engineering Services Manager
Alex Waite, Environmenial Compliance Specialist

S:\Whscellaneous EngineenngtNPDESW08-09Letters\iMS4PermitCommentLetter doc
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ig UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
g : REGION IX '
75 Hawthorne Street
San Francisco, CA 94105-3901

February 13, 2009

Michael Adackapara

Division Chief

Santa Ana Regional Water Quality Control Board
3737 Main Street, Suite 500 '
Riverside, CA 92501-3348

Re: Draft MS4 Permit for Orange County and Incorporated
Cities within Orange County (NPDES Permit No. CAS618030)

'Dear Mr. Adackapara:

The following are EPA Region 9’s comments on the November 10, 2008 “First Draft” of
the renewed Areawide Urban Stormwater Permit for Orange County and incorporated
cities within Orange County within the jurisdiction of the Santa Ana Regional Water
Quality Control Board.

EPA is generally supportive of the approach taken by the Santa Ana Regional Board in
the draft permit. The following comments are informed by our review of other Municipal
Separate Storm Sewer System (MS4) permits throughout our Region, and our review of
the implementation of these permits via audits of nearly 50 MS4 programs.

The renewed Orange County MS4 permit will be the fourth permit issued for these
municipal stormwater discharges. It is appropriate for the permit provisions to evolve
based on lessons learned from past permits. The renewed permit is an opportunity to
include clear permit provisions that support water quality benefits. Our comments
concern two aspects of the draft permit.

1. Implementation of Low Impact Development (LID) Requirements

EPA agrees with the draft permit’s approach for incorporating LID techniques, also
known as green infrastructure. On a national level, EPA is advocating LID as an

approach to stormwater management that is cost-effective, sustainable, and
environmentally-sound. Ongoing efforts to promote the use of these techniques are
described in EPA’s January 2008 Action Strategy for Managing Wet Weather with Green
Infrastructure. Materials regarding EPA’s policies in this area can be found at: '

http://cfpub.epa.gov/npdes/ ggeeninfrastructure/infonnation.cfm#ggeenpolicy.

On page 20 of 89 of the draft permit, Finding #62 states, “The USEPA has determined

that by limiting the effective impervious area of a development site to 5% or less,
“downstream impacts can be minimized.” While it is true that EPA agrees that limiting

effective impervious area (EIA) to 5% or less will have positive impacts on water quality,
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EPA has not made a determination that the 5% EIA concept is necessarily the only or
always the best method to implement LID. We recommend replacing Finding #62 with
the following:

“USEPA has determined that LID/green infrastructure can be a cost-effective and
environmentally preferable approach for the control of stormwater pollution that
will minimize downstream impacts by limiting the effective impervious area of
development. LID and the reduction of impervious areas may achieve multiple
environmental and economic benefits in addition to reducing downstream water
quality impacts, such as enhanced water supplies, cleaner air, reduced urban
temperatures, increased energy efficiency and other community beneﬁts such as
aesthetics, recreation, and wildlife areas. EPA has reviewed studies' that have
evaluated the % EIA concept and we believe that it is a reasonable and effective
metric for incorporating LID principles into stormwater permits.” '

EPA’s primary objective for incorporating LID into renewed MS4 permits, especially for
those representing the fourth generation of permits regulating these discharges, is that the
permit must include clear, measurable, enforceable provisions for implementation of
LID. In our review of MS4 programs in our Region, we have found it common for
permits to rely on the development of plans to achieve certain permit controls, rather than
including clearly prescriptive requirements in the permits. While the pexmlttees generally
make significant and sincere efforts in their development of these plans the plans often
result in a reliance on qualitative provisions rather than specific measurable criteria. As a
result, we’ve often found uncertainty among both the MS4 permittees and the permitting
agencies as to specific permit controls. The incorporation of LID techniques into MS4
permits provides an opportunity to establish clear, measurable performance measures for
the implementation of LID.

Section XII of the draft permit, entitled “New Development (Including Significant Re- '
Development),” appropriately sets a 5% EIA limit as a means for measuring the
utilization of site controls, including LID techniques, for limiting stormwater runoff.
This section of the draft permit also appropriately includes measurable requirements for
controlling hydromodification by comparing post-development runoff to pre-
development flows. EPA is in agreement with these permit provisions. While these
approaches are not the only means available for including measurable requirements for
the implementation of LID and the control of hydromodification in municipal stormwater
permits to promote water quality improvements, EPA is supportive of the approaches
you’ve chosen. We understand there is an alternative proposal to include a specific,
measurable design storm volume which must be managed using LID techniques.
Conceptually, we are supportive of such an approach, although we would be

! See for example the analysis prepared by Dr. Richard Horner entitled "Investigation of the Feasibility and
Benefits of Low-Impact Site Design Practices ("LID") for Ventura County" submitted to the Los Angeles.
Regional Board by NRDC.
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interested in reviewing specific permit language. We would not support replacing these
approaches with qualitative provisions that do not include measurable goals.

We support the concept of alternatives and in-lieu programs for LID outlined in section
XILE. However, this section should be restructured to require that these waiver programs
be approved prior to their utilization. If a permittee intends to grant waivers, they should
be required to first establish the water quality credit system described in section XILE.3.
Section XII.E.3 should be moved to the beginning of section XIL.E (thus renumbered as
XILE.1). The permit should require that any credit system that the permittees establish
must (not “should”) be submitted to the Executive Officer for review and approval. Any
approved alternative programs should include measurable requirements, consistent with
our comments above regarding the need for clear, measurable and enforceable permit
conditions. In the section which is currently section XII.E.1 (which would become
XIL.E.2) the first sentence should be revised to note that if a BMP is not feasible, the
permittee may grant a waiver pursuant to their approved Credit System.

2. Incorporation of Total Maximum Daily Loads (TMDLs)

The permit appropriately includes the relevant TMDLs, but the permit should more
explicitly state that the wasteload allocations (WLAs) established by these TMDLs are
intended to be enforceable permit effluent limitations and that compliance is a permit
requirement. As a general matter, it is also our view that the permit language should
clarify what monitoring will be done to determine compliance with WLAs. We
recognize that the permit includes several different sections which describe monitoring
efforts. However, with respect to.the specific TMDLs described in section XVIII, the
requirements for monitoring receiving waters (and end-of-pipe monitoring for sediments)
are not always clear. If required monitoring to determine compliance with WLAs is
specified in existing, separate monitoring plans, these existing plans should be clearly
identified. With respect to existing plans, there should be confirmation that the plans
clearly identify what monitoring will be conducted, and that monitoring results will
enable the Board to clearly determine compliance with WLAs. If these referenced plans
have not yet been prepared, the permit should contain required plan submittal dates,
along with the expectations for the content of the plans to enable the Board to determine
compliance with WLAs. -

To further support WLA requirements in the permit, we recommend that Finding #52 for
the permit include the following statement: “NPDES regulations at 40 CFR ’
122.44(d)(1)(vii)(B) require that permits be consistent with Waste Load Allocations
(WLAs) approved by EPA. In the case of this permit, where there are EP A-approved
TMDLs for waters in Orange County, this permit must incorporate provisions consistent
with the WLAs associated with municipal stormwater, aka "urban runoff," from these

TMDLs.”
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Section XVIILB (technical TMDLs with no implementation plans)

i. Please note that the parenthetical statement in section XVIILB.1.c should refer to
paragraph 2, not paragraphs 4 & 5.

ii. In section XVIILB.2, the permit references the Newport Bay/San Diego Creek
organochlorine (OC) compounds TMDLs adopted by the Regional Board in September
2007. Despite having been adopted by the Regional Board, these TMDLs and the
implementation plan have not yet been submitted to the State Board for approval. Until
they are submitted to the State Board, and in turn approved by the State Board, OAL, and
EPA, they are not applicable. Rather, the permit should recognize that the EPA TMDLs
adopted in June 2002 are the currently applicable TMDLs.

iii. Based on our review of the Newport Bay/San Diego Creek TMDLs, it appears that
the concentrations in Tables 1A/1B do not accurately reflect the WLAs for urban runoff
in EPA’s 2002 TMDLs. In addition to correcting these Tables, the permit should clarify
that the WLAs are intended to be enforceable effluent limits. Compliance with the
WLAs could be required in accordance with the time frame envisioned by the Board’s
implementation plan since this would be consistent with the intent of the EPA TMDLs..

iv. This section currently requires activities (the Regional Monitoring Plan (RMP) and
Toxicity Reduction and Investigation Program (TRIP)) geared toward compliance with
the Regional Board’s as-yet unapproved OC TMDLs. These activities are similar to
those contemplated for compliance with EPA’s OC TMDLs. However, it should be
confirmed that the monitoring results will enable determinations regarding compliance
with the approved and currently applicable EPA TMDLs. Monitoring plans must clearly
identify monitoring locations, the frequency of required monitoring, and required
submittal of monitoring results. As recommended by the EPA TMDL, the monitoring
plan should include water column and sediment monitoring. In addition, fish tissue
monitoring should be included (if not already in the existing plan) since this was
identified as an important environmental indicator in EPA’s TMDL.

v. The permit should include conditions consistent with the WLAs for metals and
selenium established by EPA in June 2002 for Newport Bay, San Diego Creek and the
Rhine Channel. The description of the selenium TMDL for Newport Bay on page 67
describes selenium as naturally occurring. However, the TMDL suggests that selenium
loads are made up of both naturally occurring and anthropogenic sources. The permit’s
required monitoring of selenium should not be limited to sources of naturally occurring
selenium. Section XVIILB.3 of the permit mentions that revised TMDLs for selenium
are being developed by the Regional Board, but until the revised TMDLs and
implementation plan are approved, the WLAs from the existing TMDLSs are applicable.
The EPA TMDLs for selenium and metals do not include a compliance deadline, but
rather suggest a phased, iterative approach for compliance with the WLAs. Consistent
with the recommendations of the EPA TMDLs, we suggest the permit require the
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development and submittal of a compliance plan (with an implementation schedule) to
the Board by the permittees. Detailed requirements for a monitoring program to

* determine compliance with the WLAs, including monitoring locations, frequency of
sampling, and reporting should also be required.

" vi. Section XVIILB.3 of the permit refers to the activities and plans underway for revised
nutrient TMDLs. We understand that these ongoing activities are focused on revisions to

the nutrient TMDL implementation plan, not the TMDLs themselves. The permit should

be corrected accordingly. o

vii. Section XVIILB.3 of the permit lays out an open-endéd approach to the development
of a monitoring plan for selenium and nitrogen. A specific deadline for the submittal of
the monitoring plan should be included in the permit. '

viii. We support the approach provided for incorporating the Coyote Creek WLAs, by
establishing a date certain for submittal of a source control plan and monitoring plan.
The permit should clarify the monitoring plan must include the frequency of sampling,
and any other details to be required in using the collected data to determine compliance
with WLAs. ' .

‘Section XVIIILC (TMDLs beyond the permit term)

Tables 5a and 5b (in section XVIIL.C.1) contain errors in that the first two rows of each
table both include, “Total Maximum Daily Load for Fecal Coliform.” It appears that one
of these rows should present the WLA for urban runoff. The permit should also clarify
that the urban runoff WLAs are intended to be permit effluent limits; we suggest that
language be added to the permit such as: “The permittees shall comply with the
wasteload allocations for urban runoff in Tables 5a and 5b in accordance with the
deadlines in Tables 5a and 5b.” '

Section XVIILD (TMDLs with compliance schedules within the permit term)

i. The permit (section XVIILD.1) should clarify that the diazinon and chlorpyrifos

- WLAs are intended to be permit effluent limits; we would suggest that language be added
to the permit such as: “The permittees shall comply with the following wasteload
allocations in Tables 6a and 6b.” Immediate compliance should be required unless an
alternate date is provided in the implementation plan. We would also recommend that
the fact sheet discuss the current compliance status of the permittees with the WLAs;
given the phase-out of these pesticides within urban areas, compliance may have already
been achieved. :

ii. Regarding the nutrient TMDLs, the fact sheet (page 9) indicates the current and future
targets for nutrients are already being met. In contrast, the permit (page 71) indicates that
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the overall allocations have been met, leaving questions about the urban runoff WLA.
Recent monitoring reports submitted to the Regional Board show that the urban runoff
allocations for both the total nitrogen and total phosphorus loads are not currently being
met. This discrepancy should be clarified in the fact sheet. Further, the permit should be
clarified to indicate that the urban runoff WLAs in the Tables 7, 8 and 9 are intended to
be permit effluent limits.

L Regarding the Newport Bay sediment TMDL, the permit should include firm dates
for the submittal of monitoring data presenting the 10-year running averages.

Section XVIILE.2 refers to “numeric effluent limits.” For clarity, and for consistency
with the rest of section X VIII, we suggest this be revised to: “Based on the TMDLs,
numeric effluent limits have been specified to ensure consistency with the wasteload -
allocations.”

We appreciate the opportumty to provide our views on this draft permit. If you’d like to
discuss these comments, please contact John Tinger of the NDPES Permits Office at
(415) 972-3518, or Eugene Bromley of the NPDES Permits Office at (415) 972-3510.

erely,

Douglas E. Eberhardt, Chief
NPDES Permits Office
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Bruce Fujimoto — SWRCB
Comments on Order R8-2008-0030, County of Orange MS4 permit

Page 31 — Section 111. 3. ii. ¢) — This section contains a requirement to control the volume and velocity of dechlorinated
swimming pool discharges to prevent resuspension of sediments. Is the intent to prevent resuspension of sediments in
the receiving water, the MS4 or the BMP? | also recommend revise the heading of the paragraph to read “Swimming
Pool Discharges” instead of “Dechlorinated Swimming Pool Discharges.” This revision is not intended to change the
meaning of the paragraph.

Page 48 — Section XII. B.3.) — Please specify whether the four items are goals or requirements. The use of the word
“shall” suggests that they are requirements.

Page 55 — Section X1l D.4. — It is stated that a 10% difference between the pre- and post-development hydrographs is
insignificant, yet in Section XI1.D.2.a) it is stated that 5% is the threshold of significance. Since this discrepancy does not
appear to be intentional, it should be reconciled.

Page 57 — Section X1l G. 3. — This requirement seems to imply that no one can occupy until a rain event has occurred. Is
that the intent of this requirement?

Page 72 — Section XVIII1 D.3. — Table 9 — These footnotes appear to be incorrect. Please review them for accuracy.
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CITY OF ANAHEIM
MAYOR CURT PRINGLE

February 24, 2009

Carol H. Beswick, Chair

Santa Ana Regional Water Quality Control Board
3737 Main Street, Suite 500

Riverside, CA 92501

Subject: SARWQCB Order No. R8-2008-0030, NPDES No. CAS618030 Waste
Discharge Requirements for the County of Orange and the
Incorporated Cities of Orange County within the Santa Ana Region

Dear Chair Beswick and Honorable Board Members:

We appreciate the opportunity to review the Santa Ana Region MS4 NPDES Permit
(“Permit”) which will soon be before your Board for consideration. Attached to this
letter is a letter to Board staff which offers detailed comments and recommendations for
the programmatic elements of this Permit.

This letter, however, is offered to highlight the City’s concern over the economic impacts
of many of the new proposed requirements. The positive impact to water quality
achieved, for example, by expending significant expense in complying with the
additional paperwork submittals or performing site inspections at sites with little or no
potential impact to stormwater is questionable. The City strongly supports the goal of
improving water quality but would suggest focusing efforts on items such as structural
treatment controls which will have a tangible positive impact. Additionally, the City
believes that the proposed significant redevelopment requirements would effectively
put a stop tc most affordable housing projects in Anaheim. Similar or even greater
positive impacts could be achieved through less expensive regional controls and more
flexible site specific onsite requirements.

Again, the City supports the goal of improving water quality, but with a commitment to
ensuring responsible and effective use of our limited public resources. This City is
appreciative of your consideration.

Sincefgly,

Curt Pringle
Mayor

200 South Anaheim Boulevard, Anaheim, California 92805

(714) 765-5247 « FAX (714) 765-5164 « www.anaheim.net
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CITY OF BUENA PARK

Department of Public Works
James A. Biery, Director

March 6, 2009

By E-mail and U.S. Mail

Gerard Thibeault

Executive Officer

California Regional Water Quality Control Board
Santa Ana Region

3737 Main Street, Suite 500

Riverside, CA 92501-3348

Subject: Concurrence with Comment Letter Submitted by
Mary Anne Skorpanich, Director of OC Watersheds Program

Dear Mr. Thibeault:

The City of Buena Park strongly concurs with the comments that were submitted
to you on February 13, 2009, by the Director of the OC Watersheds Program
regarding Tentative Order No. R8-2008-0030 No. CAS618030. As you are aware,
the County of Orange, as Principal Permittee, worked together with the Co-
Permittees to discuss and review the components of the Tentative Order and on
the development of the referenced comment letier.

The City of Buena Park respectfully requests that the Tentative Order be revised
for the following five key reasons, including that the new requirements:

» Are outside the scope of the authority given by the Federal Clean Water
Act to the SARWQCB
Lack sound technical basis
Increase administrative burdens without scientific justification
Over-extend the regulatory reach of local agencies
Create new requirements for new development and re-development
projects without justification

Each of these key reasons are thoroughly presented and discussed in the
comment letter (attached), and for that reason | will not repeat them in their
entirety. However, the City of Buena Park does specifically wish to object to the
attempt by the Santa Ana Region to inappropriately implement a TMDL for a
segment of the Coyote Creek that is not listed as an impaired water body. As
indicated in Attachment A of the County comment letter, this is not permissible

6650 Beach Boulevard, P.O. Box 5009, Buena Park, California, 90622-5009

(714) 562-3670 Fax (714) 562-3677
www.buenapark.com SARB_011707



COmme'nt Letter, Draft Tentative Order
March 6, 2009
Page 2

under the Clean Water Act. The Santa Ana Region has not taken the steps
necessary to list the upper reaches of the San Gabriel River as an impaired
segment, nor has it proposed the upper reach for listing as impaired under section
303(d). Because the upper reach of Coyote Creek is not listed as an impaired
segment, it is not appropriate to establish a TMDL for that segment. The Santa
Ana Region must comply with established procedures to conduct a water body
assessment for the segment, develop a load allocation and wasteload allocation
for the segment, develop anh implementation plan for meeting the allocations,
amend the Santa Ana Basin Plan to incorporate the TMDLs, and allow public
participation in the process. It cannot simply adopt the allocations and
implementation plan developed by or for another Regional Board for a
downstream waterbody.

The City of Buena Park continues to be fully committed to implementing an
effective Stormwater Program. We share with the Santa Ana Region the goal of
improving our environment and we look forward to working together with Board
Staff and the stakeholders group to further refine the proposed Permit. | would be
pleased to discuss this issue further. You may contact me at (714 562-3670.

Sincerely,

James A. Biery
Director of Public Works

cc:  Rick Warsinski, City Manager

Mark Smythe, Senior Environmental Scientist, SARWQCB
Mary Anne Skorpanich, County of Orange
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Legal Issues and Commments -- Attachment A
Tentative Order No.R8-2008-0030
February 13, 2009

ATTACHMENT A
LEGAL ISSUES AND COMMENTS ON
TENTATIVE ORDER NO. R8-2008-0030
NPDES NO. CAS618030

INTRODUCTION

Attachment A contains the princilﬁal legal comments of the County of Orange (the “County™) on
Tentative Order No. R8-2008-0030 dated November 10, 2008 (“Tentative Order”).

The County has endeavored to provide a complete set of comments on the Tentative Order.
However, the County reserves the right to submit additional comments relating to Tentative
Order No. R8-2008-0030 and the supporting Fact Sheet/Technical Report to the Regional Board
in the future.

COMMENTS

THE TENTATIVE ORDER IMPROPERLY ATTEMPTS TO PRESCRIBE
CONDITIONS THAT GO BEYOND THAT REQUIRED BY FEDERAL LAW

The Tentative Order includes new requirements that are more demanding than those mandated
by federal law. One specific example is the significant increase in the universe of commercial
facilities subject to inspection. Federal Clean Water Regulations governing MS4 systems do not
require operators of those systems to have an inspection program for construction, indusirial, and
commercial sites. For the Regional Board to include these new commercial facilities as part of
the Permittees inspection program, the Regional Board must consider the economic effects of
this expansion as stated by the Califorma Supreme Court in City of Burbank v. State Water
Resources Control Bd. (2005) 35 Cal. 4th 613. In that case, the Supreme Court stated that:

“The federal Clean Water Act reserves to the states significant aspects of water
quality policy (33 U.S.C. § 1251(b)), and it specifically grants the states authority
to ‘enforce any effluent limitation” that is not ‘less stringent’ than the federal
standard (33 U.S.C. § 1370). It does not prescribe or restrict the factors that a
state may consider when exercising this reserved authority, and thus it does not
prohibit a state-when imposing effluent limitations that are more stringent than
required by federal law-from taking into account the economic effects of doing
$0.” (City of Burbank, 35 Cal. 4th at 627)

The mere fact that the State has the authority under section 402(p)(B) of the Clean Water Act to
prescribe conditions in excess of those specifically enumerated by Congress or the U.S. EPA
does not mean that those requirements automatically fall under the umbrella of federal
regulation. To the extent that a requirement contained in the Tentative Order is more
prescriptive or specific than those outlined in the Clean Water Act and accompanying

Page 1 of 9
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Legal Issugs and Comnents — Attachment A
Tentative Order No.R8-2008-0030
February 13, 2009

regulations, the Regional Board must comply with the statutory requirements set forth in the
California Porter-Cologne Water Quality Conirol Act!

Furthermore, Article XIII B, section 6 of the California Constitution requires the State to give
funding to reimburse local govérnments for the costs associated with a new program or higher
level of service mandated by the Legislature or any State agency. Cal. Const., art., XIII B, § 6.
An exception is made for “mandates of . . . the federal government which, without discretion,
require an expenditure for additional services or which unaveidably make the providing of
existing services more costly.”” Cal. Const. art., XIII B, § 9(b) (emphasis added); Sacramento v.
California (Sacramento IT), 50 Cal. 3d 51 (1984). However, this exception applies only where
“the State had no ‘true choice’ in the manner of implementation.” Hayes v. Commission on
State Mandates, 11 Cal. App. 4™ 1564, 1593-94 (1992) (citing Sacramento II). As discussed
above, the Tentative Order’s new inspection requirements go beyond what is required under the
Clean Water Act. Thus, to the extent the Regional Board chooses to exercise discretion to
impose such requirements on the Permittees, it must comply with the prohibition against
unfunded mandates set forth in the California Constitution.

THE TENTATIVE ORDER IMPROPERLY INTRUDES UPON THE PERMITTEES’
LAND USE AUTHORITY IN VIOLATION OF THE TENTH AMENDMENT OF THE
U.S. CONSTITUTION AND IMPOSES A PRESCRIPTIVE STANDARD AS TO
COMPLIANCE WITH THE TENTATIVE ORDER

To the extent that the Tentative Order relies on federal authority under the Clean Water Act to
impose land use regulations and dictate specific methods of compliance, it 1s in contravention to
the separation of powers between the regional board and the local governments. Furthermore, to
the extent the Tentative Order requires 2 Municipal Permittee to include Low Impact
Development (LID) principles, specifically the 5% or lower Effective Impervious Area (EIA)
standard, in local land use regulations, it also violates the Tenth Amendment of the U.S.
Constitution. According to the Tenth Amendment:

“The powers not delegated to the United States by the Constitution, nor prohibited
by it to the States, are reserved to the States respectively, or to the people.”

Article X1, section 7 of the California Constitution guarantees municipalities the right to “make
and enforce within [their] limits all local police, sanitary and other ordinances and regulations
not in conflict with general laws.” The United States Supreme Court has held that the ability to
enact land use regulations is delegated to municipalities as part of their inherent police powers to
protect the public health, safety, and welfare of its residents. See Berman v. Parker (1954) 348

! The Porier-Cologne Water Quality Control Act requires that all regulations adopted pursnant to State law must be “reasonable,
considering all demands being made and to be made on those waters and the total values involved, beneficial and detrimental,
economic and social, tangible and intangible.” Water Code § 13000, Furthermore, any regulations relating to discharges must be
based on water quality objectives that are “reasonably required for that purpose.” Water Code § 13263. All water quality
objectives adopted by the Regional Board must be reasonably achievable and take into account a variety of factors including, but
not Iimited to, those factors enumerated in Water Code section 13241.

Page 2 of 9
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Legal Issues and Comments — Attachmeni A
Tentative Order No.R8-2008-0030
February 13, 2009

U.8. 26, 32-33. Because it is a constitutionally conferred power, land use powers cannot be
overridden by State or federal statutes.

The requirement that an EIA of 5% or less be incorporated in all new development and
significant redevelopment projects is a considerable encroachment upon the inherent police
powers specifically delegated to municipalitics. The Clean Water Act only grants the Regional
Board authority to regulate the discharges of pollutants through the NPDES program. Flow or
volume of water is not a pollutant under the Clean Water Act. Although stormwater runoff may
contain pollutants, the attempted regulation of the volume and/or flow of stormwater runoff by
an EIA of 5% or less through the Tentative Order is prescriptive and effectively a land use
control. The Regional Board must stay within the scope of authority provided by the Clean
Water Act. Finding A.3 of the Tentative Order requires the Permittees to reduce to the
Maximum Extent Practicable (MEP), through the implementation of BMPs, the discharge of
pollutants in urban stormwater from the MS4s in order to support attainment of water quality
standards. A standard of 5% or less EIA does not give the Permittees flexibility in the methods
of achieving the water quality objectives as contemplated by the Clean Water Act and the
Findings of the Tentative Order. Moreover, Water Code Section 13360 prohibits the Regional
Board from specifying the manner in which Permittees are to comply with the MEP standard.
This standard is an impermissible mandate on how the Permittees are to comply with the MEP
and the Regional Board needs to consider various methods or approaches to achieving the goal
of reduction of pollutants in the stormwater runoff and not rely strictly on a prescriptive standard.

THE TENTATIVE ORDER IMPROPERLY ATTEMPTS TO REGULATE NON-POINT
SOURCES IN VIOLATION OF THE CLEAN WATER ACT

A. The Source of Selenium in the MS4 is a Non-Point Source and Should Not Be
Subject to the NPDES Permit

Selenium found in the MS4 occurs by way of groundwater seepage or “rising groundwater.” In
Part I11.3.i.c of the Tentative Order discusses rising groundwater in the context of an illicit
discharge/improper disposal aspect of the program in the Federal Regulations. (Seec 40 C.F.R.
122.26(d)(2)(iv)}(B)). The stated expectation for this section is that any problematic pollutant
sources would be dealt with by either the removal of the discharge or by requiring the discharger
to obtain an individual NPDES permit. The key concept here is discharge. The Clean Water Act
defines a discharge as "The term ‘discharge of a pollutant” and the term “discharge of pollutants’
each means (A) any addition of any pollutant to navigable waters from any point source, (B) any
addition of any pollutant to the waters of the contiguous zone or the ocean from any point source
other than a vessel or other floating craft.).”* For the addition of selenium to be a discharge, it
would need to originate from a point source - i.e. there would need to be an individual or entity

2 33 USC 1362 (14) - The term ““point source”’ means any discernible, confined and discrete conveyance, including but not
limited to any pipe, ditch, chamnel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated anirnal feeding
operation, or vessel or other floating craft, from which pollutants are or may be discharged. This term does not include
agricultural storm water discharges and return flows from frmgated agriculture.

Page 3 of 9
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Legal Issues and Commients — Attachment A
Tentative Order No.R8-2008-0030
February 13, 2009

that the MS4 Permittees could require to obtain an individual NPDES permit to cease the illicit
discharge.

The Clean Water Act regulations define a load allocation (LA) as "the portion of a TMDL’s
pollution load allocated to a non-point source, stormwater source for which an NPDES permit is
not required, atmospheric deposition, groundwater, or background source.” (See 40 CF.R.
Section 1302(f)). The seepage of groundwater into surface waters falls within this definition.
Additionally, as selenium is a naturally occurring element and accumulated through natural
processes, the source is natural background. And, per the State's Non-Point Source Policy,
seepage of groundwater into surface water can be classified as a non-point source. Furthermore,
Finding C.8 of the Tentative Order specifically states that, “[t]his order is intended to regulate
the discharge of pollutants in urban stormwater runoff from anthropogenic sources and/or
activities within the jurisdiction and control of the Permittees and is not intended to address
background or naturally occurring pollutants or flows.” Thus, the selenium attributed to non-
point sources cannot be regulated by the Tentative Order. To the extent that the Regional Board
believes that selenium can be attributed to a point source, these NPDES-regulated stormwater
discharges must be addressed by the wasteload allocation (WLA) component of the TMDL. (See
40 CF.R. § 130.2(h)).

Part XVIIL.B.3 of the Tentative Order states:

“A collaborative watershed approach to implement the nitrogen and selemum
TMDLs for San Diego Creek and Newport Bay is expected. As long as the
stakeholders are participating in and implementing the collaborative approach, if
approved, they will not be in violation of this order with respect to the nitrogen
and selenium TMDLs for San Drego Creek and Newport Bay. In the event that
any of the stakeholders does not participate, or if the collaborative approach is not
approved or fails to achieve the TMDLs, the Regional Board will exercise its
option to issue individual waste discharge requirements or waivers of waste
discharge requirements.”

The collaborative watershed approach is expected to be based on regional BMPs in order to
address the diffuse nature of the non-point source rising groundwater as well as point sources
where implementation of site-specific treatment controls is infeasible. Permittee participation in
any program to address the rising groundwater LA of the TMDL will be on a voluntary basis.

B. Agricultural Sources are Non-Point Sources and are Not Subject to the NPDES
Permit

Part Il of the Tentative Order requires the Permittees to prohibit illicit/iflegal discharges (non-
stormwater) from entering into the MS4 unless they are authorized by NPDES permit or not
prohibited in accordance with Section III.3 of the Tentative Order. Section ITL.3.1 enumerates the
specific discharges that are not prohibited unless they are substantial contributors of pollutants to
the MS4 and the receiving waters. The Regional Board has included the discharge of “irrigation
water from agricultural sources” in Section IIL.3.1.c.

Page 4 of 9
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Legal Issues and Comiments — Attachment A
Tentative Order No.R8-2008-0030
February 13, 2009

The County opposes the inclusion of this phrase as worded. Agricultural sources are specifically
excluded from the NPDES program as the definition of point source “does not include
agricultural storm water discharges and return flows from irrigated agriculture.” 33 U.S.C.
Section 1362(14). The inclusion of irrigation water from “agricultural sources” goes beyond the
requirements of federal law. The County requests that the Regional Board rely upon the
authority of the Clean Water Act and include the discharges that are enumerated in 40 C.F.R.
122.26(d)(2)av)(B)(1) which specifically includes, “irrigation water” but not “irrigation water
from agricultural sources.”™

THE TENTATIVE ORDER IMPOSES INSPECTION REQUIREMENTS ON THE
PERMITTEES THAT WOULD VIOLATE THE FOURTH AMENDMENT

Part V1.2 states:

“The Permittees shall carry out inspections, surveillance, and monitoring
necessary to determine compliance with their ordinances and permits. The
Permittees’ ordinance must include adequate legal authority to enter, inspect and
gather evidence (pictures, videos, samples, documents, etc.) from industrial,
construction and commercial establishments.”

Through this statement, the Regional Board is requiring the Permittees to violate the Fourth
Amendment’s prohibition on illegal searches and seizures. The Fourth Amendment to the U.S.
Constitution states:

“The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated; and no Warrants
shall issue but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be
seized.”

The Fourth Amendment is clear in its policy of protecting the security and privacy rights of
individuals against unpermitted or unwarranted governmental invasions. The Permittees’
ordinance cannot allow unpermitted entry into private property for the purpose of mspection or
collection of evidence to ensure compliance with the Permittees’ Water Quality Ordinance. Any
entry info an industrial, construction or commercial establishment must be by permission of the

3 See 40 CFR 122.26(d)(2)(iv)(BX1).

A description of a program, including inspections, to implemerit and enforce an ordinance, orders or similar means to prevent
illicit discharges to the municipal separate storm sewer system; this program description shall address all types of illicit
discharges, however the following category of non-storm water discharges or flows shall be addressed where such discharges are
identified by the municipality as sources of pollutants to waters of the United States: water line flushing, landscape irmigation,
diverted stream flows, rising ground waters, uncontaminated ground water infiltration (as defined at 40 CFR

35.2005(20)) to separate storm sewers, uncontaminated pumped ground water, discharges from potable water sources, foundation
drains, ajr conditioning condensation, irrigation water, springs, water from crawl space pumps, footing drains, lawn watering,
individual residential car washing, flows from riparian habitats and wetlands, dechlorinated swimming pool discharges, and stregt
wash water (program descriptions shall address discharges or flows from fire fighting only where such discharges or flows are
identified as significant sources of pollutants to waters of the United States); (emphasis added)
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Fehruary 13, 2009

owner or through administrative warrant as provided for in the County’s existing Water Quality
Ordinance. The County requests that Part V1.2 be amended to state:

“The Permittees shall carry out inspections, surveillance, and monitoring
necessary to determine corpliance with their ordinances and permits. The
Permittees’ ordinance must include adequate legal authority, to the extent
permitted by California and Federal Law and subject to the limitations on
municipal action under the constitutions of California and the United States, to
enter, inspect and gather evidence (pictures, videos, samples, documents, etc.)
from industrial, construction and commercial establishments.”

THE TENTATIVE ORDER INAPPORPRIATELY IMPLEMENTS TMDLS
DEVELOPED BY U.S. EPA FOR IMPATRED WATER SEGMENTS IN THE LOS
ANGELES REGION '

Part XVIIL.B.4 of the Tentative Order requires Permittees with discharges tributary to Coyote
Creek or the San Gabriel River to meet WLAs for Coyote Creek. Part XVIILB.5 requires the

County, as Principal Permittee, to develop a monitoring program to monitor flows in Coyote
Creek. The results are to be evaluated against numeric targets for Coyote Creek. (We refer to
these two provisions as the “Coyote Creek TMDL provisions.”) The Tentative Order does not
indicate how the WLAs or numeric targets were developed. There is a reference in Part
XVIILB.1 to a Coyote Creek TMDL developed by U.S. EPA and the Los Angeles Regional
Board. Presumably this refers to the TMDLs for Metals and Selenium for San Gabriel River and
Impaired Tributaries established by U.S. EPA for the Los Angeles Region (the “San Gabriel
River Metals TMDL?)."!

The County objects to the Coyote Creek TMDL provisions for several reasons. First, the
provisions would essentially implement a TMDL. for a segment of Coyote Creek that 1s not listed
as impaired. That is not permissible under the Clean Water Act. Under the Clean Water Act and
U.S. EPA’s implementing regulations, states are to identify impaired water segments (“water
quality [imited segments” or “WQLS”), rank them in order of priority, and then establish
TMDLs for those segments according to their ranking. See, e.g., San Francisco Bay Keeper v.
Whitinan, 297 F.3d 877, 880 (9th Cir. 2002). Coyote Creek is in the San Gabriel River
watershed. Its upper reach is located in Orange County within the jurisdiction of the Santa Ana
Regional Board. Its lower reach is in Los Angeles County within the jurisdiction of the Los
Angeles Regional Board. The Los Angeles Regional Board has listed the lower reach as an
impaired water segment under section 303(d) of the Clean Water Act.’ The Santa Ana Regional
Board, however, has not listed the upper reach as an impaired segment, nor has it proposed the

* Neither the Fact Sheet for the Tentative Order nor the Findings in the Tentative Order provide any detail on the
Coyote Creek TMDL provisions. The Fact Sheet discusses the San Gabriel River Metals TMDL not in the TMDL
section of the document but rather in a section titled “Sub-Watersheds and Major Challenges.” The County agrees
that attempting to implement and enforce a TMDL developed for one region by the Regional Board of another
region would be a “major challenge.”

* The Los Angles Regional Board's current “2006 CWA Section 303(d) List of Water Quality Limited Segments
Requiring TMDLs” identifies 13 miles of Coyote Creek as impaired for various pollutants and stressors.
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upper reach for listing as impaired under section 303(d). See Santa Ana Regional Board, 2006
CWA Section 303(d) List of Water Quality Limited Segments Requiring TMDLs.

Because the upper reach of Coyote Creek is not listed as an impaired segment (i.e., a WQLS), it
is not appropriate to establish a TMDL for that segment.® The fact that the upper reach
(nonimpaired) flows into the lower reach (impaired) of the Coyote Creek is irrelevant. If the .
Regional Board could establish WLAs for nonimpaired water segments simply because they
flow into impaired segments, it would render meaningless the mechanism for listing water
segments, and then developing TMDLs for those segments. See, e.g., Statc Water Resources
Control Board, Water Quality Control Policy for Developing California's Clean Water Act
Section 303(d) List, adopted September 30, 2004. Rather than calling for TMDLs on a segment
by segment basis, under the Tentative Order’s “iributary discharge” approach the Clean Water
Act would simply have required TMDLs on a watershed-wide basis.

The second reason the County objects to the Coyote Creek TMDL provisions is that they
effectively implement a TMDL where no implementation plan currently exists. As the Tentative
Order acknowledges, there is no implementation plan for the Coyote Creek TMDL.” An
implementation plan “describes the approach and required activities required to ensure that the
allocations are met.” See State Water Resources Control Board, Total Maximum Daily Loads
(TMDL) Questions & Answers, (April 2001). Until a TMDL, including an implementation plan,
is incorporated into the Regional Board’s Basin Plan, the TMDL is not enforceable. /d.

For other established TMDLs in the Santa Ana Region, where no implementation plan has been
adopted, the Tentative Order simply requires that the Permittees continue participaiing in the
development of the implementation plans. See, e.g., Parts XVIIL.B.1 and 3. For the Coyote
Creek TMDL, however, the Tentative Order requires Permittees to develop and implement
source control BMPs designed to meet the Coyote Creeck WLAs and to monitor Coyote Creek
flows and evaluate the results against Coyote Creek numeric targets for total recoverable metals.
In other words, Permittees are required to effectively implement the Coyote Creek TMDL.
However, unless a Coyote Creek TMDL is developed and incorporated into the Santa Ana Basin
Plan, the Santa Ana Regional Board cannot require Permittees to unplement the TMDL.
Accordingly, the County objects to the Coyote Creek TMDL prowsmns

Finally, and related to the above grounds, the County objects to the Coyote Creck TMDL
provisions to the extent the Regional Board appears to be attempting to adopt and implement a
TMDL. for the upper reach of Coyote Creek without going through the rigorous public process

¢ States may adopt “informational” TMDLs for water segments not identified as impaired. These are “estimated”
TMDLs, for the purpose of developing information only. See Clean Water Act Section 303(d)(3).

7 Asnoted above, the Coyote Creek TMDL referenced in Part XVIILB.1. of the Tentative Order presumably refers
10 the TMDLs for Meétals and Selenium for Sam Gabriel River and Impaired Tributaries established by U.S. EPA for
the Los Angeles Region.

¥ The Tentative Order provides that Permittees” source-control BMPs will be required “until a TMDL
implementation plan is developed.” As noted above, if the Santa Ana Regional Board amends its Basin Plan to
incorporate a TMDL (including an implementation plan) for the upper reach of Coyote Creek, Permittees may be
required to meet a waste Joad allocation to implement the TMDL. An implementation plan developed by the Los
Angeles Regional Board for the lower reach of Coyote Creek and incorporated into the Los Angeles Basin Plan
would be irrelevant to dischargers located in the Santa Ana region tributary to the upper reach of Coyote Creek.
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required to establish and implement a TMDL. If the Regional Board intends to establish,
implement, and enforce TMDLs for the upper reach of Coyote Creek, it needs to conduct a water
body assessment for the segment, develop LAs and WLAs for the segment, develop an
implementation plan for meeting the allocations, amend the Santa Ana Basin Plan to incorporate
the TMDLs, and allow public participation in the process. See State Water Resources Control
Board, Total Maximum Daily Loads (TMDL) Questions & Answers, (April 2001). It cannot
simply adopt the allocations and implementation plan developed by or for another Regional
Board for a downstream waterbody. 9

An example of how cross-jurisdictional TMDL development could occur is found in the San
Francisco Regional Board’s mercury TMDL for the San Francisco Bay. In that TMDL, the San
Francisco Regional Board included a waste load allocation for sources within the Central Valley
Region whose discharges are tributary to San Francisco Bay. However, at the same time, the
Central Valley Regional Board was developing its own mercury TMDL for upstream water
bodies. The San Francisco Regional Board’s WLA for the Central Valley Watershed, in effect,
represents the reduction that will be obtained once the Central Valley Regional Board’s TMDL is
implemented. In other words, the San Francisco Regional Board’s allocation 1s more of an
accounting mechanism that assures sources within the jurisdiction of the San Francisco Regional
Board are credited with the reductions that will be obtained through the Central Valley Regional
Board’s TMDL once it is implemented.'® The San Francisco Board did not attempt to enforce its
WLA on Central Valley Region sources, nor did the Central Valley Regional Board simply adopt
the San Francisco Board’s allocation as its own."

CONCLUSION

In summary, the Tentative Order has included requirements that are outside the scope of
authority given to the Regional Board by the Clean Water Act’s NPDES program. The goal of
the Tentative Order is to reduce the discharge of pollutants in urban stormwater runoff to waters
of the U.S. to the maximum extent practicable to protect water quality standards. The Regional
Board must ensure that the requirements in the Tentative Order are not prescriptive and are in
compliance with federal law. The County hopes that the Regional Board will consider the
numerous methods in which compliance with the MEP standard can be accomplished and that

? Both the Fact Sheet and the Findings state that Permittees are “expected to implement programs and policies
consistent with the metals and selenium TMDLs for the San Gabriel River watershed.” In other words, they are
“expected” to implement the Coyote Creek TMDLs developed for the Los Angeles region. '

' San Francisco Regional Board staff refused to assign allocations to individual Central Valley sources, stating that
“these sources are outside our jurisdiction, and the Central Valley Water Board is developing mercury TMDLs that
will more effectively address these sources . . .7 Staff Report, Proposed Amendment to the Water Quality Control
Plan (Basin Plan) for the Sun Francisco Bay Region to Establish San Francisco Bay Mercury Total Maximum
Daily Load (TMDL) and Implementation Plan, Mecting Date: September 15,2004,

1 perhaps a better example of how to address waters crossing jurisdictional boundaries can be found in the .
Tennessee F. Coli TMDL approved by U.S. EPA. See, Total Maximum Daily Load (TMDL) for E. Coli in the
South Fork Holston River Watershed (September 2006). The Tennessee TMDL identifies impaired waters in a
portion of the watershed that is located in Virginia. Tennessee did not attempt to adopt a TMDL for the Virginia
waters or impose allocations. Rather, it simply acknowledged the issue and indicated that Virginia is addressing it
through its own TMDL for fecal coliform.
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the Regional Board will not impose requirements that are appropriately handled through other
regulatory mechanisms.
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ATTACHMENT B
TECHNICAL ISSUES AND COMMENTS ON
TENTATIVE ORDER NO. R8-2008-0030
NPDES NO. CAS618030

INTRODUCTION

Attachment B contains the principal technical comments of the County of Orange (the “County”™)
on Tentative Order NO. R8-2008-0030 dated November 10, 2008 (“Tentative Order”). These
comments are divided into three sections: (1) General Comments; (2) Findings; and (3)
Sections. At times, the issues and concerns raised will pertain to more than one section of the
Tentative Order.

The County has endeavored to provide a complete set of comments on the Tentative Order.
However, the County reserves the right to submit additional comments relating to Tentative
Order No. R8-2008-0030 and the supporting Fact Sheet/Technical Report to the Regional Board
in. the future.

GENERAL COMMENTS

TENTATIVE ORDER IS INCONSISTENT REGARDING THE NAMING OF THE
PERMITTEES THAT ARE REGULATED

The Tentative Order inconsistently identifies the Permittees in three primary locations, a) the
subject line in the Fact Sheet, b) the header in the Tentative Order, and c) the header in the
Monitoring and Reporting Program (MRP). All references should consistently identify the
Permittees as:

“The County of Orange, Orange County Flood Control District, and the Incorporated Cities of
Orange County within the Santa Ana Region”

FINDINGS
TENTATIVE ORDER REQUIREMENTS AND NUMERIC EFFLUENT LIMITS

¢ Maximum Extent Practicable (A.3., page 2)
The Tentative Order includes a definition of Maximum Extent Practicable (MEP) that is
inconsistent with current case law, the Fact Sheet and the definition included in the
current NPDES permit.

The Fact Sheet States (V1. page 13):

Maximum Extent Practicable (MEP) means to the maximum extent feasible, taking into
account equitable considerations of synergistic, additive, and competing factors,
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including but not limited to, gravity of the problem, technical feasibility, fiscal feasibility,
public health risks, societal concerns, and social benefits.

However, the Tentative Order states (A.3., page 2):

MEP is not defined in the Clean Water Act; it refers to management practices, control
technigues, and system, design and engineering methods, and such other provisions as
the Administrator or the State determines appropriate for the control of pollutants taking
into account considerations of synergistic, additive, and competing factors, including, but
not limited to, gravity of the problem, technical feasibility, fiscal feasibility, public health
risks, societal concerns, and social benefits.

By modifying the definition of MEP to include “and such other provisions as the
Administrator or the State determines appropriate for the control of pollutants...”, the
Regional Board appears to have determined, contrary to current case law, that the
discretion that the state has to use “such other provisions” is a part of the definition of
MEP. However, we would strongly disagree with that interpretation and submit that this
discretion is outside of the definition of MEP and, therefore, subject to California law.

Under federal law, municipal stormwater discharges must comply with section 402(p) of
the Clean Water Act, which requires that cities reduce stormwater to the maximum extent
practicable. (33 U.S.C. Section 1342(p)(3)(B)(ii1)})) Whenever a Regional Board imposes
pollutant restrictions in a wastewater discharge permit more stringent than what federal
law requires, California law requires the Board to take into account the public interest
factors of Water Code section 13241, which includes economic factors and the cost of
compliance. (City of Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4th
613, 627.). Thus, if the Regional Board seeks to impose any requirements that go beyond
those set forth in section 402(p), the Regional Board must evaluate the public interest
factors in Water Code section 13241 prior to permit adoption.

As such, the County recommends that the Finding be modified as follows to be consistent
with the Fact Sheet definition:

MEP is not defined in the Clean Water Act; it refers to management practices, control
techmques and system deszgn and engmeermg methods grclsrel other provisions-as

: #e for the control of pollutants taking
into account conszdemnons of synergistic, addztwe and competing factors, including, but
not limited to, gravity of the problem, technical feasibility, fiscal feasibility, public health
risks, societal concerns, and social benefits.

¢ Illegal Discharges Definition (N.70., page 22)
The explanation in Finding N.70, that the first term permit required the Permittees to: ...
(2) eliminate iltegal and illicit discharges to the MS4s. . .is incorrect. Section II. 9 of
NPDES N. CA 8000180 established a responsibility for the Permittees to Respond to
emergency situations such as ..... illegal discharges/illicit connections. Further, Section
I1.1. of this permit required the dischargers to .. prokibit illegal discharges. In response
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to these obligations, the Permittees developed and adopted local legal authority creating

a prohibition on #llicit connections and prohibited discharges (see Sec. 9-1-40. of the
Codified Ordinances of the County of Orange for example). The Finding should be
revised for consistency with this programmatic history and specific use of the terms ilficit
connection and prohibited discharge in Orange County.

¢ Iliegal Discharges Definition (N.70., page 22)
Finding N.70, for the first time, deﬁnes illegal discharges to include “any dlscharge {or
seepage) to the municipal separate storm sewer that is not composed entirely of
stormwater and not one of the authorized discharges” [emphasis added]. This is
problematic for several reasons.

First, this new definition of illegal discharges will significantly impact the Permittees’
resources and does not fit within the context or intent of the illegai discharges/illicit
connections (ID/IC) program. The Permittees have a program to address illegal
discharges (Section 10 of the Drainage Arca Management Plan and Local
Implementation Plan). This ¢comprehensive program includes procedures for detecting,
responding to, investigating and eliminating these types of discharges in an efficient and
timely manner. Including “seepage” in this definition means that the Permittees may now
have to use a series of resource intensive investigations in order to detect these types of
discharges within the channels and underground pipes. Further — they would then have to
investigate these discharges, but do not have a way to eliminate them given that the
discharges are resulting from groundwater seeping into the channels. Short of sealing the
channel bottom and walls, which is not technically feasible, these types of discharges can
not be eliminated. Thus, it is unclear how the Permittees can be expected to include this
whole new category of passive, groundwater seepages into the ID/IC program and remain
in compliance with the permit.

Second, the inclusion of a new category of discharges, “seepage”, seems counter to the
definition of illicit discharges provided in Finding 11 on page 4. The definition
states”Illicit discharge means any disposal, either intentionally or unintentionally, of
material or waste that can pollute urban runoff or create a nuisance. [emphasis added]”.
This definition includes an intent to actively “dispose” of a material or waste. It does not
seem to include passive groundwater seepage that enters the storm drain system.

The County recommends that the Finding be modified as follows:

lllegal discharge means any discharge for-seepagel to the municipal separate storm
sewer that is not composed entirely of stormwater except for the authorized discharges
listed in Section IIT of this permit. lllegal discharges include the improper disposal of
wastes into the storm sewer system,
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NEW DEVELOPMENT/SIGNIFICANT REDEVELOPMENT — WQMP/LIP/LID

e Effective Impervious Area (L.62., page 19)
Finding 62 identifies that USEPA has determined that, by limiting the effective
impervious area (EIA) of a development site to 5% or less, downstream impacts could be
minimized. However, USEPA, in several statements made by Dr. Cindy Lin at the
November 14,2008 CASQA General Meeting, has recently suggested that the 5% EIA
metric should only be considered as an example and that USEPA is open to consideration
of other metrics for low impact development (LID).

“At EPA Region IX, we’re strongly promoting LID strategies that lead to
infiltration, evapotranspiration, capture and re-use of stormwater to maintain or
restore natural hydrology and improve water quality.”

“We’re encouraging permitting agencies to, as much as possible, incorporate LID
provisions into MS4 permits with clear, measurable, and enforceable
requirements.”

“The new MS4 permits should include quantitative requirements to enable all
parties to clearly identify performance expectations for LID implementation and
permit provisions should include specific enforceable and measurable
requirements that will result in water quality improvement.”

“We completely understand that there is still the science going on, but it is now
our job also to have some kind of a target goal and so, for us, even with Ventura
County having a 5% effective impervious area, we’re not saying that that is what
you absolutely have to do. We are saying — here’s an example of a draft permit
with something that is specific, that’s concrete, that’s quantitative, that we can
understand. That, later when we come back, we can say — did we meet this goal?”

“Given your best judgment, your expert opinion, on what you experience and
what you are seeing on the ground, what are those specific requirements you can
give back to your Regional Board. We want to make sure that there is something
workable. We are asking that you come to us and say — this is what we can do,
this is what we can put in a permit.”

Further, at the same November 14,2008 CASQA General Meeting the principal author of
the cited Southern California Coastal Water Research Project (SCCWRP) study
effectively refuted the notion that their work constituted advocacy for a 5% EIA
performance standard for land development. These comments and observations point to
the lack of a technical consensus on a performance standard for land development
mtended to produce urbanized landscapes that better mimic the hydrological response of
undeveloped areas.

The County would submit that, in order to resolve current uncertainty and ensure that the
technically valid objectives for the land development program are established, there
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needs to be an opportunity to continue to develop a contextual approach for Orange
County through a stakeholder driven process that incorporates input from those engaged
in design and tmplementation of LID based practices. In addition to resolving areas of
technical uncertainty, such a process would also provide an opportunity to integrate
stormwater management into efforts to comply with other mandates such as SB 375,
which requires the development of sustainable community strategies, and AB1881, which
focuses on water conservation. Alternative language for Finding 62. is provided below.

62. There are many different gquantitative metrics and approaches that have been
approved and/or are being considered throughout California and the country to ensure
that LID-based principles are incorporated into development projects The variety of
metrics and approaches is a result of the fact that this is a newly emerging area for
stormwater programs and the uncertainty regarding the technical feasibility of
implementation and the nexus to water quality benefits.

Integration of LID into new and redevelopment stormwater standards has taken several
Jorms including (but not limited to) peak flow controls, volume reduction, onsite
retention, volume reduction tied to a pollutant load target, and impervious area
reduction. Examples of each approach are provided below.

e Peak flow controls - post-project/development is equal to or less than pre-
project/development plus treatment control

Contra Costa County. Requires peak flow conirol (post-development < pre-
development) plus treatment control. Standards also prioritize the use of
BMPs with the first preference being no net increase of impervious cover and
second preference being the use of specified infiltration practices. The
[framework for compliance demonstration makes use of the preferred practices
easter than conventional practices, such as detention basins. This requirement
applies to both new development and significant redevelopment alike.
Available at: ywww.cocleainvater.ore/nevi-developmenic 3/stormwaler-c3-

suidebool/.

o Volume reduction — post-project/development stormwater runoff volumes be
reduced to levels equal to or less than pre-project/development stormwater
runoff volumes

Los Angeles County: Recently adopted an ordinance that requires that posi-
development stormwater runoff volumes be reduced to levels equal to or less
than pre-development stormwater runoff volumes. This requirement applies to
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both new development and redevelopment alike. Available at:
http nignning co lo cons/soGreenBuildingProgram, fum.

Onsite retention - onsite retention of the volume from a specified design
storm.

City of Santa Barbara: Requires the onsite retention of the runoff volume from
1-inch/24 hr storm. This requirement applies to both new and redevelopment
and does not specify preference for low impact development strategies (e.g.,
possible that requirement could be met through use of detention basin or on-
site retention. Available at:

www,santabarbaraca gowNRrdonlyres/ I I FA 730183491 E-4882-
49EET7789DF8/ 0 Manual 071008 _Finod pdf

Volume reduction tied to a poliutant load target

State of Virginia: Virginia is considering the use of a volume reduction
requirement tied to a target phosphorus load reduction. Developers must
apply LID strategies to meet the target phosphorus load. If the target load
cannot be met solely through the use of LID strategies, additional
conventional BMPs (such as wet ponds) can be used to meet the remaining
load requirement. Available at:

www.ewpore/Besource Library/Center Docs/SW/ERTechlemo pdf.

Impervious area reduction - significant redevelopment projects reduce
existing site imperviousness by some percentage (typically 10-20%,).

State of Maryland: Requires that all significant redevelopment projects
reduce existing site imperviousness by 20%. Where site conditions prevent the
reduction of impervious arvea, BMPs (preference is stated for LID strategies)
shall be implemented to provide treatment control for at least 20% of site
imperviousness. A combination of impervious area reduction and treatment
controls may be used. The State is in the process of revising the Maryland
Stormwater Design Manual to better integrate LID strategies for new
development. A summary of the redevelopment policy can be found at:

wiww. o, siaie. md us/assels/documeny Urban_redevelopment%202005.pdf

In order to identify and implement the most appropriate metric and approach for
development in the Orange County area, the permittees should utilize a stakeholder
driven process and engage those experienced with LID design and implementation, those
engaged in LID research, those engaged in review and approval of development projects,
as well as other interested stakeholders including the Regional Board, and environmental

groups.
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Existing Model WQMP (1..63., page 20)

Finding 63 refers to the Model WQMP developed by the Permitiees and the requirements
for inclusion of site design, source control, and treatment control BMPs for new
development and significant re-development projects. However, this discussion does not
recognize the inclusion in the Model WQMP of Section 7.11 -3.2.4 Identify Hydrologic
Conditions of Concern (HCOC). This section identifies the process to determine if a
project site’s hydrologic regime would be considered a condition that would have a
significant impact on downstream natural channels and habitat integrity, alone or in
conjunction with impacts of other projects. Where downstream conditions of concern
have been identified, the project is required to maintain the pre-project hydrologic
conditions affecting downstream conditions of concern by incorporating site design,
saurce control, and treatment controls. Since adoption of the Model WQMP, new
development and significant re-development projects are required to perform this
assessment and incorporate appropriate BMPs to ensure existing hydrologic conditions
are maintained. Certain jurisdictions have employed HCOC mapping efforts to assist
developers in identifying areas where HCOC conditions exist. The County proposes a
mapping effort to identify HCOC areas in the Santa Ana Region of Orange County while
an appropriate LID metric is developed. This effort will provide a tool that project
proponents can use to better comply with the existing HCOC requirements of the Model
WQMP.

The County recommends that additional language be added to Finding 63. to provide an
interim measure and tool to protect susceptible areas while the development standards are
being revised.

Incorporated into the Model WOMP and required in the development of a WOMP for
new development and significant re-development projects is Section 7.1 -3.2.4 “Identify
Hydrologic Conditions of Concern (HCOC)". An HCOC exists if a change to a project
site’s hydrologic regime would be considered a condition of would have a significant
impact on downstream natural channels and habitat integrity, alone or in conjunction
with impacts of other projects. Currently, new development and significant re-
development projects are required to perform this assessment and incorporate
appropriate BMPs to ensure existing hydrologic conditions are maintained. Certain
Jurisdictions have emploved HCOC mapping efforts to assist developers in identifying
areas where HCOC conditions exist. In the interim, while the development standards are
being revised, the permittees will conduct an HCOC mapping effort in the first six months
after adoption of the Order to identify HCOC areas in the Santa Ana Region of Orange
County.
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SECTIONS

DISCHARGE LIMITATIONS/PROHIBITIONS

“Présumption” and Public Education Requirements (II1. 3. i. Page 30)

Consistent with the federal regulations and prior permits, Section IT.3. of the Tentative
Order notes that certain discharges need not be prohibited by the Permittees unless they
are identified as a significant source of pollutants. The Tentative Order also notes in
Section IIL.3. that changes to the list of exempted discharges (including changes made by
the Regional Board) should be predicated on a finding that a particular type of discharge
is a significant source of pollutants. There is no finding in the Tentative Order that
justifies the requirement that all of these previously exempted discharges should now be
presumed to be significant sources of pollutants until determined otherwise.

The Tentative Order also requires the Permittees to incorporate public education and
outreach activities directed at reducing certain categories of discharges even if they are
not substantial coniributors of pollutants to the MS4s and receiving waters (such as air
conditioning condensate, passive footing drains, etc.). In the absence of any supportive
finding regarding either of these new requirements, the Discharge Limitations/
Prohibitions section of the Tentative Order (Order No. R8-2002-0010)should be retained.

Categories of Discharges (IIL 3. i. c. Page 31)

The Tentative Order includes a new category of discharge “irrigation water from
agricultural sources”. Although the discharge limitations/prohibitions have typically
included a category entitled “landscape irrigation, lawn garden watering and other
irrigation waters” the nexus to agriculture sources has never been made in previous
permits and is counter to the federal regulations [40 CFR 122.26(d)(2)(iv){(B)(1)].

The proposed inclusion of the new category is also inconsistent with the Findings and
Fact Sheet, specifically:

Finding C.13, page 5 — “Urban activities also generate non-storm water
discharges such as air conditioning condensate, irrigation runoff, individual
residential car washing, etc., generally referred to as de minimus type of
discharges.” [emphasis added]

Finding M.68, page 21 — “The MS4s generally contain non-storm water flows
such as irrigation runoff, ranoff from non-commercial car washes, runoff from
miscellaneous washing and cleaning operations, and other nuisance flows
generally referred to as de-minimus discharges.” [emphasis added]

Finding S. 87, page 27 — “The Coastal Zone Act Reauthorization Amendments of
1990 (CZARA), Section 6217(g), requires coastal states with approved coastal
zone management programs to address non-point source pollution impacting or
threatening coastal water quality. CZARA addresses five sources of non-point
pollution: agriculture, silviculture, urban, marinas, and hydromodification. This
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order addresses the management measures required for the urban category, with
the exception of septic systems. Compliance with requirements specified in this
Order relieves the permittees for developing a non-point source plan, for the
urban category, under CZARA. The Regional Board addresses septic systems
through the administration other programs. [emphasis added]

Fact Sheet IV, page 6 — “In addition, there are storm water discharges from
agricultural land uses, including farming and animal operations. However, the
CWA specifically excludes agricultural discharges from regulation under this
program.” [emphasis added]

The category “irrigation water from agricultural sources” needs to be deleted from the
Tentative Order and, instead, be addressed through other regulatory mechanisms.

LEGAL AUTHORITY

Reporting (VI. 6, page 34)

The Tentative Order includes a section that requires the Permittees to report threats of
potential violations of the Industrial or Construction General Permits. This requirement
essentially requires the Permittees to make a determination regarding the compliance
status of a regulated entity with these permits. Since the Permittees do not administer or
enforce those permits, the only reporting that can be provided is with regard to
conformance with local codes and ordinances. The Section should be modified as
follows:

6. The Permittees shall continue to provide notification to Regional Board staff

regarding stormwater related information gathered during site inspections of

mdustrlal and constructzon sites feglﬂa{ed—bffehe—sméewﬂe—@eﬁefal—sfeeﬁﬁwm

Do 1 ] A ewrd

The nouﬁca’aon shall mclude any s1gmﬁcant ebsefved-we}&‘&eﬁs—er—ﬂqfeat—ef
petential violations of the General-Permits local codes and ordinances (e-g

problematic-housekeepingissues); prior history of violations, any enforcement

actions taken by the Permittee, and any other relevant information. (Also see
notification requirements under Sections VIIE, IX, and X of this Order.)

LITTER, DEBRIS AND TRASH CONTROL

Trash Characterization (VIIL. 5, page 36)

The Tentative Order requires each Permittee to undertake trash characterizations. The
Section should be modified to identify this requirement as solely an obligation of the
Principal Permittee.

MUNICIPAL INSPECTIONS OF COMMERCIAL FACILITIES

Types of Commercial Facilities (X.1, page 40 and 41)
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The Tentative Order adds 11 new categories of commercial facilities that will be subject
to Permittees inspection. This new requirement, which represents a significant
mvestment of resources for the Permiitees, is not supported within the Findings or Fact
Sheet. Although the Permittees agree that the commercial program and related
inspections need to be continued during this permit term, it is critical that any new
categories of commercial facilities that are added are documented as significant source of
pollutants within this region. The new categories of commercial facilities should be
deleted from the Tentative Order until such a time that these types of facilities have been
determined to contribute a significant pollutant load to the MS4.

“Commercial facilities may include, but may not be limited to.

b) Automobile mechanical repair, maintenance, fueling or cleaning;

(23307 I 32 1 ) L IFTIJAEE=

h) Eating or drinking establishments, including food markets and restaurants;
i) Automobile and other vehicle body repair or painting;

o) Nurseries and greenhouses;

p) Landscape and hardscape installation;

q) Pool, lake and fountain cleaning;

s5) Other commercial sites/sources that the permittee determines may contribute a
significant pollutant load to the MS4; and,

1) Any commercial sites or sources that are tributary to and within 500 feet of an

area defined by the Ocean Plan as an Area of Special Biological Significance.

Types of Commercial Facilities (X.1, page 40 and 41)

The Tentative Order added the commercial facility category “transport, storage or
transfer of pre production plastic pellets”. While the Permittees understand the intent of
the Regional Board in wanting to add these facilities to the program so that they are
inspected, this category of facilities are better suited for the industrial program instead of
the commercial program. In the Los Angeles Region, due to the types of facilities that
typically handle pre-production plastic pellets, the stormwater inspection staff has
inspected plastic products manufacturing facilities to determine compliance with the
Industrial General Storm Water Permit. The County recomumends that this category of
facility be moved to the industrial program.
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Inspection Frequencies (X.2, page 41)

The Tentative Order added a new requirement that, after the Permittees prioritize the
commiercial facilities for inspection based on the threat to water quality (based upon
established criteria such as type of facility, location, potential for discharge, history of
discharges, proximity and sensitivity of recelvmg waters, and materials used and
generated at the site), there must be a minimum percentage allocation of the prioritized
sites (10% high priority, 40% medium, and remaining % low) within the commercial
facility inventory.

There is no justification in the Findings or Fact Sheet for this designation. If the use of
the prioritization system and/or criteria are viewed as problematic, then the Permittees
would recommend that the Tentative Order address revisiting the existing system to fix
potential flaws instead of arbitrarily assigning percentage breakdowns.

The County recommends revising this language as follows:

Each permittee shall conduct inspections of its commercial facilities as indicated below.
To establish priorities for inspection, the permittees shall continue to prioritize
commercial facilities/businesses within their jurisdiction as a high, medium or low threat
to water quality based on such factors as the type, magnitude and location of the
commercial activity, potential for discharge of pollutants to the MS4, any history of
unauthorized, non-stormwater discharges, proximity and sensitivity of receiving waters,
material used and wastes generated at the site. Within 6 months of the adoption of this
Order, the permittees shall review their existing prioritization system, criteria, and
results based on the inspections, and determine if any modifications are necessary. The
modifications shall be completed wzthzn /i months of the determmatmn and reported on in

Mobile Businesses (X.8, page 42)

The Tentative Order adds a new requirement to develop and implement a mobﬂe business
program for four (4) categories of mobile businesses including a) mobile auto
washing/detailing, b) equipment washing/cleaning, c) carpet, drape, and furniture
cleaning, and d) mobile high pressure or steam cleaning. The program must include the
tracking, identification of BMPs for the mobile businesses, development of an

enforcement strategy, a notification effort for all businesses, and the development of an
adn

Ohu \.taUIJ. a.uu uuuuauun lJLGsJ.aJJ..I.

If the Tentative Order is going require the development and implementation of a
significant new element of the commercial program, the Findings and Fact Sheet must
also provide a technical basis for this addition. Mobile businesses present a unique
regulatory challenge in stormwater regulation for several reasons including:
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o The regular, effective practice of unannounced inspections is difficult to
impossible to implement;

¢ Identifying mobile businesses is difficult because they are often not permitted
or licensed; and

e Mobile businesses are transient in nature, advertise a mobile phone nurnber as
the only means of contact and may have a geographic scope of several cities
or the entire region.

The Tentative Order should include language that limits the scope of the section uniil the
costs and benefits of the program are better understood by allowing the Permittees to
identify a mobile business category that may be a significant source of pollutants and
develop a pilot regulatory program. The pilot program, to be completed in the first three
years of the permit, would allow thée Permittees to work together on a regional basis to
develop and then implement an appropriate framework for addressing mobile business
over the balance of the permit term.

Within 12 months of adoption of this order, the principed permittees shall develop a
mobile business pilot program. The pilot program will address one category of mobile
business, which may include: mobile quto washing/detailing; equipment
washing/cleaning: carpet, drape, furniture cleaning: or mobile high pressure or steam
cleanine. The pilot program will include at least twe (2) notifyications of the alt
individual mebile businesses operating within the County concerning the minimum

source control and pollutlon prevenrzon measures thar thev must de—velep«&ﬁd mglemem‘

ef&d@p&m—@ftkﬂ—&fﬁi&f‘—@h%eﬁﬁﬂl 1 he pzlot program wzll also mclude the permitice

shall development of an outreach and enforcement strategy to address mobile businesses.
Edch The permitiees shall else develop and distribute the BMP Fact Sheets for the
mobile business selected es-that-has-been-developed-by-the-permitiees. At a minimum, the
mobile business BMP Fact Sheets #Araining-program should include: laws and
regulations dealing with urban runoff and discharges to storm drains, appropriate BMPs

and proper procedures for disposing of wastes generated from-each-mobile-business.

RESIDENTIAL PROGRAM

Pollution Prevention Measures (X.1.2, page 43)

The Tentative Order adds a new requirement for the development and implementation of
a residential program to reduce the discharges from residential areas to the maximum
extent practicable. Given the success of the Permittees’ public education and outreach
program — Project Pollution Prevention — which has demonstrably changed residents’
awareness and behaviors in Orange County, this requirement appears duplicative of
existing education and outreach efforts. However, there is also a concern that the
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obligation to “require” residents to implement BMPs is contrary to current educational
approaches which are striving to engender a stewardship ethic and may ultimately erode
public support. If this section is retained, the County recommends that it be modified as
follows:

2. The permitices should identify residential areas and activities that are potential
sources of pollutants and develop Fact Sheets/BMPs. At a minimum, this should
include. residential auto washing and maintenance activities, use and disposal of
pesticides, herbicides, fertilizers and household cleaners; and collection and
disposal of pet wastes. The permittees shall encourage require residents to
implement pollution prevention measures. The permittees should work with sub-
watershed groups (e.g., the Serrano Creek Conservancy) to disseminate latest
research information, such as the UC Master Gardeners Program36 and USDA’s
Backyard Conservation Program.

NEW DEVELOPMENT (INCLUDING SIGNIFICANT RE-DEVELOPMENT)
The New Development provisions include significant new requirements related to SUSMP, LID

and Hydromodification. The flow chart provided below is an attempt to graphically represent
the County’s understanding of and interplay between these provisions as currently written.
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For the reasons stated in the comments related to Finding 62, the County believes that there
is a vital need to develop a contextual approach to the revised land development provisions
of the Tentative Order. Instead of seeking to establish a Countywide performance standard
for land development upon permit adoption, these new requirements need to be developed in
a stakeholder driven process with the goal of producing a substantially revised Model
WQMP within 12-24 months. The elements of the revised Model WQMP would include an
integration of SUSMP, LID and hydromodification requirements informed by consideration,
on a watershed-by-watershed basis, of the opportunities and constrainis presented by the
urbanized landscape, water balance within each watershed, the ecological condition of
individual stream systems, and other mandates (as previously noted) for more sustainable
patterns of urban and sub-urban development. Provided in the sections below are the
detailed technical comments that encompass the County’s vision for New Development in
the Orange County area.

The County is also concerried about the provision relating to pre-approved projects (XII. J, p.
58). Requirements for LID and hydromodification will need to be considered at the earliest
stages of project conception and design and so those projects that are in the middle or nearing
the end of project design but do not have an approved WQMP at the time of adoption of the
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permit will be required to re-design the project, placing an undue burden on project
proponents. Consequently, the County strongly recommends that the “grandfathering”
provision of the current permit be used to avoid major disruption and undue burden to
projects that are close to completion of their design phase.

A: GENERAL REQUIRMENTS

WOQMP Guidance (XTELA.2., page 44)

Section XII.A.2. requires that the Permittees, within 6 months of adoption of the
Tentative Order, develop a WQMP guidance document to more effectively ensure that
water quality protection, including LID principles, are considered in the earliest phases of
a project. The schedule for developing this guidance does not allow sufficient time to
develop and institutionalize an effective guidance document through the necessary
consultative stakcholder process. The Tentative Order should also therefore be modified
to allow at least 12 months for each Permittee to revise its LIP at the same time to be
consistent with the WQMP guidance.

2. Within 12 months of adoption of this ovder, the principal permittee, in collaboration
with the permittees, shall develop a guidance document utilizing a stakeholder driven
process for the preparation of conceptual or preliminary WQOMPs to more effectively
ensure that water quality prorectzon mcludmg LID prmcgples is conszdered in the
earlzest phases of a pro;ect e : : HEGFPOT

Wzrhm £2 18 8 monrhs of adopnon of thzs order each permzttee shall revise its LIP to be
consistent with the guidance. The permittees are encouraged to require submission of a
conceptual WOMP as early in the planning process as possible.

CEQA Document Preparation Review (XI1.A.6, page 45)

Section XII.A.6 requires the Permittees to perform an annual review of their planning
procedures and CEQA document preparation processes. Review of the planning
procedures and the CEQA document preparation processes on an annual basis 1s
unnecessary. The Tentative Order should be modified to require that a review of the
planning procedures and CEQA document preparation processes should be completed
concurrently with finalization of the revised land development provisions of the DAMP.

6. The permitiees shall eontinme-to review their planning procedures and CEQA
document preparation processes at the time of DAMP finalization and no later than 24
months after the adoption of the Order, en-an-armmal basis: to ensure that urban runoff-
related issues are properly considered and addressed. If necessary, these processes shall
be revised to consider and mitigate impacts to stormwater quality. Should findings of the
review result in changes to the above processes, the permittee shall include these changes
in the LIP and submit a revised copy of the LIP to the Regional Board with the next
annual repori. The permittees shall ensure that the following potential impacts are
considered during CEQA reviews:...
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B. WATER QUALITY MANAGEMENT PLAN (WQMP) FOR URBAN RUNOFF
(FOR NEW DEVELOMENT/SIGNIFICANT REDEVELOPMENT)

e Commercial and Industrial Developments (XILB.2.(c), page 47)
Section XIL.B.2.(c) lowers the threshold criterion for commercial and industrial
developments to comply with WQMP requirements from 100,000 square feet to 10,000
square feet. The findings and fact sheet should explain the basis for lowering the
threshold criterion.

e Streets, roads, highways - This provision especially the proposed LID requirement is
particularly difficult for linear projects. In lieu of applying the LID requirement to
streets, roads and highway the County suggests that these type of projects be required to
incorporate where feasible EPA’s Managing Wet Weather with Green Infrastructure:
Green Streets.

» Retail Gasoline Outlets (XI1.B.2.(j), page 47)
Section XILB.2.(j) includes, as a category of priority development projects, Retail
Gasoline Outlets of 5,000 or more square feet with a projected average daily traffic of
100 or more vehicles per day. However, the fact sheet does not provide any technical
basis for inclusion of RGOs as a priority development project category. It should be
noted that the DAMP already prescribes a suite of BMPs specific to RGOs. Subjecting
RGOs to WQMP requirements imposes duplicity where it is not needed. Section
XI1.B.2.(j) should be removed from the Tentative Order. '

»  WOQMP Goals (XII.B.3., page 48)
Section XII.B.3. Identifies goals associated with WQMPs. However, these “goals™ are
currently written as specific requirements in a section that otherwise addresses project
thresholds for WQMP preparation and numeric sizing criteria for treatment controls. The
placement is confusing regarding how subsections a-d relate to each other and how they
are to be addressed in Section X11.B.4 Treatment Control Sizing. Sections XII.B.3 (a),
(b), and (c) should be relocated to a separate discussion of overall goals regarding
introducing all the land development provisions of the Tentative Order.

¢ Structural Infiltration BMPs (XILB.5., page 49)
Section XII.B.5.(d) requires the vertical distance from the bottom of the infiltration
system to seasonal high groundwater must be at least 10 feet. However, the Fact Sheet
does not provide any technical basis for the distance of 10 feet. In fact, studies by NURP
and Nightingale (1975; 1987a,b,c; 1989) and F. Napier (2008) have identified that
pollutant removal occurs for most pollutants in the first several inches of soil.
Furthermore the State Water Board is currently developing proposed regulations and
waiver for onsite wastewater treatment plans (OWTS). These regulations may be
relevant and provide a more technically based approach to protect groundwater from
infiltration BMPs. The technical basis for the distance of 10 feet should be provided or
the language should be revised to state that the vertical distance should be based on an
adequate protection of groundwater defined as no impact to groundwater quality. Section
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XI1.B.5.(f) identifies that systems must not be used for areas of industrial or light
industrial activity and areas subject to high vehicular traffic (25,000 or more daily
traffic). Clarification of a definition of “light industrial” should be specified in the
Tentative Order. The Fact Sheet does not provide any technical basis for the exclusion of
high vehicular traffic of 25,000 or more daily traffic and thus should be removed.

e Structural Infiltration BMPs (XILB.7., page 50)
Section XII.B.7. appears to require that WQMPs are to be required for all non-priority
projects. There are many types of non-priority projects, such as interior re-modeling,
which do not meaningfully lend themselves to the preparation of a WQMP. The County
requests that Section XIL.B.7. be revised to be consistent with DAMP Section 7.6.2 which
establishes the scope of project applicability with respect to WQMP requirements.

C. LOW IMPACT DEVELOMENT TO CONTROL POLLUANTS IN URBAN
RUNOFF FROM NEW DEVELOPMENT/SIGNIFICANT REDEVELOPMENT

o LID Site Design Principles (XIL.C.1., page 50)
Section XII.C.1. identifies a list of site design BMPs that should be taken under
consideration during each phase of priority development projects. However, the list
provided is a confusing mix of goals, tasks, and work products which does not provide a
clear basis for compliance. The list needs to be revised with thought toward a potential
future checklist of required considerations. Reference o accepted or forthcoming LID
guidance, such as the USEPA LID Guidance or the future SMC Technical Guidance
Manual, respectively, should also be considered.

¢ LID Site Design Principles (XII.C.2., page 51)

It is not clear why the major discussion of LID includes prescribed source control BMPs.
For the purposes of clarity, Section XI1.C.2 should be deleted.

s LID & Effective Impervious Area (X1L.C.3., page 51)
Section XII.C.3. requires the EIA for the project site shall be limited to 5% or less.
However, consistent with the comments provided regarding Finding 62, the County
would submit that EIA is not an appropriate project specific performance metric for LID.
The County would submit that in order to ensure feasibility of compliance as well as
water quality benefits associated with an LID metric that the Permittees develop an
integrated and contextual approach focused on volume retention and reduction through a
stakeholder process. This process would incorporate input from LID designers, academia
engaged in LID research, municipal stormwater and plan check staff, and environmental
groups to develop requirements that more effectively emphasize LID, can be feasibly
implemented and is protective of water quality. The development of an appropriate LID
metric is anficipated to require 12 months.
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The County recommends that Section XII.C.3. be rewritten to provide for the
devélopment of a contextual approach for the Orange County permit. Alternative
language for Section XI1.C.3. is provided below.

Within 12 months from the date of adoption of this Order, the permittees shall identify a
quantitative metric for incorporation of LID-based principles, update the new
development standards, and adopt the new development standards to be in compliance
with the development related requirements within the Order. In order to complete this,
the principal permittee shall utilize a stakeholder driven process that includes, to the
extent feasible, representatives from the permittees, LID designers, academia engaged in
LID research, municipal plan check staff, Regional Board staff, and environmental
groups. The development metric and approach, once agreed upon by the stakeholders,
will be submitted to the Regional Board Executive Officer for approval.

Section XI1.C.3. (a) identifies that pervious areas should have the capacity to percolate
excess runoff from a two-year storm event. Percolation is not the only method for
reducing the volume of runoff from a site and the Tentative Order should recognize the
option for capture and onsite reuse.

Footnote 50 and 51 in sections XIL.C.3. (a) and (b) refer to Footnote 38 which refers to
the “Metropolitan Water District Evaluation of the Landscape Performance Certification
Program” which appears to not be the correct reference.

e Substitution of Treatment Controls for LID Measures (X11.C.4., page 53)
The County presumes that the intention of Section XI1.C.4. is to allow project proponents
to substitute LID measures for treatment controls if certain conditions are met and not the
reverse substitution option currently prescribed by this section.

D. HYDROLOGIC CONDITIONS OF CONCERN (HYDROMODIFICATION)

e Hydrologic Conditions Assessment (XII.D.1., page 54)
Section XILD.1. requires each priority development project to ascertain the impact of
development on the site’s hydrologic regime. This analysis should not be required if a
hydrologic condition concern does not exist (i.e. downstream conveyance channels are -
engineered, hardened, and regularly maintained as identified in Section XIL.D.2).

Each priority development project shall be required to ascertain the impact of the
development on the site’s hydrologic regime and include the findings in the WOMP,
including the following for a two-year frequency storm event,_except those projects that
do not have a hydrologic condition of concern as identified in Section 2 below:

e Hydrologic Conditions of Concern (XIL.D.2.(c), page 54)
Section XI1.D.2. (c) identifies that a hydrologic condition of concern is not present if the
total effective impervious cover on a site is increased less than 5%. With respect to the
hydrologic performance of a site, any performance metrics should be expressed in terms
of runoff volume reduction.
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Hydrologic Conditions of Concern (XIL.D. page 54)

The County recommends that an additional provision be added to Section XII.D. Certain
Permittees have employed HCOC mapping efforts to assist developers in identifying
areas where HCOC conditions exist. In the interim, while an appropriate LID metric is
developed, the Permitiees will engage in an HCOC mapping effort to identify HCOC
areas in the Santa Ana Region of Orange County. This effort will provide a tool that
project proponents can use to comply with the HCOC requirements as part of the Model
WQMP and provide an enhanced benefit to help maintain hydrologic conditions in those
areas most susceptible to water quality degradation due to new development and
significant redevelopment. The proposed language for the new provision Section
XII.D.5. is:

Within 12 months from the date of adoption of this order, the principal permittee shall
develop a map to identify the HCOC areas in the Santa Ana Region of Orange County.
This map will identify those areas susceptible to water quality degradation including
downstream erosion and adverse impacts on physical structure, aquatic and riparian
habitat due changes in the volume, peak discharge, and time of concentration for runoff
associated with new development and significant re-development.

PUBLIC EDUCATION AND OUTREACH

Outreach Activities (X111.4, page 59)

The Tentative Order added a new requirement that the Permittees conduct individual or
regional workshops for various business-related sectors on an annual basis. However,
past experience with these types of workshops has shown that it is very difficult to gamner
the support of the business community and to have them attend since they are concerned
about time spent away from the office. Instead of spending the resources on the
development and implementation of workshops, which are very time intensive for
everyone, it is suggested that the Permittees explore other, alternative methods and
provide outreach to the business sector through existing mechanisms including industry
related events, chamber of commerce, etc. Thus, the County recommends that the section
be modified as follows:

4. The permittees shall continue their outreach and other public education
activities. Each permittee should try to reach the following sectors:
manufacturing facilities; mobile service industry, commercial, distribution and
retail sales industry; residential/commercial landscape construction and services
mdustry reszdentzal and commerczal construction mdusny, and res:dentzal and

permrttees shall propose, by July 1, 201 0 the mechamsms that w:ll be used to

outreach to the above mentioned business-related sectors and the frequency at
which the mechanisms will be utilized. Commercial and industrial facility
inspectors shall distribute developed educational information (Fact Sheets) to
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these facilities during inspections. Further, for restaurant, automotive service
centers and gasoline service station corporate chains, new information or that
which has been previously developed shall be provided to corporate
environmental managers during outreach visits that should take place twice
during the permit term. The outcomes from all outreach requirements contained
“herein shall be reported in the applicable annual reports.

MUNICIPAL FACILITIES

Conveyance System Inspection (XIV, page 60)

The Tentative Order prescribes that stormwater conveyance systems be inspected
annually. Following systematic, thorough and repeated inspection of the underground
portions of the conveyance system during earlier permit terms, the County requests that
the obligation to annually inspect conveyance systems apply only to the open channel
portions of the system.

TRAINING

Training Program (XVI, page 62-63)

The Tentative Order prescribes that a schedule of training be delivered by the Principal
Permittee an annual basis. Further to a specific ROWD commitment, the Permittees have
developed a core competencies and skills based training program framework for 6 key
areas of stormwater program functional responsibility predicated on a 2 year schedule for
the development and delivery of a significantly revised training modules. The County
requests that the training requirements be revised for consistency with this framework. In
addition, the requirements should allow a Permittee to deliver its own equlvalent training
in lieu of receiving training from the Principal Permittee.

WATERSHED ACTION PLANS AND TMDL IMPLEMENTATION

Waterbodies with Technical TMDLs (B.3, page 66)

The Tentative Order includes a description of the selenium and nitrogen-related efforts
within the watershed and describes the collaborative approach that has been utilized over
the past 4 years. However, the section then goes on to describe what may occur if the
stakeholders do not participate or if the collaborative approach “fails to achieve the
TMDLs”. Since the collaborative approach is designed to assist in addressing the rising
groundwater source and the Regional Board may issue waste discharge requirements for
rising groundwater if the Permittees do not attempt to mitigate this source, the County
recommends that the section be modified as follows so that this direct cause and effect is

more explicit:

3. ....... Through the Nitrogen and Selenium Management Program, the
warershed stakeholders are collaboratively developing comprehensive nitrogen
and selenium management plans, which are expected to form the basis, at least ini
part, for a revised nutrient TMDL implementation plan and the selenium
implementation plan. A collaborative watershed approach to implement the
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mtrogen and se!enzum TMDlLs for San Dzego Creek and Newporr Bay is expected

NewipeH—Bay ﬂ:e stakeholders pamcrpanon in and zmplementatzon of the
collaborative approach will satisfy any wasteload allocations assigned to the
permittees under this permit for compliance with the nitrogen and selenium

TMDLs. In the event that arny-ef-the-stakeholders-does not-participete—or-if the
collaborative approach is not approved or ceases 1o exist, faits-to-cehievethe
EMDLs, the Regional Board witt may exercise its option to issue individual waste

discharge requirements or waivers of waste discharge requirements.

Numeric Effluent Limits (E, page 73) [Also addressed in Attachment A]
Although Section XVIII discusses the requirements for TMDLs including the related
targets and wasteload allocations, section XVIII E incorrectly identifies that “numeric
effluent limits” are included within the Tentative Order for the TMDLs. The County
contends that this language is counter to the intent of the Tentative Order for the
following reasons:

e Numeric effluent limits are monitored at the end of pipe — section XVIII
recognizes in numerous places that the monitoring for the TMDLs is within
the receiving waters, not end of pipe

¢ Numeric effluent limits are used to assess compliance with the Permit — if
the discharger exceeds the effluent limit, they are out of compliance with the
Tentative Order/requirement. However, the Tentative Order identifies
within the Receiving Water Limitations (Section IV.) and Section XVIILE.
that compliance will be achieved through an iterative process with the
application of more effective BMPs.

Thus, the use of the term “numeric effluent limit” is incorrectly being used and should be
replaced throughout the Fact Sheet, Findings and Tentative Order with “wasteload
allocation” as follows:

Fact Sheet V., page 13

The proposed order includes nwmeric-efflnent-linits-based-en-the wasteload/load
allocations developed and approved by the Regional Board, Stdte Board, Office
of Administrative Law and the EPA.

Fact Sheet - IX, page 17

This order recognizes the significant progress made by the permittees during the
first, second and third term permits in implementing the stormwater regulations.
The permit also recognizes regional and innovative solutions to such a complex
problem. For these reasons, the order is somewhat less prescriptive when
compared to some of the MS4 NPDES permits for urban runoff issued by other
Regional Boards. However, it incorporates an integrated watershed approach in
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solving urban runoff related water quality and quantity issues. The proposed
permit also includes mumeric-effluent-limits based-on wasteload/load allocations
and an emphasis on implementation of low impact development principles. With
these requirements, it should achieve the same or better water quality benefits
because of the prograims and policies already being implemented or proposed for
implementation, incliding regional and watershed wide solutions.

The major requirvements include.: (1) Discharge prohibitions; (2) Receiving water
limitations; (3) Prohibition on illicit discharges and illegal connections; (4)
Public and business education; (5) Adequate legal authority; (6) Programs and
policies for municipal facilities and activities; (7) Inspection Activities by the
municipalities; (8) A program to address runoff from residential areas; (9) New
development/re-development requivements including a requirement to fully
implement low impact development principles and to minimize any hydrologic
conditions of concern; (10) Waste load allocations for nutrients, sediment, and

fecal coliform bacteria; metals, and pesticides, inctuding—meric-efffnent-Linits,

and (11) Monitoring and reporting requirements.

Fact Sheet — IX., page 20

The proposed order includes special sections for the protection of impaired
waterbodies. The 303(d) listed watebodies fall under the following four
categories:

a. 303(d) listed with no TMDLs: The permittees are required to develop and
implement pollutant-specific Watershed Action Plans to control the discharge of
the pollutant causing the impairment.

b. 303(d) listed with a technical TMDL (no implementation plan): If the TMDL
specifies a wasteload/load allocation for urban runoff or stormwater, the

propased order mcludes the appropriate load allocation er-amnmeric-effluent

¢. 303(d) listed with a TMDL implementation plan that has a compliance date
beyond the permit term: The permittees are requirved to implement control
measures to reduce the pollutant causing the impairment and monitor the

progress towards achieving the wasteload allocation target-numeric-effluent-limit.
d. 303(d} listed with a TMDL implementation plan that requires meeting the

target goals within the permit term: Numeric-effluentlimits-based-on-the

wasteload allocations are included in the proposed order.

Finding 72, page 23

This order includes wasteload allocations numeric-effluent linits for those
constituents for which the Regional Board has already established TMDLs.
Consistent with the federal stormwater laws and regulations, the order does not
include numeric effluent limits for other potential pollutants. Federal Clean
Water Act requires the permittees to have appropriate controls to reduce the
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discharge of pollutants to the maximum extent practicable, including management
practices, control techniques and systems, design and engineering methods, and
such other sections as the Administrator or the State determines appropriate for
the control of such pollutants (33 USC 1342(p)(3)(B)). MEP is a dynamic
performance standard and it evolves as our knowledge of urban runoff control
measures mcreases.

Waterbodies with Technical TMDLs (E, page 73)

1. Except for sediment TMDLs in San Diego Creek and Newport Bay, compliance
determination is based on monitoring within the receiving waters. For sediment
TMDLs, compliance determination is based on end-of-pipe monitoring.

2. Based on the TMDLs, wasteload allocations wwneric-effinentlimits ar

specified for most constituents. If the monitoring results indicate an exceedance of
a wasteload allocation, aviolation-of-the-numeric-efffueni-timits; the permittees
shall reevaluate the current control measures and propose additional
BMPs/control measures. This reevaluation and proposal for revisions to the
current BMPs/control measures (revised plan) shall be submitted to the Executive
Officer within 12 months of determining that a violation has occurred. Upon
approval, the permittees shall immediately stavt implementation of the revised
plan.
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ATTACHMENT C
MONITORING AND REPORTING ISSUES AND COMMENTS ON
TENTATIVE ORDER NO. R8-2008-0030
NPDES NO. CAS618030

INTRODUCTION

Attachment C contains the principal monitoring and reporting program comments of the County
of Orange (the “County”) on Tentative Order No. R8-2008-0030 dated November 10, 2008
(“Tentative Order™).

The County has endeavored to provide a complete set of comments on the Tentative Order.
However, the County reserves the right to submit additional comments relating to Tentative
Order No. R8-2008-0030 and the supporting Fact Sheet/Technical Report to the Regional Board
in the future.

COMMENTS

TRANSITION THE URBAN STREAM BIOASSESSMENT PROGRAM FROM A
SOLELY NPDES SEMIANNUAL PROGRAM TO AN ANNUAL HYBRID PROGRAM

The Tentative Order requires continued implementation and evaluation of the Bioassessment
element of the Monitoring Program (p. 85; IIL.1.f.). The County requests that this element of the
monitoring program be revised to allow integration with the regional bioassessment monitoring
initiative being coordinated by the Southern California Stormwater Monitoring Coalition through
the Southern California Coastal Water Research Project (SCCWRP). The revision would
transition the existing bioasessment monitoring to a program of annual surveys using Targeted
(NPDES program) and Random (Regional program) sites.

ELIMINATE THE LAND USE CORRELATION PROGRAM ELEMENT

The Tentative Order requires continued implementation and evaluation of the Land Use
Correlation element of the Monitoring Program (page 85; II1.1.h). The County requests that the
Land Use Correlation element be eliminated from the program for the following reasons:

o The most beneficial information from the Land Use Correlation program element has
already been obtained from the development of the Hines Nursery/Northwood and Quail
Hill areas of Irvine.

¢ The current monitoring locations in the drainage channels surrounding the former Tustin
air station receive significant amounts of runoff from the adjacent neighborhoods. This
interference effect makes assessment of the air station redevelopment difficult to isolate
from ambient conditions. Further, downstream water quality has not shown any
significant changes since development of the former Tustin air station began in early
2007.

Page 1 of 2
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REDUCE THE INLAND CHANNEL BACTERIOLOGICAL / PATHOGEN
MONITORING PROGRAM '

The Tentative Order requires continued implementation and evaluation of the Bacteriological /
Pathogen Monitoring element of the Monitoring Program (page 85; II1.1.€). Additional sampling
of Newport Bay watershed sources began in 2005 at the request of the Regional Board for
increased data collection to strengthen statistical power assessments of water quality conditions.
Currently weekly channel monitoring is conducted in San Diego Creek and Santa Ana-Delhi
Channel by both OC Environmental Health and the Orange County Program. This intensive
monitoring requirement should now be reduced since almost four years of intensive data has
been obtained.
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State of California
California Regional Water Quality Control Board
Santa Ana Region

ORDER NO. R8-20098-0030
NPDES No. CAS618030

Waste Discharge Requirements
for

the County of Orange, Orange County Flood Control District Reseurees-and

P oo Mo oo Do bl

and

The Incorporated Cities of Orange County w¥ithin the Santa Ana Region

Areawide Urban Storm Water Runoff
Orange County

FINDINGS

The California Regional Water Quality Control Board, Santa Ana Region (hereinafter
Regional Board) finds that:

A.

REGULATORY BASIS

The 1987 amendments to the Clean Water Act (CWA) added Section 402(p) (USC
§1342(p)) establishing a framework for regulating municipal and industrial (including
construction) storm water discharges under the National Pollutant Discharge
Elimination System (NPDES) permit.. Section 402(p) of the CWA requires NPDES
permits for storm water discharges from municipal separate storm sewer systems’
(storm drains or MS4s) as well as other designated storm water discharges that are
considered _significant “contributors of pollutants to waters of the United States
(waters of the US). On November 16, 1990, the United States Environmental
Protection Agency (hereinafter EPA) amended its NPDES permit regulations to
include permit application requirements for storm water discharges. These
regulations are codified in Code of Federal Regulations, Title 40, Parts 122, 123 and
124 (40 CFR Parts 122, 123 & 124).

This order is based on Section 402(p) of the CWA; 40 CFR Parts 122, 123, and
124; Porter-Cologne Water Quality Control Act (Division 7 of the California Water
Code or CWC, commencing with Section 13000); all applicable provisions of
statewide Water Quality Control Plans and Policies adopted by the State Water
Resources Control Board (State Board); the Water Quality Control Plan for the
Santa Ana River Basin (Basin Plan); the California Toxics Rule (CTR); and the
California Toxics Rule Implementation Plan. A revised Basin Plan was adopted by
the Regional Board and became effective on January 24, 1995. The Basin Plan
contains water quality objectives and beneficial uses for water bodies in the Santa
Ana Region. Under the CWA, the beneficial uses and the water quality objectives to

' A municipal separate storm sewer system (MS4) is any conveyance or a system of conveyances
designed to collect and/or transport storm water, such as, storm drains, manmade channels, ditches,
roads w/drainage systems, catch basins, curbs, gutters, etc., which is not part of a Publicly Owned
Treatment Works (i.e., not a combined sewer).
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protect those beneficial uses are collectively referred to as water quality standards.
The Basin Plan also incorporates by reference all State Board water quality control
plans and policies, including the 1990 Water Quality Control Plan for Ocean Waters
of California (Ocean Plan).

3. The requirements contained in this order are necessary to protect water quality
standards of the receiving waters and to implement the plans and policies described
in the above finding. These plans and policies contain numeric and narrative water
quality standards for the water bodies in this Region. In accordance with Section
402(p)(2)(B)(iii)) of CWA and its implementing regulations, this order requires the
permittees to develop and implement programs and policies necessary to reduce
the discharge of pollutants in urban storm water runoff to waters of the US to the
maximum extent practicable (MEP)?. The legislative history and the preamble to
the federal storm water regulations (40 CFR Parts 122, 123 and 124) indicate that
the Congress and the EPA were aware of the difficulties in regulating urban storm
water runoff solely through traditional end-of-pipe treatment. Consistent with the
CWA, it is the Regional Board's intent that this order require the implementation of
best management practices (BMPs)? to reduce to the maximum extent practicable,
the discharge of pollutants in urban storm water from the MS4s in order to support
attainment of water quality standards. This ‘order, therefore, includes Receiving
Water Limitations* based upon water quality objectives, and requires
implementation of control measures toprotect the beneficial uses. It also prohibits
the creation of nuisance@nd requires the reduction of water quality impairment in
receiving waters with an ultimate goal of achieving water quality objectives of the
receiving waters.

4. This order is consistent with.recent court decisions and precedential orders adopted
by the State/Board related to municipal storm water NPDES permits. These
precedential State Board orders include: Orders No. 99-05, WQ 2001-15 and WQO
2002-0014.

5. This order does not constitute an unfunded mandate subject to subvention under
Article XIII.B, Section (6) of the California Constitution for several reasons, including
the following:

2 MEP is not defined in the CWA,; it refers to management practices, control techniques, and system,
design and engineering methods;-and-such-otherprovisions-as-the-Administrator-or-the-State-determines
appropriate for the control of pollutants taking into account considerations of synergistic, additive, and
competing factors, including, but not limited to, gravity of the problem, technical feasibility, fiscal
feasibility, public health risks, societal concerns, and social benefits.

® Best Management Practices (BMPs) are programs and policies, including structural controls where
appropriate, that are implemented to control the discharge of pollutants.

4 Receiving Water Limitations are requirements included in the orders issued by the Regional Board to
assure that the regulated discharge does not violate water quality standards established in the Basin Plan
at the point of discharge to waters of the US or the State.

| Second Draft: March 254, 2009
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a) This order implements federally mandated requirements under Clean Water
Act Section 402(p)(3)(B). (33 USC § 1342(p)(3)(B)).

b) The permittees’ obligation under this order are similar to, and in many
respects less stringent than, the obligations of non-governmental
dischargers who are issued NPDES permits for storm water discharges.

c) The permittees have the authority to levy service charges, fees, or
assessments to pay for compliance with this order, where voter approval is
needed, the permittees should strive to gain voter approval®.

d) The permittees requested permit coverage in lieu of compliance with the
complete prohibition against the discharge of pollutants contained in
federal Clean Water Act Section 301, subdivision (a). (33 USC § 1311(a)).

B. REGULATED ENTITIES (PERMITTEES ORDISCHARGERS)

} 6. On July 22, 2006, the County of Orange—CeuntyResources—and-Development
Management-Department{RBMD), Orange County Flood Control District (OCFCD)

and the incorporated cities of Anaheim, Brea, Buena Park, Costa Mesa, Cypress,
Fountain Valley, Fullerton, Garden Grove, Huntington Beach, Irvine, Laguna Hills,
Laguna Woods, La Habra, La Palma, Lake, Forest, Los Alamitos, Newport Beach,
Orange, Placentia, Santa Ana,’ Seal Beach, Stanton, Tustin, Villa Park,
Westminster, and Yorba.Linda (hereinafter collectively referred to as permittees or
dischargers), submitted NPDES Application No. CAS618030 and a Report of Waste
Discharge for reissuance of theirareawide urban storm water permit. In order to
more effectively carry out the requirements of this order, the permittees have agreed
that the County of Orange RBMD-will continue as principal permittee and the
OCFCD and the incorpaorated cities will continue as co-permittees. Certain portions
of the cities of Laguna Hills, Laguna Woods and Lake Forest are within the San
Diego Regional Board's'jurisdiction. As such, these cities are also regulated under
urban storm water permit issued by the San Diego Regional Board.

7. The permittees fall into one of the following categories: (1) a medium or large
municipality that services a population of greater than 100,000 or 250,000
respectively; or, (2) a small municipality that is interrelated to a medium or large
municipality. Under Section 402(p) of the Clean Water Act, these dischargers
(permittees) are required to obtain coverage under an NPDES permit for storm
water runoff from their jurisdictions.

C. REGULATED DISCHARGES

8. This order is intended to regulate the discharge of pollutants in urban storm water
runoff from anthropogenic (generated from human activities) sources and/or
activities within the jurisdiction and control of the permittees and is not intended to
address background or naturally occurring pollutants or flows.

® For example, the City of Santa Cruz voted to raise property taxes to fund the storm water program at the
November 4, 2008 election (see: http://www.santacruzsentinel.com/localnews/ci_10904561)

| Second Draft: March 254, 2009
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9.

10.

11.

12.

The permittees own and operate storm drains, including flood control facilities.
Some of the natural channels, streambeds and other drainage facilities that are
generally considered as waters of the US have been converted to flood control
facilities. The permittees have established legal authority to control discharges into
these systems that they own, operate and/or regulate. As owners and/or operators
of the MS4 systems, the permittees are responsible for discharges into their
systems that they do not prohibit or control (except where they lack jurisdiction; see
A.10 below). The discharge of pollutants into the MS4s may cause or contribute to,
or threaten to cause or contribute to, a condition of pollution in receiving waters.
Federal regulations, 40 CFR 122.26(d)(2)(i), require the permittees to control the
discharge of pollutants into the MS4s to the maximum extent practicable.

The permittees may lack legal jurisdiction over urban runoff into their systems from
some state and federal facilities, utilities and special districts, Native American tribal
lands, waste water management agencies and other point and non-point source
discharges otherwise permitted by the Regional Board.. The Regional Board
recognizes that the permittees should not be held responsible for such facilities
and/or discharges. Similarly, certain activities'that generate pollutants present in
urban runoff may be beyond the ability of the permittees to eliminate. Examples of
these include operation of internalicombustion, engines, atmospheric deposition,
brake pad wear, tire wear and leaching of.naturally occurring minerals from local

geography.

This order regulates storm water runoff and certain types of de-minimus discharges
specifically authorized under/Section Ill of this order (collectively referred to as
urban runoff) from areas,under the jurisdiction of the permittees. For purposes of
this order, urban-runoff includes storm water and authorized non-storm water (see
Section Ill) discharges. from residential, commercial, industrial and construction
areas within the permitted area and excludes discharges from feedlots, dairies, and
farms. Urban runoff consists of surface runoff generated from various land uses in
all the hydrologic drainage areas that discharge into waters of the US. The quality
of these discharges varies considerably and is affected by land use activities, basin
hydrology and geology, season, the frequency and duration of storm events, and
the presence of illicit discharge6 practices and ilegalitlicitlillicit” connections.

The permittees have the authority to approve plans for residential, commercial, and
industrial developments. If not properly controlled and managed, urbanization could
result in the discharge of pollutants in urban runoff®. “America’s Clean Water-The
States’ Nonpoint Source Assessment, 1985 and the Biennial National Water

® lllicit discharge means any disposal, either intentionally or unintentionally, of material or waste that can

| 7

pollute urban runoff or create a nuisance.

Hegallllicit connections are those which are not properly authorized or permitted by the municipality or
the owner/operator of the conveyance system.

8 U.S. EPA. 1983. Results of the Nationwide Urban Runoff Program, Vol. 1, Final report. NTIS PB84-

185552
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Quality Inventory Reports to Congress cite urban runoff as a major source of
beneficial use impairment. Urban area runoff may contain® elevated levels of
pathogens (e.g., bacteria, protozoa, viruses), sediment, trash, fertilizers (nutrients,
compounds of nitrogen and phosphorus), pesticides (e.g., DDT, Chlordane,
Diazinon, Chlorpyrifos), heavy metals (e.g., cadmium, chromium, copper, lead,
zinc), and petroleum products (e.g., oil, grease, petroleum hydrocarbons, polycyclic
aromatic hydrocarbons). Urban runoff can carry these pollutants to rivers, streams,
lakes, bays and the ocean (receiving waters'®). In addition, increased flows due to
urbanization may increase erosion of stream banks and channels and cause stream
channel alterations and impact aquatic resources. This order regulates the
discharge of pollutants to waters of the US, to protect beneficial uses of the
receiving waters.

13. Urban activities also generate non-storm water discharges such as air conditioning
condensate, irrigation runoff, individual residential car. washing, etc., generally
referred to as de minimus type of discharges. If properly managed, these types of
discharges may not contain significant amount of pollutants. Some of these de
minimus types of discharges are currently. being regulated under separate orders
issued by the Regional Board, and some of the specific types of de minimus
discharges are authorized underthis.order (see Section Il of this order). Orders
No. R8-2003-0061 (NPDES No CAG998001), R8-2004-0021 (NPDES No.
CAG998002) and R8-2007-0041 (NPDES No. CAG918002) issued by the Regional
Board regulate de-minimus types of discharges.

D. HISTORY OF ORANGE COUNTY MUNICIPAL STORM WATER PERMIT

14. Prior to EPA's promulgation of the storm water permit regulations, the three counties
(Orange, Riverside, and San Bernardino) and the incorporated cities within the
jurisdiction of the Santa Ana Regional Board requested areawide NPDES permits
for urban runoff. On July 13, 1990, the Regional Board adopted Order No. 90-71 for
urban storm water runoff from urban areas in Orange County within the Santa Ana
Region (first term Permit). Orders No. 96-31 (second term Permit) and R8-2002-
0010 (third term Permit), issued by the Regional Board on March 8, 1996 and
January 18, 2002, respectively, renewed the Orange County MS4 permit.

15. Order No. R8-2002-0010 expired on January 19, 2007. On July 22, 2006, the
permittees submitted a Report of Waste Discharge for renewal of the Permit. On
February 20, 2007, Order No. 2002-0010, NPDES No. CAS618030, was
administratively extended in accordance with Title 23, Division 3, Chapter 9,
§2235.4 of the California Code of Regulations.

o Makepeace, D.K., D.W. Smith, and S.J. Stanley. 1995. Urban stormwater quality: summary of
contaminant data. Critical Reviews in Environmental Science and Technology 25(2):93-139.

10 Receiving waters are waters of the U.S. (and their tributaries) which are identified in the Basin Plan as
having certain beneficial uses (see Finding 19, below, for a list of these waters).
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E. PERMIT RENEWAL APPLICATION AND RELATED DOCUMENTS

16. The Report of Waste Discharge (the permit renewal application) included the
following major documents/information:

a) A summary of status of current Storm Water Management Program;

b) A Proposed Plan of Storm Water Quality Management Activities for 2007-
20012, as outlined in the Draft 2007 Drainage Area Management Plan
(DAMP). The 2007 DAMP includes all the activities the permittees propose
to undertake during the next permit term, goals and objectives of such
activities, and an evaluation of the need for additional source control and/or
structural and non-structural BMPs and proposed pilot studies;

c) The permittees have developed Local <{Implementation Plans (LIPs);
established a formal training program; ‘and developed a program
effectiveness assessment strategy andWatershed Action Plans;

d) A Performance Commitment that includes new and existing program
elements and compliance schedules néecessary to implement controls to
reduce pollutants to the maximum extent practicable;

e) A summary of procedures implemented to detect ilegalillicit discharges and
illicit connection practices;

f) A summary of enforcement procedures and actions taken to require storm
water discharges to comply with the approved Storm Water Management
Program;

g) A summary. of public agency activities, results of monitoring program, and
program effectiveness.assessment; and,

h) A fiscal analysis.

17. The documents referenced in Finding E.16, above, are hereby incorporated as
enforceable elements of this order.

F. PERMITTED AREA

18. The permitted area is shown on Attachment A. It includes the northern portions of
Orange County, including the 26 incorporated cities listed under Finding 6, above.
The permittees serve a population of approximately 3.1 million, occupying an area

| of approximately 7896 square miles (including unincorporated areas and the limits
of 34 cities, 26 of which are within the jurisdiction of this Regional Board; three of
the cities, Laguna Hills, Laguna Woods and Lake Forest, are within both the San
Diego and Santa Ana Regional Boards’ jurisdictions). The permittees have
jurisdiction over and/or maintenance responsibility for storm water conveyance
systems within Orange County. The County_Flood Control's systems includes an
estimated 400-740 miles of storm drains. A major portion of the urbanized areas of
Orange County drains into waterbodies within this Regional Board's jurisdiction. In
certain cases, where a natural streambed is modified to convey storm water flows,
the conveyance system becomes both a storm drain and a receiving water. The
major storm drain systems and drainage areas in Orange County, which are within
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SARB_ 011753



Order No. R8-2009-0030 (NPDES No. CAS 618030) 7 0f 99
The County of Orange, Orange County Flood Control District, and the Incorporated Cities of Orange County
Areawide Urban Storm Water Runoff

this Region, are shown on Attachment B. A portion of the Orange County drainage
area is within the jurisdiction of the San Diego Regional Board and is regulated
under an order issued by that Board.

G. RECEIVING WATERS AND BENEFICIAL USES

19. Storm water runoff from the MS4s in Orange County enter, or are tributary to,
various water bodies of the Region. The permitted area can be subdivided into five
tributary watersheds: the San Gabriel River drainage area, the Huntington Harbour
and Bolsa Bay drainage area, the Santa Ana River drainage area, the Newport Bay
drainage area, and the Irvine and Newport Coast Areas of Special Biological
Significance (see Attachment B). These watersheds are tributary to the Pacific
Ocean. The surface water bodies in Orange County, that could be impacted by
urban runoff include:

Inland Surface Streams

Santa Ana River, Reaches 1 and 2

Aliso Creek (tributary to Santa Ana River)

Carbon Canyon Creek (tributary to Santa.Ana River)

Santiago Creek, Reaches 1, 24 3;and 4 (tributary to the Santa Ana River)
Silverado Creek (tributary to Santiago Creek)

Black Star Creek (tributary'to Santiago Creek)

Ladd Creek (tributary to Santiago Creek)

San Diego Creek, Reaches 1 and 2 (tributary to Newport Bay)

San Joaquin Freshwater Marsh (tributary to San Diego Creek)

Other tributaries to ‘San Diego Creek: Bonita Creek, Serrano Creek, Peters
Canyon Wash, Hicks Canyon Wash, Bee Canyon Wash, Borrego Canyon
Wash, Agua Chinon Wash, Laguna Canyon Wash, Rattlesnake Canyon
Wash, and Sand Canyon Wash

Santa Ana Delhi Channel (tributary to Newport Bay)

Big Canyon Wash (tributary to Newport Bay)

Buck Gully

Los Trancos Creek

Coyote Creek (tributary to San Gabriel River)

Other tributaries to the above listed rivers, creeks and channels
Bays, Estuaries, and Tidal Prisms

Anaheim Bay and Seal Beach National Wildlife Refuge
Sunset Bay

Bolsa Bay and Bolsa Chica Ecological Reserve

Upper and Lower Newport Bay
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20.

21.

Tidal Prism of Santa Ana River (to within 1000 feet of Victoria Street) and
Newport Slough, Santa Ana Salt Marsh

Tidal Prism of San Gabriel River (River Mouth to Marina Drive)

Tidal Prisms of Flood Control Channels Discharging to Coastal or Bay Waters
(e.g. Huntington Harbour)

Ocean Water
Nearshore Zone

San Gabiriel River to Poppy Street in Corona Del Mar
Poppy Street to Southeast Regional Boundary
Offshore Zone

Waters between Nearshore Zone and limit.of State Waters
Lakes and Reservoirs

Anaheim Lake
Irvine Lake (Santiago Reservoir)

Laguna, Lambert, Peters Canyon, Rattlesnake, Sand Canyon and Siphon
Reservoirs

The beneficial uses of these water bodies include: municipal and domestic supply,
agricultural supply, industrial service ‘and process supply, groundwater recharge,
navigation, hydropower,generation, water contact recreation, non-contact water
recreation, commercial ‘and sport fishing, warm freshwater and limited warm
freshwater habitats, cold freshwater habitat, preservation of biological habitats of
special significance, wildlife habitat, preservation of rare, threatened or endangered
species, marine habitat, shellfish harvesting, spawning, reproduction and
development of aquatic habitats, and estuarine habitat. The ultimate goal of this
storm water management program is to achieve water quality objectives in the
receiving waters, thereby protecting their beneficial uses.

Federal regulations, 40 CFR 131.10(a), prohibits the states from designating a
water body for waste transport or waste assimilation. This order prohibits the
construction of treatment BMPs within waters of the US. However, if the discharges
are sufficiently treated to protect the beneficial uses of the receiving waters, further
polishing of the discharge within waters of the US may be considered on a case-by-
case basis. Federal authorization under Section 404 and Water Quality Standards
Certification under Section 401 of the Clean Water Act may be required for waste
treatment or conveyance within waters of the US. _Pursuant to Water Code Section
13260, Waste Discharge Requirements may be required for such facilities within
waters of the State. Under certain conditions, stream flows may be diverted for
treatment (see Section Il for conditions on return flows from facilities that extract,
treat and return flows from the waters of the US).
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H. INTERRELATED WATERSHEDS AND STORM WATER PERMITS

22. The Santa Ana River Basin is the major watershed within the jurisdiction of the
Regional Board. The lower Santa Ana River Basin (downstream from Prado Basin)
includes the Orange County drainage areas, and the Upper Santa Ana River Basin
includes the San Bernardino County and the Riverside County drainage areas.
Generally, the San Bernardino County drainage areas drain to the Riverside County
drainage areas, and Riverside County drainage areas discharge to Orange County.

23. Within the Region, runoff from the San Bernardino County areas is generally
conveyed to the Riverside County areas through the Santa Ana River or other
drainage channels tributary to the Santa Ana River. These flows are then
discharged to Reach 2 of the Santa Ana River through Prado Basin (Reach 3 of the
Santa Ana River). During dry weather conditions; most of the flow in Reach 2 is
recharged in Orange County. During wet weather, some of the flow is discharged to
the Pacific Ocean through Reach 1 of the Santa Ana River.

24. The three county areas within this Region are,regulated under three areawide
permits for urban storm water runoff. These areawide NPDES permits are:

Orange County, NPDES No. CAS618030;
Riverside County, NPDES No. CAS618033; and,
San Bernardino County, NPDES Na. CAS618036.

For an effective watershed management program, cooperation and coordination
among the regulators, the municipal permittees, the public, and other entities are
essential.

25. Studies conducted by, the USEPA, the states, flood control districts and other
entities indicate the following major sources for urban storm water pollution
nationwide:

Industrial sites. where appropriate pollution control and BMPs are not
implemented;

Construction sites where erosion and siltation controls and other BMPs are not
implemented; and,

Urban runoff where the drainage area is not properly managed.

26. A number of permits have been adopted to address pollution from the sources
identified in Finding 25, above. The State Board issued three statewide general
NPDES permits: one for storm water runoff from industrial activities (NPDES No.
CAS000001, General Industrial Activities Storm Water Permit), a second permit for
storm water runoff from construction activities (NPDES No. CAS000002, General
Construction Activity Storm Water Permit) and a third permit for Storm Water Runoff
Associated with Small Linear Underground/Overhead Construction Projects
(CAS000005). Industrial activities (as identified in 40 CFR 122.26(b)(14)) and
construction sites of one acre or more, are required to obtain coverage under these
statewide general permits. The permittees have developed project conditions of
approval requiring coverage under the State’s General Permits for new
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developments to be implemented at the time of grading or building permit issuance
for construction sites on one acre or more and at the time of local permit issuance
for industrial facilities.

27. The State Board also adopted NPDES No. CAS000003 for storm water runoff from
facilities (including freeways and highways) owned and/or operated by California
Department of Transportation (Caltrans) and NPDES No. CAS000004, for Storm
Water Discharges from Small Municipal Separate Storm Sewer Systems. The
Regional Board adopted Order No. R8-2007-0001, NPDES No. CAG018001, for
concentrated animal feeding operations, including dairies. The Regional Board also
issues individual storm water permits for certain industrial facilities within the
Region.  Currently there are two facilities located within Orange County.
Additionally, for a number of facilities that discharge‘process wastewater and storm
water, storm water discharge requirements are included with the facilities’ NPDES
permit for process wastewater.

28. In most cases, the industries and construction sites covered under the Statewide
General Industrial and Construction Permits discharge into storm drains and/or flood
control facilities owned and operated by the permittees. These industries and
construction sites are also regulated under local laws and regulations. Federal
regulations, 40 CFR Part 122.26(d)(2)(iv)(C), also,require the permittees to develop
and implement programs to control the discharge of pollutants from these sites. A
coordinated effort between-the permittees and Regional Board staff is critical to
avoid duplicative and .overlapping efforts when overseeing the compliance of
dischargers covered< under the Statewide General Permits. As part of this
coordination, the permittees have been notifying Regional Board staff when they
observe conditions that pose a threat or potential threat to water quality, or when an
industrial facility or construction activity has failed to obtain required coverage under
the appropriate general storm water permit.

29. The Regional Board and the permittees recognize the importance of integrated
watershed management initiatives and regional planning and coordination in the
development and implementation of programs and policies related to water quality
protection. A number of such efforts are underway in which the permittees are
active participants. The Regional Board recognizes that a watershed management
program should integrate all related programs, including the storm water program
and TMDL processes. Consistent with this approach, some of the municipal storm
water monitoring programs have already been integrated into a regional monitoring
program. The Regional Board also recognizes that, in certain cases, diversion of
funds targeted for certain monitoring programs to regional monitoring programs may
be necessary. The Executive Officer is authorized to approve, after proper public
notification and consideration of all comments received, the integrated watershed
management initiatives and regional planning and coordination programs and
regional monitoring programs. The permittees are required to submit all
documents, where appropriate, in an electronic format. All such documents will be
posted at the Regional Board’'s website and all interested parties will be notified. In
addition, the website will include the administrative and civil procedures for
appealing any decision made by the Executive Officer. Some urban runoff issues,
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30.

31.

such as monitoring, public education and training can be more effectively addressed
on a regional or statewide basis, thereby increasing program consistency and
efficiency. This order encourages continued participation in such programs and
policies.

The permittees are required to conduct inspections (40 CFR Part
122.26(d)(2)(iv)(C)(2)) of construction sites, industrial facilites and commercial
establishments. Inspection requirements, including criteria for prioritization of
facilities for the inspection, were included in the third term permit. The While-the
construction and industrial inspection programs in the third term permit had fellewed

established criteria/examples. However, the commercial inspection program only
included and-its-list-of business-types-requiring-inspegtion-was-a preliminary list of
types of facilities to be inspected. Further rRefinements to the commercial
inspection program are included in this order and these include: moving mobile
businesses into their own program; including eating establishments (previously their
own pilot program): and the addition of some key categories, not included on the 3™
term permit list. It should also be noted that some.of these additional categories are
directly related to current categories oraidentified in the Model Urban Runoff
Program’' and all of the additional categories are proposed for inclusion in other
Southern California MS4 permits{ To.avoid duplicative efforts, the permittees need
not inspect facilities that have been inspected by Regional Board staff, if the
inspection was conducted during the specified time period. It is anticipated that
many of the inspectionsrequired under this order can and will be carried out by
inspectors currently conducting other types of inspections for the permittees (i.e.,
grading, building, code enforcement;.etc.), during their normal duties. It is critical
that these inspectors be properly trained in storm water pollution prevention and
related issues.

POTENTIAL . POLLUTANTS IN STORM WATER RUNOFF/IMPACTS ON
BENEFICIAL'USES

The permittees have’ conducted urban runoff and receiving water monitoring as
required under the first, second and third term permits. The third term permit
required monitoring using a wider array of methods to assess impacts caused by
pollutants in urban runoff. In addition to monitoring the water column under wet and
dry weather conditions, the permittees were required to monitor: water column
toxicity, mass emission rates, estuary/wetlands including sediment and benthic
monitoring, bacteriological/pathogen concentrations and bioassessment analysis.
These monitoring programs indicate exceedances of Basin Plan, CTR and/or AB
411 objectives for a number of constituents. The Report of Waste Discharge
identifies copper and zinc, trash and debris, pesticide toxicity and pathogens as the
major pollutants of concern. Monitoring data indicate that storm water and dry
weather urban runoff continue to have pollutants at levels that could cause or
contribute to exceedances of water quality objectives in the receiving waters. The

1 Model Urban Runoff Program, prepared by the City of Monterey, California Coastal

Commission, et. al., revised February 2002 by California Coastal Commission.
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permittees are proposing to conduct special studies to address these pollutants of
concern during the fourth term permit.

32. The annual reports submitted by the permittees indicate that urban runoff is still
causing or contributing to water quality standards violations. Some of the samples
collected during both dry and wet weather exceeded the water quality standards.
However, the exceedances during wet weather were more widespread compared to
dry weather runoff. The monitoring reports indicate that there is some reduction in
the mass loading rates for some of the metals, such as copper and zinc.

33. The results from the monitoring programs did not establish a clear correlation
between pollutants in dry or wet weather runoff and impacts on beneficial uses in
the receiving waters. However, exceedances of water quality objectives, including
exceedances of AB411 standards, were reported for a number of monitoring
locations by the permittees. Shoreline monitoring, data indicate that AB411
exceedances are higher during the summer.months (AB411 season) compared to
the winter months. For the interior channels, AB411 exceedances were higher than
shoreline, but were not significantly diffefent for.§ummer and winter months'* The
index of biotic integrity rating is generally, poor for most urban streams. The
monitoring data also indicated sporadic exceedances of water quality objectives for
dissolvgd oxygen, pH, turbidity, ammonia-nitrogen, surfactants, and some of the
metals™

34. During the summers of 1999 and 2000, a number of locations along the Orange
County coast exhibited elevated bacterial levels. Since then a number of studies
have been conducted that indicate that urban runoff, especially dry weather runoff,
is @ major contributing factor to the Orange County coastal bacterial contamination
problems. To<address this bacterial problem, the permittees currently divert dry
weather low flows from some of these areas to the sanitary sewer. With the
diversion of 'dry weather flows to the sanitary sewer, there have been significant
improvement in the beach water quality. A number of studies have been conducted
to determine the source of this microbial contamination and to develop permanent
remedial measures.” These studies have not conclusively determined the sources
or solutions to this problem.

35. Monitoring results have indicated the presence of elevated concentrations of
pesticides in storm water runoff from urban areas. The permittees have developed
and implemented a model plan entitled, “Management Guidelines for Use of
Fertilizers and Pesticides”. The Report of Waste Discharge indicates that through
implementation of this program, the municipalities have reduced the use of fertilizers
and pesticides. The permittees are required to review this plan to make any needed
changes. TMDLs are being developed for some of the pesticides for the Newport
Bay watershed. This order may be reopened to include any TMDL requirements.

'2 Unified Annual Progress Report, 2005-2006, Page C-11-31

'3 Unified Annual Progress Report, 2005-2006, Attachment C-11-VII|
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36. Pollutants in urban runoff can impact the beneficial uses of the receiving waters and
can cause or threaten to cause a condition of pollution or nuisance. Pathogens,
such as bacteria, viruses, protozoa, (from sanitary sewer overflows, septic system
leaks, spills and leaks from portable toilets, pets, wildlife and human activities) can
impact water contact recreation, non-contact water recreation and shellfish
harvesting. Microbial contamination of the beaches from urban runoff and other
sources has resulted in a number of health advisories issued by the Orange County
Health Officer. QOil and grease (from automobiles, industrial sites, etc.) can coat
birds and aquatic organisms, adversely affecting respiration and/or
thermoregulation. Other petroleum hydrocarbon components can cause toxicity to
aquatic organisms and can impact human health. Suspended and settleable solids
(rom sediment, trash, and industrial activities) can be deleterious to benthic
organisms and may cause anaerobic conditions. .Sediments and other suspended
particulates (from construction sites, erosion due to_hydromodification, etc.) can
cause turbidity, clog fish gills and interfere with respiration.in aquatic fauna. These
pollutants can also screen out light, hindering photosynthesis and normal aquatic
plant growth and development. Toxic substances (from pesticides, herbicides,
petroleum products, metals) can cause acute and/or chronic toxicity, and can
bioaccumulate in organisms to devels that may be harmful to human health.
Nutrients (from fertilizers, confined animal feeding operations, wildlife, pets and
birds) can cause excessive algal blooms: These blooms can lead to problems with
taste, odor, color and increased turbidity, and can depress the dissolved oxygen
content, leading to fishekills. 'Stagnant water trapped in trash and debris creates
breeding conditions for disease.vectors (e.g., mosquitoes). Trash and debris, in
particular plastics, have leng been recognized as both aesthetic nuisances and as
threats to freshwater, and marine environments. Plastic debris, in the form of
broken-down< packaging and pre-production plastic pellets or ‘nurdles’, harms
hundreds of \wildlife species through ingestion, entanglement and entrapment.
These plastic ‘nurdles have the capability of absorbing pollutants, such as PCBs,
and when ingested bywildlife, expose those animals to pollutant concentrations that
are orders of magnitude higher than the surrounding water. Water Code Section
13367 requires the State Board and the regional boards to implement a program to
control discharges of preproduction plastic from point and nonpoint sources. In
collaboration with the permittees, Regional Board staff is currently trying to address
this problem through the State’s General Storm Water Permit for Industrial Activities
and local controls.

37. Pollutants in urban runoff could adversely impact human health and the
environment. Human illnesses have been linked to recreational activities in coastal
waters especially near storm drain outlets**. Bioaccumulation of pollutants, present
in urban runoff, can occur in fish and other aquatic organisms. These organisms
may be consumed by birds and humans. Pollutants in urban runoff can also cause
mortality, impair growth and reproduction anomalies in aquatic organisms. |f not
properly designed and maintained, urban storm water treatment systems could

' The Santa Monica Bay Restoration Project, Epidemiology Study, 1996
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provide breeding areas for disease vectors, such as mosquitoes, which are a public
health concern (e.qg., West Nile Virus).

38. It is important to control litter in order to eliminate trash and other materials in storm
water runoff. In addition to the municipal ordinances prohibiting litter, the permittees
participate or organize a number of other programs such as “Coastal Cleanup Day”,
“Pride Days”, “Volunteer Collection Day”, etc. The permittees also organize solid
waste collection programs, household hazardous waste collections, and recycling

| programs to reduce litter and iflegalillicit discharges. Additionally, the permittees
have installed debris booms at a number of locations to capture trash and debris

preventing it from depositing on beaches.

39. The pollutants from urbanized areas are also a significant threat to environmentally
sensitive areas, such as waterbodies designated as supporting a RARE beneficial
use (supporting rare, threatened or endangered.species), areas of special biological
significance (ASBSs) and Clean Water Act Section, 303(d) listed impaired
waterbodies. The State Board is developing Special Protections for Storm Water
and Non-point Source Discharges to ASBSs. \Where applicable, the permittees are
expected to comply with these Special Protection requirements for the ASBSs.

J. CWA SECTION 303(d) LISTED WATERBODIES AND TMDLS

40. Water quality assessments conducted by Regional Board staff have identified a
number of water quality standards impairments due, in part, to urban runoff.
Section 305(b) of the CWA requires each of the regional boards to routinely monitor
and assess the quality of waters of the region. If this assessment indicates that
beneficial uses and/or \water quality objectives are not being met, then that
waterbody mustabe, listed. under Section 303(d) of the CWA as an impaired
waterbody. The 2006 State.water quality assessment listed a number of water
bodies within the Region under Section 303(d) as impaired waterbodies. For many
of these impaired waterbodies, one of the listed causes of impairment is urban
runoff. In the Orange County area, these include:

San Diego Creek, Reach 1 (listed for toxaphene, selenium, fecal coliform,
nutrients, pesticides, sediment/siltation);

San Diego Creek, Reach 2 (listed for metals, nutrients, sediment/siltation,
unknown toxicity);

Upper Newport Bay Ecological Reserve (listed for sediment toxicity, metals,
copper, chlordane, PCBs, DDT, nutrients, pathogens, pesticides,
sediment/siltation);

Lower Newport Bay (listed for chlordane, copper, DDT, sediment toxicity,
PCBs, nutrients, pathogens, pesticides);

Anaheim Bay (listed for nickel, dieldrin, sediment toxicity, PCBs);

Huntington Harbour (listed for copper, lead, nickel, chlordane, pathogens,
PCBs, sediment toxicity);

Santiago Creek, Reach 4 (listed for salinity, TDS, chlorides);
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41.

42.

43.

44,

Seal Beach (listed for enteroccocus, PCBs);
Silverado Creek (listed for pathogens, salinity, TDS, chlorides);

Rhine Channel (listed for copper, lead, mercury, zinc, sediment toxicity,
PCBs);

Peters Canyon Channel (listed for DDT, toxaphene);
Los Trancos Creek (Crystal Cove Creek) (listed for total and fecal coliform);

Huntington Beach State Park (listed for enteroccocus, indicator bacteria,
PCBs);

Bolsa Chica State Beach (listed for copper and.nickel);
Buck Gully Creek (listed for total and fecal coliform); and
Balboa Beach (listed for dieldrin, DDT, PCBs).

Federal regulations require that a total maximum ‘daily load (TMDL) be
established for each 303(d) listed waterbody for each of the pollutants causing
impairment. The TMDL is the total amount of the pollutant that can be
discharged while water quality standards in‘the receiving water are attained, i.e.,
water quality objectives are met and the beneficial uses are protected. A TMDL
is the sum of the individual wasteload allocations (WLA) for point source inputs,
load allocations (LA) for nen-point source inputs and natural background, plus a
margin of safety. TMDLs are one of the bases for limitations established in
waste discharge requirements.

For 303(d) listed waterbodies without a TMDL, the permittees are required to
provide special protections through development and implementation of
Watershed Action Plans or other focused control measures that would address
the pollutant of concern. If a TMDL has been developed and an implementation
plan is yet to be developed, the permittees are required to develop constituent
specific source control measures, conduct additional monitoring and/or cooperate
with the development of an implementation plan.

TMDLs have been established by the Regional Board for sediment, fecal
coliform, diazinon, chlorpyrifos and nutrients for the San-Diego-Creek/Newport
Bay watershed. Organochlorine compounds TMDLs were adopted by the
Regional Board on September 7, 2007. In addition, toxics TMDLs were
promulgated by USEPA on June 14, 2002, including TMDLs for metals and
selenium, and a TMDL specific to the Rhine Channel located in Lower Newport
Bay.

TMDLs for diazinon and chlorpyrifos in San Diego Creek, and for chlorpyrifos in
Upper Newport Bay, were adopted by the Regional Board on April 4, 2003, and
subsequently approved by the State Board, State Office of Administrative Law,
and EPA. The diazinon and chlorpyrifos TMDLs require all MS4 permittees in the
Newport Bay Watershed to develop and implement monitoring programs for
diazinon and chlorpyrifos. The TMDLs also impose limits on the discharge of these
compounds. This order incorporates these requirements.
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45. The fecal coliform TMDL specifies WLAs for urban runoff to protect water contact
recreation and shellfish harvesting beneficial uses. The implementation plan for
the fecal coliform TMDL requires that monitoring and certain investigations be
conducted, including a source identification and characterization investigation of
urban runoff. An updated TMDL report is to be prepared based on the data and
information collected, and the TMDL is to be adjusted, as necessary, based on
the updated TMDL report. This order may be reopened to incorporate additional
requirements based on findings in the source identification and characterization
plan that is expected to be completed in 2009. This order may be reopened to
incorporate additional or revised requirements based on the updated TMDL
report and/or approved changes to the TMDL.

46. As indicated above, nutrient (nitrogen and phesphorus) TMDLs have been

| established by the Regional Board for the .San-Diego—Creek/Newport Bay

watershed. The current and future (year 2012) targets for the nutrient TMDLs

are already being met. However, Board staff is currently reevaluating the nutrient

TMDLs in light of evidence that there remains impairment of these waters due to

eutrophication. The EPA promulgated< TMDLs for selenium but, an

implementation plan is yet to be developed. The Regional Board adopted Orders

No. R8-2004-021 and R8-2007-0041 as interim control measures to address

nitrogen and selenium in groundwater-related discharges to the San—DBiege

Creek/Newport Bay watershed. "In «response to Order No. R8-2004-0021,

stakeholders established a Nitrogen Selenium Management Program (NSMP)

Working Group. The Working Group'is implementing an approved workplan that

is expected to identify comprehensive management plans for both selenium and

| nitrogen in groundwater in the San-Diego-Creek/Newport Bay watershed. Board

staff is currently developing,selenium TMDLs that will update and revise those

established< by EPA “and that will include an implementation plan. The

implementation plan will rely heavily on the findings and recommendations made

by the NSMP “Working Group. It is expected that the implementation plan will

include the opportunity for an adaptive, collaborative approach by stakeholders in

the watershed to address selenium and nitrogen in comprehensive and efficient

fashion. This approach may be implemented through a cooperative agreement

or, alternatively, through waste discharge requirements or a conditional waiver of
waste discharge requirements.

47. In support of the nutrient TMDLs implementation plan, a regional monitoring
program (RMP) was developed to monitor nutrients in San Diego Creek and
Newport Bay. This order requires the permittees listed under the RMP to
continue their participation in the RMP program.

48. On September 7, 2007, the Regional Board adopted TMDLs for organochlorine
compounds (OCs) that specify WLAs for urban runoff for DDT and toxaphene in
San Diego Creek, and DDT, chlordane, and PCBs in Upper and Lower Newport
Bay. The OCs TMDLs also specify informational TMDLs with informational urban
runoff WLASs for chlordane and PCBs in San Diego Creek. The OCs TMDLs require
approval from the State Board, the State Office of Administrative Law, and EPA.
The implementation plan for the OCs TMDLs includes monitoring and, where
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necessary, enhanced implementation of best management practices (BMPs) to
reduce erosion and sediment transport as organochlorine compounds tend to
adhere to fine sediment. In addition, the OCs TMDL implementation plan provides
an opportunity for dischargers to participate in the development and implementation
of a comprehensive Work Plan that would address the OCs and other sources of
toxicity in the San Diego Creek and Newport Bay watersheds. Once a Work Plan is
developed, it is required to be approved by the Regional Board at a public hearing.
Participation by the permittees in this process will obviate the need for individual
actions on the tasks in Table NB-OCs-13"® by members of the Working Group. The
County of Orange and Newport Bay watershed MS4 permittees have initiated
efforts to develop a Work Plan. MS4 permittees not electing to participate in the
Work Plan approach will be required to implement the tasks shown in Table NB-
OCs-13, as appropriate.

49. The State Board awarded a grant to the South Coast Resource Conservation and
Development Council in partnership with the University of California Cooperative
Extension to investigate and demonstrate’ strategies to reduce pesticide runoff from
urban areas. A pesticide management plan for the Newport Bay watershed has
been developed under this program®.

50. If the TMDL implementation plans include compliance schedules beyond the
permit term, monitoring and other requirements are being included in this order to
monitor progress towards.achieving future compliance.

51. Certain portions of the' San Gabriel River watershed are under the Los Angeles
Regional Board’s jurisdiction. “Urban runoff from cities and county areas within
the northwestern portions‘of Orange County discharge into the San Gabriel River
and/or its tributaries. \On July 13, 2006, the Los Angeles Regional Board adopted
TMDLs for metals in the San Gabriel River watershed. However, because of the
state’s inability to meet the March 2007 deadline for an approved TMDL
prescribed in a consent decree (Heal the Bay Inc., et al. v. Browner C98-4825
SBA), on March 26, 2007, the EPA promulgated TMDLs for metals and selenium
for the San Gabriel River. The upper portions of Coyote Creek flow through
Orange County to join the San Gabriel River above the tidal prism.  Other
unnamed tributaries located in northwestern Orange County also discharge into
the San Gabriel River estuary. The EPA promulgated TMDLs include wet
weather wasteload allocations for Coyote Creek for copper, lead and zinc and
dry weather wasteload allocations for copper for Coyote Creek. The permittees
are expected to implement programs and policies consistent with the metals and
selenium TMDLs for the San Gabriel River watershed. This includes constituent-
specific source control programs or other equally effective programs to control
the discharge of copper, lead and zinc into Coyote Creek and other tributaries in
Orange County that discharge into the San Gabriel River.

15 Attachment 2 to Resolution No. R8-2007-0024

'® Darren L. Haver and John N. Kabashima, June 30, 2008, Pesticide Runoff Management Plan, Newport
Bay Watershed
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52. This order requires permittees to comply with established TMDL wasteload
allocations specified for urban runoff and/or storm water by implementing the
necessary BMPs. NPDES requlations at 40 CFR 122.46(d)(vii)(B) require that
permits be consistent with wasteload allocations approved by U. S. EPA———.
This order requires the permittees to comply with the urban runoff/storm water
wasteload allocations for both EPA-promulgated and Regional Board
adopted/EPA approved TMDLs. -Continuation of water quality/biota monitoring
and analysis of the data are essential to better understand the impacts of storm
water discharges on the water quality of the receiving waters, impairment caused

| by urban runoff, -compliance with the wasteload allocations and for assessing the
effectiveness of control measures.

53. Permittees will be required to comply with established TMDLs and other water
quality standards or discharge requirements that may be imposed by the EPA or
the State prior to the expiration of this order.” This'order may be reopened to
address established or revised TMDLs and/or other requirements developed and
adopted by the Regional Board, EPA or.the State Board.

K. DRAINAGE AREA MANAGEMENT PLAN (DAMP)

54. Urban development increases population density and pollutant sources'’ such as
construction activities, industrial* facilities;. auto’ emissions, wastes related to
automobile maintenance activities, sanitarg/ wastes, pesticides, pet wastes,
household hazardous wastes and trash'®. If appropriate BMPs are not
implemented, retail gasoline 'outlets’ and automobile service stations could be
significant sources of pollutantstinsurban runoff including petroleum hydrocarbons,
oil and grease, metals andsolvents ™.

55. The local agencies (the permittees) are the owners and operators of the storm
water conveyance systems and have established appropriate legal authority to
control discharge of pollutants to the MS4s. The permittees have adopted grading
and erosion contrel ordinances; and guidelines for the implementation of minimum
and-best management practices (BMPs) for municipal, commercial, and industrial
activities. The permittees must exercise a combination of these programs, policies,
and legal authority to ensure that pollutant loads resulting from urbanization are
properly controlled and managed.

56. One of the major tools that the permittees use for urban runoff pollution prevention
is the development and implementation of an appropriate DAMP, including best

' U.S. EPA (1992). Environmental Impacts of Storm Water Discharges: A National
Profile. EPA 841-R-92-001. Office of Water. Washington, DC.

'® National Management Measures to Control Nonpoint Source Pollution from Urban Areas. USEPA
Publication No. EPA 841-B-05-004, November 2005.

"9 Retail Gasoline Outlet and Commercial Parking Lot Storm Water Runoff Study, Western States
Petroleum Association and American Petroleum Institute (1994) at p 13. The study concludes that
pollutant concentrations in storm water discharges from properly managed RGOs are similar to
concentrations from commercial parking lots and diffuse urban runoff.
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management practices (BMPs). The ultimate goal of the urban storm water
management program is to support attainment of water quality objectives for the
receiving waters and to protect beneficial uses through the implementation of the
DAMP. The permittees developed and submitted a revised draft 2007 DAMP.

57. The DAMP is a dynamic document and the permittees have implemented, or are in
the process of implementing, various elements of the DAMP. This order requires
the permittees to continue to implement the BMPs listed in the revised DAMP;
update or modify the DAMP, when appropriate, consistent with the MEP and other

| applicable standards; and to effectively prohibit ilegal-and-illicit discharges to the
storm drain system.

58. The Orange County DAMP defined: (1) a management structure for the permittees'
compliance effort; (2) a formal agreement to underpin cooperation; and (3) a
detailed municipal effort to develop, implement, and. evaluate various BMPs or
control programs in the areas of public ageney activities, public information, new
development and construction, public works construction, industrial discharger
identification, and illicit discharger/connection identification and elimination.

59. In order to meet DAMP requirements and characterize and manage pollutant
sources on a local level, the permittees developed LIPs. Each jurisdiction has
developed its own LIP and is implementing.the LIP to properly manage, reduce and
mitigate potential and actual pollution’ sources within the boundaries of each
permittee’s jurisdiction.

L. NEW DEVELOPMENT/SIGNIFICANT'REDEVELOPMENT — WQMP/LIP/LID

60. A major portion of Orange County is urbanized with residential, commercial and
industrial developments. Urban development increases impervious surfaces and
storm water.funoff volume and velocity and decreases vegetated, pervious surface
areas available for infiltration and evapotranspiration of storm water. Increase in
runoff volume and velocity can cause scour, erosion (sheet, rill and/or gully),
aggradation (raising of a streambed from sediment deposition) and can change
fluvial geomorphology, hydrology and aquatic ecosystems. This order includes
requirements to address increases in imperviousness and changes in water quality
and quantity, including hydrologic conditions of concern.

61. Recent studies have indicated that low impact development®® (LID) BMPs are
effective_storm water management tools that is-ene-of-the-most-effective-ways-to
minimize any-adverse impacts on storm water runoff quality and quantity resulting
from urban developments. The Southern California Monitoring Coalition (SMC),
including the project lead agency, the San Bernardino County Flood Control District,
in_collaboration with SMC member Southern_California Coastal Water Research
Project (SCCWRP)
collaberation-withand the Callfornla Storm Water Quallty Assomahon (CASQA) W|th

2 Low impact development is an approach to land development (or re-development) that works with
nature to manage storm water as close to its source as possible by using structural and non-structural
best management practices to reduce environmental impacts.
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62.

funding fromand the State Water Resources Control Board _and CASQA, is
developing a Low Impact Development Manual for Southern California. _A
preliminary draft of this manual indicates that effective implementation of site design
LID BMPs should occur during in—the earliest stages of planning such as site
assessment, environment review and site planning. This manual guidance
doeument-will be incorporated into the CASQA BMP Handbooks. The permittees
are encouraged to utilize the guidanee—-manual as a resource to implement LID
techniques._This order requires the project proponents to first consider preventative
and conservation techniques (e.q., preserve and protect natural features to the
maximum_extent practicable) prior to considering mitigative techniques (structural
treatment, such as infiltration systems). The mititgative measures should be
prioritized with the highest priority for BMPs that reme@ve storm water pollutants and
reduce runoff volume, such as infiltration, then othér BMPs, such as harvesting and
re-use, evapotranspiration and bio-treatment should“gay-be considered. To the
extent practicable, these LID BMPs must be imiplemented at the project site.

The USEPA has determined that by-LID/green infrastructure can be a cost-effective
and environmentally preferable approacher thé control of storm water pollution and
will_minimize _downstream impacts by limiting the effective impervious area of
development. LID and the reddction. of impehious areas may achieve multiple
environmental and economic_bengfits infaddition to reducing downstream water
quality impacts, such as enhanced\ water Supplies, cleaner air, reduced urban
temperatures, increasedsnergy efficiency and other community benefits, such as
aesthetics, recreation,@nd wildlife areas. USEPA has reviewed studies?’ that have
evaluated the percent EIA*ongepts(also see the SCCWRP study?’). The limited
study conducted by Dr..Richard Horner** concluded that a 3% EIA standard for
development _i§ "feasible inhVentura County. EPA We believes that EIA is a
reasonablegneétric for incerporating LID principles into storm water permits and EPA
supports othenequally effective metrics for compliance determination. Hewever—aA
review of the analysis of the LID metrics in storm water permitting®°and its critique®®

%! See for example the analysis prepared by Dr. Richard Horner entitled, “Investigation of the Feasibility

and Benefits of Low-Impact Site Design Practices (“LID”) for Ventura County” submitted to the Los

Angeles Regional Board by NRDC.

22 E| A=effective impervious area. These are areas where little or no infiltration of storm water

occur, such as paved areas.

% Studies conducted by Southern California Coastal Water Research Project (SCCWRP) and others
indicate that environmental impacts from developments could be minimized by limiting the effective
impervious area-te-5%-orless.

2 Dr. Richard Horner, Investigation of the Feasibility and Benefits of Low-Impact Site Design Practices
(“LID”) for Ventura County, Development (undated)

) ow Impact Development Metrics in Stormwater Permitting, Prepared for the Ventura Countywide

Stormwater Quality Management Program and the Orange County Stormwater Program by Geosyntec

Consultants and Larry Walker Associates with Assistance from Hawks and Associates (January 2009)
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63.

indicates that there are certain shortcomings in specifying a percentage EIA as a
metric. A series of stakeholder meetings®’ conducted after issuance of the first draft
of this —order concluded that other equally effective metrics could be used to
quantify implementation of LID. It was generally agreed by the stakeholders that a
numeric metric, such as a metric based on a specified volume capture may be a
better metric. A 5% EIA metric was included in the first draft of this order. The

second draft replaces the 5% EIA metrlc W|th ahmtnngtheeﬁeetweempemeuearea

Ihe—e#der—se—pﬂnemles—alce—meepperatesd—a volume capture metrlc based on the
design volume specified in the WQMP. -intorequirémentsfor-new-developments
s

On October 5, 2000, the State Board adopted Order No. WQ-2000-11, which is a
precedential order. Order No. WQ-2000-11required that'urban runoff generated by
85th percentile storm events from specific types_.of development categories should
be infiltrated, filtered or treated. The essential elements of this precedential order
were incorporated into the Region 8 Orange County third term permit. In
accordance with the requirements specified in the third term permit, the permittees
developed a model Water Quality. Management Plan (WQMP) by amending their
Drainage Area Management Plan (DAMP).” The model WQMP provides a
framework to incorporate watershed protection principles into the permittees
planning, construction and | post-construction phases of defined new and
redevelopment projects.. The model.VWQMP includes site design, source control
and treatment control elements to reduce the discharge of pollutants in urban runoff.
On September 26, 2003, the Regional Board approved the model WQMP. The
permittees have incorporated provisions of the model WQMP into their LIPs. The
permittees are, requiring new developments and significant redevelopments to
develop and implement@appropriate project WQMPs. This order requires continued
implementation of structural and non-structural BMPs for new developments and
significant redevelopments as per the approved model WQMP,_and changes-the
priority project threshold for commercial/industrial developments has been changed
-to 10,000 square feet, making it consistent with the threshold for residential
subdivisions. However, with the implementation of LID techniques, some of the

% Critique of Certain Elements of “Low Impact Development Metrics in Stormwater Permitting” by Dr.

Richard Horner (undated, submitted by NRDC on February 13, 2009)

2" The stakeholder group included representatives from Permittees, NRDC, Orange County Coastkeeper,

BIA/CICWQ, The Irvine Company, Regional Board staff, USEPA and a number of consultants and

attorneys.

%8 Studies conducted by Southern California Coastal Water Research Project (SCCWRP) and others
indicate that environmental impacts from developments could be minimized by limiting the effective
impervious area to 5% or less.

 Dr. Richard Horner, Investigation of the Feasibility and Benefits of Low-Impact Site Design Practices
(“LID”) for Ventura County, Development (undated)
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structural treatment control BMPs may not be necessary. The project WQMPs-for
the—projeet—is are required to include a discussion on how LID principles are
incorporated into the project._ Section 7.11-3.2.4 of the WQMP requires identification
of hydrologic conditions of concern (HCOC). An HCOC exists when a site’s
hydrologic regime is altered and there are significant impacts on downstream
channels and aquatic habitats, alone or in_conjunction with impacts of other
projects. Currently , new development and significant re-development projects are
required to perform this assessment and incorporate appropriate BMPs to ensure
existing hydrologic conditions are maintained. Certain jurisdictions have employed
HCOC mapping efforts to assist developers in identifying areas where HCOC
conditions exist.  Within _six months of adoption of this order, the permittees are
required to conduct an HCOC mapping to identify COC areas in the permitted
area.

64. The Region 8 Orange County third term permit required the permittees to review
their planning (CEQA, General Plan, etc.) and approval processes to determine the
need to revise those processes to address appropriate storm water protection
principles. The model WQMP provides a framework for addressing these issues.
However, Regional Board staff's audit of the permittees MS4 program indicated that
all the permittees had not fully implemented the program. This order requires the
permittees to reevaluate and to  revisewthe “current program implementation
processes. Pollution prevention techniques, appropriate planning processes and
early identification of potential storm water impacts and mitigation measures can
significantly reduce storm water pollution problems. The permittees shall consider
these impacts and ‘appropriate “mitigation measures during the planning and
approval processes.

65. The intent of the WQMP, SWPPP and other programs and policies incorporated into
this order is .to minimize the impact from the project on water quality and the
environment. © However, compliance with this order and the DAMP does not
necessarily constitute’ mitigation that is sufficiently specific to satisfy the
requirements of CEQA with regards to projects.

66. The-treatment control BMPs include vortex systems, catch basin inserts, detention
basins, infiltrations areas (including LID-based), retention basins, regional treatment
systems, constructed wetlands, various types of storm water filters, etc.- _If not
properly designed and managed, these systems could be sources of groundwater
pollution and could become a nuisance and/or cause the spreading of surface water
pollution. Restrictions placed on urban runoff infiltration in this order (Section
XII.B.5.) are based on recommendations provided by the U.S. EPA Risk Reduction
Laboratory. The requirements specified in this order include identification of
responsible agencies for maintaining the systems and for providing funding for
operation and maintenance.

67. If not properly designed and maintained, the BMPs identified in Finding 665 could
create a nuisance and/or habitat for vectors® (e.g., mosquitoes and rodents). Third

%0 Managing Mosquitoes in Stormwater Treatment Devices, Marco E. Metzger, University of California
Davis, Division of Agriculture and Natural Resources, Publication 8125.
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term permit required the permittees to closely collaborate with the Orange County
Vector Control District during the development and implementation of such
treatment systems. The permittees should continue these collaborative efforts with
the Vector Control District to ensure that treatment control systems do not become
a nuisance or a potential source of pollutants.

M. NON-STORM WATER/DE-MINIMUS DISCHARGES

68. The MS4s generally contain non-storm water flows such as irrigation runoff, runoff
from non-commercial car washes, runoff from miscellaneous washing and cleaning
operations, and other nuisance flows generally referred to as de-minimus
discharges. Federal regulations, 40 CFR Part 122.26(d)(2)(i)(B), prohibit the
discharge of non-storm water containing pollutants into the MS4s and to waters of
the U.-S.: unless they are regulated under a separate NPDES permit, or are
exempt, as indicated in Discharge Prohibitions, Section 1.3 of this order. The
Regional Board adopted a —-number of NPDES permits®! to address de-minimus
type of pollutant discharges. However, thepermittees need not get coverage under
the de-minimus permits for the types of discharges listed under Section I11.3, except
for discharges to the San—Diego—Creek/Newport Beach-Bay watershed_(where
coverage under the Newport Bay watershed-specific de-minimus permit is required,
see Finding 69), as long as they are in.compliance with the conditions specified
under Section Il of this order.

69. Many areas of the San.Diego Creek/Newport Bay watershed have high nitrate
and/or selenium levels’in the soils and/or groundwater. Dewatering operations,
construction activities and agricultural and other operations could mobilize these
pollutants and carry themiinto San Diego Creek and Newport Bay. The Regional
Board has adopted a General Permit, Order No. R8-2007-0041, to regulate
dewatering wastes into the San Diego Creek/Newport Bay watershed. In addition,
stakeholders in the watershed are in the process of developing a comprehensive
nitrogen/selenium management plan to address the nitrogen/selenium issues.

N. PERMIT REQUIREMENTS AND NUMERIC EFFLUENT LIMITS

70. The first term permit required the permittees to: (1) develop and implement the
DAMP and a storm water and receiving water monitoring plan; (2) eliminate
Hlegal**and-illicit discharges® to the MS4s; and (3) enact the necessary legal
authority to effectively prohibit such discharges. The overall goal of these

¥ E.g., R8-2003-0061,as amended by R8-2004-0021.

32 lllegal discharge means any discharge {(er-seepage)-to the municipal separate storm sewer that is not
composed entirely of storm water except for the authorized discharges listed in Section Il of this permit.
lllegal discharges include the improper disposal of wastes into the storm sewer system.

 llicit Discharge means any discharge {erseepage}-to the municipal separate storm-drain system that is
prohibited under local, state, or federal statutes, ordinances, codes, or regulations. The term illicit
discharge includes all_discharges that contain non storm-water discharges except discharges pursuant to
an NPDES permit, discharges that are identified in Section Ill, Discharge Limitations/Prohibitions, of this
order, and discharges authorized by the Regional Board Executive Officer.
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requirements was to reduce pollutant loadings to surface waters from urban runoff
to the MEP. The second term permit required continued implementation of the
DAMP and the monitoring plan, and required the permittees to focus on those areas
that threaten beneficial uses. The third term permit required the permittees to
inspect construction sites and industrial and commercial facilities. The permittees
were also required to develop and implement a model WQMP to address runoff
from new development and significant redevelopment projects. The principal
permittee, in co-operation with the co-permittees, developed administrative
strategies and implementation procedures for each program element. Each
permittee incorporated these tools into its LIP. The permittees are required to
continue to implement each of these program elements and to aggressively pursue
implementation of LID techniques during the fourth term permit. As required under
the third term permit, the principal permittee, in collaboration with the co-permittees,
evaluated the effectiveness of the overall program during the permit term. The
permittees, in consultation with Regional Board staff, evaluated each program
element and proposed new and improved program commitments in their 2006
Report of Waste Discharge. Regional‘Board staff audited each of the permittee
programs during the third term permit and determined that some of the permittees
had significant violations with respect to implementation of certain program
elements. Enforcement actions were, taken sto bring these permittees into
compliance. The permittees were required toraddress problems identified during
the audit. Some of the permittees were to amend their LIPs to address deficiencies
noted during the audit.

71. Based on the results ofithe atditsSiperformed during the 3™ term permit, a number of
permit requirements have been incorporated into the current permit. While the 2001
DAMP listed criteria by. which co-permittees were to assess the priority ranking of
commercials$ites, a number of co-permittees had interpreted those criteria in such a
manner as to_ensure that only a very small number of sites would be ranked ‘High’
and in some cases, alllcommercial sites within a municipality were ranked ‘Low,;
resulting in the least number of inspections possible. To address this situation,
commercial _site ranking now requires that a minimum 10% of the sites with the
highest potential for pollutant discharge, be ranked ‘High’ and next 40% of highest
potential sites be ranked ‘Medium,’; for inspection purposes.

72. The Report of Waste Discharge proposes to enhance implementation of various
program elements through the development of performance indicators and
auditable systems, and by focusing on addressing problems on a watershed-
specific basis. To improve program management efficiencies, the permittees are
proposing to define expertise and competencies for program managers and
inspectors, and to develop and implement an effective training program for them.
The principal permittee in collaboration with the co-permittees is required to develop
guidelines for defining the expertise and competencies for various positions and
training programs and schedules for training for these positions. In the event that
co-permittees want to design their own training program, it should be prepared in
collaboration with the principal permittee, and at a minimum, should contain_all
information present in_the principal permittee-prepared training program. The

| Second Draft: March 254, 2009

SARB_011771



Order No. R8-2009-0030 (NPDES No. CAS 618030) 25 0f 99
The County of Orange, Orange County Flood Control District, and the Incorporated Cities of Orange County
Areawide Urban Storm Water Runoff

permittees are required to document procedures used to determine the defined
competencies for each storm water position (this may be accomplished through a
test at the end of the training program or through an on-the-job testing procedure).

73. This order includes wasteload allocations numeric—effluent—limits—for those
constituents for which the-either the U.S. EPA has promulgated or the Regional
Board has already—established TMDLs. Federal reqgulations (40 CFR
122.46(d)(vii)(B)——=)) require the Permittees to comply with the applicable
wasteload allocations in the TMDLs. -Consistent with the federal storm water laws
and regulations, the order does not include numeric effluent limits for other potential
pollutants. Federal Clean Water Act requires the permittees to have appropriate
controls to reduce the discharge of pollutants to the maximum extent practicable,
including management practices, control techniques and systems, design and
engineering methods, and such other provisions‘as the Administrator or the State
determines appropriate for the control of such pollutants (33 USC 1342(p)(3)(B)).
MEP is a dynamic performance standard and it evolves as our knowledge of urban
runoff control measures increases.

74. On June 17, 1999, the State Board adopted Water Quality Order No. 99-05. This is
a precedential order that incorporates the receiving water limitations language
recommended by the USEPA. Consistent with the State Board’s order, this order
requires the permittees to comply with the applicable water quality standards, which
is to be achieved throughsan iterative approach requiring the implementation of
increasingly more effective BMPs. This approach is consistent with most of the
municipal storm water permits issued in California that specify certain minimum
control measures and incerporate an iterative process that requires increasingly
more effective control. measures if the water quality objectives are not met.

O. MUNICIPALFACILITIES AND ACTIVITIES

75. The permittees,own and operate MS4s and appurtenances, build and maintain
roads and other transportation facilities, sanitary waste collection and conveyance
systems, recreational faciliies such as parks, hiking trails, etc., and other
infrastructures of the urban environment. This order requires the permittees to
consider water quality impacts during the planning stages of these projects, during
construction and post-construction use, and during operation and maintenance of
these facilities. This order includes requirements for the control of trash and debris,
for street sweeping, and for drainage facilities maintenance. The permittees have
already installed eleven trash and debris booms in flood control channels and
harbors to recover floatable material. The permittees have promoted a number of
public awareness and volunteer cleanup programs. The Orange County Integrated
Waste Management Board administers the household hazardous waste collection
program. Most of the permittees, in collaboration with the Orange County Health
Care Agency, implement the oil recycling program.

76. The permittees own and/or operate facilities where industrial or related activities
take place that may have an impact on storm water quality. Some of the permittees
also enter into contracts with outside parties to carry out municipal related activities
that may also have an impact on storm water quality. The permittees have
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developed and are implementing a Model Municipal Activities Program that
established a framework for conducting a systematic program of evaluation and
BMP implementation for fixed facilities, field operations and drainage facilities.
Non-storm water discharges from these facilities and/or activities could also affect
water quality. This order prohibits non-storm water discharges from public facilities,

| unless the discharges are exempt under Section |ll, Discharge Limitations, of this
order, or are permitted by the Regional Board under an individual NPDES permit or
the de-minimus permits.

77. Successful implementation of the provisions and limitations in this order will require
the cooperation of public agency organizations within Orange County having
programs/activities that have an impact on storm water quality. A list of these
organizations is included in Attachment C. As such, these organizations should
actively participate in implementing the Orange County NPDES Storm Water
Program. The Regional Board has the discretion and authority to require certain
non-cooperating entities to participate in this areawide permit or obtain individual
storm water discharge permits, pursuantto 40 CER 122.26(a). The permittees have
developed a Storm Water Implementation Agreement among the County, the cities
and the Orange County Flood Control District. The Implementation Agreement
establishes the responsibilities of each party, a funding mechanism for the shared
costs, and recognizes the Technical Advisory., Committee (TAC).

78. The permittees have developed and implemented programs and policies to address
fixed facilities, fertilizer and pesticide use, employee training, storm drain inspection
and maintenance activities, and other related planning, inspection and maintenance
programs. This order requires the permittees to continue these programs and
propose any needed.changes to these programs.

79. Some of the permittees, own and operate sewage collection systems. Sanitary
sewer overflows (SSOs) have been a significant source of water quality
impairments and, beach closures in Orange County. On May 2, 2006, the State
Board adopted Water Quality Order No. 2006-0003 to provide a consistent
statewide regulatory approach to address SSOs. In addition, the principal
permittee, in collaboration with the Orange County Sanitation District and a number
of the co-permittees, has developed the Countywide Area Spill Control Program to
address SSOs in certain areas of Orange County. These two programs are
expected to address issues related to SSOs.

P. PUBLIC EDUCATION/PARTICIPATION

80. Urban runoff contains pollutants from privately owned and operated facilities, such
as residences, businesses, private and/or public institutions, and commercial
establishments. Therefore, a successful storm water management plan should
include the participation and cooperation of the public, businesses, the permittees
and the regulators. The DAMP has a strong emphasis on public education. Public
education includes education of the public at large, commercial establishments,
industrial facilities and developers. It also includes proper training for municipal
planning, inspection and maintenance activities. The permittees have developed
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inter-departmental training programs and have made commitments to conduct a
certain number of these training programs during the term of this permit.

80 —Public education is an important part of storm water pollution prevention. The
permittees have employed a variety of means to educate the public, business and
commercial establishments, industrial facilities and construction sites, and in 1999
developed a long term public education strategy. In 2002, the permittees created a
public and business outreach strategy and developed the “Orange County
Stormwater Public Education Program Recommendations.” This strategy was
updated in 2004 and established a long-term cost-effective approach to educate the
public and targeted businesses about the effects of storm water pollution and
encourages their participation in protecting water quality. In accordance with this
strategy the permittees conducted a public awareness survey and translated
relevant public education materials into Spanish-and Vietnamese. The permittees
employed a variety of media, including newspapers, radio, television, movie
theaters, advertisements on public transportation vehicles, schools and printed
brochures to provide information regarding storm water pollution and the public’s
role in controlling it. In addition to the multi-media approach, the permittees have
started to work with business establishments such as Home Depot and PetsMart,
utilities such as Waste Management:and Southern California Edison, organizations
such as Chamber of Commerce and Welcome Express, and a number of other
organizations and establishments. " The permittees also established a countywide
24-hour, bilingual, hotline for reporting illegal-erillicit activities that could impact
water quality. This ordér requires implementation of LID techniques. If not properly
designed and maintained, seme6fithe’LID BMPs could provide breeding areas for
vectors. Public education” and outreach materials should include a discussion on
Fthe association” between disease vectors, urban runoff, storm water treatment

control and LID BMPs. permitiees—are-required-to-continue-their-efforts-in—public
cdeonion o mne

81.

82. The storm water regulations require public participation in the development and
implementation of the storm water management program. As such, the permittees
are required to solicit and consider all comments received from the public and
submit copies of the comments to the Executive Officer of the Regional Board with
the annual reports due on November 15 of each year. It is expected that the
permittees would include comments received on any significant revisions to the
Monitoring Plan, LIPs and WQMPs. In response to public comments, the
permittees may modify reports, plans, or schedules prior to submittal to the
Executive Officer.

Q. MONITORING AND REPORTING PROGRAM AND EFFECTIVENESS
ASSESSMENT

83. In order to characterize storm water discharges, to identify problem areas, to
determine the impact of urban runoff on receiving waters, and to determine the
effectiveness of the various BMPs, an effective monitoring program is critical. The
principal permittee administers the monitoring program for the permittees. During
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the previous permit term, the permittees completed the 99-04 Monitoring Plan. This
plan included storm water monitoring, receiving water monitoring, dry weather
monitoring and sediment monitoring in previously identified critical aquatic resources
areas, as well as, mass emissions monitoring of both wet and dry season flows. On
July 1, 2003, the permittees submitted the Third Term Monitoring Plan. This plan
was approved by the Executive Officer on July 15, 2005. Monitoring under this plan
was expanded to cover monitoring requirements for the development and
implementation of TMDLs for impaired waters in Orange County. The Monitoring
Plan approved in 2005, included mass emissions monitoring, estuary/wetlands
monitoring, bacteriological/pathogen monitoring, bioassessment monitoring, illicit
discharge reconnaissance monitoring, and land use correlations. Three different
approaches were used for these monitoring programs: core monitoring, regional
monitoring, and special studies. The permittees. are required to review the
monitoring program on an annual basis to determine the need for any revisions.
The monitoring program may have to becrevised to meet TMDL and ASBS
monitoring requirements and/or to make the program consistent with any statewide
or regional monitoring guidance developed either by the State Board or the
Stormwater Monitoring Coalition.

HEEEGAL—ILLICIT DISCHARGES;, ILLICIT . CONNECTIONS AND LEGAL
AUTHORITY
| 84. Hlegatlllicit discharges to thesstorm drains can contribute to storm water and surface

85.

water contamination. <A reconnaissance survey of the municipal storm drain
systems (open channels and underground storm drains) was completed by the
permittees during the third‘term permit, the permittees significantly enhanced the
programmatic framework for detecting and quickly controlling discharges into the
MS4s. Thepermittees have initiated a dry weather monitoring program that is
based on statistically derived benchmarks to detect illegalillicit discharges and fillicit
connections. * The program also facilitates public reporting of ilegal—and-illicit
discharges by providing 24-hour access to a toll free hotline. The program has a
number of mechanisms in place to identify and eliminate illicit discharges to the
MS4s, including: construction, commercial and industrial facility inspections,
drainage facility inspections, water quality monitoring programs, and public
education including a 24-hour hotline. The permittees developed a ten module
training program for training municipal staff to identify and eliminate illegal-illicitl
discharges to the MS4s and to take appropriate enforcement actions.

In order to insure countywide consistency and to provide a legal underpinning to the
entire Orange County storm water program, a model water quality ordinance was
completed on August 15, 1994 and has been adopted by all the permittees. A
countywide Enforcement Consistency Guide was established by the permittees in
1995. These documents establish legal authority for enforcing storm water
ordinances and countywide uniformity in the enforcement actions. The permittees
have the authority to control pollutants into the MS4s, to prohibit egalillicit
connections and illicit discharges, to control spills, to require compliance with local
water quality ordinances and to carry out inspections of the storm drain systems
within their jurisdictions.
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86. During the third term permit, the principal permittees in collaboration with the
Orange County Sanitation District developed and implemented a coordinated
sewage spill prevention and response demonstration project. This program is being
evaluated for implementation throughout the Orange County Sanitation District’s
service area .

87. There may be discharges that are not within the permittees jurisdiction. The
permittees may petition the Regional Board to issue a separate NPDES permit to
any discharger of non-storm water into storm drain systems that they own or
operate.

S. COMPLIANCE WITH CZARA, CEQA AND THE ANTI-DEGRADATION POLICY

88. The Coastal Zone Act Reauthorization Amendments of 1990 (CZARA), Section
6217(g), requires coastal states with approved coastal.zone management programs
to address non-point source pollution impacting‘or threatening coastal water quality.

CZARA addresses five sources of non-point pollution:, agriculture, silviculture,
urban, marinas, and hydromodification. < This order addresses the management
measures required for the urban category, with the exception of septic systems.
Compliance with requirements specified in this order relieves the permittees for
developing a non-point source plan;.for the urban category, under CZARA. The
Regional Board addresses septic systems through the administration other
programs.

89. In accordance with California Water Code Section 13389, the issuance of waste
discharge requirements for this discharge is exempt from those provisions of the
California Environmental, Quality Act contained in Chapter 3 (commencing with
Section 21100), Division 13 of the Public Resources Code.

90. The permitted discharge is consistent with the anti-degradation provisions of 40
CFR 131.12 .and the' State Board Resolution 68-16. This order requires
implementation of programs (i.e., BMPs) to reduce the level of pollutants in the
storm water discharges. The combination of programs and policies required to be
implemented under this order for new and existing developments are designed to
improve urban storm water quality.

T. PUBLIC COMMENTS AND PUBLIC HEARING

91. The Regional Board has notified the permittees and interested parties of its intent to
issue waste discharge requirements for this discharge and has provided them with
an opportunity to submit their written views and recommendations.

92. The Regional Board, in a public hearing, heard and considered all comments
pertaining to the discharge and to the tentative requirements.

PERMIT REQUIREMENTS:

IT IS HEREBY ORDERED that the permittees, in order to meet the provisions contained in
Division 7 of the California Water Code and regulations adopted thereunder, and the
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provisions of the Clean Water Act, as amended, and regulations and guidelines adopted
thereunder, shall comply with the following:

RESPONSIBILITIES OF PRINCIPAL PERMITTEE

A. The principal permittee shall be responsible for the overall program management and
shall:

1.

Conduct chemical and biological water quality monitoring, as required by this order
and any additional monitoring as directed by the Executive Officer.

2. Conduct inspections and maintain the storm drain systems within its jurisdiction.

3. Review and revise, if necessary, policies/ordinances necessary to establish legal

authority as required by the Federal Storm Water Regulations.

Respond and/or arrange for responding to emergency situations, such as accidental
spills, leaks, illicit discharges and #legal€ennectionsillicit connections, etc., to
prevent or reduce the discharge of pollutants to storm drain systems and waters of
the US within its jurisdiction.

Take appropriate enforcement actions for illicit discharges to the MS4 systems
owned or controlled by the principal permittee.

Prepare and submit to the Executive Officer of-the Regional Board unified reports,
plans, and programs as required by this order, including the annual report.

B. The activities of the principal permittee shall include, but not be limited to, the following:

1.

Coordinate and conduct Management Committee meetings on an as needed basis.
The principal permittee will take the lead role in initiating and developing areawide
programs and activities necessary to comply with this order.

Coordinate permit activities and participate in any subcommittees formed as
necessary to coordinate’compliance activities with this order.

Provide technical and administrative support and inform the co-permittees of the
progress of other pertinent municipal programs, pilot projects, research studies, 