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ITEM___ 
TEST CLAIM 

DRAFT STAFF ANALYSIS 
Education Code Sections 1628, 42100, 47602, 47604.3, 47604.4, 47605, 47605.1, 47605.6, 

47605.8, 47611.5, 47612.1, 47613.1, 47626, 47652 

Government Code Section 3540.1 

Statutes 1999, Chapter 828, Statutes 2002, Chapter 1058  

Charter Schools IV 
03-TC-03 

San Diego Unified School District, Claimant 

EXECUTIVE SUMMARY 
Overview 
This test claim addresses statutory amendments relating to charter schools.  The test claim 
statutes enacted in 1999 subject charter schools to the Educational Employment Relations Act 
(EERA).  Since 1976, the EERA has governed labor relations in California public schools with 
the following stated purpose: 

It is the purpose of this chapter to promote the improvement of personnel 
management and employer-employee relations within the public school  
systems . . .  by providing a uniform basis for recognizing the right of public 
school employees to join organizations of their own choice, to be represented by 
the organizations in their professional and employment relationships with public 
school employers …and to afford certificated employees a voice in the 
formulation of educational policy.  

The EERA creates a process for groups of school district employees to organize and become 
represented by an employee organization, and states the scope of representation is “limited to 
matters relating to wages, hours of employment, and other terms and conditions of employment.” 
The EERA also defines the rules for negotiations, mediation, and dispute of grievances, and it 
establishes the Public Employment Relations Board to administer the EERA and referee labor 
disputes.  

The test claim statutes require each charter school charter to contain, “[a] declaration whether or 
not the charter school shall be deemed the exclusive public school employer of the employees of 
a charter school….”  The EERA defines “public school employer” as “the governing board of a 
school district, a school district, a county board of education, or a county superintendent of 
schools, or a charter school that has declared itself a public school employer pursuant to 
subdivision (b) of Section 47611.5 of the Education Code.”  

If the charter school is not deemed a public school employer, the school district where the charter 
is located is deemed the public school employer for the purposes of the EERA.   

The 2002 test claim statutes were enacted to increase the oversight and accountability of charter 
schools.  Under these statutes, each charter school is required to approve an annual statement of 
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its receipts and expenditures and file it with the entity that approved the charter, which files it 
with the county office of education, which verifies its mathematical accuracy and submits it to 
the Superintendent of Public Instruction (SPI). Charter schools are required to respond to 
reasonable inquiries from a county office of education regarding financial records, and county 
offices of education are authorized to monitor the operations of a charter school located within 
that county and investigate the charter school’s operations.  Annual audits are required to be 
submitted to the State Controller and the county office of education.  

The charter school petition requirements were also amended by the 2002 statute to require the 
petition to include identification of a single charter school that will operate in the geographic 
boundaries of the school district, except as specified.  If the charter school is to operate at 
multiple sites in the district, it must identify those sites in the petition, which is subject to 
approval by the school district governing board.  If the charter school is to serve high school 
pupils, the charter must also include a description of how the school will inform parents about 
the transferability of courses to other public high schools and the eligibility of courses to meet 
college entrance requirements, as specified.  Petitions must also include a description of the 
procedures to be used if the charter school closes, including a final audit of the school to 
determine the disposal of assets and liabilities and the transfer of pupil records.   

The 2002 legislation also restricted the geographic location of a charter school, allowing it to 
locate outside its school district, but within the county of the district, only under specified 
circumstances.   

Procedural History 
The test claim was filed on August 29, 2003 by the San Diego Unified School District.  The 
Department of Finance filed comments on January 23, 2004.  The claimant filed rebuttal 
comments on May 12, 2004. 

Positions of Parties and Interested Parties 
Claimant Position 

Claimant alleges that the test claim statutes impose a reimbursable state mandate for school 
districts, county offices of education, and charter schools. 

State Agency Position 

The Department of Finance argues that charter schools are not eligible claimants because 
establishing and maintaining charter schools is a discretionary act that is not mandated by the 
state, as is responding to inquiries from the chartering entity that granted the charter, and 
participating in judicial proceedings.  Finance argues that school district oversight of schools in 
their districts has been a district responsibility since before 1975, so the oversight of charter 
schools is not a new program or higher level of service.  Moreover, chartering entities have fee 
authority to recover costs for oversight and charter petition review.  (Ed. Code, § 47613.)1 

According to Finance, there may be minor reimbursable activities to review new petition 
information if a school district reviews and denies a charter petition, but “these activities 
                                                 
1 All references are to the Education Code unless otherwise indicated. 
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represent a very minor incremental change to the existing petition review process and are likely 
already incorporated into claims submitted for existing petition reviews.” 

Commission Responsibilities 
Under article XIII B, section 6 of the California Constitution, local agencies and school districts 
(i.e., local governments) are entitled to reimbursement for the costs of state-mandated new 
programs or higher levels of service.  In order for local governments to be eligible for 
reimbursement, one or more similarly situated local governments must file a test claim with the 
Commission.  “Test claim” means the first claim filed with the Commission alleging that a 
particular statute or executive order imposes costs mandated by the state.  Test claims function 
similarly to class actions and all members of the class have the opportunity to participate in the 
test claim process and all are bound by the final decision of the Commission for purposes of that 
test claim.   

The Commission is the quasi-judicial body vested with exclusive authority to adjudicate disputes 
over the existence of state-mandated programs within the meaning of article XIII B, section 6.   
In making its decisions, the Commission cannot apply article XIII B as an equitable remedy to 
cure the perceived unfairness resulting from political decisions on funding priorities. 

Claims 

Claim Description Issues Recommendation 

Education Code 
sections 47605 & 
47611.5, and 
Government  Code 
section 3540.1 (Stats. 
1999, ch. 828.)  

These provisions 
make charter schools 
subject to the EERA. 

At its July 2006 
hearing, the 
Commission issued a 
prior final decision in 
the Charter Schools 
Collective Bargaining 
test claim on these 
statutes.  

Deny.  The 
Commission does not 
have jurisdiction to 
reconsider these 
statutes.  

Education Code 
sections 1628,  
42100(a), 47604.4(a), 
47605(j)(1) and 
47605.6, (Stats. 2002, 
ch. 1058) 

Claimant seeks 
reimbursement for 
oversight and 
reporting activities for 
county office of 
education or county 
superintendents of 
schools or county 
boards of education. 

Claimant, SDUSD, 
files no evidence in 
the record regarding 
costs incurred by the 
county school 
agencies for these 
activities. 

Deny.  There is no 
evidence in the record 
of costs mandated by 
the state incurred by 
county school 
agencies for these 
activities. 
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Education Code 
sections 42100(b), 
47604.3, 47604.4(b), 
47605(a)(4), 
47605(j)(1), 
47605(m), 47605.1, 
47652 (Stats. 2002, 
ch. 1058) and section 
47626 (Stats. 1999, 
ch. 828). 

Claimant seeks 
reimbursement for 
notification, reporting, 
and information-
providing activities 
for charter schools. 

Claimant, SDUSD, 
files no evidence in 
the record regarding 
costs incurred by 
charter schools for 
these activities. 

Deny.  There is no 
evidence in the record 
of costs mandated by 
the state incurred by 
charter schools for 
these activities. 

Education Code 
sections 47605(a)(1), 
(a)(5), (b)(5)(A)(ii), 
(b)(5)(P), (g), (i), 
(j)(6),  47605.6 
(a)(1)(A) & (B), (a)(3) 
& (a)(4) (Stats. 2002, 
ch. 1058). 

Claimant seeks 
reimbursement for 
activities of charter 
petitioners in 
obtaining approval for 
charter schools 

Charter school 
petitioners are not 
local governments.  
Charter school 
petitions can be filed 
by anyone and are 
often organized by a 
group of teachers, 
parents and 
community leaders, or 
by a community-
based organization. 

Deny.  Only local 
governments that are 
subject to the tax and 
spend provisions of 
article XIII B are 
eligible for 
reimbursement under 
article XIII B, 
section 6. 

Education Code 
sections 1628, 42100 
(c), 47602 (a)(1), 
47605.8, 47612.1, 
47613.1, 47652 (a) 
(Stats. 2002, ch. 
1058). 

Claimant’s test claim 
pleads statutes that 
apply solely to state 
agencies. 

The statutes impose 
no requirements on 
school districts or 
local agencies. 

Deny.  These statutes 
do not mandate a 
school district 
activity. 

Education Code 
section 47605 (Stats. 
2002, ch. 1058). 

Claimant seeks 
reimbursement to 
review additional 
information in the 
charter petition, 
receive notification 
and consider at an 
open meeting 
proposed material 
revisions to an already 
approved charter to 
establish operations at 
one or more 
additional sites within 

Claimant alleges that 
these activities are 
reimbursable. 

Finance asserts that 
school districts have 
fee authority for these 
review activities. 

Approve.  These 
activities constitute a 
reimbursable state 
mandated program.  
The fee authority in 
Education Code 
section 47613 does 
not cover the costs 
incurred to review 
additional information 
required to be 
included in a new 
charter petition.  
While the fee 
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the jurisdictional 
boundaries of the 
school district. 

authority is intended 
to pay the 
“supervisorial 
oversight of a charter 
school, which 
includes the cost of 
considering proposed 
revisions to an 
existing petition, there 
is no evidence in the 
record that the 
revenue is sufficient 
to cover the costs 
incurred.  

Education Code 
section 42100(a) 
(Stats. 2002, ch. 
1058). 

Claimant seeks 
reimbursement to 
include with its 
annual statement of 
receipts and 
expenditures, the 
charter school’s 
annual statement of 
receipts and 
expenditures and file 
it with the county 
superintendent of 
schools by September 
15. 

Claimant alleges this 
activity is 
reimbursable. 

Finance argues that 
school districts have 
fee authority for this 
activity. 

Approve.  This is a 
reimbursable state-
mandated activity.  
Although the fee 
authority in Education 
Code section 47613 is 
intended to cover the 
costs for 
“supervisorial 
oversight” of a charter 
school, which 
includes this activity, 
there is no evidence in 
the record that the fee 
authority is sufficient 
to pay for the state 
mandated activities. 

Staff Analysis 
Commission Jurisdiction 

Education Code sections 47605 and 47611.5, and Government Code section 3540.1 as added and 
amended by Statutes 1999, chapter 828, make the charter school, or the designated public school 
employer, subject to collective bargaining under the EERA (Gov. Code, § 3540 et seq.)  At its 
July 28, 2006 hearing, the Commission decided the Charter Schools Collective Bargaining test 
claim (99-TC-05), which determined that these statutes do not constitute a reimbursable 
mandate.  Because the Commission does not have jurisdiction to reconsider its prior final 
decision, staff recommends that the Commission deny Education Code sections 47605 and 
47611.5, and Government Code section 3540.1.  (Stats. 1999, ch. 828.) 
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County Offices of Education and Charter Schools 

Claimant has filed no evidence of costs mandated by the state incurred by county offices of 
education (including county boards of education and county superintendents of schools) or by 
charter schools for the activities in the test claim statutes that are unique to those entities. 

The claimant has the burden to prove that new mandated activities result in increased costs 
mandated by the state in an amount of at least $1,000.  The Commission’s regulations require 
that all assertions or representations of fact:  (1) be supported with documentary evidence 
authenticated by a declaration signed under penalty of perjury by persons authorized and 
competent to do so, and (2) be based on the declarant’s personal knowledge, information, or 
belief. 

Although the test claim includes a declaration of costs for school districts and county offices of 
education, which would satisfy evidentiary requirements for activities common to both school 
districts and county offices of education, there is no declaration of costs mandated by the state 
for activities in the test claim statutes that are unique to county offices or charter schools.   

Due to the lack of evidence, staff finds that Education Code sections 1628, 42100 (a), 
47604.4(a), 47605 (j)(1) and 47605.6, (Stats. 2002, ch. 1058) as they affect county offices of 
education do not impose a reimbursable state-mandated new program or higher level of service.  
For the same reason, staff finds that the following Education Code sections do not impose a 
reimbursable state-mandated new program or higher level of service as they apply to charter 
schools: Education Code sections 42100(b), 47604.3, 47604.4(b), 47605(a)(4), 47605(j)(1), 
47605(m), 47605.1, 47605.6(a)(3), 47626, and 47652, as amended by Statutes 2002, chapter 
1058, and Education Code section 47626 as added by Statutes 1999, chapter 828.  Staff makes 
no findings whether these statutes constitute a state-mandated new program or higher level of 
service under article XIII B, section 6.   

Charter School Petitioners  

The test claim statutes amended the petition process to require that charter school petitioners 
provide additional information, as specified in the analysis.  Staff recommends that these 
activities be denied because a school district, such as claimant SDUSD, is not a charter school 
petitioner.  Anyone may file a charter school petition.  Charter school petitioners are not local 
governments or school districts until the charter is approved, and thus, activities required of 
petitioners are not eligible for reimbursement under article XIII B, section 6.   

Accordingly, staff finds that Education Code section 47605s(a)(1), (a)(5), (b)(5)(A)(ii), (b)(5)(P), 
(g), (i), (j)(6), and section 47605.6(a)(1)(A) & (B), (a)(3), and (a)(4), do not impose a 
reimbursable state-mandated program. 

State Agency Activities  

Some of the test claim statutes impose requirements on state agencies, but not on school districts.  
Thus, staff finds that Education Code sections 1628, 42100(c), 47602(a)(1), 47605.8, 47612.1, 
47613.1, and 47652(a), as added or amended by Statutes 2002, chapter 1058, are not a 
reimbursable state-mandate subject to article XIII B, section 6. 
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Review and Consider Charter School Petitions Submitted to School Districts (§ 47605) 

Education Code section 47605, as amended in 2002, requires school districts to perform the 
following new activities:    

1. Review and consider at a public hearing the following additional information in the 
charter school petition: 

a) If the proposed school will serve high school pupils, a description of how the charter 
school will inform parents about the transferability of courses to other public high 
schools and the eligibility of courses to meet college entrance requirements.2   

b) A description of the procedures to be used if the charter school closes.  The 
procedures shall ensure a final audit of the school to determine the disposition of all 
assets and liabilities of the charter school, including plans for disposing of any net 
assets and for the maintenance and transfer of pupil records.3 

c) A description of where the charter school intends to locate in its description of 
facilities.4   

d) That the notices described below have been provided when the charter school petition 
proposes to operate one site outside the jurisdictional boundaries of the school 
district, but within the county where that school district is located: 

(1) Notice is provided to the school district where the charter school proposes to 
operate before the charter petition is approved; 

(2) Notice of the location is provided to the Superintendent of Public Instruction 
and the county superintendent of schools before the charter school commences 
operations; and 

(3) Notice that the school has attempted to locate a single site or facility to house 
the entire program, but such facility or site is unavailable, or the site is needed 
for temporary use during a construction or expansion project.5 

2. If, after review, the school district denies the charter school petition based on the 
information provided in 1. above, make written factual findings setting forth facts to 
support the finding.6 

3. Consider at an open and public meeting, proposed material revisions to an already 
approved charter to establish operations at one or more additional sites within the 
jurisdictional boundaries of the school district.7   

                                                 
2 Education Code section 47605(b)(5)(A)(ii). 
3 Education Code section 47605(b)(5)(P). 
4 Education Code section 47605(g). 
5 Education Code section 47605(a)(1) and (5).  
6 Education Code section 47605(b). 

106



8 
03-TC-03, Charter Schools IV 

Draft Staff Analysis 
 

 

Staff finds that these activities are a state-mandated new program or higher level of service.   

School District’s Filing of Charter School Annual Statement of Receipts and Expenditures 
(§ 42100(a)) 

Education Code section 42100 (a), as amended in 2002, requires a school district governing 
board to include the charter school’s annual statement of all receipts and expenditures for the 
preceding fiscal year with its own annual filing and file them with the county superintendent of 
schools on or before September 15 each year.  Because this was not required by prior law, staff 
finds that this activity constitutes a state-mandated new program or higher level of service. 

Education Code Sections 47605 and 42100, as Amended in 2002, Impose Costs Mandated by the 
State 

Government Code section 17556 (d) provides that the Commission shall not find costs mandated 
by the state if “[t]he … school district has the authority to levy service charges, fees, or 
assessments sufficient to pay for the mandated program or increased level of service.”   

Education Code section 47613 authorizes school districts to charge fees to charter schools based 
on a small percentage of the charter school’s revenue (either 1% or 3% depending on whether the 
charter school can obtain rent-free facilities from the chartering authority) “for the actual costs of 
supervisorial oversight.”   

Staff finds that the fee authority in section 47613 does not apply to the activities identified in 1. 
and 2. above to review and consider at a public hearing the additional information required by 
Education Code section 47605 to be included in the charter school petition since the proposed 
charter has not yet been approved.  The plain language of Education Code section 47613 states 
that the fee may be charged against the revenue of a charter school.  Charter school petitioners 
are not yet a charter school and cannot receive revenue until the charter is approved.  Thus, 
Government Code section 17556(d) does not apply to deny this claim with respect to the 
activities required by section 47605 to review and consider additional information in the charter 
school petition, or to make specific findings supporting a denial of the petition based on the 
additional information.  Thus, staff finds that the activities mandated by Education Code section 
47605 and listed in 1. and 2. above impose costs mandated by the state within the meaning of 
Government Codes section 17514. 

However, staff finds that the fee authority for “supervisorial oversight” applies to the remaining 
activities mandated by Education Code section 42100(a) and 47605(a)(4); to consider at an open 
and public meeting, proposed material revisions to an already approved charter to establish 
operations at one or more additional sites within the jurisdictional boundaries of the school 
district, and to include the charter school’s annual statement of receipts and expenditures for the 
preceding fiscal year with the school district’s own annual statement and file it with the county 
superintendent of schools by September 15 each year. 

However, there is no evidence in the record that the one or three percent fee revenue is sufficient 
to pay for these mandated activities, as required by Government Code section 17556 (d).  There 

                                                                                                                                                             
7 Education Code section 47605(a)(4). 
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is no evidence showing the actual costs of the two mandated activities, or the amount of revenue 
received.  At the time this test claim was filed, claimants only had to estimate costs for all 
claimed activities to be at least $1,000.  Moreover, the fee revenue applies to many other 
oversight activities that are not included in this test claim. 

Accordingly, staff finds that the activities mandated by Education Code sections 42100(a) and 
47605(a)(4) impose costs mandated by the state.  If this test claim is approved, any fee revenue 
received by a school district pursuant to Education Code section 47613 and applied to these 
activities will be identified as offsetting revenue in the parameters and guidelines.    

Conclusion and Recommendation 

Staff finds that sections 42100 and 47605 (Stats. 2002, ch. 1058) constitute a reimbursable state-
mandated program within the meaning of article XIII B, section 6, of the California Constitution 
for school districts to perform the activities listed in the conclusion at the end of this document. 

Staff recommends that the Commission adopt this analysis to partially approve the test claim for 
these activities. 

______________________________________________________________________________ 
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STAFF ANALYSIS 
Claimant 
San Diego Unified School District 

Chronology 
08/29/2003 Test claim 03-TC-03 filed by the San Diego Unified School District 

12/24/2003 Department of Finance requests extension of time to file comments 

01/23/2004 Department of Finance files comments 

05/12/2004 Claimant files rebuttal comments 

I. Background 
Charter schools are publicly funded K-12 schools that enroll pupils based on parental choice 
rather than residential assignment.  In order to encourage innovation and provide expanded 
educational choices,8 charter schools are exempt from most laws governing school districts.9  
California was the second state in the nation to authorize charter schools in 1992, and they have 
steadily increased in number and enrollment since then.10 

Labor Relations (EERA) Statutes 

The test claim statutes enacted in 1999 (Stats. 1999, ch. 828) subject charter schools to the 
Educational Employment Relations Act (EERA) or “Rodda Act.”11  Since 1976, the EERA has 
governed labor relations in California public schools with the following stated purpose: 

It is the purpose of this chapter to promote the improvement of personnel 
management and employer-employee relations within the public school systems 
. . .  by providing a uniform basis for recognizing the right of public school 
employees to join organizations of their own choice, to be represented by the 
organizations in their professional and employment relationships with public 
school employers …and to afford certificated employees a voice in the 
formulation of educational policy.12   

                                                 
8 Education Code section 47601 includes these reasons, among others, in the legislative intent for 
establishing charter schools. 
9 Education Code section 47610.  Exceptions to the exemption in section 47610 include teachers’ 
retirement, the Charter School Revolving Loan Fund, and laws establishing minimum age for 
public school attendance.  Other areas in which charter schools are subject to the Education Code 
include pupil assessments (§ 47605(c)(1)) and teacher credentials (§ 47605(l)). 
10 Office of the Legislative Analyst, “Assessing California’s Charter Schools” (January 2004); 
<http://www.lao.ca.gov/2004/charter_schools/012004_charter_schools.htm> as of  
November 15, 2011. 
11 The EERA is Government Code section 3540 et seq. (Stats. 1975, ch. 961, eff. July 1, 1976). 
12 Government Code section 3540. 
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The EERA creates a process for groups of school district employees to organize and become 
represented by an employee organization,13 and states the scope of representation is “limited to 
matters relating to wages, hours of employment, and other terms and conditions of 
employment.”14  The EERA also defines the rules for negotiations,15 mediation,16 and dispute of 
grievances,17 and it establishes the Public Employment Relations Board to administer the EERA 
and referee labor disputes.18   

The test claim statutes require each charter school charter to contain, “[a] declaration whether or 
not the charter school shall be deemed the exclusive public school employer of the employees of 
a charter school….”19  The EERA defines “public school employer” as “the governing board of a 
school district, a school district, a county board of education, or a county superintendent of 
schools, or a charter school that has declared itself a public school employer pursuant to 
subdivision (b) of Section 47611.5 of the Education Code.”20   

If the charter school is not deemed a public school employer, the school district where the charter 
is located is deemed the public school employer for the purposes of the EERA.21  This section 
also requires, “By March 31, 2000, all existing charter schools …[to] declare whether or not they 
shall be deemed a public school employer in accordance with subdivision (b), and such 
declaration shall not be materially inconsistent with the charter.”22   

The scope of representation for charter school employees may include discipline and dismissal, 
“if the charter … does not specify that it shall comply with those statutes and regulations … that 
establish and regulate tenure or a merit or civil service system.”23  

                                                 
13 Government Code section 3543. 
14 Government Code section 3543.2.  “Terms and conditions of employment” is defined broadly 
to include health and welfare benefits, leave, transfer and reassignment policies, safety 
conditions of employment, class size, procedures to be used for employee evaluation, 
organizational security, grievance procedures, layoff of probationary certificated employees, et 
cetera. 
15 Government Code section 3543.3. 
16 Government Code section 3548. 
17  Government Code section 3543. 
18 Government Code section 3541. 
19 Education Code section 47605(b)(5)(O), Statutes 1998, chapter 828.  References herein are to 
the Education Code unless otherwise indicated. 
20 Government Code section 3540.1, as amended by Statutes 1999, chapter 828.  Emphasis 
added. 
21 Education Code section 47611.5(b), Statutes 1999, chapter 828. 
22 Education Code section 47611.5(f), Statutes 1999, chapter 828.  
23 Education Code section 47611.5(c), Statutes 1999, chapter 828. 
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Oversight and Accountability Reform Statutes 

The 2002 test claim statutes were enacted because, according to the legislative history of 
AB 1994 (Stats. 2002, ch. 1058), “charter schools lack the oversight and accountability required 
of other public schools."24  The catalyst was the Gateway Academy Charter School, which was 
approved by the Fresno Unified School District in 1998 and began operations in fall 1999. 

However, the [Gateway Academy] charter was revoked by the Fresno Unified 
School District Board . . .  after it learned that the 600-student statewide school 
had accumulated a $1.3 million debt in one year, hired teachers without 
credentials, and employed individuals who did not pass criminal background 
checks.  The large debt triggered many questions including how Gateway used 
state and federal funding and questions about its enrollment.  Inquiries suggested 
that one of Gateway's satellites, the Silicon Valley Academy, was providing 
sectarian studies and charging tuition.  Numerous other accounts of violations 
involving Gateway have been alleged over the last several months. AB 1994 
provides several key common sense reforms so charter schools are more 
accountable to taxpayers. 

[¶]…[¶]  Gateway's charter was revoked by the district governing board who cited 
the difficulties of keeping track of remote (satellite) operations as a reason why 
various anomalies were not discovered sooner.25 

Under the 2002 test claim statute, each charter school is required to approve an annual statement 
of its receipts and expenditures and file it with the entity that approved the charter, which files it 
with the county superintendent of schools, who verifies its mathematical accuracy and submits it 
to the Superintendent of Public Instruction (SPI). 26  Charter schools are required to respond to 
reasonable inquiries from a county office of education regarding financial records27 and county 
offices of education are authorized to monitor the operations of a charter school located within 
that county and investigate the charter school’s operations.28  Annual audits are required to be 
submitted to the State Controller and the county superintendent of schools unless the county 
superintendent is the chartering entity.29   

The charter school petition requirements were amended by the 2002 statute to require the petition 
to include identification of a single charter school that will operate in the geographic boundaries 
of the school district, except as specified.  If the charter school is to operate at multiple sites in 
                                                 
24 Senate Committee on Education, Analysis of AB 1994 (2001-2002 Reg. Sess.) as amended 
June 19, 2002, page 1. 
25 Senate Committee on Education, Analysis of AB 1994 (2001-2002 Reg. Sess.) as amended 
June 19, 2002, pages 2-3. 
26 Education Code section 42100. 
27 Education Code section 47604.3. 
28 Education Code section 47604.4. 
29 Education Code section 47605(m). 
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the district, it must identify those sites in the petition, which is subject to approval by the school 
district governing board.30  If the charter school is to serve high school pupils, the charter must 
also include a description of how the school will inform parents about the transferability of 
courses to other public high schools and the eligibility of courses to meet college entrance 
requirements, as specified.31  Petitions must also include a description of the procedures to be 
used if the charter school closes, including a final audit of the school to determine the disposal of 
assets and liabilities and the transfer of pupil records.32   

The 2002 legislation restricted the geographic location of a charter school, allowing it to locate 
outside its school district, but within the county of the district, only under specified 
circumstances.33  And other petition and public hearing requirements were imposed before 
establishing these “county-wide” charter schools, i.e., those that operate in more than one school 
district in the county.34  A charter petition for a state-wide charter school may be submitted to the 
State Board of Education (SBE).35  

The 2002 test claim statute also modified the appeal process so that when a charter school 
petition is denied, an appeal to the county board of education is required first before appealing to 
the State Board of Education.  Prior law allowed petitioners to appeal to either the county board 
or the State Board.   

Related Commission Decisions on Charter Schools 

On May 26, 1994, the Commission heard and decided the Charter Schools (CSM-4437) test 
claim, finding that Statutes 1992, chapter 781 (§§ 47605 & 47607) imposes a reimbursable state-
mandated program for school districts for new activities related to initial charter school petitions, 
and for monitoring and evaluating the performance of charter schools pertaining to the revision 
or renewal of approved charters. 

On November 21, 2002, the Commission adopted its statement of decision for the Charter 
Schools II test claim (99-TC-03) finding that Statutes 1998, chapters 34 and 673 (§§ 47605, 
(j)(1) & (k)(3), 47605.5, 47607, & 47614) require reimbursable state-mandated activities for 
school districts and county offices of education for activities related to reviewing renewal 
petitions and permitting charter schools to use school district facilities. 

On December 2, 2003, the Commission adopted consolidated parameters and guidelines for the 
Charter Schools and Charter Schools II decisions (hereafter Charter Schools parameters and 
guidelines).  School districts may charge a fee from one to three percent of the charter school’s 

                                                 
30 Education Code section 47605(a)(1) & (a)(4).   
31 Education Code section 47605(b)(5)(A)(ii).   
32 Education Code section 47605(b)(5)(P). 
33 Education Code section 47605.1(d).   
34 Education Code section 47605.6.   
35 Education Code section 47605.8. 
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revenue for “supervisorial oversight” of the charter school.  (§ 47613.)  This fee is a recognized 
offset in the Charter Schools parameters and guidelines.   

On May 25, 2006, the Commission decided the Charter Schools III test claim (99-TC-14)36 that 
alleged various activities related to charter school funding and accountability, and was filed on 
behalf of both school districts and charter schools.  The Commission found that charter schools 
are not eligible claimants, but found the claim partially reimbursable for school districts. 

On July 28, 2006, the Commission decided the Charter Schools Collective Bargaining test claim 
(99-TC-05) that alleged statutes that extended the collective bargaining provisions of the EERA 
to charter schools.  The Commission denied the test claim, finding that a school district claimant 
does not have standing to claim reimbursement for the activities alleged to be mandated on a 
charter school, and that charter schools are not eligible claimants under article XIII B, section 6 
of the California Constitution.  The Commission also found that subjecting charter schools to the 
EERA is not a new program or higher level of service for school districts that are deemed the 
public school employer.  

Claimant Position 
Claimant, San Diego Unified School District (SDUSD), alleges that the test claim statutes 
impose a reimbursable mandate under section 6 of article XIII B of the California Constitution.  
The claimant seeks reimbursement for the activities alleged to be reimbursable for chartering 
agencies (county offices of education and school districts), charter schools, and county offices of 
education, as follows: 

Chartering Agencies (School Districts and County Offices of Education) 

A. Review that the following declarations are included in the charter petition: 

1. How a charter petition for charter schools which serve high school pupils will inform 
parents about the transferability and eligibility of courses to other public high schools 
and to meet college entrance requirements; 

2. Procedures to be used if the charter school closes. 

B. Review declarations regarding collective bargaining in public education employment: 

1. Whether or not the charter school shall be deemed the exclusive public school 
employer of the employees (§ 47611.5(b)); 

2. That the charter is the employer of the employees at the charter for the purpose of 
provisions of law relating to collective bargaining for employees of public institutions 
of higher education, if the charter school intends to be operated by the University of 
California in University facilities (§ 47626(a)); 

                                                 
36 Filed on Education Code Sections 41365, 47605(b),(c),(d), (j) and (l), 47604.3, 47607(c), 
47612.5, 47613 (former § 47613.7), and 47630-47664; Statutes 1996, chapter 786, Statutes 1998, 
chapter 34, Statutes 1998, chapter 673, Statutes 1999, chapter 162, Statutes 1999, chapter 736, 
Statutes 1999, chapter 78, California Department of Education Memo (May 22, 2000). 
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3. The discipline and dismissal of charter school employees, if a charter school does not 
specify that it would comply with statutory and regulatory provisions that govern 
public school employees (§ 47611.5(c)); and 

C. Review of the annual statement of all receipts and expenditures for the preceding fiscal 
year for fiscal soundness. 

Charter Schools 

A. Include a declaration regarding the following in the charter petition: 

1. Whether the charter school is the exclusive public school employer of the employees 
at the charter school (§ 47611.5(b)); 

2. That the charter school is the employer for the purpose collective bargaining for 
employees of public institutions of higher education, if the charter school is operated 
by the University of California in university facilities (§ 47626(a)); 

3. The discipline and dismissal of charter school employees, if a charter school does not 
specify that it would comply with statutory and regulatory provisions that govern 
public school employees (§ 47611.5(c)); 

B. Fiscal and geographic reporting: 

1. Approve the annual statement of all receipts and expenditures for the preceding fiscal 
year and submit it to the chartering agency; 

2. Identify a single charter school and specify the geographic and site requirements for 
the establishment of a charter school renewal or petition sought on or after  
January 1, 2003; 

C. Respond promptly to all reasonable inquiries from its chartering authority: 

1. Respond to inquiries including but not limited to, inquiries regarding its financial 
records; 

2. Consult and respond to county office of education’s inquiries regarding investigations 
or monitoring by the county office of education. 

County Superintendent of Schools 

1. Monitor the operations of charter schools; and 

2. Conduct investigations based on parental complaints or other information that 
justifies an investigation. 

Claimant SDUSD alleges that school districts and county offices of education have incurred or 
will incur costs in excess of $1,000 per fiscal year to perform these activities.37 

                                                 
37 In its May 2004 rebuttal to the state agency comments, claimant asserts that the comments of 
the Department of Finance are incompetent and should be excluded from the record because they 
are not signed under penalty of perjury “with the declaration that it is true and complete to the 
best of the representative’s personal knowledge or information or belief.”  (Cal. Code Regs.,  
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State Agency Position 
The Department of Finance asserts that charter schools are not eligible claimants because 
establishing and maintaining charter schools is a discretionary act that is not mandated by the 
state.  Finance also states that other activities are discretionary and not reimbursable, such as 
responding to inquiries from the chartering entity (because it is discretionary for local oversight 
entities to request the specified information) and participating in judicial proceedings.  Finance 
argues that school district’s overseeing district schools has been a district responsibility since 
before 1975, so are not a new program or higher level of service.  And chartering entities have 
fee authority to recover costs for oversight and charter petition review (§ 47613). 

According to Finance, there may be minor reimbursable activities to review new petition 
information if a school district reviews and denies a charter petition, but “these activities 
represent a very minor incremental change to the existing petition review process and are likely 
already incorporated into claims submitted for existing petition reviews.” 

II. DISCUSSION  
Article XIII B, section 6 of the California Constitution provides in relevant part the following: 

Whenever the Legislature or any state agency mandates a new program or higher 
level of service on any local government, the state shall provide a subvention of 
funds to reimburse such local government for the costs of such programs or 
increased level of service. 

The purpose of article XIII B, section 6 is to “preclude the state from shifting financial 
responsibility for carrying out governmental functions to local agencies, which are ‘ill equipped’ 
to assume increased financial responsibilities because of the taxing and spending limitations that 
articles XIII A and XIII B impose.”38  Thus, the subvention requirement of section 6 is “directed 
to state mandated increases in the services provided by [local government] …”39 

Reimbursement under article XIII B, section 6 is required when the following elements are met: 

1. A state statute or executive order requires or “mandates” local agencies or school districts 
to perform an activity.40 

 
                                                                                                                                                             
tit. 2, § 1183.02 (c)).  While the claimant correctly states the Commission’s regulation, staff 
disagrees with the request to exclude Finance’s comments from the official record.  Most of the 
comments from Finance argue an interpretation of the law, rather than constitute a representation 
of fact.  If this case were to proceed to court on a challenge to the Commission’s decision, the 
court would not require sworn testimony for argument on the law.  The ultimate determination 
whether a reimbursable state-mandated program exists is a question of law.  (County of  
San Diego v. State of California (1997) 15 Cal.4th 68, 89.) 
38 County of San Diego, supra, 15 Cal.4th 68, 81. 
39 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56. 
40 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 874. 
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2. The mandated activity either: 

a. Carries out the governmental function of providing a service to the public; or  

b. Imposes unique requirements on local agencies or school districts and does not 
apply generally to all residents and entities in the state.41   

3. The mandated activity is new when compared with the legal requirements in effect 
immediately before the enactment of the test claim statute or executive order and it 
increases the level of service provided to the public.42  

4. The mandated activity results in the local agency or school district incurring increased 
costs.  Increased costs, however, are not reimbursable if an exception identified in 
Government Code section 17556 applies to the activity. 43 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6.44  The determination 
whether a statute or executive order imposes a reimbursable state-mandated program is a 
question of law.45  In making its decisions, the Commission must strictly construe article XIII B, 
section 6, and not apply it as an “equitable remedy to cure the perceived unfairness resulting 
from political decisions on funding priorities.”46 

Issue 1: The Commission does not have jurisdiction to reconsider Education Code 
sections 47605 and 47611.5, and Government Code section 3540.1 (Stats. 1999, 
ch. 828).  

As discussed above, the test claim pleads Education Code sections 47605 and 47611.5, and 
Government Code section 3540.1, as added and amended by Statutes 1999, chapter 828.  These 
statutes make the charter school, or the designated public school employer, subject to collective 
bargaining under the EERA (Gov. Code, § 3540 et seq.)  These code sections, however, as 
amended by Statutes 1999, chapter 828, were the subject of a prior Commission decision.  Thus, 
the Commission does not have jurisdiction to reconsider its prior final decision on these statutes. 

                                                 
41 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875 (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.  
42 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified 
School Dist. v. Honig (1988) 44 Cal.3d 830, 835. 
43 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code  
sections 17514 and 17556. 
44 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551 and 17552.   
45 County of San Diego, supra, 15 Cal.4th 68, 109. 
46 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817.   
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At its July 28, 2006 hearing, the Commission decided the Charter Schools Collective Bargaining 
test claim (99-TC-05), which alleged these same statutes that extend the collective bargaining 
provisions of the EERA to charter schools.  The test claim statutes require each charter school  
petition to contain, “[a] declaration whether or not the charter school shall be deemed the 
exclusive public school employer of the employees of a charter school….”47  Moreover, the 
scope of representation under the EERA for charter school employees may include discipline and 
dismissal, “if the charter … does not specify that it shall comply with those statutes and 
regulations … that establish and regulate tenure or a merit or civil service system.”48  
The Commission denied the Charter Schools Collective Bargaining test claim based on the 
following findings: 

• A school district claimant does not have standing to claim reimbursement for the 
activities alleged to be mandated on a charter school. 

• Charter schools are not eligible claimants subject to article XIII B, section 6 of the 
California Constitution.  Thus, the requirement for the charter school to be subject to the 
EERA, as well as a declaration in the charter whether or not the charter school shall be 
deemed to be the exclusive public school employer, and requiring this declaration by 
March 31, 2000 (Ed. Code, § 47611.5(b) & (f)) are not activities subject to article XIII B, 
section 6. 

• The test claim statutes do not mandate an activity on county boards of education. 

• Subjecting charter schools to the EERA is not a new program or higher level of service 
for school districts that are deemed the public school employer.  

• There is no evidence in the record that a school district incurs increased costs mandated 
by the state (within the meaning of Government Code sections 17514 and 17556) to make 
written findings of fact when denying a charter petition because the petition does not 
contain a reasonably comprehensive description of “A declaration whether or not the 
charter school shall be deemed the exclusive public school employer of the employees of 
the charter school for purposes of the [EERA].”  (Ed Code, § 47605(b)(5)(O).) 

The claimant did not request reconsideration of the Commission’s decision in Charter Schools 
Collective Bargaining (99-TC-05), nor was the decision challenged in court.49  Thus, the 
Commission’s decision in 99-TC-05 is a final, binding decision.  Once a decision of the 
Commission becomes final and has not been set aside by a court it cannot be reconsidered.50 

                                                 
47 Education Code section 47605(b)(5)(O), Statutes 1998, chapter 828.   
48 Education Code section 47611.5(c), Statutes 1999, chapter 828. 
49 Government Code section 17559 authorizes any party to request reconsideration within 30 
days after the statement of decision is delivered or mailed to the claimant, and authorizes the 
parties to challenge the Commission’s decision under Code of Civil Procedure section 1094.5. 
50 California School Boards Assoc. v. State of California  (2009) 171 Cal.App.4th 1183, 1200.   

117



19 
03-TC-03, Charter Schools IV 

Draft Staff Analysis 
 

 

Staff finds, therefore, that the Commission does not have jurisdiction to reconsider Education 
Code sections 47605 and 47611.5, and Government Code section 3540.1 (Stats. 1999, ch. 828).  

Thus, the “test claim statutes” over which the Commission has jurisdiction in this claim (and as 
used in the remainder this analysis) are the following Education Code sections: 1628, 42100, 
47602, 47604.3, 47605, 47613.1, 47652, 47604.4, 47605, 47605.1, 47605.6, 47605.8, 47612.1  
(Stats. 2002, ch. 1058) and 47626 (Stats. 1999, ch. 828). 

Issue 2: Do the remaining test claim statutes impose a reimbursable state-mandated 
program subject to article XIII B, section 6 of the California Constitution? 

A.   There is no evidence in the record that county offices of education, county 
superintendents of schools, or county boards of education have incurred costs 
mandated by the state for the activities imposed uniquely on counties. 

The claimant, SDUSD, is seeking reimbursement for the costs incurred by school districts and 
county offices of education as a result of the test claim statutes.  The test claim documents, 
however, provide no evidence of costs mandated by the state for the county offices of education 
(including the county superintendents of schools or county boards of education) activities in the 
test claim. 

The claimant has the burden to prove that new mandated activities result in increased costs 
mandated by the state in an amount of at least $1,000.51  At the time this test claim was filed in 
2003, the Commission’s regulations required that all assertions or representations of fact:  (1) be 
supported with documentary evidence authenticated by a declaration signed under penalty of 
perjury by persons authorized and competent to do so; and (2) be based on the declarant’s 
personal knowledge, information, or belief.52  The requirement is still in the law today.53   

The test claim, signed and certified by the claimant’s accounting director that the statements in 
the test claim are true and correct, includes the following statement: “School districts and county 
offices of education have incurred or will incur costs in excess of $1000 per fiscal year to 
perform the activities described in section B above.”  This statement may be sufficient to show 
costs incurred by county offices of education for those requirements that apply equally to both 
school districts and county offices.   

Claimant has filed no evidence, however, regarding the alleged costs mandated by the state for 
the activities that apply solely to county offices of education.  The activities unique to county 
offices of education in this test claim include the following: 

• Receive from each school district an approved annual statement of all receipts and 
expenditures of the charter school for the preceding fiscal year, and verify its 

                                                 
51 Government Code sections 17514, 17564. 
52 Former California Code of Regulations, title 2, section 1183(d)(3)(C)(4). 
53 Government Code section 17553(b)(2); California Code of Regulations, title 2, sections 
1183.03, 1187.5. 
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mathematical accuracy, and transmit the annual statement to the Superintendent of Public 
Instruction.54 

• Review, require information, hold a public hearing, and approve or deny a petition for the 
operation of a charter school that operates at one or more sites within the geographic 
boundaries of the county and that provides instructional services that are not generally 
provided by a county office of education.55   

• Initially review appeals of a charter petition denied by the school district, after which a 
petitioner could appeal to the State Board of Education.56  

In addition, county superintendents of schools are authorized by the test claim statutes to monitor 
the operations of a charter school and investigate its operations.57 

The declaration from SDUSD does not satisfy the evidentiary requirement that county offices of 
education have incurred costs mandated by the state for these activities.  Such an assertion would 
have to be supported by documentary evidence authenticated by declarations from employees of 
a county office of education or persons authorized by a county office who are competent to make 
assertions of the facts based on personal knowledge, information, or belief.  Since that evidence 
has not been filed with the Commission, staff finds that the activities required to be performed by 
county office of education or county superintendent of schools pursuant to Education Code 
sections 1628, 42100(a), 47604.4(a), 47605(j)(1) and 47605.6, (Stats. 2002, ch. 1058) do not 
impose a reimbursable state-mandated program.  Staff makes no findings on whether these 
statutes constitute a state-mandated new program or higher level of service on county offices of 
education, county superintendents of schools or county boards of education.   

B.  There is no evidence in the record that charter schools have incurred costs 
mandated by the state. 

The test claim also seeks reimbursement for activities required of charter schools.   

As stated above, claimant has the burden when filing a test claim to prove that new mandated 
activities result in increased costs mandated by the state in an amount of at least $1,000.58  In 
doing so, claimant must comply with the Commission’s regulations that require assertions or 
representation of fact be supported with documentary evidence authenticated by a declaration 

                                                 
54 Education Code sections 1628 and 42100(a), (Stats. 2002, ch. 1058). 
55 Education Code section 47605.6, (Stats. 2002, ch. 1058). 
56 Education Code section § 47605(j)(1).  Before the 2002 test claim statute, petitioners whose 
charter petitions were denied by the school district could choose to appeal the decision to either 
the COE or directly to the State Board of Education. (former § 47605(j)(1).)   
57 Education Code section 47604.4(a), (Stats. 2002, ch. 1058). 
58 Government Code sections 17514, 17564. 
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signed under penalty of perjury by persons authorized and competent to do so.  The assertions in 
the declaration must be based on the declarant’s personal knowledge, information, or belief.59 

The only evidence in the record of costs mandated by the state is the declaration from the 
accounting director of SDUSD, which states: “School districts and county offices of education 
have incurred or will incur costs in excess of $1000 per fiscal year to perform the activities 
described in section B above.”   

There is no documentary evidence in the record authenticated by declarations from employees of 
a charter school, or from persons authorized by a charter school who are competent to make 
assertions based on personal knowledge, information, or belief that charter schools have incurred 
costs mandated by the state for the following activities that apply to charter schools themselves: 

• Approve an annual statement of all receipts and expenditures for the preceding fiscal year 
and file it with the entity that approved the charter school.60 

• Promptly respond to all reasonable inquiries from a county office of education that has 
jurisdiction over the school’s chartering authority, including, but not limited to, inquiries 
regarding its financial records, and to consult with the county office regarding any 
inquiries.61  

• Notify the county superintendent of schools of the county in which the charter school is 
located of the location of the charter school, including the location of each site, if applicable, 
prior to commencing operations.62   

• After receiving approval for its petition, a charter school that proposes to establish operations 
at one or more additional sites within the jurisdictional boundaries of the school district shall 
request a material revision to its charter and shall notify the school district governing board 
of the additional locations.63 

• For charter schools that receive approval of their petitions upon appeal to the county board of 
education or State Board of Education to be subject to all the same requirements concerning 
geographic location that it would otherwise be subject to if it receives approval from the 
entity to whom it originally submits its petition.64   

                                                 
59 Former California Code of Regulations, title 2, section 1183(d)(3)(C)(4).  Government Code 
section 17553(b)(2); California Code of Regulations, title 2, sections 1183.03, 1187.5. 
60 Education Code section 42100(b), (Stats. 2002, ch. 1058). 
61 Education Code section 47604.3, (Stats. 2002, ch. 1058.) 
62 Education Code section 47604.4(b), (Stats. 2002, ch. 1058). 
63 Education Code section 47605(a)(4) (Stats. 2002, ch. 1058).  This is also true of a charter 
school petition approved by a county board of education.  (Ed. Code, § 47605.6 (a)(3), Stats. 
2002, ch. 1058.)  
64 Education Code section 47605(j)(1), (Stats. 2002, ch. 1058). 
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• Submit the annual financial audit reports for the preceding fiscal year to the Controller and, 
unless the county board of education is the chartering entity, the county superintendent of 
schools of the county in which the charter school is sited.65    

• For a charter school that is granted a charter from the governing board of a school district on 
or after July 1, 2002, and commences providing educational services to pupils on or after 
July 1, 2002, to locate in accordance with the geographic and site limitations, as specified.66  

• For charter schools approved by the State Board of Education (SBE) to have their average 
daily attendance approved by and submitted to the SBE.67   

• For charter schools operated by the University of California, as specified, to declare in their 
charters that they are the employer of the charter school employees for the purposes of the 
EERA, as specified, and to amend their charters as specified.68   

Accordingly, staff finds that the following Education Code sections do not impose a 
reimbursable state-mandated program: Education Code sections 42100 (b), 47604.3, 47604.4(b), 
47605(a)(4), 47605(j)(1), 47605(m), 47605.1, 47652, as amended by Statutes 2002, chapter 
1058, and Education Code section 47626 as added by Statutes 1999, chapter 828.  Staff makes 
no findings whether charter schools are eligible to claim reimbursement pursuant to article 
XIII B, section 6 of the California Constitution, or whether these statutes constitute a state-
mandated new program or higher level of service.   

C.  Activities required of charter school petitioners are not eligible for reimbursement 
under article XIII B, section 6 of the California Constitution. 

Before a charter school can be established as a local entity, a petition to establish the school must 
be filed with an existing school district, county office of education, or the State Board of 
Education.  The petition can be organized by one or more persons seeking to establish a charter 
school, and is often organized by a group of teachers, parents and community leaders or by a 
community-based organization.69  The test claim statutes amended the petition process, and 
require that the petition include additional information as follows:  

• Identify a single charter school that will operate within the geographical boundaries of the 
district.  If proposing to establish operations at additional sites, petitioners identify each 
location in the petition.70  

                                                 
65 Education Code section 47605(m), (Stats. 2002, ch. 1058). 
66 Education Code section 47605.1 (Stats. 2002, ch. 1058). 
67 Education Code section 47652, (Stats. 2002, ch. 1058.) 
68 Education Code section 47626, (Stats. 1999, ch. 828.) 
69 Education Code section 47605(a); California Department of Education website 
<http://www.cde.ca.gov/sp/cs/> as of November 14, 2011.  
70 Education Code section 47605(a)(1), (Stats 2002, ch. 1058). 
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• If the charter school is unable to locate within the jurisdiction of the chartering school 
district, to establish one site outside the boundaries of the school district but within the 
county within which that school district is located.  If the school district where the charter 
proposed to operate is notified in advance of the charter petition approval, the county 
superintendent of schools and the Superintendent of Public Instruction are notified of the 
location of the charter school before it commences operations and either:  (A) the school has 
attempted to locate in a single site or facility to house the entire program but such a facility or 
site is unavailable in the area in which the charter school chooses to locate; or (B) the site is 
needed for temporary use during a construction or expansion project.71   

• If the charter school will serve high school pupils, include in the petition a description of how 
the school will inform parents about the transferability of courses to meet college entrance 
requirements, as specified.72   

• Include a description of the procedures to be used if the charter school closes, as specified.73   

• The description of the charter school’s facilities shall specify where the school intends to 
locate.74   

• For petitioners to provide written notice of the charter’s approval and a copy of the petition to 
the applicable county superintendent of schools and the California Department of 
Education.75   

• For a petition for the operation of a charter school that operates at one or more sites within 
the geographic boundaries of the county and that provides instructional services that are not 
generally provided by a county office of education, to comply with the signature 
requirements76 and petition notice77 and petition format requirements,78 as specified.  

The claimant is seeking reimbursement for these activities.   

However, a school district, such as SDUSD, is not a charter school petitioner.  Charter school 
petitioners are teachers, parents, community leaders and organizations or any individual seeking 
to petition for a charter school.   

Moreover, charter school petitioners cannot seek reimbursement under article XIII B, section 6, 
because petitioners are not a local governmental entity.  Article XIII B, section 6 provides the 

                                                 
71 Education Code section 47605(a)(5), (Stats. 2002, ch. 1058). 
72 Education Code section 47605(b)(5)(A)(ii), (Stats. 2002, ch. 1058). 
73 Education Code section 47605(b)(5)(P), (Stats. 2002, ch. 1058). 
74 Education Code section 47605(g), (Stats. 2002, ch. 1058). 
75 Education Code section 47605(i) & (j)(6), (Stats. 2002, ch. 1058). 
76 Education Code section 47605.6(a)(1)(A) & (B), (Stats. 2002, ch. 1058).   
77 Education Code sections 47605.6(a)(3) (Stats. 2002, ch. 1058).   
78 Education Code section 47605.6(a)(4) (Stats. 2002, ch. 1058).   
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right to reimbursement only for local governmental entities that are subject to the tax and spend 
provisions of article XIII B.  The Constitution does not provide mandate reimbursement rights to 
individuals either as taxpayers or recipients of governmental benefits and services.79 

Accordingly, staff finds that Education Code sections 47605(a)(1), (a)(5), (b)(5)(A)(ii), (b)(5)(P), 
(g), (i), (j)(6), 47605.6(a)(1)(A) & (B), (a)(3), and (a)(4) (Stats. 2002, ch. 1058), do not impose a 
reimbursable state-mandated program. 

D.  Activities imposed on state agencies do not result in a state-mandated new program 
or higher level of service on school districts. 

The following provisions in the test claim statutes apply solely to state agencies and do not 
mandate school districts to perform any activities.  

• Authorize the SPI to amend reporting forms for the charter school’s statement of all receipts 
and expenditures to accommodate changes in statute or government reporting standards,80  
and requires the forms to be adopted by the SBE as regulations.81 

• Specifies how the charter school numbering system developed by the SBE works.82 

• Authorizes the SBE to review and approve petitions for state charter schools that operate at 
multiple sites throughout the state, and requires the SBE to adopt regulations regarding 
charter petition review.83 

• For average daily attendance generation, makes the pupil age and continuous enrollment 
requirements inapplicable to charter school programs in partnership with any of the 
following; the federal Workforce Investment Act of 1998, federally affiliated Youth Build 
programs, federal job corps training or instruction provided pursuant to a memorandum of 
understanding with the federal provider, or the California Conservation Corps or local 
conversation corps certified by the California Conservation Corps, as specified.84 

• Amends the requirements for the SPI to make apportionments on behalf of charter schools 
that elect not to be funded with charter school block grants to apply to school districts in 
which all schools have been converted to charter schools.85 

• Requires, for charter schools approved by the SBE, the estimated average daily attendance to 
be approved by and submitted to the California Department of Education.86 

                                                 
79 Kinlaw v. State of California (1991) 54 Cal.3d 326, 334. 
80 Education Code section 1628 (Stats. 2002, ch. 1058.) 
81 Education Code section 42100(c) (Stats. 2002, ch. 1058.)  
82 Education Code section 47602(a)(1) (Stats. 2002, ch. 1058.) 
83 Education Code section 47605.8 (Stats. 2002, ch. 1058.) 
84 Education Code section 47612.1 (Stats. 2002, ch.; 1058.) 
85 Education Code section 47613.1 (Stats. 2002, ch. 1058.) 
86 Education Code section 47652(a) (Stats. 2002, ch. 1058.) 
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Thus, staff finds that Education Code sections 1628, 42100(c), 47602(a)(1), 47605.8, 47612.1, 
47613.1, 47652(a), as added or amended by Statutes 2002, chapter 1058, do not impose a state-
mandated new program or higher level of service under article XIII B, section 6. 

E. Education Code sections 47605 and 42100 impose a state-mandated new program or 
higher level of service on school districts. 

Review and Consider Charter School Petitions Submitted to School Districts (§ 47605) 

In the Charter Schools statement of decision, the Commission found that section 47605 (Stats. 
1992, ch. 781) imposes a reimbursable state-mandated program on school districts for activities 
related to processing initial charter school petitions.  School districts are required to review 
charter school petitions according to the standards and instructions in section 47605 (b).  A 
school district is required to grant a charter school petition if the district is satisfied that the 
charter is consistent with sound educational practice.  School districts must cite facts and make 
written findings in accordance with the statute in order to reject a charter petition (§ 47605(b)).  
When the Charter Schools test claim was approved, Education Code section 47605 (b) stated in 
relevant part the following: 

(b) No later than 30 days after receiving a petition, in accordance with subdivision 
(a), the governing board of the school district shall hold a public hearing on the 
provisions of the charter, at which time the governing board of the school district 
shall consider the level of support for the petition by teachers employed by the 
district, other employees of the district, and parents.  Following review of the 
petition and the public hearing, the governing board of the school district shall 
either grant or deny the charter within 60 days of receipt of the petition, provided, 
however, that the date may be extended by an additional 30 days if both parties 
agree to the extension. . . A school district governing board shall grant a charter 
for the operation of a school under this part if it is satisfied that granting the 
charter is consistent with sound educational practice.  The governing board of the 
school district shall not deny a petition for the establishment of a charter school 
unless it makes written findings, specific to the particular petition, setting forth 
specific facts to support one or more of the following findings: 

(1) the charter school presents an unsound educational program for the pupils 
in the charter school. 

(2) The petitioners are demonstrably unlikely to successfully implement the 
program set forth in the petition. 

(3) The petition does not contain the number of signatures required by 
subdivision (a) [from parents or guardians, and teachers] 

(4) The petition does not contain an affirmation of each of the conditions 
described in subdivision (d) [i.e., that the charter school is nonsectarian, will 
not charge tuition, and will not discriminate against any pupil]. 

(5) The petition does not contain reasonably comprehensive descriptions of all 
the following:  
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. . . . [listing A through P categories, including for example, a description of 
the governance structure, suspension and expulsion procedures, employee 
qualifications and rights, and measurable pupil outcomes]. 

The school district governing board must require the petitioner(s) to provide information 
regarding the proposed operation and potential effects of the school, including the facilities to be 
used, the manner in which administrative services are to be provided, and potential civil liability 
effects upon the school and the district, for the district’s review and consideration.  The 
petitioner shall also provide financial statements that include a proposed first-year operational 
budget, including startup costs, and financial projections for the first three years of operation 
(§ 47605 (g)).   

These provisions are still in the law today.  Although school districts retain discretion in the 
manner of the review and approval or denial of a charter petition, the review itself and the 
findings required on review are not discretionary. 

Thus, the parameters and guidelines for Charter Schools include the following reimbursable 
activities: 

Review and evaluate qualified charter petitions for compliance with criteria for 
the granting of charters.  (§ 47605.) 

Prepare for public hearings, to be done within thirty days of receiving the petition, to 
consider the level of community support for a charter school petition, and grant or deny 
the charter school petition within sixty days of receiving the petition, subject to one 
thirty-day continuance by agreement of the parties.  (§ 47605.) 

The 2002 test claim statute made several amendments to the charter school petition requirements.  
The test claim statute amended section 47605(b)(5) by requiring school districts to review and 
consider at a public hearing the following additional information in the petition: 

• If the proposed school will serve high school pupils, a description of how the charter 
school will inform parents about the transferability of courses to other public high 
schools and the eligibility of courses to meet college entrance requirements.87   

• A description of the procedures to be used if the charter school closes.  The procedures 
shall ensure a final audit of the school to determine the disposition of all assets and 
liabilities of the charter school, including plans for disposing of any net assets and for the 
maintenance and transfer of pupil records.88 

The test claim statute also amended section 47605(a) and (g) by requiring school districts to 
require charter school petitioners to provide the following additional information for the school 
district’s review and consideration: 

                                                 
87 Education Code section 47605(b)(5)(A)(ii). 
88 Education Code section 47605(b)(5)(P). 
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• A description of where the charter school intends to locate in its description of 
facilities.89  The test claim statute allows charter petitioners to propose to operate at 
multiple sites within a school district as long as each location is identified in the charter 
school petition.  Charter school petitioners are also now authorized to operate one site 
outside the jurisdictional boundaries of the school district, but within the county where 
that school district is located, if the following conditions are satisfied: 

o Notice is provided to the school district where the charter school proposes to 
operate before the charter petition is approved; 

o Notice of the location is provided to the Superintendent of Public Instruction and 
the county superintendent of schools before the charter school commences 
operations; and 

o Either the school has attempted to locate a single site or facility to house the 
entire program, but such facility or site is unavailable, or the site is needed for 
temporary use during a construction or expansion project.90 

If the school district denies the petition based on this additional information (for example, 
because the petitioners are demonstrably unlikely to successfully implement the program set 
forth in the petition), the district is required to make written factual findings, specific to the 
particular petition, setting forth facts to support the findings.   

The 2002 test claim statute also added subdivisions (a)(4) to section 47605 to require school 
districts to: 

• Consider at an open and public meeting, proposed material revisions to an already 
approved charter to establish operations at one or more additional sites within the 
jurisdictional boundaries of the school district.   

Based on the plain language of the statute,91 staff finds that these requirements are mandated by 
the state.  Since these activities were not required by prior law, they constitute a new program or 
higher level of service.  In addition, these activities are unique to school districts and carry out 
the governmental function of providing a service to the public by providing additional 
notification and oversight in order to prevent the kind of problems that occurred with the 
Gateway Academy charter school discussed in the legislative history of the test claim statute. 92 

                                                 
89 Education Code section 47605(g). 
90 Education Code section 47605(a)(1) and (5).  There is no requirement in the statute that the 
school district that reviews the proposed charter petition issue the notices authorized by statute.  
The requirement for the school district chartering authority is to review the petition to determine 
if proper notice has been provided. 
91 Education Code section 75: “’Shall’ is mandatory and ‘may’ is permissive.” 
92 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44 
Cal.3d 830, 835.) 
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Accordingly, staff finds that Education Code section 47605, as amended by Statutes 2002, 
chapter 1058, mandates a new program or higher level of service for school districts for the 
activities described above.   

School District’s Filing of Charter School Annual Statement of Receipts and Expenditures  
(§ 42100(a)) 

Education Code section 42100, as amended by Statutes 2002, chapter 1058, requires each charter 
school to approve an annual statement of all receipts and expenditures of the charter school for 
the preceding fiscal year and file the statement with the entity that approved the charter school.93  
As indicated in the discussion above, the governing board of the school district where the charter 
school is located approves the charter.  Section 42100(a), as amended by the test claim statute, 
then requires the governing board of the school district to include with its annual statement of 
receipts and expenditures the statement received from the charter school, and file both statements 
with the county superintendent of schools on or before September 15 of each year.94  The county 
superintendent of schools is required to verify the mathematical accuracy of the statements, 
prepare its own statement of receipts and expenditures, and transmit all statements (from the 
charter school, the school district, and the county) to the State Superintendent of Public 
Instruction.95 

Under prior law, school districts were not required to include the charter school’s annual 
statement of receipts and expenditures with its own annual statement, or file the charter school’s 
statement with the county superintendent of schools.  School districts were only required by prior 
law to prepare and file their own annual statement of receipts and expenditures. 

Based on section 42100’s use of the word “shall”96 staff finds that section 42100(a) is a state 
mandate on school districts to include the charter school’s annual statement of receipts and 
expenditures with the annual statement of the district, and to file the charter school’s statement 
with the county superintendent of schools by September 15 each year.  .  

Staff further finds that this section is a new program or higher level of service.  Under a  
May 22, 2000 letter from the California Department of Education (CDE), charter granting 
agencies were required to include charter school financial information in the granting agency’s 
annual statement of all receipts and expenditures.  This letter was found to be a reimbursable 
“executive order” in the Charter Schools III (99-TC-14) statement of decision, but only for the 

                                                 
93 Education Code section 42100(b). 
94 School districts are also required by law to assess the fiscal condition of the charter school 
pursuant to Education Code sections 47604.32 and 47604.33.  Statutory fee authority is available 
for this and other supervisorial oversight activities pursuant to Education Code section 47613. 
These statutes, however, have not been pled in this test claim, and staff makes no findings on 
these statutes or activities. 
95 Education Code sections 1628, 42100(a). 
96 Education Code section 75: “’Shall’ is mandatory and ‘may’ is permissive.” 
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period between May 22, 2000 and June 30, 2001.  This is because the CDE sent another letter to 
county superintendents dated April 5, 2004, that states: 

The submission of charter school financial data to CDE has been optional for the 
past two fiscal years.  Now that the regulations and reporting formats required by 
Education Code sections 1628 and 42100 (as amended by AB 1994) are in place, 
charter school financial reporting is required for fiscal year 2003-2004 and 
for subsequent fiscal years.97  [Emphasis in original.] 

According to the CDE letter, for the two fiscal years prior to the test claim statute (2001-2003), it 
was optional for a charter school to prepare an annual statement of all its receipts and 
expenditures for the preceding fiscal year.98  The school district was not required to include a 
charter school’s annual statement with its own and file the statement with the county 
superintendent of schools, before the 2002 test claim statute.   

Staff further finds that section 42100(a) is a program within the meaning of article XIII B, 
section 6 because it carries out the governmental function of providing a service to the public, 
and imposes unique requirements on school districts that do not apply generally to all residents 
and entities in the state.99  The public receives a benefit from charter school financial reports that 
are forwarded to and verified by county superintendent of schools because the reporting 
advances the goal of fiscal responsibility in charter school expenditures of taxpayer dollars. 

Thus, staff finds that, effective January 1, 2003, section 42100(a) (Stats. 2002, ch. 1058) is a 
state-mandated new program or higher level of service for a school district to include the charter 
school’s annual statement of all receipts and expenditures for the preceding fiscal year with its 
own annual statement and file it, by September 15 each year, with the county superintendent of 
schools.  

F. Education Code sections 47605 and 42100 impose costs mandated by the state on 
school districts within the meaning of Government Code sections 17514 and 17556. 

As described above, the 2002 test claim statute mandates the following new activities on K-12 
school districts: 

 

                                                 
97 California Department of Education, letter to county and district superintendents, county and 
district chief business officials, and charter school administrators, April 5, 2004.  See 
<http://www.cde.ca.gov/fg/ac/co/charterreport0203.asp> as of November 14, 2011.  . 
98 Although Statutes 2001, chapter 344, added section 47605(m) to require charter schools to 
transmit a copy of their annual, independent financial audit reports for the preceding fiscal year 
to their chartering entities and CDE, this report is not the same as the annual statement of all 
receipts and expenditures.  
99 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44 
Cal.3d 830, 835.) 
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1. Review and consider at a public hearing the following additional information in the 
charter school petition: 

a) If the proposed school will serve high school pupils, a description of how the charter 
school will inform parents about the transferability of courses to other public high 
schools and the eligibility of courses to meet college entrance requirements.100   

b) A description of the procedures to be used if the charter school closes.  The 
procedures shall ensure a final audit of the school to determine the disposition of all 
assets and liabilities of the charter school, including plans for disposing of any net 
assets and for the maintenance and transfer of pupil records.101 

c) A description of where the charter school intends to locate in its description of 
facilities.102   

d) That the notices described below have been provided when the charter school petition 
proposes to operate one site outside the jurisdictional boundaries of the school 
district, but within the county where that school district is located: 

(1) Notice is provided to the school district where the charter school proposes to 
operate before the charter petition is approved; 

(2) Notice of the location is provided to the Superintendent of Public Instruction and 
the county superintendent of schools before the charter school commences 
operations; and 

(3) Notice that the school has attempted to locate a single site or facility to house the 
entire program, but such facility or site is unavailable, or the site is needed for 
temporary use during a construction or expansion project.103 

2. If, after review, the school district denies the charter school petition based on the 
information provided in 1. above, make written factual findings setting forth facts to 
support the finding.104 

3. Consider at an open and public meeting, proposed material revisions to an already 
approved charter to establish operations at one or more additional sites within the 
jurisdictional boundaries of the school district.105   

                                                 
100 Education Code section 47605(b)(5)(A)(ii). 
101 Education Code section 47605(b)(5)(P). 
102 Education Code section 47605(g). 
103 Education Code section 47605(a)(1) and (5).  
104 Education Code section 47605(b). 
105 Education Code section 47605(a)(4). 
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4. Include the charter school’s annual statement of receipts and expenditures for the 
preceding fiscal year with the school district’s own annual statement and file it with the 
county superintendent of schools by September 15 each year.106 

The issue is whether the school districts have incurred costs mandated by the state within the 
meaning of Government Code section 17514 for these activities, and whether any exceptions to 
reimbursement in Government Code section 17556 apply in this case. 

Government code section 17514 defines “costs mandated by the state” as any increased cost that 
a local agency or school district incurs as a result of any statute or executive order that mandates 
a new program or higher level of service. 

The claimant contends that all activities required by the statutes result in increased costs 
mandated by the state within the meaning of Government Code section 17514.  The claimant’s 
declaration of costs is intended to cover all activities claimed, and asserts that no exception to 
reimbursement identified in Government Code section 17556 applies to this claim.   

The Department of Finance contends that school districts have fee authority provided by 
Education Code section 47613 sufficient to pay for the mandated activities and, thus, this test 
claim should be denied pursuant to Government Code section 17556 (d).  Education Code 
section 47613 authorizes school districts to charge fees to charter schools based on a small 
percentage of the charter school’s revenue (either 1% or 3% depending on whether the charter 
school can obtain rent-free facilities from the chartering authority) “for the actual costs of 
supervisorial oversight.”  It states in relevant part the following: 

     (a) Except as set forth in subdivision (b), a chartering authority may charge for 
the actual costs of supervisorial oversight of a charter school not to exceed 1 
percent of the revenue of the charter school. 

     (b) A chartering authority may charge for the actual costs of supervisorial 
oversight of a charter school not to exceed 3 percent of the revenue of the charter 
school if the charter school is able to obtain substantially rent free facilities from 
the chartering agency. 

[¶]…[¶] 

     (e) For the purposes of this section, a chartering authority means a school 
district, county board of education, or the state board, that granted the charter to 
the charter school. 

     (f) For purposes of this section, “revenue of the charter school” means the 
general purpose entitlement and categorical block grant, as defined in 
subdivisions (a) and (b) of Section 47632.107 

                                                 
106 Education Code section 42100(a). 
107 “A charter school is eligible for its share of state and local public education funds, which 
share is calculated primarily, as with all public schools, on the basis of its ADA. (Ed. Code,  
§ 47612; see also id., § 47630 et seq.)”  Wells v. One2One Learning Foundation (2006) 39 
Cal.4th 1164, 1186. 
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Government Code section 17556 (d) provides that the Commission cannot find costs mandated 
by the state if “[t]he … school district has the authority to levy service charges, fees, or 
assessments sufficient to pay for the mandated program or increased level of service.”   

The issue is whether the fee authority in section 47613 for “supervisorial oversight” applies to 
the activities mandated by Education Code section 42100(a) and 47605, as amended by the 2002 
test claim statute, and if so, whether the revenue from the fee authority is sufficient to pay for the 
mandated activities. 

First, staff finds that the fee authority in section 47613 does not apply to the activities identified 
in 1. and 2. above to review and consider at a public hearing the additional information required 
by Education Code section 47605 to be included in the charter school petition since the proposed 
charter has not yet been approved.  The plain language of Education Code section 47613 states 
that the fee may be charged against the revenue of a charter school.  Charter school petitioners 
are not yet a charter school and cannot receive revenue until the charter is approved.  Thus, 
Government Code section 17556(d) does not apply to deny this claim with respect to the 
activities required by section 47605 to review and consider additional information in the charter 
school petition, or to make specific findings supporting a denial of the petition based on the 
additional information.  Nor is there any evidence in the law or the record that other exceptions 
identified in Government Code section 17556 apply to deny these activities.  Thus, staff finds 
that the activities mandated by Education Code section 47605 and listed in 1. and 2. above 
impose costs mandated by the state within the meaning of Government Codes section 17514. 

However, staff finds that the fee authority for “supervisorial oversight” applies to the remaining 
activities identified in 3 and 4 above; to consider at an open and public meeting, proposed 
material revisions to an already approved charter to establish operations at one or more 
additional sites within the jurisdictional boundaries of the school district, and to include the 
charter school’s annual statement of receipts and expenditures for the preceding fiscal year with 
the school district’s own annual statement and file it with the county superintendent of schools 
by September 15 each year. 

“Supervisorial oversight” is not expressly defined in section 47613, but it has been interpreted 
broadly.  The fee authority in section 47613 was originally enacted in 1998 as section 47613.7.108  
In Wilson v. State Board of Education, the court determined the validity of the Charter Schools 
Act and recognized in its analysis that the chartering authority – whether the authority is a school 
district, county, or the state – has supervisorial oversight over their charter schools based on 
Education Code sections 47604.3, 47607, and 47613.7.109  Section 47613.7 was the fee authority 
statute at the time, and provided the same authority to school districts and other chartering 
authorities to charge either one or three percent of the charter school’s revenue for “supervisorial 
oversight.”  Section 47604.3 requires the charter school to respond to and consult with the 
chartering authority regarding “all reasonable inquiries,” including financial inquiries, of the 
chartering authority.  Section 47607 further provides that “the authority that granted the charter 
may inspect or observe any part of the charter school at any time.”  That section also requires 
                                                 
108 Statutes 1998, chapter 34. 
109 Wilson v. State Board of Education (1999) 75 Cal.App.4th 1125, 1142. 
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that a renewal or material revision to the charter is governed by the standards and criteria 
identified in section 47605.  Section 47605(a)(4) imposes the mandate to consider at an open and 
public meeting, proposed material revisions to an already approved charter to establish 
operations at one or more additional sites within the jurisdictional boundaries of the school 
district.   

In 2003, sections 47604.32 and 47604.33 were added to the Education Code to clarify that the 
school district’s “supervisorial oversight” fee authority is for chartering entities such as school 
districts to, among other things, “monitor the fiscal condition of each charter school under its 
authority” and to “ensure that each charter school under its authority complies with all reports 
required of charter schools by law.”110  One of the reports required of the charter school is the 
final unaudited report for the full prior year, which is the report that triggers the school districts 
mandate provided in Education Code section 42100 to include the charter school’s annual 
statement of receipts and expenditures for the preceding fiscal year with the school district’s own 
annual statement and file it with the county superintendent of schools by September 15 each 
year.111  These statutes were enacted as a result of an audit by the Bureau of State Audits that 
recommended making the chartering entities' oversight roles and responsibilities explicit.112   

Thus, staff finds that the fee authority provided in Education Code section 47613 applies to the 
mandated activities in sections 42100(a) and 47605(a)(4) to consider at an open and public 
meeting, proposed material revisions to an already approved charter to establish operations at 
one or more additional sites within the jurisdictional boundaries of the school district, and to 
include the charter school’s annual statement of receipts and expenditures for the preceding 
fiscal year with the school district’s own annual statement and file it with the county 
superintendent of schools by September 15 each year. 

However, there is no evidence in the record that the one or three percent fee revenue is sufficient 
to pay for the mandated activities, as required by Government Code section 17556(d).  There is 
no evidence showing the actual costs of the two mandated activities, or the amount of revenue 

                                                 
110 Education Code section 47604.32(c) & (d). 
111 Education Code sections 42100 and 47604.33.  See also, CDE’s published summary financial 
reporting calendar, which states that the report required by Education Code section 42100 will 
satisfy the report requirement in section 47604.33:  < http://www.cde.ca.gov/fg/sf/fr/ 
calendar11summary.asp > as of November 14, 2011.  
112 Assembly Committee on Education, Analysis of AB 1137 (2003-2004 Reg. Sess.) as 
amended March 27, 2003, p. 6.  The Bureau of State Audits found that the chartering entities 
they reviewed could not document that the fees they charged corresponded to the actual costs of 
oversight. (Bureau of State Audits, “California’s Charter Schools: Oversight At All Levels Could 
Be Stronger to Ensure Charter Schools’ Accountability” November 2002, page 3.) 

In 2007, the Legislature amended Education Code section 47613 to require the California 
Research Bureau to “prepare and submit to the Legislature  . . .   a report on the key elements and 
actual costs of charter school oversight” for purposes of the supervisorial oversight fee in  
section 47613.  (§ 47613(g), Stats. 2007, ch. 650.)  That report has not yet been issued.   
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received.  At the time this test claim was filed, claimants only had to estimate costs for all 
claimed activities to be at least $1,000.113  Moreover, the fee revenue applies to many other 
oversight activities that are not included in this test claim.114 

Accordingly, staff finds that the activities mandated by Education Code sections 42100(a) and 
47605(a)(4) impose costs mandated by the state.  If this test claim is approved, any fee revenue 
received by a school district pursuant to Education Code section 47613 and applied to these 
activities will be identified as offsetting revenue in the parameters and guidelines.   

III. Conclusion and Recommendation  
Staff finds that Education Code sections 42100 and 47605 (Stats. 2002, ch. 1058) constitute a 
reimbursable state-mandated program within the meaning of article XIII B, section 6, of the 
California Constitution for school districts to do as follows: 

1. Review and consider at a public hearing the following additional information in the 
charter school petition: 

a) If the proposed school will serve high school pupils, a description of how the charter 
school will inform parents about the transferability of courses to other public high 
schools and the eligibility of courses to meet college entrance requirements.115   

b) A description of the procedures to be used if the charter school closes.  The 
procedures shall ensure a final audit of the school to determine the disposition of all 
assets and liabilities of the charter school, including plans for disposing of any net 
assets and for the maintenance and transfer of pupil records.116 

c) A description of where the charter school intends to locate in its description of 
facilities.117   

d) That the notices described below have been provided when the charter school petition 
proposes to operate one site outside the jurisdictional boundaries of the school 
district, but within the county where that school district is located: 

(1) Notice is provided to the school district where the charter school proposes to 
operate before the charter petition is approved; 

                                                 
113 Government Code section 17564. 
114 For example, Education Code section 47604.32 requires chartering authorities to visit each 
charter school at least annually; ensure that the charter school complies with all reports required 
by law; monitor the fiscal condition of each charter school; and provide timely notification to the 
state when a renewal of a charter is granted or denied, the charter is revoked, or the charter 
school ceases operation.   
115 Education Code section 47605(b)(5)(A)(ii). 
116 Education Code section 47605(b)(5)(P). 
117 Education Code section 47605(g). 
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(2) Notice of the location is provided to the Superintendent of Public Instruction 
and the county superintendent of schools before the charter school commences 
operations; and 

(3) Notice that the school has attempted to locate a single site or facility to house 
the entire program, but such facility or site is unavailable, or the site is needed 
for temporary use during a construction or expansion project.118 

2. If, after review, the school district denies the charter school petition based on the 
information provided in 1. above, make written factual findings setting forth facts to 
support the finding.119 

3. Consider at an open and public meeting, proposed material revisions to an already 
approved charter to establish operations at one or more additional sites within the 
jurisdictional boundaries of the school district.120   

4. Include the charter school’s annual statement of receipts and expenditures for the 
preceding fiscal year with the school district’s own annual statement and file it with the 
county superintendent of schools by September 15 each year.121 

The fee authority provided in Education Code section 47613 applies to activities 3 and 4, and 
will be identified in the parameters and guidelines as offsetting revenue. 

Staff recommends that the Commission adopt this analysis to partially approve the test claim for 
the activities listed above. 
 

                                                 
118 Education Code section 47605(a)(1) and (5).  
119 Education Code section 47605(b). 
120 Education Code section 47605(a)(4). 
121 Education Code section 42100(a). 
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 PROPOSED STATEMENT OF DECISION 
 ADOPTED MANDATE 
 Education Code Sections 47605 and 47607 
 Chapter 781, Statutes of 1992 
 Charter Schools 
 
 
                                                                    
                                                                    
 Executive Summary 
 
 
 
The Commission on State Mandates at its hearing of May 26, 1994, determined that 
reimbursable state mandated programs exist under certain provisions of Education 
Code sections 47605 and 47607, enacted by Chapter 781, Statutes of 1992.  In 
addition, the Commission determined that other changes made to Education Code 
sections 47605 and 47607, enacted by Chapter 781, Statutes of 1992, do not impose 
reimbursable state mandated programs upon school districts. 
 
Member Dorn moved to adopt the staff recommendation.  Member Sherwood seconded the 
motion.  The vote on the motion was unanimous.  The motion carried. 
 
Staff has prepared the attached proposed statement of decision which identifies 
the basis for the Commission's decision. 
 
 
  
                                                                    

EXHIBIT F
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 BEFORE THE 
 COMMISSION ON STATE MANDATES 
 STATE OF CALIFORNIA 
  
 
          ) 
          ) No. CSM-4437 
Claim of:         ) Education Code 
          )    Sections 47605 and 47607 
San Diego Unified          ) Chapter 781, Statutes of 1992 
School District,           )  
    Claimant               ) Charter Schools 
     )  
     )   
                           ) 

 

 PROPOSED STATEMENT OF DECISION 

This claim was heard by the Commission on State Mandates (Commission) on May 26, 

1994, in Sacramento, California, during a regularly scheduled hearing. 

 

Mr. Keith Petersen appeared on behalf of the San Diego Unified School District, 

Ms. Carol Miller appeared on behalf of the Education Mandated Cost Network, and 

Mr. James Apps appeared on behalf of the Department of Finance.  Evidence both oral 

and documentary having been introduced, the matter submitted, and vote taken, the 

Commission finds: 

 

 ISSUE 

Do the provisions of Education Code sections 47605 and 47607 of Chapter 781, Statutes 

of 1992 (Chapter 781/92), require school districts to implement a new program or 

provide a higher level of service in an existing program, within the meaning of 

section 6, article XIIIB of the California Constitution and Government Code 

section 17514? 

BACKGROUND AND FINDINGS OF FACT  

 

The test claim was filed with the Commission on December 1, 1993, by the San Diego 
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Unified School District. 

 

The elements for filing a test claim, as specified in section 1183 of Title 2 of 

the California Code of Regulations, were satisfied. 

 

Chapter 781/92 added Education Code section 47605 as follows: 
"(a) A petition for the establishment of a charter school within any school 

district may be circulated by any one or more persons seeking to 
establish the charter school.  After the petition has been signed by 
not less than 10 percent of the teachers currently employed by the 
school district, or by not less that 50 percent of the teachers currently 
employed at one school of the district, it may be submitted to the 
governing board of the school district for review. 

 
"(b) No later than 30 days after receiving a petition, in accordance with 

subdivision (a), the governing board of the school district shall hold 
a public hearing on the provisions of the charter, at which time the 
board shall consider the level of employee and parental support for 
the petition.  Following review of the petition and the public hearing, 
the governing board shall either grant or deny the charter within 60 
days of receipt of the petition, provided, however, that the date may 
be extended by an additional 30 days if both parties agree to the 
extension.  A school district governing board may grant a charter for 
the operation of a school under this part if it determines that the 
petition contains the number of signatures required by subdivision 
(a), a statement of each of the conditions described in subdivision 
(d), and descriptions of all of the following: 

 
"(1) A description of the educational program of the school, designed, among 

other things, to identify those whom the school is attempting to 
educate, what it means to be an 'educated person' in the 21st century, 
and how learning best occurs.  The goals identified in that program 
shall include the objective of enabling pupils to become 
self-motivated, competent, and lifelong learners. 

 
// 
"(2) The measurable pupil outcomes identified for use by the charter school. 

 'Pupil outcomes,' for purposes of this part, means the extent to which 
all pupils of the school demonstrate that they have attained the skills, 
knowledge, and attitudes specified as goals in the school's educational 
program. 

 
"(3) The method by which pupil progress in meeting those pupil outcomes is 

to be measured. 
 
"(4) The governance structure of the school, including, but not limited to, 

the process to be followed by the school to ensure parental involvement. 
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"(5) The qualifications to be met by individuals to be employed by the school. 
 
"(6) The procedures that the school will follow to ensure the health and 

safety of pupils and staff.  These procedures shall include the 
requirement that each employee of the school furnish the school with 
a criminal record summary as described in Section 44237. 

 
"(7) The means by which the school will achieve a racial and ethnic balance 

among its pupils that is reflective of the general population residing 
within the territorial jurisdiction of the school district to which 
the charter petition is submitted. 

 
"(8) Admission requirements, if applicable. 
 
"(9) The manner in which an annual audit of the financial and programmatic 

operations of the school is to be conducted. 
 
"(10) The procedures by which pupils can be suspended or expelled. 
 
"(11) The manner by which staff members of the charter schools will be covered 

by the State Teachers’ Retirement System, the Public Employees’ 
Retirement System, or federal social security. 

 
"(12) The public school attendance alternatives for pupils residing within 

the school district who choose not to attend charter schools. 
 
"(13) A description of the rights of any employee of the school district 

upon leaving the employment of the school district to work in a charter 
school, and of any rights of return to the school district after 
employment at a charter school. 

// 
 
// 
"(c) Charter schools shall meet the statewide performance standards and 

conduct the pupil assessments required pursuant to Section 60602.5. 
 
"(d) In addition to any other requirement imposed under this part, a charter 

school shall be nonsectarian in its programs, admission policies, 
employment practices, and all other operations, shall not charge 
tuition, and shall not discriminate against any pupil on the basis 
of ethnicity, national origin, gender, or disability.  Admission to 
a charter school shall not be determined according to the place of 
residence of the pupil, or of his or her parent or guardian, within 
this state, except that any existing public school converting partially 
or entirely to a charter school under this part shall adopt and maintain 
a policy giving admission preference to pupils who reside within the 
former attendance area of that public school. 

 
"(e) No governing board of a school district shall require any employee of 

the school district to be employed in a charter school. 
 
"(f) No governing board of a school district shall require any pupil enrolled 

in the school district to attend a charter school. 
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"(g) The governing board may require that the petitioner or petitioners 
provide information regarding the proposed operation and potential 
effects of the school, including, but not limited to, the facilities 
to be utilized by the school, the manner in which administrative 
services of the school are to be provided, and potential civil liability 
effects upon the school and upon the school district. 

 
"(h) In reviewing petitions for the establishment of charter schools within 

the school district, the school district governing board shall give 
preference to petitions that demonstrate the capability to provide 
comprehensive learning experiences to pupils identified by the 
petitioner or petitioners as academically low achieving pursuant to 
the standards established by the State Department of Education under 
Section 54032. 

 
"(i) Upon the approval of the petition by the governing board of the school 

district, the petitioner or petitioners shall provide written notice 
of that approval, including a copy of the petition, to the State Board 
of Education. 

 
"(j) (1) If the governing board of the school district denies a charter, 

the county superintendent of schools, at the request of the petitioner 
or petitioners, shall select and convene a review panel to review the 
action of the governing board.  The review panel shall consist of three 
governing board members from other school districts in the county and 
three teachers from other school districts in the county unless only 
one school district is located in the county, in which case the panel 
members shall be selected from school districts in adjoining counties. 

 
"(2) If the review panel determines that the governing board failed to 

appropriately consider the charter request, or acted in an arbitrary 
manner in denying the request, the review panel shall request the 
governing board to reconsider the charter request. In the case of a 
tie vote of the panel, the county superintendent of schools shall vote 
to break the tie. 

 
"(3) If, upon reconsideration, the governing board denies a charter, the 

county board of education, at the request of the petitioner or 
petitioners, shall hold a public hearing in the manner described in 
subdivision (b) and, accordingly, may grant a charter.  A charter 
school for which a charter is granted by a county board of education 
pursuant to this paragraph shall qualify fully as a charter school 
for all funding and other purposes of the part." 

 

The Commission observed that Education Code section 47605 does not contain a 

requirement for school districts or county boards of education to plan and prepare 

procedures for implementation of the Charter Schools Act of 1992 prior to the receipt 

by the school district or county board of education of a charter school petition. 
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The Commission found that the State Board of Education and the California Department 

of Education have distributed advisory bulletins to school districts and county 

boards of education, and that these bulletins provide a framework to school districts 

which will enable them to respond to a charter petition in a timely manner. 

 

The Commission observed that Education Code section 47605 does not contain a 

requirement for school districts or county boards of education to disseminate 

information regarding charter school programs to staff, students, parents, and the 

community. 

 

The Commission noted that Education Code Section 47615 requires the State Board 

of Education to distribute information announcing the availability of the charter 

school process to each school district, county office of education, and public 

postsecondary educational institution, and, through press releases, to each major 

newspaper in the state. 

 

The Commission noted that, in many cases, questions will be directed to the school 

district or county board of education as the local point of contact with the charter 

school petition process. 

 

Further, the Commission found that responding to direct inquiries from the public 

for information regarding charter schools, although limited in scope, is an implicit 

requirement. 

 

The Commission observed that Education Code section 47605, subdivision (b), 

established requirements for school districts to conduct a public hearing within 

thirty days of receipt of a petition to determine community support for the petition. 
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The Commission observed that Education Code section 47605, subdivision (b), 

established requirements for school districts to grant or deny the petition within 

sixty days of receipt, subject to a thirty-day extension upon agreement of the 

parties. 

// 

The Commission observed that Education Code section 47605, subdivision (j), 

established requirements for school districts to respond to the request of the review 

panel selected and convened by the county superintendent of schools, pursuant to 

an appeal of any petition denied by the district. 

 

The Commission found that, while section 47605 phrases this as a request, it is 

clear that a school district cannot simply ignore such a request from the review 

panel.   

 

The Commission further found, since the school district must respond, this request 

for reconsideration is an integral part of the appeals process established by 

Education Code section 47605, subdivision (j). 

 

The Commission recognized that Education Code section 47605 established requirements 

for county boards of education to hear a petition following a denial on 

reconsideration by the governing board of a school district, to conduct a public 

hearing within thirty days of receipt of a petition to determine community support 

for the petition, when the petition has been denied by the school district, and 

to grant or deny the petition within sixty days of receipt, subject to a thirty-day 

extension upon agreement of the parties, when the petition has been denied by the 

school district. 
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The Commission found that the activities required in Education Code section 47605 

were not required under prior law. 

// 

Chapter 781/92 added Education Code section 47607 as follows: 
"(a) A charter may be granted pursuant to Sections 47605 and 47606 for a period 

not to exceed five years.  A charter granted by a school district 
governing board or county board of education may be granted one or more 
subsequent renewals by that entity.  Each renewal shall be for a period 
not to exceed five years.  A material revision of the provisions of 
a charter petition may be made only with the approval of the authority 
that granted the charter. 

 
"(b) A charter may be revoked by the authority that granted the charter under 

this chapter if the authority finds that the charter school did any 
of the following: 

 
"(1) Committed a material violation of any of the conditions, standards, or 

procedures set forth in the charter petition. 
 
"(2) Failed to meet or pursue any of the pupil outcomes identified in the 

charter petition. 
 
"(3) Failed to meet generally accepted accounting standards of fiscal 

management. 
 
"(4) Violated any provision of law. 
 

 

The Commission observed that Education Code section 47607 established requirements 

for school districts or county boards of education to monitor the charter school 

performance to determine if it has achieved its goals and objectives. 

 

The Commission noted that Education Code section 47607 authorizes the authority 

that granted the charter (i.e., school districts or county boards of education) 

to determine if the charter school is or is not in compliance with Education Code 

section 47607, subdivision (b).   
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The Commission recognized that Education Code section 47607, subdivision (b), lists 

four grounds on which the charter granting authority may revoke the charter.  The 

authority that granted the charter cannot know if any of these grounds applies without 

in some way monitoring what is going on at the charter school. 

 

Further, the Commission noted that Education Code section 47610 requires that a 

charter school comply with all of the provisions set forth in its charter petition. 

 

Therefore, the Commission found that monitoring by the granting authority is implicit 

in Education Code section 47607, which permits revocation of the charter for 

specified actions or omissions on the part of the charter school. 

 

The Commission observed that Education Code section 47607 established requirements 

for school districts or county boards of education to decide upon requests for 

revision or extension of approved charters. 

 

The Commission found that school districts or county boards of education will engage 

in renewal activities only if they have previously granted a charter in response 

to a petition for the establishment of a charter school. 

 

The Commission further noted that, while there is no express statutory requirement 

that a petition be granted if specified criteria are met, governing boards of school 

districts or county boards of education lack unfettered discretion to deny charter 

school petitions which meet or exceed all of the criteria set forth in Education 

Code section 47605 for such a petition, without leaving themselves open to charges 

of acting in an arbitrary manner in denying the request. 

 

147



 9 
 
  

The Commission observed that, while Education Code section 47607, subdivision (a), 

does not lay out an explicit renewal process, it requires by its language that the 

renewal process, as well as the material revision process, take place.  It is clear 

that the granting authority is not required to automatically grant renewal or material 

revision, and that the charter school must request that its charter be renewed or 

materially revised.  Even so, the granting authority has no choice but to entertain 

requests for renewal or material revision of a charter. 

 

The Commission found that, since granting authorities cannot refuse to receive a 

petition for the establishment of a charter school, and lack unfettered discretion 

to deny charter school petitions, they also cannot refuse to receive a request for 

renewal or material revision of the charter. 

 

The Commission found that the activities required in Education Code section 47607 

were not required under prior law. 

 

 APPLICABLE LAW RELEVANT TO THE DETERMINATION 

 OF A REIMBURSABLE STATE MANDATED PROGRAM 

 

Government Code section 17500 and following, and section 6, article XIIIB of the 

California Constitution and related case law. 

 

 CONCLUSION 

 

The Commission determines that it has the authority to decide this claim under the 

provisions of Government Code sections 17500 and 17551, subdivision (a). 

 

148



 10 
 
  

The Commission concludes that the provisions of Education Code section 47605, of 

Chapter 781/92, do not impose a new program or higher level of service in an existing 

program within the meaning of section 6 of article XIIIB of the California 

Constitution and Government Code section 17514 by requiring school districts or 

county boards of education to plan and prepare procedures for implementation of 

the Charter Schools Act of 1992 or to disseminate information regarding charter 

schools to staff, students, parents, and the community. 

 

The Commission concludes that the provisions of Education Code section 47605, of 

Chapter 781/92, do impose a new program or higher level of service in an existing 

program within the meaning of section 6 of article XIIIB of the California 

Constitution and Government Code section 17514 by requiring school districts to 

respond to requests from the public for information on the charter school program; 

conduct a public hearing within thirty days of receipt of a petition to determine 

community support for the petition; grant or deny the petition within sixty days 

of receipt, subject to a thirty-day extension upon agreement of the parties; provide 

persons to take part in a review panel to review the decision of the governing board 

of the school district and, if necessary, request the governing board of the school 

district to reconsider the charter request; and, respond to any request of the review 

panel selected and convened by the county superintendent of schools pursuant to 

an appeal of any petition denied by the school district. 

 

The Commission concludes that the provisions of Education Code section 47605, of 

Chapter 781/92, do impose a new program or higher level of service in an existing 

program within the meaning of section 6 of article XIIIB of the California 

Constitution and Government Code section 17514 by requiring county boards of 

education to select and convene a review panel to review the decision of the governing 
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board of the school district and, if necessary, request the governing board of the 

school district to reconsider the charter request; hear a petition following a denial 

on reconsideration by the governing board of a school district; conduct a public 

hearing within thirty days of receipt of a petition to determine community support 

for the petition; and, grant or deny the petition within sixty days of receipt, 

subject to a thirty-day extension upon agreement of the parties. 

 

The Commission concludes that the provisions of Education Code section 47607, of 

Chapter 781/92, do impose a new program or higher level of service in an existing 

program within the meaning of section 6 of article XIIIB of the California 

Constitution and Government Code section 17514 by requiring school districts to 

monitor the performance of charter schools for which they have granted charters 

to determine if they have achieved their goals and objectives and to evaluate and 

decide upon requests for revision or extension of approved charters. 

 

The Commission concludes that the provisions of Education Code section 47607, of 

Chapter 781/92, do impose a new program or higher level of service in an existing 

program within the meaning of section 6 of article XIIIB of the California 

Constitution and Government Code section 17514 by requiring county boards of 

education to monitor the performance of charter schools for which they have granted 

charters to determine if they have achieved their goals and objectives and to evaluate 

and decide upon requests for revision or extension of approved charters. 

 

Accordingly, costs incurred related to the aforementioned reimbursable state 

mandated programs contained in Education Code sections 47605 and 47607, are costs 

mandated by the state and are subject to reimbursement within the meaning of 

section 6, article XIIIB of the California Constitution.  Therefore, the claimant 
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is directed to submit parameters and guidelines, pursuant to Government Code 

section 17557 and Title 2, California Code of Regulations, section 1183.1, to the 

Commission for its consideration. 

 

The foregoing conclusions pertaining to the requirements contained in Education 

Code sections 47605 and 47607, are subject to the following conditions: 
The determination of a reimbursable state mandated program does not mean that 

all increased costs claimed will be reimbursed.  Reimbursement, if any, 
is subject to Commission approval of parameters and guidelines for 
reimbursement of the mandated program; approval of a statewide cost 
estimate; a specific legislative appropriation for such purpose; a 
timely-filed claim for reimbursement; and subsequent review of the claim 
by the State Controller's Office. 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

 

IN RE TEST CLAIM ON: 
Education Code Sections 1241.5, 17150/17850, 
33127, 33128, 33129, 33132, 35035, 42100, 42101, 
42103, 42122, 42123, 42124, 42125, 42126, 42127, 
42127.1, 42127.2, 42127.3, 42127.4, 42127.5, 
42127.6, 42127.9, 42128, 42129, 42130, 42131, 
42133, and 42637 and Government Code Section 
3540.2, as amended by Statutes of 1975, Chapter 
125; Statutes of 1977, Chapter 36; Statutes of 1979, 
Chapters 221 and 282; Statutes of 1980, Chapter 
1354; Statutes of 1981, Chapters 100 and 1093; 
Statutes of 1984, Chapter 134; Statutes of 1985, 
Chapters 185 and 741; Statutes of 1986, Chapter 
1150; Statutes of 1987, Chapter 917, 1025 and 
1452; Statutes of 1988, Chapters 1461 and 1462; 
Statutes of 1989, Chapter 1256; Statutes of 1990, 
Chapter 525; Statutes of 1991, Chapter 1213; 
Statutes of 1992, Chapter 323; Statutes of 1993, 
Chapters 923 and 924; Statutes of 1994, Chapters 
650 and 1002; Statutes of 1995, Chapters 525 and 
530; Statutes of 1996, Chapters 227 and 1071; and 
California Code of Regulations, Title 5, Sections 
15440-15466  
Filed on December 30, 1997 

By the Alameda County Office of Education, 
Claimant. 

No. 97-TC-19 

 

School District Budget Process, Financial 
Statements, and County Office Oversight 

 

STATEMENT OF DECISION PURSUANT 
TO GOVERNMENT CODE SECTION 17500 
ET SEQ.; TITLE 2, CALIFORNIA CODE OF 
REGULATIONS, DIVISION 2, CHAPTER 
2.5, ARTICLE 7 

(Adopted on October 26, 2000) 

 

STATEMENT OF DECISION 
The attached Statement of Decision of the Commission on State Mandates is hereby adopted in 
the above-entitled matter. 
 
This Decision shall become effective on October 31, 2000. 
 
 

_______________________________ 
Paula Higashi, Executive Director 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

 

IN RE TEST CLAIM ON: 
Education Code Sections 1241.5, 17150/17850, 
33127, 33128, 33129, 33132, 35035, 42100, 42101, 
42103, 42122, 42123, 42124, 42125, 42126, 42127, 
42127.1, 42127.2, 42127.3, 42127.4, 42127.5, 
42127.6, 42127.9, 42128, 42129, 42130, 42131, 
42133, and 42637 and Government Code Section 
3540.2, as amended by Statutes of 1975, Chapter 
125; Statutes of 1977, Chapter 36; Statutes of 1979, 
Chapters 221 and 282; Statutes of 1980, Chapter 
1354; Statutes of 1981, Chapters 100 and 1093; 
Statutes of 1984, Chapter 134; Statutes of 1985, 
Chapters 185 and 741; Statutes of 1986, Chapter 
1150; Statutes of 1987, Chapter 917, 1025 and 
1452; Statutes of 1988, Chapters 1461 and 1462; 
Statutes of 1989, Chapter 1256; Statutes of 1990, 
Chapter 525; Statutes of 1991, Chapter 1213; 
Statutes of 1992, Chapter 323; Statutes of 1993, 
Chapters 923 and 924; Statutes of 1994, Chapters 
650 and 1002; Statutes of 1995, Chapters 525 and 
530; Statutes of 1996, Chapters 227 and 1071; and 
California Code of Regulations, Title 5, Sections 
15440-15466  
Filed on December 30, 1997 

By the Alameda County Office of Education, 
Claimant. 

No. 97-TC-19 

 

School District Budget Process, Financial 
Statements, and County Office Oversight 

 

STATEMENT OF DECISION PURSUANT 
TO GOVERNMENT CODE SECTION 17500 
ET SEQ.; TITLE 2, CALIFORNIA CODE OF 
REGULATIONS, DIVISION 2, CHAPTER 
2.5, ARTICLE 7 

(Adopted on October 26, 2000) 

 

STATEMENT OF DECISION 

The Commission on State Mandates (Commission) heard and decided this test claim on  
September 28, 2000 during a regularly scheduled hearing.  Keith B. Peterson appeared for 
claimant Alameda County Office of Education.  Leslie R. Lopez and Dan Troy appeared on 
behalf of the Department of Finance. 

The law applicable to the Commission’s determination of a reimbursable state mandated 
program is Government Code section 17500 et seq., article XIII B, section 6 of the California 
Constitution and related case law. 

The Commission, by a vote of 4-2 approved this test claim. 

BACKGROUND AND FINDINGS 
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The test claim alleges reimbursable state mandated costs for the activities performed by school 
districts and county offices of education for periodically preparing and submitting various budget 
and financial reports to the state, and for the county office of education to ensure the reporting 
compliance of school districts in their jurisdiction. 

The claim arises from enactments or amendments to numerous budget-related Education Code 
sections, Government Code section 3540.2, and California Code of Regulations, Title 5, sections 
15440-15466, referred to collectively as the test claim legislation.  Several of the named statutes 
were already denied in previous test claims, CSM-4354, California School Accounting 
Requirements and CSM-4389, Budgeting Criteria and Standards. 

Claimant also originally alleged seventeen California Department of Education (CDE) 
management advisory letters published between 1986 and 1996 all constituted executive orders 
imposing a reimbursable state mandate.  However, at the September 28, 2000 hearing, the 
claimant withdrew all remaining management advisory letters from the test claim.  A separate 
Statement of Decision documents the Commission’s dismissal of this material from the original 
test claim. 

Issue: 
Do the subject statutes and executive orders, which include regulations and fiscal 
management advisories, impose a new program or higher level of service within an existing 
program upon school districts within the meaning of section 6, article XIII B of the 
California Constitution1 and costs mandated by the state pursuant to Government Code 
section 175142 by requiring new or additional budgetary, financial statement, and related 
fiscal management procedures? 

A test claim statute or executive order may impose a reimbursable state mandated program if 
statutory and regulatory language directs or obligates an activity or task upon local governmental 
entities.  In addition, the required activity or task must be new, constituting a “new program,” or 
create an increased or “higher level of service” over the previously required level of service.  The 
courts have defined a “new program” or “higher level of service” as a program that carries out 
the governmental function of providing public services, or a law that imposes unique 
requirements on local agencies or school districts to implement a state policy but does not apply 
generally to all residents and entities in the state.  To determine if a required activity is new or 
imposes a higher level of service, a comparison must be drawn between the test claim legislation 
and the legal requirements in effect immediately before the enactment of the test claim 

                                                 
1 Section 6, article XIII B of the California Constitution provides: “Whenever the Legislature or any state agency 
mandates a new program or higher level of service on any local government, the state shall provide a subvention of 
funds to reimburse such local government for the costs of such program or increased level of service, except that the 
Legislature may, but need not, provide such subvention of funds for the following mandates:  
(a) Legislative mandates requested by the local agency affected; (b) Legislation defining a new crime or changing an 
existing definition of a crime; or (c) Legislative mandates enacted prior to January 1, 1975, or executive orders or 
regulations initially implementing legislation enacted prior to January 1, 1975.” 
2 Government Code section 17514 provides: “Costs mandated by the state means any increased costs which a local 
agency or school district is required to incur after July 1, 1980, as a result of any statute enacted on or after January 
1, 1975, or any executive order implementing any statute enacted on or after January 1, 1975, which mandates a new 
program or higher level of service of an existing program within the meaning of Section 6 of Article XIII B of the 
California Constitution.” 
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legislation.  Finally, the newly required activity or increased level of service must impose costs 
mandated by the state.3 

The test claim legislation and regulations involve the administration of the school district budget 
process, financial statements and county office of education oversight.  Public education in 
California is a peculiarly governmental function administered by local agencies as a service to 
the public. 4  Moreover, the test claim legislation, which requires school districts and county 
offices of education to administer the budget process, imposes unique requirements upon school 
districts that do not apply generally to all residents and entities of the state.  Thus, the 
Commission finds the administration of the school district budget process by school districts and 
county offices of education constitutes a “program” within the meaning of section 6, article XIII 
B of the California Constitution.5  

However, the inquiry must continue to determine if the activities are new or impose a higher 
level of service and if so, if there are costs mandated by the state, as defined by Government 
Code section 17514.  The claimant contends that all of the test claim legislation and regulations 
impose new programs or higher levels of service upon school districts and county offices of 
education by requiring specific activities related to the adoption and administration of school 
district budgets.   

Under prior law, school districts and county offices of education were required to engage in 
annual budget activities.6  The subject test claim legislation makes some changes to school 
district budget requirements as compared to prior law.  The individual issues addressed by this 
claim are numerous but all meet the test of imposing unique requirements that do not apply 
generally to all residents and entities in the state.  The analysis of whether the individual 
provisions are reimbursable state mandates generally hinges on whether the claimed section 
requires a local agency to perform a new activity or higher level service than that required under 
prior law. 

                                                 
3 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist. v. State 
of California (1987) 190 Cal.App.3d 521, 537; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835. 
4 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 172 states “although numerous 
private schools exist, education in our society is considered to be a peculiarly governmental function ... administered 
by local agencies to provide service to the public.” 
5 Id. 
6  Renumbered and reenacted by Statutes of 1976, Chapter 1010, from 1959 Education Code sections 939, 20501 et 
seq., and 20601 et seq. 
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The test claim analysis is presented in four sections to categorize the test claim provisions in 
manageable components, as follows: 

I. Test Claim Legislation Severed To Consolidate With Overlapping Test Claims 

II. Test Claim Legislation Previously Heard By The Commission 

III. Remaining Test Claim Legislation 

IV. Test Claim Executive Orders 

I. Test Claim Legislation Severed To Consolidate With Overlapping Test Claims 
Claimant requested that the Commission sever and consolidate some of the test claim allegations 
into two other pending test claims: 

• Statutes of 1993, Chapter 237, Statutes of 1995, Chapter 525, sections 12 and 13, and 
CDE Management Advisories 94-01 and 95-04 were severed and consolidated into test 
claim 97-TC-17, Standardized Account Code Structure, filed by Brentwood Union 
School District.   

• Education Code sections 42140, 42141, and 42142, as amended by Statutes of 1994, 
Chapter 650, Statutes of 1995, Chapter 525, section 11, and Statutes of 1996, Chapter 
1158, and CDE Management Advisories 95-03 and 95-07 were severed and consolidated 
into test claim CSM-4502, Employee Benefits Disclosure, filed by Clovis Unified School 
District.   

Accordingly, the Commission finds that these code sections are severed and need not be 
addressed in the analysis of this test claim. 

II. Test Claim Legislation Previously Heard By The Commission 
Under Government Code section 17521, “test claim” means the first claim filed with the 
Commission alleging that a particular statute or executive order imposes costs mandated by the 
state.  The issue of whether Education Code sections 33127, 33128, 33129, 33132, 42122, 
42125, 42126, 42127, and 42637 constituted reimbursable state mandates was already heard and 
denied by the Commission in two earlier test claims.7  Except for section 42127, no substantive 
amendments were made to these sections since the decisions were issued; therefore, the 
Commission finds these code sections need not be addressed as part of this test claim.  However, 
they will be discussed briefly.   

Claimant asserts that the previous Commission decisions are not applicable because they “were 
based on code sections since amended, repealed or replaced.”8  In fact, the Commission finds 
that the Legislature repealed section 33132 in its entirety in Statutes of 1994, Chapter 840; 
therefore this code section could not impose a mandate during the reimbursement period for the 
present test claim.  Of the remaining eight statutes previously heard under other test claims, all 
but Education Code sections 33128 and 42127 are entirely unchanged as compared to when the 
original test claims were filed and ultimately decided.  Amended section 33128 remains a 
directive to the State Board of Education and does not impose any new obligations.  

                                                 
7  CSM-4354, California School Accounting Requirements and CSM-4389, Budgeting Criteria and Standards, found 
in attachments to DOF’s response to the test claim. 
8 Test Claim, page 114. 
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Amendments made to section 42127 subsequent to the issuance of the Commission’s Statement 
of Decision in CSM-4389, Budgeting Criteria and Standards will be analyzed in the next section.   

In addition, regarding the previously decided test claims, claimant asserts that: 

“each decision was based on the conclusion that a “program” had not changed, 
rather than measuring the “increased costs” or “higher level of service” of an 
existing program, which constitutes a palpable error of law.”9 

The Commission addressed the issues of higher level of service and increased costs in both of the 
earlier test claims, finding that no higher level of service existed under the claimed statutes.  The 
Commission’s Statements of Decision were determined in accordance with the California 
Supreme Court’s decision in County of Los Angeles which held that increased costs are not 
tantamount to an increased level of service.10  Based on the foregoing, the Commission finds 
Education Code sections 33127, 33128, 33129, 33132, 42122, 42125, 42126, and 42637 are not 
properly included in this current test claim. 

III. Remaining Test Claim Legislation 
A. Renumbering, Reenactment, Restatements 

At the outset the Commission notes that many of the code sections included in the test claim 
legislation were in effect well before the enactment of the test claim legislation, but as a result of 
the test claim legislation were either renumbered or restated in a “newly enacted” code section.  
The Commission makes an overall finding, in accordance with Education Code section 3, that 
under these circumstances a renumbered or restated statute, originally enacted prior to the 
enactment of the test claim legislation will not be considered to be a newly enacted provision.  
Education Code section 3 provides:  

“The provisions of this code, insofar as they are substantially the same as existing 
statutory provisions relating to the same subject matter, shall be construed as 
restatements and continuations, and not as new enactments.”   

The rationale behind Education Code section 3 is in accordance with the holding of In re 
Martin’s Estate (1908) 153 Cal. 225, 229, which explains the general rule of statutory 
construction for repeal, replacement and renumbering, as follows:  

“Where there is an express repeal of an existing statute, and a re-enactment of it at 
the same time, or a repeal and a re-enactment of a portion of it, the re-enactment 
neutralizes the repeal so far as the old law is continued in force.  It operates 
without interruption where the re-enactment takes effect at the same time.”11 

The holding of In re Martin’s Estate is consistent with a California Attorney General Opinion12 
which explains that where there is express repeal of existing statute and re-enactment of it at the 
same time, re-enactment neutralizes repeal as far as the old law continues in force, and it 
operates without interruption where reenactment takes effect at the same time.   

                                                 
9  Id. 
10  County of Los Angeles v. State of California (1987) 43 Cal.3d 46, as discussed in the CSM-4354 statement of 
decision, page 10, and the CSM-4389 statement of decision, page 12, found in attachments to DOF’s response. 
11 In re Martin’s Estate (1908) 153 Cal. 225, 229. 
12 15 Ops.Cal.Atty.Gen.  49 (1950). 
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Based upon the foregoing rules of statutory construction, the Commission finds that a 
renumbering, reenactment or restatement of prior law does not constitute a reimbursable state 
mandate to the extent that the provisions and associated activities remain unchanged. 

B. Analyses of the Remaining Test Claim Legislation 

Each of the remaining claimed code sections are analyzed individually below to determine if 
they are new or impose a higher level of service and if so, if there are costs mandated by the 
state.  

1. Education Code section 1241.5.13  This section provides that the county superintendent of 
schools may audit the expenditures and internal controls of school districts and shall report 
findings and recommendations to the district governing board.  Within 15 days of receipt of the 
report, the governing board shall notify the county superintendent of its response.  Upon review 
of the governing board’s response, the county superintendent has discretion to revoke the 
district’s authority to issue warrants pursuant to Education Code section 42650. 

The Commission notes that the language of the statute is optional in terms of activities imposed 
on the county superintendent, i.e. “the county superintendent may audit;”  “If” the county 
superintendent chooses to make an audit of a school district, “then” the superintendent has 
certain reporting and follow-up duties.  DOF asserts that the duties imposed by this section are 
voluntary, not mandatory.  The Commission agrees, insofar as the statute impacts county 
superintendents but disagrees as to the impact on school districts.  However, the Commission 
finds that the school district governing board had a duty under prior law to respond to audit 
reports made under section 1241.5, as provided for in Education Code section 42637: 

“If at any time during a fiscal year the county superintendent of schools concludes 
that the expenditures of any school district within his jurisdiction are likely to 
exceed the anticipated income for the district for that fiscal year, he shall notify 
such district in writing of such conclusion and he may conduct a comprehensive 
review of the financial and budgetary conditions of the district.  The 
superintendent shall report his finding and recommendation to the governing 
board of the district … at a public meeting of the governing board.  The governing 
board shall, no later than 15 days after the receipt of such report, notify the county 
superintendent of schools of its proposed actions on his recommendations.”14 

Therefore, the Commission finds that duties under section 1241.5 for school districts to respond 
within 15 days to any comprehensive review of the financial and budgetary conditions of the 
district were required under prior law.  Based on the foregoing, the Commission finds Education 
Code section 1241.5 does not constitute a new program or higher level of service, and does not 
impose costs mandated by the state. 

2.  Education Code section 17150.15  This section provides that the school district shall notify the 
county superintendent of schools and the county auditor, upon approval of the district governing 
                                                 
13 Statutes of 1976, Chapter 273, enacted Education Code section 21107.6, later renumbered as section 42637.5.  
Statutes of 1987, Chapter 1452 amended and renumbered section 42637.5 as section 1241.5.   
14 Statutes of 1976, Chapter 1010, which renumbered and reenacted former Education Code section 21107.5 as 
section 42637. 
15 Education Code section 17150 is construed as a restatement of existing provisions in former Education Code 
section 17850. 
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board, to proceed with issuing revenue bonds, including repayment schedules and evidence of 
ability to repay the debt.  Upon approval by the county board of education to issue bonds, the 
county superintendent of schools shall provide notice to the Superintendent of Public Instruction. 

Education Code section 17150 only describes activities that a district or county superintendent of 
schools must perform in order to issue revenue bonds.  The activity of approving and issuing 
revenue bonds is not mandated, but is undertaken at the discretion of local educational agencies.  
Thus, the Commission finds that any follow-up notification required by Education Code section 
17150, stems from the undertaking of an optional activity and does not constitute a new program 
or higher level of service, and does not impose costs mandated by the state. 

3.  Education Code sections 35035, subdivision (g) and 42130.  Section 35035, subdivision (g) 
provides that the superintendent of each school district shall submit financial and budgetary 
reports to the governing board as required by section 42130.  Section 42130 provides that the 
superintendent of each school district shall submit two annual financial and budgetary status 
reports to be approved by the district governing board and maintained for public review. 

Statutes of 1976, Chapter 1010, renumbered and reenacted former Education Code section 939 
as Education Code section 35035.  Under section 939 the superintendent of each school district, 
in addition to any other powers and duties granted, was required to submit reports showing the 
financial and budgetary conditions of the district, including outstanding obligations, to the 
governing board of the school district at least once every three months during the school year.  
Section 35035, as amended by Statutes of 1991, Chapter 1213, now requires the submission of 
financial and budgetary reports as required by section 42130.  Section 42130 requires the 
superintendent of each school district to submit two reports to the governing board each fiscal 
year in a format prescribed by the Superintendent of Public Instruction, based upon the standards 
and criteria developed by the State Board of Education.  The Commission finds that none of 
these requirements exceeds prior law, and in fact, the amendments actually reduce the number of 
reports required.  Accordingly, the Commission finds that Education Code section 35035 does 
not constitute a new program or higher level of service, and does not impose costs mandated by 
the state. 

Section 42130, although added by Statutes of 1991, Chapter 1213, is substantially a restatement 
and consolidation of prior law found in section 35035 and related code sections.  For example, 
Education Code section 42100,16 further discussed below, provided that: 

“the governing board of each school district shall prepare and keep on file for 
public inspection a statement of all receipts and expenditures of the district for the 
preceding fiscal year and a statement of the estimated total expenses for the 
district for the current fiscal year.” 

In addition, prior law, under Education Code section 4210117 also discussed further below, 
required that the statements of receipts and expenditures be in the form prescribed by the 
Superintendent of Public Instruction.  Therefore, the Commission finds that none of the 
requirements of section 42130 exceeds prior law.  Accordingly, the Commission finds that the 
activities required under sections 35035, subdivision (g) and 42130 do not constitute a new 
program or higher level of service, and do not impose costs mandated by the state. 

                                                 
16 Former Education Code section 20501, as renumbered and reenacted by Statutes of 1976, Chapter 1010. 
17 Former Education Code section 20502, as renumbered and reenacted by Statutes of 1976, Chapter 1010. 
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4.  Education Code section 42100.  This section provides that on or before September 15, the 
governing board of each school district shall approve, on a form prescribed by the 
Superintendent of Public Instruction, an annual statement of all receipts and expenditures of the 
district for the preceding fiscal year and shall file the statement with the county superintendent of 
schools.  This section further provides that on or before October 15, the county superintendent of 
schools shall verify the mathematical accuracy of the statement and shall transmit a copy to the 
Superintendent of Public Instruction. 

Statutes of 1976, Chapter 1010, renumbered and reenacted former Education Code section 20501 
as Education Code section 42100.  Under former Education Code section 20501 the law required 
that: 

“On or before the 15th day of August of each year the governing board of each 
school district shall prepare and keep on file for public inspection a statement of 
all receipts and expenditures of the district for the preceding fiscal year and a 
statement of the estimated total expenses for the district for the current fiscal 
year.” 

Education Code section 42100 was amended by Statutes of 1988, Chapter 1461, which added the 
requirements that the annual statement be in the form prescribed by the Superintendent of Public 
Instruction, filed with the county superintendent of schools and that the county superintendent of 
schools must verify the accuracy of the statement and transmit a copy to the Superintendent of 
Public Instruction.  As will be explained further in the following section, the Commission finds 
that this requirement that the annual statement be in the form prescribed by the Superintendent of 
Public Instruction was not new, but resulted from a consolidation of the prior law found under 
Education Code section 42101.   

Thus, the Commission finds that the basic activity of the district governing board preparing a 
statement of receipts and expenditures on a form prescribed by the Superintendent of Public 
Instruction does not constitute a new program or higher level of service, and does not impose 
costs mandated by the state.  The Commission further finds that the change in deadline from 
August 15 to September 15 is in favor of the districts and does not impose increased costs.  
However, the Commission does find that Education Code section 42100 imposes a new program 
or higher level of service, and costs mandated by the state, for the following activities: 

School District Activity: 

• Sending a statement of receipts and expenditures for the preceding fiscal year to their 
county superintendent of schools.  

County Office of Education Activities:  

• Verifying the mathematical accuracy of the school district statement of receipts and 
expenditures for the preceding fiscal year.  

• Sending a copy of the verified school district statement of receipts and expenditures for 
the preceding fiscal year to the Superintendent of Public Instruction.  

5.  Education Code section 42101.  This section provided that the annual statement of receipts 
and expenditures shall be in the form prescribed by the Superintendent of Public Instruction. 
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Statutes of 1976, Chapter 1010, renumbered and reenacted former Education Code section 20502 
as Education Code section 42101.  Section 42101 was repealed by Statutes of 1999, Chapter 646.  
The repeal was to eliminate the duplicative provision created when Education Code section 
42100 was amended by Statutes of 1988, Chapter 1461, adding the requirement that the annual 
statement be in the form prescribed by the Superintendent of Public Instruction.  The 
Commission finds the provisions of section 42101 existed under prior law and continue under 
section 42100.  Thus, the Commission finds that section 42101 does not constitute a new 
program or higher level of service, and does not impose costs mandated by the state. 

6.  Education Code section 42103.  This section provides that the governing board of each school 
district shall hold a public hearing on the proposed budget on or before the date specified in 
section 42127, but not less than three working days following availability of the proposed budget 
for public inspection.  In addition, this section provides that the proposed budget shall show 
expenditures, cash balances, and all revenues as required to be tabulated in sections 42122 and 
42123, and shall also include an estimate of those figures for the preceding fiscal year.  This 
section further provides that any tax statement submitted by the governing board, district tax 
requirement or superintendent budget recommendations shall be made available for public 
inspection.  With the requirement that notification of the date, time and location of the public 
hearing, as well as the location of the public copy of the proposed budget shall be published in a 
newspaper of general circulation. 

Statutes of 1976, Chapter 1010, renumbered and reenacted former Education Code section 20504 
as Education Code section 42103.  Section 42103 was repealed and reenacted by Statutes of 
1981, Chapter 100; however, the substance of the statute, describing the requirements for public 
hearing and publication of the proposed school district budget, remained largely unchanged.  
Prior law required publication and public hearing on the budget for the ensuing school year, 
showing program expenditures, cash balances, and all appropriations from the state as required 
to be tabulated in sections 42122 and 42123 for the ensuing and last preceding fiscal year, and 
the district tax requirement for the school year to which the budget is intended to apply.  The 
deadline for budget publication was the last week in July of each year, and the hearing was to be 
held during the first week in August at a place conveniently accessible to the residents of the 
district.  Prior law also provided that the budget shall not be finally adopted by the district 
governing board until after the public hearing.   

Prior law required publication of the entire budget in a newspaper of general circulation, plus a 
notice of the date and location of the public hearing.  Current law requires publication of the 
notice of public hearing, plus notification of the location and times where the budget is available 
for public inspection.  The Commission finds that the amendments to section 42103 reduced 
school district activities, as the district no longer has to pay for newspaper publication of the 
entire budget, but instead now must only provide for a smaller notice and make one copy of the 
budget available for public inspection before the public hearing.  The deadlines for publication 
and hearing were changed by amendment to correspond with dates listed in Education Code 
section 42127, all of which are later than the deadlines established by prior law, and therefore 
allows the districts additional time to comply with the notice requirements.  Based on the 
foregoing, the Commission finds that Education Code section 42103 does not constitute a new 
program or higher level of service, and does not impose costs mandated by the state. 

7.  Education Code section 42123.  This section provides that each budget shall be itemized to 
set forth the necessary revenues and expenditures in each fund to operate the public schools of 
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the district as authorized by law and on forms prescribed by the Superintendent of Public 
Instruction. 

Statutes of 1976, Chapter 1010, renumbered and reenacted former Education Code section 20603 
as Education Code section 42123.  Statutes of 1980, Chapter 1354 added a second paragraph to 
section 42123.  However, the second paragraph was subsequently deleted by Statutes of 1986, 
Chapter 1150, a decade before the test claim reimbursement period, leaving section 42123 with 
no substantive changes to prior law.  Thus, the Commission finds that the requirement for each 
school district budget to be itemized and prepared on state forms is identical to prior law.  
Therefore, the Commission finds Education Code section 42123 does not constitute a new 
program or higher level of service, and does not impose costs mandated by the state. 

8.  Education Code section 42124.  This section provides that the school district budget may 
contain an amount known as the general reserve. 

Statutes of 1976, Chapter 1010, renumbered and reenacted former Education Code section 20604 
as current Education Code section 42124 with no amendments to the language of the law.  Thus, 
the Commission finds that the provision allowing for a general reserve fund as part of the district 
budget is not a new program or higher level of service than what was required under prior law, 
nor does the language of the provision create a mandatory program.  Thus, the Commission finds 
Education Code section 42124 does not constitute a new program or higher level of service, and 
does not impose costs mandated by the state. 

9.  Education Code section 42127.  This section provides that the governing board of each school 
district shall accomplish a number of activities on or before July 1 of each year, including 
holding a public hearing on the budget to be adopted for the subsequent fiscal year, and adopt 
and file a budget.  

In addition, this section requires that the county superintendent of schools shall examine the 
adopted budget to determine whether it complies with the standards and criteria adopted by the 
State Board of Education.  The superintendent shall identify, if necessary, any technical 
corrections that must be made to bring the budget into compliance with those standards and 
criteria.  The county superintendent must also determine whether the adopted budget will allow 
the district to meet its financial obligations during the fiscal year and is consistent with a 
financial plan that will enable the district to satisfy its multiyear financial commitments.  On or 
before August 15, the county superintendent of schools shall approve or disapprove the adopted 
budget for each school district.  Upon disapproval of a budget, specific follow-up activities are 
required. 

This code section was the subject of a previous Commission decision.  In the Statement of 
Decision for CSM-4389, Budgeting Criteria and Standards, the Commission determined that 
section 42127 was substantively the same as prior law and therefore did not impose a new 
program or higher level of service.  Specifically, the Commission found that “Education Code 
section 42127 states in pertinent part: 

 “(a) On or before the first day in July in each year, each school district shall file a 
tentative budget with the county superintendent of schools ... 

 “(b) On or before August 1, in each year, based on standards and criteria for fiscal 
stability established pursuant to Section 33127, the county superintendent of schools: 

 “(1) Shall examine and make technical corrections to the tentative budget... 
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“(2) Shall make any recommendations he or she deems necessary to ensure that the 
district’s budget complies with the standards and criteria ... [established pursuant to 
Section 33127, and shall transmit to the governing board a written explanation of the 
reasons for those recommended changes.] 

“(d) On or before September 15, the governing board of each school district shall adopt a 
final budget including any tax requirements ... 

“(e) On or before November 1, the county superintendent shall approve or disapprove the 
adopted final budget for each school district after doing the following: 

“(1) Examining the adopted final budget to determine whether it complies with the 
standards and criteria established pursuant to Section 33127. 

“(f) If, after examining the adopted final budget of a school district, it is the opinion of 
the county superintendent that it does not comply with the standards and criteria 
established pursuant to Section 33127, he or she shall, by November 1, transmit to the 
governing board, in writing, [his] or her recommendations and the reasons therefor.” 

[(g) The superintendent and governing board, shall, by November 30, do all of the 
following: (1) Review the recommendations of the county superintendent of schools at a 
regularly scheduled meeting of the governing board.  (2) Respond to the 
recommendations of the county superintendent.  The response shall include the proposed 
actions to be taken, if any, as a result of the county superintendent’s recommendations.] 

The Commission’s decision states that “the Commission found that the requirements of 
Education Code section 42127 are substantially the same as the requirements contained in 
Education Code sections 20601, subdivision (a), 20605 and 20651 of Chapter 2/59.” 

However, due to the fact that Education Code section 42127 has been substantively amended 
since the decision on CSM-4389, the Commission finds several new activities have been created.  
In particular, Statutes of 1991, Chapter 1213 made a number of significant changes to section 
42127.  Prior to this amendment of section 42127, school district governing boards had to 
provide an annual budget, and county offices of education had supervisory and budget approval 
activities, but they did not have to engage in some of the specific reporting to the state and other 
budgetary follow-up activities that the statute now requires.  However, the Commission does find 
that any changes in the language from requiring adoption and review of a “tentative budget” and 
then a “final budget,” to a “budget” and, if necessary, a “revised budget,” merely reflect a change 
in terminology and are not substantive, and therefore not new.  The Commission notes that 
school districts for which the county board of education also serves as the governing board are 
not subject to most of the new requirements of this statute.  The Commission finds that the 
following activities do impose a new program or higher level of service, and costs mandated by 
the state upon all other school districts and county offices of education, to the extent that they are 
required: 

School District Activities: 

• Adjusting for the change in deadline for adopting of the revised school district budget, 
from on or before September 15, to on or before September 8. 
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• Making available for public review, not later than 45 days after the Governor signs the 
annual Budget Act, any revisions in revenues and expenditures that it has made to its 
budget to reflect the funding made available by that Budget Act. 

County Office of Education Activities:  

• Adjusting for the change in deadline for approval of the revised school district budget, 
from on or before November 1, to on or before October 8. 

• Providing a list to the Superintendent of Public Instruction, on or before September 22, 
identifying all school districts for which budgets may be disapproved.    

• Providing a report to the Superintendent of Public Instruction, on or before October 8, 
identifying all school districts for which budgets have been disapproved.  This report 
shall include a copy of the written response transmitted to each of those districts when 
their budget was disapproved. 

10.  Education Code sections 42127.1 and 42127.2. 18  Section 42127.1 provides that, upon the 
disapproval of a school district budget by a county superintendent, the county superintendent 
shall call for the formation of a budget review committee comprised of members selected from a 
candidate list provided by the Superintendent of Public Instruction.  With the approval of the 
Superintendent of Public Instruction, the district may select a regional review committee instead.  
This section further provides that members of the budget review committee shall be reimbursed 
for services and expenses by the CDE.  Section 42127.2 provides that the governing board of a 
school district shall, no later than five days after the receipt of a candidate list from the 
Superintendent of Public Instruction, select a budget review committee, to be convened within 
five days by the Superintendent of Public Instruction.  If the governing board fails to select a 
committee, the Superintendent of Public Instruction shall select and convene the committee.  
This committee shall review the proposed district budget and transmit recommendations on 
approving the budget or needed revisions.  In addition, under section 42127.2, upon request of 
the county superintendent, the SCO may conduct an audit or review of the fiscal condition of the 
school district in order to assist a budget review committee for the purposes of this section. 

The Commission finds that the state has the primary responsibility for the formation of the 
budget review committee and paying their expenses.  Section 42127.1 provides that if a county 
superintendent disapproves a school district budget, then the county superintendent is to call for 
the formation of a budget review committee.  This section provides that the committee is to be 
comprised of members selected from a candidate list provided by the Superintendent of Public 
Instruction and that the charges for the expenses and services of this committee will be 
reimbursed by the State Department of Education.  Under section 42127.2, if the school district 
governing board fails to select a committee within five days, then the Superintendent of Public 
Instruction is required to assemble the committee.  Thus, the district board can choose to stay out 
of the process by failing to take a responsive action to select a committee within five days after 
receipt of the Superintendent of Public Instruction’s candidate list.  Also, the Commission finds 
that despite the manner in which the committee is created, the costs of the services and expenses 
of the budget review committee are reimbursed by the CDE. 

                                                 
18 Sections 42127.1 and 42127.2 were added by Statutes of 1988, Chapter 1462.  
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Also under section 42127.2, the SCO may conduct an additional audit upon a school district at 
the request of a county superintendent.  Government Code section 12410, enacted in 1945, states 
that the Controller shall superintend the fiscal concerns of the state, and may make such audit of 
any claim or disbursement of state money as may be appropriate.  Although section 42127.2 
specifically allows the SCO to perform a special school district audit, the general authority for 
the SCO to perform audits of entities utilizing state funds is not new.  Accordingly, the 
Commission finds associated audit costs incurred by a district would not be reimbursable.  Thus, 
the Commission finds that Education Code sections 42127.1 and 42127.2 do not constitute new 
programs or higher levels of service, and do not impose costs mandated by the state. 

11.  Education Code section 42127.3.19  This section provides that if the budget review 
committee described above recommends approval of the school district budget, the county 
superintendent shall accept the recommendation and approve the budget.  If the committee 
disapproves the budget, the district governing board may submit a response within five days to 
the Superintendent of Public Instruction.  Based on all of the reports and responses, the 
Superintendent of Public Instruction shall either approve or disapprove the budget.  If the 
Superintendent of Public Instruction disapproves the budget, the county superintendent shall 
engage in fiscal budgeting, monitoring and review on behalf of the district, as necessary, for the 
remainder of the fiscal year.  This section provides that the school district shall pay 75 percent 
and the county office of education shall pay 25 percent of the administrative costs associated 
with improving the district’s financial practices.   

DOF contends that the provisions of Education Code section 42127.3 constitute “clarifications 
and establishment of particular procedures already required under section 42127, which the 
Commission has previously held does not constitute a state mandate.”  The Commission 
disagrees with this interpretation and finds that prior to the enactment of the test claim legislation 
Education Code section 42127 provided a date by which the county superintendent “shall 
approve the adopted budget for each school district,” but did not provide for the eventuality of 
disapproval of a district budget. 

County Offices of Education.  Claimant contends that all of the provisions of section 42127.3 are 
new and impose costs mandated by the state.  However, the Commission finds, under prior law, 
Education Code section 1240 provided that the county superintendent of schools shall 
“[s]uperintend the schools of his county.”  In addition, the Commission finds that the specific 
provisions of Education Code section 42127.3 are only to be imposed “as necessary,” as 
determined by the county superintendent, not the state.  To the extent that the fiscal management 
activities listed under section 42127.3 may be necessary to solve the financial problems of the 
school district, the Commission finds they are undertaken at the discretion of the county 
superintendent of schools.  In addition, such suggested activities do not go beyond the traditional 
duty of county offices of education or the county superintendent to “superintend” fiscal 
management of their school districts.  Thus, the Commission finds that under these 
circumstances Education Code section 42127.3 does not impose a new program or higher level 
of service upon county offices of education and costs mandated by the state. 

School Districts.  However, a question remains whether the provision that the school district 
shall pay seventy-five percent of the administrative costs associated with improving the district’s 

                                                 
19 Section 42127.3 was added by Statutes of 1988, Chapter 1462.    
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financial practices constitute a new program or higher level of service and impose costs 
mandated by the state. 

Prior to the test claim legislation there was no specific requirement imposed by the state for 
school districts to pay county offices of education for seventy-five percent of the administrative 
costs for improving the district’s financial practices.  However, the California Supreme Court in 
County of Los Angeles20 held that additional costs alone do not equate to a reimbursable state 
mandate under section 6, article XIII B.  The court held rather, it is paramount that additional 
costs result from new programs or increased levels of service mandated by the state, stating that: 

“If the Legislature had intended to continue to equate ‘increased level of service’ 
with ‘additional costs,’ then the provision would be circular: ‘costs mandated by 
the state’ are defined as ‘increased costs’ due to an ‘increased level of service,’ 
which, in turn, would be defined as ‘additional costs.’  We decline to accept such 
an interpretation.”21  

The California Supreme Court affirmed its holding in County of Los Angeles in a subsequent 
case, Lucia Mar Unified School Dist. v. Honig, stating: 

“We recognize that, as is made indisputably clear from the language of the 
constitutional provision, local entities are not entitled to reimbursement for all 
increased costs mandated by state law, but only those costs resulting from a new 
program or an increased level of service imposed upon them by the state.”22   

In City of San Jose v. State of California23 as well as in County of Los Angeles, a new 
program or higher level of service does not exist when a shift in costs occurs between 
local entities.  The court stated the following: 

 “[N]othing in article XIII B prohibits the shifting of costs between local 
governmental entities.” 24  [Emphasis added.] 

The Commission finds the test claim statute merely shifted the portion of the costs of fiscal 
management, formerly borne by a county office of education, a local agency, on to a school 
district, another local agency, a shift, which does not require reimbursement under section 6, 
article XIII B.  Although school districts can show additional costs corresponding to the 
absorption of seventy-five percent of county offices of education’s administrative costs for 
engaging in fiscal management activities, there is no new service or activity imposed upon 
school districts by the test claim statute.   

Therefore, in accordance with the foregoing authorities, the Commission finds that Education 
Code section 42127.3 does not impose a new program or higher level of service, and does not 
impose costs mandated by the state. 

                                                 
20 County of Los Angeles, supra, 43 Cal.3d 46, at 55, 56. 
21 Id. 
22 Lucia Mar, supra, 44 Cal.3d 830, at 835. 
23 City of San Jose v. State of California (1996) 45 Cal.App.4th 1802. 
24 Id. at 1815. 
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12.  Education Code section 42127.4.25  This section provides that until a school district budget 
is approved, the district shall continue to operate under its last adopted budget or under the 
unapproved budget for the current fiscal year, whichever provides a lower spending authority. 

School districts were required by prior law to adopt and operate under an annual budget.  The 
provisions of section 42127.4 require that, in the event that the school district does not have an 
approved annual budget, they continue to operate under their previous year’s approved budget, 
or under the newer unapproved budget, if it provides for a lower level of spending.  There is no 
evidence that this section imposes a new program or higher level of service, as it requires that the 
school district continue to operate in the most fiscally responsible manner until a new budget is 
adopted.  It is also unclear as to how this section imposes costs upon a school district or county 
office of education, as it simply requires utilization of whichever school district budget provides 
for a lower level of spending.  Accordingly, the Commission finds, based upon its review of the 
record, Education Code section 42127.4 does not impose a new program or higher level of 
service, and does not impose costs mandated by the state. 

13.  Education Code section 42127.5.26  This section provides that the governing board of a 
district reporting a negative unrestricted fund balance or a negative cash balance shall include a 
statement with the budget explaining the reason for the negative balance and the steps taken to 
ensure that by the end of the current fiscal year there will not be a negative balance. 

Prior to the enactment of section 42127.5, the governing board of a district did not have a 
specified legal requirement to include a statement with the budget explaining a negative balance 
and the steps taken to change the situation by the end of the current year.  The statutory 
requirement imposes a new duty upon school district governing boards that have a reportable 
negative balance.  Therefore, the Commission finds that Education Code section 42127.5 
imposes a new program or higher level of service, and costs mandated by the state upon school 
districts, for the following activity: 

• Drafting a statement of correction when the district incurs a negative balance. 

14.  Education Code section 42127.6.27  This section provides that if a county superintendent of 
schools determines that the district is unable to meet its financial obligations for the current or 
two subsequent fiscal years, or if the district has a qualified or negative certification pursuant to 
section 42131, as further discussed below, the county superintendent shall notify the 
Superintendent of Public Instruction in writing of the determination and engage in studies, assign 
experts, report, monitor and review district financial practices, as necessary.  This section further 
provides that the school district shall pay 75 percent and county offices of education shall pay 25 
percent of the administrative costs associated with improving the district’s financial management 
practices.  This section also allows a school district to appeal the decisions of the county 
superintendent to the Superintendent of Public Instruction. 

The Commission finds under prior law, Education Code section 1240 provided that the county 
superintendent of schools shall “[s]uperintend the schools of his county.”  The Commission finds 
this general directive does not encompass the specific new activity required for notifying the 

                                                 
25 Section 42127.4 was added by Statutes of 1988, Chapter 1462.    
26 Section 42127.5 was added by Statutes of 1986, Chapter 1150. 
27 Section 42127.6 was added by Statutes of 1993, Chapter 924, replacing a similar section added by Statutes of 
1991, Chapter 1213. 
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school district governing board and the Superintendent of Public Instruction, in writing, of the 
determination that the district is unable to meet its financial obligations.  Therefore, the 
Commission finds that section 42127.6 imposes a new program or higher level of service, and 
costs mandated by the state for the notification activity described above. 

However, the Commission finds that the other provisions of Education Code section 42127.6 are 
only to be imposed “as necessary,” as determined by the county superintendent, not the state.  To 
the extent that the fiscal management activities listed under section 42127.6 may be necessary to 
solve the financial problems of the school district, they are undertaken at the discretion of the 
county superintendent of schools.  Such activities do not go beyond the traditional duty of county 
offices of education or county superintendents to “superintend” fiscal management of their 
school districts.  Thus, the Commission finds that a reimbursable state mandate is imposed on 
county offices of education only for the initial notification activities required by section 42127.6, 
and that all other activities described under the section are undertaken at the discretion of the 
county superintendent of schools, and do not extend beyond their fundamental duty to 
superintend.   Therefore, the remaining provisions of section 42127.6 do not impose new 
programs or higher levels of service, and do not impose costs mandated by the state. 

Prior to the test claim legislation there was no specific requirement imposed by the state for 
school districts to reimburse county offices of education for seventy-five percent of 
administrative costs associated with improving the district’s financial practices.  This issue was 
fully analyzed above in respect to section 42127.3, but in brief, the Commission finds that the 
test claim statute does not impose a reimbursable state mandated program upon school districts 
because “local entities are not entitled to reimbursement for all increased costs mandated by state 
law, but only those costs resulting from a new program or an increased level of service imposed 
upon them by the state.”28  Although school districts can show additional costs corresponding to 
the absorption of seventy-five percent of county offices of education’s administrative costs for 
engaging in fiscal management activities, there is no new service or activity imposed upon 
school districts by the test claim statute.   

Thus, the Commission finds that Education Code section 42127.6 imposes a new program or 
higher level of service, and costs mandated by the state upon county offices of education, for the 
following activity: 

• Notifying the Superintendent of Public Instruction in writing if a county superintendent 
of schools determines that a school district is unable to meet its financial obligations for 
the current or two subsequent fiscal years, or if the district has a qualified or negative 
certification pursuant to Section 42131. 

15.  Education Code section 42127.9.29  This section provides that, no later than five days after a 
school district receives notice of any changes in the district’s budget adopted by the county 
superintendent of schools, the governing board of the district may appeal to the Superintendent 
of Public Instruction. 

Section 42127.9 provides the school district governing board with a timeframe and the right to 
file an appeal with the state regarding certain actions taken by a county superintendent.  This 
code section allows for an appeal but does not require the appeal or any activity or particular 
                                                 
28 Lucia Mar, supra, 44 Cal.3d 830, at 835. 
29 Section 42127.9 was added by Statutes of 1991, Chapter 1213. 
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course of action associated with filing an appeal by a school district governing board or by 
county offices of education.  Therefore, the Commission finds that section 42127.9 does not 
constitute a new program or higher level of service, and does not impose costs mandated by the 
state. 

16.  Education Code section 42128.  This section provides that if the governing board of any 
school district neglects or refuses to make a school district budget as prescribed by this article, or 
neglects to file interim reports pursuant to Section 42130, the county superintendent shall not 
make any apportionment of state or county school money for the particular school district for the 
current school year, and the county superintendent shall notify the appropriate county official 
that he or she shall not approve any warrants issued by the school district. 

Statutes of 1976, Chapter 1010, renumbered and reenacted former Education Code section 20608 
as Education Code section 42128.  There have been two subsequent amendments to prior law.  
Statutes of 1993, Chapter 924 added the clause requiring the county superintendent to notify the 
appropriate county official that the county official shall not approve warrants issued by the 
school district.  Statutes of 1995, Chapter 525 added the clause “or neglects to file interim reports 
pursuant to Section 42130.”  The primary language of section 42128, requiring a county 
superintendent to refuse to make an apportionment to school districts out of compliance with 
certain budget requirements, is the same as prior law.   

However, under prior law there was no requirement for the county superintendent to notify “the 
appropriate county official” not to approve warrants issued by the school district.  Accordingly, 
the Commission finds the amendment of section 42128 by Statutes of 1993, Chapter 924 
imposes a new program or higher level of service, and imposes costs mandated by the state upon 
county offices of education for the following new activity: 

• Notifying appropriate county officials that he or she shall not approve any warrants 
issued by the school district, whenever a school district has not made a budget or filed the 
interim reports required by section 42130. 

17.  Education Code section 42129.30  This section provides that school districts and county 
offices of education shall timely transmit to the CDE all budget and financial reports required by 
statute.  If the reports are not submitted within 14 days after the due date, the Superintendent of 
Public Instruction may direct the county auditor to withhold payment of any stipend, expenses or 
salaries to the district superintendent, county superintendent, or governing board members, as 
appropriate.  The withholding shall continue only until the delinquent reports have been 
submitted to the Superintendent of Public Instruction. 

Section 42129 provides for a possible penalty upon district and county office of education 
officials if statutorily required budget and financial reports are not submitted to the state in a 
timely manner.  The law allows the Superintendent of Public Instruction to withhold payroll and 
expense payments to local superintendents and/or board members until the required reports are 
submitted.  The Commission finds that this penalty provision does not require a new activity or 
impose a new duty, and the penalty to the officials may be avoided or reversed by submittal of 
the budgetary reports.  Therefore, the Commission finds that Education Code section 42129 does 
not constitute a new program or higher level of service, and does not impose costs mandated by 
the state. 
                                                 
30 Section 42129 was added by Statutes of 1986, Chapter 1150. 
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18. Education Code section 42131.31  This section provides that the governing board of each 
school district shall positively, qualifiedly, or negatively certify, in writing, within 45 days after 
the close of the reporting period, whether or not the district is able to meet its financial 
obligations for the remainder of the fiscal year and the subsequent fiscal year.  These 
certifications shall be sent to the county office of education.  If the county office of education 
receives a positive certification, but determines that a negative or qualified certification should 
have been filed, the county superintendent shall change the certification, as appropriate, and 
notify the district and the Superintendent of Public Instruction within 75 days of the close of the 
reporting period. 

DOF argues that this section does not mandate any new program or higher level of service, but 
instead constitutes part of the long-standing traditional duties of school districts and county 
offices of education to report financial and fiscal information to the Superintendent of Public 
Instruction.  The Commission disagrees and finds that Education Code section 42131, as added 
by Statutes of 1987, Chapter 1452, while associated with traditional budget activities, constitutes 
an entirely new program.  Before the enactment of this section, school district governing boards 
had to provide an annual budget, as well as create and provide financial and budgetary status 
reports, but they did not have to specifically certify and report to the county office of education 
regarding their ability to meet future financial obligations.  The reporting activities associated 
with the certification process are new to both the school district and the county office of 
education.  There are additional activities associated with a qualified or negative certification that 
also exceed the traditional duties of local educational agencies.  The Commission notes that 
school districts for which the county board of education also serves as the governing board are 
not subject to the requirements of this statute.  The Commission finds that the following 
activities impose a new program or higher level of service, and costs mandated by the state on all 
other school districts and county offices of education, to the extent that they are required: 

School District Activities: 

• Certifying in writing, either positively, qualifiedly or negatively, within 45 days after the 
close of the period being reported, whether the school district is able to meet its financial 
obligations for the remainder of the fiscal year and, based on current forecasts, for the 
subsequent fiscal year. 

• Filing with the county superintendent of schools a copy of the financial obligation 
certification, and a copy of the report submitted to the district governing board pursuant 
to Section 42130. 

• Providing to the county superintendent of schools, the Controller, and the Superintendent 
of Public Instruction, no later than June 1, financial statement projections of the district's 
fund and cash balances through June 30 for the period ending April 30.  This is only 
applicable to a school district that has a qualified or negative financial certification. 

County Office of Education Activities: 

• Changing the school district financial certification to negative or qualified, as 
appropriate, if a county office of education receives a positive certification from school 

                                                 
31 Section 42133 was added by Statutes of 1987, Chapter 1452 as section 35014, amended by Statutes of 1988, 
Chapter 1462 and amended and renumbered by Statutes of 1991, Chapter 1213. 
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district, when a negative or qualified certification should have been filed.  Providing 
notice of that action to the governing board of the school district and to the 
Superintendent of Public Instruction, within 75 days after the close of the applicable 
reporting period.  

• Sending copies of any certification in which the governing board is unable to certify 
unqualifiedly that financial obligations will be met, and a copy of the report submitted to 
the governing board pursuant to Section 42130 to the Controller and the Superintendent 
of Public Instruction at the time of the certification, together with a completed transmittal 
form provided by the Superintendent of Public Instruction.   

• Submitting to the Superintendent of Public Instruction and the Controller the county 
superintendent’s comments on those school district financial certifications that are 
classified as qualified or negative, and reporting any action proposed or taken, within 75 
days after the close of the applicable reporting period.   

• Reporting to the Controller and the Superintendent of Public Instruction as to whether the 
governing board of each of the school districts under their jurisdiction has submitted the 
certification required, within 75 days after the close of the applicable reporting period.  
That report shall account for all districts under the jurisdiction of the county office of 
education and indicate the type of certification filed by each district.   

19.  Education Code section 42133.32  This section provides that a school district or county office 
of education that has a qualified or negative certification in any fiscal year may not issue, in that 
fiscal year or in the next succeeding fiscal year, certificates of participation, tax anticipation 
notes, revenue bonds, or any other debt instruments without voter approval, nor may the local 
educational agency submit an information report regarding the debt instrument unless the county 
superintendent, or in the case of county offices of education, the Superintendent of Public 
Instruction, determines that repayment of the debt is probable. 

The Commission finds that section 42133 does not impose any new activities, duties or 
requirements; rather it prohibits school districts or county offices of education, found to be 
unable to meet current financial obligations, from incurring further debt without prior voter 
approval or state approval.  Therefore, the Commission finds Education Code section 42133 does 
not constitute a new program or higher level of service, and does not impose costs mandated by 
the state. 

20.  Government Code section 3540.2.33  This section provides that a school district that has a 
qualified or negative certification is to allow the county office of education at least six working 
days to review and comment on any proposed agreement made between the exclusive 
representative and the public school employer or the employer’s representatives.  The school 
district shall provide the county superintendent of schools with all information relevant to the 
financial impact of any collective bargaining agreement.  The Superintendent of Public 
Instruction shall develop a format for use by the appropriate parties in generating the financial 
information required.  The county superintendent of schools shall notify the school district 

                                                 
32 Section 42133 was added by Statutes of 1991, Chapter 1213. 
33 Government Code section 3540.2 was added by Statutes of 1993, Chapter 924 and amended by Statutes of 1994, 
Chapter 650. 
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publicly within those six days, if in his or her opinion, the agreement reviewed would endanger 
the fiscal well being of the school district. 

The language of the code section allows the county office of education, at the county office of 
education’s discretion, to review and comment on any proposed agreement made between the 
exclusive representative and the public school employer or the employer’s representatives, but 
does not require it.  If the county office of education decides to review the collective bargaining 
agreement as provided for in this section, then the section requires that the county superintendent 
of schools shall notify the school district publicly within those six days, if in his or her opinion, 
the agreement reviewed would endanger the fiscal well-being of the school district.  Since any 
public notification stems from a discretionary review, the Commission finds the activity is not a 
reimbursable state mandate to county offices of education.  To the extent that a school district is 
required under this section to provide additional information relevant to the financial impact of a 
collective bargaining agreement, in a format developed by the Superintendent of Public 
Instruction, the Commission finds a new program has been created.  Accordingly, the 
Commission finds Government Code section 3540.2 imposes a new program or higher level of 
service, and costs mandated by the state upon school districts for the following new activity: 

• Providing the county superintendent of schools with all information relevant to the 
financial impact of any collective bargaining agreement, in the format developed by the 
Superintendent of Public Instruction, as specifically requested by the county office of 
education.  This is only applicable to a school district that has a qualified or negative 
certification pursuant to Education Code section 42131. 

IV. Test Claim Executive Orders: California Code of Regulations, Title 5, Sections 15440-
15446 

In addition to the test claim statutes, claimant also maintains that California Code of Regulations, 
Title 5 sections 15440-15466 impose reimbursable mandates.  Under Government Code section 
17516, an “executive order” may include “any order, plan, requirement, rule, or regulation issued 
by . . . any agency, department, board, or commission of state government.”  Thus, pursuant to 
Government Code section 17516, regulations issued or promulgated by the CDE are included in 
the definition of an executive order.  However, the Commission must still determine if the 
executive order imposes a new program or higher level of service, or costs mandated by the state.   

Claimant alleges that sections 15440-15446 of Title 5 of the California Code of Regulations, 
effective July 1, 1991, constitute executive orders, which impose a new program or higher level 
of service and impose costs mandated by the state.  The Commission notes that these regulations 
are a restatement of Advisories 89-02 and 90-434 which set forth a two-tiered approach for 
review of budgets and financial reports required to be filed with the Superintendent of Public 
Instruction.   

These two Advisories, which were never included in this present test claim, were considered by 
the Commission in CSM-4389, Budgeting Criteria and Standards.  In the Commission’s 
Statement of Decision for Budgeting Criteria and Standards, adopted August 22, 1991, the 
Commission found that the criteria and standards set forth in Advisories 89-02 and 90-4 met the 
standards of an executive order.  However, after comparing these Advisories with the budget 
forms in place before the issuance of these Advisories, the Commission concluded that the 
                                                 
34 These Advisories are attached as Exhibits L and M, respectively. 
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standards and criteria set forth in these Advisories were developed from forms which the school 
districts had previously used.  The Commission further noted that the criteria and standards 
contained in these Advisories reflected the “standardization of a review process agreed to by 
representatives from districts, county offices, teachers unions and other state agencies.”35  
Accordingly, the Commission concluded these Advisories did not constitute a new program or 
higher level of service.36  Additionally, the Commission found that fiscal accountability by 
school districts is not a new program or higher level of service.37   

Based on the foregoing, the Commission concludes that the duties imposed under Title 5, 
sections 15440-15446 were required prior to their adoption and accordingly, they do not 
constitute a new program or higher level of service, and do not impose costs mandated by the 
state. 

Conclusion 
The Commission concludes that Education Code sections 42100, 42127, 42127.5, 42127.6, 
42128 and 42131 and Government Code section 3540.2 require some new activities, as specified, 
which constitute new programs or higher levels of service within existing programs upon school 
districts and/or county offices of education within the meaning of section 6, article XIII B of the 
California Constitution and impose costs mandated by the state pursuant to Government Code 
section 17514.  Accordingly, the Commission approves this test claim for the following specific 
new activities required to comply with the budget process:  

School District Activities: 

• Sending a statement of receipts and expenditures for the preceding fiscal year to the 
county superintendent of schools.  (Ed. Code, § 42100.)38 

• Adjusting for the change in deadline for adopting the revised school district budget, from 
on or before September 15, to on or before September 8.  (Ed. Code, § 42127.)39 

• Making available for public review, not later than 45 days after the Governor signs the 
annual Budget Act, any revisions in revenues and expenditures that it has made to its 
budget to reflect the funding made available by that Budget Act.  (Ed. Code, § 42127.) 

• Drafting a statement of correction when the district incurs a negative balance.  (Ed. Code, 
§ 42127.5.)40 

• Certifying in writing, either positively, qualifiedly or negatively, within 45 days after the 
close of the period being reported, whether the school district is able to meet its financial 

                                                 
35 CSM-4389, Budgeting Criteria and Standards, statement of decision, page 12. 
36 Id., at 13. 
37 Id., at 13. 
38 As amended by Statutes of 1981, Chapter 100. 
39 As amended by Statutes of 1991, Chapter 1213; Statutes of 1992, Chapter 323, Statutes of 1993, Chapter 923. 
40 As added by Statutes of 1986, Chapter 1150. 
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obligations for the remainder of the fiscal year and, based on current forecasts, for the 
subsequent fiscal year.  (Ed. Code, § 42131.)41 

• Filing with the county superintendent of schools a copy of the financial obligation 
certification, and a copy of the report submitted to the district governing board pursuant 
to Section 42130.  (Ed. Code, § 42131.) 

• Providing to the county superintendent of schools, the Controller, and the Superintendent 
of Public Instruction, no later than June 1, financial statement projections of the district's 
fund and cash balances through June 30 for the period ending April 30.  This is only 
applicable to a school district that has a qualified or negative financial certification.  (Ed. 
Code, § 42131.) 

• Providing the county superintendent of schools with all information relevant to the 
financial impact of any collective bargaining agreement, in the format developed by the 
Superintendent of Public Instruction, as specifically requested by the county office of 
education.  This is only applicable to a school district that has a qualified or negative 
financial certification.  (Gov. Code, § 3540.2.)42 

County Office of Education Activities: 

• Verifying the mathematical accuracy of the school district statement of receipts and 
expenditures for the preceding fiscal year.  (Ed. Code, § 42100.) 

• Sending a copy of the verified school district statement of receipts and expenditures for 
the preceding fiscal year to the Superintendent of Public Instruction.  (Ed. Code, § 
42100.) 

• Adjusting for the change in deadline for approval of the revised school district budget, 
from on or before November 1, to on or before October 8.  (Ed. Code, § 42127.) 

• Providing a list to the Superintendent of Public Instruction, on or before September 22, 
identifying all school districts for which budgets may be disapproved.  (Ed. Code, § 
42127.) 

• Providing a report to the Superintendent of Public Instruction, on or before October 8, 
identifying all school districts for which budgets have been disapproved.  This report 
shall include a copy of the written response transmitted to each of those districts when 
their budget was disapproved.  (Ed. Code, § 42127.) 

• Notifying the Superintendent of Public Instruction in writing if a county superintendent 
of schools determines that a school district is unable to meet its financial obligations for 
the current or two subsequent fiscal years, or if the district has a qualified or negative 
certification pursuant to Section 42131.  (Ed. Code, § 42127.6.)43 

                                                 
41 As added by Statutes of 1987, Chapter 1452, and amended by Statutes of 1988, Chapter 1462; Statutes of 1991, 
Chapter 1213; Statutes of 1993, Chapter 923; Statutes of 1994, Chapter 1002; and Statutes of 1995, Chapter 525. 
42 As added by Statutes of 1993, Chapter 924 and amended by Statutes of 1994, Chapter 650. 
43 As added by Statutes of 1993, Chapter 924. 
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• Notifying appropriate county officials that he or she shall not approve any warrants 
issued by the school district, whenever a school district has not made a budget or filed the 
interim reports required by section 42130.  (Ed. Code, § 42128.)44 

• Changing the school district financial certification to negative or qualified, as 
appropriate, if a county office of education receives a positive certification from school 
district, when a negative or qualified certification should have been filed.  Providing 
notice of that action to the governing board of the school district and to the 
Superintendent of Public Instruction, within 75 days after the close of the applicable 
reporting period.  (Ed. Code, § 42131.) 

• Sending copies of any certification in which the governing board is unable to certify 
unqualifiedly that financial obligations will be met, and a copy of the report submitted to 
the governing board pursuant to Section 42130 to the Controller and the Superintendent 
of Public Instruction at the time of the certification, together with a completed transmittal 
form provided by the Superintendent of Public Instruction.  (Ed. Code, § 42131.) 

• Submitting to the Superintendent of Public Instruction and the Controller the county 
superintendent’s comments on those school district financial certifications that are 
classified as qualified or negative, and reporting any action proposed or taken, within 75 
days after the close of the applicable reporting period.  (Ed. Code, § 42131.) 

• Reporting to the Controller and the Superintendent of Public Instruction as to whether the 
governing board of each of the school districts under their jurisdiction has submitted the 
certification required, within 75 days after the close of the applicable reporting period.  
That report shall account for all districts under the jurisdiction of the county office of 
education and indicate the type of certification filed by each district.  (Ed. Code, § 
42131.) 

The Commission denies all remaining test claim issues, code sections and executive orders 
because they do not constitute a new program or higher level of service, and do not impose costs 
mandated by the state. 

                                                 
44 As amended by Statutes of 1993, Chapter 924. 
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BEFORE THE 
COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 
 

IN RE TEST CLAIM ON: 
Education Code Sections 1040, 1240, 1240.2, 
1620, 1621, 1622, 1623, 1624, 1625, 1626, 
1628, 1630, 14050, 33127, 33128, 33129, 
33132, 42120, 42129, and 42133; Statutes of 
1975, Chapter 125; Statutes of 1977, Chapter 
843; Statutes of 1979, Chapters 10 and 221; 
Statutes of 1983, Chapter 1276; Statutes of 
1985, Chapter 741; Statutes of 1986, Chapter 
1150; Statutes of 1987, Chapters 917 and 1452; 
Statutes of 1988, Chapters 1461 and 1462; 
Statutes of 1989, Chapter 1256; Statutes of 
1990, Chapter 1372; Statutes of 1991, Chapter 
1213; Statutes of 1992, Chapter 323; Statutes 
of 1993, Chapters 923 and 924; Statutes of 
1994, Chapters 650 and 1002; Statutes of 1995, 
Chapter 525; and 
 
California Code of Regulations, Title 5, 
Sections 15467-15493 
Filed on December 30, 1997 

By the Alameda County Office of Education, 
Claimant. 

No. 97-TC-20 

 

County Office Budget Process and Financial 
Statements 

 

STATEMENT OF DECISION PURSUANT 
TO GOVERNMENT CODE SECTION 17500 
ET SEQ.; TITLE 2, CALIFORNIA CODE OF 
REGULATIONS, DIVISION 2, CHAPTER 
2.5, ARTICLE 7 

(Adopted on October 26, 2000) 

 

STATEMENT OF DECISION 
The attached Statement of Decision of the Commission on State Mandates is hereby adopted in 
the above-entitled matter. 
 
This Decision shall become effective on October 31, 2000. 
 
 

_______________________________ 
Paula Higashi, Executive Director 
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1990, Chapter 1372; Statutes of 1991, Chapter 
1213; Statutes of 1992, Chapter 323; Statutes 
of 1993, Chapters 923 and 924; Statutes of 
1994, Chapters 650 and 1002; Statutes of 1995, 
Chapter 525; and 
 
California Code of Regulations, Title 5, 
Sections 15467-15493 
Filed on December 30, 1997 

By the Alameda County Office of Education, 
Claimant. 

No. 97-TC-20 

 

County Office Budget Process and Financial 
Statements 

 

STATEMENT OF DECISION PURSUANT 
TO GOVERNMENT CODE SECTION 17500 
ET SEQ.; TITLE 2, CALIFORNIA CODE OF 
REGULATIONS, DIVISION 2, CHAPTER 
2.5, ARTICLE 7 

(Adopted on October 26, 2000) 

 

STATEMENT OF DECISION 
The Commission on State Mandates (Commission) heard and decided this test claim on  
September 28, 2000 during a regularly scheduled hearing.  Keith B. Peterson appeared for 
claimant Alameda County Office of Education.  Leslie R. Lopez and Dan Troy appeared on 
behalf of the Department of Finance. 

The law applicable to the Commission’s determination of a reimbursable state mandated 
program is Government Code section 17500 et seq., article XIII B, section 6 of the California 
Constitution and related case law. 

The Commission, by a vote of 4-2 approved this test claim. 
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BACKGROUND AND FINDINGS 
The test claim alleges reimbursable state mandated costs for activities associated with the 
preparation and submission of various county offices of education budget and financial reports to 
the state. 

The claim arises from enactments or amendments to twenty budget-related Education Code 
sections and California Code of Regulations, Title 5, sections 15467-15493.  The Commission 
has heard previous test claims related to school district and county office of education budget 
processes.  There is also significant overlap between this test claim and another filed 
simultaneously by the same claimant: 97-TC-19, School District Budget Process, Financial 
Statements, and County Office Oversight.  

Claimant also originally alleged seventeen California Department of Education (CDE) 
management advisory letters published between 1986 and 1996 all constituted executive orders 
imposing a reimbursable state mandate.  However, at the September 28, 2000 hearing, the 
claimant withdrew all remaining management advisory letters from the test claim.  A separate 
Statement of Decision documents the Commission’s approval of claimant’s withdrawal and 
dismissal of this portion of the original test claim. 

Issue: 
Do the subject statutes, regulations and fiscal management advisories impose a new program 
or higher level of service within an existing program upon county offices of education within 
the meaning of section 6, article XIII B of the California Constitution1 and costs mandated by 
the state pursuant to Government Code section 175142 by requiring new or additional 
budgetary, financial statement, and related fiscal management procedures? 

A test claim statute or executive order may impose a reimbursable state mandated program if 
statutory and regulatory language directs or obligates an activity or task upon local governmental 
entities.  In addition, the required activity or task must be new, constituting a “new program,” or 
create an increased or “higher level of service” over the previously required level of service.  The 
courts have defined a “new program” or “higher level of service” as a program that carries out 
the governmental function of providing public services, or a law that imposes unique 
requirements on local agencies or school districts to implement a state policy but does not apply 
generally to all residents and entities in the state.  To determine if a required activity is new or 
imposes a higher level of service, a comparison must be drawn between the test claim legislation 
and the legal requirements in effect immediately before the enactment of the test claim 

                                                 
1 Section 6, article XIII B of the California Constitution provides: “Whenever the Legislature or any state agency 
mandates a new program or higher level of service on any local government, the state shall provide a subvention of 
funds to reimburse such local government for the costs of such program or increased level of service, except that the 
Legislature may, but need not, provide such subvention of funds for the following mandates:  
(a) Legislative mandates requested by the local agency affected; (b) Legislation defining a new crime or changing an 
existing definition of a crime; or (c) Legislative mandates enacted prior to January 1, 1975, or executive orders or 
regulations initially implementing legislation enacted prior to January 1, 1975.” 
2 Government Code section 17514 provides: “Costs mandated by the state means any increased costs which a local 
agency or school district is required to incur after July 1, 1980, as a result of any statute enacted on or after January 
1, 1975, or any executive order implementing any statute enacted on or after January 1, 1975, which mandates a new 
program or higher level of service of an existing program within the meaning of Section 6 of Article XIII B of the 
California Constitution.” 
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legislation.  Finally, the newly required activity or increased level of service must impose costs 
mandated by the state.3 

The test claim legislation and regulations involve the administration of the county office of 
education budget process and financial statements.  Public education in California is a peculiarly 
governmental function administered by local agencies as a service to the public. 4  Moreover, the 
test claim legislation, which requires school districts to administer the school district budget 
process, imposes unique requirements upon school districts that do not apply generally to all 
residents and entities of the state.  Thus, the Commission finds the administration of the budget 
process by county offices of education constitutes a “program” within the meaning of section 6, 
article XIII B of the California Constitution.5  

However, the inquiry must continue to determine if the activities are new or impose a higher 
level of service and if so, if there are costs mandated by the state.  The claimant contends that all 
of the test claim legislation and regulations impose new programs or higher levels of service 
upon county offices of education by requiring specific activities related to annual budgets and 
financial statements. 

Before the enactment of the test claim legislation, county offices of education were required to 
engage in annual budget activities.6  The subject test claim legislation makes some changes to 
annual budget reporting requirements as compared to prior law.  The individual issues addressed 
by this claim are numerous.  The analysis of whether the individual provisions are reimbursable 
state mandates generally hinges on whether the claimed section requires a local agency to 
perform a new activity or higher level of service than that required under prior law.  

The test claim analysis is presented in three sections to categorize the test claim provisions in 
manageable components, as follows:  

I. Test Claim Legislation Consolidated With Overlapping Test Claim 

II. Remaining Test Claim Legislation 

III. Test Claim Executive Orders 

 

                                                 
3 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist. v. State 
of California (1987) 190 Cal.App.3d 521, 537; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835. 
4 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 172 states “although numerous 
private schools exist, education in our society is considered to be a peculiarly governmental function ... administered 
by local agencies to provide service to the public.” 
5 Id. 
6 Prior Education Code sections 801 through 806, 18351 et seq., and 20400 through 20405 (1959). 
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I. Test Claim Legislation Consolidated With Overlapping Test Claim 
There is significant overlap between this test claim and another filed simultaneously by the same 
claimant: 97-TC-19, School District Budget Process, Financial Statements, and County Office 
Oversight.  The current test claim is specific to county offices of education, while 97-TC-19 
includes budget activities for individual school districts, as well as activities equally pertinent to 
county offices of education when engaging in the annual budget process.  Both claims allege 
reimbursable state mandates under Education Code sections 33127, 33128, 33129, 33132, 42129, 
and 42133.  These overlapping code sections were evaluated for their effects upon both school 
districts and county offices of education in the Statement of Decision for test claim 97-TC-19, 
School District Budget Process.  Accordingly, the analysis of these code sections will not be 
restated as part of this Statement of Decision. 

II.  Remaining Test Claim Legislation 
A. Renumbering, Reenactment, Restatements: 

At the outset the Commission notes that many of the code sections included in the test claim 
legislation were in effect well before the enactment of the test claim legislation, but as a result of 
the test claim legislation were either renumbered or restated in a “newly enacted” code section.  
The Commission makes an overall finding, in accordance with Education Code section 3, that 
under these circumstances a renumbered or restated statute, originally enacted prior to the 
enactment of the test claim legislation will not be considered to be a newly enacted provision.  
Education Code section 3 provides:  

“The provisions of this code, insofar as they are substantially the same as existing 
statutory provisions relating to the same subject matter, shall be construed as 
restatements and continuations, and not as new enactments.”   

The rationale behind Education Code section 3 is in accordance with the holding of In re 
Martin’s Estate (1908) 153 Cal. 225, 229, which explains the general rule of statutory 
construction for repeal, replacement and renumbering, as follows:  

“Where there is an express repeal of an existing statute, and a re-enactment of it at 
the same time, or a repeal and a re-enactment of a portion of it, the re-enactment 
neutralizes the repeal so far as the old law is continued in force.  It operates 
without interruption where the re-enactment takes effect at the same time.”7 

The holding of In re Martin’s Estate is consistent with a California Attorney General Opinion8 
which explains that where there is express repeal of existing statute and re-enactment of it at the 
same time, re-enactment neutralizes repeal as far as the old law continues in force, and it 
operates without interruption where re-enactment takes effect at the same time. 

Based upon the foregoing rules of statutory construction, the Commission finds that a 
renumbering, reenactment or restatement of prior law does not constitute a reimbursable state 
mandate to the extent that the provisions and associated activities remain unchanged.   

B. Analyses of the Remaining Code Sections 

                                                 
7 In re Martin’s Estate (1908) 153 Cal. 225, 229. 
8 15 Ops.Cal.Atty.Gen.  49 (1950). 
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Each of the remaining claimed code sections are analyzed individually below to determine if 
they are new or impose a higher level of service and if so, if there are costs mandated by the 
state. 

1.  Education Code section 1040.  This section provides that county boards of education shall 
approve the annual budget and the annual county school service fund budget of the county 
superintendent of schools.  

Statutes of 1976, Chapter 1010, renumbered and re-enacted former Education Code section 651 
as Education Code section 1040.  Section 1040 was later amended by Statutes of 1985, Chapter 
741, which added subdivision (e), requiring the review of the annual audit at a public meeting of 
the board.  Section 1040, as amended by Statutes of 1985, Chapter 741, was a subject of test 
claim CSM-4498/4498A, Financial and Compliance Audits.  However, claimant is not re-
alleging subdivision (e), rather claimant is alleging a reimbursable state mandate for the 
requirements imposed under subdivisions (a) through (d).  Since these subdivisions were in 
effect under prior section 651, and were re-enacted in 1976 under section 1040, the Commission 
finds that the activities imposed under these subdivisions do not impose new programs or higher 
levels of service, and do not impose costs mandated by the state. 

2.  Education Code section 1240, subdivision (j).  This subdivision provides that the county 
superintendent of schools shall submit two annual reports on the financial and budgetary status 
of the county office of education.  The reports shall be reviewed by the county board of 
education and approved by the county superintendent of schools no later than 45 days after the 
close of the reporting period.  The county superintendent shall certify in writing, either 
positively, qualifiedly or negatively, that the county office of education is able to meet its 
financial obligations for the two subsequent fiscal years, pursuant to the state standards 
prescribed in section 1241.1.  Copies of each budget status report and certification shall be sent 
to the Superintendent of Public Instruction.  Any qualified or negative certification shall be also 
sent to the SCO.  All reports and certifications shall be in a format or on forms prescribed by the 
Superintendent of Public Instruction. 

Statutes of 1976, Chapter 1010, renumbered and re-enacted former Education Code section 801 
as Education Code section 1240.  Statutes of 1987, Chapter 1452 added section 1240, 
subdivision (j)9.  Before the enactment of section 1240, subdivision (j), county boards of 
education had to provide annual tentative and final budgets, but they did not have to submit two 
additional annual reports on the current county office of education financial and budgetary status, 
nor did they have to specifically certify and report to the Superintendent of Public Instruction 
regarding their ability to meet future financial obligations.  The reporting activities associated 
with the certification process are new to county offices of education.   

DOF maintains that subdivision (j) does not mandate any new program or higher level of service, 
but instead the 1997 amendment restated the long-standing traditional duties of school districts 
and county offices of education to report financial and fiscal information to the Superintendent of 

                                                 
9 This provision was first added to the code by Statutes of 1985, Chapter 741 to Education Code section 1241.  The 
pertinent language of section 1241 was then added to section 1240 by Statutes of 1987, Chapter 1452, which was 
simultaneously repealed section 1241. 
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Public Instruction.  In addition, DOF contends that Education Code section 124510 reflects this 
long-standing duty to make reports as follows: 

“Each county superintendent of schools shall submit the reports as may from time to time 
be required by the Superintendent of Public Instruction.” 

The Commission disagrees with DOF’s position and finds that Education Code section 1240, 
subdivision (j), as added by Statutes of 1987, Chapter 1452, while associated with traditional 
budget activities, constitutes an entirely new program.  The Commission notes that under section 
1245, entitled “Additional reports,” which is part of the test claim, provides for an eventuality in 
which the Superintendent of Public Instruction may require “from time to time” a special report 
of a county superintendent that is not otherwise provided for in the code, such as a survey further 
information regarding a regular budget, financial, or attendance report.  The requirements of 
section 1240 extend beyond the requirements of section 1245 by setting forth specified periods in 
which budget reports must be filed.   

Based on the foregoing, the absence of evidence demonstrating that these activities were required 
by prior law, the Commission finds that the following activities impose a new program or higher 
level of service, and impose costs mandated by the state to county offices of education, to the 
extent that they are required: 

• Preparing, reviewing, approving and submitting, in the format or on forms prescribed by 
the Superintendent of Public Instruction, financial and budgetary status reports, one 
within 45 days of the conclusion of the period ending October 31, and one within 45 days 
of the period ending January 31.  Certifying in writing, either positively, qualifiedly or 
negatively, within 45 days after the close of the period being reported, whether the county 
office of education is able to meet its financial obligations for the remainder of the fiscal 
year and, based on current forecasts, for the subsequent two fiscal years. 

• Sending a copy of each county office of education budget status report and financial 
certification to the Superintendent of Public Instruction.  

• Sending a copy of any negative or qualified county office of education financial 
certification to the SCO.   

3.  Education Code section 1240.2.11  This section provides that a county superintendent of 
schools who files a qualified or negative certification for the second report required pursuant to 
subdivision (j) of Section 1240 and a county office of education that is classified as qualified or 
negative by the Superintendent of Public Instruction shall provide to the Superintendent of 
Public Instruction and the Controller, no later than June 1, a financial statement that covers the 
financial and budgetary status of the county office of education for the period ending April 30 
and projects the fund and cash balances of the county office of education as of June 30. 

DOF argues that this section does not mandate any new program or higher level of service, but 
instead constitutes part of the long-standing traditional duties of school districts and county 
offices of education to report financial and fiscal information to the Superintendent of Public 

                                                 
10 Statutes of 1976, Chapter 1010, renumbered and re-enacted former Education Code section 806 as Education 
Code section 1245. 
11 Education Code section 1240.2 was added by Statutes of 1995, Chapter 525. 
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Instruction.  The Commission disagrees and finds that Education Code section 1240.2, as added 
by Statutes of 1995, Chapter 525, while associated with traditional budget activities, constitutes 
an entirely new program.  Before the enactment of this section, county boards of education had 
to provide an annual budget, but they did not have to specifically certify and report their ability 
to meet future financial obligations to the Superintendent of Public Instruction.  Accordingly, the 
Commission finds that the following activity, as required by Education Code section 1240.2, 
imposes a new program or higher level of service, and costs mandated by the state to county 
offices of education: 

• Providing to the Controller and the Superintendent of Public Instruction, no later than 
June 1, a financial statement that covers the financial and budgetary status of the county 
office of education for the period ending April 30 and projects the fund and cash balances 
of the county office of education as of June 30.  This is only applicable to a county office 
of education that has a qualified or negative financial certification. 

4.  Education Code section 1620.12  This section provides that on or before July 1 of each fiscal 
year, the county board of education shall hold a public hearing on the proposed county school 
service fund budget for that fiscal year.  The public hearing shall be held prior to the adoption of 
the budget by the county board of education, and shall occur not less than three days following 
the availability of the proposed budget for public inspection.  The agenda for that hearing shall 
be posted at least 72 hours prior to the hearing and shall include the location of where the budget 
will be available for inspection.  At the hearing, any taxpayer directly affected by the county 
school service fund budget may appear and speak. 

Under prior law Education Code section 162313 provided that: 

“On or before August 10, the county board of education shall hold a public 
hearing on the county school service fund budget.  Notice of the public hearing 
shall be published at least once in a newspaper of general circulation published 
within the county not less than 10 days prior to the date set for the hearing.  The 
cost of publication shall be a proper and legal charge against the county school 
service fund … The published notice shall include the time, place, and purpose of 
the public hearing, and such other information as may be determined by the 
county board of education, and shall state that any taxpayer directly affected by 
the county school service fund budget may appear before the county board of 
education and speak to the proposed budget item or any item therein.”  

Although prior law is substantially similar, there are two significant changes.  The first change is 
the earlier deadline for holding the public hearing, now on or before July 1, instead of on or 
before August 10; the other change is the specification that the budget is to be made available for 
public inspection.  The Commission finds that there is a reimbursable activity resulting in a one-
time administrative cost for adjusting to the earlier deadline of holding the public hearing by July 
1 instead of by August 10.  However, the Commission notes that the statutory requirement for 
the earlier deadline was enacted by Statutes of 1991, Chapter 1213, effective January 1, 1992.  

                                                 
12 Added by Statutes of 1991, Chapter 1213; amended by Statutes of 1992, Chapter 323. 
13 Former Education Code section 20403 was renumbered and re-enacted by Statutes of 1976, Chapter 1010.  It was 
later repealed by Statutes of 1991, Chapter 1213, which enacted the similar Education Code section 1620. 
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The reimbursement period for this test claim began July 1, 1996; therefore, county offices of 
education should have incurred their one-time costs before the reimbursement period.  

The Commission finds that the requirement to make a copy of the budget available for public 
inspection was covered under prior law, Government Code section 6253,14 which provides that 
public records of local agencies are open to inspection at all times during the office hours of the 
agency.  The Commission further finds that other activities in section 1620, such as having a 
public hearing on the budget, or posting or publishing the agenda in advance of the hearing were 
also included in prior law.  Therefore, the Commission finds that Education Code section 1620 
imposes a new program or higher level of service, and costs mandated by the state upon county 
offices of education for the following one-time activity: 

• Adjusting for the earlier deadline of holding the public hearing by July 1, (one-time, if 
costs were incurred within reimbursement period.)  

5.  Education Code section 1621.  This section provides that a single-fund budget shall be 
prepared in the form prescribed and furnished by the Superintendent of Public Instruction and 
shall be the county school service fund budget.  This budget shall show a complete plan and 
itemized statement of all proposed expenditures in each fund of the county office of education, of 
estimated cash balances, and of all estimated revenues for the budget year, and shall include an 
estimate of those figures, unaudited, for the fiscal year immediately preceding the budget year.  
The budget may contain an amount to be known as the general reserve, in such sum as the 
county board of education may deem sufficient to meet the cash requirements of the fiscal year 
next succeeding the budget year until adequate proceeds of the taxes levied or of the 
apportionment of state funds are available.  The budget may contain a fund balance designated 
for any specific purpose as determined by the county board of education.  Those funds shall be 
available for appropriation by a majority vote of the members of the county board of education.  

Statutes of 1976, Chapter 1010, renumbered and re-enacted former Education Code section 
20401 as Education Code section 1621 which was later amended by Statutes of 1987, Chapter 
917, Statutes of 1988, Chapter 1462, and later repealed and re-enacted by Statutes of 1991, 
Chapter 1213.  Despite this history, the provisions of section 1621 are substantially similar to 
that under prior law.  The only significant change in this section is the allowance for the 
appropriation of the undesignated fund balance by a majority vote of the members of the county 
board of education.  Whereas, under prior law the undistributed reserve was available for 
appropriation by a two-thirds vote of the members.  The Commission finds that this change is 
less restrictive than prior law in that it allows county offices of education to lower the voting 
threshold for miscellaneous appropriations.  Accordingly, the Commission finds there are no 
provisions of this code section that increase the activities or duties imposed on county offices of 
education.  Thus, the Commission finds Education Code section 1621 does not constitute a new 
program or higher level of service, and does not impose costs mandated by the state. 

6.  Education Code section 1622.15  This section provides that, on or before July 1 of each fiscal 
year, the county board of education shall adopt an annual budget for the budget year and shall 
file that budget with the Superintendent of Public Instruction, the county board of supervisors, 
                                                 
14 Added by Statutes of 1968, Chapter 1473. 
15 Added by Statutes of 1991, Chapter 1213; amended by Statutes of 1992, Chapter 323 and Statutes of 1993, 
Chapter 923.    
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and the county auditor.  The budget, and supporting data, shall be maintained and made available 
for public review.  The budget shall indicate the date, time, and location at which the county 
board of education held the public hearing as required under Section 1620.     

Section 1622 further provides that, on or before September 8, the county board of education shall 
revise the county office of education budget to reflect changes in projected income or 
expenditures subsequent to July 1, and to include any response to the recommendations of the 
Superintendent of Public Instruction, shall adopt the revised budget, and shall file the revised 
budget with the Superintendent of Public Instruction, the county board of supervisors, and the 
county auditor.  Prior to revising the budget, the county board of education shall hold a public 
hearing regarding the proposed revisions, which shall be made available for public inspection not 
less than three working days prior to the hearing.  The agenda for that hearing shall be posted at 
least 72 hours prior to the public hearing and shall include the location where the revised budget 
and supporting data will be available for public inspection.  The Superintendent of Public 
Instruction, no later than October 8, shall approve or disapprove the revised budget.  If the 
Superintendent of Public Instruction disapproves the budget, he or she shall call for the 
formation of a budget review committee pursuant to Section 1623.  Not later than 45 days after 
the Governor signs the annual Budget Act, the county office of education shall make available 
for public review any budget revisions to reflect the funding made available by that Budget Act.  

The basic activities of county offices of education preparation and submission of tentative and 
final annual budgets, holding a public hearing, and approving the budget were set forth in prior 
law under Education Code sections 18351, 20401, 20402, and 20403, later renumbered and re-
enacted by Statutes of 1976, Chapter 1010 as sections 14050, 1621, 1622 and 1623, respectively.  
These budget requirements under prior law are described and more fully explained in this 
Statement of Decision under the headings for Education Code sections 1621, 1623 and 14050.  
Education Code section 1622, prior to its repeal and re-enactment by Statutes of 1991, Chapter 
1213, previously provided,  

 “The single-fund budget shall be prepared in the form prescribed and furnished by 
the Superintendent of Public Instruction and shall be the county school service 
fund budget.” 

Current Education Code section 1622 is primarily a consolidation of the prior law as discussed 
above.  In addition to section 1620, Education Code section 104016 also requires that the county 
office of education budget be submitted to the county board of supervisors, and Government 
Code section 5390117 requires that every local agency shall file its budget with its county auditor.  
While the Commission finds most of the requirements set forth in section 1622 are included in 
prior law, the Commission finds the provision for requiring the budget revision and holding a 
second public hearing prior to adoption of the revised budget imposes a new duty.  Accordingly, 
the Commission finds that Education Code section 1622 imposes a new program or higher level 
of service, and costs mandated by the state upon county offices of education only for the 
following activities: 

                                                 
16 Statutes of 1976, Chapter 1010, renumbered and re-enacted former Education Code section 651 as Education 
Code section 1040.   
17 Added by Statutes of 1969, Chapter 1170. 
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• Revising the county office of education budget to reflect changes in projected income or 
expenditures subsequent to July 1, including any response to the recommendations of the 
Superintendent of Public Instruction. 

• Posting the agenda at least 72 hours prior to the public hearing regarding the budget 
revisions, including the location where the revised budget and supporting data will be 
available for public inspection, (only when not reimbursable under the Open Meetings 
Act Parameters and Guidelines.) 

• Holding a second public hearing prior to finalizing the revised the budget. 

• Filing the revised budget with the county board of supervisors and the county auditor.  

7.  Education Code section 1623.18  This section provides that the budget review committee shall 
be composed of three persons, selected by the county superintendent of schools and the county 
board of education, solely from a list of no fewer than five candidates provided by the 
Superintendent of Public Instruction.  No later than five working days after the receipt of the 
candidate list, the county superintendent of schools and the county board of education shall 
select the budget review committee.  If the county superintendent of schools and the county 
board of education fail to select a committee within the period of time permitted by this 
subdivision, the Superintendent of Public Instruction instead shall select and convene the budget 
review committee no later than 10 working days after the receipt by the county superintendent of 
schools and the county board of education of the candidate list.  This section provides that the 
members of the budget review committee shall be reimbursed for their services and associated 
expenses while on official business, at rates established by the State Board of Education. 

The Commission finds that section 1623, on its face, places the primary responsibility for 
forming the budget review committee upon the state.  Pursuant to section 1622, if the state 
Superintendent of Public Instruction disapproves the county office of education budget, then the 
Superintendent of Public Instruction is required to call for the formation of a budget review 
committee.  By the terms of section 1623, if the county board of education fails to name 
members to the committee within the specified time frame, the state Superintendent of Public 
Instruction is responsible for assembling the committee, which leaves the state with the 
administrative costs for forming the budget review committee.  Thus, by the terms of section 
1623, the county office of education board is not required to participate in the process, rather it 
has the option of participating closely in the process, or letting the state take on all activities, 
responsibilities and associated administrative costs of the budget review committee.  
Accordingly, the Commission finds that any costs incurred by a county office of education 
attributable to a budget committee are discretionary and thus, not reimbursable and that 
Education Code section 1623 does not constitute a new program or higher level of service, and 
does not impose costs mandated by the state. 

8.  Education Code section 1624.19  This section provides that if the budget review committee, 
described above, disapproves the budget of the county office of education, the county 
superintendent of schools and the county board of education, within five working days following 

                                                 
18 Added by Statutes of 1991, Chapter 1213. 
19 Added by Statutes of 1991, Chapter 1213; amended by Statutes of 1993, Chapter 924 and Statutes of 1994, 
Chapter 1002. 
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the receipt of the committee's report, may submit a response to the Superintendent of Public 
Instruction, including any revisions to the adopted budget and any other proposed action to be 
taken as a result of the recommendations of the budget review committee.  Based upon the 
recommendations of the budget review committee, and any response provided, the 
Superintendent of Public Instruction shall either approve or disapprove the budget of the county 
office of education.  If the Superintendent of Public Instruction disapproves the budget, the 
Superintendent of Public Instruction or his or her designee may create a fiscal plan and new 
budget and engage in various fiscal management and review practices.   

Section 1624 also provides that the Superintendent of Public Instruction may employ, at county 
office of education expense, short-term analytical assistance or expertise to validate financial 
information if the county does not have the expertise or the Commission.  The Superintendent of 
Public Instruction may also require the county office of education to encumber all contracts and 
other obligations, prepare appropriate cash flow analyses and monthly or quarterly budget 
revisions, and to appropriately record all receivables and payables; determine whether there are 
any financial problem areas and may employ, at county office of education expense, a certified 
public accounting firm to investigate; withhold compensation of the members of the county 
board of education and the county superintendent for failure to provide requested financial 
information.  The county office of education shall pay reasonable fees charged by the 
Superintendent of Public Instruction for actual administrative expenses incurred or associated 
with improving the county office of education's financial management practices.  This section 
further provides that the Superintendent of Public Instruction may seek from the county office of 
education, or otherwise obtain, additional information regarding the budget or operations of the 
county office of education, through a financial or management review of the county office of 
education, a cash-flow projection, or other appropriate means.  

This section was added in its entirety by Statutes of 1991, Chapter 1213.  Former section 1624 
was unrelated.  DOF maintains that the requirements under this section do not create a new 
program or higher level of service, but instead codify or re-state the long-standing requirements 
of county offices of education and school districts to prepare a budget and report and account on 
that budget to the Superintendent of Public Instruction. 

The Commission generally agrees with DOF’s assessment of section 1624.  However, the 
question remains whether there is a reimbursable state mandated program under circumstances 
where the Superintendent of Public Instruction employs, at a county office of education’s 
expense, either short term analytical assistance or a certified public accounting firm to assist the 
Superintendent of Public Instruction in the analysis and review of the county office of 
education’s budget. 

The California Supreme Court in County of Los Angeles20 held that additional costs alone do not 
equate to a reimbursable state mandate under section 6, article XIII B.  The County of Los 
Angeles court held rather, it is paramount that additional costs result from new programs or 
increased levels of service mandated by the state, stating: 

“If the Legislature had intended to continue to equate ‘increased level of service’ 
with ‘additional costs,’ then the provision would be circular: ‘costs mandated by 
the state’ are defined as ‘increased costs’ due to an ‘increased level of service,’ 

                                                 
20 County of Los Angeles, supra, 43 Cal.3d 46, at 55, 56. 
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which, in turn, would be defined as ‘additional costs.’  We decline to accept such 
an interpretation.”21  

The California Supreme Court affirmed its holding in County of Los Angeles in a subsequent 
case, Lucia Mar Unified School Dist. v. Honig, stating: 

“We recognize that, as is made indisputably clear from the language of the 
constitutional provision, local entities are not entitled to reimbursement for all 
increased costs mandated by state law, but only those costs resulting from a new 
program or an increased level of service imposed upon them by the state.”22   

The Commission finds the test claim statute merely imposed a portion of the costs of the 
Superintendent of Public Instruction’s analysis and review of the county office of education’s 
budget without requiring the county office of education to perform any additional activities.  
Thus, in accordance with County of Los Angeles, the Commission finds that any costs to a county 
office of education under section 1624 are not reimbursable under section 6, article XIII B of the 
California Constitution.  Accordingly, the Commission finds that the Education Code section 
1624 does not constitute a new program or higher level of service, and does not impose costs 
mandated by the state. 

9.  Education Code section 1625.23  This section provides that the county superintendent of 
schools of any county office of education reporting a negative unrestricted fund balance or a 
negative cash balance shall include a statement with the budget identifying the reasons for the 
negative balance and the steps that will be taken to ensure that the negative balance will not 
occur at the end of the budget year. 

Prior to the enactment of section 1625, the county superintendent of schools did not have a 
specified legal requirement to include a statement with the budget explaining a negative balance 
and the steps taken to change the situation by the end of the current year.  The Commission finds 
this statutory requirement imposes a new duty upon county offices of education that have a 
reportable negative balance.  Accordingly, the Commission finds that Education Code section 
1625 imposes a new program or higher level of service, and costs mandated by the state upon 
county offices of education for the following activity: 

• Drafting a statement of correction when the county office of education incurs a negative 
balance. 

10.  Education Code section 1626.24  This section provides that until the time the county office of 
education receives approval of its budget under this article, the county office of education shall 
continue to operate on the basis of the last budget adopted or revised for the county office of 
education for the fiscal year immediately preceding the budget year.  

                                                 
21 Id. 
22 Lucia Mar, supra, 44 Cal.3d 830, at 835. 
23 Added by Statutes of 1991, Chapter 1213, amended by Statutes of 1992, Chapter 323 and Statutes of 1993, 
Chapter 923.  Formerly Education Code section 1623.5, as enacted by Statutes of 1986, Chapter 1150. 
24 Added by Statutes of 1991, Chapter 1213.  Formerly Education Code section 1623.6, as enacted by Statutes of 
1986, Chapter 1150. 
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Prior law, under Education Code section 1621 required county offices of education to adopt and 
operate under an annual budget.  The provisions of section 1626 require that, in the event that the 
county office of education does not have an approved annual budget, they continue to operate 
under the previous year’s approved budget.  The Commission finds there is no evidence that this 
section imposes a new program or higher level of service, as it merely requires that the county 
office of education continue to operate in the most fiscally responsible manner until a new 
budget is adopted.  Accordingly, the Commission finds, based upon its review of the record, 
Education Code section 1626 does not constitute a new program or higher level of service, and 
does not impose costs mandated by the state. 

11.  Education Code section 1628.25  This section provides that, on or before September 15 each 
year, the county superintendent of schools shall prepare and file with the Superintendent of 
Public Instruction a statement of all receipts and expenditures of the county office of education 
for the preceding fiscal year.  The statement shall be in a format or on forms prescribed by the 
Superintendent of Public Instruction. 

Prior law required filing of an annual budget, but the requirement for submitting a report on the 
prior year’s receipts and expenditures is entirely new.  Therefore, the Commission finds that 
Education Code section 1628 imposes a new program or higher level of service, and costs 
mandated by the state upon county offices of education, for the following activity: 

• Preparing and filing with the Superintendent of Public Instruction a statement of all 
receipts and expenditures of the county office of education for the preceding fiscal year, 
in a format or on forms prescribed by the Superintendent of Public Instruction. 

12.  Education Code section 1630.26  This section provides that if, at any time during the fiscal 
year, the Superintendent of Public Instruction determines that the county office of education may 
be unable to meet its financial obligations for the current or two subsequent fiscal years, or if the 
county office of education has a qualified certification pursuant to Section 1240, he or she shall 
notify the county board of education and the county superintendent in writing of the basis for the 
determination.   

Section 1630 further provides that the Superintendent of Public Instruction shall do the 
following, as necessary, to ensure that the county office of education meets its financial 
obligations: assign a fiscal expert, paid for by the Superintendent of Public Instruction, to advise 
the county office of education on its financial problems; and conduct a study of the financial and 
budgetary conditions of the county office of education.  If, in the course of this review, the 
Superintendent of Public Instruction determines that additional analytical assistance or expertise 
is needed, he or she may employ expert the Commission on a short-term basis, at county office 
of education expense.  The Superintendent of Public Instruction may also direct the county office 
of education to submit a financial projection of all fund and cash balances of the county office of 
education as of June 30 of the current year and subsequent fiscal years as he or she requires; 
require the county office of education to encumber all contracts and other obligations, to prepare 
                                                 
25 Added by Statutes of 1991, Chapter 1213.  Formerly Education Code section 1626, as enacted by Statutes of 
1988, Chapter 1461. 
26 Added by Statutes of 1993, Chapter 924; amended by Statutes of 1994, Chapter 1002 and Statutes of 1995, 
Chapter 525.  Similar to former Education Code section 1630, as enacted by Statutes of 1991, Chapter 1213. 
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appropriate cash-flow analyses and monthly or quarterly budget revisions, and to appropriately 
record all receivables and payables; direct the county office of education to submit a proposal for 
addressing the fiscal conditions that resulted in the determination that the county office of 
education may not be able to meet its financial obligations; and withhold compensation of the 
county board of education and the county superintendent for failure to provide requested 
financial information.  If, after taking the above actions, the Superintendent of Public Instruction 
determines that a county office of education will be unable to meet its financial obligations for 
the current or subsequent fiscal year, he or she shall notify the county office of education in 
writing of the basis for that determination, then, the Superintendent of Public Instruction, shall, 
as necessary, engage in further fiscal management and advisory activities to enable the county 
office of education to meet its financial obligations.  The county office of education shall pay 
reasonable fees charged by the Superintendent of Public Instruction for any administrative costs 
associated with improving the county office of education's financial management practices. 

The requirements of section 1630 are new.  Consistent with its position on section 1624, DOF 
maintains that the requirements under this section do not create a new program or higher level of 
service, rather they codify or re-state the long-standing requirements of county offices of 
education and school districts to prepare a budget and report and account on that budget to the 
Superintendent of Public Instruction.  The Commission finds that while the activities under 
section 1630 are generally directed to the Superintendent of Public Instruction, this section gives 
the Superintendent of Public Instruction the authority to assign a fiscal expert at the 
Superintendent of Public Instruction’s cost to analyze the county office of education’s financial 
situation, to require the county office of education to perform specified activities to assist the 
Superintendent of Public Instruction in determining whether the county office of education is 
able to meet its financial obligations, and to engage, at the county office of education’s expense, 
in fiscal management and advisory activities to enable the county office of education to meet its 
financial obligations.   

The Commission finds that the activities of the county office of education, in response to the 
Superintendent of Public Instruction’s request: to submit a financial projection of all fund and 
cash balances; to encumber all contracts and other obligations; to prepare appropriate cash-flow 
analyses and monthly or quarterly budget revisions; to record all receivables and payables; and to 
submit a proposal for addressing the fiscal conditions that resulted in the county office of 
education’s inability to meet its financial obligations constitute activities that impose a new 
program or higher level of service on county offices of education. 

However, the question remains whether the imposition of the Superintendent of Public 
Instruction’s administrative costs of employing a expert the Commission on a short term basis 
and/or improving the district’s financial practices on the county office of education constitutes a 
new program or higher level of service, and imposes costs mandated by the state.  This issue was 
fully analyzed above in respect to section 1624, but in brief, the Commission finds that this 
portion of section 1630 does not impose a reimbursable state mandated program upon county 
offices of education because “local entities are not entitled to reimbursement for all costs 
mandated by state law, but only those costs resulting from a new program or an increased level 
of service imposed upon them by the state.”27  Although county offices of education can show 
additional costs corresponding to the absorption of the Superintendent of Public Instruction’s 
                                                 
27 Lucia Mar, supra, 44 Cal.3d 830, at 835. 
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administrative costs, there is no new service or activity imposed upon county offices of 
education by this portion of section 1630. 

Thus, the Commission finds that Education Code section 1630 imposes a new program or higher 
level of service, and costs mandated by the state upon county offices of education, but only for 
the following activities: 

• Submitting to the Superintendent of Public Instruction, in response to a request pursuant 
to Education Code section 1630, subdivision (a)(4), financial projection of all fund and 
cash balances.  

• Encumbering all contracts and other obligations, but only when performed in compliance 
with Education Code section 1630, subdivision (a)(4).  

• Preparing for the Superintendent of Public Instruction, in response to a request pursuant 
to Education Code section 1630, subdivision (a)(4), an appropriate cash-flow analyses 
and monthly or quarterly budget revisions. 

• Recording all receivables and payables, but only when performed in compliance with 
Education Code section 1630, subdivision (a)(4).  

• Submitting a proposal to the Superintendent of Public Instruction, in response to a request 
pursuant to Education Code section 1630, subdivision (a)(4), for addressing the fiscal 
conditions that resulted in the determination that the county office of education may not 
meet its financial obligations. 

13.  Education Code section 14050.  This section provides that the county superintendent of 
schools shall, on or before June 30 of each year, submit a tentative budget and, on or before 
October 1 of each year, a final budget to the Superintendent of Public Instruction for the 
succeeding fiscal year.  The budget shall be in the form prescribed by the Superintendent of 
Public Instruction, setting forth all known and estimated revenues of the county school service 
fund for the succeeding fiscal year from all sources, and the proposed expenditures from the 
county school service fund for the succeeding fiscal year.  The budget shall be approved by the 
Superintendent of Public Instruction.  Upon the approval of the budget by the Superintendent of 
Public Instruction, he or she shall note his or her approval thereon and transmit one copy thereof 
to the county superintendent of schools and one copy to the county auditor of the county.   

Statutes of 1976, Chapter 1010, renumbered and re-enacted former Education Code section 
18351 as Education Code section 14050.  Prior law of section 14050 provided that: 

 “The county superintendent of schools shall on or before April 1st of each year 
submit to the Superintendent of Public Instruction a budget for the succeeding 
fiscal year, in such form as the (Superintendent of Public Instruction) shall 
prescribe, setting forth all known and estimated revenues of the county school 
service fund for such fiscal year from all sources, and the proposed expenditures 
from the county school service fund for such fiscal year.  The budget shall be 
approved by the (Superintendent of Public Instruction).” 
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The earlier requirements of section 14050 continue with nearly identical language to the current 
section.28  The Commission finds the only significant change between the current and the 
previous Education Code section 14050 is the requirement for submission of a tentative budget 
on or before June 30, followed by a finalized budget on or before October 1 of each year.  
However, the Commission notes that former Education Code section 162129 provided that: 

“On or before the date specified by the Superintendent of Public Instruction each 
year, the county board of education shall file with the [Superintendent of Public 
Instruction] a single fund tentative budget showing all the purposes for which the 
county school service fund will need money.” 

This version of section 1621 was in effect when section 14050 was amended to specify the 
deadlines for the tentative and final budget submissions.  Thus, the Commission finds the 
requirement to submit tentative and final budgets to the Superintendent of Public Instruction 
each year, on or before deadlines, is not a new activity, and therefore not a reimbursable state 
mandate.  The Commission finds the remainder of the section 14050 constitutes a directive to the 
Superintendent of Public Instruction, and therefore does not impose duties or activities upon 
local educational agencies.  Therefore, the Commission finds that Education Code section 14050 
does not constitute a new program or higher level of service, and does not impose costs 
mandated by the state. 

14.  Education Code section 42120.30  This section provides that if the county board of education 
neglects or refuses to prepare a budget in the manner as prescribed by this article, or neglects to 
file interim reports pursuant to subdivision (j) of Section 1240, the Superintendent of Public 
Instruction shall notify the appropriate county official that they shall not approve any warrants 
issued by the county office of education. 

Section 42120 sets forth the consequence for county offices of education that do not follow the 
budget and financial reporting requirements of other sections.  That consequence is the inability 
to have further warrants approved until the required reports are filed.  This section does not 
require any new duties or activities to be performed by local education agencies; the only 
directives are to a state official.  Therefore, the Commission finds that Education Code section 
42120 does not constitute a new program or higher level of service, and does not impose costs 
mandated by the state. 

III.  Test Claim Executive Orders: Title 5, California Code of Regulations, Sections 15467-
15493 
In addition to the test legislation claimant also maintains that California Code of Regulations, 
Title 5, sections 15467-15493 promulgated by the CDE impose reimbursable mandates.  Under 
Government Code section 17516, an “executive order” may include “any order, plan, 
requirement, rule, or regulation issued by . . . any agency, department, board, or commission of 
                                                 
28 Section 14050 was amended by Statutes of 1978, Chapter 843 which deleted a clause.  Statutes of 1979, Chapter 
10 changed the deadline for submitting the budget from April 1 to June 30.  Statutes of 1987, Chapter 1452 added 
the word tentative in reference to the budget due by June 30, and added the requirement for submitting a final budget 
by October 1 of each year. 
29 Statutes of 1976, Chapter 1010, renumbered and re-enacted former Education Code section 20401 as Education 
Code section 1621.  Section 1621 was repealed and re-enacted by Statutes of 1991, Chapter 1213. 
30 Added by Statutes of 1993, Chapter 924; amended by Statutes of 1995, Chapter 525. 
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state government.”  Thus, pursuant to Government Code section 17516, regulations promulgated 
by the CDE are included in the definition of an executive order.  However, the Commission must 
still determine if the executive order imposes a new program or higher level of service, or costs 
mandated by the state.    

Claimant alleges that sections 15467-15493 of Title 5 of the California Code of Regulations, 
effective July 1, 1991, constitute executive orders which impose a new program or higher level 
of service and impose costs mandated by the state.  The Commission notes that these regulations 
are a restatement of Fiscal Management Advisories (Advisories) 89-02 and 90-431 which set 
forth a two-tiered approach for review of budgets and financial required to be filed with the 
Superintendent of Public Instruction.   

These two Advisories, which were never included in this present test claim, were considered by 
the Commission in CSM-4389, Budgeting Criteria and Standards.  In the Commission’s 
Statement of Decision for Budgeting Criteria and Standards, adopted August 22, 1991, the 
Commission found that the criteria and standards set forth in Advisories 89-02 and 90-4 met the 
standards of an executive order.  However, after comparing these Advisories with the budget 
forms in place before the issuance of these Advisories, the Commission concluded that the 
standards and criteria set forth in these Advisories were developed from forms that the school 
districts had previously been using.  The Commission further noted that the criteria and standards 
contained in these Advisories reflected the “standardization of a review process agreed to by 
representatives from districts, county offices, teachers unions and other state agencies.”32  
Accordingly, the Commission concluded these Advisories did not constitute a new program or 
higher level of service.33  Additionally, the Commission found that fiscal accountability by 
school districts is not a new program or higher level of service.34   

Based on the foregoing, the Commission concludes that the duties imposed under Regulations 
15467-15493 were required prior to their adoption and accordingly, they do not constitute new 
programs or higher levels of service, and do not impose costs mandated by the state. 

Conclusion 
The Commission concludes that Education Code sections 1240, subdivision (j), 1240.2, 1622, 
1625, 1628 and 1630 impose a new program or higher level of service within an existing 
program upon county offices of education within the meaning of section 6, article XIII B of the 
California Constitution and costs mandated by the state pursuant to Government Code section 
17514.  Accordingly, the Commission approves this test claim for the following activities 
necessary for county offices of education to comply with annual budget reporting requirements:  

• Preparing, reviewing, approving and submitting, in the format or on forms prescribed by 
the Superintendent of Public Instruction, financial and budgetary status reports, one 
within 45 days of the conclusion of the period ending October 31, and one within 45 days 
of the period ending January 31.  Certifying in writing either positively, qualifiedly or 
negatively, within 45 days after the close of the period being reported, whether the county 

                                                 
31 These advisories are attached as Exhibits I and J, respectively. 
32 CSM-4389, Budgeting Criteria and Standards, Statement of Decision, page 12. 
33 Id., at 13. 
34 Id. 
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office of education is able to meet its financial obligations for the remainder of the fiscal 
year and, based on current forecasts, for the subsequent two fiscal years.  (Ed. Code, § 
1240, subd. (j).)35 

• Sending a copy of each county office of education budget status report and financial 
certification to the Superintendent of Public Instruction.  (Ed. Code, § 1240, subd. (j).) 

• Sending a copy of any negative or qualified county office of education financial 
certification to the SCO.  (Ed. Code, § 1240, subd. (j).) 

• Providing to the Controller and the Superintendent of Public Instruction, no later than 
June 1, a financial statement that covers the financial and budgetary status of the county 
office of education for the period ending April 30 and projects the fund and cash balances 
of the county office of education as of June 30.  This is only applicable to a county office 
of education that has a qualified or negative financial certification.  (Ed. Code, § 
1240.2.)36 

• Adjusting for the earlier deadline of holding the public hearing by July 1, (one-time, if 
costs were incurred within reimbursement period.)  (Ed. Code, § 1620.)37 

• Revising the county office of education budget to reflect changes in projected income or 
expenditures subsequent to July 1, including any response to the recommendations of the 
Superintendent of Public Instruction.  (Ed. Code, § 1622.)38 

• Posting the agenda at least 72 hours prior to the public hearing regarding the budget 
revisions, including the location where the revised budget and supporting data will be 
available for public inspection, (only when not reimbursable under the Open Meetings 
Act Parameters and Guidelines.)  (Ed. Code, § 1622.) 

• Holding a second public hearing prior to finalizing the revised the budget, (only when not 
reimbursable under the Open Meetings Act Parameters and Guidelines.)   (Ed. Code, § 
1622.) 

• Filing the revised budget with the county board of supervisors and the county auditor.  
(Ed. Code, § 1622.) 

• Drafting a statement of correction when the county office of education incurs a negative 
balance.  (Ed. Code, § 1625.)39 

• Preparing and filing with the Superintendent of Public Instruction a statement of all 
receipts and expenditures of the county office of education for the preceding fiscal year, 

                                                 
35 Added to the code by Statutes of 1985, Chapter 741, and amended by Statutes of 1987, Chapter 1452; Statutes of 
1988, Chapter 1461; Statutes of 1990, Chapter 1372; Statutes of 1991, Chapter 1213; Statutes of 1993, Chapters 923 
and 924; Statutes of 1994, Chapter 650. 
36 Added by Statutes of 1995, Chapter 525. 
37 Added by Statutes of 1991, Chapter 1213; amended by Statutes of 1992, Chapter 323. 
38 Added by Statutes of 1991, Chapter 1213; amended by Statutes of 1992, Chapter 323; Statutes of 1993, Chapter 
923. 
39 Added by Statutes of 1991, Chapter 1213; amended by Statutes of 1992, Chapter 323; Statutes of 1993, Chapter 
923. 
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in a format or on forms prescribed by the Superintendent of Public Instruction.  (Ed. 
Code, § 1628.)40 

• Submitting to the Superintendent of Public Instruction, in response to a request pursuant 
to Education Code section 1630, subdivision (a)(4), financial projection of all fund and 
cash balances.  (Ed. Code, § 1630.)41 

• Encumbering all contracts and other obligations, but only when performed in compliance 
with Education Code section 1630, subdivision (a)(4).  (Ed. Code, § 1630.)    

• Preparing for the Superintendent of Public Instruction, in response to a request pursuant 
to Education Code section 1630, subdivision (a)(4), an appropriate cash-flow analyses 
and monthly or quarterly budget revisions. (Ed. Code, § 1630.)    

• Recording all receivables and payables, but only when performed in compliance with 
Education Code section 1630, subdivision (a)(4).  (Ed. Code, § 1630.)    

• Submitting a proposal to the Superintendent of Public Instruction, in response to a request 
pursuant to Education Code section 1630, subdivision (a)(4), for addressing the fiscal 
conditions that resulted in the determination that the county office of education may not 
meet its financial obligations.  (Ed. Code, § 1630.)    

The Commission denies all remaining test claim issues, code sections and executive orders 
because they do not constitute a new program or higher level of service, and do not impose costs 
mandated by the state. 

                                                 
40 As added by Statutes of 1988, Chapter 1461; renumbered and re-enacted by Statutes of 1991, Chapter 1213. 
41 Added by Statutes of 1993, Chapter 924; amended by Statutes of 1994, Chapter 1002 and Statutes of 1995, 
Chapter 525.   
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STATEMENT OF DECISION 

The Commission on State Mandates (Commission) heard and decided this test claim during a 
regularly scheduled hearing on October 24, 2002.  Art Palkowitz and Brian Bennett appeared on 
behalf of claimant San Diego Unified School District.  Gayle Windom appeared on behalf of 
claimant Los Angeles County Office of Education.  Dan Troy, Heather Carlson and Susan 
Geanacou appeared on behalf of the Department of Finance (DOF).  At the hearing testimony 
was given, the test claim was submitted, and the vote was taken.   

The law applicable to the Commission’s determination of a reimbursable state mandated 
program is article XIII B, section 6 of the California Constitution, Government Code section 
17500 et seq., and related case law. 

The Commission approved the staff analysis for the test claim presented by a 5-0 vote. 

BACKGROUND 
On August 24, 1999, claimants, Los Angeles County Office of Education and San Diego Unified 
School District, submitted a test claim alleging a reimbursable state mandate for county offices 
of education and school districts to provide supervisory oversight and reporting services to 
charter schools, and various other activities related to the establishment and fiscal management 
of charter schools.1  The claim arises from enactments or amendments to Education Code 
sections 47602, 47604, 47605, 47605.5, 47607, 47613 (formerly 47613.7), 47613.5, and 47614 
by Statutes 1998, chapters 34 and 673, and the adoption of California Code of Regulations, title 
5, sections 15410 through 15428.  Claimants also assert that California Department of Education 

                                                 
1 The reimbursement period for this test claim begins no earlier than July 1, 1998.  (Gov. Code, § 17557, subd. (c).) 
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(CDE) memorandum dated April 28, 1999 constitutes an executive order resulting in a 
reimbursable state mandate.   

On May 26, 1994, the Commission heard and decided a related test claim, Charter Schools, 
CSM-4437.2  The Commission found that Statutes 1992, chapter 781, by enacting Education 
Code sections 47605 and 47607, imposed a reimbursable state mandated program for school 
districts for new activities related to initial charter school petitions, and for monitoring and 
evaluating the performance of charter schools pertaining to the revision or renewal of approved 
charters.  The claimants indicate intent to request a parameters and guidelines amendment to 
incorporate any new activities from the Charter Schools II claim into the existing Charter 
Schools parameters and guidelines.  

Claimants’ Position 
Claimants allege reimbursable costs mandated by the state for test claim legislation requiring the 
following activities of school districts: 

(1) provide notice and an opportunity to cure to charter schools prior to any 
proposed revocation of the charter, (2) allow charter schools to use certain 
facilities free of charge, (3) respond to, prepare for, and participate in court 
proceedings challenging a decision to deny a charter, (4) evaluate petitions for 
renewals of charter school petitions originally granted by the State Board of 
Education and prepare for and conduct hearings related to proposed renewals of 
those charter petitions, (5) calculate, process, and advance payments of property 
taxes to charter schools, and (6) provide administrative services to charter schools 
without full reimbursement. 

Claimants allege similar activities are newly required of county offices of education, and also 
that county offices of education are now required to evaluate certain charter school petitions and 
conduct some of the same activities found to be reimbursable for school districts in the original 
Charter Schools test claim. 

Claimants conclude that none of the Government Code section 17556 exceptions to finding costs 
mandated by the state apply to this test claim.  Claimants specifically assert that there are no 
other federal or state constitutional provisions, statutes or executive orders impacted, and that 
Statutes 1998, chapters 34 and 643 appropriated no funds for the reimbursable activities alleged. 

State Agency Position 
DOF’s July 28, 2000 response to the test claim allegations states agreement in part with 
claimants on some of the identified new activities, however it argues that: 

• Some of the claimed activities are discretionary or permissive;  

• Some of the claimed activities are not new;  

• Fee authority is given for the district to charge the charter school for expenses of 
supervisory oversight; or 

• Other offsetting savings are established as part of the test claim legislation.  
                                                 
2 Charter Schools, CSM-4437, Statement of Decision adopted on July 21, 1994; Parameters and Guidelines adopted 
October 18, 1994. 
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DOF agrees with claimants that Education Code sections 47605, subdivision (k), 47605.5, and 
47607 include new activities or higher levels of service. 

COMMISSION FINDINGS 
A test claim statute or executive order may impose a reimbursable state mandated program if it 
orders or commands a local agency or school district to engage in an activity or task.3  In 
addition, the required activity or task must be new, constituting a “new program,” or it must 
create a “higher level of service” over the previously required level of service.  The courts have 
defined a “program” subject to article XIII B, section 6, of the California Constitution, as one 
that carries out the governmental function of providing public services, or a law that imposes 
unique requirements on local agencies or school districts to implement a state policy, but does 
not apply generally to all residents and entities in the state.4  To determine if the program is new 
or imposes a higher level of service, the analysis must compare the test claim legislation with the 
legal requirements in effect immediately before the enactment of the test claim legislation.  
Finally, the newly required activity or increased level of service must impose costs mandated by 
the state.5

Test Claim Executive Orders: California Code of Regulations: 

As part of the test claim filings, claimants allege, “The State Board of Education adopted title 5, 
California Code of Regulations section 15410 et seq. as emergency regulations to implement 
Education Code section 47613.5.”  Claimants’ test claim Exhibit C is identified as including 
“Title 5 California Code of Regulations §§ 15410-15428,” however, the exhibit is a printout 
from the California Department of Education’s (CDE’s) website and does not provide any 
indication of an operative date.  The regulations are not in the current version of Barclays 
Official California Code of Regulations, and there are no historical notes indicating that any 
regulations were ever filed or operative for those section numbers.6   

As noted below, Education Code section 47613.5 was repealed by Statutes 1999, chapter 78, 
effective July 7, 1999.  Claimants’ exhibit from the CDE website may be of proposed regulations 
that were never published or operative prior to the repeal of the implementing Education Code 
section.  Without evidence presented of the operative dates of the claimed regulations, the 
Commission finds that the claimed regulations are not properly included in this test claim.  Any 
further references to “test claim legislation” do not include California Code of Regulations,  
title 5, sections 15410 through 15428.  

                                                 
3 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. 
4 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar Unified School Dist. v. Honig 
(1988) 44 Cal.3d 830, 835. 
5 Government Code section 17514. 
6 Barclays Official California Code of Regulations is certified by the Office of Administrative Law as the official 
regulation publication of the State of California for purposes of judicial notice.  (Gov. Code, § 11344.6 and Cal. 
Code Regs., tit. 1, § 190.) 

 3 
199



Issue 1: Is the test claim legislation subject to article XIII B, section 6 of the 
California Constitution?7  

In order for the test claim legislation to be subject to article XIII B, section 6 of the California 
Constitution, the legislation must constitute a “program.”  In County of Los Angeles v. State of 
California, the California Supreme Court defined the word “program” within the meaning of 
article XIII B, section 6 as one that carries out the governmental function of providing a service 
to the public, or laws which, to implement a state policy, impose unique requirements on local 
governments and do not apply generally to all residents and entities in the state.8  The court has 
held that only one of these findings is necessary.9

The Commission finds that the test claim legislation constitutes a program within the meaning of 
article XIII B, section 6 of the California Constitution under both tests.  First, it constitutes a 
program that carries out the governmental function of providing a service to the public, to the 
extent the test claim legislation requires school districts and county offices of education to 
engage in supervisory, funding and reporting activities related to charter schools.  The courts 
have held that education is a peculiarly governmental function administered by local agencies as 
a service to the public.10    

The test claim legislation also satisfies the second test that triggers article XIII B, section 6, to 
the extent that the test claim legislation requires school districts and county offices of education 
to engage in charter school supervisory, funding and reporting activities solely applicable to 
public school administration.  The test claim legislation imposes unique requirements upon 
school districts that do not apply generally to all residents and entities of the state.  Accordingly, 
the Commission finds that supervisory, funding and reporting activities related to charter schools 
constitute a “program” and, thus, are subject to article XIII B, section 6 of the California 
Constitution. 

Issue 2: Does the test claim legislation impose a new program or higher level 
of service within an existing program upon school districts within the 
meaning of article XIII B, section 6 of the California Constitution by 
requiring new or additional activities related to charter school 
supervision and reporting? 

The claimants contend that the test claim legislation imposes a new program or higher level of 
service upon school districts by requiring specific new activities related to charter school 
supervision and reporting.  Under prior law, school districts were required to engage in activities 
                                                 
7 Article XIII B, section 6 of the California Constitution provides: “Whenever the Legislature or any state agency 
mandates a new program or higher level of service on any local government, the state shall provide a subvention of 
funds to reimburse such local government for the costs of such program or increased level of service, except that the 
Legislature may, but need not, provide such subvention of funds for the following mandates:  
(a) Legislative mandates requested by the local agency affected; (b) Legislation defining a new crime or changing an 
existing definition of a crime; or (c) Legislative mandates enacted prior to January 1, 1975, or executive orders or 
regulations initially implementing legislation enacted prior to January 1, 1975.” 
8 County of Los Angeles, supra, 43 Cal.3d at 56. 
9 Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537. 
10 Long Beach Unified School Dist., supra, 225 Cal.App.3d at 172 states “although numerous private schools exist, 
education in our society is considered to be a peculiarly governmental function ... administered by local agencies to 
provide service to the public.” 
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related to initial charter school petitions, and for monitoring and evaluating the performance of 
charter schools pertaining to the revision or renewal of approved charters.11  The test claim 
legislation makes changes to some of the requirements as compared to prior law.  The analysis 
for finding a new program or higher level of service must examine whether the test claim 
legislation requires a school district to engage in activities, and whether such activities constitute 
a new program or higher level of service when compared to prior law.   

Test Claim Statutes: 

Education Code section 47602.   

This Education Code section, as added by Statutes 1992, chapter 781, and amended by Statutes 
1993, chapter 589, Statutes 1996, chapter 849, Statutes 1998, chapter 34, and Statutes 1998, 
chapter 673 provides: 

(a)(1) In the 1998-99 school year, the maximum total number of charter schools 
authorized to operate in this state shall be 250.  In the 1999-2000 school year, and 
in each successive school year thereafter, an additional 100 charter schools are 
authorized to operate in this state each successive school year.  For the purposes 
of implementing this section, the State Board of Education shall assign a number 
to each charter petition that it grants pursuant to subdivision (j) of Section 47605 
and to each charter notice it receives pursuant to subdivision (i) and paragraph (5) 
of subdivision (j) of Section 47605, based on the chronological order in which the 
notice is received.  The limits contained in this paragraph may not be waived 
pursuant to Section 33050 or any other provision of law. 

(2) By July 1, 2003, the Legislative Analyst shall, pursuant to the criteria in 
Section 47616.5, report to the Legislature on the effectiveness of the charter 
school approach authorized under this part and recommend whether to expand or 
reduce the annual rate of growth of charter schools authorized pursuant to this 
section. 

(b) No charter shall be granted under this part that authorizes the conversion of 
any private school to a charter school.  No charter school shall receive any public 
funds for a pupil if the pupil also attends a private school that charges the pupil’s 
family for tuition.  The State Board of Education shall adopt regulations to 
implement this section. 

Claimants identify that Education Code section 47602, subdivision (a), as amended by Statutes 
1998, chapter 673, “increases the number of charter schools that are authorized to operate in the 
state.”  The statutory language is directed to the State Board of Education and the state 
Legislative Analyst’s Office, and claimants do not specifically identify any new reimbursable 
activities or duties imposed upon local educational agencies by this amended Education Code 
section.  Therefore, the Commission finds that Education Code section 47602 does not impose a 
new program or higher level of service upon school districts or county offices of education.   

                                                 
11 Statutes 1992, chapter 781, enacting Education Code sections 47605 and 47607.  See previously approved test 
claim Charter Schools, CSM-4437. 
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Education Code section 47604.   

This Education Code section, as added by Statutes 1998, chapter 34, provides:  

(a)  Charter schools may elect to operate as, or be operated by, a nonprofit public 
benefit corporation, formed and organized pursuant to the Nonprofit Public 
Benefit Corporation Law (Part 2 (commencing with Section 5110) of Division 2 
of Title 1) of the Corporations Code). 

(b)  The governing board of a school district that grants a charter for the 
establishment of a charter school formed and organized pursuant to this section 
shall be entitled to a single representative on the board of directors of the 
nonprofit public benefit corporation. 

(c)  It is the intent of the Legislature that an authority that grants a charter to a 
charter school to be operated by, or as, a nonprofit public benefit corporation shall 
not be liable for the debts or obligations of the charter school. 

Claimants allege that, despite the language of subdivision (c), the school district or county office 
of education granting a charter,  

may be liable for the acts or obligations of the charter school due to the granting 
authority’s statutory oversight responsibilities or because the nonprofit 
corporation laws may shield the charter school, but not the granting authority, 
from liability.  County offices of education and school districts must determine 
the impact of section 47604 on self-provided or purchased insurance.  Further, 
county offices of education and school districts may incur additional costs for 
such insurance as the result of the election of a charter school to operate as or by a 
nonprofit public benefit corporation. 

Claimants have not offered legal support for this contention.  Alternatively, DOF, in its 
response of July 28, 2000, argues: 

Districts have a choice as to whether or not to buy more liability insurance.  
Further, the law makes the districts and county offices better off than before by 
specifying in statute that they should have no liability.  Indeed, the district’s need 
for such coverage would seem to decrease, as they are now responsible for fewer 
students.  The Department of Education’s legal opinion, [test claim Attachment 1, 
dated June 12, 1997], similarly concludes the chartering agency has no liability 
for charter school activities. 

The CDE’s June 12, 1997 legal opinion, Charter School Liability and Accountability, provides 
extensive statutory and case law analysis on public sector imputed and vicarious liability law, 
and concludes, “Given the purpose of the enabling legislation, we believe the better view is that 
chartering entities are completely immune from liability incurred by charter schools under 
existing law.”  Following this opinion, the Legislature enacted Education Code section 47604, 
subdivision (c), to confirm that chartering entities, including school districts and county offices 
of education, are not to be liable for the debts or obligations of a charter school, when operated 
as, or by, a non-profit. 

In claimant San Diego Unified School District’s September 30, 2002 comments on the draft staff 
analysis, the claimant expresses agreement “with staff’s recommendation regarding the purchase 
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of insurance for charter schools established as nonprofit public benefit corporation[s].”  Claimant 
then goes on to argue that: 

However, charter schools not operating as a nonprofit corporation have been the 
sponsoring entity’s responsibility for acts or obligations. 

DOF contends under Education Code section 47604 “districts have a choice as to 
whether or not to buy more liability insurance.”  Given that school districts shall 
purchase insurance in accordance with Education Code section 35208 (a)12 there 
is no reasonable alternative for the sponsoring district of a charter but to purchase 
insurance for charter schools that are not a nonprofit public benefit corporation. 

Education Code section 47604 for the first time determined the responsibility of 
sponsoring districts with charter schools not operating as nonprofit corporations.  
Therefore, in accordance with Education Code section 35208 (a) purchasing 
insurance for the charter school is mandatory as it would be for other school sites. 

It is unclear about how this new argument connects with the test claim legislation.  First, 
Education Code section 35208, subdivision (a), which requires school districts to carry liability 
insurance, was not pled as part of the test claim allegations.  Second, even if the section was 
properly pled and before the Commission now, it does not fall within the jurisdiction of the 
Commission under article XIII B, section 6, subdivision (c) of the California Constitution, 
because Education Code section 35208 was enacted prior to 1975.13  Claimant raises a new 
argument for reimbursement of a chartering entity’s costs of purchasing liability insurance to 
cover a charter school not run as a non-profit.  The Commission finds no connection from the 
test claim legislation pled, namely Education Code section 47604, to this newly asserted 
expense.  Education Code section 47604, as cited in its entirety above, simply allows a charter 
school to operate as a non-profit.  It has nothing to do with purchasing liability insurance, or for 
determining “the responsibility of sponsoring districts with charter schools not operating as 
nonprofit corporations.”  [Emphasis added.] 

The Commission finds that Education Code section 47604 does not require any new activities on 
the part of school districts or county offices of education.  As discussed in Long Beach, 
“mandates” is to be understood “in the ordinary sense of ‘orders’ or ‘commands.’”14  The state, 
by permitting charter schools to operate as a nonprofit public benefit corporation, in no way is 
ordering school districts to purchase additional insurance, therefore the statute does not impose a 
new program or higher level of service upon school districts or county offices of education for 
the alleged costs and activities. 

                                                 
12 Claimant’s footnote contains complete text of the cited code section. 
13 Former Education Code of 1959, section 1017 was renumbered by Statutes 1976, chapter 1010 as section 35208. 
14 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d at 174. 
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Education Code section 47605.  

This Education Code section, as added by Statutes 1992, chapter 781, and amended by Statutes 
1993, chapter 589, Statutes 1996, chapter 786, Statutes 1998, chapters 34 and 673,15 provides the 
standards and instructions for filing and reviewing a petition to establish a charter school.  This 
code section, as added by Statutes 1992, chapter 781, was the subject of the prior test claim, 
Charter Schools, and was found to impose a reimbursable state mandate for school districts for 
new activities related to processing initial charter school petitions.  Claimants allege new 
reimbursable state mandates are imposed by amended subdivision (j) and new subdivision (k).  
Each subdivision will be analyzed individually below.  Amended subdivision (j)(1) provides: 

(j)(1) If the governing board of a school district denies a petition, the petitioner 
may elect to submit the petition for the establishment of a charter school to either 
the county board of education or directly to the State Board of Education.  The 
county board of education or the State Board of Education, as the case may be, 
shall review the petition pursuant to subdivision (b).  If the petitioner elects to 
submit a petition for establishment of a charter school to the county board of 
education and the county board of education denies the petition, the petitioner 
may file a petition for establishment of a charter school with the State Board of 
Education. 

Claimants allege “subdivision (j) now allows a charter petitioner to submit a charter petition 
directly with the county board of education … whenever a school district denies a charter 
petition.”  By replacing subdivision (j), the Legislature eliminated the previously approved 
mandate activities for county superintendents to convene a review panel to evaluate a denied 
charter petition and substituted a new review procedure.   

Claimants indicate intent to request a parameters and guidelines amendment to incorporate any 
new activities into the existing Charter Schools parameters and guidelines.  The reimbursable 
activities of former subdivision (j), as added by Statutes 1992, chapter 781, should be eliminated 
from the Charter Schools parameters and guidelines, effective January 1, 1999, and replaced 
with the new requirements of subdivision (j)(1).  The Commission finds that Education Code 
section 47605, subdivision (j)(1), as amended by Statutes 1998, chapter 673, imposes a new 
program or higher level of service upon county offices of education for the following activity: 

• After the governing board of a school district denies a charter school petition and 
the charter school petitioner submits the petition to the county board of education, 
the county board of education shall review the petition pursuant to Education 
Code section 47605, subdivision (b). 

Claimants also allege that Statutes 1998, chapter 673 further amended  

subdivision (j) to allow a charter petitioner to file a judicial action challenging a 
school district’s denial of the petition if the county board of education or the State 
Board of Education fails to act on a direct petition within 120 days.  Thus, school 
districts must respond to, prepare for, and participate in a judicial proceeding, 

                                                 
15 This statute has been further amended by Statutes 1999, chapter 828, Statutes 2000, chapter 580, and Statutes 
2001, chapter 344, none of which are included or amended into the present test claim allegations.  Nor did claimants 
include the amendments made by Statutes 1993, chapter 589, or Statutes 1996, chapter 786 in the test claim 
allegations. 
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rather than a county board of education review, if the charter petitioner challenges 
a decision by a school district to deny a charter petition.  

Claimants refer to subdivision (j)(3):   

If either the county board of education or the State Board of Education fails to act 
on a petition within 120 days of receipt, the decision of the governing board of the 
school district to deny a petition shall, thereafter, be subject to judicial review. 

DOF argues, “No new mandate is established as charters always had a right to file a judicial 
action.  The Education Code is permissive; as long as an action is not prohibited, it is permitted.”  
In addition, the Commission notes that response to judicial review is not imposed by state action, 
but by the action of a member of the public filing a lawsuit.  Subdivision (j)(3) merely sets a time 
period after which the charter petitioner can demonstrate to a court that they have exhausted all 
statutory administrative remedies.  Therefore, the Commission finds that Education Code section 
47605, subdivision (j)(3), as amended by Statutes 1998, chapter 673, does not impose a new 
program or higher level of service upon school districts. 

Finally, claimants allege a reimbursable state mandate is imposed by Education Code section 
47605, subdivision (k)(3), in pertinent part: 

A charter school that has been granted its charter by the State Board of Education 
and elects to seek renewal of its charter shall, prior to expiration of the charter, 
submit its petition for renewal to the governing board of the school district that 
initially denied the charter. 

DOF’s response “concur[s] that the law imposes new duties on the agency that previously denied 
a charter.”  The Commission agrees, and finds that Education Code section 47605, subdivision 
(k)(3), as added by Statutes 1998, chapter 673, imposes a new program or higher level of service 
upon school districts for the following activity: 

• Review charter school petitions for renewal, when submitted directly to the 
governing board of the school district that initially denied the charter, prior to 
expiration of the charter granted by the State Board of Education.   

Education Code section 47605.5.  

This Education Code section, as added by Statutes 1998, chapter 34, provides: 

A petition may be submitted directly to a county board of education in the same 
manner as set forth in Section 47605 for charter schools that will serve pupils for 
whom the county office of education would otherwise be responsible for 
providing direct education and related services.  Any denial of a petition shall be 
subject to the same process for any other county board of education denial of a 
charter school petition pursuant to this part. 

Claimants allege that this code section imposes “new requirements for responding to information 
requests, evaluating charter school petitions, conducting public hearings, monitoring charter 
school performance, and responding to appeals of decisions with respect to charter school 
petitions made directly to the county board of education.” 

Prior law of Education Code section 47605, as added by Statutes 1992, chapter 781, only 
permitted proponents of a charter school to apply to a county office of education for review when 
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the governing board of a school district denied a petition.  New Education Code section 47605.5 
sets up a requirement for county boards of education to review submitted charter school petitions 
under the criteria of section 47605, if the proposed charter school is designed to “serve pupils for 
whom the county office of education would otherwise be responsible for providing direct 
education and related services.”  This requires county boards of education to incur expenses for 
activities previously found reimbursable to school districts under the Charter Schools parameters 
and guidelines.  The Commission finds that Education Code section 47605.5, as added by 
Statutes 1998, chapter 34, imposes a new program or higher level of service upon county offices 
of education for the following new activity: 

• Review charter school petitions submitted directly to the county board of 
education, in the same manner as set forth in Education Code section 47605, for 
charter schools that will serve pupils for whom the county office of education 
would otherwise be responsible for providing direct education and related 
services.   

Education Code section 47607. 

This Education Code section, as added by Statutes 1992, chapter 781, and amended by Statutes 
1998, chapter 34, provides, 

(a)(1) A charter may be granted pursuant to Sections 47605, 47605.5, and 47606 
for a period not to exceed five years.  A charter granted by a school district 
governing board, a county board of education or the State Board of Education, 
may be granted one or more subsequent renewals by that entity.  Each renewal 
shall be for a period of five years.  A material revision of the provisions of a 
charter petition may be made only with the approval of the authority that granted 
the charter.  The authority that granted the charter may inspect or observe any part 
of the charter school at any time. 

(2) Renewals and material revisions of charters shall be governed by the standards 
and criteria in Section 47605. 

(b) A charter may be revoked by the authority that granted the charter under this 
chapter if the authority finds that the charter school did any of the following: 

(1) Committed a material violation of any of the conditions, standards, or 
procedures set forth in the charter. 

(2) Failed to meet or pursue any of the pupil outcomes identified in the charter. 

(3) Failed to meet generally accepted accounting principles, or engaged in fiscal 
mismanagement. 

(4) Violated any provision of law. 

(c) Prior to revocation, the authority that granted the charter shall notify the 
charter public school of any violation of this section and give the school a 
reasonable opportunity to cure the violation, unless the authority determines, in 
writing, that the violation constitutes a severe and imminent threat to the health or 
safety of the pupils. 
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This statute was included in the original Charter Schools test claim filed on the enactment of 
Statutes 1992, chapter 781.  The primary amendment by Statutes 1998, chapter 34 was the 
addition of subdivision (c). 

Claimants allege that Education Code section 47607, as amended, requires the school district or 
county office of education granting a charter school petition to “provide notice to that charter 
school prior to any proposed charter revocation … and also requires the charter granting 
authority to give the charter school a reasonable opportunity to cure” violations that do not pose 
a threat to health and safety.  DOF agrees “that the cost of preparing a written notification is 
new.”  Claimants acknowledge that other activities required by Education Code section 47607 
are already reimbursable through the original Charter Schools claims process. 

Under the provisions of Education Code section 47605, subdivision (b), school districts, and 
county offices of education required to review charter school petitions, “shall grant a charter for 
the operation of a school under this part if it is satisfied that the charter is consistent with sound 
educational practice.”  Under the statute, local educational agencies must cite facts and make 
specific written findings in order to reject a charter application; the rejection cannot be arbitrary.  
Thus, acceptance and approval of a complete charter petition is not a discretionary act on the part 
of school districts and county offices of education.   

Once a charter school petition is approved the chartering agency maintains some oversight 
responsibilities.  For example, Education Code section 47613 states, “a chartering agency may 
charge for the actual costs of supervisorial oversight of a charter school.”  If in the course of that 
oversight, the school district or county office of education determines that the standards or 
criteria of the approved charter are not being met, the chartering agency has a duty to revoke the 
charter by following the mandatory procedure described in Education Code section 47607, 
subdivision (c).  Therefore, the Commission finds that Education Code section 47607, as 
amended by Statutes 1998, chapter 34, imposes a new program or higher level of service upon 
school districts and county offices of education for the following new activity: 

• Prior to revocation of a charter, the authority that granted the charter shall notify 
the charter public school of any violation of this section and give the school a 
reasonable opportunity to cure the violation, unless the authority determines, in 
writing, that the violation constitutes a severe and imminent threat to the health or 
safety of the pupils. 

Education Code section 47613 (formerly 47613.7). 

When the test claim was filed, the test claim statute was Education Code section 47613.7, as 
added by Statutes 1998, chapter 34.  The section was renumbered Education Code section 47613 
by Statutes 1999, chapter 78, effective July 7, 1999.  No amendments were made to the statutory 
language.   

(a)  Except as set forth in subdivision (b), a chartering agency may charge for the 
actual costs of supervisorial oversight of a charter school not to exceed 1 percent 
of the revenue of the charter school. 

(b)  A chartering agency may charge for the actual costs of supervisorial oversight 
of a charter school not to exceed 3 percent of the revenue of the charter school if 
the charter school is able to obtain substantially rent free facilities from the 
chartering agency. 
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(c)  A local agency that is given the responsibility for supervisorial oversight of a 
charter school, pursuant to paragraph (1) of subdivision (k) of Section 47605, may 
charge for the costs of supervisorial oversight, and administrative costs necessary 
to secure charter school funding, not to exceed 3 percent of the revenue of the 
charter school.  A charter school that is charged for costs under this subdivision 
shall not be charged pursuant to subdivision (a) or (b). 

(d)  This section shall not prevent the charter school from separately purchasing 
administrative or other services from the chartering agency or any other source. 

(e)  For the purposes of this section, a chartering agency means a school district, 
county department of education, or the State Board of Education, that granted the 
charter to the charter school. 

Claimants allege that although the code section allows school districts to charge a charter school 
for the actual costs of supervisorial oversight, the maximum charge of one percent (or three 
percent if the school district provides substantially rent-free facilities to the charter school) of 
charter school revenue, is insufficient to pay for the oversight costs. 

DOF argues “that if the Legislature had intended that chartering agencies’ requirements should 
be more costly, they would not have imposed a limit on the reimbursements.  On the contrary, 
we believe this limitation was in keeping with the intent of the Charter law that oversight be just 
that and was intended to discourage micromanagement.” 

The Commission notes that this statute alone does not impose a new program or higher level of 
service, but instead establishes a fee system for which the chartering agency can impose a 
maximum charge of one or three percent of the charter school revenue for the actual costs of 
supervisorial oversight.  Supervisorial oversight is a reimbursable activity in the original Charter 
Schools Parameters and Guidelines, as follows: 

4.  Monitoring the charter 

Subsequent administrative review, analysis, and reporting on the charter school’s 
performance for purposes of charter reconsideration, renewal, revision, 
evaluation, or revocation by the governing body. 

In comments on the draft staff analysis, claimant San Diego Unified School District states that 
they are “unable to locate in the Parameters and Guidelines or in the Claiming Instructions the 
term ‘Supervisorial oversight.’”  The Commission agrees that this is not the exact language 
utilized, however, claimant has not cited any other definition of “supervisorial oversight” in the 
Education Code indicating that the term should not be read as comparable to the “Monitoring the 
charter” activity allowed for in Charter Schools Parameters and Guidelines.   

Claimant argues that “the supervisorial oversight activities are a new program or higher level of 
service that is required to be performed by the sponsoring entity and must be a reimbursable [sic] 
for any amounts exceeding 1% or 3%.”  Again, supervisorial oversight is not a new activity 
required by the law claimed in the present test claim allegations.  Claimant cannot make a 
successful claim for subvention for the costs of supervisorial oversight without first pleading and 
establishing that a new law or executive order imposed a new program or higher level of service 
upon school districts or county offices of education.  The laws relating to supervisorial oversight 
as an activity were pled in the original Charter Schools test claim based upon the enactment of 
Statutes 1992, chapter 781, and have already been found by the Commission to impose certain 
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reimbursable costs mandated by the state.  The Commission finds that Education Code section 
47613 does not require any new activities, but rather establishes a fee authority to be used by a 
school district or county office of education to offset any costs of charter school supervisorial 
oversight.16

The Commission finds that Education Code section 47613, as added by Statutes 1998, chapter 
34, renumbered by Statutes 1999, chapter 78, does not impose a new program or higher level of 
service upon school districts or county offices of education.   

Education Code section 47613.5. 

Education Code section 47613.5, as added by Statutes 1998, chapter 34, effective  
January 1, 1999, and repealed by Statutes 1999, chapter 78, effective July 7, 1999, follows, in 
pertinent part: 

(a) Notwithstanding Sections 47612 and 47613, commencing with the 1999-2000 
school year and only upon adoption of regulations pursuant to subdivision (b), 
charter school operational funding shall be equal to the total funding that would 
be available to a similar school district serving a similar pupil population, 
provided that a charter school shall not be funded as a necessary small school or a 
necessary small high school, nor receive revenue limit funding that exceeds the 
statewide average for a school district of a similar type. 

(b) The State Department of Education shall propose, and the State Board of 
Education may adopt, regulations to implement subdivision (a) and, to the extent 
possible and consistent with federal law, provide for simple and, at the option of 
the charter school, local or direct allocation of funding to charter schools. 

Claimants allege that “Education Code section 47613.5 required the State Department of 
Education to propose, and the State Board of Education to adopt, regulations that provide for 
these alternative methods of funding.”  The statutory language is directed exclusively to the CDE 
and the State Board of Education and does not impose any activities or duties upon school 
districts. 

In addition, as discussed above, it appears that the proposed regulations were never published or 
operative prior to the repeal of this implementing Education Code section, effective July 9, 1999.  
Any potential activities for local educational agencies would have resulted from the 
implementation of the regulations originally required by this statute, not from the statute alone.  
Therefore, the Commission finds that Education Code section 47613.5 did not impose a new 
program or higher level of service upon school districts or county offices of education.  

Education Code section 47614. 

This Education Code section was added by Statutes 1998, chapter 34, operative January 1, 1999. 

A school district in which a charter school operates shall permit a charter school 
to use, at no charge, facilities not currently being used by the school district for 
instructional or administrative purposes, or that have not been historically used for 

                                                 
16 Government Code section 17514 defines “costs mandated by the state” as increased costs a district is “required to 
incur,” therefore any costs that are recoverable through sources other than district tax revenues are not reimbursable 
costs mandated by the state. 
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rental purposes provided the charter school shall be responsible for reasonable 
maintenance of those facilities. 

Education Code section 47614 was replaced by language from Initiative Measure, Proposition 
39, section 6, effective November 8, 2000, as follows in part: 

The intent of the people in amending Section 47614 is that public school facilities 
should be shared fairly among all public school pupils, including those in charter 
schools. 

Each school district shall make available, to each charter school operating in the 
school district, facilities sufficient for the charter school to accommodate all of 
the charter school’s in-district students in conditions reasonably equivalent to 
those in which the students would be accommodated if they were attending other 
public schools of the district.  Facilities provided shall be contiguous, furnished, 
and equipped, and shall remain the property of the school district.  The school 
district shall make reasonable efforts to provide the charter school with facilities 
near to where the charter school wishes to locate, and shall not move the charter 
school unnecessarily. 

The statutory language of Education Code section 47614, as added by Statutes 1998, chapter 34 
was replaced by vote of the people upon the approval of Proposition 39, and thus is no longer 
subject to article XIII B, section 6 of the California Constitution, which only requires subvention 
when “the Legislature or any state agency mandates a new program or higher level of service.”  
Therefore, the Commission finds that any potential reimbursement period for Education Code 
section 47614 begins on January 1, 1999, and concludes on November 8, 2000. 

Claimants allege that Education Code section 47614 imposes a reimbursable state mandate, 
including “the fair rental value of the facility as determined by the school district governing 
board plus other direct and indirect costs associated with the charter school’s use of the facility.”  

DOF’s July 28, 2000 response to the test claim allegations concludes: 

The law specifically states that the district must provide facilities only if they are 
excess facilities or are not already being rented.  As such, there is no loss of rent 
to the district, as the “fair rental value” of an unrented property is zero.  However, 
there could be minor, one-time administrative costs in establishing a free use 
agreement with the charter.  Additionally, even if there were a revenue loss, it 
would not appear to constitute a reimbursable new program nor higher level of 
service within the meaning of the mandate law.  Finally, the law also provides 
offsetting savings, because the law requires that any facilities provided for use by 
the charter be maintained by the charter, thus relieving the chartering agency from 
the costs of maintenance on the surplus facility. 

The Commission also disagrees with the claim for state subvention for any lost rental value of a 
facility utilized by a charter school under this section as it contradicts the court’s holding in 
County of Sonoma v. Commission on State Mandates.  In County of Sonoma, the court concluded 
that lost revenue is not reimbursable under article XIII B, section 6 of the California 
Constitution.17    

                                                 
17 County of Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th 1264, 1285. 
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In County of Sonoma, the counties contended that reduced allocation of tax revenues was a 
reimbursable cost under article XIII B, section 6.  The court disagreed.  After analyzing Supreme 
Court cases on mandates, reviewing Government Code section 17500 et seq. and other 
Constitutional provisions differentiating “costs” from “lost revenue,” the court came to the 
following conclusions: 

[I]t is the expenditure of tax revenues of local governments that is the appropriate 
focus of section 6 (County of Fresno v. State of California [citation omitted]) 
[stating that section 6 was “designed to protect the tax revenues of local 
governments from state mandates that would require expenditure of such 
revenues.”]18 

No state duty of subvention is triggered where the local agency is not required to 
expend its proceeds of taxes.19

The obvious view of the Legislature is that reimbursement is intended to replace 
actual costs incurred, not as compensation for revenue that was never received.20

The presence of these references to reimbursement for lost revenue in article XIII 
supports a conclusion that by using the word “cost” in section 6 the voters meant 
the common meaning of cost as an expenditure or expense actually incurred.21

And finally, the court held that “we cannot extend the provisions of section 6 to include concepts 
such as lost revenue.”22  Accordingly, the Commission finds that the claim for the lost fair rental 
value is not subject to article XIII B, section 6, because lost revenue, such as rental income, does 
not constitute a cost.   

As for associated “direct and indirect costs” of providing property to charter schools,  
Statutes 1998, chapter 34 only required that school districts provide property if it was not being 
currently used for instructional or administrative purposes, and, if it had not been historically 
rented.  In other words, the statute only required school districts to provide truly vacant, 
unutilized property.  There was no state requirement to evict current tenants, establish a lease 
agreement, or prepare property for a charter school in any way.  In return for use of the 
unutilized property, charter schools “shall be responsible for reasonable maintenance of those 
facilities,” thus, providing a potential benefit to school districts, not a cost.   

However, any potential offsetting savings does not preclude finding that a new program or 
higher level of service was imposed upon school districts for the administrative expenses 
resulting directly from the statutory requirement to permit charter schools to utilize unused 
district facilities, such as “one-time administrative costs in establishing a free use agreement with 
the charter,” as proposed by DOF. 

                                                 
18 Id. at 1283. 
19 Id. at 1284. 
20 Ibid. 
21 Id. at 1285. 
22 Ibid.  
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Thus, the Commission finds that Education Code section 47614, as added by Statutes 1998, 
chapter 34, imposes a new program or higher level of service upon school districts from  
January 1, 1999 to November 8, 2000, for the following new activity: 

• Permitting a charter school to use, at no charge, facilities not currently being used by the 
school district for instructional or administrative purposes, or that have not been 
historically used for rental purposes provided the charter school shall be responsible for 
reasonable maintenance of those facilities.  (Reimbursement for this activity is limited to 
administrative expenses resulting directly from the requirement to permit charter schools 
to utilize unused district facilities.  Rental value of the facility is specifically excluded as 
a reimbursable expense.) 

Test Claim Executive Orders: California Department of Education Memorandum: 

Implementation of New Charter School Funding Model, dated April 28, 1999.   

Claimants allege the memorandum is an executive order imposing a reimbursable state mandated 
program for the processing of payments of property tax from school districts to charter schools.  
The April 28, 1999 document is a letter “intended to help charter schools make” decisions on the 
new funding model options described in Education Code section 47613.5.  The memorandum 
discusses the plan for implementation of Education Code section 47613.5, however the code 
section was repealed on July 7, 1999, and thus the memorandum was no longer of use. 

Under Government Code section 17516, an “executive order” may include “any order, plan, 
requirement, rule, or regulation issued by . . . any agency, department, board, or commission of 
state government.”  For the period of time the memorandum applied, it was informational 
regarding the new charter school funding model, however, the Commission finds that the 
memorandum did not meet the definition of an executive order for school districts and county 
offices of education, as it did not issue any directives or require any activities on the part of such 
local educational agencies.  The Commission finds that the CDE memorandum dated  
April 28,1999, did not impose a new program or higher level of service upon school districts or 
county offices of education. 

Issue 3: Does the test claim legislation found to contain a new program or 
higher level of service also impose “costs mandated by the state” 
within the meaning of Government Code sections 17514 and 17556? 

Reimbursement under article XIII B, section 6 is required only if any new program or higher-
level of service is also found to impose “costs mandated by the state.”  Government Code section 
17514 defines “costs mandated by the state” as any increased cost a local agency is required to 
incur as a result of a statute that mandates a new program or higher level of service.   

DOF makes an argument against subvention for the part of the test claim legislation, based upon 
the exception of Government Code section 17556, subdivision (e): that there are no costs 
mandated by the state if the statute or executive order provides offsetting savings to local 
agencies or school districts which result in no net costs to the local agencies or school districts, 
or includes additional revenue that was specifically intended to fund the costs of the state 
mandate in an amount sufficient to fund the cost of the state mandate. 

DOF contends that Statutes 1998, chapter 673, in amending Education Code section 47605, 
subdivision (j), the Legislature eliminated a mandate that county offices of education “convene a 
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review panel to determine if a district acted properly in denying a petition.  However, it also: a) 
adds a requirement that county offices review petitions directly submitted to them; and b) allows 
charter schools to file judicial action against a district in the case of a denial if the entity fails to 
act on a petition within 120 days.” 

DOF argues, “There would seem to be considerable offsetting savings resulting from the 
elimination of the earlier mandate.  We believe these alternative activities to be comparable and 
therefore no reimbursable mandate exists.” 

DOF’s analysis does not comport with the complete description of offsetting savings in the 
exception to reimbursement described in Government Code section 17556, subdivision (e).  
Because the prior requirements in Education Code section 47605 were found to constitute a 
reimbursable state mandated program as part of the original Charter Schools test claim, the 
elimination of part of the mandate and the substitution of other requirements does not provide 
offsetting savings which result in no net costs to the school district.  Following the program 
evolution in a timeline: first, there is no program prior to the development of charter schools 
legislation; next, there is a new program in Statutes 1992, chapter 781, resulting in a 
reimbursable state mandate; finally, part of the new program activities are eliminated and 
substituted with alternative activities by Statutes 1998, chapter 673.  But, under DOF’s 
argument, because the newest program is comparable, suddenly “no reimbursable mandate 
exists.”  This does not follow – if the previous program activities were reimbursable, the 
substituted activities must be as well, unless another exception to subvention exists. 

In addition, the test claim legislation does not include additional revenue that was specifically 
intended to fund the entire cost of the state mandate.  Accordingly, the Commission finds that 
Government Code section 17556, subdivision (e), does not apply to deny a finding of costs 
mandated by the state for the activities identified as imposing a reimbursable state mandated 
program. 

The Commission finds none of the other exceptions to finding a reimbursable state mandate 
under Government Code section 17556 apply here.  Accordingly, the Commission finds that the 
activities identified in the conclusion, below, qualify for reimbursement because the activities 
impose costs mandated by the state within the meaning of Government Code section 17514. 

CONCLUSION 
The Commission concludes that Education Code sections 47605, subdivision (j)(1) and (k)(3), 
47605.5, 47607, and 47614 contain new programs or higher levels of service for school districts 
and/or county offices of education within the meaning of article XIII B, section 6 of the 
California Constitution, and impose costs mandated by the state pursuant to Government Code 
section 17514, for the following specific new activities: 

School Districts: 

• Review charter school petitions for renewal, when submitted directly to the 
governing board of the school district that initially denied the charter, prior to 
expiration of the charter granted by the State Board of Education.   
(Ed. Code, § 47605, subd.(k)(3).)23 

                                                 
23 As amended by Statutes 1998, chapter 673, operative January 1, 1999.  
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• Prior to revocation of a charter, the authority that granted the charter shall notify 
the charter public school of any violation of this section and give the school a 
reasonable opportunity to cure the violation, unless the authority determines, in 
writing, that the violation constitutes a severe and imminent threat to the health or 
safety of the pupils.  (Ed. Code, § 47607.)24 

• Permitting a charter school to use, at no charge, facilities not currently being used 
by the school district for instructional or administrative purposes, or that have not 
been historically used for rental purposes, provided the charter school shall be 
responsible for reasonable maintenance of those facilities.  (Reimbursement for 
this activity is limited to administrative expenses resulting directly from the 
requirement to permit charter schools to utilize unused district facilities.  Rental 
value of the facility is specifically excluded as a reimbursable expense.)   
(Ed. Code, § 47614.)25 

County Offices of Education:  

• Review charter school petitions submitted directly to the county board of 
education, pursuant to Education Code section 47605, subdivision (b), when the 
governing board of a school district denies a charter school petition and the 
charter school petitioner submits the petition to the county board of education.  
(Ed. Code, § 47605, subd. (j)(1).)26 

• Review charter school petitions submitted directly to the county board of 
education, in the same manner as set forth in Education Code section 47605, for 
charter schools that will serve pupils for whom the county office of education 
would otherwise be responsible for providing direct education and related 
services.  (Ed. Code, § 47605.5.)27 

• Prior to revocation of a charter, the authority that granted the charter shall notify 
the charter public school of any violation of this section and give the school a 
reasonable opportunity to cure the violation, unless the authority determines, in 
writing, that the violation constitutes a severe and imminent threat to the health or 
safety of the pupils.  (Ed. Code, § 47607.)28 

The Commission finds that Education Code section 4761329 establishes a fee authority that must 
be used by a school district or county office of education to offset any claimed reimbursement 

                                                 
24 As amended by Statutes 1998, chapter 34, operative January 1, 1999. 
25 As added by Statutes 1998, chapter 34, operative January 1, 1999.  Mandate eliminated by voter approval of 
Proposition 39, which replaced Education Code section 47614, operative November 8, 2000. 
26 As amended by Statutes 1998, chapter 673, operative January 1, 1999.  This mandate replaces the previously 
approved mandate in Charter Schools for a review process for denied charter petitions.  (Ed. Code,  § 47605,  
subd. (j), as added by Stats. 1992, ch. 781; replaced by Stats. 1998, ch. 673.) 
27 As added by Statutes 1998, chapter 34, operative January 1, 1999.   
28 As amended by Statutes 1998, chapter 34, operative January 1, 1999. 
29 As added by Statutes 1998, chapter 34, operative January 1, 1999, and renumbered by Statutes 1999, chapter 78. 
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for the costs of charter school supervisorial oversight under the Charter Schools parameters and 
guidelines. 

The Commission finds that Education Code sections 47602, 47604, 47613, 47613.5, 47614 and 
CDE Memorandum dated April 28, 1999, do not require any additional mandatory activities of 
school districts or county offices of education, and therefore do not impose a new program or 
higher level of service. 
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Adopted:  December 2, 2003 
 
 

CONSOLIDATION OF PARAMETERS AND GUIDELINES 
Education Code Section 47605, Subdivision (b), and  

former Subdivisions (j)(1), (j)(2), and (j)(3) 
Education Code Section 47607, Subdivisions (a) and (b) 

Statutes 1992, Chapter 781 

Charter Schools (CSM 4437) 
and 

Education Code Sections 47605, Subdivisions (j)(1) and (k)(3), 
47605.5, 47607, and 47614 

Statutes 1998, Chapters 34 and 673 

Charter Schools II (99-TC-03) 
 

I. SUMMARY OF THE MANDATE 

Charter Schools 
On July 21, 1994, the Commission on State Mandates (Commission) adopted its Statement of 
Decision finding that Education Code sections 47605 and 47607, as added by Statutes 1992, 
chapter 781, require new activities related to initial charter school petitions and for monitoring 
and evaluating the performance of charter schools pertaining to the revision or renewal of 
approved charters, which constitute a new program or higher level of service for school districts 
and/or county offices of education within the meaning of article XIII B, section 6 of the 
California Constitution, and impose costs mandated by the state pursuant to Government Code 
section 17514.  Specifically, the Commission approved the Charter Schools test claim for the 
increased costs of performing the following activities: 

School Districts 

• Respond to requests from the public for information on the charter school program.   
(Ed. Code, § 47605.) 

• Conduct a public hearing within thirty days of receipt of a petition to determine 
community support for the petition.  (Ed. Code, § 47605, subd. (b).) 

• Grant or deny the petition within sixty days of receipt, subject to a thirty-day extension 
upon agreement of the parties.  (Ed. Code, § 47605, subd. (b).) 

• Provide persons to take part in a review panel to review the decision of the governing 
board of the school district and, if necessary, request the governing board of the school 
district to reconsider the charter request.  (Former Ed. Code, § 47605, subd. (j).) 1 

                                                 
1 Effective January 1, 1999, this activity was replaced with the new requirements of Education 
Code section 47605, subdivision (j)(1), as amended by Statutes 1998, chapter 673. 
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• Respond to any request of the review panel selected and convened by the county 
superintendent of schools pursuant to an appeal of any petition denied by the school 
district.  (Former Ed. Code, § 47605, subd. (j).)2 

• Monitor the performance of charter schools for which they have granted charters to 
determine if they have achieved their goals and objectives.  (Ed. Code, § 47607.) 

• Evaluate and decide upon requests for revision or extension of approved charters.   
(Ed. Code, § 47607.) 

County Boards of Education 

• Select and convene a review panel to review the decision of the governing board of the 
school district and, if necessary, request the governing board of the school district to 
reconsider the charter request.  (Former Ed. Code, § 47605, subds. (j)(1) and (j)(2).)3 

• Hear a petition following a denial on reconsideration by the governing board of a school 
district.  (Former Ed. Code, § 47605, subd. (j)(3).)4 

• Conduct a public hearing within thirty days of receipt of a petition to determine 
community support for the petition.  (Former Ed. Code, § 47605, subd. (j)(3).)5 

• Grant or deny the petition within sixty days of receipt, subject to a thirty-day extension 
upon agreement of the parties.  (Former Ed. Code, § 47605, subd. (j)(3).)6 

• Monitor the performance of charter schools for which they have granted charters to 
determine if they have achieved their goals and objectives.  (Ed. Code, § 47607.) 

• Evaluate and decide upon requests for revision or extension of approved charters.   
(Ed. Code, § 47607.) 

The Commission determined that the following provisions of Education Code sections 47605 
and 47607 did not impose a new program or higher level of service within the meaning of article 
XIII B, section 6 of the California Constitution and Government Code section 17514, for school 
districts and county boards of education to: 

• Plan and prepare procedures for implementation of the Charter Schools Act of 1992. 

                                                 
2 Effective January 1, 1999, this activity was replaced with the new requirements of Education 
Code section 47605, subdivision (j)(1), as amended by Statutes 1998, chapter 673. 
3 Effective January 1, 1999, this activity was replaced with the new requirements of Education 
Code section 47605, subdivision (j)(1), as amended by Statutes 1998, chapter 673. 
4 Effective January 1, 1999, this activity was replaced with the new requirements of Education 
Code section 47605, subdivision (j)(1), as amended by Statutes 1998, chapter 673. 
5 Effective January 1, 1999, this activity was replaced with the new requirements of Education 
Code section 47605, subdivision (j)(1), as amended by Statutes 1998, chapter 673. 
6 Effective January 1, 1999, this activity was replaced with the new requirements of Education 
Code section 47605, subdivision (j)(1), as amended by Statutes 1998, chapter 673. 
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• Disseminate information regarding charter schools to staff, students, parents, and the 
community. 

Charter Schools II 
On November 21, 2002, the Commission adopted its Statement of Decision finding that 
Education Code sections 47605, subdivisions (j)(1) and (k)(3), 47605.5, 47607, and 47614 
require new activities, as specified below, which constitute new programs or higher levels of 
service for school districts and/or county offices of education within the meaning of article  
XIII B, section 6 of the California Constitution, and impose costs mandated by the state pursuant 
to Government Code section 17514: 

School Districts 

• Review charter school petitions for renewal, when submitted directly to the governing 
board of the school district that initially denied the charter, prior to expiration of the 
charter granted by the State Board of Education.  (Ed. Code, § 47605, subd. (k)(3).) 

• Prior to revocation of a charter, the authority that granted the charter shall notify the 
charter public school of any violation of this section and give the school a reasonable 
opportunity to cure the violation, unless the authority determines, in writing, that the 
violation constitutes a severe and imminent threat to the health or safety of the pupils.  
(Ed. Code, § 47607, subd. (c).) 

• Permit a charter school to use, at no charge, facilities not currently being used by the 
school district for instructional or administrative purposes, or that have not been 
historically used for rental purposes, provided the charter school shall be responsible for 
reasonable maintenance of those facilities.  (Reimbursement for this activity is limited to 
administrative expenses resulting directly from the requirement to permit charter schools 
to utilize unused district facilities.  Rental value of the facility is specifically excluded as 
a reimbursable expense.)  (Ed. Code, § 47614.) 

County Offices of Education 

• Review charter school petitions submitted directly to the county board of education, 
pursuant to Education Code section 47605, subdivision (b), when the governing board of 
a school district denies a charter school petition and the charter school petitioner submits 
the petition to the county board of education.  (Ed. Code, § 47605, subd. (j)(1).) 

• Review charter school petitions submitted directly to the county board of education, in 
the same manner as set forth in Education Code section 47605, for charter schools that 
will serve pupils for whom the county office of education would otherwise be responsible 
for providing direct education and related services.  (Ed. Code, § 47605.5.) 

• Prior to revocation of a charter, the authority that granted the charter shall notify the 
charter public school of any violation of this section and give the school a reasonable 
opportunity to cure the violation, unless the authority determines, in writing, that the 
violation constitutes a severe and imminent threat to the health or safety of the pupils.  
(Ed. Code, § 47607, subd. (c).) 
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The Commission also found that Education Code section 47613 establishes a fee authority that 
must be used by a school district or county office of education to offset any claimed 
reimbursement for the costs of charter school supervisorial oversight under the Charter Schools 
Parameters and Guidelines. 

In addition, the Commission found that Education Code sections 47602, 47604, 47613, 47613.5, 
47614 and California Department of Education Memorandum dated April 28, 1999, do not 
require any additional mandatory activities of school districts or county offices of education, and 
therefore, do not impose a new program or higher level of service. 

II. ELIGIBLE CLAIMANTS 
Any “school district,” as defined in Government Code section 17519, except for community 
colleges, which incurs increased costs as a result of this mandate, is eligible to claim 
reimbursement.  Charter schools are not eligible claimants. 

III. PERIOD OF REIMBURSEMENT 
Government Code section 17557 states that a test claim must be submitted on or before June 30 
following a given fiscal year to establish eligibility for that fiscal year.  Although the Charter 
Schools II test claim was filed on August 24, 1999, which establishes a reimbursement period 
beginning July 1, 1998, the test claim legislation was not operative until January 1, 1999.  
Therefore, this consolidated set of parameters and guidelines is operative for costs incurred from 
January 1, 1999, and beyond.   

Education Code section 47614, as added by Statutes 1998, chapter 34, was replaced by voter 
approval of Proposition 39, which was operative November 8, 2000.  Therefore, costs incurred 
for compliance with Education Code section 47614 is only reimbursable for the period  
January 1, 1999, through November 7, 2000. 

Costs for Charter Schools (CSM 4437) that have been claimed for fiscal years 1998-1999,  
1999-2000, 2000-2001, 2001-2002, and 2002-2003 as of the effective date of these parameters 
and guidelines pursuant to the State Controller’s claiming instructions for Program 140 may not 
be claimed and are not reimbursable under these parameters and guidelines. 

Actual costs for one fiscal year should be included in each claim.  Estimated costs for the 
subsequent year may be included on the same claim, if applicable.  Pursuant to Government 
Code section 17561, subdivision (d)(1), all claims for reimbursement of initial years’ costs shall 
be submitted within 120 days of the issuance of the State Controller’s claiming instructions.   

If total costs for a given year do not exceed $1,000, no reimbursement shall be allowed, except as 
otherwise allowed by Government Code section 17564. 

IV. REIMBURSABLE ACTIVITIES 
To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be 
claimed.  Actual costs are those costs actually incurred to implement the mandated activities.  
Actual costs must be traceable and supported by source documents that show the validity of such 
costs, when they were incurred, and their relationship to the reimbursable activities.  A source 
document is a document created at or near the same time the actual cost was incurred for the 
event or activity in question.  Source documents may include, but are not limited to, employee 
time records or time logs, sign-in sheets, invoices, and receipts. 

220



Charter Schools (CSM 4437) & Charter Schools II (99-TC-03) 5

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost 
allocation reports (system generated), purchase orders, contracts, agendas, and declarations.  
Declarations must include a certification or declaration stating, “I certify (or declare) under 
penalty of perjury under the laws of the State of California that the foregoing is true and correct,” 
and must further comply with the requirements of Code of Civil Procedure section 2015.5.  
Evidence corroborating the source documents may include data relevant to the reimbursable 
activities otherwise in compliance with local, state, and federal government requirements.  
However, corroborating documents cannot be substituted for source documents. 

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable 
activities identified below.  Increased cost is limited to the cost of an activity that the claimant is 
required to incur as a result of the mandate. 

For each eligible claimant, the following activities are reimbursable: 

Charter Schools7 
A.  School Districts 

1. Responding to information requests 

Provide information, upon request, to the community regarding the Charter Schools Act 
of 1992 and governing board’s charter policy and procedures.  (Ed. Code, § 47605.)8 

2. Evaluating petitions 

Review and evaluate qualified charter petitions for compliance with criteria for the 
granting of charters.  (Ed. Code, § 47605.)9 

3. Public hearings 

Prepare for public hearings, to be done within thirty days of receiving the petition, to 
consider the level of community support for a charter school petition, and grant or deny 
the charter school petition within sixty days of receiving the petition, subject to one 
thirty-day continuance by agreement of the parties, pursuant to Education Code section 
47605.  (Ed. Code, § 47605.)10 

                                                 
7 Effective January 1, 1999, many activities from the original Charter Schools Parameters and 
Guidelines were amended by Statutes 1998, chapters 34 and 673, and are reflected in the Charter 
Schools II activities.) 
8 As added by Statutes 1992, chapter 781. 
9 As added by Statutes 1992, chapter 781. 
10 As added by Statutes 1992, chapter 781. 
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B.  School Districts and County Offices of Education11 

1. Monitoring:  Renewal, Material Revision, and Revocation of the Charter12 

a. Review, analyze, and report on the charter school’s performance for purposes of 
charter reconsideration, renewal, revision, evaluation, or revocation by the governing 
body.  (Ed. Code, § 47607, subds. (a) and (b).)13 

b. Evaluate and decide upon material revisions, renewals, or revocations of charters.  
(Ed. Code, § 47607, subds. (a) and (b).)14 

Charter Schools II 
A.  School Districts 

1. Review charter school petitions for renewal that are submitted directly to the governing 
board of the school district that initially denied the charter.15  Pursuant to Education Code 
section 47605, subdivision (k)(3), the petition must be submitted prior to expiration of the 
charter granted by the State Board of Education.  (Ed. Code, § 47605, subd. (k)(3).)16 

2. Notify the charter public school of any violation of Education Code section 47607, 
subdivision (b), prior to revocation of a charter.  Pursuant to Education Code section 
47607, subdivision (c), the school shall be given a reasonable opportunity to cure the 
violation, unless the authority determines, in writing, that the violation constitutes a 
severe and imminent threat to the health or safety of the pupils.  (Ed. Code, § 47607, 
subd. (c).)17 

B.  County Offices of Education 

1. Review charter school petitions submitted directly to the county board of education, 
pursuant to Education Code section 47605, subdivision (b): 

a. When the governing board of a school district denies a charter school petition and the 
charter school petitioner submits the petition to the county board of education.  (Ed. 
Code, § 47605, subd. (j)(1).)18 

                                                 
11 See section VII. Offsetting Savings and Reimbursements. 
12 The fee authority established by Education Code section 47613 must be used by a school 
district or county office of education to offset any claimed reimbursement for the cost of these 
activities. 
13 As added by Statutes 1992, chapter 781. 
14 As added by Statutes 1992, chapter 781. 
15 Each renewal is for a period of five years. 
16 As amended by Statutes 1998, chapter 673. 
17 As amended by Statutes 1998, chapter 34. 
18 As amended by Statutes 1998, chapter 673.  As amended by Statutes 1998, chapter 673.  This 
replaces the previously approved activity in the original Charter Schools Parameters and 
Guidelines related to “Petition Appeals.”  (Ed. Code, § 47605, subd. (j), as added by Stats. 1992, 
ch. 781; replaced by Stats. 1998, ch. 673.) 
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b. For charter schools that will serve pupils for whom the county office of education 
would otherwise be responsible for providing direct education and related services.  
(Ed. Code, § 47605.5.)19 

2. Notify the charter public school of any violation of Education Code section 47607, 
subdivision (b), prior to revocation of a charter.  Pursuant to Education Code section 
47607, subdivision (c), the school shall be given a reasonable opportunity to cure the 
violation, unless the authority determines, in writing, that the violation constitutes a severe 
and imminent threat to the health or safety of the pupils.  (Ed. Code, § 47607, subd. (c).)20 

V. CLAIM PREPARATION AND SUBMISSION 
Each of the following cost elements must be identified for each reimbursable activity identified in 
Section IV, Reimbursable Activities, of this document.  Each claimed reimbursable cost must be 
supported by source documentation as described in Section IV.  Additionally, each 
reimbursement claim must be filed in a timely manner. 

A.  Direct Cost Reporting 

Direct costs are those costs incurred specifically for the reimbursable activities.  Direct costs that 
are eligible for reimbursement are: 

1.  Salaries and Benefits 

Report each employee implementing the reimbursable activities by name, job 
classification, and productive hourly rate (total wages and related benefits divided by 
productive hours).  Describe the specific reimbursable activities performed and the hours 
devoted to each reimbursable activity performed. 

2.  Materials and Supplies 

Report the cost of materials and supplies that have been consumed or expended for the 
purpose of the reimbursable activities.  Purchases shall be claimed at the actual price 
after deducting discounts, rebates, and allowances received by the claimant.  Supplies 
that are withdrawn from inventory shall be charged on an appropriate and recognized 
method of costing, consistently applied. 

3.  Contracted Services 

Report the name of the contractor and services performed to implement the reimbursable 
activities.  Attach a copy of the contract to the claim.  If the contractor bills for time and 
materials, report the number of hours spent on the activities and all costs charged.  If the 
contract is a fixed price, report the dates when services were performed and itemize all 
costs for those services. 

4.  Fixed Assets and Equipment 

Report the purchase price paid for fixed assets and equipment (including computers) 
necessary to implement the reimbursable activities.  The purchase price includes taxes, 
delivery costs, and installation costs.  If the fixed asset or equipment is also used for 

                                                 
19 As added by Statutes 1998, chapter 34. 
20 As amended by Statutes 1998, chapter 34. 
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purposes other than the reimbursable activities, only the pro-rata portion of the purchase 
price used to implement the reimbursable activities can be claimed. 

5.  Travel 

Report the name of the employee traveling for the purpose of the reimbursable activities.  
Include the date of travel, destination point, the specific reimbursable activity requiring 
travel, and related travel expenses reimbursed to the employee in compliance with the 
rules of the local jurisdiction.  Report employee travel time according to the rules of cost 
element A.1, Salaries and Benefits, for each applicable reimbursable activity. 

B.  Indirect Cost Rates 

Indirect costs are costs that have been incurred for common or joint purposes.  These costs 
benefit more than one cost objective and cannot be readily identified with a particular final cost 
objective without effort disproportionate to the results achieved.  After direct costs have been 
determined and assigned to other activities, as appropriate, indirect costs are those remaining to 
be allocated to benefited cost objectives.  A cost may not be allocated as an indirect cost if any 
other cost incurred for the same purpose, in like circumstances, has been claimed as a direct cost. 

Indirect costs include: (a) the indirect costs originating in each department or agency of the 
governmental unit carrying out state mandated programs, and (b) the costs of central 
governmental services distributed through the central service cost allocation plan and not 
otherwise treated as direct costs. 

School districts must use the J-380 (or subsequent replacement) non-restrictive indirect cost rate 
provisionally approved by the California Department of Education. 

County offices of education must use the J-580 (or subsequent replacement) non-restrictive 
indirect cost rate provisionally approved by the California Department of Education. 

VI. RECORD RETENTION 
Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual 
costs filed by a local agency or school district pursuant to this chapter21 is subject to the initiation 
of an audit by the Controller no later than three years after the date that the actual reimbursement 
claim is filed or last amended, whichever is later.  However, if no funds are appropriated or no 
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the 
time for the Controller to initiate an audit shall commence to run from the date of initial payment 
of the claim.  All documents used to support the reimbursable activities, as described in Section 
IV, must be retained during the period subject to audit.  If an audit has been initiated by the 
Controller during the period subject to audit, the retention period is extended until the ultimate 
resolution of any audit findings. 

VII. OFFSETTING SAVINGS AND REIMBURSEMENTS 
Any offsetting savings the claimant experiences in the same program as a result of the same 
statutes or executive orders found to contain the mandate shall be deducted from the costs 
claimed.  In addition, reimbursement for this mandate received from any source, including but 

                                                 
21 This refers to Title 2, division 4, part 7, chapter 4 of the Government Code. 
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not limited to, service fees collected, federal funds, and other state funds, shall be identified and 
deducted from this claim. 

Education Code section 47613 establishes a fee authority that must be used by a school district or 
county office of education to offset any claimed reimbursement for the costs of charter school 
supervisorial oversight under the Charter Schools Parameters and Guidelines.  This refers to 
activity B. 1. under Charter Schools in section IV. of these parameters and guidelines. 

VIII. STATE CONTROLLER’S CLAIMING INSTRUCTIONS 
Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming 
instructions for each mandate that requires state reimbursement not later than 60 days after 
receiving the adopted parameters and guidelines from the Commission, to assist local agencies 
and school districts in claiming costs to be reimbursed.  The claiming instructions shall be 
derived from the statute or executive order creating the mandate and the parameters and 
guidelines adopted by the Commission. 

Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming 
instructions shall constitute a notice of the right of the local agencies and school districts to file 
reimbursement claims, based upon parameters and guidelines adopted by the Commission. 

IX. REMEDIES BEFORE THE COMMISSION 
Upon request of a local agency or school district, the Commission shall review the claiming 
instructions issued by the State Controller or any other authorized state agency for reimbursement 
of mandated costs pursuant to Government Code section 17571.  If the Commission determines 
that the claiming instructions do not conform to the parameters and guidelines, the Commission 
shall direct the Controller to modify the claiming instructions and the Controller shall modify the 
claiming instructions to conform to the parameters and guidelines as directed by the Commission.   

In addition, requests may be made to amend parameters and guidelines pursuant to Government 
Code section 17557, subdivision (a), and California Code of Regulations, title 2, section 1183.2. 

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES 
The Statement of Decision is legally binding on all parties and provides the legal and factual 
basis for the parameters and guidelines.  The support for the legal and factual findings is found in 
the administrative record for the test claim.  The administrative record, including the Statement 
of Decision, is on file with the Commission.   
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BEFORE THE 
COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 
 

IN RE TEST CLAIM ON: 

Education Code Sections 41365, 47605, 
subdivisions (b),(c),(d), (j) and (l), 47604.3, 
47607, subdivision (c), 47612.5, 
47613 (former § 47613.7), and 47630-47664 
Statutes 1996, Chapter 786, Statutes 1998, 
Chapter 34, Statutes 1998, Chapter 673, 
Statutes 1999, Chapter 162, Statutes 1999, 
Chapter 736, Statutes 1999, Chapter 78, 
California Department of Education Letter   
(May 22, 2000) 

Filed on June 29, 2000 
by Western Placer Unified School District 
and Fenton Avenue Charter School, 
Claimants. 

No. 99-TC-14 

Charter Schools III 

STATEMENT OF DECISION PURSUANT TO 
GOVERNMENT CODE SECTION 17500 ET 
SEQ.; CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7 

(Adopted on May 25, 2006) 

STATEMENT OF DECISION 
 

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in 
the above-entitled matter. 
 
 
 
 
________________________________ ________________ 
PAULA HIGASHI, Executive Director Date 
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Education Code Sections 41365, 47605, 
subdivisions (b),(c),(d), (j) and (l), 47604.3, 
47607, subdivision (c), 47612.5, 
47613 (former § 47613.7), and 47630-47664 
Statutes 1996, Chapter 786, Statutes 1998, 
Chapter 34, Statutes 1998, Chapter 673, Statutes 
1999, Chapter 162, Statutes 1999, Chapter 736, 
Statutes 1999, Chapter 78, California 
Department of Education Letter   
(May 22, 2000) 

Filed on June 29, 2000 
by Western Placer Unified School District and 
Fenton Avenue Charter School, Claimants. 

Case No.:  99-TC-14 

Charter Schools III 

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT CODE 
SECTION 17500 ET SEQ.; CALIFORNIA 
CODE OF REGULATIONS, TITLE 2, 
DIVISION 2, CHAPTER 2.5, ARTICLE 7 

 

(Adopted on May 25, 2006) 

 

STATEMENT OF DECISION 
The Commission on State Mandates (“Commission”) heard and decided this test claim during a 
regularly scheduled hearing on May 25, 2006.  David Scribner and Eric Premack appeared on 
behalf of claimants.  Dan Troy appeared on behalf of the Department of Finance. 

The law applicable to the Commission’s determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code section 
17500 et seq., and related case law. 

The Commission adopted the staff analysis to partially approve the test claim at the hearing by a 
vote of 5-2. 

Summary of Findings 
The Commission finds that charter schools are not eligible claimants under article XIII B,  
section 6 of the California Constitution and applicable statutes.  The Commission also finds that 
the test claim statutes impose a reimbursable state-mandated program on school districts or 
county offices of education within the meaning of article XIII B, section 6 of the California 
Constitution and Government Code sections 17514 and 17556 for the following activities: 

• Findings on denial:  Upon denial of a charter petition, a school district makes written 
findings of fact to support one or more of the following findings: (1) the charter 
school presents an unsound educational program for pupils; (2) petitioners are 
demonstrably unlikely to successfully implement the educational program; (3) the 
petition does not include the required number of signatures; (4) the petition does not 
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contain reasonably comprehensive descriptions, as specified in statute (§ 47605, subd. 
(b), amended by Stats. 1998, ch. 34).1 

• Transfer funds in lieu of property taxes: except for local educational agencies that 
charge fees under Education Code section 47613, subdivision (c), a school district or 
county office of education that sponsors a charter school and transfers funds in lieu of 
property taxes to the charter school (§ 47635, added by Stats. 1999, ch. 78). 

• Financial information: for school districts or county offices of education that are 
chartering authorities, including the revenues and expenditures generated by the 
charter school in the in the school district’s or county office of education’s annual 
statement, in a CDE-specified format.  This activity is only reimbursable from May 
22, 2000 until June 30, 2001. 

The Commission also finds that, except for statutes over which it lacks jurisdiction because they 
were decided in a prior test claim, all other test claim statutes and executive orders pled by 
claimants do not contain a reimbursable state-mandated program. 

Background 
Charter schools are publicly funded K-12 schools that enroll pupils based on parental choice 
rather than residential assignment.  In order to encourage innovation and provide expanded 
educational choices,2 charter schools are exempt from most laws governing public education.3  
California was the second state in the nation to authorize charter schools in 1992, and they have 
steadily increased in number and enrollment since then.4

Enacted between 1996 and 1999, the test claim statutes make various changes to the charter 
school funding and accountability laws.  This test claim seeks reimbursement for charter schools 
and school districts.   

Statutes 1996, chapter 786 created the Charter School Revolving Loan Fund to loan money to 
school districts for charter schools that are not conversions of existing schools, and modified the 
requirements for the charter document.   

Another test claim statute (Stats. 1998, ch. 34) added former section 47613.5, subdivision (a), to 
the Education Code,5 providing that, subject to certain exceptions, “charter school operational 

 
1 This activity does not apply to a county office of education. 
2 Education Code section 47601 includes these reasons, among others, in the Legislature’s intent 
behind establishing charter schools. 
3 Education Code section 47610.  Exceptions to the exemption in section 47610 include teachers’ 
retirement, the Charter School Revolving Loan Fund, and laws establishing minimum age for 
public school attendance.  Other areas in which charter schools are subject to the Education Code 
include pupil assessments (§ 47605, subd. (c)(1)), and teacher credentials ((§ 47605, subd. (l)). 
4 Office of the Legislative Analyst, “Assessing California’s Charter Schools” (January 2004); 
See <http://www.lao.ca.gov/2004/charter_schools/012004_charter_schools.htm> [as of 
January 13, 2006].   
5 All statutory references are to the Education Code unless otherwise indicated. 

228



3  

99-TC-14 Charter Schools III 
 Statement of Decision    

                                                

funding shall be equal to the total funding that would be available to a similar school district 
serving a similar pupil population.”  “Operational funding” was defined to mean “all funding 
other than capital funding.” (Former § 47613.5, subd. (c)(1), repealed eff. July 7, 1999; now 
§ 47630 et seq., Stats. 1999, ch. 78.)  In addition to equalizing operational funding, chapter 34 
also,  

[E]xpanded the category of people who can sign a charter petition (§ 47605, subd. 
(a)); restricted a school district’s discretion to deny the petition (id., subd. (b)); 
and increased a statewide cap on the number of charter schools (§ 47602, subd. 
(a)).  Moreover, AB 544 required charter schools to be free, nonsectarian, 
nondiscriminatory, and open to all students (§ 47605, subd. (d)); to meet 
statewide standards and conduct the pupil assessments applicable to students in 
noncharter public schools (§ 47605, subd. (c)); to hire credentialed teachers (id., 
subd. (l)); and to submit to state and local supervision and inspection (id., subd. 
(k), § 47604.5, § 47607).  All these changes reflect an intent on the part of the 
Legislature to reduce, if not eliminate, the practical distinctions between charter 
schools and district-run schools.6

Statutes 1999, chapter 162, among other changes, subjected charter schools to laws concerning 
minimum minutes of instruction, documentation of attendance, and participation in state testing 
programs.  Statutes 1999, chapter 736 amended the Charter School Revolving Loan Fund, and 
made other changes to charter school funding. 

Statutes 1999, chapter 78, made charter schools “local educational agencies” for purposes of 
special education funding under the federal Individuals with Disabilities Education Act (IDEA).  
Chapter 78 also created a charter school funding model that funds charter schools either locally 
through the school district or directly from the state.  

The model consisted of three basic components: (1) revenue limit funding, 
(2) categorical block grant funding, and (3) separate categorical program 
funding—all of which were designed to yield charter school funding rates that 
were comparable to similar public schools.   [¶]…[¶]  [Before chapter 78 was 
enacted] …charter schools received funding on a program-by-program basis 
through negotiation with their charter authorizer.7    

Because either a school district or county office of education may grant a charter petition, any 
reference herein to a “school district” also applies to a county office of education if that is the 
entity that granted the charter (§ 47605.6) or is overseeing the charter (§ 47605, subd. (k)).8

 
6 Ridgecrest Charter School v. Sierra Sands Unified School Dist. (2005) 130 Cal.App.4th 986, 
998. 
7 Office of the Legislative Analyst, “Assessing California’s Charter Schools” (January 2004).   
See http://www.lao.ca.gov/2004/charter_schools/012004_charter_schools.htm [as of  
January 13, 2006].  
8 In certain situations, petitioners can also apply for a charter directly to the State Board of 
Education (Ed. Code, § 47605.8). 
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On May 26, 1994, the Commission heard and decided a related test claim: Charter Schools, 
(CSM-4437).9  The Commission found that Statutes 1992, chapter 781 (Ed. Code, §§  47605 & 
47607) imposes a reimbursable state-mandated program for school districts for new activities 
related to initial charter school petitions, and for monitoring and evaluating the performance of 
charter schools pertaining to the revision or renewal of approved charters. 

On November 21, 2002, the Commission adopted its Statement of Decision for the Charter 
Schools II test claim (99-TC-03) finding that Statutes 1998, chapters 34 and 673 (Ed. Code, 
§§ 47605, subds. (j)(1) & (k)(3), 47605.5, 47607, & 47614) require reimbursable state-mandated  
activities for school districts and/or county offices of education for activities related to reviewing 
renewal petitions and permitting charter schools to use school district facilities. 

On December 2, 2003, the Commission adopted consolidated parameters and guidelines for the 
Charter Schools and Charter Schools II decisions (hereafter Charter Schools parameters and 
guidelines).  School districts may charge a fee from one to three percent of the charter school’s 
revenue for “supervisorial oversight” of the charter school,10 which fee is a recognized offset in 
the Charter Schools parameters and guidelines.   

Claimants’ Position 
Claimants contend that the test claim legislation constitutes a reimbursable state-mandated 
program pursuant to article XIII B, section 6 of the California Constitution and Government 
Code section 17514.  Claimants request reimbursement for school district/county office of 
education and charter school costs for the following activities. 

For school districts or county offices of education, claimants request reimbursement for:  

• Calculating, processing and advancing payments of property taxes to charter schools. 
• Responding to, preparing for, and participating in negotiations with the charter school 

regarding a share of the school district or county office’s operational funding that a 
charter school does not receive under Chapter 6 (Ed Code, §§ 47630-47644). 

• Responding to, preparing for, and participating in judicial appeals of decisions to 
approve a charter school petition, and if required, reconsider the charter petition. 

• Responding to information for requests from the California Department of Education 
(CDE) or State Board of Education (SBE) for a charter that is appealed to SBE.11 

• Preparation of and drafting written findings of fact for the denial of a charter petition. 
• Preparing and adopting policies, procedures, and forms for reviewing and approving 

or denying charter petitions and other activities required by the test claim statutes and 
executive order and training staff regarding the requirement of the test claim 
legislation and the policies, procedures and forms. 

 
9 Charter Schools (CSM-4437) Statement of Decision adopted on July 21, 1994; parameters and 
guidelines adopted on October 18, 1994.  
10 Education Code section 47613 (former section 47613.7, added by Stats. 1998, ch. 34).   
11 Any references to CDE or SBE in this test claim include the Superintendent of Public 
Instruction (SPI). 
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• Responding to, preparing for, and participating in negotiations regarding the 
development and execution of a memorandum of understanding to clarify the 
relationship between the charter school and school districts and delineates the 
responsibilities of the charter school that are not covered by the Charter Schools Act 
and the delivery of services provided by the school district or county office (e.g., 
special education services and funding). 

• Responding to, preparing for, and participating in administrative proceedings which 
involve the school district or county office of education as the charter granting agency 
(e.g. audits of the charter school by the Controller). 

• Responding to, preparing for, and participating in dispute resolution proceedings with 
a school district or county office granted charter school. 

• Providing reimbursement to the Charter School Revolving Loan Fund for monies 
loaned to a charter school that is formed as or operated by a nonprofit public benefit 
corporation. 

• Requesting, reviewing, analyzing and processing financial information and data from 
charter schools and compiling required forms and reports to submit to the CDE. 

• Reviewing, analyzing, and modifying the SELPA plan and allocation plan to meet the 
needs of charter schools as specified in the revisions to Charter Schools Act. 

• Receipt, review and analysis of the charter school annual independent financial audit, 
including the costs of meeting with the charter school and discussing and resolving 
any audit deficiencies.   

For charter schools, claimants request reimbursement for: 
• Responding to information requests from the granting authority or from the 

Superintendent of Public Instruction (SPI) and, preparing for, and participating in 
meetings regarding this information. 

• Contracting with a third party to perform an annual financial audit. 
• Preparation for and meeting with parents and teachers on an annual basis regarding 

the charter schools educational program. 
• Reviewing and analyzing attendance data and conducting a public random drawing if 

the number of pupils who wish to attend the charter school exceeds the school’s 
capacity. 

• Advertising, interviewing, verifying credentials, and hiring credentialed teachers.  
Any additional teacher costs incurred as a result of having to hire credentialed 
teachers is reimbursable. 

• Responding to, preparing for, and participating in dispute resolution proceedings with 
a school district or county office that granted the charter school. 

• Responding to, preparing for, and participating in discussions with the granting 
authority regarding notices to cure.  This activity includes receipt and review of 
notices, meeting, discussing, and corresponding with the granting authority regarding 
the alleged violation and any proposed cure, and reviewing and analyzing any 
proposed cure of the violation. 
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• Calculating, processing and paying the supervisorial oversight fee required by 
Education Code section 47613.7.  This activity includes the cost of the fee paid by the 
charter school to the granting agency. 

• Creation and maintenance of written contemporaneous records that document pupil 
attendance.  This activity shall include the cost of producing these records for audit 
and inspection. 

• Reviewing and certifying that pupils have participated in required state testing 
programs. 

• Increasing instructional minutes offerings to meet the minimums stated in Education 
Code section 46201. 

• Reviewing, analyzing and modifying a charter school independent study program to 
comply with Article 5.5 of the Education Code (commencing with Section 51745) 
and implementing regulations adopted thereunder.  This activity includes the costs of 
any additional staff or staff time necessary to meet the minimum staffing ratios. 

• Calculating, compiling and responding to requests from the granting agency for 
financial data to be reported to the state.  This activity includes the cost of software 
and consultants necessary to compile the information to be compatible with the 
granting agency’s reporting format (e.g. SACS). 

• Preparing and adopting policies, procedures, and forms for the activities required by 
the test claim statutes and executive orders and training staff regarding the 
requirements of the test claim legislation and the policies, procedures and forms. 

The claim includes a declaration certifying that the costs stated are true and correct, and that 
estimated costs exceed $200, which was the standard under Government Code section 17564, 
subdivision (a), when the claim was filed.12

Claimants request that the Charter Schools parameters and guidelines be amended to include the 
new reimbursable activities in this Statement of Decision. 

Claimants did not comment on the draft staff analysis. 

State Agency Positions 
The Department of Finance (DOF) submitted comments in October 2000, stating that charter 
schools are not eligible claimants because they are not “school districts” within the meaning of 
Government Code section 17551, and that their existence is voluntary.  DOF also argues that 
many of the alleged activities are part of the school districts’ normal overhead and operating 
cost, i.e., they are basic costs of doing business that are covered by general purpose 
appropriations.  DOF further asserts that the state provided the school districts with authority to 
charge charter schools for administrative services provided to them, and that many of the pled 
activities are wholly optional and voluntary.  These comments are discussed below. 

No other state agencies commented on the test claim.   

 
12 Currently, the claim must exceed $1,000 in costs (Gov. Code, § 17564, subd. (a)). 
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DOF submitted comments on the draft staff analysis, agreeing that charter schools are not 
eligible claimants, and that school districts making written factual findings when denying a 
charter petition is not a reimbursable activity.  As more fully explained in the analysis below, 
DOF disagrees with the draft analysis that the May 22, 2000 CDE letter contains a reimbursable 
mandate for reporting financial information, and disagrees that the transfer of funding in lieu of 
property taxes pursuant to Education Code section 47635 is a reimbursable mandate. 

COMMISSION FINDINGS 
The courts have found that article XIII B, section 6 of the California Constitution13 recognizes 
the state constitutional restrictions on the powers of local government to tax and spend.14  “Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 
impose.”15  A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task.16   

In addition, the required activity or task must be new, constituting a “new program,” or it must 
create a “higher level of service” over the previously required level of service.17   

The courts have defined a “program” subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 

 
13 Article XIII B, section 6, subdivision (a), (as amended by Proposition 1A in 2004) provides:  

     (a) Whenever the Legislature or any state agency mandates a new program or 
higher level of service on any local government, the State shall provide a 
subvention of funds to reimburse that local government for the costs of the 
program or increased level of service, except that the Legislature may, but need 
not, provide a subvention of funds for the following mandates:  (1) Legislative 
mandates requested by the local agency affected.  (2) Legislation defining a new 
crime or changing an existing definition of a crime.  (3) Legislative mandates 
enacted prior to January 1, 1975, or executive orders or regulations initially 
implementing legislation enacted prior to January 1, 1975. 

14 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 
30 Cal.4th 727, 735. 
15 County of San Diego v. State of California (County of San Diego)(1997) 15 Cal.4th 68, 81. 
16 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174  (Long 
Beach Unified School Dist.). 
17 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 
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policy, but does not apply generally to all residents and entities in the state.18  To determine if 
the program is new or imposes a higher level of service, the test claim legislation must be 
compared with the legal requirements in effect immediately before the enactment of the test 
claim legislation.19  A “higher level of service” occurs when the new “requirements were 
intended to provide an enhanced service to the public.”20

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state.21     

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6.22  In making its 
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an 
“equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities.”23   

Issue 1:  Is the test claim legislation subject to article XIII B, section 6 of the California 
Constitution?  

A.  Are charter schools eligible claimants? 
The first issue, which is one of first impression for the Commission, is whether charter schools 
are eligible claimants, independent of the school district that granted the charter. 

By way of background, charters schools are formed through a petition signed by either (1) at 
least one-half of the parents of the pupils that the charter school estimates will enroll in the 
school in its first year of operation, or (2) at least one-half of the number of teachers that the 
charter school estimates will be employed at the school during its first year.24  Charters are 
submitted to a school district that must approve it unless the district makes specified written 

                                                 
18 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 
44 Cal.3d 830, 835.) 
19 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
20 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
21 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556.   
22 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552.   
23 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
24 Education Code section 47605, subdivision (a)(1).  In the case of an existing public school 
conversion to a charter school, the petition must be signed by not less than 50 percent of the 
permanent status teachers currently employed at the school (Ed. Code, § 47605, subd. (a)(2)). 
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findings regarding defects in the petition, the proposed program, or the charter.25  If the district 
denies the petition, petitioners can appeal to the county office of education or State Board of 
Education.26  In certain situations, petitioners can apply for a charter directly to the county office 
of education27 or State Board of Education.28

Claimants argue that a charter school qualifies as a “school district” or alternatively, as a “local 
agency.”  They cite section 47615, subdivision (a)(2): “charter schools are under the jurisdiction 
of the public school system.”  Claimants also cite former section 47630 that states legislative 
intent “that each charter school shall be provided with operational funding that is equal to the 
total funding that would be available to a similar school serving a similar student population.”  
Claimants further submit that the State Controller’s Office treats charter schools as eligible 
claimants, which claimants assert, “is the only way charter schools will receive the full and fair 
funding the Legislature envisioned.”  Claimants argue that this treatment,  

… is consistent with the treatment of charter schools as a [sic] “school districts” 
for numerous other requirements of law (e.g., for special education – see 
Education Code Section 47640 et seq. which allows charter schools to be treated 
as a separate local educational agency; Education Code Section 47611.5 which 
allows charter schools to be treated as the school district “employer” for purposes 
of collective bargaining under the EERA; and Education Code Section 47650 and 
47651 indicating a charter school shall be deemed to be a “school district” for 
purposes of funding which it shall receive directly from the State).   

In its comments on the test claim, DOF argues that a charter school is not a proper claimant 
because it “is not a ‘school district’ within the meaning of Government Code section 17551.”29  
DOF further states: 

[U]nlike school districts, charter schools upon seeking to be chartered and upon 
having their charter reauthorized every five years, operate an optional program 
and thus choose to accept the State’s requirements for such operation. … [T]he 
charter school is simply an alternative to traditional public schools and are 
voluntarily created and reauthorized.30   

As discussed below, the Commission finds that charter schools are not eligible claimants under 
article XIII B, section 6 and applicable statutes. 

 
25 Education Code section 47605, subdivision (b). 
26 Education Code section 47605, subdivision (j). 
27 Education Code sections 47605.5 and 47605.6.  
28 Education Code section 47605.8. 
29 See Opposition and Recommendation of Department of Finance on 99-TC-14, submitted 
October 13, 2000, page 3.  The definition of school district, for mandate purposes is actually in 
Government Code section 17519: “‘School District’ means any school district, community 
college district, or county superintendent of schools.”   
30 Opposition and Recommendation of Department of Finance on 99-TC-14, submitted October 
13, 2000, pages 3 and 14.  
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In the Kern High School Dist. case,31 the California Supreme Court considered whether school 
districts have a right to reimbursement for costs in complying with statutory notice and agenda 
requirements for various education-related programs that are funded by the state and federal 
government.  The court held that in eight of the nine programs at issue, the claimants were not 
entitled to reimbursement for notice and agenda costs because district participation in the 
underlying program was voluntary.  As the court stated, “if a school district elects to participate 
in or continue participation in any underlying voluntary education-related funded program, the 
district’s obligation to comply with the notice and agenda requirement related to that program 
does not constitute a reimbursable mandate.”32

In this case, the charter school is voluntarily participating in the charter program at issue.  
Because charter schools are initiated by petition of either parents or teachers, they are created 
voluntarily.  No state mandate requires them to exist.  Consequently, based on the reasoning in 
the Kern case regarding voluntary participation, charters schools are not entitled to 
reimbursement under article XIII B, section 6. 

A second reason charter schools are not eligible for mandate reimbursement is because they are 
not part of the definition in Government Code section 17519, which defines “school district” for 
purposes of mandate reimbursement, as “any school district, community college district, or 
county superintendent of schools.” 

As to this statutory argument, DOF asserts (1) charter schools are not “school districts” within 
the meaning of Government Code section 17551 and therefore, there is no statutory authority for 
the Commission to hear the school’s claim; (2) standard statutory construction and the plain 
meaning of Government Code section 17551 show that charter schools are not school districts 
within the meaning of section 17551; (3) both the Courts and the Attorney General have 
concluded that charter schools are neither legally separate nor independent from the chartering 
school district; (4) charter schools do not resemble, behave as, or have the powers of school 
districts and therefore they are not school districts; (5) good public policy and common sense 
dictate that the Legislature must be able to make changes to the experimental system.  DOF 
argues that finding that charter schools are school districts for the purposes of mandate funding 
would frustrate that policy. 

Claimants note that charter schools are treated as school districts for some purposes, such as 
special education,33 collective bargaining,34 and apportionment of funds.35  The Commission 
notes that charter schools are deemed school districts for purposes of “Sections 8 and 8.5 of 
Article XVI of the California Constitution [Proposition 98 school funding.]”36     

 
31 Kern High School Dist., supra, 30 Cal.4th 727. 
32 Id. at page 743.  Emphasis in original. 
33 Education Code section 47604 et seq. 
34 Education Code section 47611.5. 
35 Education Code sections 47612, subdivision (c), 47650 and 47651. 
36 Education Code sections 47612, subdivision (c). 
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These examples, however, underscore that charter schools are not treated as school districts for 
purposes of mandate reimbursement under article XIII B, section 6.  Charter schools are not 
mentioned in the mandates statutes (Gov. Code, § 17500 et seq.), nor are they considered “school 
districts” for purposes of mandate reimbursement in the charter school statutes (Ed. Code, 
§ 47600 et seq.).   

Charter schools were established in 1992 (Stats. 1992, ch. 781), long after the Commission’s 
statutory scheme in 1984.  Although both statutory schemes have been amended in recent 
years,37 the Legislature has not amended either scheme to make charter schools eligible 
claimants.  For example, the definition of “school district” in Government Code section 17519 
does not include charter schools.  Nor can charter schools be read into that definition.  The 
Commission, like a court, may not add to or alter the statutory language to accomplish a purpose 
that does not appear on the face of the statute or from its legislative history, where the language 
is clear.38

Moreover, the California Supreme Court has stated, “Where a statute, with reference to one 
subject [whether school districts includes charter schools] contains a given provision, the 
omission of such provision from a similar statute concerning a related subject … is significant to 
show that a different intention existed.”39  Thus, that the Legislature deemed a “charter school” 
to be a school district for some purposes (such as special education for example) cannot be 
interpreted to mean that a “charter school” should be deemed a school district for other purposes, 
such as mandate reimbursement.  The omission of “charter school” from the definition of school 
districts in Government Code section 17519 is significant to show a different intention: that 
charter schools are not eligible for mandate reimbursement.   

Therefore, the Commission finds that charter schools are not eligible claimants for purposes of 
article XIII B, section 6 of the California Constitution.  Thus, the charter school activities in the 
test claim are not reimbursable. 

B.  Does the Commission have jurisdiction over Statutes 1998, chapters 34 and 673, 
both of which were pled under the Charter Schools II test claim?   

Claimants plead Statutes 1998, chapters 34 and 673 that amended Education Code section 47605 
and former 47613.7 (now § 47613).  Both of these 1998 chapters and code sections were pled 
and decided in the Charter Schools II test claim (99-TC-03).  Thus, the question is whether the 
Commission has jurisdiction over those statutes in the current test claim. 

An administrative agency does not have jurisdiction to rehear a decision that has become final.40  
Since Charter Schools II was decided in November 2002, it became final in November 2005 

 
37 For charter schools, in addition to the test claim statutes, see e.g., Statutes 2003, chapter 892.  
For the Commission, see e.g., Statutes 2004, chapter 890, Statutes 2002, chapter 1124, and 
Statutes 1999, chapter 643. 
38 In Re. Jennings (2004) 34 Cal. 4th 254, 265.  
39 Id. at page 273. 
40 Heap v. City of Los Angeles (1936) 6 Cal.2d 405, 407.  Save Oxnard Shores v. California 
Coastal Commission (1986) 179 Cal.App.3d 140, 143. 
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when the three-year statute of limitations expired.41  A closer look at the statutes pled in that 
claim is warranted, however, to see whether the Commission heard and decided Education Code 
sections 47605 and 47613, as amended by Statutes 1998, chapters 34 and 673.   

The Charter Schools II Statement of Decision made findings on all of section 47613 (among 
others not relevant here), but only made findings on subdivisions (j) and (k) of section 47605.  
The Commission found that section 47605, subdivision (j)(1), imposed a mandate for reviewing 
charter petitions submitted to the county board of education when the school district denies a 
charter school petition.  The Commission also found that section 47605, subdivision (j)(3) did 
not impose a reimbursable state mandate for judicial review for a county board of education that 
fails to act on a charter petition within 120 days of receipt.  As to subdivision (k)(3), the 
Commission found that it is reimbursable for school district review of charter petitions for 
renewal under certain circumstances.  Regarding section 47613, which authorizes school districts 
or other chartering agencies to charge fees for supervisorial oversight of charter schools, the 
Commission found it is not a reimbursable state mandate. 

In the current test claim, claimants also plead sections 47605 and 47613.7 (among others).  
Therefore, since some amendments to section 47605 were not decided in the Charter Schools II 
claim (only subdivisions (j) and (k) were pled and decided) the Commission finds that it retains 
jurisdiction over subdivision (b) of section 47605.42  However, the Commission finds that it does 
not have jurisdiction over claims of activities based in section 47605, subdivisions (j)43 and (k), 
and 47613.7 (now § 47613),44 as amended by Statutes 1998, chapters 34 and 673, because these 
provisions were decided in the Charter Schools II test claim. 

In sum, the Commission finds that it has jurisdiction over subdivision (b) of section 47605 
amended by Statutes 1998, chapter 34 and 673, which is further discussed below.  This includes 
the activities claimants allege of “preparing and adopting policies, procedures and forms for 
reviewing and approving or denying charter petitions and other [related] activities … and 
training staff regarding the requirement of the test claim legislation and the policies, procedures 
and forms.”  Claimants also plead, as an activity under section 47605, subdivision (b) (as 
amended by Stats. 1998, ch. 34) the activities of (1) requiring  “a school district or county office 

 
41 The statute of limitations for an administrative decision pursuant to Code of Civil Procedure 
section 1094.5 is three years.  (Code Civ. Proc., § 338; Long Beach Unified School Dist., supra,,  
225 Cal.App.3d at p. 169.) 
42 The Commission would also have jurisdiction over subdivisions (c), (d) and (l) of section 
47605, but the claimants only plead charter school activities based on those subdivisions, and 
charter schools are not eligible claimants as discussed above. 
43 Section 47605, subdivision (j) (as amended by Stats. 1998, ch. 34) authorizes an appeal of a 
denied charter to SBE or county office of education.  Claimant pled the activity of, “responding 
to information for requests from CDE or SBE for a charter that has been appealed to SBE.”  
44 Section 47613 authorizes the school district to charge a fee to the charter school for 
“supervisorial oversight.”  In addition to a charter school activity (discussed above), claimants 
plead the activity of “Responding to, preparing for, and participating in administrative 
proceedings which involve the school district or county office of education as the charter 
granting agency (e.g., audits of the charter school by the Controller).” 
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of education to make written factual findings, specific to a particular charter school petition, 
setting forth specific facts for denial of a charter petition,” and (2) “responding to, preparing for, 
and participating in judicial appeals of decisions to approve a charter school petition, and if 
required, reconsider the petition.”   

C.  Are any of the claimed school district activities federal mandates?   
Special education: Claimants plead sections 47640-47647 (as added by Stats. 1999, ch. 78) for: 
“Reviewing, analyzing, and modifying the SELPA plan[ ]45  and allocation plan to meet the needs 
of charter schools as specified in the revisions to Charter Schools Act.” 

Sections 47640 through 47647 were added to the Education Code to deem a charter school a 
“local education agency” for purposes of special education funding and compliance with the 
Individuals with Disabilities Education Act (20 U.S.C. § 1400 et seq.).   

Former section 47642 (as added by Stats. 1999, ch. 78) stated:  

     Notwithstanding Section 47651, [regarding apportionment of funds] all state 
and federal funding for special education apportioned on behalf on [sic] pupils 
enrolled in a charter school shall be included in the allocation plan adopted 
pursuant to subdivision (i) of Section 56195.7 [regarding the policymaking 
process for multidistrict SELPA distribution of state and federal funds among 
local education agencies] or Section 56836.05, [regarding multidistrict SELPA 
annual allocation plans] or both, by the special education local plan area that 
includes the charter school.  [Emphasis added.]  

Section 47643 (as added by Stats. 1999, ch. 78) states:  

     If the approval of a petition for a charter school requires a change to the 
allocation plan developed pursuant to subdivision (i) of Section 56195.7 or 
Section 56836.05, the change shall be adopted pursuant to the policymaking 
process of the special education local plan area. 

Thus, the plain language of these test claim statutes requires including charter schools in SELPA 
plans.  The issue is whether doing so is a federal mandate. 

The federal statute cited in the test claim legislation46 is the Individuals with Disabilities 
Education Act (IDEA) (20 U.S.C. § 1400 et seq.), the purposes of which, among other things, is:  

(1)(A) to ensure that all children with disabilities have available to them a free 
and appropriate public education that emphasizes special education and related 
services … (B) to ensure that the rights of children with disabilities and parents … 
are protected; and (C) to assist States, localities, educational services agencies, 

 
45 SELPA stands for “Special Education Local Plan Area.” It is a geographical region of school 
districts and the county office of education formed to provide the special education service needs 
of children living within the boundaries.  Each SELPA develops a plan for special education 
services. 
46 See sections 47640, 47641, subdivision (a), and 47646, subdivision (a). 
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and Federal agencies to provide for the education of all children with 
disabilities …47  

Other purposes of the IDEA include, “early intervention services for infants and toddlers with 
disabilities … to ensure that educators and parents have the necessary tools to improve 
educational results for children with disabilities…and to assess, and ensure the effectiveness of 
efforts to educate children with disabilities.”48  Assistance is available to states49 and local 
educational agencies50 that meet specified criteria.51  IDEA also provides for Individualized 
Education Programs.52  The predecessor to IDEA is the federal Education of the Handicapped 
Act, which since its 1975 amendments has, 

… required recipient states to demonstrate a policy that assures all handicapped 
children the right to a free appropriate education.  (20 U.S.C. § 1412 (a).)  The 
act is not merely a funding statute; rather, it establishes an enforceable 
substantive right to a free appropriate public education in recipient states 
[citations omitted]. … The Supreme Court has noted that Congress intended the 
act to establish “a basic floor of opportunity that would bring into compliance 
all school districts with the constitutional right to equal protection with respect 
to handicapped children.”  [Citations omitted.]53

In Hayes v. Commission on State Mandates, the court held that the Education of the 
Handicapped Act (later renamed IDEA) is a federal mandate on California.54  Hayes also held,  
“To the extent the state implemented the act [IDEA] by freely choosing to impose new programs 
or higher levels of service upon local school districts, the costs of such programs or higher levels 
of service are state mandated and subject to subvention.”55

Since the Hayes court concluded that the state had “no true choice” in whether or not to 
implement the federal statute, the issue is whether California has a choice whether to make 
charter schools subject to IDEA.  The Commission finds that it does not.   

IDEA provides for subgrants to local educational agencies, “including public charter schools that 
operate as local educational agencies.”56   

 
 

47 Title 20 United States Code section 1400 (d). 
48 Ibid. 
49 Title 20 United States Code sections 1411 and 1412. 
50 Title 20 United States Code section 1413. 
51 Ibid.  Also, 34 Code of Federal Regulations part 300.110 (1999). 
52 Title 20 United States Code section 1414 (d). 
53 Hayes v. Commission on State Mandates (1992) 11 Cal. App. 4th 1564, 1587. 
54 Id. at page 1592. 
55 Id. at page 1594. 
56 20 United States Code section 1411 (f). 
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IDEA also provides that,  

     A local educational agency is eligible for assistance under this subchapter for a 
fiscal year if such agency submits a plan that provides assurances to the State 
educational agency that the local education agency meets each of the following 
conditions: …”57  [¶]…[¶] 
     (5) In carrying out this subchapter with respect to charter schools that are 
public schools of the local educational agency, the local educational agency – 
     (A) serves children with disabilities attending those charter schools in the same 
manner as the local educational agency serves children with disabilities in its 
other schools, including providing supplementary and related services on site at 
the charter school to the same extent to which the local educational agency has a 
policy or practice of providing such services on the site to its other public schools; 
and 
     (B) provides funds under this subchapter to those charter schools (i) on the 
same basis as the local educational agency provides funds to the local educational 
agency’s other public schools, including proportional distribution based on 
relative enrollment of children with disabilities; and (ii) at the same time as the 
agency distributes other Federal funds to the agency’s other public schools, 
consistent with the State’s charter school law.58  [Emphasis added.] 

Since IDEA requires local educational agencies to submit a plan that treats charter schools the 
same as other schools for purposes of funding and pupils with disabilities, the Commission finds 
that the plan is federally mandated, as are any amendments to the plan.  Thus, because they are 
federal mandates, the Commission finds that sections 47640-47647 (as added by Stats. 1999, 
ch. 78) are not state mandates subject to article XIII B, section 6. 

D.  Does the test claim legislation mandate an activity on school districts or county 
offices of education within the meaning of article XIII B, section 6? 

As stated above, a test claim statute or executive order may impose a reimbursable state-
mandated program if it orders or commands a local agency or school district to engage in an 
activity or task.59  Thus, the issue here is whether the test claim statutes or executive order 
require an activity of school districts. 

Judicial appeals:  Claimants plead the activity of responding to, preparing for, and participating 
in judicial appeals of decisions to approve a charter school petition, and if required, reconsider 
the petition.60  Claimants state that before the amendments to the Charter Schools Act by 
Statutes 1998, chapter 34, a school district had the discretion to deny a charter, but that a 

 
57 20 United States Code section 1413 (a).  Although this statute reads as though it were a 
condition on funding, the Hayes case makes it clear that IDEA is a federal mandate. 
58 20 United States Code section 1413 (a)(5). 
59 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155, 174.   
60 Claimants note that the Charter Schools II test claim alleged costs for responding to, preparing 
for, and participating in judicial appeals of decisions to deny a charter school petition, while this 
test claim alleges costs for granting the charter.    
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substantial part of that discretion is removed by chapter 34.  Thus, according to claimants, the 
law may compel a school district to grant a charter that may be challenged. 

DOF states that claimants fail to explain how this is a “new program” or provides a “higher level 
of service.”  DOF also states the following: 

[P]etitioners … have always had the ability to sue chartering school districts if 
they believed the law had been violated in the denial of their application.  The 
amendment to section 47605 (b) does not change the legal rights of any party and 
actually aids the chartering school district because they now have standards with 
which they make their decision and by which a good defense can be raised.  
Moreover, with regards to the concern over litigation, there is no action required 
by this statute. 

There is no mention of judicial review in Statutes 1998, chapter 34, (except in amended 
subdivision (j)(3), over which the Commission has no jurisdiction as discussed above).61  Even if 
there were, preparation for or participation in judicial review proceedings is not mandated by 
law.  Rather, they are voluntary responses to a lawsuit.  Thus, the Commission finds that the 
activity of participating in judicial appeals is not mandated by the statute.   

Review audit: Claimants plead the activity of “Receipt, review and analysis of the charter 
school annual independent financial audit.  This activity shall include the costs of meeting with 
the charter school and discussing and resolving any audit deficiencies” (Ed. Code, § 47605, subd. 
(b)(5)(I) as amended by Stats. 1998, ch. 34). 

This provision requires a school district to make written factual findings if a charter petition does 
not contain reasonably comprehensive descriptions as specified.  One of the descriptions it must 
contain is (the strikeout and italics show how this statute was amended by Stats. 1998, ch. 34): 

      (I)  The manner in which  an annual audit of the financial and programmatic 
operations of the school is to be conducted   annual, independent, financial audits 
shall be conducted, which shall employ generally accepted accounting principles, 
and the manner in which audit exceptions and deficiencies shall be resolved to the 
satisfaction of the chartering authority. 

DOF argues that there is no requirement for the chartering school district to meet and confer with 
a charter school.  The district is merely authorized to seek a meeting.  DOF also states that the 
district administration fee would cover this activity, and that this activity should already be 
reimbursed as part of the Charter Schools parameters and guidelines, which provides 
reimbursement for monitoring charter school performance to determine if it has achieved its 
goals and objectives. 

Because the statute merely describes a provision the charter must contain, the Commission finds 
that section 47605, subdivision (b)(5)(I), as amended by Statutes 1998, chapter 34, does not 
mandate an activity and therefore is not subject to article XIII B, section 6.   

                                                 
61 The Charter Schools II Statement of Decision found that costs for judicial review are not 
reimbursable (based on § 47605, subd. (j)(3), as amended by Stats. 1998, ch. 673). 
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Negotiation for operational funds: Claimants plead the activity of “Responding to, preparing 
for, and participating in negotiations with the charter school regarding a share of the school 
district or county office’s operational funding that a charter school does not receive under 
Chapter 6.” (Ed Code, § 47636, as added by Stats. 1999, ch. 78.) 

Statutes 1999, chapter 78, added chapter 6 (§§ 47630-47664, among others) to the Education 
Code.  Section 47636 states, in part, “(b) This chapter may not be construed to prevent a charter 
school from negotiating with a local educational agency for a share of operational funding from 
sources not otherwise set forth in this chapter …” [Emphasis added.] 

DOF states that this section does not require any activity on the part of the chartering school 
district.  “If the …district chooses to ‘meet and negotiate’ with the charter school such activity is 
clearly permitted, but is certainly not required.” 

Because the language of the statute authorizes negotiation, but does not require it, the 
Commission finds that section 47636, as added by Statutes 1999, chapter 78, does not mandate 
an activity, and is therefore not subject to article XIII B, section 6. 

Dispute resolution: Claimants plead the activity of “Responding to, preparing for, and 
participating in dispute resolution proceedings with a school district or county office that granted 
the charter school”  (former Ed Code, § 47605 (b)(14) as amended by Stats. 1996, ch. 786, 
currently § 47605, subd. (b)(5)(N)). 

Section 47605, subdivision (b)(5)(N) requires the charter to include a description of “The 
procedures to be followed by the charter school and the entity granting the charter to resolve 
disputes relating to provisions of the charter.”   

DOF states that “there is no requirement for formal proceedings in the statute.  … it is simply a 
requirement placed on the petitioner to describe the procedure.  …even if some action is 
mandated, this can certainly reimbursed [sic] from any the [sic] administrative fees that may be 
charged … to a charter school.” 

This statute merely requires the charter petitioner to put a description of dispute resolution 
procedures in the charter.  Thus, the Commission finds that former section 47605, subdivision 
(b)(14), as amended by Statutes 1996, chapter 786, is not subject to article XIII B, section 6, 
because it does not mandate a school district to participate in dispute resolution. 

Negotiations and memorandum of understanding: Claimants also plead the activities of 
responding to, preparing for, and participating in negotiations regarding the development and 
execution of a memorandum of understanding to clarify the relationship between the charter 
school and school districts that delineates the responsibilities of the charter school that are not 
covered by the Charter Schools Act and the delivery of services provided by the school district or 
county office (e.g., special education services and funding). 

There is no statutory requirement to participate in negotiations and execute a memorandum of 
understanding to clarify the relationship between the charter school and the school district.  
Therefore, the Commission finds that this activity is not subject to article XIII B, section 6. 

Reimburse loan fund: Claimants plead two activities based on section 41365 (as amended by 
Stats. 1999, ch. 736).  First, claimants plead providing reimbursement to the Charter School 
Revolving Loan fund for monies loaned to a charter school that is formed as or operated by a 
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nonprofit public benefit corporation.  Claimants also plead the activity of being liable for a 
loan that was made to a charter school that is incorporated.  The statute at issue was amended 
by Statutes 1999, chapter 736 as follows (note strikeout deletions and italics for additions): 

   (b) Loans may be made from moneys in the Charter School Revolving Loan 
Fund to school districts a chartering authority for charter schools that are not a 
conversion of an existing school, or directly to a charter school that qualifies to 
receive funding pursuant to Chapter 6 (commencing with Section 47630) that is 
not a conversion of an existing school, upon application of a school district 
chartering authority or charter school and approval by the Superintendent of 
Public Instruction. A loan is for use by the charter school during the period 
from the date the charter is granted pursuant to Section 47605 and to the end of 
the fiscal year in which the charter school first enrolls pupils.  Money loaned to 
a school district chartering authority for a charter school, or to a charter school, 
pursuant to this section shall be used only to meet the purposes of the charter 
granted pursuant to Section 47605.  The loan to a school district chartering 
authority for a charter school, or to a charter school, pursuant to this 
subdivision shall not exceed  two hundred  fifty thousand dollars  ($50,000)   
($250,000).  This subdivision does not apply to a charter school that obtains 
renewal of a charter pursuant to Section 47607.  
   (c) During each of the two successive fiscal years Commencing with the first 
fiscal year following the fiscal year the charter school first enrolls pupils, the 
Controller shall deduct from apportionments made to the school district 
chartering authority or charter school, , an amount equal to one-half of the 
amount loaned to the school district  for the charter school under this section 
and pay the same amount into the Charter School Revolving Loan Fund in the 
State Treasury.  Repayment of the full amount loaned to the chartering authority 
shall be deducted by the Controller in equal annual amounts over a number of 
years agreed upon between the loan recipient and the State Department of 
Education, not to exceed five years for any loan. 
   (d) (1) Notwithstanding other provisions of law, a loan may be made directly 
to a charter school pursuant to this section only in the case of a charter school 
that is incorporated. 
   (2) Notwithstanding other provisions of law, in the case of default of a loan 
made directly to a charter school pursuant to this section, the chartering 
authority shall, also, be liable for repayment of the loan. 

Claimants plead two activities.  As to the first: ‘reimbursing the loan fund for loan(s) to a 
charter school that is formed as or operated by a nonprofit public benefit corporation,’ there is 
no language in the statute that requires this.  Obtaining a loan is merely authorized.  
Subdivision (d)(1) states, “a loan may be made directly to a charter school …”  [Emphasis 
added.]  Therefore, the Commission finds that this activity is not mandated by the state, and 
therefore, not subject to article XIII B, section 6. 

As to the second activity of being liable for a charter school loan in the event of default, 
subdivision (d)(2) of section 41365 (as amended by Stats. 1999, ch. 736) states, “in the case of 
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default of a loan made directly to a charter school pursuant to this section, the chartering 
authority shall,[ ]62  also, be liable for repayment of the loan.”  However, being liable for a loan is 
not a reimbursable activity.  Repayment is provided for in subdivision (c) of the statute by 
requiring the State Controller to deduct loan payments.  As to the loan itself, reduction in state 
funding (in this case, for the Controller to deduct loan payments) does not transform the costs 
into a reimbursable mandate.63   

Therefore, the Commission finds that school district liability for a charter school loan is not a 
reimbursable activity subject to article XIIIB, section 6.64   

Findings on denial:  Claimants plead the activity of requiring “a school district or county office 
of education to make written factual findings, specific to a particular charter school petition, 
setting forth specific facts for denial of a charter petition.”  (Ed. Code, § 47605, subd. (b), as 
amended by Stats. 1998, ch. 34). 

The 1998 amendment added to the statute, in pertinent part, “The governing board of the school 
district shall not deny a petition for the establishment of a charter school unless it makes written 
factual findings, specific to the particular petition, setting forth specific facts to support one, or 
more, of the following findings: …”   

DOF comments as follows: 

     Section 47605 (b), amended by Chap. 34/98, creates a state mandate because a 
Chartering School District is now required to make written factual findings 
regarding a particular charter school petition. … While this explicit requirement is 
new, DOF requests the Commission to develop the parameters and guidelines for 
this within the context of Charter Schools I. 

Section 47605, subdivision (b), mandates an activity on school districts by requiring 
written factual findings when a charter petition is denied.  Therefore, the Commission 
finds that this statute is subject to article XIII B, section 6,65 so it is further discussed 
below under issues 2 and 3. 

 
62 According to Education Code section 75, “’Shall’ is mandatory and ‘may’ is permissive.” 
63 Kern High School Dist., supra, 30 Cal.4th 727, 748, citing County of Sonoma, supra, 84 
Cal.App.4th 1264.   
64 As alternative grounds for denial, the activity is not new, as school districts were liable for 
loans under the prior statute (former Ed. Code, § 41365, subd. (b)).  And the test claim statute 
was later amended (Stats. 2000, ch. 586) to make charter schools liable for their own loans.   
65 Claimants also plead the following activities: (1) preparing and adopting policies, procedures, 
and forms for reviewing and approving or denying charter petitions, and other activities required 
by the test claim statutes and executive order and (2) training staff regarding the requirement of 
the test claim legislation and the policies, procedures and forms.  Claimants provide no citation 
or authority for these activities. 

Subdivision (b) of section 47605 states that after charter petition review and a public hearing, 
“the school district shall either grant or deny the charter” within a specified timeframe unless 
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Transfer funds in lieu of property taxes: Claimants plead the activity of “Calculating, 
processing and advancing payments of property taxes to charter schools.”   

The test claim statute, Education Code section 47635, states in part:  

     (a) A sponsoring local educational agency shall annually transfer to each of its 
charter schools funding in lieu of property taxes equal to the lesser of the 
following two amounts: … (b) The sponsoring local educational agency shall 
transfer funding in lieu of property taxes to the charter school in monthly 
installments, by no later than the 15th of each month.66  [Emphasis added.]   

DOF argues that these requirements do not constitute a new program or higher level of service 
because the district would have to incur financing costs and interest for the average daily 
attendance irrespective of the child’s attendance in a charter school or other school in the district.  
DOF argues that “in virtually all cases where financing would have been necessary, the 
chartering school district would incur the cost of financing cash flow for property tax timing with 
or without the charter school in existence.” 

Section 47635 requires a school district or county office of education to transfer funding as 
prescribed because it uses the word “shall.”67  The Commission finds, therefore, that section 
47635, as added by Statutes 1999, chapter 78, is subject to article XIII B, section 6 because it 
mandates an activity on a “sponsoring local educational agency” (i.e., school district or county 
office of education). 

Financial information: Claimants plead the activity of “Requesting, reviewing, analyzing and 
processing financial information and data from charter schools and compiling required forms and 
reports to submit to the CDE.  Claimants maintain that this activity is mandated by a letter from 
CDE, dated May 22, 2000, which requires charter granting agencies to include charter school 
financial information in the granting agency’s annual statement of all receipts and expenditures.   

The Commission finds that the CDE letter is an “executive order” as defined by Government 
Code section 17516.68  The letter states, in pertinent part,  

 
the district makes “written factual findings, specific to the particular petition” that it should not 
be approved.  Criteria for denial are also specified under subdivision (b).  However, the 
claimed activities of preparing policies and procedures and training staff do not appear on the 
face of the statute.  Therefore, the Commission finds that adopting policies and procedures and 
forms are not activities that are mandated by the state under section 47605, subdivision (b).  
These activities may be considered during the parameters and guidelines phase to determine 
whether they are “the most reasonable methods of complying with [a] mandate.” (Cal. Code 
Regs., tit 2, § 1183.12, subd. (b)(2)). 
66 Added by Statutes 1999, chapter 78. 
67 Education Code section 75: “’Shall’ is mandatory and ‘may’ is permissive.” 
68 According to Government Code section 17516, an ‘executive order’ for mandates purposes is 
“any order, plan, requirement, rule, or regulation issued by any of the following: (a) The 
Governor. (b) Any officer or official serving at the pleasure of the Governor.  (c) Any agency, 
department, board, or commission of state government.” 
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Because the LEA [local educational agency, i.e., school district] is responsible for 
reporting all of its revenues and expenditures [Ed. Code, §§ 1628 & 42100] the 
LEA must include the revenues and expenditures generated by the charter school 
in the LEA’s annual statement. 

CDE required including this information in the annual statement only between May 22, 2000 and 
June 30, 2001, because the May 22, 2000 CDE letter was superseded by subsequent CDE 
correspondence.  In a letter to county education officials dated April 5, 2004, CDE states,  

The submission of charter school financial data to CDE has been optional for the 
past two fiscal years.  Now that the regulations and reporting formats required by 
Education Code sections 1628 and 42100 (as amended by AB 1994) are in place, 
charter school financial reporting is required for fiscal year 2003-2004 and 
for subsequent fiscal years.69  [Emphasis in original.] 

Given that the submission of charter school financial data to CDE has “been optional for the past 
two fiscal years,” referring to fiscal years 2001-2002 and 2002-2003, the reports were voluntary 
during that period and therefore were not mandated by the state.  The Commission finds, 
therefore, that the charter school financial information submitted by a school district or county 
office of education to CDE is only a mandated activity from May 22, 2000 (the date of the CDE 
letter) until June 30, 2001 (the last date of fiscal year 2000-2001).   

DOF states, “This is not a mandate because financial reporting from schools within a district is 
not a new program.  These activities were always a part of the duties of the District and would be 
necessary without designation of a school as a charter school.”  DOF’s argument goes to the 
existence of a new program or higher level of service (discussed below), not a state-mandated 
program.   

There is no requirement in the CDE letter, as claimant alleges, for “requesting, reviewing, 
analyzing and processing” financial information.  Therefore, the Commission finds that these 
activities are not mandated by the letter, but they may be considered during the parameters and 
guidelines phase to determine whether they are the most reasonable methods of complying with 
the mandate.70

The CDE letter, however, uses the term ‘must,’ which is mandatory.71  Thus, based on its plain 
language, the Commission finds that between May 22, 2000 and June 30, 2001, the CDE letter 
imposed a state mandate on school districts for including the revenues and expenditures 
generated by the charter school in the LEA’s annual statement, in a format specified by CDE.  
Since this activity is subject to article XIII B, section 6, it is further discussed below. 

 

 
 

69 See <http://www.cde.ca.gov/fg/ac/co/charterreport0203.asp> as of January 20, 2006.  Because 
no test claim has been filed on it, the Commission makes no finding on this April 5, 2004 CDE 
letter or the statutes cited in it. 
70 California Code of Regulations, title 2, section 1183.12, subdivision (b)(2). 
71 California Teachers Assn. v. Governing Board (1977) 70 Cal.App.3d 833, 842.  
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E.  Does the remaining test claim legislation constitute a “program” within the meaning 
of article XIII B, section 6?   

Of the activities discussed above, only the following are subject to article XIII B, section 6.  
Thus, the “test claim legislation” now refers only to these activities and statutes or executive 
order: 

• Findings on denial:  making written factual findings, specific to a particular charter 
school petition, setting forth specific facts for denial of a charter petition, (§ 47605, subd. 
(b), as amended by Stats. 1998, ch. 34). 

• Transfer funds in lieu of property taxes: transferring funds in lieu of property tax 
payments to charter schools, (§ 47635, added by Stats. 1999, ch. 78). 

• Financial information: between May 22, 2000 and June 30, 2001, including the 
revenues and expenditures generated by the charter school in the LEA’s annual statement 
(letter from CDE, dated May 22, 2000).   

In order for the test claim legislation to be subject to article XIII B, section 6 of the California 
Constitution, the legislation must constitute a “program,” defined as a program that carries out 
the governmental function of providing a service to the public, or laws which, to implement a 
state policy, impose unique requirements on local governments and do not apply generally to 
all residents and entities in the state. 72  Only one of these findings is necessary to trigger 
article XIII B, section 6.73

The remaining activities at issue concern administration and oversight of charter schools or 
handling of charter school petitions, all of which are related to public education.  The courts have 
held that education is a peculiarly governmental function administered by local agencies as a 
service to the public.74  Thus, the Commission finds that the test claim legislation constitutes a 
program that carries out the governmental function of providing a service to the public.   

Moreover, the activities are solely applicable to school districts or county offices of education.  
Therefore, the test claim legislation imposes unique requirements on these organizations that do 
not apply generally to all residents or entities of the state.  Accordingly, the Commission finds 
that the test claim legislation constitutes a “program” and is therefore subject to article XIII B, 
section 6 of the California Constitution.  

 

 

 

 
72 County of Los Angeles, supra, 43 Cal.3d 46, 56. 
73 Carmel Valley Fire Protection District v. State of California, et al. (1987) 190 Cal.App.3d 
521, 537. 
74 Long Beach Unified School Dist., supra, 225 Cal.App.3d at 172 states, “although numerous 
private schools exist, education in our society is considered to be a peculiarly governmental 
function ... administered by local agencies to provide service to the public.” 
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Issue 2:  Does the test claim legislation impose a new program or higher level of service on 
school districts within the meaning of article XIII B, section 6? 

To determine whether the “program” is new or imposes a higher level of service, the test claim 
legislation is compared to the legal requirements in effect immediately before enacting the test 
claim legislation.75  Each activity is discussed separately.  

Findings on denial:  Section 47605, subdivision (b), as amended by Statutes 1998, chapter 34, 
prohibits districts from denying a charter petition unless it makes written findings of fact that 
(1) the charter school presents an unsound educational program for pupils; (2) petitioners are 
demonstrably unlikely to successfully implement the educational program; (3) the petition does 
not include the required number of signatures; (4) the petition does not contain reasonably 
comprehensive descriptions of specified subject matter.  

Prior law authorized the district to approve the charter if it determined that the petition contained 
the required number of signatures and descriptions of (1) the educational program of the school, 
(2) the measurable pupil outcomes, (3) method by which pupil progress toward meeting pupil 
outcomes is measured; (4) governance structure of the school, including process to ensure 
parental involvement; (5) qualifications of employees; etc (all of which are still required in the 
charter). 

DOF comments “while this explicit requirement is new, DOF requests the Commission to 
develop the parameters and guidelines for this within the context of Charter Schools I [under 
which districts] are permitted to file mandate claims for the statutory requirement that they grant 
or deny the petition within 60 days of receiving the petition.”76

Because the district is now required to make written findings in case of a charter petition denial 
that it was not required to make under prior law, the Commission finds that section 47605, 
subdivision (b), as amended by Statutes 1998, chapter 34, constitutes a new program or higher 
level of service for making written findings of fact that: (1) the charter school presents an 
unsound educational program for pupils; (2) petitioners are demonstrably unlikely to 
successfully implement the educational program; (3) the petition does not include the required 
number of signatures; (4) the petition does not contain reasonably comprehensive descriptions, 
as specified in the statute. 

Transfer funds in lieu of property tax: Section 47635, added by Statutes 1999, chapter 78 
states, in part, “(a) A sponsoring local educational agency shall annually transfer to each of its 
charter schools funding in lieu of property taxes equal to the lesser of the following two amounts: 
… (b) The sponsoring local educational agency shall transfer funding in lieu of property taxes to 
the charter school in monthly installments, by no later than the 15th of each month.”77   

 
75 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
76 Claimants state that they would request that the Charter Schools parameters and guidelines be 
amended to include new reimbursable activities under this claim. 
77 This provision was amended by Statutes 2001, chapter 586 to add subdivision (b)(5), 
excluding pupils in a charter school of a nonbasic aid school district under certain circumstances, 
subject to exceptions. 

249



24  

99-TC-14 Charter Schools III 
 Statement of Decision    

                                                

Under prior law, charter schools received funding through apportionments from the 
Superintendent of Public Instruction (SPI).78  

In its comments on the draft staff analysis, DOF argues that this activity is not a new program or 
higher level of service: 

…providing funding to local schools, whether or not a charter school, is an 
ordinary and historical activity of school districts and county offices of education.  
Depending on the proportion of total funding that property taxes constitute, the 
chartering authority would have to incur the cost of financing cash flow for 
property tax timing with or without the charter school in existence.  Any 
administrative costs of the funding transfer associated with the existence of a 
charter school would be minimal, and in the case of conversion charter schools, 
not a new cost. 

DOF cites no legal requirement for this ‘ordinary and historical’ activity.  And although the 
Education Code indicates that the SPI computes property taxes for allocation by each county 
superintendent of schools,79 there is no requirement for county superintendents or districts to 
monthly transfer funds in lieu of property taxes to schools as the test claim statute does.  
Moreover, DOF ignores prior law (former Ed. Code, § 47612), which before it was repealed by 
Statutes 1999, chapter 78, required the SPI to apportion funds to charter schools, in contrast to 
the test claim statute that requires school districts to transfer funds to charter schools.80  Finally, 
even assuming the transfer of funds were required of school districts under prior law, there is no 
indication the requirement would have applied to charter schools because Education Code 
section 47610 exempts charter schools from most laws governing school districts.81   

Therefore, because the record indicates that local educational agencies (school districts or county 
offices of education that would perform this activity) were not required before the test claim 
statute to transfer funds in lieu of property taxes, the Commission finds that doing so in 
accordance with section 47635 constitutes a new program or higher level of service on school 
districts.  This is limited to the administrative activity of transferring the funds to charter schools. 

 
78 Former Education Code section 47612, repealed by Statutes 1999, chapter 78. 
79 Education Code sections 2570 and 2571. 
80 Under this repealed section, the funds were apportioned “pursuant to Article 2 (commencing 
with Section 42238) of Chapter 7 of Part 24 [of the Education Code].”  (former Ed. Code, 
§ 47612).  Section 42238, subdivision (h), requires the SPI to apportion to each school district 
funds minus property tax revenue “pursuant to … Chapter 3 (commencing with Section 75) and 
Chapter 6 (commencing with Section 95) …. of the Revenue and Taxation Code.”  These 
Revenue and Taxation Code sections require the county auditor to apportion revenues to school 
entities (§ 75.7, subd. (c) & § 96).  There is no requirement on school districts. 
81 And if fund transfers from districts to schools were past practice but not legally required, the 
test claim statute could be a reimbursable mandate anyway under Government Code section 
17565, which states: “If a local agency or a school district, at its option, has been incurring costs 
which are subsequently mandated by the state, the state shall reimburse the local agency or 
school district for those costs incurred after the operative date of the mandate.” 
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Financial information: In a letter to school districts and county offices of education from CDE 
dated May 22, 2000, CDE stated: 

Because the LEA [local educational agency] is responsible for reporting all of its 
revenues and expenditures [Ed. Code, §§ 1628 & 42100] the LEA must include 
the revenues and expenditures generated by the charter school in the LEA’s 
annual statement. 

As noted above, including this information in the district’s annual statement was required only 
between May 22, 2000 and June 30, 2001, because the CDE letter was superseded by April 5, 
2004 CDE correspondence that stated “The submission of charter school financial date to CDE 
has been optional for the past two fiscal years [i.e., 2001-2002 and 2002-2003].”82   

DOF states, “This is not a mandate because financial reporting from schools within a district is 
not a new program.  These activities were always a part of the duties of the District and would be 
necessary without designation of a school as a charter school.”  DOF reiterates this argument in 
its comments on the draft staff analysis. 

Under Education Code section 42100, the school district files “an annual statement of all receipts 
and expenditures of the district for the preceding fiscal year” with the Superintendent of Public 
Instruction.  Section 1628 contains a parallel reporting provision for county offices of education.  
Charter schools were outside the scope of these reporting requirements, however, until these 
sections were amended by Statutes 2002, chapter 1058.83

Charter schools are generally exempt from the provisions of the Education Code,84 and until the 
CDE letter, no exception was made for financial reporting.  In other words, prior to the 
May 22, 2000 CDE letter, school districts were not required to provide charter school revenue 
and expenditure information to CDE.  Therefore, the Commission finds that including the 
revenues and expenditures generated by the charter school in the school district’s or county 
office of education’s annual statement to CDE is a new program or higher level of service. 

Issue 3:  Does the test claim legislation impose “costs mandated by the state” within the 
meaning of Government Code sections 17514 and 17556? 

In order for the test claim legislation’s activities to impose a reimbursable state-mandated 
program under article XIII B, section 6 of the California Constitution, the activities must impose 
increased costs mandated by the state.85  In addition, no statutory exceptions as listed in 
Government Code section 17556 can apply.  Government Code section 17514 defines “costs 
mandated by the state” as: 

 
82 See <http://www.cde.ca.gov/fg/ac/co/charterreport0203.asp> as of January 20, 2006.  Because 
no test claim has been filed on it, the Commission makes no finding on this April 5, 2004 CDE 
letter or the statutes cited in it. 
83 This analysis makes no findings on Education Code sections 42100 and 1628, as amended by 
Statutes 2002, chapter 1058 because no test claim has been filed on the amended statutes. 
84 Education Code section 47610. 
85 Kern High School Dist., supra, 30 Cal. 4th 727, 736; Lucia Mar Unified School Dist., supra, 
44 Cal.3d 830, 835; Government Code section 17514. 
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[A]ny increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, 
or any executive order implementing any statute enacted on or after 
January 1, 1975, which mandates a new program or higher level of service of 
an existing program within the meaning of Section 6 of Article XIII B of the 
California Constitution. 

The final issue is whether the test claim legislation imposes costs mandated by the state within 
the meaning of Government Code sections 17556 and 17514. 

As a result of Statutes 1998, chapter 34, (Ed. Code, § 47613, former § 47613.7)86 school districts 
(or other chartering agencies, as defined in (e) below) may charge a fee from one to three percent 
of the charter school’s revenue for “supervisorial oversight.”  This fee statute states: 

     (a) Except as set forth in subdivision (b), a chartering agency may charge for 
the actual costs of supervisorial oversight of a charter school not to exceed 1 
percent of the revenue of the charter school. 
     (b) A chartering agency may charge for the actual costs of supervisorial 
oversight of a charter school not to exceed 3 percent of the revenue of the charter 
school if the charter school is able to obtain substantially rent free facilities from 
the chartering agency. 
     (c) A local agency that is given the responsibility for supervisorial oversight of 
a charter school, pursuant to paragraph (1) of subdivision (k) of Section 47605, 
may charge for the actual costs of supervisorial oversight, and administrative 
costs necessary to secure charter school funding.[ ]87   A charter school that is 
charged for costs under this subdivision may not be charged pursuant to 
subdivision (a) or (b). 
     (d) This section does not prevent the charter school from separately purchasing 
administrative or other services from the chartering agency or any other source. 
     (e) For the purposes of this section, a chartering agency means a school 
district, county department of education, or the State Board of Education, that 
granted the charter to the charter school. 
     (f) For the purposes of this section, "revenue of the charter school" means the 
general purpose entitlement and categorical block grant, as defined in 
subdivisions (a) and (b) of Section 47632. 

Although the term “supervisorial oversight” is not defined in statute, the duties of a chartering 
authority for which the fee may be charged were enacted after the test claim statutes in Education 

 
86 In its Statement of Decision for Charter Schools II, the Commission determined that section 
47613 does not contain a reimbursable state-mandated program.  The section 47613 fee, 
however, is a recognized offset in the Charter Schools II consolidated parameters and guidelines. 
87 As originally enacted, the sentence ended with “not to exceed 3 percent of the revenue of the 
charter school.” 
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Code sections 47604.32 (duties of chartering authority) and 47604.33 (annual financial 
reports).88  In a report on charter schools, the Office of the Legislative Analyst stated: 

The oversight fee is intended to help a school district pay for such activities as 
reviewing charter petitions, evaluating charter school reports, responding to 
complaints from charter school parents, investigating charter school fiscal 
irregularities, and visiting charter school sites.89   

Thus, the issue is whether Government Code section 17556, subdivision (d), would preclude 
reimbursement for the remaining activities.  This provision states: 

The commission shall not find costs mandated by the state, as defined in Section 
17514, in any claim submitted by a local agency or school district, if, after a 
hearing, the commission finds that: [¶]…[¶] 
   (d) The local agency or school district has the authority to levy service charges, 
fees, or assessments sufficient to pay for the mandated program or increased level 
of service. 

Each of the remaining activities in the test claim legislation is analyzed to determine whether the 
school district fee of section 47613 would preclude reimbursement within the meaning of 
Government Code section 17556, subdivision (d). 

Findings on denial:  Section 47605, subdivision (b), (as amended by Stats. 1998, ch. 34), 
prohibits districts from denying a charter petition unless it makes written findings of fact of one 
or more of the following: (1) the charter school presents an unsound educational program for 
pupils; (2) petitioners are demonstrably unlikely to successfully implement the educational 
program; (3) the petition does not include the required number of signatures; (4) the petition does 
not contain reasonably comprehensive descriptions, as specified.  

Because these findings would be made upon denial of a petition, there would be no charter 
school to which “supervisorial oversight” would apply.  Therefore, this provision falls outside 
the charter school fee the district may charge.  As a result, the Commission finds that section 
47605, subdivision (b), as amended by Statutes 1998, chapter 34, imposes costs mandated by the 
state, and that Government Code section 17556, subdivision (d) does not apply. 

Transfer funds in lieu of property taxes: Section 47635, (added by Stats. 1999, ch. 78) states, 
in part,  

     (a) A sponsoring local educational agency shall annually transfer to each of its 
charter schools funding in lieu of property taxes equal to the lesser of the 
following two amounts: …  

 
88 Added by Statutes 2003, chapter 892.  The Commission makes no findings on these code 
sections because no test claim has been filed on them. 
89 Office of the Legislative Analyst, “Assessing California’s Charter Schools” (January 2004); 
See <http://www.lao.ca.gov/2004/charter_schools/012004_charter_schools.htm> [as of 
January 13, 2006]. 
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     (b) The sponsoring local educational agency shall transfer funding in lieu of 
property taxes to the charter school in monthly installments, by no later than the 
15th of each month.” 

There is no indication in the record that transferring property tax funds to charter schools 
constitutes “supervisorial oversight.”  Rather, this is an administrative function that districts or 
county offices of education perform in addition to their oversight responsibilities.  Thus, the 
issue is whether a local educational agency that operates under the ‘administrative’ fee authority 
of section 47613, subdivision (c) would be eligible for reimbursement.  This subdivision reads: 

     (c) A local agency that is given the responsibility for supervisorial oversight of 
a charter school, pursuant to paragraph (1) of subdivision (k) of Section 47605, 
may charge for the actual costs of supervisorial oversight, and administrative 
costs necessary to secure charter school funding.  A charter school that is 
charged for costs under this subdivision may not be charged pursuant to 
subdivision (a) or (b).  [Emphasis added.] 

The ‘local agency given the responsibility’ is described in section 47605, subdivision (k)(1) as 
follows:   

The State Board of Education [SBE] may, by mutual agreement, designate its 
supervisorial and oversight responsibilities for a charter school approved by the 
State Board of Education to any local education agency in the county in which the 
charter school is located or to the governing board of the school district that first 
denied the petition. 

Reading section 47613, subdivision (c), together with section 47605, subdivision (k)(1), it is 
clear that in order to impose the administrative fee authority of section 47613, subdivision (c), 
the ‘local agency’ must (1) be given responsibility for supervisorial oversight by SBE; (2) obtain 
that responsibility by ‘mutual agreement;’ and (3) have a charter school approved by SBE 
(originally denied by a school district).   

The fee authority given these ‘local agencies’ under section 47613, subdivision (c) is for 
“administrative costs necessary to secure charter school funding.”  Transferring funds in lieu of 
property taxes to a charter school is a cost within the scope of those necessary to secure charter 
school funding.  Therefore, a local agency90 that has fee authority under section 47613, 
subdivision (c), has fee authority under Government Code section 17556, subdivision (d) and is 
therefore not eligible for reimbursement for activities under section 47635 (added by Stats. 1999, 
ch. 78). 

Other local educational agencies that impose fee authority under section 47613, subdivisions (a) 
or (b), do so for purposes of ‘supervisorial oversight’ and do not have fee authority for 

 
90 One of the definitions of “Sponsoring local educational agency” in the charter school fiscal 
statutes is: “In cases where a charter is granted by the State Board of Education after having been 
previously denied by a local educational agency, … the local educational agency designated by 
the State Board of Education pursuant to paragraph (1) of subdivision (k) of Section 47605 or if 
a local educational agency is not designated, the local educational agency that initially denied the 
charter petition.” (Ed. Code, § 47632, subd. (i)(3)). 

254



29  

99-TC-14 Charter Schools III 
 Statement of Decision    

                                                

administrative costs necessary to secure charter school funding.  And “A charter school that is 
charged for costs under this subdivision [(c)] may not be charged pursuant to subdivision (a) or 
(b).”91  Therefore, except for local agencies under section 47613, subdivision (c), and section 
47605, subdivision (k)(1), the Commission finds that section 47635, (added by Stats. 1999, 
ch. 78), imposes costs mandated by the state and that Government Code section 17556, 
subdivision (d) does not apply. 

Financial information: In a letter to school districts and county offices of education from CDE 
dated May 22, 2000, CDE states:  

Because the LEA [local educational agency] is responsible for reporting all of its 
revenues and expenditures the LEA must include the revenues and expenditures 
generated by the charter school in the LEA’s annual statement.  [The letter goes 
on to specify the reporting format.] 

As noted above, including this information in the district’s annual statement was required only 
between May 22, 2000 and June 30, 2001, due to superseding CDE correspondence.92

The Commission finds that the original fee authority of section 47613 does not apply to 
including revenues and expenditures generated by the charter school in the school district’s or 
county office of education’s annual statement to CDE, in a format specified by CDE. 

The fee authority does not extend to this report because, for the period CDE required it (from 
May 22, 2000 to June 30, 2001), including charter schools in the annual statement did not 
constitute ‘supervisorial oversight’ of the charter school.  Rather, it is a report submitted to the 
state pursuant to the CDE letter.93  Therefore, the Commission finds that the fee authority of 
Government Code section 17556, subdivision (d) does not extend to school districts or county 
offices of education that operate under fee authority of section 47613, subdivisions (a) or (b). 

In comments on the draft staff analysis, DOF states:  

[T]he oversight fee authorized in Section 47613 offsets any costs associated with 
this activity on the part of a chartering authority, as nothing in current law 
suggests that reporting is not a normal part of oversight.  In fact, current law 
(Section 42100, subdivision (b)) now requires charter schools to submit an annual 
statement of receipts and expenditures to a chartering authority for inclusion in its 
annual report to the state.  

 
91 Education Code section 47613, subdivision (c). 
92 See <http://www.cde.ca.gov/fg/ac/co/charterreport0203.asp> as of January 20, 2006.  Because 
no test claim has been filed on it, the Commission makes no finding on this April 5, 2004 CDE 
letter or the statutes cited in it. 
93 As to county offices of education only, the activity of charter school financial reporting to the 
state was codified effective January 1, 2003 (Stats. 2002, ch. 1058) as an amendment to section 
1628.  School districts are not required to forward the charter school information to CDE 
(§ 42100, subd. (b)), only to the county office of education.  The Commission makes no findings 
on these statutes because no test claim has been filed on them.   
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DOF goes on to discuss other subsequently enacted statutes (Ed Code, §§ 47604.32 & 47604.33) 
that require the charter school to submit financial reports to the school district, with costs to be 
covered by the fee authority of section 47613.  

DOF correctly reads the current charter school financial reporting statutes.  Sections 42100 and 
1628 were amended by Statutes 2002, chapter 1058, to require charter school financial reporting 
to school districts, and to CDE through county offices of education.  The following year, sections 
47604.32 and 47604.33 were enacted (Stats. 2003, ch. 892) to make that reporting activity, 
among others, subject to the ‘supervisorial fee’ authority of section 47613.  

DOF’s citations to these statutes, however, are not relevant because they were enacted two to 
three years after the CDE letter.94  Subsequent legislative declarations are not binding as to the 
intent of the Legislature that enacted an earlier statute,95 and especially not binding as to the 
intent of CDE’s letter (as the letter is an “executive order”96 and not a statute).  And nothing in 
the legislative history of Education Code sections 47604.32 and 47604.33 (Stats. 2003, ch. 892) 
indicates the Legislature was clarifying a preexisting law or CDE requirement (which was not a 
requirement after June 30, 2001 anyway, as explained above).  Rather, the 2003 statutes were 
enacted based on a November 2002 report of the Bureau of State Audits that recommended 
oversight of charter schools by chartering entities.97   

Similarly, nothing in the legislative history of the 2002 amendments (Ed. Code, §§ 42100 & 
1628) indicates that the fee authority applied to charter school financial reporting, even though 
the fee authority had existed since 1998, and even though the legislature recognized the potential 
for state mandated costs.98  It is a rule of statutory construction that the Legislature is deemed to 
be aware of statutes in existence when enacting or amending new statutes, and that they were 
enacted or amended in light thereof.99  The fee authority in section 47613 had existed for four 
years when Statutes 2002, chapter 1058 was enacted, so had the Legislature intended the fee to 
apply, it would have so indicated in chapter 1058’s amendment or legislative history.  Thus, 
there is no evidence in the record that the fee authority of section 47613 “for supervisorial 

 
94 Section 42100 was enacted by Statutes 2002, chapter 1058; sections 47604.32 & 47604.33 
were enacted by Statutes 2003, chapter 892.   
95 People v. Cruz (1996) 13 Cal. 4th 764, 781. 
96 Government Code section 17516 defines executive order as “any order, plan, requirement, 
rule, or regulation issued by any of the following: (a) the Governor. (b) Any officer or official 
serving at the pleasure of the Governor. (c) Any agency, department, board, or commission of 
state government.” 
97 Assembly Floor Analysis, Analysis of Assembly Bill No. 1137 (2003-2004 Reg. Sess.) as 
amended September 4, 2003, page 3. 
98 Senate Rules Committee, Office of Senate Floor Analyses, Analysis of Assembly Bill No. 
1994 (2001-2002 Reg. Sess.) as amended August 28, 2002, pages 4-5. 
99 Schifando v. City of Los Angeles (2003) 31 Cal.4th 1074, 1096.
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oversight” applied to charter school reporting of revenues and expenditures prior to Statutes 
2003, chapter 892 (Ed. Code, §§ 47604.32 & 47604.33).   

Therefore, for the reasons discussed above, the Commission finds that the fee authority provision 
in Government Code section 17556, subdivision (d) does not preclude reimbursement for a 
school district or county office of education to include the revenues and expenditures generated 
by the charter school in the school district’s or county office of education’s annual statement, 
between May 22, 2000 and June 30, 2001, in a format specified by CDE.   

Conclusion  

The Commission finds as follows: 

• Charter schools are not eligible claimants under article XIII B, section 6 and applicable 
statutes. 

• The test claim statutes impose a reimbursable state-mandated program on school districts 
or county offices of education within the meaning of article XIII B, section 6 of the 
California Constitution and Government Code sections 17514 and 17556 for the 
following activities: 

• Findings on denial:  Upon denial of a charter petition, a school district makes written 
findings of fact to support one or more of the following findings: (1) the charter 
school presents an unsound educational program for pupils; (2) petitioners are 
demonstrably unlikely to successfully implement the educational program; (3) the 
petition does not include the required number of signatures; (4) the petition does not 
contain reasonably comprehensive descriptions, as specified in statute (§ 47605, subd. 
(b), amended by Stats. 1998, ch. 34).100 

• Transfer funds in lieu of property taxes: except for local educational agencies that 
charge fees under Education Code section 47613, subdivision (c), a school district or 
county office of education that sponsors a charter school and transfers funds in lieu of 
property taxes to the charter school (§ 47635, added by Stats. 1999, ch. 78). 

• Financial information: for school districts or county offices of education that are 
chartering authorities, including the revenues and expenditures generated by the 
charter school in the in the school district’s or county office of education’s annual 
statement, in a CDE-specified format.  This activity is only reimbursable from May 
22, 2000 until June 30, 2001. 

The Commission also finds that, except for statutes over which the Commission lacks 
jurisdiction because they were decided in a prior test claim, all other test claim statutes and 
executive orders pled by the claimants do not contain a reimbursable state-mandated program. 

 
100 This activity does not apply to a county office of education. 
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Education Code Sections 47605,  
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Government Code section 3540, et seq., 
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By Western Placer Unified School District, 
Claimant. 

No. 99-TC-05 

Charter School Collective Bargaining 

STATEMENT OF DECISION PURSUANT TO 
GOVERNMENT CODE SECTION 17500  
ET SEQ.; TITLE 2, CALIFORNIA CODE OF 
REGULATIONS, DIVISION 2, CHAPTER 2.5, 
ARTICLE 7 
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The attached Statement of Decision of the Commission on State Mandates is hereby adopted in 
the above-entitled matter. 
 
 
 
 
________________________________ ________________ 
PAULA HIGASHI, Executive Director Date 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM ON: 

Education Code Sections 47605,  
subdivision (b)(5)(O) and 47611.5; 
Government Code section 3540, et seq., 
Statutes 1999, Chapter 828; 

 

Filed on November 29, 1999 

By Western Placer Unified School District, 
Claimant. 

Case No.:  99-TC-05 

Charter School Collective Bargaining  

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT CODE 
SECTION 17500 ET SEQ.; TITLE 2, 
CALIFORNIA CODE OF 
REGULATIONS, DIVISION 2,  
CHAPTER 2.5, ARTICLE 7. 

(Adopted on July 28, 2006) 

 

STATEMENT OF DECISION 
The Commission on State Mandates (“Commission”) heard and decided this test claim during 
two regularly scheduled hearings on May 25, 2006, and July 28, 2006.  David Scribner, Scribner 
Consulting Group, Inc. appeared for and represented Western Placer Unified School District.  
Eric Premack appeared for Charter Voice at the May 25, 2006 hearing.  Susan Geanacou 
appeared for the Department of Finance. 

The law applicable to the Commission’s determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code  
section 17500 et seq., and related case law. 

The Commission adopted the staff analysis to deny the test claim at the hearing by a vote  
of 7 to 0. 

Summary of Findings 
As to the test claim statutes, the Commission finds as follows: 

• A school district claimant does not have standing to claim reimbursement for the activities 
alleged to be mandated on a charter school. 

• Charter schools are not eligible claimants subject to article XIII B, section 6 of the California 
Constitution.  Thus, the requirement for the charter school to be subject to the EERA, as well 
as a declaration in the charter whether or not the charter school shall be deemed to be the 
exclusive public school employer, and requiring this declaration by March 31, 2000 (Ed. 
Code, § 47611.5, subds. (b) & (f)) are not activities subject to article XIII B, section 6. 

• The test claim statutes do not mandate an activity on county boards of education. 
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• Subjecting charter schools to the EERA is not a new program or higher level of service for 
school districts that are deemed the public school employer.  

• There is no evidence in the record that a school district incurs increased costs mandated by 
the state (within the meaning of Government Code sections 17514 and 17556) to make 
written findings of fact when denying a charter petition because the petition does not contain 
a reasonably comprehensive description of “A declaration whether or not the charter school 
shall be deemed the exclusive public school employer of the employees of the charter school 
for purposes of the [EERA].”  (Ed Code, § 47605, subd. (b)(5)(O).)   

Background 
Charter schools are publicly funded K-12 schools that enroll pupils based on parental choice 
rather than residential assignment.  In order to encourage innovation and provide expanded 
educational choices,1 charter schools are exempt from most laws governing public education.2  
California was the second state in the nation to authorize charter schools in 1992, and they have 
steadily increased in number and enrollment since then.3 

The test claim statutes subject charter schools to the Educational Employment Relations Act 
(EERA) or “Rodda Act.”4  Enacted in 1975, the EERA governs labor relations in California 
public schools with the stated purpose as follows: 

It is the purpose of this chapter to promote the improvement of personnel 
management and employer-employee relations within the public school systems 
… by providing a uniform basis for recognizing the right of public school 
employees to join organizations of their own choice, to be represented by the 
organizations in their professional and employment relationships with public 
school employers …and to afford certificated employees a voice in the 
formulation of educational policy.5 

The EERA creates a process for groups of school district employees that share a ‘community of 
interest’ to organize and become represented by an employee organization (or union).6  The 
EERA also defines the issues that may be negotiated between the school district and the 
                                                 
1 Education Code section 47601 includes these reasons, among others, in the Legislature’s intent 
behind establishing charter schools. 
2 Education Code section 47610.  Exceptions to the exemption in section 47610 include teachers’ 
retirement, the Charter School Revolving Loan Fund, and laws establishing minimum age for 
public school attendance.  Other areas in which charter schools are subject to the Education Code 
include pupil assessments (§ 47605, subd. (c)(1)), and teacher credentials ((§ 47605, subd. (l)). 
3 Office of the Legislative Analyst, “Assessing California’s Charter Schools” (January 2004); 
See <http://www.lao.ca.gov/2004/charter_schools/012004_charter_schools.htm> [as of 
January 13, 2006]. 
4 The EERA is in Education Code section 3540 et seq. (Stats. 1975, ch. 961, eff. July 1, 1976). 
5 Education Code section 3540 
6 Education Code section 3543. 
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employee organization,7 and defines the rules for negotiations,8 mediation,9 and dispute of 
grievances.10  It also establishes the Public Employment Relations Board (PERB)11 to administer 
the EERA and referee labor disputes. 

The Test Claim Statutes 

Education Code section 47605, subdivision (b)(5)(O)12 requires each charter school charter to 
contain, “[a] declaration whether or not the charter school shall be deemed the exclusive public 
school employer of the employees of a charter school….” 

Education Code section 47611.5 was also added by the test claim legislation.  Subdivision (b) 
states, “If the charter school is not so deemed a public school employer, the school district where 
the charter is located shall be deemed the public school employer for the purposes of [the 
EERA].”  Subdivision (f) of section 47611.5 requires, “By March 31, 2000, all existing charter 
schools …[to] declare whether or not they shall be deemed a public school employer in 
accordance with subdivision (b), and such declaration shall not be materially inconsistent with 
the charter.”  Subdivision (c) defines the scope of representation to include discipline and 
dismissal of charter school employees “if the charter … does not specify that it shall comply with 
those statutes and regulations … that establish and regulate tenure or a merit or civil service 
system.”  

The EERA, in Government Code section 3540.1, subdivision (k), as amended by the test claim 
legislation, defines “public school employer” as “the governing board of a school district, a 
school district, a county board of education, or a county superintendent of schools, or a charter 
school that has declared itself a public school employer pursuant to subdivision (b) of Section 
47611.5 of the Education Code.”  (Italicized text added by Stats. 1999, ch. 828.) 

Related Commission Decisions on Charter Schools 

On May 26, 1994, the Commission heard and decided a related test claim: Charter Schools, 
(CSM-4437).13  The Commission found that Statutes 1992, chapter 781 (Ed. Code, §§ 47605 & 
47607) is a reimbursable state-mandated program on school districts for new activities related to 
initial charter school petitions, and for monitoring and evaluating the performance of charter 
schools pertaining to the revision or renewal of approved charters. 

On November 21, 2002, the Commission adopted its Statement of Decision for the Charter 
Schools II test claim (99-TC-03) finding that Statutes 1998, chapters 34 and 673 (Ed. Code, 

                                                 
7 Education Code section 3543.2. 
8 Education Code section 3543.3. 
9 Education Code section 3548.  Impasse procedures are also in this section. 
10 Education Code section 3543. 
11 Education Code section 3541. 
12 References herein are to the Education Code unless otherwise indicated. 
13 Charter Schools (CSM-4437) Statement of Decision adopted on July 21, 1994; parameters and 
guidelines adopted on October 18, 1994.  
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§§ 47605, subds. (j)(1) & (k)(3), 47605.5, 47607, & 47614) impose reimbursable state-mandated  
activities on school districts and/or county offices of education activities related to reviewing 
renewal petitions and permitting charter schools to use school district facilities. 

On December 2, 2003, the Commission adopted consolidated parameters and guidelines for the 
Charter Schools and Charter Schools II decisions.  School districts may charge a fee from one to 
three percent of the charter school’s revenue for “supervisorial oversight” of the charter school.14 
This fee is a recognized offset in the Charter Schools parameters and guidelines.   

The Commission was scheduled to hear the Charter Schools III test claim15 at the April 26, 2006 
Commission hearing, but it was continued to the May 25, 2006 hearing.  The Charter Schools III 
claim alleges various activities related to charter school funding and accountability, and was filed 
on behalf of both school districts and charter schools. 

Related Commission Decisions on Collective Bargaining/EERA 

In the Collective Bargaining statement of decision, the Board of Control determined that Statutes 
1975, chapter 961 (the EERA) is a reimbursable mandate.  Parameters and guidelines were 
adopted on October 22, 1980, and amended seven times before the decision on the next related 
claim: Collective Bargaining Agreement Disclosure (97-TC-08). 

On March 26, 1998, the Commission adopted the decision for the Collective Bargaining 
Agreement Disclosure (97-TC-08) test claim.  The Commission found that Government Code 
section 3547.5 (Stats. 1991, ch. 1213) and CDE Management Advisory 92-01 is a reimbursable 
mandate for requiring K-14 school districts to publicly disclosing the major provisions of all 
collective bargaining agreements after negotiations, but before the agreement becomes binding. 

The parameters and guidelines for Collective Bargaining Agreement Disclosure (97-TC-08) were 
adopted in August 19, 1998, and consolidated with the Collective Bargaining parameters and 
guidelines.  The reimbursable activities in the consolidated parameters and guidelines can be 
summarized as follows: 

1. Determination of appropriate bargaining units for representation and 
determination of the exclusive representatives: 

a. Unit determination;  

b. Determination of the exclusive representative. 

2. Elections and decertification elections of unit representatives are 
reimbursable in the event the Public Employment Relations Board 
determines that a question of representation exists and orders an election 
held by secret ballot. 

                                                 
14 Education Code section 47613 (former section 47613.7, added by Stats. 1998, ch. 34).   
15 Filed on Education Code Sections 41365, 47605, subdivisions (b),(c),(d), (j) and (l), 47604.3, 
47607, subdivision (c), 47612.5, 47613 (former § 47613.7), and 47630-47664; Statutes 1996, 
Chapter 786, Statutes 1998, Chapter 34, Statutes 1998, Chapter 673, Statutes 1999, Chapter 162, 
Statutes 1999, Chapter 736, Statutes 1999, Chapter 78, California Department of Education 
Memo (May 22, 2000). 
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3. Negotiations:  reimbursable functions include -- receipt of exclusive 
representative's initial contract proposal, holding of public hearings, 
providing a reasonable number of copies of the employer's proposed 
contract to the public, development and presentation of the initial district 
contract proposal, negotiation of the contract, reproduction and 
distribution of the final contract agreement. 

4. Impasse proceedings: 

a. Mediation; 

b. Fact-finding publication of the findings of the fact-finding panel.  

5.  Collective bargaining agreement disclosure. 

6.Contract administration and adjudication of contract disputes either by 
arbitration or litigation.  Reimbursable functions include grievances and 
administration and enforcement of the contract. 

7. Unfair labor practice adjudication process and public notice complaints. 

In another related decision adopted in December 2005, the Agency Fee Arrangements Statement 
of Decision (CSM 00-TC-17, 01-TC-14), found that a portion of the EERA (Gov. Code, 
§§ 3543, 3546 & 3546.3, Cal. Code Regs, tit. 8 §§ 34030 & 34055) and its regulations constitute 
a reimbursable state-mandated program on K-14 school districts for deducting fair share fees and 
paying the amount to the employee organization, providing the exclusive representative of a 
public employee with the home address of each member of a bargaining unit, and for filing with 
PERB a list of names and job titles of persons employed in the unit described in the petition 
within a specified time.   

Claimant Position 
Claimant alleges that the test claim statutes impose a reimbursable mandate under section 6 of 
article XIII B of the California Constitution.  After summarizing the test claim statutes, claimant 
states their consequence will be “school districts (including county superintendents of schools 
that sponsor charter schools), or the charter school will incur the cost of collective bargaining, 
depending upon the election of the charter school.”16  Claimant alleges the following activities: 

• On county superintendents of schools, a higher level of service as the public 
school employer is required to assume the collective bargaining obligations of 
Government Code section 3540 through 3549 for charter schools granted under 
the authority of a county board of education when the charter school elects not to 
be the public school employer.  The county board will incur additional costs of 
having to conduct a hearing for the material change in an existing charter school’s 
charter in order to comply with the new mandate that all charter schools’ charters 
include a declaration regarding its status as the public school employer.  Although 

                                                 
16 Test Claim, page 3. 
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this is a new reimbursable activity, this cost will be covered under the existing 
Charter School mandated reimbursement program.17 

• On school districts, a higher level of service as the public school employer is 
required to assume the collective bargaining obligations of Government Code 
sections 3540 through 3549 for charter schools within their districts when the 
charter school elects not to be the “public school employer” under Section 
47611.5.  The school district that granted the charter will incur additional costs of 
having to conduct a hearing for the material change in an existing charter school’s 
charter in order to comply with the new mandate that all charter schools’ charters 
include a declaration regarding [their] status as the public school employer.  
Although this is a new reimbursable activity, this cost will be covered under the 
existing Charter School mandated reimbursement program.18 

• In those cases where the charter school declares itself to be the “public school 
employer” … new reimbursable activities as the “public school employer” 
required to assume the collective bargaining obligations of Government Code 
sections 3540 through 3549.  In addition to the costs of collective bargaining, an 
existing charter school is now mandated to amend its charter to include its 
declaration regarding its status as a “public school employer.”19 

As to the collective bargaining activities, claimant alleges activities “that mirror those already 
allowed under the Collective Bargaining reimbursement program.”20  Thus, claimant summarizes 
the activities listed in the Collective Bargaining parameter and guidelines listed above.  

In comments submitted in July 2000 in response to the Department of Finance, claimant asserts:   

[W]here the charter school elects to be the ‘public school employer’ it is the 
charter school that assumes the new program or higher level of service in that the 
charter school will now be forced to comply with the collective bargaining 
obligations of the Educational Employment Relations Act.    

Claimant agues that charter schools that make this election should be entitled to reimbursement 
under the current collective bargaining mandate reimbursement program.  If, however, the 
charter school elects not to be the “public school employer’ and the school district or the county 
office of education assume that role, claimant states that reimbursement should occur under the 
current collective bargaining program by amending the parameters and guidelines “to reflect the  
additional authority under which this obligation occurs.”  

Claimant refutes the assumption that charter school employees, for charter schools that elect not 
to become the “public school employer,” would automatically become part of the existing 
bargaining units, so no additional costs would be incurred.  Claimant states that this would occur 

                                                 
17 Test Claim, page 3-4. 
18 Test Claim, page 4. 
19 Test Claim, page 4. 
20 Test Claim, page 4, footnote 10. 
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in some cases by agreement of the parties; “however, in most cases the charter schools’ 
employees will not have community of interest with school district employees and will not 
become part of the school districts’ bargaining units.”  Claimant includes with its comments a 
copy of Assembly Bill No. 842 (Migden), a bill that was introduced in 1999 but not enacted, that 
would have required charter school employees to be included in existing bargaining units.  
Claimant attaches Assembly Bill No. 842 (hereafter AB 842) to show that the legislative intent 
was not for charter employees to join existing bargaining units.  Thus, claimant argues that “in 
most cases local educational agencies would incur costs as outlined in the collective bargaining 
mandated reimbursement program for all additional activities assumed with these new 
bargaining units (if formed).” 

State Agency Position 
In comments submitted in June 2000, the Department of Finance (Finance) states,  

If a charter school elects [not21] to be the public school employer of its employees 
for EERA purpose, and the charter school employees are subsequently placed in 
the same bargaining units with which the county office of education or school 
district currently negotiates, the Department of Finance believes no additional 
State-mandated costs would be incurred. 

Finance goes on to comment, “[i]f, however, a charter school declares itself the exclusive public 
school employer of its employees and, as a consequence, new bargaining units are established 
with which the county office of education or school district must conduct negotiations, we do 
believe additional state-mandated costs may be incurred.” 

No other state agencies submitted comments on the claim. 

COMMISSION FINDINGS 
The courts have found that article XIII B, section 6 of the California Constitution22 recognizes 
the state constitutional restrictions on the powers of local government to tax and spend.23  “Its 
                                                 
21 As noted by claimant, Department of Finance comments include a number of typos that lead to 
contradictory statements.  This analysis is based on a reasonable interpretation of those 
comments as read by the claimant to insert the word “not” into the first sentence of the fourth full 
paragraph of the Department of Finance comments.  The sentence should read, “If a charter 
school elects not to be the public school employer…” 
22 Article XIII B, section 6, subdivision (a), (as amended in November 2004) provides:  

     (a) Whenever the Legislature or any state agency mandates a new program or 
higher level of service on any local government, the State shall provide a 
subvention of funds to reimburse that local government for the costs of the 
program or increased level of service, except that the Legislature may, but need 
not, provide a subvention of funds for the following mandates:  (1) Legislative 
mandates requested by the local agency affected.  (2) Legislation defining a new 
crime or changing an existing definition of a crime.  (3) Legislative mandates 
enacted prior to January 1, 1975, or executive orders or regulations initially 
implementing legislation enacted prior to January 1, 1975. 
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purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 
impose.”24  A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task.25   

In addition, the required activity or task must be new, constituting a “new program,” or it must 
create a “higher level of service” over the previously required level of service.26   

The courts have defined a “program” subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state.27  To determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test claim 
legislation.28  A “higher level of service” occurs when the new “requirements were intended to 
provide an enhanced service to the public.”29 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state.30     

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6.31  In making its 

                                                                                                                                                             
23 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 
30 Cal.4th 727, 735. 
24 County of San Diego v. State of California (County of San Diego)(1997) 15 Cal.4th 68, 81. 
25 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.   
26 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 
27 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44 
Cal.3d 830, 835.) 
28 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
29 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
30 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 
31 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552.   
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decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an 
“equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities.”32   

Issue 1:  Is the test claim legislation subject to article XIII B, section 6 of the 
California Constitution? 

A.  Are charter schools eligible claimants?  
The test claim statutes include, in addition to the Education Code statutes pled by claimant, 
Government Code section 3540 et seq., the Educational Employment Relations Act (EERA).  
Because the Board of Control (the Commission’s predecessor) already adjudicated the EERA in 
the Collective Bargaining test claim, as discussed above, this analysis of the EERA only applies 
to charter schools because the Commission does not have jurisdiction to reconsider the original 
EERA test claim. 

Education Code section 47611.5, subdivision (a), states that the EERA applies to charter schools.  
Under subdivisions (b) and (f) of this section, as added by the test claim legislation, “all existing 
charter schools must declare whether or not they shall be deemed a public school employer ...” 
and must do so by March 31, 2000.  Therefore, the first part of the analysis under issue 1 
addresses whether these activities are subject to article XIII B, section 6 where the charter school 
has declared itself to be the public school employer.  The second part of the analysis addresses 
whether these activities are subject to article XIII B, section 6 where the school district is the 
public school employer. 

Charter School as “Public School Employer” 

By way of background, charter schools are formed through a petition signed by either (1) at least 
one-half of the parents of the pupils that the charter school estimates will enroll in the school in 
its first year of operation; or (2) at least one-half of the number of teachers that the charter school 
estimates will be employed at the school during its first year.33  Charters are submitted to a 
school district for approval or denial.  The district must approve the charter unless it makes 
specified written findings regarding defects in the petition, the proposed program, or charter.34  If 
the district denies the petition, petitioners can appeal to the county office of education or State 
Board of Education.35  In certain situations, petitioners can apply for a charter directly to the 
county office of education36 or State Board of Education.37 

                                                 
32 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
33 Education Code section 47605, subdivision (a)(1).  In the case of an existing public school 
conversion to a charter school, the petition must be signed by not less than 50 percent of the 
permanent status teachers currently employed at the school (Ed. Code, § 47605, subd. (a)(2)). 
34 Education Code section 47605, subdivision (b). 
35 Education Code section 47605, subdivision (j). 
36 Education Code sections 47605.5 and 47605.6.  
37 Education Code section 47605.8. 
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Finance comments, “[i]f, however, a charter school declares itself the exclusive public school 
employer of its employees and, as a consequence, new bargaining units are established with 
which the county office of education or school district must conduct negotiations, we do believe 
additional state-mandates costs may be incurred.”   

Claimant does not address the issue directly, but states in rebuttal to Finance’s comments that if 
“the charter school elects to be the “public school employer” it is the charter school that assumes 
the new program or higher level of service in that the charter school will now be forced to 
comply with the collective bargaining obligations of the Educational Employment Relations 
Act.”  [Emphasis in original.]  

The claimant in this case is a school district.  The Commission finds that a school district does 
not have standing to claim reimbursement for activities alleged to be mandated on charter 
schools since school districts are not defined to include charter schools.38  The Legislature has 
treated charter schools differently from school districts.  In addition, as discussed below, the 
Commission finds that there is not a state mandate subject to article XIII B, section 6 when 
charter schools are deemed public school employers. 

In the Kern High School Dist. case,39 the California Supreme Court considered whether school 
districts have a right to reimbursement for costs in complying with statutory notice and agenda 
requirements for various education-related programs that are funded by the state and federal 
government.  The court held that in eight of the nine programs at issue, the claimants were not 
entitled to reimbursement for notice and agenda costs because district participation in the 
underlying program was voluntary.  As the court stated, “if a school district elects to participate 
in or continue participation in any underlying voluntary education-related funded program, the 
district’s obligation to comply with the notice and agenda requirement related to that program 
does not constitute a reimbursable mandate.”40 

In this case, the charter school is voluntarily participating in the charter program at issue.  
Because charter schools are initiated by petition of either parents or teachers, they are created 
voluntarily.  No state mandate requires them to exist.  Rather, the charter is more in the nature of 
a contract than a state-imposed mandate.  Consequently, based on the reasoning in the Kern case 
regarding voluntary participation, charters schools are not entitled to reimbursement under article 
XIII B, section 6. 

Moreover, a charter school that elects to be the “public school employer” would be voluntarily 
subjecting itself to the provisions of the EERA.  Section 47611.5 of the test claim statutes states:  

(b) A charter school charter shall contain a declaration regarding whether or not 
the charter school shall be deemed the exclusive public school employer of the 
employees at the charter school for the purposes of Section 3540.1 of the 
Government Code.  [¶]…[¶]   

                                                 
38 Government Code section 17519 defines ‘school districts’ for purposes of article XIII B, 
section 6.  As to standing, Cf. Kinlaw v. State of California (1991) 54 Cal. 3d 326, 334-335. 
39 Kern High School Dist., supra, 30 Cal.4th 727. 
40 Id. at page 743.  Emphasis in original. 
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(f) By March 31, 2000, all existing charter schools must declare whether or not 
they shall be deemed a public school employer in accordance with subdivision 
(b), and such declaration shall not be materially inconsistent with the charter. 

Based on the Supreme Court’s reasoning discussed above regarding voluntary participation, 
charter schools are not entitled to reimbursement under article XIII B, section 6.  

Government Code section 17519 defines “school district” for purposes of mandate 
reimbursement, as “any school district, community college district, or county superintendent of 
schools.”  Thus, in addition to the reasons discussed above, charter schools are not eligible for 
reimbursement because they are not included in this definition.   

The Education Code treats charter schools as school districts for some purposes, such as special 
education,41 collective bargaining,42 and apportionment of funds.43  And charter schools are 
deemed school districts for purposes of “Sections 8 and 8.5 of Article XVI of the California 
Constitution [Proposition 98 school funding.]”44     

These examples, however, underscore that charter schools are not treated as school districts for 
purposes of mandate reimbursement under article XIII B, section 6.  Charter schools are not 
mentioned in the mandates statutes (Gov. Code, § 17500 et seq.), nor are they considered “school 
districts” for purposes of mandate reimbursement in the charter school statutes (Ed. Code, 
§ 47600 et seq.).  And as mentioned above, except as otherwise specified, charter schools are 
“exempt from the laws governing school districts.”45  This exemption includes the mandate 
reimbursement statutes (Gov. Code, § 17500 et seq.). 

Charter schools were established in 1992 (Stats. 1992, ch. 781), long after the Commission’s 
statutory scheme was enacted in 1984.  Yet in spite of recent amendments to article XIII B, 
section 6,46 as well as both the mandates and charter school statutory schemes,47 the Legislature 
has not amended either scheme to make charter schools eligible claimants.  Because the 
definition of “school district” in Government Code section 17519 does not include charter 
schools, they cannot be read into that definition.  The Commission, like a court, may not add to 
                                                 
41 Education Code section 47604 et seq. 
42 Education Code section 47611.5. 
43 Education Code sections 47612, subdivision (c), 47650 and 47651. 
44 Education Code sections 47612, subdivision (c). 
45 Education Code section 47610. 
46 In November 2004, Proposition 1A was enacted to amend article XIII B, section 6, so that 
school district mandates are treated differently for purposes of mandate suspension, as well as 
mandates that “provide or recognize any procedural or substantive protection, right, benefit, or 
employment status of any local government employee … or … local government employee 
organization.” (Cal. Const., art. XIII B, § 6, subds. (b)(4) & (b)(5).) 
47 For charter schools, in addition to the test claim statutes, see e.g., Statutes 2003, chapter 892.  
For the Commission, see e.g., Statutes 2004, chapter 890, Statutes 2002, chapter 1124, and 
Statutes 1999, chapter 643. 
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or alter the statutory language to accomplish a purpose that does not appear on the face of the 
statute or from its legislative history, where the language is clear.48 

As the California Supreme Court has stated, “Where a statute, with reference to one subject 
[whether school districts includes charter schools] contains a given provision, the omission of 
such provision from a similar statute concerning a related subject … is significant to show that a 
different intention existed.”49  Thus, that the Legislature deemed a “charter school” to be a 
school district for some purposes (such as special education for example) cannot be interpreted to 
mean that a “charter school” should be deemed a school district for other purposes, such as 
mandate reimbursement.  The omission of “charter school” from the definition of school districts 
in Government Code section 17519 is significant to show a different intention: that charter 
schools are not eligible for mandate reimbursement.   

Therefore, the Commission finds that charter schools are not eligible claimants for purposes of 
article XIII B, section 6 of the California Constitution, nor are they eligible claimants for 
purposes of this test claim. 

Based on this analysis, the Commission finds that the requirement for the charter school to be 
subject to the EERA, as well as the charter school’s charter to declare whether or not the charter 
school shall be deemed to be the exclusive public school employer, and requiring this declaration 
by March 31, 2000 (Ed. Code, § 47611.5, subds. (b) & (f)) are not activities subject to article 
XIII B, section 6. 

B. School district activities 
School District or County Superintendent of Schools as “Public School Employer” 

Education Code section 47611.5, subdivision (b), states, “If the charter school is not so deemed a 
public school employer, the school district where the charter is located shall be deemed the 
public school employer for the purposes of Chapter 10.7 … [the EERA].”  Since the Legislature 
has made the school district the default public school employer if the charter school elects not to 
be the employer, the issue is whether doing so triggers mandated school district activities under 
article XIII B, section 6.   

Claimant alleges the activities that mirror those listed in the Collective Bargaining parameters 
and guidelines are reimbursable for charter school employees: determination of appropriate 
bargaining units, elections and decertification of elections, negotiations, impasse proceedings, 
collective bargaining agreement disclosure, contract administration and adjudication of contract 
disputes, and unfair labor practice adjudication process and public notice complaints.   

The Commission finds that the test claim statutes impose EERA (collective bargaining) activities 
on school districts (or county superintendents that act as school districts50) for charter schools.  

                                                 
48 In Re. Jennings (2004) 34 Cal. 4th 254, 265. 
49 Id. at page 273. 
50 Education Code section 35160.2 states, “For the purposes of Section 35160, [regarding the 
authority of school districts] “school district” shall include county superintendents of schools and 
county boards of education.” 
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Therefore, the Commission finds that the test claim legislation is subject to article XIII B, section 
6 when the school district acts as the public school employer, (for purposes of the EERA) for 
charter school employees.51 

Claimant alleges, as to county superintendents of schools, a higher level of service as the public 
school employer that is required to assume the collective bargaining obligations of Government 
Code sections 3540 through 3549 for charter schools granted under the authority of a county 
board of education when the charter school elects not to be the public school employer.   

Although a county board of education may grant a charter petition,52 and may be a ‘public school 
employer,’53 the test claim statute does not expressly apply to county boards of education.  There 
is no provision under section 47611.5 for a county board to be assigned the public school 
employer role.  According to section 47611.5, subdivision (b), either the charter school elects to 
be the public school employer, or the school district becomes so by default.  Therefore, the 
Commission finds that claimant’s alleged activity for county boards of education is not a 
mandate subject to article XIII B, section 6.54 

Findings on denial 

Claimant pleads section 47605, subdivision (b)(5) which requires written findings when denying 
a charter petition.  In subparagraph (O), the findings must state, when applicable, that the petition 
does not contain a reasonably comprehensive description of “A declaration whether or not the 
charter school shall be deemed the exclusive public school employer of the employees of the 
charter school for purposes of the [EERA].”  

                                                 
51 On page 4 of the test claim, in footnote 9, claimant states the “school district that granted a 
charter will incur additional costs … to conduct a hearing for the material change in an existing 
… charter … to comply with the new mandate that all … charters include a declaration regarding 
[their] status as the ‘public school employer.’  Although this is a new reimbursable activity this 
cost will be covered under the existing Charter School mandated reimbursement program.”  Staff 
notes that the public hearing requirement (in Ed. Code, § 47607) was decided by the 
Commission in the Charter Schools test claim (CSM 4437).  Claimant’s footnoted comment 
appears to be an observation.  Because claimant alleges neither section 47607, nor activities 
based on it, staff makes no findings on the hearing activity. 
52 Education Code sections 47605, subdivision (j)(1), 47605.5 and 47605.6. 
53 Government Code section 3540.1, subdivision (k). 
54 On page 4 of the test claim, in footnote 8, claimant states that the “county board of education 
… will incur additional costs of having to conduct a hearing for the material change in an 
existing … charter in order to comply with the new mandate that all … charters include a 
declaration regarding [their] status as the ‘public school employer.’  Although this is a new 
reimbursable activity this cost will be covered under the existing Charter School mandated 
reimbursement program.”  Staff notes that the public hearing requirement for school districts (in 
Ed. Code, § 47607) was decided by the Commission in the Charter Schools test claim (4437).  
Claimant’s footnoted comment appears to be an observation.  Because claimant alleges neither 
section 47607, nor activities based on it, staff makes no findings on the hearing activity.    

271



15 

99-TC-05, Charter Schools Collective Bargaining 
Statement of Decision  

Although this statute merely describes a provision that the charter must contain, it also requires 
school districts to make a written finding when denying a charter for lack of this public school 
employer declaration.  Although preexisting law required written findings on denial, the plain 
language of section 47605, subdivision (b)(5)(O) adds the lack of a public school employer 
designation as another potential reason for denying a charter petition.  Therefore, as a 
requirement imposed on school districts when making applicable findings, the Commission finds 
that section 47605, subdivision (b)(5)(O) is subject to article XIII B, section 6. 

Although in the Charter Schools III test claim (99-TC-14), the claimant pled that the activity of 
making written findings on denial of a charter is reimbursable, the statutes pled in that claim did 
not contain the public school employer declaration requirement of subdivision (b)(5)(O).  Thus, 
the Commission finds that it has jurisdiction over this test claim statute, because subdivision 
(b)(5)(O) was not pled in the Charter Schools III test claim. 

C.  Does the test claim legislation constitute a “program” within the meaning of article 
XIII B, section 6?   

In order for the test claim legislation to be subject to article XIII B, section 6 of the California 
Constitution, the legislation must constitute a “program,” defined as a program that carries out 
the governmental function of providing a service to the public, or laws which, to implement a 
state policy, impose unique requirements on local governments and do not apply generally to all 
residents and entities in the state. 55  Only one of these findings is necessary to trigger article 
XIII B, section 6.56 

Of the activities discussed above, only the following that are subject to article XIII B, section 6 
are now under consideration:  

• Subjecting school districts to the EERA (collective bargaining, Gov. Code, § 3540 et seq.) 
for charter school employees (Ed. Code, § 47611.5) when the district assumes the role of 
public school employer.   

• Including in written findings when denying a charter petition that the petition does not 
contain a reasonably comprehensive description of “A declaration whether or not the charter 
school shall be deemed the exclusive public school employer of the employees of the charter 
school for purposes of the [EERA].”  (Ed Code, § 47605, subd. (b)(5)(O).)   

The Commission finds that the test claim statutes constitute a program within the meaning of 
article XIII B, section 6.  Although courts have generally held that mandates that affect employee 
benefits do not constitute a program within the meaning of article XIII B, section 6,57 the EERA 
transcends ordinary employee rights or benefits. 

                                                 
55 County of Los Angeles, supra, 43 Cal.3d 46, 56. 
56 Carmel Valley Fire Protection District v. State of California, et al. (1987) 190 Cal.App.3d 
521, 537. 
57 In County of Los Angeles v. State of California (1987) 43 Cal.3d 46, the court held that 
legislation affording local agency employees the same increased level of workers’ compensation 
benefits to employees in private organizations was not a program.  Likewise, in City of 
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For example, Government Code section 3540 specifically declares the EERA’s legislative intent: 
“It is the purpose of this chapter to … afford certificated employees a voice in the formation of 
educational policy.” [Emphasis added.]  Moreover, Government Code section 3543.2 of the 
EERA includes the following: “[T]he exclusive representative of certificated personnel has the 
right to consult on the definition of educational objectives, the determination of the content of 
courses and curriculum, and the selection of textbooks to the extent such matters are within the 
discretion of the public school employer under the law.”58 

The courts have held that although numerous private schools exist, education is a peculiarly 
governmental function and public education is administered by local agencies to provide a 
service to the public.59  Thus, because the test claim statutes affect the educational policy of 
school districts that are public school employers as to their charter school(s), the Commission 
finds that the test claim statutes constitute a program within the meaning of article XIII B, 
section 6.  

Issue 2:  Does the test claim legislation impose a new program or higher level of service on 
school districts within the meaning of article XIII B, section 6? 

To determine whether the “program” is new or imposes a higher level of service, the test claim 
legislation is compared to the legal requirements in effect immediately before enacting the test 
claim legislation.60  And the test claim legislation must increase the level of governmental 
service provided to the public.61  Each activity is discussed separately.  

EERA 

The issue is whether subjecting charter schools to the EERA for charter school employees 
creates any new school district activities, thereby imposing a new program or higher level of 
service on school districts.  The Commission finds that it does not. 

 

                                                                                                                                                             

Richmond v. Commission on State Mandates (1998) 64 Cal.App.4th 1190, the court held that 
legislation requiring local governments to provide death benefits to local safety officers under 
both the Public Employees Retirement System and the workers’ compensation system was not a 
program.  Also, the court in City of Anaheim v. State of California (1987) 189 Cal.App.3d 1478, 
1484, determined that a temporary increase in PERS benefits to retired employees, resulting in 
higher contribution rates for local government, did not constitute a program.  And in City of 
Sacramento v. State of California (1990) 50 Cal.3d 51, the California Supreme Court determined 
that providing unemployment compensation protection to a city’s employees was not a service to 
the public. 
58 In addition to certificated employees, the EERA also applies to classified employees. (Gov. 
Code, § 3540.1 subd. (e)). 
59 Long Beach Unified School Dist. (1990) 225 Cal.App.3d 155, 172. 
60 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
61 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
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Finance, in its June 2000 comments on the test claim, states,  

If a charter school elects [not62] to be the public school employer of its employees 
for EERA purpose, and the charter school employees are subsequently placed in 
the same bargaining units with which the county office of education or school 
district currently negotiates, the Department of Finance believes no additional 
State-mandated costs would be incurred. 

Claimant, in response to Finance’s comments, states that Finance seems to argue that “if the 
charter school elects not to be the “public school employer” that the school district and/or county 
office of education will not assume any additional state mandated costs.”  Clamant assumes that 
Finance takes the position that these costs would be covered by the current collective bargaining 
reimbursement program.  According to claimant: 

[I]n those instances where a charter school elects not to be the ‘public school 
employer’ and the school district or the county office of education assumes this 
responsibility that the costs for collective bargaining can be covered under the 
current collective bargaining mandated reimbursement program.  However, the 
parameters and guidelines for the collective bargaining reimbursement program 
would have to be amended to reflect the additional authority under which this 
obligation occurs.” 

Claimant goes on to refute the assumption that employees of charter schools that elect not to 
become the “public school employer,” would automatically become part of the existing 
bargaining units, so no additional costs would be incurred.  Claimant states that this would occur 
in some cases by agreement of the parties; “however, in most cases the charter schools’ 
employees will not have community of interest with school district employees and will not 
become part of the school districts’ bargaining units.  Claimant includes with its comments a 
copy of AB 842 (Migden), a bill introduced in 1999 but not enacted, that would have required 
charter school employees to be included in existing bargaining units.  Claimant includes AB 842, 
apparently attempting to show that the legislative intent was not for charter employees to join 
existing bargaining units.  Claimant argues that “in most cases local educational agencies would 
incur costs as outlined in the collective bargaining mandated reimbursement program for all 
additional activities assumed with these new bargaining units (if formed).” 

The Commission disagrees.  Other than claimant’s assertions63 and AB 842 (which was not 
enacted), claimant provides no evidence or legal authority that charter school employees, in a 

                                                 
62 As noted by claimant, Department of Finance comments include a number of typos that lead to 
contradictory statements.  This analysis is based on a reasonable interpretation of those 
comments as read by the claimant to insert the word “not” into the first sentence of the fourth full 
paragraph of the Department of Finance comments.  The sentence should read, “If a charter 
school elects not to be the public school employer…” 
63 As to claimant’s assertions, statements of fact are to be accompanied by a declaration under 
penalty of perjury (Cal. Code Regs, tit. 2, § 1183.03, subd. (d)).  The record contains no such 
claimant declaration in its comments in response to Finance, or in any comments on the issue of 
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school district where the charter school is not the public school employer, would not join 
established collective bargaining units.  Rather, the statutory scheme authorizes the new 
employees to join the established units64 so that the school district is not required to engage in 
new activities with regards to the new charter school employees.   

As to claimant’s assertions regarding AB 842, where the Legislature simultaneously enacts a bill 
and rejects another, there is inference of legislative intent.65  The legislative intent of AB 842, 
however, does not reveal whether charter school employees join existing bargaining units.  It 
merely demonstrates that the Legislature did not enact AB 842 to force them to do so.  Thus, 
legislative rejection of AB 842 sheds little light on the issue of whether charter school employees 
join existing bargaining units. 

Therefore, the Commission finds that subjecting charter schools to the EERA for charter school 
employees does not create any new activities – and therefore is not a new program or higher 
level of service - for school districts. 

Findings on Denial 

The next issue is whether the following is a new program or higher level of service on school 
districts: including in written findings when denying a charter petition because the petition does 
not contain a reasonably comprehensive description of “A declaration whether or not the charter 
school shall be deemed the exclusive public school employer of the employees of the charter 
school for purposes of the [EERA].”  (Ed Code, § 47605, subd. (b)(5)(O).) 

Preexisting law (Stats. 1998, ch. 34) requires the school district to make written findings of fact, 
as specified, to support denying a charter petition.  Preexisting law did not, however, specify the 
lack of a public school employer declaration as one of the possible findings.  Therefore, the 
Commission finds that it is a new program or higher level of service for a school district to make 
written findings of fact when denying a charter petition because the petition does not contain a 
reasonably comprehensive description of “A declaration whether or not the charter school shall 
be deemed the exclusive public school employer of the employees of the charter school for 
purposes of the [EERA].”  (Ed Code, § 47605, subd. (b)(5)(O).)  Because this is now the sole 
activity that constitutes a new program or higher level of service under this test claim, it alone is 
considered below. 

Issue 3:  Does the test claim legislation impose “costs mandated by the state” within the 
meaning of Government Code sections 17514 and 17556? 

In order for the test claim statute to impose a reimbursable state-mandated program under the 
California Constitution, the test claim legislation must impose costs mandated by the state.66  In 

                                                                                                                                                             

charter school employees joining existing bargaining units when the school district is the public 
school employer.   
64 Education Code section 47611.5. 
65 Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3rd 1379, 1396. 
66 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514. 
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addition, no statutory exceptions listed in Government Code section 17556 can apply.  
Government Code section 17514 defines “cost mandated by the state” as follows: 

[A]ny increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or 
any executive order implementing any statute enacted on or after January 1, 1975, 
which mandates a new program or higher level of service of an existing program 
within the meaning of Section 6 of Article XIII B of the California Constitution. 

With its test claim, claimant files a declaration from the Western Placer Unified School District 
that it “will/has incurred significantly more than $200[67] to implement these new duties 
mandated by the state for which Western Placer Unified School District has not be [sic] 
reimbursed…”  The new duties for which it claims to have incurred costs, however, do not 
include making findings to deny a charter petition for lack of declaration as to the public school 
employer for purposes of the EERA (Ed. Code, § 47605, subd. (b)(5)(O)).  Thus, there is no 
evidence in the record that the claimant has or will incur the cost of making this written finding.  

The Commission must base its findings on substantial evidence in the record.68 

…[S]ubstantial evidence has been defined in two ways: first, as evidence of 
ponderable legal significance ... reasonable in nature, credible, and of solid value 
[citation]; and second, as relevant evidence that a reasonable mind might accept 
as adequate to support a conclusion.69 

The Commission’s finding must be supported by:  

…all relevant evidence in the entire record, considering both the evidence that 
supports the administrative decision and the evidence against it, in order to 
determine whether or not the agency decision is supported by "substantial 
evidence.”70 

The administrative record, including claimant’s declaration, does not indicate that there are costs 
for making written findings on denial for lack of a declaration in the charter as to the public 
school employer.  Therefore, because of this lack of evidence in the record, the Commission 
finds that test claim statute (Ed. Code, § 47605, subd. (b)(5)(O)) does not impose increased 
“costs mandated by the state” on school districts within the meaning of article XIII B, section 6, 
and Government Code sections 17514 and 17556. 

                                                 
67 The current requirement is $1000 in costs (Gov. Code, § 17564, as amended by Stats. 2004, 
ch. 890). 
68 Topanga Association for a Scenic Community v. County of Los Angeles (1974) 11 Cal. 3d 506, 
515.  Government Code section 17559, subdivision (b). 
69 Desmond v. County of Contra Costa (1993) 21 Cal. App. 4th 330, 335.  
70 Ibid. 
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CONCLUSION 
For the reasons indicated above the Commission finds that, as to the test claim statutes: 

• A school district claimant does not have standing to claim reimbursement for the activities 
alleged to be mandated on a charter school. 

• Charter schools are not eligible claimants subject to article XIII B, section 6 of the California 
Constitution.  Thus, the requirement for the charter school to be subject to the EERA, as well 
as a declaration in the charter whether or not the charter school shall be deemed to be the 
exclusive public school employer, and requiring this declaration by March 31, 2000 (Ed. 
Code, § 47611.5, subds. (b) & (f)) are not activities subject to article XIII B, section 6. 

• The test claim statutes do not mandate an activity on county boards of education. 

• Subjecting charter schools to the EERA is not a new program or higher level of service for 
school districts that are deemed the public school employer.  

• There is no evidence in the record that a school district incurs increased costs mandated by 
the state (within the meaning of Government Code sections 17514 and 17556) to make 
written findings of fact when denying a charter petition because the petition does not contain 
a reasonably comprehensive description of “A declaration whether or not the charter school 
shall be deemed the exclusive public school employer of the employees of the charter school 
for purposes of the [EERA].”  (Ed Code, § 47605, subd. (b)(5)(O).)   

277



 
 

141 P.3d 225 Page 1
39 Cal.4th 1164, 141 P.3d 225, 48 Cal.Rptr.3d 108, 212 Ed. Law Rep. 376, 06 Cal. Daily Op. Serv. 8194
(Cite as: 39 Cal.4th 1164, 141 P.3d 225, 48 Cal.Rptr.3d 108)

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

 
 

Supreme Court of California 
Joey WELLS, a Minor, etc., et al., Plaintiffs and Ap-

pellants, 
v. 

ONE2ONE LEARNING FOUNDATION et al., De-
fendants and Respondents; 

State of California, Real Party in Interest and Res-
pondent. 

 
No. S123951. 
Aug. 31, 2006. 

As Modified on Denial of Rehearing Oct. 25, 2006. 
 
Background: Charter school students and their par-
ents and guardians sued charter schools, operators of 
schools, and chartering school districts, asserting qui 
tam causes of action, on behalf of the state, for viola-
tion of False Claims Act (FCA), violation of unfair 
competition law (UCL), intentional misrepresentation, 
negligent misrepresentation, and breach of contract. 
The Superior Court, Sierra County, No. 
S46-CV-5844,William Wooldridge Pangman, J., 
sustained defendants' demurrers without leave to 
amend and dismissed complaint. Plaintiffs appealed. 
The Court of Appeal reversed and remanded. The 
Supreme Court granted review, superseding the opi-
nion of the Court of Appeal. 
 
Holdings: The Supreme Court, Baxter, J., held that: 
(1) school districts were not “persons” who were 
subject to suit under FCA, disapproving LeVine v. 
Weis, 90 Cal.App.4th 201, 108 Cal.Rptr.2d 562, and 
LeVine v. Weis, 68 Cal.App.4th 758, 80 Cal.Rptr.2d 
439; but 
(2) charter school defendants, and their operators, 
were “persons” who were subject to suit under FCA; 
(3) charter school defendants and operators were also 
subject to suit under UCL; 
(4) FCA cause of action was not barred insofar as it 
alleged violations of “independent study” rules pro-
scribed by statute prior to 1999 amendment; 
(5) FCA cause of action was not a barred claim for 
“educational malfeasance”; and 
(6) Tort Claims Act filing requirements did not apply 
to False Claim Act cause of action. 

  
Judgment of Court of Appeal affirmed in part, 

reversed in part, and remanded. 
 

 Kennard, J., filed concurring and dissenting 
opinion. 
 

 Opinion, 10 Cal.Rptr.3d 456, superseded. 
 

West Headnotes 
 
[1] States 360 188 
 
360 States 
      360V Claims Against State 
           360k188 k. Making or presentation of false 
claims. Most Cited Cases 
 

Public school districts were not “persons” who 
were subject to suit under False Claims Act (FCA); 
FCA provided enumerated list of covered “persons,” 
including associations and organizations, but no 
words associated with public entities, such as a school 
district, were included in that list, and subjecting fi-
nancially constrained school districts to 
treble-damages-plus-penalty provisions of FCA 
would result in prohibited infringement upon sove-
reign governmental powers; disapproving LeVine v. 
Weis, 90 Cal.App.4th 201, 108 Cal.Rptr.2d 562, and 
LeVine v. Weis, 68 Cal.App.4th 758, 80 Cal.Rptr.2d 
439. West's Ann.Cal.Gov.Code §§ 12650(b)(5), 
12651. 
 
[2] Statutes 361 188 
 
361 Statutes 
      361VI Construction and Operation 
           361VI(A) General Rules of Construction 
                361k187 Meaning of Language 
                     361k188 k. In general. Most Cited Cases 
 
 Statutes 361 208 
 
361 Statutes 
      361VI Construction and Operation 
           361VI(A) General Rules of Construction 
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                361k204 Statute as a Whole, and Intrinsic 
Aids to Construction 
                     361k208 k. Context and related clauses. 
Most Cited Cases 
 

Because statutory language generally provides 
the most reliable indicator of the Legislature's intent, 
courts turn to the words of the statute themselves when 
interpreting that statute, giving them their usual and 
ordinary meanings and construing them in context. 
 
[3] Statutes 361 188 
 
361 Statutes 
      361VI Construction and Operation 
           361VI(A) General Rules of Construction 
                361k187 Meaning of Language 
                     361k188 k. In general. Most Cited Cases 
 
 Statutes 361 212.7 
 
361 Statutes 
      361VI Construction and Operation 
           361VI(A) General Rules of Construction 
                361k212 Presumptions to Aid Construction 
                     361k212.7 k. Other matters. Most Cited 
Cases 
 

When interpreting a statute, if the language con-
tains no ambiguity, courts presume the Legislature 
meant what it said, and the plain meaning of the statute 
governs. 
 
[4] Statutes 361 190 
 
361 Statutes 
      361VI Construction and Operation 
           361VI(A) General Rules of Construction 
                361k187 Meaning of Language 
                     361k190 k. Existence of ambiguity. Most 
Cited Cases 
 
 Statutes 361 217.4 
 
361 Statutes 
      361VI Construction and Operation 
           361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                     361k217.4 k. Legislative history in gen-
eral. Most Cited Cases 

 
If statutory language is susceptible of more than 

one reasonable construction, courts can look to legis-
lative history and to rules or maxims of construction in 
order to interpret the statute. 
 
[5] Statutes 361 184 
 
361 Statutes 
      361VI Construction and Operation 
           361VI(A) General Rules of Construction 
                361k180 Intention of Legislature 
                     361k184 k. Policy and purpose of act. 
Most Cited Cases 
 

When interpreting a statute with language that is 
susceptible of more than one reasonable construction, 
courts may consider the impact of an interpretation on 
public policy. 
 
[6] Statutes 361 233 
 
361 Statutes 
      361VI Construction and Operation 
           361VI(A) General Rules of Construction 
                361k233 k. Construction as including or 
binding government. Most Cited Cases 
 

A traditional rule of statutory construction is that, 
absent express words to the contrary, governmental 
agencies are not included within the general words of 
a statute. 
 
[7] Statutes 361 233 
 
361 Statutes 
      361VI Construction and Operation 
           361VI(A) General Rules of Construction 
                361k233 k. Construction as including or 
binding government. Most Cited Cases 
 

While an unclear legislative intent may be re-
solved by the principle of statutory interpretation that 
excludes government agencies from the operation of 
general statutory provisions only if their inclusion 
would result in an infringement upon sovereign go-
vernmental powers, this principle cannot override 
positive indicia of a contrary legislative intent. 
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[8] States 360 188 
 
360 States 
      360V Claims Against State 
           360k188 k. Making or presentation of false 
claims. Most Cited Cases 
 

Agencies of state and local governments are not 
“persons” subject to suit under the False Claims Act 
(FCA). West's Ann.Cal.Gov.Code §§ 12650(b)(5), 
12651. 
 
[9] States 360 188 
 
360 States 
      360V Claims Against State 
           360k188 k. Making or presentation of false 
claims. Most Cited Cases 
 

Charter school defendants, and their operators, 
were “persons” subject to suit under the False Claims 
Act (FCA), and were not exempt from suit under FCA 
merely because such schools were deemed part of the 
public school system, for purposes of academics and 
state funding eligibility, under the Charter Schools Act 
(CSA); these charter schools were operated, pursuant 
to the CSA, by nongovernmental entities that were 
largely independent of management and oversight by 
the public education bureaucracy, and thus applica-
tions of FCA to these charter schools would not un-
dermine state's sovereign educational function. West's 
Ann.Cal.Educ.Code § 47600 et seq.; West's 
Ann.Cal.Gov.Code §§ 12650(b)(5), 12651. 
See Cal. Jur. 3d, State of California, § 119; Cal. Civil 
Practice (Thomson/West 2006) Torts, § 31:48. 
[10] Antitrust and Trade Regulation 29T 

143(1) 
 
29T Antitrust and Trade Regulation 
      29TIII Statutory Unfair Trade Practices and 
Consumer Protection 
           29TIII(A) In General 
                29Tk139 Persons and Transactions Covered 
Under General Statutes 
                     29Tk143 Businesses in General; Com-
petitors and Competition 
                          29Tk143(1) k. In general. Most Cited 
Cases 
 

Charter school defendants, and their operators, 

were “persons” subject to suit under the unfair com-
petition law (UCL), and were not exempt from suit 
under UCL merely because such schools were deemed 
part of the public school system, for purposes of aca-
demics and state funding eligibility, under the Charter 
Schools Act (CSA); these charter schools were oper-
ated, pursuant to the CSA, by nongovernmental enti-
ties that were largely independent of management and 
oversight by the public education bureaucracy, and 
thus imposition of UCL liability against these charter 
schools would not undermine state's sovereign educa-
tional function. West's Ann.Cal.Bus. & Prof.Code § 
17200 et seq.; West's Ann.Cal.Educ.Code § 47600 et 
seq. 
 
[11] States 360 188 
 
360 States 
      360V Claims Against State 
           360k188 k. Making or presentation of false 
claims. Most Cited Cases 
 

Charter school students' and their parents' qui tam 
False Claims Act (FCA) action against charter schools 
and their operators was not barred insofar as their FCA 
claim alleged violations of statutory “independent 
study” rules proscribed by statute prior to 1999 
amendment, when those rules were explicitly made 
applicable to charter schools; even prior to amend-
ment, statute's restrictions on provision of special 
funds or other things of value to independent study 
students applied to charter schools. West's 
Ann.Cal.Educ.Code § 51747.3; § 51747.3 (1998); 
West's Ann.Cal.Gov.Code §§ 12650(b)(5), 12651. 
 
[12] Statutes 361 206 
 
361 Statutes 
      361VI Construction and Operation 
           361VI(A) General Rules of Construction 
                361k204 Statute as a Whole, and Intrinsic 
Aids to Construction 
                     361k206 k. Giving effect to entire sta-
tute. Most Cited Cases 
 

Interpretations which render any part of a statute 
superfluous are to be avoided. 
 
[13] Statutes 361 223.1 
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361 Statutes 
      361VI Construction and Operation 
           361VI(A) General Rules of Construction 
                361k223 Construction with Reference to 
Other Statutes 
                     361k223.1 k. In general. Most Cited 
Cases 
 
 Statutes 361 223.4 
 
361 Statutes 
      361VI Construction and Operation 
           361VI(A) General Rules of Construction 
                361k223 Construction with Reference to 
Other Statutes 
                     361k223.4 k. General and special sta-
tutes. Most Cited Cases 
 

In harmonizing the disparate, and sometimes 
discordant, statutory provisions, the Supreme Court is 
guided by the maxim that, where statutes are other-
wise irreconcilable, later and more specific enact-
ments prevail, pro tanto, over earlier and more general 
ones. 
 
[14] Statutes 361 220 
 
361 Statutes 
      361VI Construction and Operation 
           361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                     361k220 k. Legislative construction. 
Most Cited Cases 
 

A later expression of legislative purpose is not 
binding as to what prior legislation meant when it was 
adopted. 
 
[15] States 360 188 
 
360 States 
      360V Claims Against State 
           360k188 k. Making or presentation of false 
claims. Most Cited Cases 
 

Charter school students' and their parents' qui tam 
False Claims Act (FCA) action against charter schools 
and their operators was not a barred claim for “edu-
cational malfeasance”; plaintiffs did not assert that 
charter schools provided a substandard education, but 

rather asserted under FCA that charter schools sub-
mitted false claims for school funds while failing to 
furnish any significant educational services, materials, 
and supplies. West's Ann.Cal.Gov.Code §§ 
12650(b)(5), 12651. 
 
[16] Schools 345 112.6 
 
345 Schools 
      345II Public Schools 
           345II(I) Claims Against District 
                345k112.5 Notice, Demand, or Presentation 
of Claim 
                     345k112.6 k. In general. Most Cited 
Cases 
      (Formerly 345k112) 
 

Tort Claims Act (TCA) filing requirements did 
not apply to charter school students' and their parents' 
qui tam False Claims Act (FCA) cause of action 
against charter schools and their operators, alleging 
that charter schools submitted false claims for public 
school funds; qui tam plaintiffs stood in shoes of state 
or other local public entity, and thus came within TCA 
exemption for claims by state or public entity. West's 
Ann.Cal.Gov.Code §§ 945.4, 12650(b)(5), 12651. 
 
***110 Law Offices of Michael S. Sorgen, Michael S. 
Sorgen, Andrea Adam Brott, Joshua N. Sondheimer, 
Robert S. Rivkin, San Francisco, Claudia A. Baldwin, 
Oakland; Haley and Bilheimer, Allan Haley and John 
Bilheimer, Nevada City, for Plaintiffs and Appellants. 
 
James Moorman, Amy Wilken, Joseph E.B. White; 
Law Offices of Paul D. Scott and Paul D. Scott, San 
Francisco, for Taxpayers Against Fraud as Amicus 
Curiae on behalf of Plaintiffs and Appellants. 
 
Gordon & Rees, Dion N. Cominos, Fletcher C. Alford, 
Heather A. McKee and Mark C. Russell, San Fran-
cisco, for Defendant and Respondent One2One 
Learning Foundation. 
 
Seyfarth Shaw, James M. Nelson, Oakland, Kurt A. 
Kappes, Jason T. Cooksey, Sacramento, and William 
S. Jue for Defendant and Respondent Charter School 
Resource Alliance. 
 
California Education Legal Services, Thomas M. 
Griffin, Long Beach; Girard & Vinson, Christian M. 
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Keiner, Sacramento, and David E. Robinett, Pleasan-
ton, for Defendant and Respondent Camptonville 
Union Elementary School District. 
 
Parks, Dingwall & Associates, Linda Rhoads Parks, 
Brentwood; Law Offices of Jon Webster and Jon 
Webster, Concord, for Defendants and Respondents 
Camptonville Academy, Inc., and Janice Jablecki. 
 
***111 Needham, Davis, Kirwan & Young, Marc E. 
Davis, Marc J. Cardinal, Menlo Park, and Matt Demel 
for Defendant and Respondent Mattole Unified 
School District. 
 
Duncan, Ball & Evans, Evans, Wieckowski & Ward, 
Matthew D. Evans and James B. Carr, Sacramento, for 
Defendants and Respondents Sierra Summit Acade-
my, Inc., and Sierra Plumas Joint Unified School 
District. 
 
Farmer, Murphy, Smith & Alliston, Craig E. Farmer, 
Sacramento, and Jojra E. Jackson for Statewide As-
sociation of Community Colleges, Southern Califor-
nia Regional Liability Excess Fund, Northern Cali-
fornia Regional Liability Excess Fund and Schools 
Excess Liability Fund as Amici Curiae on behalf of 
Defendants and Respondents. 
 
Sharon L. Browne, Sacramento, for Pacific Legal 
Foundation as Amicus Curiae on behalf of Defendants 
and Respondents. 
 
Declues & Burkett, J. Michael Declues and Gregory 
A. Wille, Huntington Beach, for Coast Community 
College District as Amicus Curiae on behalf of De-
fendants and Respondents. 
 
Gibson, Dunn & Crutcher, Joel S. Sanders, San Fran-
cisco, Mark A. Perry, Ethan D. Dettmer and Rebecca 
Justice Lazarus, San Francisco, for Pricewaterhou-
seCoopers LLP as Amicus Curiae on behalf of De-
fendants and Respondents. 
 
Ann Miller Ravel, County Counsel (Santa Clara) and 
Kathryn J. Zoglin, Deputy County Counsel, for Cali-
fornia State Association of Counties as Amicus Curiae 
on behalf of Defendants and Respondents. 
 
Thomas Law Firm, R. Todd Bergin and Allen L. 
Thomas, Long Beach, for Fullerton Joint Union High 

School District, Brea–Olinda Unified School District, 
Claremont Unified School District, Huntington Beach 
Union High School District, Long Beach Unified 
School District, Newport–Mesa Unified School Dis-
trict, Placentia–Yorba Linda Unified School District, 
Pomona Unified School District, Santa Moni-
ca–Malibu Unified School District, Tustin Unified 
School District and Whittier Union School High 
School District as Amici Curiae on behalf of Defen-
dants and Respondents. 
 
Bill Lockyer, Attorney General, Manuel M. Medeiros, 
State Solicitor General, James Humes, Chief Assistant 
Attorney General, Christopher Ames, Assistant At-
torney General, Larry G. Raskin and Mark R. Soble, 
Deputy Attorneys General, for Real Party in Interest 
and Respondent. 
 
BAXTER, J. 

 *1178 **228 The Charter Schools Act (CSA; 
Ed.Code, § 47600 et seq.), as adopted by the Legis-
lature in 1992 and since amended, represents a revo-
lutionary change in the concept of public education. 
Under this statute, interested persons may obtain 
charters to operate schools that function within public 
school districts, accept all eligible students, charge no 
tuition, and are financed by state and local tax dollars, 
but nonetheless retain considerable academic inde-
pendence from the mainstream public education sys-
tem. Such schools may elect to operate as, or be op-
erated by, corporations organized under the Nonprofit 
Public Benefit Corporation Law. (Id., § 47604, subd. 
(a).) 
 

Here certain charter schools, their corporate op-
erators, and the chartering school districts were sued 
on multiple grounds by some of the schools' students 
and their parents or guardians. The gravamen of all the 
claims is that the schools—designed to provide and 
facilitate home instruction through use of the Internet 
(so-called distance learning)—failed to deliver in-
structional services, equipment, ***112 and supplies 
as promised, and as required by law. In effect, the 
plaintiffs assert, the schools functioned only to collect 
“average daily attendance” (ADA) forms, on the basis 
of which the schools, and the districts, fraudulently 
claimed and received public education funds from the 
state. Plaintiffs also claim violations of specific sta-
tutory rules governing “independent study” programs 
offered by the public schools. 
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This case concerns whether, and in what cir-
cumstances, public school districts, charter schools, 
and/or the operators of such schools may be exposed 
to civil liability based on allegations of this kind. 
Among other things, we must determine whether such 
entities, or any of them, are “persons” who may be 
sued (1) under the unfair competition law (UCL; Bus. 
& Prof.Code, § 17200 et seq.) and (2) in a qui tam 
action, brought by *1179 individuals on behalf of the 
state, under the California **229 False Claims Act 
(CFCA; Gov.Code, § 12650 et seq.).FN1 
 

FN1. The CFCA provides a single definition 
of “person” for all purposes of that statute. 
“Persons” who knowingly submit false 
claims to state or local governments may be 
sued under the CFCA (Gov.Code, § 12651), 
and, under certain circumstances, “persons” 
may also bring “qui tam” actions, on behalf 
of defrauded governmental entities, against 
alleged false claimants (id., § 12652, subd. 
(c)). Here, as noted above, we consider, 
among other things, whether public entities 
are “persons” who may be sued as false 
claimants under the CFCA. In a companion 
case, State of California ex rel. Harris v. 
PricewaterhouseCoopers, LLP (Aug. 31, 
2006, S131807) 39 Cal.4th 1220, 48 
Cal.Rptr.3d 144, 141 P.3d 256, 2006 WL 
2506376 (Harris ), we address the question 
whether a governmental entity is a person 
who, as a qui tam plaintiff under the CFCA, 
may sue for alleged false claims that were 
submitted only to other public agencies. 

 
We reach the following conclusions: (1) Public 

school districts are not “persons” who may be sued 
under the CFCA. (2) On the other hand, the charter 
schools in this case, and their operators, are “persons” 
subject to suit under both the CFCA and the UCL, and 
are not exempt from either law merely because such 
schools are deemed part of the public school system. 
(3) The CFCA cause of action is not a barred claim for 
“educational malfeasance” (see Peter W. v. San 
Francisco Unified Sch. Dist. (1976) 60 Cal.App.3d 
814, 131 Cal.Rptr. 854 (Peter W.)) insofar as it asserts, 
not simply that One2One's charter schools provided a 
substandard education, but that they submitted false 
claims for school funds while failing to furnish any 
significant educational services, materials, and sup-
plies. (4) The CFCA cause of action is not barred 

insofar as it alleges that, before 2000, the charter 
schools violated “independent study” rules set forth in 
a 1993 statute, Education Code section 51747.3, be-
cause section 51747.3 applied to charter schools even 
before its amendment in 1999. (5) Finally, a qui tam 
action under the CFCA against a charter school or its 
operator is not subject to the Tort Claims Act (TCA; 
Gov.Code, § 815 et seq.) requirement of prior pre-
sentment of a claim for payment (see id., §§ 905, 910 
et seq.). These conclusions require that we affirm in 
part, and reverse in part, the judgment of the Court of 
Appeal. 
 

FACTS AND PROCEDURAL BACKGROUND 
On December 30, 1999, plaintiffs filed a com-

plaint, which included a claim for qui tam relief on 
behalf of the state, under the CFCA. (Gov.Code, § 
12652, subd. (c)(1).) As provided by the CFCA in 
such cases, the complaint was filed under seal. (Id., 
subd. (c)(2).) In July 2000, after the seal was lifted, the 
Attorney General noticed his election to intervene in, 
and proceed ***113 with, the CFCA action on behalf 
of the state. (Id., subd. (c)(6).) 
 

 *1180 On August 11, 2000, plaintiffs filed their 
first amended complaint (the complaint). As pertinent 
to the issues before us, the complaint alleged the fol-
lowing: 
 

At various times during 1997, 1998, and 1999, 
defendant One2One Learning Foundation (One2One), 
a Texas corporation, operated three charter schools in 
California through its California corporate alter ego, 
defendant Charter School Resource Alliance (CSRA). 
These schools included (1) defendant Sierra Summit 
Academy, Inc. (Sierra Summit Academy), operating 
as a California nonprofit corporation, and chartered by 
the Sierra Plumas Joint Unified School District (Sierra 
District) in Sierra County, (2) defendant Mattole 
Valley Charter School (Mattole Valley School), 
chartered by the Mattole Unified School District 
(Mattole District) in Humboldt County, and (3) de-
fendant Camptonville Academy, Inc. (Camptonville 
Academy), operating as a California nonprofit cor-
poration, and chartered by defendant Camptonville 
Union Elementary School District (Camptonville 
District) in Yuba County. 
 

Defendant Robert Carroll is One2One's president 
and chief executive officer. Defendant Jeff Bauer is 
Superintendent of the Sierra District. Defendant Carol 
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Kennedy is the Director of Sierra Summit Academy. 
Defendant Richard Graey is Superintendent of the 
Mattole District and the Director of Mattole Valley 
School. Defendant Allen Wright is Superintendent 
and Principal of the Camptonville District. Defendant 
Janis **230 Jablecky is the Director of Camptonville 
Academy.FN2 
 

FN2. One2One, CSRA, Sierra Summit 
Academy, Mattole Valley School, and 
Camptonville Academy, as identified and 
described in the complaint, are hereafter 
collectively referred to as the charter school 
defendants. The Sierra District, the Mattole 
District, and the Camptonville District are 
hereafter collectively referred to as the dis-
trict defendants. The charter school defen-
dants, the district defendants, and the indi-
vidual defendants are hereafter collectively 
referred to as all defendants. 

 
Each plaintiff was a minor student enrolled in one 

of the defendant charter schools at some time during 
1998 and/or 1999, or the parent and/or guardian of 
such a student. All the plaintiffs were direct victims of 
One2One's failure to provide promised instruction, 
testing, equipment, materials, and supplies. 
 

Like traditional public schools, charter schools 
are funded by the state based on ADA records. While 
charter schools have considerable freedom in their 
academic approach, they must meet statewide educa-
tional standards and use appropriately credentialed 
teachers. The chartering entity, usually a school dis-
trict, has oversight responsibilities, and must revoke a 
school's charter for fiscal mismanagement, material 
violation of the charter, failure to meet or pursue any 
of the educational outcomes set by the charter, failure 
to meet generally accepted accounting principles, or 
violation of law. 
 

 *1181 Sierra Summit Academy, Mattole Valley 
School, and Camptonville Academy were operated as 
distance learning schools, in which students study at 
home, complete lessons on their computers, and 
transmit them via the Internet to the school. Students 
are also tested through the Internet. 
 

The charters and promotional literature for 
One2One-operated schools promised to provide 
“ways and means” for students to achieve an educa-

tion through distance learning, including the furnish-
ing of computers, necessary software, and textbooks, 
and reimbursement of up to $100 per month for 
out-of-pocket educational expenses incurred by stu-
dents or their parents or guardians. Each student was 
also ***114 to be assigned an “educational facilita-
tor,” who was to devise a learning contract for the 
student, provide parents with a copy of the student's 
curriculum goals, order necessary educational mate-
rials, and come to the student's home a few hours per 
week for personal instruction, testing, and evaluation. 
 

Despite its promises, One2One has failed to pro-
vide the enumerated equipment, supplies, and servic-
es, either to plaintiff students or to any of its enrollees. 
Its educational facilitators—who, on information and 
belief, are teaching outside their credentialed areas or 
are not credentialed at all—do not provide assessment, 
instruction, review, or curriculum, either online or in 
person. One2One also fails to reimburse students, 
parents, and guardians for educational expenses. In 
some cases, parents actually pay One2One for 
equipment and for educational materials and supplies, 
either because One2One has failed to provide these 
items for free as promised, or because parents have 
exhausted their $100 per month expense allowance. 
Moreover, One2One overbills for the educational 
materials and software it does provide. In particular, 
the educational software programs One2One uses are 
available online for free, or for much less than 
One2One charges.FN3 
 

FN3. Included in the complaint were detailed 
allegations concerning the charter schools' 
treatment of the named plaintiffs, including 
the schools' broken promises to supply 
computers and educational materials, and the 
failure of their “educational facilitators” to 
provide home visits, or any other significant 
contact, except for “religious” visits to col-
lect signed ADA forms. The complaint also 
contained class action allegations. 

 
One2One aggressively recruits poor, rural dis-

tricts to approve their charter schools, then enrolls 
students throughout the state for distance learning. In 
return for chartering its schools and allowing their 
operation, One2One pays the districts administration 
fees in excess of those allowed by statute. Despite 
their oversight responsibilities, the districts enable 
One2One to misuse public funds by turning a blind 
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eye to the charter schools' activities, and, for the most 
part, failing to take steps to monitor them. 
 

 *1182 On the basis of allegations such as these, 
the complaint asserted causes of action **231 against 
the charter school defendants for breach of contract 
(seventh cause of action) and intentional and negligent 
misrepresentation (fourth and fifth causes of action, 
respectively). Against the charter school and district 
defendants, it contained claims for mandamus and 
declaratory relief (third and 10th causes of action, 
respectively), and for violation of the free school, 
equal protection, and due process guarantees of the 
California Constitution (eighth and ninth causes of 
action, respectively). As to all defendants, it sought 
injunctive relief against misuse of taxpayer funds 
(second cause of action). 
 

Finally, the complaint included, (1) against the 
charter school and district defendants, a CFCA cause 
of action for qui tam relief, on behalf of the state, for 
the alleged submission of false and fraudulent claims 
for payment of state educational funds (first cause of 
action) and, (2) against the charter school defendants, 
an individual and representative claim under the UCL, 
alleging unfair and deceptive business practices in the 
operation of the schools (sixth cause of action). 
 

The CFCA cause of action asserted that the 
charter school defendants submitted false claims, 
within the meaning of this statute, by requesting 
funding from the districts and/or the state, “knowing 
that their ADA records did not accurately reflect the 
students enrolled in and receiving instruction, educa-
tional materials, or services***115 from their 
schools.” (At another point, the complaint alleged 
more generally that One2One “fails to provide the 
education it promises but falsely collects State educa-
tional funds as if the education were provided.”) 
 

The CFCA count also alleged that the charter 
school defendants falsely claimed ADA funds (1) for 
what was effectively independent study, though the 
schools were in violation of Education Code section 
51747.3, subdivision (a), in that they provided money 
or other things of value to independent study pupils 
that were not provided to students attending regular 
classes, and (2) for independent study pupils who, in 
violation of subdivision (b) of the same section, re-
sided outside the counties in which the respective 
schools were located, or adjacent counties.FN4 

 
FN4. According to the complaint, for each of 
the 5,200 students enrolled statewide in its 
distance learning charter schools, One2One 
collects ADA funds of about $120 per day, or 
$4,350 per school term. The complaint thus 
asserted generally that, on the basis of 
One2One's failure to provide educational 
services and materials as promised in its 
charters and required by law, “One2One 
engages in a practice of defrauding parents, 
school districts, and the State by collecting 
more than $20 million annually in educa-
tional funds.” 

 
 *1183 In the CFCA cause of action, the com-

plaint alleged that the district defendants had submit-
ted false claims on behalf of the charter schools, even 
though they “knew or deliberately or recklessly dis-
regarded whether the public funds were being used for 
wrongful purposes.” Further, the complaint asserted, 
the district defendants wrongfully claimed funds for 
supervisory services beyond the limits set forth in the 
CSA. 
 

Aside from the injunctive and declaratory relief 
noted above, the complaint sought, among other 
things, (1) compensatory and punitive damages 
against the charter school defendants, and, (2) against 
the charter school and district defendants, restitution 
of funds falsely claimed and received, with treble 
damages and civil penalties as provided in the CFCA. 
 

Several defendants demurred.FN5 In November 
2001, the trial court sustained, without leave to amend, 
the demurrers as to the first (CFCA), second (taxpayer 
injunctive relief), fourth (intentional misrepresenta-
tion), fifth (negligent misrepresentation), sixth (UCL), 
and seventh (breach of contract) causes of action.FN6 
The court reasoned as **232 follows: (1) All these 
counts are noncognizable private claims for “educa-
tional malfeasance.” (2) Because the charter school 
and district defendants are “ public entities,” the 
CFCA, intentional misrepresentation, and negligent 
misrepresentation causes of action are subject to the 
TCA requirement of prior presentment of a claim for 
payment. (3) As “public entities,” the charter school 
defendants are not “persons” subject to suit under the 
***116 UCL. (4) The taxpayer claim for injunctive 
relief is subject to the requirement of a prior claim for 
refund. (5) The CFCA claim for violation of the sta-
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tutory restrictions on “independent study” programs 
fails, because those restrictions applied to charter 
schools only in and after 2000, and all the facts alleged 
in the complaint precede that date.FN7 
 

FN5. Separate demurrers were filed by (1) 
CSRA and Carroll, (2) Sierra Summit 
Academy, Sierra District, Bauer, and Ken-
nedy, and (3) One2One. One2One later filed 
a joinder in the demurrer of CSRA and Car-
roll. 

 
FN6. Previously, in September 2001, the trial 
court had denied the State of California's 
motion to dismiss plaintiffs' CFCA claim for 
lack of jurisdiction. The motion was made 
under Government Code section 12652, 
subdivision (d)(3)(A), which deprives the 
court of jurisdiction over a private qui tam 
CFCA action that is based on the prior 
“public disclosure” of the facts supporting 
the claim, where the disclosure was made “in 
a criminal, civil, or administrative hearing, in 
an investigation, report, hearing, or audit 
conducted by or at the request of the Senate, 
Assembly, auditor, or governing body of a 
political subdivision, or by the news media,” 
unless the qui tam plaintiff “is an original 
source of the information.” The ruling on this 
motion is not involved in the appeal before 
us. 

 
FN7. After an initial hearing on the demur-
rers, the trial court issued a final ruling as to 
the second (taxpayer injunctive relief), third 
(mandamus), fourth (intentional misrepre-
sentation), fifth (negligent misrepresenta-
tion), seventh (breach of contract), eighth 
(free school guarantee), ninth (equal protec-
tion and due process), and 10th (declaratory 
relief) causes of action. However, as to the 
first (CFCA) and sixth (UCL) causes of ac-
tion, the court obtained additional briefing on 
whether, in light of a then recent Court of 
Appeal decision, LeVine v. Weis (2001) 90 
Cal.App.4th 201, 108 Cal.Rptr.2d 562 (Le-
Vine II ) (see also LeVine v. Weis (1998) 68 
Cal.App.4th 758, 80 Cal.Rptr.2d 439 (LeVine 
I )), the charter school and district defen-
dants, as “public entities within the public 
school system,” could be sued under the 

CFCA and the UCL. In its final ruling, as 
noted, the court determined that the charter 
school defendants were not subject to suit 
under the UCL, but the court did not decide 
whether a similar rule applied to either the 
charter school or district defendants under 
the CFCA. 

 
 *1184 All parties stipulated that (1) the trial 

court's ruling on the demurrers was binding, as law of 
the case, on those defendants who had not demurred, 
(2) the remaining causes of action would be dismissed 
in order to facilitate appellate review, and (3) plaintiffs 
would dismiss the individual defendants. Judgment 
was entered accordingly. 
 

Plaintiffs appealed, urging that the CFCA, UCL, 
contract, and misrepresentation claims should not 
have been dismissed.FN8 The Court of Appeal reversed 
the judgment of dismissal. The Court of Appeal 
agreed with the trial court that the causes of action for 
breach of contract and misrepresentation are barred by 
the rule that private parties cannot sue public schools 
for “educational malfeasance.” The Court of Appeal 
also concurred that the charter school defendants, as 
part of the public school system, are “public entities,” 
and thus are not “persons” who may be sued under the 
UCL. 
 

FN8. No defendant cross-appealed from the 
trial court's order overruling demurrers to the 
third (mandate), eighth (free school guaran-
tee), ninth (equal protection/due process), 
and 10th (declaratory relief) causes of action. 
Nor did any of defendants' Court of Appeal 
briefs argue that those counts should have 
been dismissed. By the same token, after 
stipulating in the trial court to dismissal of 
individual defendants Carroll, Bauer, Ken-
nedy, Graey, Wright, and Jablecki, plaintiffs 
did not contend in the Court of Appeal that 
the second cause of action (taxpayer re-
lief)—the only one naming those defen-
dants—should be reinstated. The State of 
California, as real party and respondent, filed 
a brief asserting only that the “prior claim” 
requirement of the TCA should not apply to 
qui tam actions under the CFCA. 

 
On the other hand, the Court of Appeal held that 

the CFCA, unlike the UCL, does include public enti-
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ties among the “persons” who may be sued. Hence, the 
Court of Appeal determined, charter schools and 
public school districts may be subject to private qui 
tam actions under the CFCA. Moreover, the Court of 
Appeal reasoned, plaintiffs' CFCA allegations—i.e., 
that the charter school and district defendants made or 
facilitated fraudulent claims to obtain state ADA 
funds for educational services that were not pro-
vided—are not a prohibited cause of action for “edu-
cational malfeasance.” 
 

Nor, the Court of Appeal concluded, must a qui 
tam action under the CFCA be preceded by present-
ment of a claim for payment pursuant to the TCA. In 
this regard, the Court of Appeal noted that (1) the state 
is expressly exempt from the ***117 TCA's “prior 
presentment” requirement (Gov.Code, § 905, subd. (i 
)), (2) a qui tam plaintiff under the CFCA stands in the 
shoes of the state, and (3) application of a “prior pre-
sentment” requirement in this context would under-
mine **233 the CFCA's provision that qui tam actions 
must initially be *1185 filed under seal, thus allowing 
the state to investigate, without prior warning to the 
alleged false claimant, before deciding whether to 
intervene in the action. 
 

Finally, however, the Court of Appeal concurred 
with the trial court that plaintiffs' CFCA claim must 
fail insofar as it is based on allegations that the charter 
schools violated the “independent study” statute 
(Ed.Code, § 51747.3). Like the trial court, the Court of 
Appeal concluded that, while the complaint covered 
only acts done by the charter school defendants in the 
years 1998 and 1999, the “independent study” statute 
did not apply to charter schools until the year 2000. 
 

The Court of Appeal remanded for further pro-
ceedings consistent with its opinion. We understand 
the effect of the Court of Appeal's judgment to be that 
plaintiffs may proceed against both the district and 
charter school defendants on the CFCA cause of ac-
tion—minus the allegations concerning violation of 
the statutory rules governing “independent study” 
programs—but may not proceed on the UCL, contract, 
or misrepresentation causes of action. 
 

Petitions for review were filed by defendants (1) 
One2One, (2) CSRA, (3) the Mattole District and 
Graey, (4) Camptonville Academy and Jablecki, and 
(5) the Sierra District and Sierra Summit Academy. 
All challenged the Court of Appeal's reinstatement of 

plaintiffs' CFCA cause of action. The petitions va-
riously argued that (1) the charter school and district 
defendants are “public entities,” and as such, are not 
“persons” subject to suit under the CFCA, (2) a qui 
tam action under the CFCA is subject to the “claim 
presentment” provisions of the TCA, and (3) the 
CFCA allegations are a disguised claim for “educa-
tional malfeasance.” 
 

Plaintiffs answered the petitions, urging, as addi-
tional issues, that (1) the restrictions on “independent 
study” programs imposed by Education Code section 
51747.3 have applied to charter schools since that 
statute's adoption in 1993 and (2) private nonprofit 
corporations operating charter schools are “persons” 
covered by the UCL. We granted review. As will 
appear, we agree with certain of the Court of Appeal's 
holdings and disagree with others. We will therefore 
reverse in part the Court of Appeal's judgment.FN9 
 

FN9. Amicus curiae briefs in support of de-
fendants have been filed by (1) the Statewide 
Association of Community Colleges et al., 
(2) Fullerton Joint Union High School Dis-
trict et al., (3) the Pacific Legal Foundation, 
(4) the California State Association of 
Counties, (5) Coast Community College 
District, and (6) PricewaterhouseCoopers, 
LLP. An amicus curiae brief in support of 
plaintiffs has been filed by Taxpayers 
Against Fraud. We appreciate the assistance 
provided by these briefs. 

 
 *1186 DISCUSSION 

1. The CSA. 
The CSA, as adopted in 1992 and since substan-

tially amended, is intended to allow “teachers, parents, 
pupils, and community members to establish ... 
schools that operate independently from the existing 
school district structure.” (Ed.Code, § 47601.) By this 
means, the CSA seeks to expand learning opportuni-
ties, encourage innovative teaching methods, provide 
expanded public educational choice, and promote 
educational competition and accountability within the 
public school system. (Id., subds. (a)-(g).) 
 

***118 If statutory requirements are met, public 
school authorities must grant the petition of interested 
persons for a charter to operate such a school within a 
public school district. (Ed.Code, § 47605.) For certain 
purposes, the school is “deemed to be a ‘school dis-
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trict’ ” (id., § 47612, subd. (c)), is “part of the Public 
School system” (id., § 47615, subd. (a)), falls under 
the “jurisdiction” of that system, and is subject to the 
“exclusive control” of public school officers (id., § 
47615, subd. (a)(2); § 47612, subd. (a)). (See Wilson v. 
State Bd. of Education (1999) 75 Cal.App.4th 1125, 
1136–1142, 89 Cal.Rptr.2d 745 (Wilson ).) 
 

A charter school must operate under the terms of 
its charter, and must comply with the CSA and other 
specified laws, but is otherwise exempt from the laws 
governing school districts. (Ed.Code, § 47610.) A 
charter school may elect to operate as, or be **234 
operated by, a nonprofit corporation organized under 
the Nonprofit Public Benefit Corporation Law. (Id., § 
47604, subd. (a), as added by Stats.1998, ch. 34, § 3.) 
 

A charter school is eligible for its share of state 
and local public education funds, which share is cal-
culated primarily, as with all public schools, on the 
basis of its ADA. (Ed.Code, § 47612; see also id., § 
47630 et seq.) FN10 Provisions added to the CSA since 
its original adoption enumerate certain oversight re-
sponsibilities of the chartering authority (Ed.Code, §§ 
47612, 47604.32), and authorize that agency to charge 
the school supervisorial fees, within specified limits, 
for such services (id., § 47613). 
 

FN10. California school finance is enorm-
ously complex, but the basic system is that 
“funds raised by local property taxes are 
augmented by state equalizing payments. 
Each school district has a base revenue limit 
that depends on average daily attendance, ... 
and varies by size and type of district. [¶] The 
revenue limit for a district includes the 
amount of property tax revenues a district 
can raise, with other specific local revenues, 
coupled with an equalization payment by the 
state, thus bringing each district into a rough 
equivalency of revenues.” (56 Cal.Jur.3d 
(2003) Schools, § 7, p. 198.) 

 
 *1187 2. The CFCA. 

The CFCA, which is patterned after a similar 
federal law, was adopted in 1987. (Stats.1987, ch. 
1420, § 1, p. 5237.) It provides that “[a]ny person” 
who, among other things, “[k]nowingly presents or 
causes to be presented to ... the state or ... any political 
subdivision thereof, a false claim for payment or ap-
proval,” or “[k]nowingly makes, uses, or causes to be 

made or used a false record or statement to get a false 
claim paid or approved by the state or by any political 
subdivision,” or “[c]onspires to defraud the state or 
any political subdivision by getting a false claim al-
lowed or paid by the state or any political subdivi-
sion,” or “[i]s a beneficiary of an inadvertent submis-
sion of a false claim to the state or a political subdi-
vision, subsequently discovers the falsity of the claim, 
and fails to disclose the false claim to the state or the 
political subdivision within a reasonable time after 
discovery [thereof],” “shall be liable to the state or to 
the political subdivision for three times the amount of 
damages” the state or political subdivision thereby 
sustained, as well as for the state's or political subdi-
vision's costs of suit, and may also liable for a civil 
penalty of up to $10,000 for each false claim. 
(Gov.Code, § 12651, subd. (a)(1)-(3), (8).) FN11 
 

FN11. In certain circumstances, where the 
person submitting the false claim reported it 
promptly and cooperated in any investiga-
tion, the court may assess less than three 
times the damages (though no less than two 
times the damages), and no civil penalty. 
(Gov.Code, § 12651, subd. (b).) 

 
***119 The CFCA defines a “person” to “include 

any natural person, corporation, firm, association, 
organization, partnership, limited liability company, 
business, or trust.” (Gov.Code, § 12650, subd. (b)(5).) 
 

Where a “person” has submitted a false claim 
upon state funds, or upon both state and political 
subdivision funds, in violation of the CFCA, the At-
torney General may sue that person to recover the 
damages and penalties provided by the statute. 
(Gov.Code, § 12652, subd. (a)(1).) Where the false 
claim was upon “political subdivision funds,” or upon 
both state and political subdivision funds, the “pros-
ecuting authority” of the affected political subdivision 
may bring such an action. (Id., subd. (b)(1).) FN12 
 

FN12. “ ‘Prosecuting authority’ refers to the 
county counsel, city attorney, or other local 
government official charged with investi-
gating, filing, and conducting civil legal 
proceedings on behalf of, or in the name of, a 
particular political subdivision.” (Gov.Code, 
§ 12650, subd. (b)(4).) 

 
When either the Attorney General or the local 
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prosecuting authority unilaterally initiates an action 
involving both state and political subdivision funds, 
the other affected official or officials must be notified. 
If the Attorney General initiates such an action, the 
local prosecuting authority may, *1188 upon receiv-
ing notice, intervene. If the local prosecuting attorney 
is the initiator, the Attorney General may, upon notice, 
elect to assume responsibility for the action, though 
the local prosecuting authority may continue as a 
party. (Gov.Code, § 12652, subds.(a)(2), (3), (b)(2), 
(3).) 
 

A CFCA action may also be initiated by a “per-
son,” as a “qui tam” plaintiff, for and in **235 the 
name of the state or the political subdivision whose 
funds are involved. (Gov.Code, § 12652, subd. (c)(1), 
(3).) The complaint in such an action shall be filed in 
camera, and may remain under seal for up to 60 days. 
While the complaint remains sealed, “[n]o service 
shall be made on the defendant.” (Id., subd. (c)(2).) 
 

The qui tam plaintiff must immediately notify the 
Attorney General of the suit and disclose to him all 
material evidence and information the plaintiff pos-
sesses. If the qui tam complaint involves only state 
funds, the Attorney General may, within the 60–day 
period or extensions thereof, elect to intervene and 
proceed with the action. If political subdivision funds 
alone are involved, the Attorney General must forward 
the qui tam complaint to the local prosecuting author-
ity, who may elect to intervene and proceed with the 
action. If both state and political subdivision funds are 
involved, the Attorney General and the local prose-
cuting authority are to coordinate their investigation 
and review. Either official, or both of them, may then 
elect to intervene and proceed with the action. If these 
officials decline to proceed, the qui tam plaintiff shall 
have the right to conduct the action. (Gov.Code, § 
12652, subd. (c)(4)-(8).) If state or local officials in-
tervene, they may assume control of the action, but the 
qui tam plaintiff may remain as a party. (Id., subd. 
(e)(1).) 
 

A substantial portion of the proceeds of any set-
tlement or court award in a CFCA action—as much as 
66 percent—does not revert to the general coffers of 
the state or the political subdivision against which the 
false claim was submitted. Instead, a significant “cut” 
of these proceeds goes to those who pursued the action 
on behalf of the defrauded entity. 
 

Thus, if the Attorney General or a local prose-
cuting authority initiated a CFCA action, that officer is 
entitled to a fixed 33 percent of the proceeds of the 
action, or settlement thereof. Where a local prosecut-
ing authority intervened in an action ***120 initiated 
by the Attorney General, the court may award the 
local prosecuting authority a portion of the Attorney 
General's 33 percent, as appropriate to the local au-
thority's role in conducting the action. If, in an action 
brought by a qui tam plaintiff, the Attorney General or 
the local prosecuting authority proceeds with the ac-
tion, that official receives a fixed 33 percent of the 
proceeds, and the qui tam plaintiff receives from 15 to 
33 percent, depending on his or her litigation role. 
Where both the Attorney *1189 General and a local 
prosecuting authority are involved in a qui tam action, 
the court may award the latter officer a portion of the 
Attorney General's 33 percent, depending on the role 
played by the local prosecutor.FN13 If neither the At-
torney General nor the local prosecuting authority 
elects to proceed with the action, the qui tam plaintiff 
may receive between 25 and 50 percent of the 
proceeds. (Gov.Code, § 12652, subd.(g).) 
 

FN13. Any proceeds recovered by the At-
torney General as his “cut” of the award or 
settlement are deposited into a special False 
Claims Act Fund in the State Treasury. The 
Attorney General is to use the money in this 
fund, upon its appropriation by the Legisla-
ture, for the ongoing investigation and pros-
ecution of false claims. (Gov.Code, § 12652, 
subd. (j).) 

 
The CFCA's remedies are cumulative to any 

others provided by statute or common law. 
(Gov.Code, § 12655, subd. (a).) Further, its provisions 
“shall be liberally construed and applied to promote 
the public interest.” (Id., subd. (c).) 
 
3. The UCL. 

As pertinent here, the UCL provides for relief by 
civil lawsuit against “[a]ny person who engages, has 
engaged, or proposes to engage in unfair competi-
tion.” (Bus. & Prof.Code, § 17203.) “Unfair competi-
tion” is defined to include “any unlawful, unfair or 
fraudulent business act or practice and unfair, decep-
tive, untrue or misleading advertising....” (Id., § 
17200.) An action for injunctive relief, which relief 
may include orders necessary “to restore to any person 
in interest any money or property .... acquired by 
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means of such unfair competition” (id., § 17203), may 
be brought (1) by the Attorney General or a specified 
local prosecuting officer “upon their own complaint or 
upon the complaint of any board, officer, corporation, 
or association,” or (2) “by any **236 person who has 
suffered injury in fact and has lost money or property 
as a result of such unfair competition” (id., § 17204). 
For purposes of the UCL, “the term person shall mean 
and include natural persons, corporations, firms, 
partnerships, joint stock companies, associations and 
other organizations of persons.” (Id., § 17201.) Except 
as otherwise specifically provided, the UCL's reme-
dies are “cumulative to each other and to the remedies 
or penalties available under all other laws of this 
state.” (id., § 17205.) 
 
4. May a public school district be sued under the C 
FCA? 

[1] The Court of Appeal held that both the district 
and charter school defendants are “persons” subject to 
suit under the CFCA. The district defendants insist 
that they are not “persons” for purposes of this statute. 
For reasons that will appear, we agree with the district 
defendants. 
 

[2][3][4][5] *1190 We apply well-settled prin-
ciples of statutory construction. Our task is to discern 
the Legislature's intent. The statutory language itself is 
the most reliable indicator, so we start with the sta-
tute's words, assigning them their usual and ordinary 
meanings, and construing them in context. If the 
words themselves are not ambiguous, we presume the 
Legislature meant what it said, and the statute's plain 
meaning governs. On the other ***121 hand, if the 
language allows more than one reasonable construc-
tion, we may look to such aids as the legislative his-
tory of the measure and maxims of statutory con-
struction. In cases of uncertain meaning, we may also 
consider the consequences of a particular interpreta-
tion, including its impact on public policy. (E.g., MW 
Erectors, Inc. v. Niederhauser Ornamental & Metal 
Works Co., Inc. (2005) 36 Cal.4th 412, 426, 30 
Cal.Rptr.3d 755, 115 P.3d 41; People v. Smith (2004) 
32 Cal.4th 792, 797–798, 11 Cal.Rptr.3d 290, 86 P.3d 
348.) 
 

As noted, the CFCA defines covered “persons” to 
“include[ ] any natural person, corporation, firm, as-
sociation, organization, partnership, limited liability 
company, business, or trust.” (Gov.Code, § 12650, 
subd. (b)(5).) We observe at the outset that while this 

list is not necessarily comprehensive, the only words 
and phrases it uses are those most commonly asso-
ciated with private individuals and entities. While, in 
the broadest sense, a school district might be consi-
dered an “association” or an “organization,” the sta-
tutory list of “persons” contains no words or phrases 
most commonly used to signify public school districts, 
or, for that matter, any other public entities or go-
vernmental agencies. 
 

Yet the statute makes very specific reference to 
governmental entities in other contexts. Thus, it pro-
vides that any “person” who presents a false claim to 
the “state or [a] political subdivision” is liable to such 
entity for two or three times the damage thereby sus-
tained. (Gov.Code, § 12651, subds.(a), (b).) A “polit-
ical subdivision” is defined to include “any city, city 
and county, county, tax or assessment district, or other 
legally authorized local government entity with juris-
dictional boundaries.” (Id., § 12650, subd. (b)(3).) The 
specific enumeration of state and local governmental 
entities in one context, but not in the other, weighs 
heavily against a conclusion that the Legislature in-
tended to include public school districts as “persons” 
exposed to CFCA liability. 
 

In other contexts, the Legislature has demon-
strated that similar definitions of “persons” do not 
include public entities, and that legislators know how 
to include such entities directly when they intend to do 
so. For example, under the Fair Employment and 
Housing Act (FEHA; Gov.Code, § 12900 et seq.), a 
“person” is defined to “include[ ] one or more indi-
viduals, partnerships, associations, corporations, li-
mited liability companies, legal *1191 representa-
tives, trustees, trustees in bankruptcy, and receivers or 
other fiduciaries.” (Id., § 12925, subd. (d).) FEHA 
provides that an “ ‘[e]mployer’ includes any person 
regularly employing five or more persons, or any 
person acting as an agent of an employer, directly or 
indirectly, the state or any political or civil subdivi-
sion of the state, and cities,” except as otherwise spe-
cified. (Id., § 12926, subd. (d), italics added.) This 
conceptual separation of “persons” from governmen-
tal entities in FEHA is an additional indication that the 
CFCA's **237 definition of “person” does not include 
public entities.FN14 
 

FN14. Perusal of the codes discloses other 
similar examples. Labor Code section 18 
defines “person,” for all purposes of that 
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code, to mean “any person, association, or-
ganization, partnership, trust, limited liability 
company, or corporation.” In division 4 of 
the Labor Code, concerning workers' com-
pensation insurance, a covered “employer” is 
defined to include “[e]very person including 
any public service corporation, which has 
any natural person in service” (Lab.Code, § 
3300, subd. (c), italics added) and, addition-
ally and separately, “[t]he State and every 
State agency” (id., subd. (a)) and “[e]ach 
county, city, district, and all public and quasi 
public corporations and public agencies 
therein” (id., subd. (b)). Section 19 of the 
Water Code defines “[p]erson,” for all pur-
poses of that code, to mean “any person, 
firm, association, organization, partnership, 
business trust, corporation, limited liability 
company, or company.” However, for pur-
poses of division 7 of that code, concerning 
water quality, “ ‘[p]erson’ ” also “includes 
any city, county, district, the state and the 
United States....” (Wat.Code, § 13050, subd. 
(c).) 

 
On the other hand, amicus curiae Taxpay-
ers Against Fraud invokes the maxim ex-
pressio unius est exclusio alterius. Amicus 
curiae notes that Government Code section 
12652, subdivision (d)(1), explicitly pro-
hibits, under certain circumstances, qui 
tam actions against “Member[s] of the 
State Senate or Assembly, ... member[s] of 
the state judiciary, ... elected official[s] in 
the executive branch of the state, or ... 
member[s] of the governing body of [a] 
political subdivision.” By exempting these 
particular “public” defendants, amicus cu-
riae argues, the CFCA must mean to in-
clude all others. We are not persuaded. The 
designated officials, as natural persons, 
clearly fall within the statute's definition of 
covered “persons,” and thus must be ex-
pressly exempted in situations where the 
statute intends exemption. 

 
***122 The legislative history of the CFCA 

contains no explicit discussion of the scope of the 
word “person.” Nonetheless, the limited evidence 
available suggests there was no intent to include 
school districts and other public and governmental 

agencies. As originally introduced on March 4, 1987, 
Assembly Bill No. 1441 (1987–1988 Reg. Sess.) 
(Assembly Bill No. 1441), which in final form became 
the CFCA, explicitly included, as covered “persons,” 
“any person, firm, association, organization, partner-
ship, business trust, corporation, company, district, 
county, city and county, city, the state, and any of the 
agencies and political subdivisions of these entities.” 
(Italics added.) A substantial subsequent amendment 
to the bill excised the references to governmental 
entities, and the definition of “person” was changed to 
the form finally adopted. (Id., as amended in Assem. 
(Apr. 29, 1987) § 1; see Stats.1987, ch. 1420, § 1, p. 
5238.) FN15 Our past *1192 decisions note deletions 
from bills prior to their passage as significant indicia 
of legislative intent. (E.g., Sierra Club v. California 
Coastal Com. (2005) 35 Cal.4th 839, 852, 28 
Cal.Rptr.3d 316, 111 P.3d 294; People v. Birkett 
(1999) 21 Cal.4th 226, 240–242, 87 Cal.Rptr.2d 205, 
980 P.2d 912; but cf. American Financial Services 
Assn. v. City of Oakland (2005) 34 Cal.4th 1239, 
1261–1262, 23 Cal.Rptr.3d 453, 104 P.3d 813.) 
 

FN15. The current reference to “limited lia-
bility company” in the statutory definition 
was added to the CFCA by a 1994 amend-
ment. (Stats.1994, ch. 1010, § 141, p. 6088.) 

 
[6] A traditional rule of statutory construction is 

that, absent express words to the contrary, govern-
mental agencies are not included within the general 
words of a statute. (E.g., Estate of Miller (1936) 5 
Cal.2d 588, 597, 55 P.2d 491; Balthasar v. Pacific 
Elec. Ry. Co. (1921) 187 Cal. 302, 305, 202 P. 37.) 
However, plaintiffs and their amici curiae invoke a 
more recent exception to this principle, i.e., that gov-
ernment agencies are excluded from the operation of 
general statutory provisions “only if their inclusion 
would result in an infringement upon sovereign go-
vernmental powers.... Pursuant to this principle, go-
vernmental agencies have been held subject to legis-
lation which, by its terms, applies simply to any 
‘person.’ [Citations.]” (City of Los Angeles v. City of 
San Fernando (1975) 14 Cal.3d 199, 276–277, 123 
Cal.Rptr. 1, 537 P.2d 1250; see also, e.g., Nestle v. 
City of Santa Monica (1972) 6 Cal.3d 920, 933, 101 
Cal.Rptr. 568, 496 P.2d 480 (Nestle ); Flournoy v. 
State of California (1962) 57 Cal.2d 497, 498–499, 20 
Cal.Rptr. 627, 370 P.2d 331; Hoyt v. Board of Civil 
Service Commrs. (1942) 21 Cal.2d 399, 402, 132 P.2d 
804.) In at least one instance, this premise was applied 
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to a statutory definition of covered ***123 “persons” 
somewhat like that used in the CFCA. (State of Cali-
fornia v. Marin Mun. W. Dist. (1941) 17 Cal.2d 699, 
704, 111 **238 P.2d 651 [county held subject to sta-
tute allowing Department of Public Works to order 
“any person” to move his pipeline as necessary for 
public safety or highway improvement; statute defined 
“person” to include “any person, firm, partnership, 
association, corporation, organization, or business 
trust,” and did not expressly name governmental enti-
ties].) 
 

In LeVine I, supra, 68 Cal.App.4th 758, 80 
Cal.Rptr.2d 439, the Court of Appeal held that the 
defendant school district was a “person” within the 
scope of the CFCA, and was thus subject to CFCA 
provisions prohibiting retaliation against an employee 
for reporting a false claim or furthering a false claims 
action (Gov.Code, § 12653, subd. (b)). Invoking the 
“rule that governmental agencies are excluded from 
the general provisions of a statute only if their inclu-
sion would result in an infringement upon sovereign 
powers,” the Court of Appeal declined to find that the 
CFCA would cause such infringement. (LeVine I, 
supra, at p. 765, 80 Cal.Rptr.2d 439.) The Court of 
Appeal reasoned that “no governmental *1193 agency 
has the power, sovereign or otherwise, knowingly to 
present a false claim.” (Ibid.) FN16 In the case before 
us, the instant Court of Appeal employed a similar 
analysis. 
 

FN16. In LeVine II, supra, 90 Cal.App.4th 
201, 108 Cal.Rptr.2d 562, the Court of Ap-
peal affirmed, as law of the case, its ruling in 
LeVine I that public school districts are 
“persons” subject to suit under the CFCA. 
The LeVine II court declined to reconsider its 
prior holding in light of several intervening 
federal decisions, including Vermont Agency 
of Natural Resources v. United States ex rel. 
Stevens (2000) 529 U.S. 765, 120 S.Ct. 1858, 
146 L.Ed.2d 836 (Stevens ). Stevens held that 
states are not “persons” subject to qui tam 
liability under the federal false claims statute. 
We discuss Stevens in greater detail below. 

 
[7] We disagree with the ultimate conclusion of 

LeVine I. In the first place, the premise that public 
entities are statutory “persons” unless their sovereign 
powers would be infringed is simply a maxim of sta-
tutory construction. While the “sovereign powers” 

principle can help resolve an unclear legislative intent, 
it cannot override positive indicia of a contrary legis-
lative intent. As we have explained, the language, 
structure, and history of the particular statute before 
us—the CFCA—strongly suggest that public entities, 
including public school districts, are not “persons” 
subject to suit under the law's provisions. On that basis 
alone, we are persuaded that governmental agencies, 
including the district defendants in this case, may not 
be sued under California's false claims statute.FN17 
 

FN17. We have indicated (ante, fn. 1) that 
the CFCA provides a single definition of 
“person,” governing both who may be sued 
and who may sue as a qui tam plaintiff. In 
Harris, supra, 39 Cal.4th 1220, 48 
Cal.Rptr.3d 144, 141 P.3d 256, we consider 
whether public entities are “persons” for the 
latter purpose. As we explain in Harris, there 
is ample evidence the Legislature did not 
contemplate public entities as qui tam plain-
tiffs under the CFCA. (See Harris, supra, 39 
Cal.4th at pp. 1229–1232, 48 Cal.Rptr.3d at 
pp. 151–153, 141 P.3d at pp. 261–263.) 
Given the statute's uniform definition of 
“person,” Harris's analysis further informs 
our conclusion here that public entities also 
are not “person[s]” subject to suit under the 
CFCA. 

 
Moreover, we do not agree with LeVine I's anal-

ysis of the “sovereign power” question. Of course 
school districts have no “sovereign” power or right to 
submit false claims against the public treasury. Non-
etheless, we cannot accept LeVine I's determination 
that application of the CFCA to public school districts 
would infringe no sovereign powers. 
 

***124 As we will explain, in light of the strin-
gent revenue, appropriations, and budget restraints 
under which all California governmental entities op-
erate, exposing them to the draconian liabilities of the 
CFCA would significantly impede their fiscal ability 
to carry out their core public missions. In the particu-
lar case of public school districts, such exposure 
would interfere with the state's plenary power and 
duty, exercised at the local level by the individual 
districts, to provide the free public education man-
dated by the Constitution. 
 

 *1194 The People, by initiative, have put all 
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agencies of government, including school districts, on 
a strict fiscal diet by adding provisions to the Cali-
fornia Constitution that limit their power to tax and 
spend. Article XIII A, section 1, “places a general 
ceiling on the ad valorem property taxes which may be 
**239 levied on behalf of local governments and 
school districts. [Citation].” (Butt v. State of Califor-
nia (1992) 4 Cal.4th 668, 691, 15 Cal.Rptr.2d 480, 842 
P.2d 1240, fn. 17 (Butt ).) Article XIII A also bans 
other new local taxes levied by, or for the specific 
benefit of, school and other special districts except as 
approved by a two-thirds majority of the voters. (Cal. 
Const., art. XIII A, § 4; see Rider v. County of San 
Diego (1991) 1 Cal.4th 1, 13–15, 2 Cal.Rptr.2d 490, 
820 P.2d 1000; Hoogasian Flowers, Inc. v. State Bd. 
of Equalization (1994) 23 Cal.App.4th 1264, 
1282–1284, 28 Cal.Rptr.2d 686.) At the state level, 
article XIII A forbids the enactment of any new ad 
valorem real property tax, and prohibits all increases 
in state taxes except by a two-thirds vote of each 
House of the Legislature. (Cal. Const., art. XIII A, § 
3.) 
 

Article XIII B generally limits the annual appro-
priations of state and local governments to the prior 
years' appropriations as adjusted for the cost of living. 
(Cal. Const., art. XIII B, § 1.) Under this constitutional 
provision, these limits may be changed only by vote of 
the affected electorate. (Id., § 4.) FN18 
 

FN18. Article XIII B allows governmental 
entities to establish reserve, contingency, 
emergency, trust, sinking, and other like 
funds to pay unexpected or extraordinary 
expenses. Payments from such funds do not 
constitute appropriations subject to limita-
tion, but contributions to such funds do count 
against an entity's appropriations limit. (Cal. 
Const., art. XIII B, § 5.) 

 
Public school districts face an additional restric-

tion on their ability to tax and spend for their educa-
tional mission. Because disparities in school funding 
levels based on the comparative wealth of local dis-
tricts violate the equal protection clause of the Cali-
fornia Constitution (see Serrano v. Priest (1976) 18 
Cal.3d 728, 135 Cal.Rptr. 345, 557 P.2d 929; Serrano 
v. Priest (1971) 5 Cal.3d 584, 96 Cal.Rptr. 601, 487 
P.2d 1241), the Legislature has adopted a strict system 
of equalized funding (Ed.Code, § 42238 et seq.), under 
which, as noted above, “the amount of property tax 

revenues a district can raise, with other specific local 
revenues, [is] coupled with an equalization payment 
by the state, thus bringing each district into a rough 
[per student] equivalency of revenues.” (56 
Cal.Jur.3d, supra, Schools, § 7, p. 198, fns. omitted.) 
“In obedience to Serrano principles, the current sys-
tem of public school finance largely eliminates the 
ability of local districts, rich or poor, to increase local 
ad valorem property taxes to fund current operations at 
a level exceeding their [s]tate-equalized revenue per 
average daily attendance. [Citation.]” (Butt, supra, 4 
Cal.4th 668, 691, fn. 17, 15 Cal.Rptr.2d 480, 842 P.2d 
1240.) 
 

 *1195 School districts must use the limited funds 
at their disposal to carry out the state's constitutionally 
mandated duty to ***125 provide a system of public 
education. The Constitution requires, and makes the 
Legislature responsible for providing, “a system of 
common schools by which a free school shall be kept 
up and supported in each district....” (Cal. Const., art. 
IX, § 5.) The Legislature has chosen to implement this 
“fundamental” guarantee through local school dis-
tricts with a considerable degree of local autonomy, 
but it is well settled that the state retains plenary power 
over public education. (Butt, supra, 4 Cal.4th 668, 
680–681, 15 Cal.Rptr.2d 480, 842 P.2d 1240.) 
 

Hence, there can be no doubt that public educa-
tion is among the state's most basic sovereign powers. 
Laws that divert limited educational funds from this 
core function are an obvious interference with the 
effective exercise of that power. Were the CFCA 
applied to public school districts, it would constitute 
such a law. If found liable under the CFCA, school 
districts, like other CFCA defendants, could face 
judgments—payable from their limited funds—of at 
least two, and usually three, times the damage caused 
by each false submission, plus civil penalties of up to 
$10,000 for each false claim, plus costs of suit. Such 
exposure, disproportionate to the harm caused to the 
treasury, could jeopardize a district financially for 
years to come. It would injure the districts' blameless 
students far more than it would benefit the public fisc, 
or even the hard-pressed taxpayers who finance public 
education.FN19 
 

FN19. We note that the Legislature has pro-
vided other, detailed means by which the 
state may discover and recoup overpayments 
of state educational funds to local districts. 
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Thus, as the district defendants and several 
amici curiae point out, local districts must 
undergo independent annual audits 
(Ed.Code, § 41020), and the State Controller 
may also audit local school districts (see id., 
§§ 14506, 14507, 41344, subd. (e)). If an 
audit shows the district received an overap-
portionment equal to, or greater than, the sum 
due for even one unit of ADA, the state must 
reduce accordingly the total ADA appor-
tionment otherwise due to the district for a 
succeeding year. (Id., §§ 41341, 41344.) If a 
single-year recoupment would create hard-
ship for the local district, a plan may be im-
plemented for repayment over a period of up 
to eight years. (Id., § 41344, subd. (a)(2).) 
While these provisions accord the state a 
strict remedy for funds improperly appor-
tioned to a local district, they also display the 
Legislature's realistic solicitude for the sev-
eral financial constraints under which mod-
ern California school districts, like all gov-
ernment agencies, must carry out their vital 
mission. They are additional evidence that 
the Legislature did not intend to apply the 
CFCA's draconian remedies in this context. 

 
**240 The Legislature is aware of the stringent 

revenue, budget, and appropriations limitations af-
fecting all agencies of government—and public school 
districts in particular. Given these conditions, we 
cannot lightly presume an intent to force such entities 
not only to make whole the fellow agencies they de-
frauded, but also to pay huge additional amounts, 
often into the pockets of *1196 outside parties. Such a 
diversion of limited taxpayer funds would interfere 
significantly with government agencies' fiscal ability 
to carry out their public missions.FN20 
 

FN20. By statute, “[n]otwithstanding any 
other provision of law, a public entity is not 
liable for damages awarded under [s]ection 
3294 of the Civil Code [governing punitive 
damages] or other damages imposed primar-
ily for the sake of example and by way of 
punishing the defendant.” (Gov.Code, § 
818.) One might argue that the CFCA's 
treble-damage provisions are not strictly, or 
even primarily, “punitive,” in that they are 
necessary to ensure both (1) full recovery by 
the state or political subdivision against 

which the false claim was made and (2) due 
compensation to the party who undertook the 
false claim action on behalf of the defrauded 
entity. (Cf., e.g., People ex rel. Younger v. 
Superior Court (1976) 16 Cal.3d 30, 127 
Cal.Rptr. 122, 544 P.2d 1322 [Gov. Code, § 
818 did not prohibit assessment, under sta-
tute expressly applicable to public entities, of 
civil penalties against port district for oil spill 
into estuary; penalties compensated people of 
state for real, but unquantifiable, damage 
from spill]; State Dept. of Corrections v. 
Workmen's Comp.App. Bd. (1971) 5 Cal.3d 
885, 97 Cal.Rptr. 786, 489 P.2d 818 [Gov-
ernment Code section 818 did not prohibit 
assessment, under statute expressly applica-
ble to public entities, of 50 percent increase 
in workers' compensation award otherwise 
payable by corrections department because 
of agency's serious and willful misconduct, 
since employee did not thereby receive more 
than full compensation for his injuries].) But 
the purpose behind the statutory ban on pu-
nitive damages against public entities—to 
protect their tax-funded revenues from legal 
judgments in amounts beyond those strictly 
necessary to recompense the injured par-
ty—applies equally here. In our view, this is 
an additional indication that the Legislature 
did not intend, without expressly saying so, 
to apply the CFCA to public entities such as 
school districts. 

 
***126 We note that “ ‘[t]he ultimate purpose of 

the [CFCA] is to protect the public fisc.’ ” (State v. 
Altus Finance (2005) 36 Cal.4th 1284, 1297, 32 
Cal.Rptr.3d 498, 116 P.3d 1175.) Given that school 
district finances are largely dependent on and intert-
wined with state financial aid (see Belanger v. Madera 
Unified School District (9th Cir.1992) 963 F.2d 248, 
251–252 (Belanger )), the assessment of double and 
treble damages, as well as other penalties, to school 
districts would not advance that purpose. 
 

Of course, where liability otherwise exists, public 
entities must pay legal judgments from their limited 
revenues and appropriations, even if they cannot ex-
ceed their tax or appropriations ceilings to do so and 
must therefore cut spending in other areas. (See 
Gov.Code, § 970 et seq.; Ventura Group Ventures, 
Inc. v. Ventura Port Dist. (2001) 24 Cal.4th 1089, 
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1098–1100, 104 Cal.Rptr.2d 53, 16 P.3d 717.) This 
obligation, in and of itself, does not infringe their 
“sovereign powers.” But we may consider the effect 
on sovereign powers when we are determining 
whether the Legislature intended, by mere implica-
tion, to expose a public entity to a particular statutory 
liability. 
 

For the reasons we have detailed, we conclude the 
Legislature did not intend to subject financially con-
strained school districts—or any agency of state or 
local government—to the 
treble-damages-plus-penalties provisions *1197 of the 
CFCA. We conclude that such entities are not “per-
sons” subject to suit under that statute. We disapprove 
LeVine v. Weis, supra, 68 Cal.App.4th 758, 80 
Cal.Rptr.2d 439, and LeVine v. Weis, supra, 90 
Cal.App.4th **241 201, 108 Cal.Rptr.2d 562, to the 
extent they hold otherwise. 
 

Our analysis is not affected by two United States 
Supreme Court decisions construing the federal false 
claims statute (FFCA; 31 U.S.C. § 3729 et seq.)—the 
model for California's law. In Stevens, supra, 529 U.S. 
765, 120 S.Ct. 1858, 146 L.Ed.2d 836, the high court 
majority held that the several states (including agen-
cies of state governments) are not “persons” subject to 
qui tam actions under the FFCA. On the other hand, a 
different majority later concluded in Cook County v. 
United States ex rel. Chandler (2003) 538 U.S. 119, 
123 S.Ct. 1239, 155 L.Ed.2d 247 (Chandler ) that 
certain local governmental entities, including cities 
and counties, are “persons” subject to such suits. 
 

The parties hotly dispute whether California 
school districts are “state” agencies as to which Ste-
vens might be persuasive, or local governmental enti-
ties that should fall, by analogy, under the rule of 
Chandler. However, we find little in either case of 
direct relevance to the issue before us. Both decisions 
construe a federal statute which, in respects material 
here, is distinct from its California counterpart. 
Moreover, both cases apply federal principles of 
***127 statutory construction that differ from those 
used in this state. 
 

The FFCA was originally adopted in 1863 to 
confront massive contractor fraud during the Civil 
War. (Stevens, supra, 529 U.S. 765, 781, 120 S.Ct. 
1858, 146 L.Ed.2d 836.) As enacted and since 
amended, the federal statute, like California's, makes 

“persons” liable for submitting false claims to the 
government (31 U.S.C. § 3729), but, unlike the Cali-
fornia statute, the federal version includes no defini-
tion of covered “persons.” In Stevens, the majority 
noted that the statute had never indicated it applied to 
states. Thus, the majority applied a “longstanding 
interpretive presumption,” for purposes of federal law, 
“that ‘person’ does not include the sovereign. [Cita-
tions.]” (Stevens, supra, at p. 780, 120 S.Ct. 1858.) 
 

Further, the Stevens majority pointed to a separate 
section of the FFCA—one also with no California 
parallel—allowing the Attorney General to serve civil 
investigative demands upon “persons.” (31 U.S.C. § 
3733(a)(1).) As the majority observed, “persons” were 
defined, for purposes of that section, to include the 
state (id., § 3733(l )(4)), thus suggesting states were 
excluded for other purposes. (Stevens, supra, 529 U.S. 
765, 783–784, 120 S.Ct. 1858, 146 L.Ed.2d 836.) The 
majority also cited a similar federal law, the Program 
Fraud Civil Remedies Act of 1986 (PFCRA), which 
was adopted just prior to the substantial 1986 
amendments to the federal false claims act, and carried 
lesser penalties. As the majority noted, the PFCRA 
contains a definition of “persons” that does not include 
states. It would be anomalous, the majority concluded, 
for Congress to subject states—generally considered 
immune from “punitive” damages—to *1198 the 
greater false-claims penalties but not the lesser ones 
provided by the PFCRA. (Stevens, supra, at pp. 
786–787, 120 S.Ct. 1858.) 
 

In Chandler, a qui tam plaintiff brought a federal 
false claims action against the county owner-operator 
of a hospital, alleging that the hospital submitted fal-
sified compliance documents to obtain federal re-
search funds. The county moved to dismiss, asserting 
it was not a “person” covered by the FFCA. On au-
thority of Stevens, the district court agreed and dis-
missed the action. The court of appeals reversed, 
concluding that Stevens did not apply to the county. 
The United States Supreme Court affirmed the court 
of appeals. 
 

In distinguishing Stevens, as had the court of ap-
peals, the Chandler majority applied a different pre-
sumption of federal statutory construction—one also 
in effect since the Civil War inception of the FFCA. 
This presumption, the majority explained, is that, 
where not specifically defined, the word “person” 
encompasses “artificial persons” such as “corpora-
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tions” (Chandler, supra, 538 U.S. 119, 125–126, 123 
S.Ct. 1239, 155 L.Ed.2d 247), including both 
“full-fledged municipal corporations,” such as towns 
and cities, that were incorporated at the request of 
their inhabitants, and “quasi-corporations,” such as 
counties, that were created unilaterally by the state (id. 
at p. 127, fn. 7, 123 S.Ct. 1239). 
 

The Chandler majority acknowledged that the 
1986 amendments had added treble-damage **242 
and penalty provisions to the Civil War-era statute, 
and also conceded the presumption against subjecting 
government entities to “ punitive” damages. However, 
the Chandler majority observed, there were remedial, 
nonpunitive aspects to the 1986 damages and penalty 
provisions. In any event, the majority concluded, 
given the strong presumption against repeal by im-
plication, the modern addition of arguably “punitive” 
damages to the ***128 FFCA could not be considered 
a silent reversal of the historical assumption that this 
statute includes municipalities. (Chandler, supra, 538 
U.S. 119, 129–134, 123 S.Ct. 1239, 155 L.Ed.2d 247.) 
 

As noted above, when the issue is whether gov-
ernment entities are “persons” covered by a particular 
statutory scheme, California courts apply interpretive 
principles somewhat different from those detailed in 
Stevens and Chandler. Under California law, absent 
contrary indicia of legislative intent, statutory “per-
sons” are deemed to include governmental entities, 
both state and local, unless such inclusion would in-
fringe the entities' exercise of their sovereign powers 
and duties. California's false claims statute, unlike the 
federal version, defines covered “persons,” and does 
so in a way that suggests an intent not to include 
government entities. Other indicia of legislative pur-
pose also support this conclusion. And for reasons we 
have detailed, application of the CFCA's 
treble-damages-plus-penalties requirement to public 
school districts would place severe and disproportio-
nate financial constraints on their ability to provide the 
free education mandated by the *1199 Constitu-
tion—a result the Legislature cannot have intended. 
Nothing in Stevens or Chandler changes our conclu-
sions in this regard. 
 

Equally beside the point are federal and Califor-
nia decisions holding that California school districts 
are “arms of the state,” and thus enjoy the state's so-
vereign immunity, under the Eleventh Amendment, 
from suits in federal court. (E.g., Belanger, supra, 963 

F.2d 248, 250–251 [civil rights action under 42 
U.S.C.A. § 1983]; Kirchmann v. Lake Elsinore Uni-
fied School District (2000) 83 Cal.App.4th 1098, 
1100–1102, 1105–1115, 100 Cal.Rptr.2d 289 [entity 
with 11th Amend. immunity also enjoys immunity 
from state court suits under 42 U.S.C. § 1983]; also cf. 
U.S. ex rel. Ali v. Daniel, Mann, Johnson (9th 
Cir.2004) 355 F.3d 1140, 1147 [five-pronged “arm of 
the state” test is appropriate for determining whether 
government entity enjoys immunity from federal false 
claims liability under Stevens ].) When we decide 
whether the California Legislature intended a Cali-
fornia statute to include or exclude California gov-
ernment entities, we are not concerned with issues of 
federalism, constitutional or statutory. 
 

[8] Nothing in decisions addressing such issues 
precludes us from holding, for the reasons we have 
explained, that there was no legislative intent to apply 
the CFCA to public school districts. We conclude that 
neither such districts, nor any other agencies of state 
and local government, are “persons” subject to suit 
under the CFCA.FN21 
 

FN21. The State of California argues that a 
public school district should be deemed a 
“person” under the CFCA, and thus liable 
under that statute for false claims against 
state education funds, unless any CFCA 
judgment against the district would essen-
tially be paid from state funds, in which case 
the district should be considered an “arm of 
the state” and thus exempt. Whether a CFCA 
judgment against a district would be paid 
from state funds is a case-by-case determi-
nation, the state urges, and the instant record 
lacks information from which we may make 
such a determination in this case. Hence, the 
state asserts, a remand to the trial court is 
required. We are not persuaded. Under the 
revenue equalization system of California 
school finance, any judgment finding the 
district liable for a false claim against state 
funds will necessarily be paid, at least in part, 
from funds originally derived from the state. 
Indeed, the district defendants have urged 
that there is no purpose in holding them to 
CFCA liability in this regard, because the 
district's satisfaction of a CFCA judgment 
would, in effect, constitute “the state paying 
itself.” We need not immerse ourselves in 
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this thicket. For the reasons we have ex-
plained, we are satisfied that the Legislature 
did not intend to impair districts' financial 
ability to carry out their public educational 
mission on behalf of the state by exposing 
them to the harsh monetary sanctions of the 
CFCA. 

 
Finally, the analysis we have adopted 
makes it unnecessary to reach the district 
defendants' claims that they are immune 
from liability under various provisions of 
the TCA. (Gov.Code, § 815 et seq.) 

 
***129 **243 5. May charter schools and their op-
erators be sued under the CFCA? 

[9] Though we have disagreed with the Court of 
Appeal about whether the district defendants are 
“persons” subject to CFCA actions, we have little 
*1200 difficulty upholding the Court of Appeal's 
determination that the charter school defendants are 
“persons” who may be liable under the CFCA. FN22 
 

FN22. As indicated above, the charter school 
defendants, as so labeled for purposes of this 
opinion, include the schools themselves, in 
whatever legal form they are operated, as 
well as all other entities having legal form, 
other than the district defendants, which ent-
ities are named in the complaint as having 
direct or indirect responsibility for, or control 
of, the operation of such schools. 

 
The CFCA expressly defines “persons” to include 

“corporations” and “limited liability companies,” as 
well as, among other things, “organizations” and 
“associations.” (Gov.Code, § 12650, subd. (b)(5).) 
The statute includes no exemption, either in the defi-
nitional section or elsewhere, for “corporations” or-
ganized under the Nonprofit Public Benefit Corpora-
tion Law (Corp.Code, § 5110), or for “corporations,” 
“limited liability companies,” “organizations,” or 
“associations” that operate charter schools under the 
CSA. 
 

The instant complaint alleges, and apparently 
there is no dispute, that defendants One2One, CSRA, 
Sierra Summit Academy, and Camptonville Academy 
are corporations. Moreover, Mattole Valley School, 
though apparently not itself a corporation, is alleged to 
be operated by corporations, and is certainly an “or-

ganization” within the meaning of the statutory defi-
nition. 
 

Nonetheless, the charter school defendants insist 
that, by virtue of the CSA, they are entitled to any 
“public entity” immunity enjoyed by their chartering 
districts. The charter school defendants point to vari-
ous declarations in the CSA that charter schools are 
“part of the Public School System as defined in 
[a]rticle IX of the California Constitution” (Ed.Code, 
§ 47615, subd. (a)(1)),FN23 are “under the jurisdiction 
of the Public School System and the exclusive control 
of the officers of the public schools” (id., subd. (a)(2)), 
and, for specified purposes of funding, are “deemed to 
be ... ‘school district [s]’ ” (id., § 47612, subd. (c); see 
also id., § 47650). FN24 
 

FN23. Article IX, section 6 of the California 
Constitution defines the Public School Sys-
tem to “include all kindergarten schools, 
elementary schools, secondary schools, 
technical schools, and State colleges, estab-
lished in accordance with law and, in addi-
tion, the school districts and the other agen-
cies authorized to maintain them.” 

 
FN24. Education Code section 47612, sub-
division (c), states that charter schools are 
deemed to be school districts for purposes of 
(1) Education Code sections 14000 through 
14058 (concerning appropriations, dis-
bursements, and apportionment from the 
State School Fund to local districts based on 
ADA), 41301 (concerning apportionment 
formulas based on ADA), 41302.5 (defining 
“school districts” for purposes of article XVI, 
sections 8 and 8.5, of the California Consti-
tution, which sections earmark levels of state 
funding for public schools), 41850 through 
41857 (concerning apportionment from the 
State School Fund for home-to-school 
transportation), and 47638 (concerning 
charter schools' eligibility for State Lottery 
funds based on ADA), and (2) article XVI, 
sections 8 and 8.5 of the California Consti-
tution. 

 
We are not persuaded. Though charter schools are 

deemed part of the system of public schools for pur-
poses of academics ***130 and state funding *1201 
eligibility, and are subject to some oversight by public 
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school officials (see Wilson, supra, 75 Cal.App.4th 
1125, 1136–1142, 89 Cal.Rptr.2d 745), the charter 
schools here are operated, not by the public school 
system, but by distinct outside entities—which the 
parties characterize as non-profit corporations—that 
are given substantial freedom to achieve academic 
results free of interference by the public educational 
bureaucracy. The sole relationship between the charter 
school operators and the chartering districts in this 
case is through the charters governing the schools' 
operation. Except in specified respects, charter 
schools and their operators are “exempt from the laws 
governing school districts.” (Ed.Code, § 47610.) 
 

The autonomy, and independent responsibility, of 
charter school operators extend, in considerable de-
gree, to financial matters. Thus, where a charter school 
is operated by a nonprofit public benefit corporation, 
the **244 chartering authority is not liable for the 
school's debts and obligations. (Id., § 47604, subd. 
(c).) A 2003 amendment to the CSA makes clear that 
the chartering authority's immunity from financial 
liability for a charter school extends to “claims arising 
from the performance of acts, errors, or omissions by 
the ... school, if the authority has complied with all 
oversight responsibilities required by law.” (Ed.Code, 
§ 47604, subd. (c).) 
 

The CFCA was designed to help the government 
recover public funds of which it was defrauded by 
outside entities with which it deals. There can be little 
doubt the CFCA applies generally to nongovernmen-
tal entities that contract with state and local govern-
ments to provide services on their behalf. The statu-
tory purpose is equally served by applying the CFCA 
to the independent corporations that receive public 
monies under the CSA to operate the schools at issue 
here on behalf of the public education system. 
 

On the other hand, we conclude, the sovereign 
power over public education is not infringed by ap-
plication of the CFCA, including its 
treble-damages-plus-penalties provisions, to the 
charter school operators in this case. As we have seen, 
public school districts are the entities fundamentally 
responsible for operating the system of free public 
education required by the Constitution. The districts' 
continuing financial ability to carry out this mission at 
basic levels of adequacy is thus critical to satisfying 
the state's free public school obligation. (See Butt, 
supra, 4 Cal.4th 668, 678–692, 15 Cal.Rptr.2d 480, 

842 P.2d 1240.) Accordingly, we have concluded that 
the Legislature did not intend to undermine this so-
vereign obligation by exposing public school districts 
to the harsh monetary sanctions of the CFCA. 
 

But the CSA assigns no similar sovereign signi-
ficance to charter schools or their operators. Under 
that statute, the term of a charter cannot *1202 exceed 
five years, subject to renewal. (Ed.Code, § 47607, 
subd. (a)(1).) The grant and renewal of charters are 
dependent upon satisfaction of statutory requirements, 
including attainment of specific educational goals. 
(Id., subds. (b), (c); see also id., § 47605.) A charter 
may be revoked for material violations of the law or 
charter, failure to meet pupil achievement goals, or 
fiscal mismanagement. (Id., § 47607, subd.(d).) If a 
charter school ceases to exist, its pupils are reabsorbed 
into the district's mainstream public schools, and the 
ADA revenues previously allotted to the charter 
school for those pupils revert to the district. 
 

The CSA was adopted to widen the range of 
educational choices available within the public school 
system. That is a salutary policy. Yet application of 
the CFCA's monetary remedies, however harsh, to the 
charter school defendants ***131 presents no fun-
damental threat to maintenance, within the affected 
districts, of basically adequate free public educational 
services. Thus, application of the CFCA to the charter 
school operators in this case cannot be said to infringe 
the exercise of the sovereign power over public edu-
cation. 
 

This being so, there is no reason to conclude that 
the charter school defendants are not “persons” within 
the definition expressly set forth in the CFCA. In our 
view, they are such “persons,” and they may be held 
liable under the terms of that statute if they submit 
false claims for state or district educational funds.FN25 
 

FN25. Defendants Camptonville Academy 
and Jablecki insist that application of the 
CFCA to charter schools and their operators 
would violate constitutional and statutory 
mandates that state school funds be sepa-
rately apportioned and maintained. (Citing 
Cal. Const., art. XVI, § 8, subd. (a) [“From 
all state revenues there shall first be set apart 
the moneys to be applied by the state for 
support of the public school system”]; see 
also id., § 8.5 [referring to this separate fund 
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as the State School Fund]; Ed.Code, § 14040 
[State Controller shall keep separate account 
of State School Fund].) This would require, 
these defendants assert, that money falsely 
received from the State School Fund must 
revert to that account alone when recovered 
from the false claimant. Yet, they observe, 
the CFCA provides, in subdivision (j) of 
Government Code section 12652, that 
“[p]roceeds from the action or settlement of 
[a CFCA] claim by the Attorney General” 
shall be deposited into a different fund, the 
False Claims Act Fund created by the same 
subdivision, and shall be used by the Attor-
ney General, upon appropriation by the 
Legislature, for ongoing investigation and 
prosecution of false claims. We are not per-
suaded by this hypertechnical argument. 
Even assuming that the premise advanced by 
these defendants is correct (i.e., funds falsely 
received from the State School Fund must 
revert only to that fund), subdivision (j), 
reasonably read, does not provide otherwise. 
As noted, the CFCA specifies recovery of 
double or triple the amount falsely received. 
(Gov.Code, § 12651, subds. (a), (b).) From 
this total amount, the Attorney General, local 
prosecuting authority, and/or qui tam plain-
tiff, receive percentage “cuts” (id., § 12652, 
subd. (g)(1)-(5)), with the remainder “revert 
[ing] to the state [or] the political subdivi-
sion” (id., subd. (g)(6)). Elsewhere than in 
subdivision (j), section 12652 makes clear 
that the Attorney General, or a local prose-
cuting authority, is to use that officer's “cut” 
of the proceeds for ongoing investigation and 
prosecution of false claims. (Id., subd. 
(g)(1)(A), (B), (2).) In this context, subdivi-
sion (j), when referring to “[p]roceeds from 
the action or settlement of the claim by the 
Attorney General,” means only the Attorney 
General's “cut” of the total amount recovered 
in the action or settlement, leaving the re-
mainder for reversion to the public fund, 
treasury, or account—general or specif-
ic—from which it was falsely obtained. In 
providing for double or treble recovery, the 
CFCA seeks to ensure that the “cuts” 
awarded to the public or private parties who 
prosecute false claims actions will not pre-
vent the defrauded treasury itself from ob-
taining full recovery of the funds actually lost 

to the false claim. We see in this scheme no 
violation of the constitutional and statutory 
provisions cited by Camptonville Academy 
and Jablecki. 

 
 *1203 **245 6. May charter schools and their op-
erators be sued under the UCL? 

[10] The Court of Appeal determined that the 
charter school defendants are not “persons” subject to 
suit under the UCL. But reasons similar to those ap-
plicable under the CFCA persuade us the Court of 
Appeal erred in this respect. 
 

In language similar to the CFCA's, the UCL de-
fines “persons” subject to that law to “mean and in-
clude natural persons, corporations, firms, partner-
ships, joint stock companies, associations and other 
organizations of persons.” (Bus. & Prof.Code, § 
17201.) The charter school defendants either are, or 
are operated by, corporations, and they also constitute 
“associations” or “organizations.” They are within the 
plain meaning of the statute. 
 

Noting that several cases have held government 
entities are not “persons” who may be sued under the 
UCL (e.g., Community Memorial Hospital v. County 
of ***132 Ventura (1996) 50 Cal.App.4th 199, 209, 
56 Cal.Rptr.2d 732 (Community Memorial ); see also 
People for the Ethical Treatment of Animals, Inc. v. 
California Milk Producers Advisory Bd. (2005) 125 
Cal.App.4th 871, 877–883, 22 Cal.Rptr.3d 900; Cal-
ifornia Medical Assn. v. Regents of University of Cal-
ifornia (2000) 79 Cal.App.4th 542, 551, 94 
Cal.Rptr.2d 194; Trinkle v. California State Lottery 
(1999) 71 Cal.App.4th 1198, 1203–1204, 84 
Cal.Rptr.2d 496; Janis v. California State Lottery 
Com. (1998) 68 Cal.App.4th 824, 831, 80 Cal.Rptr.2d 
549; Santa Monica Rent Control Bd. v. Bluvshtein 
(1991) 230 Cal.App.3d 308, 318, 281 Cal.Rptr. 298; 
but see Notrica v. State Comp. Ins. Fund (1999) 70 
Cal.App.4th 911, 939–945, 83 Cal.Rptr.2d 89), the 
charter school defendants insist they are entitled, as 
part of the public school system, to this “public entity” 
exemption.FN26 The Court of Appeal agreed. We do 
not. 
 

FN26. Plaintiffs made no UCL claim against 
the school district defendants. Hence, 
whether governmental entities, as such, are 
“persons” covered by the UCL is not at issue 
in this appeal. 
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As we have indicated, the charter schools here are 

operated, pursuant to the CSA, by corporations that, 
for purposes of the CFCA, do not qualify as public 
entities. Though, by statutory mandate, these institu-
tions are an alternative form of public schools fi-
nanced by public education funds, they and their op-
erators are largely free and independent of manage-
ment and oversight by the public education bureau-
cracy. Indeed, the charter schools *1204 compete with 
traditional public schools for students, and they re-
ceive funding based on the number of students they 
recruit and retain at the expense of the traditional 
system. Insofar as their operators use deceptive busi-
ness practices to further these efforts, the purposes of 
the UCL are served by subjecting them to the provi-
sions of that statute. 
 

Nor is the state's sovereign educational function 
thereby undermined. Even if governmental entities, in 
the exercise of their sovereign functions, are exempt 
from the UCL's restrictions on their competitive 
practices (see Community Memorial, supra, 50 
Cal.App.4th 199, 209–211, 56 Cal.Rptr.2d 732) 
[county was not “person” for purposes of UCL, such 
that county hospital's treatment of paying patients in 
competition with private hospitals would be subject to 
statute], no **246 reason appears to apply that prin-
ciple to the charter school defendants, which are cov-
ered by the plain terms of the statute and which 
compete with the traditional public schools for stu-
dents and funding. We conclude that the charter 
school defendants are “persons” covered by the 
UCL.FN27 
 

FN27. We do not, however, decide whether 
the particular allegations of plaintiffs' com-
plaint state a cause of action under the UCL. 
That issue is beyond the scope of this appeal. 

 
7. Did statutory restrictions on independent study 
programs apply to charter schools before Education 
Code section 51747.3 was amended in 1999? 

[11] The Court of Appeal agreed with the trial 
court that plaintiffs may not pursue, as part of their 
CFCA cause of action, allegations that the charter 
school defendants claimed ADA funding in violation 
of the “independent study” requirements of Education 
Code section 51747.3. The appellate court reasoned 
that section 51747.3 applied to charter schools only 
after a 1999 amendment, effective in 2000, and that all 

the pertinent allegations of the complaint preceded 
this effective date. We conclude, contrary to the Court 
of Appeal, that section 51747.3, as in effect before 
2000, did ***133 include charter schools. Our analy-
sis proceeds against the following backdrop. 
 

In 1989, article 5.5 (§ 51745 et seq.), dealing with 
independent study programs, was added to title 2, part 
28, division 4, chapter 5 of the Education Code. 
(Stats.1989, ch. 1089, § 5, p. 3775.) FN28 Section 
51745, subdivision (a), provides that, beginning with 
the 1990–1991 school year, local school districts may 
offer independent study programs “to meet the edu-
cational needs of pupils in accordance with the re-
quirements of this article.” 
 

FN28. A former article 5.5, also dealing with 
independent study, was simultaneously re-
pealed. (Stats.1989, ch. 1089, § 4, p. 3775.) 

 
Three years later, in 1992, the Legislature enacted 

the CSA. One section of that law, Education Code 
section 47610, provided that a charter school must 
*1205 comply with its charter, but was “otherwise 
exempt from the laws governing school districts ex-
cept as specified in [s]ection 47611 [dealing with 
participation in the State Teacher's Retirement Sys-
tem].” (Stats.1992, ch. 781, § 1, p. 3760.) Since its 
inception, the CSA has further stated that, with speci-
fied exceptions, “[a]dmission to a charter school shall 
not be determined according to the place of residence 
of the pupil, or of his or her parent or guardian, within 
this state.” (Ed.Code, § 47605, subd. (d)(1).) 
 

In 1993, Education Code section 51747.3 was 
added to the independent study provisions. 
(Stats.1993, ch. 66, § 32, p. 923.) As then enacted, 
section 51747.3 provided that “[n]o local education 
agency may claim state funding for the independent 
study of a pupil ... if the agency has provided any 
funds or other thing of value to the pupil or his or her 
parent or guardian that the agency does not provide to 
students who attend regular classes or to their parents 
or guardians.” (Stats.1993, ch. 66, § 32, p. 923, adding 
Ed.Code, § 51747.3, subd. (a), italics added.) Further, 
the new statute specified that “[n]otwithstanding any 
other provision of law, ... independent study average 
daily attendance shall be claimed by school districts 
and county superintendents of schools only for pupils 
who are residents of the county in which the appor-
tionment claim is reported, or ... of a county imme-
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diately adjacent to [such] county....” (Ibid., adding § 
51747.3, subd. (b), italics added.) Finally, the statute 
stated that “[t]he provisions of this section are not 
subject to waiver by the State Board of Education, by 
the State Superintendent of Public Instruction, or 
under any provision of Part 26.8 [of the Education 
Code ] (commencing with [s]ection 47600 ) [i.e., the 
CSA].” (Ibid., adding § 51747.3, subd. (d), italics 
added.) 
 

A 1995 Attorney General's opinion concluded 
that Education Code section 51747.3's restrictions on 
the provision of special “funds or other thing[s] of 
value” to independent study pupils applied to charter 
schools. The opinion observed that although, in sec-
tion 47610, the CSA purported to exempt charter 
schools from all but a few specified school district 
laws, subdivision (d) of section 51747.3 expressly 
provided that the provisions**247 of that statute could 
not be waived under the CSA. 
 

As the opinion indicated, “[w]hatever may com-
prise the ‘laws governing school districts' from which 
charter schools are exempt, it is clear that for purposes 
of the state funding of independent study programs, a 
charter school must comply with the particular re-
quirements of [Education Code] section 51747.3. The 
last sentence of subdivision (d) of section 51747.3 
would otherwise be devoid of meaning, contrary to the 
rule of statutory construction ***134 *1206 that every 
word, phrase, sentence and part of a statute must be 
accorded significance if reasonably possible. [Cita-
tions.]” (78 Ops.Cal.Atty.Gen. 253, 257–258 (1995).) 
FN29 
 

FN29. The opinion concluded, however, that 
the “things of value” referred to in Education 
Code section 51747.3, subdivision (a), did 
not include special educational materials, 
such as laptop computers and other learning 
aids, for the purpose of facilitating indepen-
dent study in particular. Noting that the re-
sources necessary for independent study are 
inherently different from those appropriate to 
the classroom setting, the opinion concluded 
that “[s]ection 51747.3 may not be construed 
as limiting the educational resources of an 
independent study program expressly in-
tended by the Legislature” to expand educa-
tional choices and opportunities. (78 
Ops.Cal.Atty.Gen., supra, at pp. 259–260.) 

Such a result, the opinion asserted, would be 
“absurd.” (Id. at p. 260.) The statute's legis-
lative history, the opinion observed, revealed 
“[n]othing [to] suggest that educational re-
sources are to be withheld from students in an 
independent study program under the cir-
cumstances presented. Rather, the language 
of section 51747.3, subdivision (a), was 
adopted to prevent schools from offering 
‘sign up bonuses' to the parents of home 
study children in order for the schools to 
obtain state funding for the attendance of the 
children in their independent study programs. 
The prohibition was intended to prevent 
schools from offering incentives unrelated to 
education, not to preclude schools from 
spending funds on special educational aids 
and materials for independent study stu-
dents.” (Ibid.) 

 
In 1996, the Legislature amended Education Code 

section 47610, part of the CSA, to add certain addi-
tional statutes to the list of laws from which charter 
schools, in derogation of the general rule, were not 
exempt. (Stats.1996, ch. 786, § 5.) Section 51747.3 
was not included. 
 

In this setting, the Legislature amended Education 
Code section 51747.3 in 1999. (Stats.1999, ch. 162, § 
2.) As amended in 1999, subdivision (a) of section 
51747.3 specifies that “[n]otwithstanding any other 
provision of law,” “charter schools” are among the 
“local educational agencies” barred from claiming 
state funding for pupils who have received “funds or 
other things of value” not provided to regular class-
room students. (Stats.1999, ch. 162, § 2.) A new sen-
tence in subdivision (a) further declares that “[a] 
charter school may not claim state funding for the 
independent study of a pupil ... if the charter school 
has provided any funds or other thing[s] of value to the 
pupil or his or her parent or guardian that a school 
district could not legally provide to a similarly situated 
pupil of the school district, or to his or her parent or 
guardian.” In subdivision (b), the amendment added 
“charter schools” to “school districts” and “county 
superintendents of schools” as entities ineligible to 
claim state apportionment funds for independent study 
pupils who reside outside the county from which the 
apportionment claim is reported, or an adjacent 
county. (Stats.1999, ch. 162, § 2.) FN30 
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FN30. As amended in 1999, Education Code 
section 51747.3 read, in pertinent part, as 
follows (added language in italics, omissions 
noted by brackets): “(a) [No] Notwithstand-
ing any other provision of law, a local edu-
cation agency, including, but not limited to, a 
charter school, may not claim state funding 
for the independent study of a pupil ... if the 
agency has provided any funds or other thing 
of value to the pupil or his or her parent or 
guardian that the agency does not provide to 
pupils who attend regular classes or to their 
parents or guardians. A charter school may 
not claim state funding for the independent 
study of a pupil ... if the charter school has 
provided any funds or other thing of value to 
the pupil or his or her parent or guardian 
that a school district could not legally pro-
vide to a similarly situated pupil of the school 
district, or to his or her parent or guardian. 
[¶] (b) Notwithstanding paragraph (1) of 
subdivision (d) of Section 47605 or any other 
provision of law, community school and in-
dependent study average daily attendance 
shall be claimed by school districts [and], 
county superintendents of schools, and 
charter schools only for pupils who are res-
idents of the county in which the appor-
tionment claim is reported, or who are resi-
dents of a county immediately adjacent to the 
county in which the apportionment claim is 
reported. [¶] ... [¶] (d) ... The provisions of 
this section are not subject to waiver by the 
State Board of Education, by the State Su-
perintendent of Public Instruction, or under 
any provision of Part 26.8 (commencing with 
Section 47600).” (Stats.1999, ch. 162, § 2.) A 
2003 amendment substituted “educational” 
for “education” between “local” and “agen-
cy.” (Stats.2003, ch. 529, § 4.) 

 
***135 *1207 **248 The Legislative Counsel's 

Digest for Senate Bill No. 434 (1999–2000 Reg. Sess.) 
(Senate Bill No. 434), which incorporated the 1999 
amendment to Education Code section 51747.3, stated 
that the amendment (1) “would make ... applicable to 
charter schools” the preexisting statutory restriction 
on ADA funding for independent study students who 
have received money or things of value not provided 
to traditional classroom students, (2) “would apply ... 
also to charter schools” the preexisting ban on ADA 
funding for independent study students who live out-

side the county in which funding is sought, or an ad-
jacent county, and (3) would additionally prevent 
charter schools from receiving ADA funding for in-
dependent study pupils to whom they provided money 
or things of value which a school district could not 
legally provide to similarly situated students. 
 

In concluding that the 1999 amendment extended 
Education Code section 51747.3 to charter schools for 
the first time, the Court of Appeal cited (1) the CSA's 
express exemption of charter schools from all but a 
few specified provisions governing school districts, 
(2) the express CSA provision that charter school 
enrollment cannot be limited by residence, (3) the 
1999 amendment's express addition of charter schools 
to the entities subject to section 51747.3, and (4) the 
Legislative Counsel's Digest quoted above. The con-
curring and dissenting opinion applies a similar anal-
ysis. But that approach overlooks language section 
51747.3 has contained since its adoption in 
1993—i.e., that its provisions are not subject to 
waiver under the CSA. 
 

[12] As the Attorney General observed in his 
1995 opinion, the only possible meaning of this lan-
guage is that, from and after the effective date of the 
1993 enactment, charter schools were, and remain, 
subject to the statutory restrictions on independent 
study programs then set forth in that law. Any other 
conclusion would deprive this phrase of significance, 
contrary to the principle of statutory construction that 
interpretations which render any part of a statute su-
perfluous are to be avoided. (E.g., In re Young (2004) 
32 Cal.4th 900, 907, 12 Cal.Rptr.3d 48, 87 P.3d 797; 
Hunt v. Superior Court (1999) 21 Cal.4th *1208 984, 
1002, 90 Cal.Rptr.2d 236, 987 P.2d 705; People v. 
Aguilar (1997) 16 Cal.4th 1023, 1030, 68 Cal.Rptr.2d 
655, 945 P.2d 1204.) 
 

[13] This construction of Education Code section 
51747.3 does not overlook certain provisions of the 
CSA, noted by the Court of Appeal, and by the con-
curring and dissenting opinion, which were already in 
effect in 1993, including sections 47605 (eligibility for 
enrollment in particular charter school not to be de-
termined by residence) and 47610 (charter school 
exempt from laws governing school districts except as 
expressly provided). In harmonizing the disparate, and 
sometimes discordant, statutory provisions, we are 
guided by the maxim that, where statutes are other-
wise irreconcilable, later and more specific enact-

302



141 P.3d 225 Page 26
39 Cal.4th 1164, 141 P.3d 225, 48 Cal.Rptr.3d 108, 212 Ed. Law Rep. 376, 06 Cal. Daily Op. Serv. 8194
(Cite as: 39 Cal.4th 1164, 141 P.3d 225, 48 Cal.Rptr.3d 108)

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

ments prevail, pro tanto, over earlier and more general 
ones. (See, e.g., Pacific Lumber Co. v. State Water 
Resources Control Bd. (2006) 37 Cal.4th 921, 
942–943, 38 Cal.Rptr.3d 220, 126 P.3d 1040 (Pacific 
Lumber ); Stop Youth Addiction, Inc. v. Lucky Stores, 
Inc. (1998) 17 Cal.4th 553, 568, 71 Cal.Rptr.2d 731, 
950 P.2d 1086; Department of Alcoholic Beverage 
Control v. Alcoholic Beverage Control Ap-
peals***136 Bd. (1999) 71 Cal.App.4th 1518, 1524, 
84 Cal.Rptr.2d 621.) 
 

Applying those principles, we conclude that the 
1993 version of Education Code section 51747.3, 
including its provision for nonwaiver under the CSA, 
is a more recent and specific enactment on the subjects 
it addresses than the pertinent provisions of sections 
47605 and 47610. The latter statutes, enacted in 1992, 
provided generally that charter schools were exempt 
from most school district laws and must accept non-
resident students. But section 51747.3 later placed 
restrictions, including residence restrictions, on the 
circumstances under which charter schools, like other 
public schools, could obtain ADA funding for inde-
pendent study programs and pupils in particular. To 
that extent, section 51747.3 superseded the earlier 
statutes. Indeed, section 51747.3 has **249 always 
expressly provided that its residency restrictions apply 
notwithstanding any other provision of law. (Id., subd. 
(b).) FN31 
 

FN31. We have found nothing in the con-
temporaneous legislative history of Senate 
Bill No. 399 (1993–1994 Reg. Sess.), 
through which Education Code section 
51747.3 was first adopted, that adds or de-
tracts from the conclusion that the section 
was intended, from its inception, to apply to 
charter schools. 

 
We are not persuaded otherwise by the 1996 

amendment to Education Code section 47610, which 
added certain statutes to the list of laws from which 
charter schools are not exempt, but did not include 
section 51747.3. Section 51747.3, by its express 
terms, already applied to charter schools. There was 
no need to say so again in section 47610. 
 

[14] *1209 Nor are we dissuaded by the language, 
the Legislative Counsel's Digest, or the legislative 
history FN32 of the 1999 amendment to Education Code 
section 51747.3, insofar as they might suggest the 

1999 Legislature believed charter schools were being 
added to the statute for the first time. A later expres-
sion of legislative purpose is not binding as to what 
prior legislation meant when it was adopted. (E.g., 
Pacific Lumber, supra, 37 Cal.4th 921, 940, 38 
Cal.Rptr.3d 220, 126 P.3d 1040; Cummins, Inc. v. 
Superior Court (2005) 36 Cal.4th 478, 492, 30 
Cal.Rptr.3d 823, 115 P.3d 98.) We therefore conclude 
that the restrictions on independent study programs set 
forth in the 1993 version of Education Code section 
51747.3 applied to charter schools even prior to the 
1999 amendment.FN33 
 

FN32. See, e.g., the Senate Education 
Committee's analysis of Senate Bill No. 434 
as amended June 28, 1999, pages 1–2. 

 
FN33. As originally adopted in 1993, Edu-
cation Code section 51747.3 referred to “lo-
cal education agenc[ies],” “school districts,” 
and “county superintendents of schools,” but 
not specifically to charter schools, as entities 
precluded from claiming state funds for in-
dependent-study pupils under the circums-
tances described in the statute. (Stats.1993, 
ch. 66, p. 923.) However, nothing in the 1993 
version of the section indicated that these 
provisions, as in effect prior to 2000, did not 
apply equally to the independent-study pupils 
of charter schools operating under the juris-
diction of the “local education agencies,” 
“school districts,” and “county superinten-
dents of schools” responsible for claiming 
state funds on behalf of such schools. In 
1999, section 51747.3 was amended, among 
other things, expressly to include charter 
schools among the “local education agen-
cies” covered by the section, and to place 
charter schools within the statute's limita-
tions on claiming state funds for indepen-
dent-study pupils. (Stats.1999, ch. 162, § 2.) 
But it appears this express statement of li-
mitations on charter schools' ability to claim 
state funding was simply part of a contem-
poraneous overhaul of the way charter 
schools were funded in general. Another 
1999 measure, Assembly Bill No. 1115 
(1999–2000 Reg. Sess.) (Assembly Bill No. 
1115)—a trailer to the 1999 Budget 
Bill—added section 47651, providing that a 
charter school may elect to receive its share 
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of state funding directly, rather than through 
the “local educational agency” under which it 
operates. (Stats.1999, ch. 78, § 32.8.) The 
legislative history of Senate Bill No. 434, by 
which section 51747.3 was amended, made 
specific reference to the change in funding 
methodology adopted in Assembly Bill No. 
1115. (See Sen. Com. on Education, analysis 
of Sen. Bill No. 434, as amended June 28, 
1999, p. 4.) Under these circumstances, it 
became logical for section 51747.3 to men-
tion charter schools directly as claimants of 
state funds. In sum, we are not persuaded that 
either the pre–1999 version of section 
51747.3, or the 1999 amendments to that 
section, evidence the Legislature's intent to 
exclude charter schools, prior to 2000, from 
this statute's funding restrictions on inde-
pendent-study programs. 

 
***137 Plaintiffs' CFCA cause of action appears 

properly tailored to the pre–1999 version of the sta-
tute. The complaint alleges that the charter school 
defendants submitted false ADA claims for indepen-
dent study pupils who (1) received “funds or other 
thing[s] of value” not provided to classroom students, 
and (2) resided outside the counties designated by the 
statute. The trial court and the Court of Appeal thus 
erred in holding that plaintiffs' “independent study” 
claims were barred because Education Code section 
51747.3 did not apply to charter schools until it was 
amended in 1999. FN34 
 

FN34. We realize the 1999 amendment to 
Education Code section 51747.3 did not 
simply insert “charter schools” as entities 
subject to the 1993 version of the statute. The 
amendment also added that “[a] charter 
school may not claim state funding for the 
independent study of a pupil, whether cha-
racterized as home study or otherwise, if the 
charter school has provided any funds or 
other thing of value to the pupil or his or her 
parent or guardian that a school district could 
not legally provide to a similarly situated 
pupil of the school district, or to his or her 
parent or guardian.” (Stats.1999, ch. 162, § 
2, italics added.) This new sentence may ap-
ply restrictions to charter school independent 
study programs beyond those imposed by the 
original version of the statute. We need not 

address that issue, however, because plain-
tiffs' complaint is not framed in the terms of 
this amended language. Moreover, we need 
not consider whether special educational 
materials may be provided to independent 
study pupils, though not to classroom stu-
dents, without violating the “funds or other 
thing[s] of value” proscription in the original 
version of the statute, as suggested by the 
1995 Attorney General's opinion. That ques-
tion is beyond the scope of the issues pre-
sented by this appeal. 

 
 *1210 **250 8. Is plaintiffs' CFCA claim barred as 
one for “ educational malfeasance” ? 

[15] The complaint alleges that the charter school 
defendants submitted false claims to obtain ADA 
funds for pupils who “were not [actually] students 
enrolled in and receiving instruction, educational 
materials, or services from [defendants'] schools.” As 
noted above, the gravamen of this claim is that, in the 
operation of their distance learning schools, the de-
fendants did little more than collect attendance forms 
from their ostensible pupils, while failing to provide 
the educational services, equipment, and supplies 
promised in the schools' charters and promotional 
materials, and required by law. Among other things, 
the complaint asserts that the defendants overcharged 
for educational software readily available from other 
sources, never furnished promised computers for on-
line learning and testing at home, and failed to provide 
the services of “educational facilitators” who, for each 
student, were supposed to order necessary equipment 
and supplies, develop an individualized curriculum 
plan, and make weekly home visits for personal in-
struction, testing, and evaluation. 
 

The trial court concluded that these were all im-
permissible claims for “educational malfeasance” (see 
Peter W., supra, 60 Cal.App.3d 814, 131 Cal.Rptr. 
854), but the Court of Appeal disagreed. The Court of 
Appeal reasoned that the complaint's allegations re-
quired no judgments about the methodology or quality 
of defendants' ***138 educational services—a matter 
upon which reasonable persons could disagree. Ra-
ther, the appellate court observed, the complaint pre-
sented only the “straightforward and comprehensible” 
claim that the defendants defrauded the state by col-
lecting public education funds for pupils to whom they 
provided no service beyond the timely collection of 
attendance forms. 
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We agree in principle with the Court of Appeal. 

Insofar as the complaint alleges, not that the defen-
dants provided a substandard education, but instead 
that they (1) offered no significant educational ser-
vices, (2) did, or failed to do, specific, quantifiable 
acts in violation of their charters or applicable law, or 
*1211 (3) improperly caused students, parents, or 
guardians to incur monetary charges or overcharges 
for particular educational materials and equipment 
supplied by or through the defendants, it does not state 
a barred claim for educational malfeasance. We ex-
plain our reasoning in detail. 
 

In Peter W., supra, 60 Cal.App.3d 814, 131 
Cal.Rptr. 854, an 18–year–old former public school 
student sued his school district, asserting causes of 
action for negligence, breach of mandatory duty, and 
fraud. The complaint alleged as follows: The district 
“negligently and carelessly” failed to perceive the 
plaintiff's learning disabilities, assigned him to classes 
beyond his reading abilities with instructors unquali-
fied to meet his special needs, passed him from grade 
to grade with knowledge that he had not achieved 
necessary skills, and permitted him, in violation of 
state law, to graduate even though he could not read 
above the eighth grade level. During this time, the 
district made representations to plaintiff's mother, 
which representations the district knew were false or 
had no basis to believe were true, that he was per-
forming at or near his grade level. As a result, he 
graduated with fifth grade reading and writing skills, 
thus permanently limiting his employment opportuni-
ties and earning capacity. 
 

Defendant's demurrer was sustained, the suit was 
dismissed, and the plaintiff appealed. The Court of 
Appeal affirmed. The court concluded that the com-
plaint failed to allege the district's breach of a duty the 
law would recognize. As the court noted, “classroom 
methodology affords no readily acceptable standards 
of care, or cause, or injury.” **251 Pedagogical 
science, the court observed, is “fraught with different 
and conflicting theories” about how children should 
be taught; moreover, educational success or failure “is 
influenced by a host of factors,” both personal and 
external, “ which affect the pupil subjectively” and 
often are beyond the control of educators. (Peter W., 
supra, 60 Cal.App.3d 814, 824, 131 Cal.Rptr. 854.) 
“We find in this situation,” said the court, “no con-
ceivable ‘workability of a rule of care’ against which 

defendants' alleged conduct may be measured [cita-
tion], no reasonable ‘degree of certainty that ... plain-
tiff suffered injury’ within the meaning of the law of 
negligence [citation], and no such perceptible ‘con-
nection between the defendant's conduct and the in-
jury suffered,’ as alleged, which could establish a 
causal link between them within the same meaning 
[citation].” (Id. at p. 825, 131 Cal.Rptr. 854.) 
 

Peter W. also identified other public policy con-
siderations, “even more important in practical terms,” 
that counsel against an “actionable ‘duty of care’ in 
persons and agencies who administer the academic 
phases of the public educational process.” (Peter W., 
supra, 60 Cal.App.3d 814, 825, 131 Cal.Rptr. 854.) 
The opinion noted that the public schools are “already 
beset by social and financial problems,” including 
widespread dissatisfaction with their academic *1212 
performance, and are subject ***139 to “the limita-
tions imposed upon them by their publicly supported 
budgets.” (Ibid.) Subjecting such institutions to an 
academic duty of care under these circumstances, the 
opinion concluded, “would expose them to the tort 
claims—real or imagined—of disaffected students 
and parents in countless numbers.... The ultimate 
consequences, in terms of public time and money, 
would burden them—and society—beyond calcula-
tion.” (Ibid.) 
 

As the instant Court of Appeal made clear, 
however, the considerations identified in Peter W. that 
preclude an action for personal educational injury 
based on inherently subjective standards of duty and 
causation do not apply to a claim that school operators 
fraudulently sought and obtained public education 
funds for doing nothing more than collecting atten-
dance forms. Resolution of such a claim does not 
require judgments about pedagogical methods or the 
quality of the school's classes, instructors, curriculum, 
textbooks, or learning aids. Nor does it require evalu-
ation of individual students' educational progress or 
achievement, or the reasons for their success or fail-
ure. It simply obliges the court to determine whether 
the operator offered any significant teaching, testing, 
curriculum oversight, and educational resources to 
ostensible students. 
 

Similarly, nothing in the rationale of Peter W. 
precludes a claim that a school operator's claim on 
state funds was “false” insofar as the school commit-
ted objectively identifiable breaches of its charter, 
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applicable state law, or promises it made to induce 
enrollment. For example, Peter W. does not bar as-
sertions that a school operator failed to provide 
promised equipment and supplies, used teachers who 
lacked necessary credentials, violated specific rules 
governing “independent study” programs, or caused 
students, parents, or guardians to incur improper fees 
or charges,FN35 so long as such claims do not challenge 
the educational quality or results of the school's pro-
grams. FN36 
 

FN35. Indeed, we have routinely addressed 
claims that public schools wrongly charged 
students, parents, or guardians for 
school-related activities or services, without 
any suggestion that such issues implicated 
the “educational malfeasance” doctrine. 
(E.g., Salazar v. Eastin (1995) 9 Cal.4th 836, 
39 Cal.Rptr.2d 21, 890 P.2d 43 [taxpayer suit 
challenging charges for transportation of 
students to and from school]; Hartzell v. 
Connell (1984) 35 Cal.3d 899, 201 Cal.Rptr. 
601, 679 P.2d 35 [parent/taxpayer suit chal-
lenging school fees for extracurricular activ-
ities].) 

 
FN36. We emphasize that our discussion 
here is limited to whether such theories are 
barred under Peter W. as claims for “educa-
tional malfeasance.” We express no view on 
whether such allegations can form the basis 
for a cause of action under the CFCA. In 
other words, we do not address whether a 
charter school's breaches of promises to 
students, parents, or guardians, or its viola-
tions of its charter or applicable law, may 
cause any related funding claims the school 
makes upon the state to be “false” within the 
meaning of that statute. Nor, of course, do we 
concern ourselves with the possibility that 
plaintiffs have pled factually inconsistent 
CFCA theories by alleging, on the one hand, 
that the charter school defendants failed to 
deliver educational equipment and supplies 
and, on the other, that they violated the “in-
dependent study” rules by providing things 
of value not offered to classroom students. 
Such issues were not addressed on demurrer 
and are beyond the scope of this appeal. 

 
 *1213 **252 For the most part, plaintiffs' CFCA 

allegations, detailed above, conform to these prin-
ciples, and thus avoid preclusion under Peter W. As 
the Court of Appeal held, the trial court thus erred in 
concluding that the CFCA cause of action was wholly 
barred as a claim for “educational malfeasance.” We 
note, however, a single passage of the complaint 
which alleges that One2One “fails to provide the 
education it promises but falsely collects State ***140 
educational funds as if the education were provided.” 
Insofar as this particular allegation seeks to raise is-
sues of the quality of education offered by the charter 
school defendants, or of the academic results pro-
duced, we believe it falls within the rule that courts 
will not entertain claims of “educational malfeas-
ance.” To that extent, therefore, the allegation is not 
actionable. 
 
9. Did the CFCA cause of action against the charter 
school defendants require prior presentment of a 
claim under the TCA? 

[16] The TCA states that, with specified excep-
tions, all “claims for money or damages” against the 
state or “local public entities” must be “presented” in 
accordance with that law. (Gov.Code, §§ 905, 905.2.) 
Except as otherwise provided, no suit for money or 
damages may be brought against a public entity until 
such a claim has been presented to the entity and acted 
upon or deemed rejected. (Id., § 945.4.) The claim 
must be presented within six months of accrual of the 
cause of action (id., § 911.4), but the claimant may 
apply to the public entity for leave to present a late 
claim (id., § 911.6). If such an application is denied, or 
deemed denied, the claimant may petition the court for 
relief from the claim presentment requirement. (Id., § 
946.6.) 
 

Plaintiffs' complaint pleads that they “have pre-
sented claims for money or damages to the public 
entity defendants pursuant to the requirements of 
Government Code [section] 945.4, which have been 
denied, and/or have sought relief from the claims 
presentment requirements.” (Italics added.) Plaintiffs 
concede that this pleading does not allege actual 
compliance with the TCA claim presentment re-
quirements, and that they have not so complied. They 
urge no such compliance is necessary for purposes of 
the CFCA. The Court of Appeal concurred. We agree 
with the Court of Appeal. 
 

At the outset, we need not decide whether the 
TCA's claim presentment requirements apply to 
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plaintiffs' CFCA claims against the district defen-
dants, because we have concluded that those defen-
dants are not “persons” subject to suit under the 
CFCA. (See discussion, ante.) On the other hand, the 
question arises whether the claim presentment provi-
sions of the TCA could ever apply to the charter 
school defendants. 
 

 *1214 Under that law, claims must be presented 
to “the state” (Gov.Code, § 905.2) or “local public 
entities” (id., § 905). For purposes of the TCA, “ 
‘[l]ocal public entity’ includes a county, city, district, 
public authority, public agency, and any other political 
subdivision or public corporation in the [s]tate, but 
does not include the [s]tate.” (Gov.Code, § 900.4.) 
Under the CSA, charter schools are part of the public 
school system and, for specified purposes, are deemed 
to be school districts. (See discussion, ante.) However, 
those purposes do not expressly include coverage by 
the TCA and, for reasons previously discussed in 
connection with the CFCA, the charter school defen-
dants do not fit comfortably within any of the catego-
ries defined, for purposes of the TCA, as “local public 
entities.” 
 

In any event, as the Court of Appeal concluded, 
application of the TCA's claim presentment require-
ment to CFCA actions would frustrate the purposes of 
both statutes. The TCA itself expressly excludes from 
the claim presentment requirement “[c]laims by the 
[s]tate or by a state department or agency or by 
another local public entity.” (Gov.Code, § 905, subd. 
(i).) Hence, CFCA actions brought, in their official 
capacities, by the Attorney General (id., § 12652, 
subd. (a)) or local ***141 prosecuting authorities (id., 
subd. (b)) clearly are exempt. 
 

The same rule appears applicable to qui tam ac-
tions by “persons” under the CFCA. Such a suit is 
brought, not only for the quitam**253 plaintiff, but 
“for the State of California in the name of the state, if 
any state funds are involved, or for a political subdi-
vision in the name of the political subdivision, if po-
litical subdivision funds are exclusively involved.” 
(Gov.Code, § 12652, subd (c)(1), italics added.) If the 
Attorney General or local prosecuting authority elects 
not to intervene and proceed with the action, “the qui 
tam plaintiff shall have the same right to conduct the 
action as the Attorney General or prosecuting author-
ity would have had if it had chosen to proceed....” (Id., 
subd. (f)(1).) Hence, at the time a qui tam action is 

brought, the qui tam plaintiff stands in the shoes of the 
state or political subdivision, and within the TCA 
exemption for claims by the state or a local public 
entity. 
 

Moreover, as the Court of Appeal explained, the 
qui tam provisions of the CFCA are at odds with the 
policy behind the TCA's claim presentment require-
ment. The general proviso that a public entity may not 
be sued for money or damages until it has received, 
and had the chance to act upon, a written claim is 
intended to allow the entity to investigate while the 
facts are fresh, to settle short of litigation where ap-
propriate, and to engage in fiscal planning for poten-
tial liability. (E.g., City of San Jose v. Superior Court 
(1974) 12 Cal.3d 447, 455, 115 Cal.Rptr. 797, 525 
P.2d 701; Gatto v. County of Sonoma (2002) 98 
Cal.App.4th 744, 763, 120 Cal.Rptr.2d 550; Barkley v. 
City of Blue Lake (1996) 47 Cal.App.4th 309, 316, 54 
Cal.Rptr.2d 679.) 
 

 *1215 On the other hand, a qui tam complaint 
under the CFCA must be filed under seal, and imme-
diately must be served, along with a written disclosure 
of all material evidence and information the qui tam 
plaintiff possesses, on the Attorney General. 
(Gov.Code, § 12652, subd. (c)(2), (3).) If political 
subdivision funds are involved, the Attorney General 
must forward these materials to the local prosecuting 
authority within 15 days. (Id., subd. (c)(7)(A).) The 
complaint must remain sealed for up to 60 days after 
filing, with additional extensions available upon 
timely application, while the Attorney General or local 
prosecuting authority investigates and decides 
whether to intervene. (Id., subd. (c)(2), (4), (6), (7).) 
During this period, the complaint must not be served 
on the defendant. (Ibid.) Moreover, once a qui tam 
action is filed, it cannot be settled without the consent 
of the court, “taking into account the best interests of 
the parties involved and the public purposes behind 
[the CFCA].” (Id., subd.(c)(1).) 
 

No California decision has discussed the purpose 
of the CFCA's seal requirement. However, several 
federal cases, addressing the FFCA's similar provi-
sion, have indicated that the interests served include 
making sure the qui tam action does not alert wrong-
doers, prior to intervention by the government, that 
they are under investigation. (E.g., U.S. ex rel. Lujan 
v. Hughes Aircraft Co. (9th Cir.1995) 67 F.3d 242, 
245–246; United States ex rel. Pilon v. Martin Ma-
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rietta Corp. (2d Cir.1995) 60 F.3d 995, 1000; Erick-
son ex rel. United States v. American Institute of Bio. 
Sciences (E.D.Va.1989) 716 F.Supp. 908, 912.) 
 

The CFCA does not explicitly preclude a poten-
tial qui tam plaintiff, prior to filing a CFCA com-
plaint, from disclosing to the potential defendant the 
basis of the claim, or even from attempting to settle it. 
But the CFCA's purposes would obviously be under-
mined if CFCA qui tam plaintiffs were required, un-
der the TCA, to present “local public entity” defen-
dants, as defined ***142 in that statute, with written 
claims before proceeding with suit. 
 

The charter school defendants urge that this con-
struction of the two statutes improperly “elevates” the 
CFCA over the TCA. Not so. As we have noted, the 
TCA includes an explicit exemption from the claim 
presentment requirement for claims by the state and 
local public entities. Qui tam actions under the CFCA 
are, in essence, claims of that kind. In any event, in 
view of the secrecy provisions of the CFCA, a later 
and more narrowly focused statute, it must prevail 
over contrary provisions of the earlier and more gen-
eral TCA.FN37 
 

FN37. Defendant Sierra Summit Academy 
urges that the claim presentment requirement 
of the TCA is made applicable to the CFCA 
by Government Code section 12651, subdi-
vision (e), which provides, in effect, that the 
CFCA is not violated by claims made pur-
suant to the TCA. We fail to follow the logic 
of this argument. That claims made pursuant 
to the TCA do not violate the CFCA does not 
mean a CFCA action against a public entity 
must be preceded by presentment of such a 
claim. Insofar as this defendant seeks to ar-
gue that section 12651, subdivision (e) ex-
empts it from the CFCA, the claim lacks 
merit on this record. There is no indication 
that Sierra Summit Academy's claims for 
state education funding—the basis of plain-
tiffs' CFCA cause of action—were presented 
pursuant to the TCA. 

 
 *1216 We therefore conclude that even if the 

charter school defendants are “local public **254 
entities” for purposes of the TCA, plaintiffs were not 
required under that statute to present written claims 
before filing their qui tam complaint pursuant to the 

CFCA.FN38 
 

FN38. The charter school defendants suggest 
alternatively that, as “public entities” for 
purposes of the TCA, they enjoy, pursuant to 
that statute, immunity from CFCA liability. 
These defendants note the TCA's rule that a 
public entity is not liable for an “injury” 
where the public employee causing the injury 
is immune from liability. (Gov.Code, § 
815.2, subd. (b).) They claim that submission 
of a false claim is a “discretionary act” and a 
“misrepresentation” for which a public em-
ployee, and thus the public entity, would be 
immune. (See id., §§ 820.2, 822.2; see also § 
818.8.) However, while the TCA was meant 
to supplant contrary common law, it was not 
intended to prevail over other statutes that 
impose liability in specific circumstances. 
(See Nestle, supra, 6 Cal.3d 920, 932, 101 
Cal.Rptr. 568, 496 P.2d 480; Cal. Law Re-
vision Com. com., 32 West's Ann. Gov.Code 
(1995 ed.) foll. § 815, pp. 167–168.) As we 
have seen, the CFCA makes “persons,” in-
cluding “natural person[s], corporation [s], 
[and] organization[s]” (Gov.Code, § 12650, 
subd.(b)(5)), liable for the submission of 
false claims (id., §§ 12651, 12652). Insofar 
as “persons,” as defined in the CFCA, in-
clude the corporations that operate the char-
ter schools in this case, they are not entitled 
to immunity under the TCA. The charter 
school defendants note that immunities spe-
cified in the TCA prevail over liabilities set 
forth in that statute. (Cal. Law Revision 
Com., com., 32 West's Ann. Gov.Code, su-
pra, foll. § 185, p. 168.) But this principle 
applies only within the TCA itself (ibid.); it 
does not preclude the Legislature from 
adopting other statutes that impose liability 
in specific circumstances, despite immunities 
stated in the TCA. 

 
CONCLUSION 

The judgment of the Court of Appeal is reversed 
insofar as it concludes that (1) the public school de-
fendants are “persons” subject to suit under the CFCA, 
(2) the charter school defendants are not “persons” 
subject to suit under the UCL, and (3) the “indepen-
dent study” restrictions set forth in Education Code 
section 51747.3, in the form adopted in 1993, did not 
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apply to charter schools until that section was 
amended in 1999. In all other respects, the judgment 
of the Court of Appeal is affirmed. LeVine v. Weis, 
supra, 68 Cal.App.4th 758, 80 Cal.Rptr.2d 439, and 
LeVine v. Weis, supra, 90 Cal.App.4th 201, 108 
Cal.Rptr.2d 562, are disapproved to the extent they 
hold that public school districts are “persons” who 
may ***143 be sued under the CFCA. The cause is 
remanded to the Court of Appeal for further pro-
ceedings consistent with the views expressed in this 
opinion. 
 
WE CONCUR: GEORGE, C.J., CHIN, J., MORENO, 
CORRIGAN, J., and IRION, J.FN* 
 

FN* Associate Justice of the Court of Ap-
peal, Fourth Appellate District, Division 
One, assigned by the Chief Justice pursuant 
to article VI, section 6 of the California 
Constitution. 

 
*1217 Concurring and Dissenting Opinion by 
KENNARD, J. 

I concur in the majority's holdings that: (1) public 
school districts are not subject to lawsuits under the 
California False Claims Act; (2) the charter schools in 
this case and their operators are subject to lawsuits 
under the California False Claims Act and the unfair 
competition law; (3) plaintiffs' claims, except for the 
allegation that defendant One2One Learning Founda-
tion failed to provide the education it promised, are 
not barred as claims for “educational malfeasance”; 
and (4) plaintiffs are not required to present written 
claims under the Tort Claims Act before filing a qui 
tam action under the California False Claims Act. 
 

I dissent, however, from the majority's holding 
that Education Code section 51747.3 FN1 applied to 
charter schools before its amendment in 1999, which 
became effective on January 1, 2000. That holding 
violates the rule that courts are to harmonize and 
maintain the integrity of statutes whenever possible, 
and it is contradicted by the legislative history of the 
1999 amendment to section 51747.3. 
 

FN1. All further statutory references are to 
the Education Code unless otherwise indi-
cated. 

 
Section 51747.3 was originally enacted in 1993. 

As here pertinent it (1) prohibited a **255 local edu-

cation agency from claiming state funding for students 
in independent study programs if the agency provided 
funds or other things of value beyond what it provided 
to students who attend regular classes; (2) prohibited 
school districts and county superintendents of schools, 
notwithstanding any other provision of law applicable 
to them, from claiming average daily attendance (for 
purposes of apportionment of funds) for students who 
were not residents of their county or a county imme-
diately adjacent to their county; and (3) provided that 
its provisions could not be waived by the State Board 
of Education, by the State Superintendent of Public 
Instruction, or “under any provision of Part 26.8 
(commencing with Section 47600 ).” (Stats.1993, ch. 
66, § 32, p. 923, italics added.) Section 47600 is the 
first statute appearing in the Charter School Act. In 
1999, the Legislature amended section 51747.3 to 
apply its provisions to charter schools. (Stats.1999, ch. 
162, § 1.) 
 

Seizing on the language in the 1993 enactment of 
section 51747.3 prohibiting waiver of that statute's 
provisions under the Charter School Act, the majority 
reasons that the waiver reference serves no purpose if 
section 51747.3 did not apply to charter schools. 
Perhaps so. But the majority's construction cannot be 
reconciled with the plain language of other statutory 
provisions, as I explain. 
 

Section 51747.3, when enacted in 1993, provided 
that school districts and county superintendents of 
schools could not claim students from outside the 
*1218 county or adjacent counties in average daily 
attendance. Charter schools, however, were prohibited 
by subdivision (d) of former section 47605 (as added 
by Stats.1992, ch. 781, § 1, p. 3758) from excluding 
students on the basis of their residence even if they 
lived beyond those boundaries. And at that time the 
Charter School Act then also provided, in former 
section 47610 (as added***144 by Stats.1992, ch. 
781, § 1, p. 3760), that a charter school was exempt 
from all laws governing school districts except as 
specified in section 47611. Because section 51747.3, a 
law that governs school districts, was not then speci-
fied in section 47611, it had no applicability to charter 
schools. Thus, the majority's construction of section 
51747.3, as originally enacted in 1993, as applying to 
charter schools is flatly inconsistent with the language 
of former sections 47605, subdivision (d), 47610, and 
47611. In my view, the relevant statutory provisions 
are best harmonized and given effect by construing 
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section 51747.3, as originally enacted in 1993, as 
being inapplicable to charter schools. Such applica-
bility occurred only on January 1, 2000, the date on 
which the Legislature's 1999 amendment of section 
51747.3 became effective. 
 

The legislative history of section 51747.3 further 
underscores the error of the majority in construing the 
language of that statute's 1993 amendment as applying 
to charter schools. The Legislative Counsel's Digest of 
Senate Bill No. 434 (1999–2000 Reg. Sess.), which in 
1999 proposed amending section 51747.3, specifically 
noted that the bill was adding charter schools to the 
statute: “(2) Existing law prohibits a local education 
agency from claiming state funding for the indepen-
dent study of a pupil, whether characterized as home 
study or otherwise, if the agency has provided any 
funds or other thing of value to the pupil or his or her 
parent or guardian that the agency does not provide to 
pupils who attend regular classes or to their parents or 
guardians. [¶] This bill would make this prohibition 
applicable to charter schools .... [¶] (3) Existing law 
requires community school and independent study 
average daily attendance to be claimed by school 
districts and county superintendents of schools only 
for pupils who are residents of the county in which the 
apportionment claim is reported or pupils who are 
residents of the county in which the apportionment 
claim is reported or pupils who are residents of the 
county immediately adjacent to the county in which 
the apportionment claim is reported. [¶] This bill 
would apply this provision also to charter schools.” 
(Leg. Counsel's Dig., Sen. Bill No. 434 (1999–2000 
Reg. Sess.), italics added; accord, Sen. Com. on 
Education, Analysis of Senate Bill No. 434 
(1999–2000 Reg. Sess.) June 28, 1999 [“Distance 
learning most closely resembles independent study in 
other public schools, but charter schools are not spe-
cifically required to abide by the independent study 
requirements that apply to other public**256 
schools”].) Thus, as the Court of Appeal here con-
cluded, the legislative history indicates that it was only 
in 1999 that the Legislature intended to add charter 
schools to section 51747.3. 
 

 *1219 Accordingly, I would affirm the judgment 
of the Court of Appeal, which in turn affirmed the trial 
court, insofar as it concluded that section 51747.3, as 
originally enacted in 1999, did not apply to charter 
schools, and that it was only when the statute's 1999 
amendment became effective on January 1, 2000, that 

charter schools came within the statute's reach. 
 
Cal.,2006. 
Wells v. One2One Learning Foundation 
39 Cal.4th 1164, 141 P.3d 225, 48 Cal.Rptr.3d 108, 
212 Ed. Law Rep. 376, 06 Cal. Daily Op. Serv. 8194 
 
END OF DOCUMENT 
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RICHARD D. WILSON et al., Plaintiffs and Appel-

lants, 
v. 

STATE BOARD OF EDUCATION, Defendant and 
Respondent; CALIFORNIA NETWORK OF EDU-
CATIONAL CHARTERS, Intervener and Respon-

dent. 
 

No. A084485. 
 
Court of Appeal, First District, Division 4, California. 

Oct. 26, 1999. 
 

SUMMARY 
The trial court denied a petition for a writ of 

mandate filed by state residents and taxpayers who 
challenged the constitutionality of the Charter Schools 
Act (Ed. Code, § 47600 et seq.), as amended in 1998. 
(Superior Court of the City and County of San Fran-
cisco, No. 995602, Raymond D. Williamson, Jr., 
Judge.) 
 

The Court of Appeal affirmed. The court held that 
the act does not violate Cal. Const., art. IX, § 5, which 
mandates that the Legislature provide for a state sys-
tem of common schools, even though charter schools 
may control curriculum, textbooks, and operations 
under the act, since curriculum and courses of study 
are not constitutionally prescribed, but rather are de-
tails left to the Legislature's discretion. The court 
further held that the act brings charter schools within 
the constitutional system uniformity requirement by 
providing for uniformity in teacher requirements, 
program standards, and student assessments. The 
court also held that the act does not violate Cal. Const., 
art. IX, § 8, which prohibits the appropriation of pub-
lic money for any school not under the exclusive 
control of officers of the public school system, since 
the Legislature has specifically declared that charter 
schools are under the exclusive control of the officers 
of the public schools (Ed. Code, § 47615, subd. (a)(2)) 
and charter school officials are officers of public 
schools. The court also held that the act does not vi-
olate constitutional prohibitions against public ap-
propriations in aid of sectarian purposes or institutions 
(Cal. Const., art. XVI, § 5; Cal. Const., art. IX, § 8), 

since petitions for sectarian schools will be denied 
under the act and a later development or revelation of 
a sectarian affiliation would be immediate grounds for 
charter revocation. The court also held that the act's 
exemption of charter schools from adoption of state 
textbooks does not conflict with the textbook adoption 
requirement of Cal. Const., art. IX, § 7.5. The court 
also held that the act does not impermissibly delegate 
legislative powers to the board and chartering author-
ities and that procedures are in place in the act to sa-
feguard the chartering authority's decisionmaking 
process. (Opinion by Reardon, J., with Hanlon, P. J., 
and Poché, J., concurring.) 
 

HEADNOTES 
Classified to California Digest of Official Reports 

(1) Constitutional Law § 18--Constitutionality of 
Legislation--Judicial Power to Declare Legislation 
Void--Judicial Self-restraint. 

The California Constitution imposes limits on the 
powers of the Legislature, and courts construe those 
limits strictly. Thus, when scrutinizing the constitu-
tionality of a statute, a court starts with the premise of 
validity, resolving all doubts in favor of the Legisla-
ture's action. This presumption of constitutionality is 
particularly appropriate where the Legislature has 
enacted a statute with the pertinent constitutional 
prescriptions in mind. 
 
(2a, 2b) Schools § 1--Legislative Control. 

The Legislature's power over the public school 
system is plenary, subject only to constitutional re-
straints. The Constitution vests the Legislature with 
sweeping and comprehensive powers in relation to our 
public schools (Cal. Const., art. IX, §§ 1 and 5), in-
cluding broad discretion to determine the types of 
programs and services which further the purposes of 
education. Further, when the Legislature delegates the 
local functioning of the school system to local boards, 
districts, or municipalities, it always does so with its 
constitutional power and responsibility for ultimate 
control for the common welfare in reserve. 
 
(3a, 3b) Schools § 3--Classes of Schools--Charter 
Schools-- Constitutionality--Provision for State Sys-
tem of Common Schools. 

The Charter Schools Act (Ed. Code, § 47600 et 
seq.), as amended in 1998, does not violate Cal. 
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Const., art. IX, § 5, which mandates that the Legisla-
ture provide for a state system of common schools, 
even though charter schools may control curriculum, 
textbooks, and operations under the act. Curriculum 
and courses of study are not constitutionally pre-
scribed, but rather are details left to the Legislature's 
discretion. The act represents a valid exercise of leg-
islative discretion aimed at furthering the purposes of 
education, and, under the act, the Legislature retains 
ultimate responsibility for all aspects of education in 
the charter schools. Charter schools are part of Cali-
fornia's single, statewide public school system, and the 
establishment of charter schools does not create a dual 
system of public schools. The act brings charter 
schools within the system uniformity requirement 
because (1) their students will be taught by teachers 
meeting the same minimum requirements as all other 
public school teachers; (2) their education programs 
must be geared to meet the same state standards, in-
cluding minimum duration of instruction, applicable 
to all public schools; and (3) student progress will be 
measured by the same assessments required of all 
public school students. Moreover, the act assures that 
charter schools will receive funding comparable to 
other public schools and guards against the flow of 
funds to schools outside the system. 
[See 7 Witkin, Summary of Cal. Law (9th ed. 1988) 
Constitutional Law, § 367 et seq.] 
(4) Schools § 3--Classes of Schools--Charter 
Schools--Constitutionality-- Control by Officers of 
Public Schools and Jurisdiction of Public School 
System. 

The Charter Schools Act (Ed. Code, § 47600 et 
seq.), as amended in 1998, does not violate Cal. 
Const., art. IX, § 8, which prohibits the appropriation 
of public money for any sectarian school or any school 
not under the exclusive control of officers of the pub-
lic school system. Charter schools are part of the 
public school system (Ed. Code, § 47615, subd. 
(a)(1)), and the Legislature has specifically declared 
that charter schools are under the exclusive control of 
the officers of the public schools (Ed. Code, § 47615, 
subd. (a)(2)). Further, under the act, the destiny of 
charter schools lies solely in the hands of public 
agencies and offices (school districts, county boards of 
education, and the state Superintendent and Board of 
Education), which control the application, approval, 
and revocation processes. Further, the act does not 
violate Cal. Const., art. IX, § 6 (all schools under 
authority of public school system), since charter 
school officials are officers of public schools. 
 

(5) Schools § 3--Classes of Schools--Charter 
Schools--Constitutionality-- Prohibitions Against 
Public Appropriations in Aid of Sectarian Purposes or 
Institutions. 

The Charter Schools Act (Ed. Code, § 47600 et 
seq.) as amended in 1998 does not violate constitu-
tional prohibitions against public appropriations in aid 
of sectarian purposes or institutions (Cal. Const., art. 
XVI, § 5, and Cal. Const., art. IX, § 8). Charter peti-
tioners must affirm that their school will be nonsecta-
rian in its programs and operations (Ed. Code, § 
47605, subds. (b)(4), (d)(1)) and a petition lacking that 
affirmation can be denied (Ed. Code, § 47605, subd. 
(b)(4)). In addition, if a school's religious affiliation 
evolved after charter status was attained, or, if initially 
masked, it became revealed at a later time, the situa-
tion would be immediate grounds for charter revoca-
tion (Ed. Code, §§ 47605, 47607). Under the act, 
charter schools must be nonsectarian. Furthermore, 
inclusion of an explicit nonaffiliation provision in the 
act would be redundant because nonaffiliation is al-
ready constitutionally proscribed. 
 
(6) Schools § 3--Classes of Schools--Charter 
Schools--Constitutionality-- Textbook Adoption Re-
quirement. 

The Charter Schools Act (Ed. Code, § 47600 et 
seq.), as amended in 1998, does not conflict with the 
textbook adoption requirement of Cal. Const., art. IX, 
§ 7.5. Even though Ed. Code, § 47610, exempts 
charter schools from adoption of textbooks adopted by 
the State Board of Education, the constitutional pro-
vision positing textbook adoption imposes a require-
ment on the board, not on school districts. The Leg-
islature may define, limit, or condition a constitutional 
power or right so long as it does not unduly burden the 
exercise of that power or right. By exempting charter 
schools from the textbook adoption (and numerous 
other) laws, the Legislature has limited the scope of 
the board's authority with respect to the textbook se-
lection process. However, the price for limited expe-
rimentation and operational freedom afforded to 
charter schools does not unduly burden the board's 
exercise of its textbook selection powers. 
 
(7a, 7b) Schools § 3--Classes of Schools--Charter 
Schools-- Constitutionality--Delegation of Legislative 
Power. 

The Charter Schools Act (Ed. Code, § 47600 et 
seq.) does not impermissibly delegate legislative 
powers to the State Board of Education and chartering 
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authorities. The Legislature has not left it up to char-
tering authorities to decide whether to grant a charter 
to a charter school controlled by a religious sect, since 
Cal. Const., art. XVI, § 5, prohibits public appropria-
tions in aid of sectarian purposes or institutions under 
any circumstances. Further, having set the policy and 
having fixed standards and limits, the Legislature did 
its job. In the educational setting, legislatures rarely 
control public school operations directly, but delegate 
authority which permits state, regional, and local 
education agencies to establish school policies and 
practices. Reasonable grants of power to administra-
tive agencies will not offend the nondelegation doc-
trine so long as adequate safeguards exist to protect 
against abuse of that power and procedures are in 
place in the act to safeguard the chartering authority's 
decisionmaking process. 
 
(8) Legislature § 5--Powers--Delegation. 

Essentials of the legislative function include the 
determination and formulation of legislative policy. 
Generally speaking, attainment of the ends, including 
how and by what means they are to be achieved, may 
constitutionally be left in the hands of others. The 
Legislature may, after declaring a policy and fixing a 
primary standard, confer upon executive or adminis-
trative officers the power to fill up the details by pre-
scribing administrative rules and regulations to pro-
mote the purposes of the legislation and to carry it into 
effect. 
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REARDON, J. 

“Charter schools are grounded in private-sector 
concepts such as competition-driven improvement ..., 
employee empowerment and customer focus. But they 
remain very much a public-sector creature, with 
in-bred requirements of accountability and 
broad-based equity. Simple in theory, complex in 
practice, charter schools promise academic results in 
return for freedom from bureaucracy.” (Com. on Cal. 
State Gov. Organization and Economy, rep., The 
Charter Movement: Education Reform School by 
School (Mar. 1996) p. 1 (Little Hoover Report).) 
 

Charter schools are a phenomenon of the 1990's. 
With the Charter Schools Act of 1992, FN1 California 
became the second state to enact charter school leg-
islation. (RPP Internat. & U. of Minn., A Study of 
Charter Schools, First-Year Rep., Of. of Ed. Research 
& Improvements, Dept. Ed. *1130 (1997).) Last year, 
the Legislature fine-tuned the program. FN2 Since the 
close of briefing, new provisions have been added. FN3 
 

FN1 The Charter Schools Act of 1992 was 
added by Statutes 1992, chapter 781, section 
1, page 3756, and is found at part 26.8 of the 
Education Code, section 47600 et seq. (he-
reafter the Charter Schools Act or the Act). 

 
Unless otherwise indicated, all statutory ref-
erences are to the Education Code. 

 
FN2 Assembly Bill No. 544 (1997-1998) 
enacted as Statutes 1998, chapter 34, sections 
1-19, amended and added new provisions to 
the Act. 

 
FN3 Senate Bill No. 434 (1998-2000 Reg. 
Sess.) enacted as Statutes 1999, chapter 162, 
sections 1, 2, effective January 1, 2000. 

 
Troubled by what they see as a multifaceted as-

sault on the California Constitution, appellants FN4 aim 
to halt the march of the charter school movement in 
California through a facial challenge to the Charter 
Schools Act and Assembly Bill No. 544. They have 
petitioned for a writ of mandate commanding the 
Board to refrain from (1) granting any charters under 
Assembly Bill No. 544 or the original legislation, and 
(2) expending any public funds in implementing those 
laws. Their petition has been denied. On appeal ap-
pellants roll out a slate of errors. None have merit. 
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FN4 Appellants are Richard D. Wilson and 
Fernando Ulloa, residents and taxpayers of 
San Francisco and Marin Counties, respec-
tively. Respondent is the State Board of 
Education (Board); intervener is the Califor-
nia Network of Educational Charters. 

 
I. Statutory Framework 

A. The Original Enactment 
Anyone closely allied with a public 

school-whether a parent or family member of a stu-
dent, or a teacher, administrator or classified staff 
member-can attest to the perils resident in the complex 
tangle of rules sustaining our public school system. 
These include the potential to sap creativity and in-
novation, thwart accountability and undermine the 
effective education of our children. 
 

The 1992 legislation sought to disrupt entrench-
ment of these traits within the educational bureaucracy 
by encouraging the establishment of charter schools. 
Specifically, it permitted the founding of 100 charter 
schools statewide and up to 10 in any district. These 
schools would be free from most state laws pertaining 
uniquely to school districts. Each would receive a 
five-year revocable charter upon successful petition to 
the school district governing board or county board of 
education, signed by a specified percent of teachers. 
(Former §§ 47602, subd. (a), 47605, 47607, as added 
by Stats. 1992, ch. 781, § 1, pp. 3756-3761; FN5 § 
47610.) 
 

FN5 Hereafter, references to former section 
means those sections as added by Statutes 
1992, chapter 781, section 1, pages 
3756-3761. 

 
The original enactment set out six goals: (1) im-

proving pupil learning; (2) increasing learning op-
portunities, especially for low-achieving students; (3) 
encouraging use of different and innovative teaching 
methods; (4) creating *1131 new professional oppor-
tunities for teachers, including being responsible for 
the school site learning program; (5) providing parents 
and students with more choices in the public school 
system; and (6) holding schools accountable for 
measurable pupil outcomes and providing a way to 
change from rule-based to performance-based ac-
countability systems. FN6 (Former § 47601.) 
 

FN6 Assembly Bill No. 544 (1997-1998 Reg. 
Sess.) adds a seventh goal: “Provide vigorous 
competition within the public school system 
to stimulate continual improvements in all 
public schools.” (§ 47601, subd. (g).) 

 
Charter schools nonetheless were-and are-subject 

to important restraints: (1) they must be nonsectarian 
in their programs, admission policies, employment 
practices, and all other operations (former § 47605, 
subd. (d) [now § 47605, subd. (d)(1)]); (2) charter 
schools cannot charge tuition or discriminate against 
any student on the basis of ethnicity, national origin, 
gender or disability (ibid.); and (3) no private school 
can be converted to a charter school (former [and 
current] § 47602, subd. (b)). 
 

The petition to establish a charter school was, and 
is, a comprehensive document which must, among 
other items, set forth (1) a description of the educa-
tional program; (2) student outcomes and how the 
school intends to measure progress in meeting those 
outcomes; (3) the school's governing structure; (4) 
qualifications of employees; (5) procedures to ensure 
the health and safety of students and staff; (6) means 
of achieving racial and ethnic balance among its stu-
dents that reflects the general population within the 
territory of the school district; (7) admission re-
quirements, if applicable; (8) annual audit procedures; 
(9) procedures for suspending and expelling students; 
and (10) attendance alternatives for students who 
choose not to attend charter schools. (Former § 47605, 
subd. (b) [now § 47605, subd. (b)(5)].) 
 

Under the 1992 scheme, upon receiving a duly 
signed charter petition and convening a public hearing 
on its provisions, the school district had discretion to 
grant or deny the charter. (Former § 47605, subd. (b).) 
The granting of a charter exempted the school from 
laws governing school districts except, at the school's 
option, provisions concerning participation in the state 
teacher's retirement system. (Former §§ 47610, 
47611.) Denial of a charter could trigger procedures 
for reconsideration, at petitioner's request. (Former § 
47605, subd. (j)(1), (3).) 
 

Charter schools were, and are, required to meet 
statewide performance standards and conduct certain 
pupil assessments. (Former § 47605, subd. (c) [now § 
47605, subd. (c)(1)].) The chartering authority could, 
and can, revoke a charter for various deficiencies 
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including charter or legal violations and failure to 
meet student outcomes. (Former [and current] § 
47607, subd. (b).) *1132  
 

B. Assembly Bill No. 544 
Assembly Bill No. 544 substantially revamped 

the 1992 enactment. Gone is the cap of 100 charter 
schools, replaced with a 1998-1999 school year cap of 
250, with 100 more authorized each successive school 
year. (§ 47602, subd. (a).) 
 

Gone too is the exclusive reliance on teacher 
signatures to start the petition process. Now, a petition 
is valid if signed by the number of parents/guardians 
equal to at least half of the estimated students, or the 
number of teachers equal to at least half the teachers 
expected to be employed. (§ 47605, subd. (a)(1).) The 
petition must display a statement that the signator is 
“meaningfully interested” in sending his or her child 
to, or teaching at, the charter school, as the case may 
be. (Id., subd. (a)(3).) Petitions for the conversion of 
an existing public school to a charter school must be 
signed by at least half of the permanent status teachers 
currently employed at the school. (Id., subd. (a)(2).) 
 

Gone also is the broad discretion in granting or 
denying a charter. Now, following review of the peti-
tion and the requisite public hearing, the governing 
board of the district “shall not deny a petition” unless 
it makes written findings of fact that: (1) The charter 
school presents an unsound educational program; (2) 
petitioners are “demonstrably unlikely” to succeed in 
implementing the program; or (3) the petition lacks the 
required signatures, affirmations or descriptions of 
program particulars. (§ 47605, subd. (b).) If the school 
district nonetheless denies a petition, the petitioner can 
submit to the county board of education or the Board. 
(Id., subd. (j)(1).) Additionally, petitioner can submit 
directly to the county board of education for a charter 
school that would serve pupils otherwise directly 
served by the county office of education. (§ 47605.5.) 
 

As well, the amendments permit a charter school 
to operate as a nonprofit benefit corporation, with the 
school district granting the charter entitled to one 
representative on the board of directors. (§ 47604, 
subds. (a), (b).) 
 

Now, the Board itself, upon recommendation of 
the Superintendent of Public Instruction (Superin-
tendent), can take “appropriate action,” including 

revoking the charter of any school, if it finds “[g]ross 
financial mismanagement” (§ 47604.5, subd. (a)); 
“[i]llegal or substantially improper” use of funds (id., 
subd. (b)); or that “[s]ubstantial and sustained depar-
ture” from successful practices jeopardizes the edu-
cational development of the students (id., subd. (c)). 
 

Other new provisions include the following: (1) 
No funds will be given for any pupil who also attends 
a private school that charges his or her family *1133 
for tuition (§ 47602, subd. (b)); (2) all charter 
schoolteachers must hold a Commission on Teaching 
Credentialing certificate or equivalent (§ 47605, subd. 
(l)); (3) petitioners must provide the chartering au-
thority with financial statements that include a pro-
posed first-year operational budget and three-year 
cash-flow and financial projections (id., subd. (g)); (4) 
charter schools must use generally accepted account-
ing principles in conducting the required annual fi-
nancial audits, and any exceptions or deficiencies 
identified during the audit must be resolved to the 
satisfaction of the chartering authority (id., subd. 
(b)(5)(I)). 
 

Concerning accountability, charter schools must 
“promptly respond to all reasonable inquiries” from 
either the chartering authority or the Superintendent. 
(§ 47604.3.) Additionally, the chartering authority can 
“inspect or observe any part of the charter school at 
any time” (§ 47607, subd. (a)) and charge the school 
for supervisorial oversight (§ 47613.7, subd. (a)). 
 

C. Senate Bill No. 434 
Senate Bill No. 434 (1999-2000 Reg. Sess.) fur-

ther refines the Charter Schools Act. Starting January 
1, 2000, charter schools must (1) at a minimum, offer 
the same number of instructional minutes per grade 
level as required of all school districts (§ 47612.5, 
subd. (a)(1) [added by Stats. 1999, ch. 162, § 1]); and 
(2) maintain written contemporaneous records docu-
menting pupil attendance and make the same available 
for audit and inspection (id., subd. (a)(2)). As well, as 
a condition of apportionment of state funding, charter 
schools must certify that its pupils have participated in 
the state testing program in the same manner as all 
other pupils attending public schools. (Id., subd. 
(a)(3).) Further, charter schools which provide inde-
pendent study must comply with statutory require-
ments and implementing regulations that relate to 
independent study. (Id., subd. (b).) And finally, in 
keeping with this sentiment, charter schools will be 
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held to the same prohibition as local education agen-
cies when it comes to extending funds or value to 
pupils in independent study programs (or their parents 
or guardians): They cannot claim state funding if the 
funds or other value so extended could not legally be 
extended to similarly situated pupils of a school dis-
trict (or their parents or guardians). (§ 51747.3, subd. 
(a), as amended by Senate Bill No. 434 [Stats. 1999, 
ch. 162, § 2].) 
 

II. Standard of Review 
Appellants have provoked a facial challenge to 

the Charter Schools Act and the Assembly Bill No. 
544 amendments. This comes with a formidable bur-
den commensurate with the outcome of a successful 
assault-namely, invalidation of a legislative act. *1134  
 

(1) The California Constitution FN7 is a limitation 
on the powers of the Legislature, and we construe such 
limits strictly. (Pacific Legal Foundation v. Brown 
(1981) 29 Cal.3d 168, 180 [172 Cal.Rptr. 487, 624 
P.2d 1215].) Thus, when scrutinizing the constitutio-
nality of a statute, we start with the premise of validity, 
resolving all doubts in favor of the Legislature's ac-
tion. (Arcadia Unified School Dist. v. State Dept. of 
Education (1992) 2 Cal.4th 251, 260 [5 Cal.Rptr.2d 
545, 825 P.2d 438].) This presumption of constitu-
tionality is particularly appropriate where, as here, the 
Legislature has enacted a statute with the pertinent 
constitutional prescriptions in mind. FN8 “In such a 
case, the statute represents a considered legislative 
judgment as to the appropriate reach of the constitu-
tional provision.” (Pacific Legal Foundation v. 
Brown, supra, 29 Cal.3d at p. 180.) Finally, to void a 
statute on its face, “petitioners cannot prevail by 
suggesting that in some future hypothetical situation 
constitutional problems may possibly arise as to the 
particular application of the statute .... Rather, peti-
tioners must demonstrate that the act's provisions 
inevitably pose a present total and fatal conflict with 
applicable constitutional prohibitions.” (Id. at pp. 
180-181, italics omitted.) 
 

FN7 All references to constitutions and ar-
ticles are to the California Constitution. 

 
FN8 Note, for example, that the Legislature 
has specifically found and declared that 
“Charter schools are part of the Public 
School System, as defined in Article IX” (§ 
47615, subd. (a)(1)) and are “under the ju-

risdiction of the Public School System and 
the exclusive control of the officers of the 
public schools” (id., subd. (a)(2)) “for pur-
poses of Section 8 of Article IX ....” (§ 
47612, subd. (b).) 

 
III. Discussion 

A. The Legislature Has Plenary Power Over Public 
Schools 

(2a) As a preamble to addressing the amalgam of 
constitutional objections laid out in this appeal, we 
emphasize that the Legislature's power over our public 
school system is plenary, subject only to constitutional 
restraints. (Hall v. City of Taft (1956) 47 Cal.2d 177, 
180-181 [302 P.2d 574]; California Teachers Assn. v. 
Hayes (1992) 5 Cal.App.4th 1513, 1524 [7 
Cal.Rptr.2d 699].) Since 1879 our Constitution has 
declared the Legislature's preeminent role in encour-
aging education in this state, as well as its fundamental 
obligation to establish a system of public schools: “A 
general diffusion of knowledge and intelligence being 
essential to the preservation of the rights and liberties 
of the people, the Legislature shall encourage by all 
suitable means the promotion of intellectual, scien-
tific, moral, and agricultural improvement.” (Art. IX, 
§ 1.) “The Legislature shall provide for a system of 
common schools by which a free school shall be kept 
up and supported in each district at least six months in 
every year, after the first year in which a school has 
been established.” (Id., § 5.) 
 

There can thus be no doubt that our Constitution 
vests the Legislature with sweeping and comprehen-
sive powers in relation to our public schools (Hall 
*1135 v. City of Taft, supra, 47 Cal.2d at p. 179), 
including broad discretion to determine the types of 
programs and services which further the purposes of 
education (California Teachers Assn. v. Hayes, supra, 
5 Cal.App.4th at p. 1528). 
 

(3a) Appellants first maintain that the 1998 As-
sembly Bill No. 544 amendments violate article IX, 
section 5 because they amount to abdication of any 
state control over essential educational functions, e.g., 
control over curriculum, textbooks, educational focus, 
teaching methods and operations of charter schools. 
This is so, they argue, because the parents and teachers 
who write the charters and the grantees who operate 
the schools now run the show with respect to all these 
functions. 
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Appellants confuse the delegation of certain 
educational functions with the delegation of the public 
education system itself. As explained in California 
Teachers Assn. v. Board of Trustees (1978) 82 
Cal.App.3d 249, 253-254 [146 Cal.Rptr. 850], the 
public school system is the system of schools, which 
the Constitution requires the Legislature to pro-
vide-namely kindergarten, elementary, secondary and 
technical schools, as well as state colleges-and the 
administrative agencies which maintain them. (See 
art. IX, § 6 [delineating features of public school 
system].) However, the curriculum and courses of 
study are not constitutionally prescribed. Rather, they 
are details left to the Legislature's discretion. Indeed, 
they do not constitute part of the system but are merely 
a function of it. (California Teachers Assn. v. Board of 
Trustees, supra, 82 Cal.App.3d at p. 255.) The same 
could be said for such functions as educational focus, 
teaching methods, school operations, furnishing of 
textbooks and the like. 
 

Moreover, appellants take too myopic a view of 
what it means for the state to retain control of our 
public schools, including charter schools. The Charter 
Schools Act represents a valid exercise of legislative 
discretion aimed at furthering the purposes of educa-
tion. Indeed, it bears underscoring that charter schools 
are strictly creatures of statute. From how charter 
schools come into being, to who attends and who can 
teach, to how they are governed and structured, to 
funding, accountability and evaluation-the Legislature 
has plotted all aspects of their existence. Having 
created the charter school approach, the Legislature 
can refine it and expand, reduce or abolish charter 
schools altogether. (See §§ 47602, subd. (a)(2), 
47616.5.) In the meantime the Legislature retains 
ultimate responsibility for all aspects of education, 
including charter schools. (2b) “ 'Where the Legisla-
ture delegates the local functioning of the school sys-
tem to local boards, districts or municipalities, it does 
so, always, with its constitutional power and respon-
sibility for ultimate control for the common welfare in 
reserve.' ” (Phelps v. *1136 Prussia (1943) 60 
Cal.App.2d 732, 738 [141 P.2d 440], quoting trial 
court decision.) 
 

B. Charter Schools Are Part of California's Public 
School System 

(3b) Appellants further complain that Assembly 
Bill No. 544 has spun off a separate system of charter 
public schools that has administrative and operational 

independence from the existing school district struc-
ture, and whose courses of instruction and textbooks 
may vary from those of noncharter schools. Such 
splintering, appellants charge, violates the article IX, 
section 5 mandate to the Legislature to provide a 
“system of common schools.” 
 

Article IX, section 6 defines “Public School 
System” as including “all kindergarten schools, ele-
mentary schools, secondary schools, technical 
schools, and state colleges, established in accordance 
with law and, in addition, the school districts and the 
other agencies authorized to maintain them.” 
 

The key terms in these provisions are “common” 
and “system.” The concept of a “common” school is 
linked directly to that of a “free school,” which the 
Constitution mandates must be “kept up and sup-
ported” in each district for a prescribed annual dura-
tion. (Art. IX, § 5.) Historically, common schools 
were the “primary and grammar” schools, distin-
guished from other instrumentalities of the public 
school system by virtue of being the exclusive bene-
ficiaries of the state school fund. (Los Angeles County 
v. Kirk (1905) 148 Cal. 385, 390-391 [83 P. 250]; 
Stockton School District v. Wright (1901) 134 Cal. 64, 
67 [66 P. 34]; Jones, Chapters on the School Law of 
California (1914) 2 Cal.L.Rev. 459, 460-461.) 
 

As to the concept of a system, we note that early 
on in California history “the contest was between a 
state system and a local system of common schools.” 
(Mitchell v. Winnek (1897) 117 Cal. 520, 526 [49 P. 
579].) The notion of a single state system, under state 
control, prevailed. (See id. at pp. 523-526.) Piper v. 
Big Pine School Dist. (1924) 193 Cal. 664, 666 [226 P. 
926] presents a variation on this theme: At that time, 
the federal government had established “a school for 
the education and training of members of the Indian 
race” within the territorial boundaries of Big Pine 
School District. Alice Piper, “a female Indian child,” 
sought admission to school in that district. (Id. at p. 
665.) Our Supreme Court agreed that she was entitled 
to admission, holding that eligibility to attend the 
federal school did not satisfy the mandate of article 
IX, section 5 because the state had no control over that 
school. (Piper v. Big Pine School Dist., supra, 193 
Cal. at pp. 672-673.) *1137  
 

Thus the term “system” has come to import “ 
'unity of purpose as well as an entirety of operation, 
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and the direction to the legislature to provide ”a “ 
system of common schools means one system which 
shall be applicable to all the common schools within 
the state.' ” (Serrano v. Priest (1971) 5 Cal.3d 584, 
595 [96 Cal.Rptr. 601, 487 P.2d 1241, 41 A.L.R.3d 
1187], original italics.) This means that the educa-
tional system must “be uniform in terms of the pre-
scribed course of study and educational progression 
from grade to grade.” (Id. at p. 596.) 
 

From this perspective it is apparent that charter 
schools are part of California's single, statewide public 
school system. First, the Legislature has explicitly 
found that charter schools are (1) part of the article IX 
“Public School System”; (2) under its jurisdiction; and 
(3) entitled to full funding. (§ 47615, subd. (a).) These 
findings are entitled to deference. (Amwest Surety Ins. 
Co. v. Wilson (1995) 11 Cal.4th 1243, 1252 [48 
Cal.Rptr.2d 12, 906 P.2d 1112].) As well, the Legis-
lature has directed that the Charter Schools Act “shall 
be liberally construed to effectuate [these] findings 
....” (§ 47615, subd. (b).) 
 

Second, the establishment of charter schools does 
not create a dual system of public schools, as, for 
example, would be the case if there were a competing 
local system. Rather, while loosening the apron 
springs of bureaucracy, the Act places charter schools 
within the common system of public schools, as the 
following provisions illustrate: Charter schools by law 
are free, nonsectarian and open to all students. (§ 
47605, subd. (d)(1).) They cannot discriminate against 
students on the basis of ethnicity, national origin, 
gender or disability. (Ibid.) Further, charter schools 
must meet statewide standards and conduct pupil 
assessments applicable to pupils in noncharter public 
schools (id., subd. (c)(1)); FN9 must hire credentialed 
teachers (id., subd. (l)); and are subject to state and 
local supervision and inspection *1138 (§§ 47605, 
subd. (k)(1), 47607, subd. (a)). Finally, beginning next 
year, charter schools must offer the minimum duration 
of instruction as required of all other public schools. (§ 
47612.5, subd. (a)(1) [added by Stats. 1999, ch. 162, § 
1].) 
 

FN9 Specifically, section 47605, subdivision 
(c)(1) states: “Charter schools shall meet all 
statewide standards and conduct the pupil 
assessments required pursuant to Section 
60605 and any other statewide standards 
authorized in statute or pupil assessments 

applicable to pupils in noncharter public 
schools.” 

 
Section 60605, subdivision (a)(1)(A) directs 
the Board, according to various time frames, 
to “adopt statewide academically rigorous 
content standards ... in the core curriculum 
areas of reading, writing, and mathmematics 
to serve as the basis for assessing the aca-
demic achievement of individual pupils and 
of schools, school districts, and the Califor-
nia education system.” By November 1, 
1998, the Board was to adopt content stan-
dards for history/social science and science. 
The adoption of statewide performance 
standards and pupil assessments in these 
areas follow on a later time frame. (Id., subd. 
(a)(1)(B).) 

 
Section 60605, subdivision (c)(1) and (2) 
calls on the Board to adopt an assessment 
instrument and to require each district to 
administer the statewide assessment to all 
pupils in specified grades and in specified 
subject areas. 

 
It is highly significant to appellants' dual 
system argument that these very same aca-
demic content and performance standards 
adopted by the Board pursuant to section 
60605 are model standards, which means that 
school districts may use them as a guideline 
in developing district standards. (See § 
60618.) Thus, school districts have discretion 
when it comes to standards, just as charter 
schools do. All schools, however, must par-
ticipate in the mandatory statewide assess-
ments, which ensures a constitutional level of 
cohesion within the curriculum and course of 
study at each grade level in all schools. Sec-
tion 47612.5, subdivision (a)(3) (added by 
Stats. 1999, ch. 162, § 1) conditions state 
funding on certification that charter school 
pupils participated in the state testing pro-
gram in the same manner as all other public 
school students. 

 
In sum it is clear that the Act brings charter 

schools within the system uniformity requirement 
because (1) their students will be taught by teachers 
meeting the same minimum requirements as all other 
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public school teachers; (2) their education programs 
must be geared to meet the same state standards, in-
cluding minimum duration of instruction, applicable 
to all public schools; and (3) student progress will be 
measured by the same assessments required of all 
public school students. 
 

Moreover, the Act assures that charter schools 
will receive funding comparable to other public 
schools. (§§ 47612-47613.5.) In addition, it guards 
against the flow of funds to schools outside the sys-
tem. For example, the Act prohibits the conversion of 
private schools to charter schools. It also bars charter 
schools from receiving any public funds for any pupil 
also attending a private school that charges the family 
for tuition. (§ 47602, subd. (b).) 
 
C. Charter Schools Are Under the Exclusive Control 
of Officers of the Public Schools and Fall Under the 

Jurisdiction of the Public School System 
(4) Next, appellants contend that charter schools 

offend constitutional provisions calling for public 
schools to be under the exclusive control of officers of 
the public school system, as well as under the juris-
diction of that system. We find no problem. 
 

1. Article IX, Section 8 
Article IX, section 8 provides in part: “No public 

money shall ever be appropriated for the support of 
any sectarian or denominational school, or any school 
not under the exclusive control of the officers of the 
public schools ....” 
 

This section endeavors to (1) prohibit the use of 
public funds to support private schools, whether sec-
tarian or not; and (2) preserve strict separation *1139 
between religion and public education. Appellants 
attempt to build the argument that charter schools are 
private, not public schools. They are convinced that 
under Assembly Bill No. 544, officers of public 
schools have no real control over the educational 
product delivered by charter schools because these 
officers cannot deny a charter petition except upon 
finding that the educational program is unsound, the 
petitioners are “demonstrably unlikely” to succeed in 
implementing the program, or that the petition lacks 
certain mandatory items. (§ 47605, subd. (b).) Ac-
cording to appellants, this means the charter grantees 
are in control, and again according to appellants, they 
are not officers of the public schools. 
 

First, the terms of Assembly Bill No. 544 belie 
these contentions. To begin with, charter schools are 
public schools because, as explained above, charter 
schools are part of the public school system. FN10 (§ 
47615, subd. (a)(1).) Further, the Legislature has spe-
cifically declared that charter schools are under “the 
exclusive control of the officers of the public schools” 
(id., subd. (a)(2)) and directs us to construe the law 
liberally to effectuate that finding (id., subd. (b)). 
 

FN10 Because charter schools are public 
schools and serve to further public education 
goals, contrary to appellants' additional as-
sertion, their funding does not offend the 
public purpose doctrine. (See City of Los 
Angeles v. Lewis (1917) 175 Cal. 777, 
779-780 [167 P. 390].) 

 
Second, one court construing the “exclusive con-

trol” language harkened back to early constitutional 
history, observing that “[t]he language of article IX, 
section 8, has remained unchanged since its proposal 
in the constitutional convention of 1878-1879 and its 
adoption by the People on May 7, 1879. It was ap-
proved at the convention without significant debate .... 
(See 3 Debates and Proceedings of the Constitutional 
Convention of the State of Cal. (1881).) ... The dele-
gates were seriously concerned with assuring that 
public funds should only be used for support of the 
public school system they were creating in article IX 
.... Thus, in another context a delegate expressed 
concern about any 'opposition system of schools 
against the common schools of the State ....' ” (Board 
of Trustees v. Cory (1978) 79 Cal.App.3d 661, 665 
[145 Cal.Rptr. 136].) Obviously charter schools are 
not in opposition to the public school system. On the 
contrary, they are a part of that system. Although they 
have operational independence, an overarching pur-
pose of the charter school approach is to infuse the 
public school system with competition in order to 
stimulate continuous improvement in all its schools. 
(§ 47601, subd. (g).) 
 

Third, we wonder what level of control could be 
more complete than where, as here, the very destiny of 
charter schools lies solely in the hands of public 
agencies and offices, from the local to the state level: 
school districts, *1140 county boards of education, the 
Superintendent and the Board. The chartering author-
ity controls the application approval process, with sole 
power to issue charters. (See §§ 47605, 47605.5.) 

319



  
 

Page 10

75 Cal.App.4th 1125, 89 Cal.Rptr.2d 745, 138 Ed. Law Rep. 453, 99 Cal. Daily Op. Serv. 8594, 1999 Daily Journal 
D.A.R. 10,965 
(Cite as: 75 Cal.App.4th 1125) 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Approval is not automatic, but can be denied on sev-
eral grounds, including presentation of an unsound 
educational program. (§ 47605, subd. (b)(1).) Char-
tering authorities have continuing oversight and mon-
itoring powers, with (1) the ability to demand response 
to inquiries concerning financial and other matters (§ 
47604.3); FN11 (2) unlimited access to “inspect or ob-
serve any part of the charter school at any time” (§ 
47607, subd. (a)(1)); and (3) the right to charge for 
actual costs of supervisorial oversight (§ 47613.7, 
subd. (a)). As well, chartering authorities can revoke a 
charter for, among other reasons, a material violation 
of the charter or violation of any law. (§ 47607, subd. 
(b)(1).) Short of revocation, they can demand that 
steps be taken to cure problems as they occur. (Id., 
subd. (c).) The Board, upon recommendation from the 
Superintendent, can also revoke any charter or take 
other action in the face of certain grave breaches of 
financial, fiduciary or educational responsibilities. (§ 
47604.5.) Additionally, the Board exercises conti-
nuous control over charter schools through its author-
ity to promulgate implementing regulations. (§§ 
47605, subd. (j)(4), 47613.5, subd. (b).) Finally, pub-
lic funding of charter schools rests in the hands of the 
Superintendent. (See §§ 47612, 47613.) 
 

FN11 The Superintendent can likewise 
prompt inquiry. (§ 47604.3.) 

 
Fourth, the sum of these features, which we con-

clude add up to the requisite constitutional control 
over charter schools, are in place whether a school 
elects to “operate as, or be operated by, a nonprofit 
public benefit corporation” (§ 47604, subd. (a)), or 
whether it remains strictly under the legal umbrella of 
the chartering authority. In other words, even a school 
operated by a nonprofit could never stray from under 
the wings of the chartering authority, the Board, and 
the Superintendent. We note too that situating the 
locus of control with the public school system rather 
than the nonprofit is not incompatible with the laws 
governing nonprofit public benefit corporations. Spe-
cifically, one of their enumerated powers is to 
“[p]articipate with others in any partnership, joint 
venture or other association, transaction or arrange-
ment of any kind whether or not such participation 
involves sharing or delegation of control with or to 
others.” (Corp. Code, § 5140, subd. (j), italics added.) 
 

Fifth, speaking directly to appellants' repeated 
concern that charter grantees will be making decisions 

about curriculum and similar educational functions 
and thus the necessary control element has been 
abandoned, we reiterate that these functions are details 
left to legislative discretion. (California Teachers 
Assn. v. Board of Trustees, supra, 82 Cal.App.3d at p. 
255.) With the Charter Schools Act, the Legislature 
has exercised its discretion to *1141 sanction a certain 
degree of flexibility and operational independence, 
thereby giving the nod to healthy, innovative practices 
and experimentation. Central to its intent is the goal of 
stimulating continuous improvement in all public 
schools by fostering competition within the public 
school system itself. (See § 47601, subd. (g).) And in 
any event, through their powers to deny petitions and 
revoke charters, chartering authorities do exercise 
control over these educational functions. 
 

Sixth, as to appellants' point that charter grantees 
are not officers of public schools, the law again belies 
this proposition. The Constitution gives the Legisla-
ture the “power, by general law, to provide for the 
incorporation and organization of school districts ... of 
every kind and class, and [to] classify such districts.” 
(Art. IX, § 14.) Seizing this power, the Legislature has 
declared that “[a] charter school shall be deemed to be 
a 'school district' for purposes of Section 41302.5 and 
Sections 8 and 8.5 of Article XVI ....” FN12 (§ 47612, 
subd. (c).) Appellants argue that a charter school is not 
a school district “because its incorporation and or-
ganization [have] not been provided by an enactment 
of the Legislature ....” What is the Charter Schools Act 
if not an enactment of the Legislature providing for the 
organization of charter schools as districts for pur-
poses of the enumerated provisions? Nothing in article 
IX, section 6 says that a district classified by the 
Legislature must also be incorporated pursuant to 
explicit legislative direction. 
 

FN12 Article XVI, section 8 gives priority 
funding status to support of the public school 
system and public institutions of higher 
education and also sets minimum amounts of 
funding. Section 8.5 of article XVI provides 
for allocation of property tax revenues to 
public schools. Section 41302.5 states that 
for purposes of these two constitutional sec-
tions, the term “ 'school districts' shall in-
clude county boards of education, county 
superintendents of schools, and direct ele-
mentary and secondary level instructional 
services provided by the state ....” 
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Thus, under this scheme, charter school officials 

are officers of public schools to the same extent as 
members of other boards of education of public school 
districts. So long as they administer charter schools 
according to the law and their charters, as they are 
presumed to do, they stand on the same constitutional 
footing as noncharter school board members. If they 
violate the law, the charter will be revoked. 
 

2. Article IX, Section 6 
Appellants advance similar arguments concerning 

the jurisdictional requirement of article IX, section 6. 
This section reads in part: “No school or college or 
any other part of the Public School System shall be, 
directly or indirectly, transferred from the Public 
School System or placed under the *1142 jurisdiction 
of any authority other than one included within the 
Public School System.” (Italics added.) Article IX, 
section 6 also provides that the public school system 
consists of the various levels and types of public 
schools and colleges as well as “the school districts 
and the other agencies authorized to maintain them.” 
 

School districts, county boards of education and 
respondent Board share several things in common: 
The formation of each entity is provided for in article 
IX (§ 7 [Board and county boards of education], §§ 14 
& 16 [local school districts and their governing 
boards]). As such each entity is “authorized to main-
tain” the various schools in our public school system. 
(Id., § 6.) Finally, each entity is a defined chartering 
and revoking authority under the Act (§§ 47605, 
subds. (b), (j), 47605.5, 47607), with supervisorial 
oversight over their charter schools (§§ 47604.3, 
47607, 47613.7). The most direct answer to appel-
lants' jurisdictional challenge is this: Charter schools 
are under the jurisdiction of chartering authorities; 
chartering authorities are authorities “within the Pub-
lic School System,” and hence no violation of article 
IX, section 6 can be stated. 
 

To the extent appellants define the term “juris-
diction” more narrowly as “management and control” 
(citing California Teachers Assn. v. Board of Trus-
tees, supra, 82 Cal.App.3d at p. 256), our analysis of 
article IX, section 8 fully applies. (See pt. C.1., ante.) 
 

D. The Charter Schools Act As Amended Does Not 
Run Afoul of Constitutional Prohibitions Against 

Public Appropriations in Aid of Sectarian Purposes or 

Institutions 
(5) Appellants' greatest misgiving is their as-

sessment that the current scheme “requires the is-
suance of a school charter to every church or sect who 
otherwise qualifies to be a charter grantee ....” (Un-
derscore omitted.) They reason as follows: A char-
tering authority cannot deny a charter, whether the 
proposed grantee is sectarian or not, unless it can 
render one of the negative findings set forth in section 
47605, subdivision (b). This is so because the statute 
does not explicitly authorize chartering authorities to 
deny a petition on grounds that petitioner is a religious 
organization or an affiliate of a religious organization. 
 

Moreover, appellants are dismayed that the Act 
does not specifically sanction charter revocation in the 
event a school is or becomes controlled by *1143 a 
religious sect. FN13 Accordingly, they are adamant that 
churches and other sectarian groups will and must be 
permitted to operate and control charter schools, all in 
defiance of article XVI, section 5 FN14 and article IX, 
section 8 (quoted in pertinent part in pt. C.1., ante). 
 

FN13 To demonstrate their concern, appel-
lants refer us to the discussion in the Little 
Hoover Report about an independent study, 
home-based charter school where, “[a]t the 
request of parents, the school was purchasing 
textbooks published by organizations with 
religious affiliations.” (Little Hoover Rep., 
supra, at p. 57.) Appellants are appalled that 
the school's charter was not revoked. This is 
not the whole story. According to the report, 
the school changed its policy after the county 
education office informally told school offi-
cials “that such purchases could be viewed as 
violating the anti-sectarian provisions of the 
charter law.” (Ibid.) 

 
On a related note, appellants also cite the 
existence of 40 home-based charter schools, 
assuming, without factual basis, that “[b]y 
definition, the home-based teacher is a good 
Christian, Jew, Muslim, Buddhist, or what 
have you, who inculcates the parents' religion 
to the pupil, in the course of the home-based 
teaching.” This is a speculative attack on 
home-based independent study programs in 
general, which exist apart from the charter 
school movement. While the Little Hoover 
Report gives some credence to concerns 
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about funnelling public funds to parents to 
subsidize religious training, it also notes: 
“Unfortunately, [this concern is] just as 
possible in independent study programs that 
are not run by charter schools, Department of 
Education officials acknowledge. [¶] The 
department points out that there is no special 
program with earmarked funding; indepen-
dent study is a teaching 'modality' rather than 
a specific program. A district that chooses to 
have such a program receives per-pupil 
funding equal to that it receives for a student 
who it houses in a classroom under full-time 
teacher supervision.” (Little Hoover Rep., 
supra, at p. 58.) And in any event, starting 
next year charter schools will be explicitly 
barred from receiving state funds if they pay 
for religious materials or anything else in 
connection with a home or independent study 
program that could not legally be purchased 
for the education of noncharter public school 
students. (See § 51747.3, subd. (a).) 

 
FN14 Article XVI, section 5 reads in relevant 
part: “Neither the Legislature, nor any 
county, city and county, township, school 
district, or other municipal corporation, shall 
ever make an appropriation, or pay from any 
public fund whatever, or grant anything to or 
in aid of any religious sect, church, creed, or 
sectarian purpose, or help to support or sus-
tain any school, college, university, hospital, 
or other institution controlled by any reli-
gious creed, church, or sectarian denomina-
tion whatever ....” 

 
The antidote to these concerns is found in the Act 

itself. Charter petitioners must affirm that their school 
will be nonsectarian in its programs and operations. (§ 
47605, subds. (b)(4), (d)(1).) A petition lacking such 
affirmation can be denied. (Id., subd. (b)(4).) But what 
if the petition contained the requisite affirmation but 
petitioners nonetheless were controlled by a religious 
organization? In that event, the chartering authority 
could deny the petition because petitioners were 
“demonstrably unlikely to successfully implement the 
program set forth in the petition,” most notably its 
nonsectarian premise. (Id., subd. (b)(2).) Moreover, a 
petition for a charter school controlled by a sectarian 
organization would be denied under this same clause 
because the school would be illegal under article XVI, 

section 5. A school illegal from its inception has little 
chance of success. *1144  
 

In addition, if a school's religious affiliation 
evolved after charter status was attained, or, if initially 
masked, became revealed at such later time, either 
situation would be immediate grounds for charter 
revocation. In the first instance, the school would 
come within the “[v]iolated any provision of law” 
provision of section 47607, subdivision (b)(4). In the 
latter instance, petitioners would have presented a 
facially acceptable but misleading petition, i.e., one 
affirming that the school would be nonsectarian in its 
programs and operations. (§ 47605, subds. (b)(4), 
(d)(1).) When that proved not to be the case, the 
charter would be subject to revocation because the 
school materially violated its charter. (§ 47607, subd. 
(b)(1).) 
 

Appellants' various legal arguments are not per-
suasive. First, they dissect the holding of California 
Teachers Assn. v. Riles (1981) 29 Cal.3d 794 [176 
Cal.Rptr. 300, 632 P.2d 953], a case that has no ap-
plicability to the one at hand. Riles involved a con-
stitutional challenge to the statutory textbook loan 
program, which authorized the lending of public 
school textbooks to students attending private schools. 
There was no question that sectarian schools would 
benefit from the program. The only question was the 
character of the benefit provided, the state defendants 
arguing an indirect benefit under the “child benefit” 
doctrine. The high court rejected their arguments, 
holding that the benefit to sectarian schools them-
selves was neither indirect nor remote. By providing 
textbooks at public expense the loan program appro-
priated money to advance the educational function of 
sectarian schools, in violation of section 8 of article IX 
and section 5 of article XVI. (California Teachers 
Assn. v. Riles, supra, 29 Cal.3d at pp. 809-813.) 
 

In contrast, charter schools must be nonsectarian. 
Not content with the nonsectarian provisions of the 
Charter Schools Act, appellants claim the law is 
flawed because it does not include an express nonaf-
filiation provision, as do the Minnesota and federal 
charter school laws. FN15 Their theory is untenable: 
that section 47605, subdivision (d), as worded, au-
thorizes “public charter schools to be owned by, con-
trolled by, affiliated with, FN16 or operated by, a church 
or religious group, provided, that it be nonsectarian in 
its programs, admission policies, employment prac-
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tices, and all other operations.” *1145  
 

FN15 Section 124D.10, subdivision 8(c) of 
the Minnesota State Laws provides in part 
that the sponsor of a charter school “may not 
authorize a charter school or program that is 
affiliated with a nonpublic sectarian school 
or a religious institution.” (Italics added.) 
The federal act similarly provides in part that 
a charter school is a public school which, 
among other traits, “is not affiliated with a 
sectarian school or religious institution ....” 
(20 U.S.C. § 8066(1)(E), italics added.) 

 
FN16 Appellants do not explain the concept 
of ”affiliation“ nor does that term or concept 
appear in the relevant constitutional provi-
sions. The verb ”affiliate“ means ”to bring or 
receive into close connection as a member or 
branch[;] to associate as a member.“ (Web-
ster's New Collegiate Dict. (9th ed. 1984) p. 
61, col. 2.) Common sense tells us that for 
purposes of article XVI, section 5, a school 
that associated itself as a member or branch 
of a religious sect would, in fact, be con-
trolled by the operative ”religious creed, 
church, or sectarian denomination.“ 

 
This construction disregards settled principles of 

statutory construction, such as: We presume that the 
Legislature operates within the borders of the Con-
stitution when enacting legislation. (In re Kay (1970) 
1 Cal.3d 930, 942 [83 Cal.Rptr. 686, 464 P.2d 142].) 
FN17 Unless a conflict with a provision of the Consti-
tution is clear and unquestionable, we will uphold the 
statute, wherever possible interpreting it as consistent 
with applicable constitutional provisions, seeking to 
harmonize statute and Constitution. (Arcadia Unified 
School Dist. v. State Dept. of Education, supra, 2 
Cal.4th at p. 260.) Finally, there is no requirement that 
the Legislature bar by statute what is already barred by 
Constitution. (See Bowen v. Kendrick (1988) 487 U.S. 
589, 614 [108 S.Ct. 2562, 2577, 101 L.Ed.2d 520].) In 
this sense, a nonaffiliation provision would be re-
dundant because nonaffiliation is already constitu-
tionally proscribed. 
 

FN17 One strong indicator of validity is this: 
With Assembly Bill No. 544 the Legislature 
has permitted charter schools to elect to op-
erate as, or be operated by, a nonprofit public 

benefit corporation. (§ 47604, subd. (a).) It is 
significant that the statute does not, for ex-
ample, refer more broadly to corporations 
organized under the Nonprofit Corporation 
Law. (See Corp. Code, § 5000 et seq.) In 
addition to nonprofit public benefit corpora-
tions, such corporations would include non-
profit religious corporations. (See id., § 
5046.) Thus, the only private entity that can 
operate a charter school is a nonprofit public 
benefit corporation. A church or other reli-
gious corporation could never operate a 
charter school outright. 

 
E. The Charter Schools Act Does Not Conflict With 
the Textbook Adoption Requirement of Article IX, 

Section 7.5 
(6) The broad exemption from most education 

laws governing school districts, which the Act extends 
to charter schools, embraces section 60200 concerning 
adoption of textbooks by the Board. Article IX, sec-
tion 7.5 calls for such adoption: “The [Board] shall 
adopt textbooks for use in grades one through eight 
throughout the State, to be furnished without cost as 
provided by statute.” 
 

From this appellants posit infringement of article 
IX, section 7.5. But how? By its terms the provision 
imposes a requirement on the Board. It does not con-
stitute a limitation on school districts, prohibit them 
from choosing other books, FN18 or hinder the Legis-
lature from enacting laws delineating the scope of the 
Board's authority (see Engelmann v. State Bd. of 
Education, supra, 2 Cal.App.4th at p. 54). “[T]he 
Legislature may define, limit, or condition a constitu-
tional power or right so long as it does not unduly 
burden *1146 the exercise of that power or right.” 
(Ibid.) This is just what section 47610 does: By ex-
empting charter schools from the textbook adoption 
(and numerous other) laws, the Legislature has limited 
the scope of the Board's authority with respect to the 
textbook selection process. However, the price for 
limited experimentation and operational freedom 
afforded to charter schools does not unduly burden the 
Board's exercise of its textbook selection powers. 
Therefore, the Act does not run afoul of article IX, 
section 7.5. 
 

FN18 Under the code itself a school district 
can select nonadopted textbooks, but only if 
it establishes to the Board's satisfaction “that 
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the state-adopted instructional materials do 
not promote the maximum efficiency of pupil 
learning in the district ....” (§ 60200, subd. 
(g); Engelmann v. State Bd. of Education 
(1991) 2 Cal.App.4th 47, 52 [3 Cal.Rptr.2d 
264].) 

 
F. The Act Does Not Impermissibly Delegate Legisla-

tive Powers 
(7a) Appellants' final protest concerns the effect 

of the unamended Charter Schools Act, should we 
strike Assembly Bill No. 544. They insist that the 
underlying enactment amounts to an unconstitutional 
delegation of legislative powers to the Board and other 
chartering authorities. Specifically, they assert that the 
power to issue charters has been handed over without 
standards or guidance as to a whole quilt of concerns: 
decisions about curriculum, texts, educational focus, 
and teaching methods; minimum qualifications of 
charter grantees; whether, through apt terms in the 
charter, to retain control over public educational 
functions of the charter schools; and whether to grant 
charters to grantees controlled by a church or religious 
sect. Appellants cast each of these issues as implicat-
ing “a fundamental policy decision which the Legis-
lature [is] required to make ....” 
 

To begin with, the Legislature has not left it up to 
charter authorities to decide whether to grant a charter 
to a grantee controlled by a religious sect. To reiterate: 
Article XVI, section 5 is the standard, and the standard 
is “don't do it under any circumstances.” 
 

Next, appellants misunderstand the legislative 
function. (8) “Essentials of the legislative function 
include the determination and formulation of legisla-
tive policy. 'Generally speaking, attainment of the 
ends, including how and by what means they are to be 
achieved, may constitutionally be left in the hands of 
others. The Legislature may, after declaring a policy 
and fixing a primary standard, confer upon executive 
or administrative officers the ”power to fill up the 
details“ by prescribing administrative rules and regu-
lations to promote the purposes of the legislation and 
to carry it into effect ....' ” (State Bd. of Education v. 
Honig (1993) 13 Cal.App.4th 720, 750 [16 
Cal.Rptr.2d 727], quoting First Industrial Loan Co. v. 
Daugherty (1945) 26 Cal.2d 545, 549 [159 P.2d 921].) 
 

(7b) Here, the Legislature made the fundamental 
policy decision to give parents, teachers and commu-

nity members the opportunity to set up public schools 
with operational independence in order to improve 
student learning, *1147 promote educational innova-
tion and accomplish related public education goals. (§ 
47601.) From there, the Legislature set limits on the 
number of charter schools that can exist at any par-
ticular time and their term (§§ 47602, subd. (a), 47606, 
subd. (a)); controlled against charter status by way of 
private school conversion (§ 47602, subd. (b)); and 
fixed standards for charter schools, as detailed in the 
numerous petition and operational requirements set 
forth in section 47605. Having set the policy and fixed 
standards and limits, the Legislature did its job: “In the 
educational setting, legislatures rarely control public 
school operations directly, but delegate authority 
which permits state, regional, and local education 
agencies to establish school policies and practices.” 
(State Bd. of Education v. Honig, supra, 13 
Cal.App.4th at p. 750.) 
 

Reasonable grants of power to administrative 
agencies will not offend the nondelegation doctrine so 
long as adequate safeguards exist to protect against 
abuse of that power. (State Bd. of Education v. Honig, 
supra, 13 Cal.App.4th at p. 751.) Here, procedures are 
in place to safeguard the chartering authority deci-
sionmaking process. These include procedures for 
review of denied petitions (§ 47605, subd. (j)) and, 
with the Assembly Bill No. 544 amendments, open 
meeting requirements (§ 47608). 
 

Finally, while it is obvious that appellants wish 
for more-and more detailed-standards and guidelines, 
more could not be better in this situation where a 
primary purpose of the Act is to encourage educational 
innovation, experimentation and choice in order to 
improve learning and expand learning opportunities 
for all students. How can you write the score to a 
symphony yet to be created? 
 

IV. Disposition 
The Charter Schools Act rests on solid constitu-

tional ground. We affirm the judgment. 
 
Hanlon, P. J., and Poché, J., concurred. 

A petition for a rehearing was denied November 
24, 1999, and appellants' petition for review by the 
Supreme Court was denied January 25, 2000. *1148  
 
Cal.App.1.Dist. 
Wilson v. State Bd. of Educ. 
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April 5, 2004 

Dear County and District Superintendents, County and District Chief Business Officials, and Charter School 
Administrators:  

CHARTER SCHOOL FINANCIAL REPORTING FOR 2003-2004 
AND SUBSEQUENT FISCAL YEARS  

In a March 5, 2003, letter titled, "Financial Reporting for Charter Schools," the California Department of Education 
(CDE) informed districts, counties, and charter schools it was continuing to implement the requirements of Assembly 
Bill (AB) 1994, Chapter 1058, Statutes of 2002, regarding charter school financial reporting. Since that time, CDE 
developed regulations authorizing the standardized account code structure (SACS) as a financial reporting format 
available to school districts, county offices of education, joint powers agencies, and charter schools. Additionally, 
CDE developed regulations for an alternative format (hereinafter referred to as the Alternative Form) that may be 
used by those charter schools that choose not to report in the SACS format.  

After a 45-day public comment period and a public hearing, the regulations and the Alternative Form for charter 
school reporting were approved at the September 2003 meeting of the State Board of Education (SBE). 
Subsequently, the Office of Administrative Law approved the regulations in November 2003, and they are now 
published in sections 15060, 15070, and 15071 of Title 5 (Education) of the California Code of Regulations (CCR). 
The CCR can be accessed from the Office of Administrative Law Web site at www.oal.ca.gov (Outside Source) or 
ccr.oal.ca.gov (Outside Source). Also, the regulations and the Alternative Form are available for viewing on CDE's 
Web site at www.cde.ca.gov/regulations/, under School Finance. (Please note: CDE will be launching a new Web site 
in late April. Once the new Web site is active, the regulations and the Alternate Form will be at 
www.cde.ca.gov/re/lr/rr/.)  

Required Charter School Financial Reporting  

The submission of charter school financial data to CDE has been optional for the past two fiscal years. Now that the 
regulations and reporting formats required by Education Code sections 1628 and 42100 (as amended by AB 1994) 
are in place, charter school financial reporting is required for fiscal year 2003-2004 and for subsequent fiscal 
years . These year-end reports are due to each charter school's authorizing agency on or before September 15 each 
year. As previously mentioned, charter schools may choose to submit their financial data either in the SACS format or 
in the Alternative Form prescribed in the regulations. In either case, the data must be submitted to the charter 
school's authorizing agency, forwarded to and reviewed by the county office of education, and electronically 
submitted to CDE.  

The specific reporting options for 2003-2004 are as follows:  

 Charter school financial data can be reported in SACS, in the authorizing agency's General Fund 
(SACS Fund 01), Charter Schools Special Revenue Fund (SACS Fund 09), or a new Charter 
Schools Enterprise Fund (SACS Fund 62), which allows full accrual accounting for not-for-profit 
charter schools.  
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 Charter school financial data can be reported in SACS by the charter school, separate from the 
authorizing agency, by using the charter school's county-district-school (CDS) code to access the 
applicable forms, including the Charter Schools Enterprise Fund form.  

 Charter school financial data can be reported by the charter school using the Alternative Form.  

We encourage charter schools to thoroughly review the charter school financial reporting options (SACS and the 
Alternative Form) before choosing the format to use in submitting the 2003-2004 financial reports. We also suggest 
that charter schools discuss the options with their authorizing agencies and independent auditors before making a 
decision. To assist charter schools with this decision, here are some thoughts to consider about using SACS or the 
Alternative Form for financial reporting.  

Using SACS  

 Many charter schools are already using SACS, either on their own or with the help of their authorizing agency. We 
encourage these charter schools to continue using SACS for a variety of reasons, including: SACS allows charter 
schools to take advantage of various automated software features, such as the ability to create program reports and 
automatically calculate an indirect cost rate; SACS allows charter schools to easily respond to requests for 
information needed to comply with federal special education maintenance of effort compliance requirements; and 
SACS provides CDE, the Legislature, other state and federal agencies, and the public with the most complete and 
comparable financial data.  

For 2003-2004 reporting, we plan to modify the SACS software to accept a charter school's data separate from the 
charter school's authorizing agency. We will accomplish this by modifying the "LEAID" field in the Preferences menu 
in the SACS software. The specific details of this modification have been included in a separate SACS software letter, 
but briefly this means that for those school districts and county offices whose charter schools wish to report their data 
separately, the extract file will have to be amended to add an additional seven digits for a school code. For local 
education agencies whose charter schools do not report separately, no change is required to the extract program, 
because CDE will automatically backfill the seven-digit school code field with zeroes. The SACS software letter 
referred to above is on CDE's Web site at www.cde.ca.gov/fiscal/financial/corresp.htm. On CDE's new Web site, the 
letter will be at www.cde.ca.gov/fg/ac/co/.  

Although the entire SACS package may look daunting to charter schools, keep in mind that charter schools need only 
complete the data elements that apply to them. For instance, it is not likely that a charter school will have more than 
one fund, so there is no need to report data in multiple funds. Also, compared to traditional school districts, charter 
schools will have fewer funding sources (due to block grant funding) and fewer instructional settings, which should 
simplify the use of SACS for charter schools.  

In addition to the SACS software changes planned for 2003-2004, we hope to build into SACS, to the extent possible, 
the Senate Bill 740 (Chapter 892, Statutes of 2001) nonclassroom-based funding determination form. The SACS 
software will automatically pull most, if not all, of the data needed to complete the form. Because of the volume of 
changes being made this year, however, we may not be able to add this new feature until next year.  

Using the Alternative Form  

 The Alternative Form is an option available for charter schools to prepare their unaudited actual financial reports 
without using the SACS format. Because the Alternative Form is less complex than the SACS reporting format, it may 
be easier for charter schools to use. However, charter schools using the Alternative Form may need to separately 
provide additional information, such as the information needed to determine a charter school's compliance with 
federal special education "maintenance of effort" requirements.  

An indirect cost rate cannot be generated from data reported using the Alternative Form. CDE has asked the United 
States Department of Education (USDE) to grant the department authority to approve indirect cost rates for individual 
charter schools. Depending on the outcome of these negotiations with USDE, charter schools using the Alternative 
Form that request an indirect cost rate will need to provide CDE with additional information before a rate can be 
calculated. If a charter school does not request an indirect cost rate, this additional data will not be required.  
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The Alternative Form is currently available only for viewing and printing; however, it will soon be available in a 
downloadable Excel spreadsheet format that will be posted on CDE's Web site with other financial software. We 
expect the form will be posted on CDE's new Web site at www.cde.ca.gov/fg/sf/ by the end of April.  

If charter schools use the Alternative Form for financial reporting to CDE, the Excel spreadsheet version must be 
used, and the data must be submitted to CDE electronically, via either disk or Internet (see Education Code sections 
1628 and 42100 and CCR Title 5 Section 15071); hard copies of the Alternative Form will not be accepted. Details 
about transmitting the Alternative Form to CDE will be provided with the release of the electronic version of the form.  

Budgets and Interim Reporting  

Beginning January 1, 2004, charter schools are required by Education Code Section 47604.33 (Assembly Bill 1137, 
Chapter 892, Statutes of 2003) to submit budgets and interim reports to their chartering agency for review. Because 
no particular format is required, CDE will not be developing the associated budget and interim forms. However, 
charter schools reporting as separate agencies in SACS will have access to existing budget and interim forms.  

Charter School Accounting and Financial Reporting Guidance  

In 2004-2005, CDE will be revising the California School Accounting Manual (CSAM) to include accounting and 
financial reporting guidance that is specific to charter schools. In the meantime, the latest edition of CSAM provides a 
wealth of information about school district accounting and financial reporting, much of which is applicable to charter 
schools. Both the CSAM and information about SACS are available on CDE's Web site at 
www.cde.ca.gov/fiscal/sacs/. On CDE's new Web site, CSAM and SACS information will be located at 
www.cde.ca.gov/fg/ac/.  

Additional Information  

For more information about financial accounting and reporting, and CDE's financial reporting software, charter school 
personnel should first contact their authorizing district or county office of education. If additional help is needed, 
contact our Financial Accountability and Information Services Office by calling 916-322-1770 or by email to 
sacsinfo@cde.ca.gov.  

Sincerely,  
 
 
 
Scott Hannan, Director  
School Fiscal Services Division  

Marta Reyes, Director 
Charter School Division  

Last Reviewed: Thursday, January 27, 2011  
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Charter Schools 
Public schools that may provide instruction in any of grades K-12 that are created or organized by a group of teachers, parents, 
community leaders or a community-based organization  

Administration & Support 
Information about charter school funding model options, funding opportunities, and funding determinations for non-classroom-
based instruction. 

Announcements & Current Issues 
Current and upcoming events, time-sensitive issues, and hot topics. 

Laws, Regulations, & Policies 
State and federal legislation, laws and regulations, policy guidance and legal opinions for charter schools. 

Resources 
Information about obtaining a charter school number; questions and answers about charters; and other state, federal, and private 
resources. 

California Department of Education
1430 N Street 
Sacramento, CA 95814

Page 1 of 1Charter Schools - Specialized Programs (CA Dept of Education)

1/9/2012http://www.cde.ca.gov/sp/cs/
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2011 Financial Reporting Calendar-Summary 
Summary calendar includes 2011-12 budget, interim, and 2010-11 unaudited actuals and audit calendar.  

DATE DUE* ITEM DESCRIPTION EDUCATION CODE 
July 1 Budget COE budget due to State Superintendent of Public 

Instruction (SSPI) 
District budget due to County Office of Education 
(COE) 
Charter school budget due to chartering authority 
and COE 

1622(a) 
 
 
42127(a)(2) 
 
47604.33(a)(1) 

September 8 Budget (dual) COE revised budget due to SSPI 
District revised budget due to COE 

1622(c) 
42127(e) 

September 15 Unaudited Actual 
Data, including Gann, 
due to COE 

District unaudited actual data, including Gann***, 
due to COE 

Charter school unaudited actual data due to 
chartering authority and COE 

42100(a),  
Government Code (GC) 
7906(f)  

47604.33(a)(4)****, 
42100(b) 

September 15 Gann Resolution District adopts Gann resolution 42132 
September 22 Tentative Disapproved 

District Budgets 
COE must notify SSPI of district budgets which may 
be disapproved 

42127(f), 42127(i)(2) 

October 8 Disapproved District 
Budgets 

COE notifies SSPI of district budgets that have 
been disapproved or budget review committees 
waived 

42127(h) 

October 15 Gann Resolution COE adopts Gann resolution 1629 
October 15 Unaudited Actual 

Data, including Gann, 
due to SSPI 

COE unaudited actual data, including Gann***, due 
to SSPI  
After reviewing for accuracy, COE transmits district 
and charter school unaudited actual data, including 
Gann***, to SSPI 

1628 
42100(a) 
GC 7906(f) 

October 31 Budget Adoption 
Cycle 

District must notify COE and county must notify 
SSPI of 2012–13 single/dual budget adoption 
cycles (via the unaudited actual software data 
submission due to SSPI October 15, 2011)  

1622(e),  
42127(i) 

December 10 Unadopted Budgets 
Report 

The SSPI must report to the Legislature and the 
Department of Finance regarding districts that, by 
November 30, do not have adopted budgets 

42127(g),  
42127(i)(3), 
42127.1(a) 

December 15** 1st Interim (October 
31) 

  

COE 1st interim due to SSPI 
District 1st interim due to COE (also to SSPI and 
State Controller if qualified or negative) 

1240(l)(1)(A) and (B) 
42131(a)(1) and (2) 

December 15 Charter School 
1st  Interim (October 
31)

Charter school 1st interim due to chartering 
authority and COE

47604.33(a)(2)

December 15 Audit COE prior year audit due to SSPI and State 
Controller 
District prior year audit due to COE, SSPI, and 
State Controller 
Charter school prior year audit due to chartering 
authority, COE, SSPI, and State Controller 

41020(h) 
 
41020(h) 
 
47605(m),  
41020(h) 

January 14** 1st Interim Status 
Report 

District Qualified/ 
Negative Interims 

COE must notify SSPI and State Controller of 
district 1st interim certifications 
 
COE must report to SSPI and State Controller on 
district qualified or negative 1st interims 

42131(c) 

 
42131(a)(2) 

March 15 Charter School 2nd 
Interim (January 31) 

Charter school 2nd interim due to chartering 
authority and COE 

47604.33(a)(3) 

March 17** 2nd Interim (January 
31) 

COE 2nd interim due to SSPI  

District 2nd interim due to COE (also to SSPI and 
State Controller if qualified or negative) 

1240(l)(1)(A) and (B) 

42131(a)(1) and (2) 

April 16** 2nd Interim Status 
Report 

District Qualified/ 

COE must notify SSPI and State Controller of 
district 2nd interim certifications 
COE must report to SSPI and State Controller on 
district qualified or negative 2nd interims 

42131(c) 

42131(a)(2) 
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Questions:   Financial Accountability & Information Services | sacsinfo@cde.ca.gov | 916-322-1770  

* Due dates are established in law unless otherwise noted. In accordance with GC 6700, GC 6707, and GC 6803, if the due date 
falls on a Saturday, Sunday, or holiday, the reporting date shall be the following workday. Unless stated otherwise, “days” means 
calendar days.  
** Date calculated as prescribed in law  
*** Gann filing date administratively determined by California Department of Education (CDE) 
**** EC 42100 reporting will satisfy the EC 47604.33 requirement  

SSPI:  State Superintendent of Public Instruction  
COE: County Office of Education  
LEA:  Local Educational Agency 
GC:   Government Code 

Negative Interims 
May 15 Audit Status Report COE must certify to SSPI and State Controller that 

Local Educational Agency (LEA) prior year audits 
were reviewed and must identify attendance-related 
exceptions or exceptions involving state funds 

41020(k) 

June 1 6/30 Projection June 30 projection as of April 30 due to COE, SSPI, 
and State Controller if district or county had 
qualified or negative 2nd interim 

1240.2, 42131(e) 

 
Last  Reviewed:  Wednesday,  Ju ly 13, 2011  

California Department of Education
1430 N Street 
Sacramento, CA 95814
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                                                                                                           BILL ANALYSIS                     
 
 
 
                                                                  AB 1137 
                                                                  Page  1 
 
          Date of Hearing:   April 2, 2003 
                                           
                           ASSEMBLY COMMITTEE ON EDUCATION 
                               Jackie Goldberg, Chair 
                    AB 1137 (Reyes) - As Amended:  March 27, 2003 
            
          SUBJECT  :   Charter schools. 
 
           SUMMARY  : Authorizes a school district to elect not to be a   
          chartering authority thus requiring the State Board of Education   
          (SBE) and the Superintendent of Public Instruction (SPI) to   
          enter into an agreement with an entity to act as the chartering   
          authority. The bill also specifies several oversight duties of   
          each chartering authority and establishes criteria for charter   
          renewal. Specifically,  this bill  :   
 
          1)Makes legislative findings and declarations regarding charter   
            school accountability. 
 
          2)Authorizes a charter school to provide for the transportation   
            of pupils at least 3 years and 9 months of age and who are   
            enrolled in special education programs and provides state   
            reimbursement for this purpose.  
 
          3)Repeals provisions of the Instructional Time and Staff   
            Development Reform Program as they relate to charter schools. 
 
          4)Repeals provisions of the Mathematics and Reading Professional   
            Development Program as they relate to charter schools. 
 
          5)Specifies that an authority that grants a charter to a charter   
            school to be operated by, or as, a nonprofit public benefit   
            corporation is not liable for the debts or obligations of the   
            charter school, if the authority has complied with its   
            oversight responsibilities.  
 
          6)Authorizes the governing board of a school district to elect   
            not to be a chartering authority. 
 
             a)   If the district elects not to be a chartering authority,   
               the SBE and the SPI are required to enter into an agreement   
               with an entity to act as the chartering authority in that   
               school district.  
 
          7)Requires a chartering authority to do all of the following   
 
 
 
 
� 
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            with respect to each charter school under its authority: 
 
             a)   Identify a least one staff member as a contact person   
               from each charter school;  
 
             b)   Visit each charter school at least annually;  
 
             c)   If the chartering authority is responsible for two or   
               more charter schools, form a committee consisting of at   
               least one representative from each of those charter schools   
               and one representative from each school district department   
               that interacts on a regular basis with the charter schools; 
 
             d)   Distribute to the parent or guardian of each pupil in   
               the school district an annual information brochure,   
               including, but not limited to, a general description of the   
               purposes of charter schools, descriptions of charter   
               schools within the school district, and contact information   
               regarding admission and enrollment procedures for each   
               charter school;  
 
             e)   Ensure that each charter school under its authority   
               complies with all reporting requirements specified in law,   
               including, but not limited to, average daily attendance   
               records, school accountability report cards, and the   
               California Basic Educational Data System (CBEDS); and 
 
               i)     Specifies that failure to provide this information   
                 is cause for revoking a charter.  
 
             f)   Develop performance target standards for each charter   
               school under its authority commensurate with standards, if   
               any, applied to other noncharter public schools in the   
               district. 
 
          8)Requires, upon approval of a charter petition, the chartering   
            authority and the charter school to cooperatively develop a   
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            list of activities that are reflective of the instructional   
            program described in the charter, to be regularly reviewed and   
            reported by the charter school in the form of an annual   
            performance report. 
 
          9)Requires the chartering authority to ensure that each charter   
            school under its authority is held accountable for the ongoing   
            implementation of its charter.  
 
 
 
 
� 
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          10)Requires the chartering authority to contract with an   
            external auditor to conduct an annual audit of the charter   
            schools average daily attendance (ADA).  
 
          11)Requires each charter school to annually prepare and submit   
            the following reports to its chartering authority and the   
            county board of education, unless the county board of   
            education is the chartering authority: 
 
             a)   On or before July 1, a preliminary budget, except for a   
               charter in its first year of operation since this   
               information is already required; 
 
             b)   On or before December 15, an interim report, reflecting   
               changes through October 31;  
 
             c)   On or before March 15, a second interim report,   
               reflecting changes through January 31; and 
 
             d)   On or before September 15, a final report for the full   
               prior year. 
 
          12)Requires the chartering authority to review the fiscal   
            reports within 30 days of receipt and notify the charter   
            school if the following concerns exist:  
 
             a)   The income and expenditure assumptions are unreasonable;   
               or 
 
             b)   Inadequate reserves have been set aside or the budget   
               reflects a negative balance. 
 
          13)Requires a charter school that is approved on or after July   
            2005 to have its ADA recording procedure reviewed by a   
            certified public accountant qualified to conduct audits of   
            local education agencies (LEA). 
 
             a)   Requires, within 30 days of commencing to record ADA,   
               the charter school to obtain an audit from the certified   
               public accountant within 30 days of its receipt. 
 
             b)   Specifies that if the audit determines that the ADA   
               recording system complies with the charter school ADA   
               requirements, the charter school is not responsible for any   
 
 
 
 
� 
 
 
 
                                                                  AB 1137 
                                                                  Page  4 
 
               ADA audit exceptions, as long as it adheres to the system   
               as approved by the certified public accountant. 
 
          14)Requires, on January 1, 2005, or after a charter school has   
            been in operation for four years, whichever is later, a   
            charter school to meet at least one of the following criteria   
            prior to receiving a charter renewal: 
 
             a)   Attained its Academic Performance Index (API) growth   
               target in the prior year or in two of the last three years,   
               or in the aggregate for the prior three years;  
 
             b)   Ranked in deciles 4 to 10, inclusive, on the API in the   
               prior year or in two of the last three years;  
 
             c)   Ranked in deciles 4 to 10, inclusive on the API for a   
               demographically comparable school in the prior year or in   
               two of the last three years;  
 
             d)   Qualifies for an alternative accountability system; or 
 
             e)   The SBE determines that pupils of the charter school are   
               learning more of the statewide adopted performance   
               standards than the pupils would have learned had they   
               attended a local noncharter public school. 
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               i)     Requires the SBE, in making this determination, to   
                 consider recommendations from the charter school advisory   
                 committee. 
 
               ii)    Requires the determination to be based on, but not   
                 limited to, the following factors: 
 
                  (1)       Pupil achievement data from assessments,   
                    including, but not limited to the Standardized Testing   
                    and Reporting (STAR) Program; 
 
                  (2)       The academic performance of the public schools   
                    the pupils would otherwise be required to attend as   
                    well as the academic performance of the schools in the   
                    district in which the charter school is located,   
                    including specific recognition of the composition of   
                    the student population being served. 
 
                  (3)       Any ongoing improvement demonstrating the   
 
 
 
 
� 
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                    charter school will meet or exceed the requirements,   
                    as specified in number 14 of this analysis, once   
                    renewed. 
 
                  (4)        Consideration my be given to whether or not   
                    the charter school has been accredited through a   
                    recognized accreditation process, including, but not   
                    limited to accreditation through the California   
                    Network of Educational Charters (CANEC) and the   
                    Western Association of Schools and Colleges (WASC),   
                    and the status of that accreditation; 
 
          15)Exempts a nonclassroom charter from the funding determination   
            process for nonclassroom based instruction if the charter   
            meets all of the following: 
 
             a)   Achieved a rank of 6 or higher for the last two years on   
               the API, and does not fall below a rank of 6 during any two   
               consecutive years; and 
 
             b)   Is accredited through the joint California Network of   
               Educational Charters and Western Association of Schools and   
               Colleges (WASC) accreditation process. 
 
          16)Requires the SBE to review the finances of a nonclassroom   
            charter school in either the current or previous fiscal year   
            in which that charter school applies for a renewal. 
 
          17)Defines "revenue of the charter school" as the general   
            purpose entitlement and categorical block grant. 
 
          18)Repeals provisions of the Instructional Material Fund (IMF)   
            they relate to charter schools. 
 
          19)Repeals provisions of the Instructional Materials Funding   
            Realignment Program as they relate to charter schools.  
 
           EXISTING LAW  establishes the Charter Schools Act of 1992 which   
          authorizes a school district, a county office of education or   
          the SBE to approve or deny a petition for a charter school to   
          operate independently from the existing school district   
          structure as a method of accomplishing, among other things,   
          improved pupil learning.   
 
          Existing law establishes a process for the submission of a   
 
 
 
 
� 
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          petition for the establishment of a charter. A petition,   
          identifying a single charter school to operate within the   
          geographical boundaries of the school district, may be submitted   
          to the school district. If the governing board of a school   
          district denies a petition for the establishment of a charter   
          school, the petitioner may elect to submit the petition to the   
          county board of education. If the county board of education   
          denies the charter then the petitioner may submit the petition   
          to the SBE. The act also authorizes a school that serves a   
          countywide service, to submit the charter petition directly to   
          the County Office of Education. If the school serves a statewide   
          purpose, the charter may go directly to the SBE. 
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          Existing law authorizes a charter to be granted for not more   
          than five years. A charter granted by a school district, county   
          board of education or SBE may be granted one or more renewals by   
          that entity, not to exceed five years. The renewals and material   
          revisions of the charter are based on the same standards for the   
          original charter petition. 
 
           FISCAL EFFECT  :   Unknown. 
 
           COMMENTS  :    Bureau of State Audits (BSA) report.  In November,   
          2002, the BSA released the report, "California's Charter   
          Schools: Oversight at All Levels Could Be Stronger to Ensure   
          Charter Schools' Accountability." The audit focused on four   
          chartering entities: Fresno Unified School District, Los Angeles   
          Unified School District, Oakland Unified School District and San   
          Diego City Unified School District. The audit found that these   
          chartering entities did not consistently monitor the achievement   
          of student outcomes nor did they monitor compliance with legal   
          requirements such as state testing, instructional minutes, and   
          teacher credentialing. These entities also lacked procedures for   
          proper fiscal monitoring.  
 
          The audit made the following recommendations to the Legislature: 
 
          1)Amend current law to make the chartering entities' oversight   
            role and responsibilities explicit. 
 
          2)Clarify the law to define the types of charter school revenue   
            that are subject to the chartering entities' oversight fees;   
            and 
 
          3) Establish a method for disposing of a charter school's assets   
 
 
 
 
� 
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            and liabilities and require the SDE to adopt regulations   
            regarding this process, in the event that a charter must   
            close. 
 
          The report also recommended that chartering entities consider   
          developing and implementing policies and procedures for academic   
          and fiscal monitoring, and establish a process to analyze actual   
          costs of oversight for purposes of charging the charter school   
          and receiving funds from the mandate-reimbursement process. 
 
           Legislative Analyst's Office (LAO) report scheduled to be   
          completed July 1, 2003  . While the BSA makes recommendations   
          regarding academic and fiscal accountability, the audit does not   
          fully address the effectiveness of the charter school approach   
          in general. A report from the LAO, due July 1, 2003, will   
          analyze the effectiveness of charter schools. Specifically the   
          report will address: Pre- and post charter school test scores of   
          pupils attending charter schools, fiscal structures and   
          practices to school districts, whether or not there is an   
          increased focus on low-achieving and gifted pupils, and pupil   
          dropout rates in the charter schools compared to non-charter   
          schools.   Staff recommends  the author consider the LAO   
          recommendations as decisions are made with regards to   
          restructuring the renewal process for charter schools.  
 
           Should a school district be allowed to elect not to be a   
          chartering authority and instead have "an entity" act as the   
          chartering authority  ?   Currently, each petition for a charter   
          must include several components including parent and/or teacher   
          signatures; proposed budgets and financial projections; and a   
          reasonably comprehensive description of 15 required elements,   
          including the method for measuring student progress and teacher   
          qualifications. A school district is required to grant a charter   
          if the district is satisfied that the granting charter is   
          "consistent with sound educational practice." The district   
          cannot deny a petition unless written factual findings show the   
          petition does not include the components. If the district cannot   
          find reason to deny the charter, the district must accept the   
          charter. AB 1137 would allow a district to simply elect not to   
          be a chartering authority instead of trying to find a reason to   
          deny the charter.   
            
          The bill also states that if the district elects not to be the   
          chartering authority, the SBE and the SPI are required to agree   
          upon "an entity" to act as the chartering authority.  How is "an   
 
 
 
 
� 
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          entity" defined? Can any organization be a chartering authority?   
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           Staff recommends  the author clarify who may be the chartering   
          entity. 
            
            
 
           Prior legislation  . 
            
          AB 544 (Lempert), Chapter 34, Statutes of 1998 made several   
          comprehensive changes to the charter school law, specifically   
          related to: the granting and revocation of charters; funding and   
          facilities; allowing charter schools to operate as nonprofit   
          public benefit corporations; and lifting the cap on the number   
          of charters schools allowed to operate in the state from 100 to   
          250 in 1998-99 and allows for an additional 100 charters each   
          year thereafter. 
 
          SB 750 (O'Connell), Chapter 892, Statutes of 2001 required that   
          charter schools offer a certain number of instructional minutes   
          and document student attendance as conditions of receiving   
          apportionment funding. The bill also required charter schools to   
          submit copies of their audited financial statements to their   
          chartering entities and SDE. 
 
          AB 1994 (Reyes), Chapter 1058, Statutes of 2002 made several   
          reforms to charter schools regarding course credit transfer   
          notices, closeout audits, expense disclosure, and geographical   
          limitations for the establishment of charters.  
 
           Arguments in support  .  According to the author, "In November   
          2002, the California State Auditor released an audit on   
          California's charter school system. The audit found that the   
          Legislature should consider amending the Education code to make   
          the charter entities' oversight role and responsibilities   
          explicit so that the chartering entities will be able to hold   
          their charter schools accountable through adequate oversight.    
          In addition, the audit recommended that chartering entities   
          should develop and implement policies and procedures for   
          academic and fiscal monitoring, and ensure that charter schools'   
          reported ADA is verified through an independent audit.  In   
          regards to student achievement, the audit found chartering   
          entities were not monitoring charter school's academic   
          performance. Several charter schools were not measuring the   
          academic performance against measurable outcomes, so chartering   
          entities would have no way of determining whether their schools   
 
 
 
 
� 
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          are making progress in improving student learning. AB 1137   
          provides clear oversight standards as well as a method to review   
          academic performance and ensure that charter schools are   
          fulfilling their purpose of increasing innovation and learning   
          opportunities while being accountable for achieving measurable   
          student outcomes." 
 
           Arguments in opposition  .  According to the CTA, "CTA strongly   
          opposes the provisions of the bill related to giving "entities"   
          granting and supervisoral authority over charter schools if a   
          district doesn't want to fulfill its responsibilities under the   
          Charter Schools Act. CTA is also concerned that there are   
          unintended consequences related to the revocation provisions of   
          the bill.  We ask that careful consideration be given to any   
          concept related to API revocation.  We do not want public   
          schools to have the reputation of being a dumping ground for   
          failed charter schools and their students - especially when it   
          comes to evaluating whether or not charter schools are better   
          than regular public schools." 
 
           REGISTERED SUPPORT / OPPOSITION  :    
 
           Support  
            
          EdVoice (Sponsor) 
 
           Opposition  
            
          California Teacher Association 
            
          Analysis Prepared by  :    Misty Padilla / ED. / (916) 319-2087  
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                                                                                                           BILL ANALYSIS                     
 
 
 
 
 
 
                         SENATE COMMITTEE ON EDUCATION 
                            John Vasconcellos, Chair 
                           2001-2002 Regular Session 
                                         
 
          BILL NO:       AB 1994 
          AUTHOR:        Reyes 
          AMENDED:       June 19, 2002 
          FISCAL COMM:   Yes            HEARING DATE:  June 26, 2002 
          URGENCY:       No             CONSULTANT:James Wilson 
 
 
           SUBJECT  :  Charter Schools 
            
          SUMMARY   
 
          This bill: (a) restricts a charter school's location to the   
          county of the chartering district, (b) requires that each   
          charter assigned a number by the State Board of Education   
          (SBE) must correspond to only one school which is operating   
          at one site, as defined, (c) restricts the number of sites   
          that a charter school may have to three if specific   
          conditions exist, and (d) gives existing charter schools   
          until at least June 30, 2005 to come into compliance with   
          these location restrictions. This bill also requires that   
          charter schools approve and file financial statements, as   
          currently required of school districts and county offices   
          of education, and makes other changes, as specified. 
 
           NEED FOR THE BILL 
 
           According to the author, "When the Charter School Act was   
          passed in 1992, the Legislature intended to provide   
          opportunities for teachers, parents, pupils, and the   
          community members to establish and maintain schools that   
          operate independently from the state's existing school   
          districts.  Except where specifically noted, charter   
          schools are generally exempt from most laws governing   
          school districts. However, because charter schools lack the   
          oversight and accountability required of other public   
          schools, reforms are needed." 
 
          "One case that particularly concerns me is the Gateway   
          Academy Charter School (Gateway) in my district.  The   
          Fresno Unified School District approved the charter with   
          Gateway in 1998 and the school started operating in   
          September 1999, according to the Department of Education.    
 
� 
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          However, the charter was revoked by the Fresno Unified   
          School District Board last month after it learned that the   
          600-student statewide school had accumulated a $1.3 million   
          debt in one year, hired teachers without credentials, and   
          employed individuals who did not pass criminal background   
          checks.  The large debt triggered many questions including   
          how Gateway used state and federal funding and questions   
          about its enrollment. Inquiries suggested that one of   
          Gateway's satellites, the Silicon Valley Academy, was   
          providing sectarian studies and charging tuition.  Numerous   
          other accounts of violations involving Gateway have been   
          alleged over the last several months. AB 1994 provides   
          several key common sense reforms so charter schools are   
          more accountable to taxpayers." 
            
          BACKGROUND   
 
          Current law authorizes charter schools established by   
          petition to the governing board of any school district,   
          county office of education or the State Board of Education.   
           Under current law a local school board must grant a   
          charter unless the local board documents specified   
          inadequacies in the proposed charter.  If a petition to   
          establish a charter is not approved, the petitioner may   
          appeal to the county board of education or the SBE.  A   
          petitioner whose petition is denied by a county board may   
          appeal to the SBE.   The Legislative Counsel notes the lack   
          of any explicit authorization for a school district   
          governing board to approve the charter of a school that   
          would operate outside the district, but this is a common   
          practice among charter schools. 
 
          Current law authorized a maximum of 250 charter schools in   
          the 1998-99 school year, allowing an additional 100 charter   
          schools to be authorized each year since.  The law requires   
          the SBE to assign a number to each charter petition that is   
          granted based on the chronological order in which the 
          notice is received.  The SBE has in practice allowed single   
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          charters to be used to authorize the operation of multiple   
          school sites, which are called "satellites" of the charter.   
           Satellites have often operated at considerable distance   
          from the "home" charter.  Early this year the Gateway   
          Charter School, chartered by the Fresno Unified School   
          District, was the subject of several newspaper articles and   
          an ongoing law enforcement investigation, concerning   
          allegations that satellites of the Gateway School were   
          operating in violation of several laws.  Gateway's charter   
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          was revoked by the district governing board who cited the   
          difficulties of keeping track of remote (satellite)   
          operations as a reason why various anomalies were not   
          discovered sooner.  
 
          Proposition 39, approved in November 2000, reduced the vote   
          percentage required for approval of local bonds to 55% and   
          made provision for sharing local bond funding with charter   
          schools.  Under the Proposition 39 rules, any charter   
          school located in the geographic boundaries of a district   
          is entitled to share in the bond funding of that district   
          in proportion to the number of pupils in the charter school   
          that are actually residents in the district.  This is true   
          whether the charter school was chartered by that district,   
          or another district that has jurisdiction over another   
          territory.  Also under Proposition 39 rules, any district   
          that contributes 80 or more of its residents to a charter   
          has an obligation to help provide facilities. 
 
          AB 16 (Chapter 33 of 2002) authorizes the placement of two   
          school bond measures including: a $13.05 billion on the   
          November 2002 ballot and a $12.3 billion bond measure in   
          2004.  AB 16 aside funds for facilities for charter   
          schools, subject to subsequent legislation, in the amounts   
          of $100 million in the 2002 bond and $300 million in the   
          2004 bond. 
 
          Current law authorizes charter schools that elect not to   
          receive charter school block grant funding to receive   
          funding through traditional formulas only through the   
          fiscal year 2001-02.   
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           ANALYSIS   
 
           This bill: 
            
          1)   Requires charter schools to approve and file an annual   
               statement of all receipts and expenditures of the   
               charter school for the preceding fiscal year.    
               Statements are to be filed with the entity that   
               approved the charter school.  Further requires   
               districts and county offices of education to include   
               the charter school filed statements when they forward   
               their own (already required) statements to the   
               Superintendent of Public Instruction. 
 
          2)   Requires that each number assigned by the SBE to a   
               charter petition on or after January 1, 2003,   
               correspond to a single charter school that will   
               operate at a single schoolsite or facility.  
 
          3)   Requires that each petition to establish a charter   
               school that is submitted on or after January 1, 2003,   
               identify a single charter school that will operate at   
               a single schoolsite or facility.  
 
          4)   Requires that a charter school that is granted a   
               charter and commences providing educational services   
               to pupils on or after July 1, 2002, may locate only at   
               a single schoolsite or facility and only may locate   
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               only at a single schoolsite or facility and only   
               within the geographical boundaries of the county in   
               which the authorizing entity is located. 
 
          5)   Declares that a "schoolsite" or "facility", as used in   
               the bill, does not include any resource center,   
               meeting space, or other satellite facility located in   
               a county adjacent to that in which the charter school   
               is authorized if the following conditions are met: 
 
               a)        The facility is used exclusively for the   
                    educational support of pupils who are enrolled in   
                    nonclassroom-based independent study of the   
                    charter school. 
 
               b)        The charter school provides its primary   
                    educational services in, and a majority of the   
                    pupils it serves are residents of, the county in   
                    which the school is authorized. 
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          6)   Provides that a charter school may operate at up to   
               three sites or facilities in the county in which the   
               authorizing entity is located, only if an additional   
               site or facility is necessary for any of the following   
               reasons: 
 
               a)        The school has attempted to locate a single   
                    site or facility to house the entire program but   
                    such a facility or site is unavailable in the   
                    area in which the school chooses to locate.  
 
               b)        To ease overcrowding at the primary school   
                    site. 
 
               c)        To accommodate the planned growth of the   
                    charter school as described in the school's   
                    charter. 
 
               d)        As temporary use during a construction or   
                    expansion project. 
 
               e)        To meet the terms of receiving a facility   
                    under the provisions established pursuant   
                    Proposition 39. 
 
          7)   Requires that additional sites be reasonably close to   
               the primary schoolsite to ensure that governance,   
               management, staffing and all other operations of the   
               charter school are easily directed from the primary   
               schoolsite. 
 
          8)   Provides that by June 30, 2005, or upon the expiration   
               of a charter that is in existence on January 1, 2003,   
               whichever is later, all charter schools shall be   
               required to comply with the location rules described   
               above for schoolsites at which education services are   
               provided to pupils prior to or after July 1, 2002.     
               To meet this requirement a charter school must receive   
               approval of a (new or renewed) charter petition.  
 
          9)   Exempts a charter high school that provides   
               instruction exclusively in cooperation with the   
               California Conservation Corps or local Conservation   
               Corps certified by the California Conservation Corps   
               from the "jurisdictional limitations" set forth in the   
               bill. 
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          10)  Modifies the procedure for appeal of the denial of a   
               petition to establish a charter school by requiring   
               the petitioner to appeal to a county office of   
               education before appealing to the SBE. 
 
          11)  Requires the petition for the establishment of a   
               charter high school to describe how that school will   
               inform parents about the transferability and   
               eligibility of courses to other public high schools   
               and to meet college entrance requirements. 
 
          12)  Requires the petition for the establishment of a   
               charter school to describe the procedures to be used   
               if the charter school closes.  
          . 
          13)  Authorizes school districts that have converted all of   
               their schools to charter schools to receive funding   
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               through traditional procedures and elect not to   
               receive their funding through the charter school block   
               grants. 
 
          14)  Allows a charter school in its first year of operation   
               to commence instruction within the first 3 months of   
               the fiscal year beginning July 1 of that year, but   
               would make a charter school ineligible for an   
               apportionment for a fiscal year in which instruction   
               commenced after September 30 of that fiscal year. 
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           STAFF COMMENTS   
 
           1)   "Grandfathering" current charters.   One aspect of this   
               bill that has drawn some of the heaviest criticism of   
               the charter school community is its lack of any   
               provision that would allow current multiple site   
               charters from continuing to operate after their next   
               charter renewal, or July 2005, whichever is later.    
               The bill does exempt charters associated with the   
               California Conservation Corps, but not sites   
               associated with the Job Corps or other well known   
               charters such as the Los Angeles County Community   
               School Charter operated by Brother Modesto.  The Los   
               Angeles County Charter, for example, operates at 18   
               sites throughout Los Angeles County.  Those charters   
               that want to continue operations outside of their home   
               county could always seek a charter from the SBE, but   
               they would still be limited to a maximum of three   
               sites, assuming that the three sites could be   
               justified under the bill's criteria. 
 
           2)   State mandated costs  .  The Legislative Counsel has   
               flagged this bill for potential mandated costs related   
               to the bill's requirement that each charter school   
               submit a financial statement to the entity that   
               approved the charter. 
 
           3)   Related legislation.    
 
               a)        AB 2503 (Diaz), also to be heard today,   
                    requires charter schools to locate their school   
                    sites only within the boundaries of their   
                    authorizing entity.  Unlike this bill, AB 2503   
                    exempts all existing charters from its new   
                    location restrictions. 
 
               b)        AB 2628 (Leach), would grant general   
                    authority to the county superintendent of schools   
                    to monitor the operations of a charter school   
                    located within that county and to conduct an   
                    investigation into the operations of that charter   
                    school, based on parental complaints or other   
                    information that justifies the investigation.   
            
           SUPPORT   
 
          California Teachers Association 
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          State Superintendent of Public Instruction 
 
          OPPOSITION   
 
          California Charter Academy 
          California Network of Educational Charters 
          Gold Rush Home Study Charter School 
          Sierra Charter School 
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November 7, 2002 2002-104

The Governor of California
President pro Tempore of the Senate
Speaker of the Assembly
State Capitol
Sacramento, California  95814

Dear Governor and Legislative Leaders:

As requested by the Joint Legislative Audit Committee, the Bureau of State Audits presents its audit report 
concerning California’s charter schools.

This report concludes that oversight at all levels could be stronger to ensure charter schools’ accountability. The 
chartering entities are not effectively monitoring their charter schools and ensuring that these schools meet the 
agreed-upon student outcomes listed in their charters.  The chartering entities’ fiscal monitoring of their charter 
schools is also weak.  Without academic or fiscal oversight by the chartering entities, charter schools are not held 
accountable for improving student learning, meeting their agreed-upon academic goals, or the taxpayer funds 
that support their operations.  Moreover, the chartering entities could not justify the oversight fees they charge 
their charter schools because they do not track their actual costs of oversight and risk double-charging the State 
for their oversight costs through mandated cost reimbursement claims.  

The Department of Education (department) plays a role in holding the charter schools accountable.  However, it 
does not systematically review the charter schools information that it receives to raise questions with the chartering 
entities regarding certain charter schools’ fiscal or academic practices.  Furthermore, to apportion funds to charter 
schools, the department relies primarily on the certifying signatures of school districts and county offices of 
education, both of which lack the necessary procedures to ensure that charter schools comply with apportionment 
requirements.  Thus, the department cannot be certain that the schools receive only the public funds to which they 
are legally entitled.  Finally, although two recently enacted laws, Senate Bill 1709 and Assembly Bill 1994 (Chapters 
209 and 1058, Statutes of 2002), attempt to add accountability to the existing charter schools environment, without 
an increased monitoring commitment on the part of chartering entities and the department, these new laws may 
not be as effective as they could be.

Respectfully submitted,

ELAINE M. HOWLE
State Auditor

CALIFORNIA STATE AUDITOR

STEVEN M. HENDRICKSON
CHIEF DEPUTY STATE AUDITOR

ELAINE M. HOWLE
STATE AUDITOR

BUREAU OF STATE AUDITS
555 Capitol Mall, Suite 300, Sacramento, California 95814  Telephone: (916) 445-0255 Fax: (916) 327-0019   www.bsa.ca.gov/bsa345



CONTENTS

Summary 1

Introduction 9

Chapter 1

Chartering Entities Do Not Adequately Monitor
the Academic Health of Their Charter Schools 17

Recommendations 30

Chapter 2

Chartering Entities Do Not Exercise Sufficient
Oversight of Charter Schools’ Fiscal Health 31

Recommendations 50

Chapter 3

The Department of Education Could Do More to
Ensure That Charter School Students Receive
Equal Educational Opportunities and Taxpayer
Funds Are Spent Appropriately 53

Recommendations 69

Appendix A

Characteristics of California’s Charter Schools 71

Appendix B

Analysis of Charter Schools’ Financial Information,
Fiscal Year 2000–01 85

346



California State Auditor Report 2002-104 1

Appendix C

Academic Performance Index Scores and Stanford 9
Test Results for Selected Charter Schools, Academic
Years 1998–99 Through 2000–01 and 1999–2000 
Through 2001–02, Respectively 89

Responses to the Audit 

Fresno Preparatory Academy 99

California State Auditor’s Comment
on the Response From the
Fresno Preparatory Academy 103

Fresno Unified School District 105

California State Auditor’s Comments
on the Response From the
Fresno Unified School District 127

Los Angeles Unified School District 137

California State Auditor’s Comments
on the Response From the
Los Angeles Unified School District 143

Oakland Unified School District 149

California State Auditor’s Comments
on the Response From the
Oakland Unified School District 157

San Diego City Unified School District 163

California State Auditor’s Comments
on the Response From the
San Diego City Unified School District 185

California Department of Education 195

California State Auditor’s Comments
on the Response From the
California Department of Education 213

347



California State Auditor Report 2002-104 1

SUMMARY

RESULTS IN BRIEF

The California Legislature passed the Charter Schools 
Act of 1992 (Act) to provide opportunities for teachers, 
parents, students, and community members to establish 

and operate schools independently of the existing school district 
structure, including many of the laws that school districts are 
subject to. The Legislature intended charter schools to increase 
innovation and learning opportunities while being accountable 
for achieving measurable student outcomes. Before a charter 
school can open, a chartering entity must approve a petition 
from those seeking to establish the school. Under the Act, 
three types of entities—a school district, a county board of 
education, and the State Board of Education (state board)—
have the authority to approve petitions for charter schools. 
As of March 2002, there were 360 charter schools serving 
approximately 131,000 students throughout California. More 
than 70 percent of the agencies chartering those schools have 
only 1 charter school.

Chartering entities play a role in overseeing the schools they charter 
to determine if the schools operate in a manner consistent with 
their charters and follow all applicable laws. These responsibilities 
are not explicitly stated; rather, they are implied through the Act 
and its amendments, which authorize the chartering entities to 
approve charters, inspect or observe a school at any time, collect fees 
for oversight costs, and revoke charters under certain conditions. 
As such, we expected to find that the chartering entities had 
established policies and procedures for assessing the academic 
achievements of students in their charter schools, in accordance 
with the measurable student outcomes required in each charter. We 
had similar expectations for the chartering entities’ assessment of 
their charter schools’ financial operations. Without academic and 
fiscal monitoring, the charter schools are not held accountable 
for achieving their measurable student outcomes or for prudent 
use of the taxpayer funds they receive.

Despite our expectations for academic monitoring, the 
four entities we reviewed—Fresno Unified School District, 
Los Angeles Unified School District, Oakland Unified School 
District, and San Diego City Unified School District—do not 
monitor to determine if their charter schools are achieving 

Audit Highlights . . . 

Oversight of charter schools 
at all levels could be 
stronger to ensure schools’ 
accountability. Specifically:

þ The four chartering 
entities we reviewed do 
not ensure that their 
charter schools operate in 
a manner consistent with 
their charters.

þ These chartering entities’ 
fiscal monitoring of their 
charter schools is also weak.

þ Some charter schools 
assess their educational 
programs against their 
charters’ measurable 
student outcomes, but 
others do not.

þ The Department of 
Education (department) 
could, but does not target 
its resources toward 
identifying and addressing 
charter schools’ potential 
academic and
fiscal deficiencies.

þ Finally, although two new 
statutes attempt to add 
accountability, without 
the chartering entities and 
department increasing 
their commitment to 
monitoring, these new 
laws may not be as 
effective as they could be.
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their student outcomes. Although each charter agreement 
contains standards for gauging the academic performance of 
the school, chartering entities typically do not have guidelines 
in place to effectively monitor their charter schools, nor do the 
chartering entities adequately monitor their charter schools 
against the agreed-upon student outcomes. Without periodically 
monitoring their schools for compliance with the charter terms, the 
chartering entities cannot ensure that their schools are making 
progress in improving student learning in accordance with 
their charters, nor are they in a position to identify necessary 
corrective action or revocation.

Because the chartering entities were not effectively monitoring 
their charter schools for compliance with the measurable 
academic outcomes listed in their charters, we visited a sample 
of schools. Although some schools assess their educational 
programs against their charter’s measurable student outcomes, 
others do not. By not assessing student performance against 
the charter terms, the schools are not demonstrating their 
accountability for meeting their agreed-upon academic goals.

Further, although charter schools are exempt from much of 
the Education Code that governs public schools, they are 
still subject to at least three legal requirements as conditions 
for receiving state funds, including hiring teachers who hold 
a Commission on Teacher Credentialing permit, offering a 
minimum number of instructional minutes, and certifying 
that their students have participated in state testing programs. 
However, we found that chartering entities are not always 
ensuring compliance with these legal requirements at each of 
their charter schools.

Like the chartering entities’ academic monitoring, their fiscal 
monitoring also had weaknesses. Some schools rely on their 
chartering entity for operational support. Other schools manage 
their own operations; these schools we consider to be fiscally 
independent. Because the chartering entities do not control 
the financial activities of their fiscally independent charter 
schools, the risk that these schools will develop financial 
problems is greater. Thus, we targeted the chartering entities’ 
oversight of fiscally independent charter schools. We found that 
the chartering entities lacked necessary policies and procedures 
for effective fiscal monitoring and have not adequately 
monitored their charter schools. Although all four entities 
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outlined the types of financial data they wanted their charter 
schools to submit and how often this data should be submitted, 
and all asserted that they have data review procedures to identify 
and resolve problems, none could provide evidence of these 
procedures. Further, even though all four chartering entities 
recently adopted new policies and procedures for charter 
schools, only two address fiscal monitoring and appear to 
provide for improved monitoring of their charter schools’ fiscal 
health. Without adequate monitoring, schools that develop 
fiscal problems and other reported deficiencies might fail to 
meet the terms of their charter or deteriorate financially to the 
point of having to close, disrupting their students’ education.

Moreover, some charter schools are fiscally unhealthy. Based on 
fiscal year 2001–02 financial data, 6 of the 11 charter schools 
showed year-to-date expenditures in excess of revenues, and 
4 of the 6 schools did not have prior year-end fund balances 
sufficient to cover their deficits. If these schools’ problems go 
uncorrected, the schools may have to close and displace their 
students. In addition, the schools’ closures may result in a loss of 
taxpayer money.

The chartering entities are authorized to charge up to 1 percent 
of a charter school’s revenues for the actual costs of providing 
supervisorial oversight, or up to 3 percent if they provide the 
charter school with substantially rent-free facilities. For fiscal 
years 1999–2000 and 2000–01—the latest years for which data 
was available during our review—the four chartering entities 
charged their charter schools more than $2 million in oversight 
fees. Nevertheless, none of the four chartering entities could 
document that the fees they charged corresponded to their 
actual costs, in accordance with statute, because the entities 
failed to track their actual oversight costs. Rather, the entities 
automatically charged a percentage of charter schools’ revenues, 
assuming that their oversight costs exceeded the revenues they 
charged. As a result, the entities may be charging their charter 
schools more than permitted by law.

Moreover, these chartering entities participated in the State’s 
mandated-costs reimbursement process, which reimburses 
organizations for the costs of implementing state legislation. 
The chartering entities claimed more than $1.2 million in costs 
related to charter schools for the two fiscal years. However, 
because the chartering entities did not track the actual costs 
associated with overseeing their charter schools, they risk 
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double-charging the State. Finally, although the statute is clear 
that the entities’ oversight fee is capped at a certain percentage, 
the statute is unclear regarding which types of revenues 
are subject to the oversight fee. Consequently, the chartering 
entities are interpreting the law differently and may be applying 
their oversight fee to too much or too little of their charter 
schools’ revenue.

The Department of Education (department) plays a role in 
holding charter schools accountable for their fiscal and academic 
practices. The department has the authority to recommend 
that the state board take action, including, but not limited to, 
charter revocation. Although the chartering entity is the primary 
monitor of a charter school’s financial and academic health, 
the department has the authority to make reasonable inquiries 
and requests for information. It currently uses this authority to 
contact chartering entities if it has received complaints about  
charter schools. If the department reviewed the information 
that it receives related to charter schools and raised questions 
with the chartering entities regarding fiscal or academic practices 
when appropriate, the department could target its resources 
toward identifying and addressing charter schools’ potential 
academic and fiscal deficiencies. In this way, the department 
would provide a safety net for certain types of risks related 
to charter schools. The concept of the State as a safety net is 
consistent with the California Constitution, which the courts 
have construed to place on the State the ultimate responsibility 
to maintain the public school system and to ensure that 
students are provided equal educational opportunities. 

Although we found that the accountability system at the chartering 
entity level is weak, our work does not demonstrate the need 
for the department to play a greatly expanded and possibly 
duplicative role in overseeing charter schools, or any function 
beyond that of a safety net. Moreover, when we asked the 
department to provide any data it had to demonstrate pervasive 
academic concerns or fiscal malfeasance that may support the 
need to expand its oversight role beyond that of a safety net, it 
did not provide any. 

To apportion funds to charter schools, the department relies 
primarily on the certifying signatures of school districts 
and county offices of education—both of which lack the 
necessary procedures to ensure that charter schools comply 
with apportionment requirements. As a result, the department 
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cannot be sure that charter schools have met the apportionment 
conditions the Legislature has established and that they receive 
only the public funds to which they are legally entitled. In 
addition, there appears to be a policy gap regarding a chartering 
entity’s authority following a charter revocation—an authority 
that statutes do not clearly address, as Fresno Unified School 
District’s recent revocation of Gateway Charter Academy’s 
charter demonstrates. Finally, although two recently enacted 
laws, Senate Bill 1709 and Assembly Bill 1994 (Chapters 209 and 
1058, Statutes of 2002), attempt to add accountability to the existing 
charter schools environment, without an increased monitoring 
commitment on the part of chartering entities and the department, 
these new laws may not be as effective as they could be.

RECOMMENDATIONS

The Legislature should consider amending the statute to make 
the chartering entities’ oversight role and responsibilities 
explicit so that the chartering entities hold their charter schools 
accountable through oversight. 

To ensure that charter schools are held accountable for the 
taxpayer funds they receive and demonstrate accountability for 
the measurable outcomes set forth in their charters, the chartering 
entities should consider developing and implementing policies 
and procedures for academic and fiscal monitoring. 

To ensure that chartering entities can justify the oversight fee 
they charge their charter schools and to minimize the risk 
of double-charging the State for the costs of charter school 
oversight, they should:

• Establish a process to analyze their actual costs of charter 
school oversight.

• Compare the actual costs of oversight to the fees charged and, 
if necessary, return any excess fees charged.

• Use the mandated-costs reimbursement process as appropri-
ate to recover their unreimbursed costs of overseeing charter 
schools.

The Legislature should consider clarifying the law to define 
the types of charter school revenue that are subject to the 
chartering entities’ oversight fees.
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To fulfill its role as a safety net, the department should review 
available financial and academic information and identify 
charter schools that are struggling, then raise questions with the 
schools’ chartering entities as a way of ensuring that the schools’ 
problems do not go uncorrected. 

So that it does not improperly fund charter schools, the department 
should work with the appropriate organizations to ensure 
that charter schools’ reported ADA is verified through an 
independent audit or other appropriate means and that charter 
schools have met other statutory conditions of apportionment.

The Legislature may wish to consider establishing a method for 
disposing of a charter school’s assets and liabilities and requiring 
the department to adopt regulations regarding this process, in 
this way, ensuring that a charter school’s assets and liabilities are 
disposed of properly when it closes or has its charter revoked.

AGENCY COMMENTS

The four chartering entities: Fresno, Los Angeles, Oakland, and 
San Diego, strongly disagreed with our conclusions related to 
chartering entity oversight and stated that we misinterpreted 
the law and held them to a standard of charter schools oversight 
that the Act does not contain. They object to being evaluated 
based on sound oversight criteria unless that criteria is explicitly 
in statute. Each chartering entity noted repeatedly that the 
legislation regarding charter school oversight is unclear and 
several stated that chartering entities have little or no grounds to 
deny a charter or enforce a charter.

The department also disagreed with our audit as it relates 
to its oversight role. The department stated that it had 
strong concerns about our interpretation of the Act and our 
interpretation that the department has the authority and 
responsibility to monitor the fiscal and academic performance 
of charter schools. The department also stated that our 
recommendations do not account for its limited staffing resources. 

Although not rendering a legal opinion on the issue of 
oversight, our view that the Act places some monitoring 
responsibilities on chartering entities is informed by our reading 
of the statutes as well as the constitutional obligations of the 
State regarding the public school system. We believe that the 
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statutes, although not explicit, do envision a monitoring role for 
chartering entities and that a monitoring process is absolutely 
essential to identifying key issues, providing charter schools the 
opportunity to take corrective action, and determining whether 
a chartering entity should exercise its authority to revoke a 
charter. Finally, we carefully analyzed each of the chartering 
entity’s responses and we stand by our interpretation of the law 
and our audit conclusions. n
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INTRODUCTION

BACKGROUND

The California Legislature passed the Charter Schools 
Act of 1992 (Act) to provide opportunities for teachers, 
parents, students, and community members to establish 

and operate schools independently of the existing school district 
structure. Charter schools were given wide latitude to explore 
the following new educational opportunities:

• Increase learning opportunities for all students, but especially 
low achievers.

• Encourage the use of different and innovative teaching methods.

• Create new professional opportunities for teachers.

• Provide parents and students with expanded educational choices.

• Create vigorous competition within the public school system 
in order to improve all public schools.

In addition to this increased flexibility, the Legislature intended 
for charter schools to improve student learning and to be 
accountable for achieving measurable student outcomes. Statute 
defines measurable student outcomes as the extent to which all 
students demonstrate they have attained the skills, knowledge, 
and attitudes specified in the school’s educational program.

Charter schools are public schools serving any grade from 
kindergarten through grade 12. They are publicly funded, 
serve diverse populations, and employ a variety of educational 
philosophies. For example, the Oakland Charter Academy 
serves a predominantly Latino population and is focused on 
addressing the academic and social needs of language minority 
students, whereas High Tech High Charter School in San Diego 
is focused on providing students with academic and workplace 
skills for our increasingly technological society. Even though 
the Act exempts these schools from many state laws governing 
school districts, it requires charter schools to comply with select 
statutes, such as those establishing a minimum age for public 
school attendance, and to meet certain conditions for funding, 
such as participation in statewide testing of pupils.
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The Act as amended in 1998 allowed for the creation of 250 charter 
schools throughout the State and authorized an additional 
100 schools each successive school year. As of March 2002, there 
were 360 charter schools serving approximately 131,000 students 
throughout California. As Table 1 shows, more than 70 percent 
of the entities chartering schools have only one charter 
school. A chartering entity is an organization, such as a 
school district, that approves a charter petition, thus creating 
a school. We discuss chartering entities in more detail in the 
next section. However, the five chartering entities with more 
than 8 schools chartered 85 of California’s 360 charter schools. 
These entities are Fresno Unified School District (Fresno), Oakland 
Unified School District (Oakland), Twin Ridges Elementary School 
District, San Diego City Unified School District (San Diego), and 
Los Angeles Unified School District (Los Angeles). (See Appendix A 
for a list of active charter schools as of March 2002, their chartering 
entities, and selected information about the schools.)

TABLE 1

Number of Charter Schools at Chartering Entities

Number of
Charter Schools

Chartering Entities With
That Number of Schools

Percentage of Total
Chartering Entities

1 128 70.3%

2 to 3 36 19.8

4 to 5 10 5.5

6 to 7 3 1.7

8 or more 5 2.7

Total 182 100.0%

Chartering a School

Typically, a group of parents, teachers, and/or community 
members develops a charter petition, which they then 
submit to a chartering entity for approval. Under the Act, a 
chartering entity can be one of three types of entities: a school 
district, a county board of education, or the State Board of 
Education (state board). Once a chartering entity has approved 
the charter petition, the charter goes into effect for up to five years.

By law, each petition must contain certain components, including 
parent and/or teacher signatures; proposed budgets and financial 
projections; and a reasonably comprehensive description of 
15 required elements, such as the method for measuring student 
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progress and the qualifi cations that teachers and other staff must 
have. In addition, the petitioners must affi rm that the school will 
remain nonsectarian in all respects, will not charge tuition, and 

will not discriminate against any student based on 
ethnicity, national origin, gender, or disability.

The Act requires the chartering entity to 
review the charter petition and hold a public 
hearing to consider the level of community 
support for the charter school. A chartering 
entity cannot deny a petition unless it makes 
written factual findings, specific to the 
particular petition, that one or more of the 
following defi ciencies exist:

• The charter school presents an unsound 
educational program.

• The petitioners are demonstrably unlikely to 
successfully implement the program set forth 
in the petition.

• The petition does not contain the required 
number of signatures.

• The petition does not contain a declaration 
that the school will remain nonsectarian, not 
charge tuition, and not discriminate.

• The petition does not contain reasonably 
comprehensive descriptions for all 15 statu-
torily required elements.

Once approved, the petition becomes the 
founding agreement or charter for a school. A 
chartering entity and a charter school may also 
enter into a Memorandum of Understanding 
(MOU) to further defi ne their responsibilities 
and legal relationship. For example, an MOU 
may outline a charter school’s insurance 
requirements or fee-for-service arrangements.

Chartering Entity’s Role in Charter Schools

The chartering entity is responsible for overseeing 
the school to ensure that it operates in a manner consistent with the 
charter and all applicable laws. To compensate the chartering entity 

The 15 Elements Required in
Each Charter Petition

• Description of the school’s educational program.

• Measurable student outcomes the school 
plans to use.

• Method for measuring student progress in 
achieving those outcomes.

• School governance structure, including how 
parents will be involved.

• Qualifi cations that individuals the school 
employs must meet.

• Procedures to ensure the health and safety of 
students and staff.

• How the school will achieve a student racial 
and ethnic balance refl ective of the general 
population residing in the district.

• Admission requirements, if applicable.

• How annual fi nancial audits will be conducted, 
and how problems uncovered by the audits 
will be resolved.

• Procedures for suspending or expelling students.

• Provisions to cover employees under the State 
Teachers’ Retirement System, the Public Employees’ 
Retirement System, or federal social security.

• Public school alternatives for students residing 
within the district who choose not to attend 
charter schools.

• Description of the rights of any employee of 
the school district who leaves the employ of 
the school district to work in a charter school, 
and of any rights of return to the school 
district after employment at a charter school.

• Dispute resolution process.

• Declaration of whether the charter school will 
be the exclusive public school employer of 
the charter school employees.

Source: Education Code, Section 47605(b)(5)
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for its oversight functions, the Education Code, Section 47613, 
authorizes the chartering entity to charge for the actual costs 
of supervisorial oversight, not to exceed 1 percent of a charter 
school’s revenue or 3 percent of its revenue if the chartering 
entity provides substantially rent-free facilities. These oversight 
fees do not include the costs of administrative or other services 
that the charter school may purchase from the chartering entity. 
Some chartering entities have categorized their charter schools 
as independent or dependent, based on whether the school 
contracts with them for fiscal services. Dependent charter schools 
may rely on the chartering entity for operational support, 
including reviewing and approving expenditures, recording 
revenues, and reporting student attendance. In contrast, fiscally 
independent charter schools do not receive such operational 
support from their chartering entity.

A chartering entity also has the authority to revoke a charter 
it has granted if the school materially violates its charter, fails 
to achieve or pursue any of its student outcomes, engages in 
fiscal mismanagement, or violates any provision of law. Before 
revoking a charter, the entity must notify the charter school of 
the violation and give it a reasonable opportunity to remedy the 
violation, unless the violation constitutes a severe and imminent 
threat to the students’ health and safety. A chartering entity also 
has authority to make reasonable inquiries and to inspect any 
part of the charter school at any time.

State Board’s Role in Charter Schools

The state board has the authority to approve a charter petition; 
however, a school district or county board of education 
must first have denied the petitioner’s charter proposal. If 
the state board approves a charter petition, it becomes the 
chartering entity and is responsible for oversight of the school or 
delegating this responsibility to a local education agency in the 
county in which the charter school is located or to the school 
district that first denied the charter petition. When the time 
comes for the charter school to renew its charter, it submits the 
renewal petition to the school district that initially denied the 
charter. If the renewal petition is denied, the charter school may 
then petition the state board for renewal. As of March 2002, three 
schools chartered by the state board were operating in the State. 
Finally, the state board is responsible for adopting regulations 
to implement certain sections of the Act, including criteria 
to review and approve petitions addressed to the state board 
and requirements that charter schools must follow when they 
provide nonclassroom-based instruction.
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Department of Education’s Role in Charter Schools

Although the Department of Education (department) does 
not have the authority to approve a charter petition and act 
as a chartering entity, it plays a role in the charter school 
community. The department has established a charter schools 
unit that, among other things, is responsible for helping groups 
prepare charter proposals and for assisting charter schools and 
chartering entities with fiscal, legal, and administrative issues. 
The department also has the authority to recommend to the 
state board that a charter be revoked for certain statutorily 
defined reasons. To carry out its responsibilities, the department 
may make reasonable inquiries of the charter schools for 
information. Finally, as it does with other public schools, the 
department apportions funds to the charter schools based on 
their average daily attendance (ADA) reports. This type of funding 
is known as apportionment funding. Table 2 describes each entity 
and its role in the operation and monitoring of charter schools.

TABLE 2

Division of Responsibilities for Charter Schools

Charter School School District
County Office
of Education

State Board
of Education

Department
of Education

Prepare petition Review petition and 
hold public hearing

Review petition and hold 
public hearings for new 
charter petitions and those 
the local district denied

Review petition and 
hold public hearings for 
charter petitions denied 
at school district or 
county level

Allocate school 
funding

Implement charter’s 
academic program

Deny charter petition 
or approve petition and 
become a chartering entity

Deny charter petition 
or approve petition and 
become a chartering entity

Deny charter petition 
or approve petition and 
become a chartering entity

Collect annual 
audit reports

Comply with Education 
Code and other 
applicable statutes

Oversee charter schools Oversee charter schools Oversee charter schools Operate charter 
schools unit

Request approval
for amendments
when charter is 
materially revised

Certify charter school ADA Certify charter school ADA Assign a unique tracking 
number to all approved 
charters

Recommend to 
the State Board of 
Education charter 
revocation when 
appropriate

Assess itself against
its charter

Receive annual audit 
reports of charter schools

Receive annual audit 
reports of charter schools

Receive annual audit 
reports of charter schools

Prepare renewal petition Approve or deny 
renewal petition

Approve or deny
renewal petition

Approve or deny renewal 
petition for charter 
petitions denied at school 
district or county level

Revoke charters of 
schools when necessary

Revoke charters of schools
when necessary

Revoke charters of any 
schools when necessary
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Recent Changes to the Charter School Act

The Act has been revised throughout its first decade of existence. 
One of the more recent modifications is Senate Bill 740 
(Chapter 892, Statutes of 2001). Effective January 2002, 
Senate Bill 740 requires, among other things, that charter 
schools offer a certain number of instructional minutes and 
document student attendance as conditions of receiving 
apportionment funding from the department. We discuss 
these requirements further in Chapter 1. In addition, under 
Senate Bill 740, charter schools must submit copies of their audited 
financial statements to their chartering entities and the 
department. We discuss this issue further in Chapters 2 and 3 of 
this report. 

In addition to Senate Bill 740, the Legislature recently passed 
and the governor signed two bills addressing charter schools: 
Assembly Bill 1994 (Chapter 1058, Statutes of 2002) and 
Senate Bill 1709 (Chapter 209, Statutes of 2002). In Chapter 3, 
we describe these bills and their effect on certain issues we raise 
in this report.

SCOPE AND METHODOLOGY

The Joint Legislative Audit Committee (audit committee) requested 
that the Bureau of State Audits conduct a comprehensive audit of 
California’s charter schools. Specifically, the audit committee 
asked us to review and assess the chartering entities’ processes 
for reviewing and approving charters to determine if the 
processes are consistent with the law. In addition, we were 
to evaluate the chartering entities’ policies and procedures 
for enforcing charters, including revocations. Further, we 
were to examine the policies and practices for monitoring the 
charter schools’ compliance with the conditions, standards, 
and procedures specified in their charters. Lastly, the audit 
committee asked us to review and evaluate the academic 
and fiscal accountability structure and practices of charter 
schools, including, but not limited to, student assessment, 
student enrollment and attendance, instructor credentials, and 
curriculum content.
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To conduct our audit, we selected a sample of four chartering 
entities—Fresno, Los Angeles, Oakland, and San Diego—based 
on the number of active charter schools these entities have 
chartered. We chose this sample because we believed that 
chartering entities with a number of charter schools were 
more likely to have implemented policies and procedures for 
monitoring their charter schools than those chartering entities 
with just one or two charter schools. Within each of the four 
chartering entities, we then selected three charter schools, at which 
we conducted site visits. We selected 11 of these 12 charter schools 
because they are fiscally independent, meaning that they do 
not receive fiscal or operational support from their chartering 
entities, as we discussed previously.

As part of our audit, we reviewed documents prepared 
by the department, selected chartering entities, and selected 
charter schools, as well as these entities’ applicable policies 
and procedures. Additionally, we reviewed relevant laws and 
regulations and interviewed department, chartering entity, 
and charter school staff. We reviewed how the chartering 
entities have monitored to ensure that the 12 selected charter 
schools have implemented 4 of the 15 required elements for 
a charter school petition, including the measurable student 
outcomes the charter school plans to use, the method for 
measuring student progress in achieving those outcomes, the 
qualifications to be met by individuals the school employs, and 
how annual financial audits will be conducted and problems 
identified by the audits resolved. We selected these elements 
because we believe they represent the most relevant indicators 
of the academic and fiscal health of the State’s charter schools 
and because, if not met, they provide justifications to revoke a 
charter, thus providing accountability.

To assess the chartering entities’ processes for reviewing and 
approving charters to determine if the processes are consistent 
with the law, we reviewed the approved charter school 
agreements for the 12 selected charter schools.

To examine the policies and practices for monitoring the 
charter schools’ compliance with the conditions, standards, 
and procedures specified by their charters, we reviewed the 
chartering entities’ efforts to monitor their charter schools. 
Further, we reviewed the interim and annual financial reports 
submitted by the charter schools to determine reviews and 
actions taken by the chartering entities.
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To review and evaluate the academic and fiscal accountability 
structure and practices of charter schools, we conducted site 
visits at 12 selected charter schools and reviewed information 
those charter schools provided regarding their actual student 
outcomes and financial condition. Specifically, because each 
charter agreement must contain measurable student outcomes, 
we reviewed the schools’ documentation intended to prove 
that they were achieving those outcomes. Further, we reviewed 
financial information at the 12 charter schools for fiscal year 
2001–02 to determine whether the chartering entities took 
appropriate action when potential financial problems were noted.

In January 2002, Fresno revoked the charter of Gateway Charter 
Academy (Gateway). We did not review Fresno’s oversight of 
Gateway. Our report should not be construed as an evaluation of 
Fresno’s oversight specifically of Gateway or Fresno’s revocation 
process. Our comments in Chapter 3, under the heading 
‘Statutory Guidance for Disposing of a Revoked Charter School’s 
Assets and Liabilities Is Unclear,’ reflect a policy gap needing the 
Legislature’s and the department’s attention. Our comments 
do not reflect an evaluation of Fresno’s revocation process or 
oversight specific to Gateway.

Per the Education Code, Section 47616.5, the Legislative Analyst 
is required to contract for an evaluation of the effectiveness of 
the charter school approach. The evaluation is to include:

• Pre- and post-charter school test scores of pupils attending 
charter schools.

• Fiscal structures and practices of charter schools and the relation-
ship of these structures and practices to school districts.

• Whether or not there is an increased focus on low-achieving 
and gifted pupils.

• Pupil dropout rates in the charter schools compared to non-
charter schools.

We designed our audit to avoid duplicating, whenever possible, 
the Legislative Analyst’s areas of inquiry. The Legislative Analyst’s 
evaluation has a statutory deadline of July 1, 2003. n
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CHAPTER SUMMARY

Charter schools operate in a unique environment, in 
which they are given freedom from many provisions of 
the Education Code. However, the Legislature created 

a system whereby the schools are required to be accountable 
to their chartering entity for the academic performance of 
the students enrolled. Although the chartering entity’s role is 
not clearly defined in the statutes, the statutes imply certain 
oversight responsibilities. To facilitate their oversight, we 
expected to find chartering entities with established policies 
and procedures guiding their charter oversight activities. 
However, our review of California’s charter schools revealed 
that chartering entities do not adequately oversee their schools 
to determine whether the program described in the charter 
agreement is implemented successfully.

Specifically, chartering entities do not ensure that their charter 
schools are achieving the student outcomes that each school sets 
forth in its charter agreement. Although the charter agreement 
for each school specifies measurable student outcomes for 
gauging the academic performance of the school, chartering 
entities typically do not have guidelines in place to effectively 
monitor their charter schools, nor do the chartering entities 
adequately monitor their charter schools against the agreed-upon 
student outcomes. To see what the charter schools themselves 
are doing to fulfill this aspect of their charter agreement, we 
visited a sample of schools and found that although some charter 
schools assess their educational programs against their charter’s 
measurable student outcomes, others do not.

Furthermore, charter schools must comply with various state 
laws, including teacher credentials, instructional minutes, and 
participation in statewide tests. Each of these legal provisions is 
what is known as a condition of apportionment. In other words, 
if a school does not comply with the provisions, it risks losing a 
portion of its state funding. However, we found that chartering 
entities do not always ensure that charter schools comply with 
legal requirements.

CHAPTER 1
Chartering Entities Do Not 
Adequately Monitor the Academic 
Health of Their Charter Schools
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CHARTERING ENTITIES HAVE CERTAIN 
RESPONSIBILITIES FOR OVERSEEING CHARTER 
SCHOOLS’ ACADEMIC OUTCOMES 

In authorizing charter schools, the Legislature intended to provide 
opportunities for teachers, parents, students, and community 
members to establish and operate schools independently of 
the existing school district structure. The Legislature freed the 
schools from the programmatic and fiscal constraints that 
exist in the public school system. However, the statutes do 
not overlook accountability. Specifically, the Education Code, 
Section 47601(f), speaks to the Legislature’s intent that charter 
schools be held accountable for meeting certain outcomes and 
for moving from rule-based to performance-based accountability 
systems. Thus, each school must create a founding document, 
or charter, which by law must contain certain elements. For 
example, the charter must contain measurable student outcomes 
and the methods the schools will use to measure their outcomes. 
As such, the schools’ creators are outlining the instructional 
goals they agree to be held accountable for.

An approved charter represents an agreement between the 
school and its chartering entity and therefore makes the 
school accountable to its chartering entity. Although the 
chartering entity’s role is not clearly defined in the statutes, the 
statutes imply certain oversight responsibilities, as they allow 
the entities to:

• Inspect or observe any part of the charter school at any time.

• Charge the charter schools fees for oversight.

• Make reasonable inquiries, including for financial data.

• Revoke a charter for material violations of any charter condition, 
standard, or procedure; failure to meet or pursue the charter’s 
student outcomes; engaging in fiscal mismanagement; and 
any violation of law.

We expected that, to facilitate their oversight, chartering entities 
would have established policies and procedures guiding these 
activities. Typically, sound oversight systems define the types 
and frequency of data to be submitted, the manner in which the 
entity will review the data, and the steps it will take to resolve 
any concerns resulting from its oversight activities. Therefore, we 
assessed the charter oversight activities of the selected chartering 
entities against what a sound oversight system would include.

Although a chartering 
entity’s role is not clearly 
defined in the statutes, 
the statutes imply
that it has certain 
oversight responsibilities.
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CHARTERING ENTITIES DO NOT ENSURE THAT CHARTER 
SCHOOLS MEET TARGETED STUDENT OUTCOMES

The Charter Schools Act of 1992 (Act) gave charter schools 
a much greater level of freedom to operate their educational 
programs than noncharter schools have. School districts and 
county boards of education act as chartering entities, with 
oversight responsibilities implied through their power to revoke 
charters and to charge the schools a supervisorial oversight fee. 
In order to hold the charter schools accountable, the Legislature 
required that each charter petition contain certain elements, 
including measurable student outcomes proposed by the school 
to accomplish its educational program. Typical outcomes a 
school might list in the charter petition include increased 
performance on standardized tests or higher student attendance 
rates. These outcomes give the chartering entity criteria against 
which it can measure the school’s academic performance and 
hold it accountable. However, the chartering entities we 
reviewed did not always assess their charter schools against the 
agreed-upon measurable outcomes. 

Since the chartering entities were not adequately holding their 
charter schools accountable, we visited a sample of schools to 
determine what actions the schools were taking to demonstrate 
that they had achieved the outcomes defined in their charters. 
We found that the schools were not always assessing their 
academic programs against the terms of their charters.

Chartering Entities Lack Oversight Guidelines and Do Not 
Periodically Monitor Their Charter Schools’ Performance 
Against the Agreed-Upon Measurable Outcomes

A school’s charter represents an agreement between it and the 
chartering entity. The charter agreement is critical for accountability, 
as it outlines the standards the school is agreeing to be held 
to; therefore, we expected to find that chartering entities had 
established monitoring guidelines and activities to ensure that their 
charter schools were complying with their agreements. Although 
three of the four chartering entities we visited have chartered 
schools since 1993, and each has chartered at least eight schools, 
none had developed and implemented an adequate process to 
monitor their schools’ academic performance. Without periodically 
monitoring their schools for compliance with the charter terms, 
the chartering entities cannot determine whether their schools 
are making progress in improving student learning as identified 
in their charters, nor are the chartering entities in a position to 
identify necessary corrective action or revocation.

The chartering entities 
were not consistently 
assessing the schools’ 
performance against
their charter terms.
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Under the Act, the Legislature required that each charter 
petition include 15 statutorily defined elements, one of 
which is a description of the measurable student outcomes its 
educational program will accomplish. The petitioners develop 
the outcomes that are relevant to their educational vision, and 
thus these outcomes vary from school to school, depending on the 
educational program and target population. To ensure compliance, 
the Legislature granted the chartering entity the authority to revoke 
a school’s charter if, among other things, the school committed a 
material violation of any of the charter’s conditions, standards, or 
procedures or the school failed to achieve or pursue the identified 
student outcomes. Included in a chartering entity’s authority 
is the right to inspect or observe any part of its charter schools 
at any time and the responsibility to permit charter schools an 
opportunity to cure the identified problems prior to revocation.

Furthermore, the Legislature allowed the chartering entities 
to charge up to 1 percent of a charter school’s revenue for 
supervisorial oversight, which implies that the chartering 
entity has an obligation to oversee its charter schools.1 It 
appears that the chartering entities are aware of their oversight 
obligation inherent in their role as chartering entities. For 
example, in its fiscal year 2000–01 Memorandum of 
Understanding (MOU) with the Explorer Elementary Charter 
School, San Diego City Unified School District (San Diego) 
included a clause outlining fees the school would pay for the 
chartering entity’s cost of overseeing the school. Similarly, 
in its standard charter school MOU for fiscal year 2001–02, 
Oakland Unified School District (Oakland) included two sections 
referring to oversight. The first contained a statement that 
the school agrees to an annual evaluation in accordance with 
the instructional and academic goals established in its charter 
school petition. The second section mirrors the law and states 
that Oakland has the right to inspect or observe any part of the 
school at any time. Despite the fact that the chartering entities 
have the authority to revoke schools’ charters, are being paid 
fees for oversight, and have acknowledged in writing their 
intent to perform oversight activities, they typically have not 
established monitoring guidelines or engaged in these activities.

Table 3 gives an overview of the practices of the four chartering 
entities in monitoring their charter schools’ academic health.

1 A chartering entity may charge up to 3 percent of a charter school’s revenue if the 
chartering entity provides substantially rent-free facilities to the charter school. Otherwise, 
the chartering entity is limited to an oversight fee of up to 1 percent of revenues.

Without periodically 
monitoring their 
schools for compliance 
with charter terms, the 
chartering entities will 
not know if their charter 
schools are making 
progress in improving 
student learning.
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Each chartering entity we reviewed has interpreted its oversight 
responsibilities differently, typically developing some practices 
for overseeing charter schools. However, none of the chartering 
entities has adequately ensured that their charter schools 
are achieving the measurable student outcomes set forth in 
their charter agreements. As Table 3 shows, three of the four 
chartering entities we reviewed have chartered schools since 
1993. Nevertheless, Oakland lacks academic monitoring guidelines 
and has not engaged in oversight but is developing plans to 
implement policies. Likewise, Fresno Unified School District 
(Fresno) does not have guidelines to monitor its charter schools 
and does not always periodically monitor the schools’ academic 
performance relative to their charter agreements. Los Angeles 
Unified School District (Los Angeles), as the chartering entity 
with the greatest number of charter schools, lacks in its recently 
developed guidelines a process to continually monitor academic 
performance, but it engages in a formal independent review 
of each school during its fourth year of operation. Finally, 
San Diego lacked monitoring guidelines for student performance 
and did not periodically review its charter schools at the time 
of our review. However, San Diego has developed a new charter 
schools policy that it plans to implement in fiscal year 2002–03.

TABLE 3

Academic Monitoring of Charter Schools by
Chartering Entities in Fiscal Year 2001–02

Chartering Entity

Year First 
Chartered 

Schools

Total Number of  
Charter Schools 

Authorized 
Written 

Guidelines?

Engaged in 
Periodic Academic 

Monitoring?

Future Plans 
for Academic 
Monitoring?

Fresno Unified
 School District 1998 9* No Some Pending

Los Angeles Unified
 School District 1993 39 No Some Some

Oakland Unified
 School District 1993 9 No No Pending

San Diego City
 Unified School District 1993 17 No No Yes

* Although the Fresno County Office of Education chartered one of the schools described here, the Fresno Unified School District 
is partially responsible for overseeing the school.

368



22 California State Auditor Report 2002-104 California State Auditor Report 2002-104 23

As of March 2002, Oakland had nine charter schools subject 
to its oversight. However, it did not have a process in place 
to monitor to determine if these schools complied with their 
charter agreements and did not assess whether its charter 
schools were achieving the measurable outcomes agreed to 
in their charters. Although Oakland staff visited several of 
Oakland’s charter schools during fiscal year 2001–02, they made 
these visits to establish relationships and in response to parental 
and community complaints, rather than to verify that the 
schools were measuring student progress towards educational 
goals consistent with their charters. Even though responding 
to complaints is a reasonable activity, this activity alone does 
not constitute adequate monitoring. By merely responding to 
complaints, Oakland loses the opportunity to identify where 
a charter school’s program is deficient and to help ensure that 
the school is maximizing its students’ educational opportunities 
by achieving the measurable outcomes in its charter and making 
sound use of taxpayer funds in accordance with its charter.

Fresno chartered its first school in 1998, and as of March 2002 it 
had oversight of nine charter schools. Despite being a chartering 
entity for four years, Fresno still lacks a written monitoring plan 
and an adequate process to monitor to determine if its charter 
schools achieve the academic outcomes they set forth in their 
charter agreements. Although Fresno had six of its nine charter 
schools participate in a Review of Compliance with Charter 
Provisions (compliance review) beginning in November 2001, 
these actions do not reflect adequate academic oversight. For 
example, as part of its compliance review, Fresno required the six 
schools to describe how they had measured student outcomes. 
However, Fresno did not associate the schools’ responses with the 
measurement criteria described in their charters, nor did Fresno 
verify the accuracy of the schools’ responses. 

For four of the six schools completing the review, we found 
that the schools’ responses describing how they were measuring 
student outcomes differed from the measurement criteria listed in 
the charter agreements. For example, in its compliance review for 
Renaissance Charter School (Renaissance), Fresno listed that the 
school administers proficiency tests, comprehensive tests of basic 
skills, and the Stanford 9. However, in the charter agreement, we 
found references to three other methods of measurement, including 
grade point averages, graduation rates, and portfolios, none of 
which Fresno included in its compliance review of Renaissance. 
Even though these agreed-upon measures were not included in the 
compliance review, Fresno deemed the school “compliant.” 

Responding to complaints 
is an appropriate activity 
for chartering entities, 
but this activity alone does 
not constitute adequate 
charter school oversight.
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Additionally, Fresno required six of its schools to complete an 
annual report. Each charter school developed its annual report 
and presented it to the Fresno Board of Education in March 2002. 
One of the purposes of this report was to ensure that each 
charter school has clear, concrete, and measurable performance 
objectives. Upon reviewing a sample of these annual reports, we 
found that one report did not address the measurable student 
outcomes described in its charter. For example, in its annual 
report, Fresno Prep Academy (Fresno Prep) described the 
school’s overall goals but did not address the measurable student 
outcomes listed in its charter. Although Fresno’s compliance 
review and annual reports may have provided some valuable 
information, they were insufficient to completely and accurately 
assess its charter schools’ academic health. Fresno also did 
not require all of its charter schools to participate, and thus 
its insight was limited to the participating schools. Moreover, 
Fresno merely collected and summarized the schools’ responses 
without verifying that the schools were responding based on 
the charters’ student outcomes and demonstrating how they are 
meeting those outcomes.

Los Angeles has implemented a slightly different monitoring 
approach than either Oakland or Fresno; however, its approach 
is not adequate to determine if its 39 charter schools are making 
progress against their measurable student outcomes. Instead of 
performing an ongoing assessment of its charter schools’ academic 
health, Los Angeles relies on an external evaluation during the 
latter part of each school’s fourth year of operation under its charter 
agreement. Los Angeles does not use this evaluation as a monitoring 
tool. Rather, its purpose is to assess each school’s program so that 
Los Angeles can decide whether to renew the charter. This fourth-
year evaluation meets Los Angeles’ objective as a tool to obtain 
additional data to make an informed renewal decision. However, 
Los Angeles’ evaluation does not serve as an adequate ongoing 
assessment of its charter schools, because the evaluation takes place 
far too infrequently, allowing the schools four years of operation 
without having to demonstrate to Los Angeles that they are meeting 
their goals and objectives. By not monitoring its charter schools 
effectively, Los Angeles, as a chartering entity, may not ensure 
that its schools are providing students with suitable curriculum 
and educational opportunities in accordance with their charters 
and cannot identify when corrective action is necessary.

Finally, although San Diego has not in the past adequately 
assessed its charter schools for compliance with their agreed-upon 
measurable student outcomes, San Diego has developed guidelines 
that, if implemented, may constitute an adequate process to 
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monitor its charter schools. These guidelines, in part, require 
San Diego to conduct annual charter school site visits as well 
as programmatic audits in the first and third years of each 
school’s operations. The programmatic audit will document the 
school’s progress in student achievement, as well as whether the 
school has implemented the instructional program called for 
in the charter. To accomplish this increased level of oversight, 
San Diego plans to create a charter schools office during 
fiscal year 2002–03 to coordinate oversight activities and act as 
the charter schools’ district contact point. These guidelines will 
help San Diego monitor to determine if its charter schools are 
providing the agreed-upon student educational opportunities 
and will help give it the information it needs to take necessary 
corrective action when schools are not following their charters.

Some Charter Schools Assess Their Students’ Performance 
Against the Measurable Outcomes in Their Charters, but 
Other Schools Do Not

Since the chartering entities we reviewed did not effectively 
monitor their charter schools for compliance with the 
provisions regarding measurable student outcomes listed in 
their charter agreements, we visited a sample of schools from 
those chartering entities. We expected to find charter schools 
assessing student performance against the measurable outcomes 
defined in their charter. Although the schools’ charters typically 
contained student outcomes and outlined the methods the schools 
were to use to measure the outcomes, 10 of the 12 charter 
schools we reviewed were not assessing themselves against all of 
the outcomes contained in their charters. 

Moreover, the student outcomes the schools wrote into their 
charters were not always objective indicators of the schools’ 
academic success. For example, the Oakland Charter Academy, 
in its charter, stated as a component of its student outcomes 
that students would develop four traits: a sense of personal 
competence, self-worth, and personal and social responsibility. 
Although laudable goals, these outcomes are difficult, if not 
impossible, to measure by any objective standard. By not 
assessing their students’ performance using measurable, objective 
standards defined in their charters that are relevant to academic 
performance, the charter schools will not be able to demonstrate 
to their chartering entities the success of their academic 
programs. Furthermore, by not assessing student performance 
against the charter terms, the schools are not demonstrating their 
accountability for meeting their agreed-upon academic goals.

Ten of the 12 charter 
schools we reviewed were 
not assessing themselves 
against all of the 
student outcomes their 
charters contained.
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In the Act, the Legislature established certain requirements 
for charter petitions, one of which was a description of the 
measurable student outcomes that the school would be expected 
to attain. If a school fails to achieve or pursue the charter’s 
student outcomes, the chartering entity has the authority to 
revoke the charter. For the schools in our sample, each charter 
contained an element describing measurable student outcomes. 
These outcomes varied depending on the school’s educational 
program. Nevertheless, we found that not every charter school was 
assessing its program in accordance with its charter terms. Table 4 
shows which of the 12 schools we reviewed are assessing their 
students using the measurable outcomes defined in their charters.

TABLE 4

Charter School Compliance With Agreed-Upon Measurable Outcomes
Fiscal Year 2001–02

School Name
Chartering Entity 

Charged With Oversight

Assessment Methods 
in Practice as 

Described in the 
Charter Agreement?

Number of Measurable 
Outcomes of Academic 
Performance Included 
in Charter Agreement

Number of 
Objectively
Measurable 
Outcomes

Center for Advanced Research 
 and Technology (CART)

Fresno Unified
 School District

Some 5 3

Edison-Bethune 
 Charter Academy

Fresno Unified School
 District/Fresno County
 Office of Education

Some 2 2

Fresno Prep Academy Fresno Unified
 School District

Few 6 3

Accelerated School Los Angeles Unified
 School District

Some 6 5

Valley Community
 Charter School

Los Angeles Unified
 School District

Some 8 5

View Park Preparatory
 Accelerated Charter School

Los Angeles Unified
 School District

Some 5 5

Ernestine C. Reems Academy
 of Technology and Art

Oakland Unified
 School District

None 7 5

North Oakland Community
 Charter School

Oakland Unified
 School District

All 3 3

Oakland Charter Academy Oakland Unified
 School District

Few 9 4

Explorer Elementary
 Charter School

San Diego City Unified
 School District

All 18 11

High Tech High
 Charter School

San Diego City Unified
 School District

Some 5 4

King/Chavez Academy of
 Excellence Charter School

San Diego City Unified
 School District

Some 5 2
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For those measurable student outcomes that schools assess, 
not all schools fully complete the assessment. For example, 
Fresno Prep assessed its students’ progress for only one of its 
three measurable outcomes. One reason for this is that Fresno Prep 
has narrowed the population it serves from all high school 
grades to primarily students who were required to repeat the 
eighth grade. However, instead of measuring whether all of 
its students were making one year’s growth for each year in 
the program, Fresno Prep assessed only its day students for 
progress toward this goal. Independent study students account 
for 65 percent of Fresno Prep’s students, with day students 
accounting for the remaining 35 percent. As a result, Fresno Prep 
is not able to fully demonstrate to its chartering entity that 
all of its students are making appropriate academic growth. 
Similarly, the Accelerated School, chartered by Los Angeles, 
had in its charter three measurable outcomes that related to 
individual student performance on standardized tests. Although 
the school has analyzed the test results on a school-wide and 
grade-level basis, it has not assessed the test results to determine 
whether the individual students’ results have achieved the 
outcomes agreed to in the charter.

Some of the schools did prepare full assessments of specific 
measurable outcomes in accordance with their charters. For instance, 
North Oakland Community Charter School (North Oakland) has 
as one of its measurable student outcomes that all students will 
demonstrate academic mastery in the academic core areas. The 
primary way North Oakland assesses its students against this 
outcome is by using a progress report twice a year. This progress 
report reflects the various attributes the school believes the student 
should demonstrate in developing mastery in reading, writing, 
speaking and listening, conceptual math, and applied math. By 
completing this assessment, the school is able to document each 
student’s progress toward a mastery of these subjects.

Even though a school may not be performing the required 
assessments, its students may be growing academically. The 
measurable student outcomes described in the charter agreement 
are critical for accountability to the chartering entity, but 
the use of these measurement criteria is not, in and of itself, 
an indicator of academic growth. For example, one school that 
does not assess its students against all of the outcomes described 
in the charter agreement, View Park Preparatory Accelerated 
Charter School, chartered by Los Angeles, increased student 
performance on standardized test scores in grades 2 through 5 by 
2.02 percent and 1.88 percent for reading and math, respectively, 

Two-thirds of the student 
outcomes in the charters 
of schools we reviewed 
can be measured 
objectively and are 
indicators of student 
academic performance. 
Although laudable, the 
remaining one-third are 
difficult, if not impossible, 
to measure by any 
objective standard.
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between academic years 1999–2000 and 2001–02. It appears 
that these students are growing academically, even though 
the school is not performing all its agreed-upon assessments. 
Standardized test data for this and other charter schools is 
summarized in Appendix C.

As Table 4 on page 25 shows, all 12 of the sample schools 
had at least two outcomes in their charter agreement that 
could be measured objectively and were adequate indicators 
of student academic performance. Objective measures of 
student performance are important because they provide 
clear indicators against which a school can measure itself and 
demonstrate to others its accountability. However, 34 percent 
of the outcomes listed in the schools’ charters were not related 
to academic performance. For example, several charters listed 
student attendance rates as a measurable student outcome. 
Student attendance rates can be a measure of a charter school’s 
overall success, particularly if the school improves attendance 
rates for students who had not regularly attended their previous 
public schools. However, the effects of improved attendance rates 
on academic performance are of a longer-term nature and cannot 
be measured objectively. Thus, we did not include them in our 
determination of how well the charter schools were assessing the 
academic success of their programs.

CHARTERING ENTITIES DO NOT ENSURE THE SCHOOLS’ 
COMPLIANCE WITH VARIOUS LEGAL REQUIREMENTS 
THAT ARE CONDITIONS OF APPORTIONMENT

Charter schools operate in a unique environment in which they 
are exempt from much of the Education Code that governs 
public schools. Although exempt from many statutes, charter 
schools are still subject to at least three legal requirements 
as conditions for receiving state funds. These requirements 
include (1) hiring teachers who hold a Commission on Teacher 
Credentialing permit, except for teachers of non-core, non-
college-prep courses; (2) offering, at minimum, the same 
number of instructional minutes as noncharter schools; and 
(3) certifying that students have participated in state testing 
programs in the same manner as other students attending public 
schools. Requirements 1 and 2 became conditions of receiving 
state funds beginning January 2002, whereas requirement 3 became 
a condition of receiving state funds effective January 2000. 

Charter schools are 
subject to conditions of 
apportionment, but most 
chartering entities do 
not ensure all of their 
schools have fulfilled 
these conditions.
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Since these requirements are conditions of apportionment, we 
expected to find that the chartering entities had established 
guidelines and activities to ensure compliance with these legal 
provisions. Most of the chartering entities we reviewed lack 
policies and sufficient procedures to validate that all of their 
charter schools have met these conditions of apportionment. For 
example, Los Angeles does not review the teacher credentials at 
its independent schools, and San Diego does not ensure that all 
of its charter schools offer the requisite number of instructional 
minutes. Moreover, as we discuss further in Chapter 2, although 
the charter school statute requires an annual audit, these audits 
do not address all of the conditions set forth in the statute. By not 
verifying that all of their charter schools comply with these legal 
requirements, the chartering entities cannot be assured that their 
charter schools have satisfied the conditions of apportionment.

Table 5 shows the extent to which the chartering entities we 
reviewed verify their charter schools’ compliance with the three 
legal requirements just described.

TABLE 5

Chartering Entities’ Verification of Charter Schools’ 
Compliance With Legal Requirements

Fiscal Year 2001–02

Chartering Entity
Verify Teacher 
Qualifications?

Verify Instructional 
Minutes?

Verify 
Standardized 

Testing?

Fresno Unified
 School District Unclear All Some

Los Angeles Unified
 School District Some Unclear Most

Oakland Unified
 School District No No No

San Diego City Unified 
 School District Unclear Some Most

Chartering entities typically have not verified that all of their 
charter schools employ credentialed teachers. According to the 
Education Code, teachers in charter schools are required to hold 
a Commission on Teacher Credentialing certificate, permit, or 
other document equivalent to that which a teacher in other 
public schools would be required to hold. For example, although 
Los Angeles reviews the teacher credentials for its dependent 
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schools, it does not review the credentials of the teachers at its 
14 independent charter schools, which do not purchase payroll 
services from the district. In Oakland, the district reviews the 
charter schools’ California Basic Education Data System (CBEDS) 
data as its way of verifying teacher credentials. However, 
because the CBEDS data is merely a summary of instructors by 
credential type, it is not an adequate substitute for reviewing the 
credentials directly.

Furthermore, according to the Education Code, a charter school 
shall offer, at a minimum, the same number of minutes of 
instruction as a noncharter school for the appropriate grade 
levels. However, it is unclear whether all of the chartering 
entities verify the instructional minutes at each of the charter 
schools under their authority. San Diego typically verifies its 
charter schools’ instructional minutes by collecting the schools’ 
class schedules, calculating the number of minutes offered, and 
requiring the charter school to verify this number for accuracy. 
In at least one instance, San Diego did not confirm the number 
of minutes offered by collecting a signature from the school. 
Because meeting the required number of instructional minutes 
is an ongoing process, at each apportionment reporting period, 
it would seem necessary for the chartering entity to certify 
that the schools have met this condition of apportionment. 
However, for another school San Diego did not complete the 
instructional minutes certification for fiscal year 2001–02 
until May 23, 2002, several weeks after the May 1, 2002, 
deadline on which San Diego certified to the Department of 
Education (department) that all of its charter schools had met 
the conditions of apportionment for the period July 1, 2001, 
through April 15, 2002. Thus, San Diego verifies only some of 
its charter schools’ instructional minutes before submitting its 
certification for the apportionment reporting period.

Finally, the chartering entities do not always verify that 
each charter school participates in the requisite standardized 
testing. According to the Education Code, a charter school 
must certify that its students have participated in state testing 
programs in the same manner as other students attending 
public schools. For example, Oakland treats each of its charter 
schools as independent, and thus each school conducts the 
state standardized testing on its own. The test scores are not 
available to Oakland until they are publicly released in late 
summer following the testing year. Oakland uses these results 
to verify that each charter school has conducted the requisite 
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testing. In 2002, this practice meant that Oakland certified to 
the department by July 15, 2002, that its charter schools had 
conducted the testing, yet it was not able to verify this until the 
test results were publicly released on August 29, 2002. 

Without monitoring all of its schools for compliance with 
these various legal requirements, the chartering entity cannot 
ensure that the reports it sends to the department, wherein 
it certifies that all of its charter schools meet the conditions 
of apportionment, are accurate. The department thus has no 
assurances that the charter schools are legally entitled to the 
state funding apportioned to them. Moreover, the schools’ 
failure to comply with law is grounds for charter revocation.

RECOMMENDATIONS

To ensure that the chartering entities hold their charter schools 
accountable through oversight, the Legislature should consider 
amending the statute to make the chartering entities’ oversight 
role and responsibilities explicit.

To ensure that charter schools are held accountable for the 
taxpayer funds they receive and demonstrate accountability for 
the measurable outcomes set forth in their charters, the chartering 
entities should consider developing and implementing policies 
and procedures for academic monitoring. At a minimum, the 
policies and procedures should outline the following:

• Types and frequency of the academic data charter schools 
should submit.

• Manner in which the chartering entity will review the
academic data.

• Steps the chartering entity will take to initiate problem resolution.

To ensure that their charter schools are meeting statutory 
conditions for receiving state funding, the chartering entities 
should verify these conditions through the schools’ independent 
financial audits or some other means. n
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CHAPTER SUMMARY

When chartering entities authorize the creation 
of a charter school, they accept the responsibility for 
monitoring its fiscal health. However, chartering 

entities are not adequately monitoring all of their charter schools 
even though some appear to have fiscal problems. Specifically, 
chartering entities do not ensure that they receive the 
financial information they request from their charter schools 
and do not thoroughly review the information they do receive. 
Because chartering entities do not have as much knowledge 
about the financial activities of the fiscally independent charter 
schools as they do about those of the fiscally dependent charter 
schools, it is important that the charter schools’ auditors verify 
the schools’ compliance with statutory requirements, and that 
the chartering entities have policies and procedures to ensure 
thorough follow-up when fiscal concerns or audit findings are 
noted at these schools. However, the chartering entities lacked 
such policies and procedures and, despite fiscal problems at 
some schools and various audit findings, were unable to provide 
evidence of actions they took to improve the schools’ fiscal 
condition. Without adequate monitoring, schools that develop 
fiscal problems and other reported deficiencies might fail to meet 
the terms of their charters or might deteriorate financially to the 
point of having to close, disrupting their students’ education.

Further, chartering entities are authorized to charge a percentage 
of a charter school’s revenues for the actual costs of providing 
oversight. However, they cannot support that their actual costs 
were at least equal to the oversight fees charged because 
they did not track their actual oversight costs, as required by 
statute. As a result, the chartering entities may be charging 
their charter schools more than legally permitted. They also risk 
double-charging the State through their mandated-costs claims. 
Finally, although the statute is clear regarding the percentage of 
revenues that may be charged, the chartering entities are not all 

CHAPTER 2
Chartering Entities Do Not Exercise 
Sufficient Oversight of Charter Schools’ 
Fiscal Health
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applying the percentage to the same types of revenues and thus 
may be charging more than they should or not charging enough 
to cover their oversight costs.

CHARTERING ENTITIES HAVE CERTAIN 
RESPONSIBILITIES FOR MONITORING CHARTER 
SCHOOLS’ FISCAL HEALTH

In authorizing charter schools, the Legislature intended to provide 
opportunities for teachers, parents, students, and community 
members to establish and operate schools independently of 
the existing school district structure. The Legislature freed the 
schools from the programmatic and fiscal constraints that 
exist in the public school system. However, the statutes do not 
overlook accountability. Specifically, the Education Code, Section 
47601(f), speaks to the Legislature’s intent that charter schools be 
held accountable for meeting certain outcomes and for moving 
from rule-based to performance-based accountability systems. 
Thus, each school must create a founding document, or charter, 
which by law must contain certain elements. For example, all 
charter schools, as public schools, are eligible for state funds, 
and each school’s charter must specify how an annual audit will 
be conducted and how audit exceptions will be satisfactorily 
resolved. As such, they are accountable for the taxpayer funds 
the State provides for the schools’ operations.

An approved charter represents an agreement between the school 
and its chartering entity and therefore makes the charter school 
accountable to its entity. Although the chartering entity’s role is 
not clearly defined in the statutes, they imply certain oversight 
responsibilities, as they allow the entities to:

• Inspect or observe any part of the charter school at any time. 

• Charge the charter schools fees for oversight.

• Make reasonable inquiries, including for financial data.

• Revoke a charter for material violations of any charter condition, 
standard, or procedure; failure to meet or pursue the charter’s 
pupil outcomes; engaging in fiscal mismanagement; and 
any violation of law.

We expected that, to facilitate their oversight, chartering 
entities would have established formal policies and procedures 
guiding these oversight activities. Typically, sound oversight 
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systems define the types and frequency of data to be submitted, 
the manner in which the entity will review the data, and the 
steps it will take to resolve any concerns resulting from its 
oversight activities. Therefore, we assessed the charter oversight 
activities of the selected chartering entities against what a sound 
oversight system would include.

The charter schools reviewed in this chapter are all fiscally 
independent of their chartering entities. Although the statutes 
authorizing charter schools imply that chartering entities are 
responsible for providing oversight, the degree of oversight 
may vary depending upon whether the charter school is 
fiscally dependent or fiscally independent. As we discussed 
in the Introduction, fiscally dependent schools rely on their 
chartering entities for operational support. In contrast, fiscally 
independent schools do not rely on their chartering entity 
for fiscal or operational support. Although chartering 
entities have sufficient information to monitor the fiscal 
health of their dependent charter schools, they do not maintain 
financial information for the fiscally independent charter schools. 
Consequently, oversight of these types of charter schools is essential.

CHARTERING ENTITIES LACK POLICIES AND 
PROCEDURES FOR SUFFICIENT FISCAL MONITORING 
AND HAVE NOT ADEQUATELY MONITORED THEIR 
CHARTER SCHOOLS

When chartering entities authorize the creation of a charter 
school, they accept the responsibility for monitoring its fiscal 
health. Without fiscal monitoring, charter schools are not 
held accountable for the taxpayer funds they receive nor will 
chartering entities always know when they should revoke a charter. 
Moreover, students are affected should a school close because of 
financial problems. Despite the crucial need for consistent fiscal 
monitoring, we found that the chartering entities lacked policies 
and procedures for such monitoring and have not adequately 
monitored their charter schools’ fiscal health, even though 
some charter schools appear to have fiscal problems. The four 
chartering entities we reviewed could not demonstrate that 
they always receive the financial information they request, such 
as year-end audited financial statements. Moreover, although all 
four chartering entities asserted that they have procedures for 
reviewing fiscal data and identifying and resolving problems, none 
could provide evidence of such. Further, even though all four 
chartering entities recently developed or adopted new policies and 

Despite the crucial 
need for consistent 
fiscal monitoring, the 
chartering entities 
have not adequately 
monitored their charter 
schools’ fiscal health, 
even though some charter 
schools appear to have 
fiscal problems.
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procedures regarding charter schools, only two of those policies 
address fiscal monitoring and appear to provide for improved 
monitoring of the chartering entities’ charter schools’ fiscal health.

Oakland Unified School District (Oakland) signs a Memorandum 
of Understanding (MOU) with each of its charter schools—all 
of which are fiscally independent—that outlines the fiscal data 
it needs to receive and the timing for submittal. However, not 
all of the charter schools were submitting the reports on time 
or submitting all of the required reports.2 For example, between 
July 1, 2001, and April 30, 2002, three of Oakland’s nine charter 
schools submitted their monthly reports only quarterly, and 
eight failed to submit all of the required reports. Additionally, 
two charter schools were between one and six months late in 
submitting any of their monthly reports. Although Oakland 
asserted that it had contacted the charter schools regarding the 
missing reports, it could not provide evidence of the steps it 
took, nor could it provide us with all of the reports.

Although Oakland receives some of the charter schools’ financial 
reports on time, it could not provide evidence that it had 
reviewed the reports that it received. At various times between 
December 2001 and April 2002, six of Oakland’s nine charter 
schools reported expenditures in excess of revenues. The 
schools’ level of excess spending ranged from $23,000 to 
$217,000, with some schools reporting expenditures in excess 
of revenues for as many as six months in a row. For example, as 
of February 28, 2002, West Oakland Community School (West 
Oakland) reported year-to-date spending of $217,000 more than 
its revenues. The school had reported expenditures in excess 
of revenues for at least two months between July and February 
during fiscal year 2001–02. However, Oakland could not provide 
evidence that it had reviewed West Oakland’s financial reports 
or that it had worked with the school to correct its financial 
condition. For some schools, reported deficits are simply a 
timing issue, as the schools spend in anticipation of funding. 
However, without reviewing the schools’ fiscal data and resolving 
questions, the chartering entities may not be aware of this, 
potentially leaving a serious financial problem to grow unchecked.

Oakland’s recently developed fiscal policies and procedures 
cover three stages of fiscal monitoring: receiving financial data, 
reviewing the data, and taking necessary corrective action. 

2 The monthly financial information that Oakland requests includes both budget and 
year-to-date actual revenue and expenditures, as well as bank statements, bank 
reconciliations, and average daily attendance reports.

Even though all four 
chartering entities 
recently developed or 
adopted new charter 
schools policies and 
procedures, only two 
policies address
fiscal monitoring.
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Specifically, the policies and procedures do the following:

• Reiterate the types of monthly and annual financial information 
the schools are to provide.

• State that Oakland will withhold funds from schools that fail 
to submit complete monthly and annual financial information.

• Outline Oakland’s process for reviewing the charter schools’ 
budget and actual information to determine their fiscal health.

• Require Oakland to document conclusions and corrective actions.

If implemented, these policies and procedures appear to provide 
for more complete monitoring of its charter schools, giving 
Oakland a better understanding of the schools’ fiscal conditions 
and increasing its opportunity to help schools avert fiscal problems.

In fiscal year 2001–02, Fresno Unified School District (Fresno) 
twice required its charter schools to submit budget and actual 
information for its review at December 2001 and March 2002. 
Fresno provided some information indicating that it had 
reviewed the March financial reports, but it had not established 
formal policies and procedures for conducting the review and 
resolving any fiscal problems the reports may reveal. As a result, 
Fresno’s review was not as effective as it could be. 

For example, based on reports that Fresno Prep Academy 
(Fresno Prep) submitted, it appeared to be fiscally insolvent; the 
school had reported year-to-date expenditures of $46,000 in 
excess of revenues. When combined with its fiscal year 2000–01 
net deficit of $87,000, the school’s cumulative net deficit was 
$133,000, approximately 28 percent of its total revenues for 
fiscal year 2000–01. Although Fresno noticed that Fresno Prep 
had financial problems and contacted the school for additional 
information, it did not follow through with the school to obtain 
data Fresno claimed the school did not provide. As this school’s 
chartering entity, Fresno is not adequately holding Fresno Prep 
accountable for the taxpayer funds the school receives. In 
addition, Fresno’s failure to follow up with the charter school 
may result in continued financial problems, which could lead to 
the school’s closure. 

Fresno’s recently developed fiscal policies and procedures, 
if implemented, appear to provide for improved fiscal 
monitoring of its charter schools’ fiscal health. The new 

Without reviewing fiscal 
data and resolving their 
questions, chartering 
entities potentially leave 
serious financial problems 
to grow unchecked.
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policies and procedures restate the types and frequency of 
financial information the schools are to provide and outline 
Fresno’s process for reviewing the information. However, the 
new policies and procedures do not address Fresno’s basis for 
determining a school’s fiscal health or the steps it will take 
when corrective action is necessary; these additional steps are 
necessary to create a sound fiscal monitoring system.

The Los Angeles Unified School District (Los Angeles) bases its fiscal 
review of charter schools on interim budget and year-to-date actual 
revenue and expenditure reports, as well as audited annual financial 
statements.3 However, during fiscal year 2001–02, Los Angeles’ 
charter schools did not always submit all of the required reports, 
and following its review Los Angeles lacks formal policies 
to appropriately follow up when a school experiences fiscal 
problems. For example, of the 10 schools that submitted fiscal 
year 2000–01 audited financial statements, only 2 included all 
of the required components. Los Angeles did not follow up with 
the other charter schools to obtain the missing components.

Los Angeles provided a spreadsheet that it prepared to facilitate 
a review of its charter schools’ financial information. Staff 
asserted that if its review reveals a school with a net deficit, 
staff contacts the school to determine the reason and asks how 
the charter school will correct the problem by the end of the 
fiscal year. Los Angeles could not provide any documentation to 
support that it had contacted the schools, and thus it is difficult 
to assess whether the steps described actually occurred.

We reviewed the financial information for five of Los Angeles’ 
fiscally independent charter schools as of October 31, 2001, 
and January 31, 2002, and found that three of the charter 
schools reported expenditures in excess of revenues at both 
time periods. However, Los Angeles could not provide evidence 
that it had worked with these schools to determine the reason 
for the potential fiscal problem or to correct the imbalance. 
Specifically, we found that the Accelerated School reported 
year-to-date spending of $32,000 in excess of revenues as of 
October 31, 2001, and year-to-date spending of $147,000 in 
excess of revenues as of January 31, 2002. Although the school 
reported a $689,000 ending fund balance in fiscal year 2000–01, 
at a minimum, we would expect that the January 2002 figures 

3 For Los Angeles’ charter schools, the annual audited financial statements are to include 
the auditor’s opinion regarding the balance sheet; statement of revenues, expenditures, 
and changes in fund balances; statement of cash flows; and statement of compliance 
with state and federal guidelines.
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would have warranted a phone call to determine the reason for 
the large excess of expenditures over revenues and to find out 
the school’s plans to correct the financial problem. However, 
Los Angeles could not provide evidence of its efforts to follow up 
with the school. As of June 30, 2002, the charter school reported 
revenues of $43,000 in excess of expenditures. 

Although Los Angeles recently developed policies and procedures 
for its charter schools, they do not address its fiscal monitoring. 
As a result, Los Angeles’ fiscal review was incomplete, as it lacked 
complete data from all the schools and has no process to ensure 
that the schools resolve identified problems. Without complete 
financial information and the necessary processes to hold its charter 
schools accountable for the taxpayer funds they operate with, these 
schools may be at greater risk for closure due to fiscal failure.

Even if San Diego City Unified School District (San Diego) had 
policies and procedures to guide its fiscal review and follow-up, it 
does not request and receive sufficient data to adequately monitor 
its charter schools. San Diego receives annual financial information 
from its schools in the form of audited financial statements; it 
typically does not request or receive other financial information. 
However, only 5 of San Diego’s 15 charter schools submitted 
the requested annual reports for fiscal year 2000–01. Although 
San Diego asserted that it followed up on the missing reports, the 
charter schools did not all comply, and San Diego made no further 
attempts to obtain the reports.

In addition, San Diego compiles financial data for its charter 
schools periodically during the fiscal year, but this data is not 
adequate to assess the schools’ fiscal health. San Diego’s reports 
include budgeted revenues and expenditures and year-to-date 
actual revenues, but they reflect year-to-date actual expenditures 
only if San Diego provides the schools with financial services. 
Because San Diego does not provide financial services for all 
of its charter schools, it does not have actual expenditure 
information for those schools for which it does not provide 
financial services. Further, San Diego’s recently adopted policies 
for its charter schools do not address its review of the data, 
indicators of fiscal problems, or steps to be taken to resolve 
fiscal problems. Without requiring and receiving necessary 
financial information from its charter schools, San Diego cannot 
provide sufficient oversight of its charter schools’ fiscal health, 
potentially allowing fiscal problems to grow unchecked.
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San Diego agrees that audited financial statements are not sufficient 
to monitor its charter schools. Nevertheless, the senior financial 
accountant told us that San Diego lacks the authority to require 
regular financial reporting from schools that do not purchase 
its financial services. We disagree with San Diego’s assessment. 
Each of the three chartering entities discussed earlier—Fresno, 
Oakland, and Los Angeles—requests and receives some sort 
of financial information from its charter schools in addition 
to audited financial statements. Moreover, the Education 
Code, Section 47604.3, requires charter schools to promptly 
respond to their chartering entity regarding all reasonable 
inquiries, including those related to its financial records. 
Despite weaknesses in their data review and problem resolution 
activities, it seems that chartering entities are successfully 
requesting and receiving interim financial data and that the 
Education Code gives San Diego explicit authority to do so. 
Without fiscal monitoring, charter schools are not held fully 
accountable for the taxpayer funds they receive.

Some Charter Schools Are Fiscally Unhealthy

Because the four chartering entities were not sufficiently 
monitoring their charter schools, we used high-level indicators 
to review the fiscal health of 11 independent charter schools. 
We found that, during fiscal year 2001–02, some of the charter 
schools appeared to have fiscal problems. For reporting periods 
ending between March 31, 2002, and June 30, 2002, 6 of 
the 11 charter schools reported year-to-date expenditures in 
excess of revenues. Moreover, as Appendix B shows, 5 of the 
25 charter schools that submitted audited financial statements 
for fiscal year 2000–01 reported negative fund balances as of 
June 30, 2001, and others failed to meet the reserve requirement 
the Department of Education (department) has established for 
school districts.4 Although we recognize that charter schools are 
not legally obligated to meet this reserve requirement, we used it 
as a benchmark for assessing schools’ fiscal health. 

Despite reported negative fund balances, which represent the 
accumulation of net expenditures in excess of net revenues, 
and net deficits, the chartering entities were unable to provide 
evidence of actions they had taken to work with these charter 
schools to improve their fiscal condition. It is important for 

4 The department established a fund balance reserve requirement for school districts to 
cover cash requirements in succeeding fiscal years. The ratio is between 1 percent and 
5 percent of the fund balance to expenditures, depending on a district’s average daily 
attendance level.

Despite some charter 
schools reporting 
negative fund balances, 
the chartering entities 
were unable to provide 
evidence of actions they 
had taken to help the 
charter schools improve 
their fiscal condition.
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chartering entities to monitor charter schools that consistently 
report expenditures in excess of revenues during a fiscal year or 
that report negative fund balances to ensure the schools take 
appropriate corrective actions and progress toward regaining 
fiscal health. Otherwise, the schools may deteriorate to the point 
of having to close and displace their students.

Table 6 on the following page summarizes the fiscal status of the 
11 charter schools we reviewed for reporting periods ending 
between March 31, 2002, and June 30, 2002. For fiscal year 2001–02, 
6 of the 11 charter schools showed year-to-date expenditures 
in excess of revenues; further, at least 4 of these 6 schools did 
not have prior year-end fund balances sufficient to cover their 
deficits. Even though the chartering entities asserted they 
took action, none could provide sufficient evidence to support 
their claims, and thus the chartering entities could not assure 
that their charter schools were accountable for the taxpayer 
funds they received. For example, as of June 30, 2002, Valley 
Community Charter School (Valley), chartered by Los Angeles, 
reported a cumulative negative fund balance. Valley has 
operated for only two years; in this short time, the school’s 
expenditures have exceeded its revenues by almost $189,000. 
Of additional concern is that Valley reported a $200,000 loan 
outstanding from the department as of June 30, 2002. The loan 
terms call for the department to withhold $50,000 each year 
from the school’s apportionment until the loan principal is 
repaid. Because the school has spent in excess of its revenues, 
notwithstanding its loan obligation, this illustrates a school that 
may need technical assistance from its chartering entity. However, 
Los Angeles did not assess the school in this manner and could 
not demonstrate that it was working with Valley to shore up the 
school’s finances. If Valley’s fiscal health deteriorates further, the 
school may close and the department may not be reimbursed for 
the outstanding loan, resulting in a loss of taxpayer money.

CHARTER SCHOOL AUDITS DO NOT PROVIDE ALL 
NECESSARY INFORMATION, AND CHARTERING 
ENTITIES DO NOT SUFFICIENTLY REVIEW REPORTS
OR ENSURE THAT AUDIT FINDINGS ARE RESOLVED

Having an audit and correcting noted deficiencies are ways 
charter schools demonstrate accountability for the taxpayer 
funds they are entrusted with. Although each charter must 
specify the manner in which annual independent financial 
audits shall be conducted, not all audit reports contain all 
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the information relevant to school operations. For example, 
not all the audit reports we reviewed reflected tests of average 
daily attendance (ADA), the primary basis for school funding. 
Nor did the auditors always assess the schools’ compliance 
with standardized testing. As of January 2002, conditions 
of apportionment included standardized testing and other 
statutory requirements—a charter school must meet these 
statutory conditions to be eligible for State funding.

TABLE 6

Fiscal Health of the Independent Charter Schools We Reviewed
Fiscal Year 2001–02

Chartering Entity/Charter School

Period Ending 
(Unaudited Financial 

Statements)

Revenues 
in Excess of 

Expenditures?

Prior-Year Fund Balance 
Sufficient to Cover Expenditures 

in Excess of Revenues?

Fresno Unified School District

Edison-Bethune Charter Academy 4/30/2002 No Unknown*

Fresno Prep Academy 6/30/2002 No No

Los Angeles Unified School District

Accelerated School 6/30/2002 Yes N/A

Valley Community Charter School 6/30/2002 No No

View Park Preparatory Accelerated
 Charter School 6/30/2002 Yes N/A

Oakland Unified School District

Ernestine C. Reems Academy of Technology 
 and Art 3/31/2002 No No

North Oakland Community Charter School 4/30/2002 No No

Oakland Charter Academy 4/30/2002 Yes N/A

San Diego City Unified School District

Explorer Elementary Charter School 6/30/2002 Yes N/A

High Tech High Charter School 6/30/2002 No Unknown*

King/Chavez Academy of Excellence
 Charter School 6/30/2002 Yes N/A

* Edison-Bethune’s financial information was included as part of its parent company and no separate audited financial information 
was available for fiscal year 2000–01. High Tech High did not have audited financial information for fiscal year 2000–01.

N/A - Not applicable because the school reported revenues in excess of expenditures for the period reviewed.
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When they approve charters, chartering entities become 
responsible for monitoring to determine if their schools meet 
their charter terms. As such, we expected the chartering entities 
to have policies and procedures in place for reviewing the audit 
reports of their charter schools to determine the significance of 
any audit findings and for ensuring that the schools resolved 
reported problems. However, none of the chartering entities 
we reviewed had these necessary policies and procedures. 
Moreover, some entities did not adequately review the reports 
and ensure that reported problems were resolved.

Charter Schools’ Audit Reports Do Not Always Provide 
Assurance on All Aspects of School Operations

The Education Code, Section 47605, states that each charter 
must reasonably describe the manner in which:

• Annual, independent, financial audits shall be conducted.

• Audit exceptions and deficiencies shall be resolved to the 
chartering entity’s satisfaction.

Although the charter school statute requires an annual audit, 
some of these audits do not address all of the conditions set 
forth in the statute. As Table 7 on the following page shows, 
for the 25 independent charter schools that submitted audited 
financial statements for fiscal year 2000–01, less than one-half 
indicated that the auditors had verified the schools’ reported 
ADA. Because ADA is the primary basis for state funding, it is 
important for the auditors to assess the schools’ attendance 
systems for accuracy. Similarly, in January 2000, as a condition 
of apportionment, the Legislature began requiring charter 
schools to participate in state testing programs. However, as 
the table shows, only 1 of the 25 audit reports we reviewed 
indicated whether the school had met this condition. Effective 
January 2002, the Legislature imposed on charter schools 
three additional conditions of apportionment: meeting 
minimum instructional minute requirements, maintaining 
written contemporaneous pupil attendance records, and using 
credentialed teachers in certain instances.

388



42 California State Auditor Report 2002-104 California State Auditor Report 2002-104 43

The State Controller’s Office standards and procedures for 
California K-12 local educational agency audits offers general 
insight into the nature, scope, and administration of such audits 
and identifies the minimum audit and reporting requirements 
necessary to comply with statutory requirements. Although we 
recognize that charter school audits are not required to conform 
to these guidelines, if they were used, the resulting audits would 
provide a more complete picture of charter schools’ financial 
positions. In addition, this level of review would provide 
the chartering entities with a greater indication of the charter 
schools’ accountability.

Chartering Entities Do Not Sufficiently Review Audit Reports 
or Ensure That Audit Findings Are Resolved

At the time of our review, Fresno lacked policies and procedures 
for reviewing and following up on reported findings. The 
administrator of Fresno’s fiscal services division described 
Fresno’s process for reviewing the fiscal year 2000–01 audit 
reports as assessing the fiscal impact of any negative audit 
findings and determining whether the corrective action plan 
was adequate. In addition, the administrator asserted that Fresno 
staff compared the audited figures to unaudited information 
and looked for any ongoing concerns, fund balance issues, and 
differences in debt issuances.

TABLE 7

Number of Charter Schools’ Auditors That Performed
Various Compliance Testing Procedures

Fiscal Year 2000–01 Audit Reports

Number of charter schools’ auditors that:

Chartering Entity

Number of Charter 
Schools That 

Submitted Audited 
Financial Statements

Verified* 
Instructional 

Minutes

Verified*
Reported

ADA

Verified* 
Teacher 

Credentials

Verified 
Standardized 

Testing

Fresno Unified School District 5 2 3 1 1

Los Angeles Unified School District 10 0 1 0 0

Oakland Unified School District 6 0 4 0 0

San Diego City Unified School District 4 2 3 1 0

Totals 25 4 11 2 1

* Charter school law requires the schools to meet certain specified standards. As of January 2002, all of these three requirements 
became conditions of apportionment.
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As described, Fresno’s audit review practices sound thorough; 
however, Fresno could not provide evidence that it actually 
employs these practices. For example, Fresno’s administrator 
asserted that the problems found during an audit of Fresno Prep 
were immaterial and that the school’s stated corrective actions 
were sufficient to address the problems. However, we believe 
that, taken as a whole, the 10 problems identified in the audit 
report are in fact material to the charter school’s fiscal health 
and that Fresno’s response was insufficient. Fresno Prep’s audit 
report contained numerous findings, including weak internal 
controls and over reported student attendance figures, and the 
audit report revealed the school had an $87,000 net deficit. In 
the report, the auditor also expressed substantial doubts as to 
the school’s ability to continue as a going concern. 

When asked to justify her reasons for accepting Fresno Prep’s 
corrective action plan, Fresno’s administrator stated that 
she believed the school’s responses to the external auditor’s 
recommendations appeared appropriate. In addition, that:

• Fresno received the school’s audit report in mid-March 2002, 
more than three months after the deadline, and thus was 
unable to review Fresno Prep’s audit findings at the same time 
as it reviewed its other charter schools’ audit reports.

• In January 2002, Fresno visited Fresno Prep to review the 
school’s attendance procedures. Although it noted exceptions 
with the school’s attendance accounting, Fresno concluded 
that the process was functioning as intended.

The fact that Fresno Prep submitted the report late, after Fresno 
was done reviewing the other audits it had received, is not 
an appropriate reason for accepting the school’s corrective 
action plan without further inquiry. Moreover, Fresno’s 
January 2002 attendance review should have caused it to take a 
closer look at Fresno Prep, as the attendance review revealed at 
least two of the same deficiencies reported in the school’s audit—
namely, certificated staff not signing the school’s attendance sheets 
and the attendance sheets lacking a legend explaining the 
various attendance marks. By not sufficiently following up on 
Fresno Prep’s numerous audit findings, Fresno is not suitably 
holding the charter school accountable for its financial 
management. Although Fresno’s new policies and procedures 
state that it will review the charter schools’ audit reports and 
determine if any audit findings require follow-up, the policies do 
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not address the basis Fresno will use to determine the significance 
of the audit findings or how Fresno will ensure that reported 
audit problems are resolved.

During the course of our work, Oakland’s controller, who 
provided us with initial information regarding Oakland’s 
policies and procedures, left the district. As a result, Oakland’s 
current financial services officer asserted that she could not 
verify whether Oakland had formal policies and procedures for 
reviewing audit reports and following up on audit findings or that 
it had applied these policies and procedures to its charter schools’ 
audit reports for fiscal year 2000–01. It seems likely that Oakland did 
not review its charter schools’ fiscal year 2000–01 audit reports or 
follow up with the schools to ensure that reported problems were 
corrected, as it could not provide any evidence of such actions. 
During the audit, Oakland’s financial services officer provided 
a document she stated was a work product resulting from 
meetings among staff currently responsible for charter schools. 
The document represents new formal monitoring procedures 
to be used by Oakland’s staff. The new policies require the 
accounting supervisor and the charter schools coordinator to 
meet with the charter schools to review the audit reports. This 
step in the new policies, if implemented, appears reasonable; 
however, the policies do not specify how Oakland will ensure that 
negative audit findings are resolved. For fiscal year 2000–01, the 
charter schools’ audit findings did not appear to be significant. 
Nevertheless, on an ongoing basis, audit review and resolution 
of findings are important elements in the chartering entities’ 
overall monitoring responsibilities, allowing them to determine 
whether charter schools are appropriately using the taxpayer 
funds they are entrusted with.

In Los Angeles, according to the director of the charter schools 
office, only fiscally independent charter schools must submit an 
audit, and to date, there have been no negative audit findings. 
However, the director asserted that if there were audit findings, 
the staff responsible would immediately inform her. In addition, 
all pertinent charter school and chartering entity stakeholders 
would meet to resolve the audit issues to Los Angeles’ satisfaction. 
We reviewed 10 audit reports for Los Angeles’ independent 
charter schools and confirmed that for fiscal year 2000–01, none 
of these schools’ reports contained negative findings. This lack 
of findings does not negate Los Angeles’ need for audit review 
policies and procedures, however. Although the process the 
director described seems reasonable, it is not documented so 

Audit review and 
resolution of findings are 
important elements in 
the chartering entities’ 
overall monitoring 
responsibilities, allowing 
them to determine 
whether charter schools 
are appropriately using 
the taxpayer funds they 
are entrusted with.
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that staff can acknowledge responsibility for these activities. Nor 
do staff have a point of reference to ensure that they are taking 
appropriate measures in holding the charter schools accountable 
for their fiscal management. Thus, it is difficult for Los Angeles 
to guarantee that the steps outlined would occur.

Like the three other chartering entities, San Diego lacks 
policies and procedures for reviewing audit reports or for ensuring 
that problems were resolved. However, for this chartering entity, 
audit review and follow up are significant activities, as they 
represent San Diego’s primary method of charter school oversight. 
As we mentioned earlier in this chapter, the charter schools’ 
audited financial statements are typically the only information 
San Diego requests and receives from its charter schools. 
However, San Diego was unable to provide evidence documenting 
its review or the conclusions reached. Further, because San Diego 
did not receive audit reports for 10 of its charter schools in 
operation during fiscal year 2000–01, it cannot ensure that any 
deficiencies that those audits may have revealed have been 
corrected.

CHARTERING ENTITIES CANNOT JUSTIFY THE OVERSIGHT 
FEES THEY CHARGE AND RISK DOUBLE-CHARGING THE 
STATE THROUGH MANDATED-COSTS CLAIMS

The Education Code, Section 47613, authorizes chartering 
entities to charge up to 1 percent of a charter school’s revenues 
for the actual costs of providing supervisorial oversight, or up 
to 3 percent if providing the charter school with substantially 
rent-free facilities. For fiscal years 1999–2000 and 2000–01—the 
most recent data available at the time of our review—the four 
chartering entities charged their charter schools more than 
$2 million in oversight fees. Nevertheless, none of the four 
chartering entities could document that the fees they charged 
corresponded to their actual costs in accordance with statute, 
because they failed to track their actual oversight costs. Rather, 
the chartering entities automatically charged a percentage of 
charter schools’ revenues, assuming that their oversight costs 
exceeded the fees they charged. As a result, the chartering 
entities may be charging their charter schools more than 
permitted by law.

Moreover, these chartering entities also participated in the State’s 
mandated-costs reimbursement process, which reimburses entities 
for the costs of implementing state legislation. The chartering 

Over two fiscal years, 
the four chartering 
entities charged more 
than $2 million in 
oversight fees, but none 
could document that 
these fees corresponded 
to their actual costs in 
accordance with statute.
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entities claimed costs in excess of $1.2 million related to 
charter schools for the two fiscal years we reviewed. However, 
because the chartering entities did not track the actual costs 
associated with overseeing their charter schools, they risk 
double-charging the State.

Finally, although the statute is clear that the entities’ oversight 
fee is capped at a certain percentage of a school’s revenue based 
on actual costs, it is unclear regarding which revenues are 
subject to the oversight fee. Consequently, the chartering 
entities are interpreting the law differently and may be applying 
the percentage to more revenues than permitted or to fewer 
revenues than they could be to cover their oversight costs.

Chartering Entities Have Failed to Tie Oversight Fees to 
Actual Oversight Costs

During fiscal years 1999–2000 and 2000–01—the most recent 
data available at the time of our review—we found that the four 
chartering entities we reviewed did not track the actual costs of 
providing charter schools oversight. Although the law limits the 
oversight fee that the chartering entity charges to actual costs, 
with a ceiling of 1 percent of a charter school’s revenues, or 
3 percent if the chartering entity provides substantially rent-free 
facilities, three of the four chartering entities we reviewed charged 
oversight fees of precisely 1 percent or 3 percent. However, none 
of these three chartering entities tracked their actual oversight costs.

For fiscal year 2000–01, Fresno charged five of its charter schools 
roughly $27,000 for oversight. We asked Fresno to share its 
cost analysis supporting the fees it charged, but it could not. 
Fresno’s administrator asserted that for fiscal year 2000–01, Fresno’s 
oversight costs exceeded the $27,000 in collected fees, yet had no 
data to support this claim. Similarly, Oakland charged its charter 
schools 1 percent for oversight during fiscal years 1999–2000 
and 2000–01; these fees totaled approximately $43,600 and 
$51,200, respectively. Oakland’s financial services officer was 
unable to provide evidence to support the fees.

Like the other three entities, Los Angeles failed to track its oversight 
costs to demonstrate that the fees it charged its charter schools 
were justified. Unlike the other chartering entities, however, 
Los Angeles charged two of its charter schools a 1.5 percent 
oversight fee. Los Angeles asserted that the 1.5 percent oversight 
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fee was based on negotiations between it and the charter schools 
and that it was providing the schools with rent-free facilities. 
Although we found that Los Angeles did provide these schools 
with rent-free facilities, it was unable to account for its oversight 
costs to justify the 1.5 percent fee. By failing to track actual 
costs related to oversight, chartering entities may be charging a 
charter school more for oversight than permitted by law.

Chartering Entities Risk Double-Charging the State for 
Charter School Oversight Costs

In July 1994 the Commission on State Mandates determined 
that the Charter Schools Act of 1992 (Act) resulted in 
reimbursable state-mandated costs because the Act established 
specific responsibilities for chartering entities. The State 
Controller’s Office, in its School Mandated Cost Manual 
(manual), lists reimbursable charter school activities as:

• Providing information on the Act and the chartering entities’ 
charter policies and procedures.

• Reviewing and evaluating new charter petitions.

• Preparing for public hearings for charter adoption, reconsid-
eration, renewal, revision, revocation, or appeal.

• Reviewing, analyzing, and reporting on a charter school’s 
performance for the purpose of charter reconsideration, 
renewal, revision, evaluation, or revocation.

• Carrying out the petition appeals process.

In addition, the manual states that only net local costs may be 
claimed; the claimant must offset its costs with any savings or 
reimbursements received.

Chartering entities risk double-charging the State for some costs 
related to charter schools by charging the charter schools the 
oversight fee and then claiming mandated-costs reimbursements. 
As Table 8 on the following page shows, for fiscal years 1999–2000 
and 2000–01, the four entities charged their charter schools 
$2 million in oversight fees and claimed mandated-costs 
reimbursements of $1.2 million from the State.

Chartering entities risk 
double-charging the 
State for some costs 
by charging the charter 
schools an oversight fee 
and claiming mandated-
costs reimbursements.
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As we stated earlier, none of the four chartering entities was 
able to demonstrate that their oversight costs justified the 
fees they charged their charter schools. Nevertheless, each 
chartering entity submitted a mandated-costs reimbursement 
claim to the State, which implies that it incurred costs that 
were not otherwise paid for. Because the chartering entities 
we reviewed failed to adequately track their actual costs of 
providing oversight, they are unable to demonstrate that charter 
schools have not already paid for some or all of these oversight 
activities through the oversight fee. Thus, as Table 9 shows, 
for fiscal years 1999–2000 and 2000–01 combined, the four 
chartering entities we reviewed risk double-charging the State 
for costs related to monitoring activities that they had already 
charged their charter schools for.

TABLE 8

Chartering Entities’ Oversight Fees Charged and Mandated-Costs
Reimbursements Claimed for Fiscal Years 1999–2000 and 2000–01

Oversight Fee Charged
Mandated-Costs

Reimbursements Claimed

Chartering Entity 1999–2000 2000–01 1999–2000 2000–01

Fresno Unified School District $      0 $   27,117 $ 45,599 $    64,592 

Los Angeles Unified School District 242,555 301,821 411,484 484,520

Oakland Unified School District 43,571 51,199 18,829 18,194

San Diego City Unified School District 547,850 786,998 45,886 113,104

Fiscal Year Totals $833,976 $1,167,135 $521,798 $  680,410 

Combined amount for fiscal years
 1999–2000 and 2000–01 $2,001,111 $1,202,208 
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The chartering entities’ mandated-costs claims indicate that the 
reimbursable activities relate only to the charter petition process. 
It seems reasonable for the chartering entities to claim these 
costs, as the schools do not yet exist or receive public funds 
during the petition process, and thus the chartering entity 
cannot recover the costs through oversight fees. Although 
Oakland, San Diego, and Los Angeles provided staff time 
logs to support their mandated-costs claim forms, none of the 
chartering entities were able to show that the activities claimed 
through the mandated-costs claims process had not already been 
covered by the oversight fees charged to the charter schools. 
Moreover, not all of the chartering entities could demonstrate 
that they had instructed their staff to record time for only 
certain specified charter school functions. For example, Oakland 
circulated a memo and time log form on August 31, 2001, to 
various district staff. The memo instructed the staff to complete 
the log sheet for fiscal years 1999–2000 and 2000–01, but it did 
not specify that the time recorded needed to be limited to the 
charter petition process.

TABLE 9

The Risk of Double-Charge for Fiscal Years 1999–2000 and 2000–01

Charter Petition Process and 
Miscellaneous Costs*

Potential Double-Charge for 
Monitoring Activities

Chartering Entity 1999–2000 2000–01 1999–2000 2000–01

Fresno Unified School District $ 45,599 $ 38,472 $       0 $ 26,120 

Los Angeles Unified School District 305,570 316,774 105,914 167,746

Oakland Unified School District 5,618 823 13,211 17,371

San Diego City Unified School District 14,236 27,867 31,650 85,237

Fiscal Year Totals $371,023 $383,936 $150,775 $296,474 

Combined amount of potential double-charge for
 monitoring activities for fiscal years 1999–2000
 and 2000–01  $447,249 

* This includes charter petition review and evaluation, preparing for and conducting public hearings on charter petitions, 
providing information regarding the Act and charter petitions, and indirect costs. For San Diego, these costs also include clerical 
support, developing policies/training, and charter school committee meetings. For Los Angeles, these costs also include prorated 
equipment, materials, and supplies.
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Chartering Entities’ Interpretations of the Revenue Subject to 
the Oversight Charge Vary

Charter schools receive funding from a variety of sources, 
including federal and state grants, lottery funds, start-up 
loans, and private donations. For fiscal years 1999–2000 and 
2000–01, the four chartering entities varied in the categories of 
revenue against which they charged the oversight fee because 
their interpretation of applicable revenue differed. For example, 
Fresno and Los Angeles consider most state funds to be applicable 
revenue, whereas San Diego charges its oversight fees against 
all charter school funds deposited in the county treasury. In 
contrast, Oakland narrowed its definition of revenues beginning 
in fiscal year 2000–01 to include only state general-purpose 
entitlements and lottery funds, instead of all state funds, as it 
had done in fiscal year 1999–2000. Because the law does not 
define the term “revenue,” the chartering entities apply the 
oversight fee differently and may be applying their oversight fee 
to too much or too little of their charter schools’ revenues.

RECOMMENDATIONS

To ensure that charter schools are held accountable for the 
taxpayer funds they receive and that they operate in a fiscally 
sound manner, the chartering entities should consider 
developing and implementing policies and procedures for fiscal 
monitoring. At a minimum, the policies and procedures should 
outline the following:

• Types and frequency of fiscal data charter schools should 
submit, including audited financial statements, along with 
consequences if the schools fail to comply.

• Manner in which the chartering entity will review the finan-
cial data, including the schools’ audited financial statements.

• Financial indicators of a school with fiscal problems.

• Steps the chartering entity will take to initiate problem 
resolution or to ensure that reported audit findings are 
adequately resolved.

To ensure that chartering entities can justify the oversight fee 
they charge their charter schools and to minimize the risk 
of double-charging the State for the costs of charter school 
oversight, they should:
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• Establish a process to analyze their actual costs of charter 
school oversight.

• Compare the actual costs of oversight to the fees charged and, 
if necessary, return any excess fees charged.

• Use the mandated-costs reimbursement process as appropriate 
to recover the costs of overseeing charter schools.

To ensure that the chartering entities charge their oversight fees 
appropriately, the Legislature should consider clarifying the law 
to define the types of charter school revenues that are subject to 
the chartering entities’ oversight fees. n
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CHAPTER SUMMARY

The Department of Education (department) plays a role 
in the accountability of charter schools. The department 
has the authority to recommend that the State Board of 

Education (state board) take action, including but not limited 
to charter revocation, if the department finds, for example, 
evidence of the charter school committing gross financial 
mismanagement, or substantial and sustained departure 
from measurably successful academic practices. Although the 
chartering entity is the primary monitor of a charter school’s 
financial and academic health, the department has the authority 
to make reasonable inquiries and requests for information. It 
currently uses this authority to contact a chartering entity if it 
has received complaints about a charter school.

If the department reviewed the information that it receives 
regarding charter schools and raised questions with the 
chartering entities regarding charter schools’ fiscal or academic 
practices, the department could target its resources toward 
identifying and addressing potential academic and fiscal 
deficiencies. In this way, it would provide a safety net for 
certain types of risks related to charter schools. The concept 
of the State as a safety net is consistent with the California 
Constitution, which the courts have found places on the State 
the ultimate responsibility to maintain the public school system 
and to ensure that students are provided equal educational 
opportunities. However, the department does not target its 
resources toward identifying and addressing charter schools’ 
potential academic and fiscal deficiencies. In addition, 
beginning December 2002, the department will receive charter 
schools’ annual independent financial audits; however, the 
department plans to collect the information, but not review 
it because it asserts it does not have staff to do so. Therefore, 

CHAPTER 3
The Department of Education Could 
Do More to Ensure That Charter School 
Students Receive Equal Educational 
Opportunities and Taxpayer Funds 
Are Spent Appropriately
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the department will be missing an opportunity to help hold 
charter schools accountable and to avert financial instability or 
academic failure. 

Furthermore, the department apportions funds to the charter 
schools in the same manner as other public schools, using 
reported average daily attendance (ADA). However, it relies 
primarily on the certifying signatures of school districts and 
county offices of education—both of which lack the necessary 
procedures to ensure that charter schools comply with 
apportionment requirements. As a result, the department cannot 
be assured that charter schools have met the apportionment 
conditions the Legislature has established and receive only the 
public funds to which they are legally entitled.

As Fresno Unified School District’s recent revocation of Gateway 
Charter Academy’s charter demonstrates, there is a policy gap 
regarding a chartering entity’s authority following a charter 
revocation—authority that the statutes do not address.5 Finally, the 
recent enactment of two charter schools laws, Senate Bill 1709 and 
Assembly Bill 1994 (Chapters 209 and 1058, Statutes of 2002) may 
not improve charter school accountability. Although this legislation 
attempts to add accountability to the existing charter schools 
environment, without an increased monitoring commitment on 
the part of chartering entities and the department, these new laws 
may not be as effective as they could be. Senate Bill 1709 expands 
the number of entities to which charter schools must submit a 
copy of their annual independent audit reports. Assembly Bill 1994, 
among other things, requires charter schools to report on their 
annual receipts and expenditures and limits the geographic 
boundaries for most charter schools to the county boundaries 
within which their chartering entity is located. 

THE DEPARTMENT PLAYS A ROLE IN CHARTER SCHOOLS’ 
FISCAL AND ACADEMIC ACCOUNTABILITY

In authorizing charter schools, the Legislature intended 
to provide opportunities for teachers, parents, students, 
and community members to establish and operate schools 
independently of the existing school district structure. The 
Legislature freed the schools from the programmatic and fiscal 
constraints that exist in the public school system. However, 

5 We did not review Fresno’s oversight of Gateway. Our report should not be construed 
as an evaluation of Fresno’s oversight specifically of Gateway or Fresno’s revocation 
process.
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the statues do not overlook accountability. Specifically, the 
Education Code, Section 47601(f), speaks to the Legislature’s 
intent that charter schools be held accountable for meeting 
certain outcomes and for moving from rule-based to performance-
based accountability systems. Thus, each school must create 
a founding document, or charter, which by law must contain 
certain elements. For example, all charter schools, as public 
schools, are eligible for state funds. To ensure that charter 
schools are accountable for the taxpayer funds that the State 
provides for their operations, each school’s charter must 
specify how an annual audit will be conducted and how audit 
exceptions will be satisfactorily resolved. In addition, each 
charter must contain measurable student outcomes and the 
methods that each school will use to measure these outcomes. 
In this way, the schools’ creators are outlining the instructional 
goals for which they agree to be held accountable. 

We believe that the department plays a role in the charter schools’ 
accountability. The department has the authority to recommend 
that the state board take action, including but not limited to 
charter revocation, if the department finds evidence of the charter 
school committing one or any combination of the following: 
gross financial mismanagement, illegal or substantially improper 
use of charter school funds, or substantial and sustained departure 
from measurably successful practices. Moreover, the department 
has the authority to make reasonable inquiries and requests 
for information from charter schools, and the courts have 
found that the California Constitution gives the State ultimate 
responsibility for maintaining the public schools system and 
ensuring that students have equal educational opportunities. 

Because an approved charter represents an agreement 
between the school and its chartering entity, making the 
schools primarily accountable to their chartering entities, we 
equate the department’s role to that of a safety net. As such, 
we expected to find the department assessing the charter school 
data it receives and drawing the responsible chartering entities’ 
attention to any concerns so that they could resolve issues 
regarding the charter schools’ fiscal or academic performance. 
Therefore, we assessed the department’s activities against the 
level of oversight we would expect it to have. 

In fact, the department already has positioned itself in somewhat 
of a safety net role. It appears that the department is exercising 
its authority to make requests for information in its telephone 
contact and correspondence with chartering entities and charter 

The department could be 
a safety net for ensuring 
charter schools are 
held accountable; the 
chartering entities play 
the primary role.
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schools. For example, the manager of district organization and 
charter schools asserts that she and her staff receive 250 to 350 
calls related to charter schools per week, of which she estimated 
10 percent are complaints. The manager asserted that staff ask 
callers reporting more serious allegations of wrongdoing at 
or by the charter schools to put their complaints into writing 
and stated that the department follows up on credible written 
complaints. Through its everyday activities, it appears that the 
department has the necessary authority to act as a safety net. 
As we established in Chapters 1 and 2 of this report, although 
the accountability system at the chartering entity level is weak, 
our work does not demonstrate the need for the department to 
play a greatly expanded and possibly duplicative role in charter 
schools oversight, or any function beyond that of a safety net. 
Moreover, when we asked the department to provide any data 
it had demonstrating pervasive academic concerns or fiscal 
malfeasance that may support the need to expand its oversight 
role beyond that of a safety net, it did not provide any. 

THE DEPARTMENT RECEIVES CERTAIN CHARTER 
SCHOOL DATA BUT DOES NOT SYSTEMATICALLY 
REVIEW IT TO IDENTIFY POTENTIAL FISCAL AND 
ACADEMIC PROBLEMS

Although the chartering entity is the primary monitor of a 
charter school’s financial and academic health, we expected to 
find the department acting as a safety net, reviewing the charter 
school information it receives and raising questions with the 
responsible chartering entities regarding charter schools’ fiscal 
or academic practices. Despite receiving two additional positions 
and funding for fiscal year 2001–02 for its charter schools 
unit—in part to carry out fiscal and academic monitoring 
activities—the department does not target its resources 
toward identifying and addressing potential academic and 
fiscal deficiencies in charter schools. In addition, as of January 
2002, the department is authorized to receive charter schools’ 
annual independent financial audits; the department plans to 
collect the information but not review it because it has not 
received staff to do so. By not reviewing the data available to it 
regarding the State’s charter schools, the department is missing 
an opportunity to help hold charter schools accountable and 
avert financial instability or academic failure.

Through its everyday 
activities the department 
has already positioned 
itself in somewhat of a 
safety net role.
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The Department Could Use Existing Data to Identify Fiscally or 
Academically Struggling Charter Schools and Then Question 
the Responsible Chartering Entities 

We expected to find the department systematically reviewing 
charter school funding and academic data to identify fiscal 
and academic concerns and drawing the responsible chartering 
entity’s attention to these issues. The department’s charter 
schools unit seems like the appropriate vehicle to exercise the 
department’s safety net role. For example, in an August 17, 2000, 
budget request, the department portrayed its responsibilities as 
including monitoring the effectiveness of charter schools’ 
academic and assessment programs as well as monitoring their 
fiscal reporting to ensure fiscal accountability. Subsequently, the 
department received two of the seven positions it requested, as 
well as funding for these and other activities. In October 2001, 
the charter schools unit reorganized its operations, assigning 
each of its five consultants to a region of between 5 and 20 counties, 
with the intention of better supporting charter schools and 
allowing the charter schools unit’s staff to develop relationships 
that could help uncover fiscal or academic issues.

Given the description of its monitoring responsibilities, the 
resulting increase in staffing, and the reorganization, we expected 
to find that the charter schools unit was conducting basic 
analyses of charter schools’ funding and academic data as a way 
of identifying schools that may require assistance. Although the 
charter schools unit appears to have access to types and amounts 
of data sufficient for it to function in this capacity, it does 
not review this data to identify potentially struggling charter 
schools and raise questions with chartering entities. It appears 
that communication between the charter schools unit and the 
chartering entities about charter school operations typically 
results from individual complaints rather than a systematic 
data review. For example, the manager of district organization 
and charter schools, who oversees the charter schools unit, 
provided copies of correspondence that the department sent 
to parents of charter school students, chartering entities, and 
others during fiscal year 2001–02. These letters address issues, 
such as testing, school curriculum, and facilities concerns, that 
complainants raised about the operation of 13 separate charter 
schools. The department typically either referred the complaints 
back to the chartering entity or requested that the chartering 
entity provide some additional information. In one letter, the 
department wrote that it is “more effective in ensuring that 
charter-authorizing entities provide oversight of particular 
charter schools when we are able to communicate specific issues 

Although it has sufficient 
information, the 
department does not 
analyze charter schools’ 
funding or academic
data or draw the 
responsible entity‘s 
attention to
possible problems.
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to the district.” It is apparent that when notified in the form of 
a complaint, the department communicates with the chartering 
entities and questions the charter schools’ performance. 

We acknowledge that the data available to the charter schools 
unit, such as periodic ADA reports and the Academic Performance 
Index (API) derived from the annual Stanford 9 achievement test 
scores, is not sufficient for the department to make a revocation 
recommendation. Nevertheless, the charter schools unit could 
systematically assess the data or devise simple comparisons 
revealing those charter schools that may need assistance from 
their chartering entity. This type of assessment is simply a form of 
internal information to identify a potential concern, similar to an 
external complaint, leading the department to communicate with 
a chartering entity about a school’s operations, either fiscal 
or academic. We see little difference in the authority needed to 
respond to external concerns and addressing internal ones.

In order to gauge a charter school’s fiscal stability, for example, 
the charter schools unit could review ADA forms, which existing 
charter schools submit three times a year for funding purposes. 
As the primary component of school funding, ADA drives 
the amount of money the State apportions to each charter 
school for its overall operations. Fluctuations in ADA, such as 
continual drops, might indicate a school needing assistance 
or intervention to ensure that it considers ways to address 
its decreasing revenue, such as fund-raising, cost-cutting, or 
outreach to attract more students. For example, the department 
could review ADA data two times each year by comparing the 
reported ADA to the schools’ prior year reports. Further, by 
targeting its review to identify those schools with ADA changes 
that exceed a certain percentage, the department could focus its 
review on those schools that exhibit the greatest potential for 
developing fiscal problems. Having identified the schools most 
likely to be struggling, the charter schools unit could question 
the responsible chartering entities about the schools’ viability.

According to the director of the school fiscal services division, 
the department is not responsible for reviewing financial and 
academic data; rather, such activities are the responsibility of 
the charter school’s chartering entity. Further, the department 
believes that the State’s legal authority to revoke a charter exists 
only in the most egregious and extreme cases of inappropriate or 
illegal charter school behavior. Specific to fiscal monitoring, the 
director said that the department could assess the fiscal health 
of charter schools, but that the courts have ruled the department 

Test data by itself is 
not a sufficient basis 
for the department to 
recommend revocation, 
but simple assessments 
may reveal charter schools 
needing their chartering 
entities’ assistance.
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does not have the authority to collect charter schools’ financial 
information. In addition, she asserts that ADA is not an indication 
of fiscal health; it is simply a reporting of how many students 
are attending school. Further, without knowing what other 
funds the charter schools receive from non-state sources or 
how those funds are spent, the department has no basis for 
identifying potential fiscal concerns. Moreover, the director 
stated that monitoring the charter schools represents a major 
workload that was not envisioned for the department.

Because of its authority to recommend charter revocation, we 
do not believe the department can entirely absolve itself from 
a responsibility to review, identify, and question chartering 
entities regarding potential fiscal deficiencies at charter schools. 
Moreover, in two budget requests that the director provided 
us, the department acknowledges an oversight role: to provide 
measures of fiscal and programmatic accountability to the State 
and to examine and resolve charter schools’ audit findings. 
In addition, we are suggesting that the department use data 
at hand to conduct its monitoring, not collect additional 
information. As we noted previously, the charter schools 
report ADA three times each year. Because this information is 
the basis for apportionment funding, it directly relates to the 
schools’ revenue. The department’s lack of complete knowledge 
regarding all of a charter school’s revenue sources is not reason 
alone to assume that fluctuations in apportionment funding do 
not significantly affect a school’s financial position.

Finally, we do not believe that acting as a safety net entails the 
workload that the department suggests. As we noted previously, 
the chartering entity is the first line of defense against a charter 
school’s financial instability. As a safety net, we would expect 
the department to draw the chartering entities’ attention to 
those schools that raise fiscal concerns, not to intervene with the 
schools immediately or directly. The charter schools unit received 
two positions and necessary funding for monitoring and other 
activities. In addition, according to the department, the unit 
is organized on a regional basis to allow staff to become more 
familiar with the charter schools and chartering entities in the 
regions and any particular regional issues, and to provide a single, 
consistent point of contact for schools and chartering entities in 
the region. Thus, it does not appear that by communicating with 
the chartering entities about fiscal concerns, the charter schools 
unit would be engaged in activities it was not organized for or 
communicating with entities it was not already intending to be 
in contact with.

The department believes 
that monitoring the 
charter schools is 
workload that was not 
envisioned for it.
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To ascertain a charter school’s academic health, the charter 
schools unit could develop a tool, such as Table 10, to compare 
charter schools’ annual API results or other test data that may 
be required for low-enrollment charter schools. As the table 
shows, of those charter schools statewide that earned an API 
score for each of the three academic years 1998–99, 1999–2000, 
and 2000–01, 90 percent either remained the same between 
1998–99 and 2000–01 or showed an improvement. However, the 
data also reveals that API scores decreased 10 percent for charter 
schools statewide with API scores for the three years. This simple 
analysis could help the charter schools unit identify schools that 
may need their chartering entities’ assistance in delivering a 
sound educational program.

TABLE 10

Comparison of API Scores at Charter Schools and Noncharter Schools
Between Academic Years 1998–99 and 2000–01

Growth in API Score 
Between 1998–99 

and 2000–01

Sample Chartering Entities’ 
Charter Schools Charter Schools Statewide All Noncharter Schools*

Number
of Schools

Percentage
of Total

Number
of Schools

Percentage
of Total

Number
of Schools

Percentage
of Total

Greater than 20.0% 10 28.6% 16 16.0% 650 10.0%

10.0 to 20.0% 7 20.0 20 20.0 1,668 25.6

5.0 to 9.9% 4 11.4 27 27.0 1,764 27.1

0.0 to 4.9% 9 25.7 27 27.0 1,916 29.4

(5.0) to (0.1)% 4 11.4 9 9.0 462 7.1

Less than (5.0)% 1 2.9 1 1.0 56 0.8

Totals 35 100.0% 100 100.0% 6,516 100.0%

* This column excludes all charter schools statewide.

The department’s policy and evaluation division reviews 
schools’ API scores, including the scores of charter schools, 
to identify schools eligible to participate in the Immediate 
Intervention/Underperforming Schools Program (II/USP)—a 
grant program intended to help schools improve student 
achievement. However, this program’s impact on charter 
schools is limited because of the low number of charter schools 
participating. Among the four districts we reviewed, only 1 charter 
school participated in the II/USP in fiscal year 1999–2000, 4 joined 
in 2000–01, and 8 joined in 2001–02. The 13 charter schools 
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participating in the II/USP are not necessarily the same as the 10 
charter schools with decreasing API scores as shown in Table 10 
because the table reflects the relative growth or decline in a 
school’s score, not its absolute score. Thus, a charter school 
with an API of 300 for academic year 1998–99 and 360 for 
2000–01 would show 20 percent growth as indicated in Table 10. 
Nevertheless, because the school’s API score is low overall, this 
school may be eligible for the II/USP.

Similar to its position on financial monitoring, the department 
does not believe it is responsible for reviewing academic data 
related to charter schools, maintaining that such activities are 
the responsibility of the local entity that authorized the charter 
school. The department acknowledged that the Stanford 9 scores 
and API data contain sufficient information to trigger a 
conversation with a chartering entity about a charter school’s 
academic health. However, it claims that, because some charter 
schools are too small to produce a reliable API score and because 
many parents with students in charter schools choose to excuse 
their children from the statewide Stanford 9 test from which the 
API score is derived, many charter schools lack an API score.

As we discussed in Chapter 1, not all chartering entities have 
adequate processes in place to receive and review charter 
schools’ academic data, thus heightening the importance of 
the department’s role as a safety net. In addition, as we noted 
earlier, in an August 2000 budget request, the department 
acknowledged that it plays a role in charter schools’ academic 
accountability. In a January 2001 presentation to the state 
board, the department acknowledged that 70 percent of charter 
schools had API data, which, we believe, represents a sizable 
population of schools that could be systematically reviewed. 
This API analysis, combined with systematic tracking and review 
of charter schools’ ADA data—which the department already 
receives—would go a long way toward fulfilling the department’s 
role as safety net.

We considered the department’s concerns regarding the 
workload that the analyses and follow-up we are recommending 
would add and found no merit in their concerns at this time. 
For example, the ADA data for charter schools already exists in 
electronic form at the department. Running a computer program 
to identify the 20 or 30 charter schools with the largest increases 
or decreases in ADA and making inquiries to their chartering 
entities does not appear excessive considering the volume of 
inquiries the department already asserts that it makes. Similarly, 

The need for the 
department to act as a 
safety net is heightened 
because not all chartering 
entities have adequate 
oversight processes
in place.
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Table 10 on page 60 shows that about 10 percent of charter 
schools may have declining API scores, thus, the total number of 
charter schools with declining scores would be about 36. Contacting 
the chartering entities for those charter schools with the 
greatest declining API scores should thus not be a substantial 
additional workload.

The Department Does Not Plan to Review Audits 
Submitted Under Senate Bill 740 to Identify Fiscally 
Deficient Charter Schools

Senate Bill 740 (Chapter 892, Statutes of 2001) requires each 
charter school to submit to its chartering entity and the 
department, by December 15 of each year, an independent 
financial audit following generally accepted accounting 
principles. An independent audit report typically contains 
financial statements and an opinion as to the accuracy with 
which the statements present a school’s financial position—
information illustrating the charter schools’ accountability 
for the taxpayer funds they receive. Although not specifically 
required by the law, we expected the department to plan to review 
the audits required by Senate Bill 740 in order to raise questions 
with chartering entities about how they were working with charter 
schools to resolve the schools’ fiscal deficiencies. In fact, our 
expectations appear in line with the activities the department 
described itself doing in its October 24, 2001, budget request. 
However, the department does not plan to systematically review 
the charter schools’ audits for this purpose.

As part of its budget request related to charter schools dated 
October 24, 2001, the department described a need for new 
staff so that it could comply with Senate Bill 740. Specifically, 
the department wrote that Senate Bill 740, among other things, 
requires it to review and resolve audit exceptions contained in 
each charter school’s audit report. In response to its request, 
the department received two limited-term positions for fiscal 
year 2002–03. According to the department’s director of the 
school fiscal services division, this represents less than half of 
the requested positions and only 28 percent of the funding. 
Moreover, the director told us that the positions will not be used 
to review charter schools’ audit data, but rather for staffing the 
Charter Schools Advisory Commission and administering the 
Charter Schools Facility Grant Program. Thus, according to the 
former administrator of the department’s fiscal policy office, 
the department plans only to ensure that all charter schools 
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submit the required audit reports, without further review. As a 
result, the department will collect but not review the charter 
schools’ audit reports, data which helps reflect the schools’ 
accountability for taxpayer funds.

Although the department may not engage in the level of review 
it intended when it proposed positions in its budget request, a 
more limited review of these reports may prove beneficial. The 
charter schools’ audit reports contain valuable information that 
could assist the department in carrying out its role as a safety 
net. For example, the department could review these reports for 
three to four key points, such as:

• Comments related to the school as a going concern.

• Whether the school is reporting a deficit fund balance.

• Findings related to conditions of apportionment.

• Whether the school’s structured debt exceeds the life of the 
charter agreement.

Assessing the audit reports in this manner would give the 
department high-level financial data that it could use to initiate 
discussions with the responsible chartering entities to help 
ensure that charter schools are held accountable.

THE DEPARTMENT CANNOT ASSURE THAT 
APPORTIONMENTS TO CHARTER SCHOOLS
ARE ACCURATE

Although the department apportions charter school funds 
on the basis of ADA, its apportionment process is faulty 
because it relies primarily on the certifying signatures of school 
districts and county offices of education—both of which lack the 
necessary procedures to ensure that charter schools comply with 
apportionment requirements. As a result, the department cannot 
be assured that charter schools have met the apportionment 
conditions the Legislature has established and receive only the 
public funds to which they are legally entitled.

To calculate apportionments, the department requires each 
school to submit ADA forms on January 15, May 1, and July 15 
of each year. These forms provide attendance counts and are 
certified by officials of the charter school and the appropriate 
school district and/or county office of education. At each 

School districts and county 
offices of education that 
sign charter schools’ 
ADA forms lack the 
necessary procedures to 
ensure the schools meet 
all their conditions
of apportionment.
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interval, the department reviews the forms for the necessary 
certifying signatures and then uses this data to apportion a 
certain percentage of schools’ funding to them.

One reason that the department’s apportionment process is 
faulty relates to the charter schools’ ADA data. As we noted 
in Chapter 2, the schools’ chartering entities have not been 
verifying ADA, and not all charter schools’ financial audits 
included tests of the accuracy of the ADA being reported. We 
spoke with staff from four county offices of education—Fresno, 
Los Angeles, Alameda, and San Diego—and were told that, 
despite being required to sign the ADA forms of charter schools 
whose chartering entities were located in their county, these 
offices did not verify the charter schools’ ADA in any way. 
Without assurance that ADA is being reported properly and that 
charter schools meet other conditions of apportionment, the 
department risks inaccurately apportioning funds, and the charter 
schools may be receiving funds they are not legally entitled to.

As we stated earlier, the charter schools must, beginning 
December 15, 2002, submit to the department a copy of 
their audited financial statements. Although in a request for 
additional staff the department stated that it would use the 
audited financial statements as a means of independently 
verifying and resolving problems related to charter schools’ ADA 
and instructional minutes, the department currently lacks plans to 
review the statements for findings related to these apportionment 
conditions. Thus, the department is not maximizing the data it has 
to validate conditions of apportionment.

Statute requires a charter school to certify that its pupils participated 
in statewide testing as a condition of receiving public funds 
for its operations. By relying on ADA signatures alone, the 
department is assuming that the school district and/or county 
offices of education have verified charter schools’ compliance 
with this requirement. Even though the chartering entities 
are signing the ADA forms, they do not always monitor their 
charter schools for compliance with testing requirements. 
Beginning in January 2002, the Legislature expanded charter 
schools’ apportionment conditions to include maintaining 
written contemporaneous pupil attendance records, offering the 
same number of instructional minutes as noncharter schools, 
and employing teachers with valid certificates for classroom-
based activities. Although charter schools were previously 
responsible for meeting these requirements, the Legislature for 
the first time has linked them to the schools’ funding. However, 

Without assurance that 
ADA is being reported 
properly, the department 
risks inaccurately 
apportioning funds or 
providing funds the 
charter schools are not 
legally entitled to.
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the chartering entities are not verifying the charter schools’ 
compliance with these legal requirements; thus, it seems unwise 
for the department to continue a process that does not ensure 
these funding conditions are met.

STATUTORY GUIDANCE FOR DISPOSING OF A REVOKED 
CHARTER SCHOOL’S ASSETS AND LIABILITIES IS UNCLEAR

In January 2002, acting on evidence that the school had materially 
violated its charter, provisions of the law, and was endangering 
the health and safety of its students, Fresno Unified School District 
(Fresno) revoked the charter for Gateway Charter Academy 
(Gateway). After its revocation action, Fresno sought the 
department’s guidance regarding the disposition of Gateway’s 
assets and liabilities. Fresno’s concerns, covering a variety of 
financial issues, highlight a policy gap regarding a chartering 
entity’s authority following a charter revocation—authority 
that statutes do not clearly address. For example, Fresno asked 
for clarification of its role in accounting for and recovering 
Gateway’s assets, particularly since Gateway was no longer 
a public entity. In addition, Fresno lacked an understanding 
of how to respond to Gateway’s creditors, who were seeking 
repayment of liabilities. Fresno’s concerns, covering a spectrum 
of financial issues, highlight the chartering entities’ ambiguous 
authority following a charter revocation. Without established 
procedures for recovering public assets and addressing potential 
liabilities, including a clearly defined division of responsibilities 
assigned to the department and the chartering entity, the State 
may be unable to reclaim taxpayer-funded assets. Although 
the recent enactment of Assembly Bill 1994 requires a school’s 
charter to specify closeout procedures, a policy gap remains 
regarding revoked or closed charter schools.

On January 16, 2002, after repeated requests for corrective 
action, Fresno revoked Gateway’s charter. Fresno had evidence 
that Gateway had committed material violations of the 
conditions, standards, and procedures set forth in its charter; 
had failed to meet generally accepted accounting principles and 
engaged in fiscal mismanagement; and had violated provisions 
of the law. Furthermore, Fresno determined that several of 
Gateway’s violations constituted a severe and imminent threat 
to the health and safety of the pupils, specifically Gateway’s 
failure to provide to Fresno, upon request, evidence of fire 
marshal approval for its facilities that housed schoolchildren 

Statutes do not
clearly address a 
chartering entity’s 
authority following a
charter revocation.
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and criminal background clearances for 88 of its employees. 
Upon revoking the charter, Fresno directed Gateway to 
cooperate with it in winding up Gateway’s affairs, including 
refraining from making any expenditures; refraining from 
making any sales, purchases, or transfers of real or personal 
property; accounting for all assets and liabilities; surrendering all 
assets and written records; and notifying pupils, their parents, 
and adjacent school districts of its revocation to ensure the 
pupils’ continuing education. In addition, because the Fresno 
County Office of Education was unclear as to who may be 
entitled to Gateway’s funds now that it was no longer a public 
entity, it instructed Fresno not to release property taxes or other 
funds to Gateway. Subsequently, Gateway’s attorney questioned 
Fresno’s authority in making demands regarding the disposition 
of its assets, urging Fresno to withdraw its demands and take 
no further action until Fresno’s revocation of Gateway’s charter 
could be resolved in a court of law. To date the courts have 
not ruled on this matter; Gateway filed a complaint, but it was 
dismissed on June 10, 2002.

Throughout this process, Fresno kept the department abreast of 
its activities and intentions. In accordance with the department’s 
post-revocation guidance, Fresno sought to account for Gateway’s 
assets and liabilities and to assume possession of assets. Facing 
uncertainties, which departmental guidelines do not clarify, 
Fresno turned to the department for advice with primarily 
financial questions that still remain unanswered. For example, 
Fresno sought guidance on issues, including the following:

• Handling creditors’ claims to a revoked charter school’s 
expected ADA revenue.

• Recovering state assets from a former public entity.

• Repaying creditors, as Fresno believes it is not financially 
responsible for a revoked charter school’s liabilities.

• Planning to protect state assets while the department determines 
the disposition of a revoked charter school’s assets and liabilities.

• Clarifying Fresno’s role in pursuing any court action to 
reclaim assets.
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Although the department strongly suggests that an agreement 
between a chartering entity and a school contain closeout 
procedures, its guidance is not enforceable as it lacks the 
necessary authority to develop regulations for charter schools 
or chartering entities with regard to closeout procedures and 
responsibilities. The department recommends that closeout 
procedures include the following: documenting a closure action, 
notifying the department and the county office of education, 
informing parents and students of the closure, arranging for 
transfer and retention of school records, letting the receiving 
school districts know of the potential for transferring students, 
and arranging for an independent audit within six months 
after closure to determine the charter school’s net assets or net 
liabilities. The department also recommends that a chartering 
entity and a charter school develop a plan to repay any liabilities 
or disburse the charter school’s assets. If the charter school 
is a nonprofit corporation without any other functions, the 
department suggests that the corporation be dissolved and its 
assets distributed according to its bylaws. Fresno attempted 
to enforce these guidelines, but Gateway’s refusal to comply, 
compounded by a state Department of Justice investigation 
that resulted in the confiscation of some of Gateway’s financial 
records, prompted Fresno’s request for additional assistance.

Because statute does not define a chartering entity’s authority 
and the department’s guidance assumes foresight and the 
full cooperation of a charter school, chartering entities 
facing different contingencies, as is the case in the Gateway 
revocation, are left with ambiguous authority. Although the 
recent enactment of Assembly Bill 1994 requires charter schools 
to include closeout procedures in their charter petitions, a 
policy gap remains with regard to the disposition of assets 
and liabilities of a revoked or closed charter school. Without a 
statute clearly defining or requiring the department to develop 
regulations that define the division of responsibilities between 
the department and the chartering entity to recover public assets 
and address potential liabilities, the State may be unable to 
reclaim taxpayer-funded assets in the event of a charter school 
closure or revocation.

Assembly Bill 1994 
requires charter petitions 
to include closeout 
procedures, but a policy 
gap remains regarding 
the disposition of assets 
and liabilities of revoked 
charter schools.
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RECENT CHANGES TO CHARTER SCHOOL LAW MAY 
NOT COMPLETELY ANSWER EXISTING QUESTIONS 
ABOUT ACCOUNTABILITY

During its 2001–02 session, the Legislature approved two charter 
school bills that address some of the issues we raise in this 
report. Senate Bill 1709, signed into law on August 12, 2002, 
expands the number of entities to which charter schools—
beginning in 2003—must submit by December 15 of each year, 
copies of their annual independent financial audit reports for 
the preceding fiscal year. To the list of current recipients—
chartering entities and the department—Senate Bill 1709 adds 
the State Controller and the county superintendent of schools 
(county superintendent) for the county in which the school 
is located. A charter school whose audit is encompassed in its 
chartering entity’s annual audit are not required to submit separate 
audits. As we discussed earlier, the department’s recent inclusion as a 
recipient of charter schools’ audit reports may not necessarily lead to 
greater accountability or awareness of charter schools’ fiscal health, 
unless the department reviews the audit reports. 

Assembly Bill 1994, signed on September 29, 2002, provides 
both technical and substantive changes to the charter schools 
law. This legislation includes many provisions, some of which 
address issues we raise in our report. First, this bill requires 
charter schools, through the county superintendent, to 
submit an annual statement of all receipts and expenditures 
(annual statement) from the preceding fiscal year. The annual 
statements must follow a format prescribed by the department. 
Furthermore, the bill requires that each county superintendent 
verify the mathematical accuracy of the charter schools’ annual 
statements before submitting them to the department. 

These annual statements provide both chartering entities 
and the department with additional financial data to assess 
the fiscal health of charter schools. However, as we showed in 
Chapter 2, the chartering entities are not adequately reviewing 
the financial records and audit reports they already receive. In 
addition, as we demonstrate in this chapter, the department 
does not use currently available funding data to identify potentially 
struggling charter schools in order to raise questions with 
their chartering entities. As a result, without an increased 
commitment by chartering entities and the department to 
monitor charter schools, the level of accountability will not 
reach its full potential as provided for in the statute.

The level of accountability 
Assembly Bill 1994 
provides for will not be 
achieved without an 
increased commitment 
by chartering entities 
and the department to 
monitor charter schools.
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Second, to increase the chartering entities’ monitoring 
abilities, Assembly Bill 1994 limits the geographic boundaries 
for most charter schools to the county boundaries within which 
their chartering entity is located. For the chartering entities we 
reviewed, this new requirement will not alleviate the weaknesses 
in their monitoring, as all of their schools were located within 
their boundaries.

The third change in Assembly Bill 1994 that affects issues in 
this report is that it grants the county superintendent general 
authority to monitor the operations of charter schools within 
that county if prompted by a written complaint. The charter 
schools must:

• Promptly respond to all reasonable inquiries by the county super-
intendent with jurisdiction over the school’s chartering entity, 
including, but not limited to, the school’s financial records.

• Provide the county superintendent with the location of each 
school site before commencing operations.

These monitoring functions create an additional level of oversight 
that, although not directing the county superintendent to 
periodically monitor charter schools within their county 
boundaries, gives the county superintendent authority to investigate 
complaints, which may result in greater school accountability.

Finally, as we noted previously, under Assembly Bill 1994 each 
charter school’s petition must describe procedures for closing the 
charter school, including a final school audit to determine the 
disposition of the school’s assets and liabilities and a plan for 
the maintenance and transfer of pupil records. This provision 
turns some of the department’s suggested procedures for charter 
school closures that we discuss in this chapter into statute. 
However, it does not delineate the division of authority between 
the department and the chartering entity with regard to the 
implementation of closure procedures.

RECOMMENDATIONS

To fulfill its role as a safety net, the department should review 
available financial and academic information and identify 
charter schools that are struggling. The department should then 
raise questions with the schools’ chartering entities as a way of 
ensuring that the schools’ problems do not go uncorrected. 
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The department should take the necessary steps to fully implement 
Senate Bill 740, including reviewing audit exceptions contained 
in each charter school’s audit report and taking the necessary 
and appropriate steps to resolve them.

So that it does not improperly fund charter schools, the department 
should work with the appropriate organizations to ensure 
that charter schools’ reported ADA is verified through an 
independent audit or other appropriate means and that charter 
schools have met other statutory conditions of apportionment.

To ensure that a charter school’s assets and liabilities are 
disposed of properly when it closes or its charter is revoked, 
the Legislature may wish to consider establishing a method for 
disposing of the school’s assets and liabilities and requiring the 
department to adopt regulations regarding this process.

We conducted this review under the authority vested in the California State Auditor by 
Section 8543 et seq. of the California Government Code and according to generally accepted 
government auditing standards. We limited our review to those areas specified in the audit 
scope section of this report.

Respectfully submitted, 

ELAINE M. HOWLE
State Auditor

Date: November 7, 2002

Staff: Nancy C. Woodward, CPA, Audit Principal
 Sharon L. Smagala, CPA
 Jeana Kenyon, CPA, CMA, CFM
 Matt Taylor
 Almis Udrys
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The table in this appendix provides an inventory of the 
State’s charter schools as of March 2002.6 The Legislature 
passed the Charter Schools Act of 1992, and by 1993 the 

State Board of Education (state board) was recognizing charter 
schools, some of which still operate today. The first two columns 
list the county in which each school is located as well as the 
chartering entity that approved the charter petition. The table 
shows the date that the state board numbered each charter 
school. Once a school is numbered, it is eligible to receive public 
funding. Charter schools are free to specify in their petitions the 
grade configuration their school will serve. As a result, schools 
may serve just a few grades, such as Oakland Charter Academy, 
which reported it serves grades 6 through 8, or they may serve 
all grades, kindergarten through grade 12, such as Crenshaw/
Dorsey: Mid-City Charter Magnet School reported. As shown in 
the table, charter schools also enroll a varied number of students, 
from 5 to 3,637 students. In addition, they can be developed 
either through a conversion or as a start-up school. A conversion 
charter school is one that existed previously as a noncharter 
public school, but the requisite number of teachers and student 
families has agreed to develop and implement a charter school 
at that campus. A start-up charter school is one that came into 
existence because of the approval of a charter petition, with 
no prior history as a school. As of March 2002, there were 105 
reported conversion charter schools and 253 reported start- 
up charter schools in the State; 2 schools declined to report 
this information. Finally, charter schools may offer different 
locations for instruction. Site-based instruction uses classroom-
centered instructional methods, and independent study employs 
nonclassroom-based methods. In total, almost 66 percent of the 
State’s charter schools reported offering a site-based program.

APPENDIX A
Characteristics of California’s
Charter Schools

6 The primary source of data for this inventory is the Department of Education; the 
secondary source is the California Network of Educational Charters.  However, charter 
schools voluntarily report this information, thus it is sometimes incomplete and may 
contain errors.
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The table in this appendix lists each of the fiscally independent 
charter schools within the four chartering entities that 
we reviewed. As shown in the table, five of these charter 

schools did not complete a financial audit for fiscal year 2000–01 
and four of those that did submit audited statements did not 
submit information specific to the school’s operations. 

The Department of Education (department) established 
regulations that a school district should maintain a reserve 
balance of between 1 percent and 5 percent, depending on 
the district’s overall average daily attendance (ADA), to cover 
cash requirements in succeeding fiscal years. The required 
reserve balance is based on a ratio of fund balance to annual 
expenditures. By maintaining a reserve balance, charter schools 
would have a stronger financial position; therefore, using the 
department’s regulations, the charter schools would need to 
maintain a fund balance of between 3 percent and 5 percent of 
annual expenditures. Although we recognize that charter schools 
are not legally obligated to meet this reserve requirement, we 
used it as a benchmark for assessing the schools’ fiscal health.

For the 25 charter schools that submitted school-specific audited 
financial statements for fiscal year 2000–01, we reviewed the 
statements to determine their fund balance and the ratio 
of fund balance to annual expenditures. However, 9 of the 
charter schools reported net assets rather than fund balances, 
and 1 school included its fixed assets as a component of its 
fund balance. Because the department’s ratio is based on fund 
balance, and because fund balance represents the cumulative 
difference between net revenues and net expenditures from 
the beginning of operations for the charter schools’ operating 
funds, we adjusted the net assets for these charter schools to 
approximate the fund balance.

Of the 25 fiscally independent charter schools that submitted 
school-specific audited financial statements for fiscal year 2000–01, 
5 reported a negative fund balance, an indication that these 5 
charter schools are not fiscally healthy. As shown in the table, 
we found that 11 charter schools did not meet the fund balance 

APPENDIX B
Analysis of Charter Schools’ Financial 
Information, Fiscal Year 2000–01
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reserve based on their ADA, including those with negative fund 
balances as discussed above. Various circumstances may explain 
why a charter school would not meet the fund balance reserve. 
For example, a new charter school may have large expenditures for 
capital outlays or improvements and equipment purchases, which 
are necessary to begin operations. Further, repayment of the Charter 
School Revolving Loan from the department to aid a charter school 
in beginning operations, reduces the charter school’s revenues in 
future years, and payments to a business management company 
to run a charter school increases the school’s expenditures, both 
resulting in a decrease in a charter school’s fund balance.

TABLE B.1

Fiscally Independent Charter Schools Within the Four Selected Chartering Entities
Fiscal Year 2000–01

Chartering Entity/Charter School

Was Audit 
Report 

Received?

Did the School 
Meet the

Fund Balance 
Reserve Ratio?

Target Reserve 
Based on
ADA (%)

Fund Balance
to Expenditures

Ratio (%)

Fresno Unified School District

Center for Advanced Research and Technology* Yes No 4% 2.6%

Cornerstone Academy Yes No 5 -8.8

Edison-Bethune Charter Academy*† Yes Unknown 4 Unknown

Fresno Prep Academy Yes No 5 -29.2

Gateway Charter Academy‡ No Unknown 5 Unknown

New Millennium Institute of Education Charter School Yes Yes 5 52.5

Renaissance Charter School Yes Yes 5 46.4

School of Unlimited Learning† Yes Unknown 5 Unknown

Los Angeles Unified School District

Accelerated School Yes Yes 5 20.6

California Academy for Liberal Studies Yes Yes 5 7.8

Camino Nuevo Charter Academy Yes No 4 1.1

Community Charter Middle School Yes No 5 -8.0

Fenton Avenue Charter School Yes Yes 3 50.1

Montague Charter Academy Yes Yes 3 26.5

Valley Community Charter School Yes No 5 -12.3

Vaughn Next Century Learning Center Yes Yes 3 159.6

View Park Preparatory Accelerated Charter School Yes Yes 5 6.5

Watts Learning Center Charter School Yes Yes 5 50.8
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Oakland Unified School District

American Indian Public Charter School Yes No 5% -1.6%

Aspire Public Schools—Oakland Campus† Yes Unknown 4 Unknown

Dolores Huerta Learning Academy Yes No 5 1.6

East Bay Conservation Corps Charter School† Yes Unknown  5 Unknown

Ernestine C. Reems Academy of Technology and Art Yes No 5 0.4

North Oakland Community Charter School Yes Yes 5 17.1

Oakland Charter Academy Yes Yes 5 23.7

West Oakland Community School Yes Yes 5 59.2

San Diego City Unified School District§

Charter School of San Diego Yes Yes 4 69.6

Cortez Hill Academy Charter School Yes Yes 5 20.5

Explorer Elementary Charter School Yes No 5 3.9

High Tech High Charter School No Unknown 5 Unknown

Holly Drive Leadership Academy No Unknown 5 Unknown

Nubia Leadership Academy No Unknown 4 Unknown

Preuss School UCSD Yes No 4 0.6

Sojourner Truth Learning Academy No Unknown 5 Unknown

* Fresno Unified School District is not entirely responsible for the monitoring of either of these charter schools. Center for Advanced Research and 
Technology is a joint charter of Fresno Unified School District and Clovis Unified School District. Responsibility for the school’s fiscal monitoring lies 
with Clovis Unified School District. Edison-Bethune Charter is chartered by the Fresno County Office of Education, but a joint committee of staff 
from Fresno County Office of Education and the Fresno Unified School District is responsible for the school’s fiscal monitoring.

† These charter schools were audited as part of their parent company and no separate audited financial information was available for fiscal year 2000–01.

‡  Charter revoked in January 2002.
§  San Diego City Unified School District had eight fiscally independent charter schools in operation during fiscal year 2000–01. In fiscal year 2001–02, two 

additional fiscally independent schools began operations, however, these schools are not reflected in this table.

Chartering Entity/Charter School

Was Audit 
Report 

Received?

Did the School 
Meet the

Fund Balance 
Reserve Ratio?

Target Reserve 
Based on
ADA (%)

Fund Balance
to Expenditures

Ratio (%)
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Table C.1 lists the Academic Performance Index (API) scores 
for academic years 1998–99 through 2000–01 for each of 
the charter schools within the four chartering entities we 

reviewed. The Department of Education describes the API as the 
cornerstone of the Public Schools Accountability Act, signed 
into law in April 1999. This law authorized the establishment 
of the first statewide accountability system for California public 
schools. The basis of a school’s API score is the performance 
of individual pupils on the Stanford 9, as measured through 
the national percentile rankings.7 The purpose of the API is to 
measure the academic performance and progress of all public 
schools, including charter schools. It is based on a numeric 
index that ranges from a low of 200 to a high of 1,000. The State 
has set 800 as the API score that schools should strive to meet. 
Over the next few years, the API will incorporate other standards 
tests, as well as the California High School Exit Examination, 
eventually including graduation and attendance rates as well.

As Table C.1 on the following page shows, only 5 of the 86 charter 
schools met the State’s goal in all three academic years, by scoring at 
least 800. Further, as the table shows, even though the majority of 
the charter schools listed did not meet the State’s goal, the charter 
schools’ API scores generally improved over the two-year time period.

Tables C.2 through C.4 list each charter school in the four chartering 
entities we reviewed and the 1999–2000 through 2001–02 Stanford 9 
scores for reading and math.8 Schools, including charter schools, 
are required to test all students in grades 2 through 11 using the 
Stanford 9 exam. The purpose of this exam is to determine how well 
students are achieving academically compared to similar students 
tested nationwide. It has been used in California since 1997. Because 
the Stanford 9 is a national achievement test with the test questions 

APPENDIX C
Academic Performance Index Scores 
and Stanford 9 Test Results for Selected 
Charter Schools, Academic Years 1998–99 
Through 2000–01 and 1999–2000 
Through 2001–02, Respectively

7 Beginning in academic year 2001–02, the API also incorporates the results of the California 
Standards Test in English Language Arts as measured through performance levels.

8 Schools with no reported Stanford 9 scores for the three years are not included in the table.
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and scoring remaining the same from year to year, results from the 
test’s 2001–02 administration are comparable to the results from any 
earlier examination completed within the previous four years.

Table C.2 on page 93 summarizes the Stanford 9 scores for 
those charter schools serving grades 2 through 5 within 
our sample chartering entities. As the table shows, the scores 
for some charter schools were higher than the average scores 
for their chartering entities’ other, noncharter schools for the 
same grades in the same year. For example, in the San Diego 
City Unified School District (San Diego), for academic year 
2001–02, two charter schools posted higher reading scores than 
San Diego’s average, yet the remaining seven had lower scores. 
Overall, the scores for charter schools within our sample were 
roughly the same as their chartering entities’ average scores.

Tables C.3 and C.4 on pages 95 and 97, respectively, show reading 
and math scores for charter schools and the average scores for 
their chartering entities for grades 6 through 8 and 9 through 11, 
respectively. Again, in either grade group, the charter schools’ 
scores and their chartering entities’ average scores are comparable.

TABLE C.1

API Scores for Four Selected Chartering Entities’ Charter Schools
Academic Years 1998–99 Through 2000–01

Chartering Entity/Charter School

Date Numbered 
by the State Board 
of Education and 

Eligible for
State Funding

API 
1998–99

API
1999–2000

API 
2000–01

Fresno Unified School District

Carter G. Woodson Public Charter School 5/10/2001 NS NS NS

Center for Advanced Research and Technology (CART) 1/13/2000 NS NS NS

Cornerstone Academy 7/13/2000 NS NS NS

Edison-Bethune Charter Academy 6/11/1999 363 399 446

Fresno Prep Academy 6/11/1999 NS 375 NS

Gateway Charter Academy* 5/12/1999 NS NS 284

New Millennium Institute of Education Charter School 9/11/1998 NS NS NS

Renaissance Charter School 7/13/2000 NS NS NS

School of Unlimited Learning 7/21/1998 355 346 304

Sunset Charter School 6/11/1999 343 424 414

Los Angeles Unified School District

Accelerated School 1/14/1994 574 654 706

California Academy for Liberal Studies 9/7/2000 NS NS 700
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Los Angeles Unified School District–continued

Camino Nuevo Charter Academy 4/12/2000 NS NS 485

Camino Nuevo Charter Middle School 7/11/2001 NS NS NS

CHIME Charter School 10/10/2001 NS NS NS

Community Charter Middle School 6/11/1999 NS 528 590

Crenshaw/Dorsey: Audubon Charter Middle School & Magnet Center 7/14/1999 473 477 485

Crenshaw/Dorsey: Baldwin Hills Charter Elementary 7/14/1999 625 657 695

Crenshaw/Dorsey: Coliseum Street Elementary School 7/14/1999 440 515 532

Crenshaw/Dorsey: Fifty-fourth Street Charter Elementary 7/14/1999 597 653 622

Crenshaw/Dorsey: Fifty-ninth Street Elementary 7/14/1999 503 519 575

Crenshaw/Dorsey: Forty-second Street Charter School 7/14/1999 479 545 553

Crenshaw/Dorsey: Hyde Park Charter School 7/14/1999 349 376 414

Crenshaw/Dorsey: Marlton Charter School 7/14/1999 NS NS NS

Crenshaw/Dorsey: Mid-City Charter Magnet School 7/14/1999 456 508 558

Crenshaw/Dorsey: Seventy-fourth Street LEARN Charter School 7/14/1999 482 506 542

Crenshaw/Dorsey: Sixth Avenue Elementary 7/14/1999 344 417 470

Crenshaw/Dorsey: Tom Bradley Environmental Science 7/14/1999 508 536 560

Crenshaw/Dorsey: View Park Continuation High School 7/14/1999 NS NS NS

Crenshaw/Dorsey: Virginia Road Charter Elementary School 7/14/1999 446 519 600

Crenshaw/Dorsey: Western Avenue Charter School 7/14/1999 435 458 471

Crenshaw/Dorsey: Whitney Young Continuation High School 7/14/1999 NS NS NS

Crenshaw Learn Charter High School 7/14/1999 459 452 455

Fenton Avenue Charter School 9/10/1993 473 509 562

Montague Charter Academy 9/13/1996 444 505 585

Multicultural Learning Center 6/7/2001 NS NS NS

Open Charter Magnet School 5/14/1993 816 840 817

Palisades: Canyon Charter Elementary 7/14/1999 832 850 873

Palisades: Charter High School 7/14/1999 720 707 714

Palisades: Kenter Canyon Charter School 7/14/1999 827 851 882

Palisades: Marquez Charter School 7/14/1999 902 917 893

Palisades: Palisades Charter Elementary 7/14/1999 785 815 839

Palisades: Temescal Canyon Continuation High School 7/14/1999 NS NS NS

Palisades: Topanga Elementary 7/14/1999 794 861 832

Paul Revere Charter/LEARN Middle School 7/14/1999 747 751 747

Valley Community Charter School 7/13/2000 NS NS 650

Vaughn Next Century Learning Center 6/11/1993 443 494 591

Chartering Entity/Charter School

Date Numbered 
by the State Board 
of Education and 

Eligible for
State Funding

API 
1998–99

API
1999–2000

API 
2000–01

continued on next page
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Los Angeles Unified School District–continued

View Park Preparatory Accelerated Charter School 5/12/1999 NS 761 800

Watts Learning Center Charter School 9/11/1997 NS 577 681

Westwood Charter School 9/10/1993 842 872 858

Oakland Unified School District

American Indian Public Charter School 2/9/1996 NS NS 436

Aspire Public School - Oakland Campus 7/14/1999 NS NS 466

Dolores Huerta Learning Academy 7/14/1999 NS NS 504

East Bay Conservation Corps Charter School 12/8/1995 NS 348 NS

Ernestine C. Reems Academy of Technology and Art 7/14/1999 NS NS 440

North Oakland Community Charter School 6/7/2000 NS NS NS

Oakland Charter Academy 6/11/1993 413 425 423

University Preparatory Charter Academy 6/7/2001 NS NS NS

West Oakland Community School 6/12/1998 NS NS 597

San Diego City Unified School District

Audeo Charter School 7/11/2001 NS NS NS

Charter School of San Diego 9/10/1993 510 NS NS

Cortez Hill Academy Charter School 10/11/2000 NS NS NS

Darnall E-Charter School 9/10/1993 559 558 588

Explorer Elementary Charter School 12/8/1999 NS NS 830

Harriet Tubman Village Charter School 1/14/1994 621 620 616

High Tech High Charter School 11/9/1999 NS NS 820

Holly Drive Leadership Academy 10/8/1999 NS 546 504

King/Chavez Academy of Excellence Charter School 11/7/2001 NS NS NS

Kwachiiyao/Ixcalli 1/7/1998 NS 462 500

McGill School of Success 11/8/1995 NS NS NS

Memorial Academy Charter School 11/8/1995 497 NS 448

Museum School 4/14/1995 NS 745 788

Nubia Leadership Academy 9/11/1997 552 682 677

O’Farrell Community School: Center for Advanced Academic Studies 1/10/1994 608 620 620

Preuss School UCSD 11/13/1998 NS 820 800

Sojourner Truth Learning Academy 5/12/1999 NS 618 561

NS - No score available. API scores may not be reported for an individual school for a variety of reasons. For a school to earn an 
API score, it must have valid Stanford 9 test scores for a minimum of 100 students, and those students must have been in 
the school district the previous year. In addition, API scores are not created for county-run schools, community day schools, 
alternative schools, continuation schools, and independent study schools. Finally, the school may not have been open during 
the testing year; or the district superintendent (or principal, if an independent charter school) may have certified that the scores 
obtained on the administration of the Stanford 9 do not reflect the performance of the students at the school.

* Charter revoked in January 2002.

Chartering Entity/Charter School

Date Numbered 
by the State Board 
of Education and 

Eligible for
State Funding

API 
1998–99

API
1999–2000

API 
2000–01
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Agency’s comments provided as text only.

Fresno Preparatory Academy, Inc.
3381 North Bond, Suite 102
Fresno, CA 93726

October 16, 2002

California State Auditor*
Attn: Elaine M. Howle, Auditor
555 Capital Mall, Suite 300
Sacramento, CA 95814

Dear Ms. Howle:

I wish to thank you and all your staff for their tireless and unfortunately unappreciated efforts to 
comply with the request from the Joint Legislative Audit Committee. While we can’t speak for all 
charter schools, we can see that the end result of this process will be a better informed charter 
school with a more streamlined assessment vehicle. 

Fresno Prep Academy is one of many fourth-year charter schools that have seen the charter move-
ment go from its infancy to its awkward adolescence with all the pitfalls and challenges. We have 
seen the transformation of the open-ended charter school law of 1992 to a law that has associated 
with it the bureaucratic red tape of non-charter public schools. This growth process is not without 
problems. It is our hope that a collaborative effort between charter schools and their sponsoring 
agencies will produce highly efficient and productive charter schools. To this end we have taken this 
audit review as a first step in this healing process.

We have attached our responses to those areas pertaining to our charter school and we ask that 
our responses, along with the responses of other charter schools, be taken in the manner in which 
they were intended. We hope that we can shed some light on many of the problem areas of the 
charter school movement.

If there is any further information or materials you might need to complete this document, please 
contact me at your earliest convenience.

Sincerely,

(Signed by: Earl C. Vickers)

Earl C. Vickers, Consultant

* California State Auditor’s comment appears on page 103.
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RESPONSES

Chapter 1

“Sponsoring agencies lack oversight guidelines and do not periodically monitor their char-
ter schools’ performance against the agreed-upon measurable outcomes.”

Fresno Preparatory Academy completed an annual report as well as a compliance review report of 
their charter for their sponsoring agency in the 2001-2002 school year. These two reports were the 
first reports of that nature that were required by Fresno Unified School District in our three years 
of operation. While, in the opinion of some outside sources, these reports may not have sufficiently 
assessed the academic health of our charter schools, they formed a reasonable benchmark begin-
ning for in-depth reports in subsequent years. The whole charter school experience has been a 
learning process for the charters as well as their sponsoring agencies. We are reasonably sure that 
the experience gained with this report will translate to better assessments by all parties.

“Some charter schools assess their students performance against the charters’ measurable 
outcomes in their charters, but other schools do not.”

The measurable student outcomes as detailed in our charter petition are as follows: 1) Academic 
Progress, 2) Job Readiness, 3) Work Experience, & 4) Personal Objectives.

In the fall of 2000-2001, our second school year, Fresno Prep Academy narrowed its student focus 
from a 9-12 high school with an education/business concentration to a transition school for retained 
8th graders and first year 9th graders. This decision was reached by collaboration with our spon-
soring agency. We found that many of our students in the previous year had so many deep-seated 
emotional and academic problems that they became socially ineligible for job shadowing and work 
experience. We worked with our sponsoring agency to attract a student population that had fewer 
problems and could possibly be saved from dropping out of school. This was the first year of State 
mandated retention policies for all districts. Part of the retention process was the development of 
strategies and programs to help the retained student. Fresno Prep became that important program 
in the retention process. We still addressed the needs of continuing students with an independent 
study program that offered core classes along with classes to make them more marketable from an 
employment point of view. We could only measure academic progress and personal progress. Aca-
demic progress can only be measured by a comparison of previous academic levels with academic 
levels at the current date. The paper trail of Cumulative Permanent Records is drastically slowed 
due to the increased numbers of requests for transcripts that are received by local secondary public 
schools in the first months of every school year. This backlog of requests may take months to be 
completed. In many instances we have had to wait a full semester to receive student records. The 
records that we receive may not be current in regards to test scores and special education IEP’s 
or assessments. As is the custom, the test scores for the Sanford9 Tests for the previous school 
year are not made public until the end of October and would not be included in many student 
records. Many of our at-risk students have incomplete testing records due to their high transience 
and attendance levels. Therefore, we can only measure student growth during the time in which 
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we have the student in our program. We have each student do an autobiography and goal projec-
tion at the beginning of the semester to formulate a starting point from which to begin our assess-
ments. We keep a portfolio on each student in order to see and record academic growth. Each 
student is enrolled in the core curriculum along with grade specific electives. The electives we offer 
the ninth grade students is Peer Communication which is a semester class on conflict resolution 
and a semester class of literacy work in a laboratory setting using technology as a tool. We offered 
our independent study program at the request of our sponsoring agency due to the numbers of 
students that leave and enter the district in mid semester. In many cases all of the alternative sites 
in the district are full and the district needed another site that could and would accept continuing 
students temporarily to complete the semester. We enroll these students in independent study and 
continue in the course work that they need so as to allow them to stay on track with their class-
mates and become eligible to re-enter the high school in their attendance area if possible. Many of 
these students have not taken any standardized tests and are with us for a very short time. It would 
be highly improbable to measure one year’s growth academically. In most cases they make what-
ever credits they can while they are here and then move on to other schools. We enroll these stu-
dents in the core classes that they need in order to help them make progress towards graduation.

Chapter 2

“Sponsoring agencies lack policies and procedures for thorough fiscal monitoring and have 
not adequately monitored their charter schools.”

Sponsoring agencies as well as charter schools were not prepared for the complexity of the charter 
school movement. Fresno Unified School District approved our charter proposal in the spring of 
1999 and we went about getting set to open our doors for the 1999-2000 school year. We signed 
a lease on a 40-year-old building that was centrally located in the inner city of Fresno between two 
major freeways and with a municipal bus stop in front of the school. We unrealistically estimated 
our enrollment to be 140 students and received an advance apportionment to get us started. We 
realized very soon that our apportionment money would not cover our costs, especially when the 
City of Fresno building inspectors informed us in the middle of the school year that our building had 
a business B-2 occupancy and we must apply for and complete a change of occupancy to an E-2 
occupancy. We applied for a loan from the Charter School Revolving Loan Fund and we received $ 
250,000 to help in the many start-up costs. We also applied for and received a Federal Implementa-
tion Grant for $ 150,000 to help install our technology equipment to make us eligible to apply for a 
Digital Grant. The start-up loan payment is taken from our monthly apportionment monies in four 
consecutive months in the spring of each year and amounts to $50,000 per year for 5 years. We, 
like our sponsoring agency, found out that we didn’t have the resources or manpower to handle 
all the complexities of running or overseeing a charter school. The end result of all our facility and 
manpower shortages caused us to have a fiscal shortfall. We spent over $ 130,000 on just building 
improvements to complete our change of occupancy. We turned in our first independent audit late 
to our sponsoring agency due to our not anticipating the scope of the audit as well as the length of 
time to complete. 

1
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We feel that our charter school governing board as well as the alternative education division of our 
sponsoring agency are now feeling the result of being under prepared to handle all the complexi-
ties of this process. I feel that our school will become fiscally sound now that building costs will be 
reduced to a minimum and we now are experiencing increased support and advice from our spon-
soring agency.

“Sponsoring agencies do not sufficiently review audit reports or insure that audit findings 
are resolved.”

Fresno Prep experienced the finding of ten (10) problems that were listed in our audit. We 
responded to all the items in detail and sent our district as well as the California Department of 
Education copies of our audit along with responses. We assumed that if our sponsoring agency or 
the Department of Education had any issues concerning the nature of the problems listed in the 
audit or our responses then they would communicate them to us in some form. Our audit stated 
that we were compliant in all areas; however improvements were needed in several areas. We have 
complied with all the improvements and we realize that the audit process is in its self a learning 
process and growth must occur. I doubt that many new charter schools had a perfect audit with no 
improvements recommended. 

We feel that with our unstable fiscal forecast for our state and the backlash from the negative pub-
licity concerning charter schools have cast a cloud of uncertainty on school finance in general. We 
hope to work with our sponsoring agency to insure a collegial atmosphere and mutual understanding.

Appendix B

“Analysis of charter schools’ financial information – fiscal year 2000-2001.”

The concept of a reserve balance for all public schools is all well and good as it relates to overall 
fiscal solvency. I am sure that every charter school would love to have a 5 % reserve balance. The 
real world paints a drastically different picture. Most charter schools have enrollments change from 
month to month and year to year. Most large public schools and districts have a reasonable secure 
student base to begin each school year to allow for adequate staffing and facilities. Cash flow is 
not usually an issue in these large schools/districts. Charter schools are faced with last minute 
hires and lay-offs to accommodate student population levels. I hope that all the parties involved 
in this issue can understand that charter schools have a difficult time acquiring experienced staff 
especially when most districts can offer lifetime benefits for those employees that demonstrate long 
tenures with the district. 

Most people in education are painfully aware of the pending budget cuts for education and uncer-
tainty of our fiscal future. Most people are not aware that most large districts will take out short-term 
loans to ride through the tough times. Most charter schools with 3 or 4 years of experience are not 
a very good candidate for loans and therefore must make due with what they have. 

There is relief on the horizon with the incorporation Prop 39 monies for charter schools to request 
facilities from a district that has children in the charter school. Fresno Prep has made a request for 
facilities from their sponsoring agency for the 2003-2004 school year. The number one cause for 
fiscal problems for most charter schools is facilities and this proposition could make a significant 
impact on school fiscal climate. 
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COMMENT
California State Auditor’s Comment 
on the Response From the
Fresno Preparatory Academy

To provide clarity and perspective, we are commenting on 
the Fresno Preparatory Academy’s (Fresno Prep) response 
to our audit report. The number below corresponds to the 

number we placed in the margin of Fresno Prep’s response.

Although the term “sponsoring agency” is in the statutes, we 
have changed the term to “chartering entity” to more closely 
conform to the language of the Charter Schools Act of 1992. The 
change in term does not affect any of the findings or recommen-
dations in our report.

1
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Agency’s comments provided as text only.
 

Fresno Unified School District         
2309 Tulare Street
Fresno, CA 93721-2287

October 24, 2002
 
 
California State Auditor*
Bureau of State Audits
555 Capitol Mall, Suite 300
Sacramento, Ca 95814
 
 
Attention: Elaine M. Howle
    
 
 
Dear Ms. Howle:
 
Enclosed is the Fresno Unified School District’s Executive Summary and Response to the audit
report from your office.
 
Please contact Dr. Marilyn Shepherd, Administrator, Student Support Services, 559 457-3913, if
you have any questions.
 
Thank you.
 
Sincerely,
 
(Signed by: Santiago V. Wood)
 
Santiago V. Wood, Ed.D.
Superintendent

Enclosures

* California State Auditor’s comments begin on page 127.
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FRESNO UNIFIED SCHOOL DISTRICT’S RESPONSE
TO CALIFORNIA STATE AUDITOR’S OCTOBER 15, 2002 DRAFT AUDIT
ENTITLED “CALIFORNIA’S CHARTER SCHOOLS: MONITORING AND

OVERSIGHT AS ALL LEVELS COULD BE STRONGER TO ENSURE CHARTER
SCHOOLS ACCOUNTABILITY”

 

EXECUTIVE SUMMARY
 

The Fresno Unified School District believes the State Auditor’s report is fundamentally flawed.
The audit’s flaws appear to arise from a fundamental misunderstanding of charter school law,
which manifested itself in the audit’s creation of its own particular (and statutory unfounded)
criteria for evaluating school district oversight of charter schools. While audits of most State
government subdivisions and programs would be routine and would likely involve similar
standards, charter schools are truly a unique creation of the State Legislature. Charter schools are
not, and never were intended to be, to be overseen, supervised and managed as if they were an
ordinary subordinate department, bureau or office of the school district, and thus cannot be fairly
evaluated in this way.

One would reasonably expect that such an audit would evaluate how a specific statutory scheme
is being carried out in the field, and then make recommendations as to how the laws could be
improved. Instead, the audit appeared to start by first generating its own ideas of what the law
should require with respect to charter school oversight, and then measured school districts
against this artificial standard. Predictably, the audit concludes school districts have failed to
meet the audit’s newly created standards. What is most confounding is that the audit actually
could make constructive suggestions about how oversight of charter schools might be improved. 

The following points relating to basic deficiencies in the audit are addressed in detail by Fresno
Unified:

• The audit relies on the reference to “accountability” in Education Code section 47601, 
without acknowledging all of the intent behind the creation of charter schools and even 
misunderstanding “accountability “ in the context of charter schools.

• The audit demonstrates basic misunderstanding of charter school law through its 
repeated misuse of charter school terminology.

• The audit contradicts charter school law by criticizing school districts for tolerating “non-
objective” pupil outcomes, and defines “academic performance” as the only acceptable 
measurable pupil outcome to be identified and pursued by charter schools. 
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• Rather than acknowledging the real limitations and absence of legal authority existing 

in current charter school law, the audit “implies” duties and assumes the existence of 
powers which do not legally exist.

• The audit fails to acknowledge the existing statutory limitations to demanding financial 
reports from charter schools.

• The audit ignores the statutory requirement that a charter school’s annual  independent 
financial audits meet “generally accepted accounting principles”, and  creates its own 
standard for audits, and then chastises school districts for not  unlawfully imposing them 
on charter schools.

• While the Charter Schools Act expressly freed charter schools from Education Code 
requirements, the audit has reimposed the Education Code’s budgetary reserve 
requirements.

• The audit repeatedly asserts that chartering agencies can and should “withhold fees” 
despite the fact that no legal authority exists for such withholding.

• The audit creates strict accounting standards for school district expenses relating to 
charter schools and then condemns districts for not meeting the new standards.

In addition to all of the general deficiencies of the audit as set forth above, the audit also makes
specific statements directed to Fresno Unified which are inaccurate, misleading or otherwise
objectionable. The District’s response identifies and challenges 15 specific statements in the
audit related specifically to Fresno Unified.

It is our expectation that the State Auditor will give due consideration to our response, and
ultimately concur with our recommendation and request that the starting point of the audit, its
understanding of charter school law and definition of standards, be re-worked from scratch. 
Specifically, it would be helpful for the audit team if charter school law experts were brought
into the process at the beginning. Such charter school law experts could include representatives
from charter school advocacy groups and school districts with knowledge of the law and real
world experience in applying it. Additionally, the process should be transparent and open to
input from the districts who are the subject of the audit.

Alternatively, we note that Education Code section 47616.5 requires the Legislative Analyst to
contract for a comprehensive neutral evaluation of the entire charter school system, with the
report to be submitted by July 1, 2003. This statutorily mandated report process easily exceeds
the current audit in both scope and resources. Accordingly, rather than re-work the current audit
from scratch, it may make sense to take no action and simply defer analysis, conclusions and
recommendations to the Section 47616.5 report.
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FRESNO UNIFIED SCHOOL DISTRICT’S RESPONSE
TO CALIFORNIA STATE AUDITOR’S OCTOBER 15, 2002 DRAFT AUDIT
ENTITLED “CALIFORNIA’S CHARTER SCHOOLS: MONITORING AND

OVERSIGHT AS ALL LEVELS COULD BE STRONGER TO ENSURE CHARTER
SCHOOLS ACCOUNTABILITY”

 
OCTOBER 24, 2002

A. Introduction

The Fresno Unified School District believes the State Auditor’s report is fundamentally flawed.
The audit’s flaws appear to arise from a fundamental misunderstanding of charter school law,
which manifested itself in the audit’s creation of its own particular (and statutory unfounded)
criteria for evaluating school district oversight of charter schools. While audits of most State
government subdivisions and programs would be routine and would likely involve similar
standards, charter schools are truly a unique creation of the State Legislature. Charter schools are
not, and never were intended to be, to be overseen, supervised and managed as if they were an
ordinary subordinate department, bureau or office of the school district, and thus cannot be fairly
evaluated in this way.

One would reasonably expect that such an audit would evaluate how a specific statutory scheme
is being carried out in the field, and then make recommendations as to how the laws could be
improved. Instead, the audit appeared to start by first generating its own ideas of what the law
should require with respect to charter school oversight, and then measured school districts
against this artificial standard. Predictably, the audit concludes school districts have failed to
meet the audit’s newly created standards. What is most confounding is that the audit actually
could make constructive suggestions about how oversight of charter schools might be improved. 

It is our recommendation and request that the starting point of the audit, its understanding of
charter school law and definition of standards, be re-worked from scratch. Specifically, it would
be helpful for the audit team if charter school law experts were brought into the process at the
beginning. Such charter school law experts could include representatives from charter school
advocacy groups and school districts with knowledge of the law and real world experience in
applying it. Additionally, the process should be transparent to the districts who are the subject of
the audit. For example, there are many ambiguities in charter school law, and these ambiguities
have been interpreted in many different ways. The legal interpretations and positions adopted by
the audit team should therefore be explained and supported by reasoned legal analysis, available
for review and comment by the school districts. Where ambiguities in the law are not clearly
resolvable, the audit should allow for the different interpretations by different school districts or
suggest legislative clarifications, not criticisms of school districts for their inability to enforce
ambiguous laws.
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Alternatively, we note that Education Code section 47616.5 requires the Legislative Analyst to
contract for a comprehensive neutral evaluation of the entire charter school system, with the
report to be submitted by July 1, 2003. This statutorily mandated report process easily exceeds
the current audit in both scope and resources. Accordingly, rather than re-work the current audit
from scratch, it may make sense to take no action and simply defer analysis, conclusions and
recommendations to the Section 47616.5 report.

B. General Flaws and Deficiencies throughout the Audit

1. The audit relies on the reference to “accountability” in Education Code section 47601, 
without acknowledging all of the intent behind the creation of charter schools and even 
misunderstanding “accountability “ in the context of charter schools.

The audit is based upon an initial misunderstanding of charter school law, resulting in the
creation of unsupported expectations based more upon what the auditors wanted charter school
law to be, rather than what it actually is. The audit appears to begin and end its interpretation of
charter school law with subdivision (f) of Education 47601, which sets forth the Legislature’s
intent regarding the accountability of charter schools. But charter schools do not exist for the
purpose of being held accountable to public school districts. To the contrary, the essence of
charter schools is found in the other subdivisions of Section 47601, which state that charter
schools are intended to encourage “different and innovative teaching methods”, “increase
learning opportunities”, “create new professional opportunities”, and “provide parents and pupils
with expanded choices in the types of education opportunities”. 

Furthermore, Education Code section 47601 also intends that charter schools “provide vigorous
competition” to existing public schools. Given this intent behind charter school law, even the
audit’s understanding of its sole standard, accountability, is called into question. While the audit
views charter schools as being solely accountable to school districts, Section 47601 does not
identify to whom charter schools are to be held accountable, but simply states the intention that
they be accountable. Given the “vigorous competition” intended to occur with existing schools
of school districts, the Legislature apparently understood that a charter school could not fairly
compete with a school district while at the same time being subject to aggressive monitoring,
excessive accountability standards, and intrusive corrective action. More than anything else,
charter schools have been defined so as to be strictly accountable to parents and pupils–unlike the
schools of public school districts, no pupil in the State is required to attend a charter school, and
every student in the State is free to attend a charter school. Ultimately, the choices of parents and
pupils to attend any given charter school will determine the ultimate success or failure of that
charter school.

Ultimately, the audit fails to understand that charter schools are not, and never were intended to
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be, subdivisions of school districts, to be supervised as if they were a subordinate department,
bureau or office of the school district, and thus cannot be fairly evaluated in this way.

2. The audit demonstrates basic misunderstanding of charter school law through its 
repeated misuse of charter school terminology.

 
The terminology used throughout the audit suggests a fundamental misunderstanding of the
statutorily created relationship between a chartering agency and a charter school. The following
are examples of the misleading terminology which permeates the audit:

(a) “Sponsoring Agencies” and “Sponsors”. The audit elects to refer to chartering agencies 
repeatedly and exclusively as the “sponsors” of charter schools. In the Charter Schools Act 
agencies that grant charters to charter schools are referred to as the “Chartering agency” for 
good reason. To “sponsor” something implies supporting, endorsing, or vouching for it. When a 
charter petition is submitted to a chartering agency, it is legally irrelevant whether the charter-
ing agency supports, endorses or can otherwise vouch for a charter school. Education Code 
section 47605 requires a chartering agency to grant a charter unless the specified grounds 
are established for denying the charter. These grounds do not include whether the chartering 
agency endorses or supports the charter school. In fact, many charter schools existing today 
were granted charters not only without express endorsement or approval of a school district, 
but despite opposition from the school districts. The term “sponsoring agency” came into use 
in 1999 as a term of art with respect to the funding scheme for charter schools, as a way to 
delineate which public entity is required to front a portion of property taxes to charter schools 
pursuant to Education Code section 47635. Its use throughout this audit demonstrates both 
a basic misunderstanding of the law, as well as a potential predisposition against chartering 
agencies. 

(b)  “Charter agreements”, “Agreed-upon provisions” and “Charter represents an agree-
ment between it and the sponsoring agency”. A charter is not an agreement. The charter 
school and chartering agency do not “agree” to a charter. A school district that receives a 
charter petition has no legal authority to negotiate any terms of the charter and has no ability 
to deny a charter absent establishing the grounds specified by Education Code section 47605. 
An agreement can be generally understood as terms and conditions voluntarily negotiated 
and assented to between two or more parties and which define the rights and responsibili-
ties of the parties. A charter, on the other hand, can be generally understood as a document 
which defines the goals, characteristics, and practices of the charter school, and binds only 
that one entity. By referring to charters as “agreements”, the audit implies a voluntary consent 
to everything in the charter by the chartering agency. But such consent does not exist nor is it 
intended to be a requirement for the granting of a charter. By implying such consent, the audit 
seems to be bolstering its own idea of what the relationship should be between a chartering agency 
and charter school, an idea without a basis in existing law and which should more appropri-
ately be presented as a legislative recommendation than used against school districts as if it 
were existing law.
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(c) “Approve charters”. Again, the audit misleads by choosing to use its own word, “approve”, to 
refer to the granting of a charter by a chartering agency, rather than the statutory terminology. 
The Charter Schools Act does not require nor even expect that an agency which receives a 
charter petition will “approve” of the charter school. Charter schools are intended to compete 
directly with existing public schools, and as such, their existence cannot be subject to the 
actual approval of the school district. Chartering agencies are required by Education Code 
section 47605 to grant a charter petition in all circumstances, unless it can establish the speci-
fied grounds for denying a charter petition.

(d) “Fiscal health” and “Academic health”. Again, nowhere in charter school law does there 
exist a standard of “fiscal health” or “academic health” which a charter school must meet 
and which a chartering agency must “ensure” or take “corrective action”. While new laws and 
regulations creating and defining such standards might or might not be warranted, rather 
than simply making this recommendation the audit once again assumes that this standard 
already exists and then criticizes school districts for not ensuring it is met. Further, as stated 
elsewhere in this response, the Legislature gave chartering agencies only one power to take 
corrective action, the power to revoke a charter. Education Code section 47607, setting forth 
the grounds for revocation, does not refer to concerns over “fiscal health” or “academic health” 
that may lead to problems in the future. Under Section 47607, unless a charter school fails 
“to meet generally accepted accounting principles, or engaged in fiscal mismanagement”, a 
charter may not be revoked. While poor “fiscal health” (never specifically defined by the audit) 
would not be a good thing, such a charge would likely fall short of the statutory grounds of 
engaging  in fiscal mismanagement or failing to meet generally accepted accounting prin-
ciples.

(e) “Academic Monitoring”. This is a phrase invented by the audit but which has no actual basis 
in charter school law. While the audit may believe “academic monitoring” powers should be 
added to the law, they do not now exist. Further, the Legislature which enacted the charter 
school laws may very well object to “academic monitoring” by school districts, coupled with 
actual power to “take corrective actions”. Such pervasive monitoring and oversight of char-
ter school curriculum would be antithetical to one of the basic premises underlying charter 
schools. Charter schools are expected to experiment, be innovative, and provide an education 
different from the existing public school structure. Having a public school district monitor and 
correct the academic programs of charter schools would defeat one of their very purposes.

 

3. The audit contradicts charter school law by criticizing school districts for tolerating 
“non-objective” pupil outcomes, and defines “academic performance” as the only 
acceptable measurable pupil outcome to be identified and pursued by charter schools. 
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While academic performance would certainly be a significant measure of a charter school’s
success, the audit proceeds as if this is the exclusive measure of whether a charter school is
pursuing or meeting its pupil outcomes. Further, the audit suggests that charter schools should
have only objectively measurable student outcomes. The audit states:

As Table 4 shows, all 12 of the sample schools had at least two outcomes in their charter
agreement that could be measured objectively and were adequate indicators of student
academic performance. However, 34 percent of the outcomes listed in the schools’
charters were not related to academic performance. Objective measures of student
performance are important because they provide clear indicators against which a school
can measure itself and demonstrate to others its accountability. 

(The audit’s basic misunderstanding of the chartering agency-charter school relationship
is addressed elsewhere in this report--here it is evidenced by reference to the “charter
agreement” (a charter is not an agreement) and the “sponsoring agency” (a chartering
agency does not “sponsor” a charter school)). 

The audit than goes on to criticize the goal of increased attendance as not sufficiently measurable
with respect to academic performance, and states that it has therefore ignored any successful
charter school efforts toward assessing and meeting this goal. 

Once again, the audit creates its own definition of what is an appropriate measurable pupil
outcome for charter schools (“objectively measurable academic performance”), then proceeds to
condemn school districts for not forcing this definition on “its” charter schools. The requirement
that charter schools identify and pursue measurable pupil outcomes is found in Education Code
section 47605(b)(5)(B), which requires the charter school to provide a reasonable description in
its charter of the following:

The measurable pupil outcomes identified for use by the charter school. “Pupil
outcomes” for purposes of this part, means the extent to which all pupils of the school
demonstrate that they have attained the skills, knowledge, and attitudes specified as goals
in the school’s educational program. (Emphasis added.)

First, the audit’s requirement that “objectively measurable” standards of “academic performance”
be used to judge whether pupil outcomes are being adequately monitored by school districts and
charter schools is contrary to the statutory law, which expressly allows for outcomes related to
skills and attitudes, in addition to objectively measurable knowledge. Using the example of
increased attendance, which was dismissed by the audit as unacceptable, it is easy to understand
how this measure would be relevant to achieving goals related to skills and attitude. Showing up
consistently for class, regardless of one’s test scores, demonstrates the basic (yet frequently
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overlooked) job skill of showing up for work every day, as well as a positive attitude toward
learning. With respect to attitude, low test scores combined with increased attendance could
even suggest the development of the desirable attitude of persistence in the face of adversity. 
While such goals would be expressly permitted by statute, and even encouraged by the intent of
the Charter Schools Act, they apparently do not fit into the audit’s preconception of what the law
should be, and thus the law itself is ignored.

4. Rather than acknowledging the real limitations and absence of legal authority existing 
in current charter school law, the audit “implies” duties and assumes the existence of 
powers which do not legally exist.

The legal starting point for the audit’s creation of standards it then applies to school districts is,
admittedly, an implication. The audit concedes that there is no express statutory (or regulatory)
requirements, directions or guidance regarding how and to what extent a chartering agency
should carry out its oversight of a charter school. Undaunted, the audit simply asserts, without
legal support, that all of its newly created standards for oversight are “implied” by the law. The
audit then goes so far as to express “surprise” when they discover school districts have not
necessarily recognized the same implied standards assumed to exist by the audit.

One example can be found in the following sentence, which criticizes a specific chartering
agency for failing to do that which it has no legal authority to do: 

By not monitoring its charter schools effectively, [the school district], as a sponsoring
agency, may not ensure that its schools are providing students with a suitable curriculum
and education opportunities and cannot identify when corrective action is necessary.

Putting aside the misuse of terminology which implies a relationship and control which does not
exist, here the audit implies powers that do not legally exist, and then criticizes a school district
for not exercising the fictional powers. Nowhere in the Charter School Act are chartering
agencies given the responsibility or power to ensure that a charter school is providing its students
with a suitable curriculum and educational opportunities. The Charter School Act was carefully
crafted to prevent chartering agencies from imposing their view of what is a “suitable”
curriculum or what “educational opportunities” should be offered to the students of a particular
charter school. Charter schools have been intentionally protected from any such interference by
districts in order to allow for innovation and experimentation.

Even if, in the above example, a chartering agency were legally permitted to determine the
suitability of a charter school’s curriculum, the audit misidentifies the possible remedies of a
chartering agency. Throughout the audit school districts are chastised for not taking “corrective
action”, which is never quite defined, but is identified as a separate action than revoking a
charter. Legal authority to take “corrective action” short of revocation simply does not exist. As
stated above, the Charter Schools Act was structured so as to prevent chartering agencies
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meddling, micro-managing or otherwise interfering with the operation of charter schools. 
Chartering agencies were entrusted with only one power to control the operations of an existing
charter school--the ultimate power to revoke a charter and permanently close its doors pursuant
to Education Code section 47607. The audit’s failure to understand this fundamental limitation
on chartering agencies is evident throughout the report, and leads to baseless criticisms of school
districts. In addition to giving chartering authorities just that one big stick of revocation, section
47607 limits the grounds for revocation. A charter may not be revoked for concerns about the
“suitability” of its curriculum or differences of opinion regarding “educational opportunities” for
charter students. A charter may be revoked only when the chartering agency finds that the
charter school:

1. Committed a material violation of any of the conditions, standards, or procedures  set 
forth in the charter. 

2. Failed to meet or pursue any of the pupil outcomes identified in the charter.

3. Failed to meet generally accepted accounting principles, or engaged in fiscal 
mismanagement.

4. Violated any provision of law.

Given the structure and intent of the Charter Schools Act, in practice only a few chartering
agencies have taken the drastic step of revoking a charter, and only in response to the most
serious grounds.

5. The audit fails to acknowledge the existing statutory limitations to demanding financial 
reports from charter schools.

When school districts are able to stretch the law and require more accountability of charter
schools, they should be commended by the audit. Instead, such efforts are used to criticize any
other instances where a school district did not take such aggressive action.

A clear example of this is the way some school districts have effectively used the Memorandum
of Understanding (MOU) to get charter schools to provide financial information above and
beyond what is required by statute. In a typical MOU, the school district agrees to provide
certain services to the charter school, typically for a fee. As part of the agreement, some school
districts, such as Fresno, require charter schools to submit preliminary financial reports in
addition to the Annual Financial Audit. Rather than commend such school districts for
successfully negotiating such terms with its charter schools, the audit considers this to be a
minimum standard that all school districts must meet, and then condemns those that do not. 
Again, however, the newly created standard has no basis in the current charter school law.
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First, the Charter Schools Act limits the what financial documents may be required of a charter
school. This is consistent, as stated elsewhere herein, with a statutory scheme premised on
freeing and protecting charter schools from existing school district burdens. A school district is
only permitted to impose those burdens on a charter school that it is expressly allowed to impose
by statute. With respect to financial documents, there are two provisions that reference a
requirement. The first is Education Code section 47605(b)(5)(I), requiring the charter petition
(as stated above, a non-negotiated document created by the charter school promoters) to state the:

manner in which annual, independent, financial audits shall be conducted, which shall
employ generally accepted accounting principles, and the manner in which audit
exceptions and deficiencies shall be resolved to the satisfaction of the chartering
authority.

The second is Education Code section 47604.3, which states:

“A charter school shall promptly respond to all reasonable inquiries, including, but not
limited to, inquiries regarding its financial records, from its chartering authority or from
the Superintendent of Public Instruction and shall consult with the chartering authority or
the Superintendent of Public Instruction regarding inquiries.”

The first requirement above, that an annual audit be conducted, does not in any way require
preliminary, supplemental, interim or additional financial reports to be generated by a charter
school. The second requirement only allows financial records to be available for inspection–it
does not require a charter school to generate any additional financial reports at the request of the
chartering agency. Conceivably, a district could review all of the invoices, receipts, and other
records of a charter school and then generate its own desired interim report–effectively
conducting its own full-scale continuous audit of the school–but that is clearly not the intention
of the statutes. Thus, there is simply no legal authority for a school district to require a charter
school to generate and present any financial report to the district other than the annual,
independent, financial audit. 

Notwithstanding this statutory limitation, some school districts have nevertheless been able to get
some additional financial reports from some charter schools through use of an MOU. There is
nothing, however, in the Charter School Act that even requires a charter school to negotiate or
enter into an MOU with a school district on any terms. The only statutory reference to such an
agreement is in Education Code section 47613, which permits the oversight charge, and then
goes on to state that this section “shall not prevent the charter school from separately purchasing
administrative or other services from the chartering agency or any other source.” If a charter
school does not want to enter into an MOU with a school district, there is nothing a district can
do. The limited grounds for denying a charter petition under Section 47605 do not include a
charter school’s failure to enter into an MOU with a district. The only other leverage a district
might have, the revocation powers of Education Code section 47607, similarly do not allow a
charter to be revoked for failing to enter into an MOU with a district. Many charter schools are
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well aware of these statutory limitations and choose not to enter into any kind of MOU with a
district, or choose to use this freedom to negotiate non-restrictive terms in the MOU. Charter
schools are generally not motivated to voluntarily agree to increased financial reporting
requirements.

Given the limitations on what financial reporting a school district can require of charter schools,
one would expect the audit to commend those districts which are able to get additional financial
reports from charter schools. The audit, however, makes incorrect assumptions about the current
state of charter school law, and then condemns districts for not meeting the audit’s assumptions.

6. The audit ignores the statutory requirement that a charter school’s annual independent 
financial audits meet “Generally Accepted Accounting Principles”, and creates its own 
standard for audits, and then chastises school districts for not unlawfully imposing 
them on charter schools.

The only statutory auditing standard by which charter schools are required to perform their
annual independent financial audits is that they meet “generally accepted accounting principles”
(GAAP). The audit, however, has created a new standard for charter school audits, one which
requires the charter school audit to address all of the specific statutory requirements of charter
schools, such as tests of average daily attendance, a charter school’s compliance with
standardized testing, meeting minimum instructional minute requirements, employing properly
credentialed teachers, and all other statutory requirements.

While the audit’s recommendations on adding specific requirements to a charter school’s annual
independent financial audit might have merit, once again the audit assumes that its preferences
already exist as current law, and then chastises districts for not meeting the fictional standards. 
The audit completely refrains from referring to GAAP anywhere, and goes so far as to delete any
mention of the statutory requirement from its restatement of existing law. The audit cites
Education Section 47605’s audit requirement as follows: “Annual, independent, financial audits
shall be conducted”, followed by: “Audit exceptions and deficiencies shall be resolved to the
sponsoring agency’s satisfaction.” Section 47605(b)(5)(I), however, requires charter schools to
describe the following:

“The manner in which annual, independent, financial audits shall be conducted, which
shall employ generally accepted accounting principles, and the manner in which audit
exceptions and deficiencies shall be resolved to the satisfaction of the chartering
authority.” (Emphasis added to statutory language deleted from audit’s version.)

Furthermore, the only leverage a school district has to enforce this requirement is the threat of
revocation pursuant to section 47607(b)(3), the specific ground being limited to when the charter
school:
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“failed to meet generally accepted accounting principles, or engaged in fiscal
mismanagement.” (Emphasis added.)

Chartering agencies simply do not have the legal authority to require any more of a charter school
than an annual, independent, financial audit, meeting generally accepted accounting principles.

Possibly the clearest statement in the audit which reveals both the audit’s fundamental
misunderstanding of charter school law, as well as the desire to portray the audit’s preferences as
existing law is as follows:

“Although we recognize that charter school audits are not required to conform to these
guidelines, if the sponsoring agencies required their application as part of the charter
agreement, the resulting audits would provide a more complete picture of the charter
schools’ financial position.”

First, the audit actually concedes that charter schools have no legal obligation to meet the
standards by which the audit is judging them and the school districts. The audit then goes on to
recommend that school districts simply require the insertion of these heightened standards in
charter petitions. This would be illegal. Under Education Code section 47605, chartering
agencies may deny charters only on specified grounds–the chartering agency has no power to
require the insertion of any additional requirements, let alone additional non-statutory audit
requirements. The audit also refers to the charter petition as an “agreement”–which it is
definitely not. Chartering agencies have no legal right to negotiate any aspect of a submitted
charter petition. Again, the agency can only grant or deny the charter on limited grounds. 
Further, while it may be helpful to obtain “a more complete picture of the charter school’s
financial position”, the chartering agency can only take action to revoke a charter if the school
fails to meet generally accepted accounting principles or engages in fiscal mismanagement. This
is a high standard for action which does not necessarily allow for revocation based on
generalized concerns over a charter school’s fiscal health.

7. While the Charter Schools Act expressly freed charter schools from Education Code  
requirements, the audit has reimposed the Education Code’s budgetary reserve 
requirements.

The Charter Schools Act deliberately exempts charter schools from almost all laws governing
school districts. Education Code section 47610 states:
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 A charter school shall comply with this part and all of the provisions set forth in its
 charter, but is otherwise exempt from the laws governing school districts except all of the
 following:

(a) As specified in Section 47611.

(b) As specified in Section 41365

(c) All laws establishing minimum age for public school attendance.

Notwithstanding this basic premise of charter school law, the audit has concluded that charter
schools should meet State Department of Education regulations requiring and defining the size of
an appropriate reserve balance in public school district budgets. Again, rather than simply
recommend to the Legislature that the laws be changed to impose this new requirement on
charter schools, the audit simply assumes it already exists as a legal requirement and then
proceeds to condemn school districts for not forcing the fictional requirement on charter schools. 
The audit states:

“Further, the Department of Education (department) established regulations that a district
should maintain a reserve balance of between 1 percent and 5 percent, depending on the
district’s overall average daily attendance (ADA), to cover requirements in succeeding
fiscal years. The required reserve balance is based on a ratio of fund balance to annual
expenditures. By maintaining a reserve balance, charter schools would have a stronger
financial position; therefore, according to the department’s regulations, the charter
schools would need to maintain a fund balance of between 3 percent and 5 percent of
annual expenditures.”

It might be a good idea to impose a mandatory budget reserve requirement on charter schools,
although the real world experience of charter schools is that their financial circumstances differ
greatly from established public school districts. In any event though, such a requirement does not
legally exist today, and to criticize districts for not enforcing it is patently unfair. 

8. The audit repeatedly asserts that chartering agencies can and should “withhold fees” 
despite the fact that no legal authority exists for such withholding.

At several points in the audit, the school districts’ authority to “withhold funding” from a charter
school is mentioned as if this were legal or even possible. In fact, school districts have not been
given the leverage of being able to “withhold funds” from charter schools. Education Code
section 47613 states, in relevant part:
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“. . . a chartering agency may charge for the actual costs of supervisorial oversight of a
charter school . . .”

As there is no express authorization to withhold charter school funding, many school districts
follow the letter of the law and will “charge” a charter school by sending it a bill for the 1%
amount. Even if a school district were to decide to withhold funding without any express legal
authority, most charter school funding does not actually pass through school districts. Since
1999 most new charter schools are directly funded by the state, with dollars being transferred
directly from the State Treasury to the county treasury, and then directly to the charter schools. 
This funding never passes through school districts, and thus cannot be withheld. The only
potential funding to withhold would be the in lieu property tax transfers from districts to charter
schools required by Education Code section 47635. This property tax transfer requirement is not
considered additional funding given that it is offset dollar-for-dollar from the ADA direct
funding to charter schools. Rather, this property tax transfer assists charter schools with
managing the very real cash flow challenges that arise in the creation of a new charter school. 
Withholding this crucial cash flow from charter schools, rather than “charging” for oversight,
without express legal authorization could very well result in a successful legal challenge by a
charter school. While giving this power to school districts may or may not be a good idea, this is
a decision for the Legislature, and the audit should not treat the issue as having already been
decided.

9. The audit creates strict accounting standards for school district expenses relating to  
charter schools and then condemns districts for not meeting the new standards.

Given the overall critical tone of the audit, it is not surprising that audit would hope to expose
any school districts which may be double-charging the State for the costs of charter school
oversight. But in this instance, the audit has not any exposed any actual wrongdoing. Rather, the
audit has determined that school districts should have tracked and documented all of their charter
school oversight costs in order to make sure that their 1% charge to charter schools is consistent
with actual costs of oversight. By not following this standard, the audit concludes that it would
be possible for school districts to potentially double-charge the State when submitting a
mandated cost claim. The appropriate conclusion from this analysis that can be fairly stated is
that the current lack of expense tracking by school districts allows for potential abuse through
double-charging. The appropriate recommendation to make from this conclusion is that school
districts should track and document charter school expenses. In practice, the recommendation
would likely become moot, as many districts are already attempting to better document charter
school expenses in order to obtain reimbursement, whether from charter schools or the State.

The audit, however, chooses to make a confrontational accusation more befitting of a tabloid
headline than an unbiased audit, proclaiming: “School Districts may be double-charging the
State”. It is easy to see how unfair this accusation is by hypothetically applying it every situation
where an audit determines that more rigorous accounting procedures might be warranted (which
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probably encompasses most audits). For example, if the audit concluded that better expense
report verification systems are required for State employees, the comparable headline would be
“Employees may be stealing from State!”. It is analogous to the difference between pointing out
someone’s incorrect statements and proclaiming that the person may be a compulsive liar.

Under current charter school law, of course, there is no clear guidance as to what tracking and
documenting may be required for charter school expense. Nowhere in the Charter Schools Act
are school districts even expressly required to track their expenses associated with oversight of a
charter school. The statute at issue, Education Code section 47613, states, in relevant part, only
the following: 

“. . . a chartering agency may charge for the actual costs of supervisorial oversight of a
charter school . . .”

The audit extrapolates from this language a standard regarding how and to what degree charter
school expenses incurred by a school district must be specifically tracked and documented. 
While such a requirement regarding how and to what extent school districts track and document
charter school expenses is certainly not an unreasonable proposition, such a requirement is not
currently defined in charter school law. With respect to this matter, simple clarifying guidelines
issued by an appropriate State agency may very well achieve the desired results as a practical
matter. 

C. Specific Flaws and Deficiencies in the Audit with Respect to Fresno Unified School 
District

 
In addition to all of the general deficiencies of the audit as set forth above, the audit also makes
specific statements directed to Fresno Unified which are inaccurate, misleading or otherwise
objectionable.

The District objects to following specific statements, identified by the page number
corresponding to the October 15, 2002 Draft Report:

1. “..(Fresno) does not have guidelines to monitor charter schools and does not always 
periodically monitor its charter schools’ academic performance relative to the charter 
agreement.” (Page 24)

Table 3 (pg. 24) gives an overview of academic monitoring of charter schools by sponsoring
agencies. One column of the table evaluates the districts based on their written guidelines. The
District would like to emphasize that “written guidelines” are not mentioned or required by
charter school law. In addition, the report states “...Fresno Unified school District (Fresno) does
not have guidelines to monitor charter schools...” (pg. 24), which is inaccurate. Fresno has
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guidelines that were set out in the annual report and the process for the District’s compliance
review of charter schools. The report further states “...(Fresno) does not always periodically
monitor its charter schools’ academic performance relative to the charter agreement” (Pg. 24). 
While periodic monitoring of academic performance is the unstated expectation of the audit
team, current charter law under which Fresno was operating does not require this type of
monitoring. However, the District did engage in an annual review of the charter school’s
performance in performing its oversight duties.

2. “...Fresno still lacks a written monitoring plan and an adequate process to ensure that 
its charter schools achieve academic outcomes they set forth in their charter 
agreements.” (pg 25)

Fresno disputes this statement, as the charter school compliance review process that the District
utilizes provides a comprehensive process to evaluate all of the fifteen elements of the charter
petition.

3. “Although Fresno had six of its nine charter schools participate in a Review of Compli-
ance with Charter Provisions (compliance review) beginning in November 2001,...” (pg. 25)

This statement is inaccurate as Fresno had seven of its ten charters participate in the compliance
review. 

4. “...Fresno required the six schools to describe how they had measured student 
outcomes.” (pg. 25)

Again, Fresno required the seven schools to participate to describe this particular element.

5. “However, Fresno did not associate the schools’ responses with the measurement 
criteria described in the charter, nor did Fresno verify the accuracy of the schools’ 
responses.” (Pg. 25)

The charters provided the objective measurement data in their responses to the compliance
review, such as STAR 9, proficiency test, and other testing information. These measurements are
considered the primary indicators of student progress, as with all of the District’s schools. 
Consideration of other subjective data would not provide an appropriate measure of the charter
schools’ “academic health.”
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6. “For example, in its compliance review for Renaissance Charter School (Renaissance), 
Fresno listed that the school administers proficiency tests, comprehensive tests of 
basic skills, and the Stanford 9. However, the charter  agreement, we found references 
to three other methods of measurement, including grade point averages, graduation 
rates, and portfolios, none of which the district included in its compliance review of 
Renaissance.” (Pg. 26)

The assessments referenced in the Renaissance report were better indicators of students’ progress
versus grade point averages, graduation rates, and portfolios. The assessments that the District
utilized to assess Renaissance’s progress were more objective than the ones mentioned in their
petition, which are highly subjective. To rely on the indicators of grade point average, graduation
rate and portfolios would have based student progress on factors that varied from teacher to
teacher. The audit team’s limited knowledge of California’s current standards for assessing
school progress is evident in this particular finding.

7. “Even though these agreed-upon measures were not included in the compliance 
review, Fresno deemed the school ‘compliant’.” (Pg. 26)

Fresno deemed the school compliant since the school completed appropriate student assessments
and analyzed the results to determine areas for improvement and growth for the charter. In the
annual reports, the charters discussed the results of student assessment and their approach for
student improvement.

8. “Additionally, Fresno required six of its schools to complete an annual report. Each 
charter school developed its annual report and presented it to the Fresno Board of 
Education in March 2002.” (Pg. 26)

Again the report is inaccurate. In 2000-01, Fresno required and received seven of the nine
schools to complete an annual report. Two of the charter schools were District conversion
charter schools and their reports were included in the District’s elementary and secondary
division reports. The March 2002 Board of Education presentation was not the charter schools
annual reports, but rather the findings from the compliance review conducted November 2001. 

9. “Although Fresno’s compliance review and annual reports may have provided some 
valuable information, they were insufficient to completely and accurately assess its 
charter schools’ academic health.” (Pg. 26)

The audit team states their opinion that the degree of “academic health” should be measured.
This requirement is not imposed by law. Why have we never seen the audit committee’s opinion
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in law or memorandum from any State agency until now? A reality the auditors do not face is the
evolution of a charter school’s operation as it gains knowledge about how to better serve its
students as reflected in the response by Fresno Prep. To think that every element of a charter
petition would remain as written is naive. Real schools are constantly adapting to students,
finances, students’ needs, and crisis. 

10. “Fresno did not require all its’ charter schools to participate, thus Fresno’s insight was 
limited to the participating schools”. (Pg. 26)

The District explained and provided documentation to the audit committee on several occasions
that the three charter schools that did not participate in the compliance review were District
conversion charter schools. These charter schools are provided oversight by the District division
assistant superintendents, and are monitored as all other schools within the Fresno Unified
School District. 

11. “...Fresno merely collected and summarized the schools’ responses without verifying 
that the schools were responding based on previously agreed-upon student outcomes 
and demonstrating how they are meeting those outcomes.”(Pg. 26)

This statement is a gross misrepresentation of the District’s actions. Upon completion of the
compliance review, District staff met with all of the charter school administrators and presented
the District’s findings of the review. Where there were questions or noncompliant areas, the
District informed the charter school administrators that a staff member would be visiting the site
and reviewing the specific areas of concern. Throughout the entire process the District
collaborated with the charter schools to review their findings and determine areas that needed to
be addressed. In the spirit of the charter law, the District acknowledged the charter schools’
independence to analyze the data and develop improvement plans regarding curriculum,
instruction and, ultimately, student outcomes.

The District disagrees with the statement of “demonstrating how they are meeting those
outcomes”. The issue is to what degree did we verify the charter schools’ responses to student
outcomes. The District did not verify to the degree that the audit committee considered
adequate; however we haven’t seen anything from the committee that indicates what adequate
verification would be. 

12. “Although exempt from many statutes, charter schools are still subject to at least three 
legal requirements as conditions for receiving state funds including: (1) hiring teachers 
that hold a Commission on Teacher Credentialing permit, except for non-core, non-col-
lege prep course; (2) offering, at minimum, the same number of instructional minutes 
as traditional public schools; and (3) certifying that its students have participated in 
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state testing programs in the same manner as other students attending public schools. 
Requirements 1 and 2 became conditions of receiving state funds beginning Janu-
ary 2002, whereas requirement number 3 became a condition of receiving state funds 
effective January 2000. Since these requirements are conditions of apportionment, we 
expected to find sponsoring agencies with guidelines and activities to ensure compli-
ance with these legal provisions.” (Pg. 32)

The audit committee’s assertion that Fresno Unified did not have guidelines and activities to
ensure compliance with the cited legal provisions is insulting. The District demonstrated that the
compliance review process addressed all 15 fifteen elements of the charter petition, including
teacher credentialing and student participation in State assessments. In addition, the District
produced the documentation that the instructional minutes of each charter school were reviewed. 
While the guidelines and activities may not have been in a format that the audit committee would
have preferred, the District took very seriously its responsibility to ensure compliance with all
required legal provisions. Again, the District’s monitoring performance was evaluated on
unstated and inappropriate expectations.

13. Table 5 - Sponsoring Agencies’ Verification of Charter Schools’ Compliance with Legal 
Requirements Fiscal Year 2001-02. (Pg. 33)

Fresno disagrees with the assertion that the District’s process for verifying teacher qualifications
was “unclear”. The table heading is unclear in itself, as the statute states that teachers in charter
schools are to hold a credential. Clarity of qualification versus credential is essential to provide
an accurate picture. During the compliance review conducted in 2001-02, Fresno required every
charter school to produce evidence that the teachers employed had a valid teaching credentials. 
While the process may not have met the audit committee’s unwritten standards, the District did
inspect the documents and, as appropriate, obtained copies. The audit committee’s finding of
“unclear” is unwarranted and inappropriate based on the tenets of the law. 

The subsequent columns on the chart for Fresno of “verify instructional minutes” and “verify
standardized testing” also contain misleading information. The District did in fact verify both of
these areas for all of the charter schools in 2001-02. Again, the audit committee’s unstated
expectations for the process that districts were to utilize to conduct such reviews allows for such
a misrepresentation of Fresno’s activities. 

D. Conclusion

The Fresno Unified School District understands the need for a fair audit to determine how well
the District is meeting its oversight obligations toward charter schools. The draft report provided
for District comment and review five days ago is not such an audit. The District proposes that
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the State Auditor convene an audit team which includes experts in charter school law and
practice, in order to reach an initial understanding of what the charter school law actually
requires and how best to measure district monitoring efforts. We propose that the process be
transparent to the effected school districts, and that differences in legal understanding and
interpretation be shared, analyzed and resolved where possible. Where understanding can not be
achieved, at a minimum, the ambiguity of current law, should be acknowledged and district
efforts to comply should be respected. 

Alternatively, we note that Education Code section 47616.5 requires the Legislative Analyst to
contract for a comprehensive neutral evaluation of the entire charter school system, with the
report to be submitted by July 1, 2003. This statutorily mandated report process easily exceeds
the current audit in both scope and resources. Accordingly, rather than re-work the current audit
from scratch, it may make sense to take no action and simply defer analysis, conclusions and
recommendations to the Section 47616.5 report.

If the State Auditor publishes the audit in its current form, or any edited form that does not
address the District’s fundamental concerns, we request that this response and executive
summary be published with the audit, in its entirety and without any editing or alteration.
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COMMENTS
California State Auditor’s Comments 
on the Response From the 
Fresno Unified School District

To provide clarity and perspective, we are commenting on 
the Fresno Unified School District’s (Fresno) response to 
our audit report. The numbers below correspond to the 

numbers we placed in the margins of Fresno’s response.

The report title changed and we made Fresno aware of the change 
while Fresno was reviewing the draft report.

Contrary to Fresno’s suggestion, this report is not intended to 
be read as a legal opinion on the application of charter schools 
law to chartering entities. Instead, we looked to the law for 
guiding principles in responding to specific questions from the 
Joint Legislative Audit Committee (audit committee) regarding 
policies and practices for monitoring charter schools. Moreover, 
on pages 18 and 32, we recognize the lack of specificity in state 
law regarding monitoring charter schools and recommend to the 
Legislature that it might consider making the oversight role and 
responsibilities of chartering entities more explicit. Finally, as 
we state on these same pages, we believe that some monitoring 
role for chartering entities is implicit in the Charter Schools 
Act of 1992 (Act), particularly in a chartering entity’s charter 
revocation authority, the primary vehicle for enforcement of 
charters.

Although not rendering a legal opinion on the issue of oversight, 
our view that the charter schools law places some monitoring 
responsibilities on chartering entities is informed by our 
reading of the statutes as well as the constitutional obligations 
of the State regarding the public school system. In fact, in 
Wilson v. State Board of Education, (1999) 75 Cal.App 4th 1125, 
the First Appellate District Court of Appeal considered the 
issue of whether the Act permitted funding for schools that fell 
outside of the public school system, thus violating the California 
Constitution. In finding that the Act did not run afoul of the 
constitution, the court pointed to the statutes that we have 
relied on as evidence that charter schools are operated in a 
framework that keeps them within the public school system. For 
example, the court found that:
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• Chartering entities have “continuing oversight and monitoring 
powers” with:

§ The ability to demand response to inquiries.

§ Unlimited access to inspect or observe any part of the 
charter school at any time.

§ The right to charge for actual costs of supervisorial oversight.

§ The right to revoke a charter for, among other reasons, a 
material violation of the charter or violation of any law, 
failure to meet student outcomes, or fiscal mismanagement.

• As part of their revocation authority, chartering entities are 
required to permit a charter school the opportunity to cure 
the alleged problem. More specifically, the court stated, “short 
of revocation, [charter entities] can demand that steps be 
taken to cure problems as they occur.”

• Chartering entities “approve” charters. The chartering entity 
“controls the application-approval process, with sole power 
to issue charters”—“[a]pproval is not automatic, but can 
be denied on several grounds, including presentation of an 
unsound education program.”

• With regard to accountability, charter schools must promptly 
respond to all reasonable inquiries from a chartering entity.

• The charter schools law does not create a dual system of 
public schools. Although the law loosens the “apron strings of 
bureaucracy,” the court found that charter schools are within the 
common system of public schools because, among other reasons, 
they “are subject to state and local supervision and inspection.”

• Even though charter schools have operational independence 
“the very destiny of charter schools lies solely in the hands 
of public agencies and offices, from the local to the state 
level: school districts, county boards of education, the 
Superintendent [of Public Instruction] and the [State] Board 
of [Education].”

We believe that the statutes, although not explicit, do envision 
a monitoring role for chartering entities and that a monitoring 
process is absolutely essential to identifying key issues, providing 
charter schools the opportunity to take corrective action, and 
determining whether a chartering entity should exercise its 
authority to revoke the charter.
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As noted on page 18 of the report, our expectation that Fresno 
would have a monitoring process in place is also based on the 
statutes providing chartering entities with the authority to 
revoke charters when a school fails to maintain satisfactory 
academic and fiscal operations.

Although the term “sponsoring agency” is in the statutes, we 
have changed the term to “chartering entity” to more closely 
conform to the language of the Act. The change in term does 
not affect any of our findings or recommendations in the report.

Fresno’s comment here misrepresents the discussion of academic 
outcomes in the report. On page 27 of the report, we indicate 
that about one-third of the outcomes listed in the charters are 
not clear indicators of academic performance. We recognize that 
certain of these outcomes are beneficial, but do not have a clear 
causal relationship with academic performance. We limited our 
analysis to determining the extent to which the schools and 
chartering entities were measuring academic progress against 
the objective measures in the charters, because we believed that 
they would be the measures that the schools and chartering 
entities would find to be the easiest to assess and most likely to 
be documented.

As we discuss more fully in note 2 on page 127, we stand 
behind our analysis of the authority chartering entities have 
with regard to monitoring charter schools’ adherence to the 
provisions of their charters.

Since Fresno has successfully obtained financial reports from its 
charter schools, we are uncertain why Fresno raises the issue of 
statutory limitations on requests for information. These requests 
are allowed by the Education Code, Section 47604.3, which 
requires charter schools to promptly respond to all reasonable 
inquiries, including those regarding its financial records.

Fresno misrepresents our discussion of the annual audit reports. 
We are not creating our own standard for audits. We are merely 
recommending that the independent financial audit could be 
expanded to include these state compliance items. Furthermore, 
the Department of Education (department) believes that the 
passage of Assembly Bill 2834 (Chapter 1128, Statutes of 2002), 
will make this a requirement for charter schools.
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Fresno again misrepresents the wording of our report. As we 
note on page 38 of the report and in Appendix B, we used the 
fund balance reserve requirement established by the department 
for school districts as one indicator in our assessment of a 
charter school’s fiscal health. We also acknowledge in the report 
that charter schools are not legally required to meet this reserve 
requirement, although it would be a prudent practice.

We have changed the wording of the report to reflect “charge” 
rather than “withhold” to conform more precisely to the charter 
schools law. The change in term does not change the findings or 
recommendation related to this issue. We would note, however, 
that the documents we obtained from the chartering entities 
show that at least three of the four withhold the oversight fee 
from amounts they distribute to the charter schools.

Contrary to Fresno’s assertion, we did not create accounting 
standards for school district expenditures related to charter 
schools. As we describe more fully in note 28 on page 134, the 
problem we identified at Fresno was that it did not have support 
for the expenses it asserted that it incurred providing oversight 
of the charter schools. The statute allows Fresno to charge a 
charter school for actual costs up to 1 percent or 3 percent of a 
charter school’s revenue as a fee for oversight.

We stand by the findings and recommendations in our report. 
The audit committee charged us with the independent review 
of the chartering entities’ policies and procedures for enforcing 
charters and the policies and practices for monitoring the 
charter schools’ compliance with the conditions, standards, 
and procedures entered into under the charter. As our work 
shows, chartering entities are not enforcing the charters and the 
responses reflect that the chartering entities do not believe it is 
their responsibility to do so.

Fresno misrepresents the text of our report. As we state on 
page 19 of the report, unless a chartering entity engages in 
some sort of periodic monitoring, it will not be in a position 
to identify grounds for charter revocation and the corrective 
action that a charter school must undertake to avoid revocation. 
We discuss more fully in note 2 on page 127 our analysis of the 
authority chartering entities have with regard to monitoring of 
charter schools’ adherence to the provisions of their charters.
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Our use of the term “agreements” stems primarily from the fact 
that in its charter petition, the individual charter school has set 
forth its planned academic program and the measurable student 
outcomes for which it agrees to be held accountable. We also 
concluded that the charter document was an agreement, because 
the chartering entity does have the ability to have the charter 
petitioner modify the document before approval if it is lacking 
in certain statutorily specified elements. Thus, although Fresno 
disagrees with us, we believe our use of the term “agreement” 
is appropriate.

Although Fresno asserts that chartering entities do not approve 
charters, its objection to our terminology is not supported by a 
decision by the First Appellate District Court of Appeal, as we 
describe more fully in note 2 on page 127.

Again, Fresno is overreacting to terminology we use to describe 
the focus of the monitoring we believe that chartering entities 
should perform to fulfill their responsibilities under the Act. 
As we state on page 19 of the report, unless a chartering entity 
engages in some sort of periodic monitoring, it will not be 
in a position to identify grounds for charter revocation and 
the corrective action that a charter school must undertake 
to avoid revocation. Although we agree with Fresno on the 
grounds for revocation and that revocation is not to be taken 
lightly, the chartering entities are required by the Education 
Code, Section  47607(c), to notify the charter school of any 
violation of either an academic or fiscal nature and give the 
school a reasonable opportunity to cure the violation. Thus, the 
chartering entity has the ability to work with a school to effect 
corrective action short of revocation.

Fresno may have overlooked the text of the report beginning 
with page 19 where we are using “academic monitoring” to 
mean what the chartering entity is doing to ensure that its 
charter schools are meeting the student outcomes listed in their 
charters. As Fresno has pointed out in its response, one of the 
grounds for which a chartering entity can revoke a charter is if a 
school has failed to meet or pursue any of the student outcomes 
identified in the charter. Since a chartering entity is required 
to give the charter school an opportunity to cure the violation, 
it seems reasonable that a chartering entity would periodically 
monitor its charter schools to ensure that progress is being made.
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Fresno misrepresents the discussion of measurable outcomes 
on pages 24 though 27 of the report. We in fact recognize that 
certain of the measurable student outcomes have value, but do 
not have a direct causal link to improved student academic 
achievement. Far from terming these outcomes as unacceptable, 
on page 27 we note that they can be a measure of a charter 
school’s overall success, but their effects on academic 
performance are of a longer-term nature and are difficult 
to measure. Thus, we limited our analysis to determining 
the extent to which the schools and chartering entities were 
measuring academic progress against the objective measures in 
the charters, because we believed they would be the measures 
that the schools and chartering entities would find to be the 
easiest to assess and most likely to be documented.

Fresno indicates in its response on page 122 that in its 
compliance review of its charters, it used assessments to measure 
progress that were more objective than the analyses of grade 
point averages, graduation rates, and portfolios. Fresno asserts 
it used these more objective assessments because the others are 
highly subjective and would have based student progress on 
factors that varied from teacher to teacher. Thus, Fresno has 
criticized us for limiting our review to the objective measures of 
student progress even though it did the same thing.

Fresno is responding to an example where another chartering 
entity is not making a determination of whether the charter 
schools are in fact meeting or pursuing any of the pupil outcomes 
identified in the charter. Since this is a basis for revocation, the 
chartering entities have the authority to request information 
from the charter schools, and the chartering entities have 
charged the charter schools for oversight costs, it is reasonable that 
the chartering entity can monitor the schools for compliance with 
the academic program as delineated in the charter.

Fresno’s claim that we fail to understand that the only power 
that chartering entities have to control the operation of an 
existing charter school is the power to revoke, misreads our 
report and misrepresents the Act. Nowhere in the report do we 
suggest that a chartering entity should or could revoke a charter 
on the basis of the suitability of its curriculum. In fact, on 
page 19, we state that without periodically monitoring their 
schools for compliance with the charter terms, the chartering 
entities cannot determine whether their charter schools are 
making progress in improving student learning, nor are the 
chartering entities in a position to identify necessary corrective 
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action or revocation. Moreover, as we discuss in note 16 on 
page 131, short of revocation, a chartering entity may demand 
material compliance with any of the conditions, standards, 
or procedures set forth in a charter it has approved and, 
in fact, the law requires that the charter school be provided a 
reasonable opportunity to cure the violation prior to revocation. 
Fresno’s response simply ignores this important opportunity 
for chartering entities to demand that charter schools be held 
accountable to their charters short of the revocation process.

We do not believe that implementing our findings and 
recommendations would lead Fresno to begin meddling, micro-
managing, or otherwise interfering with the operation of their 
charter schools. Our basic premise was that the chartering 
entities would be working with their charter schools to provide 
a quality academic program to all students and, possibly, learn 
new and innovative techniques from the charters that could be 
replicated in Fresno’s noncharter schools.

Contrary to Fresno’s contention, we did not criticize its ability 
to receive financial information from its charter schools. We did, 
however, discuss on page 35 of the report how Fresno’s review of 
this information was not as effective as it could be.

Fresno is again misrepresenting the Act and misreading 
our report. The Act allows chartering entities to make rea-
sonable requests for information from their charter schools, 
including requests for financial information and we did 
not recommend a specific financial reporting scheme for all 
chartering entities to implement.

Fresno misrepresents our discussion of the annual audit reports. 
We are not creating our own standard for these audits. As we 
note on page 41 of the report, less than one-half of the audit 
reports we reviewed indicated that the auditor had verified the 
school’s reported average daily attendance (ADA). Because ADA 
is the primary basis for state funding and, thus material to a 
school’s revenue, the validity of the school’s attendance system 
would be an essential test for an auditor to perform under 
generally accepted auditing standards to render a conclusion 
on the school’s financial statements. The fact that nearly half 
of the schools we reviewed had their auditors use the State 
Controller’s Office standards and procedures for California K-12 
local educational agency audits indicates that our conclusion on 
its use is worthwhile.
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Fresno misrepresents our discussion related to the budgetary 
reserve. As we note on page 38 of the report and in Appendix B, 
charter schools are not required to meet the reserve ratio established 
by the department. However, we used the reserve ratio as one 
indicator in our analysis to gauge the fiscal health of charter 
schools. Of the 11 schools that did not meet the ratio, 5 reported 
negative fund balances, which is itself a warning sign. Our 
intent in using the reserve ratio was to attempt to identify 
additional tools that chartering entities could use to analyze 
financial information from the charter schools to determine 
whether the schools need additional technical assistance.

We have changed the wording of the report to reflect “charge” 
rather than “withhold” to conform more precisely to the charter 
schools law. However, Fresno has again misrepresented the 
wording of our report. As we state on page 46 of the report, 
each of the chartering entities charged their charter schools 
precisely the percentage allowed. When we asked for the 
support for the actual costs incurred to justify this percentage, 
none of the chartering entities could show the costs that were 
covered. Each chartering entity could document the costs that it 
included in its mandated-costs claims, but could not show that 
these costs were in addition to the costs for which the charter 
schools reimbursed their chartering entities. Although Fresno 
states that the documentation of a chartering entity’s costs is 
not required or defined in the statutes, we see this as strictly an 
accounting issue. In fact, by signing the mandated-costs claim, 
the chartering entity is certifying that it has not been otherwise 
reimbursed for these costs. As we found, the chartering entities 
cannot support this assertion. We have modified the report text 
to state there “is a risk of double charging” rather than “may be 
double charging.”

The compliance review that Fresno performed in fiscal year 2001–02 
was the first effort Fresno had made to formally monitor the 
academic performance of its charter schools. According to 
Fresno’s administrator of student support services, Fresno 
will not repeat the compliance review as it had done it in 
fiscal year 2001–02, but is currently redefining the monitoring 
approach that it will use in the future.

Although Fresno states that its compliance review process 
is a comprehensive review of all elements of the charter, as 
shown on page 22 of our report, our work did not support this 
assertion. Fresno did not assess the charter schools’ progress 
against the measurable outcomes in each charter. In addition, 
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Fresno’s assertion here is inconsistent with other statements 
in its response on page 122 where it provides its rationale 
for why it did not assess each school’s progress against its 
specific charter outcomes.

Fresno began a compliance review with a seventh school, but it 
suspended the review of this school when Fresno revoked the 
school’s charter in January 2002. In addition, Fresno included 
only the results of its compliance review of six charter schools in 
its presentation to its board in March 2002.

Fresno’s assertion here that it was justified in not assessing its 
schools’ use of more subjective indicators of academic progress 
such as grade point averages, graduation rates, and portfolios 
is inconsistent with its earlier statements in its response on 
page 112 that the objective measures should not be the exclusive 
measure of whether a charter school is pursuing or meeting its 
pupil outcomes. Our point was that Fresno should be asking 
its charter schools to show how they are meeting the pupil 
outcomes they include in their charters, whether they are 
objectively or subjectively measured.

The documentation that Fresno provided to us related to the 
conversion charter schools did not reflect that Fresno used the 
charters as the basis for any part of its monitoring.

We recognize, as does the Act, that a school’s academic 
program may change over time. That is why the Education 
Code, Section 47607(a), allows for charters to be amended for 
material revisions, with the agreement of the chartering entity. 
The important point to remember is that the charter provides 
the criteria against which the chartering entity should be 
monitoring the school for accountability. To imply that charters 
are no longer relevant indicates that the chartering entity and 
the school are not following the statutory provisions to keep the 
charter relevant.

We reexamined our evidence and concluded that for the verification 
of instructional minutes that Fresno had sufficiently validated 
their charter schools’ compliance with this requirement 
and have made the appropriate text changes. However, 
we have not changed our conclusions related to Fresno’s 
verification of standardized testing or teacher credentials. The 
compliance review performed in November 2001 was before 
the standardized testing dates for fiscal year 2001–02. As far as 
we are aware, Fresno’s only other verification of standardized 
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testing occurs for the majority of its charter schools when 
the test results are posted to the department’s Web site in late 
summer, after Fresno has certified the last apportionment for 
the year. Thus, we continue to be concerned that Fresno is not 
verifying this condition of apportionment timely. Finally, we 
termed Fresno’s actions related to the verification of teacher 
credentials as “unclear” because the documentation that Fresno 
provided to us was faxed to it from the schools the day after 
we requested the information from Fresno. Moreover, the 
compliance review documents did not show that Fresno had 
verified the teacher certifications. Thus, it was unclear to us 
whether Fresno had in fact verified this information during 
fiscal year 2001–02.
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Agency’s comments provided as text only.

Los Angeles Unified School District
333 South Beaudry, 25th Floor, Room 143
Los Angeles, California 90017

October 24, 2002

Elaine Howle, State Auditor*
555 Capitol Mall, Suite 300
Sacramento, California 95814

Dear Ms. Howle:

In response to the draft of the State Auditor’s report entitled “California’s Charter Schools: Monitor-
ing and Oversight at all Levels Could Be Stronger to Ensure Charter Schools Accountability,” I wish 
to express the following concerns on behalf of the Los Angeles Unified School District: 

The auditors’ assumptions and interpretation of the laws regarding the extend of the authority of 
school districts are questionable. Charter schools are governed by statutes that specifically support 
the independent nature of such schools. They are not subdivisions of the local school districts, nor 
are they subject to type of supervision that, in part, was the premise upon which the audit was con-
ducted. This audit and its recommendations and findings clearly contradict the law and are contrary 
to the legislative intent concerning the operation and oversight of charter schools.

Education Code section 47605 requires a chartering agency to grant a charter unless there are 
specific grounds upon which a charter may be denied by a chartering agency.  The legislative intent 
was to create a process whereby Charter schools could operate independently and school districts 
were not designated to be nor are they sponsoring agencies. 

In conducting this audit, the intent of the law was expressly ignored.  Instead the auditors admittedly 
relied upon “implied law” and assumptions to formulate their conclusions.  Nowhere in the Charter 
School Act are school districts held responsible for ensuring that charter schools provide students 
with a “standard” instructional program.  In addition, the auditors’ basic lack of knowledge concern-
ing the Charter School Act and related laws further led them to flawed conclusions concerning the 
degree of fiscal accountability of school districts for charter schools.

While the auditors go to great lengths to impose a duty upon school districts to require char-
ter schools to provide more detailed financial reporting, the law does not support the extent to 
which they hold school districts accountable for ensuring that a certain degree of accountability is 
met.  Education Code section 47065 is clear that charter schools are to follow generally accepted 
accounting principles and are to conduct annual, independent fiscal audits; not district dictated 
audits.  Simply stated, current law does not support the standard created by the auditors.
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* California State Auditor’s comments begin on page 143.
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We also question the assumption that district oversight is implied in the law in the way it is applied 
by the auditors. The auditors’ recommendation to withdraw funds from charter schools for relatively 
minor non-compliance, for example, not only far exceeds the district’s authority, but it is also restric-
tive and punitive.  This type of approach would result in an inability on the part of the charter school 
to follow its stated vision and mission as approved by the local and State Board of Education.

Type of evidence sought was limited and in most cases did not warrant the conclusions reached 
by the auditors.  The type of evidence the Auditors’ sought was limited in scope. The auditors drew 
conclusions based on a specific type of record keeping they expected to see, leaving out impor-
tant information that was available from other sources.  For example, the auditors’ report stated 
that the number of minutes for instruction was not verified, yet, everything was done on the part of 
the district to verify it, i.e., the bell schedule was collected, a person was appointed to verify that 
the number of minutes on the schedule corresponded to the required number of minutes.  When 
challenged, the auditors said that they were looking for a signature. The auditors cite the case of 
Accelerated schools’ three students, whose test results were allegedly not matched to the out-
comes in the charter document, as evidence of lack of accountability.  The number alone makes the 
claim questionable.  In addition there are valid developmental and educational reasons for char-
ter outcomes not matching precisely to individual students’ outcomes.  Having visited the school 
numerous times and collected overwhelming evidence of academic success for all the students, we 
question the auditors’ methodology, applicability and relevance of the claims.

Another example of conclusions based on limited evidence is in reference to standardized test-
ing, which the auditors claim was not verified.  However, all the charter schools had test results 
published on the LA Times like the non-charter schools, they were reported on the CDE web page, 
and were included in our annual analysis of test scores. In other words, even though a checklist of 
phone calls or other records may not have been available as verification, the schools’ performance 
indicated compliance.  This is precisely what performance-based rather than a rule-based account-
ability requires. We submit that this is ample evidence of verification and underscores the auditors’ 
basis lack of knowledge concerning charter schools and charter school law.  

There are many ways to hold schools accountable that in most instances better reflect the sound-
ness of the academic program and likelihood of a charter school to succeed. For instance, informa-
tion revealed through conversations and networks is often more accurate and reliable than simple 
checklists as monitoring instruments.  A shared vision and strong network relationships are widely 
supported by educational research, research on high performing teams and systems thinking 
research as ways to inspire people to do better quality work and to promote increased account-
ability. Focusing only on information found in record keeping is a serious limitation that invalidates 
the conclusions that are drawn. It was obvious that the goals of the audit were intended to support 
preconceived notions rather than to objectively discover how well districts oversaw charter schools. 

Conclusions reached appear to stretch the extent of logic.   The draft report often appears to 
lack logic or sound reasoning. In the case of Valley Community Charter, for example, the audi-
tors jumped to the conclusion that “if Valley’s fiscal health continues to deteriorate, the school may 
close.” The characterization of the school’s fiscal health as “deteriorating,” is in fact an overstate-
ment. It is very unlikely that this school would close. Valley has a sound educational program and it 
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has demonstrated excellent academic growth from year to year, as evidenced by longitudinal data 
analyses. Not only is Valley’s academic achievement higher than that of the nearby public schools, it 
has an extended track record of being fiscally sound.

Conclusions reached were limited to those supporting the auditors’ thesis and ignored and 
neglected many other possible explanations.   Rather than state an observation that there is a 
potential for double-charging due to a lack of expense tracking, the auditors made bold assertions 
that the state was being double charged.  For example, in reference to oversight fees and mandated 
costs, although we would not disagree with the desirability of clearly determining how the 1% fee 
is used by the district, the fact that more than 1% was claimed for reimbursement from mandated 
costs does not automatically mean that there was a double charge.  Another explanation could 
simply be that in fact more was spent than was charged to the schools.  This is in fact supported by 
an internal study conducted by the district in 1998, which indicated that district expenses in relation 
to charters were indeed much higher than the 1%.

Accountability systems already in place were ignored. In the past year the LAUSD has placed an 
increased focus and emphasis on accountability.  Although the LAUSD Policy for Charter Schools 
was approved by the Board of Education following the years covered by the audit, neglecting to 
mention the systems that are currently in place presents the District in an inaccurate light. The 
LAUSD has a very clearly articulated accountability system, which is widely disseminated monthly 
to potential charter school developers, to existing charter schools at Focus Group meetings, and is 
posted on the district’s web page for the general public. 

The LAUSD’s accountability system is proactive and is focused on the following practices:
1) Promoting and recruiting high quality charter schools that are accountable 
2) Using rubrics as a tool to strictly apply the five point criteria for charter approval, which 

is required by State law, and approving those charter schools that demonstrate a sound 
educational program and the likelihood to succeed 

3) Annually examining and analyzing both student achievement data and financial data 
reports.

4) Carrying out an external charter evaluation on the fourth year, preceding the fifth year 
charter renewal

An entire section of the LAUSD Policy for Charter Schools is dedicated to a discussion on the 
district’s expectations on accountability.  Ignoring this fact was simply irresponsible.
The charter proposal itself represents the school’s internal accountability.  Therefore, the district 
expects that accountability measures be clearly outlined in the charter proposal, be consistent with 
the stated vision and mission of the school, and address legal and statutory requirements. The fol-
lowing are expected to be part of the charter proposal:

• Clear goals and expectations.  The school has clear and measurable learning goals and a cur-
riculum and instructional program that are designed to help students reach the goals.

• Multiple student assessments. The school uses, not only State-required standardized tests, but 
also ways to continuously monitor student performance individually and in groups. For example, 
the school may create ways to examine student work in collaboration with colleagues as part of 
teacher reflective practice; it may use vertical K-5 teams; use mid-point evaluations, and regular 
review of practices and achievements.
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• Assessment as part of the total system.  The school uses student assessment as part of the total 
system to improve instruction, design professional development, and refine school operations 
and make decisions.

• Management practices.  The school defines the roles and responsibilities for the governance of 
the school and the process of decision making to support and enhance student learning and 
achievement. 

• Financial practices.  The school’s financial practices promote the financial sustainability of the 
school over the years.  

External measures of accountability, most of which are required by the District, include the 
following:

• Results of standardized achievement tests. Charter Schools are included in the Public Schools 
Accountability Act of 1999 and SB1X.  Therefore, in addition to internal student progress moni-
toring and assessments that are consistent with the charter vision and mission, students in the 
Charter School are required to participate in the State Testing and Reporting System (STAR) and 
API, and demonstrate growth.  A minimum of an annual 5 percent point increase is required.  For 
schools with an API of 1, a higher growth of at least 10 percent points is expected.  The District 
expects that all students in charter schools, including subgroup populations, meet their targeted 
growth and demonstrate increased learning, in keeping with District’s mission of reducing the 
achievement gap for low-income students.  Failure to meet growth targets for three of the four 
years prior to renewal may result in non-renewal of the charter.

• External evaluation prior to 5-year renewal.  The charter school is required to participate in a Dis-
trict-sponsored external evaluation during the spring of the fourth year of operation.  This evalu-
ation is comprehensive and encompasses information from multiple sources, such as, statistical 
analyses of student test scores and disaggregated data, staff interviews, surveys, school obser-
vations, evidence of gains in academic achievements overall and for each subgroup popula-
tion.  The results of this evaluation carry considerable weight on the Los Angeles Unified School 
District Board of Education decision on whether or not to renew a charter.

• Annual independent fiscal audit.  The charter school is required to participate in an annual inde-
pendent fiscal audit, which employs generally accepted accounting principles, to demonstrate 
on-going financial stability. 

• Systematic data collection. The Charter Office and the Program Evaluation and Research Branch 
in the Los Angeles Unified School District have developed a collaboration to collect, maintain and 
analyze data from charter schools in a systematic way from year to year, in order to learn from 
the charter school experience. Three components, 1) charter renewal evaluation, 2) identifica-
tion of best practices, and 3) continual data monitoring, will respond to short-term and long-term 
information needs of the District.  Longitudinal, matched-data measuring student progress over 
time will be used to identify effective and promising practices from which others may learn. An 
in-depth study of 10 charter schools that represent charter schools throughout the district is 
planned. Three dimensions: 1) student performance; 2) school organization and governance; 3) 
instructional leadership, classroom practice, and professional development, will be used as a 
framework to identify best practices from which all District schools can learn.  
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• Student Enrollment and Application Pool. Student enrollment and application pool, and number 
of students on waiting lists, are strong indicators of the general public’s interest in the char-
ter school.  They are a powerful measure of the ultimate accountability of charters in a market 
economy.

• Charter-Generated Voluntary Annual Report.  Charter schools may voluntarily generate a locally 
- designed annual report, such as a type of “Accountability Report Card” to report information to 
the general public, such as school wide successes, student growth, challenges and goals.

In addition to the internal and external accountability measures described above, there are infor-
mal processes that can be equally as powerful in promoting a high level of accountability among 
the various stakeholders and in holding a school accountable for results.  Although more difficult 
to measure by usual instruments, it is important to acknowledge their impact.  Operating from 
the assumption that professional educators, and human beings in general, tend to feel strongly 
accountable to their peers for their performance to a greater degree than they do only to external 
measures, the Los Angeles Unified School District promotes the development of “Community of 
Practice” networks.  These networks are intended as vehicles to:

• Provide a peer-support mechanism to existing and newly established charters

• Exchange research-based, proven or innovative ideas that improve practice 

• Disseminate best practices to the wider educational community

• Promote the sustainability of the charter school over the years

It is assumed that in the process of sharing innovative practices with one another and revealing 
weaknesses and needs within a safe context, charter schools can demonstrate their accomplish-
ments and successes as well as offer support and growth opportunity to one another.  Through 
communication and interaction with one another they can help clarify issues, learn about resources 
for improvement, and become further inspired by their colleagues to do their best work.  Dissemina-
tion thus becomes another tool for accountability.

Charter law has evolved throughout the ten years it has been in effect.  Its central core, however, 
has not changed.  The balance between flexibility and accountability remains the most important 
and fundamental concept that, if challenged, can defeat the entire purpose and value of charter 
schools in educational reform.  If we overemphasize accountability and enforce traditional methods 
to measure it, we risk posing serious limitations to the potential that charter schools offer to dis-
cover valuable solutions to educational challenges that are typical of urban districts.  On the other 
hand, flexibility cannot be such that it would pose a risk to students.  

The solution to ensuring a true balance and to preserving the spirit of the Charter School Act is in 
the types of accountability measures that we select.  By the very nature of the issues and because 
of the many types and ranges of charter schools, multi-dimensional and creative accountability 
measures are required. Therefore, any accountability review team should include not only certified 
public accountants, who would clearly best understand the financial aspects of a school, but also 
educators that have depth and breadth of experience with school organizations, curricula, assess-
ments and learning.  The methodology used in the review process itself should include the many 
facets that make organizations work, such as types of relationships, teamwork, leadership, 
and the culture of the school.  The latter are clearly more difficult to measure, but they may 
indeed be equally as, if not the most, important in determining whether or not a school will be 
effective and succeed.
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The LAUSD is committed to ensuring both the accountability of charter schools to the extent 
required by law, to ensure maximum learning for its students, and the necessary flexibility, to ensure 
that creativity and experimentation will indeed result in collective learning for the entire educational 
community beyond the school. Only in this way can reform take place for the betterment of educa-
tion now and in the future. 

The   LAUSD proposes that, at the very least, a fair and impartial audit be conducted with the assis-
tance of experts in charter school law who could assist in resolving ambiguities in law and facilitat-
ing an understanding of various positions.  If in fact the State Auditor publishes the draft audit in its 
current form without addressing the concerns of the District, we request that this response accom-
pany the audit report in its entirety and that any further response by LAUSD also be published in its 
entirety. 

Sincerely,

Grace Arnold, Ph.D.
Director
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COMMENTS
California State Auditor’s Comments 
on the Response From the 
Los Angeles Unified School District

To provide clarity and perspective, we are commenting 
on the Los Angeles Unified School District’s (Los Angeles) 
response to our audit report. The numbers below

correspond to the numbers we placed in the margins of 
Los Angeles’ response.

The report title changed and we made Los Angeles aware of the 
change while Los Angeles was reviewing the draft report.

Contrary to Los Angeles’ suggestion, this report is not intended 
to be read as a legal opinion on the application of the Charter 
Schools Act of 1992 (Act) to chartering entities. Instead, we 
looked to the law for guiding principles in responding to specific 
questions from the Joint Legislative Audit Committee (audit 
committee) regarding policies and practices for monitoring 
charter schools. Moreover, on pages 18 and 32, we recognize 
the lack of specificity in state law regarding monitoring charter 
schools and recommend to the Legislature that it might consider 
making the oversight role and responsibilities of chartering 
entities more explicit. Finally, as we state on these same pages, we 
believe that some monitoring role for chartering entities is implicit 
in the Act, particularly in a chartering entity’s charter revocation 
authority, the primary vehicle for enforcement of charters.

Although not rendering a legal opinion on the issue of 
oversight, our view that the charter schools law places some 
monitoring responsibilities on chartering entities is informed 
by our reading of the statutes as well as the constitutional 
obligations of the State regarding the public school system. In fact, 
in Wilson v. State Board of Education, (1999) 75 Cal.App 4th 1125, 
the First Appellate District Court of Appeal considered the 
issue of whether the Act permitted funding for schools that fell 
outside of the public school system, thus violating the California 
Constitution. In finding that the Act did not run afoul of the 
constitution, the court pointed to the statutes that we have 
relied on as evidence that charter schools are operated in a 
framework that keeps them within the public school system. For 
example, the court found that: 
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• Chartering entities have “continuing oversight and monitor-
ing powers” with:

§ The ability to demand response to inquiries.

§ Unlimited access to inspect or observe any part of the  
   charter school at any time.

§ The right to charge for actual costs of supervisorial oversight.

§ The right to revoke a charter for, among other reasons,  
   a material violation of the charter or violation of any law,  
   failure to meet student outcomes, or fiscal mismanagement. 

• As part of their revocation authority, chartering entities are 
required to permit a charter school the opportunity to cure 
the alleged problem. More specifically, the court stated, “short 
of revocation, [charter entities] can demand that steps be 
taken to cure problems as they occur.”

• Chartering entities “approve” charters. The chartering entity 
“controls the application-approval process, with sole power 
to issue charters”—“[a]pproval is not automatic, but can 
be denied on several grounds, including presentation of an 
unsound education program.”

• With regard to accountability, charter schools must promptly 
respond to all reasonable inquiries from a chartering entity.

• The charter schools law does not create a dual system of public 
schools. Although the law loosens the “apron strings of bureau-
cracy,” the court found that charter schools are within the 
common system of public schools because, among other reasons, 
they “are subject to state and local supervision and inspection.”

• Even though charter schools have operational independence 
“the very destiny of charter schools lies solely in the hands of 
public agencies and offices, from the local to the state level: 
school districts, county boards of education, the Superintendent 
[of Public Instruction] and the [State] Board of [Education].”

We believe that the statutes, although not explicit, do 
envision a monitoring role for chartering entities and that 
a monitoring process is absolutely essential to identifying 
key issues, providing charter schools the opportunity to take 
corrective action, and determining whether a chartering entity 
should exercise its authority to revoke the charter.
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Los Angeles mischaracterizes our assumptions regarding the 
authority of chartering entities. On pages 18 and 32, we recognize 
the unique and independent nature of charter schools. At the 
same time, as discussed in note 2 on page 143, we recognize 
that charter schools are not set completely free from the 
public school systems and that the statutory framework 
provides for some measure of oversight of charter schools by 
their chartering entities. We have also endeavored to identify 
areas where that oversight can be improved and perhaps even 
clarified by the Legislature.

Los Angeles misstates our report; we do not state or even imply 
that charter schools are required to provide students with a 
“standard” education program. In fact, on page 20, we recognize 
the unique flexibility of charter schools to craft their own 
educational programs, as reflected in their approved charters.

Los Angeles is misrepresenting our report; nowhere in our report do 
we state that the chartering entities are to ‘dictate’ charter schools’ 
audits. On page 32 we state that one element each charter must 
contain is a description of how an annual audit will be conducted 
and any exceptions satisfactorily resolved. The audit requirement is 
contained in the Education Code, Section 47605(b)(5)(I).

Los Angeles has mischaracterized our recommendation regarding 
a chartering entity developing and implementing policies 
and procedures for monitoring. On page 50 of our report, we 
recommend that the chartering entities’ fiscal monitoring 
policies and procedures outline the types and frequency of fiscal 
data the charter schools should submit, including consequences 
if the schools fail to comply. Los Angeles has chosen to interpret 
this recommendation as including a monetary penalty, we did 
not state that in our report.

Los Angeles continues to mischaracterize our report. On page 28, 
Table 5 summarizes Los Angeles’ verification of charter schools’ 
compliance with three legal requirements. We do not use 
Los Angeles’ verification of instructional minutes as an example 
in our report. However, we concluded that Los Angeles’ process 
was ‘unclear’ because the data it provided us contained fax 
date stamps that showed that Los Angeles received the charter 
schools’ bell schedules after we requested the information. 
Thus, it was unclear to us when Los Angeles verified the charter 
schools’ instructional minutes or whether the district has an 
ongoing process to determine charter schools’ compliance with 
legal requirements for receiving state apportionment funds. 
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Los Angeles has misread our report. Contrary to Los Angeles’ 
statement that we are basing our conclusion on the performance 
of three students on standardized tests, on page 26 we state that 
the Accelerated School had in its charter three student outcomes 
that related to individual student performance on standardized 
tests. In addition, although the school has analyzed the test 
results on a school-wide and grade-level basis, it has not assessed 
the test results to determine whether the individual students’ 
results have achieved the outcomes agreed to in the charter.

Los Angeles has missed the point of our report related to 
standardized testing. As we state on page 27, standardized 
testing is one of at least three legal requirements charter 
schools must fulfill to receive state funds. Table 5 on page 28 
of our report reflects that Los Angeles verified most of its 
charter schools participated in standardized testing. We do 
not use Los Angeles’ verification of standardized testing as an 
example in our report. However, we concluded that Los Angeles 
verified ‘most’ of its schools because many of Los Angeles’ 
charter schools contract with it for testing services. However, 
not all of the charter schools do. Therefore, as a condition of 
apportionment, Los Angeles should be certain that the testing 
has taken place before certifying the schools are compliant for 
funding purposes as discussed in the case of Oakland Unified 
School District on page 29 of our report.

As with any audit we perform, our first step is to review and 
evaluate the laws, rules, and regulations relevant to the issues. 
As we state on pages 18 and 32 of our report, we determined 
that the chartering entities have certain authority for overseeing 
charter schools’ academic outcomes and fiscal health. As we 
describe further on these pages, to facilitate their oversight, 
we expected the chartering entities would have established 
policies and procedures guiding these activities and also describe 
what makes up a sound monitoring system. Los Angeles states 
in its response that it has accountability systems in place. If 
Los Angeles’ procedures were as effective as it now asserts, the 
results of our audit would have been substantially different.

We disagree with Los Angeles that we jumped to a conclusion 
related to Valley Community Charter School. As we state on 
page 39 of our report, the school’s expenditures have exceeded 
its revenues by almost $189,000; the school has also taken a 
loan for $200,000. It seems reasonable to us that Los Angeles 
would want to understand the school’s fiscal situation and 
assist in any way possible. Moreover, it seems short-sighted 
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on Los Angeles’ part to assume that a school with sound 
instructional practices also has sound fiscal practices. Finally, 
despite Los Angeles’ claims, as we note on page 39 of our report, 
the school has been open for two years, this does not represent 
an extended track record of being fiscally sound.

We changed the text in this section to more precisely communicate 
the issue we describe. As we state on page 46 of our report, 
Los Angeles failed to track its oversight costs to demonstrate that 
the fee it charged its charter schools was justified. In addition, as 
Table 9 on page 49 shows, Los Angeles submitted a mandated- 
costs claim for its charter schools’ oversight costs and as we 
state on this same page, because the chartering entities failed to 
adequately track their actual costs of providing oversight, they 
could not demonstrate that the charter schools have not already 
paid for some or all of these oversight activities through the 
oversight fee. Thus, although Los Angeles’ explanation that the 
district spent more for oversight than it charged to the schools is 
plausible, our conclusion that Los Angeles, and other chartering 
entities, risk double-charging the State for charter school oversight 
costs is also plausible.

Contrary to Los Angeles’ claim that we ignored the accountability 
system that it already had in place, on page 36 we discuss 
Los Angeles’ fiscal review of charter schools including interim 
budget and year-to-date actual revenue and expenditure reports 
and audited financial statements. We agree with Los Angeles 
that it annually examines and analyzes this data, but we 
conclude that not all of its schools submitted data for review 
and Los Angeles lacks formal policies to appropriately follow 
up when a school experiences fiscal problems. Moreover, 
Los Angeles is overstating its academic monitoring and the value 
it provides. Los Angeles provided us with a report its Program 
Evaluation and Research Branch (PERB) prepared comparing 
charter and noncharter schools’ Academic Performance Index 
and Stanford 9 scores. However, we understood that this report 
represents a one-time effort by Los Angeles in compiling this 
data. This is supported by the fact that in March 2002, PERB 
proposed to develop a data monitoring system for charter schools; 
the development was estimated to take six to seven months. 
Finally, on page 21, in Table 3 we summarize the chartering 
entities’ academic monitoring. Specific to Los Angeles, we 
conclude that it engaged in some academic monitoring, but on 
page 23 we conclude that its efforts are not adequate as it relies 
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on an external evaluation during a school’s fourth year of its 
charter. Moreover, Los Angeles uses the evaluation for renewal 
purposes, not as a monitoring tool. 

Again, Los Angeles claims that we ignored its accountability 
system, this is not true. On page 21 we mention Los Angeles’ 
recently developed guidelines; however, as we also mention, 
the guidelines lack a process to continually monitor the charter 
schools’ academic performance. On page 37 we again mention 
Los Angeles’ guidelines, but note that the guidelines do not 
address its charter schools’ fiscal monitoring. Los Angeles 
states that the charter proposal represents the schools’ internal 
accountability. However, we do not believe that the charter 
itself is a substitute for a sound monitoring system. As we 
state in note 2 on page 143, our view that the Act places some 
monitoring responsibilities on chartering entities is informed 
by our reading of the statutes as well as the constitutional 
obligations of the State regarding the public school system.

Los Angeles accurately notes that the charter schools’ annual 
independent fiscal audit is an external measure of accountability; 
on page 39 of our report we also state this. However, on page 44 we 
state that Los Angeles needs audit review policies and procedures to 
ensure that staff take appropriate measures in holding the charter 
schools accountable for their fiscal management.

It should be noted that Los Angeles’ systematic data collection 
was proposed by its PERB on March 25, 2002. We understand 
that PERB has undertaken the first element of evaluating 
charter schools for renewal; we are not certain Los Angeles 
has implemented the two remaining proposed elements: 
identification of best practices and continual data monitoring.

We agree with Los Angeles, we do not promote enforcing 
traditional methods to measure charter schools and flexibility 
cannot be such that it would pose a risk to students. 

We stand by the findings and recommendations in our 
report. As we state in note 2 on page 143, we reviewed the 
law for guiding principles in responding to specific questions 
from the audit committee that charged us with the independent 
review of chartering entities’ policies and procedures for 
monitoring charter schools’ compliance with their charters. 
We also recognize the lack of specificity in state law regarding 
monitoring and recommend that the Legislature make the 
chartering entities’ role and responsibilities more explicit.

r

t

y

u

i

495



148 California State Auditor Report 2002-104 California State Auditor Report 2002-104 149

Agency’s comments provided as text only.

Oakland Unified School District
1025 Second Avenue
Oakland, California 94606

October 24, 2002

Elaine M. Howle, State Auditor*
555 Capitol Mall, Suite 300
Sacramento, CA 95814

RE:  California Charter Schools Audit
 Agency Response from Oakland Unified School District 

Auditor Expectations Not Based in California’s Charter Law

Dear Ms. Howle:

Oakland Unified School District (OUSD) has received and reviewed your agency’s draft audit 
report, California’s Charter Schools, dated October 2002, that cites our district’s performance as a 
charter-granting agency.  We appreciate the difficulty the audit team faced as it attempted to master 
California’s complex Charter Law and to fashion orderly expectations where few are stated in the 
law, while members of your auditing team came and went in turnover that mirrors what we face in 
local districts. 

The District concurs with the auditors’ general finding that the State Legislature’s charter school 
program could benefit from stronger efforts at the state, district and charter school levels to assure 
fiscal, legal and academic accountability.  However, this audit report is fundamentally flawed 
because it is based upon an initial misunderstanding of California’s Charter School Law, resulting in 
the creation of statutorily unsupported expectations that are not based on what California’s Charter 
School Law actually is.  Independent charter schools are not subdivisions of school districts, to be 
supervised as if they were subordinate departments, bureaus or offices of the school district, and 
thus cannot be fairly evaluated in this way.  

Even though the auditors acknowledge a district’s oversight “responsibilities are not explicitly stated” 
in Charter Law, they not only presume that responsibilities  “are implied through the Act and its 
amendments,”  [Report Summary] they also define specific procedural expectations for how a dis-
trict should fulfill these presumed responsibilities.  We do not believe that the auditors had a basis 
in Charter Law for many of their critiques.  In addition, there are factual errors in the report that we 
wish to correct and statements that may mislead readers that we wish to clarify.

1

2

* California State Auditor’s comments begin on page 157.
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The District has been strengthening and improving its role as a charter authorizing agency.  Prog-
ress has been made on many fronts, and more is underway.  The District agrees that it would ben-
efit from clearer, written policies and practices that could be implemented more consistently, and 
staff has many of these improvements underway.  In August 2001, the Oakland Board of Education 
recognized the value of creating a position whose sole responsibility would be to coordinate the 
District’s attention to charter issues.  During the past fiscal year, we could only support that function 
as a half-time position.  This proved sufficient for processing the many new applicants for charters, 
but did not provide time for monitoring at the level our District believes is important.  In July 2002, 
the Board expanded the position to full-time specifically to provide more opportunity for creating 
and implementing a broader monitoring system.  Our fiscal and human resources will be severely 
strained, however, if there is no limit to the quantity of charters we must accept and no relief to the 
drain on fiscal and facility resources caused by charter schools.

The audit report recognizes some of the improvements underway, especially improvements to 
our fiscal monitoring system, but under-reports other improvements.  More disturbingly, the audi-
tors have interpreted the words in Charter Law to create their own standards of practice that they 
expected to see in place at districts.  Our failure to have a practice in place that matches these 
individuals’ expectations should not be confused with a failure to meet our statutory obligations.

For contextual clarity, we recommend that the audit report change one of its terms.  The report con-
sistently refers to charter-granting agencies as “sponsoring agencies.”  The term, although defined 
in the statute, is misleading to readers because it implies a relationship between the local educa-
tional agency and the charter school that is neither required by law, nor typical in practice.  The 
term “sponsor” connotes a backer, a patron, a benefactor or a champion.  By contrast, Charter Law 
requires a district to grant a charter unless the charter fails to meet one of five conditions outlined in 
the Charter School Act [Ed Code 476069(b)] regardless of the fiscal, facility, or monitoring burdens 
that the school’s existence will place on a district.  A “sponsoring” agency may even have denied a 
charter that is subsequently granted by the County Office of Education or State Board of Education. 
[47632(i)]

The report [Page 25] incorrectly says that District staff only visited charter schools to investigate 
parent complaints.  This is untrue.  District staff visited eight of its nine charter schools last year and 
the ninth school was the first one visited this year.  Several schools received more than one visit.  
Most of the District’s site visits were to observe, to counsel and to establish relationships between 
our new staff and charter leaders.  Parent complaints sometimes stimulated a site visit and other 
times were addressed through telephone conversations, exchanges of correspondence, or referrals 
to the schools’ directors and boards.
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The report suggests [Page 25] that the District should conduct site visits “to help ensure that the 
school is maximizing its students’ educational opportunities and making sound use of taxpayer 
funds.”  These are noble endeavors, but not the responsibility of a charter authorizer.  The Dis-
trict may well believe that students’ educational opportunities would be maximized in a District 
school or by applying a different educational approach, but Charter Law allows charter schools to 
make independent choices, as long as they employ some sound educational program. [Ed. Code 
47605(b)(1)]  The statute would permit us to suggest, but would prohibit us from prescribing our 
preferred educational approach.  Further, the “sound use of taxpayer resources” is a subjective 
evaluation linked to one’s support of, or opposition to, the educational techniques being employed.  
As the report notes [Page 20] the intent of Charter Law was to move charter schools to perfor-
mance-based accountability systems.  While the District needs to do more to monitor performance, 
it is inconsistent with the intent of the statute to ask districts to evaluate the means to those ends, 
beyond strict legal parameters.  At most, District staff might evaluate whether taxpayer resources 
are being used for legal purposes. 

Auditors note that they expected to find “established policies and procedures for assessing the 
academic achievements of students in their charter schools, in accordance with the measurable 
student outcomes required in each charter” [Report Summary] and they describe their version of 
what a sound accounting system might include. [Report - Page 21]  Their report reads as if the Dis-
trict has failed to meet its legislated responsibilities when, in several instances, our system simply 
failed to match what the auditors expected to see.  Even so, the District is also eager to improve its 
charter schools accountability system.  The District’s effort to expand and clarify its charter schools 
accountability activities this year is especially apparent in the more detailed language the Oakland 
Board of Education has approved for this year’s Memoranda of Understanding (MOU) with our 
charter schools.  We will consider adding those portions of the auditors’ recommendations that are 
not already represented in our expanded MOUs.

The report makes a general assertion that authorizing agencies “do not periodically monitor their 
charter school’s performance against agreed-upon measurable outcomes.” [Page 22] This state-
ment is both inappropriately broad and incorrect.  The auditors have completely negated the value 
of the review process that occurs in our district when charters are considered for renewal.  Given 
that the statute does not specify how frequently a periodic monitoring must occur, and given that 
the academic benefits of a program typically take a year to implement for benchmarking, then at 
least two years to bear fruit, it is not unreasonable for an authorizing district to wait until a school’s 
fourth year to evaluate the academic benefits of its program.  This timeline is consistent with review 
for charter renewal after five years.  

The report notes that we have not established comprehensive written monitoring guidelines. [Page 
23]  However, the District presented plentiful evidence that it has implemented many monitoring 
activities and acted upon its findings.  For example, the District monitors charter schools’ monthly 
fiscal and attendance data, monitors other program components occasionally, initiated revocation 
procedures on several occasions, and revoked two charters.  Our District is compiling year-by-year 
testing information and consulting with the charter schools to develop a written, multiple-criteria 
annual assessment report that will also incorporate each school’s unique measurable goals.
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Although it is not the District’s statutory responsibility to ensure that charter school students dem-
onstrate academic performance, the District is aware of which charter schools are experiencing 
academic difficulty and offering some assistance-which independent charter schools and their 
governing boards, which are separately incorporated nonprofit organizations, are not obligated to 
accept.  For example, in 2001-02, the District invited five under-performing charter schools to enroll 
in the High Priority Schools Grant of the Immediate Intervention Under-performing Schools Pro-
gram (HPSG-IIUSP). Four accepted the invitation and the District assisted them with the application 
process.  

The auditors were displeased to find that one-third of charter school outcomes were not related 
to academic performance.  [Page 31]  While we recognize the importance of academic achieve-
ment, we find the auditors’ low esteem for non-academic measurable outcomes disturbing.  Many 
of the parents in our charter schools place high value on non-academic factors (such as safety and 
attendance) that are essential prerequisites to learning, and attitudes (such as self-esteem and 
respect for others) that they recognize as important components of citizenship.  Charter Law does 
not require that the benefit of all outcomes be objectively measurable in the short-term, nor that 
all measures be of academic performance.  Ignoring improved attendance as a success factor is 
severely myopic.

In Table 5 [Page 33], the report alleged that OUSD did not verify teacher credentials.  The text of 
that page then described part of the process OUSD used to verify teacher credentials in 2001-02.  
The auditors may believe our process was insufficient, but the “no” on this table should be changed 
to “some” or another term that indicates a process existed.  The audit report notes that schools 
must certify a listing of their teachers and their credentials as part of CBEDS data.  In addition, but 
unnoted in the audit report, each school’s charter and the annual MOUs that are signed by each 
charter include a passage stating that teachers in the school will hold a Commission on Teacher 
Credentialing Certificate, permit or other document equivalent to that which a teacher in other 
public schools would be required to hold except where the lack of such certificate, permit, or other 
document is permitted by law.

Charter Law [Ed Code 47605(l)] and each school’s MOU identify that charter schools are respon-
sible for maintaining teacher credentialing information at the school and that these records are 
subject to periodic review by the authorizing district.  The auditors have interpreted this provision to 
mean that districts should conduct and document annual credential reviews.  While we concur that 
this would be a laudable practice, and we plan to increase our scrutiny this year, an annual review 
is not required by Charter Law.

In Table 5 [Page 33], the report alleges that OUSD did not verify that State-mandated tests were 
administered at charter schools.  We believe the auditors confused a lack of a document with a lack 
of verification.  The “no” on this category should be changed to either “yes” or “some” verification.  Our 
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process included informing schools that they must test, gaining their agreement to test (in both their 
charters and in their annual MOUs), arranging for them to order and purchase testing material from 
our vendor, providing extensive training in testing and reporting procedures, and receiving their 
testing results.  Schools that did not attend training sessions received information by mail and all 
schools received on-going counsel via electronic mail and telephone.  We note that the auditors did 
not find that any of our charter schools failed to participate in State-mandated tests.  If performance 
(i.e., participation) was the goal, then our method was successful.  In the future we will ask each 
school to provide a document certifying that its students participated in the State Testing Programs 
specified in Education Code 60600-60652 in the same manner as other students attending public 
schools, but signing a certificate after the fact will not change the outcome (participation or not).

In Table 5 on page 33, the report notes that the District did not verify instructional minutes in 2001-
02.  Each school commits in its charter and annual MOU that “The School shall offer, at a minimum, 
the same number of instructional minutes set forth in Education Code 46201 for the appropriate 
grade levels.”  The District did verified instructional days.  The MOUs for the current year and our 
accounting system have been amended to include monitoring instructional minutes.  

During 2001-02, the District emphasized improving the foundation of our charter school rela-
tionships by tightening provisions in the charter documents themselves.  The report ignores the 
District’s expanded charter petition review process that has led to improved charter quality, more 
specific measurable standards, and greater clarity about charter schools’ statutory obligations.  This 
has had an immediate effect on the quality and specificity of new charters and will eventually cover 
all charter schools after their renewals.  Our more careful scrutiny by the Charter Schools Coordi-
nator, an internal review team, and a committee of the Board of Education takes more time but will 
lead to long-term improvement in the authorizer/school relationship

The report ignores District monitoring that has revealed problems and where our intervention either 
led to a correction of a problem (e.g., a leadership change at one school, governance changes 
at two schools to eliminate conflicts of interest; school schedule changes to provide an adequate 
number of instructional days at one school) or a revocation of charters (Oak Tree Charter School 
and Meroe International Academy).  Clearly, the District’s monitoring efforts reveal, address and 
resolve many problems.

In two instances, the auditors apply a standard that they admit is not required of charter 
schools (Page 47, 51.)  The auditors expect charter authorizers to work with charter schools to 
improve their financial condition. (Page 47)  While this is a nice service to offer, and the District 
sometimes offers advice, we are not required to do this.

The auditors complain that two charter schools had periods when E.C. Reems’ and North Oakland’s 
revenues on hand were less than their current expenses. (Page 48)   It is not unusual for many 
charter schools and entire school districts to experience cash flow disruptions.  There are many 
techniques for navigating these periods and these schools navigated adequately.
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This year’s more detailed MOU will specify that the annual external audit must reflect tests of ADA 
and instructional minutes. (Page 49)

The auditors acknowledge improvements to our audit review process, but complain that we do not 
specify how negative audit findings are resolved. (Page 53)  This will always depend on the nature 
of the finding is.  It is noteworthy that the auditors say, “For fiscal year 2000-01, the charter schools’ 
audit findings did not appear to be significant.” (Page 53)  They seem to be stretching hard to find 
something to complain about in our new process.  

The report says our district “failed to track actual oversight costs” (Pages 55, 56) even though docu-
mentation was provided to the audit team.

The auditors’ allegation that districts “may be double-dipping” allegation (Page 55) should either be 
specific and substantiated or omitted.  Our District could not possibly have double-dipped in 2001-
02 because we have not yet submitted our Mandated Costs Reimbursement (MCR) request for 
charter activities yet.  (Page 61) We are compiling our records and will turn them in by the October 
31 deadline.  Our minimal MCR claimed in 99-00 and 00-01 is can be more than justified with staff 
time reviewing new charters in those years.

There is a lack of logical connection (Page 59) between the auditors’ acknowledgement that MCR 
is the way to collect for new charter reviews because there is no charter school revenue stream 
to assess, and their subsequent suspicion that districts also charged the (non-existent) charter 
school’s revenue stream for staff time processing new applications.

The District wholeheartedly supports the auditors’ calls (Pages 56, 60, 61) for language clarification 
in the statute about what revenue we can assess our 1% against.  This has been a source of confu-
sion and multiple interpretations by State and District staff and by charter school leaders. 

Our district, like others, endeavors to interpret and implement its responsibilities, as it identifies 
needs and as resources are available for this purpose.  A major impetus of the charter schools 
movement was to move away from procedural accountability toward outcome accountability.  In 
this spirit, we are seeking an appropriate balance of intervention and autonomy, prescription and 
innovation, control and independence.  Change the District is implementing will increase our role in 
monitoring charter schools to ensure greater accountability.

If the Legislature wishes to dictate the requirements of a comprehensive procedural audit, we would 
expect to receive clear definitions about what documents would be required to have available for 
review at the State Department of Education Charter Schools Office, at the County Department 
of Education, at the authorizing district’s office, and at each charter school site, at what frequency 
those documents must be updated, and what supporting materials are required to substantiate 
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the information.  We would also expect the District’s cost for participating in these documentation 
and audit processes to be fully eligible for payment as a charter monitoring cost, and expenses in 
excess of those fees to be fully reimbursable as mandated costs.

Sincerely,

(Signed by: Dennis K. Chaconas)

Dennis K. Chaconas
Superintendent
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To provide clarity and perspective, we are commenting on 
the Oakland Unified School District’s (Oakland) response 
to our audit report. The numbers below correspond to the 

numbers we placed in the margins of Oakland’s response.

Contrary to Oakland’s suggestion, this report is not intended 
to be read as a legal opinion on the application of the Charter 
Schools Act of 1992 (Act) to chartering entities. Instead, we 
looked to the law for guiding principles in responding to 
specific questions from the Joint Legislative Audit Committee 
regarding policies and practices for monitoring charter schools. 
Moreover, on pages 18 and 32, we recognize the lack of 
specificity in state law regarding monitoring charter schools and 
recommend to the Legislature that it might consider making the 
oversight role and responsibilities of chartering entities more 
explicit. Finally, as we state on these same pages, we believe 
that some monitoring role for chartering entities is implicit in 
the Act, particularly in a chartering entity’s charter revocation 
authority, the primary vehicle for enforcement of charters.

Although not rendering a legal opinion on the issue of oversight, 
our view that the charter schools law places some monitoring 
responsibilities on chartering entities is informed by our 
reading of the statutes as well as the constitutional obligations 
of the State regarding the public school system. In fact, in 
Wilson v. State Board of Education, (1999) 75 Cal.App 4th 1125, 
the First Appellate District Court of Appeal considered the 
issue of whether the Act permitted funding for schools that fell 
outside of the public school system, thus violating the California 
Constitution. In finding that the Act did not run afoul of the 
constitution, the court pointed to the statutes that we have 
relied on as evidence that charter schools are operated in a 
framework that keeps them within the public school system. For 
example, the court found that:

COMMENTS
California State Auditor’s Comments 
on the Response From the
Oakland Unified School District
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• Chartering entities have “continuing oversight and monitoring 
powers” with:

§ The ability to demand response to inquiries.

§ Unlimited access to inspect or observe any part of the charter 
school at any time.

§ The right to charge for actual costs of supervisorial oversight.

§ The right to revoke a charter for, among other reasons, a 
material violation of the charter or violation of any law, 
failure to meet student outcomes, or fiscal mismanagement.

• As part of their revocation authority, chartering entities are 
required to permit a charter school the opportunity to cure 
the alleged problem. More specifically, the court stated, “short 
of revocation, [charter entities] can demand that steps be 
taken to cure problems as they occur.”

• Chartering entities “approve” charters. The chartering entity 
“controls the application-approval process, with sole power 
to issue charters”—“[a]pproval is not automatic, but can 
be denied on several grounds, including presentation of an 
unsound education program.”

• With regard to accountability, charter schools must promptly 
respond to all reasonable inquiries from a chartering entity.

• The charter schools law does not create a dual system of public 
schools. Although the law loosens the “apron strings of bureau-
cracy,” the court found that charter schools are within the 
common system of public schools because, among other reasons, 
they “are subject to state and local supervision and inspection.”

• Even though charter schools have operational independence 
“the very destiny of charter schools lies solely in the hands of 
public agencies and offices, from the local to the state level: 
school districts, county boards of education, the Superintendent 
[of Public Instruction] and the [State] Board of [Education].”

We believe that the statutes, although not explicit, do envision 
a monitoring role for chartering entities and that a monitoring 
process is absolutely essential to identifying key issues, providing 
charter schools the opportunity to take corrective action, and 
determining whether a chartering entity should exercise its 
authority to revoke the charter.
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Oakland is misrepresenting the content of our report. We did 
not define specific procedural expectations, but rather identified 
where chartering entities did not provide adequate oversight 
using any one of a number of methods that we would have 
considered satisfactory. As we state on page 18, we expected 
that, to facilitate their oversight, chartering entities would 
have established policies and procedures guiding these activities. 
Typically, sound systems define types and frequency of data 
to be submitted, the manner in which the entity will review 
the data to be submitted, the manner in which the entity will 
review the data, and the steps it will take to resolve any concerns 
resulting from its oversight activities. Therefore, we assessed the 
charter oversight activities of the selected chartering entities 
against what a sound oversight system would include.

Although Oakland states that we made factual errors or misleading 
statements, the following point-by-point analysis of its response 
disproves this assertion.

Although Oakland disagrees with the underlying facts, Oakland 
agrees that it would benefit from clearer, written policies and 
practices that could be implemented more consistently, and 
states that staff has many of these improvements underway.

Oakland apparently believes that our expectations that its 
oversight system should ensure that charter schools are meeting 
the terms of their charter, such as measuring student progress 
in achieving stated outcomes and ensuring qualifications of 
staff, are unreasonable expectations. As fully described in note 1 
on page 157, we recognize the lack of specificity in state law 
regarding monitoring charter schools. In addition, in our report we 
recommend to the Legislature that it might make the oversight role 
and responsibilities of chartering entities more explicit.

Although the term “sponsoring agency” is in statute, we have 
changed the term “sponsoring agency” to “chartering entity” to 
more closely conform to the language of the Act. The change in 
term does not affect any of our findings or conclusions in the 
report.

We have modified the text on page 22 to incorporate Oakland’s 
assertion that it made school visits to establish relationships. 
However, the point remains that Oakland did not visit its 
charter schools to monitor their performance in accordance with 
the schools’ charter agreements.
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Oakland is understating its responsibility. Although 
the California Constitution gives the State the ultimate 
responsibility to maintain the public school system and 
to ensure that students are provided equal educational 
opportunities, Oakland presumably has some responsibility. 
However, we have clarified the text on page 22 to state that Oakland 
did not assess whether its charter schools were achieving the 
measurable outcomes agreed to in their charters. Presumably these 
agreed-upon measurable outcomes were designed as alternative 
methods to provide equal educational opportunities to students. 
Oakland could have denied a charter petition if it believed the 
educational program was not sound. Also, Oakland is understating 
its responsibility to ensure that taxpayer funds are being spent 
soundly. It has a responsibility to ensure charter schools’ 
compliance with various legal requirements that are conditions of 
apportionment, a responsibility to ensure that federal funds are 
spent in accordance with federal rules, and can revoke a charter for 
fiscal mismanagement.

We are pleased Oakland is improving in this area after our audit. 
However, the fact remains that for fiscal year 2001–02 Oakland 
did not have any type of effective policies and procedures 
to ensure that charter schools were assessing the academic 
achievement of students in its charter schools in accordance 
with the measurable student outcomes required in each charter.

Oakland is asserting that the evaluation that occurs relating 
to a charter renewal process, which occurs every five years, is an 
adequate substitute for the periodic monitoring that a chartering 
entity is supposed to be performing in order to justify the fee of 
“up to” 1 percent or 3 percent of a charter school’s revenue. This 
interpretation ignores the chartering entity’s authority to not only 
renew a charter but to also revoke a charter due to the material 
violation of any charter condition. In addition, as described in note 1 
on page 157, chartering entities have the ability to demand response 
to inquiries and unlimited access to inspect or observe any part of 
the charter school at any time. Without periodic monitoring of their 
schools for compliance with the charter terms, the chartering entities 
cannot ensure that their charter schools are making progress in 
improving student learning, nor are the chartering entities in a 
position to identify necessary corrective action or the need for 
revocation.

The fact remains that Oakland provided us no evidence that it had 
either written procedures or any consistently applied monitoring 
effort in place for the period we reviewed during fiscal year 2001–02. 
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Oakland’s  response recognizes that in fiscal year 2001–02 the 
resources it provided “proved sufficient for processing the many new 
applicants for charters but did not provide time for monitoring 
at the level our district believes is important.”

As discussed in detail in note 1 on page 157, Oakland is 
understating its statutory authority to ensure that charter 
school students demonstrate academic performance in 
accordance with its charter. It has the authority to revoke a 
charter due to failing to achieve or pursue any of its student 
outcomes if the charter school does not correct the problem.

Oakland is mischaracterizing our report. We expressed no 
displeasure that one-third of charter schools’ outcomes were not 
related to academic performance. For example, on page 24, we call 
some of these goals laudable. However, we also correctly discuss 
that these goals by their nature are difficult, if not impossible to 
measure by any objective standard. Without objective standards 
defined in their charters that are relevant to academic performance, 
the charter schools will not be able to demonstrate to their 
chartering entities the success of their academic programs.

Although Oakland may state teacher qualifications in its 
charters, Oakland had no process in place at the time of our 
review where it verified the credentials of teachers in charter 
schools. Oakland did not perform the verification on an 
annual or any other periodic basis.

Oakland is either missing or evading our point related to verifying 
that testing at charter schools has occurred prior to its certifying 
the last apportionment. Even though Oakland states that it 
does numerous things to ensure that testing will occur, it does 
nothing to ensure that testing did occur prior to its certifying 
the last apportionment for the year. Oakland’s statement 
about “receiving their (charter schools) testing results” is 
disingenuous because, as far as we are aware, they are referring 
to the fact that they have access to the Department of Education’s 
Web site that posts the results after Oakland has certified the last 
apportionment for the year. Thus, this late receipt of test results 
is irrelevant to the point that we raised.

Oakland is understating its statutory authority related to charter 
school fiscal affairs. It has authority to revoke a charter due to 
fiscal mismanagement. Although expenses greater than revenues 
is not in isolation a problem, it is sufficient for Oakland to use 
its statutory authority to make reasonable inquiries, including 
inquiries for financial data.
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Oakland is mischaracterizing our report. We do not state that 
it could not support the expenses reported on its mandated- 
costs claim. Rather we state that it did not provide us with any 
support for the expenses that it asserted it incurred providing 
oversight over the charter schools. The statute allows Oakland 
to charge a district “up to” 1 percent or 3 percent of a charter 
school’s revenue as a fee for oversight. Without any supporting 
detail for these expenses, Oakland cannot support that it has 
expenses other than the expenses related to charter schools for 
which it sought reimbursement on its mandated-costs claim. We 
have modified the report text to state there “is a risk of double- 
charging” rather than “may be double-charging.”

The Legislature has already provided a funding mechanism for 
the oversight of charter schools—the 1 percent or 3 percent. 
Also, if Oakland already had in place the procedures it is 
asserting it is now developing or implementing, the results of 
our audit would have been substantially different. In addition, 
as discussed in note 2 on page 159, we are not suggesting that 
the Legislature define specific procedural expectations, but 
rather that Oakland accomplish sound oversight systems for 
the “up to” 1 percent or 3 percent of charter school revenue fee 
that they can charge charter schools.
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Agency’s comments provided as text only.

San Diego City Schools
Eugene Brucker Education Center      
4100 Normal Street
San Diego, CA   92103-2682      

October 24, 2002

Elaine Howle*
State Auditor
California State Auditor
Bureau of State Audits
555 Capitol Mall, Suite 300
Sacramento, CA 95814

Dear Ms. Howle,

Enclosed you will find San Diego Unified School District’s written response to the 
report titled “California’s Charter Schools: Monitoring and Oversight at All Levels 
Could Be Stronger to Ensure Charter Schools Accountability.”  A diskette with files for 
the response and this cover letter is also enclosed.

We request that you inform the San Diego Unified School District of the details for 
releasing this audit including the date, time, method(s) of release and intended audiences.  
We also request that notification be given at least two weeks in advance of to allow us the 
opportunity to make travel arrangements, should they be necessary, to participate and/or 
observe the release.

Respectfully,

(Signed by: Terrance L. Smith)

Terrance L. Smith
Chief of Staff

* California State Auditor’s comments begin on page 185.
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SAN DIEGO UNIFIED SCHOOL DISTRICT’S RESPONSE 
TO CALIFORNIA STATE AUDITOR’S OCTOBER 15, 2002 DRAFT AUDIT 
ENTITLED “CALIFORNIA’S CHARTER SCHOOLS: MONITORING AND 

OVERSIGHT AS ALL LEVELS COULD BE STRONGER TO ENSURE 
CHARTER SCHOOLS ACCOUNTABILITY”

A. INTRODUCTION

San Diego Unified School District welcomed the opportunity to participate in the 
California State Auditor’s evaluation of how effectively the oversight of charter schools 
was conducted within the State of California during 2000/2001. The audit team members 
explained that they were working with various departments of the State of California, 
four school districts, and a selected number of charter schools within those districts to 
complete an audit report with respect to the accountability of public charter schools in the 
2000/2001 school year. It was our understanding that the audit report would confirm 
practices as they existed in 2000/2001 at the state, district and charter school levels; 
identify actions, policies or procedures enacted by the State Board of Education, 
California Department of Education, districts or charter schools since that time to 
improve the accountability of charter schools; and newly enacted legislation with the end 
result of the audit being a number of recommendations for improving the accountability 
of charter schools at all levels. We looked forward to participating in a process that was 
designed to result in a better understanding of how the current charter laws and 
regulations were being implemented, their effectiveness, and how they might be 
improved.

The San Diego Unified School District believes there are fundamental flaws in the draft 
audit and the process that was utilized to create the draft. It was our belief at the outset of 
the audit that the auditors had already obtained a thorough “understanding of the program 
to be audited to help assess, among other matters, the significance of possible audit 
objectives and the feasibility of achieving them. The auditors’ understanding could have 
come from knowledge they already had about the program and knowledge they would 
have gained from inquiries and observations they made in planning the audit” (GAO 
Yellow Book Section 6.9). The extent and breadth of these inquiries and observations 
would certainly have varied given the change in identity of members of the audit team, as 
would the need to understand individual aspects of public charter schools, such as the 
following:

1. Laws and Regulations
2. Purpose and Goals
3. Efforts
4. Program Operations
5. Outcomes

1
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San Diego Unified School District October 24, 2002 Response
to State Auditor’s October 15, 2002 Draft Audit
Page 2

During the last four months of interaction with the audit team, it has become clear to us 
that this was not the case. In addition the four-person audit team has consisted of at least 
six different people of which we are aware. It is appears that there has been a lack of 
consistent communication among the six audit team members, with respect to 
information that was already provided by and discussed with district staff, during the 
transition that has occurred. This lack of clear communication among the audit team 
members has not been resolved and has resulted in incorrect information being contained 
within the draft report.  

The San Diego Unified School District expected that the audit would evaluate how the 
charter law and regulations were being implemented at the state, district and charter level.  
We anticipated that findings would highlight areas of effective implementation, identify 
areas for improvement, and make recommendations for clarifying and improving the 
existing law and regulations. However, the audit seems to be based upon an initial 
misunderstanding of charter school law which resulted in the creation of non-existent 
performance expectations based upon how the auditors interpreted the law, rather than 
the reality of existing charter law. Those unsupported standards were then used as if they 
were the established legal standards to evaluate the effectiveness of authorizing agencies. 
Interestingly enough, the standards created by the audit could be excellent 
recommendations for improving the oversight of charter schools if they were presented as 
recommendations for the Legislature to enact into law or the State Board of Education 
and/or California Department of Education to include in regulations.

In the interest of creating an audit that would be very useful for charter school policy 
makers and practitioners within the State of California, we recommend that the audit 
team enlist the assistance of charter school law experts from advocacy groups and school 
districts.  Such experts would be able to assist in the creation of a balanced legal analysis 
of the existing charter school law, and where the law is ambiguous not fault districts for 
having different interpretations.

B. Specific Audit Inaccuracies in Reference to San Diego Unified School District that 
are Contained in Chapter 1: “Sponsoring Agencies do not Adequately Monitor the 
Academic Health of their Charter Schools”

1. As stated at page 19, “… our review of California’s charter schools revealed that spon-
soring agencies do not adequately oversee their schools to ensure that the program 
described in the charter agreement is implemented successfully”.

• A review of Education Code 47600 et seq. indicates multiple references to “the authority 
that granted the charter” and not to “sponsoring agencies” – the District observes that the 
use of the word “authority” conveys a vastly different legal reality than that of  “sponsor”. 
This is consistent with the legislative intent language of EC 47601: “… to establish and 
maintain schools that operate independently from the existing school district structure…” 
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San Diego Unified School District October 24, 2002 Response
to State Auditor’s October 15, 2002 Draft Audit
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•  In the context of “their charter schools”, public charter schools are not the property 
(as “their” is commonly defined) of their authorizing districts. They are intended to be 
operationally independent from districts and other authorizers, and independently 
subject to legal and other compliance to the State Board of Education who acts as 
the ultimate authority for a charter’s permission to open.

• The audit year selected was the first full year of implementation of (then) recently 
passed AB 544.  The legislation itself never defined the term “oversight.”  Earlier 
charter laws used the term “monitoring,” which also lacked any definition in the statue 
or in regulations.

• The definition of “adequate oversight” as employed by the audit team has no clear 
statutory basis in legislation or litigation – rather, it was defined solely by the audit 
team and applied as they saw fit to the District and local school sites.

• In the absence of written procedural definition to the contrary (from the Legislature, 
the California Department of Education, the State Board of Education, or the GAO 
Yellow Book), the District was free to set its own standards for reasonable monitoring 
of individual school performance.

• The appropriate standard for review, absent definitional clarity in the law, would have 
been to compare the District’s activities against its usual and customary practice of 
monitoring schools’ academic performance in the audit year selected.

• The audit year selected included an obligation on the part of the charter school to 
execute an annual audit – yet the legislation was silent as to the scope and author-
ity of the audit. There were no implementing or definitional regulations passed in that 
year by CDE or SBE to clarify this issue, and no direction to charter schools NOT to 
rely on existing District audit practice (i.e., inclusion within the annual district audit 
and related audit practices for academic review).

• In the SDUSD, only three schools were visited – and they were visited with little 
notice, after the conclusion of the school year, and with little or no explanation of the 
audit scope and rights of response.

• The audit team at no time identified the criteria for selecting these three schools 
as compared to others within the District. They further failed to identify the written 
rubrics for selection of these sites  - a silent selection process made all the more 
suspect by the team’s admission that THEY, not statute or regulation, were defining 
“adequate oversight”.

2. As stated at page 20, and as a justification for the audit team’s self-generated definition 
of “adequate oversight”, the ability to “withhold fees from the charter schools for over-
sight” is referenced. As used here and frequently through the report, the verb “withhold” 
is incorrectly applied to District practice – all District charter schools were “billed” for the 
fee and the fee was “paid” by the schools to the District.
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3. As stated at page 22, “We found that they were not always assessing their academic 
programs against the terms of the charter”.

• “Not always” is a term of linguistic art and has no statistical basis for audit review. 
Further, as frequently seen in the report, there is no definitional basis for the follow-
ing terms: “most”, “some”, “adequately”, “academic health”, etc.

• There is no definition of these terms in the GAO Yellow Book, the late-announced 
audit protocol, nor in statute or regulation as it applies to charter schools.

• Absent such standards, how can an audit conclusion be reached that “Sponsoring 
agencies do not adequately monitor the academic health of their charter schools”?

4. While the audit report leaves the reader with the impression that the District did not 
specify the responsibilities of the charter schools, District charter schools were, in fact, 
the subject of written expectations - as stated at page 23, “… in its fiscal year 2000-01 
memorandum of understanding (MOU) with Explorer Elementary School …”

5. As stated at page 23, “… sponsoring agencies … have typically not established moni-
toring guidelines or engaged in these activities”.

• For the audit year selected, there was no statutory or regulatory obligation on the 
part of the District to establish such guidelines – the audit team thus contradicts itself 
by acknowledging the presence of MOU’s as stated above while concluding that no 
written expectations were present.

• What is the statistical definition of “typically not established” as used here?

6. It is agreed to by the audit team that the District has the right to revoke a charter – what 
the team clearly does not understand is the PERMISSIVE language in the charter law 
that indicates that a District “may” revoke a charter for the five reasons listed in the law 
– it is not mandatory that they “shall” do so (EC 47607 (b)).

• This District has in fact revoked two charters since the first law was enacted, but 
does so only as a last resort. There is no hesitancy to act when the health, safety, 
and welfare of students is at stake, or the practices in place prevent the charter from 
reaching its stated goals. There is no evidence in the audit team’s report that these 
more serious issues were present at any District school and ignored by District staff 
and Board. 

• Revocation was the only tool in place in 2000-01 to remedy even the most trivial 
issues involving charter school practice within the District. Given the legislative intent 
to have charters be operationally independent from districts as stated in the law, the 
audit team failed to justify that any of the issues of concern that they cited would in 
fact have been legally defensible to justify charter revocation.
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• The audit team further ignores the fact that the reasons for revocation identified in 
EC 47607 were never defined in the law. CDE, SBE, or any court has never sub-
sequently defined them. The team substitutes its own personal definition when one 
cannot be found in the law, and fails to mention that such definitions are nowhere 
defined in their own audit protocol.

7. As noted at page 24, the District is faulted for “having no written guidelines”.

• In fact, each school had a MOU as the team admitted earlier in the chapter.

• The audit team sites no statutory obligation on the part of the District in the audit 
year selected to have had such written guidelines across the District.

8. As noted at page 24, the District receives a “NO” in answer to the claim of “Engaged in 
Periodic Monitoring”.

• “Periodic monitoring” is a term of art that was never defined in the law or regulations.

• The audit team never defines “periodic” and cites no definition from the audit protocol 
for this term.

• The District was thus free to define the term for itself as it best fit the needs of the 
District – especially in the first full year of the new law (2000-01) that the audit team 
selected for its review, and in the absence of statutory or regulatory direction to the 
contrary.

• As further proof that our conclusion is correct, we note that the audit team at no time 
cites the District for abusing its definitional discretion.

9. As concluded on page 24, “… none of the sponsoring agencies has adequately 
ensured that their charter schools are achieving the measurable student outcomes set 
forth in their charter agreements.”

• As the audit team only reviewed three schools in the district, they would have had no 
way of knowing if this was universally correct – even if we assume that this was not 
done at the three schools selected – a position that we do not admit.

• The team cites no definitional basis, statute, regulation, or portion of the audit pro-
tocol that defines “adequately ensured”, “achieving”, or “measurable student out-
comes”.

10. At page 24, the team concludes that “San Diego lacked monitoring guidelines for stu-
dent performance and did not periodically review its charter schools at the time of our 
review.”

e

3

r

r

515



168 California State Auditor Report 2002-104 California State Auditor Report 2002-104 169

San Diego Unified School District October 24, 2002 Response
to State Auditor’s October 15, 2002 Draft Audit
Page 6

• There was no statutory or regulatory standard against which “monitoring guidelines” 
could have been measured or defined in the audit year selected.

• There is no definition at law or in the audit scope for “periodic”.

• The Public Schools Accountability Act (PSAA) represents the standard against which 
student performance is based. It specifically includes charter schools. As the team 
itself seems to recognize (in that Appendix C includes STAR data), the accountability 
system in place was regulated by the PSAA. As this was the most important standard 
for academic accountability (recognizing that the PSAA includes identified sanctions 
for nonperformance), the District adhered to state law in this instance.

• There is no statutory obligation on the part of the District to exceed adherence to 
state law – by definition; the PSAA was “usual and customary practice” in the state. 
As such, the yearly release and review of STAR data constitutes annual review 
of charter academic performance. We note that “periodic” certainly encompasses 
“annual”. We further observe that the sequence of release of the data (API raw 
scores followed by API growth targets followed by API rankings) represent at least 
three different benchmarks of “periodic” review.

• Charter school independence, as identified in the so-called “mega waiver” provisions 
of charter law exempting charter schools from compliance with all but specifically 
identified Education Codes and clearly intended by the legislature (EC 47601), would 
likely have prevented additional District regulations – a point clearly echoed in the 
2002 court decision preventing CDE from imposing further fiscal regulations on char-
ter schools.

• We observe as well that the first and most specific intent of the charter law was to 
“improve pupil learning” (EC 47601 (a)). The District submits that the state legisla-
ture, in passing both the charter law and the PSAA, clearly intended for the PSAA to 
be the procedural implementation and regulatory check on the charter school’s first 
and most important priority – student achievement. The audit team cites no evidence 
to indicate that the District did not follow the requirements of PSAA in its use of 
that legislation to ensure “the academic health” of charter schools authorized (as 
opposed to “sponsored”) by the District.

11. It is precisely for these historical reasons that the District convened a two-day meeting 
in June 2001 with the District’s charter school community and the senior District staff. 
The intent was to formalize a policy based on the District’s self-initiated and funded 
review of charter schools in the District by McKenna and Cuneo (external legal counsel 
to the District). The focus for the intense discussions was the historical growth of prac-
tice during the preceding twelve months under STAR, the PSAA, and (at that time) pro-
posed legislation regarding charter practice that would eventually lead to the passage 
of SB 740 and AB 1994. Copies of this report were made available to the audit team but 
never mentioned in their report. The District proactively sought to clarify local practice in 
the face of statewide inconsistency with respect to the laws affecting charter 
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 schools. The audit team initially dismisses the significance of this two-day meeting, the 
subsequent meetings and negotiations that lasted over one hundred hours, and the 
unanimous approval of the District’s new charter oversight policy on November 2001 
with the following single sentence:

 “However, San Diego has developed a new charter schools policy that it plans to  imple-
ment in fiscal year 2002-03.”

 An attempt at further acknowledgement appears at page 27. Unfortunately character-
istic of the entire tone of the report, even this language is unnecessarily cautionary 
and dismissive: “Finally, although San Diego has not in the past adequately assessed 
its charter schools for compliance with agreed upon measurable student outcomes, it 
has developed guidelines that, if implemented, may constitute an adequate process to 
monitor its charter schools.”

• The District objects to and disagrees with the conclusionary language suggesting 
that we have not adequately assessed charter school compliance.

• The District Board approved the guidelines in November 2001, and the Charter 
Office positions were funded (even in the face of statewide budget delay and the 
prospect of District deficits) in September 2002. We believe that “if implemented” 
does not reflect this District’s commitment to be a leader in developing a charter 
oversight model that is prudent, flexible, and consistent.

• We do agree that “these guidelines will help San Diego ensure that its charter 
schools are providing the agreed upon student educational opportunities and will 
help give it the information it needs to take necessary corrective action when schools 
are not following their charters.” It would have been most appropriate for the audit 
team to have concluded its review at this point.

12. At page 28, the report notes that “we expected to find charter schools assessing stu-
dent performance against the measurable outcomes defined in their charter.” 

• As the overwhelming majority of charters in 2000-01 came in to existence under 
the old charter law, one would expect to find such a mandate for the schools (as 
opposed to the District) under the language in the old law. We find no such language. 

• Further, there was and is no language in the law that prohibits charter schools from 
adding other than “objective indicators” in their assessment statements. In fact, it 
would have been extremely helpful for the audit team to define, from statutory author-
ity or their own protocol, “objective indicators” to begin with.

• The time for review of charter indicators would be during the renewal or revision pro-
cess. The report is silent as to the obligation of the audit team to have reviewed such 
documentation in the case of renewals or revisions that the District has dealt with. 
Had they done so, they would have discovered that such reviews of charter indicators 
did take place and are a part of the District and Board records.
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• Most recently, charter revisions were granted to the Sojourner Truth Learning Acad-
emy and the Holly Drive Leadership Academy, and a five-year charter renewal was 
granted to the Nubia Leadership Academy. In each instance, a full review, accompa-
nied by clear and challenging conditions relating to academic performance (attached 
to the Board approval action) were present. It is unfortunate that the audit team 
ignored these facts as well in their written report.

• In the absence of statutory or regulatory definitions for “objective indicators”, the 
audit team at Table 4 attempts to summarize their review of three charter schools in 
the District. Their review indicates that “some” assessment measures were included 
in the charters. While again not defining for statistical accuracy what “some” means, 
the Table leads one to conclude that the absence of “all” is a problem. Since there 
was not statutory prohibition in either the old or new charter law with respect to using 
some “objective “indicators’ and some “non-objective” indicators, what precisely is 
the problem that the Table purports to represent? 

• The report’s conclusion at page 31 that “… 34 percent of the outcomes listed in the 
school’s charters were not related to academic performance” is due to the reasons 
other than pupil achievement that are reflected in EC 47601 (b) through (g) as jus-
tification by the legislature to approve public charter schools. They include a special 
emphasis on students who are academically low-achieving, encouraging the use of 
different and innovative teaching methods, creating new professional growth oppor-
tunities for teachers, providing parents and students with expanded school choices, 
holding schools accountable, and providing vigorous competition within the public 
school system to stimulate continual improvements in all public schools. Rather than 
criticize these other objectives, the audit team should have applauded them as being 
consistent with legislative intent.

• The ultimate indicator with respect to achievement accountability, as stated previ-
ously, would be the PSAA – and the report is silent as to this reality and is equally 
silent on the District’s use of PSAA to determine charter progress.

• The audit team’s apparent confusion on this issue is demonstrated at page 31 when 
they note (for an unnamed school) that one school that did not assess its out-
comes according to the new rules imposed by the audit team nevertheless showed 
increased student achievement. We conclude that such a statement in fact supports 
the current practice of mixing both “objective” and “non-objective” measures in the 
charter document.

• As stated at page 32, the audit team questions the use of student attendance data as 
a measurable outcome of charter success. They state “the effects of improved atten-
dance rates on academic performance are of a longer-term nature and cannot be 
measured objectively”. The audit team, especially as relates to racial and economic 
subgroup performance on standardized and content-based testing, has apparently 
ignored consistent academic research. It is fair to conclude that if a student is consistently 
absent from school, his/her test score performance and academic achievement will decline. 
If not, what would be the reason for mandatory attendance in the State of California?
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13. At page 32, the report states that “San Diego does not ensure that all of its charter 
schools offer the requisite number of instructional minutes”. This sweeping condemna-
tion is “proven” (according to the audit team) at page 34: “In at least one instance, the 
district did not confirm the number of minutes offered by collecting a signature from the 
school”. The report further states that “for another school San Diego did not complete 
the instructional minutes verification” until 22 days after the May 2002 certification was 
due. While we could be pleased that this represents (by default), an 88% success rate, 
we offer the following with respect to the two unnamed schools cited:

• The signature from High Tech High School, whom we believe to be the first school 
cited, was secured after the District provided to the school site an opportunity to vali-
date their change in schedule and secured the requested signature after the review 
process was completed.

• With respect to the second school, we note for the record that all public schools may 
adjust their May reports in June after P-2 with a Final Report. The verification noted 
above was permitted under state law.

• We therefore conclude that the District had a 100% verification rate, not (as con-
cluded in the report) that “the district only verifies some of its charter schools’ instruc-
tional minutes…”

14. Although absolutely no data or explanation is presented at Table 5 on page 33, 
the District’s ability to verify teacher qualifications is stated as “unclear”. In addition to 
the specific explanations to the team in the conference call and their last visit, we offer 
again the following:

• In accord with EC 44258.9 (b) and (e), it is the obligation of each county superinten-
dent to submit a report of credential verification to the state in the format requested. 
This county has done so, and this District has provided the required (and verified) 
data for submission. The report is silent as to this legal obligation and as to this 
District’s compliance with that requirement.

• In addition to regularly satisfying that requirement, the District conducts an 
annual review for all charter schools. Using the “Administrator’s Assignment Manual”, 
the District identifies the process to place personnel and monitor assignments. 

• Within four months for all charter schools in the district, credential verification occurs. 

• The master schedules for all charter schools are used as a second verification.
• For ‘arm of the district” schools using District payroll services, a third review occurs 

monthly. 

p

a

519



172 California State Auditor Report 2002-104 California State Auditor Report 2002-104 173

San Diego Unified School District October 24, 2002 Response
to State Auditor’s October 15, 2002 Draft Audit
Page 10

• For arm of the district” schools using District payroll services, the Unit reviews all 
credentials set to expire and does so three months before their expiration date as a 
fourth verification.

• Although not required under the law, the District established a “Credential Unit” with 
three auditors within the Human Resource Services Division. The Director of the 
Credential Unit is responsible for credential verification for all charter schools.

• We note for the record, again, that the audit team makes no reference to specific 
statutory violations.

15. We are pleased that the audit team agreed with the District that standardized testing 
compliance was not an issue in this District, since no examples of purported noncom-
pliance are noted at pages 34-35 and all charter schools are listed in the appendix. 
We are therefore puzzled as to why the team would have stated at page 34 that “… 
the sponsoring agencies do not always verify that each charter school participates in 
standardized testing.”  Given that the district provided the audit team with certification 
of testing for every charter school, we do not understand why the notation in Table 5 on 
page 33, under Verify Standardized Testing? Indicates “Most” versus “All.”

16. With respect to the recommendations at page 35-36, we cite the audit team’s statement 
at page 28 that the San Diego Unified School District’s oversight policy will resolve any 
outstanding issues: “The programmatic audit will document the school’s progress in 
student achievement, as well as whether the school has implemented the instructional 
program called for in the charter … These guidelines will help San Diego ensure that 
its charter schools are providing the agreed upon student educational opportunities 
and will help give it the information it needs to take necessary corrective action when 
schools are not following their charters.”

C. Specific Audit Inaccuracies in Reference to San Diego Unified School District 
that are Contained in Chapter 2: “Sponsoring Agencies do not Exercise Sufficient 
Oversight of Charter Schools’ Fiscal Health”

1. As stated at page 37, “When sponsoring agencies (sponsors) authorize the creation of 
a charter school, they accept the responsibility for monitoring its fiscal health …”

• As stated before, the appropriate terminology would include “authorizing agen-
cies” and not “sponsoring agencies”. In fact, the clear intent of the legislation almost 
compels a “yes” vote for charters from a local district board: “The governing board of 
the school district shall not deny a petition for the establishment of a charter school 
unless it makes written factual findings, specific to the particular petition, setting forth 
specific facts to support one or more of the following findings…” (EC 47605 (b)). In 
this context, and as opposed to the previous charter law, a district is compelled to 
grant a charter absent a very narrow permission to deny. This is clearly not “sponsorship” 
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– it reflects an objective predisposition to grant charters designed to “operate indepen-
dently from the existing school district structure” (EC 47601).

• Absent the audit team’s inability to define by statute or regulation what is meant by 
“monitoring” the “fiscal health” of a charter school, a review of the written historical 
record reveals the following:

a. California Department of Education – Policy Letter – June 12, 1997 Joseph Symko-
wick – General Counsel

 “In our view, the Charter School Act balances flexibility in the relationship between 
a charter school and the chartering entity under the terms of the charter with the 
basic duty of the chartering entity to revoke the charter if public funds are not 
responsibly used for purposes of public education. While this duty to revoke exists, 
school districts and county offices of education are not the financial guarantors 
of any charter school transaction or liable for claims that arise against the charter 
school except in limited circumstances … The overall intent of the Charter School 
Act was to encourage experimentation and innovation in providing choices to public 
school students. Exposing chartering school districts to liability for charter school 
obligations would have a chilling effect on the ability of local groups to obtain or 
maintain charters that the legislature, in our view, did not intend.” (page 2)

 In finding no more recent reference to the historical intent of charter school legisla-
tion in California since that time, the District identifies that its appropriate role is to 
grant charters (absent listed and narrow reasons for denial) and further identifies 
what it believes to be a clear “arm’s length distance” from charter school operations.

b. Mr. Symkowick observes later (page 3) in that same policy paper that the authoriz-
ing district’s obligations are to “… at a minimum review the annual audit report on 
the charter school’s financial operations to determine whether the charter school 
has acted in accordance with reasonable and prudent business standards. If the 
chartering entity decides that a charter school has failed to act in a fiscally respon-
sible manner, the charter may be revoked.”

 We conclude from the above reference that the power to revoke is permissive in that 
“may”, not “shall” is used and that revocation is the single remedy that a district 
may employ. We note further that it is the “chartering entity”, and not any other part 
of the educational system, that has the exclusive right to revoke. We observe that 
the criterion for revocation is clear – failing to “act in accordance with reasonable 
and prudent business standards”.
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c. When the new charter law took effect in January 1999, no substantive language 
was added to alter these conclusions. The San Diego Unified School District should 
then have been judged in the audit report against the standards and limitations 
described above – upon a finding that a specific charter had failed to “act in accor-
dance with reasonable and prudent business standards”. The District had the exclu-
sive power to revoke a charter – but could decide not to revoke based on the use 
of the word “may” in both the old and new law. Mr. Symkowick states at page 3 of 
his report that “The duty to revoke … appears to require an exercise of discretion, 
which may not be compelled under (Code of Civil Procedure) Section 1085 unless 
the failure to act rises to the level of an abuse of discretion.” The audit team made 
no such finding in its report.

d. The audit report is equally silent on whether the issues alleged (for the few charter 
schools cited in the report) in fact rose to the level of insufficient business practices 
that would have prompted a revocation hearing. Mr. Symkowick observes at page 
5 of his report that “It is our view that a chartering entity should become liable, if at 
all, only after it has notice of a pattern of fiscally irresponsible actions, and fails 
to prevent further injuries by expeditious revocation of the charter”. The audit report 
cites no such “pattern of fiscally irresponsible actions” on behalf of any charter school 
authorized by the San Diego Unified School District and thus errs it its conclusions.

e. The audit report is not clear as to the significance of the problem identified in the 
District. Of the thirteen charter schools in existence in the year cited, ten were “arm 
of the district” charter schools utilizing District fiscal services that automatically gave 
the District review authority of the monthly fiscal realities. None of these schools is 
cited as a problem. For the remaining three schools, they were operating as non-
profit public benefit corporations – independent legal and fiscal entities. Each of 
these schools, in addition to the ten noted above, were treated as public schools 
within the District for audit review purposes under the District’s audit as verified in 
the District’s annual reporting using the J-200 form. We note for the record that the 
three independent entity charter schools had additional audit obligations under Cali-
fornia law with respect to non-profit public benefit corporations. 

f. The audit report correctly concludes that at the time of their visit not all of the 
schools had submitted their audits to the District. We note for the record that parallel 
information was already available to the District for the “arm of the district” schools, 
that all charter schools were a part of the District audit, and that the single concern 
expressed in the report focused on the June 30th ending balance for High Tech 
High, (HTH) a separate legal entity (page 48). HTH maintains a private bank 
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 account to which they regularly transfer all funds received from the County Trea-
sury. In order to reflect that this cash is no longer available for expenditure from 
the County Treasury, the District “expenses” the total of the wire transfer amount. 
Therefore, the charter school’s fund balance may indicate that there are expenses 
in excess of revenues, when in fact there were cash balances in the commercial 
bank account that the charter school maintained. As reported in the June 30th 
audited financial report, Qualcomm Corporation (a regular sponsor and partner 
to HTH since it opened) had pledged $500,000 to HTH. If the audit team’s review 
would have indicated that HTH had no financial reserves on the date cited (which 
they never did), then the District should have been promptly notified of the alleged 
actual deficit so that appropriate action could have been take. In fact, HTH was 
solvent at the time and remains so today.

g.  The District has responded in a timely fashion in its review of the fiscal status of 
charter schools that it authorizes. We cite as evidence the fact that three of the 
District’s charter schools (Nubia Leadership Academy, Sojourner Truth Learning 
Academy, and the Holly Drive Leadership Academy) were notified that they would 
be audited by the District in February 2002 in preparation for the renewal of 
Nubia’s charter and material revisions to the charters of Sojourner Truth and Holly 
Drive. The decision to audit was made before the District was aware that the Legis-
lative Committee audit was in existence. The audit report is silent as to this activity.

2. Absent any statutory or regulatory definition of “sufficient oversight”, the audit team 
consistently impugns criminal activity to the District and never defends its conclusions 
by proof through an audit finding. We note a few of these generalized allegations:

• page 38: “may be withholding”
• page 38: “may be double-charging”
• page 57: “may be double-charging”
• page 58: “may have charged”
• page 58: “potential oversight double-charges”

Nowhere in the report is there an audit finding that specifically proves the truth 
of these insinuations – in the absence of such findings, this language should 
never (under any accepted audit protocol) have been used.
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3. As used at page 39, the District does not “withhold fees” from charter schools – the 
charter schools are “charged” a fee and they authorize its payment.

4. At page 45, the conclusion is erroneously made that the District does not include in its 
Board-approved charter oversight policy (November 2001) any procedures for fiscal 
review. In fact, the new policy includes the following:

 Page 12:

 “The manner in which annual, independent financial audits shall be conducted:  

 These audits shall employ generally accepted accounting principles, and the manner 
in which audit exceptions and deficiencies shall be resolved to the satisfaction of the 
Board.”

 A ‘reasonably comprehensive description’ would:
 1. Assure annual, independent financial audits employing generally accepted account 

 ing principals will be conducted.
 2. Describe the manner in which audit exceptions and deficiencies will be resolved.
 3. Describe the plans and systems to be used to provide information for an  

 independent audit.
 4. State the school will adhere to financial reporting requirements described in Guideline
 5, Additional Requirement 4 of this policy.”

 Page 16:

 “The petitioners shall provide assurance that “the charter school will promptly respond 
to all reasonable inquiries, including inquiries regarding its financial records.”

 Additional Requirement 4, Reporting Requirements

 The petitioners shall assure the charter school will adhere to the district’s reporting 
requirements.  Note: Petitioners may reference the written assurance previously pro-
vided in Element 9.

The applicants shall:  

Provide the following reports as required by law: 
a. CBEDS (California Basic Educational Data System).
b. ADA (Average Daily Attendance) reports J18/19.
c. Budget J210 (preliminaries and final).
d. SARC (School Accountability Report Card – charter schools may use their own formats).
e. Copies of annual, independent financial audits employing generally accepted 

accounting principles.
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Provide the following reports as required by the district:
a. Monthly statements of accounts (for arm-of-the-district charter schools only).
b. Annual reconciliations of the J210 with financial audits (SDUSD will provide a template). 
c. Copies of test results reports for all state mandated assessments, which are:

i. STAR (Standardized Testing and Reporting).
ii. CELDT (California English Language Development Test).
iii. SABE/2 (Spanish Assessment of Basic Education).
iv. California High School Exit Examination.

Changes in reporting requirements may be incorporated by reference into the school’s 
charter when the school and district update their MOU.”

The audit team did not reference this language in their report although much time was 
spent with the team and staff discussing the new procedures.

District notes that CDE has been prevented in a recent court case from requiring charter 
schools to report their finances. While AB 1994 (effective January 1, 2003) may resolve 
this issue (if the as yet not written and approved regulations do come into existence at the 
state level), there is a statewide lack of guidance, in either regulation or statute for 
“sufficient data”, “other financial information”, “oversight”, “monitoring”, or “periodic”. 

5. As noted at page 45, the audit team must accept the legitimacy of fiscal review for the 
10 charter schools receiving District payroll in the audit year reviewed, since their single 
focus is on the non-profit public benefit corporation schools (three). Please see intro-
ductory statements above regarding District review of fiscal issues for the non-profits.

6. At page 46, the audit team erroneously and harmfully misquotes the “senior financial 
accountant” as she is alleged to have stated that “San Diego lacks the authority to 
require regular financial reporting from schools that do not purchase the district’s finan-
cial services”. In fact, the senior financial accountant’s statement was absolutely taken 
out of context. At page 3 of the senior financial accountant’s memo (9/6/02) to the audit 
team, she states: “A charter school shall promptly respond to all reasonable financial 
inquiries, including, but not limited to, inquiries relating to its financial records…” She 
goes on to observe in that same response that “In a memo dated June 24, 2002, issued 
by Janet Sterling, CDE School Fiscal Services Division, regarding financial reporting 
for charter schools, it states that as a result of a lawsuit (referred to previously in this 
District response), since CDE does not have the statutory authority to require charter 
schools to submit annual financial data, ‘charter schools are not required to submit 
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 year-end financial reports to CDE’.” San Diego does in fact receive financial data from 
all of its schools. The only issue is whether the data collected met with the test of suf-
ficiency set up by the audit team. Since the audit team could cite no statutory or regula-
tory definition as to the extent of data collected, it is erroneous to conclude that the Dis-
trict was incorrect in its procedures. The District recommends with the audit team that 
these definitions be made clear in the regulations to be written to implement AB 1994. 
We recommend as well that “reasonable inquiries” and “financial records” as used in EC 
47604.3 be clearly defined. We finally request that the erroneous statement attributed to 
the senior financial ccountant included in the report be removed.

7. As stated at Page 50 and Table 7, reference is made to “Number of Charter School 
Auditors that Performed Various Compliance Testing Procedures”. This is the clearest 
example in the entire report of the audit team’s penchant for creating an unsubstanti-
ated test for district performance and then concluding that a district is at fault for not 
living up to their test. We note that, prior to the Table placement on page 50, the audit 
team reports that “Effective January 2002 the Legislature has imposed on the charter 
schools three additional conditions of apportionment: meeting minimum instructional 
minute requirements, maintaining written contemporaneous pupil attendance records, 
and using credentialed teachers in certain instances.” The District notes that the legisla-
tion cited, SB 740, dealt with independent study charter schools, not in-seat learning 
programs that comprised 12 of the 13 charters in existence in the audit year selected. 
The one charter school with independent study, the Charter School of San Diego, 
has complied, through the Charter School Advisory Commission and the SBE with all 
verification components. We further observe that these requirements were not in effect 
in 2000-01 and hence cannot be used a standard against which to judge District 
practice.

8. We note as well that the audit team incorrectly identifies the level of educational author-
ity responsible for ADA verification. Reading EC 11966, it is clear that the Superin-
tendent of Public Instruction has the obligation to verify ADA – not the local district. 
The San Diego Unified School District has historically reviewed the ADA information 
although not required to do so. As the audit team knew, the Cortez Hill Academy Char-
ter School audit for the year ending June 30, 2001 indicated a discrepancy of 2.04 units 
in their ADA. The District worked with Cortez Hill to correct this mistake and amend 
the records to reflect actual ADA at the lower figure. The audit report is silent as to this 
practice.

9. At page 50, the audit team references the “State Controller’s Office standards and 
procedures for California K-12 local education agency audits.” While this is interesting, 
the audit team knows full well that this specific audit protocol has never been an expec-
tation for charter schools. It was not a part of the new charter law and has never been 
applied, by regulation or statute, to charter schools and was certainly not a mandatory 

l

;

526



180 California State Auditor Report 2002-104 California State Auditor Report 2002-104 181

San Diego Unified School District October 24, 2002 Response
to State Auditor’s October 15, 2002 Draft Audit
Page 17

 reporting form in the audit year selected. We agree with the audit team that future 
 regulations or legislation must specifically identify what audit protocol a charter school 

is to use – but it was not an obligation in 2000-01.

10. As stated at page 54, the District is faulted for its audit compliance practices. In fact, 
ten of the thirteen charters were being regularly reviewed through fiscal information 
received by the District as “arm of the district” schools, and the other three indepen-
dent legal entities were included in the annual District audit scope. The audit team 
cites no data to indicate that any of the schools had uncorrected deficiencies, except 
for the later reference to High Tech High that was responded to earlier.

11. At page 58-60, the audit team attempts to insinuate that the District “double-charged” 
for reimbursement under the 1%-3% fee and mandated cost recovery. The Table at 
page 58 is either incorrect or misleading. In accord with the J-210 Fund Consolidation 
Report approved by CDE, the total cost to the District under the Indirect Cost Recov-
ery formula was $979,707. The one- percent oversight fee paid by charter schools for 
1999-2000 was $249,332.  If the state approved methodology for indirect costs calcu-
lation is representative of the oversight functions actually provided by districts, then, 
$730,375 more in “oversight” was provided for than billed. For the 2000-01 fiscal year, 
in accord with the same CDE-approved report for that year, the charter schools paid 
$384,277 for the one- percent oversight fee, while $1,262,200 in services was pro-
vided. For that year, the District services exceeded charter school billing by $877,923. 
As the audit team knows full well, the District used the Indirect Cost Recovery method 
and formula to determine its oversight costs. The team presented no evidence that 
this formula was incorrectly used, or that statute or regulation prohibited its use. 
Absent such a finding, the District’s use of the formula was legal and compliant.

12. The issue rises to one of criminal insinuation with the statement at page 58 and else-
where that the District engaged in “potential oversight double-charge”. This insinuation 
is correct only if the team makes a finding that the $45,886 and $113,104 claims were 
filed with the knowledge that they had already been covered by the 1% fee charges 
for the two respective years. In fact, the audit team was challenged by the Mandated 
Costs Unit at the District, both in the conference call and at their last meeting at the 
District, to prove that the claims in question were not a part of the nearly $1.6 million 
dollars in uncharged oversight provided by the District to the charter schools for the 
two years in question. If anything, the District is at fault for not filing a mandated costs 
claim for the full amount owed. The audit team was reminded as well that three years 
or more are needed to finally approve a mandated costs claim. While this may be 
2002, the claims process in question pre-dates the current charter law and calls into 
question (as mentioned earlier) the change in language from the old law to the new 
law. While the old law used “monitoring”, the new law uses “oversight”. In addition to 
neither term being defined in either law, the lack of statewide consistent practice on this 
issue is proven in the report when the team surmises that “the sponsors inconsistently 
apply the withholding fee” at page 60. In fact, the districts apply the same language
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 differently, not “inconsistently”.  San Diego has consistently applied its Indirect Cost 
Formula to the 1% charge. The fact that we use a different formula than other districts 
is irrelevant unless San Diego was mandated to have used some other formula. The 
audit team knew, and knows now, that no single formula for computation for mandated 
cost claims for charter school oversight ever existed in law or regulation. 

13. This same analysis applies to the remarks made at page 60 regarding the definition 
of charter school income used as a basis for charging the fee – there was and is no 
definition in law or regulation as to what constituted charter income. The audit report 
is also silent as to the District’s solution to the problem found in the new oversight 
policy adopted by District Board action in November 2001: 

 
 “Oversight Fees

 Consistent with Education Code § 47613, the district will cover the cost of oversight 
activities by charging charter schools using district facilities 3% of their total revenue 
and schools not using district facilities 1% of their total revenue.  Schools receiving 
private grant funding or other private sources of revenue may have additional funds 
excluded from the revenue figure used to calculate oversight charges if the schools 
can provide proper documentation identifying the source and amount of private rev-
enue.  Further, direct funded schools operated as or by a nonprofit public benefit cor-
poration may, with proper documentation, exclude funds from one-time government 
grants that require no signature of the district to acquire (e.g., federal charter school 
implementation and dissemination grants).”

14. On page 5 the audit team defines the term fiscally independent as: “Some charter 
schools rely on their sponsors for operational support.  Other schools manage their 
own operations; these schools we consider to be fiscally independent.”  Also on page 
5, the audit team states that “some charter schools are fiscally unhealthy” and specu-
lates that the “schools may have to close and displace their students.” 

 
In Appendix B eight of the San Diego Unified School District charter schools are included 

in a discussion of financial viability.  Of these eight charter schools, only three are 
non-profit benefit corporations: Cortez Hill, Explorer, and High Tech High and, there-
fore, comply with the audit team’s definition of “fiscally independent” charter schools.  
The other five charter schools are arm-of-the-district schools and the district provided 
payroll and accounting services for these schools.  Therefore, any reference to these 
five charter schools should be deleted from Appendix B.

Further, the fund balance reserve requirement that the Department of Education has 
established for school districts as discussed by the audit team on pages 47 and 65 is, 
to the District’s knowledge, not specifically required for charter schools in any statute, 
regulation or CDE policy.  Since the audit team does not cite any legal reference 
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 for this requirement for charter schools, the audit cannot hold charter schools or the 
authorizing districts accountable to this standard.

In our review of available independent financial audits of the three cited fiscally indepen-
dent charter schools, we found that they did have in excess of the 5% fund balance 
reserve as defined by the audit team, i.e. fund balance of between 3% to 5% of 
annual expenditures.  If the audit team can provide any financial data to show other-
wise, then the district requests that information.

 Cortez Hill:
 5% of fiscal year 2000/2001 expenditures of $471,926 = $23, 596
 Unrestricted Fund Balance at 6/30/01 = $105,978

 Explorer:
 5% of fiscal year 2000/2001 (first six months) expenditures of $355,013 = $17,750
 Unrestricted Fund Balance at 12/31/00 = $64,888

 High Tech High
 5% of fiscal year 1999/2000 expenditures of $1,414,102 = $70,705
 Unrestricted Fund Balance at 6/30/2000 = $2,686,519

 D. Conclusion

 As previously stated, the San Diego Unified School District welcomes the opportu-
nity to participate in a fair audit to determine how effectively the oversight of charter 
schools was conducted within the State of California during 2000/2001. The draft 
audit that was provided to the District for review and response does not accomplish 
that goal.

 It may be far more appropriate for the audit team to await the conclusion of the legis-
lative review of charter schools mandated in Section 47616.5 of the Education Code 
and now being conducted by the Rand Corporation. The 1999 legislation mandates 
that by July 2003 the following fiscal-related recommendation must be made: (j) “The 
governance, fiscal liability and accountability practices and related issues between 
charter schools and the governing boards of school districts approving charters”. The 
legislation also calls for their report to include: (d) “The fiscal structures and practices 
of charter schools as well as the relationship of these structures and practices to 
school districts, including the amount of revenues received from various public and 
private sources.”  
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 At a minimum, we recommend that the audit team enlist the assistance of charter 
school law experts from advocacy groups and school districts across the State of Cali-
fornia. Such experts assist the audit team in reaching an initial understanding of what 
the charter school law permits and how to measure performance.

 In reviewing the draft audit report and in making preparations for the final audit report, 
we hope that the final report will “(1) communicate the results of audits to officials 
at all levels of government, (2) make the results less susceptible to misunderstand-
ing, (3) make the results available for public inspection, and (4) facilitate follow-up 
to determine whether appropriate corrective actions have been taken” (GAO Yellow  
Book Section 7.3).

 Should the State Auditor publish the audit in its current form or any revised form that 
does not incorporate the District’s revisions nor address its concerns, we request that 
this response be published with the audit, without any editing and in its entirety. 

 We also request that the State Auditor inform the San Diego Unified School District 
of the details for releasing this audit including the date, time, method(s) of release 
and intended audiences.  We request that notification be given at least two weeks 
in advance to allow us the opportunity to make travel arrangements, should they be 
necessary, to participate and/or observe the release.
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COMMENTS
California State Auditor’s Comments 
on the Response From the
San Diego City Unified School District

To provide clarity and perspective, we are commenting 
on the San Diego City Unified School District’s (San Diego) 
response to our audit report. The numbers below 

correspond to the numbers we placed in the margins of San Diego’s 
response.

The title of the report changed and we made San Diego aware 
of the change while San Diego was reviewing the draft report.

During any of the several meetings we had with San Diego to 
discuss our audit findings, San Diego officials never expressed 
a concern about “a lack of consistent communication among 
members of our audit team.” And for San Diego to make such 
complaints now, without even alerting us of their concern, is 
disingenuous.

Contrary to San Diego’s suggestion, our audit report is not 
intended to be read as a legal opinion on the application of 
the Charter Schools Act of 1992 (Act) to chartering entities. 
Instead, we looked to the law for guiding principles in 
responding to specific questions from the Joint Legislative Audit 
Committee (audit committee) regarding policies and practices 
for monitoring charter schools. Moreover, on pages 18 and 
32, we recognize the lack of specificity in state law regarding 
monitoring charter schools and recommend to the Legislature 
that it might consider making the oversight role of chartering 
entities more explicit. Finally, as we state on these same pages, 
we believe that some monitoring role and responsibilities 
for chartering entities is implicit in the Act, particularly in a 
chartering entity’s charter revocation authority, the primary 
vehicle for enforcement of charters.

Although not rendering a legal opinion on the issue of oversight, 
our view that the charter schools law places some monitoring 
responsibilities on chartering entities is informed by our 
reading of the statutes as well as the constitutional obligations 
of the State regarding the public school system. In fact, in 
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Wilson v. State Board of Education, (1999) 75 Cal.App 4th 1125, 
the First Appellate District Court of Appeal considered the 
issue of whether the Act permitted funding for schools that fell 
outside of the public school system, thus violating the California 
Constitution. In finding that the Act did not run afoul of the 
constitution, the court pointed to the statutes that we have 
relied on as evidence that charter schools are operated in a 
framework that keeps them within the public school system. For 
example, the court found that:

• Chartering entities have “continuing oversight and monitoring 
powers” with:

§ The ability to demand response to inquiries.

§ Unlimited access to inspect or observe any part of the charter 
school at any time.

§ The right to charge for actual costs of supervisorial oversight.

§ The right to revoke a charter for, among other reasons, a 
material violation of the charter or violation of any law, 
failure to meet student outcomes, or fiscal mismanagement.

• As part of their revocation authority, chartering entities are 
required to permit a charter school the opportunity to cure 
the alleged problem. More specifically, the court stated, “short 
of revocation, [charter entities] can demand that steps be 
taken to cure problems as they occur.”

• Chartering entities “approve” charters. The chartering entity 
“controls the application-approval process, with sole power 
to issue charters”—“[a]pproval is not automatic, but can 
be denied on several grounds, including presentation of an 
unsound education program.”

• With regard to accountability, charter schools must promptly 
respond to all reasonable inquiries from a chartering entity.

• The charter schools law does not create a dual system of public 
schools. Although the law loosens the “apron strings of bureau-
cracy,” the court found that charter schools are within the 
common system of public schools because, among other reasons, 
they “are subject to state and local supervision and inspection.”
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• Even though charter schools have operational independence 
“the very destiny of charter schools lies solely in the hands of 
public agencies and offices, from the local to the state level: 
school districts, county boards of education, the Superintendent 
[of Public Instruction] and the [State] Board of [Education].”

We believe that the statutes, although not explicit, do envision 
a monitoring role for chartering entities and that a monitoring 
process is absolutely essential to identifying key issues, providing 
charter schools the opportunity to take corrective action, and 
determining whether a chartering entity should exercise its 
authority to revoke the charter.

We stand by the findings and recommendations in our report. 
The audit committee charged us with the independent review 
of the chartering entities’ policies and procedures for enforcing 
charters and the policies and practices for monitoring the 
charter schools’ compliance with the conditions, standards, 
and procedures entered into under the charter. As our work 
shows, chartering entities are not enforcing the charters and the 
responses reflect that the chartering entities do not believe it is 
their responsibility to do so.

Although the term “sponsoring agency” is in the statutes, we 
have changed the term to “chartering entity” to more closely 
conform to the language of the Act. The change in term does 
not affect any of our findings or recommendations in the report.

San Diego suggests that it was free to set its own standards 
for reasonable monitoring of charter school performance. 
Although San Diego may have that freedom, at the time of 
our audit San Diego had not adopted policies and procedures 
for monitoring charter school performance. However, it is 
important to point out that to be in conformance with the 
Act, San Diego’s oversight policies should ensure that the 
performance of its charter schools are measured in accordance 
with the academic outcomes set forth in the schools’ charters.

This is simply untrue. In letters dated July 3 and July 8, 2002, 
that we sent to San Diego as a courtesy, we notified San Diego 
as to which charter schools we would be visiting. We arranged 
our visits with the schools at times convenient for them, at 
the same time allowing us to progress in our work. At no time 
did the schools express the concerns San Diego has. Moreover, 
our school visits were necessitated by the fact that San Diego 
did not adequately monitor its schools. As San Diego did not 
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participate in these conferences, it is disingenuous to make such 
complaints now. Finally, each school was provided with the 
relevant text and tables in our draft report for their review 
and comment.

We have changed the wording of the report to reflect “charge” 
rather than “withhold” to conform more precisely to the 
charter schools law. The change in term does not affect any 
of our findings or conclusions in the report. We would note, 
however, that the documents we obtained from the chartering 
entities show that at least three of the four districts withhold the 
oversight fee from amounts they distribute to charter schools.

We stand by our audit conclusion. At the four chartering 
entities included in our audit, we found that two of them do 
not monitor the academic performance of their charter schools. 
At these two chartering entities the academic programs of the 
schools are not measured against three conditions set forth 
in the charter. Based on this observation we concluded that 
“chartering entities were not always assessing their academic 
programs against the terms of their charters.”

San Diego suggests that the audit report leaves the reader with 
the impression that it did not specify the responsibilities of the 
charter schools. We do not believe this to be true. Rather, the 
audit report plainly concludes that San Diego has not set forth 
its own responsibilities for monitoring the academic health of its 
charter schools.

In the Memorandum of Understanding between San Diego and its 
charter schools, San Diego agrees that it is their intent to oversee 
the activities of the charter schools. However, San Diego has not 
established a plan or guidelines specifying how it intends to do 
so, nor has it monitored the charter schools’ performance against 
the outcomes set forth in their charter agreements.

It is erroneous for San Diego to suggest that we do not understand 
the revocation provisions of the Act. The audit report accurately 
reflects the Act, pointing out that the Act provides that the 
chartering entity “may” revoke a school’s charter.

Again, San Diego is overreacting to terminology we use to describe 
the focus of the monitoring we believe that chartering entities 
should perform to fulfill their responsibilities under the charter 
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schools law. Further, we believe that the law adequately 
defines grounds for revocation. As we state on page 19 of 
the report, unless a chartering entity engages in some sort of 
periodic monitoring, it will not be in a position to identify 
grounds for charter revocation and the corrective action that a 
charter school must undertake to avoid revocation. Although 
we agree with San Diego on the grounds for revocation and that 
revocation is not to be taken lightly, the chartering entities are 
required by the Education Code, Section 47607(c), to notify the 
charter school of any violation of either an academic or fiscal 
nature and give the school a reasonable opportunity to cure the 
violation. Thus, the chartering entity has the ability to work 
with a school to effect corrective action short of revocation. 
The Act authorizes a chartering entity to revoke a charter 
upon a finding that a charter school did any of the following: (a) 
committed a material violation of any of the conditions, standards, 
or procedures set forth in the charter; (b) failed to meet or pursue 
any of the pupil outcomes identified in the charter; (c) failed to 
meet generally accepted accounting principles, or engaged in 
fiscal mismanagement; or (d) violated any provision of law. For 
example, if a chartering entity suspected a charter school violated a 
provision of law, the chartering entity could review the alleged facts 
and then apply the particular statute that it suspects was violated 
to determine whether the law was violated. Moreover, our legal 
counsel advises us that under the rules of statutory construction, 
statutory terms should be construed in accordance with the usual or 
ordinary meaning of the words used. 

As we explain in the text following Table 3, San Diego has not 
developed guidelines for monitoring the academic outcomes 
of charter schools nor has it engaged in such oversight. Based 
on these observations, San Diego receives a “No” in answer to 
the question of “Has the chartering entity engaged in periodic 
academic monitoring”?

San Diego suggests that the Public Schools Accountability Act 
represents the standard against which student performance 
is based. This is an accurate statement, however, our audit 
focused on how the performance of charter schools are being 
measured. Furthermore, the Act requires that charter schools 
be assessed against the agreed-upon student outcomes 
contained in their charters.

We disagree with San Diego’s assessment of the Sacramento Superior 
Court’s order granting summary judgment in CANEC v. State 
Department of Education. The order does not state that the 
Department of Education (department) is prohibited from 
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imposing further fiscal regulation on charter schools. Instead 
the court specifically ruled that the department did not have 
statutory authority to impose financial reporting requirements 
on charter schools and chartering entities in a format dictated 
by the department. The court also ruled that charter schools are 
authorized to prepare their financial reports in a manner of their 
choosing for transmission to the department. Given the nature 
and specificity of the CANEC order, we do not think it should 
be relied on when analyzing a chartering entity’s authority 
to oversee its charter schools (see California Rules of Court, 
Rule 977, which prohibits an opinion of a superior court that 
is not certified for publication or ordered published from being 
cited or relied on by a court or a party in any legal proceeding).

As we state on page 21 of the report, San Diego is in the process 
of developing a plan, which it has not yet implemented, to 
monitor the academic performance and fiscal health of charter 
schools. San Diego intends to implement this plan during the 
current school year.

San Diego’s comment here misrepresents the discussion of 
academic outcomes in the report. On page 27 of the report, 
we indicate that about one-third of the outcomes listed in the 
charters are not clear indicators of academic performance. We 
recognize that certain of these outcomes are beneficial, but do 
not have a clear causal relationship with academic performance. 
We limited our analysis to determining the extent to which 
the schools and chartering entities were measuring academic 
progress against the objective measures in the charters, because 
we believed that they would be the measures that the schools 
and chartering entities would find to be the easiest to assess and 
most likely to be documented.

San Diego is asserting that the evaluation relating to a charter 
renewal process, which occurs every five years, is an adequate 
substitute for the periodic monitoring that a chartering entity 
could be performing to justify the fee of “up to” 1 percent or 
3 percent of a charter school’s revenue. This interpretation 
ignores the chartering entity’s authority to not only renew a 
charter but to also revoke a charter due to material violation 
of any charter condition. In addition, as described in note 3 
on page 185, chartering entities have the ability to demand 
response to inquiries and unlimited access to inspect or 
observe any part of the charter school at any time. Without 
periodically monitoring their schools for compliance with 
the charter terms, the chartering entities cannot ensure that 
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their charter schools are making progress in improving student 
learning, nor are the chartering entities in a position to identify 
necessary corrective action or the need for revocation.

San Diego complains that our report makes a “sweeping 
condemnation” of one of its practices when we state that it 
does not ensure that all of its charter schools offer the requisite 
number of instructional minutes. We do not agree that this 
is a “sweeping condemnation.” Furthermore, we reached this 
conclusion only after discovering that for two of the charter 
schools we sampled, San Diego had not verified that the 
requisite number of instructional minutes had been provided. 
For this reason, we stand by the words contained in the report 
to convey this audit conclusion.

In Table 5 of the report, we rated as “Unclear” that San Diego 
had properly verified teacher qualifications. We reached this 
conclusion only after requesting documents from San Diego 
evidencing their review of teacher qualifications. Initially, 
San Diego was unable to provide us such documents. However, 
it subsequently collected the sought-after documents from the 
charter schools and ultimately forwarded the documents to 
us. In other words, San Diego did not have the documents on 
hand, making it “Unclear” whether they regularly verified the 
qualifications of the teachers in their charter schools.

For one of the charter schools in our sample, San Diego had not 
certified that the school had participated in standardized testing. 
For this reason, we gave San Diego the rating of “Most” in the 
Verify Standardized Testing column of Table 5.

We disagree with San Diego’s characterization of its revocation 
authority as an “exclusive remedy.” The statute granting 
revocation authority to chartering entities also grants chartering 
entities authority to “inspect or observe any part of the charter 
school at any time.” Further, charter schools are required to 
respond to any reasonable inquiries made by its chartering 
entity. Finally, chartering entities are required to provide 
charter schools with an opportunity to cure violations prior 
to revocation. Thus, we believe the statutes provide avenues 
for chartering entities to work with their charter schools in 
resolving problems prior to revocation proceedings. We also 
disagree with San Diego’s assertion that chartering entities have 
the “exclusive right” to revoke charters. The Education Code, 
Section 47604.5, clearly grants the State Board of Education 
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revocation authority upon the recommendation of the 
Superintendent of Public Instruction and upon certain findings. 
Finally, although San Diego asserted on page 168 that the 
reasons for revocation are not defined, it appears that San Diego 
has now read the statute to define one reason for revocation—
fiscal mismanagement by charter schools—and has construed 
that reason to require a finding that a charter school is “failing 
to act in accordance with reasonable and prudent business 
standards.”

Our data show that San Diego was the chartering entity 
for 17 schools in fiscal year 2001–02. San Diego believes that 
schools utilizing its fiscal services give it “automatic review 
authority of the fiscal realities.” In our report we note that 
San Diego does not have expenditure data for all of its schools, 
and thus, does not have a complete financial picture for all 
of its charter schools. The data we cite in Table 6 accurately 
reflects the information High Tech High Charter School (High 
Tech High) provided to us; San Diego did not supply this 
information. Moreover, San Diego overstates the reliance that 
should be placed on its audit. It may have included all charter 
schools’ revenue, but for some charter schools, San Diego’s 
expenditure information is limited to the lump-sum transfer 
of revenue from the county treasury to a commercial bank 
account. San Diego does not have the detailed expenditure 
information for all schools required for a financial audit.

We strenuously object to San Diego’s suggestion that we have 
engaged in “criminal insinuation” with regard to our findings 
of risk of potential double-charges for oversight costs. Nothing 
in our text either suggests or implies that San Diego engaged 
in anything remotely akin to criminal behavior. Moreover, the 
statutes pertaining to the State mandated-costs claim process do 
not make any provisions for criminal penalties, thus to suggest 
that we have engaged in “criminal insinuation” is completely 
baseless in law and fact. 

We have changed the wording of the report to reflect “charge” 
rather than “withhold” to conform more precisely to the charter 
schools law. However, San Diego has again misrepresented the 
wording of our report. As we state on page 46 of the report, each 
of the chartering entities charged their charter schools precisely 
the percentage allowed. When we asked for the support for 
the actual costs incurred to justify this percentage, none of the 
chartering entities could show the costs that were covered. Each 
chartering entity could document the costs that it included in 
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its mandated-costs claims, but could not show that these costs 
were in addition to the costs for which the charter schools 
reimbursed their chartering entities. Although San Diego 
states that the documentation of a chartering entity’s costs is 
not required or defined in the statutes, we see this as strictly an 
accounting issue. In fact, by signing the mandated-costs claim, 
the chartering entity is certifying that it has not been otherwise 
reimbursed for these costs. As we found, the chartering entities 
cannot support this assertion. We have modified the report text 
to state there “is a risk of double-charging” rather than “may be 
double-charging.”

San Diego objects to our conclusion that the charter school 
oversight policy it adopted in November 2001 is insufficient. 
San Diego claims that its policy includes procedures for fiscal 
review. San Diego’s policy does cite a number of documents 
and reports that it plans to require its charter schools to submit. 
However, as we state in our report, San Diego’s policy does 
not address how it will review the data, what it has defined as 
indicators of fiscal problems, or the necessary steps it will take 
to help resolve the charter schools’ fiscal problems. We view 
requesting and receiving information as separate from reviewing 
and responding to the information; it is the last two steps that 
San Diego’s policy does not address.

We disagree. In a September 6, 2002, memorandum in which 
she responded to a number of our questions, San Diego’s senior 
accountant made two different references to her belief that San 
Diego lacks the authority to require regular financial reporting 
by a charter school. The senior accountant went on to say that 
absent such reporting, San Diego is left only with the audited 
financial statements to monitor the charter schools that do not 
utilize San Diego’s financial systems.

San Diego is correct in pointing out that the additional conditions 
imposed by Senate Bill 740 did not go into effect until January 2002. 
Therefore, to reflect this, we have modified Table 7.

We agree that the State Controller’s Office standards for 
California K-12 local education agency audits do not apply to 
charter schools. Accordingly, in our report we do not state that 
these standards apply to charter schools.
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San Diego’s comment on this point reflects exactly the point we 
intend to bring to the reader’s attention. That is, as we state on 
page 50 of our report, there is no definition in law or regulation 
as to what constitutes charter school revenue.

San Diego suggests that our title for the table in Appendix B 
is incorrect because it contains schools that rely on San Diego 
to receive some or all of their fiscal services, which San Diego 
calls “arm of the district” charter schools. This concern reflects 
a minor disagreement between us and San Diego over the 
definition of independent charter schools. For this reason we 
chose not to modify the table.

San Diego misrepresents the wording of our report. As we note 
on page 38 of the report and in Appendix B, we used the fund 
balance reserve requirement established by the department for 
school districts as one indicator in our assessment of a charter 
school’s fiscal health. We also acknowledge in the report that 
charter schools are not legally required to meet this reserve 
requirement, although it would be a prudent practice.

San Diego is partly mistaken in its claim that the three schools 
have in excess of the 5 percent fund balance reserve. As we show 
in Table B.1, Cortez Hill Academy Charter School met the fund 
reserve requirement. However, Explorer Elementary Charter School 
(Explorer) did not. Explorer’s fiscal year 2000–01 audited financial 
statements reflect net assets of $108,187 and total expenses of 
$834,642; we adjusted these figures to approximate the fund 
balance as described in Appendix B. The resulting reserve ratio is 
what we show in Table B.1, 3.9 percent. In the case of High Tech 
High, San Diego cites fiscal year 1999–2000 financial information. 
As we note in our appendix, we are reporting fiscal year 2000–01 
audited data and High Tech High did not have an audit report for 
this period.
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Agency’s comments provided as text only.

California Department of Education
721 Capitol Mall
Sacramento, CA 95814

October 23, 2002

Elaine M. Howle*
State Auditor
555 Capitol Mall, Suite 300
Sacramento, CA  95814 Audit No. 2002-104

Dear Ms. Howle:

This letter and accompanying documents constitute the California Department of Education’s 
(CDE) response to your draft audit report entitled “California’s Charter Schools:  Oversight at All 
Levels Could Be Stronger to Ensure Charter Schools Accountability.”  We appreciate the opportunity 
to comment on your draft audit report.  

The successful operation of California’s charter schools and the teaching of children who attend 
those schools are goals that CDE shares with the Bureau of State Audits (BSA).   However, this 
report recommends that CDE adopt a significant oversight role that is not statutorily authorized, and 
it designates CDE as a “safety net” for identifying and addressing certain types of problems and 
risks associated with charter schools.  For the record, CDE is emphatically not charged with, nor 
given the statutory authority to serve as a comprehensive safety net for California’s charter schools.  
However, CDE does have concerns about academic and/or fiscal malfeasance occurring at any 
school, including charters.  I initiated legislation this past session to shore up limited fiscal oversight 
authority for charter schools. 

Therefore, I have strong concerns regarding the BSA’s interpretation of CDE’s responsibilities in the 
charter school law and the premise that CDE has inferred or implied authority and responsibility to 
monitor the fiscal and academic performance of charter schools.  CDE’s authority to act must be 
specifically authorized or be reasonably implied by the plain language of the statutes, not through 
inference and interpretation of legislative intent by your staff. The recent lawsuit CANEC vs. the 
State Department of Education, et al, specifically rules out the approach advanced by your audit team.

Your draft audit report appears to be based upon assumptions and inferences of the law gleaned by 
your staff.  Nowhere in your report does the BSA provide any factual circumstances to document if 
and where CDE violated any laws with respect to charters.  

* California State Auditor’s comments begin on page 213.
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Elaine M. Howle
October 23, 2002
Page 2

Likewise, your report does not provide any factual basis for any adverse consequences or tan-
gible effects to justify your recommendations that CDE take on a larger monitoring role with regard 
to charter schools. As enacted, the charter schools statutes regarding oversight and monitoring 
placed this responsibility at the most appropriate level--with the local sponsoring organization that 
approves the charter and that has the primary responsibility to renew or revoke the charter.  Since 
inception, CDE has best been able to define its “safety net” responsibilities as focusing its very 
limited resources toward intervention in only the most serious cases on an exception basis rather 
than duplicating routine monitoring activities of sponsoring organizations.  CDE simply lacks the 
resources to monitor the over 400 charter schools now operating in the state.

The report minimizes the impact of its recommendations on the limited staffing resources of CDE.  
It ignores the fact that limited resources were appropriated by the Legislature to CDE to handle a 
myriad of federal and state responsibilities clearly delineated in law.  The Charter Schools Office 
only has 12 staff positions.  Seven positions are federally funded in order to fulfill our obligations 
under the federal law.  Three are funded to perform specific, statutorily required state functions – SB 740, 
and the Revolving Loan Fund; and the remaining two are to carry out all remaining state 
activities.  CDE submitted a budget change proposal (BCP) for the 2002-03 fiscal year for 5.5 additional 
new staff to address the statutory and other related workload resulting from the enactment of 
SB 740.  However, CDE was authorized only two one-year limited term positions.  These two positions 
are to “carry out activities relating to Chapter 892 of the Statutes of 2001; for administration of the 
Charter Schools Facilities Grant; for activities relating to the State Board of Education’s Charter 
School Advisory Group; for developing regulations; and to assist the State Board of Education 
in the analysis of non-classroom based charter school requests for determination of funding” as 
specifically stated in the 2002-03 Governor’s Budget narrative (enclosed), issued in January 2002.  
Although it might be beneficial to implement some analysis or review not presently required by law, 
CDE is required to focus our very limited resources on only those areas mandated by law and not 
on speculative analyses or reviews.

When your staff visited our Department, they were unaware of the recent lawsuit brought against 
the CDE by the California Network of Educational Charters, CANEC.  We advised the BSA of the 
Motion for Summary Judgment filed by CANEC, which it appears your staff has largely ignored.  
Much of what you contend the CDE should be doing about financial oversight was ruled out by the 
judge.  While some additional oversight will be allowed because of legislation that we sponsored, 
many of your suggestions about what the Department should have been doing were expressly 
forbidden by the Court.  For example, I cite directly from the Judgment: “Nowhere in the statutory 
scheme does the Legislature authorize Defendants to require charter schools, directly or 
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Elaine M. Howle
October 23, 2002
Page 3

indirectly through the Local Education Agencies, to provide annual reports in a format directed by 
the Department of Education.”

I am enclosing the Judgment Granting the Motion for Summary Judgment in the CANEC case, lest 
anyone reading this audit miss the fundamental disconnect between your findings and the court’s 
opinion.  I request that the entire Order granting the Summary Judgment be printed as part of 
CDE’s response to this audit. 

Also enclosed is our response that addresses each of your audit recommendations, as well as our 
rebuttal to the report that provides the specifics for the points made above.  If you have any ques-
tions about the corrective actions taken by CDE or the information in our response, please contact 
CDE’s Audit Response Coordinator, Susan Faresh at (916) 323-4124 or Kim Sakata at (916) 323-
2560.

Sincerely,

(Signed by: Delaine Eastin)

DELAINE EASTIN
State Superintendent of Public Instruction

Enclosures
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CALIFORNIA DEPARTMENT OF EDUCATION’S
RESPONSE THAT ADDRESSES THE RECOMMENDATIONS

ON THE BUREAU OF STATE AUDITS REPORT NUMBER 2002-104

California’s Charter Schools:  Oversight at All Levels Could be Stronger to Ensure Charter 
Schools Accountability

Recommendation 1 – To fulfill its role as a safety net, the department should review available 
financial and academic information and identify charter schools that are struggling.  The department 
should then raise questions with the schools’ sponsoring agencies as a way of ensuring that the 
schools’ problems do not go uncorrected.

California Department of Education’s (CDE) Response:
BSA makes the assumption that CDE should be responsible for identifying charter schools with 
problems, and is the safety net for charter schools, then further addresses how CDE should identify 
these charter schools by using Academic Performance Index (API) and average daily attendance 
(ADA) data.  BSA’s suggestion of the use of these data is arbitrary, indicates a lack of BSA’s under-
standing of the use and limitation of the data, and is unsupportable by any clear statutory author-
ity.  There is no basis for these assumptions, nor is there an explanation of their rationale.  CDE 
regularly identifies charter schools with problems and questions the sponsoring agency through its 
already established and successful complaint and inquiry process.

CDE focuses its very limited resources toward an intervention by exception in the most serious 
cases, and it notifies authorizing school districts in several cases when information received sug-
gests a charter school may be in trouble.  In these cases, CDE asks the district to look into the 
allegation and report back to us.  For example, the concerns in two cases were so serious that CDE 
initiated its authority under Education Code Section 47604.5 to recommend revocation of the two 
charters to the State Board of Education (SBE).  In both cases, the local district governing boards 
revoked the charters subsequent to CDE intervention and prior to SBE action.  This illustrates 
that CDE’s limited role as a “safety net” is effective, as it provoked the local board to take action.  
To further implement a systematic review process at the state level would consume very limited 
resources to unnecessarily review materials of charter schools for which no concern is appar-
ent.  Given the CDE’s limited resources and the lack of explicit statutory authority, CDE chooses to 
implement a more strategic and efficient approach by intervening on a case-by-case basis when 
the local systems fail.

The failure of local districts to routinely review charter performance and fiscal data and oversee 
charter schools is not a sufficient reason to presume CDE itself should be performing the responsi-
bility that the law specifies be fulfilled at the local level.  A more appropriate recommendation would 
be to improve local review and oversight, not to delegate the responsibility to a state agency.

Recommendation 2 – The department should take necessary steps to implement Senate Bill 740, 
including reviewing each charter school’s audit report for pertinent information and taking 
appropriate steps to follow up.
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CDE’s Response:
CDE is implementing all statutorily required Senate Bill 740 (SB 740) activities, including process-
ing funding determinations (118 last year), adjusting the apportionments of charter schools with 
funding determinations, administering the Charter Schools Facilities Grant Program, providing staff-
ing assistance to the Advisory Commission on Charter Schools (ACCS), and ensuring that the Kin-
dergarten through grade 12 audit guide includes procedures for auditing charter schools for the ele-
ments specified in SB 740.  SB 740 does not require CDE to review charter schools’ audit reports 
for any purpose; however, CDE agrees it could be valuable to review those reports.  With the recent 
passage of Assembly Bill 2834 (AB 2834) (Chapter 1128, Statutes of 2002), the school district audit 
reform bill, CDE received one new position for the purpose of reviewing charter school audits and 
ensuring that any audit findings are resolved, which we will do.  CDE also plans to review the audit 
reports to determine whether the audit findings have any bearing on the charter school funding 
determination requests submitted.

Recommendation 3 – So that it does not improperly fund charter schools, the department should 
work with sponsoring agencies and county offices of education to ensure that their charter schools’ 
reported ADA is verified through an independent audit or other appropriate means and that charter 
schools have met other statutory conditions of apportionment.

CDE’s Response:
We do not concur with BSA’s finding relating to this recommendation.  We have been and con-
tinue to work with authorizing agencies and county offices of education to ensure that their charter 
schools’ reported ADA is verified through “other appropriate means” as described below.

We do not concur with BSA’s concerns regarding our apportionment process as it relates to char-
ter schools’ ADA data.  While the law is clear with respect to our responsibilities to compute and 
apportion funding to charter schools based on their ADA, there exists no clear statutory or regula-
tory procedures that address how ADA should be verified and what entity is responsible to perform 
the verification.  With this lack of clarity and authority in statute, our responsibilities require us only 
to apportion funds based on the ADA reported.  As an added level of assurance to the apportion-
ment process, we require the charter school, the authorizing local educational agency (LEA), and 
the authorizing LEA’s county office of education to certify that the charter school’s attendance data 
was compiled and reported in accordance with state and federal laws and regulations.  We promptly 
follow up on all instances where an LEA indicates concerns in certifying the ADA of its charter 
school.  As a result, we work to determine the legitimacy of the concerns and whether the LEA has 
provided a legal basis to conclude that the ADA is noncompliant.  In some cases where an LEA has 
exercised its due diligence and provided us with specific reasons for not certifying ADA, and quanti-
fied the ADA in question, we have withheld apportionment of funds to its charter school.  In many 
instances, this certification requirement has prompted the authorizing LEA and/or county office of 
education to conduct or contract for an audit or review of the charter school’s attendance.

Current statutes do not provide CDE with explicit guidance and authority related to verifying ADA, 
nor is it clear whether the audit process of charter schools will insure that all statutory conditions 
of apportionment of state funds are met.  As such, we believe that the verification of the charter 
school’s ADA and that their assurance that other statutory conditions of apportionment have been 
met are most appropriately determined at the local level, not with CDE.  
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Recommendation 4 – To ensure that charter school assets and liabilities are disposed of properly 
when a charter school closes or has its charter revoked, the Legislature may wish to consider set-
ting out a method for disposing of the assets and liabilities and requiring the department to adopt 
regulations to implement these provisions.

CDE’s Response:
We agree with this recommendation; however, we believe that the Legislature would need to specify 
in statute, which entity is responsible and liable for the assets and liabilities of a charter school 
when a charter school closes or its charter is revoked.  Without clear statutory guidance in this 
regard, the CDE would have no statutory basis for developing regulations implementing the specific 
methods for disposing of assets and liabilities.  It should be noted that CDE has established a sug-
gested process for charter school closures to provide some guidance to school districts and charter 
schools in this regard.  This suggested process includes documenting the closure action; notifying 
CDE, the county office of education, parents and students of the charter school, and school districts 
receiving those students; dissolving assets; and closing out the finances of the school.
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CALIFORNIA DEPARTMENT OF EDUCATION

REBUTTAL TO THE BUREAU OF STATE AUDITS 
REPORT NUMBER 2002-104

California’s Charter Schools:  Oversight at All Levels Could be Stronger to Ensure Charter 
Schools Accountability

Page 10:  Department of Education’s Role in Charter Schools – The narrative and accompany-
ing table that describes the role of the California Department of Education (CDE) with regard to 
charter schools fails to acknowledge the primary function of CDE’s charter school unit, which is to 
administer the federal Public Charter School Grant Program (PCSGP).  Seven of the 12 existing 
Charter School Office staff positions are fully federally funded, as is one-third of the administrator 
position, in order to fulfill our obligations under the federal law.  Three positions perform specific, 
statutorily required state functions – SB 740, and the Revolving Loan Fund, and two positions carry 
out all remaining state activities.  CDE allocates an average of approximately $24 million per year 
and approximately 300 active grants under the PCSGP.

Page 19, First Paragraph:  “Therefore, we assessed the department’s activities against the 
level of oversight we would expect it to have.” While BSA may expect other actions and not 
agree with our approach to charter oversight, the report provides no clear standard or statutory 
authority in support of its interpretation.  In fact, the standard BSA has applied that oversight should 
be conducted by CDE using Academic Performance Index (API) and average daily attendance 
(ADA) data, is arbitrary, suggests a lack of understanding of the uses and limitations of this data, 
and is unsupportable by any clear statutory authority.  

Page 20, Subtitle:  “The Department Neither Identifies Nor Questions Sponsoring Agencies 
About Fiscally or Academically Struggling Charter Schools” - The title of this section is mis-
leading, erroneous, and inflammatory; it is not supported by the text.  In fact, the report documents 
CDE’s approach to responding to complaints and inquiries about charter schools by contacting the 
chartering agency.  If BSA’s concern is that CDE only provides intervention on an exception basis, 
and does not perform regular and systematic data review and analysis of all charter schools, then 
the title should reflect that concern.  Further, and more importantly, nowhere in the law does it sug-
gest or specify that CDE has the responsibility suggested by this title. 

Page 21, First Paragraph, the Additional Staffing – The two positions provided to the Charter 
Schools Office beginning in fiscal year 2001-2002, were the first state funded positions provided 
to handle general state activities related to charter schools.  Prior to that, the federally funded staff 
handled all Charter School Office state activities, with the exception of those related to the Charter 
School Revolving Loan Fund and the apportionments.  These two state funded positions absorb the 
existing workload of the Charter Schools Office, including the high-level oversight activities for those 
charters directly approved by the State Board.
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Page 22, First Paragraph:  “We see little difference between responding to external concerns 
or internal ones.” – BSA makes assumptions first, that CDE should be identifying charter schools 
with problems, and second how CDE should be doing that (using API and ADA).  There is no basis 
for their assumptions, nor do they explain their rationale.  The law does not require CDE  to inter-
nally identify struggling charter schools.

Page 24, First Paragraph:  “In addition, the office is organized on a regional basis to facilitate 
constant interaction with the sponsoring agencies.” – The regional configuration of the Charter 
Schools Office was never intended to facilitate constant interaction with either sponsoring agencies 
or charter schools.  The configuration is intended to allow state staff to become more familiar with 
the charter schools and sponsoring agencies in the regions and any particular regional issues, and 
to provide a single, consistent point of contact for schools and districts in the region.

Page 26, Second Paragraph – The failure of local districts to systematically review charter per-
formance and fiscal data and oversee charter schools is not a sufficient reason to presume CDE 
should be performing a responsibility that the law specifies be handled at the local level.  A more 
appropriate response to lack of local review and oversight would be to improve local review and 
oversight, not to delegate the responsibility to a state agency.

Page 28, First Paragraph – As described in the BSA report, CDE submitted a budget change 
proposal (BCP) for the 2002-03 fiscal year for new staff to address the statutory and other related 
workload resulting from the enactment of SB 740.  Although we requested 5.5 additional, ongo-
ing positions, CDE was provided only 2 one-year limited term positions.  Furthermore, narrative in 
the 2002-03 Governor’s Budget, issued in January 2002, specified that those two positions were 
to “carry out activities relating to Chapter 892 of the Statutes of 2001; for administration of the 
Charter Schools Facilities Grant; for activities relating to the State Board of Education’s Charter 
School Advisory Group; for developing regulations; and to assist the State Board of Education in 
the analysis of non-classroom based charter school requests for determination of funding” (see 
attached copy).  Notwithstanding the fact that CDE has not yet been able to fill these positions due 
to the state hiring freeze, the workload associated with the funding determination analysis, staffing 
the ACCS, and the facilities program is greater than two positions.  It is all we can do to fulfill our 
statutory obligations under SB 740, without taking on the voluntary workload of reviewing charter 
schools’ audits for potential fiscal solvency issues.

Page 28, Second Paragraph:  Four Key Points for Which CDE Should Review Charter School 
Audits – There are potentially significant shortcomings in the current charter school annual audits.  
These audits are only required to be financial in nature and, therefore, are not useful in assessing 
charter school compliance with applicable provisions of law.  However, AB 2834 will bring char-
ter school in the Kindergarten through grade 12 audit guide process for the first time beginning in 
2002-03, which should help address this shortcoming in the future.  In addition, charter schools are 
permitted to be included in the annual audit of their charter-granting agency, so CDE will not receive 
audit reports specific to these charter schools. Because the annual school district audits only look 
at a sampling of schools within the district, if the charter school is not selected in the sample, the 
audit will contain no information specific to the charter school(s) within the district.  Finally, with 
respect to BSA’s example of looking at the charter school’s structured debt to determine if 
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it exceeds the life of the charter agreement, this criteria may not be particularly useful.  We would 
expect that many, if not most, charter schools are in this situation.  Given the relatively short term 
of the charter (five years), that the expectation by most charter schools is that they will be renewed, 
and the types of reasons that charter schools carry debt (e.g. facilities), it is not unexpected that 
many fiscally healthy schools will have debt exceeding the life of the charter agreement.

Page 29, Subtitle:  “The Department’s Process For Making Charter School Apportionments 
Is Unsound” – The title of this finding is misleading. BSA’s basis for this finding is that CDE primar-
ily relies on the certifying signatures of school districts and county offices of education—both of 
which, according to BSA, lack the necessary procedures to ensure that charter schools comply with 
apportionment requirements.  While BSA’s report does not explain what necessary procedures are 
lacking at the local level, we believe that the authorizing LEA and county office of education are in 
a better position than CDE to provide the assurance needed to verify whether the charter school is 
in compliance with apportionment requirements.  Existing law provides the authorizing LEA with the 
monitoring and supervising authority over the charter schools and the authority to make reasonable 
inquiries related to financial and other records.  As such, the authorizing LEA should have access to 
charter school records to effectively review them on a regular basis.  Therefore, BSA should review 
those procedures first before making these assumptions that CDE’s processes are unsound.

The finding further allocates blame to CDE because BSA determined that some authorizing LEAs 
have not been verifying ADA.  The failure of LEAs to take the necessary procedures to validate 
the ADA and then to certify to CDE that the ADA was compiled and reported in accordance with 
state and federal laws and regulations is not a sufficient reason to presume CDE’s apportionment 
process is unsound.  We expect the chartering agency to take responsibility of its charter school in 
the same manner that is applied to its traditional schools, which is to ensure that the ADA is accu-
rate and compliant.  In this regard, the certification process is a constant reminder to LEAs of their 
responsibility.  In addition, the certification process mirrors the procedures applied to the ADA of tra-
ditional schools.  What is lacking for charter schools, however, is that the traditional school process 
requires responsible school district officials to be held fully accountable for the sum and substance 
of attendance accounting and reporting; fiscal accountability and liability of a charter school is not 
addressed in current law.

Further, traditional schools are subject to annual financial and compliance audits, which include 
attendance procedures and requirements that address the conditions of eligibility for the receipt 
of state funds.  The charter school statutes that make specific compliance requirements as condi-
tions of apportionment do not contain explicit procedures or methodologies to ascertain whether a 
charter school has met or violated a condition of apportionment.  We generally agree with the BSA 
recommendation that an independent audit would be a means of verification; however, the charter 
school statutes do not require that an audit of a charter school include state program compliance 
procedures.  Charter schools are required only to have an annual, independent, financial audit 
performed.  As stated in the BSA’s report, “An independent audit report typically contains financial 
statements and an opinion as to the accuracy with which the statements present a school’s 
financial position—information illustrating the charter schools’ accountability for the taxpayer 
funds they receive.”  A financial audit, which is different from a compliance audit, does not 
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illustrate or determine compliance to state program requirements. We note that SB 740 recently 
added a requirement to ensure that the Kindergarten through grade 12 Audit Guide includes pro-
cedures for auditing charter schools related to nonclassroom-based instruction.  It is to be deter-
mined, however, whether this requirement extends to other state program compliance areas that 
are deemed to be conditions of apportionment.
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To provide clarity and perspective, we are commenting 
on the response by the Department of Education 
(department) to our audit report. The numbers below 

correspond to the numbers we placed in the margins of the 
department’s response.

The concept of the State as a safety net is consistent with the 
California Constitution, which the courts have construed to 
place on the State the ultimate responsibility to maintain the 
public school system and to ensure that students are provided 
equal educational opportunities. Although the chartering 
entity is the primary monitor of a charter school’s financial and 
academic health, the department has the authority to make 
reasonable inquiries and requests for information. It currently 
uses this authority to contact chartering entities if it has received 
complaints about a charter school. We are not suggesting 
that the department assume a greatly expanded and possibly 
duplicative role in monitoring charter schools. However, we 
do recommend, in addition to responding to complaints, that 
the department analyze information that it already receives 
to identify those charter schools that may need additional 
assistance and bring that information to the attention of the 
responsible chartering entity.

The department misrepresents the magnitude of the oversight 
role we recommend. As we note on page 55, the charter schools 
are primarily accountable to their chartering entity, but that the 
department has certain information it could analyze and use to 
draw chartering entities’ attention to concerns about specific 
charter schools.

Although the department asserts it does not have the statutory 
authority to serve as a comprehensive safety net for charter 
schools, its statement contradicts later statements in its response 
and the actions it currently takes when it receives complaints 
from the public about academic or fiscal issues at charter 
schools. As we discuss on page 56, through its requests that 
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chartering entities investigate these complaints, it appears that 
the department has the necessary authority to act as a safety net 
as we have used the term in our report.

The department again mischaracterizes our report and exaggerates 
how the order granting summary judgment in CANEC v. State 
Department of Education would apply to our report. We merely 
suggest that the department could review financial data regarding 
charter schools that it already receives under its existing statutory 
authority. For example, on page 58, we simply suggest that 
the department’s charter schools unit could review average 
daily attendance (ADA) forms that it already receives from 
charter schools to determine if significantly declining ADA with 
resulting declining apportionments is cause for concern. In 
contrast, the CANEC lawsuit challenged a memoranda circulated 
by the department on the basis that it sought to impose 
additional financial reporting requirements on charter schools 
and chartering entities. The court agreed and ruled that the 
department did not have statutory authority to impose financial 
reporting requirements on charter schools and chartering 
entities in a format required by the department. But the court 
also found that charter schools may prepare their financial 
reports in a manner of their choosing for transmission to the 
department. Our report merely suggests that the department review 
information transmitted to it under the existing statutory scheme. 

The department is misrepresenting what we say in our report. 
Our findings and recommendations are that the department can 
more effectively use information it currently has to enhance its 
role as a safety net related to the academic and fiscal operations 
of charter schools, not that it has violated any laws with respect 
to charter schools.

Although the term “sponsoring agency” is in the statutes, we 
have changed the term to “chartering entity” to more closely 
conform to the language of the Charter Schools Act of 1992 
(Act). The change in term does not affect any of our findings or 
recommendations in the report.

The department is misrepresenting the magnitude of the oversight 
role we recommend. The department’s comment overlooks 
statements we make in the report related to this issue. As we note 
on pages 61 and 62, much of the information the department 
could use to identify schools that may need assistance is in 
electronic form. The department would only need to contact 
the chartering entities for the 20 to 30 schools that meet some 
criteria indicating the school’s fiscal health is at risk.
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On pages 62 and 63, we discuss the department’s request for 
additional staff and the number of positions approved. We also 
discuss other strategies the department could use to leverage its 
resources to identify charter schools that are potentially in need 
of assistance.

Although the department believes the analyses we recommend 
are speculative, we believe they are simply another method to 
identify potential academic and fiscal concerns. In this way, 
the results of the analyses would be comparable to action the 
department asserts it takes when it receives complaints or 
information that suggests a charter school may be in trouble.

Contrary to the department’s statement, on pages 58 and 59 we 
describe why we believe an analysis of the Academic Performance 
Index and ADA could be useful in identifying charter schools 
that are potentially in need of assistance. For example, 
fluctuations in ADA, such as continual drops, may indicate 
a school needing assistance or intervention to ensure that 
it considers ways to address its decreasing revenue. We 
acknowledge that these analyses are not definitive evidence 
of a troubled charter school, but they would supply sufficient 
indicators of concerns that would justify communicating with 
the chartering entity about a charter school’s operations.

In contrast to its earlier statements, the department persuasively 
argues a case here for our recommendation that it serve as a 
safety net and communicate concerns about specific charter 
schools to the appropriate chartering entity.

The department states that its current safety net role, for which 
it earlier asserts it has no authority to perform, is effective. Our 
recommendation that it analyze information it currently receives 
about and from charter schools would allow the department to 
identify other charter schools that may be struggling.

The department overstates our recommendation related to 
its role. We do not presume nor state in the audit report that 
the department itself should be responsible for oversight of 
charter schools. In fact, in Chapters 1 and 2, we recommend 
ways that chartering entities can improve their oversight of 
charter schools. Furthermore, on page 56 we state that although 
the accountability systems at the chartering entities need 
improvement, our work does not demonstrate the need for the 
department to play a greatly expanded and possibly duplicative 
role in charter school oversight, or any function beyond that of 
a safety net.
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The statement the department makes here is inconsistent with 
other statements in its response. The department asserts that it 
has and continues to work with the various entities to ensure 
that charter schools’ reported ADA is verified. However, it then 
states that there is no clear statutory authority or regulations 
addressing how ADA should be verified and what entity is 
responsible to perform the verification. The department further 
states that due to the lack of clarity and authority in the statute 
it is only responsible for apportioning funds based on reported ADA.

Contrary to the department’s claim that certifying signatures 
add a level of assurance to the charter schools’ ADA reporting, 
these signatures do not have the same weight as those related to 
noncharter schools. Noncharter schools’ ADA is verified through 
annual audits, which include tests of ADA; however, charter 
schools are not held to this same standard in their audits. As we 
conclude on page 63, the department’s apportionment process 
with regard to charter schools is faulty because it relies 
primarily on the certifying signatures of school districts and 
county offices of education, which lack the necessary procedures 
to ensure that ADA is correct. Finally, the department asserts 
Assembly Bill 2834 will subject charter schools to the State 
Controller’s K-12 audit guide. If the department is correct in its 
assertion, these guidelines will go a long way in addressing the 
current shortcomings in charter schools’ annual financial audits.

The department overstates our recommendation related to 
its role. On page 70 of our report, we recommend that the 
department work with the appropriate organizations to 
ensure that ADA is properly verified and reported. We do not 
recommend that the department make this determination itself.

The department claims here that the charter schools unit’s 
primary function is to administer a federal grant program. Our 
intent in providing summary information in the Introduction 
was to provide context for the reader. The fact that certain of 
its workload is related to federal funding does not negate the 
department’s role and responsibilities with regard to oversight of 
California’ public schools, including charter schools.

We disagree with the department that the heading on page 57 
was misleading, erroneous, and inflammatory; however, during 
our edit process, we changed the heading to more precisely 
communicate the issue described in this section. Furthermore, 
the department is misrepresenting our report as nowhere in 
it do we state the law specifies that the department has the 
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responsibility to directly monitor charter schools. However, 
as stated on page 55, we believe that the Act envisions 
some monitoring role for the department and that the State 
has ultimate responsibility for maintaining the public school 
system. Moreover, we believe that a recent decision,
Wilson v. State Board of Education, (1999) 75 Cal.App. 4th 1125,
which involved an unsuccessful challenge to the constitutionality 
of the Act on the basis that it provided funds to schools operated 
outside of the public school system supports our view. In ruling 
that charter schools are operated within the public school 
system, the court found that the “very destiny of charter schools 
lies solely in the hands of public agencies and offices, from 
the local to the state level: school districts, county boards of 
education, the Superintendent [of Public Instruction] and the 
[State] Board [of Education.]” Specifically with regard to state 
involvement, the court looked to the superintendent’s authority to 
recommend charter revocation, the superintendent’s authority 
to “prompt inquiry,” and the fact that “public funding of charter 
schools rests in the hand of the Superintendent.” We believe that 
monitoring is absolutely essential for the department to identify 
those egregious situations that would prompt a revocation 
recommendation to the State Board of Education. As we describe 
beginning on page 54, we view the departments’ role as that of a 
safety net because the charter schools are primarily accountable 
to their chartering entities. In addition, the department’s 
comments appear contradictory as it notes in its response the 
safety net activities that it does engage in. 

We have changed the text of our report by inserting the 
department’s description of the charter schools unit’s configuration.

The department again misrepresents our report; we do not 
recommend that the department act as the primary monitor 
of charter schools. On page 55, we state that the charter 
schools are primarily responsible to their chartering entities and 
that the department’s role is that of a safety net. On page 61 
we state that not all chartering entities are fulfilling this 
primary responsibility, which increases the importance for the 
department to fulfill its safety net role. 

We disagree with the department that review of a charter school’s 
structured debt may not be useful. This element was just one 
of four suggested key points that the department could use to 
assess the charter schools’ financial stability. When viewed in 
conjunction with the assessment of funding information we 
suggest the department perform on page 58, a charter school 
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with declining ADA will receive less revenue and may be in 
less of a position to repay long-term debt than a charter school 
experiencing steady or increasing ADA.

We have modified the report text to state the department cannot 
assure that apportionments to charter schools are accurate.

When constructing its response, the department did not 
have Chapters 1 and 2 of our report to review for reasons of 
confidentiality. These chapters fully address the chartering 
entities’ lack of oversight and that these weaknesses contribute 
to the unsoundness of the department’s apportionment process.

The department has mischaracterized our report and its comments 
are inconsistent with other statements the department made in 
its response. On page 63, we discuss the weaknesses inherent in 
the department’s allocation process. The department has chosen 
to interpret our remarks as ‘allocating blame.’ In addition, the 
department states that “there is no clear statutory or regulatory 
procedures that address how ADA should be verified and what 
entity is responsible to perform the verification.” Nevertheless, 
the department expects that the chartering entity would take 
responsibility for its charter schools in the same manner as 
its noncharter schools to ensure that the ADA is accurate 
and compliant. Throughout its response, the department 
takes exception to our establishing expectations from vague 
statutory language, however, it has applied the same standard to 
chartering entities that it argues against for itself.
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The 2003 statewide evaluation of charter

schools, conducted by RAND, concluded that

charter schools were cost-effective—achieving

academic results similar to those of traditional

public schools even though they obtain less state

and federal categorical funding. This report

summarizes the findings of this evaluation and

offers recommendations for improving charter

schools in California. Most importantly, we rec-

ommend the Legislature restructure the charter

school categorical block grant and strengthen

charter school oversight and accountability. ■
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EXECUTIVE SUMMARY
Since they first opened their doors in fall

1993, charter schools in California have grown

in number and steadily increased enrollment.

Over the last decade, the state has funded two

comprehensive charter school evaluations—the

findings of which were released in 1997 and

2003. Both evaluations concluded that charter

schools are a viable reform strategy—expanding

families’ choices, encouraging parental involve-

ment, increasing teacher satisfaction, enhancing

principals’ control over school-site decision

making, and broadening the curriculum without

sacrificing time spent on core subjects. The most

recent evaluation deemed charter schools cost-

effective—finding that charter schools achieve

academic results similar to those of traditional

public schools even though they obtain signifi-

cantly less state and federal categorical funding.

The evaluation also found, however, that the

state continues to face challenges in the areas of

charter school finance and accountability.

After summarizing the findings of the 2003

evaluation, this report offers recommendations

for improving charter school finance and ac-

countability. Most importantly, we recommend

the Legislature:

➢➢➢➢➢ Restructure the Charter School Cat-

egorical Block Grant. We recommend

shifting 14 currently excluded programs

into the general block grant, shifting 10

other currently excluded programs into

the disadvantaged-student component of

the block grant, and rebenching the

underlying per pupil funding rates in a

cost-neutral manner.

➢➢➢➢➢ Strengthen Charter School Oversight.

We recommend that school districts be

permitted to opt out of charter authoriz-

ing, charter schools be allowed to

choose among multiple authorizers, and

specific safeguards be created to pro-

mote stronger accountability.

➢➢➢➢➢ Modify Charter School Facility and

Oversight Fees. We recommend delin-

eating more clearly between facility fees

and oversight fees, capping these fees

(at 2 percent and 1 percent, respectively,

of total charter school revenues), and

eliminating the mandate-claims process

for oversight costs.

Taken together, these reforms would address

many of the weaknesses the 2003 charter

school evaluation identified and be a significant

step forward in improving charter school fund-

ing and oversight in California.
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INTRODUCTION
In 1992, California became the second state

in the country to enact legislation allowing for

the creation of charter schools. The first charter

schools in California opened their doors for the

1993-94 school year and, during the past ten

years, charter schools have grown in number

and steadily increased enrollment. To assess

how these schools are using their resources in

educating students, the state recently funded a

two-year evaluation—the results of which were

released on June 30, 2003. The evaluation

deemed charter schools cost-effective—achiev-

ing academic results similar to those of tradi-

tional public schools despite receiving less state

funding.

Chapter 34, Statutes of 1998 (AB 544,

Lempert), required the Legislative Analyst’s

Office (LAO) to contract for the statewide

evaluation. The LAO contracted with RAND,

and the state provided a total of $666,000 for the

evaluation. (In addition to this evaluation, the state

has funded three other independent charter

school studies. For a summary of these other

reports, please see the shaded box on page 5.)

Chapter 34 also required the LAO to report to

the Legislature on the general effectiveness of

charter schools and, specifically, to recommend

whether to expand or reduce the state cap on

the number of allowable charter schools.

This report responds to this legislative

directive. In this report, we:

➢ Discuss some general similarities and

differences among charter schools and

track the growth of charter schools

nationwide and in California over the last

decade.

➢ Summarize the findings of RAND’s

charter school evaluation.

➢ Offer recommendations for: (1) adjusting

the state cap on the number of allow-

able charter schools, (2) improving the

charter school funding model,

(3) strengthening charter school over-

sight, and (4) modifying policies relating

to oversight fees.

OVERVIEW OF CHARTER SCHOOLS
 Charter schools are publicly funded

K-12 schools. These schools are subject to state

testing and accountability requirements, but

they are exempt from many laws relating to

specific education programs. Because of these

exemptions, charter schools have greater fiscal

and programmatic flexibility than traditional

public schools. This expanded flexibility was

intended to promote innovation in local educa-

tion practices. Charter schools also were in-

tended to expand students’ educational options,

thereby generating competition and enhancing

incentives for traditional public schools to make

educational improvements.

In this section, we:

➢ Provide some background information

on charter schools in California—includ-

ing information on chartering authorities,

types of charter schools, differences
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OTHER STATE-INITIATED EVALUATION EFFORTS

In addition to the 2003 RAND evaluation, the state has undertaken several other evalua-

tion activities relating to charter schools, as detailed below.

First Statewide Evaluation Affirmed Charter Schools as Viable Reform Option (1997).

The first statewide evaluation was authorized by Chapter 767, Statutes of 1996 (AB 2135,

Mazzoni), which appropriated $146,000 for the study. The LAO contracted with SRI Interna-

tional, Inc. (SRI) to conduct the evaluation, and the findings were released in December 1997.

SRI found that charter schools were located in all parts of the state, operated in all types of

communities, and served all grade levels. It found that, statewide, charter schools enrolled

students who were similar to students in traditional public schools. It also found that charter

schools, on average, had smaller student enrollments, higher parental involvement, and teach-

ers who were more satisfied (because they had more control over decisions affecting their

classrooms and felt a greater sense of ownership of their school’s educational program). SRI

did raise concerns, however, with the legal ambiguities surrounding the liability of charter

authorizers and the lack of oversight of charter schools’ academic outcomes.

State Audit Concludes That Existing Oversight of Charter Schools Is Weak (2002). In

November 2002, the Bureau of State Audits (BSA) released the findings of its audit of four

large charter authorizers—the Fresno, Los Angeles, Oakland, and San Diego City Unified

school districts. The BSA found widespread evidence that: (1) oversight of charter schools’

academic outcomes and fiscal management was weak, (2) charter authorizers could not justify

the oversight fees they charged charter schools because they did not track their actual costs,

and (3) charter authorizers risked double-charging the state because they filed mandate claims

for reimbursement of charter-school oversight activities even though they could not demon-

strate that the oversight fees they already had collected from charter schools were insufficient

to cover these costs.

RAND Begins New Study of Charter Schools’ Nonclassroom-Based Activities (Expected

2004). Chapter 892, Statutes of 2001 (SB 740, O’Connell), authorized a follow-up statewide

evaluation on charter schools’ nonclassroom-based activities. The 2002-03 Budget Act provid-

ed $333,000 for this follow-up study. Specifically, this evaluation is to assess the state’s funding

system for nonclassroom-based activities as well as the State Board of Education’s (SBE) regula-

tions for making specific funding determinations for nonclassroom-based charter schools. The

findings of this evaluation are scheduled to be released on October 1, 2004.

among charter schools’ general modes

of instruction, and charter school

finance.

➢ Summarize eight especially significant

charter school laws.

➢ Track the growth of charter schools

nationwide and in California.
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THE “BASICS” OF CHARTER SCHOOLS
IN CALIFORNIA

In this section, we provide some basic

background information about charter schools

in California.

School District Board Most Common

Charter Authorizer. Since the inception of

charter schools, 258 government agencies have

authorized (or officially granted) charters in

California. These charter-granting authorizers

consist of the SBE, 23 county school boards,

and 234 school district boards. School district

boards have authorized the vast majority of

charter schools (87 percent). Most charter

authorizers (69 percent) have approved only

one charter. Less than 10 percent have autho-

rized more than three charters.

Approximately One of Every Ten Charter

Petitions Denied. To operate in California, a

charter school must submit a petition to a

charter authorizer. A petition must include

specific information that is delineated in statute,

such as a description of the education program

of the charter school and the student outcomes

the school will use to measure its performance.

Charter authorizers report denying approxi-

mately 10 percent of all submitted petitions.

(Given RAND’s survey was distributed only to

charter authorizers that were currently oversee-

ing charter schools, this percentage is likely to

understate the actual denial rate because it does

not include data from charter authorizers that

have denied all submitted petitions. Additionally,

it does not account for informal actions on

behalf of charter authorizers that might have

discouraged groups even from submitting a

petition.) Although the original 1992 charter

school law did not require charter authorizers to

provide reasons for denying a charter petition,

later amendments require that charter authoriz-

ers now prepare written documentation justify-

ing their denials. The most common reasons

charter authorizers report for denying charter

petitions are “an unsound educational program”

and a concern that the proposed school is

“demonstrably unlikely to succeed.”

Since 1993, the State Department of Educa-

tion (SDE) Has Tracked Almost 575 Charter

Schools. When a petition is approved or pend-

ing, SDE assigns the charter school a unique

tracking number. Since the inception of charter

schools, SDE has assigned tracking numbers to

573 schools. Of these 573 charter schools,

403 schools (70 percent) are currently operat-

ing, 84 schools (15 percent) have petitions

pending with a charter authorizer, 20 charters

(3 percent) have been revoked, and 66 charter

schools (12 percent) have been closed. (In

addition to these schools, SDE has issued

31 “inoperative” numbers associated with

schools that had approved charters but either

never opened or later withdrew their charter.)

“Start-Up” Charter Schools More Common

Than Conversion Charter Schools. In California,

charter schools may be newly created as a start-

up charter school or else a traditional public

school may close and reopen as a “conversion”

charter school. Figure 1 shows the number of

start-up and conversion charter schools that are

(1) currently operating, (2) pending, (3) have

closed, or (4) have had their charter revoked. As

the figure shows, about four out of every five

currently operating charter schools are start-up

schools whereas one out of every five is a

conversion school.
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Conversion Charter Schools Serve More

Students Than Start-Up Charter Schools.

Although start-up charter schools are more

common than conversion charter schools,

conversion charter schools actually enroll a

greater number of students. Of all charter school

students in the elementary grades, 72 percent

are enrolled in a conversion charter school

whereas 28 percent are enrolled in a start-up

school. Of all charter school students in the

secondary grades, 46 percent are enrolled in a

conversion charter school whereas 54 percent

are enrolled in a start-up school. (In 2002-03,

charter school enrollment was split about evenly

between the elementary and secondary grades.)

Charter Schools Offer Two General Modes

of Instruction—Classroom-Based and

Nonclassroom-Based. Charter schools provide

instruction either primarily in a traditional

classroom setting or in a

nonclassroom setting.

The SDE classifies a

charter school as a

classroom-based school

if at least 80 percent of

its instructional time is

offered on the school

site, with the school site

being a facility used

principally for classroom

instruction. A

nonclassroom-based

school, in contrast, is

one in which more than

20 percent of instruc-

tional time is offered in a

location different from

the primary school site.

Nonclassroom-based

charter schools tend to rely on individualized,

self-paced student learning plans. Nonclass-

room-based instruction includes independent

study, home study, distance study, computer-

based study, and work-study. Some of these

types of instruction (for example, independent

study) are common in traditional public schools

as well as charter schools whereas others (for

example, home study) are unique to charter

schools.

Approximately One-Third of All Charter

Schools Are Nonclassroom-Based. In 2001-02,

SBE classified 118 charter schools, or approxi-

mately one-third of all charter schools, as

nonclassroom-based. Start-up charter schools

are much more likely to be nonclassroom-based

than conversion charter schools (57 percent and

11 percent, respectively). State law prohibits

nonclassroom-based schools from hiring teach-

Start-Up Charter Schools More Common 
Than Conversion Charter Schools

Figure 1
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ers without state credentials. Additionally, state

law requires SBE to establish general rules for

determining the appropriate funding level for

nonclassroom-based charter schools. The

board’s regulations specify that funding determi-

nations are to be based on: (1) the percentage

of total expenditures associated with teacher

salaries and benefits, (2) the percentage of total

expenditures associated with instruction, and

(3) the student-teacher ratio. Nonclassroom-

based charter schools that devote a greater

share of their budget to teacher salaries and

instruction and have lower student-teacher ratios

are eligible for higher levels of funding.

Charter School Funding Model Intended to

Result in Funding Comparable to Traditional

Public Schools. In 1999, the Legislature adopted

the current charter school funding model. Prior

to this time, charter schools received funding on

a program-by-program basis through negotiation

with their charter authorizer. Under the current

model, charter schools receive funds through

the following three funding streams.

➢ Revenue Limit Funding. Charter schools

receive revenue limit funding equal to

the average revenue limit of all tradi-

tional public schools in the state. A

different revenue limit rate is calculated

for each of four grade spans—K-3, 4-6,

7-8, and 9-12. As with other public

schools, revenue limit funding is continu-

ously appropriated general purpose

funding that charter schools may expend

at their discretion.

➢ Categorical Block Grant. In lieu of

applying separately for certain categori-

cal programs, charter schools receive

categorical block grant funding, which is

specified as a line item in the annual

budget act. The block grant allocation to

each charter school includes: (1) general

block grant funding and (2) disadvan-

taged student funding. Similar to the

revenue limit calculation, the general

block grant rate provides per pupil

funding equal to the average amount of

funding traditional public schools receive

in total for certain categorical programs.

This rate also is calculated separately for

each of the four grade spans. The

disadvantaged student component is a

single rate equivalent to the statewide

average per pupil funding rate provided

to traditional public schools for Eco-

nomic Impact Aid. Unlike other public

schools (which may not participate in

the categorical block grant), charter

schools may expend categorical block

grant funding at their discretion and are

not bound by the specific programmatic

requirements of each categorical pro-

gram included within the block grant.

➢ Other Categorical Programs. Charter

schools also may apply separately for

categorical programs not included in the

categorical block grant. Charter schools

that apply for these categorical pro-

grams, such as the Governor’s Math-

ematics and Reading Professional Devel-

opment program or the Principal Train-

ing program, are required to abide by all

associated programmatic requirements.
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MAJOR CHARTER SCHOOL
LEGISLATION

This section highlights eight pieces of state

legislation that have had an especially strong

impact on charter school operations and facilities.

Charter School Operations

Chapter 781, Statutes of 1992 (SB 1448,

Hart)—Authorized the Creation of Charter

Schools in California. The Charter Schools Act

of 1992 was the original law authorizing the

creation of publicly funded schools that could

operate independently from school districts and

be exempt from existing education laws. The

law established a statewide cap of 100 charter

schools and a districtwide cap of ten charter

schools. The law established petition require-

ments, designed a two-stage appeals process,

and specified certain conditions under which

charters could be revoked. It required the

qualifications of personnel to be specified in a

school’s charter, but it did not require staff to

hold state credentials. The law also stated that

the Superintendent of Public Instruction (SPI)

was to make annual apportionments to each

charter school, but in practice, charter schools

initially negotiated funding with the school

district rather than receiving it directly from the

state. The original law did not address charter

school facility issues.

Chapter 34—Instituted Significant Charter

School Reforms. This law increased the state-

wide cap to 250 charter schools for the 1998-99

school year, with an additional 100 charter

schools allowed to open annually thereafter, and

eliminated the districtwide cap. It slightly eased

(1) petition requirements, (2) the petition sub-

mittal process, (3) the appeals process, and

(4) the revocation process. Unlike the 1992 law,

it also required all core-subject teachers to hold

a state credential. Additionally, it clarified that

charter schools could receive funding directly

from the state. It also required school districts to

offer charter schools any unused district facilities

at no charge, and it capped the oversight

charges school districts could assess charter

schools.

Chapter 162, Statutes of 1999 (SB 434,

Johnston)—Applied Independent Study Laws to

Charter Schools. This law required charter

schools that offered independent study to

comply with all laws and regulations governing

independent study generally. This law also

required charter schools to offer a minimum

number of instructional minutes equal to that of

other public schools, maintain written records of

pupil attendance, and release these records for

audit and inspection. Additionally, it required

charter schools to certify that their students

participated annually in the state’s testing

programs.

Chapter 78, Statutes of 1999 (AB 1115,

Strom-Martin)—Created Charter School Fund-

ing Model. This law clarified the language

regarding funding by expressing legislative intent

to provide charter schools with operational

funding equal to the total operational funding

available to similar public schools serving similar

student populations. It also established a funding

model that allowed charter schools to receive

funds either locally through the school district or

directly from the state. The model consisted of

three basic components: (1) revenue limit

funding, (2) categorical block grant funding, and

(3) separate categorical program funding—all of

which were designed to yield charter school

funding rates that were comparable to those of

similar public schools.
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Chapter 892—Reduced Funding for

Nonclassroom-Based Charter Schools. This law

required SBE to: (1) adopt regulations governing

nonclassroom-based instruction, (2) develop

criteria for determining the amount of funding to

be provided for it, and (3) make specific funding

determinations for individual charter schools.

This law included certain guidelines regarding

funding levels. Specifically, funding for non-

classroom-based charter schools was to be

reduced by no more than 10 percent in

2001-02, no less than 20 percent in 2002-03,

and no less than 30 percent in 2003-04. The

board, however, retained the discretion, on a

case-by-case basis, to adjust funding by different

percentages. The board was to make funding

determinations on a five-year cycle if a charter

school did not make material changes to its

charter and was deemed to be in good standing.

Chapter 1058, Statutes of 2002 (AB 1994,

Reyes)—Established Geographic Restrictions

and Enhanced County Oversight. This law

required, with few specified exceptions, that a

charter school consist of a single school site

located within the geographic jurisdiction of its

chartering school district. If adequate justifica-

tion was provided, the law, however, allowed for

two exceptions. Specifically, a group could

receive a countywide charter (to operate at

multiple sites throughout that county) or a

statewide charter (to operate at multiple sites

throughout the state). In either case, a charter

school group had to justify the educational

benefit of operating programs at multiple sites

spanning multiple local jurisdictions. Addition-

ally, the law granted County Offices of Educa-

tion (COEs) general authority to conduct both

fiscal and programmatic oversight of charter

schools. The law, for example, allowed COEs to

conduct an investigation of a charter school based

on parental complaints or fiscal irregularities.

Charter School Facilities

Proposition 39 (November 2000)—Required

School Districts to Provide ”Reasonably

Equivalent” Charter School Facilities. This law,

approved by the voters at a statewide election,

allowed school districts to pass local school

facility bonds with a 55 percent vote instead of

a two-thirds vote. In addition, the law required

school districts to provide charter schools with

reasonably equivalent facilities that were suffi-

cient to accommodate all their classroom-based

students. This requirement must be met even if

unused facilities are not available and the district

would incur costs to provide the facilities. The

school district, however, is not required to spend

its general discretionary revenues to provide

charter school facilities. Instead, the district

could use other revenue sources, including state

and local bonds. The law also: (1) required that

charter facilities be reasonably equivalent to

other district facilities, (2) allowed school dis-

tricts that funded charter school facilities with

discretionary revenues to charge the associated

charter schools a facility fee, and (3) exempted a

school district from providing facilities to charter

schools that served fewer than 80 students.

Chapter 935, Statutes of 2002, (AB 14,

Goldberg) and Proposition 47 (Novem-

ber 2002)—Created Charter Schools Facilities

Program and Approved Sizeable Bond Fund-

ing. Chapter 935 established a pilot program—

the Charter Schools Facilities Program—to

determine the optimum method for funding

charter school facilities. The law specified that

the State Allocation Board (SAB) was to approve

a set of projects that was “fairly representative”
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of: (1) the various geographic regions of the

state; (2) urban, suburban, and rural regions;

(3) large, medium, and small schools; (4) and the

various grade levels. While ensuring this fair

representation was achieved, SAB also was

required to give preference to charter schools in

overcrowded school districts and low-income

areas as well as to charter schools operated by

not-for-profit organizations. This facilities pro-

gram was linked with voter approval of Proposi-

tion 47, which provided up to $100 million (of a

total of $3.5 billion) for the construction of new

charter schools. On July 2, 2003, SAB provided

preliminary facility apportionments to six charter

schools—committing a total of $97 million in

Proposition 47 bond monies.

CHARTER SCHOOLS HAVE
EXPERIENCED NOTABLE GROWTH
OVER LAST DECADE

In this section, we track the recent growth of

charter schools nationwide and in California.

Charter Schools Spread Across Country in

1990s. During the 1990s, legislation allowing for

the creation of charter schools was adopted by

most state governments. Figure 2 tracks this

growth. Today, 40 states as well as the District of

Columbia (DC) have charter school laws.

Almost 2,700 Charter Schools Serving More

Than 684,000 Students Nationwide. Currently

charter schools are operating in 36 states and

DC. In 2002-03, almost 2,700 charter schools

served more than 684,000 students nationwide.

Of these schools, almost 400 were new charter

schools that opened in fall 2002. Figure 3 (see

next page) shows the number of charter schools

for each state and indicates the percentage of all

public K-12 students in each state who attend

charter schools. The data are provided for

Figure 2 

Charter School Legislation  
Spreading Across Countrya 

Year Legislation  
Enacted State 

1991 Minnesota 
1992 California 
1993 Colorado 

Georgia 
Massachusetts 
Michigan 
New Mexico 
Wisconsin 

1994 Arizona 
Hawaii 
Kansas 

1995 Alaska 
Arkansas 
Delaware 
Louisiana 

New Hampshireb 
Rhode Island 
Texas 

Wyomingb 

1996c Connecticut 
Florida 
Illinois 
New Jersey 
North Carolina 
South Carolina 

1997 Mississippi  
Nevada  
Ohio  
Pennsylvania  

1998 Idaho  
Missouri  
New York  
Utah  
Virginia 

1999 Oklahoma  
Oregon  

2001 Indiana 
2002 Iowa  

Tennessee 
2003 Maryland 

a The following ten states currently do not have charter school 
laws: Alabama, Kentucky, Maine, Montana, Nebraska, North 
Dakota, South Dakota, Vermont, Washington, and West Virginia. 

b Indicates states that have charter school laws but no charter 
schools currently operating.  

c The District of Columbia also adopted charter school legislation in 
1996. 

Source: Center for Education Reform.  
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2001-02—the most

recent nationwide data

compiled by the Na-

tional Center for Educa-

tion Statistics. As the

figure shows, Arizona is

the state with the great-

est number of charter

schools, followed closely

by California. The DC

serves the greatest

proportion of all public

K-12 students in charter

schools (almost 10 per-

cent). California serves

approximately 2.5 per-

cent of all public

K-12 students in charter

schools. Numerically,

California serves more

charter school students

than any other state.

Steady Charter

School Growth in

California Over Past Ten

Years. In California, the

number of charter

schools and the number

of students attending

charter schools has

increased steadily over

the past ten years.

Figures 4 and 5 show

the total number of

charter schools and the

total number of charter

school students, respec-

Figure 3 

California Ranks High Nationally on  
Two Charter School Measures 

2001-02 

State 
Number of  

Charter Schools 

Charter School Enrollment 
As Percentage of Total 

Public School Enrollment 

Arizona 370 6.7 
California 350 2.2 
Texas 243 1.1 
Michigan 204 3.8 
Florida 192 1.6 
Wisconsin 109 1.7 
North Carolina 93 1.4 
Colorado 86 3.3 
Ohio 85 1.2 
Pennsylvania 77 1.6 
Minnesota 77 1.2 
New Jersey 51 0.9 
New York 44 —a 
Massachusetts 43 1.5 
Georgia 40 1.7 
District of Columbia 33 9.2 
Illinois 23 0.4 
Hawaii 22 1.7 
Oregon 22 0.2 
Missouri 21 0.8 
New Mexico 20 0.8 
Louisiana 20 0.5 
Alaska 15 1.7 
Connecticut 15 0.5 
Kansas 11 0.3 
Delaware 10 3.7 
Idaho 10 0.6 
Nevada 10 0.5 
Oklahoma 10 0.3 
South Carolina 10 0.1 
Utah 9 0.1 
Virginia 8 0.1 
Rhode Island 6 0.5 
Arkansas 6 0.2 
Mississippi 1 0.1 
Indiana 1 —a 

 Totals 2,347 —a 
a Data not available.  

Source: U.S. Department of Education, National Center for Education Statistics. 
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Number of Charter School Students in California Has
Increased Steadily Since 1993-94

(In Thousands)

Figure 5
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tively, in California each

school year from

1993-94 through

2002-03. In 1993-94,

86 charter schools

located in 23 of

California’s 58 counties

served approximately

48,000 students. Of

these students, 73 per-

cent were in grades K-6,

12 percent were in

grades 7-8, and 14 per-

cent were in grades

9-12. By comparison, in

2002-03, 409 charter

schools located in

45 counties served

almost 157,000 students.

Thus, over this ten-year

period, California experi-

enced average annual

growth in charter school

enrollment of 14 per-

cent. As Figure 5 shows,

during this period, the

grade-level composition

of charter school stu-

dents also has changed—

with charter schools now

serving proportionally

fewer K-6 students, slightly

more seventh and eighth

grade students, and

considerably more high

school students.

Number of Charter Schools in California Has  
Increased Steadily Since 1993-94

Figure 4
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RAND’S EVALUATION DEEMS
CHARTER SCHOOLS COST-EFFECTIVE

As mentioned earlier, RAND recently re-

leased the results of a two-year evaluation of

charter schools in California. The evaluation

assessed charter schools’ effectiveness in using

their resources to educate students. To conduct

the evaluation, RAND used both primary and

secondary data sources. To collect original data,

RAND conducted a survey in spring 2002 of all

California charter school principals, the princi-

pals of similar traditional public schools, and all

California charter authorizers. In selecting

traditional public schools to survey, RAND

matched charter schools with a set of traditional

public schools that served students with similar

ethnic and socioeconomic characteristics. Thus,

RAND attempted to compare charter schools to

like schools serving like students. During fall

2002, RAND also visited nine charter schools

and all but one of their charter authorizers and

interviewed administrators and teachers at each

site. Additionally, RAND collected student

achievement data from six school districts with a

large number of charter schools. These data

were longitudinally linked, which permitted

RAND to track students’ test scores over time,

thereby better isolating the independent effect

of attending a charter school. To supplement

these primary data sources, RAND also tapped

traditional secondary data sources—including

SDE’s data on student demographics and test

scores, teacher qualifications, and schools’

academic performance.

This section highlights the most important

differences and similarities that RAND found

between charter schools and traditional public

schools serving similar students and between

start-up charter schools and conversion charter

schools. Specifically, this section reviews

RAND’s findings regarding:

➢ The academic achievement of charter

schools compared with other public

schools.

➢ The academic achievement of class-

room-based charter schools compared

with nonclassroom-based charter

schools.

➢ The general policies and practices of

charter schools.

Charter Schools Show Year-to-Year Achieve-

ment Gains Comparable to That of Other

Public Schools. As one method for assessing

academic performance, RAND compared the

average growth rate in charter schools’ Aca-

demic Performance Index (API) score with that

of other public schools. RAND found that,

statewide, both charter schools and other public

schools improved academic performance

between 1999-00 and 2001-02. RAND also

found that the average growth in charter

schools’ API score was not significantly different

from that of other public schools. Changing the

comparison group and restricting the analysis

only to school districts that have at least one

charter school, RAND similarly found that the

average growth rate in charter schools’ API

score was not significantly different from neigh-

boring public schools.

Classroom-Based Charter Schools Attain

Higher Test Scores Than Nonclassroom-Based

Charter Schools. RAND also compared the
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academic performance of classroom-based

charter schools with both nonclassroom-based

charter schools and other public schools. It

found that classroom-based charter schools tend

to attain higher test scores than either

nonclassroom-based charter schools or other

public schools. Specifically, it found that stu-

dents in start-up, classroom-based charter

schools scored slightly higher in almost every

grade and subject than similar students in other

public schools. It also found that students in

conversion, classroom-based charter schools

scored slightly higher in reading than compa-

rable students in other public schools, but they

scored slightly lower in mathematics. In contrast,

RAND found that students in nonclassroom-

based charter schools—whether start-up schools

or conversion schools—scored lower in every

grade and subject compared to students in

other public schools.

Overall, RAND Deems Charter Schools

Cost-Effective. Figure 6 highlights many of

RAND’s other findings relating to the general

policies and practices of charter schools. The

figure is divided into the following six subsec-

tions: (1) student body, (2) academic environ-

ment, (3) special education, (4) staffing,

(5) finances and facilities, and (6) governance

and oversight. Overall, RAND concluded that

charter schools are cost-effective—attaining

achievement scores comparable to those of

other public schools even though they face

considerable fiscal and facility challenges.

Particularly noticeable, RAND found that charter

schools participate in state-funded and federally-

funded categorical programs at significantly

lower rates than other public schools. RAND also

found that charter school teachers and administra-

tors are less experienced, but they feel more

involved in decision making and have a greater

sense of ownership of their classrooms and school

site. Taken together, RAND’s findings suggest that

charter schools generally are viable, cost-effective

reform strategies for improving academic achieve-

ment and serving certain students whose families

desire additional school options.

Figure 6 

RAND Charter School Study—Summary of Findings 

  Evaluation Component RAND’s Findings 

  Student Body 

School Choice • Black students are more likely, white students are just as likely, and Asian and 
Latino students are less likely to choose a charter school than they are a 
traditional public school within their district. 

Ethnic Integration • Overall, charter schools are not exacerbating ethnic segregation.  

Target Groups • Charter school principals are more likely to report focusing their services on 
specific student populations—such as low-income students—than matched 
public school principals (33 percent and 21 percent, respectively). 

Student Admissions • Charter schools’ admission policies do not differ substantially from matched 
public schools’ policies. 

• Charter schools are more likely to interview prospective families, but most 
schools use these interviews only for informational or diagnostic purposes. 

Continued 
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  Evaluation Component RAND’s Findings 

  Academic Environment 

Instructional Time • Charter school principals report providing, on average, a longer instructional day 
than matched public schools. 

• Charter school principals report providing approximately the same amount of 
instructional time in core subjects as matched public schools, except they report 
providing significantly more instructional time in mathematics in the middle grades. 

• Charter school principals report providing more instructional time in noncore 
subjects (such as fine arts and foreign language) in the elementary grades than 
principals in matched public schools. 

• Compared to matched public school principals, charter school principals report 
that state tests have significantly less influence on instructional planning and 
teaching. 

Specialized Programs • Bilingual programs are approximately half as likely to be offered by charter 
schools than by matched public schools. 

• Charter schools offer significantly fewer Advanced Placement courses 
(1.3 courses) than matched public schools (7.6 courses). 

• Approximately the same percentage of charter school principals report offering 
before-and-after school enrichment programs as matched public school principals. 

Computer-to-Student Ratio • No significant difference exists in the computer-to-student ratio of charter schools 
and matched public schools. Both types of schools report about one computer 
for every four students. 

Parent Involvement • Charter schools are more likely to use school-parent contracts to clarify a 
school’s expectations of parental involvement. 

• Charter school principals report higher rates of parent participation in school activities.  
• Parents are equally likely to volunteer in charter schools as in matched public 

schools. 

Behavioral Issues • No significant differences exist between the out-of-school suspension rates and 
expulsion rates of charter schools and matched public schools, but charter 
schools report significantly fewer in-school suspensions. 

• Few significant differences were reported in student behavior at charter schools 
and matched public schools. 

  Special Education 

Students With an 
Individualized  
Education Plan (IEP) 

• The proportion of special education students with IEPs differs only slightly 
between charter schools (7.6 percent) and matched public schools (8.9 percent).  

• Start-up charter schools, however, report serving a significantly smaller 
proportion of special education students (5.5 percent) than conversion charter 
schools (10 percent). 

Students Identified as  
Severely Disabled 

• The proportion of special education students identified as severely disabled 
differs only slightly between charter schools (1.3 percent) and matched public 
schools (1.1 percent). 

• Start-up charter schools, however, report serving a significantly smaller 
proportion of severely disabled students (0.4 percent) than conversion charter 
schools (2.3 percent). 

Target Group • Fewer charter school principals report focusing their services on special 
education students (7.6 percent) compared with matched public school principals 
(17 percent).  

Continued 
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  Evaluation Component RAND’s Findings 

Mode of Instruction • Charter schools are more likely to mainstream special education students 
(39 percent) than matched public schools (19 percent).  

• Start-up charter schools are most likely to mainstream special education 
students (64 percent). 

• Charter schools are less likely to serve special education students in pull-out 
programs (37 percent) than matched public schools (61 percent).  

Special Education Staff • The proportion of special education aides to total staff did not differ significantly 
between charter schools and matched public schools (approximately 10 percent). 

• Significant differences, however, exist in the proportion of special education staff 
between start-up charter schools (2 percent) and conversion charter schools 
(16 percent).  

Control and Liability for 
Special Education Services 

• Charter schools report having less control over and less liability for special 
education than other areas of school operations.  

  Staffing 

Teachers With  
State Credentials 

• Teachers in start-up charter schools are significantly less likely to have a full 
credential (67 percent) than teachers in conversion charter schools (88 percent) 
and matched public schools (88 percent).  

• Teachers in start-up charter schools are significantly more likely to serve on an 
emergency permit (27 percent) than teachers in conversion charter schools 
(16 percent) and matched public school teachers (10 percent). 

Teachers’ Subject  
Authorizations 

• Almost all elementary school teachers in charter schools and matched public 
schools have relevant subject matter authorizations.  

• Secondary school teachers in charter schools, however, are significantly less 
likely to have relevant subject matter authorizations than teachers in matched 
public schools. 

Teachers’ Level of  
Experience 

• Charter school teachers are, on average, less experienced than teachers in 
matched public schools (10 years and 14 years of experience, respectively). 

• Teachers in start-up charter schools are, on average, less experienced than 
teachers in conversion charter schools (8.7 years and 11 years of experience, 
respectively).  

Teachers’ Salaries and  
Collective Bargaining 

• Charter school principals are significantly less likely to report using a salary 
schedule to determine teacher salaries (78 percent compared to all matched 
public school principals).  

• Charter school principals are significantly less likely to report engaging in 
collective bargaining agreements with a teachers’ union (32 percent) than 
matched public school principals (83 percent).  

Teachers’ Professional  
Development Activities 

• Charter school teachers participate in informal professional development 
activities, such as coaching programs and peer collaboration, at higher rates 
than teachers in matched public schools. 

• Principals and teachers at all nine case-study charter schools report strong 
emphasis on professional development, especially activities such as mentoring 
and collaboration.  

Teachers’ Control Over  
Decision-Making 

• Teachers at all charter case-study schools stated that they played an important 
role in school decision making.  

• Some teachers in schools that had been converted from traditional public 
schools felt they were treated with more respect after conversion.  

Continued 
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  Evaluation Component RAND’s Findings 

Principals With  
State Credentials 

• Charter school principals are significantly less likely to have a teaching 
credential (86 percent) than matched public school principals (99 percent) and 
significantly less likely to have an administrative credential (61 percent and 
97 percent, respectively). 

Principals’ Previous  
Work Experience 

• Charter school principals are significantly less likely to have served as principals 
or vice principals before accepting their current assignment (40 percent) than 
matched public school principals (73 percent). 

• Charter school principals are significantly more likely to have served in teaching 
positions before accepting their current administrative assignment (22 percent) 
than matched public school principals (13 percent). 

• Charter school principals are significantly more likely to have come from a non-
teaching or nonadministrative occupation outside the field of education 
(10 percent compared to less than 1 percent of matched public school principals).  

Principals’ Years of  
Experience  

• Charter school principals report shorter tenures at their current schools 
(3.1 years) than principals of matched public schools compared (4.4 years).  

• Charter school principals report less total experience in school administration 
(9.1 years) than matched public school principals (12 years).  

Principals’ Control Over  
Decision-Making 

• Charter school principals report having greater overall control of decision making 
than matched public school principals.  

• A majority of charter school principals report they have full control over major 
decisions—including those related to student disciplinary policies, curriculum, 
budgetary expenses, hiring and dismissal, and staff salaries and benefits. 

Working Days • Charter school teachers and principals report working, on average, five more 
days per year than teachers and principals in matched public schools. 

  Finances and Facilities 

Participation in  
Categorical Programs 

• Compared to matched public school principals, charter school principals report 
significantly lower participation in eight relatively large federal and state 
categorical programs—including Title I, K-3 Class Size Reduction, and 
Supplemental Instruction.  

• Start-up charter schools are significantly less likely to participate in categorical 
programs than either conversion charter schools or matched public schools.  

• Almost half of start-up charter school principals agree or strongly agree with the 
statement: “Our school has given up pursuing certain categorical funds because 
they are too complex.” 

Categorical Block Grant 
Funding Rates  

• Block grant funding rates for charter schools have declined over time due to 
(1) the removal of programs from the block grant, (2) the defunding of programs 
initially included in the block grant, and (3) funding reductions experienced by 
many programs remaining in the block grant. 

Private Funding • Charter schools receive substantially more private funding per student ($433) 
than matched public schools ($83). 

• The extent to which these private funds are one time or used only for facilities is 
unclear.  

Expenditures • Start-up charter schools and conversion schools report spending about the same 
amount per student ($6,168 and $6,366, respectively).  

• Classroom-based charter schools report spending almost $2,000 more per 
student than nonclassroom-based charter schools ($6,926 and $4,973, 
respectively).  

Continued
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LAO RECOMMENDATIONS

  Evaluation Component RAND’s Findings 

Facility Acquisition and  
Financing 

• More than 90 percent of principals at conversion charter schools report that their 
facilities are provided by a district at no cost or only nominal cost. Less than 
25 percent of principals at start-up charter schools report obtaining facilities in 
this manner. 

• The majority of start-up charter schools lease facilities from a commercial site or 
privately rent/own their facilities. Less than 10 percent of conversion charter 
schools report funding facilities in these ways. 

• Almost two-thirds of charter school principals and more than one-third of charter 
authorizers agree or strongly agree that they are struggling with financing capital 
expenditures. 

  Governance and Oversight 

Legal Liability • Approximately 67 percent of charter schools report having memoranda of 
understanding (MOU) with their charter authorizers. (An MOU is a separate 
document from the charter that clarifies the responsibilities and liabilities of the 
charter school and the charter authorizer.) 

Control Over  
School Practices 

• Both charter authorizers and charter school principals report that charter schools 
are more autonomous than matched public schools. 

Information Charter  
Authorizers Require of 
Charter Schools 

• The most common types of information charter authorizers collect from charter 
schools are financial reports, student attendance data, student achievement 
scores, and school schedules. 

• The least common types of information charter authorizers collect from charter 
schools are student disciplinary actions, student transfer data, student grades, 
and parent satisfaction data.  

Reasons for Intervening in 
Charter School Activities 

• Charter authorizers’ most common reasons for intervening in charter schools’ 
activities are (1) complaints from parents and (2) financial irregularities.  

Oversight Activities • The most common form of intervention is some form of investigation of the 
charter school (including site visits and requests for additional records).  

Source: RAND Education, Charter School Operations and Performance (2003). 

As detailed above, RAND’s evaluation

provides considerable insight into the current

strengths and weaknesses of charter schools in

California. Although charter schools in general

are making similar academic gains and attaining

similar academic scores, RAND’s findings

suggest that some weaknesses exist relating to

charter school funding and oversight. In this

section, we focus on the following four charter

school issues: (1) the annual growth cap on

charter schools, (2) the charter school funding

model, (3) the general system of charter school

oversight, and (4) oversight fees. For each of

these issues, we describe existing policies and

make recommendations for improving them.

REEXAMINING THE NEED FOR AN
ANNUAL GROWTH CAP

As mentioned in the first part of this report,

the Charter Schools Act of 1992 capped the

total number of charter schools that could

operate in California at 100, with a districtwide
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cap of ten charter schools. In 1992, charter

schools were new creations that had yet to be

tested and evaluated, and the statewide cap was

intended as a safety precaution against the

uncontrolled growth of these experimental

entities. The districtwide cap was intended to

prevent a small set of very large school districts

from establishing so many charter schools that

the statewide cap was reached before smaller

school districts had the opportunity to create

their own charter schools. The districtwide cap

therefore helped to promote the creation of

charter schools across an array of both small

and large school districts. The districtwide cap

also ensured that no single school district would

need to oversee and monitor a large number of

charter schools.

In 1998, reform legislation modified these

original caps. Specifically, the new law increased

the statewide cap to 250 charter schools for the

1998-99 school year, allowing 100 additional

charter schools to open each year thereafter. It

also entirely eliminated the districtwide cap.

(The shaded box on page 21 shows the number

of allowable charter schools in each of the

39 states that has charter school laws.)

Remove Growth Cap

We recommend the Legislature remove the

cap on the annual growth of charter schools

because the original rationale for the cap is no

longer applicable.

Existing law requires the LAO to review the

annual growth cap for charter schools and

recommend whether to expand or reduce it.

Although capping the total number of charter

schools that could operate in the state was

appropriate when the performance of charter

schools was unknown, the environment today is

considerably different, and we recommend

repealing the cap.

Cap No Longer Needed. Charter schools

remain neither new (they have operated in

California for ten years) nor untested (the state

has conducted two comprehensive charter

school evaluations). Both statewide evaluations

concluded that charter schools were viable

educational reforms. Neither evaluation uncov-

ered any alarming finding to warrant slower

growth or continuation of the growth cap.

Indeed, as discussed in detail earlier in this

report, RAND’s recent evaluation concluded

that charter schools were attaining achievement

results comparable to those of other public

schools despite facing considerable fiscal and

facility challenges. As a result, we are not aware

of any analytical basis for continuing to cap the

annual growth in charter schools. Therefore, we

recommend the Legislature remove the cap on

the annual growth of charter schools.

REFORMING THE CHARTER SCHOOL
CATEGORICAL BLOCK GRANT

The Charter Schools Act of 1992 specified

that a charter school was to receive state fund-

ing comparable to other public schools located

within the same district and serving a similar

student population. Specifically, a charter school

was to receive comparable revenue limit fund-

ing, categorical funding, and special education

funding. To a large extent, the charter school

funding model developed in 1999 simply

formalized the intent of the original 1992 law by

establishing specific funding mechanisms in-

tended to yield comparable funding rates.

Trend Toward Decreasing Flexibility and

Increasing Regulation. Despite legislative intent

to provide charter schools with comparable
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THE NUMBER OF CHARTER SCHOOLS THAT STATES ALLOW VARIES WIDELY

The number of charter schools that individual states allow to operate within their borders

ranges from zero to unlimited, as shown in Figure 7. Currently, ten states do not permit any

charter schools. Of the 40 states that do allow charter schools:

➢ Eighteen states

allow an unlim-

ited number of

charter schools

to operate.

➢ Thirteen states

have a statewide

charter school

cap—with spe-

cific caps ranging

from 6 schools in

Mississippi to

750 schools in

California.

➢ Seven states have

separate caps for

start-up charter

schools and

conversion

charter schools—

with the typical

pattern being to

cap only the

number of start-

up schools and

allow for an

unlimited num-

ber of conversion

schools.

➢ Two states have

unique charter

school caps.

Figure 7 

The Number of Charter Schools  
States Allow Varies Widely 

States That Allow for an Unlimited Number of Charter Schools (18) 

Arizona New Hampshire 
Colorado New Jersey 
Delaware Oklahoma 
Georgia Oregon 
Indiana Pennsylvania 
Maryland South Carolina 
Michigan Utah 
Minnesota Wisconsin 
Missouri Wyoming 

States With a Single Statewide Cap (13) 

California (750) Kansas (30) 
Texas (215) Connecticut (24) 
North Carolina (100) Nevada (21) 
Idaho (60) Rhode Island (20) 
Alaska (60) Iowa (10) 
Illinois (45) Mississippi (6) 
Louisiana (42)  

States With Separate Caps for Start-Up Schools and Conversion Schools  
(7, Listed by Size of Cap for Start-Up Schools) 

Ohio (225 start-ups, unlimited conversions) 
New York (100 start-ups, unlimited conversions) 
New Mexico (75 start-ups, 25 conversions) 
Massachusetts (72 start-ups, 48 conversions) 
Hawaii (25 start-ups, 23 conversions) 
Florida (start-up cap ranges from 12 to 28 per district depending on district size, 

unlimited conversions) 
Arkansas (12 start-ups, unlimited conversions) 

States With Other Types of Caps (2) 

Tennessee (number of charter schools may not exceed one-third of all failing 
schools) 

Virginia (2 charter schools per district or 10 percent of schools in district) 

Source: Center for Education Reform, Charter School Laws Across the States (2003). 
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state funding using a simple funding stream with

few strings attached, charter school finance has

become increasingly complex and opaque since

the enactment of the 1999 funding model. The

trend most incompatible with the original intent

of charter schools is the increasing number of

categorical programs for which charter schools

must apply separately. As discussed in “Part I” of

this report, charter schools receive categorical

funding in one of two ways. Some categorical

programs are included in the charter school

categorical block grant and associated funding is

allocated directly to charter schools. In contrast,

some categorical programs are excluded from

the block grant and, to receive funding for them,

charter schools must apply separately for each

program. The trend toward having charter

schools apply separately for more and more

categorical programs is resulting in increasing

regulation and less programmatic and fiscal

flexibility. This trend also appears contrary to the

underlying rationale for establishing charter

schools—that is, to exempt certain schools from

most state regulation in exchange for local

accountability.

Number of Programs in Block Grant for

2003-04 at All-Time Low. Figure 8 shows the

number of K-12 education programs included

and excluded from the charter school categori-

cal block grant each year from 2000-01 through

2003-04. When enacted in 1998, the block

grant included 33 programs. As Figure 8 shows,

this number grew to 45 programs in 2000-01

but since has been declining noticeably. In

2003-04, the number of programs included in

the block grant will be at an all-time low of

28 programs.

Number of Programs Excluded From

Categorical Block Grant

Has Grown Noticeably.

In contrast, the number

of programs excluded

from the block grant has

increased noticeably

over recent years.

Originally, the block

grant excluded

18 categorical programs.

Charter schools were

precluded on a de facto

basis from accessing

funding associated with

three of these programs.

This was because fund-

ing for these particular

programs—adult educa-

tion, adults in correc-

tional facilities, and COE

Number of Programs in the Charter School 
Categorical Block Grant Has Been Shrinking

Figure 8

aBased on SDE determinations per its annual listing of programs included in the block grant.
bBased upon Department of Finance determinations per the charter school funding model. Does not count  
  Economic Impact Aid (for which charter schools receive an in-lieu apportionment). Also does not count  
  K-12 programs funded through the University of California and the California State University, for which  
  charter schools also need to apply separately.

Programs included in block granta

Programs excluded from block grantb
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fiscal oversight—did not flow directly to school

districts for K-12 purposes. Charter schools

could apply for funding associated with the

remaining 15 programs, but they had to apply

separately for each program. These 15 programs

included some of the largest categorical pro-

grams, such as special education, K-3 Class Size

Reduction, supplemental instruction, Home-to-

School Transportation, Staff Development Buy-

Out Days, and deferred maintenance. As Fig-

ure 8 shows, by 2003-04, the list of categorical

programs excluded from the block grant had

grown to 34 programs. Of these programs,

charter schools were precluded on a de facto

basis from applying to three programs, but they

could apply separately to the remaining 31 pro-

grams. These programs continued to include the

largest of the categorical programs and had

notable new additions, such as instructional

materials and school accountability programs.

Categorical Block Grant Funding as Propor-

tion of Total Available Categorical Funding

Also at All-Time Low. Not only has the number

of programs excluded

from the block grant

increased and the

number included

decreased, the pro-

grams that remain in the

block grant are repre-

senting a smaller and

smaller share of total

available categorical

funding. In 2000-01, the

45 programs included in

the block grant were

associated with a total

of $3 billion, or 27 per-

cent of all available categorical funding in that

year. This means that charter schools were able

to access directly through the block grant

27 percent of all available categorical funds. To

access the remaining 73 percent of categorical

funds, charter schools had to apply separately

and meet all of the associated programmatic

requirements. Since 2000-01, the share of

categorical funding charter schools have been

able to access directly has decreased each

year—reaching an all-time low of 15 percent in

2003-04 (see Figure 9).

Total Level of Funding Associated With

Programs in Block Grant Also at All-Time Low.

Not only has the share of available funding been

reduced, the actual level of available funding

also has declined. Between 2000-01 and

2003-04, total categorical funding associated

with programs in the charter school block grant

declined by $1.3 billion—a 45 percent decline.

This decline cannot be fully attributed to the

state’s general fiscal situation because total

categorical funding remained essentially con-

Figure 9 

Block Grant Funding Shrinking as  
Percentage of Total K-12 Categorical Funding 

(Dollars in Billions) 

 2000-01 2001-02 2002-03 2003-04 

Average 
Annual 
Change 

Funding  
Associated With:      
K-12 programs in block 

grant $2.95 $2.82 $1.84 $1.63 -18% 
K-12 programs excluded 

from block grant 7.89 9.93 9.92 9.19 5 

   Totals $10.84 $12.76 $11.76 $10.82 0% 
Block-grant funding as 

percentage of total 27% 22% 16% 15% — 
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stant over the same period. Similarly, from

2000-01 through 2003-04, funding associated

with programs in the block grant declined by an

average annual rate of 18 percent compared to

essentially no change for all K-12 categorical

programs.

Per Pupil Block Grant Funding Rates Have

Declined Each Year Since 2000-01. The decline

in the level of available funding associated with

programs in the block grant has yielded reduc-

tions in the underlying per pupil block grant

funding rates. Figure 10 tracks these per pupil

funding rates from 2000-01 through 2003-04. As

the figure shows, per pupil funding rates for

each of the four grade spans peaked in 2000-01

and have since declined every year. As with

aggregate funding, the annual declines in per

pupil funding rates have been substantial. For

example, the per pupil funding rate for grades

9-12 dropped from a high of $313 in 2000-01 to

a low of $164 in 2003-04.

Modify Categorical Block Grant

We recommend the Legislature shift 14

currently excluded programs into the general

charter school block grant, shift 10 currently

excluded programs into the disadvantaged-

student component of the block grant, and

make the associated cost-neutral adjustments to

the underlying per pupil funding rates. We

further recommend the Legislature: (1) list all

categorical programs requiring charter schools

to apply separately in charter school law, (2) list

all categorical programs for which charter

schools are prohibited from applying in charter

school law, and (3) modify these two lists, as

needed, when categorical programs are newly

established. Finally, we recommend the Legisla-

ture require the Depart-

ment of Finance (DOF)

to calculate and publicly

release block grant

growth rates each

January, May, and upon

final passage of the

annual budget act.

Given the trends

identified above, we

recommend the Legisla-

ture undertake a general

restructuring of the

charter school categori-

cal block grant. This

restructuring would

simplify the block grant

structure and address

the current discrepancy

in average daily atten-

Per Pupil Block Grant Funding Rates Have 
Steadily Declined Since 2000-01

Figure 10
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dance (ADA) funding

rates, thereby better

meeting the legislative

intent of the block grant.

It also would enhance

the timeliness and

accessibility of charter

school funding calcula-

tions, thereby allowing

policymakers to better

understand, oversee,

and ensure accuracy in

budgeting.

Shift 14 Currently

Excluded Programs Into

General Block Grant.

Of the 34 categorical

programs excluded from

the block grant in

2003-04, we recom-

mend 14 programs be

transferred to the gen-

eral block grant (see

Figure 11). Given the

legislative intent of the

block grant, we think the

defining criterion for

whether a categorical

program should be

included in the block

grant is whether it serves

students, teachers, or

administrators in a

typical public K-12

school. Other public

K-12 schools are able to

access funding associ-

ated with all 14 pro-

grams identified in the

top section of Figure 11,

Figure 11 

Restructuring the Charter School  
Categorical Block Grant 

Of the 34 programs currently excluded from the charter school categorical 
block grant, we recommend the Legislature: 

Move the Following 14 Programs Into the General Block Grant 

• After School Programs 

• Core Supplemental Instruction 

• Deferred Maintenance 

• Home-to-School Transportation 

• Instructional Materials 

• K-3 Class Size Reduction 

• Mathematics and Reading Professional Development 

• Principal Training 

• Public School Library Materials 

• Regional Occupational Programs and Centers 

• Staff Development Day Buy-Out 

• Teacher-Incentive Programs (Intern, Preintern, and Paraprofessional programs) 

Move the Following Ten Programs Into the  
"Disadvantaged-Student" Component of the Block Granta 

• California School Age Families Education  

• English Language Learners Student Assistance 

• Gang Risk Intervention Program 

• Mandatory Supplemental Instruction 

• National Board Certification for Teachers Working in Low-Performing Schools 

• Public School Accountability Programs (Immediate Intervention/Underperforming 
Schools, Low-Performing Schools, and Corrective Actions) 

• Remedial Supplemental Instruction  

• Targeted Instructional Improvement Block Grant 

Keep the Following Ten Programs Outside of the Block Grant 

Allow charter schools to apply separately for following six programs:  
• California School Information Services 

• Charter School Facility Grant Program 

• Child Care 

• Mandates 

• Pupil Testing 

• Special Education  
Prohibit charter schools from receiving separate funding for following four programs: 
• Adult Education 

• Adults in Correctional Facilities  

• California Technology Assistance Project and Statewide Education Technology 
Services 

• County Fiscal Oversight  

a Currently, this component provides funding in lieu of Economic Impact Aid.  
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so we do not think sufficient justification exists

for excluding them from the general block grant.

(As shown in the last section of Figure 11, we

recommend the Legislature continue to exclude

ten programs from the block grant. Funding for

four of these programs—such as adults in correc-

tional facilities—do not flow directly to typical

public K-12 schools serving charter-school-

equivalent students. Each of the remaining six

programs is of a distinct, special nature and we

recommend the Legislature continue to allow

charter schools to apply separately for them.)

We further note that the basic objective of

the block grant is to enable charter schools to

receive discretionary funding through a simple

administrative process—being held accountable

for meeting the educational objectives delin-

eated in their charter. This is why charter schools

are allowed to use block grant funding at their

discretion. We also think this fiscal flexibility is

important given the lack of rigorous, empirical

cost-benefit analyses comparing specific cat-

egorical programs. A more inclusive block-grant

structure would enhance schools’ ability to

assess their needs and make important trade-

offs—such as between investing in teacher

quality and reducing class size.

Shift Ten Currently Excluded Programs Into

Disadvantaged-Student Component of Block

Grant. As noted above, the block grant has a

special disadvantaged-student component in

which charter schools receive supplemental

funding for certain students in lieu of receiving

Economic Impact Aid. We recommend the

Legislature shift ten currently excluded programs

into the disadvantaged-student component of

the block grant (see second section of Fig-

ure 11) because all these programs are associ-

ated with serving disadvantaged students. We

recommend that total funding continue to be

based on a count of disadvantaged students

enrolled in charter schools. (Students are consid-

ered disadvantaged if they participate in a

federal free or reduced-price meal program or

are classified as English Language Learners. A

student who meets both criteria is counted

twice.) This consolidation would increase the

amount of funding charter schools would

receive for disadvantaged students without

increasing administrative burdens or adding new

fiscal complexities. Moreover, it would respond

to one of the core legislative objectives of

charter schools—to enhance and expand ser-

vices for disadvantaged students.

Adjust Per Pupil Funding Rates in Cost-

Neutral Manner. Shifting these 24 programs

into the block grant would result in charter

schools being able to access more categorical

funding, which in turn would increase per pupil

block grant funding rates. This would thereby

address the current discrepancy in state funding

between charter schools and other public

schools that RAND identified. Including addi-

tional programs in the block grant, however,

raises the total amount needed to fund the

block grant. To manage the restructuring in a

cost-neutral manner, we recommend the Legisla-

ture shift some funding currently associated with

each categorical program into the block grant.

Specifically, as charter school ADA is approxi-

mately 2.5 percent of total public school ADA,

we recommend the Legislature shift about

2.5 percent of funding associated with currently

excluded categorical programs into the block

grant. Additionally, some grade-span adjust-

ments would need to be calculated as some of

the categorical programs that would be moved

into the block grant, such as K-3 Class Size
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Reduction and Regional Occupational Programs,

are grade specific.

Require All Programs Excluded From Block

Grant to Be Identified in Charter School Law.

Currently, block grant calculations are extremely

opaque because statute does not contain a

comprehensive list of programs either excluded

from or included in the block grant. Thus, each

year, DOF uses its knowledge of and judgment

about the statutes associated with the state’s

categorical programs to determine which

programs should be excluded from the block

grant. Unsurprisingly, growing controversy has

emerged regarding which programs are to be

excluded. For example, in 2002-03, DOF de-

cided to exclude the Teaching As A Priority

program from the block grant even though

statute does not require charter schools to apply

separately for this program. Technically, there-

fore, it should have been included. Similarly, in

2003-04, DOF decided, for the first time, to

exclude three other longstanding categorical

programs, even though statute does not require

charter schools to apply separately for them.

To reduce this kind of confusion and contro-

versy, we recommend the Legislature codify in a

single section (specifically, in Education Code

Section 47634 [b]), all programs that are ex-

cluded from the charter school block grant. This

section should specify programs for which

charter schools must apply separately as well as

programs for which charter schools are prohib-

ited from receiving funding. This section also

should state explicitly that all programs not

specifically excluded are to be included in the

categorical block grant. Finally, we recommend

the Legislature adopt a new statutory provision

requiring all newly established categorical

programs that are to be excluded from the block

grant to be specified in this code section.

Together, these actions would help generate a

common understanding of excluded programs

and make block grant calculations less contro-

versial and confusing.

Require DOF to Release and Update

Funding Model During Budget Process. Cur-

rently, DOF estimates the charter school funding

model once a year—approximately 30 days after

the enactment of the budget act. It does not

prepare the model in January or May. This

means policymakers and the public school

community do not have access to estimates of

charter school funding rates until after the

budget has been signed. Moreover, even once

DOF has determined the final charter school

funding rates, it often does not share its underly-

ing model with the public. Additionally, no

systematic process is in place for correcting any

potential technical budgeting errors. For these

reasons, we recommend the Legislature include

a statutory provision requiring DOF to estimate

per pupil block grant funding rates three times

each budget season—at the release of the

Governor’s January budget proposal, the

Governor’s May Revision, and 30 days after

enactment of the budget. We also recommend

the Legislature require: (1) DOF to publicly

release the underlying charter school funding

model each time it estimates these funding rates

and (2) SDE to post the model on its website.

This formalized process for publicizing charter

school information would help policymakers

more easily track changes in charter school

funding and would clarify expectations for the

charter school community.

In sum, the trend in charter school finance

over the last several years has been toward

increasing complexity and regulation. A major
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component of this trend has been the increasing

number of categorical programs that are ex-

cluded from the charter school block grant.

These programs include some of the largest

K-12 programs, and charter schools may access

associated funding only if they apply separately

to each of the programs and adhere to all their

regulations. The block grant also is representing

less and less of total available categorical fund-

ing and is not providing charter schools with

operational funding comparable to that of other

public schools serving similar students—the basic

intent of charter school finance. To counter

these trends, we recommend a general restruc-

turing of the charter school block grant. This

restructuring would move a total of 24 categori-

cal programs into the block grant and rebench

per pupil funding rates. We further recommend

a more systematic process for releasing charter

school funding calculations that would provide

policymakers and the charter school community

more information in a more timely manner.

ENHANCING CHARTER SCHOOL
OVERSIGHT AND ACCOUNTABILITY

In addition to funding, oversight and ac-

countability have been perennial issues of

legislative concern. Much of this concern has

arisen as a result of specific instances of wrong-

doing. In particular, over the last decade, some

charter schools and charter authorizers have

engaged in inappropriate fiscal practices and/or

have lacked the prerequisite fiscal acumen

needed to manage school sites. Regarding

charter school practices, RAND’s evaluation

found that, since their inception: (1) about

4 percent of all charter schools have closed or

had their charters revoked, and (2) a common

reason charter authorizers cite for revoking

charters is fiscal mismanagement. Similarly, the

BSA report uncovered fiscal irregularities in the

accounting and reporting practices of four large

charter authorizers.

State Already Has Taken Action to
Promote Better Oversight and
Accountability

These instances of wrongdoing have

prompted the Legislature to take actions in-

tended to promote more meaningful oversight

and a stronger system of state and local ac-

countability. Below, we discuss these actions.

State Institutes Charter School Reporting

Requirements. Given concerns with fiscal

mismanagement, and the corollary desire to

improve the quality and regularity of the fiscal

information charter schools provide to their

overseers, the state recently established two

specific charter school reporting requirements.

Chapter 1058 requires each charter school to

approve an annual statement of all receipts and

expenditures for the preceding fiscal year and

submit the statement to its charter authorizer.

Additionally, Chapter 892 now requires each

charter school, on an annual basis, to prepare

and submit to its charter authorizer: (1) a

preliminary budget, (2) an interim financial

report, (3) a second interim report, and (4) a

final unaudited report.

State Gives COEs and SPI Special Investiga-

tive Powers. In addition to routine reporting

requirements, the state has strengthened over-

sight capabilities by providing counties and the

state with special investigative powers. Specifi-

cally, current law requires charter schools to

respond promptly to all reasonable inquiries
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made by their charter authorizer, COE, or the

SPI. Additionally, current law gives both charter

authorizers and COEs the authority to monitor

and conduct investigations of charter schools

located within their jurisdictions.

State Enacts New Provisions Clarifying

Charter Authorizers’ Responsibilities. In addi-

tion to improving charter school oversight, the

state has focused over the last several years on

developing a stronger system of charter school

accountability. To this end, the state recently

codified charter authorizers’ basic responsibili-

ties. Specifically, charter school law now re-

quires each charter authorizer, on behalf of each

charter school under its authority, to:

(1) identify at least one charter school staff

member as a primary contact person, (2) visit

each school at least annually, (3) ensure that

each school complies with all statutory reporting

requirements, (4) monitor the fiscal condition of

each school, and (5) provide timely notification

to SDE if a school will cease its operations or its

charter is to be renewed or revoked. These

specific requirements were intended to ensure

that charter authorizers would be aware of their

responsibilities and could be held legally liable for

not exercising them.

State Entrusts SBE With Ultimate Revoca-

tion Power. In addition to requiring charter

authorizers to undertake certain responsibilities,

the state has given SBE the authority to revoke

charters. The original 1992 law only allowed a

charter authorizer to revoke a charter. Chap-

ter 34 modified the original law to allow SBE to

act as a final judge, revoking a charter if it finds

fiscal mismanagement, illegal behavior, or a

“departure from measurably successful prac-

tices.” Thus, SBE now has the authority to

intervene directly to revoke charters and close

charter schools.

Despite Recent Actions, Some
Charter Authorizers Continue to
Face Poor Incentives

Although the state’s actions over the last ten

years have strengthened charter school over-

sight and accountability, issues remain relating

to charter authorizers. Currently, California

essentially has a single-authorizer system, which

requires a charter school group, in most in-

stances, to obtain authorization from its local

school district. Except on appeal or in other

special instances, alternative authorizer options

simply are not available. Two basic problems are

inherent in single-authorizer systems: (1) some

authorizers lack the capacity to conduct mean-

ingful oversight and yet they remain obligated to

assume authorizer responsibilities, and (2) a

general lack of competition among authorizers

results in inefficiencies that might increase costs

and lower the overall quality of oversight efforts.

Below, we discuss these problems.

Some Charter Authorizers Lack Capacity.

The current single-authorizer system has no

“opt-out” provision whereby certain types of

school districts can decide not to become a

charter authorizer. For example, school districts

with very limited staff or extreme fiscal difficul-

ties have no legal recourse to opt out of the

charter authorizing process. The inability of

school districts to opt out of charter authorizing

and the inability of charter schools to pursue

alternative authorizers are particularly troubling

in California. This is because more than two-

thirds of charter authorizers in California have

chartered only a single charter school. Many
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authorizers, therefore, tend to be inexperienced

in conducting rigorous oversight. The local cost

of oversight also is likely to be high because

many authorizers must construct an oversight

system essentially from scratch.

Lack of Competition Might Result in Ineffi-

ciencies. Given the lack of alternative authoriz-

ers, a charter group that is interested in opening

a school in a certain area must accept a local

school district’s terms—even if these terms are

inappropriate or burdensome. As discussed

above, the 2002 BSA report did find instances of

inappropriate fiscal practices across four large

charter authorizers. In particular, the BSA report

found that these authorizers could justify neither

the oversight fees they charged charter schools

nor the mandate-cost claims they submitted to

the State Controller.

Lack of Competition Might Reduce Quality

of Oversight. Some school districts might be

particularly receptive or unreceptive to charter

schools. In either case, these authorizers are

unlikely to conduct appropriate, meaningful

oversight. For example, unreceptive school

districts might make charter authorization or

renewal unnecessarily onerous. Alternatively,

especially receptive school districts, such as

those facing local facility shortages, might be

overly friendly to charter schools—thinking these

schools might be an inexpensive means for

accommodating additional students. Whereas

unreceptive authorizers might conduct inappro-

priately rigorous oversight, overly friendly

authorizers might be inappropriately lax in their

oversight—particularly if they have a vested interest

in maintaining charter schools in their area.

Allow for Multiple Authorizers and
Opt-Out Option, Create Safeguards
Against Potential Misconduct

We recommend the Legislature adopt a

three-pronged strategy for overcoming the

weaknesses of California’s single-authorizer

system. Specifically, we recommend the Legisla-

ture modify charter school law by: (1) permitting

school districts to opt out of charter authorizing,

(2) allowing for multiple authorizers, and

(3) creating safeguards against potential mis-

conduct.

We believe the weaknesses and perverse

incentives inherent in the current oversight

system could be addressed in large part by

taking the following three steps.

Provide Opt-Out Option. We recommend

the Legislature allow school districts to opt out

of charter authorizing. Specifically, if a school

district believes it lacks the infrastructure or

expertise to assess charter documents and

conduct meaningful oversight, then we recom-

mend the Legislature allow the school district to

opt out of the authorizing process. This opt-out

option would ensure that a school district would

not find itself in the awkward position of over-

seeing a school when it realistically did not have

the capacity to conduct meaningful oversight.

Allow for Multiple Authorizers. We also

recommend the Legislature modify existing

charter school law to allow multiple types of

organizations to authorize charter schools. For

instance, authorizers could include SBE, school

districts, COEs, accredited colleges and universi-

ties, and nonprofit organizations that can meet

certain criteria discussed below. (Many other

states currently allow multiple authorizers—see

shaded box.) A multiple-authorizer system
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would address the perverse incentives that

currently weaken oversight efforts. For example,

if interested in locating within a very small

school district, a charter group could seek

authorization from a nearby university or a

COE—either of which is likely to be better

positioned than the small school district to

conduct appropriate petition review and over-

sight. A multiple-authorizer system also would

promote competition among authorizers. This

competition is particularly important because it

would generate efficiencies, potentially lowering

costs and substantially reducing the likelihood of

excessive overhead fees and other inappropriate

charter conditions. Competition among autho-

rizers also would be likely to improve the quality

of oversight and technical assistance available to

interested charter school groups. Furthermore, a

multiple-authorizer system might promote

valuable and educationally beneficial partner-

ships between K-12 schools and teacher educa-

tion programs, higher education more generally,

and nonprofit community groups.

Establish Minimum Criteria for Authorizers.

To promote stronger accountability, we recom-

mend the Legislature direct SDE to develop

basic criteria that organizations must meet to

become charter authorizers. The SDE could

then be directed to submit these criteria back to

the Legislature in the following legislative session

for review and codification. (At a minimum, the

criteria should include an understanding of

contracts and fiscal management as well as

school assessment and accountability.) These

codified criteria would provide the state the

means by which to remove authorizing power

from a particular entity without having to insti-

tute a complex licensing or regulatory process

for approving charter authorizers. To further

enhance oversight, we recommend the Legislature

review these criteria after the first five years of

implementation and make any necessary changes.

Create Safeguards. Allowing for multiple

authorizers generates two special concerns:

(1) charter schools could select only the most

lenient authorizers that promised them the

greatest autonomy, and (2) charter authorizers

that were not elected by popular local vote

MULTIPLE-AUTHORIZER SYSTEMS ALREADY EXIST IN SEVERAL STATES

If California were to establish a multiple-authorizer system, it would join the ranks of

several other states that already have established these types of systems. Currently, seven

states—Indiana, Michigan, Minnesota, Missouri, New York, Ohio, and Wisconsin—have

multiple-authorizer systems. In addition to local school boards (and, for some, the state board

of education), these seven states allow public universities, private universities, community

colleges, technical colleges, mayors, and/or nonprofit educational organizations to approve

charter schools. Each state has a slightly different set of allowable charter authorizers. For

example, Michigan allows local school boards, joint school boards, community colleges, and

public state universities to authorize charter schools whereas Ohio allows local school

boards, joint school boards, the state board of education, nonprofit education organizations,

a special county education center, and the University of Toledo to authorize charter schools.
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could conduct poor oversight without facing

appropriate repercussions. To address these

concerns, we recommend the Legislature adopt

two special safeguards.

➢ Require Specific Information Annually

From Charter Authorizers. We recom-

mend the Legislature require each

charter authorizer to report basic infor-

mation to the state on an annual basis,

including: (1) documentation showing

that it satisfies the minimum “authorizer

criteria” outlined above, (2) a copy of all

memoranda governing its policies,

(3) certification that it has completed the

responsibilities outlined in Education

Code Section 47604.32 (such as con-

ducting an annual site visit), and (4) an

audit of all revenue and expenditures

related to each of the charter schools

under its jurisdiction. We think these

safeguards would improve the accessibil-

ity and quality of the information about

charter authorizers’ performance and

would enable the state to detect any

noncompliant or inappropriate autho-

rizer behavior.

➢ Entrust State With Power to Remove

Authorizing Power. Whereas the above

reporting requirements promote a

healthier oversight system, charter

authorizers ultimately need to be held

accountable if any untoward behavior is

detected. To address this concern and

establish a stronger system of checks

and balances, we recommend the

Legislature allow SBE to remove an

organization’s authorizing power if

certain violations have occurred. Specifi-

cally, we recommend the Legislature

allow SBE to remove authorizing power

from any charter authorizer that: (1) fails

to satisfy statutory charter authorizer

criteria, (2) fails to undertake its statutory

oversight responsibilities, or (3) engages

in gross financial mismanagement.

Make Two Corollary Changes. Two addi-

tional policy changes would need to be made in

tandem with the policy changes recommended

above.

➢ Appeals Process No Longer Needed. In

a multiple-authorizer system, an appeal

process would no longer be necessary.

Any interested group would be able to

approach multiple authorizers, thereby

allowing a group whose petition was

initially rejected by one authorizer to

seek an alternative authorizer. This

essentially serves the same function as

an appeal process—allowing for second

chances—without generating the need

for a formal appeal process involving

multiple layers of government. Although

a charter group might “shop” for a

lenient authorizer, given the recommen-

dations made above, all authorizers

would need to meet minimum standards.

Furthermore, charter groups, for their

own benefit, would have an incentive to

select authorizers that were experi-

enced, provided valuable technical

expertise, and ran an efficient operation.

Indeed, over time, many authorizers

might develop reputations for providing

high quality services—which would itself

improve accountability.
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➢ Existing Geographic Restrictions Would

Need to Be Removed But Notification

Requirements Could Be Retained.

Chapter 1058 placed several new

geographic restrictions and notification

requirements on charter schools. In a

multiple-authorizer system, geographic

restrictions would need to be removed

because certain types of authorizers (for

example, universities and nonprofit

organizations) do not have easily de-

fined territorial jurisdictions. Although

geographic restrictions would need to be

removed, all notification provisions

established by Chapter 1058 could be

retained. For example, charter schools

still could be required to list all specific

school-site locations in their charter.

Additionally, if charter schools wanted to

open additional school sites in new

locations, they still could be required to

revise their charter and obtain formal

approval from their authorizer. Retaining

these notification requirements would

ensure that the impetus for the state’s

current geographic restrictions—clearly

identifying and being able to track

charter school locations—would con-

tinue to be addressed.

In sum, the state has taken several actions

over the last decade to strengthen charter

school oversight and accountability, but some

problems remain. Most importantly, some

charter authorizers continue to have either little

incentive or little ability to conduct meaningful

oversight. To address these lingering oversight

problems, we recommend the Legislature

employ a three-pronged strategy that would

permit school districts to opt out of charter

authorizing, allow for multiple authorizers, and

create safeguards against potential authorizer

misconduct.

CLARIFYING AND CAPPING
OVERSIGHT FEES

As with the state’s general system of charter

school oversight, some improvements could be

made to the state’s specific policies regarding

charter school oversight fees. Currently, charter

school law allows a charter authorizer to charge

for the actual cost of oversight but caps the total

charge that may be assessed depending on a

charter school’s facility arrangements. Specifi-

cally, if a charter school is using rent-free district

facilities, then a charter authorizer’s oversight

fee is capped at 3 percent of the charter

school’s total revenue. By comparison, if a

charter school is renting nondistrict facilities, a

charter authorizer’s oversight fee may not

exceed 1 percent of the charter school’s total

revenue. These existing fee policies have three

basic problems, which we discuss below.

Facility Fees and Oversight Fees Inappropri-

ately Linked. Current law combines facility fees

with oversight fees even though these two types

of fees are intended to fund quite different

services. Whereas the facility fee is intended to

help a school district pay maintenance costs for

buildings it has provided to charter schools, the

oversight fee is intended to help a school district

pay for such activities as reviewing charter

petitions, evaluating charter school reports,

responding to complaints from charter school

parents, investigating charter school fiscal

irregularities, and visiting charter school sites.

Combining the two fees reduces the ability to

track actual costs and makes fiscal accountabil-

ity unnecessarily difficult.
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Current Oversight Fee Not Linked to Appro-

priate Underlying Cost Variables. Current law

also does not link allowable oversight fees with

appropriate underlying cost variables. For

example, although charter authorizers currently

may charge higher oversight fees to charter

schools using rent-free facilities, these schools

actually might be located closer to the district

office and be less costly to monitor than charter

schools located further away and renting

nondistrict facilities. Moreover, oversight fees are

likely to vary according to important variables

other than facility arrangements—such as the

distance of the charter school from the charter

authorizer, the type of instruction offered by the

charter school, the enrollment at the charter

school, or the level of experience of the charter

school operators. Existing policies, however, do

not account for these other factors.

Charter Authorizers Might Double Charge

the State. Currently, charter authorizers may

both charge charter schools an oversight fee

and file mandate claims for oversight costs.

Moreover, current law does not delineate the

types of activities that may be covered with

direct charter school oversight fees versus

mandate reimbursement claims to the state. As

noted in the recent BSA report, this system has

the peculiar danger of allowing charter authoriz-

ers to double charge the state.

Modify Fee Policies and Eliminate
Mandate-Claims Process

We recommend the Legislature amend

charter school law to: (1) delineate more clearly

between allowable facility fees and oversight

fees, (2) cap facility fees and oversight fees at

2 percent and 1 percent, respectively, of a

charter school’s total revenues, and (3) eliminate

the mandate-claims process for oversight costs.

Under a multiple-authorizer system, the man-

date-claims process could be eliminated be-

cause charter authorizing would no longer be a

state mandate.

Specifically, we recommend the Legislature

modify charter school law in the following ways.

Distinguish More Clearly Between Facility

Fees and Oversight Fees. Specifically, we

recommend the Legislature clarify that facility

fees are to cover maintenance costs and are

distinct from oversight fees, which are to cover

actual charter school monitoring and oversight

activities. Distinguishing between these two

types of fees is particularly important in a

multiple-authorizer system in which the facility

owner (a school district) may be different from

the charter authorizer (for example, a univer-

sity). We further recommend the Legislature

specify major monitoring activities in statute—

making explicit that oversight fees are intended

to cover costs associated with petition reviews,

annual assessments of fiscal and academic perfor-

mance, and charter-renewal determinations.

Cap Facility Fee at 2 Percent of Charter

School’s Total Revenue. Regarding facility fees,

we recommend the Legislature cap the fee a

school district may levy at 2 percent of a charter

school’s total revenue. This is consistent with

current law and is a reasonable estimation of the

amount schools need to maintain their facilities.

Although current estimates and practices sug-

gest that the 2 percent cap is reasonable, we

recommend the Legislature periodically review

the cap to determine if an adjustment is needed.

We recommend the cap be kept aligned with the

facility requirements for other public schools.

Cap Oversight Fee at 1 Percent of Charter

School’s Total Revenue. Regarding oversight
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fees, we recommend the Legislature cap the fee

a charter authorizer may levy at 1 percent of a

charter school’s total revenue. A 1 percent cap

would be consistent with current law and

practice. Given existing ambiguity regarding

actual oversight costs, we further recommend,

however, that the Legislature periodically reas-

sess the oversight cap to determine if an adjust-

ment is needed. Although capping oversight

fees is particularly important in a single-autho-

rizer system, it is less important in a multiple-

authorizer system. Until a multiple-authorizer

system is well-developed, however, we recom-

mend the cap be maintained. We further recom-

mend the Legislature encourage groups to

stipulate agreed-upon oversight fees either in

their charter or in an associated MOU.

Eliminate Mandate Claims for Oversight

Costs. We recommend the Legislature disallow

a charter authorizer from filing mandate reim-

bursement claims with the state for oversight

costs. Under a system of multiple authorizers,

no school district is required to be an authorizer.

Those school districts, COEs, universities, and

nonprofit organizations that choose to be

charter authorizers would be doing so voluntar-

ily. Hence, charter authorizing and associated

oversight responsibilities become akin to a

voluntary-participation program in which a

specified funding rate (up to 1 percent of a

charter school’s total revenue) could be offered

in exchange for charter authorizers undertaking

specified responsibilities (such as annual fiscal

and programmatic reviews).

In sum, existing charter school fee policies

are problematic in several ways. Most impor-

tantly, existing fee policies inappropriately link

facility fees with oversight fees, are not cost-

based, and risk double charging the state for

oversight costs. To address these concerns, we

recommend the Legislature create distinct

facility and oversight fee policies, cap fee

charges, and disallow mandate claims for charter

school oversight activities.

SUMMARY
Charter schools are now in their eleventh

year of operation in California. Two statewide

evaluations of charter schools in California have

concluded that they are meeting original legisla-

tive intent—expanding families’ choices, encour-

aging parental involvement, increasing teacher

satisfaction, and raising academic achievement,

particularly for certain groups of disadvantaged

students. Despite these strengths, some chal-

lenges remain regarding the funding and over-

sight of charter schools. Most importantly,

RAND found that, despite legislative intent,

charter schools are not receiving state funding

comparable to other public schools serving

similar students. RAND also concluded that

California’s oversight system was still in develop-

mental stages and could benefit from additional

information about charter school and charter

authorizer practices and performance.

In response to RAND’s findings, we recom-

mend the Legislature take a number of steps,

particularly in the areas of charter school fund-

ing and oversight. Specifically, we recommend

the Legislature:

➢ Remove the cap on the number of charter

schools that may operate in the state.
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➢ Restructure the charter school categori-

cal block grant by shifting 14 currently

excluded programs into the general block

grant, shifting ten other currently excluded

programs into the disadvantaged-student

component of the block grant, and

rebenching the underlying per pupil

funding rates in a cost-neutral manner.

➢ Strengthen charter school oversight by

permitting school districts to opt out of

charter authorizing, allowing for multiple

authorizers, and creating safeguards to

promote stronger accountability.

➢ Modify fee policies by delineating more

clearly between facility fees and over-

sight fees, capping these fees (at 2 per-

cent and 1 percent, respectively, of total

charter school revenues), and eliminat-

ing the mandate-claims process for

oversight costs.

Taken together, these reforms would be a

significant step forward in improving charter

school funding and oversight in California.
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