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CORRECTED STATEMENT OF DECISION

The Commission on State Mandates (Commission) heard and decided this test claim during a
regularly scheduled hearing on September 28, 2012. Art Palkowitz appeared on behalf of Solana
Beach School District. Susan Geanacou appeared on behalf of the Department of Finance.

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XII1 B, section 6 of the California Constitution, Government Code

section 17500 et seq., and related case law.

The Commission adopted the staff analysis to partially approve the test claim at the hearing by a

vote of 7-0.
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Summary of Findings

This test claim addresses activities associated with the procedures involved for filing,
investigating, and resolving the following two types of complaints arising in a school district:

(1) complaints that allege violations of federal or state law governing specific educational
programs; and (2) complaints that allege discrimination in violation of state and federal
antidiscrimination laws. This test claim also addresses the notice requirements regarding the
prohibition against discrimination and the available civil remedies for discrimination complaints.

The Commission found that some of the notices and complaint procedures constitute federal
mandates in regard to specific types of unlawful discrimination. In addition, the Commission
found that some of the educational programs subject to the compliant procedures pled in the test
claim are provided on a voluntary basis by school districts. As a result, the Commission
concluded that the complaint procedures are not reimbursable for purposes of resolving
complaints arising from these voluntary programs.

However, the Commission also found that some of the test claim statutes and regulations impose
reimbursable state-mandated programs on school districts within the meaning of article XIII B,
section 6 of the California Constitution, and Government Code section 17514 for the activities
listed on pages 41 through 45, under section 1V of the analysis titled “Conclusion.”

COMMISSION FINDINGS

Chronology

07/23/2003 Claimant, Solana Beach School District, filed test claim Uniform
Complaints Procedures (03-TC-02) with the Commission on State
Mandates (Commission)*

09/03/2003 The Department of Education (CDE) filed request for extension of time
for comments on test claim

09/08/2003 Commission staff granted the CDE’s extension of time for comments to
October 3, 2003

10/02/2003 The CDE filed request for extension of time for comments on test claim

10/03/2003 Commission staff granted the CDE’s extension of time for comments to
November 5, 2003

10/28/2003 The Department of Finance (Finance) filed request for extension of time
for comments on test claim

11/05/2003 The CDE filed comments on the test claim

11/07/2003 Commission staff granted Finance’s extension of time for comments to
February 7, 2004

12/05/2003 Claimant filed response to the CDE comments

01/08/2007 Claimant filed supplemental information for the test claim

! potential period of reimbursement begins on July 1, 2002, the start of the 2002-2003 fiscal
year. See Government Code section 17557(e).
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04/30/2012 Commission staff requested additional information from parties

05/08/2012 Finance requested an extension of time for the submittal of additional
information

05/11/2012 Commission staff granted Finance’s extension of time for submittal of
additional information to June 11, 2012

05/14/2012 The CDE requested an extension of time for the submittal of additional
information

05/16/2012 Commission staff granted the CDE’s extension of time for submittal of
additional information to June 15, 2012

06/07/2012 Claimant filed response to Commission staff’s request for additional
information

06/15/2012 The CDE filed response to the Commission staff’s request for additional
information

08/08/2012 Commission staff issued the draft staff analysis

09/12/2012 Commission staff issued the final staff analysis and proposed statement of
decision

09/27/2012 Finance submitted a late filing commenting on the final staff analysis and

proposed statement of decision
l. Background

This test claim addresses activities associated with the procedures involved for filing,
investigating, and resolving complaints arising in a school district.” These procedures are used
to process two types of complaints: (1) complaints that allege violations of federal or state law
governing specific educational programs;* and (2) complaints that allege discrimination in
violation of state and federal antidiscrimination laws. This test claim also addresses the notice
requirements regarding the prohibition against discrimination and the available civil remedies for
discrimination complaints.

Education Code section 200 et seq. and Government Code section 11135 et seq. prohibit
discrimination on the basis of race, ethnic group identification, national origin, religion,
disability, sex, sexual orientation, and age, in school districts and entities that receive state
funding. Government Code section 11138 requires the CDE to adopt rules and regulations as are
necessary to carry out the purpose and provisions of Government Code section 11135 et seq.

2 All references to “school districts” mean K-12 school districts and county offices of education,
unless otherwise specified.

® The programs subject to the complaint procedures pled are: (1) Adult Basic Education (Ed.
Code, 88 8500 — 8538 and 525000 — 52616.5); (2) Consolidated Categorical Aid Programs (Ed.
Code, § 64000(a)); (3) Migrant Education (Ed. Code, 88 54440 — 54445); (4) Vocational
Education (Ed. Code, 88§ 52300 — 52480); (5) Child Care and Development programs (Ed. Code,
88§ 8200 — 8493); (6) Child Nutrition programs (Ed. Code, §8§ 49490 — 49560); and (7) Special
Education programs (Ed. Code, §8 56000 — 56885 and 59000 — 59300).
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Education Code section 261 provides that the provisions Education Code section 200 et seq. are
to be implemented pursuant to the regulations and procedures adopted pursuant to Government
Code section 11138, which governs the filing and handling of written complaints of prohibited
discrimination.

California Code of Regulations, title 5, sections 4600 et seq. comprise the regulations adopted by
the CDE to carry out the purpose of Government Code section 11135 et seq., and Education
Code section 200 et seg. In addition to being the complaint process for unlawful discrimination,
title 5, sections 4600 et seq., also set forth the process for complaints alleging violations of the
following educational programs: (1) Adult Basic Education (Ed. Code, 88 8500 — 8538 and
525000 — 52616.5); (2) Consolidated Categorical Aid Programs (Ed. Code, § 64000(a));

(3) Migrant Education (Ed. Code, § 8§ 54440 — 54445); (4) Vocational Education (Ed. Code,

88 52300 — 52480); (5) Child Care and Development programs (Ed. Code, §8 8200 — 8493);

(6) Child Nutrition programs (Ed. Code, 88 49490 — 49560); and (7) Special Education programs
(Ed. Code, 88 56000 — 56885 and 59000 — 59300).

The claimant alleges reimbursable costs associated with specific provisions of Education Code
section 200 et seq., Government Code section 11139, and the title 5 regulations establishing the
compliant process for violations of educational programs and allegations of unlawful
discrimination by school districts.

I1. Positions of the Parties and Interested Parties
A. Claimant’s Position

The claimant contends that the test claim statutes and regulations impose reimbursable state-
mandated costs reimbursable by the state for school districts and county offices of education to
engage in state-mandated new programs or higher levels of service related to establishment and
implementation of uniform complaint procedures. These activities include having a written
policy on sexual harassment, displaying and distributing the district’s policy on sexual
harassment, investigating complaints alleging noncompliance with specific educational programs
or alleging unlawful discrimination, providing an opportunity for complainants and district
representatives to present information relevant to the complaints, writing and providing to
complainants a written decision containing the findings and disposition of complaints; and
appearing and defending civil actions brought by persons alleging violations of the specific
educational programs or unlawful discrimination.

On December 5, 2003, in response to the CDE’s comments, the claimant argues that the state has
imposed requirements in excess of those imposed by federal law on school districts. As a result,
the claimant argues that these requirements, which exceed of federal law, create reimbursable
mandates.

The claimant did not comment on the draft staff analysis.
B. Department of Education’s Position

The CDE argues that a number of the statutes and regulations pled by the claimant impose
activities already required by federal law. As a result, the CDE’s questions whether the alleged
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activities are federally mandated, and therefore not reimbursable under article XII1 B, section 6
of the California Constitution.*

In response to the Commission staff’s request for additional information regarding the existence
of a complaint process prior to the process established by the title 5 regulations claimed, the
CDE argues that federal law already required or anticipated many of the requirements of the title
5 regulations. However, the CDE does not identify a pre-existing complaint process established
by the CDE.

The CDE did not file comments on the draft staff analysis.
C. Department of Finance’s Position

Finance filed late comments on this test claim on the eve of the hearing. Staff did not have time
to address those comments in this analysis.

I11.  Discussion
Article XII1 B, section 6 of the California Constitution provides in relevant part the following:

Whenever the Legislature or any state agency mandates a new program or higher
level of service on any local government, the state shall provide a subvention of
funds to reimburse such local government for the costs of such programs or
increased level of service.

The purpose of article XI1I B, section 6 is to “preclude the state from shifting financial
responsibility for carrying out governmental functions to local agencies, which are ‘ill equipped’
to assume increased financial responsibilities because of the taxing and spending limitations that
articles X111 A and XI11 B impose.” Thus, the subvention requirement of section 6 is “directed
to state-mandated increases in the services provided by [local government] ...”°

Reimbursement under article X111 B, section 6 is required when the following elements are met:

1. A state statute or executive order requires or “mandates” local agencies or school districts
to perform an activity.’

2. The mandated activity either:
a. Carries out the governmental function of providing a service to the public; or

* CDE asserts that the claimant has not provided a copy of relevant portions of federal statutes
that may impact the alleged mandate, and therefore, questions the completeness of the test claim
filing. On August 5, 2003, Commission staff found the test claim filing to be complete, as a
result, it is unnecessary to revisit this procedural issue. Instead, this analysis will focus on the
substantive issue of whether or not the test claim statutes and regulations impose reimbursable
state-mandated new programs or higher levels of service pursuant to article XIII B, section 6 of
the California Constitution.

® County of San Diego v. State of California (1997)15 Cal.4th 68, 81.
® County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.

’ San Diego Unified School Dist. v. Commission on State Mandates (San Diego Unified School
Dist.) (2004) 33 Cal.4th 859, at p. 874.
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b. Imposes unique requirements on local agencies or school districts and does not
apply generally to all residents and entities in the state.®

3. The mandated activity is new when compared with the legal requirements in effect
immediately before the enactment of the test claim statute or executive order and it
increases the level of service provided to the public.®

4. The mandated activity results in the local agency or school district incurring increased
costs. Increased costs, however, are not reimbursable if an exception identified in
Government Code section 17556 applies to the activity. *°

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article X111 B, section 6.** The determination
whether a statute or executive order imposes a reimbursable state-mandated program is a
question of law.™ In making its decisions, the Commission must strictly construe article X111 B,
section 6, and not apply it as an “equitable remedy to cure the perceived unfairness resulting
from political decisions on funding priorities.”*?

A. Do the Test Claim Statutes and Regulations Impose a State-Mandated New Program or
Higher Level of Service on School Districts within the Meaning of Article X111 B,
Section 6 of the California Constitution?

The claimant has pled various code sections and regulations addressing the prohibition against
unlawful discrimination, the complaint procedures used to process complaints of unlawful
discrimination and complaints alleging violations of specific educational programs. In the
claimant’s December 5, 2003 response to the CDE comments, the claimant indicates that code
sections and regulations not included in “Part I11, Costs Mandated By The State” section of the
test claim filing, are “not alleged to contain any new programs or higher levels of service” by the
claimant.** The following code sections and regulations are not included in the “Part 111, Costs
Mandated By The State” section of the test claim: (1) Education Code sections 200, 220, 260,

®san Diego Unified School Dist., supra, 33 Cal.4th at pgs. 874-875 (reaffirming the test set out
in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.

% san Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified
School Dist. v. Honig (1988) 44 Cal.3d 830, 835.

19 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code
sections 17514 and 17556.

1 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code
sections 17551 and 17552,

12 County of San Diego, supra, 15 Cal.4th 68, 109.

13 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.

14 Exhibit C, comments filed by the claimants in response to comments filed by the California
Department of Education, dated December 5, 2003. The claimant cites to Exhibit A, test claim
filing, dated July 23, 2003, “Part I11, Costs Mandated By the State,” commencing at p. 39.
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and 261; (2) Government Code sections 11135, 11136, 11137, and 11138; and (3) California
Code of Regulations, title 5, sections 4600, 4610, 4630, 4640, 4651, and 4664. These code
sections and regulations provide background information for the code sections and regulations
alleged to contain new programs or higher levels of service by the claimant.™

The following conclusions can be drawn in regard to code sections and regulation sections not
included in the “Part I11, Costs Mandated By The State” section of the test claim filing based on
the claimant’s test claim filing and response to the CDE comments: (1) the claimant does not
allege that the code sections or regulations impose reimbursable state-mandated new programs or
higher levels of service; and (2) there is no evidence in the record of any costs associated with
the code sections and regulations not included in the section.

Although the following code sections and regulations help to define the activities claimed for
reimbursement, the Commission finds that there is no evidence in the record that these code
sections and title 5 regulations impose reimbursable state-mandated new programs or higher
levels of service: (1) Education Code sections 200, 220, 260, and 261; (2) Government Code
sections 11135, 11136, 11137, and 11138; and (3) California Code of Regulations, title 5,
sections 4600, 4610, 4630, 4640, 4651, and 4664.

The remaining test claim statutes and regulations address requirements associated with the
prohibition of unlawful discrimination and the procedures to process complaints alleging
violations of antidiscrimination laws, including federal laws. As a result, prior to discussing
whether the test claim statutes and regulations impose state-mandated new programs or higher
levels of service on school districts, the federal laws relevant to this test claim are summarized
below.

(1) Federal Antidiscrimination Laws that are Relevant to the Determination of
Whether the Test Claim Statutes and Regulations Impose State-Mandated
Activities.

Article X111 B, section 6 of the California Constitution requires reimbursement only when the
state mandates a new program or higher level of service. Reimbursement under article XI11I B,
section 6 is not required when costs are mandated by federal law. The court in Hayes v.
Commission on State Mandates held that “[w]hen the federal government imposes costs on local
agencies those costs are not mandated by the state and thus would not require a state subvention.
Instead, such costs are exempt from local agencies’ taxing and spending limitations” under
article X111 B.*

Also, the courts have held that state rules or procedures, including those that may exceed the
plain language of a federal mandate, may, under certain circumstances, be considered mandated

1> The Education Code and Government Code sections generally set forth legislative intent
regarding the prohibition against unlawful discrimination. The California Code of Regulations
sections provide the purpose and scope of the applicability of the regulations, and set forth
timelines for a complainant to file a complaint and for actions taken by the Department of
Education.

1% Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1593 citing City of
Sacramento v. State of California (1990) 50 Cal.3d 51, 76; see also, Government Code
section 17513.

Uniform Complaint Procedures (K-12), 03-TC-02
Statement of Decision

10



by federal law and not be eligible for reimbursement under article XII1 B, section 6. The
California Supreme Court in San Diego Unified School Dist. found that “for purposes of ruling
upon a request for reimbursement, challenged state rules or procedures that are intended to
implement an applicable federal law—and whose costs are, in context, de minimis—should be
treated as part and parcel of the underlying federal mandate,” and not be reimbursable under
article X111 B, section 6.7

It is important to note that this test claim alleges activities associated with school districts
policies on discrimination and the adoption of complaint procedures to address, among other
things, unlawful discrimination in school district programs and activities. Although school
districts are subject to many federal antidiscrimination laws,® some of these laws do not require
the adoption of an internal complaint process or activities related to a district’s antidiscrimination
policies. As a result, the following analysis will only address federal laws that impose
requirements relevant to the allegations in this test claim.*

The following federal laws are relevant here: (1) section 504 of the Rehabilitation Act of 1973
and its implementing regulations (34 C.F.R. 8 104); (2) the Age Discrimination Act of 1975; (3)
Title 1X of the Education Amendments of 1972 and its implementing regulations (34 C.F.R. 8§
106); (4) Title Il of the Americans with Disabilities Act of 1990 (ADA); and the General
Education Provisions Act (GEPA) and its implementing regulations (34 C.F.R., 8 76).
Generally, these federal laws require local governments to provide notice to various individuals
of the antidiscrimination policies and grievance procedures for bringing a complaint; to adopt
and publish a grievance procedure that provides a prompt and equitable resolution of a
complaint; and to provide written assurance of compliance with the antidiscrimination laws to
the state agencies administering federal funding.

a. Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794)

In 1973, Congress enacted the Rehabilitation Act of 1973, section 504 (Section 504)

(29 U.S.C. § 794) to extend the protections of the Civil Rights Act of 1964 to the disabled.?
Section 504 prohibits discrimination on the basis of physical or mental disability with respect to
“any program or activity receiving federal financial assistance.” It states the following:

No otherwise qualified individual with a disability in the United States, as defined
in section 705(20) of this title, shall, solely by reason of her or his disability, be

17 san Diego Unified School Dist. supra, 33 Cal.4th 859, 890.

18 For example, Title V11 of the Civil Rights Act of 1964 (42 U.S.C. § 2000e et seq.); the
Americans with Disabilities Act (42 U.S.C. 8 12111 et seq.); section 504 of the Rehabilitation
Act (29 U.S.C. § 794); Title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et
seq.); and the Age Discrimination Act (42 U.S.C. § 6101).

19 Federal antidiscrimination laws that do not require any activities alleged in this test claim will
not be addressed. For example, Title VII of the Civil Rights Act of 1964 (42 U.S.C. 2000e et
seq.), which seeks to eliminate discriminatory employment practices, does not require school
districts to develop an internal grievance procedure. Instead, the Equal Employment Opportunity
Commission was created as the agency with the initial enforcement responsibility of Title VII.

20 | loyd v. Regional Transp. Authority (1977) 548 F.2d 1277, 1285.
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excluded from the participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial
assistance or under any program or activity.?

Section 504 and its implementing regulations apply to all recipients of federal financial
assistance, including school districts. The U.S. Department of Education, Office of Civil Rights,
the agency responsible for enforcing Section 504 in school districts, adopted 34 Code of Federal
Regulations part 104 et seq. to implement Section 504. The federal law extends to all of the
operations of a school district, not just the program receiving federal financial assistance.?

Compliance with Section 504 and its implementing regulations is a condition on the receipt of
federal financial assistance.

In this regard, section 504 [of the Rehabilitation Act] is similar to other statutes
placing conditions on the receipt of federal funding...Congress may attach
reasonable conditions to federal financial assistance. The recipients of federal
funding are not thereby obligated to accept the conditions, however, because they
“may terminate their participation in the program and thus avoid” the conditions
imposed by the statute. [Citation omitted.]*®

Thus, school districts are not legally compelled to comply with the Section 504.

The courts, however, have acknowledged that federal financial assistance to education is
pervasive, such that Section 504 is applicable to virtually all public educational programs in this
state and other states.?* Additionally, courts have noted that Congress enacted Section 504 as
essentially a codification of the equal protection rights of citizens with disabilities. Violations of
Section 504 can result, and resulted, in the termination of federal funding to the program in
which noncompliance was found.?® Along with the termination of federal financial assistance,

2! Title 29 United States Code section 794(a) (Pub.L.No. 105-220 (Aug. 7, 1998)).

22 Consolidated Rail Corp. v. Darrone (1984) 465 U.S. 624, finding that federal assistance did
not need to have a primary purpose to promote employment in order for section 504 to apply to
employment practices. Leake v. Long Island Jewish Medical Center (E.D.N.Y. 1988) 695
F.Supp. 1414, finding that section 504 applied to all operations of an entity receiving federal
financial assistance, not just the specific program receiving assistance.

2% Greater Los Angeles Council on Deafness, Inc, (9" Cir. 1987) 812 F.2d 1103, 1111, fn. 11.
24 Hayes, supra, 11 Cal.App.4th 1564, 1584.

%> Title 29 United States Code section 794a incorporates Title 42 U.S.C 2000d-1, which
authorizes the termination of federal financial assistance to the program in which noncompliance
is found. 34 Code of Federal Regulations part 104.61 incorporates the procedures to effect
compliance found in 34 Code of Federal Regulations part 100.6-100.10, which authorize the
termination of federal financial assistance for failure to comply with regulations promulgated
under section 504. See, Freeman v. Cavazos (11" Cir. 1991) 939 F.2d 1527, 1531, in which the
court found that federal funding of a school district was properly discontinued, noting that
compliance with any regulation promulgated under section 504 may be obtained by the
termination of or refusal to grant or to continue assistance to a recipient of federal assistance.
See also, Fells v. Brooks (D.D.C. 1981) 522 F.Supp. 30, 34, in finding that resort to
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school districts face litigation by the Attorney General for violations of Section 504 and its
implementing regulations.?® Further, litigation by an aggrieved individual is available for
violations of Section 504 and possibly for violations of its implementing regulations.?” In light
of the penalties and legal consequences for failing to comply with Section 504, and the purpose
of Section 504, the Commission finds that school districts are practically compelled to comply
with the requirements of Section 504 and its implementing regulations.*®

As relevant to this test claim, Section 504 and its implementing regulations require school
districts to engage in the following activities:

1. Designate at least one person to coordinate efforts to comply with 34 Code of Federal
Regulations part 104 (which implements section 504 of the Rehabilitation Act), if
employing 15 people or more. (34 C.F.R. 8 104.7(a) (May 9, 1980)).

2. Adopt grievance procedures that incorporate appropriate due process standards and that
provide for the prompt and equitable resolution of complaints alleging any action
prohibited by 34 Code of Federal Regulations part 104 (which implements section 504 of
the Rehabilitation Act), if employing 15 people or more. (34 C.F.R. 8 104.7(b) (May 9,
1980).)

3. Take appropriate initial and continuing steps to notify participants, beneficiaries,
applicants, and employees of school district programs or activities, and unions or
professional organizations holding collective bargaining or professional agreements with
the school district of the identification of the employee responsible for coordinating the
districts efforts to comply with 34 Code of Federal Regulations part 104, which prohibits
discrimination based on disability. (34 C.F.R. 8 104.8, (a) (Nov. 13, 2000).)

administrative remedies by individual complainants is not required nor intended under section
504 and its implementing regulations, the court noted that federal assistance had been withdrawn
from a school district.

%% Title 29 United States Code section 794a, subdivision (a)(2), incorporating by reference Title
42 United States Code section 2000d et seq. and Title 42 United States Code

section 2000e-5, which authorize litigation for violations of section 504 of the Rehabilitation
Act.

2T Although Title 42 United States Code section 2000e-5 authorizes litigation by aggrieved
individuals for violations of section 504 of the Rehabilitation Act, district courts in the 9" Circuit
have split on whether a private cause of action arises from noncompliance with the regulations
implementing section 504. see Huezo v. Los Angeles Community College Dist. (C.D. Cal. 2008)
672 F.Supp.2d 1045, 1054, in which a 9" Circuit district court, after noting a split between
federal circuits and between district courts within the 9™ Circuit, found that there is no private
cause of action to enforce self-evaluation regulations implementing the ADA and

Section 504 of the Rehabilitation Act. Citing to the Supreme Court’s decision in Alexander v.
Sandoval (2001) 532 U.S. 275, the court found that a regulation by regulation analysis, as
opposed to an analysis of the regulations as a whole, is required in order to determine if a
regulation exhibits a Congressional intent to create a private right of action.

%8 City of Sacramento v. State of California, supra, 50 Cal.3d at p. 76, setting forth the factors to
determine whether a federal mandate exists.
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b. Age Discrimination Act of 1975 (42 U.S.C. § 6101 et seq.)

The Age Discrimination Act of 1975 (codified at 42 U.S.C. § 6101 et seq.) and its implementing
regulations (34 C.F.R. 110) prohibit discrimination on the basis of age in programs or activities
receiving federal financial assistance.?® Although the Age Discrimination Act of 1975 explicitly
excludes employment discrimination from its scope,* as further discussed below, employment
discrimination is not subject to the complaint procedures alleged in this test claim.

As a result, as relevant to this test claim, the Age Discrimination Act defines “programs or
activities” in the same manner as Title IX, Title VI, and Section 504. Thus, the Age
Discrimination Act extends to all of the operations of a college, not just the program receiving
federal financial assistance.

As noted above, courts have acknowledged that federal financial assistance to education is
pervasive.®! Also like Section 504, Title IX, and Title VI, violations of the Age Discrimination
Act can result in the termination of federal funding to the program in which noncompliance is
found.3* In addition, school districts face litigation by the Attorney General to enforce the Age
Discrimination Act and its implementing regulations.®® Thus, the Commission finds that the Age
Discrimination Act constitutes a federal mandate.

As relevant to this test claim, the Age Discrimination Act and its implementing regulations
require school districts to engage in the following activities:

1. Designate at least one employee to coordinate efforts to comply with and carry out the
school district’s responsibilities under the Age Discrimination Act (42 U.S.C. 8 6101 et
seq.) and its implementing regulations (34 C.F.R. § 110 et seq.), including investigation
of any complaints that the school district receives alleging violations of the Act and its
implementing regulations. (34 C.F.R. § 110.25(a) (Nov. 13, 2000).)

2. Notify school district beneficiaries, in a continuing manner, of information regarding the
provisions of the Age Discrimination Act (42 U.S.C. 8 6101 et seq.) and its implementing
regulations (34 C.F.R. § 110 et seq.).

Notice must identify the responsible employee by name or title address, and telephone
number. (34 C.F.R. § 110.25(b) (Nov. 13, 2000).)

3. Adopt and publish grievance procedures providing for prompt and equitable resolution of
complaints alleging any action that would be prohibited by the Age Discrimination Act
(42 U.S.C. § 6101 et seq.) and its implementing regulations (34 C.F.R. 8 110 et seq.).

(34 C.F.R. §110.25(c) (Nov. 13, 2000).)

c. Title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.)

%% Title 42 United States Code section 6102.
% Title 42 United States Code section 6103, subdivision (c)(1).
%! Hayes, supra, 11 Cal.App.4th 1564, 1584.

%2 Title 42 United States Code section 6104 (Pub.L.No. 96-88 (Oct. 17, 1979)) and 34 Code of
Federal Regulations part 110.35 (Nov. 13, 2000).

3 Ibid.
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Title IX of Education Amendments of 1972 (Title IX) (codified at 20 U.S.C. § 1681 et seq.) and
its implementing regulations (34 C.F.R. § 106 et seq.) prohibit discrimination on the basis of sex
under any education program or activity receiving federal financial assistance.* Title IX applies
to school districts as recipients of federal financial assistance.*® Courts and the Office for Civil
Rights (OCR) of the United States Department States Department of Education have recognized
claims of sexual harassment as part of Title IX’s prohibition against gender discrimination.
Also, the OCR interprets Title IX and its implementing regulations as prohibiting sexual
harassment based on sexual orientation in certain situations. Specifically, OCR states:

Although Title )X does not prohibit discrimination on the basis of sexual
orientation, sexual harassment directed at gay or lesbian students that is
sufficiently serious to limit or deny a student’s ability to participate in or
benefit from3 7the school’s program constitutes sexual harassment prohibited by
Title IX ....

Thus, the prohibition and associated requirements regarding discrimination on the basis of sex
includes sexual harassment on the basis of sexual orientation in certain instances.

Like Section 504, compliance with Title IX is a condition of receipt of all federal financial
assistance, and as a result, school districts are not legally required to comply with the provisions
of Title IX. However, school districts face practical compulsion to comply with Title IX and its
implementing regulations. A failure to comply with Title IX and its implementing regulations
can result in the termination of federal financial assistance to the program in which

% Title 20 United States Code sections 1681 and 1687; 34 Code of Federal Regulations part
106.51; North Haven Bd. of Ed. v. Bell (1982) 456 U.S. 512, 530-535. See also, Sharif by
Salahuddin v. New York State Educ. Dept. (S.D.N.Y. 1989) 709 F.Supp. 345, 360 fn. 34, noting
that Congress broadened the scope of title 20 United States Code section 1687 with the 1988
adoption of the Civil Rights Restoration Act, such that receipt of federal financial assistance
results in institution-wide application of Title IX.

% Hayes, supra, 11 Cal.App.4th 1564, 1584, noting the pervasiveness of federal financial
assistance in education.

% Davis v. Monroe County Bd. of Educ., supra, 526 U.S. at 650; Franklin v. Gwinnet County
Public Schools, supra, 503 U.S. at 75; and Office for Civil Rights of the United States
Department of Education, Revised Sexual Harassment Guidance: Harassment of Students by
School Employees, Other Students, or Third Parties, Title IX, (Jan. 2001), pgs. 3-4.

37 Office for Civil Rights of the United States Department of Education, Revised Sexual
Harassment Guidance: Harassment of Students by School Employees, Other Students, or Third
Parties, Title IX, supra, at pg. 12. See also, Nichols v. Azteca Restaurant Enterprises, Inc. (9™
Cir. 2001) 256 F.3d 864, 874-875, in which the court overturned its finding in DeSantis v.
Pacific Telephone & Telegraph Co., Inc. (9™ Cir. 1979) 608 F.2d 327, that discrimination based
on a stereotype that a man “should have a virile rather than an effeminate appearance” does not
fall within Title VII’s purview. See OONA, R.-S v. McCaffrey (9" Cir. 1998) 143 F.3d 473, 476-
477, finding that Title VI standards apply to hostile environment claims under Title 1X.
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noncompliance is found.®® Further, the principal objectives of Title X are to avoid the use of
federal resources to support discriminatory practices and to provide individual citizens effective
protection against those discriminatory practices.* Thus, the Commission finds that school
districts are practically compelled to comply with the requirements of Title IX (20 U.S.C. § 1681
et seq.) and its implementing regulations. As a result, the Commission finds the requirements of
Title IX and its implementing regulations constitute a federal mandate (34 C.F.R. 8 106 et seq.).

As relevant to this discussion, Title IX and its implementing regulations require school districts
to engage in the following activities:

1. Designate at least one employee to coordinate efforts to comply with and carry out the
responsibilities under 34 Code of Federal Regulations part 106, which implement
Title 1X, including the investigation of any complaint communicated to the school district
alleging its noncompliance with part 106 or alleging any action that would be prohibited
by part 106. (34 C.F.R. § 106.8(a) (May 9, 1980).)

2. Notify all students and employees of the name, office address and telephone number of
the employee or employees appointed to coordinate school district efforts to comply with
and carry out district responsibilities under 34 Code of Federal Regulations part 106 et
seq., including any investigation of any complaint communicated to the district alleging
noncompliance or any act that would be prohibited by 34 Code of Federal Regulations
part 106 et seq. (34 C.F.R. 8 106.8(a) (May 9, 1980).)

3. Adopt and publish grievance procedures providing for prompt and equitable resolution of
complaints alleging any action which would be prohibited by 34 Code of Federal
Regulations part 106 et seq. (34 C.F.R. 8 106.8(b) (May 9, 1980).)

4. Implement specific and continuing steps to notify students and parents of elementary and
secondary school students, and employees that it does not discriminate on the basis of sex
and that it is required by Title IX and 34 Code of Federal Regulations part 106 et seq. not
to discriminate in such a manner. (34 C.F.R. § 106.9(a) (Nov. 13, 2000).)

5. Prominently include a statement of the policy prohibiting discrimination on the basis of
sex, required under 34 Code of Federal Regulations part 106.9, subdivision (a), in each
announcement, bulletin, catalog, application form which it makes available to any person
listed in part 106.9, subdivision (a), including students and parents of elementary and
secondary school students, and employees. (34 C.F.R. 8 106.9(b) (Nov. 13, 2000).)

d. Title Il of the Americans with Disabilities Act (42 U.S.C. § 12131-12134)

Title Il of the ADA (codified at 42 U.S.C. 88 12131-12134) and its implementing regulations
(28 C.F.R. 8§ 35 et seq.) generally prohibit the exclusion of individuals from participation in or
the denial of benefits to individuals of the services, programs, or activities of a public entity due
to disability, or for the entity to subject an individual to discrimination based on disability. This
prohibition applies to school districts as “public entities” without regard to the receipt of any

%8 Title 20 United States Code section 1682. See Dougherty County School System v. Bell (5™
Cir. 1982) 694 F.2d 78, 81, finding that deferring school’s federal funding must be done on a
program by program basis.

% 1d. at p. 704.
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federal funds. As a result, the plain language of Title 1l of the ADA imposes a federal mandate
upon school districts.

As relevant to this discussion, Title Il of the ADA (42 U.S.C. § 12131-12134) and its
implementing regulations (28 C.F.R. 8 35 et seq.) impose the following activities on school
districts:

1. Designate at least one employee to coordinate its efforts to comply with and carry out its
responsibilities under 28 Code of Federal Regulations part 35 et seq., including any
investigation of any non-employment related complaint communicated to it alleging
noncompliance with part 35 or alleging any actions that would be prohibited by part 35.
(28 C.F.R. § 35.107(a) (July 26, 1991).)

2. Make available to all interested individuals the name, office address, and telephone
number of the employee or employees responsible for the school districts efforts to
comply with and carry out the responsibilities under 28 Code of Federal Regulations
part 35 et seq. (28 C.F.R. § 35.107(a) (July 26, 1991).)

3. Adopt and publish grievance procedures providing for prompt and equitable resolution of
complaints alleging any action that would be prohibited by 28 Code of Federal
Regulations part 35 et seq., if employing 50 or more persons. (28 C.F.R. 8 35.107,
subd. (b) (July 26, 1991).)

e. General Education Provisions Act (20 U.S.C. 8§88 1221-1234i)

Among other things, the General Education Provisions Act (GEPA) (20 U.S.C. 88 1221-1234i)
and its implementing regulations (34 C.F.R, § 76 et seq.) set forth general conditions which
school districts must comply with to receive federal education funds under programs
administered by the U.S. Department of Education.”® Failure to comply with the GEPA
conditions can trigger the U.S. Department of Education’s initiation of a process which could
result in the withdrawal of all federal education funds.** As noted by the court in Hayes, federal
assistance to education is pervasive.** In addition, the Commission has previously noted that
funding provided under Title I of the Elementary and Secondary Education Act, which is one of
the programs subject to the GEPA, exceeded $1 billion and that this funding has been relied on
for over 40 years.* In light of the penalties for failing to comply with the GEPA and its

*% The programs include the Elementary and Secondary Education Act of 1965 and the
Individuals with Disabilities Education Act.

120 U.S.C. §§ 1234-1234i and 34 Code of Federal Regulations part 76.901.

*2 Hayes, supra, 11 Cal.App.4th at p. 1584. As an example, the court cites to Education Code
sections 12000-12405, 49540 et seq., and 92140 et seq., which set forth provisions regarding the
administration of federal programs by the State Board of Education, participation in the federal
child care food program, and participation in federal programs for education in agriculture and
mechanical arts.

%3 Statement of decision for Pupil Suspensions 11, Pupil Expulsions 11, and Educational Services
Plan for Expelled Pupils (96-358-03, 03A, 03B, 98-TC-22, 01-TC-18, 96-358-04, 04A, 04B, 98-
TC-23, 01-TC-17, 97-TC-09) test claims, adopted August 1, 2008, at
<http://www.csm.ca.gov/sodscan/052011sod.pdf> as of July 30, 2012.
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implementing regulations, and the length of time that federal educational funding has been relied
on, the Commission finds that school districts are practically compelled to comply with the
GEPA and its implementing regulations.

As relevant to this test claim, the GEPA mandates school districts to submit a general application
to the state agency or board administering federal funds with assurances that the district will
administer each program subject to the GEPA in accordance with all applicable statutes,
regulations, program plans, and applications.** The regulations implementing the GEPA require
school districts to comply with Title VI of the Civil Rights Act, Title IX, Section 504 of the
Rehabilitation Act, the Age Discrimination Act, and their implementing regulations.*> These
federal laws prohibit discrimination on the basis of race, color, national origin, sex, disability,
and age. Thus, school districts are required to provide assurance that programs receiving federal
education funds are provided in compliance with Title VI of the Civil Rights Act, Title IX,
Section 504 of the Rehabilitation Act, the Age Discrimination Act, which prohibit discrimination
on the basis of race, color, national origin, sex, disability, and age.

In addition, the GEPA requires school districts to provide an assurance to the state agency or
board that the district will make such reports and maintain and provide access to such records as
the state agency or board deem necessary to perform their duties.*® The duties of state agencies
or boards include monitoring of agencies, institutions, and organizations responsible for carrying
out each program subject to the GEPA, and the enforcement of any obligations imposed on those
agencies, institutions, and organizations under law.*” Thus, school districts are required to
provide compliance reports to state agencies or boards administering federal education funding
as may be required by those state agencies or boards.

As relevant to this discussion, the GEPA (20 U.S.C. 8§88 1221-1234i) and its implementing
regulations (34 C.F.R, 8 76 et seq.) impose the following activities on school districts:

1. Provide a written assurance to state agencies or boards administering federal education
funding that programs receiving federal education funding are provided in compliance
with Title VI of the Civil Rights Act, Title IX, Section 504 of the Rehabilitation Act, the
Age Discrimination Act, which prohibit discrimination on the basis of race, color,
national origin, sex, disability, and age. (20 U.S.C. § 1232¢(b)(1).)

2. Provide compliance reports to state agencies or boards administering federal education
funding, as may be required by the agencies or boards. (20 U.S.C. § 1232e(b)(4).)

(2) Some of the Test Claim Statutes and Regulations Impose State-Mandated New
Programs or Higher Levels of Service on School Districts that Exceed the
Requirements of Federal Law.

Some of the test claim statutes and regulations pled in this test claim impose activities that are
mandated by the federal antidiscrimination laws described above and, thus, are not reimbursable
under article XI1I B, section 6 of the California Constitution. In addition, some of the activities

* Title 20 United States Code section 1232e(b)(1).

%% 34 Code of Federal Regulations part 76.500.

“® Title 20 United States Code section 1232e(b)(4).

' Title 20 United States Code section 1232d(b)(3)(A).
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pled are triggered by the school district’s discretionary decision to offer certain optional
educational programs. As described further below, activities required by a statute or regulation
that are triggered by a local discretionary decision are not eligible for reimbursement. Finally,
some activities that are mandated by the state are not new and, thus, do not impose a new
program or higher level of service.

The following analysis addresses the test claim statutes and regulations in two separate sections.
The first section addresses the test claim statutes, which provide for the general prohibition
against discrimination and various notices regarding an individual’s rights in regard to this
prohibition. The second section addresses the test claim regulations, which set forth the local and
state level complaint procedures to handle complaints alleging both discrimination complaints
and complaints alleging violations of specific educational programs. For the reasons below, the
Commission partially approves this test claim for those activities that constitute a state-mandated
new program or higher level of service.

a. Policies, Notices, and Assurances Regarding Unlawful Discrimination, and Notices
Reqgarding Civil Remedies (Ed. Code, 88 231.5, 250, 251, 253, 262.3, and 262.4;
Gov. Code, § 11139).

Education Code sections 231.5, 250, 251, 253, 262.3, and 262.4; and Government Code
section 11139 address: (1) a district’s written policy on sexual harassment; (2) a written
assurance by districts regarding compliance with antidiscrimination laws; (3) the provision of
notice regarding any possible civil remedies; and (4) the enforcement of the prohibition of
discrimination by civil action.

() Written Policy on Sexual Harassment (Ed. Code, § 231.5).

Section 231.5 identifies as the policy of the State of California that all persons, regardless of their
sex, should enjoy freedom from discrimination of any kind in the educational institutions of the
state. In light of this policy, section 231.5 requires school districts to provide notification of the
prohibition against sexual harassment as a form of sexual discrimination and to provide
notification of available remedies. Specifically, section 231.5 requires school districts to engage
in the following activities:

1. Have a written policy on sexual harassment, which includes information on where to
obtain specific rules and procedures for reporting charges of sexual harassment and for
pursuing remedies. It is intended that the written policy is included as part of a school
district’s regular policy statement rather than distributed as an additional written
document. (Ed. Code, 8 231.5(b) and (c) (Stats. 1998, ch. 914).)

2. Display the written policy in a prominent location in the main administrative building or
other area of the campus or school site. (Ed. Code, 8 231.5(d) (Stats. 1998, ch. 914).)

3. Provide the policy on sexual harassment, as it pertains to students, to new students as part
of any orientation program conducted at the beginning of each session. (Ed. Code,
§ 231.5(e) (Stats. 1998, ch. 914).)

4. Provide faculty members, administrative staff, and support staff with the written policy
on sexual harassment at the beginning of each year or at the time a new employee is
hired. (Ed. Code, § 231.5(f) (Stats. 1998, ch. 914).)
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5. Include a copy of the policy in any publication of the school that sets forth the
comprehensive rules, regulations, procedures, and standards of conduct for the school.
(Ed. Code, § 231.5(g) (Stats. 1998, ch. 914).)

However, as discussed above, Title IX imposes a federal mandate on school districts to have a
written policy prohibiting discrimination on the basis of sex, which includes sexual harassment.*®
School districts are federally mandated to adopt a grievance procedure for allegations of
discrimination on the basis of sex, and to notify all students and employees of the procedures for
reporting discrimination on the basis of sex.*® Also school districts are federally mandated to
continually notify all students and employees of the school district’s policy against
discrimination on the basis of sex, or engaging in sexual harassment.*® In addition, school
districts are federally mandated to include a statement of its policy prohibiting discrimination on
the basis of sex in each announcement, bulletin, catalog, application form which it makes
available to any person, including students and parents of elementary and secondary school
students, and employees.®® Thus, the requirements to have a written policy on sexual harassment
that includes a grievance procedure, to provide the policy to students and employees, and to
include the policy in any publication that sets forth the rules, regulations, and procedures, and
standards of conduct for the school constitute federal mandates and are not reimbursable under
article X111 B, section 6 of the California Constitution.*

Additionally, although the federal mandates on school districts to notify students, parents, and
employees, in a continuing manner, does not specifically require notice by displaying the policy
in a prominent location in the main administrative building, the Commission finds that
displaying the policy implements the federal mandate to take continuing steps to provide
notification of the policy and is part and parcel of the federal law.

In San Diego Unified School Dist. v. Commission on State Mandates (San Diego Unified School
Dist.) the California Supreme Court addressed whether state imposed procedural requirements
that exceeded federal due process requirements constituted a federal mandate. The issue in

San Diego Unified School Dist. was whether procedural due process activities imposed by the
test claim statute were reimbursable when a school district sought to expel a pupil. The court
recognized that federal due process law requires school districts to comply with federal
procedural steps, such as notice and a hearing, to safeguard the rights of a pupil when the pupil is
subject to an expulsion from school. The Education Code statute pled in the test claim mandated
procedures on school districts to implement federal due process requirements. The test claim
statute also required school districts to comply with additional procedures that were not

%8 34 Code of Federal Regulations part 106.9(b).
%9 34 Code of Federal Regulations part 106.8(a).
%0 34 Code of Federal Regulations part 106.9(a).
*! 34 Code of Federal Regulations part 106.9(b).
*2 These activities correspond to Education Code section 231.5 (b), (c), (e), (f), and (q).
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expressly required by federal law; i.e. “primarily various notice, right of inspection, and
recording rules.”>?

The court held that all procedures set forth in the test claim statute, including those that exceed
federal law, are considered to have been adopted to implement a federal due process mandate
and, thus, the costs were not reimbursable under article XI1I B, section 6 of the California
Constitution and Government Code section 17556.>* The court held that for purposes of ruling
upon a request for reimbursement, “challenged state rules or procedures that are intended to
implement an applicable federal law — and whose costs are, in context, de minimis — should be
treated as part and parcel of the underlying federal mandate.”*

The court made this finding in regard to state procedures to provide an expulsion hearing to
students facing a discretionary expulsion. In making its finding, the court states:

[T]he Legislature, in adopting specific statutory procedures to comply with the
general federal mandate, reasonably articulated various incidental procedural
protections. These protections are designed to make the underlying federal right
enforceable and to set forth procedural details that were not expressly articulated
in the case law establishing the respective rights; viewed singly or cumulatively,
they did not significantly increase the cost of compliance with the federal
mandate.

Similarly, the displaying of a district’s policy in a prominent location is a reasonable articulation
of incidental procedures of the federal mandate to take continuing steps to provide notice, which
is de minimis in context of providing notice on a continuing basis. Thus, the requirement to
display the district’s policy on sexual harassment in a prominent location in the main
administrative building or other area of the campus or school site constitutes a federal mandate
not subject to article XIl1I B of the California Constitution. Thus, the Commission finds that
Education Code section 231.5 does not impose a state-mandated new program or higher level of
service.

(i) Assurance of Compliance with Antidiscrimination Laws (Ed. Code,
8§ 250, 251, and 253).

Section 250 requires school districts to provide a written assurance to state agencies extending
state financial assistance or student financial aid that each program or activity conducted by the
district will be conducted in compliance with state laws prohibiting discrimination. “State

>3 san Diego Unified School Dist., supra, 33 Cal.4th at pages 873, footnote 11, and 890. As
stated in footnote 11 of the court’s decision, the excess activities in the San Diego Unified School
Dist. case included (1) the adoption of rules and regulations, (2) the inclusion of several notices
in the notice of expulsion hearing, (3) allowing the pupil or the parent to inspect and obtain
copies of documents to be used at the hearing, (4) sending written notice on the rights and
obligations of the parents, (5) maintenance of a record of each expulsion, and (6) recording of the
expulsion order and the cause thereof in the student’s mandatory interim record.

> |d. at page 888.
% |d. at page 890.
*® san Diego Unified School Dist., supra, 33 Cal.4th at p. 889.
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financial assistance” and “student financial aid” are defined to include federal funds administered
by a state agency.>’ To meet this requirement, section 250 provides that a single assurance, not
more than one page in length and signed by an appropriate responsible official of the school
district may be provided for all the programs and activities conducted by an educational
institution. To be clear, the activity required by Education Code section 250 is not compliance
with state law prohibiting discrimination. Rather, the activity required is the provision of a
written assurance, intended to be not more than one page in length for all programs and
activities.

Read in context with section 250, section 251 requires districts to provide compliance reports to
the CDE regarding the prohibition of unlawful discrimination in a district’s activities, as may be
required by the CDE, and to make those reports open for inspection during the normal business
hours of the district.

As discussed above in the section of this analysis addressing the relevant federal laws, school
districts are federally mandated to provide state agencies administering federal education funds
with a general assurance that its programs that utilize federal education funding comply with
federal antidiscrimination laws.*® Specifically, federal law requires school districts to provide a
written assurance that its programs comply with federal laws prohibiting discrimination on the
basis of race, color, national origin, sex, disability, and age.>® Additionally, federal law
mandates school districts to provide compliance reports to state agencies or boards administering
federal education funding, as may be required by the state agencies or boards.®

Similarly, state antidiscrimination law prohibits discrimination on the basis of race, national
origin, disability, sex, and age. As a result, providing a written assurance of compliance and
compliance reports as may be required by the CDE regarding the prohibition of discrimination
on the basis of race, national origin, disability, sex, and age constitutes a federal mandate that is
not subject to reimbursement under article X1l B, section 6 of the California Constitution.

However, state antidiscrimination laws also require assurance that a school district is complying
with the prohibition of discrimination on the basis of religion and sexual orientation, which is not
required by federal law.®* Also, providing compliance reports to the CDE regarding the
prohibition of discrimination on the basis of religion and sexual orientation, as may be required
by the CDE, is not required by federal law. As a result, the provision of an assurance that a
school district is complying with the prohibition of discrimination on the basis of religion and
sexual orientation and the provision of compliance reports as may be required by the CDE
constitute state-mandated activities.

5" Education Code sections 213 and 214.
%8 Title 20 United States Code section 1232e.

%% 34 Code of Federal Regulations part 76.500. Providing that a school district shall comply with
Title V1 of the Civil Rights Act (45 U.S.C. § 2000d et seq; and 34 CFR 8 100 et seq), which
prohibits discrimination on the basis of race, color, or national origin. In addition, part 76.500
requires districts to comply with Title IX, Section 504, and the Age Discrimination Act.

% Title 20 United States Code section 1232e(b)(4).
%! Education Code section 200.

19
Uniform Complaint Procedures (K-12), 03-TC-02
Statement of Decision

22



In addition, these state-mandated activities impose unique requirements on school districts in
order to implement the state’s policy against unlawful discrimination within schools. Prior to the
1998 amendment of sections 250 and 251, school districts were not required to engage in the
activities mandated by the sections.®? Thus, the Commission finds that Education Code sections
250 and 251 impose the following state-mandated new programs or higher levels of service on
school districts:

1. Provide written assurance to any state agency administering state financial assistance or
student financial aid to the school district that each program or activity conducted by the
school district will be in compliance with state antidiscrimination laws prohibiting
discrimination on the basis of religion and sexual orientation.®® (Ed. Code, § 250
(Stats. 1998, ch. 914).)

2. Submit timely, complete, and accurate compliance reports regarding compliance with
state antidiscrimination laws prohibiting discrimination on the basis of religion and
sexual orientation to the State Department of Education as the State Department of
Education may require. (Ed. Code, 8§ 251 (Stats. 1982, ch. 1117).)

In contrast, the Commission finds that the activity of making the compliance reports available for
public inspection during regular business hours pursuant to Education Code section 251, and the
activities alleged to be imposed by Education Code section 253 do not constitute state-mandated
new programs or higher levels of service.

The claimant also asserts that the provision in section 251 to make the compliance reports
available for public inspection during regular business hours imposes a new program or higher
level of service on school districts. However, prior to 1975, “public records” of school districts
were required to be open to inspection at all times during district office hours.** In addition,
since before 1975 “public records” has been defined to include “any writing containing
information relating to the conduct of the public’s business prepared, owned, used, or retained by
any state or local agency regardless of physical form or characteristic.”® The content of the
compliance report specifically relates to the “public’s business” and is prepared and retained by
the district. As a result, the compliance report constitutes a “public record” and the requirement
to make it available for public inspection is not new.

%2 Exhibit A, supra, p. 4-5, and 13. The claimant cites to Statutes 1982, chapter 1117; and
Statutes 1998, chapter 914. The 1982 version of section 250 only required school districts to
provide assurance of compliance with laws prohibiting discrimination on the basis of sex. In
1998, the Legislature expanded the scope of the assurance required by Section 250 to include all
forms of unlawful discrimination. Section 251 remained substantively unchanged between 1982
and 1998. Immediately prior to the enactment of sections 250 and 251 in 1982 and section 250’s
amendment in 1998, school districts were not required to engage in the activities mandated by
the sections.

% Education Code section 250 provides that a single assurance may be provided for all the
programs and activities conducted by an educational institution.

% Government Code section 6253 (Stats. 1974, ch. 544).
% Government Code section 6252 (Stats. 1970, ch. 575).
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Section 253 requires the State Superintendent of Public Instruction to include specific
information in the annual Coordinated Compliance Review Manual provided to school districts
by the Superintendent, and for the Superintendent to annually review school districts for
compliance with “sex discrimination” laws. The claimant asserts that section 253 requires
school districts to comply with the sex discrimination provisions of state law as included in the
annual Coordinated Compliance Review Manual provided to school districts by the
Superintendent of Public Instruction and to cooperate with the Superintendent if selected in his
or her annual review for compliance with “sex discrimination” laws.®® However, the plain
language of section 253 does not impose any activities on school districts. Rather, section 253
imposes activities on the State Superintendent of Public Instruction to include specific
information in the Coordinated Compliance Review Manual and to review school districts for
compliance with “sex discrimination” laws in fiscal years in which sufficient funds have been
appropriated. None of the activities contained in section 253 are directed toward school districts.
Thus, the Commission finds that Education Code section 253 does not require school districts to
engage in any activities.

(iii) Notification of Possible Civil Remedies (Ed. Code, § 262.3)

Education Code section 262.3 addresses the rights of individuals that have filed a complaint of
unlawful discrimination with a school district, and the notification these individuals receive
regarding civil law remedies that may be available. Education Code section 262.3 requires
school districts to engage in the following activities:

1. Advise people who have filed a complaint with the school district pursuant to Education
Code, division 1, part 1, chapter 2 (commencing with Ed. Code, § 200), which prohibits
unlawful discrimination, that civil law remedies, including, but not limited to injunctions,
restraining orders, or other remedies or orders, may also be available to complainants.
(Ed. Code, § 262.3(b) (Stats. 1988, ch. 1514).)

2. Make available by publication in appropriate informational materials the information
regarding the availability of civil remedies to people who have filed a complaint pursuant
to Education Code, division 1, part 1, chapter 2 (commencing with Ed. Code, § 200).
(Ed. Code, § 262.3(b) (Stats. 1988, ch. 1514).)

The activities required by Education Code sections 262.3(b) are not required by federal law. As
a result, the Commission finds that the above activities constitute state-mandated activities.
Additionally, section 262.3 imposes unique duties upon school districts to advise individuals that
have filed complaints alleging unlawful discrimination of the available civil law remedies. The
claimant has pled Statutes 1988, chapter 1514, which amended Education Code sections 260 and
262, and added sections 262.1, 262.2, 262.3, and 265.°" The state-mandated activities listed
above were originally contained in Education Code section 265 as added by Statutes 1988,
chapter 1514. Immediately prior to the enactment of this test claim statute, school districts were
not required to engage in the above activities. Thus, the Commission finds that the above listed
activities constitute state-mandated new programs or higher levels of service.

% Exhibit A, test claim, dated July 23, 2003, pgs. 41-2.
%7 Exhibit A, test claim filing, supra, “test claim form,” and p. 6.
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(iv) Enforcement of the Prohibition of Discrimination by Civil Action (Ed.
Code, § 262.4 and Gov. Code, § 11139)

Education section 262.4 and Government Code section 11139 provide that specific provisions of
state law prohibit discrimination in educational programs on the basis of specific characteristics.
As further discussed below, the Commission finds that Education Code section 262.4 and
Government Code section 11139 do not require school districts to engage in any activities.

Education Code section 262.4 provides, “[Chapter 2 of part 1 of division 1 of title 1 of the
Education Code] may be enforced through a civil action.” The chapter referenced in

section 262.4 consists of Education Code sections 200-283 which prohibit discrimination on a
variety of bases, and require specific acts of state and local entities to enforce or comply with this
prohibition. Despite the requirements that may be in Chapter 2, the plain language of Education
Code section 262.4 does not require school districts to engage in any activity. Rather, it provides
individuals the ability to enforce Chapter 2 and its prohibitions through civil action.

Similarly, Government Code section 11139 provides in relevant part, “This article and
regulations adopted pursuant to this article may be enforced by a civil action for equitable relief,
which shall be independent of any other rights and remedies.” The article referenced by

section 11139 consists of Government Code sections 11135-11139.7, which prohibit
discrimination on a variety of bases. However, like Education Code section 262.4, the plain
language of Government Code section 11139 does not impose any activities on school districts.
Instead, section 11139 provides individuals the ability to enforce sections 11135-11139.7
through civil action.

Therefore, the Commission finds that Education Code section 262.4 and Government Code
section 11139 does not impose any state-mandated new programs or higher levels of service on
school districts within the meaning of article XIII B, section 6 of the California Constitution.

b. Uniform Complaint Procedures (Cal. Code Regs., tit. 5, 88 4611, 4620, 4621, 4622,
4631, 4632, 4650, 4652, 4660, 4661, 4662, 4663, 4665, and 4670)

The title 5 regulations analyzed in this section set forth some of the complaint procedures
adopted by the CDE to govern the filing and handling of complaints of prohibited discrimination
and complaints of violations of seven educational programs discussed immediately below.

() Complaint Procedures Scope of Applicability (Cal. Code Regs., tit. 5,
8§ 4610)

Although the claimant does not allege title 5 section 4610 to impose any state-mandated new
programs or higher levels of service, section 4610 establishes the scope of the complaints that are
to be processed with the procedures set forth in title 5 section 4600 et seq.

In regard to complaints of unlawful discrimination, section 4610 provides that the complaint
procedures apply to the filing of complaints alleging unlawful discrimination on the basis of
ethnic group identification, religion, age, sex, color, or physical or mental disability, in any
program or activity conducted by” a school district.®® However, this does not include complaints
of employment discrimination, which are instead required to be forwarded to the State

% California Code of Regulations, title 5, section 4610 (Register 92, No. 3).
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Department of Fair Employment and Housing.®® In addition, as further discussed below, in
section (b)(ii) of this analysis (titled “Complaint Process”), some of the complaint procedures are
mandated by federal law to the extent that they apply to complaints alleging discrimination on
the basis of disability, sex (including sexual harassment generally and on the basis of sexual
orientation), and age. But as applicable to complaints alleging discrimination on the basis of
race, ethnic group identification, national origin, religion, and sexual orientation (excluding
sexual harassment on the basis of sexual orientation), the procedures are not mandated by federal
law. Also, the activity of forwarding information to the State Superintendent of Public
Instruction regarding a decision by the district that was appealed to the Superintendent, is not
mandated by any federal antidiscrimination laws, and thus, constitutes a state-mandated activity.

In addition to being the complaint procedures for allegations of unlawful discrimination, the
regulations comprise the complaint procedures that apply to alleged violations of the following
programs: (1) Adult Basic Education (Ed. Code, 8§ 8500 — 8538 and 525000 — 52616.5); (2)
Consolidated Categorical Aid Programs (Ed. Code, § 64000(a)); (3) Migrant Education (Ed.
Code, 8§88 54440 — 54445); (4) Vocational Education (Ed. Code, §8 52300 — 52480); (5) Child
Care and Development programs (Ed. Code, 88 8200 — 8493); (6) Child Nutrition programs (Ed.
Code, 88 49490 — 49560); and (7) Special Education programs (Ed. Code, §§ 56000 — 56885 and
59000 — 59300). However, not all of these educational programs are required by law.

In 2003, the California Supreme Court decided the Kern High School Dist. case and considered
the meaning of the term “state mandate” as it appears in article XIII B, section 6 of the California
Constitution.” The court held that when analyzing state mandate claims, the Commission must
look at the underlying program to determine if the claimant’s participation in the underlying
program is voluntary or legally compelled.” In addition, the court in Kern High School Dist. left
open the possibility that a state mandate might be found in circumstances of practical
compulsion, where a local entity faced certain and severe penalties as a result of noncompliance
with a program that is not legally compelled.

As a result, it is necessary to determine whether school district participation in any of the seven
educational programs listed above is required by law.” If a school district is not required to
participate in one of the educational programs, the downstream requirement imposed by the
title 5 regulations to process complaints alleging violations of the voluntary program using the
complaint process set forth in title 5 section 4600 et seq., are not mandated by the state.

% California Code of Regulations, title 5, section 4611 (Register 92, No. 3).

" Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727.

1 1d. at p. 743.
2 |d. at pg. 731.

" For purposes of this discussion, it is not important whether the educational programs are
required by state law or by federal mandate. This discussion only addresses whether school
districts are required to engage in the complaint procedures set forth by the test claim regulations
in regard to specified educational programs. The extent that any of the activities imposed by the
test claim regulations are mandated by federal law will be discussed later in this analysis.
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@ Adult Basic Education (Ed. Code, 88 8500 — 8538 and 52500 — 52616.5)

In general, adult education programs are provided by school districts and other local education
agencies on a voluntary basis.’* The only exceptions are adult English classes and classes in
citizenship. The plain language of Education Code section 52540 requires a high school district
to establish classes in English upon application of 20 or more persons above the age of 18
residing in the high school district that are unable to speak, read, or write in English at an eighth
grade level.” Similarly, the plain language of Education Code section 52552 requires a high
school district to establish special classes in training for citizenship upon application of 25 or
more persons.’® The language of the code sections is not limited to districts already voluntarily
maintaining adult education programs. Where the terms of a statute are unambiguous, the plain
meaning of the language governs and an intent that cannot be found in the words of the statute
cannot be found to exist.”” As a result, adult education programs are provided on a voluntary
basis, except for adult English classes and classes in citizenship when requested by a specified
number of people.”

Under Kern High School Dist., a school district’s underlying discretionary decision to provide
adult basic education programs, other than adult English classes and citizenship classes, triggers
any subsequent requirement to process complaints. Thus, school districts are not mandated by
the state to process complaints alleging violations of adult basic education programs established
pursuant to Education Code sections 8500-8538 and 52500-552616.5, with the exception of adult
English classes and citizenship classes provided pursuant to Education Code sections 52540 and
52552,

(b) Consolidated Categorical Aid Programs (Ed. Code, § 64000(a))

The consolidated categorical aid programs listed in Education Code section 64000(a) consist of
14 state and federal aid programs that provide funding for a variety of purposes ranging from
bilingual education to safe and drug free schools and communities. Section 64000 describes how
a school district receives funding for these programs, providing in relevant part:

(b) Each school district that elects to apply for any of these state funds shall
submit to the department, for approval by the state board, a single consolidated

" Education Code section 52301 allows the county superintendent of schools of each county,
with the consent of the state board, to establish and maintain a regional occupational center, or
regional occupational program (ROC/P) in the county to provide education and training in career
technical courses. Education Code sections 52501, 52502, and 52503 allow high school districts
or unified school districts to establish and maintain adult education classes and/or schools.

"> Education Code section 52540. Derived from Political Code section 1764, subdivision (c),
added by Statutes 1923, chapter 268, p. 577, section 1.

’® Education Code section 52552. Derived from Statutes 1921, chapter 488, p. 742, section 4.
" Estate of Griswold, (2001) 25 Cal.4th 904, 910-911.

’® On September 27, 2012, the Department of Finance submitted a late filing arguing all adult
education programs, including English and citizenship classes, are provided on a voluntary basis.
A copy of the filing was provided to the Commission and the public during the

September 28, 2012 hearing.
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application for approval or continuance of those state categorical programs
subject to this part. (Emphasis added.)

(c) Each school district that elects to apply for any of these federal funds may
submit to the department for approval, by the state board, a single consolidated
application for approval or continuance of those federal categorical programs
subject to this part. (Emphasis added.)

As shown by the language above, districts elect to apply for and receive funding from the
consolidated categorical aid programs listed in Education Code section 64000(a). Thus, school
districts are not legally required to participate in the consolidated categorical aid programs. In
addition, there is no evidence in the record that districts are practically compelled to engage in
the programs. Thus, the requirement to process complaints alleging violations of a consolidated
categorical aid program using the complaint process set forth in the test claim regulations is
triggered by a school district’s underlying discretionary decision to participate in the
consolidated categorical aid programs. As a result, under Kern High School Dist., any activities
contained in the test claim regulations are not mandated by the state for complaints alleging
violations of any of the consolidated categorical aid programs as listed in Education Code section
64000(a).

(©) Migrant Children Education (Ed. Code, 88 54440 — 54445)

In Kern High School Dist. the California Supreme Court found the Migrant Children Education
Programs (Ed. Code, § 54440 et seq.) to be a voluntary educational program.” Thus, under
Kern High School Dist., any activities contained in the test claim regulations are not mandated
by the state for complaints alleging violations of the Migrant Children Education program.

(e) Vocational Education (Ed. Code, 88 52300 — 52480)

Education Code sections 52300 through 52480 set forth various vocational education programs
in which school districts can voluntarily participate. The voluntary nature of the programs is
indicated by the plain language of the code sections. For example, Education Code

section 52301 provides that a county superintendent of schools “may establish and maintain, . . .,
a regional occupational center, or regional occupational program” and that any school districts
maintaining high schools are authorized to cooperate in the establishment of the center or
program. Likewise, Education Code section 52450 et seq. creates a state program of agricultural
career technical education, which a school district “may, at their option, include as part of the
curriculum of that district.”® The remaining code sections in Education Code sections 52300-
52480 contain similar language or provisions indicating the optional nature of the programs.
Thus, under Kern High School Dist., any activities contained in the test claim regulations are not
mandated by the state for complaints alleging violations of VVocational Education established
pursuant to Education Code section 52300 through 52480.

)] Child Care Development (Ed. Code, §8 8200 — 8493)

Education Code sections 8200 through 8493 (Child Care and Development Services Act)
establish a program under which various entities, both public and private, can contract with the

® Kern High School Dist., supra, 30 Cal.4th 727, 733.
8 Education Code section 52450.
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CDE to provide child care development services.** Public and private agencies are authorized to
apply for a contract to provide child care development services, but are not required to do so. As
a result, under Kern High School Dist., any activities contained in the test claim regulations are
not mandated by the state for complaints alleging violations of child care development services
provided pursuant to Education Code sections 8200-8493.

(0) Child Nutrition Programs (Ed. Code, 88 49490 — 49560)

Under Education Code section 49550, each school district maintaining any K-12 grades must
provide each needy pupil enrolled with one nutritionally adequate free or reduced price meal
during each school day. The remaining code sections in Education Code sections 49490 through
49560 establish funded nutrition programs in which school districts can participate in order to
meet or supplement the requirement to provide a free or reduced price meal during each school
day. Although, school districts are authorized to participate in the various programs set forth in
Education Code sections 49490 — 49560, they are not mandated by the state to do so. School
districts are only required to provide one nutritionally adequate free or reduced price meal during
each school day pursuant to Education Code section 49550. Thus, under Kern High School
Dist., any activities contained in the test claim regulations are not mandated by the state for
complaints alleging violations of child nutrition programs provided pursuant to Education Code
sections 49490-49560, with the exception of section 49550.

(h) Special Education (Ed. Code, 8§ 56000 — 56885 and 59000 — 59300)

Under state and federal law, a free appropriate public education shall be available to individuals
with exceptional needs. Education Code sections 56000 — 56885 and 59000 — 59300 set forth
the rights of various parties in relation to special education, the administrative duties of state and
local entities in regard to the provision of special education, and a variety of special education
programs required or authorized to be offered by state and local entities.

Title 5 section 4610 provides that the complaint process applies to special education programs
established pursuant to Education Code sections 56000 — 56885 and 59000 — 59300. Generally,
school districts are required by law to provide the special education programs and comply with
the requirements set forth in those code sections. However, school districts are not required to
offer programs provided pursuant to Education Code sections 56390 — 56392, 56400 — 56414,
56452 — 56474, 56475 — 56476, 56846 — 56847, and 59000-59300.

Education Code sections 56390 — 56392 provide school districts with the authority to award an
individual with exceptional needs a certificate or document of educational achievement or
completion. The provision of a certificate is not intended to eliminate an opportunity for an
individual with exceptional needs to earn a standard diploma. Although school districts are
given this authority, they are not required to utilize the authority. As a result, a school district
voluntarily provides this certificate and any subsequent complaints processed through the

8! See Education Code section 8208, defining “applicant or contract agency” to mean school
district, community college district, college or university, county superintendent of schools,
county, city, public agency, private nontax-exempt agency, private tax-exempt agency, or other
entity that is authorized to establish, maintain, or operate services pursuant to this chapter.” See
also, California Code of Regulations, title 5, section 18000 et seq., describing the process for
application for, and award of, a contract.
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uniform complaint procedures are triggered by this voluntary decision and not mandated by the
state.

Education Code sections 56400 — 56414, 56472 — 56474, 56475 — 56476, and 56846 — 56847
provide for family empowerment centers on disabilities, career and vocation programs, transition
services, and project workability, interagency agreements entered into by the Superintendent, and
the Superintendent’s autism advisory committee. However, the activities or provisions of these
code sections apply to the state or private individuals. As a result, these code sections do not
impose any requirements on school districts.

Similarly, Education Code sections 59000 — 59300 establish state operated schools for severely
handicapped students, including schools for the deaf (Ed. Code, 8 59000 et seq.) and the blind
(Ed. Code, § 59100 et seq.), and diagnostic centers to provide various services including pupil
assessments (Ed. Code, § 59200 et seq.).®* Thus, the test claim regulations as they relate to
Education Code sections 59000 — 59300, direct the state to engage in specific activities, but do
not impose any activities on school districts.

Based on this discussion, school districts are required to provide special education programs
pursuant to Education Code sections 56000 — 56885, except for programs provided pursuant to
Education Code sections 56390 — 56392, 56400 — 56414, 56472 — 56474, 56475 — 56476, and
56846 — 56847.

In summary, the Commission finds that complaints regarding the following educational
programs listed in title 5 section 4610 are required by state law on the limited bases discussed
above: (1) adult basic education; (2) child nutrition; and (3) special education. To the extent the
complaint process activities discussed below are required, they are only mandated by the state
for complaints alleging violations of these educational programs and complaints of unlawful
discrimination not mandated by federal law.

(i) Complaint Process

The title 5 regulations setting forth the uniform complaint procedures includes processes on the
school district level (Cal. Code Regs., tit. 5, 88 4620, 4621, 4631, and 4632) and the state
(Superintendent/the CDE) level (Cal. Code Regs., tit. 5, 88 4650, 4652, 4660, 4661, 4662, 4663,
4665, and 4670).

On the school district level, the complaint process involves a complainant filing a complaint with
the school district alleging unlawful discrimination or a violation of the educational programs
described in California Code of Regulations, title 5, section 4610.%% Prior to the initiation of an
official investigation into the complaint, local mediation may be conducted if offered by the
school district to resolve complaints. If mediation is unsuccessful, or does not occur, the school

8 | ucia Mar Unified School Dist. v Honig (1988) 44 Cal.3d 830, 832. See also, Education Code
sections 59002, 59102, and 59202, providing that the administration of these schools and centers
is under the State Department of Education/Superintendent of Public Instruction.

% The Commission notes that any state-mandated new programs or higher levels of service
found in this part of the analysis, is limited by the findings that some of the educational programs
listed in California Code of Regulations, title 5, section 4610 are not mandated by the state.
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district superintendent conducts an investigation and prepares a written decision containing the
school district’s findings and disposition of the complaint.

The state level complaint process is initiated in two ways: (1) direct state intervention; and (2)
appeal of the school district’s decision to the Superintendent by a complainant. Regardless of
how the state complaint process is initiated, the state is required to offer state mediation to
resolve the dispute, which either party can waive. If mediation is waived or is unsuccessful, the
Superintendent initiates an investigation. An investigation includes the request of documentation
regarding the allegations, and interviews of the involved persons, as appropriate, to determine the
facts of the case. In addition, the parties involved are given an opportunity to present
information. After the investigation, an investigation report containing findings of facts,
conclusions, and any required/recommended corrective actions, is mailed to the parties. After
receipt of the state’s investigation report, the complainant or the school district may request
reconsideration by the Superintendent. Upon determination by the state that a school district has
violated the provisions of Chapter 5.1 of title 5 of the California Code of Regulations
(commencing with section 4600), the Superintendent notifies the school district of the action the
Superintendent will take to effect compliance.

The following will analyze whether the complaint process imposes state-mandated new
programs or higher levels of service on school districts.

@ Referring Complaint Issues to Other Appropriate State or Federal
Agencies (Cal. Code Regs., tit. 5, 8 4611)

Title 5 section 4611 provides direction to the CDE and school districts to refer specific types of
complaints exempt from the complaint procedures established by the test claim regulations to
other appropriate state or federal agencies.

As amended in Register 93, number 51, section 4611 excludes the following complaints from the
school district complaint procedures set forth in title 5, section 4600 et seq. and requires school
districts to refer the complaints to the following specific agencies for resolution:

1. Allegations of child abuse to the applicable County Department of Social Services,
Protective Services Division or appropriate law enforcement agency. (Cal. Code Regs.,
tit. 5, 8§ 4611(a) (Register 92, No. 3).)

2. Health and safety complaints regarding a Child Development Program to the Department
of Social Services (DSS) for licensed facilities, and to the appropriate Child Development
regional administrator for licensing-exempt facilities. (Cal. Code Regs., tit. 5, § 4611(b)
(Register 92, No. 3).)

3. Discrimination issues involving title 1X of the Educational Amendments of 1972 to the
U.S. Office of Civil Rights (OCR) only if there is no state discrimination law or
regulation at issue. (Cal. Code Regs., tit. 5, § 4611(c) (Register 92, No. 3).)

4. Complaints of discrimination involving Child Nutrition Programs administered by the
CDE from program participants or applicants to either the Administrator for the Food and
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Nutrition Service at the United States Department of Agriculture or to the United States
Secretary of Agriculture. (Cal. Code Regs., tit. 5, § 4611(d) (Register 93, No. 51).)

5. Employment discrimination complaints to the State Department of Fair Employment and
Housing (DFEH). The complainant must be notified by certified mail of any DFEH
transferral. (Cal. Code Regs., tit. 5, 8 4611(d) (Register 92, No. 3).)

6. Allegations of fraud to the responsible CDE Division Director and the CDE’s Legal
Office. (Cal. Code Regs., tit. 5, § 4611(e) (Register 92, No. 3).)

The claimant has pled the activity of referring allegations of child abuse to the applicable county
agency or appropriate law enforcement agency as added in 1991 and last amended in 1993.%
However, in order for an activity to constitute a new program or higher level of service it has to
be new as compared with the legal requirements in effect immediately before the adoption of the
regulation.®® Immediately before the adoption of the regulation in 1991, the Child Abuse and
Neglect Reporting Act (commencing with Pen. Code, § 11164) already required districts to
report suspected instances of child abuse to a child protective agency, which includes local law
enforcement or county welfare departments.?” As a result, the Commission finds that the
requirement to refer allegations of child abuse to other appropriate agencies does not constitute a
new program or higher level of service.

In addition, as discussed above, child development programs are established by school districts
on a voluntary basis. As a result, receiving and then referring health and safety complaints
regarding child development programs is triggered by the underlying voluntary decision to
establish such a program. Thus, based on Kern High School Dist., the Commission finds that
referring such complaints to the DSS or the appropriate child development regional administrator
IS not a state-mandated new program or higher level of service.

In regard to the remaining types of complaints, referring these complaints to the specified state
and federal agencies is not a result of an underlying voluntary decision by the school district. In
addition, referring these complaints to the specified agencies is not mandated by federal law.
Also, referring these complaints imposes unique requirements on school districts in order to
implement the state policy against unlawful discrimination and violations of specified
educational programs. This requirement did not exist immediately prior to the adoption of this
regulation. As a result, the Commission finds that California Code of Regulations, title 5,
section 4611 imposes the following state-mandated new programs or higher levels of service:

8 California Code of Regulations, title 5, section 4611(c) was amended in Register 93,

number 51, by separating complaints of discrimination involving Title X and complaints of
discrimination involving Child Nutrition Programs. The latter complaint became the subject of
subdivision (d), shifting the remaining complaint types down a subdivision. The result is in
Register 93, number 51 former subdivisions (d) and (e) became (e) and (f).

8 Exhibit A, supra, p. 24. This coincides with Register 92, number 3; and Register 93, No. 51.

% san Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified
School Dist. v. Honig (1988) 44 Cal.3d 830, 835.

87 Penal Code section 11164 et seq. (Stats. 1987, ch. 1071).
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1. Refer discrimination issues involving title IX of the Educational Amendments of 1972 to
the U.S. Office of Civil Rights (OCR) only if there is no state discrimination law or
regulation at issue. (Cal. Code Regs., tit. 5, 8 4611(c) (Register 92, No. 3).)

2. Refer complaints of discrimination involving Child Nutrition Programs administered by
the CDE from program participants or applicants to either the Administrator for the Food
and Nutrition Service at the United States Department of Agriculture or to the United
States Secs:getary of Agriculture. (Cal. Code Regs., tit. 5, § 4611(d) (Register 93,

No. 51).)

3. Refer employment discrimination complaints to the State Department of Fair
Employment and Housing (DFEH) and notify the complainant by certified mail of any
DFEH transferral. (Cal. Code Regs., tit. 5, § 4611(d) (Register 92, No. 3).)

4. Refer allegations of fraud to the responsible California Department of Education (CDE)
Division Director and the CDE’s Legal Office. (Cal. Code Regs., tit. 5, 8 4611(e)
(Register 92, No. 3).)

(b) Local Agency Compliance and Complaint Procedures (Cal. Code Regs.,
tit. 5, 88 4620, 4621, 4622, 4631, and 4632)

This section analyzes the title 5 sections that set forth the complaint procedures at the school
district level. Section 4620 states the responsibility that districts have to ensure compliance with
state and federal laws and regulations and to investigate complaints of a district’s failure to
comply with state and federal laws in accordance with the procedures set out in the regulations
pled. However, title 5 section 4620 does not, in and of itself, require school districts to engage in
a specific activity. Rather, the actual activities taken to meet a school district’s responsibility are
set forth in the subsequent regulations (Cal. Code Regs., tit. 5, 8§ 4621 — 4632), which were pled
by the claimant.

These regulations include activities such as the adoption of policies and procedures for the
investigation and resolution of complaints, notifying interested parties of these policies and
procedures, the actual investigation of complaints, the preparation of a written decision
containing the findings and disposition of the complaint, and forwarding information to the State
Superintendent when notified that a district decision has been appealed to the state.

As a reminder, any activity required by the complaint procedures discussed below are limited to
non-employment discrimination complaints, complaints alleging discrimination for which
federal law does not require a district complaint procedures, and for complaints alleging
violations of the following educational programs: (1) adult basic education for English and
citizenship (Ed. Code, 88 52540 and 52552); (2) child nutrition programs for the provision of
one free or reduced price meal each school day to each needy pupil (Ed. Code, § 49550); and (3)
special education (Ed. Code, 88 56000 — 56885, excluding §8 56390 — 56392, 56400 — 56414,
56472 — 56474, 56475 — 56476, and 56846 — 56847). In addition, the complaints that are

8 California Code of Regulations, title 5, section 4611(c) was amended in Register 93,

number 51, by separating complaints of discrimination involving Title 1X and complaints of
discrimination involving Child Nutrition Programs. The latter complaint became the subject of
subdivision (d), shifting the remaining complaint types down a subdivision. The result is in
Register 93, number 51 former subdivisions (d) and (e) became (e) and (f).
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processed through the policies and procedures adopted by school districts do not include
complaints of employment discrimination, which are to be referred to the DFEH pursuant to
title 5 section 4611.

1) Adoption of Policies and Procedures (Cal. Code Regs., tit. 5, § 4621)

Title 5 section 4621 addresses the adoption of policies and procedures for the investigation and
resolution of complaints of alleged discrimination or violations of the educational programs
specified in Title 5 section 4610.% Based on the plain language of section 4621, school districts
are required to engage in the following one-time activity:

Adopt policies and procedures consistent with Chapter 5.1 of title 5 of the California
Code of Regulations (commencing with section 4600) for the investigation and resolution
of complaints. Adoption is to occur within one year from the effective date of Chapter
5.1 of title 5 of the California Code of Regulations (September 25, 1992) by submission
of the policies and procedures to the governing board for adoption.

Policies must ensure that complainants are protected from retaliation and that the identity
of the complainant alleging discrimination remains confidential as appropriate.

Policies and procedures are to include the person(s), employee(s), or agency position(s)
or unit(s) responsible for receiving complaints, investigating complaints and ensuring
local educational agency compliance. (Cal. Code Regs., tit. 5, 88 4621(a) and (b)
(Register 92, No. 3).)%

The types of complaints processed through the complaint procedures are limited by the types of
discrimination prohibited by state law that exceed the prohibitions of federal law. Federal law
mandates the adoption of district level complaint procedures and policies for discrimination on
the basis of specific characteristics. As addressed in the federal law section of this analysis,
Section 504 of the Rehabilitation Act, Title 1X, the Age Discrimination Act and Title 11 of the
ADA mandate school districts to adopt policies and procedures for the investigation and
resolution of complaints of discrimination on the basis of disability, sex (including sexual
harassment generally and on the basis of sexual orientation), and age. These laws also mandate
school districts to identify the employee responsible for compliance with the regulations
implementing the federal prohibitions against discrimination on the basis of disability, sex
(including sexual harassment generally and on the basis of sexual orientation), and age. Thus, as
applicable to complaints regarding discrimination on the basis of disability, sex (including sexual
harassment generally and on the basis of sexual orientation), and age, the activities required by
title 5 sections 4621(a) and 4621(b) regarding the adoption of policies and procedures for the
investigation and resolution of complaints and the inclusion of the identity of the person
responsible for the complaint process in the policies and procedures constitute a federal mandate
not subject to article XIl1I B of the California Constitution.

8 As discussed above, any activities found to constitute state-mandated new programs or higher
levels of service are limited by the findings that some of the educational programs set forth in
California Code of Regulations, title 5, section 4610 are not mandated.

% Exhibit A, supra, p. 25. The 1991 addition of this regulation cited to by the claimant coincides
with Register 92, number 3.
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However, as applicable to complaints alleging unlawful discrimination on the basis of race,
ethnic group identification, national origin, religion, and sexual orientation (excluding sexual
harassment on the basis of sexual orientation), or violations of the mandated education programs
discussed above, the activity is not mandated by federal law. As a result, subject to the
limitations discussed above, the Commission finds the activity imposed by title 5 sections
4621(a) and (b) constitutes a state-mandated activity.

Also, the above activity imposes a unique requirement on school districts and does not apply
generally to all residents and entities in the state. Moreover, it implements the state policy
against unlawful discrimination and violations of specified educational programs. Immediately
prior to the adoption of title 5 section 4621, as added in 1991, school districts were not required
to engage in the activity mandated by section 4621. Thus, the activity constitutes a state-
mandated new program or higher level of service.

It must be noted that the adoption of policies and procedures was required to be done within one
year of the effective date of Chapter 5.1 of title 5 of the California Code of Regulations. The
effective date was September 25, 1991, thus this one-time activity should have been done by
September 25, 1992, which is outside of the reimbursement period that starts on July 1, 2002.
However, new district formation may have occurred during the period of reimbursement, and
thus, the adoption of policies and procedures would have had to occur outside of the timeframe
set forth in the regulations and within the period of reimbursement.

Thus, the Commission finds that the following one-time activity imposed by title 5 section 4621
constitutes a state-mandated new program or higher level of service for school districts formed
during the reimbursement period that could not have adopted policies and procedures prior to the
2002-2003 fiscal year, but only for non-employment discrimination complaints alleging unlawful
discrimination on the basis of race, ethnic group identification, national origin, religion, and
sexual orientation (excluding sexual harassment on the basis of sexual orientation), and for
complaints alleging violations of the following educational programs: (1) adult basic education
for English and citizenship (Ed. Code, 88 52540 and 52552); (2) child nutrition programs for the
provision of one free or reduced price meal each school day to each needy pupil (Ed. Code, §
49550); and (3) special education (Ed. Code, §8 56000 — 56885, excluding 88 56390 — 56392,
56400 — 56414, 56472 — 56474, 56475 — 56476, and 56846 — 56847):

Adopt policies and procedures consistent with Chapter 5.1 of title 5 of the California
Code of Regulations (commencing with section 4600) for the investigation and resolution
of complaints.

Policies must ensure that complainants are protected from retaliation and that the identity
of the complainant alleging discrimination remains confidential as appropriate. In
addition, the policies and procedures are to include the person(s), employee(s), or agency
position(s) or unit(s) responsible for receiving complaints, investigating complaints and
ensuring local educational agency compliance. (Cal. Code Regs., tit. 5, 88 4621(a) and
(b) (Register 92, No. 3).)

2) Notification of District Procedures (Cal. Code Regs., tit. 5, § 4622)

Title 5 section 4622 requires school districts to notify various individuals of the districts’
complaint procedures. Specifically, section 4622 requires school districts to engage in the
following activities:
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1. Annually notify in writing school district students, employees, parents or guardians of its
students, the district advisory committee, school advisory committees, and other
interested parties, of the school district complaint procedures, including the opportunity
to appeal to the CDE and the provisions of Chapter 5.1 of title 5 of California Code of
Regulations (commencing with section 4600). The annual notice shall include: (1) the
identity of the person(s) responsible for processing complaints; and (2) notice of any civil
law remedies that may be available, and of the appeal and review procedures contained in
California Code of Regulations, title 5, sections 4650, 4652, and 4671. (Cal. Code Regs.,
tit. 5, 8 4622 (Register 92, No. 3).)

2. The annual notification shall, when necessary, be in the primary language of the recipient
pursuant to Education Code section 48985. (Cal. Code Regs., tit. 5, 8 4622 (Register 92,
No. 3).)

However, as discussed in the federal law section of this analysis, federal law mandates school
districts to, in a continuing manner, notify individuals of the district complaint procedures and
the identity of the individual responsible for processing complaints of discrimination on the basis
of disability, sex, and age.** Although the federal mandate on school districts to notify students,
parents, and employees, in a continuing manner, does not specifically require annual notification,
the Commission finds that the annual notifications implement and are part and parcel of the
federal mandate.*”

Title 5 section 4622’s specification that the continuing notice will be on an annual basis is a
reasonable articulation of incidental procedural protections of the federal mandate, which is de
minimis in context of providing notice on a continuing basis. Thus, as applicable to complaints
regarding discrimination on the basis of age, disability, and sex, the activity required by title 5
section 4622 to provide annual notification of the district’s complaint process constitutes a
federal mandate not subject to article XI1II B of the California Constitution.

As applicable to non-employment discrimination complaints alleging unlawful discrimination on
the basis of race, ethnic group identification, national origin, religion, and sexual orientation
(excluding sexual harassment on the basis of sexual orientation), or violations of the mandated
education programs discussed above (i.e. adult basic education for English and citizenship, a
child nutrition program for the provision of one free or reduced price meal each school day to
each needy pupil, and special education), this activity is not mandated by federal law. In
addition, the requirement that the annual notification be in the primary language of the recipient,
when necessary, does not constitute a federal mandate. As a result, subject to the limitations
discussed above, the Commission finds the activities imposed by title 5 section 4622 constitute
state-mandated activities.

In order to determine if the state-mandated activities constitute “new programs or higher levels
of service” the activities must carry out the governmental function of providing a service to the
public, or impose unique requirements on the school district to implement a state policy. In
addition, the requirements must be new in comparison to the legal requirements in effect
immediately prior to the enactment of the mandate. Here, the state-mandated activities impose

%1 34 Code of Federal Regulations parts 104.8, 106.9, and 110.25.
%2 san Diego Unified School Dist., supra, 33 Cal.4th 859, 890.
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unique requirements on school districts in order to implement the state policy against unlawful
discrimination and violations of specified educational programs.

As applicable to special education programs established pursuant to Education Code

section 56000 et seq., however, the requirement to annually notify students, employees, parents
or guardians of its complaint process is not new. Immediately, prior to the adoption of title 5
section 4622 in 1991,% former California Code of Regulations, title 5, section 3081 established
complaint procedures specifically for complaints regarding special education programs
established pursuant to Education Code section 56000 et seq. These procedures were replaced
by the uniform complaint process pled in this test claim, and contain many of the same
requirements. Specifically, prior to 1991, former title 5 section 3081, already required school
districts to annually notify individuals, agencies, and organizations of their right to file a
complaint pursuant to the established complaint process.®* Thus, as applicable to special
education programs established pursuant to Education Code section 56000 et seq., the
requirement to provide annual notification of the complaint process does not constitute a new
program or higher level of service.

Similarly, the requirement to provide the annual notice in the primary language of the recipient,
in specific circumstances, is not a new requirement. Prior to the adoption of title 5 section 4622,
all notices were already subject to the Education Code section 48985 requirement to provide
notices in the primary language of the recipient under specific circumstances. Thus, providing
the annual notification in the primary language of the recipient does not impose a new program
or higher level of service.

However, the requirement to provide annual notice regarding a district’s complaint process,
excluding complaints regarding special education programs, and unlawful discrimination on the
basis of disability, age, and sex, did not exist prior to the adoption of title 5 section 4622

in 1991.% Thus, this activity constitutes a new program or higher level of service.

Based on the above discussion, the Commission finds that the following activity imposed by title
5 section 4622 constitutes a state-mandated new program or higher level of service only for non-
employment discrimination complaints alleging unlawful discrimination on the basis of race,
ethnic group identification, national origin, religion, and sexual orientation (excluding sexual
harassment on the basis of sexual orientation), and for complaints alleging violations of the
following educational programs: (1) adult basic education for English and citizenship (Ed. Code,
88 52540 and 52552); and (2) child nutrition programs for the provision of one free or reduced
price meal each school day to each needy pupil (Ed. Code, § 49550):

Annually notify in writing school district students, employees, parents or guardians of its
students, the district advisory committee, school advisory committees, and other
interested parties, of the school district complaint procedures.

% Exhibit A., test claim, supra, p. 45. The claimant pled title 5 section 4622 as added in 1991.
This corresponds to Register 92, number 3.

% Former California Code of Regulations, title 5, section 3081(a)(1) (Register 88, No. 15).

% Exhibit A., test claim, supra, p. 45. The claimant pled title 5 section 4622 as added in 1991.
This corresponds to Register 92, number 3.
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The annual notice shall include: (1) the opportunity to appeal to the CDE and the
provisions of Chapter 5.1 of title 5 of California Code of Regulations (commencing with
section 4600); (2) the identity of the person(s) responsible for processing complaints; and
(3) notice of any civil law remedies that may be available, and of the appeal and review
procedures contained in California Code of Regulations, title 5, sections 4650, 4652, and
4671. (Cal. Code Regs., tit. 5, 8 4622 (Register 92, No. 3).)

3) Investigation and Disposition of Complaints (Cal. Code Regs., tit. 5,
8§ 4631)

Title 5 section 4631 sets forth the complaint procedures for school districts to address allegations
of discrimination or of violations of the specified educational programs. Based on the plain
language of section 4631, school districts are required to engage in the following activities:

1. Complete the investigation of a complaint in accordance with the local procedures
developed pursuant to section 4621 within 60 days from receipt of the complaint. (Cal.
Code Regs., tit. 5, § 4631(a) (Register 92, No. 3).)

2. Prepare a written Local Educational Agency Decision (Decision) and send the Decision
to the complainant within 60 days from receipt of the complaint.

The Decision shall contain the findings and disposition of the complaint, including
corrective actions if any, the rationale for such disposition, notice of the complainant’s
right to appeal the local educational agency decision to the CDE, and the procedures to be
followed for initiating an appeal to the CDE. (Cal. Code Regs., tit. 5, 8§ 4631(a) and (c)
(Register 92, No. 3).)

3. The investigation must provide an opportunity for the complainant, or the complainant’s
representative, or both, and school district representatives to present information relevant
to the complaint. (Cal. Code Regs., tit. 5, § 4631(b) (Register 92, No. 3).)

The claimant alleges that section 4631 also requires school districts to attempt to resolve
complaints through mediation prior to the initiation of a formal compliance investigation. The
source of this alleged requirement is section 4631(d). However, the plain language of
subdivision (d) provides that school districts “may establish procedures for attempting to resolve
complaints through mediation prior to the initiation of a formal compliance investigation.”
Based on the plain language of subdivision (d), school districts are authorized to establish
procedures allowing for mediation, but are not required to do so. Thus, based on the plain
language, the Commission finds that section 4631 does not require school districts to engage in
any mediation related activities.

In addition, federal law mandates school districts to have complaint procedures, which include
investigations into complaints that provide for the prompt and equitable resolution of complaints
alleging discrimination on the basis of disability, sex, and age.” As discussed above, the

% 34 Code of Federal Regulations part 104.7(b) and 28 Code of Federal Regulations

part 35.107(b), implement Section 504 of the Rehabilitation Act and Title Il of the ADA
prohibiting discrimination on the basis of disability. 34 Code of Federal Regulations part
110.25(c) implements the Age Discrimination Act, which prohibits non-employment
discrimination on the basis of age. 34 Code of Federal Regulations part 106.8(a) and (b)
implements Title 1X which prohibits discrimination on the basis of sex.
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California Supreme Court has found that rules or procedures that are intended to implement an
applicable federal law, and whose costs are de minimis in context, should be treated as part and
parcel of the underlying federal mandate.?” The court made this finding where the Legislature
adopted various incidental procedural protections designed to make an underlying federal right
enforceable and to set forth procedural details that were not expressly articulated. These
incidental procedural protections included: (1) the adoption of rules and regulations pertaining
to pupil expulsions; (2) the inclusion in the notice of hearing of (a) a copy of the disciplinary
rules of the district, and (b) a notice of the opportunity to inspect and obtain copies of all
documents to be used at the hearing; (3) allowing upon request, the pupil or parent to inspect and
obtain copies of the documents to be used at the hearing; and (4) sending written notice
concerning (a) any decision to expel or suspend the enforcement of an expulsion order during a
period of probation, and (b) the right to appeal the expulsion to the county board of education.®

Similarly, as applicable to complaints of discrimination on the basis of age, disability, and sex,
the requirements of title 5 section 4631 were intended to implement federal law by setting forth
incidental procedural details not expressly articulated. The requirements to complete the
investigation into complaints within 60 days of receiving the complaint, prepare a written
decision and provide it to the complainant, and to provide an opportunity for parties to provide
information relevant to the complaint are reasonably articulated procedural protections designed
to make the underlying federal right to a prompt and equitable complaint process enforceable and
to set forth procedural details not expressly articulated. In addition, viewed in the context of the
requirement to have a complaint process providing for prompt and equitable resolution of
complaints, these incidental activities are de minimis in nature. Thus, as applicable to
complaints of discrimination on the basis of age, disability, and sex, the activities required by
title 5 section 4631 constitute a federal mandate not subject to article XIII B, section 6 of the
California Constitution.

However, as applicable to complaints alleging unlawful discrimination on the basis of race,
ethnic group identification, national origin, religion, and sexual orientation (excluding sexual
harassment on the basis of sexual orientation), or violations of the education programs discussed
above (i.e. adult basic education for English and citizenship, a child nutrition program for the
provision of one free or reduced price meal each school day to each needy pupil, and special
education), these activities are not mandated by federal law. As a result, subject to the
limitations discussed above, the Commission finds the activities imposed by title 5 section 4631
constitute state-mandated activities.

In addition, the state-mandated activities imposed by title 5 section 4631 impose unique
requirements on school districts in order to implement the state policy against unlawful
discrimination and violations of specified educational programs. As applicable to complaints of
unlawful discrimination, as limited above, and complaints regarding adult basic education and
child nutrition programs, as limited above, the requirements did not exist prior to the adoption of

%" san Diego Unified School Dist., supra, 33 Cal.4th 859, 890.
% 1d. at p. 873.
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title 5 section 4622 in 1991.%° Thus, for these complaints the activities constitute new programs
or higher levels of service.

However, as discussed above, former title 5 section 3081, which existed immediately before
title 5 section 4631, required complaint procedures for complaints of violations of special
education programs established pursuant to Education Code section 56000. These procedures
included the requirement to conduct an investigation into the complaint and the preparation of a
district decision that included the district’s findings, conclusions, rationale, and corrective
actions, if necessary.'® In addition, districts were required to provide the complainant a copy of
its decision, and notify the complainant of his or her right to appeal the decision.*™ In addition,
the process was required to provide an opportunity for the complainant and school district
representatives to present information relevant to the complaint.’® As a result, as applicable to
complaints regarding special education programs established pursuant to Education Code section
56000 et seq., the state-mandated activities do not constitute new programs or higher levels of
service.

Based on the above discussion, the Commission finds that the following activities imposed by
title 5 section 4631 constitute state-mandated new programs or higher levels of service but only
for non-employment discrimination complaints alleging unlawful discrimination on the basis of
race, ethnic group identification, national origin, religion, and sexual orientation (excluding
sexual harassment on the basis of sexual orientation), and for complaints alleging violations of
the following educational programs: (1) adult basic education for English and citizenship (Ed.
Code, 8§88 52540 and 52552); and (2) child nutrition programs for the provision of one free or
reduced price meal each school day to each needy pupil (Ed. Code, § 49550):

1. Complete the investigation of a complaint in accordance with the local procedures
developed pursuant to section 4621 within 60 days from receipt of the complaint. (Cal.
Code Regs., tit. 5, § 4631(a) (Register 92, No. 3).)

2. Prepare a written Local Educational Agency Decision (Decision) and send the Decision
to the complainant within 60 days from receipt of the complaint.

The Decision shall contain the findings and disposition of the complaint, including
corrective actions if any, the rationale for such disposition, notice of the complainant’s
right to appeal the local educational agency decision to the CDE, and the procedures to be
followed for initiating an appeal to the CDE. (Cal. Code Regs., tit. 5, 8 4631(a) and (c)
(Register 92, No. 3).)

3. The investigation must provide an opportunity for the complainant, or the complainant’s
representative, or both, and school district representatives to present information relevant
to the complaint. (Cal. Code Regs., tit. 5, 8 4631(b) (Register 92, No. 3).)

% Exhibit A., test claim, supra, p. 45. The claimant pled title 5 section 4622 as added in 1991.
This corresponds to Register 92, number 3.

190 Eormer California Code of Regulations, title 5, section 3081(f)(1) (Register 88, No. 15).

191 Eormer California Code of Regulations, title 5, section 3081(f)(1) and (2) (Register 88,
No. 15).

192 Former California Code of Regulations, title 5, section 3081(g)(1) (Register 88, No. 15).
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4) Forwarding Information to the Superintendent (Cal. Code Regs., tit. 5,
8§ 4632)

A complainant is authorized to appeal a school district’s Decision to the Superintendent.’®® If a
complainant utilizes this authority, title 5 section 4632 requires school districts to forward
specified information to the Superintendent upon notification by the Superintendent of the
appeal. Specifically, section 4632 requires school districts to engage in the following activity:

Forward the following to the Superintendent of Public Instruction upon notification by
the Superintendent that the Decision has been appealed to the state-level by a
complainant: (1) the original complaint; (2) a copy of the Local Educational Agency
Decision; (3) a summary of the nature and extent of the investigation conducted by the
local agency, if not covered in the Local Educational Agency Decision; (4) a report of
any action taken to resolve the complaint; (5) a copy of the school district complaint
procedures; and (6) such other relevant information as the Superintendent may require.
(Cal. Code Regs., tit. 5, § 4632 (Register 92, No. 3).)

This activity is not mandated by federal law. Thus, the Commission finds the above activity
constitutes a state-mandated activity for non-employment discrimination complaints alleging
unlawful discrimination on any basis and for the following educational programs: (1) adult basic
education for English and citizenship (Ed. Code, 88 52540 and 52552); (2) child nutrition
programs for the provision of one free or reduced price meal each school day to each needy pupil
(Ed. Code, § 49550); and (3) special education (Ed. Code, §§ 56000 — 56885, excluding 88§
56390 — 56392, 56400 — 56414, 56472 — 56474, 56475 — 56476, and 56846 — 56847).

In addition, this activity imposes a unique requirement on school districts in order to implement
the state policy against unlawful discrimination and violations of specified educational programs.
Also, as applicable to non-employment discrimination complaints of unlawful discrimination, as
limited above, and complaints regarding adult basic education and child nutrition programs, as
limited above, the requirements did not exist prior to the adoption of title 5 section 4622 in
1991.1 Thus, for these complaints, the requirement to forward specified information to the
State Superintendent constitutes a new program or higher level of service.

However, as applicable to special education programs established pursuant to Education Code
section 56000, the state-mandated activity is not new as compared to the requirements in effect
immediately before the adoption to title 5 section 4632 in 1991. Former California Code of
Regulations, title 5, section 3081(i), already required school districts to provide the specified
information to the State Superintendent if a complainant appealed a school districts decision on a
complaint regarding special education programs to the State Department of Education. Thus, the
state-mandated activity does not constitute a new program or higher level of service as applicable
to complaints regarding special education programs established pursuant to Education Code
section 56000 et seq.

Based on the above discussion, the Commission finds that the above activity constitutes a state-
mandated new program or higher level of service for non-employment discrimination complaints

103 California Code of Regulations, title 5, section 4652 (Register 92, No. 3).

104 Exhibit A., test claim, supra, p. 45. The claimant pled title 5 section 4622 as added in 1991.
This corresponds to Register 92, number 3.
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alleging unlawful discrimination and for complaints alleging violations of the following
educational programs: (1) adult basic education for English and citizenship (Ed. Code, 88 52540
and 52552); and (2) child nutrition programs for the provision of one free or reduced price meal
each school day to each needy pupil (Ed. Code, 8 49550).

(c) State Complaint and Resolution Procedures (Cal. Code Regs., tit. 5,
88 4650, 4652, 4660, 4661, 4662, 4663, 4665, and 4670)

The claimant alleges that title 5 sections 4650, 4652, 4660, 4661, 4662, 4663, 4665, and 4670
impose reimbursable state-mandated programs on school districts, including: (1) cooperating
with the State Superintendent in mediation or investigations if the Superintendent intervenes
directly into a complaint or if a district’s decision on complaint is appealed to the
Superintendent; (2) cooperating with state investigators by providing various documents and
information regarding the allegations of a complaint to the investigators; (3) requesting
reconsideration of an investigation report by the state; and (4) “appearing and presenting
evidence in a court of competent jurisdiction when the Superintendent files an action seeking an
order compelling compliance with provisions of the chapter.”*® However, for the reasons
discussed below, the Commission finds that the title 5 regulations discussed in this section do not
mandate new programs or higher levels of service on school districts.

First, the plain language of the regulations discussed in this section of the analysis does not
impose any activities on school districts. Rather, the regulations authorize complainants to
appeal a school district’s decision and findings regarding allegations of the school district
violating state or federal law to the State Superintendent.'® In addition, the regulations impose
requirements on the State Superintendent to investigate school districts if a complainant appeals
a school district’s decision or if specific conditions exist that require the State Superintendent to
intervene without waiting for a school district action or complainant appeal.’” After the CDE
issues its investigation report, a complainant or school district is authorized to request
reconsideration by the Superintendent, but is not required to seek reconsideration.’®® If the
Superintendent finds that a school district is in violation of the provisions of Chapter 5.1 of the
title 5 regulations (commencing with section 4600), the Superintendent is then authorized to take
specified actions to seek compliance by the school district.’® Thus, the plain language of the
regulations does not require school districts to engage in any activities.

Second, even if the plain language required school district to engage in the activities alleged by
the claimant, those activities do not constitute a “program” under article XIII B, section 6 of the
California Constitution. A mandated activity constitutes a “program” when it: (1) carries out the
governmental function of providing a service to the public; or (2) imposes unique requirements

1% Exhibit A. 1d. at pgs. 47-48.
1% california Code of Regulations, title 5, section 4652 (Register 92, No. 3).

197 california Code of Regulations, title 5, section 4650, 4660, 4661, 4662, and 4663 (Register
92, No. 3).

198 California Code of Regulations, title 5, section 4665 (Register 92, No. 3).
199 california Code of Regulations, title 5, section 4670 (Register 92, No. 3).
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on local al%ancies or school districts and does not apply generally to all residents and entities in
the state.

The claimant generally alleges that the regulations impose a reimbursable program on school
districts to cooperate with the state’s investigation into allegations by a complainant that a school
district has violated state or federal law. The Commission presumes this allegation is based on
the language in title 5 section 4663, which sets forth the actions the state will take if a
complainant or school district refuses to cooperate with the investigation. Section 4663 provides
in relevant part:

Refusal by the local agency or complainant to provide the investigator with access
to records and other information relating to the complaint which the investigator
is privileged to review, or any other obstruction of the investigative process shall
result in either a dismissal of the complaint or imposition of official applicable
sanctions against the local agency.™!

However, as indicated by the language above, the state complaint resolution process applies
equally to the school district being investigated and the complainant, which can be a private
individual.™*> Thus, cooperating with the state’s investigation is not a unique requirement
imposed on school districts. As a result, even if the language of the regulations specifically
required school districts to cooperate with the state’s investigation, the Commission finds that
this activity does not constitute a “program” under articles XII1 B, section 6 of the California
Constitution.

In addition, the claimant alleges that title 5 section 4670 imposes a state-mandate program on
school districts to “[appear] and [present] evidence in a court of competent jurisdiction when the
Superintendent files an action seeking an order compelling compliance with the provisions of
[Chapter 5.1 of title 5 of the California Code of Regulations (commencing with section 4600).”
In other words, the claimant alleges that appearing and presenting evidence in court in order to
oppose an order to compel the school district to comply with state law constitutes a “program”
under article X111 B, section 6 of the California Constitution.

The claimant has not provided, nor can the Commission find, an argument to explain why
appearing and presenting evidence in court in order to oppose an order to compel a school
district to comply with state law provides a service to the public. Additionally, facing litigation
for allegations of failing to meet one’s legal obligations is not a unique requirement imposed on
school districts. Both private and public individuals and entities face litigation to compel
compliance with their legal obligations. In fact, the primary judicial function of courts is to

195an Diego Unified School Dist., supra, 33 Cal.4th at pgs. 874-875 (reaffirming the test set out
in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.

11 california Code of Regulations, title 5, section 4663(b) (Register 92, No. 3). The
Commission must make this presumption because the language of the regulations is directed at
the Superintendent and the claimant does not specifically identify the language requiring
cooperation with the Superintendent’s investigation.

112 california Code of Regulations, title 5, section 4600 (Register 92, No. 3). Defining
“Complainant” to include “any individual, including a person’s duly authorized representative or
a interested third party . ...”
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enforce legal obligations and redress injuries to legal rights by the determination of controversies
between litigants, both private and public.**® Thus, the Commission finds that the activity
alleged by the claimant to be mandated by title 5 section 4670 does not constitute a “program”
under article XI11 B section 6 of the California Constitution.

B. The Test Claim Statutes and Regulations Impose Costs Mandated by the State Within
the Meaning of Government Code Sections 17514 and 17556.

The final issue is whether the state-mandated activities impose costs mandated by the state,
and whether any statutory exceptions listed in Government Code section 17556 apply to the test
claim. Government Code section 17514 defines “costs mandated by the state” as any increased
cost a local agency is required to incur as a result of a statute that mandates a new program or
higher level of service.” “Any increased costs” for which a claimant may seek reimbursement
include both direct and indirect costs.*™ Government Code section 17564 requires
reimbursement claims to exceed $1,000 to be eligible for reimbursement.

114

The claimant estimates that the Solana Unified Beach School District “incurred more than
$1,000 in staffing and other costs in excess of any funding provided to school districts and the
state for the period from July 1, 2002 through June 30, 2003” to implement all duties alleged by
the claimant to be mandated by the state.**® Thus, the claimant has met the minimum burden of
showing costs necessary to file a test claim pursuant to Government Code section 17564.

In addition, none of the statutory exceptions listed in Government Code section 17556 apply to
the state-mandated new programs or higher levels of service found in the analysis above. As a
result, the Commission finds that the state-mandated new programs or higher levels of service
impose costs mandated by the state on employers within the meaning of article X1l B, section 6,
and Government Code sections 17514 and 17556.

V. Conclusion

For the reasons discussed above, the Commission finds that the following activities constitute
reimbursable state-mandated new programs or higher levels of service within the meaning of
article X111 B, section 6 of the California Constitution and Government Code section 17514:

1. Assurance of Compliance with Antidiscrimination Laws in Excess of Federal Law, and
Notices Regarding Civil Remedies (Ed. Code, 8§ 250, 251, and 262.3)

a. Provide written assurance to any state agency administering state financial assistance
or student financial aid to the school district that each program or activity conducted
by the school district will be in compliance with state antidiscrimination laws

113 16 California Jurisprudence Third (2002) Courts, section 30, p. 387, citing Warner v. F.
Thomas Parisian Dyeing & Cleaning Works (1895) 105 Cal. 409, 412.

114 | ucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514.
1> Government Code section 17564.

118 Exhibit A, test claim, supra, Exhibit 1 Declaration of Ellie Topolovac, Superintendent of
Solana Beach School District.
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prohibiting discrimination on the basis of religion and sexual orientation.'*” (Ed.
Code, § 250 (Stats. 1998, ch. 914).)

b. Submit timely, complete, and accurate compliance reports regarding compliance with
state antidiscrimination laws prohibiting discrimination on the basis of religion and
sexual orientation to the State Department of Education as the State Department of
Education may require. (Ed. Code, § 251 (Stats. 1982, ch. 1117).)

c. Advise people who have filed a complaint with the school district pursuant to
Education Code, division 1, part 1, chapter 2 (commencing with Ed. Code, § 200),
which prohibits unlawful discrimination, that civil law remedies, including, but not
limited to injunctions, restraining orders, or other remedies or orders, may also be
available to complainants. (Ed. Code, § 262.3(b) (Stats. 1988, ch. 1514).)

d. Make available by publication in appropriate informational materials the information
regarding the availability of civil remedies to people who have filed a complaint
pursuant to Education Code, division 1, part 1, chapter 2 (commencing with Ed.
Code, 8§ 200). (Ed. Code, § 262.3(b) (Stats. 1988, ch. 1514).)

2. Uniform Complaint Procedures
a. Referral of Complaints to Appropriate Entities (Cal. Code Regs., Tit. 5, § 4611)

(1) Refer discrimination issues involving title IX of the Educational Amendments of
1972 to the U.S. Office of Civil Rights (OCR) only if there is no state
discrimination law or regulation at issue.**® (Cal. Code Regs., tit. 5, § 4611(c)
(Register 92, No. 3).)

(2) Refer complaints of discrimination involving Child Nutrition Programs
administered by the CDE from program participants or applicants to either the
Administrator for the Food and Nutrition Service at the United States Department
of Agriculture or to the United States Secretary of Agriculture. (Cal. Code Regs.,
tit. 5, § 4611(d) (Register 93, No. 51).)**°

(3) Refer employment discrimination complaints to the State Department of Fair
Employment and Housing (DFEH) and notify the complainant by certified mail of
any DFEH transferral. (Cal. Code Regs., tit. 5, § 4611(d) (Register 92, No. 3).)

17 Education Code section 250 provides that a single assurance may be provided for all the
programs and activities conducted by an educational institution.

18 The limitation’s reference to “state discrimination law or regulation at issue” refers to any
state discrimination laws or regulations.

119 california Code of Regulations, title 5, section 4611(c) was amended in Register 93,
number 51, by separating complaints of discrimination involving Title 1X and complaints of
discrimination involving Child Nutrition Programs. The latter complaint became the subject of
subdivision (d), shifting the remaining complaint types down a subdivision. The result is in
Register 93, number 51 former subdivisions (d) and (e) became (e) and (f).
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(4) Refer allegations of fraud to the responsible California Department of Education
(CDE) Division Director and the CDE’s Legal Office. (Cal. Code Regs., tit. 5, §
4611(e) (Register 92, No. 3).)

b. Adoption of Policies and Procedures for the Investigation of Complaints (Cal. Code
Regs., Tit. 5, § 4621)

Only school districts formed during the reimbursement period that could not have
adopted policies and procedures prior to the 2002-2003 fiscal year are mandated to
engage in the below activity, but only for non-employment discrimination complaints
alleging unlawful discrimination on the basis of race, ethnic group identification,
national origin, religion, and sexual orientation (excluding sexual harassment on the
basis of sexual orientation), and for complaints alleging violations of the following
educational programs: (1) adult basic education for English and citizenship (Ed.
Code, 8§88 52540 and 52552); (2) child nutrition programs for the provision of one free
or reduced price meal each school day to each needy pupil (Ed. Code, § 49550); and
(3) special education (Ed. Code, 88 56000 — 56885, excluding 88 56390 — 56392,
56400 — 56414, 56472 — 56474, 56475 — 56476, and 56846 — 56847):'%°

Adopt policies and procedures consistent with Chapter 5.1 of title 5 of the
California Code of Regulations (commencing with section 4600) for the
investigation and resolution of complaints.

The policies must ensure that complainants are protected from retaliation and that
the identity of the complainant alleging discrimination remains confidential as
appropriate. In addition, the policies and procedures are to include the person(s),
employee(s), or agency position(s) or unit(s) responsible for receiving complaints,
investigating complaints and ensuring local educational agency compliance. (Cal.
Code Regs., tit. 5, 88 4621(a) and (b) (Register 92, No. 3).)

¢. Notification of Complaint Procedures, and Investigation and Disposition of
Complaints (Cal. Code Regs., Tit. 5, 8§ 4622 and 4631)

120 This activity is not reimbursable for complaints regarding employment discrimination and
discrimination on the basis of disability, sex (including sexual harassment generally and on the
basis of sexual orientation), and age, and regarding the following educational programs: (1)
Adult Basic Education established pursuant to Education Code sections 8500-8538 and 52500-
52616.5 (except for Adult basic education for English and citizenship (Ed. Code, §8 52540 and
52552)); (2) Consolidated Categorical Aid Programs as listed in Education Code section
64000(a); (3) Migrant Education established pursuant to Education Code sections 54440-54445;
(4) Vocational Education established pursuant to Education Code section 52300-52480; (5)
Child Care and Development programs established pursuant to Education Code sections 8200-
8493; (6) Child Nutrition programs established pursuant to Education Code sections 49490-
49560 (except child nutrition programs for the provision of one free or reduced price meal each
school day to each needy pupil (Ed. Code, § 49550); and (7) Special Education programs
established pursuant to Education Code sections 56390-56392, 56400-56414, 56472-56474,
56475-56476, 56846-56847, and 59000-59300.
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School districts are mandated to engage in the below activities only for non-
employment discrimination complaints alleging unlawful discrimination on the basis
of race, ethnic group identification, national origin, religion, and sexual orientation
(excluding sexual harassment on the basis of sexual orientation), and for complaints
alleging violations of the following educational programs: (1) adult basic education
for English and citizenship (Ed. Code, 88 52540 and 52552); and (2) child nutrition
programs for the provision of one free or reduced price meal each school day to each
needy pupil (Ed. Code, § 49550):*%

(1) Annually notify in writing school district students, employees, parents or
guardians of its students, the district advisory committee, school advisory
committees, and other interested parties, of the school district complaint
procedures.

The annual notice shall include: (1) the opportunity to appeal to the CDE and the
provisions of Chapter 5.1 of title 5 of California Code of Regulations
(commencing with section 4600); (2) the identity of the person(s) responsible for
processing complaints; and (3) notice of any civil law remedies that may be
available, and of the appeal and review procedures contained in California Code
of Regulations, title 5, sections 4650, 4652, and 4671. (Cal. Code Regs., tit. 5, §
4622 (Register 92, No. 3).)

(2) Complete the investigation of a complaint in accordance with the local procedures
developed pursuant to section 4621 within 60 days from receipt of the complaint.
(Cal. Code Regs., tit. 5, § 4631(a) (Register 92, No. 3).)

(3) Prepare a written Local Educational Agency Decision (Decision) and send the
Decision to the complainant within 60 days from receipt of the complaint.

The Decision shall contain the findings and disposition of the complaint,
including corrective actions if any, the rationale for such disposition, notice of the
complainant’s right to appeal the local educational agency decision to the CDE,
and the procedures to be followed for initiating an appeal to the CDE. (Cal. Code
Regs., tit. 5, § 4631(a) and (c) (Register 92, No. 3).)

121 These activities are not reimbursable for complaints regarding employment discrimination
and discrimination on the basis of disability, sex (including sexual harassment generally and on
the basis of sexual orientation), and age, and regarding the following educational programs: (1)
Adult Basic Education established pursuant to Education Code sections 8500-8538 and 52500-
52616.5 (except for Adult basic education for English and citizenship (Ed. Code, 8§ 52540 and
52552)); (2) Consolidated Categorical Aid Programs as listed in Education Code section
64000(a); (3) Migrant Education established pursuant to Education Code sections 54440-54445;
(4) Vocational Education established pursuant to Education Code section 52300-52480; (5)
Child Care and Development programs established pursuant to Education Code sections 8200-
8493; (6) Child Nutrition programs established pursuant to Education Code sections 49490-
49560 (except child nutrition programs for the provision of one free or reduced price meal each
school day to each needy pupil (Ed. Code, 8 49550); and (7) Special Education programs
established pursuant to Education Code sections 56000-56885 and 59000-59300.
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(4) The investigation must provide an opportunity for the complainant, or the
complainant’s representative, or both, and school district representatives to
present information relevant to the complaint. (Cal. Code Regs., tit. 5, 8 4631(b)
(Register 92, No. 3).)

d. Forwarding of Information to the Superintendent of Public Instruction Regarding
Appealed District Decisions (Cal. Code Regs., Tit. 5, § 4632)

School districts are mandated to engage in the below activities only for non-
employment discrimination complaints alleging unlawful discrimination and for
complaints alleging violations of the following educational programs: (1) adult basic
education for English and citizenship (Ed. Code, 88§ 52540 and 52552); and (2) child
nutrition programs for the provision of one free or reduced price meal each school
day to each needy pupil (Ed. Code, § 49550): 1%

Forward the following to the Superintendent of Public Instruction upon
notification by the Superintendent that the Decision has been appealed to the
state-level by a complainant: (1) the original complaint; (2) a copy of the Local
Educational Agency Decision; (3) a summary of the nature and extent of the
investigation conducted by the local agency, if not covered in the Local
Educational Agency Decision; (4) a report of any action taken to resolve the
complaint; (5) a copy of the school district complaint procedures; and (6) such
other relevant information as the Superintendent may require. (Cal. Code Regs.,
tit. 5, 8 4632 (Register 92, No. 3).)

Any other test claim statutes and allegations not specifically approved above, do not impose a
reimbursable state mandated program subject to article XIlII B, section 6 of the California
Constitution.

122 «ynlawful discrimination” as used in this activity is not limited and applies to complaints
alleging unlawful discrimination on all grounds. This activity, however, is not reimbursable with
respect to complaints regarding the following educational programs: (1) Adult Basic Education
established pursuant to Education Code sections 8500-8538 and 52500-52616.5 (except for
Adult basic education for English and citizenship (Ed. Code, 8§ 52540 and 52552)); (2)
Consolidated Categorical Aid Programs as listed in Education Code section 64000(a); (3)
Migrant Education established pursuant to Education Code sections 54440-54445; (4) Vocational
Education established pursuant to Education Code section 52300-52480; (5) Child Care and
Development programs established pursuant to Education Code sections 8200-8493; (6) Child
Nutrition programs established pursuant to Education Code sections 49490-49560 (except child
nutrition programs for the provision of one free or reduced price meal each school day to each
needy pupil (Ed. Code, § 49550); and (7) Special Education programs established pursuant to
Education Code sections 56390-56392, 56400-56414, 56472-56474, 56475-56476, 56846—
56847, and 59000-59300.
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STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814

PHONE: (916) 323-3562

FAX: (916) 445-0278

E-mail: csminfo@csm.ca.gov

RE: Corrected Statement of Decision

Uniform Complaint Procedures, 03-TC-02
Education Code Section 200 et al.
Solana Beach School District, Claimant

On September 28, 2012, the foregoing statement of decision of the Commission on State

Mandates wa; aWabove-enﬁtled matter.
/ 47% Dated: October 18, 2012

Heather Halsey, Execy(fve Director
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Exhibit B

Proposed for Adoption: April 19, 2013
JAMANDATES\2003\TC\03-tc-02 (Uniform Complt Proc)\PsGs\draft expedited ps&gs.docx

DRAFT EXPEDITED PARAMETERS AND GUIDELINES
Education Code Sections 250, 251, 262.3

Statutes 1982, Chapter 1117; Statutes 1988,
Chapter 1514, Statutes 1998, Chapter 914

California Code of Regulations, Title 5, Sections 4611, 4621, 4622, 4631, and 4632
Register 92, Number 3; Register 93, Number 51

Uniform Complaint Procedures (K-12)
03-TC-02

I. SUMMARY OF THE MANDATE

This test claim addresses activities associated with the procedures involved for filing,
investigating, and resolving the following two types of complaints arising in a school district:

(1) complaints that allege violations of federal or state law governing specific educational
programs; and (2) complaints that allege discrimination in violation of state and federal
antidiscrimination laws. This test claim also addresses the notice requirements regarding the
prohibition against discrimination and the available civil remedies for discrimination complaints.

On September 28, 2012, the Commission on State Mandates (Commission) adopted a statement
of decision on the test claim finding that Education Code sections 250, 251, and 262.3, and
sections 4611, 4621, 4622, 4631, and 4632 of the Title 5 regulations impose a partially
reimbursable state-mandated program upon school districts within the meaning of article XIII B,
section 6 of the California Constitution and Government Code section 17514. The Commission
approved the test claim for the reimbursable activities found under Section IV. Reimbursable
Activities.

Il.  ELIGIBLE CLAIMANTS

Any "school district” as defined in Government Code section 17519, including county boards of
education, and excluding community colleges, which incurs increased costs as a result of this
mandate, is eligible to claim reimbursement.

I11.  PERIOD OF REIMBURSEMENT

Government Code section 17557(e), states that a test claim shall be submitted on or before June 30
following a given fiscal year to establish eligibility for that fiscal year. The Solana Beach School
District filed the test claim on July 23, 2003, establishing eligibility for reimbursement for the
2002-2003 fiscal year. Therefore, costs incurred for the activities in these parameters and
guidelines are reimbursable on or after July 1, 2002.

Reimbursement for state-mandated costs may be claimed as follows:
1. Actual costs for one fiscal year shall be included in each claim.

2. Pursuant to Government Code section 17561(d)(1)(A), all claims for reimbursement of
initial fiscal year costs shall be submitted to the State Controller within 120 days of the
issuance date for the claiming instructions.

1
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3. Pursuant to Government Code section 17560(a), a school district may, by February 15
following the fiscal year in which costs were incurred, file an annual reimbursement
claim that details the costs actually incurred for that fiscal year.

4. If revised claiming instructions are issued by the Controller pursuant to Government
Code section 17558(c), between November 15 and February 15, a school district filing an
annual reimbursement claim shall have 120 days following the issuance date of the
revised claiming instructions to file a claim. (Government Code section 17560(b).)

5. If the total costs for a given fiscal year do not exceed $1,000, no reimbursement shall be
allowed except as otherwise allowed by Government Code section 17564(a)

6. There shall be no reimbursement for any period in which the Legislature has suspended
the operation of a mandate pursuant to state law.

IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be
claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable to and supported by source documents that show the validity of
such costs, when they were incurred, and their relationship to the reimbursable activities. A
source document is a document created at or near the same time the actual cost was incurred for
the event or activity in question. Source documents may include, but are not limited to,
employee time records or time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost
allocation reports (system generated), purchase orders, contracts, agendas, and declarations.
Declarations must include a certification or declaration stating, “I certify (or declare) under
penalty of perjury under the laws of the State of California that the foregoing is true and correct,”
and must further comply with the requirements of Code of Civil Procedure section 2015.5.
Evidence corroborating the source documents may include data relevant to the reimbursable
activities otherwise in compliance with local, state, and federal government requirements.
However, corroborating documents cannot be substituted for source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable
activities identified below. Increased cost is limited to the cost of an activity that the claimant is
required to incur as a result of the mandate.

For each eligible claimant that incurs increased costs, the following activities are reimbursable:

1. Assurance of Compliance with Antidiscrimination Laws in Excess of Federal Law, and
Notices Regarding Civil Remedies (Ed. Code, 88 250, 251, and 262.3)

a. Provide written assurance to any state agency administering state financial assistance
or student financial aid to the school district that each program or activity conducted
by the school district will be in compliance with state antidiscrimination laws
prohibiting discrimination on the basis of religion and sexual orientation.' (Ed. Code,
§ 250 (Stats. 1998, ch. 914).)

! Education Code section 250 provides that a single assurance may be provided for all the
programs and activities conducted by an educational institution.
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b. Submit timely, complete, and accurate compliance reports regarding compliance with
state antidiscrimination laws prohibiting discrimination on the basis of religion and
sexual orientation to the State Department of Education as the State Department of
Education may require. (Ed. Code, § 251 (Stats. 1982, ch. 1117).)

c. Advise people who have filed a complaint with the school district pursuant to
Education Code, division 1, part 1, chapter 2 (commencing with Ed. Code, § 200),
which prohibits unlawful discrimination, that civil law remedies, including, but not
limited to injunctions, restraining orders, or other remedies or orders, may also be
available to complainants. (Ed. Code, § 262.3(b) (Stats. 1988, ch. 1514).)

d. Make available by publication in appropriate informational materials the information
regarding the availability of civil remedies to people who have filed a complaint
pursuant to Education Code, division 1, part 1, chapter 2 (commencing with Ed.
Code, 8§ 200). (Ed. Code, § 262.3(b) (Stats. 1988, ch. 1514).)

2. Uniform Complaint Procedures
a. Referral of Complaints to Appropriate Entities (Cal. Code Regs., Tit. 5, § 4611)

(1) Refer discrimination issues involving title IX of the Educational Amendments of
1972 to the U.S. Office of Civil Rights (OCR) only if there is no state
discrimination law or regulation at issue.? (Cal. Code Regs., tit. 5, § 4611(c)
(Register 92, No. 3).)

(2) Refer complaints of discrimination involving Child Nutrition Programs
administered by the CDE from program participants or applicants to either the
Administrator for the Food and Nutrition Service at the United States Department
of Agriculture or to the United States Secretary of Agriculture. (Cal. Code Regs.,
tit. 5, § 4611(d) (Register 93, No. 51).)3

(3) Refer employment discrimination complaints to the State Department of Fair
Employment and Housing (DFEH) and notify the complainant by certified mail of
any DFEH transferral. (Cal. Code Regs., tit. 5, § 4611(d) (Register 92, No. 3).)

(4) Refer allegations of fraud to the responsible California Department of Education
(CDE) Division Director and the CDE’s Legal Office. (Cal. Code Regs., tit. 5, §
4611(e) (Register 92, No. 3).)

% The limitation’s reference to “state discrimination law or regulation at issue” refers to any state
discrimination laws or regulations.

% California Code of Regulations, title 5, section 4611(c) was amended in Register 93,

number 51, by separating complaints of discrimination involving Title 1X and complaints of
discrimination involving Child Nutrition Programs. The latter complaint became the subject of
subdivision (d), shifting the remaining complaint types down a subdivision. The result is in
Register 93, number 51 former subdivisions (d) and (e) became (e) and (f).
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b. Adoption of Policies and Procedures for the Investigation of Complaints (Cal. Code
Regs., Tit. 5, § 4621)

Only school districts formed during the reimbursement period that could not have
adopted policies and procedures prior to the 2002-2003 fiscal year are mandated to
engage in the below activity, but only for non-employment discrimination complaints
alleging unlawful discrimination on the basis of race, ethnic group identification,
national origin, religion, and sexual orientation (excluding sexual harassment on the
basis of sexual orientation), and for complaints alleging violations of the following
educational programs: (1) adult basic education for English and citizenship (Ed.
Code, 88 52540 and 52552); (2) child nutrition programs for the provision of one free
or reduced price meal each school day to each needy pupil (Ed. Code, § 49550);

and (3) special education (Ed. Code, 8§ 56000 — 56885, excluding 88 56390 — 56392,
56400 — 56414, 56472 — 56474, 56475 — 56476, and 56846 — 56847):*

(1) Adopt policies and procedures consistent with Chapter 5.1 of title 5 of the
California Code of Regulations (commencing with section 4600) for the
investigation and resolution of complaints.

The policies must ensure that complainants are protected from retaliation and that
the identity of the complainant alleging discrimination remains confidential as
appropriate. In addition, the policies and procedures are to include the person(s),
employee(s), or agency position(s) or unit(s) responsible for receiving complaints,
investigating complaints and ensuring local educational agency compliance. (Cal.
Code Regs., tit. 5, 88 4621(a) and (b) (Register 92, No. 3).)

c. Notification of Complaint Procedures, and Investigation and Disposition of
Complaints (Cal. Code Regs., Tit. 5, 88 4622 and 4631)

School districts are mandated to engage in the below activities only for non-
employment discrimination complaints alleging unlawful discrimination on the basis
of race, ethnic group identification, national origin, religion, and sexual orientation
(excluding sexual harassment on the basis of sexual orientation), and for complaints
alleging violations of the following educational programs: (1) adult basic education

% This activity is not reimbursable for complaints regarding employment discrimination and
discrimination on the basis of disability, sex (including sexual harassment generally and on the
basis of sexual orientation), and age, and regarding the following educational programs: (1)
Adult Basic Education established pursuant to Education Code sections 8500-8538 and 52500-
52616.5 (except for Adult basic education for English and citizenship (Ed. Code, §8 52540 and
52552)); (2) Consolidated Categorical Aid Programs as listed in Education Code section
64000(a); (3) Migrant Education established pursuant to Education Code sections 54440-54445;
(4) Vocational Education established pursuant to Education Code section 52300-52480; (5)
Child Care and Development programs established pursuant to Education Code sections 8200-
8493; (6) Child Nutrition programs established pursuant to Education Code sections 49490-
49560 (except child nutrition programs for the provision of one free or reduced price meal each
school day to each needy pupil (Ed. Code, 8 49550); and (7) Special Education programs
established pursuant to Education Code sections 56390-56392, 56400-56414, 56472-56474,
56475-56476, 56846-56847, and 59000-59300.
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for English and citizenship (Ed. Code, 88 52540 and 52552); and (2) child nutrition
programs for the provision of one free or reduced price meal each school day to each
needy pupil (Ed. Code, § 49550):°

(1) Annually notify in writing school district students, employees, parents or
guardians of its students, the district advisory committee, school advisory
committees, and other interested parties, of the school district complaint
procedures.

The annual notice shall include: (1) the opportunity to appeal to the CDE and the
provisions of Chapter 5.1 of title 5 of California Code of Regulations
(commencing with section 4600); (2) the identity of the person(s) responsible for
processing complaints; and (3) notice of any civil law remedies that may be
available, and of the appeal and review procedures contained in California Code
of Regulations, title 5, sections 4650, 4652, and 4671. (Cal. Code Regs., tit. 5, 8
4622 (Register 92, No. 3).)

(2) Complete the investigation of a complaint in accordance with the local procedures
developed pursuant to section 4621 within 60 days from receipt of the complaint.
(Cal. Code Regs., tit. 5, § 4631(a) (Register 92, No. 3).)

(3) Prepare a written Local Educational Agency Decision (Decision) and send the
Decision to the complainant within 60 days from receipt of the complaint.

The Decision shall contain the findings and disposition of the complaint,
including corrective actions if any, the rationale for such disposition, notice of the
complainant’s right to appeal the local educational agency decision to the CDE,
and the procedures to be followed for initiating an appeal to the CDE. (Cal. Code
Regs., tit. 5, 8 4631(a) and (c) (Register 92, No. 3).)

(4) The investigation must provide an opportunity for the complainant, or the
complainant’s representative, or both, and school district representatives to
present information relevant to the complaint. (Cal. Code Regs., tit. 5, § 4631(b)
(Register 92, No. 3).)

> These activities are not reimbursable for complaints regarding employment discrimination and
discrimination on the basis of disability, sex (including sexual harassment generally and on the
basis of sexual orientation), and age, and regarding the following educational programs: (1)
Adult Basic Education established pursuant to Education Code sections 8500-8538 and 52500-
52616.5 (except for Adult basic education for English and citizenship (Ed. Code, §8 52540 and
52552)); (2) Consolidated Categorical Aid Programs as listed in Education Code section
64000(a); (3) Migrant Education established pursuant to Education Code sections 54440-54445;
(4) Vocational Education established pursuant to Education Code section 52300-52480; (5)
Child Care and Development programs established pursuant to Education Code sections 8200-
8493; (6) Child Nutrition programs established pursuant to Education Code sections 49490-
49560 (except child nutrition programs for the provision of one free or reduced price meal each
school day to each needy pupil (Ed. Code, 8 49550); and (7) Special Education programs
established pursuant to Education Code sections 56000-56885 and 59000-59300.
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d. Forwarding of Information to the Superintendent of Public Instruction Regarding
Appealed District Decisions (Cal. Code Regs., Tit. 5, § 4632)

School districts are mandated to engage in the below activities only for non-
employment discrimination complaints alleging unlawful discrimination and for
complaints alleging violations of the following educational programs: (1) adult basic
education for English and citizenship (Ed. Code, 88 52540 and 52552); and (2) child
nutrition programs for the provision of one free or reduced price meal each school
day to each needy pupil (Ed. Code, § 49550):°

(1) Forward the following to the Superintendent of Public Instruction upon
notification by the Superintendent that the Decision has been appealed to the
state-level by a complainant: (1) the original complaint; (2) a copy of the Local
Educational Agency Decision; (3) a summary of the nature and extent of the
investigation conducted by the local agency, if not covered in the Local
Educational Agency Decision; (4) a report of any action taken to resolve the
complaint; (5) a copy of the school district complaint procedures; and (6) such
other relevant information as the Superintendent may require. (Cal. Code Regs.,
tit. 5, 8§ 4632 (Register 92, No. 3).)

V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each reimbursable activity identified
in Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must
be supported by source documentation as described in Section IV. Additionally, each
reimbursement claim must be filed in a timely manner.

A. Direct Cost Reporting

Direct costs are those costs incurred specifically for the reimbursable activities. The following
direct costs are eligible for reimbursement.

® “Unlawful discrimination” as used in this activity is not limited and applies to complaints
alleging unlawful discrimination on all grounds. This activity, however, is not reimbursable with
respect to complaints regarding the following educational programs: (1) Adult Basic Education
established pursuant to Education Code sections 8500-8538 and 52500-52616.5 (except for
Adult basic education for English and citizenship (Ed. Code, 8§ 52540 and 52552)); (2)
Consolidated Categorical Aid Programs as listed in Education Code section 64000(a); (3)
Migrant Education established pursuant to Education Code sections 54440-54445; (4) Vocational
Education established pursuant to Education Code section 52300-52480; (5) Child Care and
Development programs established pursuant to Education Code sections 8200-8493; (6) Child
Nutrition programs established pursuant to Education Code sections 49490-49560 (except child
nutrition programs for the provision of one free or reduced price meal each school day to each
needy pupil (Ed. Code, § 49550); and (7) Special Education programs established pursuant to
Education Code sections 56390-56392, 56400-56414, 56472-56474, 56475-56476, 56846~
56847, and 59000-59300.
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1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job classification, and
productive hourly rate (total wages and related benefits divided by productive hours). Describe
the specific reimbursable activities performed and the hours devoted to each reimbursable
activity performed.

2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for the purpose
of the reimbursable activities. Purchases shall be claimed at the actual price after deducting
discounts, rebates, and allowances received by the claimant. Supplies that are withdrawn from
inventory shall be charged on an appropriate and recognized method of costing, consistently
applied.

3. Contracted Services

Report the name of the contractor and services performed to implement the reimbursable
activities. Attach a copy of the contract to the claim. If the contractor bills for time and
materials, report the number of hours spent on the activities and all costs charged. If the contract
is a fixed price, report the dates when services were performed and itemize all costs for those
services. If the contract services are also used for purposes other than the reimbursable
activities, only the pro-rata portion of the services used to implement the reimbursable activities
can be claimed. Submit contract consultant and attorney invoices with the claim and a
description of the contract scope of services.

4. Fixed Assets

Report the purchase price paid for fixed assets (including computers) necessary to implement the
reimbursable activities. The purchase price includes taxes, delivery costs, and installation costs.
If the fixed asset is also used for purposes other than the reimbursable activities, only the pro-rata
portion of the purchase price used to implement the reimbursable activities can be claimed.

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable activities.
Include the date of travel, destination, the specific reimbursable activity requiring travel, and
related travel expenses reimbursed to the employee in compliance with the rules of the local
jurisdiction. Report employee travel time according to the rules of cost element A.1., Salaries
and Benefits, for each applicable reimbursable activity.

B. Indirect Cost Rates

Indirect costs are costs that have been incurred for common or joint purposes. These costs
benefit more than one cost objective and cannot be readily identified with a particular final cost
objective without effort disproportionate to the results achieved. After direct costs have been
determined and assigned to other activities, as appropriate, indirect costs are those remaining to
be allocated to benefited cost objectives. A cost may not be allocated as an indirect cost if any
other cost incurred for the same purpose, in like circumstances, has been claimed as a direct cost.

Indirect costs may include: (a) the indirect costs originating in each department or agency of the
governmental unit carrying out state mandated programs; and (b) the costs of central
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governmental services distributed through the central service cost allocation plan and not
otherwise treated as direct costs.

School districts must use the California Department of Education approved indirect
cost rate for the year that funds are expended.

VI. RECORD RETENTION

Pursuant to Government Code section 17558.5(a), a reimbursement claim for actual costs filed
by a local agency or school district pursuant to this chapter’ is subject to the initiation of an audit
by the Controller no later than three years after the date that the actual reimbursement claim is
filed or last amended, whichever is later. However, if no funds are appropriated or no payment is
made to a claimant for the program for the fiscal year for which the claim is filed, the time for
the Controller to initiate an audit shall commence to run from the date of initial payment of the
claim. In any case, an audit shall be completed not later than two years after the date that the
audit is commenced. All documents used to support the reimbursable activities, as described in
Section 1V, must be retained during the period subject to audit. If an audit has been initiated by
the Controller during the period subject to audit, the retention period is extended until the
ultimate resolution of any audit findings.

VIl.  OFFSETTING REVENUES AND REIMBURSEMENTS

Any offsets the claimant experiences in the same program as a result of the same statutes or
executive orders found to contain the mandate shall be deducted from the costs claimed. In
addition, reimbursement for this mandate from any source, including but not limited to, service
fees collected, federal funds, and other state funds, shall be identified and deducted from this
claim.

VIIl.  STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558(b), the Controller shall issue claiming instructions
for each mandate that requires state reimbursement not later than 90 days after receiving the
adopted parameters and guidelines from the Commission, to assist local agencies and school
districts in claiming costs to be reimbursed. The claiming instructions shall be derived from the
test claim decision and the parameters and guidelines adopted by the Commission.

Pursuant to Government Code section 17561(d)(1), issuance of the claiming instructions shall
constitute a notice of the right of the local agencies and school districts to file reimbursement
claims, based upon parameters and guidelines adopted by the Commission.

IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shall review the claiming
instructions issued by the State Controller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571. If the
Commission determines that the claiming instructions do not conform to the parameters and
guidelines, the Commission shall direct the Controller to modify the claiming instructions and
the Controller shall modify the claiming instructions to conform to the parameters and guidelines
as directed by the Commission.

" This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
8
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In addition, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557(d), and California Code of Regulations, title 2, section 1183.2.

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The statements of decision for the test claim and parameters and guidelines are legally binding
on all parties and provide the legal and factual basis for the parameters and guidelines. The
support for the legal and factual findings is found in the administrative record. The
administrative record is on file with the Commission.
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Exhibit G

Received
October 16, 2012
Commission on
State Mandates

'JOHN CHIANG

California State Controller

Division of Accounting and Reporting

October 19, 2012

Ms. Heather Halsey

Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Re:  Adopted Statement of Decision and Draft Expedited Parameters and Guidelines
Uniform Complaint Procedures (K-12), 03-TC-02
Education Code Section 200 et al.
Solana Beach School District, Claimant

Dear Ms. Halsey:

The State Controller's Office reviewed and recommends no changes to the proposed
parameters and guidelines for the Uniform Complaint Procedures (K-12) program.

Should you have any questions regarding the above, please contact Eduardo Antonio at
(916) 327-0755 or e-mail eantonio@sco.ca.gov.

Sincerely,

JAY LAL, Manager
Local Reimbursements Section

MAILING ADDRESS: P.O. Box 850, Sacramento, CA 94250
STREET ADDRESS: 3301 C Street, Stfite 700, Sacramento, CA 95816




REoehvikait D
October 25, 2012
Commission on
State Mandates

EDMUND G. BROWN JR. = GOVERNOR
915 L STREET B SACRAMENTD CA B 95814-3706 B wWWw.DOF.CA.GOV

October 25, 2012

Ms. Heather Halsey

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Dear Ms. Halsey:

As requested in your letter of October 5, 2012, the Department of Finance (Finance) has
reviewed the proposed parameters and guidelines for the Commission on State Mandates Test
Claim 03-TC-02 titled "Uniform Complaint Procedures" submitted by the Solana Beach School
District (claimant).

As the result of our review, we have concluded that the proposed parameters and guidelines
appear to be consistent with the Statement of Decision adopted by the Commission on
September 28, 2012.

In regards to offsetting revenues and reimbursements, we provide on the attached spreadsheet
a list of Budget Act appropriations for fiscal years 2002-03 through 2012-13 for the following
programs: Adult Basic Education, Child Nutrition, and Special Education. These appropriations
represent funding available for both mandated and discretionary activities. It is Finance’s
position that these appropriations should be considered offsetting revenues, to the extent that
school districts and county offices of education used these funds for activities found to be state-
reimbursable mandates by the Commission under this test claim. Therefore, Finance requests
that these funds be referenced in the parameters and guidelines (Section VII. Offsetting
Revenues and Reimbursements) and for claims to be reduced accordingly.

Pursuant to Section 1181.2, subdivision (c¢)(1)(E) of the California Code of Regulations,
“documents that are e-filed with the Commission on State Mandates need not be otherwise
served on persons that have provided an e-mail address for the mailing list.”

If you have any questions regarding this letter, please contact Lenin Del Castillo, Principal
Program Budget Analyst, at (916) 445-0328.

Sin

rely,

Schweizer
rogram Budget Manager

Attachment
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Received
October 25, 2012
Commission on
State Mandates

Uniform Complaint Procedures (K-12), 03-TC-02
Funding History for Adult Education, Child Nutrition, and Special Education

Program |Adult Basic Education Child Nutrition Programs Special Education Programs
Ed Code Sections  |8500-8538; 52500-52616.5 49490-49560 : 56000-56885; 59000-59300
Budget Actitems  |6110-156-0001, 6110-156-0890 6110-203-0001, 6110-201-0890 6110-161-0001, 6110-161-0890
BA Appropriations
2002-03 $ 673,864,000 $ 1,485,288,000 $ 3,509,442,000
GF $ 582,038,000 $ 71,632,000 § 2,711,073,000 |
FF & 91,826,000 $ 1,413 656,000 g 798,369,000
2003-04 $ ; 619,044,000 $ 1,518,173,000 $ 3,637,478,000
GF $ 536,850,000 $ 73,308,000 ¥ 2,686,728,000
FF 3 82,194,000 ) 1,444,865,000 3 950,750,000
2004-05 $ 645,248,000 $ 1,696,883,000 $ 3,809,582,000
GF 3 563,633,000 ) 80,079,000 ¥ 2,718,608,000
FF $ 81,715,000 $ 1,616,804,000 $ 1,090,974,000
2005-06 $ 681,266,000 $ 1,702,067,000 $ 4,039,066,000
GF $ 602,054,000 $ 85,263,000 § 2,890,022,000
FF $ 79,212,000 3 1,616,804,000 $ 1,149,044,000
2006-07 $ 736,439,000 $ 1,720,177,000 $ 4,217,007,000
GF $ 657,571,000 $ 93,092,000 3 3,065,640,000
FF 3 78,868,000 $ 1,627,085,000 3 1,151,367,000
2007-08 $ 784,995,000 $ 1,768,303,000 $ 4,320,349,000 .
GF $ 707,821,000 § 123,281,000 $ 3,158,993,000
FF $ 77,174,000 $ 1,645,022,000 $ 1,161,356,000
2008-09 $ 801,790,000 $ ‘ 1,882,342,000 $ 4,290,437,000
GF $ 726,664,000 $ 125,685,000 g 3,116,298,000
FF 3 75,126,000 $ 1,756,657,000 $ 1,174,139,000
2009-10 $ 825,060,000 $ 2,168,961,000 $ 5,010,082,000
GF 3 745,978,000 § 134,044,000 3 3,149,874,000
FF § 79,082,000 b 2,034,917,000 3 1,860,208,000
2010-11 $ 835,742,000 $ 2,311,613,000 $ 4,338,899,000
GF 3 745,978,000 3 151,532,000 $ 3,106,681,000
FF $ 89,764,000 § 2,160,081,000 3 1,232,218,000
2011-12 $ 835,637,000 $ 2,357,413,000 $ 4,346,204,000
GF 3 745,978,000 $ 155232000 [ N | § 3,117,119,000
FF $ 89,659,000 3 2,202,181,000 $ 1,229,085,000
2012413 $ 837,274,000 $ 2,505,305,000 $ 4,455,822,000
GF $ 745,978,000 $ 156,624,000 $ 3,220,353,000
FF $ 91,296,000 $ 2 348,681,000 § 1,235,469,000

* GF amount subject to Control Section 12.42 reduction? Y/N
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Exhibit E

2488 Historic Decatur Road Arthur M. Palkowitz

Suite 200

San Diego, CA 92106-6113 ShlﬂOf f , apalkowilz{Qstutzartians.con
619.232.3122 .
Fax 619.232.3264 & Holtz 7

www.stutzartiano.com

A Pxotessmn‘ll Cmpo: ation

January 9, 2013

Heather Halsey

Executive Director
Commission on State Mandates
980 9th Street, Suite 300
Sacramento, CA 95814

Re:  Uniform Complaint Procedures
Claim 03-TC-02

Dear Ms. Halsey:
The following is a response to the Department of Finance letter dated October 25, 2012.

Department of Finance requests that the following programs be considered for offsetting
revenues and reimbursements: Adult Basic Education, Child Nutrition, and Special Education. The
Commission on State Mandates approved the above matching test claim for the following activities:
(1) Assurance of Compliance with Anti-Discrimination Laws in Excess of Federal Law and Notices
Regarding Civil Remedies; (2) Uniform Complaint Procedures: (A) Referral of Complaints to
Appropriate Entities; (B) Adoption of Policies and Procedures for the Investigation of Complaints;
(C) Notification of Complaint Procedures, and Investigation and Disposition of Complaints;

(D) Forwarding of information to the Superintendent of Public Instruction Regarding Appealed
District Decisions.

Although the above activities may involve the education programs of adult basic education,
child nutrition, and special education, the Department of Finance provides no authority the programs
funding shall be an offset for activities approved by the Commission for this claim.

Accordingly, Claimant requests that the Commission on State Mandates deny the Department
of Finance’s request that the following programs (list programs) Adult Basic Education, Child
Nutrition and Special Education not be offsetting revenues when filing reimbursable claims.
Furthermore, the State Controller’s Office in their October 19, 2012 letter recommended no changes
to the proposed Parameters and Guidelines.

The Department of Finance on September 27, 2012, made a similar request that was denied
by the staff and not included in the Commission’s decision.

GADATAMGOSS\INCOYS0120868 WPD
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Stutz Artiano Shinoff & Holtz

A Professional Corporation

Heather Halsey, Executive Director January 9, 2013
Commission on State Mandates Page 2

Uniform Complaint Procedures
Claim 03-TC-02

Thank you for your cooperation.
Very truly yours,

STUTZ ARTIANO SHINOFF & HOLTZ
A Professional Corporation

AMP:p
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Assembly Bill No. 602

CHAPTER 854

An act to amend Sections 44903.7, 48915.5, 56100, 56140, 56156.5,
56167, 56190, 56200, 56325, 56342, 56360, 56361, 56362, 56366.2,
56441.14, and 56500 of, to amend and repeal Sections 56210, 56213,
56214, 56214.5, 56217, 56218, 56364, and 56370 of, to amend, repeal, and
add Sections 56211, 56212, 56425, 56425.5, 56426, 56426.1, 56426.2,
56426.25, 56426.4, 56427, 56429, and 56430 of, to add Sections 56364.5,
56366.9, and 56432 to, to add Chapter 2.5 (commencing with Section
56195) and Chapter 7.2 (commencing with Section 56836) to, and to
add Article 1.1 (commencing with Section 56205) to Chapter 3 of,
Part 30 of, to add and repeal Sections 56202 and 56832 of, to add and
repeal Chapter 7.1 (commencing with Section 56835) of Part 30 of,
to repeal Sections 56448 and 56449 of, to repeal Article 6
(commencing with Section 56170) of Chapter 2 of, to repeal Article
1 (commencing with Section 56200) and Article 2 (commencing with
Section 56220) of Chapter 3 of, Part 30 of, and to repeal Chapter 4.3
(commencing with Section 56400) and Chapter 7 (commencing with
Section 56700) of Part 30 of, the Education Code, relating to special
education, and making an appropriation therefor.

[Approved by Governor October 10, 1997. Filed
with Secretary of State October 10, 1997.]

LEGISLATIVE COUNSEL'S DIGEST

AB 602, Davis. Poochigian and Davis Special Education Reform
Act.

Existing law sets forth a method for determining apportionments
for the purposes of special education programs operated by school
districts, county superintendents of schools, and special education
local plan areas (SELPAs). That method is based in part on amounts
based on personnel costs that are computed pursuant to statutory
formulas, amounts based on support services costs that are computed
pursuant to statutory formulas, and amounts specifically computed
for early education for individuals with exceptional needs younger
than 3 years of age, nonpublic, nonsectarian schools and agencies,
individuals having low-incidence disabilities, and licensed children’s
institutions. The number of instructional personnel services units
that may be claimed are computed for teachers for special day classes
and centers, instructional aides, and resource specialists, on the basis
of the ratio of those positions to a specified number of pupils.

This bill would enact the Poochigian and Davis Special Education
Reform Act and would make legislative findings and declarations
with respect to the problems arising from the existing method of
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Ch. 854 —2—

financing special education and related services. The bill would

declare the intent of the Legislature to establish a new method for
financing special education that is based on the pupil population in
each SELPA. The bill would further declare the intent of the

Legislature that the new funding method, among other things,

ensures greater equity in funding among SELPAs, avoids

unnecessary complexity, requires fiscal and program accountability,
and avoids financial incentives to inappropriately place pupils in

special education. The bill would also contain a legislative finding and

declaration that an areawide approach to special education services
delivery through administration by SELPAs best serves differing

population densities and provides local flexibility, as specified. The

bill would also declare the intent of the Legislature to equalize

funding among SELPAs.

This bill, to accomplish the intent of the Legislature, would do the
following:

(1) This bill would repeal the existing method of computing
special education apportionments and make numerous conforming
changes to other provisions of law, including the repeal and
amendment of supporting statutes relating to the funding of special
education programs. The bill would set forth a new method for
making apportionments, as follows:

(@) A method for computing one-time equalization adjustments to
special education apportionments to school districts and county
offices of education that is based upon computed amounts per each
type of special education services unit would be established. The bill
would require  the  Superintendent  of  Public Instruction
(superintendent) to compute special education services unit rates
(unit rates) for that purpose for teachers of special day classes and
centers for pupils who are severely disabled, unit rates for
instructional aides for pupils who are severely disabled, unit rates for
teachers of special day classes and centers for pupils with exceptional
needs who are not severely disabled, unit rates for instructional aides
for pupils with exceptional needs who are not severely disabled, unit
rates for resource specialists, and unit rates for designated instruction
and services. Those unit rates would be based on amounts computed
by the superintendent for the 1995-96 fiscal year. Those unit rates
would be averaged for services to pupils who are not severely
disabled, except with respect to the unit rates for instructional aides.
The superintendent would be required to compute statewide
average unit rates for the purposes of equalization adjustments.
Based upon those computations, the superintendent would be
required, for the 1997-98 fiscal year only, to make computations to
determine the amount of equalization adjustments, if any, to be made
to the special education funding. These equalization adjustments
computed for the 1997-98 fiscal year would only be funded to the
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extent funds are appropriated for that purpose and would not create
any future entitlements for equalization.

(b) Commencing in the 1998-99 fiscal year and each fiscal year
thereafter, allocations of funds would be made to SELPAs and the
administrator of each SELPA would be responsible for the fiscal
administration of the annual budget allocation plan for special
education programs and the allocation of state and federal funds to
the school districts and county offices of education composing the
SELPA in accordance with the local plan.

(c) For the 1998-99 fiscal year, each SELPA would be entitled to,
at a minimum, an amount equal to the amount received per unit of
average daily attendance in the 1997-98 fiscal year from specified
state, local, and federal revenues for the purpose of special education
for preschool pupils (ages 3 to 5 years), special education for pupils
enrolled in kindergarten and grades 1 to 12, inclusive, and the
amounts received for equalization, as described in subdivision (a), as
adjusted for inflation, and equalization to the statewide target
amount, changes in enrollment, and for the incidence of special
disabilities, if applicable.

(d) Commencing with the 1999-2000 fiscal year and each fiscal
year thereafter, the amount of funding computed for each SELPA
would be subject to adjustment for changes in enrollment,
equalization to the statewide target amount, inflation, and for the
incidence of special disabilities, as specified. For purposes of
equalization, each SELPA that would receive an amount per unit of
average daily attendance for a fiscal year, as defined, that is below the
statewide target amount per unit of average daily attendance for
SELPAs, as computed, would be entitted to an equalization
adjustment for that fiscal year. Adjustments for equalization would
continue through and including the fiscal year in which all SELPAs
are funded, at a minimum, at the statewide target amount, as
adjusted for inflation. The superintendent would be required to
make various computations to determine the amounts available for
the purposes of equalization and the amount of the equalization
adjustment for each SELPA.

(e) Funding for licensed children’s institutions would continue to
be computed as required by existing law.

(f) The method of funding for nonpublic, nonsectarian school
contracts would be revised. The State Department of Education
would be required to administer an extraordinary cost pool to protect
SELPAs from the extraordinary costs associated with single
placements in nonpublic, nonsectarian schools. The Office of the
Legislative Analyst, the Department of Finance, and the State
Department of Education would be required to conduct a study, as
specified, of nonpublic school and nonpublic agency costs with a final
report to the appropriate policy and fiscal committees of the
Legislature on or before May 1, 1998.
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(g) Low-incidence funding would continue to be computed as
required by existing law.

(h) The method of allocating funds for regionalized operations
and services and the direct instructional support of program
specialists would be revised.

(2) This bill would require each SELPA to submit a revised local
plan on or before the time it is required to submit a local plan as
specified. Until the superintendent approves the revised local plan,
the SELPA would be required to continue to operate under the
reporting and accounting requirements prescribed by the State
Department of Education for the special education finance
provisions repealed by this bill. The department would be required
to issue transition guidelines on the accounting requirements that
SELPAs would be required to follow, including, but not necessarily
limited to, guidelines pertaining to accounting for instructional
personnel service units and caseloads. The bill would prohibit the
State Board of Education from approving any proposal to divide a
SELPA into 2 or more units unless either equalization among
SELPAs has been achieved or the division has no net impact on state
costs for special education, provided, however, that a proposal may
be approved if it was initially submitted prior to January 1, 1997.

(3) This bill would require each SELPA to administer the revised
local plans described in (2) and the allocation of funds. The bill would
require SELPAs that do not have approved revised local plans to
continue to distribute funds under the methods set forth in existing
law, as specified.

(4) This bill would revise the requirements for a SELPA that
requests a designation as a necessary small SELPA.

(5) This bill would repeal provisions requiring the termination of
the state’'s participation in special education programs for individuals
with exceptional needs between the ages of 3 and 5 years if certain
conditions occur.

(6) This bill would make some of the numerous necessary
conforming substantive and technical changes to provisions of law
relating to special education.

(7) To the extent that this bill would place new requirements on
SELPAs, school districts, and county offices of education with respect
to governance of SELPAs and the distribution of funds to SELPASs,
this bill would impose a state-mandated local program.

(8) The bill would make legislative findings and declarations that
the federal Individuals with Disabilities Education Act, as amended
by the Individuals with Disabilities Education Act Amendments of
1997, contains specified provisions and that state and local education
agencies are required to abide by federal laws.

(9) This bill would require the Office of the Legislative Analyst,
in conjunction with the Department of Finance and the State
Department of Education, to conduct a study of the distribution of
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severe and costly disabilities and the Office of the Legislative Analyst,
the Department of Finance, and the State Department of Education
to submit a report of their findings to the appropriate policy and fiscal
committees of the Legislature on or before June 1, 1998.

(20) This bill would require the State Department of Education
to convene a working group to develop recommendations for
improving the compliance of state and local education agencies with
state and federal special education laws and regulations and to submit
a report of the recommendations to the appropriate policy and fiscal
committees of the Legislature on or before September 1, 1998.

(11) The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for making that
reimbursement.

This bill would provide that no reimbursement is required by this
act for a specified reason.

(12) This bill would provide that funding for this bill is contingent
upon the enactment of an appropriation in the annual Budget Act,
but would appropriate $100,000 from specified federal funds for the
purpose of the Office of the Legislative Analyst, the Department of
Finance, and the State Department of Education conducting the
study of nonpublic school and nonpublic agency costs and $200,000
from specified federal funds for the purpose of the Office of the
Legislative Analyst contracting for the request for proposal and study
of the distribution of severe and costly disabilities.

Appropriation: yes.

The people of the State of California do enact as follows:

SECTION 1. (a) This act shall be known and may be cited as the
Poochigian and Davis Special Education Reform Act.

(b) The Legislature hereby finds and declares the following:

(1) On December 1, 1995, approximately 9.4 percent of the
5,467,224 pupils enrolled in kindergarten and grades 1 to 12, inclusive,
in California required some form of special education programming
or service.

(2) Significant inequities in funding for special education exist in
California. Special education funding derives from the value of a local
education agency’s various instructional personnel services unit rates
plus the funds it generates from multiplying the total unit values by
the agency’'s support services ratio. Since these values and ratios vary
greatly among the local education agencies, widely disparate funding
amounts are generated for the same type of program among local
education agencies.

(3) In the 1994-95 fiscal year, the following range in funding
amounts existed for each of the four types of instructional personnel
services units providing services to the nonseverely disabled:
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Unit Type Lowest Highest
Special classes and centers $31,137 $80,044
Resource specialists $26,064 $84,579
Designated instruction and services $30,080 $91,760
Instructional aides $9,601 $49,883

(4) The range in funding amounts in the 1994-95 fiscal year was
even greater for instructional personnel services units for special
education services for severely disabled pupils in special education
classes, as follows:

Unit Type Lowest Highest
Special classes and centers $31,137 $89,181
Instructional aides $9,601 $55,577

(5) Equalization aid has not been provided to correct the
disparities in special education funding since the Master Plan for
Special Education was enacted for statewide implementation in 1980.
Consequently, funding figures, based primarily on expenditures
made in the base year 1979-80, are still being used.

(6) In recent years, some additional money has been provided to
school districts to equalize revenue limit funding for regular
education programs, and school districts with lower base revenue
limits have had those revenue limits increased, resulting in those
school districts attaining a base revenue limit that is closer to the
statewide average.

(7) In February 1994, the Legislative Analyst, in the “Analysis of
the 1994-95 Budget Bill,” cited a number of major problems with the
state’s current special education funding formula. Among the
shortfalls cited included:

(A) Unijustified funding variation among local education agencies.

(B) Unnecessary complexity.

(C) Constraint on local innovation and on responses to changing
requirements.

(D) Inappropriate fiscal incentives related to special education
placements.

(8) The current method of funding special education programs
unduly influences the manner and methods through which special
education services are provided and inhibits the ability of local
education agencies to appropriately individualize the provision of
special education services to individuals with exceptional needs.

(9) Existing law provides for the annual calculation of additional
instructional personnel services necessary to address the enrollment
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growth in special education programs. Over the last four years, the
number of additional instructional personnel service units actually
funded to address the enrollment growth has been well under
one-half the number for which the calculation provides:

Fiscal Calculated Amount Percent
Year Need Funded Funded
1993-94 $ 87,259,893 $ 30,376,332 34.8
1994-95 106,704,203 51,947,000 48.7
1995-96 99,634,692 31,589,000 31.7
1996-97 134,444,158 56,887,715 42.3

(10) Individuals with exceptional needs and their families are
protected by provisions of the Individuals with Disabilities Education
Act (20 U.S.C. Sec. 1400 et seq.), Section 504 of the Rehabilitation Act
of 1973 (29 U.S.C. Sec. 794), the Americans with Disabilities Act of
1990 (42 U.S.C. Sec. 12101 et seq.), and federal regulations relating
thereto. These protections include, but are not limited to, the
following:

(A) Individuals with exceptional needs shall be identified, located,
and appropriately evaluated in a nondiscriminatory manner.

(B) Individuals with exceptional needs have the right to a free
appropriate  public education pursuant to an individualized
education  program  developed by local education agency
representatives in partnership with the individual’'s parents.

(C) Individuals with exceptional needs and their families shall
receive prior notification whenever a local educational agency
intends or refuses to initiate the evaluation of the individual with
exceptional needs.

(D) Whenever a local educational agency intends to change the
educational placement of an individual with exceptional needs, the
individual with exceptional needs and his or her family may review
the contents of any records or other materials used to make
educational decisions regarding the individual with exceptional
needs.

(E) Due process protections, including the protection of seeking
redress in the courts.

(11) The protections set forth in paragraph (10) and other
requirements of federal law and regulations shall not be adversely
affected or negated by any changes to state law which may occur
from this act.

SEC. 2. 1t is the intent of the Legislature, in enacting this act, to
accomplish the following:

(a) To establish a funding mechanism that:
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(1) Ensures greater equity in funding among special education
local plan areas so that pupils with exceptional needs receive the
necessary level of services regardless of their geographical location.

(2) Eliminates financial incentives to inappropriately place pupils
in special education programs.

(3) Recognizes the interaction among funding for special
education programs and services, revenue limits for school districts,
and funding for categorical programs.

(4) Phases in the newly developed funding formula on a gradual
basis so as not to disrupt educational services to pupils enrolled in
general or special education programs.

(5) Requires fiscal and program accountability in a manner that
ensures effective services are provided to pupils who require special
education services in compliance with federal laws and regulations
and ensures that federal and state funds are used for the intended
special education purposes.

(6) Establishes a funding formula that is understandable and
avoids unnecessary complexity.

(b) To recognize and establish the following principles to guide
the new funding mechanism:

(1) Allocations to special education local plan areas encourage and
support an areawide approach to service delivery that incorporates
collaborative administration and coordination of special education
services within an area, allows for the tailoring of the organizational
structures to differing population densities and demographic
attributes, and provides local flexibility for the planning and
provision of special education services in an efficient and
cost-effective manner.

(2) Allocations to special education local plan areas are best based
on a neutral factor such as total pupil population in the special
education local plan area.

(3) Local education agencies need the flexibility to adopt
innovative approaches to the delivery of special education services.

(c) It is also the intent of the Legislature that alternative delivery
systems that include effective schoolwide and districtwide screening
practices, the development of effective teaching and intervention
strategies, and regular and special education program collaboration,
including team teaching, consultation, and home-school
partnerships, be fully utilized in the identification process so as to
prevent pupils from needing special education services.

(d) It is further the intent of the Legislature that the new funding
mechanism based on total pupil population, does not create, in any
way, a disincentive to identify and serve pupils with exceptional
needs or eliminate or reduce the continuum of placement options.

SEC. 3. The Legislature further finds and declares as follows:

(@) It is the intent of the Legislature to equalize special education
program funding imbalances among local education agencies in the
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1997-98 fiscal year, pursuant to Chapter 7.1 (commencing with

Section 56835) of Part 30 of the Education Code, only to the extent
that funds are provided for that purpose in the Budget Act of 1997 or
in this act. It is further the intent of the Legislature to implement a

population-based funding formula in the 1998-99 fiscal year, pursuant
to Chapter 7.2 (commencing with Section 56836) of Part 30 of the

Education Code, to allocate special education program funds instead
of instructional personnel service units to the special education local
plan areas, and to equalize per-pupil funding among the special
education local plan areas over a multiyear period, only to the extent
that funds are appropriated for those purposes in the annual Budget
Act.

(b) As part of the new special education funding system, this act
proposes to achieve local administrative savings by simplifying the
administrative processes of the current funding system that govern
the activities of special education local plan areas, school districts, and
county offices of education. Specifically, this act eliminates the
process-intensive J-50 claim system that drains local resources away
from providing services to completing numerous, lengthy reports in
order to secure state funding for special education. To ensure
program accountability when the resource-based funding system is
replaced by the population-based funding system, this act also
provides for additional information to be included in each local plan
that will provide the public and other units of government specific
information on how services shall be provided and funded. The
Legislature finds and declares that the administrative savings
resulting from this act will more than offset any increased costs from
any new administrative workload resulting from this act.

(c) It is further the intent of the Legislature that the funds
provided for equalization entitlements pursuant to this act shall fully
compensate any mandated costs associated with maintaining pupil
caseload for the purpose of any cost claim filed with the Commission
on State Mandates.

SEC. 4. Section 44903.7 of the Education Code is amended to
read:

44903.7. When a local plan for the education of individuals with
exceptional needs is developed or revised pursuant to Chapter 2.5
(commencing with Section 56195) of Part 30, the following provisions
shall apply:

(&) Whenever any certificated employee, who is performing
service for one employer, is terminated, reassigned, or transferred,
or becomes an employee of another employer because of the
reorganization of special education programs pursuant to Chapter
797 of the Statutes of 1980, the employee shall be entitled to the
following:

(1) The employee shall retain the seniority date of his or her
employment with the district or county office from which he or she
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was terminated, reassigned, or transferred, in accordance with
Section 44847. In the case of termination, permanent employees shall
retain the rights specified in Section 44956 or, in the case of
probationary employees, Sections 44957 and 44958, with the district
or county office initiating the termination pursuant to Section 44955.

(2) The reassignment, transfer, or new employment caused by the
reorganization of special education programs pursuant to Chapter
797 of the Statutes of 1980, shall not affect the seniority or
classification of certificated employees already attained in any school
district that undergoes the reorganization. These employees shall
have the same status with respect to their seniority or classification,
with the new employer, including time served as probationary
employees. The total number of years served as a certificated
employee with the former district or county office shall be credited,
year for year, for placement on the salary schedule of the new district
or county office.

(b) All certificated employees providing service to individuals
with exceptional needs shall be employed by a county office of
education or an individual school district. Special education local plan
areas or responsible local agencies resulting from local plans for the
education of individuals with exceptional needs formulated in
accordance with Part 30 (commencing with Section 56000) shall not
be considered employers of certificated personnel for purposes of
this section.

(c) Subsequent to the reassignment or transfer of any certificated
employee as a result of the reorganization of special education
programs, pursuant to Chapter 797 of the Statutes of 1980, that
employee shall have priority, except as provided in subdivision (d),
in being informed of and in filling certificated positions in special
education in the areas in which the employee is certificated within
the district or county office by which the -certificated employee is
then currently employed. This priority shall expire 24 months after
the date of reassignment or transfer, and may be waived by the
employee during that time period.

(d) A certificated employee who has served as a special education
teacher in a district or county office and has been terminated from
his or her employment by that district or county office pursuant to
Section 44955, shall have first priority in being informed of and in
filling vacant certificated positions in special education, for which the
employee is certificated and was employed, in any other county
office or school district that provides the same type of special
education programs and services for the pupils previously served by
the terminated employee. For a period of 39 months for permanent
employees and 24 months for probationary employees from the date
of termination, the employee shall have the first priority right to
reappointment as provided in this section, if the employee has not
attained the age of 65 years before reappointment.
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SEC. 5. Section 489155 of the Education Code is amended to
read:

48915.5. (a) In a matter involving a pupil with previously
identified exceptional needs who is currently enrolled in a special
education program, the governing board may order the pupil
expelled pursuant to subdivision (b) or (d) of Section 48915 only if
all of the following conditions are met:

(1) An individualized education program team meeting is held
and conducted pursuant to Article 3 (commencing with Section
56340) of Chapter 2 of Part 30.

(2) The team determines that the misconduct was not caused by,
or was not a direct manifestation of, the pupil’s identified disability.

(3) The team determines that the pupil had been appropriately
placed at the time the misconduct occurred.

The term “pupil with previously identified exceptional needs,” as
used in this section, means a pupil who meets the requirements of
Section 56026 and who, at the time the alleged misconduct occurred,
was enrolled in a special education program, including enrollment in
nonpublic schools pursuant to Section 56365 and state special schools.

(b) For purposes of this section, all applicable procedural
safeguards prescribed by federal and state law and regulations apply
to proceedings to expel pupils with previously identified exceptional
needs, except that, notwithstanding Section 56321, subdivision (e) of
Section 56506, or any other provision of law, parental consent is not
required prior to conducting a preexpulsion educational assessment
pursuant to subdivision (e), or as a condition of the final decision of
the local board to expel.

(c) Each local educational agency, pursuant to the requirements
of Section 56195.8, shall develop procedures and timelines governing
expulsion procedures for individuals with exceptional needs.

(d) The parent of each pupil with previously identified
exceptional needs has the right to participate in the individualized
education program team meeting conducted pursuant to subdivision
(@) preceding the commencement of expulsion proceedings,
following the completion of a preexpulsion assessment pursuant to
subdivision (e), through actual participation, representation, or a
telephone conference call. The meeting shall be held at a time and
place mutually convenient to the parent and local educational
agency within the period, if any, of the pupil's preexpulsion
suspension. A telephone conference call may be substituted for the
meeting. Each parent shall be notified of his or her right to
participate in the meeting at least 48 hours prior to the meeting.
Unless a parent has requested a postponement, the meeting may be
conducted without the parent’s participation, if the notice required
by this subdivision has been provided. The notice shall specify that
the meeting may be held without the parent’s participation, unless
the parent requests a postponement for up to three additional
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schooldays pursuant to this subdivision. Each parent may request that
the meeting be postponed for up to three additional schooldays. If a
postponement has been granted, the local educational agency may
extend any suspension of a pupil for the period of postponement if

the pupil continues to pose an immediate threat to the safety of

himself, herself, or others and the local educational agency notifies

the parent that the suspension will be continued during the

postponement. However, the suspension shall not be extended
beyond 10 consecutive schooldays unless agreed to by the parent, or
by a court order. If a parent who has received proper notice of the

meeting refuses to consent to an extension beyond 10 consecutive
schooldays and chooses not to participate, the meeting may be
conducted without the parent’s participation.

(e) In determining whether a pupil should be expelled, the
individualized education program team shall base its decision on the
results of a preexpulsion educational assessment conducted in
accordance with the guidelines of Section 104.35 of Title 34 of the
Code of Federal Regulations, which shall include a review of the
appropriateness of the pupil's placement at the time of the alleged
misconduct, and a determination of the relationship, if any, between
the pupil’'s behavior and his or her disability.

In addition to the preexpulsion educational assessment results, the
individualized education program team shall also review and
consider the pupil's health records and school discipline records. The
parent, pursuant to Section 300.504 of Title 34 of the Code of Federal
Regulations, is entitled to written notice of the local educational
agency’s intent to conduct a preexpulsion assessment. The parent
shall make the pupil available for the assessment at a site designated
by the local educational agency without delay. The parent’s right to
an independent assessment under Section 56329 applies despite the
fact that the pupil has been referred for expulsion.

(f) If the individualized education program team determines that
the alleged misconduct was not caused by, or a direct manifestation
of, the pupil's disability, and if it is determined that the pupil was
appropriately placed, the pupil shall be subject to the applicable
disciplinary actions and procedures prescribed under this article.

(g) The parent of each pupil with previously identified
exceptional needs has the right to a due process hearing conducted
pursuant to Section 1415 of Title 20 of the United States Code if the
parent disagrees with the decision of the individualized education
program team made pursuant to subdivision (f), or if the parent
disagrees with the decision to rely upon information obtained, or
proposed to be obtained, pursuant to subdivision (e).

(h) No expulsion hearing shall be conducted for an individual with
exceptional needs until all of the following have occurred:

(1) A preexpulsion assessment is conducted.
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(2) The individualized education program team meets pursuant
to subdivision (a).

(3) Due process hearings and appeals, if initiated pursuant to
Section 1415 of Title 20 of the United States Code, are completed.

(i) Pursuant to subdivision (a) of Section 48918, the statutory
times prescribed for expulsion proceedings for individuals with
exceptional needs shall commence after the completion of
paragraphs (1), (2), and (3) in subdivision (h).

@) If an individual with exceptional needs is excluded from
schoolbus transportation, the pupil is entitled to be provided with an
alternative form of transportation at no cost to the pupil or parent.

SEC. 6. Section 56100 of the Education Code is amended to read:

56100. The State Board of Education shall do all of the following:

(@) Adopt rules and regulations necessary for the efficient
administration of this part.

(b) Adopt criteria and procedures for the review and approval by
the board of local plans. Local plans may be approved for up to four
years.

(c) Adopt size and scope standards for determining the efficacy
of local plans submitted by special education local plan areas,
pursuant to subdivision (a) of Section 56195.1.

(d) Provide review, upon petition, to any district, special
education local plan area, or county office that appeals a decision
made by the department that affects its providing services under this
part except a decision made pursuant to Chapter 5 (commencing
with Section 56500).

(e) Review and approve a program evaluation plan for special
education programs provided by this part in accordance with
Chapter 6 (commencing with Section 56600). This plan may be
approved for up to three years.

() Recommend to the Commission on Teacher Credentialing the
adoption of standards for the certification of professional personnel
for special education programs conducted pursuant to this part.

(g) Adopt regulations to provide specific procedural criteria and
guidelines for the identification of pupils as individuals with
exceptional needs.

(h) Adopt  guidelines of reasonable pupil progress and
achievement for individuals with exceptional needs. The guidelines
shall be developed to aid teachers and parents in assessing an
individual pupil's education program and the appropriateness of the
special education services.

() In accordance with the requirements of federal law, adopt
regulations for all educational programs for individuals with
exceptional needs, including programs administered by other state
or local agencies.

() Adopt uniform rules and regulations relating to parental due
process rights in the area of special education.
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(k) Adopt rules and regulations regarding the ownership and
transfer of materials and equipment, including facilities, related to
transfer of programs, reorganization, or restructuring of special
education local plan areas.

SEC. 7. Section 56140 of the Education Code is amended to read:

56140. County offices shall do all of the following:

(a) Initiate and submit to the superintendent a countywide plan
for special education which demonstrates the coordination of all local
plans submitted pursuant to Section 56200 and which ensures that all
individuals with exceptional needs residing within the county,
including those enrolled in alternative education programs,
including, but not limited to, alternative schools, charter schools,
opportunity schools and classes, community day schools operated by
school districts, community schools operated by county offices of
education, and juvenile court schools, will have access to appropriate
special education programs and related services. However, a county
office shall not be required to submit a countywide plan when all the
districts within the county elect to submit a single local plan.

(b) Within 45 days, approve or disapprove any proposed local plan
submitted by a district or group of districts within the county or
counties. Approval shall be based on the capacity of the district or
districts to ensure that special education programs and services are
provided to all individuals with exceptional needs.

(1) If approved, the county office shall submit the plan with
comments and recommendations to the superintendent.

(2) If disapproved, the county office shall return the plan with
comments and recommendations to the district. This district may
immediately appeal to the superintendent to overrule the county
office’s disapproval. The superintendent shall make a decision on an
appeal within 30 days of receipt of the appeal.

(3) A local plan may not be implemented without approval of the
plan by the county office or a decision by the superintendent to
overrule the disapproval of the county office.

(c) Participate in the state onsite review of the district's
implementation of an approved local plan.

(d) Join with districts in the county which elect to submit a plan
or plans pursuant to subdivision (c) of Section 56195.1. Any plan may
include more than one county, and districts located in more than one
county. Nothing in this subdivision shall be construed to limit the
authority of a county office to enter into other agreements with these
districts and other districts to provide services relating to the
education of individuals with exceptional needs.

SEC. 8. Section 56156.5 of the Education Code is amended to
read:

56156.5. (a) Each district, special education local plan area, or
county office shall be responsible for providing appropriate
education to individuals with exceptional needs residing in licensed
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children’s institutions and foster family homes located in the
geographical area covered by the local plan.

(b) In multidistrict and district and county office local plan areas,
local written agreements shall be developed, pursuant to subdivision
() of Section 56195.7, to identify the public education entities that
will provide the special education services.

(c) If there is no local agreement, special education services for
individuals with exceptional needs residing in licensed children’s
institutions shall be the responsibility of the county office in the
county in which the institution is located, if the county office is part
of the special education local plan area, and special education
services for individuals with exceptional needs residing in foster
family homes shall be the responsibility of the district in which the
foster family home is located. If a county office is not a part of the
special education local plan area, special education services for
individuals with exceptional needs residing in licensed children’s
institutions, pursuant to this subdivision, shall be the responsibility of
the responsible local agency or other administrative entity of the
special education local plan area. This program responsibility shall
continue until the time local written agreements are developed
pursuant to subdivision (f) of Section 56195.7.

SEC. 9. Section 56167 of the Education Code is amended to read:

56167. (a) Individuals with exceptional needs who are placed in
a public hospital, state licensed children’s hospital, psychiatric
hospital, proprietary hospital, or a health facility for medical purposes
are the educational responsibility of the district, special education
local plan area, or county office in which the hospital or facility is
located, as determined in local written agreements pursuant to
subdivision (e) of Section 56195.7.

(b) For the purposes of this part, “health facility” shall have the
definition set forth in Sections 1250, 1250.2, and 1250.3 of the Health
and Safety Code.

SEC. 10. Article 6 (commencing with Section 56170) of Chapter
2 of Part 30 of the Education Code is repealed.

SEC. 11. Section 56190 of the Education Code is amended to read:

56190. Each plan submitted under Section 56195.1 shall establish
a community advisory committee. The committee shall serve only in
an advisory capacity.

SEC. 12. Chapter 2.5 (commencing with Section 56195) is added
to Part 30 of the Education Code, to read:

CHAPTER2.5. (OVERNANCE
Article 1. Local Plans
56195. Each special education local plan area, as defined in

subdivision (d) of Section 56195.1, shall administer local plans
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submitted pursuant to Chapter 3 (commencing with Section 56200)
and shall administer the allocation of funds pursuant to Chapter 7.2
(commencing with Section 56836).

56195.1. The governing board of a district shall elect to do one of
the following:

(a) If of sufficient size and scope, under standards adopted by the
board, submit to the superintendent a local plan for the education of
all individuals with exceptional needs residing in the district in
accordance with Chapter 3 (commencing with Section 56200).

(b) In conjunction with one or more districts, submit to the
superintendent a local plan for the education of individuals with
exceptional needs residing in those districts in accordance with
Chapter 3 (commencing with Section 56200). The plan shall include,
through joint powers agreements or other contractual agreements,
all the following:

(1) Provision of a governance structure and any necessary
administrative support to implement the plan.

(2) Establishment of a system for determining the responsibility
of participating agencies for the education of each individual with
exceptional needs residing in the special education local plan area.

(3) Designation of a responsible local agency or alternative
administrative entity to perform functions such as the receipt and
distribution of funds, provision of administrative support, and
coordination of the implementation of the plan. Any participating
agency may perform any of these services required by the plan.

(c) Join with the county office, to submit to the superintendent a
local plan in accordance with Chapter 3 (commencing with Section
56200) to assure access to special education and services for all
individuals with exceptional needs residing in the geographic area
served by the plan. The county office shall coordinate the
implementation of the plan, unless otherwise specified in the plan.
The plan shall include, through contractual agreements, all of the
following:

(1) Establishment of a system for determining the responsibility
of participating agencies for the education of each individual with
exceptional needs residing in the geographical area served by the
plan.

(2) Designation of the county office, of a responsible local agency,
or of any other administrative entity to perform functions such as the
receipt and distribution of funds, provision of administrative support,
and coordination of the implementation of the plan. Any
participating agency may perform any of these services required by
the plan.

(d) The service area covered by the local plan developed under
subdivision (a), (b), or (c) shall be known as the special education
local plan area.
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(e) Nothing in this section shall be construed to limit the authority
of a county office and a school district or group of school districts to
enter into contractual agreements for services relating to the
education of individuals with exceptional needs; provided that,
except for instructional personnel service units serving infants, until
a special education local plan area adopts a revised local plan
approved pursuant to Section 56836.03, the county office of education
or school district that reports a unit for funding shall be the agency
that employs the personnel who staff the unit, unless the combined
unit rate and support service ratio of the nonemploying agency is
equal to or lower than that of the employing agency and both
agencies agree that the nonemploying agency will report the unit for
funding.

56195.3. In developing a local plan under Section 56195.1, each
district shall do the following:

(a) Involve special and general teachers selected by their peers
and parents selected by their peers in an active role.

(b) Cooperate with the county office and other school districts in
the geographic areas in planning its option under Section 56195.1 and
each fiscal year, notify the department, impacted special education
local plan areas, and participating county offices of its intent to elect
an alternative option from those specified in Section 56195.1, at least
one year prior to the proposed effective date of the implementation
of the alternative plan.

(c) Cooperate with the county office to assure that the plan is
compatible with other local plans in the county and any county plan
of a contiguous county.

(d) Submit to the county office for review any plan developed
under subdivision (a) or (b) of Section 56195.1.

56195.5. (a) Each county office and district governing board
shall have authority over the programs it directly maintains,
consistent with the local plan submitted pursuant to Section 56195.1.
In counties with more than one special education local plan area for
which the county office provides services, relevant provisions of
contracts between the county office and its employees governing
wages, hours, and working conditions shall supersede like provisions
contained in a plan submitted under Section 56195.1.

(b) Any county office or district governing board may provide for
the education of individual pupils in special education programs
maintained by other districts or counties, and may include within the
special education programs pupils who reside in other districts or
counties. Section 46600 shall apply to interdistrict attendance
agreements for programs conducted pursuant to this part.
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Article 2. Local Requirements

56195.7. In addition to the provisions required to be included in
the local plan pursuant to Chapter 3 (commencing with Section
56200), each special education local plan area that submits a local plan
pursuant to subdivision (b) of Section 56195.1 and each county office
that submits a local plan pursuant to subdivision (c) of Section 56195.1
shall develop written agreements to be entered into by entities
participating in the plan. The agreements need not be submitted to
the superintendent. These agreements shall include, but not be
limited to, the following:

(&) A coordinated identification, referral, and placement system
pursuant to Chapter 4 (commencing with Section 56300).

(b) Procedural safeguards pursuant to Chapter 5 (commencing
with Section 56500).

(c) Regionalized services to local programs, including, but not
limited to, all of the following:

(1) Program specialist service pursuant to Section 56368.

(2) Personnel development, including training for staff, parents,
and members of the community advisory committee pursuant to
Article 3 (commencing with Section 56240).

(3) Evaluation pursuant to Chapter 6 (commencing with Section
56600).

(4) Data collection and development of management information
systems.

(5) Curriculum development.

(6) Provision for ongoing review of programs conducted, and
procedures utilized, under the local plan, and a mechanism for
correcting any identified problem.

(d) A description of the process for coordinating services with
other local public agencies that are funded to serve individuals with
exceptional needs.

(e) A description of the process for coordinating and providing
services to individuals with exceptional needs placed in public
hospitals, proprietary hospitals, and other residential medical
facilities pursuant to Article 5.5 (commencing with Section 56167) of
Chapter 2.

(f) A description of the process for coordinating and providing
services to individuals with exceptional needs placed in licensed
children’s institutions and foster family homes pursuant to Article 5
(commencing with Section 56155) of Chapter 2.

(g) A description of the process for coordinating and providing
services to individuals with exceptional needs placed in juvenile
court schools or county community schools pursuant to Section 56150.

(h) A budget for special education and related services that shall
be maintained by the special education local plan area and be open
to the public covering the entities providing programs or services
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within the special education local plan area. The budget language
shall be presented in a form that is understandable by the general
public. For each local educational agency or other entity providing
a program or service, the budget, at minimum, shall display the
following:

(1) Expenditures by object code and classification for the previous
fiscal year and the budget by the same object code classification for
the current fiscal year.

(2) The number and type of certificated instructional and support
personnel, including the type of class setting to which they are
assigned, if appropriate.

(3) The number of instructional aides and other qualified
classified personnel.

(4) The number of enrolled individuals with exceptional needs
receiving each type of service provided.

56195.8. (a) Each entity providing special education under this
part shall adopt policies for the programs and services it operates,
consistent with agreements adopted pursuant to subdivision (b) or
(c) of Section 56195.1 or Section 56195.7. The policies need not be
submitted to the superintendent.

(b) The policies shall include, but not be limited to, all of the
following:

(1) Nonpublic, nonsectarian services, including those provided
pursuant to Sections 56365 and 56366.

(2) Review, at a general education or special education teacher’s
request, of the assignment of an individual with exceptional needs to
his or her class and a mandatory meeting of the individualized
education program team if the review indicates a change in the
pupil's placement, instruction, related services, or any combination
thereof. The procedures shall indicate which personnel are
responsible for the reviews and a timetable for completion of the
review.

(3) Procedural safeguards pursuant to Chapter 5 (commencing
with Section 56500).

(4) Resource specialists pursuant to Section 56362.

(5) Transportation, where appropriate, which describes how
special education transportation is coordinated with  regular
home-to-school transportation. The policy shall set forth criteria for
meeting the transportation needs of special education pupils. The
policy shall include procedures to ensure compatibility between
mobile seating devices, when used, and the securement systems
required by Federal Motor Vehicle Safety Standard No. 222 (49
C.F.R. 571.222) and to ensure that schoolbus drivers are trained in the
proper installation of mobile seating devices in the securement
systems.

(6) Information on the number of individuals with exceptional
needs who are being provided special education and related services.
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(7) Caseloads pursuant to Chapter 4.45 (commencing with
Section 56440) of Part 30. The policies, with respect to caseloads, shall
not be developed until guidelines or proposed regulations are issued
pursuant to Section 56441.7. The guidelines or proposed regulations
shall be considered when developing the caseload policy. A
statement of justification shall be attached if the local caseload policy
exceeds state guidelines or proposed regulations.

(c) The policies may include, but are not limited to, provisions for
involvement of district and county governing board members in any
due process hearing procedure activities conducted pursuant to, and
consistent with, state and federal law.

56195.9. The plan for special education shall be developed and
updated cooperatively by a committee of representatives of special
and regular teachers and administrators selected by the groups they
represent and with participation by parent members of the
community advisory committee, or parents selected by the
community advisory committee, to ensure adequate and effective
participation and communication.

SEC. 13. Section 56200 of the Education Code is amended to read:

56200. Each local plan submitted to the superintendent under
this part shall contain all the following:

(a) Compliance assurances, including general compliance with
the Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400
et seq.), Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. Sec.
794), and this part.

(b) A description of services to be provided by each district and
county office. This description shall demonstrate that all individuals
with exceptional needs shall have access to services and instruction
appropriate to meet their needs as specified in their individualized
education programs.

(c) (1) A description of the governance and administration of the
plan, including the role of county office and district governing board
members.

(2) Multidistrict plans, submitted pursuant to subdivision (b) or
(c) of Section 56170, shall specify the responsibilities of each
participating county office and district governing board in the
policymaking process, the responsibiliies of the superintendents of
each participating district and county in the implementation of the
plan, and the responsibilities of district and county administrators of
special education in coordinating the administration of the local plan.

(d) Copies of joint powers agreements or contractual agreements,
as appropriate, for districts and counties that elect to enter into those
agreements pursuant to subdivision (b) or (c) of Section 56170.

(e) An annual budget plan to allocate instructional personnel
service units, support services, and transportation services directly to
entities operating those services and to allocate regionalized services
funds to the county office, responsible local agency, or other
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alternative administrative structure. The annual budget plan shall be
adopted at a public hearing held by the district, special education
local plan area, or county office, as appropriate. Notice of this hearing
shall be posted in each school in the local plan area at least 15 days
prior to the hearing. The annual budget plan may be revised during
the fiscal year, and these revisions may be submitted to the
superintendent as amendments to the allocations set forth in the
plan. However, the revisions shall, prior to submission to the

superintendent, be approved according to the policymaking process,
established pursuant to paragraph (2) of subdivision (c).

() Verification that the plan has been reviewed by the
community advisory committee and that the committee had at least
30 days to conduct this review prior to submission of the plan to the
superintendent.

(@) A description of the identification, referral, assessment,
instructional planning, implementation, and review in compliance
with Chapter 4 (commencing with Section 56300).

(h) A description of the process being utilized to meet the
requirements of Section 56303.

(i) A description of the process being utilized to meet the
requirements of the California Early Intervention Services Act, Title
14 (commencing with Section 95000) of the Government Code.

SEC. 14. Section 56202 is added to the Education Code, to read:

56202. This article shall only apply to districts, county offices, and
special education local plan areas that have not had a revised local
plan approved pursuant to Section 56836.03.

This article shall become inoperative on July 1, 2003, and, as of
January 1, 2004, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 2004, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 15. Article 1.1 (commencing with Section 56205) is added
to Chapter 3 of Part 30 of the Education Code, to read:

Article 1.1. State Requirements

56205. Each special education local plan area shall submit a local
plan to the superintendent under this part. The local plan shall
contain all the following:

(@) Compliance assurances, including general compliance with
the Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400
et seq.), Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. Sec.
794), the Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12101
et seq.), federal regulations relating thereto, and this part.

(b) (1) A description of the governance and administration of the
plan, including identification of the governing body of a multidistrict
plan or the individual responsible for administration in a single
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district plan, and a description of the elected officials to whom the
governing body or individual is responsible.

(2) A description of the regionalized operations and services listed
in Section 56836.23 and the direct instructional support provided by
program specialists in accordance with Section 56368 to be provided
through the plan.

(3) Multidistrict plans, submitted pursuant to subdivision (b) or
(c) of Section 56195.1, shall specify the responsibilities of each
participating county office and district governing board in the
policymaking process, the responsibilities of the superintendents of
each participating district and county in the implementation of the
plan, and the responsibilities of district and county administrators of
special education in coordinating the administration of the local plan.

(4) Multidistrict plans, submitted pursuant to subdivision (b) or
(c) of Section 56195.1, shall identify the respective roles of the
administrative unit and the administrator of the special education
local plan area and the individual local education agencies within the
special education local plan area in relation to the following:

(A) The hiring, supervision, evaluation, and discipline of the
administrator of the special education local plan area and staff
employed by the administrative unit in support of the local plan.

(B) The allocation from the state of federal and state funds to the
special education local plan area or to local education agencies within
the special education local plan area.

(C) The operation of special education programs.

(D) Monitoring the appropriate use of federal, state, and local
funds allocated for special education programs.

(E) The preparation of program and fiscal reports required of the
special education local plan area by the state.

(5) The description of the governance and administration of the
plan, and the policymaking process, shall be consistent with
subdivision (f) of Section 56001, subdivision (a) of Section 56195.3,
and Section 56195.9 and shall reflect a schedule of regular
consultations regarding policy and budget development with
representatives of special and regular teachers and administrators
selected by the groups they represent and parent members of the
community advisory committee established pursuant to Article 7
(commencing with Section 56190) of Chapter 2.

(c) A description of the method by which members of the public,
including parents or guardians of individuals with exceptional needs
who are receiving services under the plan, may address questions or
concerns to the governing body or individual identified in paragraph
(1) of subdivision (b).

(d) A description of an alternative resolution process, including
mediation and final and binding arbitration to resolve disputes over
the distribution of funding, the responsibility for service provision,
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and other activities specified within the plan. Any arbitration shall be
conducted by the department.

(e) Copies of joint powers agreements or contractual agreements,
as appropriate, for districts and counties that elect to enter into those
agreements pursuant to subdivision (b) or (c) of Section 56195.1.

() An annual budget allocation plan that shall be adopted at a
public hearing held by the special education local plan area. Notice
of this hearing shall be posted in each school in the local plan area at
least 15 days prior to the hearing. The annual budget allocation plan
may be revised during any fiscal year, and these revisions may be
submitted to the superintendent as amendments to the allocations set
forth in the local plan. However, the revisions shall, prior to
submission to the superintendent, be approved according to the
policymaking process established pursuant to paragraph (3) of
subdivision (b) and consistent with subdivision (f) of Section 56001
and Section 56222. The annual budget plan shall separately identify
the allocations for all of the following:

(1) Funds received in accordance with Chapter 7.2 (commencing
with Section 56836).

(2) Administrative costs of the plan.

(3) Special education services to pupils with severe disabilities and
low incidence disabilities.

(4) Special education services to pupils with nonsevere
disabilities.

(5) Supplemental aids and services to meet the individual needs
of pupils placed in regular education classrooms and environments.

(6) Regionalized operations and services, and direct instructional
support by program specialists in accordance with Article 6
(commencing with Section 56836.23) of Chapter 7.2.

(7) The use of property taxes allocated to the special education
local plan area pursuant to Section 2572.

(g) An annual service plan shall be adopted at a public hearing
held by the special education local plan area. Notice of this hearing
shall be posted in each school in the special education local plan area
at least 15 days prior to the hearing. The annual service plan may be
revised during any fiscal year, and these revisions may be submitted
to the superintendent as amendments to the plan. However, the
revisions shall, prior to submission to the superintendent, be
approved according to the policymaking process established
pursuant to paragraph (3) of subdivision (b) and consistent with
subdivision (f) of Section 56001 and Section 56222. The annual service
plan shall include a description of services to be provided by each
district and county office, including the nature of the services and the
location at which the services will be provided, including alternative
schools, charter schools, opportunity schools and classes, community
day schools operated by school districts, community schools operated
by county offices of education, and juvenile court schools regardless
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of whether the district or county office of education is participating
in the local plan. This description shall demonstrate that all
individuals with exceptional needs shall have access to services and
instruction appropriate to meet their needs as specified in their
individualized education programs.

(h) Verification that the plan has been reviewed by the
community advisory committee and that the committee had at least
30 days to conduct this review prior to submission of the plan to the
superintendent.

(i) A description of the identification, referral, assessment,
instructional planning, implementation, and review in compliance
with Chapter 4 (commencing with Section 56300).

() A description of the process being utilized to meet the
requirements of Section 56303.

(k) A description of the process being utlized to meet the
requirements of the California Early Intervention Services Act, Title
14 (commencing with Section 95000) of the Government Code.

() The local plan, budget allocation plan, and annual service plan
shall be written in language that is understandable to the general
public.

56206. As a part of the local plan submitted pursuant to Section
56205, each special education local plan area shall describe how
specialized equipment and services will be distributed within the
local plan area in a manner that minimizes the necessity to serve
pupils in isolated sites and maximizes the opportunities to serve
pupils in the least restrictive environments.

56207. (a) No educational programs and services already in
operation in school districts or a county office of education pursuant
to Part 30 (commencing with Section 56000) shall be transferred to
another school district or a county office of education or from a
county office of education to a school district unless the special
education local plan area has developed a plan for the transfer which
addresses, at a minimum, all of the following:

(1) Pupil needs.

(2) The availability of the full continuum of services to affected
pupils.

(3) The functional continuation of the current individualized
education programs of all affected pupils.

(4) The provision of services in the least restrictive environment
from which affected pupils can benefit.

(5) The maintenance of all appropriate support services.

(6) The assurance that there will be compliance with all federal
and state laws and regulations and special education local plan area
policies.

(7) The means through which parents and staff were represented
in the planning process.
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(b) The date on which the transfer will take effect may be no
earlier than the first day of the second fiscal year beginning after the
date on which the sending or receiving agency has informed the
other agency and the governing body or individual identified in
paragraph (1) of subdivision (b) of Section 56205, unless the
governing body or individual identified in paragraph (1) of
subdivision (b) of Section 56205 unanimously approves the transfer
taking effect on the first day of the first fiscal year following that date.

(c) If either the sending or receiving agency disagree with the
proposed transfer, the matter shall be resolved by the alternative
resolution process established pursuant to subdivision (d) of Section
56205.

56208. This article shall apply to special education local plan areas
that are submitting a revised local plan for approval pursuant to
Section 56836.03 or that have an approved revised local plan pursuant
to Section 56836.03.

SEC. 16. Section 56210 of the Education Code is amended to read:

56210. (a) It is the intent of the Legislature in enacting this
article to ensure that individuals with exceptional needs residing in
special education local plan areas with small or sparse populations
have equitable access to the programs and services they may require.
It is further the intent of the Legislature to provide a guaranteed
minimum level of authorized instructional personnel service units to
special education local plan areas with small or sparse populations
and the means through which these special education local plan areas
may achieve planned orderly growth and maintenance of services
through the local planning process. It is also the intent of the
Legislature to relieve special education local plan areas with small or
sparse populations from the burdensome dependency upon the
annual waiver authority of Sections 56728.6, 56728.8, and 56761 so that
individuals with exceptional needs residing in those areas may have
equitable access to required programs and services.

(b) It is the further intent of the Legislature in enacting this article
that special education local plan areas with small or sparse
populations be provided with supplemental funding to facilitate their
ability to perform the regionalized service functions listed in Section
56780 and provide the direct instructional support of program
specialists in accordance with Section 56368.

(c) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 17. Section 56211 of the Education Code is amended to read:

56211. (a) A special education local plan area submitting a local
plan, pursuant to subdivision (c) of Section 56195.1, which includes
all of the school districts located in the county submitting the plan,
except those participating in a countywide special education local
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plan area located in an adjacent county, and which meets the criteria
for special education local plan areas with small or sparse populations
set forth in Section 56212, is eligible to request that designation in its
local plan application and may request exemption for the three-year
period covered by its approved plan from compliance with one or
more of the standards, ratios, and criteria specified in subdivision (b).
In requesting the designation in its local plan application, the special
education local plan area shall include a maintenance of service
section, pursuant to Section 56213, in which it may request
authorization to operate pursuant to the provisions of this article for
the three-year period covered by its approved local plan. Each
request shall specify which of the standards, ratios, proportions, and
criteria for which any exemption is requested, and why compliance
with the standards, ratios, proportions, and criteria would prevent
the provision of a free appropriate public education or would create
undue hardship.

(b) An eligible special education local plan area submitting a local
plan application pursuant to this section may request exemption
from the standards, ratios, and criteria set forth in Sections 56728.6,
56728.8 and 56760 pertaining to the authorization, recapture,
retention, and operation of instructional personnel service units.

(c) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 18. Section 56211 is added to the Education Code, to read:

56211. A special education local plan area submitting a local plan,
pursuant to subdivision (c) of Section 56195.1, which includes all of
the school districts located in the county submitting the plan, except
those participating in a countywide special education local plan area
located in an adjacent county, and which meets the criteria for
special education local plan areas with small populations set forth in
Section 56212, is eligible to request that designation in its local plan
application.

This section shall become operative on July 1, 1998.

SEC. 19. Section 56212 of the Education Code is amended to read:

56212. An eligible special education local plan area, which
submits a local plan under the provisions of Section 56211, may
request designation as a small or sparsely populated special education
local plan area in one of the following categories:

(@) A necessary small special education local plan area in which
the total enrollment in kindergarten and grades 1 to 12, inclusive, is
less than 15,000, and which includes all of the school districts located
in the county or counties participating in the local plan.

(b) A sparsely populated special education local plan area in
which the total enrollment in kindergarten and grades 1 to 12,
inclusive, is less than 25,000, in which the combined pupil density
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ratio is not more than 20 pupils in those grades per square mile, and
which includes all of the school districts located in the county

submitting the plan except those that are participants in a
countywide special education local plan area located in an adjacent
county.

(c) A special education local plan area with a sparsely populated
county in which a special education local plan area includes all of the
districts in two or more adjacent counties and in which at least one
of the counties would have met the criteria set forth in subdivision
(@ or (b) of this section if the districts and the county office of
education had elected to submit a single county plan.

(d) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 20. Section 56212 is added to the Education Code, to read:

56212. An eligible special education local plan area, which
submits a local plan under the provisions of Section 56211, may
request designation as a necessary small special education local plan
area if its total reported units of average daily attendance in
kindergarten and grades 1 to 12, inclusive, is less than 15,000, and if
it includes all of the school districts located in the county or counties
participating in the local plan.

This section shall become operative on July 1, 1998.

SEC. 21. Section 56213 of the Education Code is amended to read:

56213. (a) Each eligible special education local plan area that
submits a local plan pursuant to Section 56211 and that elects
exemptions from the standards, ratios, proportions, and criteria set
forth in Sections 56728.6, 56728.8, and 56760 pertaining to the
authorization, recapture, retention, and operation of instructional
personnel service units shall, for the duration of its local plan, retain,
as minimum annual authorization, the number of authorized
instructional personnel service units, and portions thereof, that it
reported as operated at the second principal apportionment of the
fiscal year immediately preceding the initial year of implementation
of the local plan submitted pursuant to this article.

(b) In addition to the contents required to be included in the local
plan pursuant to Section 56200, a local plan application submitted
pursuant to this article shall include a maintenance of service section
in which the eligible special education local plan area shall project the
type and total number of additional instructional personnel service
units, and portions thereof, it will require for each year of the
duration of the local plan, the locations in which instructional
personnel service units will be utilized, their estimated caseloads, and
a description of the services to be provided.

(c) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that

89

90



Ch. 854 — 28 —

becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 22. Section 56214 of the Education Code is amended to read:

56214. Each small or sparsely populated special education local
plan area which anticipates that its service needs will require
instructional personnel service units, or portions thereof, in excess of
those authorized in its approved local plan may submit, prior to
March 1 of any year, an amendment to the maintenance of service
section of its local plan in which it may request an increase in its total
number of authorized instructional personnel service units
beginning in the following year. The amendment shall project the
type and total number of additional instructional personnel service
units, and portions thereof, the small or sparsely populated special
education local plan area will require for each remaining year of the
duration of the local plan, the locations in which additional
instructional personnel service units will be utilized, their estimated
caseloads, and a description of the services to be provided.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 23. Section 56214.5 of the Education Code is amended to
read:

56214.5. A special education local plan area which ceases meeting
the criteria set forth in Sections 56211 and 56212 during any year in
which the local plan area is implementing an approved local plan
pursuant to this article shall retain the exemptions authorized
pursuant to Section 56213 and the then current level of authorized
instructional personnel service units for the following year.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 24. Section 56217 of the Education Code is amended to read:

56217. Plans and amendments submitted pursuant to this article
shall be approved by the State Board of Education prior to the
implementation of those plans and amendments.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 25. Section 56218 of the Education Code is amended to read:

56218. Instructional personnel service units authorized pursuant
to this article shall not increase the statewide total number of
instructional personnel service units for the purposes of state
apportionments unless an appropriation specifically for an increase
in the number of instructional personnel service units is made in the
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annual Budget Act or other legislation. If an appropriation is made,
instructional personnel service units authorized pursuant to this
article shall be included in the increased number of units and shall
be funded only by the appropriation and no other funds may be
apportioned for them.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 26. Article 2 (commencing with Section 56220) of Chapter
3 of Part 30 of the Education Code is repealed.

SEC. 27. Section 56325 of the Education Code is amended to read:

56325. (a) Whenever a pupil transfers into a school district from
a school district not operating programs under the same local plan in
which he or she was last enrolled in a special education program, the
administrator of a local program under this part shall ensure that the
pupil is immediately provided an interim placement for a period not
to exceed 30 days. The interim placement must be in conformity with
an individualized education program, unless the parent or guardian
agrees otherwise. The individualized education program
implemented during the interim placement may be either the pupil’s
existing individualized education program, implemented to the
extent possible within  existing resources, which may be
implemented without complying with subdivision (a) of Section
56321, or a new individualized education program developed
pursuant to Section 56321.

(b) Before the expiration of the 30-day period, the interim
placement shall be reviewed by the individualized education
program team and a final recommendation shall be made by the
team in accordance with the requirements of this chapter. The team
may utilize information, records, and reports from the school district
or county program from which the pupil transferred.

(c) Whenever a pupil described in subdivision (a) is placed and
residing in a residential nonpublic, nonsectarian school, the special
education local plan area making that placement shall continue to be
responsible for the funding of the placement for the remainder of the
school year.

SEC. 28. Section 56342 of the Education Code is amended to read:

56342. The individualized education program team shall review
the assessment results, determine eligibility, determine the content
of the individualized  education program, consider  local
transportation policies and criteria developed pursuant to paragraph
(5) of subdivision (b) of Section 56195.8, and make program
placement recommendations.

Prior to recommending a new placement in a nonpublic,
nonsectarian school, the individualized education program team
shall submit the proposed recommendation to the local governing
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board of the district and special education local plan area for review
and recommendation regarding the cost of the placement.

The local governing board shall complete its review and make its
recommendations, if any, at the next regular meeting of the board.
A parent or representative shall have the right to appear before the
board and submit written and oral evidence regarding the need for
nonpublic  school placement for his or her child. Any
recommendations of the board shall be considered at an
individualized education program team meeting, to be held within
five days of the board’s review.

Notwithstanding Section 56344, the time limit for the development
of an individualized education program shall be waived for a period
not to exceed 15 additional days to permit the local governing board
to meet its review and recommendation requirements.

SEC. 29. Section 56360 of the Education Code is amended to read:

56360. Each special education local plan area shall ensure that a
continuum of program options is available to meet the needs of
individuals with exceptional needs for special education and related
services, as required by the Individuals with Disabilities Education
Act (20 U.S.C. Sec. 1400 et seq.) and federal regulations relating
thereto.

SEC. 30. Section 56361 of the Education Code is amended to read:

56361. The continuum of program options shall include, but not
necessarily be limited to, all of the following or any combination of
the following:

(a) Regular education programs consistent with subparagraph
(B) of paragraph (5) of Section 1412 and clause (iv) of subparagraph
(C) of paragraph (1) of subsection (a) of Section 1414 of Title 20 of
the United States Code and implementing regulations.

(b) A resource specialist program pursuant to Section 56362.

(c) Designated instruction and services pursuant to Section 56363.

(d) Special classes and centers pursuant to Section 56364.

(e) Nonpublic, nonsectarian school services pursuant to Section
56365.

(f) State special schools pursuant to Section 56367.

(g) Instruction in settings other than classrooms where specially
designed instruction may occur.

(h) Itinerant instruction in classrooms, resource rooms, and
settings other than classrooms where specially designed instruction
may occur to the extent required by federal law or regulation.

(i) Instruction using telecommunication, and instruction in the
home, in hospitals, and in other institutions to the extent required by
federal law or regulation.

SEC. 31. Section 56362 of the Education Code is amended to read:

56362. (a) The resource specialist program shall provide, but not
be limited to, all of the following:
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(1) Provision for a resource specialist or specialists who shall
provide instruction and services for those pupils whose needs have
been identified in an individualized education program developed
by the individualized education program team and who are assigned
to regular classroom teachers for a majority of a schoolday.

(2) Provision of information and assistance to individuals with
exceptional needs and their parents.

(3) Provision of consultation, resource information, and material
regarding individuals with exceptional needs to their parents and to
regular staff members.

(4) Coordination of special education services with the regular
school programs for each individual with exceptional needs enrolled
in the resource specialist program.

(5) Monitoring of pupil progress on a regular basis, participation
in the review and revision of individualized education programs, as
appropriate, and referral of pupils who do not demonstrate
appropriate progress to the individualized education program team.

(6) Emphasis at the secondary school level on academic
achievement, career and vocational development, and preparation
for adult life.

(b) The resource specialist program shall be under the direction
of a resource specialist who is a credentialed special education
teacher, or who has a clinical services credential with a special class
authorization, who has had three or more years of teaching
experience, including both regular and special education teaching
experience, as defined by rules and regulations of the Commission on
Teacher Credentialing and who has demonstrated the competencies
for a resource specialist, as established by the Commission on Teacher
Credentialing.

(c) Caseloads for resource specialists shall be stated in the local
policies developed pursuant to Section 56195.8 and in accordance
with regulations established by the board. No resource specialist shall
have a caseload which exceeds 28 pupils.

(d) Resource specialists shall not simultaneously be assigned to
serve as resource specialists and to teach regular classes.

(e) Resource specialists shall not enroll a pupil for a majority of a
schoolday without prior approval by the superintendent.

(f) At least 80 percent of the resource specialists within a local plan
shall be provided with an instructional aide.

SEC. 32. Section 56364 of the Education Code is amended to read:

56364. (a) Special classes and centers that enroll pupils with
similar and more intensive educational needs shall be available. The
classes and centers shall enroll the pupils when the nature or severity
of the disability precludes their participation in the regular school
program for a majority of a schoolday. Special classes and centers and
other removal of individuals with exceptional needs from the regular
education environment shall occur only when education in regular
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classes with the use of supplementary aids and services cannot be
achieved satisfactorily due to the nature or severity of the exceptional
need.

In providing or arranging for the provision of activities, each public
agency shall ensure that each individual with exceptional needs
participates in those activities with nondisabled pupils to the
maximum extent appropriate to the needs of the individual with
exceptional needs, including nonacademic and extracurricular
services and activities. Special classes and centers shall meet
standards adopted by the board.

(b) This section shall not apply to any special education local plan
area that has a revised local plan approved pursuant to Section
56836.03. This section shall apply to special education local plan areas
that have not had a revised local plan approved pursuant to that
section.

(c) This section shall become inoperative on July 1, 2003, and, as
of January 1, 2004, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 2004, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 33. Section 56364.5 is added to the Education Code, to read:

56364.5. (a) Special classes and centers that enroll pupils with
similar and more intensive educational needs shall be available. The
classes and centers shall enroll pupils when the nature or severity of
the disability precludes their participation in the regular school
program for all or significant portions of a schoolday. Special classes
and centers and other removal of individuals with exceptional needs
from the regular education environment shall occur only when
education in regular classes with the use of supplementary aids and
services cannot be achieved satisfactorily due to the nature or
severity of the exceptional needs.

(b) In providing or arranging for the provision of activities, each
public agency shall ensure that each individual with exceptional
needs participates in those activities with nondisabled pupils to the
maximum extent appropriate to the needs of the individual with
exceptional needs, including nonacademic and  extracurricular
services and activities. Special classes and centers shall meet
standards adopted by the board.

(c) This section shall only apply to special education local plan
areas that have had a revised local plan approved pursuant to Section
56836.03.

SEC. 34. Section 56366.2 of the Education Code is amended to
read:

56366.2. (a) A district, special education local plan area, county
office, nonpublic, nonsectarian school, or nonpublic, nonsectarian
agency may petition the superintendent to waive one or more of the
requirements under Sections 56365, 56366, 56366.3, 56366.6, and
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56366.7. The petition shall state the reasons for the waiver request,
and shall include the following:

(1) Sufficient documentation to demonstrate that the waiver is
necessary to the content and implementation of a specific pupil’s
individualized  education program and the pupil's current
placement.

(2) The period of time that the waiver will be effective during any
one school year.

(3) Documentation and assurance that the waiver does not
abrogate any right provided individuals with exceptional needs and
their parents or guardians under state or federal law, and does not
hinder the compliance of a district, special education local plan area,
or county office with the Individuals with Disabilities Education Act
(20 U.S.C. Sec. 1400 et seq.), Section 504 of the Rehabilitation Act of
1973 (29 U.S.C. Sec. 794), the Americans with Disabilities Act of 1990
(42 U.S.C. Sec. 12101 et seq.), and federal regulations relating
thereto.

(b) No waiver shall be granted for reimbursement of those costs
prohibited under Article 4 (commencing with Section 56836.20) of
Chapter 7.2 of Part 30 or for the certification requirements pursuant
to Section 56366.1 unless approved by the board pursuant to Section
56101.

(c) In submitting the annual report on waivers granted under
Section 56101 and this section to the State Board of Education, the
superintendent shall specify information related to the provision of
special education and related services to individuals with exceptional
needs through contracts with nonpublic, nonsectarian schools and
agencies located in the state, nonpublic, nonsectarian school and
agency placements in facilities located out of state, and the specific
section waived pursuant to this section.

SEC. 35. Section 56366.9 is added to the Education Code, to read:
56366.9. A licensed children’s institution at which individuals
with exceptional needs reside shall not require as a condition of
residential placement that it provide the appropriate educational
programs to those individuals through a nonpublic, nonsectarian
school or agency owned or operated by a licensed children’s
institution. Those services may only be provided if the special
education local plan area determines that alternative educational

programs are not available.

SEC. 36. Section 56370 of the Education Code is amended to read:

56370. A transfer of special education programs from a school
district to the county superintendent of schools or to other school
districts, or from the county superintendent of schools to school
districts, shall not be approved by the Superintendent of Public
Instruction if the transfer would result in diminishing the level of
services or the opportunity of the affected pupils to interact with the
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general school population, as required in the individualized
education programs of the affected pupils.

This section shall not apply to any special education local plan area
that has a revised local plan approved pursuant to Section 56836.03.
This section shall apply to special education local plan areas that have
not had a revised local plan approved pursuant to this section.

This section shall become inoperative on July 1, 2003, and, as of
January 1, 2004, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 2004, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 37. Chapter 4.3 (commencing with Section 56400) of Part
30, of the Education Code is repealed.

SEC. 38. Section 56425 of the Education Code is amended to read:

56425. As a condition of receiving state aid pursuant to this part,
each district, special education local plan area, or county office that
operated early education programs for individuals with exceptional
needs younger than three years of age, as defined in Section 56026,
and that received state or federal aid for special education for those
programs in the 1980-81 fiscal year, shall continue to operate early
education programs in the 1981-82 fiscal year and each fiscal year
thereafter.

If a district or county office offered those programs in the 1980-81
fiscal year but in a subsequent year transfers the programs to another
district or county office in the special education local plan area, the
district or county office shall be exempt from the provisions of this
section in any year when the programs are offered by the district or
county office to which they were transferred.

A district, special education local plan area, or county office that is
required to offer a program pursuant to this section shall be eligible
for funding pursuant to Chapter 7 (commencing with Section 56700)
of Part 30.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 39. Section 56425 is added to the Education Code, to read:

56425. As a condition of receiving state aid pursuant to this part,
each district, special education local plan area, or county office that
operated early education programs for individuals with exceptional
needs younger than three years of age, as defined in Section 56026,
and that received state or federal aid for special education for those
programs in the 1980-81 fiscal year, shall continue to operate early
education programs in the 1981-82 fiscal year and each fiscal year
thereafter.

If a district or county office offered those programs in the 1980-81
fiscal year but in a subsequent year transfers the programs to another
district or county office in the special education local plan area, the
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district or county office shall be exempt from the provisions of this
section in any year when the programs are offered by the district or
county office to which they were transferred.

A district, special education local plan area, or county office that is
required to offer a program pursuant to this section shall be eligible
for funding pursuant to Section 56432.

This section shall become operative on July 1, 1998.

SEC. 40. Section 56425.5 of the Education Code is amended to
read:

56425.5. The Legislature hereby finds and declares that early
education programs for infants identified as individuals with
exceptional needs that provide educational services with active
parent involvement can significantly reduce the potential impact of
many  disabling  conditions, and positively influence later
development when the child reaches schoolage.

Early education programs funded pursuant to Sections 56427,
56428, and 56728.8 shall provide a continuum of program options
provided by a transdisciplinary team to meet the multiple and varied
needs of infants and their families. Recognizing the parent as the
infant's primary teacher, it is the Legislature’s intent that early
education programs shall include opportunities for the family to
receive home visits and to participate in family involvement
activities pursuant to Sections 56426.1 and 56426.4. It is the intent of
the Legislature that, as an infant grows older, program emphasis
would shift from home-based services to a combination of
home-based and group services.

It is further the intent of the Legislature that services rendered by
state and local agencies serving infants with exceptional needs and
their families be coordinated and maximized.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 41. Section 56425.5 is added to the Education Code, to read:

56425.5. The Legislature hereby finds and declares that early
education programs for infants identified as individuals with
exceptional needs that provide educational services with active
parent involvement, can significantly reduce the potential impact of
many disabling  conditions, and positively influence later
development when the child reaches schoolage.

Early education programs funded pursuant to Sections 56427,
56428, and 56432 shall provide a continuum of program options
provided by a transdisciplinary team to meet the multiple and varied
needs of infants and their families. Recognizing the parent as the
infant's primary teacher, it is the Legislature’s intent that early
education programs shall include opportunities for the family to
receive home visits and to participate in family involvement
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activities pursuant to Sections 56426.1 and 56426.4. It is the intent of
the Legislature that, as an infant grows older, program emphasis
would shift from home-based services to a combination of
home-based and group services.

It is further the intent of the Legislature that services rendered by
state and local agencies serving infants with exceptional needs and
their families be coordinated and maximized.

This section shall become operative on July 1, 1998.

SEC. 42. Section 56426 of the Education Code is amended to read:

56426. An early education program shall include services
specially designed to meet the unique needs of infants, from birth to
three years of age, and their families. The primary purpose of an early
education program is to enhance development of the infant. To meet
this purpose, the program shall focus upon the infant and his or her
family, and shall include home visits, group services, and family
involvement activities. Early education programs funded pursuant to
Sections 56427, 56428, and 56728.8 shall include, as program options,
home-based services pursuant to Section 56426.1, and home-based
and group services pursuant to Section 56426.2 and shall be provided
in accordance with the Individuals with Disabilities Education Act
(20 U.S.C. Secs. 1471 to 1485, incl.), and the California Early
Intervention Services Act, Title 14 (commencing with Section 95000)
of the Government Code.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 43. Section 56426 is added to the Education Code, to read:

56426. An early education program shall include services
specially designed to meet the unique needs of infants, from birth to
three years of age, and their families. The primary purpose of an early
education program is to enhance development of the infant. To meet
this purpose, the program shall focus upon the infant and his or her
family, and shall include home visits, group services, and family
involvement activities. Early education programs funded pursuant to
Sections 56427, 56428, and 56432 shall include, as program options,
home-based services pursuant to Section 56426.1, and home-based
and group services pursuant to Section 56426.2 and shall be provided
in accordance with the Individuals with Disabilities Education Act
(20 U.S.C. Secs. 1471 to 1485, incl.), and the California Early
Intervention Services Act, Title 14 (commencing with Section 95000)
of the Government Code.

This section shall become operative on July 1, 1998.

SEC. 44. Section 56426.1 of the Education Code is amended to
read:
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56426.1. (a) Home-based early  education services  funded
pursuant to Sections 56427, 56428, and 56728.8 shall include, but not
be limited to, all of the following:

(1) Observing the infant's behavior and development in his or her
natural environment.

(2) Presenting activities that are developmentally appropriate for
the infant and are specially designed, based on the infant’s
exceptional needs, to enhance the infant's development. Those
activities shall be developed to conform with the infant’s
individualized family service plan and to ensure that they do not
conflict with his or her medical needs.

(3) Modeling and demonstrating developmentally  appropriate
activities for the infant to the parents, siblings, and other caregivers,
as designated by the parent.

(4) Interacting with the family members and other caregivers, as
designated by the parent, to enhance and reinforce their
development of skills necessary to promote the infant’'s development.

(5) Discussing parental concerns related to the infant and the
family, and supporting parents in coping with their infant’'s needs.

(6) Assisting parents to solve problems, to seek other services in
their community, and to coordinate the services provided by various
agencies.

(b) The frequency of home-based services shall be once or twice
a week, depending on the needs of the infant and the family.

(c) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 45. Section 56426.1 is added to the Education Code, to read:

56426.1. (a) Home-based early  education services  funded
pursuant to Sections 56427, 56428, and 56432 shall include, but not be
limited to, all of the following:

(1) Observing the infant's behavior and development in his or her
natural environment.

(2) Presenting activities that are developmentally appropriate for
the infant and are specially designed, based on the infant’s
exceptional needs, to enhance the infant's development. Those
activities shall be developed to conform with the infant’s
individualized family service plan and to ensure that they do not
conflict with his or her medical needs.

(3) Modeling and demonstrating developmentally  appropriate
activities for the infant to the parents, siblings, and other caregivers,
as designated by the parent.

(4) Interacting with the family members and other caregivers, as
designated by the parent, to enhance and reinforce their
development of skills necessary to promote the infant’'s development.
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(5) Discussing parental concerns related to the infant and the
family, and supporting parents in coping with their infant’s needs.

(6) Assisting parents to solve problems, to seek other services in
their community, and to coordinate the services provided by various
agencies.

(b) The frequency of home-based services shall be once or twice
a week, depending on the needs of the infant and the family.

(c) This section shall become operative on July 1, 1998.

SEC. 46. Section 56426.2 of the Education Code is amended to
read:

56426.2. (a) Early education services funded pursuant to
Sections 56427, 56428, and 56728.8 shall be provided through both
home visits and group settings with other infants, with or without the
parent. Home-based and group services shall include, but not be
limited to, all of the following:

(1) All services identified in subdivision (a) of Section 56426.1.

(2) Group and individual activites that are developmentally
appropriate and specially designed, based on the infant's exceptional
needs, to enhance the infant's development. Those activities shall be
developed to conform with the infant's individualized family service
plan and to ensure that they do not conflict with his or her medical
needs.

(3) Opportunities for infants to socialize and participate in play
and exploration activities.

(4) Transdisciplinary services by therapists, psychologists, and
other specialists as appropriate.

(5) Access to various developmentally appropriate equipment
and specialized materials.

(6) Opportunities for family involvement activities, including
parent education and parent support groups.

(b) Services provided in a center under this chapter shall not
include child care or respite care.

(c) The frequency of group services shall not exceed three hours
a day for up to, and including, three days a week, and shall be
determined on the basis of the needs of the infant and the family.

(d) The frequency of home visits provided in conjunction with
group services shall range from one to eight visits per month,
depending on the needs of the infant and the family.

(e) Group services shall be provided on a ratio of no more than
four infants to one adult.

(f) Parent participation in group services shall be encouraged.

(g) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 47. Section 56426.2 is added to the Education Code, to read:
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56426.2. (a) Early education services funded pursuant to
Sections 56427, 56428, and 56432 shall be provided through both home
visits and group settings with other infants, with or without the
parent. Home-based and group services shall include, but not be
limited to, all of the following:

(1) All services identified in subdivision (a) of Section 56426.1.

(2) Group and individual activites that are developmentally
appropriate and specially designed, based on the infant's exceptional
needs, to enhance the infant's development. Those activities shall be
developed to conform with the infant's individualized family service
plan and to ensure that they do not conflict with his or her medical
needs.

(3) Opportunities for infants to socialize and participate in play
and exploration activities.

(4) Transdisciplinary services by therapists, psychologists, and
other specialists as appropriate.

(5) Access to various developmentally appropriate equipment
and specialized materials.

(6) Opportunities for family involvement activities, including
parent education and parent support groups.

(b) Services provided in a center under this chapter shall not
include child care or respite care.

(c) The frequency of group services shall not exceed three hours
a day for up to, and including, three days a week, and shall be
determined on the basis of the needs of the infant and the family.

(d) The frequency of home visits provided in conjunction with
group services shall range from one to eight visits per month,
depending on the needs of the infant and the family.

(e) Group services shall be provided on a ratio of no more than
four infants to one adult.

(f) Parent participation in group services shall be encouraged.

(g) This section shall become operative on July 1, 1998.

SEC. 48. Section 56426.25 of the Education Code is amended to
read:

56426.25. The maximum service levels set forth in Sections
56426.1 and 56426.2 apply only for purposes of the allocation of funds
for early education programs pursuant to Sections 56427, 56428, and
56728.8, and may be exceeded by a district, special education local
plan area, or county office, in accordance with the infants’
individualized family service plan, provided that no change in the
level of entittement to state funding under this part thereby results.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 49. Section 56426.25 is added to the Education Code, to read:
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56426.25. The maximum service levels set forth in Sections
56426.1 and 56426.2 apply only for purposes of the allocation of funds
for early education programs pursuant to Sections 56427, 56428, and
56432, and may be exceeded by a district, special education local plan
area, or county office, in accordance with the infants’ individualized
family service plan, provided that no change in the level of
entitlement to state funding under this part thereby results.

This section shall become operative on July 1, 1998.

SEC. 50. Section 56426.4 of the Education Code is amended to
read:

56426.4. (a) Family involvement activities funded pursuant to
Sections 56427, 56428, and 56728.8 shall support family members in
meeting the practical and emotional issues and needs of raising their
infant. These activities may include, but are not limited to, the
following:

(1) Educational programs that present information or
demonstrate techniques to assist the family to promote their infant's
development.

(2) Parent education and training to assist families in
understanding, planning for, and meeting the unique needs of their
infant.

(3) Parent support groups to share similar experiences and
possible solutions.

(4) Instruction in making toys and other materials appropriate to
their infant’s exceptional needs and development.

(b) The frequency of family involvement activities shall be at least
once a month.

(c) Participation by families in family involvement activities shall
be voluntary.

(d) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 51. Section 56426.4 is added to the Education Code, to read:
56426.4. (a) Family involvement activities funded pursuant to
Sections 56427, 56428, and 56432 shall support family members in
meeting the practical and emotional issues and needs of raising their
infant. These activities may include, but are not limited to, the

following:

(1) Educational programs that present information or
demonstrate techniques to assist the family to promote their infant's
development.

(2) Parent education and training to assist families in
understanding, planning for, and meeting the unique needs of their
infant.

(3) Parent support groups to share similar experiences and
possible solutions.
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(4) Instruction in making toys and other materials appropriate to
their infant’s exceptional needs and development.

(b) The frequency of family involvement activities shall be at least
once a month.

(c) Participation by families in family involvement activities shall
be voluntary.

(d) This section shall become operative on July 1, 1998.

SEC. 52. Section 56427 of the Education Code is amended to read:

56427. (a) Not less than two million three hundred twenty-four
thousand dollars ($2,324,000) of the federal discretionary funds
appropriated to the State Department of Education under the
Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et
seq.) in any fiscal year shall be expended for early education
programs for infants with exceptional needs and their families, until
the department determines, and the Legislature concurs, that the
funds are no longer needed for that purpose.

(b) Programs ineligible to receive funding pursuant to Section
56425 or 56728.8 may receive funding pursuant to subdivision (a).

(c) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 53. Section 56427 is added to the Education Code, to read:

56427. (a) Not less than two million three hundred twenty-four
thousand dollars ($2,324,000) of the federal discretionary funds
appropriated to the State Department of Education under the
Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et
seq.) in any fiscal year shall be expended for early education
programs for infants with exceptional needs and their families, until
the department determines, and the Legislature concurs, that the
funds are no longer needed for that purpose.

(b) Programs ineligible to receive funding pursuant to Section
56425 or 56432 may receive funding pursuant to subdivision (a).

(c) This section shall become operative on July 1, 1998.

SEC. 54. Section 56429 of the Education Code is amended to read:

56429. In order to assure the maximum utilization and
coordination of local early education services, eligibility for the
receipt of funds pursuant to Section 56425, 56427, 56428, or 56728.8 is
conditioned upon the approval by the superintendent of a local plan
for early education services, which approval shall apply for not less
than one, nor more than four years. The local plan shall identify
existing public and private early education services, and shall include
an interagency plan for the delivery of early education services in
accordance with the California Early Intervention Services Act, Title
14 (commencing with Section 95000) of the Government Code.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
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becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 55. Section 56429 is added to the Education Code, to read:

56429. In order to assure the maximum utilization and
coordination of local early education services, eligibility for the
receipt of funds pursuant to Section 56425, 56427, 56428, or 56432 is
conditioned upon the approval by the superintendent of a local plan
for early education services, which approval shall apply for not less
than one, nor more than four, years. The local plan shall identify
existing public and private early education services, and shall include
an interagency plan for the delivery of early education services in
accordance with the California Early Intervention Services Act, Title
14 (commencing with Section 95000) of the Government Code.

This section shall become operative on July 1, 1998.

SEC. 56. Section 56430 of the Education Code is amended to read:

56430. (a) Early education services may be provided by any of
the following methods:

(1) Directly by a local educational agency.

(2) Through an interagency agreement between a local
educational agency and another public agency.

(3) Through a contract with another public agency pursuant to
Section 56369.

(4) Through a contract with a certified nonpublic, nonsectarian
school, or nonpublic, nonsectarian agency pursuant to Section 56366.

(5) Through a contract with a nonsectarian hospital in accordance
with Section 56361.5.

(b) Contracts or agreements with agencies identified in
subdivision (a) for early education services are strongly encouraged
when early education services are currently provided by another
agency, and when found to be a cost-effective means of providing the
services. The placement of individual infants under the contract shall
not require specific approval by the governing board of the district
or the county office.

(c) Early education services provided under this chapter shall be
funded pursuant to Sections 56427, 56428, and 56728.8. Early
education programs shall not be funded pursuant to any of Sections
56740 to 56743, inclusive.

(d) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 57. Section 56430 is added to the Education Code, to read:

56430. (a) Early education services may be provided by any of
the following methods:

(1) Directly by a local educational agency.

(2) Through an interagency agreement between a local
educational agency and another public agency.
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(3) Through a contract with another public agency pursuant to
Section 56369.

(4) Through a contract with a certified nonpublic, nonsectarian
school, or nonpublic, nonsectarian agency pursuant to Section 56366.

(5) Through a contract with a nonsectarian hospital in accordance
with Section 56361.5.

(b) Contracts or agreements with agencies identified in
subdivision (a) for early education services are strongly encouraged
when early education services are currently provided by another
agency, and when found to be a cost-effective means of providing the
services. The placement of individual infants under the contract shall
not require specific approval by the governing board of the district
or the county office.

(c) Early education services provided under this chapter shall be
funded pursuant to Sections 56427, 56428, and 56432.

(d) This section shall become operative on July 1, 1998.

SEC. 58. Section 56432 is added to the Education Code, to read:

56432. (a) For the 1998-99 fiscal year and each fiscal year
thereafter, a special education local plan area shall be eligible for
state funding of those instructional personnel service units operated
and fundable for services to individuals with exceptional needs
younger than three years of age at the second principal
apportionment of the prior fiscal year, as long as the pupil count of
these pupils divided by the number of instructional personnel service
units is not less than the following:

(1) For special classes and centers—12, based on the unduplicated
pupil count.

(2) For resource specialist programs—24, based on the
unduplicated pupil count.

(3) For designated instruction and services—12, based on the
unduplicated pupil count, or 39, based on the duplicated pupil count.

(b) A special education local plan area shall be eligible for state
funding of instructional personnel service units for services to
individuals with exceptional needs younger than three years of age
in excess of the number of instructional personnel service units
operated and fundable at the second principal apportionment of the
prior fiscal year only with the authorization of the superintendent.

(c) The superintendent shall base the authorization of funding for
special education local plan areas pursuant to this section, including
the reallocation of instructional personnel service units, upon criteria
that shall include, but not be limited to, the following:

(1) Changes in the total number of pupils younger than three
years of age enrolled in special education programs.

(2) High- and low-average caseloads per instructional personnel
service unit for each instructional setting.
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(d) Infant programs in special classes and centers funded
pursuant to this item shall be supported by two aides, unless
otherwise required by the superintendent.

(e) Infant services in resource specialist programs funded
pursuant to this item shall be supported by one aide.

() When units are allocated pursuant to this subdivision, the
superintendent shall allocate only the least expensive unit
appropriate.

(g9) Notwithstanding Sections 56211 and 56212, a special education
local plan area may apply for, and the superintendent may grant, a
waiver of any of the standards and criteria specified in this section if
compliance would prevent the provision of a free, appropriate public
education or would create undue hardship. In granting the waivers,
the superintendent shall give priority to the following factors:

(1) Applications from special education local plan areas for
waivers for a period not to exceed three years to specifically maintain
or increase the level of special education services necessary to
address the special education service requirements of individuals
with exceptional needs residing in sparsely populated districts or
attending isolated schools designated in the application.

(A) Sparsely populated districts are school districts that meet one
of the following conditions:

(i) A school district or combination of contiguous school districts
in which the total enrollment is less than 600 pupils, kindergarten and
grades 1 to 12, inclusive, and in which one or more of the school
facilities is an isolated school.

(i) A school district or combination of contiguous school districts
in which the total pupil density ratio is less than 15 pupils,
kindergarten and grades 1 to 12, inclusive, per square mile and in
which one or more of the school facilities is an isolated school.

(B) Isolated schools are schools with enroliments of less than 600
pupils, kindergarten and grades 1 to 12, inclusive, that meet one or
more of the following conditions:

(i) The school is located more than 45 minutes average driving
time over commonly used and well-traveled roads from the nearest
school, including schools in adjacent special education local plan
areas, with an enrollment greater than 600 pupils, kindergarten and
grades 1 to 12, inclusive.

(i) The school is separated, by roads that are impassable for
extended periods of time due to inclement weather, from the nearest
school, including schools in adjacent special education local plan
areas, with an enrollment greater than 600 pupils, kindergarten and
grades 1 to 12, inclusive.

(i) The school is of a size and location that, when its enroliment
is combined with the enrollments of the two largest schools within an
average driving time of not more than 30 minutes over commonly
used and well-traveled roads, including schools in adjacent special
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education local plan areas, the combined enrollment is less than 600
pupils, kindergarten and grades 1 to 12, inclusive.

(iv) The school is the one of normal attendance for a severely
disabled individual, as defined in Section 56030.5, or an individual
with a low-incidence disability, as defined in Section 56026.5, who
otherwise would be required to be transported more than 75 minutes,
average one-way driving time over commonly used and
well-traveled roads, to the nearest appropriate program.

(2) The location of licensed -children’s institutions, foster family
homes, residential medical facilities, or similar facilities that serve
children younger than three years of age and are within the
boundaries of a local plan if 3 percent or more of the local plan’s
unduplicated pupil count resides in those facilities.

(h) By authorizing units pursuant to this section, the
superintendent shall not increase the statewide total number of
instructional  personnel service units for purposes of state
apportionments unless an appropriation specifically for growth in the
number of instructional personnel service units is made in the annual
Budget Act or other legislation. If that growth appropriation is made,
units authorized by the superintendent pursuant to this section are
subject to the restrictions that the units shall be funded only by that
growth appropriation and no other funds may be apportioned for the
units.

(i) The superintendent shall monitor the use of instructional
personnel service units retained or authorized by the granting of
waivers pursuant to subdivision (h) to ensure that the instructional
personnel service units are used in a manner wholly consistent with
the basis for the waiver request.

() This section shall become operative on July 1, 1998.

SEC. 59. Section 56441.14 of the Education Code is amended to
read:

56441.14. Criteria and options for meeting the special education
transportation needs of individuals with exceptional needs between
the ages of three and five, inclusive, shall be included in the local
transportation policy required pursuant to paragraph (5) of
subdivision (b) of Section 56195.8.

SEC. 60. Section 56448 of the Education Code is repealed.

SEC. 61. Section 56449 of the Education Code is repealed.

SEC. 62. Section 56500 of the Education Code is amended to read:

56500. As used in this chapter, “public education agency” means
a district, special education local plan area, or county office,
depending on the category of local plan elected by the governing
board of a school district pursuant to Section 56195.1, or any other
public agency providing special education or related services.

SEC. 63. Section 56832 is added to the Education Code, to read:

56832. (a) This chapter shall become inoperative on July 1, 1998,
and, as of January 1, 1999, is repealed, unless a later enacted statute,
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that becomes operative on or before January 1, 1999, deletes or
extends the dates on which it becomes inoperative and is repealed.

(b) Notwithstanding subdivision (a), this chapter, as it existed on
December 31, 1998, shall apply until June 30, 2001, for the purpose of
recertifications of amounts funded under this chapter.

SEC. 64. Chapter 7.1 (commencing with Section 56835) is added
to Part 30 of the Education Code, to read:

CHAPTER7.1. EQUALIZATION FOR1997-98 ISCAL YEAR

56835. It is the intent of the Legislature in enacting this chapter
to provide a mechanism for computing a one-time equalization
adjustment for local educational agencies providing special
education and related services. It is further the intent of the
Legislature to make equalization adjustments pursuant to this
chapter for the 1997-98 fiscal year only to the extent funds are
appropriated for that purpose. This chapter shall not be construed to
establish any equalization entittement in any fiscal year subsequent
to the 1997-98 fiscal year.

56835.01. For the purposes of  computing equalization
adjustments for the 1997-98 fiscal year, the superintendent shall
make the following computations to determine the special education
services unit rates for services provided to pupils who are severely
disabled and pupils who are not severely disabled for each district
and each county office as follows:

(@) To determine the special education services unit rate for
teachers of special day classes and centers for pupils who are severely
disabled for the school district or county office of education, make the
following computations:

(1) Add one to the support services quotient for severely disabled
pupils for the annual apportionment for the 1995-96 fiscal year
computed pursuant to subdivision (c) of Section 56737 and
subdivision (c) of Section 56828, if applicable.

(2) Multiply the sum computed in paragraph (1) by the
instructional personnel services unit rate for special day classes
computed for the annual apportionment for the 1995-96 fiscal year
pursuant to the applicable provisions of subdivision (a) of Section
56721, subdivision (a) of Section 56722, Sections 56723 and 56724, and
subdivision (c) of Section 56828.

(3) Subtract the amount computed in subdivision (c) from the
rate computed in paragraph (2). This is the special education services
unit rate for teachers of special day classes and centers for pupils who
are severely disabled to be used for the purpose of computing
equalization adjustments for the district or county office pursuant to
this chapter.

(b) For the purpose of computing, pursuant to subdivision (d),
the average special education services unit rate for services to pupils
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who are not severely disabled, make the following computations for
each district and county office:

(1) Determine the special education services unit rate for
teachers of special day classes and centers for pupils with exceptional
needs who are not severely disabled by making the following
computations:

(A) Add one to the support services quotient for pupils with
exceptional needs who are not severely disabled for the annual
apportionment for the 1995-96 fiscal year computed pursuant to
subdivision (b) of Section 56737 and subdivision (c) of Section 56828,
if applicable.

(B) Multiply the sum computed in subparagraph (A) by the
instructional personnel services unit rate for special day classes
computed for the annual apportionment for the 1995-96 fiscal year
pursuant to the applicable provisions of subdivision (a) of Section
56721, subdivision (a) of 56722, Sections 56723 and 56724, and
subdivision (c) of Section 56828.

(C) Multiply the number of instructional personnel services units
for teachers of special day classes and centers for pupils who are not
severely disabled reported for the district or county office for the
annual apportionment for the 1995-96 fiscal year by the rate
computed in subparagraph (B).

(2) Determine the special education services unit rate for
resource specialists for the district or county office by making the
following computations:

(A) Add one to the support services quotient for pupils with
exceptional needs who are not severely disabled for the annual
apportionment for the 1995-96 fiscal year computed pursuant to
subdivision (b) of Section 56737 and subdivision (c) of Section 56828,
if applicable.

(B) Multiply the sum computed in subparagraph (A) by the
instructional personnel services unit rate for resource specialists
computed for the annual apportionment for the 1995-96 fiscal year
pursuant to the applicable provisions of subdivision (b) of Section
56721, subdivisions (d) and (e) of Section 56722, Sections 56723 and
56724, and subdivision (c) of Section 56828.

(C) Multiply the number of instructional personnel services units
for resource specialists reported for the district or county office for
the annual apportionment for the 1995-96 fiscal year by the rate
computed in subparagraph (B).

(3) Determine the special education services unit rate for
designated instruction and services by making the following
computations:

(A) Add one to the support services quotient for pupils with
exceptional needs who are not severely disabled computed for the
annual apportionment for the 1995-96 fiscal year pursuant to
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subdivision (b) of Section 56737 and subdivision (c) of Section 56828,
if applicable.

(B) Multiply the sum computed in subparagraph (A) by the
instructional personnel services unit rate for designated instruction
and services computed for the annual apportionment for the 1995-96
fiscal year pursuant to the applicable provisions of subdivision (c) of
Section 56721, subdivision (f) of Section 56722, Sections 56723 and
56724, and subdivision (c) of Section 56828.

(C) Multiply the number of instructional personnel services units
for designated instruction and services reported for the district or
county office for the annual apportionment for the 1995-96 fiscal year
by the rate computed in subparagraph (B).

(c) For each district and county office, divide the amount
computed pursuant to Article 6 (commencing with Section 56750) of
Chapter 6 for the district or county office by the total number of
instructional personnel services units reported for the types of special
education services units specified in subdivision (a) and paragraphs
(1), (2), and (3) of subdivision (b) for the annual apportionment for
the 1995-96 fiscal year.

(d) For each district and county office, to determine the average
special education services unit rate for services to pupils who are not
severely disabled, make the following computations:

(1) Add the amounts computed for services to pupils who are not
severely disabled pursuant to subparagraph (C) of paragraph (1),
subparagraph (C) of paragraph (2), and subparagraph (C) of
paragraph (3) of subdivision (b).

(2) Add the total number of instructional personnel services units
for teachers of special day classes and centers for pupils who are not
severely disabled, resource specialists, and designated instruction
and services reported for the district or county office for the annual
apportionment for the 1995-96 fiscal year.

(3) Divide the amount computed in paragraph (1) by the number
computed in paragraph (2).

(4) Subtract the amount computed in subdivision (c) from the
rate computed in paragraph (3). This is the average special education
services unit rate for services to pupils who are not severely disabled
for the district or county office.

56835.02. For the purposes of  computing equalization
adjustments for the 1997-98 fiscal year, the superintendent shall
make the following computations to determine the special education
services unit rates for instructional aides for pupils with exceptional
needs for each district and each county office:

(@) To determine the special education services unit rate for
instructional aides for pupils who are severely disabled for the district
or county office, make the following computations:

(1) Add one to the support services quotient for severely disabled
pupils for the annual apportionment for the 1995-96 fiscal year
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computed pursuant to subdivision (c) of Section 56737 and
subdivision (c) of Section 56828, if applicable.

(2) Multiply the sum computed in paragraph (1) by the
instructional personnel services unit rate for instructional aides
computed for the annual apportionment for the 1995-96 fiscal year
pursuant to the applicable provisions of subdivision (d) of Section
56721, Sections 56722, 56723, and 56724, and subdivision (c) of Section
56828.

(b) To determine the unit rate for instructional aides for pupils
with exceptional needs who are not severely disabled for the district
or county office, make the following computations:

(1) Add one to the support services quotient for pupils with
exceptional needs who are not severely disabled for the annual
apportionment for the 1995-96 fiscal year computed pursuant to
subdivision (b) of Section 56737 and subdivision (c) of Section 56828,
if applicable.

(2) Multiply the sum computed in paragraph (1) by the
instructional personnel services unit rate for instructional aides
computed for the annual apportionment for the 1995-96 fiscal year
pursuant to the applicable provisions of subdivision (d) of Section
56721, Sections 56722, 56723, and 56724, and subdivision (c) of Section
56828.

56835.03. For the 1997-98 fiscal year only, the superintendent
shall make the following computations to determine the amounts of
the equalization adjustment, if any, for the types of special education
services units described in Sections 56835.01 and 56835.02 for each
district and county office:

(@) To arrive at the statewide average unit rate for each type of
special education services unit for the 1995-96 fiscal year, as
computed for districts and county offices pursuant to Sections
56835.01 and 56835.02, perform the following computations:

(1) Make the following computations to determine the statewide
average unit rates for districts for the following types of special
education services units:

(A) To determine the statewide average unit rate for teachers of
special day classes and centers for pupils who are severely disabled:

(i) Multiply the special education services unit rate for teachers
of special day classes and centers for pupils who are severely disabled
computed for each district pursuant to subdivision (a) of Section
56835.01 by the total number of instructional personnel services units
reported for teachers of special day classes and centers for pupils who
are severely disabled for the district for the annual apportionment for
the 1995-96 fiscal year.

(i) Total the products for each district computed pursuant to
clause (i).

(i) Total the number of instructional personnel services units for
teachers of special day classes and centers for pupils who are severely
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disabled reported for each district for the annual apportionment for
the 1995-96 fiscal year.

(iv) Divide the sum computed pursuant to clause (i) by the sum
computed pursuant to clause (iii).

(B) To determine the statewide average unit rate for special
education services to pupils who are not severely disabled:

() Multiply the average special education services unit rate for
services to pupils who are not severely disabled computed for each
district pursuant to subdivision (d) of Section 56835.01 by the total
number of instructional personnel services units for pupils who are
not severely disabled reported for the district for the annual
apportionment for the 1995-96 fiscal year.

(i) Total the products for each district computed pursuant to
clause (i).

(iii) Total the number of instructional personnel services units for
special education services to pupils who are not severely disabled
reported for each district for the annual apportionment for the
199596 fiscal year.

(iv) Divide the sum computed pursuant to clause (i) by the sum
computed pursuant to clause (iii).

(C) To determine the statewide average unit rate for instructional
aides for pupils who are severely disabled:

(i) Multiply the special education services unit rate for
instructional aides for pupils who are severely disabled computed for
each district pursuant to subdivision (a) of Section 56835.02 by the
total number of instructional personnel services units for
instructional aides for pupils who are severely disabled reported for
the district for the annual apportionment for the 1995-96 fiscal year.

(i) Total the products for each district computed pursuant to
clause (i).

(iii) Total the number of instructional personnel services units for
instructional aides for pupils who are severely disabled reported for
each district for the annual apportionment for the 1995-96 fiscal year.

(iv) Divide the sum computed pursuant to clause (i) by the sum
computed pursuant to clause (iii).

(D) To determine the statewide average unit rate for
instructional aides for pupils who are not severely disabled:

(i) Multiply the special education services wunit rate for
instructional aides for pupils who are not severely disabled computed
for each district pursuant to subdivision (b) of Section 56835.02 by the
total number of instructional personnel services units for
instructional aides for pupils who not are severely disabled reported
for the district for the annual apportionment for the 1995-96 fiscal
year.

(i) Total the products for each district computed pursuant to
clause (i).
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(i) Total the number of instructional personnel services units for
instructional aides for pupils who are not severely disabled reported
for each district for the annual apportionment for the 1995-96 fiscal
year.

(iv) Divide the sum computed pursuant to clause (i) by the sum
computed pursuant to clause (iii).

(2) Make the following computations to determine the statewide
average special education services unit rates for county offices for the
following types of special education services units:

(A) To determine the statewide average unit rate for teachers of
special day classes and centers for pupils who are severely disabled:

(i) Multiply the special education services unit rate for teachers
of special day classes and centers for pupils who are severely disabled
computed for each county office pursuant to subdivision (a) of
Section 56835.01 by the total number of instructional personnel
services units reported for teachers of special day classes and centers
for pupils who are severely disabled for the county office for the
annual apportionment for the 1995-96 fiscal year.

(i) Total the products for each county office computed pursuant
to clause (i).

(iii) Total the number of instructional personnel services units for
teachers of special day classes and centers for pupils who are severely
disabled reported for each county office for the annual
apportionment for the 1995-96 fiscal year.

(iv) Divide the sum computed pursuant to clause (i) by the sum
computed pursuant to clause (iii).

(B) To determine the statewide average unit rate for special
education services to pupils who are not severely disabled:

(i) Multiply the average special education services unit rate for
services to pupils who are not severely disabled computed for each
county office pursuant to subdivision (d) of Section 56835.01 by the
total number of instructional personnel services units reported for
pupils who are not severely disabled reported for the county office
for the annual apportionment for the 1995-96 fiscal year.

(i) Total the products for each county office computed pursuant
to clause (i).

(iii) Total the number of instructional personnel services units for
special education services to pupils who are not severely disabled
reported for each county office for the annual apportionment for the
199596 fiscal year.

(iv) Divide the sum computed pursuant to clause (i) by the sum
computed pursuant to clause (iii).

(C) To determine the statewide average unit rate for instructional
aides for pupils who are severely disabled:

() Multiply the special education services wunit rate for
instructional aides for pupils who are severely disabled computed for
each county office pursuant to subdivision (a) of Section 56835.02 by
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the total number of instructional personnel services units for
instructional aides for pupils who are severely disabled reported for
the county office for the annual apportionment for the 1995-96 fiscal
year.

(i) Total the products for each county office computed pursuant
to clause (i).

(i) Total the number of instructional personnel services units for
instructional aides for pupils who are severely disabled reported for
each county office for the annual apportionment for the 1995-96 fiscal
year.

(iv) Divide the sum computed pursuant to clause (i) by the sum
computed pursuant to clause (iii).

(D) To determine the statewide average unit rate for
instructional aides for pupils who are not severely disabled:

(i) Multiply the special education services unit rate for
instructional aides for pupils who are not severely disabled computed
for each county office pursuant to subdivision (b) of Section 56835.02
by the total number of instructional personnel services units for
instructional aides for pupils who are not severely disabled reported
for the county office for the annual apportionment for the 1995-96
fiscal year.

(i) Total the products for each county office computed pursuant
to clause (i).

(iii) Total the number of instructional personnel services units for
instructional aides for pupils who are not severely disabled reported
for each county office for the annual apportionment for the 1995-96
fiscal year.

(iv) Divide the sum computed pursuant to clause (i) by the sum
computed pursuant to clause (iii).

(b) Make the following computations to determine the difference
between the unit rate computed for each type of special education
services unit for each district and county office and the statewide
average unit rate computed in subdivision (a) for each type of special
education services unit for districts and county offices:

(1) For each district, make the following computations:

(A) Subtract the special education services unit rate for teachers
of special day classes and centers for pupils who are severely disabled
computed for the district pursuant to subdivision (a) of Section
56835.01 from the statewide average unit rate for teachers of special
day classes and centers for pupils who are severely disabled
computed pursuant to subparagraph (A) of paragraph (1) of
subdivision (a).

(B) Subtract the average special education services unit rate for
services to pupils who are not severely disabled computed for the
district pursuant to subdivision (d) of Section 56835.01 from the
statewide average unit rate for services to pupils who are not severely
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disabled computed pursuant to subparagraph (B) of paragraph (1)
of subdivision (a).

(C) Subtract the special education services unit rate for
instructional aides for pupils who are severely disabled computed for
the district pursuant to subdivision (a) of Section 56835.02 from the
statewide average unit rate for instructional aides for pupils who are
severely disabled computed pursuant to subparagraph (C) of
paragraph (1) of subdivision (a).

(D) Subtract the special education services unit rate for
instructional aides for pupils who are not severely disabled computed
for the district pursuant to subdivision (b) of Section 56835.02 from
the statewide average unit rate for instructional aides for pupils who
are not severely disabled computed pursuant to subparagraph (D)
of paragraph (1) of subdivision (a).

(2) For each county office, make the following computations:

(A) Subtract the special education services unit rate for teachers
of special day classes and centers for pupils who are severely disabled
computed for the county office pursuant to subdivision (a) of Section
56835.01 from the statewide average unit rate for teachers of special
day classes and centers for pupils who are severely disabled
computed pursuant to subparagraph (A) of paragraph (2) of
subdivision (a).

(B) Subtract the average special education services unit rate for
services to pupils who are not severely disabled computed for the
county office pursuant to subdivision (d) of Section 56835.01 from the
statewide average unit rate for services to pupils who are not severely
disabled computed pursuant to subparagraph (B) of paragraph (2)
of subdivision (a).

(C) Subtract the special education services unit rate for
instructional aides for pupils who are severely disabled computed for
the county office pursuant to subdivision (a) of Section 56835.02 from
the statewide average unit rate for instructional aides for pupils who
are severely disabled computed pursuant to subparagraph (C) of
paragraph (2) of subdivision (a).

(D) Subtract the special education services unit rate for
instructional aides for pupils who are not severely disabled computed
for the county office pursuant to subdivision (b) of Section 56835.02
from the statewide average unit rate for instructional aides for pupils
who are not severely disabled computed pursuant to subparagraph
(D) of paragraph (2) of subdivision (a).

(c) For each district and county office, multiply the difference in
the unit rate determined for each type of special education services
unit pursuant to subdivision (b) by the total number of units of that
type of special education services unit that were reported for the
district or county office at the annual apportionment for the 1995-96
fiscal year.
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(d) For each district and county office, add the amounts
computed pursuant to subdivision (c) for the district or county office
that are zero or greater. Each district and county office having an
amount that is zero or greater shall receive an equalization
adjustment in the amount computed pursuant to subdivision (g).

(e) Total the amounts computed pursuant to subdivision (d) for
each district and county office to determine the total statewide
amount necessary to fully fund this section in the 1997-98 fiscal year.

(f) Divide the amount that is actually appropriated for the 1997-98
fiscal year for the purpose of equalization pursuant to this chapter by
the amount computed pursuant to subdivision (e) to determine the
percentage of the amount computed for each district and county
office pursuant to subdivision (d) that will be funded pursuant to this
section.

(g) For the 1997-98 fiscal year to determine the amount of the
equalization adjustment to apportion to each eligible district and
county office pursuant to this section, multiply the amount computed
pursuant to subdivision (d) by the percentage computed pursuant to
subdivision (f). The superintendent shall apportion an equalization
adjustment for the 1997-98 fiscal year in the amount equal to that
product to the district or county office.

56835.04. (a) The data certified by the State Department of
Education to the Controller for the 1995-96 fiscal year with respect
to apportionments computed under Chapter 7 (commencing with
Section 56700) shall be used for the purposes of making computations
based upon the 1995-96 fiscal year pursuant to this chapter.

(b) For purposes of this chapter, information reported “for the
1995-96 annual apportionment” means the data meeting the
requirements of subdivision (a), as certified in March 1997.

56835.05. (a) The department shall continuously monitor and
review all special education programs approved under this chapter
to assure that all funds appropriated to districts and county offices
under this chapter are expended for the purposes intended.

(b) Funds apportioned to districts and county offices pursuant to
this chapter shall be expended exclusively for programs operated
under this part.

56835.06. Regardless of when this act becomes effective, it is the
intent of the Legislature to make the apportionments for the
equalization adjustments computed pursuant to this chapter for the
entire 1997-98 fiscal year.

56835.07. This chapter shall become inoperative on July 1, 1998,
and, as of January 1, 1999, is repealed, unless a later enacted statute,
that becomes operative on or before January 1, 1999, deletes or
extends the dates on which it becomes inoperative and is repealed.

SEC. 65. Chapter 7.2 (commencing with Section 56836) is added
to Part 30 of the Education Code, to read:
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CHAPTER7.2. SPECIAL EDUCATION FUNDING
Article 1. Administration

56836. Commencing with the 1998-99 fiscal year and for each
fiscal year thereafter, apportionments to special education local plan
areas for special education programs operated by, and services
provided by, districts, county offices, and special education local plan
areas shall be computed pursuant to this chapter.

56836.01. Commencing with the 1998-99 fiscal year and each
fiscal year thereafter, the administrator of each special education
local plan area, in accordance with the local plan approved by the
superintendent, shall be responsible for the following:

(@) The fiscal administration of the annual budget allocation plan
for special education programs of school districts and county
superintendents of schools composing the special education local
plan area.

(b) The allocation of state and federal funds allocated to the
special education local plan area for the provision of special
education and related services by those entities.

(c) The reporting and accounting requirements prescribed by
this part.

56836.02. (a) The superintendent shall apportion funds from
Section A of the State School Fund to districts and county offices of
education in accordance with the allocation plan adopted pursuant
to subdivision (f) of Section 56205, unless the local plan approved by
the superintendent specified that they be apportioned to the
administrative unit of the special education local plan area. If the
local plan specifies that the funds be apportioned to the
administrative unit of the special education local plan area, the
administrator of the special education local plan area shall, upon
receipt, distribute the funds in accordance with the allocation plan
adopted pursuant to subdivision (f) of Section 56205. Unless the local
plan approved by the superintendent specifies an alternative method
of distributing state and local funds among the participating local
educational agencies, the funds shall be distributed by the special
education local plan area as allocated instructional personnel service
units and operated as computed in Chapter 7 (commencing with
Section 56700) as that chapter existed on December 31, 1998, or
Chapter 7.1 (commencing with Section 56835).

(b) The superintendent shall apportion funds for regionalized
services and program specialists from Section A of the State School
Fund to the administrative unit of each special education local plan
area. Upon receipt, the administrator of a special education local plan
area shall direct the administrative unit of the special education local
plan area to distribute the funds in accordance with the allocation
plan adopted pursuant to subdivision (f) of Section 56205.
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56836.03. (a) On or after January 1, 1998, each special education
local plan area shall submit a revised local plan. Each special
education local plan area shall submit its revised local plan not later
than the time it is required to submit its local plan pursuant to
subdivision (b) of Section 56100 and the revised local plan shall meet
the requirements of Chapter 3 (commencing with Section 56200).

(b) Until the superintendent has approved the revised local plan
and the special education local plan area begins to operate under the
revised local plan, each special education local plan area shall
continue to operate under the programmatic, reporting, and
accounting requirements prescribed by the State Department of
Education for the purposes of Chapter 7 (commencing with Section
56700) as that chapter existed on December 31, 1998. The
department shall develop transition guidelines, and, as necessary,
transition forms, to facilitate a transition from the reporting and
accounting methods required for Chapter 7 (commencing with
Section 56700) as that chapter existed on December 31, 1998, and
related provisions of this part, to the reporting and accounting
methods required for this chapter. Under no circumstances shall the
transition guidelines exceed the requirements of the provisions
described in paragraphs (1) and (2). The transition guidelines shall,
at a minimum, do the following:

(1) Describe the method for accounting for the instructional
service personnel units and caseloads, as required by Chapter 7
(commencing with Section 56700) as that chapter existed on
December 31, 1998.

(2) Describe the accounting that is required to be made, if any, for
the purposes of Sections 56030, 56140, 56156.5, 56361.5, 56362, 56363.3,
56365.5, 56366.2, 56366.3, 56370, 56441.5, 56441.7, and 56447.

(c) Commencing with the 1997-98 fiscal year, through and
including the fiscal year in which equalization among special
education local plan areas has been achieved, the board shall not
approve any proposal to divide a special education local plan area
into two or more units, unless the division has no net impact on state
costs for special education; provided, however, that the board may
approve a proposal that was initially submitted to the department
prior to January 1, 1997.

56836.04. (a) The superintendent shall continuously  monitor
and review all special education programs approved under this part
to assure that all funds appropriated to special education local plan
areas under this part are expended for the purposes intended.

(b) Funds apportioned to special education local plan areas
pursuant to this chapter shall be expended exclusively for programs
operated under this part.

56836.05. Apportionments made under this part shall be made by
the superintendent as early as practicable in the fiscal year. Upon
order of the superintendent, the Controller shall draw warrants upon
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the money appropriated, in favor of the eligible special education
local plan areas.

Article 2. Computation of Apportionments

56836.06. For the purposes of this article, the following terms or
phrases shall have the following meanings, unless the context clearly
requires otherwise:

(a) “Average daily attendance reported for the special education
local plan area” means the total of the following:

(1) The total number of wunits of average daily attendance
reported for the second principal apportionment pursuant to Section
41601 for all pupils enrolled in the district or districts that are a part
of the special education local plan area.

(2) The total number of wunits of average daily attendance
reported pursuant to Section 41601 for all pupils enrolled in schools
operated by the county office or offices that compose the special
education local plan area, or for those county offices that are a part
of more than one special education local plan area, that portion of the
average daily attendance of pupils enrolled in the schools operated
by the county office that are under the jurisdiction of the special
education local plan area.

(b) “Special education local plan area” includes the school district
or districts and county office or offices of education composing the
special education local plan area.

(c) “The fiscal year in which equalization among special
education local plan areas has been achieved” means the first fiscal
year in which each special education local plan area is funded at or
above the statewide target amount per unit of average daily
attendance, as computed pursuant to Section 56836.11.

56836.08. (a) For the 1998-99 fiscal year, the superintendent
shall make the following computations to determine the amount of
funding for each special education local plan area:

(1) Add the amount of funding per unit of average daily
attendance computed for the special education local plan area
pursuant to paragraph (1) of subdivision (a) of Section 56836.10 to
the inflation adjustment computed pursuant to subdivision (d) for
the 1998-99 fiscal year.

(2) Multiply the amount computed in paragraph (1) by the units
of average daily attendance reported for the special education local
plan area for the 1997-98 fiscal yeatr.

(3) Add the actual amount of the equalization adjustment, if any,
computed for the 1998-99 fiscal year pursuant to Section 56836.14 to
the amount computed in paragraph (2).

(4) Add or subtract, as appropriate, the adjustment for growth
computed pursuant to Section 56836.15 from the amount computed
in paragraph (3).
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(5) Add the special disabilities adjustment computed pursuant to
Article 2.5 (commencing with Section 56836.155).

(b) For the 1999-2000 fiscal year and each fiscal year thereafter,
the superintendent shall make the following computations to
determine the amount of funding for each special education local
plan area for the fiscal year in which the computation is made:

(1) Add the amount of funding per unit of average daily
attendance computed for the special education local plan area for the
prior fiscal year pursuant to Section 56836.10 to the inflation
adjustment computed pursuant to subdivision (d) for the fiscal year
in which the computation is made.

(2) Multiply the amount computed in paragraph (1) by the units
of average daily attendance reported for the special education local
plan area for the prior fiscal year.

(3) Add the actual amount of the equalization adjustment, if any,
computed for the special education local plan area for the fiscal year
in which the computation is made pursuant to Section 56836.14 to the
amount computed in paragraph (2).

(4) Add or subtract, as appropriate, the adjustment for growth or
decline in enrollment, if any, computed for the special education
local plan area for the fiscal year in which the computation is made
pursuant to Section 56836.15 from the amount computed in
paragraph (3).

(5) Add the special disabilities adjustment computed pursuant to
Article 2.5 (commencing with Section 56836.155) and increased
pursuant to subparagraph (D) if the adjusted funding per unit of
average daily attendance of the special education local plan area is
below the statewide target amount per unit of average daily
attendance as determined pursuant to subparagraphs (A) to (C),
inclusive, as follows:

(A) Calculate the adjusted amount of funding per unit of average
daily attendance for each special education local plan area, measured
in dollars and cents, using the methodology contained in subdivision
(@) of Section 56836.10, except that the amount used from the
computation in Section 56836.09 shall be reduced by the amount
computed pursuant to Article 2.5 (commencing with Section
56836.155).

(B) Determine the statewide target amount per unit of average
daily attendance, measured in dollars and cents and rounded up to
the nearest 50 cents ($0.50), as computed pursuant to subdivision (a)
of Section 56836.11.

(C) The adjusted funding per unit of average daily attendance is
below the statewide target amount if the amount calculated pursuant
to subparagraph (A), subtracted from the amount -calculated
pursuant to subparagraph (B), yields a positive value.

(D) If the computation made pursuant to subparagraph (C)
yields a positive value, increase the special disabilities adjustment in
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the 1999-2000 fiscal year and each year thereafter by the percent
increase in growth in average daily attendance reported by the
special education local plan area and the inflation factor computed
pursuant to subdivision (b) of Section 42238.1 for the applicable fiscal
year.

(E) Inclusion of the special disabilities adjustment in the total
funding of a special education local plan area shall neither change nor
be included in the computation of equalization funding pursuant to
Section 56836.12 or the computations made after this computation
that precede the computation in Section 56836.12.

(c) For the 1998-99 fiscal year and each fiscal year thereafter, the
superintendent shall make the following computations to determine
the amount of General Fund moneys that the special education local
plan area may claim:

(1) Add the total of the amount of property taxes allocated to the
special education local plan area pursuant to Section 2572 for the
fiscal year in which the computation is made to the amount of federal
funds allocated to the special education local plan area pursuant to
Part B of the Individuals with Disabilities Education Act (20 U.S.C.
Sec. 1400 et seq.) for the fiscal year in which the computation is made.

(2) Add the amount of funding computed for the special
education local plan area pursuant to subdivision (a) for the 1998-99
fiscal year, and commencing with the 1999-2000 fiscal year and each
fiscal year thereafter, the amount computed for the fiscal year in
which the computations were made pursuant to subdivision (b) to
the amount of funding computed for the special education local plan
area pursuant to Article 3 (commencing with Section 56836.16).

(3) Subtract the sum computed in paragraph (1) from the sum
computed in paragraph (2).

(d) For the 1998-99 fiscal year and each fiscal year thereafter, the
superintendent shall make the following computations to determine
the inflation adjustment for the fiscal year in which the computation
is made:

(1) For the 1998-99 fiscal year, multiply the statewide target
amount per unit of average daily attendance for special education
local plan areas for the 1997-98 fiscal year computed pursuant to
paragraph (3) of Section 56836.11 by the inflation factor computed
pursuant to subdivision (b) of Section 42238.1 for the 1998-99 fiscal
year.

(2) For the 1999-2000 fiscal year and each fiscal year thereafter,
multiply the statewide target amount per unit of average daily
attendance for special education local plan areas for the prior fiscal
year computed pursuant to Section 56836.11 by the inflation factor
computed pursuant to subdivision (b) of Section 42238.1 for the fiscal
year in which the computation is made.

56836.09. For the purpose of computing the amount to apportion
to each special education local plan area for the 1998-99 fiscal year,
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the superintendent shall compute the total amount of funding
received by the special education local plan area for the 1997-98 fiscal
year as follows:

(a) Add the following amounts that were received for the 1997-98
fiscal year:

(1) The total amount of federal funds available to the state
pursuant to Part B of the Individuals with Disabilities Education Act
(20 U.S.C. Sec. 1400 et seq.) allocated to the special education local
plan area for the purposes of special education for individuals with
exceptional needs enrolled in kindergarten and grades 1 to 12,
inclusive.

(2) The total amount of federal funds available to the state
pursuant to Part B of the Individuals with Disabilities Education Act
(20 U.S.C. Sec. 1400 et seq.) allocated to the special education local
plan area for the purposes of providing preschool and related services
to individuals with exceptional needs who are ages 3 to 5 years,
inclusive, pursuant to Chapter 4.45 (commencing with Section
56440).

(3) The total amount of property taxes allocated to the special
education local plan area pursuant to Section 2572.

(4) The total amount of General Fund moneys allocated to the
special education local plan area pursuant to Chapter 7
(commencing with Section 56700) plus the total amount received for
equalization pursuant to Chapter 7.1 (commencing with Section
56835), as those chapters existed on December 31, 1998.

(5) The total amount of General Fund moneys and federal funds
available to the state pursuant to Part B of the Individuals with
Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.) allocated to
another special education local plan area for any pupils with
exceptional needs who are served by the other special education local
plan area but who are residents of the special education local plan
area for which this computation is being made.

(b) Add the following amounts received in the 1997-98 fiscal year:

(1) The total amount determined for the special education local
plan area for the purpose of providing nonpublic, nonsectarian school
services to licensed children’s institutions, foster family homes,
residential medical facilities, and other similar facilites for the
1997-98 fiscal year pursuant to Article 3 (commencing with Section
56836.16).

(2) The total amount of General Fund moneys and federal funds
available to the state pursuant to Part B of the Individuals with
Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.) allocated for
any pupils with exceptional needs who are served by the special
education local plan area but who do not reside within the boundaries
of the special education local plan area.

(3) The total amount of General Fund moneys allocated to the
special education local plan area to perform the regionalized

89

123



— 61— Ch. 854

operations and services functions listed in Article 6 (commencing
with Section 56836.23) and to provide the direct instructional support
of program specialists in accordance with Section 56368.

(4) The total amount of General Fund moneys allocated to the
special education local plan area for individuals with exceptional
needs younger than three years of age pursuant to Chapter 7
(commencing with Section 56700), as that chapter existed on
December 31, 1998.

(5) The total amount of General Fund moneys allocated to local
education agencies within the special education local plan area
pursuant to Section 56771, as that section existed on December 31,
1998, for specialized books, materials, and equipment for pupils with
low-incidence disabilities.

(c) Subtract the sum computed in subdivision (b) from the sum
computed in subdivision (a).

56836.10. (a) The superintendent shall make the following
computations to determine the amount of funding per unit of
average daily attendance for each special education local plan area
for the 1998-99 fiscal year:

(1) Divide the amount of funding for the special education local
plan area computed for the 1997-98 fiscal year pursuant to Section
56836.09 by the number of units of average daily attendance reported
for the special education local plan area for the 1997-98 fiscal year.

(2) Add the amount computed in paragraph (1) to the inflation
adjustment computed pursuant to subdivision (d) of Section 56836.08
for the 1998-99 fiscal year.

(b) Commencing with the 1999-2000 fiscal year and each fiscal
year thereafter, the superintendent shall make the following
computations to determine the amount of funding per unit of
average daily attendance for each special education local plan area
for the fiscal year in which the computation is made:

(1) For the 1999-2000 fiscal year, divide the amount of funding for
the special education local plan area computed for the 1998-99 fiscal
year pursuant to subdivision (a) of Section 56836.08 by the number
of units of average daily attendance reported for the special
education local plan area for the 1998-99 fiscal year.

(2) For the 2000-01 fiscal year, and each fiscal year thereafter,
divide the amount of funding for the special education local plan area
computed for the prior fiscal year pursuant to subdivision (b) of
Section 56836.08 by the number of units of average daily attendance
reported for the special education local plan area for the prior fiscal
year.

56836.11. (a) For the purpose of computing the equalization
adjustment for special education local plan areas for the 1998-99 fiscal
year, the superintendent shall make the following computations to
determine the statewide target amount per unit of average daily
attendance for special education local plan areas:
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(1) Total the amount of funding computed for each special
education local plan area pursuant to Section 56836.09 for the 1997-98
fiscal year.

(2) Total the number of units of average daily attendance
reported for each special education local plan area for the 1997-98
fiscal year.

(3) Divide the sum computed in paragraph (1) by the sum
computed in paragraph (2) to determine the statewide target
amount for the 1997-98 fiscal year.

(4) Add the amount computed in paragraph (3) to the inflation
adjustment computed pursuant to subdivision (d) of Section 56836.08
for the 1998-99 fiscal year to determine the statewide target amount
for the 1998-99 fiscal year.

(b) Commencing with the 1999-2000 fiscal year and each fiscal
year thereafter, to determine the statewide target amount per unit
of average daily attendance for special education local plan areas, the
superintendent shall multiply the statewide target amount per unit
of average daily attendance computed for the prior fiscal year
pursuant to this section by one plus the inflation factor computed
pursuant to subdivision (b) of Section 42238.1 for the fiscal year in
which the computation is made.

56836.12. (a) For the purpose of computing the equalization
adjustment for special education local plan areas for the 1998-99 fiscal
year, the superintendent shall make the following computations to
determine the amount that each special education local plan area
that has an amount per unit of average daily attendance that is below
the statewide target amount per unit of average daily attendance
may request as an equalization adjustment:

(1) Subtract the amount per unit of average daily attendance
computed for the special education local plan area pursuant to
subdivision (a) of Section 56836.10 from the statewide target amount
per unit of average daily attendance determined pursuant to
subdivision (a) of Section 56836.11.

(2) If the remainder computed in paragraph (1) is greater than
zero, multiply that remainder by the number of units of average daily
attendance reported for the special education local plan area for the
1997-98 fiscal year.

(b) Commencing with the 1999-2000 fiscal year, through and
including the fiscal year in which equalization among the special
education local plan areas has been achieved, the superintendent
shall make the following computations to determine the amount that
each special education local plan area that has an amount per unit of
average daily attendance that is below the statewide target amount
per unit of average daily attendance may request as an equalization
adjustment:

(1) Add to the amount per unit of average daily attendance
computed for the special education local plan area pursuant to
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subdivision (b) of Section 56836.10 for the fiscal year in which the
computation is made the inflation adjustment computed pursuant to
subdivision (d) of Section 56836.08 for the fiscal year in which the
computation is made.

(2) Subtract the amount computed pursuant to paragraph (1)
from the statewide target amount per unit of average daily
attendance computed pursuant to subdivision (b) of Section 56936.11
for the fiscal year in which the computation is made.

(3) If the remainder computed in paragraph (2) is greater than
zero, multiply that remainder by the number of units of average daily
attendance reported for the special education local plan area for the
prior fiscal year.

56836.13. Commencing with the 1998-99 fiscal year, through and
including the fiscal year in which equalization among the special
education local plan areas has been achieved, the superintendent
shall make the following computations to determine the amount
available for making equalization adjustments for the fiscal year in
which the computation is made:

(a) Determine the amounts of funds equal to the increase in
federal funds, if any, appropriated in the annual Budget Act for the
purposes of equalizing funding for special education local plan areas
pursuant to this chapter. The increase shall be computed by
subtracting the amount of federal funds available to the state
pursuant to Part B of the Individuals with Disabilities Education Act
(20 U.S.C. Sec. 1400 et seq.) for the fiscal year in which the
computation is made from the amount available to the state from
those funds for the prior fiscal year.

(b) Subtract the amount computed in subdivision (a) from the
amount of funds provided for increased costs to the state in
administering the special education program.

(c) Add to the amount in subdivision (b), the amount of additional
funds, if any, appropriated in the fiscal year for which the
computation is made in the annual Budget Act for the purposes of
equalizing funding for special education local plan areas pursuant to
this chapter.

56836.14. Commencing with the 1998-99 fiscal year, through and
including the fiscal year in which equalization among the special
education local plan areas has been achieved, the superintendent
shall make the following computations to determine the actual
amount of the equalization adjustment for each special education
local plan area that has an amount per unit of average daily
attendance that is below the statewide target amount per unit of
average daily attendance:

(@) Add the amount determined for each special education local
plan area pursuant to Section 56836.12 for the fiscal year in which the
computation is made to determine the total statewide aggregate
amount necessary to fund each special education local plan area at
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the statewide target amount per unit of average daily attendance for
special education local plan areas.

(b) Divide the amount computed in subdivision (a) by the
amount computed pursuant to Section 56836.13 to determine the
percentage of the total amount of funds necessary to fund each
special education local plan area at the statewide target amount per
unit of average daily attendance for special education local plan areas
that are actually available for that purpose.

(c) To determine the amount to allocate to the special education
local plan area for a special education local plan area equalization
adjustment, multiply the amount computed for the special education
local plan area pursuant to Section 56836.12, if any, by the percentage
determined in subdivision (b).

56836.15. (a) In order to mitigate the effects of any declining
enrollment, commencing in the 1998-99 fiscal year, and each fiscal
year thereafter, the superintendent shall calculate allocations to
special education local plan areas based on the average daily
attendance reported for the special education local plan area for the
fiscal year in which the computation is made or the prior fiscal year,
whichever is greater. However, the prior fiscal year average daily
attendance reported for the special education local plan area shall be
adjusted for any loss or gain of average daily attendance reported for
the special education local plan area due to a reorganization or
transfer of territory in the special education local plan area.

(b) If in the fiscal year for which the computation is made, the
number of units of average daily attendance upon which allocations
to the special education local plan area are based is greater than the
number of units of average daily attendance upon which allocations
to the special education local plan area were based in the prior fiscal
year, the special education local plan area shall be allocated a growth
adjustment equal to the product determined by multiplying the
amounts determined under paragraphs (1) and (2).

(1) The statewide target amount per unit of average daily
attendance for special education local plan areas determined
pursuant to Section 56836.11.

(2) The difference between the number of units of average daily
attendance upon which allocations to the special education local plan
area are based for the fiscal year in which the computation is made
and the number of units of average daily attendance upon which
allocations to the special education local plan area were based for the
prior fiscal year.

(c) If in the fiscal year for which the computation is made, the
number of units of average daily attendance upon which allocations
to the special education local plan area are based is less than the
number of units of average daily attendance upon which allocations
to the special education local plan area were based in the prior fiscal
year, the special education local plan area shall receive a funding
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reduction equal to the product determined by multiplying the
amounts determined under paragraphs (1) and (2):

(1) The amount of funding per unit of average daily attendance
computed for the special education local plan area for the prior fiscal
year.

(2) The difference between the number of units of average daily
attendance upon which allocations to the special education local plan
area are based for the fiscal year in which the computation is made
and the number of units of average daily attendance upon which
allocations to the special education local plan area were based for the
prior fiscal year.

Article 2.5. Computation of Adjustment

56836.155. (a) For the 1998-99 fiscal year, prior to calculating the
apportionment in Article 2 (commencing with Section 56836.06), the
superintendent shall perform the following calculation:

(1) Determine for each special education local plan area the
number of pupils with exceptional needs with the special disabilities
specified in subdivision (b) for pupils residing in the special
education local plan area based on the April 1996 pupil count.

(2) Determine for each special education local plan area the total
reported incidence of all disabilities for pupils of age 3 to 22 years,
inclusive, excluding pupils in placements as described in paragraph
(1) of subdivision (b).

(3) Determine the statewide total of reported incidence of special
disabilities determined pursuant to paragraph (1).

(4) Determine the statewide total reported incidence of all
disabilities determined pursuant to paragraph (2).

(b) For the purposes of paragraph (1) of subdivision (a), the
superintendent shall use the count of all pupils with exceptional
needs of age 3 to 22 vyears, inclusive, exclusive of placements in
paragraph (1) and inclusive of the disabilities in paragraph (2).

(1) Pupils in state operated programs, nonpublic schools, and
out-of-home placements.

(2) Pupils with low-incidence disabilities of autistic, hard of
hearing, deaf, visually impaired, deaf, blind, and severe orthopedic
impairment, except that, for the purposes of subdivision (a), pupils
in the disability category of orthopedic impairment shall be used in
the absence of special education local plan area counts of only severe
orthopedic impairment. To the count of low-incidence disabilities,
also add pupils in the disability category of traumatic brain injury.

(c) Calculate, for each special education local plan area, the
reported incidence of special disabiliies as a percentage of its total
reported incidence of all disabilities by dividing the amount in
paragraph (1) of subdivision (a) by the amount in paragraph (2) of
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subdivision (a). The percentage amount is to be expressed to the
accuracy of one hundredth of a percentage point.

(d) Calculate the statewide total of reported incidence of special
disabilities as a percent of the statewide total incidence of all
disabilities by dividing the amount in paragraph (3) of subdivision
(&) by the amount in paragraph (4) of subdivision (a). The percent
amount is to be expressed to the accuracy of one hundredth of a
percentage point.

(e) For each special education local plan area whose percentage
of special disabilities calculated pursuant to subdivision (c) is greater
than the statewide percent of special disabilities pursuant to
subdivision (d), determine the number of excess pupils in the special
education local plan area as follows:

(1) Multiply the statewide percent of special disabilities
calculated in subdivision (d) by the count by the special education
local plan area of all disabilities determined pursuant to paragraph
(2) of subdivision (a).

(2) Subtract the amount calculated in paragraph (1) from the
count by the special education local plan area of special disabilities
determined pursuant to paragraph (1) of subdivision (a). Round this
number to the nearest whole number.

(f) Multiply the number of excess pupils calculated in subdivision
(e) by one thousand dollars ($1,000). This is the amount that each
special education local plan area having excess pupils is to receive as
a special disabilities adjustment in the 1998-99 fiscal year and that is
to be included in the total amount of funding received by the special
education local plan area pursuant to Section 56836.08.

Article 3. Licensed Children’s Institutions

56836.16. (a) For the 1980-81 fiscal year and each fiscal year
thereafter, the superintendent shall apportion to each district and
county superintendent providing programs pursuant to Article 5
(commencing with Section 56155) of Chapter 2 an amount equal to
the difference, if any, between (1) the costs of master contracts with
nonpublic, nonsectarian schools and agencies to provide special
education instruction, designated instruction and services, or both, to
pupils in licensed children’s institutions, foster family homes,
residential medical facilities, and other similar facilities funded under
this chapter, and (2) the state and federal income received by the
district or county superintendent for providing these programs. The
sum of the excess cost, plus any state or federal income for these
programs, shall not exceed the cost of master contracts with
nonpublic, nonsectarian schools and agencies to provide special
education and designated instruction and services for these pupils, as
determined by the superintendent.
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(b) The cost of master contracts with nonpublic, nonsectarian
schools and agencies that a district or county office of education
reports under this section shall not include any of the following costs
that a district, county office, or special education local plan area may
incur:

(1) Administrative or indirect costs for the local education agency.

(2) Direct support costs for the local education agency.

(3) Transportation costs provided either directly, or through a
nonpublic, nonsectarian school or agency master contract or
individual services agreement for use of services or equipment
owned, leased, or contracted, by a district, special education local
plan area, or county office for any pupils enrolled in nonpublic,
nonsectarian schools or agencies, unless provided directly or
subcontracted by that nonpublic, nonsectarian school or agency
pursuant to subdivisions (a) and (b) of Section 56366.

(4) Costs for services routinely provided by the district or county
office including the following, unless the board grants a waiver under
56101:

(A) School psychologist services other than those described in
Sections 56324 and 56363 and included in a master contract and
individual services agreement under subdivision (a) of Section 56366.

(B) School nurse services other than those described in Sections
49423.5, 56324, and 56363 and included in a master contract and
individual services agreement under subdivision (a) of Section 56366.

(C) Language, speech, and hearing services other than those
included in a master contract and individual services agreement
under subdivision (a) of Section 56366.

(D) Modified, specialized, or adapted physical education services
other than those included in a master contract and individual services
agreement under subdivision (a) of Section 56366.

(E) Other services not specified by a pupil's individualized
education program or funded by the state on a caseload basis.

(5) Costs for nonspecial education programs or settings, including
those provided for individuals with exceptional needs between the
ages of birth and five years, inclusive, pursuant to Sections 56431 and
56441.8.

(6) Costs for nonpublic, nonsectarian school or agency
placements outside of the state unless the board has granted a waiver
pursuant to subdivisions (e) and (f) of Section 56365.

(7) Costs for related nonpublic, nonsectarian school pupil
assessments by a school psychologist or school nurse pursuant to
Sections 56320 and 56324.

(8) Costs for services that the nonpublic, nonsectarian school or
agency is not certified to provide.

(9) Costs for services provided by personnel who do not meet the
requirements specified in subdivisidhdf Section 56366.1.

(10) Costs for services provided by public school employees.
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(d) A nonpublic, nonsectarian school or agency shall not claim and
is not entitled to receive reimbursement for attendance unless the
site where the pupil is receiving special education or designated
instruction and services is certified.

56836.17. (a) The superintendent may reimburse each district
and county office of education providing programs pursuant to
Article 5 (commencing with Section 56155) of Chapter 2 for
assessment and identification costs for pupils in licensed children’s
institutions, foster family homes, residential medical facilities, and
other similar facilities who are placed in state-certified nonpublic,
nonsectarian schools.

(b) Actual costs wunder this section shall not include either
administrative or indirect costs, or any proration of support costs.

(c) The total amount reimbursed statewide under this section
shall not exceed the amount appropriated for these purposes in any
fiscal year. If the superintendent determines that this amount is
insufficient to reimburse all claims, the superintendent shall prorate
the deficiency among all districts or county offices submitting claims.

56836.18. (a) The superintendent shall establish and maintain an
emergency fund for the purpose of providing relief to special
education local plan areas when a licensed children’s institution,
foster family home, residential medical facility, or other similar
facility serving individuals with exceptional needs opens or expands
in a special education local plan area during the course of the school
year which impacts the special education local plan area, or when a
pupil is placed in a facility for which no public or state-certified
nonpublic program exists within the special education local plan area
in which the pupil's individualized education program can be
implemented during the course of the school year and impacts the
educational program.

(b) The special education local plan area in which the impaction
occurs shall be responsible for submitting a written request to the
superintendent for emergency funding. The written request shall
contain, at a minimum, all of the following:

(1) Specific information on the new or expanded licensed
children’s institution, foster family home, residential medical facility,
or other similar facility described in subdivision (a), including
information on the new unserved or underserved pupils residing in
the facility, or specific information relating to the new unserved or
underserved pupils residing in those facilities.

(2) The identification of the steps undertaken demonstrating that
no public special education program exists within the special
education local plan area capable of programmatically meeting the
needs of the identified pupils.

(3) A plan from the special education local plan area describing
the services to be provided.
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(c) The superintendent shall approve, modify, or disapprove the
written request for emergency funding within 30 days of the receipt
of the written request and shall notify the special education local plan
area administrator, in writing, of the final decision.

(d) It is the intent of the Legislature that appropriations necessary
to fund these emergency situations shall be included in the Budget
Act for each fiscal year.

Article 4.  Nonpublic, Nonsectarian School Contracts

56836.20. (a) The cost of master contracts with nonpublic,
nonsectarian schools and agencies that a special education local plan
area enters into shall not include any of the following costs that a
special education local plan area may incur:

(1) Administrative or indirect costs of the special education local
plan area.

(2) Direct support costs for the special education local plan area.

(3) Transportation costs provided either directly, or through a
nonpublic, nonsectarian school or agency contract for use of services
or equipment owned, leased, or contracted, by a special education
local plan area for any pupils enrolled in nonpublic, nonsectarian
schools or agencies, unless provided directly or subcontracted by that
nonpublic, nonsectarian school or agency pursuant to subdivisions
(a) and (b) of Section 56366.

(4) Costs for services routinely provided by the special education
local plan area including the following, unless the board grants a
waiver under Section 56101:

(A) School psychologist services other than those described in
Sections 56324 and 56363 and included in a master contract and
individual services agreement under subdivision (a) of Section 56366.

(B) School nurse services other than those described in Sections
49423.5, 56324, and 56363 and included in a master contract and
individual services agreement under subdivision (a) of Section 56366.

(C) Language, speech, and hearing services other than those
included in a master contract and individual services agreement
under subdivision (a) of Section 56366.

(D) Modified, specialized, or adapted physical education services
other than those included in a master contract and individual services
agreement under subdivision (a) of Section 56366.

(E) Other services not specified by a pupil's individualized
education program or funded by the state on a caseload basis.

(5) Costs for nonspecial education programs or settings, including
those provided for individuals with exceptional needs between the
ages of birth and five years, inclusive, pursuant to Sections 56431 and
56441.8.
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(6) Costs for nonpublic, nonsectarian school or agency
placements outside of the state unless the board has granted a waiver
pursuant to subdivisions (e) and (f) of Section 56365.

(7) Costs for related nonpublic, nonsectarian school pupil
assessments by a school psychologist or school nurse pursuant to
Sections 56320 and 56324.

(8) Costs for services that the nonpublic, nonsectarian school or
agency is not certified to provide.

(9) Costs for services provided by personnel who do not meet the
requirements specified in subdivisidhdf Section 56366.1.

(10) Costs for services provided by public school employees.

(b) A nonpublic, nonsectarian school or agency shall not claim and
is not entitled to receive reimbursement for attendance unless the
site where the pupil is receiving special education or designated
instruction and services is certified.

56836.21. (a) The State Department of Education shall
administer an extraordinary cost pool to protect special education
local plan areas from the extraordinary costs associated with single
placements in nonpublic, nonsectarian schools. Funds shall be
appropriated for this purpose in the annual Budget Act. Special
education local plan areas shall be eligible for reimbursement from
this pool in accordance with this section.

(b) The threshold amount for claims under this section shall be the
lesser of the following:

(1) One percent of the allocation calculated pursuant to Section
56836.08 for the special education local plan area for the current fiscal
year for any special education local plan area that meets the criteria
in subdivision (a) of Section 56212.

(2) The State Department of Education shall calculate the
average cost of a nonpublic, nonsectarian school placement in the
1997-98 fiscal year. This amount shall be multiplied by 2.5, then by
one plus the inflation factor computed pursuant to Section 42238.1,
to obtain the alternative threshold amount for claims in the 1998-99
fiscal year. In subsequent fiscal years, the alternative threshold
amount shall be the alternative threshold amount for the prior fiscal
year multiplied by one plus the inflation factor computed pursuant
to Section 42238.1.

(c) Special education local plan areas shall be eligible to submit
claims for costs of any nonpublic, nonsectarian school placements
exceeding the threshold amount on forms developed by the State
Department of Education. All claims for a fiscal year shall be
submitted by November 30 following the close of the fiscal year. If the
total amount claimed by special education local plan areas exceeds
the amount appropriated, the claims shall be prorated.

89

133



— 71— Ch. 854
Article 5. Low Incidence Funding

56836.22. (a) Commencing with the 1985-86 fiscal year, and for
each fiscal year thereafter, funds to support specialized books,
materials, and equipment as required under the individualized
education program for each pupil with low incidence disabilities, as
defined in Section 56026.5, shall be determined by dividing the total
number of pupils with low incidence disabilities in the state, as
reported on December 1 of the prior fiscal year, into the annual
appropriation provided for this purpose in the Budget Act.

(b) The per-pupil entitlement determined pursuant to
subdivision (a) shall be multiplied by the number of pupils with low
incidence disabilities in each special education local plan area to
determine the total funds available for each local plan.

(c) The superintendent shall apportion the amount determined
pursuant to subdivision (b) to the special education local plan area
for purposes of purchasing and coordinating the use of specialized
books, materials, and equipment.

(d) As a condition of receiving these funds, the special education
local plan area shall ensure that the appropriate books, materials, and
equipment are purchased, that the wuse of the equipment is
coordinated as necessary, and that the books, materials, and
equipment are reassigned to local educational agencies within the
special education local plan area once the agency that originally
received the books, materials, and equipment no longer needs them.

(e) It is the intent of the Legislature that special education local
plan areas share unused specialized books, materials, and equipment
with neighboring special education local plan areas.

Article 6. Program Specialists and Administration of Regionalized
Operations and Services

56836.23. Funds for regionalized operations and services and the
direct instructional support of program specialists shall be
apportioned to the special education local plan areas. As a condition
to receiving those funds, the special education local plan area shall
assure that all functions listed below are performed in accordance
with the description set forth in its local plan adopted pursuant to
subdivision (c) of Section 56205:

(a) Coordination of the special education local plan area and the
implementation of the local plan.

(b) Coordinated system of identification and assessment.

(c) Coordinated system of procedural safeguards.

(d) Coordinated system of staff development and parent
education.

(e) Coordinated system of  curriculum development  and
alignment with the core curriculum.
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(f) Coordinated system of internal program review, evaluation of
the effectiveness of the local plan, and implementation of a local plan
accountability mechanism.

(g) Coordinated system of data collection and management.

(h) Coordination of interagency agreements.

(i) Coordination of services to medical facilities.

() Coordination of services to licensed children’s institutions and
foster family homes.

(k) Preparation and transmission of required special education
local plan area reports.

() Fiscal and logistical support of the community advisory
committee.

(m) Coordination of transportation services for individuals with
exceptional needs.

(n) Coordination of career and vocational education and
transition services.

(o) Assurance of full educational opportunity.

(p) Fiscal administration and the allocation of state and federal
funds pursuant to Section 56836.01.

(q) Direct instructional program support that may be provided by
program specialists in accordance with Section 56368.

56836.24. Commencing with the 1998-99 fiscal year and each year
thereafter, the superintendent shall make the following
computations to determine the amount of funding for the purposes
specified in Section 56836.23 to apportion to each special education
local plan area for the fiscal year in which the computation is made:

(@) For the 1998-99 fiscal year the superintendent shall make the
following computations:

(1) Multiply the total amount of state General Fund money
allocated to the special education local plan areas in the 1997-98 fiscal
year, for the purposes of Article 9 (commencing with Section 56780)
of Chapter 7, as that chapter existed on December 31, 1998, by one
plus the inflation factor computed pursuant to subdivision (b) of
Section 42238.1 for the 1998-99 fiscal year.

(2) Divide the amount calculated in paragraph (1) by the units of
average daily attendance reported for the special education local
plan area for the 1997-98 fiscal year.

(3) To determine the amount to be allocated to each special
education local plan area in the 1998-99 fiscal vyear, the
superintendent shall multiply the amount computed in paragraph
(2) by the number of units of average daily attendance reported for
the special education local plan area for the 1998-99 fiscal year,
except that a special education local plan area designated as a
necessary small special education local plan area in accordance with
Section 56212 and reporting fewer than 15,000 units of average daily
attendance for the 1998-99 fiscal year shall be deemed to have 15,000
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units of average daily attendance, and no special education local plan
area shall receive less than it received in the 1997-98 fiscal year.

(b) For the 1999-2000 fiscal year and each fiscal year thereafter,
the superintendent shall make the following calculations:

(1) Multiply the amount determined in paragraph (2) of
subdivision (a) by one plus the inflation factor computed pursuant
to subdivision (b) of Section 42238.1 for the current fiscal year.

(2) Multiply the amount determined in paragraph (1) by the
number of units of average daily attendance reported for the special
education local plan area for the current fiscal year, except that a
special education local plan area designated as a necessary small
special education local plan area in accordance with Section 56212
and reporting fewer than 15,000 units of average daily attendance for
the current fiscal year shall be deemed to have 15,000 units of average
daily attendance.

56836.25. Funds received pursuant to this article shall be
expended for the purposes specified in Section 56836.23.

SEC. 66. (a) The Legislature finds and declares as follows:

(1) The individuals with Disabilities Education Act (20 U.S.C. Sec.
1400 et seq.), as amended by the Individuals with Disabilities
Education Act Amendments of 1997 (105 P.L. 17), effective in part
upon enactment and in part as further specified in the act, provides
as follows:

“Sec. 612. STATE ELIGIBILITY.

(@) In general.--A State is eligible for assistance under this part for
a fiscal year if the State demonstrates to the satisfaction of the
Secretary that the State has in effect policies and procedures to
ensure that it meets each of the following conditions:

[Language Omitted]

(5) LEAST RESTRICTIVE ENVIRONMENT-

(A) IN GENERAL-To the maximum extent appropriate, children
with disabilities, including children in public or private institutions
or other care facilities, are educated with children who are not
disabled, and special classes, separate schooling, or other removal of
children with disabilities from the regular educational environment
occurs only when the nature or severity of the disability of a child is
such that education in regular classes with the use of supplementary
aids and services cannot be achieved satisfactorily.

(B) ADDITIONAL REQUIREMENT-

(i) IN GENERAL-If the State uses a funding mechanism by which
the State distributes State funds on the basis of the type of setting in
which a child is served, the funding mechanism does not result in
placements that violate the requirements of subparagraph (A).

(i) ASSURANCE-If the State does not have policies and
procedures to ensure compliance with clause (i), the State shall
provide the Secretary an assurance that it will revise the funding
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mechanism as soon as feasible to ensure that such mechanism does
not result in such placements.

[Language Omitted]”

(16) PERFORMANCE GOALS AND INDICATORS—The State—

(A) has established goals for the performance of children with
disabilities in the State that—

(i) will promote the purposes of this Act, as stated in section
601(d); and

(ii) are consistent, to the maximum extent appropriate, with other
goals and standards for children established by the State;

(B) has established performance indicators the State will use to
assess progress toward achieving those goals that, at a minimum,
address the performance of children with disabilities on assessments,
drop-out rates, and graduation rates;

(C) will, every two years, report to the Secretary and the public
on the progress of the State, and of children with disabilities in the
State, toward meeting the goals established under subparagraph (A);
and

(D) based on its assessment of that progress, will revise its State
improvement plan under subpart 1 of part D as may be needed to
improve its performance, if the State receives assistance under that
subpart.

(17) PARTICIPATION IN ASSESSMENTS—

(A) IN GENERAL-Children with disabilites are included in
general State and district-wide  assessment  programs,  with
appropriate accommodations, where necessary. As appropriate, the
State or local education agency—

(i) develops guidelines for the participation of children with
disabilities in alternate assessments for those children who cannot
participate in State and district-wide assessment programs; and

(i) develops and, beginning not later than July 1, 2000, conducts
those alternate assessments.

(B) REPORTS-The State educational agency makes available to
the public, and reports to the public with the same frequency and in
the same detail as it reports on the assessment of nondisabled
children, the following:

(i) The number of children with disabilities participating in
regular assessments.

(i) The number of those children participating in alternate
assessments.

(i) () The performance of those children on regular
assessments (beginning not later than July 1, 1998) and on alternate
assessments (not later than July 1, 2000), if doing so would be
statistically sound and would not result in the disclosure of
performance results identifiable to individual children.

(Il) Data relating to the performance of children described under
subclause (l) shall be disaggregated—
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(aa) for assessments conducted after July 1, 1998; and

(bb) for assessments conducted before July 1, 1998, if the State is
required to disaggregate such data prior to July 1, 1998.

[Language Omitted]”

“Sec. 616. WITHHOLDING AND JUDICIAL REVIEW

(@) WITHHOLDING OF PAYMENTS-

(1) IN GENERAL-Whenever the Secretary, after reasonable
notice and opportunity for hearing to the State educational agency
involved (and to any local educational agency or State agency
affected by any failure described in subparagraph (B)), finds—

(A) that there has been a failure by the State to comply
substantially with any provision of this part; or

(B) that there is a failure to comply with any condition of a local
educational agency's or State agency’s eligibility under this part,
including the terms of any agreement to achieve compliance with
this part within the timelines specified in the agreement; the
Secretary shall, after notifying the State educational agency,
withhold, in whole or in part, any further payments to the State under
this part, or refer the matter for appropriate enforcement action,
which may include referral to the Department of Justice.

(2) NATURE OF WITHHOLDING-If the Secretary withholds
further payments under paragraph (1), the Secretary may
determine that such withholding will be limited to programs or
projects, or portions thereof affected by the failure, or that the State
educational agency shall not make further payments under this part
to specified local educational agencies or State agencies affected by
the failure. Until the Secretary is satisfied that there if no longer any
failure to comply with the provisions of this part, as specified in
subparagraph (A) or (B) of paragraph (1), payments to the State
under this part shall be withheld in whole or in part, or payments by
the State educational agency under this part shall be limited to local
educational agencies and State agencies whose actions did not cause
or were not involved in the failure, as the case may be. Any State
educational agency, State agency, or local educational agency that
has received notice under paragraph (1) shall, by means of a public
notice, take such measures as may be necessary to bring the
pendency of an action pursuant to this subsection to the attention of
the public within the jurisdiction of such agency.”

[Language Omitted]”

(2) State and local education agencies are required to abide by
federal laws that are in effect.

(b) This section shall remain in effect only if the Individuals with
Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.), as amended
by the Individuals with Disabilities Education Act Amendments of
1997 (105 P.L. 17), is not further amended or repealed, and this
section is repealed upon any further amendment or repeal of the
Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et
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seq.), as amended by the Individuals with Disabilities Education Act
Amendments of 1997 (105 P.L. 17).

(c) It is the intent of the Legislature that this section be reenacted
to incorporate any changes to the Individuals with Disabilities
Education Act (20 U.S.C. Sec. 1400 et seq.), as amended by the
Individuals with Disabilities Education Act Amendments of 1997 (105
P.L. 17), as soon as possible after the amendment of the Individuals
with Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.), as
amended by the Individuals with Disabilities Education Act
Amendments of 1997 (105 P.L. 17).

SEC. 67. (a) The Office of the Legislative Analyst, in conjunction
with the Department of Finance and the State Department of
Education, shall conduct a study to gather, analyze, and report on
data that would indicate the extent to which the incidence of
disabilities, that are medically defined or severe and significantly
above-average in cost, or both, are evenly or unevenly distributed
among the population of special education local plan areas. The
Office of the Legislative Analyst shall contract for both the
development of the request for proposal for the study and for the
study itself. The Office of the Legislative Analyst, the Department of
Finance, and the State Department of Education, shall submit a
report of the contractor's findings and recommendations no later
than June 1, 1998, to the Governor and the appropriate policy and
fiscal committees of the California State Senate and the California
State Assembly. The report shall include, if feasible and appropriate,
a method to adjust the funding formula contained in Chapter 7.2
(commencing with Section 56836) of Part 30 of the Education Code
in order to recognize the distribution of disabilities that are medically
defined or severe and significantly above-average in cost, or both,
among the special education local plan areas. The report shall use the
definition of severe orthopedic impairment developed by the State
Department of Education pursuant to Section 70.

(b) There is hereby appropriated to the State Department of
Education for transfer to the Office of the Legislative Analyst for the
1997-98 fiscal year the sum of two hundred thousand dollars
($200,000) from supplemental federal special education grant funds
for Part B of the Individuals with Disabilities Education Act. The
funds are only to be used for the purpose of contracting for the
request for proposal and study in subdivisions (a) and (b) and for the
purpose of paying any necessary overhead associated with the
supervision of the independent contracts. Provision 1 of Item
6110-161-0890 of the 1997-98 Budget Act on funds received over the
amount of federal funds budgeted shall only apply to the balance of
supplemental federal special education grant funds for Part B of the
Individuals with Disabilities Education Act remaining after the
appropriation made by this subdivision is deducted from that
supplemental funding.
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(c) Of the amount needed to fully fund the equalization formula
in Article 2 (commencing with Section 56836.06) of Chapter 7.2 of
Part 30 of the Education Code as it read on January 1, 1998, fifteen
million dollars ($15,000,000) shall be available for an adjustment to
that formula pursuant to the results of the study required pursuant
to Section 67. The amount actually required to fully fund the
adjustment enacted by an act of the Legislature subsequent to the
results of the study shall be funded in whole in the 1998-99 fiscal year
if eighty million dollars ($80,000,000), or more, in federal funds
becomes available, or proportionately less if less federal funds are
available, during years of equalization carried out pursuant to Article
2 (commencing with Section 56836.06) of Chapter 7.2 of Part 30 of the
Education Code. At the time an adjustment is enacted, the formula
in Article 2 (commencing with Section 56836.06) of Chapter 7.2 of
Part 30 of the Education Code shall also be amended in an act other
than the Budget Act to reduce the full funding level by the total cost
of the adjustment which may be more or less than fifteen million
dollars ($15,000,000) such that the total cost of the formula in Article
2 (commencing with Section 56836.06) of Chapter 7.2 of Part 30 of the
Education Code plus the adjustment shall equal the cost of the
equalization formula as it existed before enacting the adjustment.
The adjustment shall be enacted to amend or replace the formula
established in Article 2.5 (commencing with Section 56836.155) of
Chapter 7.2 of Part 30 of the Education Code and shall not be enacted
in addition to the formula established in that article.

SEC. 68. (a) The Office of the Legislative Analyst, the
Department of Finance, and the State Department of Education
shall conduct a study, in consultation with the other interested
parties, of nonpublic school and nonpublic agency costs as compared
to the cost of public school placements, the cause of continuing
increases in  nonpublic school and agency  costs, and
recommendations for cost containment. In carrying out this study the
Office of the Legislative Analyst shall examine the impact on
nonpublic school and nonpublic agency costs of children residing in
out-of-home placements, and of mediation and due process hearings.
The Office of the Legislative Analyst may contract with an
independent party to conduct this study on behalf of the Office of the
Legislative Analyst. The Office of the Legislative Analyst shall submit
a final report of its findings and recommendations on or before May
1, 1998, to the appropriate policy and fiscal committees of the Senate
and the Assembly of the California Legislature.

(b) There is hereby appropriated to the State Department of
Education for transfer to the Office of the Legislative Analyst for the
1997-98 fiscal year the sum of one hundred thousand dollars
($100,000) from supplemental federal special education grant funds
for Part B of the Individuals with Disabilities Education Act. The
funds are only to be used for the purpose of conducting the study in
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subdivision (a). Provision 1 of Item 6110-161-0890 of the 1997-98
Budget Act on funds received over the amount of federal funds
budgeted shall only apply to the balance of supplemental federal
special education grant funds for Part B of the Individuals with
Disabilities Education Act remaining after the appropriation made
by this subdivision is deducted from that supplemental funding.

SEC. 69. (a) The State Department of Education shall convene
a working group to develop recommendations for improving the
compliance of state and local education agencies with state and
federal special education laws and regulations. These
recommendations shall define how the State Department of
Education and local education agencies will assure and maintain
compliance of special education laws and regulations in providing
services to individuals with exceptional needs. Final
recommendations shall include, but not be Ilimited to, state
compliance training and technical assistance, state review and
monitoring of local compliance, the state complaint process and
timetable, state corrective action and follow up, and local and state
agency sanctions for noncompliance.

(b) The working group shall include members representing the
State Board of Education, the State Department of Education, county
offices of education, school districts, special education local plan
areas, the Special Education Advisory Commission, the State
Department of Education administrative hearing office, the federal
Office of Civil Rights or Office for Special Education Programs,
organizations advocating for, or consisting of, individuals with
exceptional needs and their families, parents of individuals with
exceptional needs, and organizations representing school teachers
and other support services staff serving individuals with exceptional
needs. It is the intent of the Legislature that the working group
convened by the State Department of Education shall include a
balance of members representing state and local education agencies
and employees, and members representing individuals  with
exceptional needs and their families.

(c) The State Department of Education shall submit a report of
the working group’s recommendations no later than September 1,
1998, to the Governor and the appropriate policy and fiscal
committees of the Senate and the Assembly of the California
Legislature.

SEC. 70. On or before January 1, 1998, the State Department of
Education shall develop a definition of severe orthopedic
impairment for wuse in the application and distribution of
low-incidence funding in the 1998-99 fiscal year.

SEC. 71. No reimbursement is required by this act pursuant to
Section 6 of Article XllI B of the California Constitution because this
act provides for offsetting savings to local agencies or school districts
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that result in no net costs to the local agencies or school districts,
within the meaning of Section 17556 of the Government Code.

Notwithstanding Section 17580 of the Government Code, unless
otherwise specified, the provisions of this act shall become operative
on the same date that the act takes effect pursuant to the California
Constitution.

SEC. 72. Funding for this bill, except as provided in Sections 67
and 68 of this bill, shall be contingent upon the enactment of an
appropriation in the annual Budget Act.

89

142



Westlaw,
20U.S.C.A. 81401 Page 1

Effective: October 5, 2010

United States Code Annotated Currentness
Title 20. Education
~g Chapter 33. Education of Individuals with Disabilities (Refs & Annos)
~@ Subchapter 1. General Provisions
= = 8 1401. Definitions

Except as otherwise provided, in this chapter:

(1) Assistive technology device
(A) In general

The term “assistive technology device” means any item, piece of equipment, or product system, whether ac-
quired commercialy off the shelf, modified, or customized, that is used to increase, maintain, or improve
functional capabilities of a child with a disability.

(B) Exception
The term does not include a medical device that is surgically implanted, or the replacement of such device.
(2) Assistive technology service

The term “assistive technology service” means any service that directly assists a child with a disability in the
selection, acquisition, or use of an assistive technology device. Such term includes--

(A) the evaluation of the needs of such child, including a functional evaluation of the child in the child's
customary environment;

(B) purchasing, leasing, or otherwise providing for the acquisition of assistive technology devices by such
child;

(C) selecting, designing, fitting, customizing, adapting, applying, maintaining, repairing, or replacing assist-
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ive technology devices;

(D) coordinating and using other therapies, interventions, or services with assistive technology devices, such
as those associated with existing education and rehabilitation plans and programs,

(E) training or technical assistance for such child, or, where appropriate, the family of such child; and

(F) training or technical assistance for professionals (including individuals providing education and rehabil-
itation services), employers, or other individuals who provide services to, employ, or are otherwise substan-
tially involved in the major life functions of such child.

(3) Child with adisability
(A) In general
The term “child with a disability” means a child--

(i) with intellectual disabilities, hearing impairments (including deafness), speech or language impair-
ments, visual impairments (including blindness), serious emational disturbance (referred to in this chapter
as “emotional disturbance”), orthopedic impairments, autism, traumatic brain injury, other health impair-
ments, or specific learning disabilities; and

(ii) who, by reason thereof, needs special education and related services.
(B) Child aged 3 through 9

The term “child with a disability” for a child aged 3 through 9 (or any subset of that age range, including
ages 3 through 5), may, at the discretion of the State and the local educational agency, include a child--

(i) experiencing developmental delays, as defined by the State and as measured by appropriate diagnostic
instruments and procedures, in 1 or more of the following areas: physical development; cognitive devel-
opment; communication development; social or emotional development; or adaptive development; and

(ii) who, by reason thereof, needs special education and related services.
(4) Core academic subjects

The term “core academic subjects’ has the meaning given the term in section 9101 of the Elementary and Sec-
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ondary Education Act of 1965 [20 U.S.C.A. § 7801].
(5) Educational service agency
The term “educational service agency”--

(A) means aregional public multiservice agency--

(i) authorized by State law to develop, manage, and provide services or programs to local educational
agencies; and

(ii) recognized as an administrative agency for purposes of the provision of specia education and related
services provided within public elementary schools and secondary schools of the State; and

(B) includes any other public institution or agency having administrative control and direction over a public
elementary school or secondary school.

(6) Elementary school

The term “elementary school” means a nonprofit institutional day or residential school, including a public ele-
mentary charter school, that provides elementary education, as determined under State law.

(7) Equipment
The term “equipment” includes--

(A) machinery, utilities, and built-in equipment, and any necessary enclosures or structures to house such
machinery, utilities, or equipment; and

(B) all other items necessary for the functioning of a particular facility as a facility for the provision of edu-
cational services, including items such as instructional equipment and necessary furniture; printed, pub-
lished, and audio-visual instructional materials; telecommunications, sensory, and other technological aids
and devices; and books, periodicals, documents, and other related materials.

(8) Excess costs

The term “excess costs” means those costs that are in excess of the average annual per-student expenditure in
alocal educational agency during the preceding school year for an elementary school or secondary school stu-
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dent, as may be appropriate, and which shall be computed after deducting--
(A) amounts received--
(i) under subchapter I1;

(ii) under part A of title | of the Elementary and Secondary Education Act of 1965 [20 U.S.C.A. § 6311 et
seq.]; and

(iii) under parts A and B of title I11 of that Act [20 U.S.C.A. § 6811 et seq. and 20 U.S.C.A. 8§ 6891 et seq.
]; and

(B) any State or local funds expended for programs that would qualify for assistance under any of those
parts.

(9) Free appropriate public education

The term “free appropriate public education” means special education and related services that--
(A) have been provided at public expense, under public supervision and direction, and without charge;
(B) meet the standards of the State educational agency;

(C) include an appropriate preschool, elementary school, or secondary school education in the State in-
volved; and

(D) are provided in conformity with the individualized education program required under section 1414(d) of
thistitle.

(10) Highly qualified
(A) In general

For any special education teacher, the term “highly qualified” has the meaning given the term in section
9101 of the Elementary and Secondary Education Act of 1965 [20 U.S.C.A. § 7801], except that such term
also--
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(i) includes the requirements described in subparagraph (B); and

(ii) includes the option for teachers to meet the requirements of section 9101 of such Act by meeting the
requirements of subparagraph (C) or (D).

(B) Requirements for special education teachers

When used with respect to any public elementary school or secondary school special education teacher
teaching in a State, such term means that--

(i) the teacher has obtained full State certification as a special education teacher (including certification
obtained through alternative routes to certification), or passed the State special education teacher licensing
examination, and holds a license to teach in the State as a special education teacher, except that when
used with respect to any teacher teaching in a public charter school, the term means that the teacher meets
the requirements set forth in the State's public charter school law;

(ii) the teacher has not had special education certification or licensure requirements waived on an emer-
gency, temporary, or provisional basis, and

(iii) the teacher holds at least a bachelor's degree.
(C) Specia education teachers teaching to alternate achievement standards

When used with respect to a special education teacher who teaches core academic subjects exclusively to
children who are assessed against alternate achievement standards established under the regul ations promul-
gated under section 1111(b)(1) of the Elementary and Secondary Education Act of 1965 [20 U.S.C.A. §
6311(b)(1)], such term means the teacher, whether new or not new to the profession, may either--

(i) meet the applicable requirements of section 9101 of such Act [20 U.S.C.A. § 7801] for any elementary,
middle, or secondary school teacher who is new or not new to the profession; or

(ii) meet the requirements of subparagraph (B) or (C) of section 9101(23) of such Act as applied to an ele-
mentary school teacher, or, in the case of instruction above the elementary level, has subject matter know-
ledge appropriate to the level of instruction being provided, as determined by the State, needed to effect-
ively teach to those standards.

(D) Special education teachers teaching multiple subjects

When used with respect to a special education teacher who teaches 2 or more core academic subjects ex-
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clusively to children with disabilities, such term means that the teacher may either--

(i) meet the applicable requirements of section 9101 of the Elementary and Secondary Education Act of
1965 [20 U.S.C.A. § 7801] for any elementary, middle, or secondary school teacher who is new or not
new to the profession;

(ii) in the case of ateacher who is not new to the profession, demonstrate competence in all the core aca-
demic subjects in which the teacher teaches in the same manner as is required for an elementary, middle,
or secondary school teacher who is not new to the profession under section 9101(23)(C)(ii) of such Act,
which may include a single, high objective uniform State standard of evaluation covering multiple sub-
jects; or

(iii) in the case of a new special education teacher who teaches multiple subjects and who is highly quali-
fied in mathematics, language arts, or science, demonstrate competence in the other core academic sub-
jects in which the teacher teaches in the same manner as is required for an elementary, middle, or second-
ary school teacher under section 9101(23)(C)(ii) of such Act, which may include a single, high objective
uniform State standard of evaluation covering multiple subjects, not later than 2 years after the date of
employment.

(E) Rule of construction

Notwithstanding any other individual right of action that a parent or student may maintain under this
subchapter, nothing in this section or subchapter shall be construed to create a right of action on behalf of an
individual student or class of students for the failure of a particular State educational agency or local educa-
tional agency employee to be highly qualified.

(F) Definition for purposes of the ESEA

A teacher who is highly qualified under this paragraph shall be considered highly qualified for purposes of
the Elementary and Secondary Education Act of 1965 [20 U.S.C.A. § 6301 et seq.].

(11) Homeless children

The term “homeless children” has the meaning given the term “homeless children and youths’ in section
11434a of Title 42.

(12) Indian

The term “Indian” means an individual who is a member of an Indian tribe.

© 2013 Thomson Reuters. N1J4;8| mto Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS7801&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS6301&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS11434A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS11434A&FindType=L

20U.S.C.A. 81401 Page 7

(13) Indian tribe

The term “Indian tribe” means any Federal or State Indian tribe, band, rancheria, pueblo, colony, or com-
munity, including any Alaska Native village or regional village corporation (as defined in or established under
the Alaska Native Claims Settlement Act (43 U.S.C. 1601 et seq.)).

(14) Individualized education program; 1EP

The term “individualized education program” or “IEP” means a written statement for each child with a disab-
ility that is developed, reviewed, and revised in accordance with section 1414(d) of thistitle.

(15) Individualized family service plan
The term “individualized family service plan” has the meaning given the term in section 1436 of thistitle.
(16) Infant or toddler with a disability
The term “infant or toddler with a disability” has the meaning given the term in section 1432 of thistitle.
(17) Institution of higher education
The term “institution of higher education”--

(A) has the meaning given the term in section 1001 of thistitle; and

(B) also includes any community college receiving funding from the Secretary of the Interior under the Tri-
bally Controlled Colleges and Universities Assistance Act of 1978.

(18) Limited English proficient

The term “limited English proficient” has the meaning given the term in section 9101 of the Elementary and
Secondary Education Act of 1965 [20 U.S.C.A. § 7801].

(19) Local educational agency

(A) In general
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The term “local educational agency” means a public board of education or other public authority legally
constituted within a State for either administrative control or direction of, or to perform a service function
for, public elementary schools or secondary schools in a city, county, township, school district, or other
political subdivision of a State, or for such combination of school districts or counties as are recognized in a
State as an administrative agency for its public elementary schools or secondary schools.

(B) Educational service agencies and other public institutions or agencies
The term includes--
(i) an educational service agency; and

(ii) any other public institution or agency having administrative control and direction of a public element-
ary school or secondary school.

(C) BIA funded schools

The term includes an elementary school or secondary school funded by the Bureau of Indian Affairs, but
only to the extent that such inclusion makes the school eligible for programs for which specific eligibility is
not provided to the school in another provision of law and the school does not have a student popul ation that
is smaller than the student population of the local educational agency receiving assistance under this chapter
with the smallest student population, except that the school shall not be subject to the jurisdiction of any
State educational agency other than the Bureau of Indian Affairs.

(20) Native language

The term “native language”, when used with respect to an individual who is limited English proficient, means
the language normally used by the individual or, in the case of a child, the language normally used by the par-
ents of the child.

(21) Nonprofit

The term “nonprofit”, as applied to a school, agency, organization, or institution, means a school, agency, or-
ganization, or institution owned and operated by 1 or more nonprofit corporations or associations no part of
the net earnings of which inures, or may lawfully inure, to the benefit of any private shareholder or individual.

(22) Outlying area

The term “outlying area” means the United States Virgin Islands, Guam, American Samoa, and the Common-
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wealth of the Northern Mariana I slands.
(23) Parent
The term “parent” means--

(A) a natural, adoptive, or foster parent of a child (unless a foster parent is prohibited by State law from
serving as a parent);

(B) aguardian (but not the State if the child is award of the State);

(C) an individual acting in the place of a natural or adoptive parent (including a grandparent, stepparent, or
other relative) with whom the child lives, or an individual who is legally responsible for the child's welfare;
or

(D) except as used in sections 1415(b)(2) and 1439(a)(5) of thistitle, an individual assigned under either of
those sections to be a surrogate parent.

(24) Parent organization
The term “parent organization” has the meaning given the term in section 1471(g) of thistitle.
(25) Parent training and information center

The term “parent training and information center” means a center assisted under section 1471 or 1472 of this
title.

(26) Related services
(A) In general

The term “related services’ means transportation, and such developmental, corrective, and other supportive
services (including speech-language pathology and audiology services, interpreting services, psychological
services, physical and occupational therapy, recreation, including therapeutic recreation, social work ser-
vices, school nurse services designed to enable a child with a disability to receive a free appropriate public
education as described in the individualized education program of the child, counseling services, including
rehabilitation counseling, orientation and mobility services, and medical services, except that such medical
services shall be for diagnostic and evaluation purposes only) as may be required to assist a child with adis-
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ability to benefit from special education, and includes the early identification and assessment of disabling
conditions in children.

(B) Exception
The term does not include a medical device that is surgically implanted, or the replacement of such device.
(27) Secondary school

The term “secondary school” means a nonprofit institutional day or residential school, including a public sec-
ondary charter school, that provides secondary education, as determined under State law, except that it does
not include any education beyond grade 12.

(28) Secretary
The term “ Secretary” means the Secretary of Education.
(29) Special education

The term “special education” means specially designed instruction, at no cost to parents, to meet the unique
needs of a child with a disability, including--

(A) instruction conducted in the classroom, in the home, in hospitals and institutions, and in other settings;
and

(B) instruction in physical education.
(30) Specific learning disability
(A) In general

The term “specific learning disability” means a disorder in 1 or more of the basic psychological processes
involved in understanding or in using language, spoken or written, which disorder may manifest itself in the
imperfect ability to listen, think, speak, read, write, spell, or do mathematical calculations.

(B) Disorders included
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Such term includes such conditions as perceptual disabilities, brain injury, minimal brain dysfunction, dys-
lexia, and developmental aphasia.

(C) Disorders not included

Such term does not include a learning problem that is primarily the result of visual, hearing, or motor disab-
ilities, of intellectual disabilities, of emotional disturbance, or of environmental, cultural, or economic dis-
advantage.

(31) State

The term “State” means each of the 50 States, the District of Columbia, the Commonwealth of Puerto Rico,
and each of the outlying areas.

(32) State educational agency

The term “ State educational agency” means the State board of education or other agency or officer primarily
responsible for the State supervision of public elementary schools and secondary schools, or, if there is no
such officer or agency, an officer or agency designated by the Governor or by State law.

(33) Supplementary aids and services

The term “supplementary aids and services” means aids, services, and other supports that are provided in reg-
ular education classes or other education-related settings to enable children with disabilities to be educated
with nondisabled children to the maximum extent appropriate in accordance with section 1412(a)(5) of this
title.

(34) Transition services
The term “transition services’ means a coordinated set of activities for a child with a disability that--

(A) is designed to be within a results-oriented process, that is focused on improving the academic and func-
tional achievement of the child with a disability to facilitate the child's movement from school to post-
school activities, including post-secondary education, vocational education, integrated employment
(including supported employment), continuing and adult education, adult services, independent living, or
community participation;

(B) is based on the individual child's needs, taking into account the child's strengths, preferences, and in-
terests; and
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(C) includes instruction, related services, community experiences, the development of employment and oth-
er post-school adult living objectives, and, when appropriate, acquisition of daily living skills and functional
vocational evaluation.

(35) Universal design
The term “universal design” has the meaning given the term in section 3002 of Title 29.
(36) Ward of the State

(A) In general

The term “ward of the State” means a child who, as determined by the State where the child resides, is a
foster child, isaward of the State, or isin the custody of a public child welfare agency.

(B) Exception

The term does not include a foster child who has a foster parent who meets the definition of a parent in
paragraph (23).

CREDIT(S)

(Pub.L. 91-230, Title VI, § 602, as added Pub.L. 108-446, Title I, § 101, Dec. 3, 2004, 118 Stat. 2652; amended
Pub.L. 110-315, Title IX, 8 941(k)(2)(C), Aug. 14, 2008, 122 Stat. 3466; Pub.L. 111-256, § 2(b)(2), Oct. 5,
2010, 124 Stat. 2643.)

HISTORICAL AND STATUTORY NOTES
Revision Notes and L egislative Reports

2004 Acts. House Conference Report No. 108-779, see 2004 U.S. Code Cong. and Adm. News, p. 2480.
Statement by President, see 2004 U.S. Code Cong. and Adm. News, p. $43.

2008 Acts. House Conference Report No. 110-803, see 2008 U.S. Code Cong. and Adm. News, p. 1124.

References in Text

This chapter, referred to in text, originally read “this title”, meaning Title VI of Pub.L. 91-230, Title VI, 88 601
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to 682, as revised generally by Pub.L. 108-446, Title |, § 101, Dec. 3, 2004, 118 Stat. 2647, popularly known as
the Individuals with Disabilities Education Act, also known as IDEA, which is classified to this chapter.

The Elementary and Secondary Education Act of 1965, referred to in text, is Pub.L. 89-10, April 11, 1965, 79
Stat. 27, as generally amended by the No Child Left Behind Act of 2001, Pub.L. 107-110, Jan. 8, 2002, 115 Stat.
1425, which is classified principally to chapter 70 of thistitle, 20 U.S.C.A. 8 6301 et seq. Section 1111(b)(1) of
the Elementary and Secondary Education Act of 1965 is Pub.L. 89-10, Title IX, § 1111(b), as added Pub.L.
107-110, Title I, § 101, Jan. 8, 2002, 115 Stat. 1444, and amended, which is classified to 20 U.S.C.A. §
6311(b)(1). Section 9101 of the Elementary and Secondary Education Act of 1965 is Pub.L. 89-10, Title IX, §
9101, as added Pub.L. 107-110, Title IX, § 901, Jan. 8, 2002, 115 Stat. 1956, which is classified to 20 U.S.C.A.
§ 7801. For historical perspective on the Act, see Codifications note set out preceding 20 U.S.C.A. § 6301. For
complete classification, see Short Title notes set out under 20 U.S.C.A. § 6301 and Tables.

Part A of title | of the Elementary and Secondary Education Act of 1965, referred to in par. (8)(A)(ii), is Pub.L.
89-10, Title |, Part A, 88 1111 to 1127, as added Pub.L. 107-110, Title I, § 101, Jan. 8, 2002, 115 Stat. 1444,
which is classified to part A of subchapter | of chapter 70 of thistitle, 20 U.S.C.A. § 6311 et seq. Parts A and B
of Title Il of that Act, referred to in par. (8)(A)(iii), are Pub.L. 89-10, Title IIl, Parts A and B, § 3101 et seq.
and § 3201 et seq., as added Pub.L. 107-110, Title 111, § 301, Jan. 8, 2002, 115 Stat. 1690, 1706, which are clas-
sified to parts A and B of subchapter |11 of chapter 70 of thistitle, 20 U.S.C.A. 88 6811 et seg. and 6891 et seq.

This subchapter, referred to in par. (10)(E), originally read “this part”, meaning part A of the Individuals with
Disabilities Education Act, Pub.L. 91-230, Title VI, §8 601 to 610, as added Pub.L. 108-446, Title I, § 101, Dec.
3, 2004, 118 Stat. 2647, which is classified to this subchapter.

The Alaska Native Claims Settlement Act, referred to in par. (13), is Pub.L. 92-203, Dec. 18, 1971, 85 Stat. 688,
also known as ANCSA, which is classified principally to chapter 33 of Title 43, 43 U.S.C.A. 8§ 1601 et seq.

The Tribally Controlled Colleges and Universities Assistance Act of 1978, referred to in par. (17)(B), is Pub.L.
95-471, Oct. 17, 1978, 92 Stat. 1325, as amended, formerly known as the Tribally Controlled College or Uni-
versity Assistance Act of 1978, which is classified principally to chapter 20 of Title 25, 25 U.S.C.A. § 1801 et
seq. For complete classification, see Short Title note set out under 25 U.S.C.A. § 1801 and Tables.

Codifications

Title VI of Pub.L. 91-230, as amended by Pub.L. 108-446, is set out as subchapters | to IV of this chapter con-
sisting of 20 U.S.C.A. 88 1400 to 1482. These sections are shown as having been added by Pub.L. 108-446
without reference to the intervening amendments to Pub.L. 91-230 between 1970 and 2004 because of the ex-
tensive revision of the provisions of Title VI of Pub.L. 91-230 pursuant to Pub.L. 108-446.

Amendments
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2010 Amendments. Subsec. (3)(A)(i). Pub.L. 111-256, § 2(b)(2)(A), struck out “with mental retardation” and in-
serted “with intellectual disabilities’.

Subsec. (30)(C). Pub.L. 111-256, 8 2(b)(2)(B), struck out “of mental retardation” and inserted “of intellectual
disabilities”.

2008 Amendments. Par. (17)(B). Pub.L. 110-315, § 941(k)(2)(C), struck out “the Tribally Controlled College or
University Assistance Act of 1978 and inserted “the Tribally Controlled Colleges and Universities Assistance
Act of 1978".

Effective and Applicability Provisions

2008 Acts. Except as otherwise provided, Pub.L. 110-315 and the amendments made by such Act shall take ef-
fect on Aug. 14, 2008, see Pub.L. 110-315, § 3, set out as an Effective and Applicability Provisions note under
20 U.S.C.A. § 1001.

2004 Acts. Except for par. (10)(A), (C) to (F), which shall take effect on Dec. 3, 2004 for purposes of the Ele-
mentary and Secondary Education Act of 1965 [chapter 70 of thistitle, 20 U.S.C.A. § 6301 et seq.], amendments
by Pub.L. 108-446, Title I, which revised this section, are effective July 1, 2005, see Pub.L. 108-446, § 302(a),
(b), set out as a note under 20 U.S.C.A. § 1400.

Prior Provisions

A prior section 1401, Pub.L. 91-230, Title VI, § 602, as added Pub.L. 105-17, Title I, § 101, June 4, 1997, 111
Stat. 42 and amended Pub.L. 105-244, Title IX, § 901(d), Oct. 7, 1998, 112 Stat. 1828, which provided defini-
tions for the chapter, was omitted in the general amendment of Pub.L. 91-230, Title VI, § 602, by Pub.L.
108-446, Title |, § 101, Dec. 3, 2004, 118 Stat. 2652.

Another prior section 1401, Pub.L. 91-230, Title VI, § 602, Apr. 13, 1970, 84 Stat. 175; Pub.L. 94-142, § 4(a),
Nov. 29, 1975, 89 Stat. 775; Pub.L. 98-199, 88 2, 3(b), Dec. 2, 1983, 97 Stat. 1357, 1358; Pub.L. 99-457, Title
IV, 8 402, Oct. 8, 1986, 100 Stat. 1172; Pub.L. 100-630, Title I, § 101(a), Nov. 7, 1988, 102 Stat. 3289, 3290;
Pub.L. 101-476, Title I, § 101, Title IX, § 901(b)(10) to (20), Oct. 30, 1990, 104 Stat. 1103, 1142, 1143; Pub.L.
102-73, Title VIII, § 802(d)(1), July 25, 1991, 105 Stat. 361; Pub.L. 102-119, 8§ 3, 25(a)(1),(b), Oct. 7, 1991,
105 Stat. 587, 605, 607; Pub.L. 103-382, Title IIl, § 391(f)(1), Oct. 20, 1994, 108 Stat. 4023, which also
provided definitions for the chapter, was omitted in the general amendment of Pub.L. 91-230, Title VI, § 602, by
Pub.L. 105-17, Title I, § 101, June 4, 1997, 111 Stat. 42.

References for Purposes of Pub.L. 111-256, 8§ 2 Amendments

References to intellectual disability as meaning condition previously referred to as mental retardation for pur-
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poses of provisions amended by Pub.L. 111-256, § 2, see Pub.L. 111-256, § 2(k), set out as a hote under 20
U.S.C.A. § 1400.

Regulations

For purposes of regulations issued to carry out provisions amended by Pub.L. 111-256, references in regulations
to mental retardation shall be considered to be references to an intellectual disability, with provisions for amend-
ing regulations to conform to that fact, see Pub.L. 111-256, § 3, set out as a note under 20 U.S.C.A. § 1400.

Rule of Construction of Pub.L. 111-256

Pub.L. 111-256 shall be construed to amend provisions of Federal law to substitute “an intellectual disability”
for “mental retardation” and substitute “individuals with intellectual disabilities” for “the mentally retarded” or
“individuals who are mentally retarded” without any intent to change coverage, eligibility, rights, responsibilit-
ies, or definitions referred to in the amended provisions, or to compel States to change terminology in State laws
for individuals covered by such amendments, see Pub.L. 111-256, § 4, set out as a note under 20 U.S.C.A. §
1400.

LAW REVIEW COMMENTARIES

Attorney fees for representing persons with disabilities. Stewart R. Hakola, 66 Mich.B.J. 36 (1987).

Baby Doe's new guardians: Federal policy brings nontreatment decisions out of hiding. 75 Ky.L.J. 659
(1986-87).

Bi: Race, sexual orientation, gender, and disability. Ruth Colker, 56 Ohio St.L.J. 1 (1995).
Desegregation of children with disabilities. Comment, 44 DePaul L.Rev. 599 (1995).

Education for All Handicapped Children Act: Trends and Problems with the “related services’ provision.
Comment, 18 Golden Gate U.L.Rev. 427 (1988).

Equity in school finance: The federal government's role? John C. Pittenger, 24 Conn.L.Rev. 757 (1992).

Human immunodeficiency virus, the legal meaning of “handicap,” and implications for public education
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propriate Public Education--Refusal to Accommodate in Regular Classroom [20 U.S.C.A. 88 1400 et Seq.; Fed.
R.

Federal Procedural Forms § 10:276, Complaint--For Declaration Approving Residential Placement--For Reim-
bursement of Educational Expenses--For Attorney Fees [20 U.S.C.A. 88 1401(3), 1415(i)(3); 28 U.S.C.A. 8§
1331, 1391,...
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Federal Procedural Forms § 10:278, Paragraphs in Answer--To Complaint Under Individuals With Disabilities
Education Act--Admissions--Insufficient Knowledge to Admit or Deny Truth of Allegations [20 U.S.C.A. 8§
1400 Et...

Federal Procedural Forms § 45:270, Interrogatories--Discrimination on the Basis of Disability--In Recruitment
and Hiring--Plaintiff to Defendant [29 U.S.C.A. 88 701 et Seq.].

Federal Procedural Forms § 45:272, Interrogatories--Discrimination on the Basis of Disability--In Recruitment
and Hiring--Defendant to Plaintiff [29 U.S.C.A. 88 701 et Seq.].

2 West's Federal Forms § 1580, Failure to Provide Preschool Student With Free Appropriate Public Education.

Am. Jur. Pl. & Pr. Forms Schools § 133, Complaint in Federal District Court--For Declaratory and Injunctive
Relief--Improper Placement--Of Minority Children--In Special Educational Class for Educable Mentally Dis-
abled...

Am. Jur. Pl. & Pr. Forms Schools § 134, Complaint in Federal District Court--For Declaratory and Injunctive
Relief--Improper Placement--Of “Trainable Mentally Handicapped” Child With Aids-Related Complex--In
Homebound...

Am. Jur. Pl. & Pr. Forms Schools § 146, Complaint in Federal District Court--For Declaratory and Injunctive
Relief--Denial of Free Appropriate Public Education Under Individuals With Disabilities Act...

Treatises and Practice Aids

Americans With Disab. Pract. & Compliance Manual § 1:9, Individuals With Disabilities Education Act.
Americans With Disab. Pract. & Compliance Manual § 11:2, Purposes of Idea.

Americans With Disab. Pract. & Compliance Manual § 11:5, Assistive Technology Device; Assistive Techno-
logy Service.

Americans With Disab. Pract. & Compliance Manual § 11:6, Child With Disability.
Americans With Disab. Pract. & Compliance Manual § 11:7, Child With Disability--Disability Terms Defined.
Americans With Disab. Pract. & Compliance Manual § 11:9, Core Academic Subjects.

Americans With Disab. Pract. & Compliance Manual § 12:3, Individuals With Disabilities Education Act
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(IDEA).

Americans With Disab. Pract. & Compliance Manual § 13:2, Class Action Complaint for Improper Placement of
African-American Children in Special Educational Class for Educable Mentally Disabled With Request for De-
claratory and Injunctive Relief [20 U.S.C.A....

Americans With Disab. Pract. & Compliance Manual § 13:3, Complaint for Improper Placement of “Trainable
Mentally Handicapped” Child With Aids-Related Complex in Homebound Education Program, With Request for
Declaratory and Injunctive Relief [20 U.S.C.A....

Americans With Disab. Pract. & Compliance Manual § 13:6, Complaint for Declaration Approving Residential
Placement, Reimbursement of Educational Expenses and Attorneys Fees [20 U.S.C.A. 88 1401(3), 1415(i)(3);
28 U.S.C.A. 88 1331, 1391, 2201, 2202; Fed. R....

Americans With Disab. Pract. & Compliance Manual 8§ 13:8, Complaint for Denial of Free Appropriate Public
Education Through Refusal to Accommodate Student in Regular Classroom, With Request for Injunctive Relief
and Attorney's Fees [20 U.S.C.A. 88 1400...

Americans With Disab. Pract. & Compliance Manual § 2:47, Fourteenth Amendment.
Americans With Disab. Pract. & Compliance Manual § 2:48, Individuals With Disabilities Education Act.

Americans With Disab. Pract. & Compliance Manual § 6:30, Consent Decree in Class Action Under Ada Title
I1--Architectural Changes to School Buildings--Integration of Disabled Students Into Academic Programs and
Extra-Curricular...

Americans With Disab. Pract. & Compliance Manual § 1:207, Exhaustion of Remedies.
Americans With Disab. Pract. & Compliance Manual § 11:11, Educational Service Agency (ESA).

Americans With Disab. Pract. & Compliance Manual § 11:12, Elementary School; Secondary School; Charter
School; Institution of Higher Education.

Americans With Disab. Pract. & Compliance Manual § 11:13, Equipment.
Americans With Disab. Pract. & Compliance Manual § 11:15, Excess Costs.

Americans With Disab. Pract. & Compliance Manual § 11:16, Free Appropriate Public Education (Fape).
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Pract. & Compliance Manual § 11:17, Indian; Indian Tribe.

Pract. & Compliance Manual § 11:18, Individualized Education Program (lep).
Pract. & Compliance Manual 8§ 11:19, Infant or Toddler With a Disability.

Pract. & Compliance Manual § 11:20, Individualized Family Service Plan (Ifsp).
Pract. & Compliance Manual § 11:21, Local Educational Agency (Lea).

Pract. & Compliance Manual § 11:22, Native Language; Limited English Proficient.
Pract. & Compliance Manual § 11:23, Outlying Area

Pract. & Compliance Manual § 11:24, Parent; Parent Organization; Parent Training and

Pract. & Compliance Manual § 11:26, Related Services.

Pract. & Compliance Manual § 11:29, Special Education.

Pract. & Compliance Manual § 11:31, State; State Educational Agency (Sea).
Pract. & Compliance Manual § 11:32, Supplementary Aids and Services.
Pract. & Compliance Manual § 11:33, Transition Services.

Pract. & Compliance Manual 8§ 11:67, Availability.

Pract. & Compliance Manual § 11:74, Nonacademic Services.

Pract. & Compliance Manual § 11:78, Child Find.

Pract. & Compliance Manual § 11:80, Individualized Education Program.

Pract. & Compliance Manual § 11:85, Placements.
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Americans With Disab. Pract. & Compliance Manual § 11:86, Placements--Residential.

Americans With Disab. Pract. & Compliance Manual 8 13:13, Paragraphs in Answer to Complaint Under Indi-
viduals With Disabilities Education Act: Insufficient Knowledge to Admit or Deny Truth of Allegations [20
U.S.C.A. 88 1400 et Seq.; Fed. R. Civ. P. 8(B)(6)]...

Americans With Disab. Pract. & Compliance Manual § 13:31, Complaint for Denial of Free Appropriate Public
Education Through Refusal to Provide Physical Therapy During Summer and Failure to Provide Timely and Im-
partial Hearing With Request for Declaratory...

Americans With Disab. Pract. & Compliance Manual § 2:155, Exhaustion of Administrative Remedies.
Americans With Disab. Pract. & Compliance Manual § 11:109, Reimbursement for Private School Placement.
Americans With Disab. Pract. & Compliance Manual § 11:110, Limitation on Reimbursement; Notice.
Americans With Disab. Pract. & Compliance Manual § 11:155, Hearing Procedures--Generally.

Americans With Disab. Pract. & Compliance Manual § 11:157, Hearing Procedures--Presentation of Evidence;
Request for Hearing.

Americans With Disab. Pract. & Compliance Manual § 11:162, Judicial Review.

Americans With Disab. Pract. & Compliance Manual § 11:208, Reevaluations.

Americans With Disab. Pract. & Compliance Manual § 11:222, Individualized Education Program.
Americans With Disab. Pract. & Compliance Manual 8§ 11:223, Individualized Education Program (lep) Team.

Americans With Disab. Pract. & Compliance Manual § 11:225, Individualized Education Program (lep) Team-
-Meeting Attendance--Parent Participation.

Americans With Disab. Pract. & Compliance Manual § 11:226, Individualized Education Program (lep) Team-
-Transition Services Participants.

Americans With Disab. Pract. & Compliance Manual § 11:236, Sufficiency.
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Americans With Disab. Pract. & Compliance Manual § 11:237, Failure to Implement.

Americans With Disab. Pract. & Compliance Manual § 11:251, Filing a Complaint.

Americans With Disab. Pract. & Compliance Manual § 11:261, Hearing Officer.

Americans With Disab. Pract. & Compliance Manual § 11:267, Appeal of Decision.

Americans With Disab. Pract. & Compliance Manual § 11:293, Right to Bring Civil Action.

Americans With Disab. Pract. & Compliance Manual 8§ 11:296, Exhaustion of Administrative Remedies.
Americans With Disab. Pract. & Compliance Manual § 11:298, Mootness.

Americans With Disab. Pract. & Compliance Manual § 11:300, Parties--Defendants.

Americans With Disab. Pract. & Compliance Manual § 11:302, Standard and Scope of Review.

Americans With Disab. Pract. & Compliance Manual 8§ 11:304, Standard and Scope of Review--Deference to
Administrative Findings.

Americans With Disab. Pract. & Compliance Manual § 11:305, Burden of Proof.
Americans With Disab. Pract. & Compliance Manual § 11:307, Relief Available Under Idea
Federal Procedure, Lawyers Edition 8§ 69:5, Concurrent Jurisdiction.

Federal Procedure, Lawyers Edition § 11:86, Rights, Privileges, and Immunities Secured by Any Act of Con-
gress Providing for Equal Rights.

Federal Procedure, Lawyers Edition § 11:196, Partially Successful Suit; Recovery of Nominal Damages.
Federal Procedure, Lawyers Edition § 42:1556, Relationship to Action Under Civil Rights Laws.

Federal Procedure, Lawyers Edition § 42:1568, Recovery of Monetary Damages.
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West's Federal Administrative Practice App. N, Title 20 --Individuals With Disabilities Education Act.
Wright & Miller: Federal Prac. & Proc. 8 3573, Civil Rights Actionsin General.

NOTES OF DECISIONS

Charter schools 17

Children with disabilities 3
Construction 1
Developmental disability 4
Emotionally disturbed 8
Free appropriate public education 10
Handicapped children 5
Health impaired children 6
Individual education plan 11
Learning disabled 7

Local education agency 16
Medical services 13

Parental placements 15
Related services 12

Rules and regulations 2
Socially maladjusted 9
Transition services 14

1. Construction

This chapter is aremedial statute and should be broadly applied and liberally construed in favor of providing ap-
propriate education to handicapped students. Espino v. Besteiro, S.D.Tex.1981, 520 F.Supp. 905. Schools €~
148(2.1)

2. Rules and regulations

Regulation promulgated by Secretary of Education excluding from definition of medical services, which schools
are not required to provide under this chapter except for purposes of diagnosis or evaluation, the services of a
school nurse otherwise qualifying as a related service was reasonable interpretation of congressional intent.
Irving Independent School Dist. v. Tatro, U.S.Tex.1984, 104 S.Ct. 3371, 468 U.S. 883, 82 L.Ed.2d 664, on re-
mand 741 F.2d 82. Schools€=> 148(4)

Department of Education regulations excluding mapping of cochlear implants from “audiology services’ within
list of related services were not contrary to the plain language of the Individuals with Disabilities Education Act
(IDEA); “audiology services’ as used in “related services’ provision of IDEA was ambiguous as to whether it
encompassed the full panoply of services that might be described as audiology services in other contexts, and
agency's mapping regulations embodied a permissible statutory construction which was rationally related to the
purposes of the IDEA. Petit v. U.S. Dept. of Educ., C.A.D.C.2012, 675 F.3d 769. School s&~ 148(4)
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School districts did not fail to comply with Individuals with Disabilities Education Act (IDEA) in failing to
provide handicapped student with coordinated plan of transition or vocational services that were required under
regulations not in existence at time student was receiving transition services. Chuhran v. Walled Lake Consol.
Schools, E.D.Mich.1993, 839 F.Supp. 465, affirmed 51 F.3d 271. Schools&€~> 148(2.1)

Individuals with Disabilities Education Act (IDEA) applied to school-aged pretrial detainees' claims of inad-
equate education, in light of application of Act to state correctional facilities by Department of Education's Of-
fice of Special Education and Rehabilitative Services, and absent any showing that Department's regulations
were arbitrary or capricious. Donnell C. v. Illinois State Bd. of Educ., N.D.I11.1993, 829 F.Supp. 1016. Schools
€~ 148(2.1)

3. Children with disabilities

A new Massachusetts regulation barring the use of certain aversive interventions on students with disabilities did
not render moot an appeal challenging a New Y ork regulation prohibiting all aversive interventions on disabled
New York students who attended a Massachusetts residential facility, as violative of the IDEA, the Rehabilita-
tion Act, due process, and equal protection; New Y ork's prohibition on aversive interventions remained in effect
and applicable to students. Bryant v. New York State Educ. Dept., C.A.2 (N.Y.) 2012, 2012 WL 3553361. Fed-
eral Courts€~ 724

In determining whether student's Ehlers-Danlos Syndrome (EDS) adversely affected his educational perform-
ance, in school district's IDEA action challenging determination of Administrative Law Judge (ALJ) that student
was still in need of special education services, ALJ applied the wrong legal standard by concluding that the EDS
adversely affected the student's educational performance because it caused him to experience pain and fatigue
which could affect his educational performance; the correct formulation of the test was not whether something in
the abstract could adversely affect the student's educational performance, but whether in reality it did. Marshall
Joint School Dist. No. 2 v. C.D. ex rel. Brian D., C.A.7 (Wis.) 2010, 616 F.3d 632, rehearing and rehearing en
banc denied. Schools&€=~=> 148(2.1)

Allegations that student who was diagnosed with chronic fatigue syndrome and fibromyalgia had disabling
physical ailments that limited her strength, vitality, and alertness and made it impossible for her to attend school,
and as aresult of her inability to attend classes, she required special education in the form of home instruction,
was sufficient to support claim that student was a “disabled child” within the meaning of the IDEA. Weixel v.
Board of Educ. of City of New York, C.A.2 (N.Y.) 2002, 287 F.3d 138. Schools&~ 148(2.1)

Child suffered from a “ serious emotional disturbance” within the meaning of the relevant state and federal regu-
lations, so as to be entitled to free appropriate education under IDEA, and not from mere conduct disorder,
where record clearly established that child displayed an inability to learn that was not explained solely by intel-
lectual, sensory, or health factors, and also exhibited both a generally pervasive mood of unhappiness or depres-
sion and inappropriate types of behavior or feelings under normal circumstances, both for a long period of time
and to a marked degree. Muller on Behalf of Muller v. Committee on Special Educ. of East Islip Union Free
School Dist., C.A.2 (N.Y.) 1998, 145 F.3d 95. Schools€~— 148(3)
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Child with orthopedic impairment caused by her cerebral palsy had disability within the meaning of IDEA
which adversely affected her educational performance and, thus, school was required to develop individualized
education program (IEP) for child which included transition services; child's unique needs included slowness
and fatigue when writing and stiffness and lack of dexterity in her right hand and to meet these needs teachers
shortened or modified length and nature of her writing assignments, provided her with copies of their notes, and
taught her how to type using only her left hand and first finger of her right hand. Yankton School Dist. v.
Schramm, C.A.8 (S.D.) 1996, 93 F.3d 13609, rehearing and suggestion for rehearing en banc denied. Schools€~
148(2.1)

A child who suffers from serious emotional disturbance and/or specific learning disabilities who by reason
thereof, needs special education and related services, qualifies under the IDEA as a “child with a disability.”
LindaE. v. Bristol Warren Regional School Dist., D.R.1.2010, 758 F.Supp.2d 75. Schools€~> 148(3)

High school student who suffered from Asperger's Syndrome, attention deficit hyperactivity disorder, and anxi-
ety disorder was “child with a disability” as defined by Individuals with Disabilities Education Act (IDEA).
Dracut School Committee v. Bureau of Special Educ. Appeals of the Massachusetts Dept. of Elementary and
Secondary Educ., D.Mass.2010, 737 F.Supp.2d 35. Schools€=> 148(3)

Student's psychological disorders and learning disabilities, including attention deficit hyperactivity disorder
(ADHD) and Asperger's syndrome, did not adversely affect her academic performance, and thus student did not
qualify for special education services under Individuals With Disabilities Education Act (IDEA); student was
high performing student throughout her public school years, and in seventh grade, before her parents enrolled
her in private school, she continued to excel, as evidenced by her 90.5 grade average, and neuro-psychologist re-
tained by parents to evaluate her at onset of seventh grade determined that her academic skills were strong, with
reading comprehension and written expression at eighth grade level and math at twelfth grade level. Maus v.
Wappingers Cent. School Dist., S.D.N.Y.2010, 688 F.Supp.2d 282. Schools&~> 148(3)

Determination whether student's disability adversely affects his or her “educational performance,” as required
for student to be eligible for special education benefits under IDEA, is to be assessed by reference to student's
academic performance as the principal, if not only, guiding factor, rather than by reference to emotional or beha-
vioral troubles caused by disability. A.J. v. Board of Educ., E.D.N.Y.2010, 679 F.Supp.2d 299. Schools€~>
148(3)

Administrative law judge's determination that student's health issues, which included Ehlers-Danlos Syndrome,
had adverse effect on educational performance, as required for services under Individuals with Disabilities Edu-
cation Act (IDEA) and Wisconsin law, was supported by preponderance of evidence and was not clearly erro-
neous, although there was evidence that student was performing within average range and had made improve-
ment; tests showed student's body coordination, strength, and agility were below average to low average, and
that student would need physical therapy and modifications to physical activities, student's physicians stated that
joint instability and resulting pain and fatigue would affect student's ability to perform certain activities fully
and safely, and recommended restricting or modifying student's activities at school, and judge included string
citations from administrative record that supported decision, including citations to private physical therapist's

© 2013 Thomson Reuters. Np'p@ mto Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=1996195205
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=1996195205
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%282.1%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%282.1%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2023934917
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2022952882
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2022952882
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2021325791
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2021325791
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2021135018
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29

20U.S.C.A. §1401 Page 29

testimony and psychologist's testimony. Marshall Joint School Dist. No. 2 v. C.D. ex rel. Brian D.,
W.D.Wis.2009, 592 F.Supp.2d 1059, reversed and remanded 616 F.3d 632, rehearing and rehearing en banc
denied. Schools€~> 155.5(4)

Student with diabetes mellitus, adjustment disorder, and social anxiety disorder was not a “child with a disabil-
ity” under federal or state law, as would qualify her for special education and related benefits under Individuals
with Disabilities Education Act (IDEA); although student was being treated for diabetes and had been treated at
times for emotional problems, those conditions did not affect her educational performance to extent that she re-
quired special services and programs, and until student stopped attending classes and making up her work, she
was achieving well and did not need specialized instruction. Loch v. Board of Educ. of Edwardsville Com-
munity School Dist. No. 7, S.D.I11.2008, 573 F.Supp.2d 1072, motion to amend denied 2008 WL 4899437, af -
firmed 327 Fed.Appx. 647, 2009 WL 1747897, certiorari denied 130 S.Ct. 1736, 176 L.Ed.2d 212. Schoolsé€~=
148(3)

Fact that college applicant was diagnosed and classified as having a “perceptual impairment,” pursuant to state
law and the Individuals with Disabilities Education Act (IDEA), and that, as a result, received special education
services under an individualized education program (IEP) for many years, did not establish as a matter of law
that he was disabled within the meaning of Americans with Disabilities Act (ADA) and Rehabilitation Act.
Bowersv. National Collegiate Athletic Ass'n, D.N.J.2008, 563 F.Supp.2d 508. Civil Rights€=> 1019(3)

Child's Asperger's Syndrome adversely affected her educational performance, as required for special education
services under IDEA, even though she excelled academically and her behavior for most part was nondisruptive,
inasmuch as she experienced problems that were considered under Maine regulations to be related to
“educational performance,” in that she was withdrawn from peers, had communication deficits, was inflexible,
and mutilated herself during school time, demonstrating failure to understand relationship between healthy beha-
viors and injury prevention. Mr. | v. Maine School Administrative Dist. 55, D.Me.2006, 416 F.Supp.2d 147, af-
firmed 480 F.3d 1. Schools&~> 148(3)

Junior high school student diagnosed with attention deficit disorder (ADD) who was enrolled in magnet program
for gifted children but who skipped class, failed to do homework, smoked dope, and neglected to take his ADD
medication did not need special education, and thus, was not a “child with a disability” within meaning of Indi-
viduals with Disabilities Education Act (IDEA), even if he was “other health impaired and emotionally dis-
turbed” as also set forth in the definition; rather, what he needed was to commit to doing homework and regu-
larly attending classes. Austin Independent School Dist. v. Robert M., W.D.Tex.2001, 168 F.Supp.2d 635, af-
firmed 54 Fed.Appx. 413, 2002 WL 31718424. Schools€=> 148(3)

Although child's “average” performance in school was an indication that he did not qualify for special education
services, child met three distinct disability classifications under Individual with Disabilities Education Act
(IDEA), “other health impaired,” speech impaired, and learning disabled; child had regular uncontrolled seizures
which affected his alertness in class, stuttered, and had relatively low academic achievements despite an 1.Q. of
130, placing him in the “very superior” range of intelligence. Corchado v. Board of Educ. Rochester City School
Dist., W.D.N.Y.2000, 86 F.Supp.2d 168. Schools&€~> 148(2.1); Schools&€=> 148(3)
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Student who suffered from speech impairment was “child with disability” and eligible for services under Indi-
viduals with Disabilities Education Act (IDEA); although child was performing at age appropriate educational
level, his disability was severe enough to affect his educational performance due to his impairment's effect on
his overall ability to communicate. Mary P. v. Illinois State Bd. of Educ., N.D.I11.1996, 919 F.Supp. 1173,
amended 934 F.Supp. 989. Schools&~> 148(2.1)

Student's orthopedic impairment adversely affected her educational performance for her to be eligible for special
education under Individuals with Disability Education Act (IDEA), where she required educational modifica-
tions and related services to ensure that classroom instruction was available to her. Yankton School Dist. v.
Schramm, D.S.D.1995, 900 F.Supp. 1182, affirmed as modified 93 F.3d 1369, rehearing and suggestion for re-
hearing en banc denied. Schools€=> 148(2.1)

4. Developmental disability

State violated Education for All Handicapped Children Act by requiring parents to pay any part of living ex-
penses of handicapped children who were placed in private facility on ground of developmental disability rather
than educational need; “developmental disability,” far from being exempted category, was important subcat-
egory of handicaps covered by Act. Parks v. Pavkovic, C.A.7 (I1l.) 1985, 753 F.2d 1397, certiorari denied 105
S.Ct. 3529, 473 U.S. 906, 87 L.Ed.2d 653, certiorari denied 106 S.Ct. 246, 474 U.S. 918, 88 L.Ed.2d 255.
Schools €= 148(2.1)

5. Handicapped children

Students with chronic asthma, allergies, migraine syndrome, and sinusitis were encompassed within ambit of In-
dividuals with Disabilities Education Act (IDEA), despite students' claim that they did not require “special edu-
cation and related services” as result of their disabilities but required only “related services.” Babicz v. School
Bd. of Broward County, C.A.11 (Fla.) 1998, 135 F.3d 1420, certiorari denied 119 S.Ct. 53, 525 U.S. 816, 142
L.Ed.2d 41. Schools €~ 148(2.1)

Seriously emotionally disturbed children are “handicapped” for purposes of the Education of the Handicapped
Act. Babb v. Knox County School System, C.A.6 (Tenn.) 1992, 965 F.2d 104, certiorari denied 113 S.Ct. 380,
506 U.S. 941, 121 L.Ed.2d 290. Schools €= 148(3)

Evidence supported school district's rejection of claim that child was entitled to benefits under the Education for
All Handicapped Children's Act as a student who was “seriously emotionally disturbed,” even though she was
acknowledged to be socially maladjusted, had disrupted classes on various occasions, and had attempted to com-
mit suicide after being suspended from class. A.E. By and Through Evans v. Independent School Dist. No. 25,
of Adair County, Okl., C.A.10 (Okla.) 1991, 936 F.2d 472. Schools €~> 155.5(4)

A severely handicapped and profoundly retarded child was a handicapped child in need of special education and
related services because of his handicap, and therefore, was entitled under the Education for All Handicapped
Children Act to have school district provide him with individualized education program, based on statutory lan-
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guage of the Act, its legislative history and case law construing it al. Timothy W. v. Rochester, N.H., School
Dist., C.A.1 (N.H.) 1989, 875 F.2d 954, certiorari denied 110 S.Ct. 519, 493 U.S. 983, 107 L.Ed.2d 520. Schools
€= 148(2.1)

Child was not a “handicapped child” entitled to special education under the Education of All Handicapped Chil-
dren Act, though he had emotional and behavioral difficulties, including depression, where these difficulties did
not adversely affect his educational performance, which was satisfactory or above. Doe By and Through Doe v.
Board of Educ. of State of Conn., D.Conn.1990, 753 F.Supp. 65. Schools €~ 148(3)

Under either New York or federal law, parents of child who exhibited weak attention span and difficulties in
copying from blackboard to his own paper failed to show that child was “handicapped child” within meaning of
Education for All Handicapped Children Act (EAHCA) so that school was under no obligation to refer child to
committee on special education and remedial program developed by school was both legally sufficient and ap-
propriate for child's academic needs; testimony by child's teachers and school's expert psychological withesses
showed that child had average to above average scores in most areas and that, while he had difficulty with hand-
writing and attention span, his difficulties did not meet level of “disability.” Hiller by Hiller v. Board of Educ. of
Brunswick Cent. School Dist., N.D.N.Y.1990, 743 F.Supp. 958.

Student who had been diagnosed as having AIDS (Acquired Immune Deficiency Syndrome) related complex
was not “handicapped” within meaning of Education for All Handicapped Children Act where his learning and
behavioral problems were not result of his health condition and, therefore, student and his mother were not re-
quired to exhaust administrative remedies before seeking order directing placement of student back in normal
classroom setting. Robertson by Robertson v. Granite City Community Unit School Dist. No. 9, S.D.111.1988,
684 F.Supp. 1002. Administrative Law And Procedure €~» 229; Schools €~ 148(3); Schools €~ 155.5(3)

The Education for All Handicapped Children Act applies to AIDS victims only if their physical condition is
such that it adversely affects their educational performance; that is, their ability to learn and to do the required
classroom work. Doe by Doe v. Belleville Public School Dist. No. 118, S.D.I11.1987, 672 F.Supp. 342. Schools
€~ 148(2.1)

Fifteen-year-old learning disabled minor who, since he entered first grade in 1971, had suffered from education-
al disabilities which greatly impaired his reading and writing skills, whose difficulties were first formally recog-
nized by a school board in 1974 when educational reevaluation disclosed that minor was in fact learning dis-
abled, and who alleged that the reevaluation was deficient in failing to fully identify the extent of the problem,
and that the education which minor subsequently received had been deficient due to lack of educational re-
sources within the school system was one of the class for whose special benefit this chapter was enacted.
Loughran v. Flanders, D.C.Conn.1979, 470 F.Supp. 110. Schools €= 148(3)

Special master's Vaccine Act award of compensation for special education and special therapy services without
offset for any services provided under Education for All Handicapped Children Act (EAHCA) was not arbitrary
and capricious; special master was only required to reduce such an award if there had been actual payment under
EAHCA or if special master could reasonably anticipate actual payment. Stotts v. Secretary of Dept. of Health
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and Human Services, Cl.Ct.1991, 23 CI.Ct. 352. Health €=~ 389

6. Health impaired children

Student's educational performance was adversely affected by his attention deficit and hyperactivity disorder
(ADHD), and therefore, student met requirements of “other health impairment,” as required to be a child with a
disability under the Individuals with Disabilities Education Act (IDEA), where student's tutor stated student was
unable to concentrate and that his concentration improved when student began taking ADHD medication, stu-
dent initially failed a standardized test required to advance to the seventh grade but passed when allowed to re-
take while on ADHD medication. Hansen ex rel. J.H. v. Republic R-I1l School Dist., C.A.8 (Mo.) 2011, 632
F.3d 1024, rehearing and rehearing en banc denied. Schools €~ 148(3)

Evidence supported administrative hearing officer's determination that elementary school student who suffered
from attention deficit and hyperactivity disorder was not “other health impaired” and, thus, was not eligible for
special education under IDEA; hearing officer found that student's alertness was not affected by disorder and
hearing officer's conclusions included references to both student's superior academic performance and his diffi-
culties interacting socially with other children and adults. Lyons by Alexander v. Smith, D.D.C.1993, 829
F.Supp. 414. Schools €~ 155.5(4)

7. Learning disabled

Student, whose truancy and defiance resulted from emotional disability which affected student's learning and
prevented her from receiving educational benefit, although student had no cognitive impairment or learning dis-
ability, was qualified for special education services under IDEA; Independent Educational Evaluation (IEE)
evaluator, school psychologist, and school district's assessment all concluded that student's behavioral and emo-
tional problems needed to be addressed if student was to succeed academically. Independent School Dist. No.
284 v. A.C., by and through her Parent, C.C., C.A.8 (Minn.) 2001, 258 F.3d 769. School s&~ 148(3)

In IDEA case, ALJ did not err in finding that student did not have specific learning disability in area of “reading
fluency” which was not defined in IDEA; taking into consideration words of statute and plain meaning of
“fluency,” “reading fluency” contained decidedly oral component, although not exclusively oral in its meaning,
and therefore oral reading had to be considered in assessing student's reading fluency along with other measures
that showed her ability to read easily such as comprehending what she read, and while special education teacher,
social worker, learning disabilities teacher and consultant, parents' expert, and student's mother all testified that
student had problem or weakness with oral reading, witnesses for school district qualified their testimony with
statements that student's overall reading fluency, when taking reading comprehension into consideration, was at
her grade level. H.M. ex rel. B.M. v. Haddon Heights Bd. of Educ., D.N.J.2011, 822 F.Supp.2d 439. Schools
€= 148(3)

Student did not have a specific learning disability under the Individuals with Disabilities Education Act (IDEA),
even though doctor diagnosed student with general learning disorder, where student's achievement scores ex-
ceeded his aptitude scores in all but two areas, the difference in those two areas was small, and teachers de-
scribed student as “very bright.” Nguyen v. District of Columbia, D.D.C.2010, 681 F.Supp.2d 49. Schools€~
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148(3)

Elementary school student's Asperger's Disorder on the Autism spectrum did not adversely affect his educational
performance, as required for student to be eligible for special education benefits under IDEA, although disorder
caused student to be impulsive, to require frequent redirection, and to exhibit inappropriate social behaviors and
peer interactions, where student was performing at average to above average levels in the classroom and was
progressing well academically, and there was no evidence that student's behavioral problems were preventing
him from reaching his full academic potential. A.J. v. Board of Educ., E.D.N.Y.2010, 679 F.Supp.2d 299.
Schools€== 148(3)

Reports prepared by student’'s Admission, Review, and Dismissal (ARD) Committee indicating that student's
teachers were evaluating her to determine whether she needed speech therapy did not create issue of material
fact sufficient to survive school district's motion for summary judgment on student's claim, under Individuals
with Disabilities Education Act (IDEA), that she was speech and language impaired and entitled to free appro-
priate public education (FAPE). Carter by Ward v. Prince George's County Public Schools, D.Md.1998, 23
F.Supp.2d 585. Federal Civil Procedure€== 2491.5

Child with dyslexia and attention deficit disorder was “learning disabled” within meaning of Individuals with
Disabilities Education Act (IDEA), so as to be entitled to receive, at public expense, specially designed instruc-
tion to meet his unique needs. Straube v. Florida Union Free School Dist., S.D.N.Y.1991, 778 F.Supp. 774.
Schools€~= 148(3)

Under either New Y ork or federal regulations, child was not “learning disabled” during school year in which his
overall scores on psychological tests ranged from above average to low average and any below average scores
were attributed by expert witnesses to child's personal style and not to physical or mental capabilities. Hiller by
Hiller v. Board of Educ. of Brunswick Cent. School Dist., N.D.N.Y.1990, 743 F.Supp. 958. Schools€=~= 148(3)

Student did not have “specific learning disability,” and thus her parents were not entitled under Individuals with
Disabilities Education Act (IDEA) to reimbursement for tuition they incurred by reason of their decision to send
student to private school, where student's achievement levels ranged from low average to superior for child of
her age and intelligence, and discrepancy between her achievement scores and intelligence scores was less than
two standard deviations. Kruvant v. District of Columbia, C.A.D.C.2004, 99 Fed.Appx. 232, 2004 WL 1156355,
Unreported. Schools€&=> 154(4)

8. Emotionally disturbed

Student met the eligibility requirements for “emotional disturbance,” as required to be a child with a disability
under the Individuals with Disabilities Education Act (IDEA), where student received numerous disciplinary re-
ferrals over a four-year period for threatening students and teachers and fighting with other students, school's
mental health clinician described student as socially unsuccessful due to limited social skills, student consist-
ently struggled to pass his classes and failed standardized test, and student suffered from bipolar disorder.
Hansen ex rel. J.H. v. Republic R-111 School Dist., C.A.8 (Mo.) 2011, 632 F.3d 1024, rehearing and rehearing en
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banc denied. Schools&€—= 148(3)

Fact that child is socially maladjusted is not by itself conclusive evidence that child is seriously emotionally dis-
turbed, within meaning of Individuals with Disabilities Education Act (IDEA). Springer v. Fairfax County
School Bd., C.A.4 (Va.) 1998, 134 F.3d 659. Schools€~> 148(3)

Disabled student did not suffer any inability to learn that could not be explained by intellectual, sensory, or
health factors, as required for student to be designated as “emotionally disturbed” under applicable New Y ork
regulations and eligible for Free Appropriate Public Education (FAPE) under IDEA; before student's heavy drug
abuse his grades were mediocre, during period when he daily abused drugs he failed several classes, and after he
vanquished his drug habit his grades improved, and, even during his heavy drug phase, school district found that
his overall cognitive functioning was average, his processing skills were in borderline range, his decoding, math,
spelling, and listening comprehension skills were average, and his oral expression skills were in superior range.
P.C. v. Oceanside Union Free School Dist., E.D.N.Y.2011, 818 F.Supp.2d 516. Schools€~> 148(3)

Record in IDEA case did not support classification of plaintiffs' minor child as a “child with a disability” under
emotional disturbance prong, and they were not entitled to reimbursement for costs of his unilateral out-of-state
placement at residential therapeutic school; evidence preponderated that academic problems he presented were
result of histruancy, i.e., that he failed his classes because he refused to attend school, and that his refusal beha-
vior was principally the product of a conduct disorder, narcissistic personality tendencies and substance abuse
rather than of depression. W.G. v. New York City Dept. of Educ., S.D.N.Y.2011, 801 F.Supp.2d 142. Schools
€~ 154(3); Schools&€~> 155.5(4)

Student did not have an emotional disturbance within the meaning of the Individuals with Disabilities Education
Act (IDEA), even though student suffered from depression and a mood disorder; causal link between student's
school performance and alleged emotional disturbance was speculative. Nguyen v. District of Columbia,
D.D.C.2010, 681 F.Supp.2d 49. Schools€~ 148(3)

High school student's trichotillomania, self-cutting, and suicide attempt were inappropriate behaviors under oth-
erwise normal circumstances under federal and state regulations, as required to qualify her as seriously emotion-
ally disturbed under Individuals with Disabilities Education Act (IDEA). Eschenasy v. New York City Dept. of
Educ., S.D.N.Y.2009, 604 F.Supp.2d 639. Schools€=> 148(3)

School district's obligation under IDEA to find and evaluate student suspected of having disability was triggered
by its knowledge that student had attempted suicide and was hospitalized in ninth grade, that student had been
hospitalized for severe suicidal ideation in tenth grade, that student's grades began to deteriorate severely in
eighth grade, and by notification of child's medical diagnosis of severe depression and parents' |etters to teachers
setting forth her condition and its relation to her performance. N.G. v. District of Columbia, D.D.C.2008, 556
F.Supp.2d 11. Schools&=> 148(3)

Minor who had been sexually abused by relative during his freshman year of high school and experienced slight

© 2013 Thomson Reuters. Np'p@l mto Orig. US Gov. Works.


http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=1998038449
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=1998038449
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2025388490
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2025323143
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%283%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k155.5%284%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2021263881
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2021263881
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2018492486
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2018492486
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2015711789
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2015711789
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29

20U.S.C.A. §1401 Page 35

decline in academic performance during his sophomore year concomitant with increasing drug use was not a
“child with a disability” under IDEA and federal regulations or a “student with a disability” under New Y ork
regulations because he did not meet requirements for having an “emotional disturbance’; it was not clear he
suffered from inability to learn over long period of time or to marked degree despite highly traumatic experience
he suffered, he did not have difficulty building or maintaining satisfactory interpersonal relationships with peers
and teachers, though his heightened aggression and worsening substance abuse problem did not represent beha-
vior that could be considered appropriate under normal circumstances they were not enough, without more, to
qualify him for classification as emotionally disturbed, and record did not persuasively demonstrate he exhibited
generally pervasive mood of unhappiness or depression for long period of time and to marked degree. N.C. ex
rel M.C. v. Bedford Cent. School Dist., S.D.N.Y.2007, 473 F.Supp.2d 532, affirmed 300 Fed.Appx. 11, 2008
WL 4874535. Schools€~ 148(3)

Evidence did not support finding that high school student was “seriously emotionally disturbed” as required to
entitle him to tuition reimbursement for his placement in private school under Individuals with Disabilities Edu-
cation Act (IDEA) and regulations thereunder; diagnosis of serious emotional disturbance contained in letter
from psychiatrist was made at request of student's parents to persuade juvenile court judge considering student's
disposition for car theft to commit him to three-week camp in Idaho instead of period of incarceration or other
more stringent penalty and was insufficient to use as basis for factual finding of disability, there was no evid-
ence that student suffered from alcoholism or that his use of alcohol or drugs was sign of emotional disturbance.
Springer v. Fairfax County School Bd., E.D.Va.1997, 960 F.Supp. 89, affirmed 134 F.3d 659. Schools€~>
155.5(4)

9. Socially maladjusted

High school student was “socially maladjusted,” within meaning of exception to coverage under Individuals
with Disabilities Education Act (IDEA), in view of evidence that student suffered only conduct disorder and dis-
played disregard for social demands or expectations. Springer v. Fairfax County School Bd., C.A.4 (Va.) 1998,
134 F.3d 659. Schools €~ 148(3)

10. Free appropriate public education

Only material failures to implement individualized educational program (IEP) constituted violations of IDEA;
there was no statutory requirement of perfect adherence to |EP and there was no reason rooted in statutory text
to view minor implementation failures as denials of free appropriate public education (FAPE). Van Duyn ex rel.
Van Duyn v. Baker School Dist. 5J, C.A.9 (Or.) 2007, 502 F.3d 811. Schools €~ 148(2.1)

District of Columbia, Chancellor of District of Columbia Public Schools (DCPS), and District Superintendent of
Education violated Rehabilitation Act in connection with their failure to provide disabled students with free ap-
propriate public education (FAPE) required by IDEA and to comply with their Child Find obligations under
IDEA, as they showed bad faith or gross misjudgment; defendants knew they were not in compliance with their
legal obligations yet failed to change their actions, their relative provision of services under IDEA was lower
than that of every state in the country, in most cases significantly so, and their failures were departure from ac-
cepted educational practices throughout the country. DL v. District of Columbia, D.D.C.2010, 730 F.Supp.2d 84
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. Schools €= 148(2.1)

Autistic student's parents did not meet their burden of proving expired individualized education program (1EP)
as implemented did not permit student to benefit educationally consistent with the Individuals with Disabilities
Education Act (IDEA), although it was unclear whether school district implemented |EPs with respect to data
collection and methodol ogies during two school years and absence of data reports impacted measuring progress,
student received supportive instruction from a wide variety of education specialists, including speech-language
pathologist, occupational therapist, physical therapist, and had benefit of integration with his peers and one on
one assistant with oversight by district consultant and weekly meetings among specialists. Doe ex rel. Doe v.
Hampden-Wilbraham Regional School Dist., D.Mass.2010, 715 F.Supp.2d 185. Schools €~ 155.5(4)

Alleged academic progress of behaviorally disabled students was not sole measure of whether students received
free appropriate public education (FAPE), within meaning of IDEA, following implementation of emergency
regulations by New York State Board of Regents (NY SBR), upon recommendation of New York State Educa-
tion Department (NY SED), that limited the use of “aversives,” including contingent food programs, the use of
helmets on some children, mechanical restraints, and the application of electric skin shocks through a graduated
electronic decelerator (GED). Alleyne v. New York State Educ. Dept., N.D.N.Y.2010, 691 F.Supp.2d 322.
Schools €+ 148(3)

IDEA's definition of free appropriate public education (FAPE) does not require school district to maximize po-
tential of handicapped children; rather, FAPE requires that education to which access is provided be sufficient to
confer some educational benefit upon handicapped child. Mr. C. v. Maine School Administrative Dist. No. 6,
D.Me.2008, 538 F.Supp.2d 298. Schools €~ 148(2.1)

Individualized education plan (IEP) providing for oral hearing impaired child's school day to be divided between
mainstream instruction in public school and total communication program at school for deaf, with cued speech
interpreter provided at each facility, was “free appropriate education” within meaning of IDEA; placement in
full-time oral program for hearing impaired at school for deaf was not required. Brougham by Brougham v.
Town of Yarmouth, D.Me.1993, 823 F.Supp. 9. Schools €= 154(4)

Individuals with Disabilities Education Act (IDEA) requires school districts to supplement their resources in or-
der to meet special needs of children with disabilities, but does not require every conceivable supplementary aid
or service to assist child; school districts must provide services of physical, occupational and speech therapists
and must assign supplementary teacher's aide to regular classroom, on full-time or part-time basis, if necessary
to accommodate children's special needs. Oberti by Oberti v. Board of Educ. of Borough of Clementon School
Dist., D.N.J.1992, 789 F.Supp. 1322. Schools €~ 148(2.1)

Free appropriate education, as contemplated by Individuals with Disabilities Education Act (IDEA), requires
personalized instruction with sufficient support services to permit child to benefit educationally from that in-
struction. Straube v. Florida Union Free School Dist., S.D.N.Y.1991, 778 F.Supp. 774. Schools €~ 148(2.1)
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11. Individual education plan

School district acted in good faith when it relied on current staff members to carry out individualized education
programs (IEP) for disabled student during his third-grade year without giving those staff members additional
training; earlier IEPs that had correlated with significant progress were carried out by staff with about the same
level of training. Alex R., ex rel. Beth R. v. Forrestville Valley Community Unit School Dist. No. 221, C.A.7
(111.) 2004, 375 F.3d 603, certiorari denied 125 S.Ct. 628, 543 U.S. 1009, 160 L.Ed.2d 474. Schools €=
148(2.1)

More stringent individual education plan (IEP) standard of Massachusetts law was applicable in federal court on
appeal from state hearing officer's decision, as IDEA incorporated by reference state |EP standards insofar as
they were not inconsistent with federal rights. Wanham v. Everett Public Schools, D.Mass.2007, 515 F.Supp.2d
175, amended 550 F.Supp.2d 152. Schools €~ 155.5(2.1)

12. Related services

Continuous nursing services required by quadriplegic, ventilator-dependent student were “related services’ that
had to be provided by school district during school hours, under Individuals with Disabilities Education Act
(IDEA), because such services were supportive services but did not constitute medical services. Cedar Rapids
Community School Dist. v. Garret F. ex rel. Charlene F., U.S.lowa 1999, 119 S.Ct. 992, 526 U.S. 66, 161
A.L.R. Fed. 683, 143 L.Ed.2d 154. Schools&~ 148(4)

School district's refusal to transport elementary school student, who suffered from epileptic seizures, to day care
center outside her designated “cluster site” boundary after school did not violate the Individuals with Disabilities
Education Act (IDEA), where parent's request for such transportation was made for personal reasons unrelated
to student's educational needs. Fick ex rel. Fick v. Sioux Falls School Dist. 49-5, C.A.8 (S.D.) 2003, 337 F.3d
968, rehearing and rehearing en banc denied. Schools€=> 159.5(4)

Hospital chargesincurred by parents of disabled student when they were forced to commit student to a psychiat-
ric hospital for several months, which occurred while Indiana Department of Education (IDOE) was processing
individualized education plan (IEP) prepared by local school under Individuals with Disabilities Education Act
(IDEA) which recommended that student be placed in a residential facility, were not for “education or related
services,” within meaning of IDEA, and thus were not reimbursable under agreed order settling class action, in
which plaintiffs had alleged that delays in placements by IDOE violated IDEA. Butler v. Evans, C.A.7 (Ind.)
2000, 225 F.3d 887. Schools€= 154(3)

Individuals with Disabilities Education Act (IDEA) requires transportation of disabled child as service related to
child's special education if that service is necessary for child to benefit from special education, even if that child
has no ambulatory impairment that directly causes unique need for some form of specialized transport; only edu-
cation, not related services, had to correlate to “unique needs’ associated with child's specific disability. Donald
B. By and Through Christine B. v. Board of School Com'rs of Mobile County, Ala., C.A.11 (Ala) 1997, 117
F.3d 1371. Schools€~ 159.5(4)
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Individuals with Disabilities Education Act (IDEA) would require school district to provide psychological coun-
seling services to disabled student, in event student were found in administrative proceeding to have suffered
psychological damage from teacher's allegedly misconceived educational strategy; counseling services were
among those required by IDEA to be provided if necessary to assist child with disability to benefit from special
education, and student's request for monetary damages unavailable under IDEA would not remove proceeding
from process mandated by IDEA. Charlie F. by Neil F. v. Board of Educ. of Skokie School Dist. 68, C.A.7 (1ll.)
1996, 98 F.3d 989. Schools&~> 148(3)

Department of Education regulation excluding cochlear implant mapping as service covered under Individuals
with Disabilities Education Act (IDEA) did not contravene IDEA, since mapping was not “related service” de-
signed to meet disabled students' unique needs and prepare them for further education, employment, and inde-
pendent living; regulation was necessary for agency's compliance with IDEA and did not substantively alter pro-
tections embodied in prior regulations, and agency properly determined that fitting of hearing devices did not in-
clude technical adjustments. Petit v. U.S. Dept. of Educ., D.D.C.2010, 756 F.Supp.2d 11, affirmed 675 F.3d 769.
Schools€~= 148(4)

School committee's individualized education programs (IEP) for high school student who suffered from Asper-
ger's Syndrome, attention deficit hyperactivity disorder, and anxiety disorder were not reasonably calculated to
confer meaningful benefit in critical area of independent living skills, thus depriving student of free and appro-
priate education (FAPE) under Individuals with Disabilities Education Act (IDEA) and Massachusetts law; al-
though 1EPs offered social skills class and direct services delivered by special education teacher to address stu-
dent's organizational deficits, and student received meaningful academic benefit from that support, services were
not reasonably calculated to supporting independent living out of high school, such as maintaining self-hygiene
and learning transportation skills. Dracut School Committee v. Bureau of Special Educ. Appeals of the Mas-
sachusetts Dept. of Elementary and Secondary Educ., D.Mass.2010, 737 F.Supp.2d 35. Schools€== 148(3)

Although illegal drug use may impede student's ability to take advantage of educational opportunities, drug pre-
vention or intervention by school are not type of “supportive services’ required by IDEA in order to provide dis-
abled student with free appropriate public education. Armstrong ex rel. Steffensen v. Alicante School,
E.D.Cal.1999, 44 F.Supp.2d 1087. Schools&€~> 148(2.1)

The suctioning of atracheostomy tube is a common, standard maintenance procedure that need not be performed
by a physician and therefore is not a “medical service” excluded from school district's obligation to provide re-
lated services to disabled child, under the IDEA, even if anurse is required to perform the procedure, and even
if suctioning was to be considered a “medical” service based on Illinois regulations allegedly requiring that a li-
censed nurse provide the evaluative judgment during child's bus rides regarding whether suctioning was neces-
sary, district was obligated to provide medical servicesthat are “evaluative.” Skelly v. Brookfield Lagrange Park
School Dist. 95, N.D.111.1997, 968 F.Supp. 385. Schools€~— 148(4)

Student whose speech impairment made him “child with a disability” under Individuals with Disabilities Educa-
tion Act (IDEA) was entitled to weekly speech therapy. Mary P. v. lllinois State Bd. of Educ., N.D.I11.1996, 919
F.Supp. 1173, amended 934 F.Supp. 989. Schools€= 148(2.1)
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Under IDEA, handicapped school student was entitled to transportation, as related service to her individualized
education program, from sidewalk of parochial school to her special education classes at public school; school
district representatives had agreed that transportation was necessary due to student's lack of mobility, visual
impairment and school location. Felter v. Cape Girardeau School Dist., E.D.M0.1993, 810 F.Supp. 1062, on re-
consideration. Schools€~> 8; Schools&€~ 159.5(4)

13. Medical services

The phrase “medical services,” as excepted from Individuals with Disabilities Education Act (IDEA) definition
of related services that must be provided to disabled child by school district, does not embrace all forms of care
that might loosely be described as medical in other contexts, such as a claim for an income tax deduction, but
refers to those services that must be performed by a physician. Cedar Rapids Community School Dist. v. Garret
F. ex rel. Charlene F., U.S.lowa 1999, 119 S.Ct. 992, 526 U.S. 66, 161 A.L.R. Fed. 683, 143 L.Ed.2d 154.
Schools €= 148(4)

14. Transition services

Although handicapped student's individualized education plan (IEP) lacked explicit statement of transition ser-
vices since it did not designate a specific outcome for child when he reached the age of 21 or contain specific set
of activities for meeting that outcome, this procedural defect did not deny child free appropriate education under
Individuals With Disabilities Education Act (IDEA) where child was not denied transitional services and bene-
fitted from program with which he was provided and IEP completely complied with other requirements of
IDEA. Urban by Urban v. Jefferson County School Dist. R-1, C.A.10 (Colo.) 1996, 89 F.3d 720. Schools €~
148(2.1)

15. Parental placements

Individual with Disabilities Education Act (IDEA) requirements for free appropriate public education are not ap-
plicable to parental placements. Florence County School Dist. Four v. Carter By and Through Carter,
U.S.S.C.1993, 114 S.Ct. 361, 510 U.S. 7, 126 L .Ed.2d 284. Schools €~ 148(2.1)

Although residential placement was not current educational placement during administrative process began be-
cause student's parent had unilaterally placed him there, where no current educational placement had existed, the
residential facility was present educational placement to which the “stay put” provisions of Individuals with Dis-
ability Education Act (IDEA) applied at the time of judicial hearing. Stockton by Stockton v. Barbour County
Bd. of Educ., N.D.W.Va.1995, 884 F.Supp. 201, affirmed 112 F.3d 510. Schools €= 154(3)

16. Local education agency

Parochial school attended by student who suffered from hearing impairment and learning disability was not a
“local education agency” (LEA) within meaning of IDEA, and thus was not subject to liability under IDEA in
suit brought by student's parents. Ullmo ex rel. Ullmo v. Gilmour Academy, C.A.6 (Ohio) 2001, 273 F.3d 671.
Schools €~ 8
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Department of Army was not state or local education agency subject to Individuals with Disabilities Act
(IDEA), and thus Department of Defense was not required under IDEA to admit children into Domestic Depend-
ent Elementary and Secondary Schools (DDESS) who lacked fundamental eligibility to attend those schools.
Millet v. U.S. Dept. of Army, D.Puerto Rico 2002, 245 F.Supp.2d 344, on reconsideration. Schools €~
154(2.1)

17. Charter schools

For-profit charter schools were ineligible for federal funding under Individuals with Disabilities Education Act
(IDEA) and Elementary and Secondary Education Act (ESEA), which defined eligible schools as “nonprofit in-
stitutional day or residential school, including a public elementary charter school that provides elementary edu-
cation, as determined under State law”; natural reading of statute established that only nonprofit schools were
eligible for funding, to read statute as including for-profit charter schools would not be rational interpretation,
and legislative history conveyed Congress's clear intent to exclude for-profit schools from funding. Arizona
State Bd. For Charter Schools v. U.S. Dept. of Educ., C.A.9 (Ariz.) 2006, 464 F.3d 1003. Schools €~ 19(1);
Schools €= 148(2.1)

Under Pennsylvania's statutory scheme, charter schools are independent local educational agencies (LEAS) and
assume duty to ensure that free appropriate public education (FAPE) is available to a child with a disability in
compliance with IDEA and its implementing regulations. R.B. ex rel. Parent v. Mastery Charter School,
E.D.Pa.2010, 762 F.Supp.2d 745, stay denied 2011 WL 121901. Schools €~ 148(2.1)

For-profit charter schools were not eligible to receive federal funds under the Elementary and Secondary Educa-
tion Act (ESEA) and the Individuals with Disabilities Education Act (IDEA); provisions of the statutes making
nonprofit schools, “including charter schools,” eligible for federal funding plainly required charter schools to be
nonprofit to receive such funding. Arizona State Bd. for Charter Schools v. U.S. Dept. of Educ., D.Ariz.2005,
391 F.Supp.2d 800. Schools €= 19(1)

20 U.S.C.A. § 1401, 20 USCA § 1401
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Effective: July 1, 2005

United States Code Annotated Currentness
Title 20. Education
~g Chapter 33. Education of Individuals with Disabilities (Refs & Annos)
~@ Subchapter 11. Assistance for Education of All Children with Disabilities
== §1411. Authorization; allotment; use of funds; authorization of appropriations

(a) Grantsto States
(1) Purpose of grants

The Secretary shall make grants to States, outlying areas, and freely associated States, and provide funds to
the Secretary of the Interior, to assist them to provide special education and related services to children with
disabilities in accordance with this subchapter.

(2) Maximum amount
The maximum amount of the grant a State may receive under this section--
(A) for fiscal years 2005 and 2006 is--

(i) the number of children with disabilities in the State who are receiving special education and related
services--

(1) aged 3 through 5 if the State is eligible for a grant under section 1419 of thistitle; and
(1) aged 6 through 21; multiplied by

(ii) 40 percent of the average per-pupil expenditure in public elementary schools and secondary schoolsin
the United States; and

(B) for fiscal year 2007 and subsequent fiscal yearsis--

(i) the number of children with disabilities in the 2004-2005 school year in the State who received special
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education and related services--
(1) aged 3 through 5 if the State is eligible for a grant under section 1419 of thistitle; and
(1) aged 6 through 21; multiplied by

(ii) 40 percent of the average per-pupil expenditure in public elementary schools and secondary schoolsin
the United States; adjusted by

(iii) the rate of annual change in the sum of--
() 85 percent of such State's population described in subsection (d)(3)(A)(i)(I1); and
(1) 15 percent of such State's population described in subsection (d)(3)(A)(i)(111).
(b) Outlying areas and freely associated States; Secretary of the Interior
(1) Outlying areas and freely associated States
(A) Funds reserved

From the amount appropriated for any fiscal year under subsection (i), the Secretary shall reserve not more
than 1 percent, which shall be used--

(i) to provide assistance to the outlying areas in accordance with their respective populations of individu-
als aged 3 through 21; and

(ii) to provide each freely associated State a grant in the amount that such freely associated State received
for fiscal year 2003 under this subchapter, but only if the freely associated State meets the applicable re-
quirements of this subchapter, as well as the requirements of section 1411(b)(2)(C) of this title as such
section was in effect on the day before December 3, 2004.

(B) Specia rule

The provisions of Public Law 95-134, permitting the consolidation of grants by the outlying areas, shall not
apply to funds provided to the outlying areas or the freely associated States under this section.
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(C) Definition

In this paragraph, the term “freely associated States’” means the Republic of the Marshall Islands, the Feder-
ated States of Micronesia, and the Republic of Palau.

(2) Secretary of the Interior

From the amount appropriated for any fiscal year under subsection (i), the Secretary shall reserve 1.226 per-
cent to provide assistance to the Secretary of the Interior in accordance with subsection (h).

(c) Technical assistance
(1) In general

The Secretary may reserve not more than  1/2 of 1 percent of the amounts appropriated under this subchapter
for each fiscal year to provide technical assistance activities authorized under section 1416(i) of thistitle.

(2) Maximum amount

The maximum amount the Secretary may reserve under paragraph (1) for any fiscal year is $25,000,000, cu-
mulatively adjusted by the rate of inflation as measured by the percentage increase, if any, from the preceding
fiscal year in the Consumer Price Index For All Urban Consumers, published by the Bureau of Labor Statistics
of the Department of Labor.

(d) Allocations to States
(1) In general

After reserving funds for technical assistance, and for payments to the outlying areas, the freely associated
States, and the Secretary of the Interior under subsections (b) and (c) for a fiscal year, the Secretary shall al-
locate the remaining amount among the States in accordance with this subsection.

(2) Special rulefor use of fiscal year 1999 amount

If a State received any funds under this section for fiscal year 1999 on the basis of children aged 3 through 5,
but does not make a free appropriate public education available to all children with disabilities aged 3 through
5 in the State in any subsequent fiscal year, the Secretary shall compute the State's amount for fiscal year
1999, solely for the purpose of calculating the State's allocation in that subsequent year under paragraph (3) or
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(4), by subtracting the amount allocated to the State for fiscal year 1999 on the basis of those children.
(3) Increase in funds

If the amount available for alocations to States under paragraph (1) for afiscal year is equal to or greater than
the amount allocated to the States under this paragraph for the preceding fiscal year, those allocations shall be
calculated as follows:

(A) Allocation of increase
(i) In genera
Except as provided in subparagraph (B), the Secretary shall alocate for the fiscal year--
() to each State the amount the State received under this section for fiscal year 1999;

(1) 85 percent of any remaining funds to States on the basis of the States' relative populations of chil-
dren aged 3 through 21 who are of the same age as children with disabilities for whom the State ensures
the availability of afree appropriate public education under this subchapter; and

(1'11) 15 percent of those remaining funds to States on the basis of the States' relative populations of
children described in subclause (I1) who are living in poverty.

(i) Data

For the purpose of making grants under this paragraph, the Secretary shall use the most recent population
data, including data on children living in poverty, that are available and satisfactory to the Secretary.

(B) Limitations

Notwithstanding subparagraph (A), alocations under this paragraph shall be subject to the following:
(i) Preceding year allocation
No State's allocation shall be less than its allocation under this section for the preceding fiscal year.

(ii) Minimum
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No State's allocation shall be less than the greatest of --
(1) the sum of--
(aa) the amount the State received under this section for fiscal year 1999; and

(bb)  1/3 of 1 percent of the amount by which the amount appropriated under subsection (i) for the
fiscal year exceeds the amount appropriated for this section for fiscal year 1999;

(1) the sum of --
(aa) the amount the State received under this section for the preceding fiscal year; and

(bb) that amount multiplied by the percentage by which the increase in the funds appropriated for this
section from the preceding fiscal year exceeds 1.5 percent; or

(1'11) the sum of --
(aa) the amount the State received under this section for the preceding fiscal year; and

(bb) that amount multiplied by 90 percent of the percentage increase in the amount appropriated for
this section from the preceding fiscal year.

(iii) Maximum
Notwithstanding clause (ii), no State's allocation under this paragraph shall exceed the sum of --
(I the amount the State received under this section for the preceding fiscal year; and

(1) that amount multiplied by the sum of 1.5 percent and the percentage increase in the amount appro-
priated under this section from the preceding fiscal year.

(C) Ratable reduction

If the amount available for alocations under this paragraph is insufficient to pay those allocations in full,
those allocations shall be ratably reduced, subject to subparagraph (B)(i).
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(4) Decrease in funds

If the amount available for allocations to States under paragraph (1) for afiscal year is less than the amount al-
located to the States under this section for the preceding fiscal year, those allocations shall be calculated as
follows:

(A) Amounts greater than fiscal year 1999 allocations

If the amount available for alocations is greater than the amount allocated to the States for fiscal year 1999,
each State shall be allocated the sum of --

(i) the amount the State received under this section for fiscal year 1999; and

(ii) an amount that bears the same relation to any remaining funds as the increase the State received under
this section for the preceding fiscal year over fiscal year 1999 bears to the total of all such increases for
all States.

(B) Amounts equal to or less than fiscal year 1999 allocations
(i) In genera

If the amount available for allocations under this paragraph is equal to or less than the amount allocated to
the States for fiscal year 1999, each State shall be allocated the amount the State received for fiscal year
1999.

(ii) Ratable reduction

If the amount available for allocations under this paragraph is insufficient to make the alocations de-
scribed in clause (i), those allocations shall be ratably reduced.

(e) State-level activities
(1) State administration
(A) In general

For the purpose of administering this subchapter, including paragraph (3), section 1419 of this title, and the
coordination of activities under this subchapter with, and providing technical assistance to, other programs
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that provide services to children with disabilities--

(i) each State may reserve for each fiscal year not more than the maximum amount the State was eligible
to reserve for State administration under this section for fiscal year 2004 or $800,000 (adjusted in accord-
ance with subparagraph (B)), whichever is greater; and

(ii) each outlying area may reserve for each fiscal year not more than 5 percent of the amount the outlying
areareceives under subsection (b)(1) for the fiscal year or $35,000, whichever is greater.

(B) Cumulative annual adjustments
For each fiscal year beginning with fiscal year 2005, the Secretary shall cumulatively adjust--

(i) the maximum amount the State was eligible to reserve for State administration under this subchapter
for fiscal year 2004; and

(ii) $800,000,

by the rate of inflation as measured by the percentage increase, if any, from the preceding fiscal year in
the Consumer Price Index For All Urban Consumers, published by the Bureau of Labor Statistics of the
Department of Labor.

(C) Certification

Prior to expenditure of funds under this paragraph, the State shall certify to the Secretary that the arrange-
ments to establish responsibility for services pursuant to section 1412(a)(12)(A) of thistitle are current.

(D) Subchapter 111

Funds reserved under subparagraph (A) may be used for the administration of subchapter Il1, if the State
educational agency is the lead agency for the State under such subchapter.

(2) Other State-level activities
(A) State-level activities

(i) In genera
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Except as provided in clause (iii), for the purpose of carrying out State-level activities, each State may re-
serve for each of the fiscal years 2005 and 2006 not more than 10 percent from the amount of the State's
allocation under subsection (d) for each of the fiscal years 2005 and 2006, respectively. For fiscal year
2007 and each subsequent fiscal year, the State may reserve the maximum amount the State was eligible
to reserve under the preceding sentence for fiscal year 2006 (cumulatively adjusted by the rate of inflation
as measured by the percentage increase, if any, from the preceding fiscal year in the Consumer Price In-
dex For All Urban Consumers, published by the Bureau of Labor Statistics of the Department of Labor).

(ii) Small State adjustment

Notwithstanding clause (i) and except as provided in clause (iii), in the case of a State for which the max-
imum amount reserved for State administration is not greater than $850,000, the State may reserve for the
purpose of carrying out State-level activities for each of the fiscal years 2005 and 2006, not more than
10.5 percent from the amount of the State's allocation under subsection (d) for each of the fiscal years
2005 and 2006, respectively. For fiscal year 2007 and each subsequent fiscal year, such State may reserve
the maximum amount the State was eligible to reserve under the preceding sentence for fiscal year 2006
(cumulatively adjusted by the rate of inflation as measured by the percentage increase, if any, from the
preceding fiscal year in the Consumer Price Index For All Urban Consumers, published by the Bureau of
Labor Statistics of the Department of Labor).

(iii) Exception
If a State does not reserve funds under paragraph (3) for afiscal year, then--

(I in the case of a State that is not described in clause (ii), for fiscal year 2005 or 2006, clause (i) shall
be applied by substituting “9.0 percent” for “10 percent”; and

(1) in the case of a State that is described in clause (ii), for fiscal year 2005 or 2006, clause (ii) shall be
applied by substituting “9.5 percent” for “10.5 percent”.

(B) Required activities
Funds reserved under subparagraph (A) shall be used to carry out the following activities:
(i) For monitoring, enforcement, and complaint investigation.

(ii) To establish and implement the mediation process required by section 1415(e) of this title, including
providing for the cost of mediators and support personnel.
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(C) Authorized activities
Funds reserved under subparagraph (A) may be used to carry out the following activities:

(i) For support and direct services, including technical assistance, personnel preparation, and professional
development and training.

(ii) To support paperwork reduction activities, including expanding the use of technology in the IEP pro-
cess.

(iii) To assist local educational agencies in providing positive behavioral interventions and supports and
appropriate mental health services for children with disabilities.

(iv) To improve the use of technology in the classroom by children with disabilities to enhance learning.

(V) To support the use of technology, including technology with universal design principles and assistive
technology devices, to maximize accessibility to the general education curriculum for children with disab-
ilities.

(vi) Development and implementation of transition programs, including coordination of services with
agencies involved in supporting the transition of children with disabilities to postsecondary activities.

(vii) To assist local educational agencies in meeting personnel shortages.

(viii) To support capacity building activities and improve the delivery of services by local educational
agencies to improve results for children with disabilities.

(ix) Alternative programming for children with disabilities who have been expelled from school, and ser-
vices for children with disabilities in correctional facilities, children enrolled in State-operated or State-
supported schools, and children with disabilities in charter schools.

(X) To support the development and provision of appropriate accommodations for children with disabilit-
ies, or the development and provision of alternate assessments that are valid and reliable for assessing the
performance of children with disabilities, in accordance with sections 6311(b) and 7301 of thistitle.

(xi) To provide technical assistance to schools and local educational agencies, and direct services, includ-
ing supplemental educational services as defined in 6316(e) of this title to children with disabilities, in
schools or local educational agencies identified for improvement under section 6316 of this title on the
sole basis of the assessment results of the disaggregated subgroup of children with disabilities, including
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providing professional development to special and regular education teachers, who teach children with
disabilities, based on scientifically based research to improve educational instruction, in order to improve
academic achievement to meet or exceed the objectives established by the State under section
6311(b)(2)(G) of thistitle.

(3) Local educational agency risk pool
(A) In general
(i) Reservation of funds

For the purpose of assisting local educational agencies (including a charter school that is a local educa-
tional agency or a consortium of local educational agencies) in addressing the needs of high need children
with disabilities, each State shall have the option to reserve for each fiscal year 10 percent of the amount
of funds the State reserves for State-level activities under paragraph (2)(A)--

(I to establish and make disbursements from the high cost fund to local educational agencies in accord-
ance with this paragraph during the first and succeeding fiscal years of the high cost fund; and

(1) to support innovative and effective ways of cost sharing by the State, by alocal educational agency,
or among a consortium of local educational agencies, as determined by the State in coordination with
representatives from local educational agencies, subject to subparagraph (B)(ii).

(ii) Definition of local educational agency

In this paragraph the term “local educational agency” includes a charter school that is alocal educational
agency, or a consortium of local educational agencies.

(B) Limitation on uses of funds
(i) Establishment of high cost fund

A State shall not use any of the funds the State reserves pursuant to subparagraph (A)(i), but may use the
funds the State reserves under paragraph (1), to establish and support the high cost fund.

(ii) Innovative and effective cost sharing

A State shall not use more than 5 percent of the funds the State reserves pursuant to subparagraph (A)(i)
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for each fiscal year to support innovative and effective ways of cost sharing among consortia of local edu-
cational agencies.

(C) State plan for high cost fund
(i) Definition

The State educational agency shall establish the State's definition of a high need child with a disability,
which definition shall be developed in consultation with local educational agencies.

(ii) State plan

The State educational agency shall develop, not later than 90 days after the State reserves funds under this

paragraph, annually review, and amend as necessary, a State plan for the high cost fund. Such State plan
shall--

() establish, in coordination with representatives from local educational agencies, a definition of a high
need child with a disability that, at a minimum--

(aa) addresses the financial impact a high need child with a disability has on the budget of the child's
local educational agency; and

(bb) ensures that the cost of the high need child with a disability is greater than 3 times the average
per pupil expenditure (as defined in section 7801 of thistitle) in that State;

(I1) establish eligibility criteria for the participation of a local educational agency that, at a minimum,
takes into account the number and percentage of high need children with disabilities served by a local
educational agency;

(I11) develop a funding mechanism that provides distributions each fiscal year to local educational
agencies that meet the criteria devel oped by the State under subclause (I1); and

(V) establish an annual schedule by which the State educational agency shall make its distributions
from the high cost fund each fiscal year.

(iii) Public availability

The State shall make its final State plan publicly available not less than 30 days before the beginning of
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the school year, including dissemination of such information on the State website.
(D) Disbursements from the high cost fund
(i) In genera

Each State educational agency shall make all annual disbursements from the high cost fund established
under subparagraph (A)(i) in accordance with the State plan published pursuant to subparagraph (C).

(ii) Use of disbursements

Each State educational agency shall make annual disbursements to eligible local educational agencies in
accordance with its State plan under subparagraph (C)(ii).

(iii) Appropriate costs

The costs associated with educating a high need child with a disability under subparagraph (C)(i) are only
those costs associated with providing direct special education and related services to such child that are
identified in such child's |EP.

(E) Legal fees

The disbursements under subparagraph (D) shall not support legal fees, court costs, or other costs associated
with a cause of action brought on behalf of a child with a disability to ensure a free appropriate public edu-
cation for such child.

(F) Assurance of afree appropriate public education
Nothing in this paragraph shall be construed--

(i) to limit or condition the right of a child with a disability who is assisted under this subchapter to re-
ceive afree appropriate public education pursuant to section 1412(a)(1) of thistitle in the least restrictive
environment pursuant to section 1412(a)(5) of thistitle; or

(ii) to authorize a State educational agency or local educational agency to establish alimit on what may be
spent on the education of a child with a disability.

(G) Special rule for risk pool and high need assistance programs in effect as of January 1, 2004
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Notwithstanding the provisions of subparagraphs (A) through (F), a State may use funds reserved pursuant
to this paragraph for implementing a placement neutral cost sharing and reimbursement program of high
need, low incidence, catastrophic, or extraordinary aid to local educational agencies that provides services
to high need students based on eligibility criteria for such programs that were created not later than January
1, 2004, and are currently in operation, if such program serves children that meet the requirement of the
definition of ahigh need child with a disability as described in subparagraph (C)(ii)(l).

(H) Medicaid services not affected

Disbursements provided under this paragraph shall not be used to pay costs that otherwise would be reim-
bursed as medical assistance for a child with a disability under the State medicaid program under title X1X
of the Social Security Act [42 U.S.C.A. § 1396 et seq.].

(I) Remaining funds

Funds reserved under subparagraph (A) in any fiscal year but not expended in that fiscal year pursuant to
subparagraph (D) shall be allocated to local educational agencies for the succeeding fiscal year in the same
manner as funds are allocated to local educational agencies under subsection (f) for the succeeding fiscal
year.

(4) Inapplicability of certain prohibitions

A State may use funds the State reserves under paragraphs (1) and (2) without regard to--
(A) the prohibition on commingling of fundsin section 1412(a)(17)(B) of thistitle; and
(B) the prohibition on supplanting other funds in section 1412(a)(17)(C) of thistitle.

(5) Report on use of funds

As part of the information required to be submitted to the Secretary under section 1412 of this title, each State
shall annually describe how amounts under this section--

(A) will be used to meet the requirements of this chapter; and

(B) will be allocated among the activities described in this section to meet State priorities based on input
from local educational agencies.
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(6) Special rule for increased funds

A State may use funds the State reserves under paragraph (1)(A) as a result of inflationary increases under
paragraph (1)(B) to carry out activities authorized under clause (i), (iii), (vii), or (viii) of paragraph (2)(C).

(7) Flexibility in using funds for subchapter 111

Any State eligible to receive a grant under section 1419 of this title may use funds made available under para-
graph (1)(A), subsection (f)(3), or section 1419(f)(5) of this title to develop and implement a State policy
jointly with the lead agency under subchapter |11 and the State educational agency to provide early interven-
tion services (which shall include an educational component that promotes school readiness and incorporates
preliteracy, language, and numeracy skills) in accordance with subchapter 111 to children with disabilities who
are eligible for services under section 1419 of this title and who previously received services under subchapter
I11 until such children enter, or are eligible under State law to enter, kindergarten, or elementary school as ap-
propriate.

(f) Subgrants to local educational agencies
(1) Subgrants required

Each State that receives a grant under this section for any fiscal year shall distribute any funds the State does
not reserve under subsection (€) to local educational agencies (including public charter schools that operate as
local educational agencies) in the State that have established their eligibility under section 1413 of thistitle for
use in accordance with this subchapter.

(2) Procedure for allocations to local educational agencies

For each fiscal year for which funds are allocated to States under subsection (d), each State shall allocate
funds under paragraph (1) as follows:

(A) Base payments

The State shall first award each local educational agency described in paragraph (1) the amount the local
educational agency would have received under this section for fiscal year 1999, if the State had distributed
75 percent of its grant for that year under section 1411(d) of this title as section 1411(d) was then in effect.

(B) Allocation of remaining funds

After making allocations under subparagraph (A), the State shall--
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(i) allocate 85 percent of any remaining funds to those local educational agencies on the basis of the relat-
ive numbers of children enrolled in public and private elementary schools and secondary schools within
the local educational agency's jurisdiction; and

(ii) allocate 15 percent of those remaining funds to those local educational agencies in accordance with
their relative numbers of children living in poverty, as determined by the State educational agency.

(3) Reallocation of funds

If a State educational agency determines that alocal educational agency is adequately providing a free appro-
priate public education to al children with disabilities residing in the area served by that local educational
agency with State and local funds, the State educational agency may reallocate any portion of the funds under
this subchapter that are not needed by that local educational agency to provide a free appropriate public educa-
tion to other local educational agenciesin the State that are not adequately providing special education and re-
lated services to al children with disabilities residing in the areas served by those other local educational
agencies.

(g) Definitions
In this section:
(1) Average per-pupil expenditure in public elementary schools and secondary schoolsin the United States

The term “average per-pupil expenditure in public elementary schools and secondary schools in the United
States” means--

(A) without regard to the source of funds--

(i) the aggregate current expenditures, during the second fiscal year preceding the fiscal year for which
the determination is made (or, if satisfactory data for that year are not available, during the most recent
preceding fiscal year for which satisfactory data are available) of all local educational agencies in the 50
States and the District of Columbia; plus

(ii) any direct expenditures by the State for the operation of those agencies; divided by

(B) the aggregate number of children in average daily attendance to whom those agencies provided free
public education during that preceding year.

(2) State
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The term “State” means each of the 50 States, the District of Columbia, and the Commonwealth of Puerto
Rico.

(h) Use of amounts by Secretary of the Interior
(1) Provision of amounts for assistance
(A) In general

The Secretary of Education shall provide amounts to the Secretary of the Interior to meet the need for assist-
ance for the education of children with disabilities on reservations aged 5 to 21, inclusive, enrolled in ele-
mentary schools and secondary schools for Indian children operated or funded by the Secretary of the Interi-
or. The amount of such payment for any fiscal year shall be equal to 80 percent of the amount allotted under
subsection (b)(2) for that fiscal year. Of the amount described in the preceding sentence--

(i) 80 percent shall be allocated to such schools by July 1 of that fiscal year; and
(ii) 20 percent shall be allocated to such schools by September 30 of that fiscal year.
(B) Calculation of number of children

In the case of Indian students aged 3 to 5, inclusive, who are enrolled in programs affiliated with the Bureau
of Indian Affairs (referred to in this subsection as the “BIA”) schools and that are required by the States in
which such schools are located to attain or maintain State accreditation, and which schools have such ac-
creditation prior to October 7, 1991, the school shall be allowed to count those children for the purpose of
distribution of the funds provided under this paragraph to the Secretary of the Interior. The Secretary of the
Interior shall be responsible for meeting all of the requirements of this subchapter for those children, in ac-
cordance with paragraph (2).

(C) Additional requirement

With respect to all other children aged 3 to 21, inclusive, on reservations, the State educational agency shall
be responsible for ensuring that all of the requirements of this subchapter are implemented.

(2) Submission of information

The Secretary of Education may provide the Secretary of the Interior amounts under paragraph (1) for a fiscal
year only if the Secretary of the Interior submits to the Secretary of Education information that--
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(A) demonstrates that the Department of the Interior meets the appropriate requirements, as determined by
the Secretary of Education, of sections 1412 of this title (including monitoring and evaluation activities) and
1413 of thistitle;

(B) includes a description of how the Secretary of the Interior will coordinate the provision of services un-
der this subchapter with local educational agencies, tribes and tribal organizations, and other private and
Federal service providers;

(C) includes an assurance that there are public hearings, adequate notice of such hearings, and an opportun-
ity for comment afforded to members of tribes, tribal governing bodies, and affected local school boards be-
fore the adoption of the policies, programs, and procedures related to the requirements described in subpara-

graph (A);

(D) includes an assurance that the Secretary of the Interior will provide such information as the Secretary of
Education may require to comply with section 1418 of thistitle;

(E) includes an assurance that the Secretary of the Interior and the Secretary of Health and Human Services
have entered into a memorandum of agreement, to be provided to the Secretary of Education, for the co-
ordination of services, resources, and personnel between their respective Federal, State, and local offices
and with State and local educational agencies and other entities to facilitate the provision of servicesto Indi-
an children with disabilities residing on or near reservations (such agreement shall provide for the appor-
tionment of responsibilities and costs, including child find, evaluation, diagnosis, remediation or therapeutic
measures, and (where appropriate) equipment and medical or personal supplies as needed for a child to re-
main in school or a program); and

(F) includes an assurance that the Department of the Interior will cooperate with the Department of Educa-
tion in its exercise of monitoring and oversight of this application, and any agreements entered into between
the Secretary of the Interior and other entities under this subchapter, and will fulfill its duties under this
subchapter.

(3) Applicability

The Secretary shall withhold payments under this subsection with respect to the information described in para-
graph (2) in the same manner as the Secretary withholds payments under section 1416(e)(6) of thistitle.

(4) Payments for education and services for Indian children with disabilities aged 3 through 5
(A) In general

With funds appropriated under subsection (i), the Secretary of Education shall make payments to the Secret-
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ary of the Interior to be distributed to tribes or tribal organizations (as defined under section 450b of Title
25) or consortia of tribes or tribal organizations to provide for the coordination of assistance for special edu-
cation and related services for children with disabilities aged 3 through 5 on reservations served by element-
ary schools and secondary schools for Indian children operated or funded by the Department of the Interior.
The amount of such payments under subparagraph (B) for any fiscal year shall be equal to 20 percent of the
amount allotted under subsection (b)(2).

(B) Distribution of funds

The Secretary of the Interior shall distribute the total amount of the payment under subparagraph (A) by al-
locating to each tribe, tribal organization, or consortium an amount based on the number of children with
disabilities aged 3 through 5 residing on reservations as reported annually, divided by the total of those chil-
dren served by all tribes or tribal organizations.

(C) Submission of information

To receive a payment under this paragraph, the tribe or tribal organization shall submit such figures to the
Secretary of the Interior as required to determine the amounts to be allocated under subparagraph (B). This
information shall be compiled and submitted to the Secretary of Education.

(D) Use of funds

The funds received by atribe or tribal organization shall be used to assist in child find, screening, and other
procedures for the early identification of children aged 3 through 5, parent training, and the provision of dir-
ect services. These activities may be carried out directly or through contracts or cooperative agreements
with the BIA, local educational agencies, and other public or private nonprofit organizations. The tribe or
tribal organization is encouraged to involve Indian parents in the development and implementation of these
activities. The tribe or tribal organization shall, as appropriate, make referrals to local, State, or Federal en-
tities for the provision of services or further diagnosis.

(E) Biennial report

To be eligible to receive a grant pursuant to subparagraph (A), the tribe or tribal organization shall provide
to the Secretary of the Interior a biennial report of activities undertaken under this paragraph, including the
number of contracts and cooperative agreements entered into, the number of children contacted and receiv-
ing services for each year, and the estimated number of children needing services during the 2 years follow-
ing the year in which the report is made. The Secretary of the Interior shall include a summary of this in-
formation on a biennial basis in the report to the Secretary of Education required under this subsection. The
Secretary of Education may require any additional information from the Secretary of the Interior.
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(F) Prohibitions

None of the funds allocated under this paragraph may be used by the Secretary of the Interior for adminis-
trative purposes, including child count and the provision of technical assistance.

(5) Plan for coordination of services

The Secretary of the Interior shall develop and implement a plan for the coordination of services for al Indian
children with disabilities residing on reservations covered under this chapter. Such plan shall provide for the
coordination of services benefiting those children from whatever source, including tribes, the Indian Health
Service, other BIA divisions, and other Federal agencies. In developing the plan, the Secretary of the Interior
shall consult with all interested and involved parties. The plan shall be based on the needs of the children and
the system best suited for meeting those needs, and may involve the establishment of cooperative agreements
between the BIA, other Federal agencies, and other entities. The plan shall also be distributed upon request to
States, State educational agencies and local educational agencies, and other agencies providing services to in-
fants, toddlers, and children with disabilities, to tribes, and to other interested parties.

(6) Establishment of advisory board

To meet the requirements of section 1412(a)(21) of thistitle, the Secretary of the Interior shall establish, under
the BIA, an advisory board composed of individuals involved in or concerned with the education and provi-
sion of services to Indian infants, toddlers, children, and youth with disabilities, including Indians with disab-
ilities, Indian parents or guardians of such children, teachers, service providers, State and local educational of-
ficials, representatives of tribes or tribal organizations, representatives from State Interagency Coordinating
Councils under section 1441 of this title in States having reservations, and other members representing the
various divisions and entities of the BIA. The chairperson shall be selected by the Secretary of the Interior.
The advisory board shall--

(A) assist in the coordination of services within the BIA and with other local, State, and Federal agenciesin
the provision of education for infants, toddlers, and children with disabilities;

(B) advise and assist the Secretary of the Interior in the performance of the Secretary of the Interior's re-
sponsihilities described in this subsection;

(C) develop and recommend policies concerning effective inter- and intra-agency collaboration, including
modifications to regulations, and the elimination of barriers to inter- and intra-agency programs and activit-
ies,

(D) provide assistance and disseminate information on best practices, effective program coordination
strategies, and recommendations for improved early intervention services or educational programming for
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Indian infants, toddlers, and children with disabilities; and

(E) provide assistance in the preparation of information required under paragraph (2)(D).
(7) Annual reports

(A) In general

The advisory board established under paragraph (6) shall prepare and submit to the Secretary of the Interior
and to Congress an annual report containing a description of the activities of the advisory board for the pre-
ceding year.

(B) Availability

The Secretary of the Interior shall make available to the Secretary of Education the report described in sub-
paragraph (A).

(i) Authorization of appropriations

For the purpose of carrying out this subchapter, other than section 1419 of this title, there are authorized to be
appropriated--

(1) $12,358,376,571 for fiscal year 2005;
(2) $14,648,647,143 for fiscal year 2006;
(3) $16,938,917,714 for fiscal year 2007;
(4) $19,229,188,286 for fiscal year 2008;
(5) $21,519,458,857 for fiscal year 2009;
(6) $23,809,729,429 for fiscal year 2010;
(7) $26,100,000,000 for fiscal year 2011; and

(8) such sums as may be necessary for fiscal year 2012 and each succeeding fiscal year.
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CREDIT(S)

(Pub.L. 91-230, Title VI, § 611, as added Pub.L. 108-446, Title I, § 101, Dec. 3, 2004, 118 Stat. 2662.)

HISTORICAL AND STATUTORY NOTES
Revision Notes and L egislative Reports

2004 Acts. House Conference Report No. 108-779, see 2004 U.S. Code Cong. and Adm. News, p. 2480.

Statement by President, see 2004 U.S. Code Cong. and Adm. News, p. $43.

References in Text

This subchapter, referred to in text, originally read “this part”, meaning part B of the Individuals with Disabilit-
ies Education Act, Pub.L. 91-230, Title VI, 8§ 611 et seq., as revised generally by Pub.L. 108-446, Title I, § 101,
Dec. 3, 2004, 118 Stat. 2662, which is classified to this subchapter.

Public Law 95-134, referred to in subsec. (b)(1)(B), is the Omnibus Territories Act of 1977, Pub.L. 95-134, Oct.
15, 1977, 91 Stat. 1159. The provisions of that law relating to the consolidation of grants are contained in sec-
tion 501 thereof, which is classified to 48 U.S.C.A. § 1469a.

Subchapter 111, referred to in subsec. (€)(1)(D), (7), originally read “part C", meaning part C of the Individuals
with Disabilities Education Act, Pub.L. 91-230, Title VI, 8 631 et seq., as revised generally by Pub.L. 108-446,
Title I, § 101, Dec. 3, 2004, 118 Stat. 2744, which is classified to subchapter 111 of this chapter, 20 U.S.C.A. §
1431 et seq.

Title X1X of the Social Security Act, referred to in subsec. (€)(3)(H), is Act Aug. 14, 1935, c. 531, Title XIX, §
1901 et seq., as added July 30, 1965, Pub.L. 89-97, Title I, 8 121(a), 79 Stat. 343, and amended, which is classi-
fied to subchapter X1X of chapter 7 of Title 42, 42 U.S.C.A. § 1396 et seq.

This chapter, referred to in subsecs. (€)(5)(A), (h)(5), originally read “this title”, meaning Title VI of Pub.L.
91-230, Title VI, 88 601 to 682, as revised generally by Pub.L. 108-446, Title |, § 101, Dec. 3, 2004, 118 Stat.
2647, popularly known as the Individuals with Disabilities Education Act, also known as IDEA, which is classi-
fied to this chapter.

Codifications

Title VI of Pub.L. 91-230, as amended by Pub.L. 108-446, is set out as subchapters | to IV of this chapter con-
sisting of 20 U.S.C.A. 88 1400 to 1482. These sections are shown as having been added by Pub.L. 108-446
without reference to the intervening amendments to Pub.L. 91-230 between 1970 and 2004 because of the ex-
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tensive revision of the provisions of Title VI of Pub.L. 91-230 pursuant to Pub.L. 108-446.

Effective and Applicability Provisions

2004 Acts. Amendments by Pub.L. 108-446, Title I, which revised this section, effective July 1, 2005, see
Pub.L. 108-446, § 302(a), (b), set out as a note under 20 U.S.C.A. § 1400.

Prior Provisions

A prior section 1411, Pub.L. 91-230, Title VI, 8§ 611, as added Pub.L. 105-17, Title I, § 101, June 4, 1997, 111
Stat. 49, relating to allotments, use of funds, and appropriations, was omitted in the general amendment of
Pub.L. 91-230, Title VI, § 611, by Pub.L. 108-446, Title |, § 101, Dec. 3, 2004, 118 Stat. 2662.

Another prior section 1411, Pub.L. 91-230, Title VI, § 611, Apr. 13, 1970, 84 Stat. 178; Pub.L. 93-380, Title VI,
8§ 614(a), (e)(1), (2), Aug. 21, 1974, 88 Stat. 580, 582; Pub.L. 94-142, 88 2(a)(1) to (3), 5(a), (c), Nov. 29, 1975,
89 Stat. 773, 776, 794; Pub.L. 95-561, Title XI1Il, 1341(a), Nov. 1, 1978, 92 Stat. 2364; Pub.L. 96-270, § 13,
June 14, 1980, 94 Stat. 498; Pub.L. 98-199, §8 3(b), 15, Dec. 2, 1983, 97 Stat. 1358, 1374; Pub.L. 99-159, Title
V1, § 601, Nov. 22, 1985, 99 Stat. 904; Pub.L. 99-362, § 2, July 9, 1986, 100 Stat. 769; Pub.L. 99-457, Titlell, §
201(b), Title IV, 88 403, 404, Oct. 8, 1986, 100 Stat. 1158, 1173; Pub.L. 100-630, Title I, § 102(a), Nov. 7,
1988, 102 Stat. 3290; Pub.L. 101-476, Title I, § 201, Title IX, § 901(b)(25) to (32), Oct. 30, 1990, 104 Stat.
1111, 1143; Pub.L. 102-73, Title V111, § 802(d)(2), (3), July 25, 1991, 105 Stat. 361; Pub.L. 102-119, § 25(b),
Oct. 7, 1991, 105 Stat. 607; Pub.L. 102-119, 88 4, 25(a)(4),(19), (b), Oct. 7, 1991, 105 Stat. 587, 606, 607;
Pub.L. 103-382, Title 111, § 311, Oct. 20, 1994, 108 Stat. 3931, relating to entitlements and allocations, was
omitted in the general amendment of Pub.L. 91-230, Title VI, § 611, by Pub.L. 105-17, Title I, § 101, June 4,
1997, 111 Stat. 49.

Authorization of Appropriations

Section 2(e) of Pub.L. 94-142 provided that: “Notwithstanding the provisions of section 611 of the Act [this sec-
tion] asin effect during the fiscal years 1976 and 1977, there are authorized to be appropriated $100,000,000 for
the fiscal year 1976, such sums as may be necessary for the period beginning July 1, 1976, and ending Septem-
ber 30, 1976, and $200,000,000 for the fiscal year 1977, to carry out the provisions of part B of the Act [this
subchapter], as in effect during such fiscal years.”

Duties and Responsihilities of Secretary of Interior Respecting Funds

Pub.L. 92-318, Title 1V, § 421(b)(2), June 23, 1972, 86 Stat. 341, which related to duties and responsibilities of
the Secretary of the Interior with respect to funds, for purposes of subchapters | and Il [section 821 et seq.] of
chapter 24 of this title, this section, and sections 1412 to 1414 of this title, was repealed by Pub.L. 100-297,
Title V, 8§ 5352(4), Apr. 28, 1988, 102 Stat. 414.
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Handicapped Children Eligible for Services Provided by Bureau of Indian Affairs; Study and Report to Congress

Pub.L. 100-297, Title V, § 5107(b), Apr. 28, 1988, 102 Stat. 369, as amended Pub.L. 100-427, § 2(b)(2), Sept. 9,
1988, 102 Stat. 1604, directed the Comptroller General to conduct a study relating to the numbers of children
with disabilities eligible for services provided by the Bureau of Indian Affairs, with a report to be submitted to
Congress on the results of the study no later than Apr. 28, 1989.

Rules and Regulations for Determining Specific Learning Disabilities, Diagnostic Procedures, and Monitoring
Procedures; Promulgation by Commissioner of Education; Review of Regulations by Congressional Committees

Section 5(b) of Pub.L. 94-142, authorized the Commissioner of Education to prescribe specified rules and regu-
lations to determine specific learning disabilities, diagnostic procedures, and monitoring procedures, subject to
review and comment by Congressional Committees.

LAW REVIEW COMMENTARIES

Education for All Handicapped Children Act: Trends and Problems with the “related services’ provision.
Comment, 18 Golden Gate U.L.Rev. 427 (1988).

Steprelationships in Connecticut. Shirley R. Bysiewicz, 60 Conn.B.J. 378 (1986).
LIBRARY REFERENCES
American Digest System

Civil Rights€&= 1017.

Schools€=> 19(1), 148(2).

United Statesé=> 82(2).

Key Number System Topic Nos. 78, 345, 393.
Corpus Juris Secundum

CJS Schools and Schools Districts § 965, Generally; Federal Statutes.
CJS Schools and Schools Districts § 965, Generally; Federal Statutes.

RESEARCH REFERENCES

ALR Library

27 ALR, Fed. 2nd Series 341, Jurisdiction of Court to Award Attorney's Fees as Part of Costs Under Individuals
With Disabilities Education Act, 20 U.S.C.A. 8§ 1415(i)(3)(B).

161 ALR, Fed. 1, What Constitutes Services that Must be Provided by Federally Assisted Schools Under the In-
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dividuals With Disabilities Education Act (IDEA) (20 U.S.C.A. §8 1400 et seq.).

147 ALR, Fed. 613, Construction and Application of 28 U.S.C.A. § 2403 (And Similar Predecessor Provisions),
Concerning Intervention by United States or by State in Certain Federal Court Cases Involving Constitutionality
Of...

62 ALR, Fed. 376, Exhaustion of State Administrative Remedies Under 8§ 615 of the Education for All Handi-
capped Children Act (20 U.S.C.A. § 1415).

63 ALR, Fed. 215, Actions, Under 42 U.S.C.A. § 1983, for Violations of Federal Statutes Pertaining to Rights of
Handicapped Persons.

64 ALR, Fed. 792, Appropriateness of State Administrative Procedures Under 8 615 of Education for All Handi-
capped Children Act (20 U.S.C.A. § 1415).

54 ALR, Fed. 570, When Does Change in “Educational Placement” Occur for Purposes of § 615(B)(1)(C) of the
Education for All Handicapped Children Act of 1975 (20 U.S.C.A. 8§ 1415(B)(1)(C)), Requiring Notice to Par-
ents Prior to Such...

44 ALR, Fed. 148, Construction and Effect of § 504 of the Rehabilitation Act of 1973 (29 U.S.C.A. § 794) Pro-
hibiting Discrimination Against Otherwise Qualified Handicapped Individualsin Specified Programs Or...

Encyclopedias

93 Am. Jur. Proof of Facts 3d 1, Parents' or Student's Proof in Action for Educational Services or Tuition Reim-
bursement Under the Special Education Laws.

99 Am. Jur. Proof of Facts 3d 237, School District's Proof that Services Offered to Student With Disabilities Met
Statutory Standards.

Am. Jur. 2d Schools 8 400, Financial Assistance.

Treatises and Practice Aids

Americans With Disab. Pract. & Compliance Manual § 11:3, Applicability of 34 C.F.R. Part 300 to State, Local,
and Private Agencies.

Americans With Disab. Pract. & Compliance Manual § 11:12, Elementary School; Secondary School; Charter
School; Institution of Higher Education.
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Americans With Disab. Pract. & Compliance Manual § 11:42, Purpose of Grants.
Americans With Disab. Pract. & Compliance Manual § 11:43, Maximum Amounts.

Americans With Disab. Pract. & Compliance Manual § 11:44, Funds Reserved for Outlying Areas and Freely
Associated States, Secretary of Interior, Technical Assistance.

Americans With Disab. Pract. & Compliance Manual § 11:45, Application for Funds by Freely Associated State.
Americans With Disab. Pract. & Compliance Manual § 11:47, Increase in Funds.

Americans With Disab. Pract. & Compliance Manual § 11:48, Decrease in Funds.

Americans With Disab. Pract. & Compliance Manual § 11:49, State Administration.

Americans With Disab. Pract. & Compliance Manual 8§ 11:50, State Administration--Use of Funds for Infants
and Toddlers With Disabilities.

Americans With Disab. Pract. & Compliance Manual § 11:51, Other State-Level Activities.
Americans With Disab. Pract. & Compliance Manual § 11:52, L ocal Educational Agency High Cost Fund.

Americans With Disab. Pract. & Compliance Manual § 11:53, Local Educational Agency High Cost Fund--Sea
Development of State Plan.

Americans With Disab. Pract. & Compliance Manual § 11:54, Local Educational Agency High Cost Fund-
-Limits on Disbursements.

Americans With Disab. Pract. & Compliance Manual § 11:55, Report on Use of Funds.

Americans With Disab. Pract. & Compliance Manual § 11:56, Subgrants Required.

Americans With Disab. Pract. & Compliance Manual § 11:57, Reallocation of Funds.

Americans With Disab. Pract. & Compliance Manual § 11:58, Provision of Amounts for Assistance.

Americans With Disab. Pract. & Compliance Manual § 11:59, Submission of Information.

© 2013 Thomson Reuters. N’L)@I?i mto Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0137169&FindType=Y&SerialNum=0281985099
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0137169&FindType=Y&SerialNum=0281985100
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0137169&FindType=Y&SerialNum=0281985101
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0137169&FindType=Y&SerialNum=0281985102
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0137169&FindType=Y&SerialNum=0281985104
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0137169&FindType=Y&SerialNum=0281985105
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0137169&FindType=Y&SerialNum=0281985106
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0137169&FindType=Y&SerialNum=0281985107
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0137169&FindType=Y&SerialNum=0281985108
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0137169&FindType=Y&SerialNum=0281985109
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0137169&FindType=Y&SerialNum=0281985110
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0137169&FindType=Y&SerialNum=0281985111
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0137169&FindType=Y&SerialNum=0281985112
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0137169&FindType=Y&SerialNum=0281985113
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0137169&FindType=Y&SerialNum=0281985114
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0137169&FindType=Y&SerialNum=0281985115
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0137169&FindType=Y&SerialNum=0281985116

20U.SCA.81411 Page 26

Americans With Disab. Pract. & Compliance Manual § 11:61, Payments for Education and Services for Indian
Children With Disabilities Aged Three Through Five.

Americans With Disab. Pract. & Compliance Manual § 11:62, Payments for Education and Services for Indian
Children With Disabilities Aged Three Through Five--Use of Funds.

Americans With Disab. Pract. & Compliance Manual § 11:63, Payments for Education and Services for Indian
Children With Disabilities Aged Three Through Five--Biennial Report; Prohibitions.

Americans With Disab. Pract. & Compliance Manual § 11:64, Plan for Coordination of Services.

Americans With Disab. Pract. & Compliance Manual § 11:65, Establishment of Advisory Board.

Americans With Disab. Pract. & Compliance Manual 8§ 11:149, Assistance Under Other Federal Programs.
Americans With Disab. Pract. & Compliance Manual § 11:311, Responsibility.

Americans With Disab. Pract. & Compliance Manual § 11:312, Annual Report.

Americans With Disab. Pract. & Compliance Manual § 11:315, Disproportionality.

Americans With Disab. Pract. & Compliance Manual § 11:317, Duty to Provide; Eligibility.

Americans With Disab. Pract. & Compliance Manual § 11:394, Identification and Coordination of Services.
West's Federal Administrative Practice § 4806, Special Education--State Grants (Federal Program No. 84.027).

NOTES OF DECISIONS

Distribution by Statesto local districts 1
State regulations 2

1. Distribution by Statesto local districts

The IDEA does not entitle a local school district to reimbursement from the state for some or all of the expense
when district must reimburse parents for a disabled child's private education; alocal educational agency that has
received its share of the federal appropriation must provide for services out of that share, and it cannot collect
more from the state by way of contribution, and section of IDEA providing that a state is liable to the same ex-
tent as any other public entity does not authorize contribution. Board of Educ. of Oak Park and River Forest
High School Dist. No. 200 v. Kelly E., C.A.7 (I11.) 2000, 207 F.3d 931, certiorari denied 121 S.Ct. 70, 531 U.S.
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824, 148 L.Ed.2d 34. Schools €= 155.5(5)

In light of federal regulations which required state of Missouri to distribute only 75% of discretionary funds to
local districts and fact that there was no persuasive evidence that state's handling of such funds resulted in local
districts refusing to consider the needs of handicapped children for summer school, District Court would not or-
der state defendants to provide 85% of its discretionary funds to local districts for summer programming for
handicapped students. Yaris v. Special School Dist. of St. Louis County, E.D.M0.1984, 599 F.Supp. 926,
amended 604 F.Supp. 914, affirmed 780 F.2d 724, certiorari denied 106 S.Ct. 2896, 476 U.S. 1172, 90 L.Ed.2d
982. Schools €~ 155.5(5)

2. State regulations

Emergency regulations adopted by New York State Board of Regents (NY SBR), upon recommendation of New
York State Education Department (NY SED), that limited the use of “aversives,” including contingent food pro-
grams, the use of helmets on some children, mechanical restraints, and the application of electric skin shocks
through a graduated electronic decelerator (GED), on students with severe behavioral problems, did not facially
violate IDEA; regulations' limitation and gradual phasing out of aversives was consistent with IDEA's focus on
positive behavioral modification methods, there existed a split of authority in the professional community as to
the benefits of aversives versus positive behavior, United States Department of Education reviewed the finalized
regulations and indicated belief that they could be implemented consistent with IDEA, emergency regulations
were promulgated after consideration of numerous articles on behavioral interventions, unsolicited public com-
mentary, and consultations with educational experts, emergency passage was warranted based on suit against
state authorities alleging aversive abuse at a special education school, and finalized regulations were adopted
after three public hearings and a public comment period, during which there was a substantial outcry for the
complete prohibition of aversives. Alleyne v. New York State Educ. Dept., N.D.N.Y.2010, 691 F.Supp.2d 322.
Schools €= 148(3)

20U.S.C.A. §1411, 20 USCA § 1411

Current through P.L. 112-207 (excluding P.L. 112-199 and 112-206) approved 12-7-12
Westlaw. (C) 2013 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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Effective: July 1, 2005

United States Code Annotated Currentness
Title 20. Education
~g Chapter 33. Education of Individuals with Disabilities (Refs & Annos)
~@ Subchapter 11. Assistance for Education of All Children with Disabilities
- = §1412. State eligibility

(a) In general

A State is eligible for assistance under this subchapter for a fiscal year if the State submits a plan that provides
assurances to the Secretary that the State has in effect policies and procedures to ensure that the State meets each
of the following conditions:

(1) Free appropriate public education
(A) In general

A free appropriate public education is available to all children with disabilities residing in the State between
the ages of 3 and 21, inclusive, including children with disabilities who have been suspended or expelled
from school.

(B) Limitation

The obligation to make a free appropriate public education available to all children with disabilities does not
apply with respect to children--

(i) aged 3 through 5 and 18 through 21 in a State to the extent that its application to those children would
be inconsistent with State law or practice, or the order of any court, respecting the provision of public
education to children in those age ranges; and

(ii) aged 18 through 21 to the extent that State law does not require that special education and related ser-
vices under this subchapter be provided to children with disabilities who, in the educational placement
prior to their incarceration in an adult correctional facility--

(1) were not actually identified as being a child with a disability under section 1401 of thistitle; or
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(1) did not have an individualized education program under this subchapter.
(C) State flexibility

A State that provides early intervention services in accordance with subchapter 111 to a child who is eligible
for services under section 1419 of this title, is not required to provide such child with a free appropriate
public education.

(2) Full educational opportunity goal

The State has established a goal of providing full educational opportunity to all children with disabilities and a
detailed timetable for accomplishing that goal.

(3) Child find
(A) In general

All children with disabilities residing in the State, including children with disabilities who are homeless
children or are wards of the State and children with disabilities attending private schools, regardless of the
severity of their disabilities, and who are in need of special education and related services, are identified,
located, and evaluated and a practical method is developed and implemented to determine which children
with disabilities are currently receiving needed special education and related services.

(B) Construction

Nothing in this chapter requires that children be classified by their disability so long as each child who has a
disability listed in section 1401 of this title and who, by reason of that disability, needs special education
and related servicesis regarded as a child with a disability under this subchapter.

(4) Individualized education program

An individualized education program, or an individualized family service plan that meets the requirements of
section 1436(d) of thistitle, is developed, reviewed, and revised for each child with a disability in accordance
with section 1414(d) of thistitle.

(5) Least restrictive environment

(A) In general
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To the maximum extent appropriate, children with disabilities, including children in public or private insti-
tutions or other care facilities, are educated with children who are not disabled, and special classes, separate
schooling, or other removal of children with disabilities from the regular educational environment occurs
only when the nature or severity of the disability of a child is such that education in regular classes with the
use of supplementary aids and services cannot be achieved satisfactorily.

(B) Additional requirement
(i) In genera

A State funding mechanism shall not result in placements that violate the requirements of subparagraph
(A), and a State shall not use a funding mechanism by which the State distributes funds on the basis of the
type of setting in which a child is served that will result in the failure to provide a child with a disability a
free appropriate public education according to the unique needs of the child as described in the child's
IEP.

(ii) Assurance

If the State does not have policies and procedures to ensure compliance with clause (i), the State shall
provide the Secretary an assurance that the State will revise the funding mechanism as soon as feasible to
ensure that such mechanism does not result in such placements.

(6) Procedural safeguards
(A) In general

Children with disabilities and their parents are afforded the procedural safeguards required by section 1415
of thistitle.

(B) Additional procedural safeguards

Procedures to ensure that testing and eval uation materials and procedures utilized for the purposes of evalu-
ation and placement of children with disabilities for services under this chapter will be selected and admin-
istered so as not to be racially or culturally discriminatory. Such materials or procedures shall be provided
and administered in the child's native language or mode of communication, unless it clearly is not feasible
to do so, and no single procedure shall be the sole criterion for determining an appropriate educational pro-
gram for a child.

(7) Evaluation
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Children with disabilities are evaluated in accordance with subsections (a) through (c) of section 1414 of this
title.

(8) Confidentiality

Agencies in the State comply with section 1417(c) of this title (relating to the confidentiality of records and
information).

(9) Transition from subchapter 111 to preschool programs

Children participating in early intervention programs assisted under subchapter |11, and who will participatein
preschool programs assisted under this subchapter, experience a smooth and effective transition to those
preschool programs in a manner consistent with section 1437(a)(9) of thistitle. By the third birthday of such a
child, an individualized education program or, if consistent with sections 1414(d)(2)(B) and 1436(d) of this
title, an individualized family service plan, has been developed and is being implemented for the child. The
local educational agency will participate in transition planning conferences arranged by the designated lead
agency under section 1435(a)(10) of thistitle.

(10) Children in private schools
(A) Children enrolled in private schools by their parents
(i) In genera

To the extent consistent with the number and location of children with disabilities in the State who are en-
rolled by their parentsin private elementary schools and secondary schools in the school district served by
a local educational agency, provision is made for the participation of those children in the program as-
sisted or carried out under this subchapter by providing for such children special education and related
services in accordance with the following requirements, unless the Secretary has arranged for services to
those children under subsection (f):

(1) Amounts to be expended for the provision of those services (including direct services to parentally
placed private school children) by the local educational agency shall be equal to a proportionate amount
of Federal funds made available under this subchapter.

(I In calculating the proportionate amount of Federal funds, the local educational agency, after timely
and meaningful consultation with representatives of private schools as described in clause (iii), shall
conduct a thorough and complete child find process to determine the number of parentally placed chil-
dren with disabilities attending private schools located in the local educational agency.
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(111 Such services to parentally placed private school children with disabilities may be provided to the
children on the premises of private, including religious, schools, to the extent consistent with law.

(V) State and local funds may supplement and in no case shall supplant the proportionate amount of
Federal funds required to be expended under this subparagraph.

(V) Each local educational agency shall maintain in its records and provide to the State educational
agency the number of children evaluated under this subparagraph, the number of children determined to
be children with disabilities under this paragraph, and the number of children served under this para-

graph.
(ii) Child find requirement
(1 In general

The requirements of paragraph (3) (relating to child find) shall apply with respect to children with dis-
abilities in the State who are enrolled in private, including religious, elementary schools and secondary
schools.

(I1) Equitable participation

The child find process shall be designed to ensure the equitable participation of parentally placed
private school children with disabilities and an accurate count of such children.

(11) Activities

In carrying out this clause, the local educational agency, or where applicable, the State educational
agency, shall undertake activities similar to those activities undertaken for the agency's public school
children.

(IV) Cost

The cost of carrying out this clause, including individual evaluations, may not be considered in determ-
ining whether alocal educational agency has met its obligations under clause (i).

(V) Completion period

Such child find process shall be completed in atime period comparable to that for other students attend-
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ing public schoolsin the local educational agency.
(iii) Consultation

To ensure timely and meaningful consultation, a local educational agency, or where appropriate, a State
educational agency, shall consult with private school representatives and representatives of parents of par-
entally placed private school children with disabilities during the design and development of special edu-
cation and related services for the children, including regarding--

(I the child find process and how parentally placed private school children suspected of having a disab-
ility can participate equitably, including how parents, teachers, and private school officials will be in-
formed of the process,

(I the determination of the proportionate amount of Federal funds available to serve parentally placed
private school children with disabilities under this subparagraph, including the determination of how the
amount was cal cul ated;

(I'11) the consultation process among the local educational agency, private school officials, and repres-
entatives of parents of parentally placed private school children with disabilities, including how such
process will operate throughout the school year to ensure that parentally placed private school children
with disabilities identified through the child find process can meaningfully participate in special educa-
tion and related services,

(1V) how, where, and by whom special education and related services will be provided for parentally
placed private school children with disabilities, including a discussion of types of services, including
direct services and alternate service delivery mechanisms, how such services will be apportioned if
funds are insufficient to serve all children, and how and when these decisions will be made; and

(V) how, if the local educational agency disagrees with the views of the private school officials on the
provision of services or the types of services, whether provided directly or through a contract, the local
educational agency shall provide to the private school officials a written explanation of the reasons why
the local educational agency chose not to provide services directly or through a contract.

(iv) Written affirmation

When timely and meaningful consultation as required by clause (iii) has occurred, the local educational
agency shall obtain a written affirmation signed by the representatives of participating private schools,
and if such representatives do not provide such affirmation within a reasonable period of time, the local
educational agency shall forward the documentation of the consultation process to the State educational

agency.
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(v) Compliance
(1 In general

A private school official shall have the right to submit a complaint to the State educational agency that
the local educational agency did not engage in consultation that was meaningful and timely, or did not
give due consideration to the views of the private school official.

(1) Procedure

If the private school official wishes to submit a complaint, the official shall provide the basis of the
noncompliance with this subparagraph by the local educational agency to the State educational agency,
and the local educational agency shall forward the appropriate documentation to the State educational
agency. If the private school official is dissatisfied with the decision of the State educational agency,
such official may submit a complaint to the Secretary by providing the basis of the noncompliance with
this subparagraph by the local educational agency to the Secretary, and the State educational agency
shall forward the appropriate documentation to the Secretary.

(vi) Provision of equitable services
() Directly or through contracts
The provision of services pursuant to this subparagraph shall be provided--
(aa) by employees of a public agency; or

(bb) through contract by the public agency with an individual, association, agency, organization, or
other entity.

(1) Secular, neutral, nonideological

Special education and related services provided to parentally placed private school children with disab-
ilities, including materials and equipment, shall be secular, neutral, and nonideological.

(vii) Public control of funds

The control of funds used to provide special education and related services under this subparagraph, and
title to materials, equipment, and property purchased with those funds, shall be in a public agency for the

© 2013 Thomson Reuters. 1\21:@1 mto Orig. US Gov. Works.



20U.SC.A. 81412 Page 8

uses and purposes provided in this chapter, and a public agency shall administer the funds and property.
(B) Children placed in, or referred to, private schools by public agencies
(i) In genera

Children with disabilities in private schools and facilities are provided special education and related ser-
vices, in accordance with an individualized education program, at no cost to their parents, if such children
are placed in, or referred to, such schools or facilities by the State or appropriate local educational agency
as the means of carrying out the requirements of this subchapter or any other applicable law requiring the
provision of special education and related servicesto all children with disabilities within such State.

(ii) Standards

In all cases described in clause (i), the State educational agency