STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES

980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814

PHONE: (916) 323-3562

FAX: (916) 445.0278 - 7

E-mall: csminfo@csm.ca.goy . _ SR St

Match 23, 2007

~ Mr. Floyd Shimomura
‘Executive Officer-
" State Personnel Board
801 Capitol Mall, Room 150
Sacramento, CA 95814 -

And Affected State Agencies and Interested Parties (see enclosed mailing list)

Re:  Notice of Complete Test Claim Filing and Schedule for Comments — Reporttng Improper
- Governmental Activities; 02-TC-24 . .

Dear Mr. Shimomura:

On June 5, 2003, a test claim was filed on the above named program by SixTen & Associates,
representing San Juan Unified School District and Santa Monica Community College District,
Claimants. Following initial review, the Commission staff found the test claim to be complete.
However, upon further review the Commission staff finds that the State Personne] Board is an
affected state agency that was not included in the original mailing list. As a result, the
Commission is now requesting the State Personnel Board to comment on the test claim by
April 23, 2007.

The key issues before the Commission are:

e Do the provisions listed above impose a new program or higher level of service within an
existing program upon local entities within the meaning of section 6, article XIII B of the
California Constitution and costs mandated by the state pursuant to section 17514 of the
Government Code.

e Does Government Code section 17556 preclude the Commission from finding that any of
the test claim provisions impose costs mandated by the state?

e Have funds been appropriated for this program (e.g., state budget) or are there any other
sources of funding available? If so, what is the source?

In addition, the Commission requests that the State Personnel Board provide the following
information:

e On a per year basis, beginning in January 1, 2001, the number of cases that the State
Personnel Board has received under Education Code sections 87164, subdivision (c)
(Stats. 2001, ch. 416, § 1).

‘o Beginning in January 1, 2002, the cost charged to community college school districts
pursuant to Education Code section 87164, subdivision (c)(2) (Stats. 2002, ch. 81, § 1).

If the State Personnel Board files comments, all parties may file rebuttal comments no later than -
May 23, 2007. Under Section 1181.2 of the regulations, the Commission has updated the
mailing list of parties, interested parties, and interested persons for the test claim and provided




- Mr. Floyd Shimomura
March 22, 2007
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mailing list of partles 1nterested parties, and interested persons for the test claim and prov1ded
the list to those included on the list, and anyone who requested a copy. Any written material

filed with the Commission on this test claim must be sunultaneously served on the other parties .

listed on the mailing list provided by the Commission. , "
" Please contact Nancy Patton at (916) 323- 8217 if you have any quesuons e T e

'Smcerely,

AULA HIGASHI
Executive Director

Enclosures: ’ . ’ ‘ '
Notice of Complete Test Claim Flhng and Schedule for Commerits (dated June 19, 2003)

Copy of Test Claim (State Personnel Board only)
Mailing List




© S'TATE OF CALIFORNIA

GRAY DAVIS, Governor

COMMISSION ON STATE MANDATES

980 NINTH STREET, SUITE 300
SACRAMENTO, CA 95814
PHONE: (916) 323-3562

FAX: (816) 445-0278

E-mall: csminfo@ocsm.ca.gov

June 19, 2003

Mr William Duncan

| . WestKem Community College DlStI'lCt A‘

29 Emmons Park Drive
Taft, CA 93268 -

Mr. Keith B. Petersen

SixTen & Associates

5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Mr. Michael Havey

State Controller’s Office

Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816

Mr. Thomas J. Nussbaum
California Community Colleges
1102 Q Street, Suite 300
Sacramento, CA 95814

Mr. Thomas J. Donner

~ Santa Monica Community Coilége District
~ 1900 Pico Blvd.

Santa Monica, CA 90405

- M, Keith Gmeinder

Department of Finance

- 915 L Street, 8th Floor

Sacramento, CA 95814

Mr. Gerald Shelton

California Department of Education

Fiscal and Administrative Services D1v151on
1430 N Street, Suite 2213

Sacramento, CA 95814

And: Interested Parties
(see enclosed mailing list)

Re:  Notice of Complete Test Claim Filing and Schedule for Comments — Reporting Improper
Governmental Activities; 02-TC-24

On June 5, 2003, a test claim was filed on the above named program by SixTen & Associates,
representing San Juan Unified School District and Santa Monica Community College District,
Claimants. Following initial review, the Commission staff found the test claim to be complete.
The Commission is now requesting state agencies and interested parties to comment on the test
claim as specified in the enclosed notice.

Please contact Nancy Patton at (916) 323-8217 if you have any questwns

Sincerely,

Tt Veygatec

PAULA HIGASH
Executive Director

Enclosures: _
Notice of Complete Test Claim Filing and Schedule for Comments
Copy of Test Claim (state agencies only)
Mailing List
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BEFORETHE
COMMISSION ON STATE MANDATES
* STATE OF CALIFORNIA

IN RE TEST CLAlM ON - . No"024TC-24 :

: Educatlon Code Sectlons 441 10 4411 1 441 12
44113, 44114, 87160, 87161, 87162, 87163, and
87164, as added and amended by Statutes 2000,

Chapter 531 (AB 531), Statutes 2001, «Chapters e e T e
159 ahd 416 (SB 662 and AB 647), and Statutes NOTICE OF COMPLETE TEST CL A]N.[
2002, Chapter 81 (AB 2034) . _ 'FILING AND SCHEDULE FOR

o Reportmg Improper Govemmental
Activities . - i ~

Filed on June'5, 2003 - SR .| COMMENTS (Gov. Code'§ 17500t seq.;

By the San Juan Umﬁed School D1str10t and Santa Scai 1%) d2e0§{egs STit 2, §§ 1183 subd (g)

- Monica Commumty College District, Claimants

TO: West Kern Commumty College Dlstrlct
Santa‘Monica Commumty College Dlstnct
Department of Fifance
Staté Controller’s Office

" California Department of Education
© California Commumty Colleges
Interested Parties

On June 5, 2003 the San Juan Unified School Dlstnct and Santa Momca Commumty College
District ﬁled a'test claim on the above-described statutes and execut1ve orders, allegmg a '
reimbursable state-mandated program pursuant to article XIII B, section 6 of the California’
Constitution and Government Code section 17514. The test claiin is complete. Thie test claim' -
ission on State Mandates pursua t}_tcl article Xl[[ B,

COMN[ENT PERIOD AESEREE
The key issues before: the Cornrmsswn are: -

Do the pi v t
existing program upon loeal entities within the meanihg of sectlon 6, art1cle XIII B of the
California Constitution and costs rnandated by the state pursuant to sect1on 175 14 of the
Governmaﬁ Oode? ‘ T A o A

Notice of Gomplete Test Clairn Filing and Schedule For Comments, 02-TC-24, Reporting Improper Governmental Activities
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e Does Government Code section 17556 precliide the Commission from finding that any of
the test claim provisions impose costs mandated‘by the state?

¢ Have funds been appropriated for.this program:(e.g., state budget) or are there any other
sources of funding available? If so, what is the source? '

 State Agency Review of Test Claim - State. agencies are requested to analyze the test claun
merits and to file written comments within 30 days, or no later than July 18, 2003. Requests for
extensions of time may.be filed in accordanoe W1th secttons 1 183. 0 subdmston (c) and 1 181 1

, subd1v131on (g) of the regulatrons - : - :

Claimant Rebuttal - The claimant and mterested part1es may ﬁle rebuttals to state agenctes :
comments under section 1183.03 of the regulations. The rebuttal is due.30 days from the actual
service date of wntten comments from any state agencles :

Mailing.Lists - Under sectlon 1181.2 of the regulations, the Commission will promulgate a
malhng list of: parties, interested parties, and interested persons for each test claim and provide
the list to those included on the list, and to anyorie who requests a copy. Any written matetial
filed with the Commission on this claim shall be s1multaneously served on ‘the othier parties listed
on the mailing list provided by the Commission.

Consolidating Test Claims - Pursuant to Commission regulations, the executive director may
consolidate part or all of any test claim with another test claim. See sections 1183.05 and
1183.06 of the regulations.

ADDITIONAL FILINGS ON THE SAME STATUTE OR EXECUTIVE ORDER

Under section 1183, subdivision (i) of the regulations, more, than one test cla1m on, the same
statute or executive order may be filed with the Commission. The test, cla1m must be; ﬁled
within 60 days of the date the first test claim was filed. Claimants may de51g11a smgle .
claimant within 90 days from the date the first test claim, was filed, If; the Commission does not
receive notice from the claimants designating a Jead clatmant the executlve di rector will -
designate the claimant who filed the first test claim as the lead claimant, S

]NFORMAL/PREHEAR]NG CONFERENCE

An infétinal conferencef e”hearmg conferencelmay be scheduled if requested by any party
See sections 1183.04 and ,‘187 4 ofthe regula___‘:u_.;, . o e

HEAR]N G AND STAFF ANALYSIS

at least five weeks prlor to the heanng or on the date set by the EXCCuthCI'DiI‘GCtOT, pursuant to': "
section 1183.07 of the regulations. Before the hearing, a final staff analysis‘will be'issued.

Dismissal of Test Claims - Under section 1183.09 of the regulations, test claims may be
dismissed when postponed or placed on mactlve status by the claimant for more than one year.
Before on will p rov1de 60 days notlce and o ortumty for

- cab o
By E]

Parameters and Guldehnes Ifthe Comnussmn determmes that a relmbursable state rnandate
exists, the claimant is responsible for submitting proposed parameters and guidelines for

Notice of Complete Test-Cldim Filing and Schedule For Cofiments, 02-TC-24, Reportiig Improper Goveriimental Activities
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reimbursing all ehg1b1e iocal éififies. See secﬁdﬂ 1 183lofthe regulations. All interested :
parties and affected state agencies will be given an opportunity to comment on the clalmant’
proposal before consideration and adoptlon by the Commission.

Statewide Cost Estimate - The Commission is required to adopt a statewide cost estimate of the
reimbursable state-mandated program within 12 months of receipt of a test claim. This deadline
may be extended for up to suc months upon the request of elther the claimant or the
Comnussmn '

Dated: VQ%W 1, zuwz , %W?W

PAULA HIGASHI, E)éécutlve Director

Notice of Complete Test Claim Filing and Schedule For Coc;nments, 02-TC-24, Reporting Improper Governmental Activities




Original List Date: 6/18/2003 Mailing Information; Completeness Détenninatio’n
Last Updated: . : : ,

List Print Date: 06/19/2003 .- - Mailing List
Claim Number: 02-TC-24 _
Issue: Reporting improper Governmental Acthvities

"TO'ALL PARTIES AND INTERESTED PARTIES:

Each commission mailing list Is continuously updated as requests are received to include or remove any party or person
on the malling list. A current mailing list Is provided with commission correspondence, and a copy of the current mailing
list is available upon request at any time. Except as provided otherwise by commission rule, when a party or interested
party files any written material with the commission conceming a ¢laim, it shall simultaneously serve a copy of the written
material on the parties and interested parties to the claim identified on the mailing list provided by the commission. (Cal.
Code Regs., tit. 2, § 1181.2.)

Mr. Kelth B, Petersen "Claimant Representative
SixTen & Associates Tel: (858) 514-8605
5252 Balboa Avenue, Suite 807

San Diego, CA 92117 Fax: (B58) 514-8645

Dr. Carol Berg

Education Mandated Cost Network Tel:  (916) 446-7517
1121 L Street, Suite 1060

Sacramento, CA 95814 Fax:  (916) 446-2011
Ms. Diana Halpenny Claimant

San Juan Unified School District - ' Tel: (916) 971-7109
3738 Walnut Avenue

P.O. Box 477 S Fax:  (916) 971-7704

Carmichael, CA 95609-0477

Ms. Harmest Barkschat

Mandate Resource Senvices Tel:  (916) 727-1350

5325 Elkhomn Bivd. #307

Sacramento, CA 95842 . ' Fax:  (916) 727-1734

Ms. Sandy Reynolds

Reynolds Consulting Group, Inc. Tel:  (909) 672-9964

P.O. Box 987 . :

Sun City, CA 92586 Fax: (909) 672-9963

Mr. Arthur Palkowitz .

San Diego Unified School District Tel:  (619) 725-7565
* 4100 Normal Street, Room 3159

San Diego, CA 92103-8363 Fax:  (619) 725-7569

Page: 1




Wi Steve Smih
Mandated Cost Systems, Inc.

(916) 669-0888

Page: 2

Tel:

11130 Sun Center Drive, Suite 100

Rancho Cordova, CA 95670 Fax: (916)669-0889

Wir. Steve Shields

Shields Consulting Group, Inc. Tel:  (916)454-7310
~ 1536 36th Strest . , .

Sacramento, CA 95816 Fax: = (916)454-7312

Ms. Beth Hunter - S

Centration, Inc. Tel:  (866)481-2642

8316 Red Oak Street, Suite 101 : :

Rancho Cucamaonga, CA 91730 Fax: (866)481-5383 -

Mr. Keith Gmeinder

Department of Finance (A-1 5) Tel: (916) 445-8913

915 L Stréet, 8th Floor

Sacramento, CA 95814 Fax: (916) 327-0225

Mr. Michael Hawey

State Controller's Office (B-OS) Tel: (916) 445-8757

Divislon of Accounting & Reporting

3301 C Street, Suite 500 Fax: (916) 323-4807

Sacramento, CA 95818

Mr. Paul Minney

Spector, Middleton, Young & Minney, LLP Tel: (916) 646-1400

7 Park Center Drive :

Sacramento, CA 95825 Fax:  (916)646-1300

Mr. Gerald Shelton

California Department of Education (E-08) Tel: (916) 445-0554

Fiscal and Administrative Senices Division

1430 N Street, Suite 2213 Fax: (916) 327-8306

Sacramento, CA 95814 '

Mr. Thomas J. Nussbaum

California Community Colleges Tel:  (916) 445-2738

1102 Q Street, Suite 300 '

Sacramento, CA 95814-8549 Fax:  (916) 323-8245

Mr. Thomas J. Donner Claimant

Santa Monica Community College District Tel:  (310) 4344201

1900 Pico Biwd, :

Santa Monica, CA 90405-1628 Fax: (310)434-8200







State of Callforﬁia
COMMISSION ON STATE MANDATES

980 Ninth Street, Suite 300 RGP y 1. ‘
Sacramento, CA 95814 D e
(916) 323-3662
CSM 2 (1/91) JUN t 5 2003
COMMISSION ON
7 STA TE MANDATES
TEST CLAIM FORM

' C_IngNo. Wy rcrzt'f' —
Local Agency or School District Submittlng Claim ~ f .

SAN JUAN UNIFIED SCHOOL DISTRICT and SANTA MONICA COMMUNITY COLLEGE. DISTRICT

Contact Person o ST e " Telephone Number

 Keith B, Petersen, President i A Voice: 858-514-8605 e
SixTen and Assoclates Sl . Fax: 868-514-8645
Claimant Address o
San Juan Unified School District . Santa Monica Communlty College District
P.Q. Box 477 1900 Pico Boulevard
»armichael, California 95608-0477 - .Santa Momca Qalifomla 90405 1628

Representative Organization 'tc')“B'e' Notified

Dr. Carol Berg, Consultant, Education Mandated Cost Network . Voice: 916-446-7517
clo School Services of California . Fax: 916-446-2011
1121 L Street, Suite 1060 '

Sacramento, CA 95814

This:claim alleges the existénce of.a feimbursable state man

Govemment Coda: and sectlon 8, artncle Xill B of the. Califomia Co

17551(3) gtgn_e Govam_megt Code, i
saction(s) of the chaptarsd bil o SX66L

Chapter 81, Statutes-0f. 2002,
Chapter 416; Statutes,of { Educatlon Code‘ Sectl

. Education Code Sact

Educatlon Code Séction 44114 Education Code Section 87164 oo

IMPORTANT:, PLEASE SEE- INSTRUCTIONS/AND'FILING REQUIREMENTS FOR COMPLETING. TEST CLAIM ON ST
THE REVERSE SIDE, : o
Name and Title of Authorized Representative Tt 7 TelephongNo.

~ Diana Halpenny [N (916) 971-7110
General Counsel '

San Juan Unified School District

e ¥

Signature of Authorized Representative =~ Date

K Dl dca s

o

May g’L/ ,20(03&

RECEWED
e s 203

COMMISSION ON
STATE MAMDATES




State of California - v
COMMISSION ON STATE MANDATES For Qfficlal Use Only
980 Ninth Strest, Suite 300

Sacramento, CA 96814

(918) 323-3562

CSM 2 (1/91)

TEST CILAIM FORM - |
' Claim No.

'Local Agency or School District Submitting Claim
SAN JUAN UNIFIED SCHOOL DISTRICT and SANTA MONICA COMMUNITY COLLEGE DISTRICT :

-Contact Person - ' | Telephone Number

Keith B. Petersen, President ‘ - Voice: 858-514-B605
SixTen and Associates ~ Fax: 858-514-8645
Claimant Address

San Juan Unified School District Santa Monica Community College District
P.O. Box 477 1900 Pico Boulevard

sarmichael, Califomiar 95609-0477 Santa Moniica, California 90405-1628

Represantative Organization to be Notified

Dr. Carol Berg, Consuitant, Education Mandated Cost Network ~ Voice: 916-446-7517
¢/o School Services of California Fax: 918-446-2011
1121 L Street, Suite 1060

Sacramento, CA 95814

This claim alleges the existence of a reimbursable state mandated program within the meaning of section 17514 of the
Government Code and section 8, article Xiil B of the Callfornia Constitution. This test claim Is filed pursuant to sectlon
17551(4) of the Gavermment Coda.
identify spacific section(s) of the chaptered bill ar sxecutive order alleged to contain a mandate, including the particular
statutory code cltation(s) withir the chaptered bill, if applicable. Reporting Improper Governmental Activities

Chapter 81, Statutes of 2002 , Education Code Section 44110 Education Code Section 87160
Chapter 416, Statutes of 2001 Education Code Section 44111 Education Code Section 87161
hapter 159, Statutes of 2001 Education Code Section 44112 Education Code Section 87162
Chapter 531, Statutes of 2000 - . Education Code Section 44113 Education Code Section 87163

' Education Code Section 44114 Education Code Section 87164

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING TEST CLAIM ON
THE REVERSE SIDE.

Name and Title of Authorized Representative Telephone Na.”

Tom Donner (310) 434-4000

Executive Vice President - Businass and Administration

Santa Monica Community Coliege District

Signature of Authorized Representative Date

X %V// | | May 2.6, 2003
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. Test Claim of

-—
~d

- San Juan UnifiedSchool District

Claim Prepared By:
Keith B. Petersen

SixTen and Associates :
5252 Balboa Avenue, Suite 807
San Diego, CA 92117
Voice: (858) 514-8605
~ BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

No. CSM

Chapter 81, Statutes of 2002
Chapter 416, Statutes of 2001
and Chapter 159, Statutes of 2001
Chapter 531, Statutes of 2000
Santa Monica '
Community College District :
- Education Code Sections 44110, 44111
44112, 44113, 44114, 87160, 87161,

87162, 87163, 87164

“Reporting Improper Governmental Activities”

Test Claimants

I s N I e i S

PART 1. AUTHORITY FOR THE CLAIM
The Commission on Staté Mandates has the authority pursuant to Government
Code section 17551(a) to “...hear and decide upon a claim by a local agency or school
district that the local agency or school di'strict is entitled to be reimbursed by the state for
costs mandated by the state as required by Sec’tibn. 8 of Article XIll B of the California
Constitution.” San Juan Unified School District and Santa Mdnica‘ Community Cbllege

District are “school districts” as defined in Government Code section 17519."

! Government Code Section 17519, as added by Chapter 1459/84:

“School District” means any school district, community college district, or county
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Test Claim of San Juan Unified School District
and Santa Monica Community College District
Chapter'81/02 Reporting Improper Governmental Activities

PART IL. LEGISLATIVE HISTORY OF THE CLAIM

Thrs test clalm alleges mandated costs subject to rermbursement by the state for

,,school distncts county offices of education and community college districts to establish

'_ and |mplement p0|lGleS and procedures to comply with the “Reporting by School

Employees of Improper Governmental Activities Act’ pursuant to Education Code
Sections 44110 through 44114 and for community college districts to comply with the
“Reporting by Community College Employees of Improper Governmental Activities Act’
pursuant to Education Code 87160 through 87164. |
SECTION 1. LEGISLATIVE HISTORY PRIOR TO JANUARY 1, 1975

| Prior to January 1', 1975 there was no state statute or executive order in effect
which required school districts, county ofﬁces of education, or community college
districts to establish procedures to protect employee or employee applicant
“whistleblowers” or to discipline employees, officers, or administrators who intentionally
engaged in acts of reprisal, retaliation, threats, or coercion against an employee or |
employee applicant for having disclosed improper governmental activity.
SECTION 2. LEGISLATIVE HISTORY AFTER JANUARY 1, 1975

Chapter 531, Statutes of 2000, Section 1, added Article 5 to Chapter 1 of Part 25

of the Education Code, consisting of Sections 44110 through 44114. Section 441102

~ superintendent of schools ?

2 Education Code Section 441 10, added by Chapter 531, Statutes of 2000,
Section 1:
2




Test Claim of San Juan Unified School District
and Santa Monica Community College District
Chapter 81/02 Reporiing Improper Governmental Activities

requires the article to be knowh as- the Reporting by School Employees of lmp'fbper
Qove‘rnmehtalAcﬁvities Act. |
Sej_:'ctigh: 441 113 étateé a législatiye-intenf rthat_ échqol employees and otﬁer | :.-
persons disclose i'm'pro'per 96Vernmental activities. |

Section 44112* provides relevant definitions. Subdivision (a) defines an -

“This article shall be known and may be referred to as the Reporting by School
Employees of Improper Governmental Activities Act.”

¥ Education Code Section 44111, added by Chapter 531, Statutes of 2000,
Section 1:

“It is the intent of the Legislature that school employees and other persons
disclose, to the extent not expressly prohibited by law, improper governmental
activities.”

4 Education Code Section 44112, added by Chapter 531, Statutes of 2000,
Section 1: '

“For the purposes of this article, the following terms have the following meanings:

(a) "Employee" means a public school employee as defined in subdivision (j) of
Section 3540.1 of the Government Code.

(b) "lilegal order" means any directive to violate or assist in violating a federal,
state, or local law, rule, or regulation or an order to work or cause others to work in
conditions outside of thelr line of duty that would unreasonably threaten the health or
safety of employees or the public.

(c) "Improper governmental activity" means an activity by a public school agency
or by an employee that is undertaken in the performance of the employee's official
duties, whether or not that activity is within the scope of his or her employment and that
meets either of the following descriptions:

(1) The activity violates a state or federal law or regulatlon mcludlng, but
not limited to, corruption, malfeasance, bribery, theft of government property,
fraudulent claims, fraud, coercion, conversion, malicious prosecution, misuse of
government property, or willful omission to perform duty.

(2) The activity is economically wasteful or mvolves gross mlsconduct
incompetency, or inefficiency. -

3
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Test Claim of San Juan Unified School District
and Santa Monica Community College District
_Chapter 81/02 Reporting Improper Governmental Activities

“employee” as a “public school employee,” as defined in subdivisipn (j) of Section

. 3540;1? of the Government Code. Subdivisiqh (b)-deﬁnes an “iil_égal order’ as a
* directive to violate a federal; state, or local law, rule, or regulation or an.order to work in :

" conditions that would unreasbnably threaten the health or safety of employees or the

public. Subdivision (c) defines ';improper governmehtal activity" as an activity f
undertaken in the pérformance of official duties that violates a state or federal law or
regulation, including, corruption, malfeasahce, bribery, theff, fraud, coercion, conversion,
malicious prosecution, misuse of government property, willful omission to perform duty
or an activity that is economically wasteful or involves gross misconduct, incompetency,
or inefficiency. Subdivfsion (d) defines "person" as any individual, corporatibn, trust,

association, any state or local government, or their agent. Subdivision (e) defines

"protected disclosure" as a good faith comrﬁunication that discloses improper

(d) "Person” means any individual, corporation, trust, assoclatlon any state or
local government, or any agency or instrumentality of any of the foregoing.

(e) "Protected disclosure" means a good faith communication that discloses or
demonstrates an intention to disclose information that may evidence either of the
following:

(1) An improper governmental activity.

(2) Any condition that may significantly threaten the health or safety of
employees or the public if the disclosure or intention to disclose was made for the
purpose of remedying that condition.

(f) "Public school émployer" has the same meaning as in subduvnsuon (k) of
Sectlon 3540.1 of the Government Code.”

® Subdivision (j) of Government Code Section 3540.1 defines “employee” as any
person employed by a public school employer, except elected or appointed employees,
management employees and confidential employees. .
4




Test Claim of San Juan Unified School District
and Santa Monica Community College District
Chapter 81/02 Reporting Improper Governmental Activities

.governmental activity or discloses a remedy to any condition that may significantly-
threaten the health or safety of employees or the public Subdiwsmn (f) defines public
o school employer" as havmg the same. meaning as in subdiws:on (k) of Government
Code Section 3540.1°. |
Section 441 137, subdivision (a), prohibite an employee from using “official
aqthority or influence” to interfere with the right of a person to disclose improper |

governmental activity to an official agent. Subdivision (b) defines "use of official authority

¢ Subdivision (k) of Government Code Section 3540.1 defines "public school
employer” or "employer” as the governing board of a school district, a school district, a
county board of education, a county superintendent of schools, or a charter school that
has declared itself a public school employer pursuant to subdivision (b) of Section
47611.5 of the Education Code.

7 Education Code Section 44113, added by Chapter 531, Statutes of 2000,
Section 1:

. “(a) An employee may not directly or indirectly use or attempt to use the official
authority or influence of the employee for the purpose of intimidating, threatening,
coercing, commanding, or attempting to intimidate, threaten, coerce, or command any _
person for the purpose of interfering with the right of that person to disclose to an official -
agent matters within the scope of this article.

(b) For the purpose of subdivision (a), "use of official authority or influence”
includes promising to confer or conferring any benefit; affecting or threatening to affect
any reprisal; or taking, directing others to take, recommending, processing, or approving
any personnel action, including, but not limited to appointment, promotion, transfer,
assignment, performance evaluation, suspension, or other disciplinary action.

(c) For the purpose of subdivision (a), "official agent" includes a school
administrator, member of the governing board of a school district or county board of
education, county superintendent of schools, ar the Superintendent of Public instruction.

(d) An employee who violates subdivision (a) may be liable in an action for civil
damages brought against the employee by the offended party.

(e) Nothing in this section shall be construed to authorize an individual to disclose,
information otherwise prohibited by or under law.”

5




Test Claim of San Juan Unified School District
and Santa Monica Community College District
Chapter 81/02 Reporting Improper Governmental Activities

or inﬂuenee" as promising any benetit, threatening eny reprisal or taking any retaliatory
personnel action. Snbdivision(c) deﬁnes “:ofﬁ_c}ia}l agent”'as a school admini'stratqr, .

: tnenjb.er;ef the querning board of a scneol district or county board of education, county =
superintendent of sehoois'. cif the Superintendent of Public Instruction. Subdivision (d) '
aliows that a violatdr may be liable for civil damages to the offended party. Subdivision ‘
(e) qualifies that this section shouid not be construed fo authorize an individual to
disclose any information prohibited by law.

Section 44114°, subdivision (a), provides an employee or applicant may file a

® Education Code Section 44114, added by Chapter 531, Statutes of 2000,
Section 1:

“(a) A public school employee or applicant for employment with a public school
employer who files a written complaint with his or her supervisor; a school administrator,
or the public school employer alleging actual or attempted acts of reprisal, retaliation,
threats, coercion, or similar improper acts prohibited by Section 44113 for having
disclosed improper governmental activities or for refusing to obey an illegal order may
also file a copy of the written complaint with the local law enforcement agency together
with a sworn statement that the contents of the written complaint are true, or are
believed by the affiant to be true, under penalty of perjury. The complaint filed with the
local law enforcement agency shall be filed within 12 months of the most recent act of
. reprisal that is the subject of the complaint.

(b) A person who intentionally engages in acts of reprisal, retaliation, threats,
coercion, or similar acts against a public school employee or applicant for employment
with a public school employer for having made a protected disclosure is subject to a fine
not to exceed ten thousand dollars ($10,000) and imprisonment in the county jail for a
period not to exceed one year. Any public school employee, officer, or administrator who
intentionally engages in that conduct shall also be subject to discipline by the public
school employer. If no adverse action is instituted by the public school employer and it is
determined that there is reasonable cause to believe that an act of reprisal, retaliation,
threats, coercion, or similar acts prohibited by Section 44113, the local law enforcement
agency may report the nature and details of the activity to the governing board of the
school district or county board of education, as appropriate.
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- written complalnt wnth hIS or her supervisor, a school admlnlstrator or public school

- (c) In-addition to all other penalties provided by law, a person who intentionally

~ engages in acts of reprisal, retaliation; threats, coercion, or-similar acts against a public:
- school employee or applicant for employment with a public school employer for having
made a protected disclosure shall_be liable in an action for damages brought against him
or her by the injured party. Punitive damages may be awarded by the court where the.
acts of the offending party are proven to be malicious. Where liability has been
established, the injured party shall also be entitled to reasonabie attorney's fees as
provided by law. However, an action for damages shall not be available to the injured
party uniess the injured party has first filed a complaint with the local law enforcement
agency.

(d) This section is not intended to prevent a public school employer, school
administrator, or supervisor from taking, failing to take, directing others to take,
recommending, or approving a personnel action with respect to a public school
employee or applicant for employment with a public school employer if the public school
employer, school administrator, or supervisor reasonably believes the action or inaction
is justified on the basis of evidence separate and apart from the fact that the person has
made a protected disclosure as defined in subdivision (e) of Section 44112.

(e) In any civil action or administrative proceeding, once it has been
demonstrated by a preponderance of evidence that an activity protected by this article
was a contributing factor in the alleged retaliation against a former, current, or
prospective public school employee, the burden of proof shall be on the supervisor,

- school administrator, or public school employer to demonstrate by clear and convincing
evidence that the alleged action would have occurred for legitimate, independent
reasons even if the public school employee had not engaged in protected disclosures or
refused an illegal order. '

If the supervisor, school administrator, or public school employer fails to meet this
burden of proof in an adverse action against the public school employee in any
administrative review, challenge, or adjudication in which retaliation has been
demonstrated to be a contributing factor, the public school employee shall have a
complete affirmative defense in the adverse action.

(f) Nothing in this article shall be deemed to diminish the rights, privileges, or
remedies of a public school employee under any other federal or state law or under an
employment contract or collective bargaining agreement.

(g) If the provisions of this section are in conflict with the provisions of a
memorandum of understanding reached pursuant to Chapter 10.7 (commencing with
Section 3540) of Division 4 of Title 1 of the Government Code, the memorandum of
understanding shall be controlling without further legisiative action.”

7
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| employer alleging actual or attempted improper acts as prohibited by Section 441 13 and

also allows the offended party to file a copy of the wntten complaint wuth Iocal Iaw

) enforcement within 12 months of the most recent subject of complaint. Subdlwsron (b)

def ines the criminal penalties for acts prohibited by Section 441 13. This conduct shall
also be subject to disc1pl|ne by the public school employer. If no adverse action occurs,
local law enforcement may report the activity to the governing board of the s¢hool district
or the cotmty board of education. Subdivision (c) allows the filing of a civil action and the
court may award damages and reasanable attorney’s fees. Subdivision (e) requires, in
any civil action or administrative proceeding, that the initial burden of proof is on the
employee or applicant to prove a prohibited activity was a contrib.uting factor in the
alleged retaliation. Thereafter, the burden of proof rests on the supervisor, school
administrator, or public school employer to provide clear and convincing evidence that
the alleged action would have occurred for legitimate, independent reasons. Failure to
do so gives the public school empioyee a complete affirmative defense.

Chapter 531, Statutes of 2000, Section 2, added Article 6 to Chapter 1 of Part 51
of the Education Code, consisting of Sections 87160 throuigh 87164. Section 871699

requires the article to be known as the Reporting by Community College Employees of

® Education Code Section 87160, added by Chapter 531, Statutes of 2000,

-Section 2:

“This article shall be known and may be referred to as the Reporting by
Community College Empioyees of Improper Governmental Activities Act.”
. 8
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Improper Governmentai Acti'vities Act.

_ Sectlon 87161 10 states a leglslatlve lntent that communlty college employees and

- other persons: dlsclose lmproper governmental actlwtles

Sectuon 8716211 provides relevant deﬁmtlons. Subdlvision (a).defines an

L Education Code Section 87161, added by Chapter 531, Statutes of 2000,
Section 2:
“It is the intent of the Legislature that community college employees and other
persons disclose, to the extent not expressly prohibited by law lmproper governmental
activities.”

" Education Code Section 87162, added by Chapter 531, Statutes of 2000,
Section 2:

“For the purposes of this article, the following terms have the following meanings:

(a) "Employee" means a public school employee as defined in subdivision (j) of
Section 3540.1 of the Government Code as construed to lnclude communlty coliege
employees.

(b) "lNlegal order" means any directive to violate or assist in violating a federal,
state, or local law, rule, or regulation or an order to work or cause others to work in
conditions outside of their line of duty that would unreasonably threaten the health or
safety of employees or the public. :

(c) "Improper governmental activity" means an activity by a community college or
by an employee that is undertaken in the performance of the employee's official duties,
whether or not that activity is within the scope of his or her employment, and that meets
either of the following descriptions:

(1) The activity violates a state or federal law or regulation, including, but
not limited to, corruption, malfeasance, bribery, theft of government property,
fraudulent claims, fraud, coercion, conversion, malicious prosecution, misuse of
government property, or willful omission to perform duty.

(2) The activity is economically wasteful or involves gross misconduct,
incompetency, or inefficiency.

(d) "Person” means any individual, corporatlon trust association, any state or
local government, or any agency or instrumentality of any of the foregoing.

(e) "Protected disclosure” means a good faith communication that discloses or
demonstrates an intention to disclose information that may evidence either of the

9
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employee” as a “public school employee " as defined in subdivision (j) of Section 3540.1

of the Government Code as construed to include communlty college employees

'>SudeVlSl0n (b) def ines an “illegal order” as a dlrectrve to violate a federal, state or local

law, rule or regulatron or an order to work in conditions that would unreasonably
threaten the health or safety of employees or the public. Subdivision (c) defines
"improper governmental activity" as an activity undertaken in the performance of official
duties that violates a state or federal law or regulation, including, corruption,
malfeasance, bribery, theft, fraud, coercion, conversion, malicious prosecution, misuse
of government property, willful omission to perform duty or an activity that is
economically wasteful or involves gross misconduct, incompetency, or inefficiency. |
Subdivision (d) deﬁnes "person” as any individual, corporation trust, association any
state or local government, or their agent Subdivision (e) defines "protected disclosure"
as a good faith. communication that drscloses improper govemmental activity or
discloses a remedy to any condition that may significantly threaten the health or safety
of employees or the public. Subdivision (f) defines "public school employer” as having

the same meaning as in Government Code Section 3540.1, subdivision (k), which

following: ‘

(1) An |mproper governmental activity. :

(2) Any condition that may significantly threaten the health or safety of
employees or the public if the disclosure or intention to disclose was made for the
purpose of remedying that condition.

(f) "Public school employer" has the same meaning as in subdivision (k) of
Section 3540.1 of the Government Code as construed to lnclude community college
districts.” :

10




10

Test Claim of San Juan Unified School District
and Santa Monica Community College District
Chapter 81/02. Reporting improper Governmental Activities -

includes community college districts.
Section 8716312 subd|V|S|on (a), prohlblts an employee from usung “offi C|al

authorlty or influence” to:mterfere WIth the-rlghtof aeperson to dlsclose these matters to

- an official agent. Subdivision (b) defines "use of official authority or influence” as -

promising any benefit, threatenlng any reprisal or taking any rie‘tallatory personnel action.

Subdivision (c) defines “official agent” as a community college administrator, member of

the governing board of a community college district, or the Chancellor of the California

Community Colleges. Subdivision (d) allows that a violetor may be liable for civil
damages to the offended party. Subdivision (e) qualifies that this sectionrshould not be

construed to authorize an individual to disclose information if prohibited by law.

12 Education Code Sectlon 87163, added by Chapter 531, Statutes of 2000,
Section 2:

“(a) An employee may not dlrectly or indirectly use or attempt o use the official
authority or influence of the employee for the purpose of intimidating, threatening,
coercing, commanding, or attempting to intimidate, threaten, coerce, or command any
person for the purpose of interfering with the right of that person to disclose to an official
agent matters within the scope of this article.

(b) For the purpose of subdivision (a), "use of official authority or influence”
includes promising to confer or conferring any benefit; affecting or threateningto affect
any reprisal; or taking, directing others to take, recommending, processing, or approving
any personnel action, including, but not limited to appointment, promotion, transfer,
assignment, performance evaluation, suspension, or other disciplinary action.

(c) For the purpose of subdivision (a), "official agent" includes a community
college administrator, member of the governing board of a community college dlstrlct or
the Chancellor of the California Community Colleges.

(d) An employee who violates subdivision (a) may be liable in an action for civil
damages brought against the employee by the offended party. : ,

(e) Nothing in this section shall be construed to authonze an md:vndual to disclose
information otherwise prohibited by or under law.” : ’

11
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Section 87164, subdivision (a), provides that an empioyee or applicant may file

o " Eduoatlon Code Sectron 87164 added by Chapter 531 Statutes of 2000,
Section 2:

(a) An employee or applicant for employment with a publlc school employer who
files a written complaint with his or her supervisor, a community college administrator, or
the public school employer alleging actual or attempted acts of reprisal, retaliation,
threats, coercion, or similar improper acts prohibited by Section 87163 for having
disclosed improper governmental activities or for refusing to obey an illegal order may
also file a copy of the written complaint with the local law enforcement agency, together
with a sworn statement that the contents of the written complaint are true, or are
believed by the affiant to be true, under penalty of perjury. The complaint filed with the
local law enforcement agency shall be filed within 12 months of the most recent act of
reprisal that is the subject of the complaint.

(b) A person who intentionally engages in acts of reprisal, retaliation, threats,
coercion, or similar acts against an employee or applicant for employment with a public
school employer for having made a protected disclosure is subject to a fine not to
exceed ten thousand dollars ($10,000) and imprisonment in the county jail for a period
not to exceed one year. An employee, officer, or administrator who intentionally engages
in that conduct shall also be subject to discipline by the public school employer. If no
adverse action is instituted by the public school employer, and it is determined that there
is reasonable cause to believe that an act of reprisal, retaliation, threats, coercion, or
similar acts prohibited by Section 87163, the local law enforcement agency may report
the nature and details of the actwrty o the governing board of the communlty college
district.

(¢) In addition to all otherlpenaltles provided by law, a person who intentionally
engages in acts of reprisal, retaliation, threats, coercion, or similar acts against an
employee or applicant for employment with a public school employer for having made a
protected disclosure shall be liable in an action for damages brought against him or her
by the injured party. Punitive-damages may be awarded by the court where the acts of
the offending party are proven to be malicious. Where liability has been established, the
injured party shall also be entitled to reasonable attorney's fees as provided by law.
However, an action for damages shall not be availabie to the injured party uniess the -
injured party has first filed a complaint with the local law enforcement agency.

(d) This section is not intended to prevent a public school employer, school
administrator, or supervisor from taking, failing to take, directing others to take,
recommending, or approving a personnel action with respect to an employee or
applicant for employment with a public school employer if the public school employer
school administrator, or supervisor reasonably believes an action or inaction is justified

12




Test Claim of San Juan Unified School District
and Santa Monica Community College District
Chapter 81/02 Reporting Improper Governmental Activities

a ‘written complaint- with his or her superVisor, a sChooI administrator, or public school

~employer aiieging actual or attempted lmproper acts as prohibited by Section 871 63 and |

e allows the offended party to file a copy of the wntten complalnt with iocai iaw

--enforcement within 12 months of the most recent subject of the ,compialnt. Subdivision
(b) deﬁnes the criminal penalties for the acts prohibited by _Section 87163. This conduct
shall also be subject to discipline by the public school employer. If no adverse action
occUrs, local law enforcement may report the activity to the governing board of the
coénmun}ity college district. Subdivision (c) allows the filing of a civil action and the court

may award damages and reasonable attorney's fees. Subdivision (e) requires, in any

on the basis of evidence separate and apart from the fact that the person has made a
protected disclosure as defined in subdivision () of Section 87162.

(e) In any civil action or administrative proceeding, once it has been
demonstrated by a preponderance of evidence that an activity protected by this article
was a contributing factor in the alleged retaliation against a former, current, or
prospective employee, the burden of proof shall be on the supervisor, school
administrator, or public school employer to demonstrate by clear and convincing
evidence that the alleged action would have occurred for legitimate, independent
reasons even if the employee had not engaged in protected disclosures or refused an
illegal order. If the supervisor, school administrator, or public school employer fails to
meet this burden of proof in an adverse action against the employee in any
administrative review, challenge, or adjudication in which retaliation has been
demonstrated to be a contributing factor, the employee shall have a complete affirmative
defense in the adverse action.

(f) Nothing in this article shall be deemed to diminish the rights pnvnieges or
remedies of an employee under any other federal or state law or under an employment
contract or collective bargaining agreement. :

(@) If the provisions of this section are in conflict with the provisions of a
memorandum of understanding reached pursuant to Chapter 10.7 (commencing with
Section 3540) of Division 4 of Title 1 of the Government Code, the memorandum of
understanding shall be controlling without further legislative action.” :
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civil action or administrative proceeding, that the ihitial burden of prOof is on the

employee or appllcant to prove a prohlblted actrvrty was a contnbutrng factor in the -

“alleged retahatlon Thereafter the burden of proof rests on the superwsor school

admlnlstrator or publlc school employer to provrde clear and convrncrng ewdence that
the alleged action would have occurred for Iegltlmate mdependent reasons. Faliure to
do so gives the public school employee a complete affirmative defense.

Chapter 159, Statutes of 2001, Section 68, amended Education Code Section
44114, effective January 1, 2002, to make technical changes.

Chapter 416, Statutes of 2001, Section 1, amended Education Code Section

87164", effective January 1, 2002, to insert five new subdivisions (c), (d), (e), (f), and

" Education Code Section 87164, as amended by Chapter 416, Statutes of 2001,
Section 1, effective January 1, 2002, :

(c) The State Personnel Board sball initiate a heenng or lnvestrgatlon of a wrltte

of its submission. The executive officer of the State Personnel Board shall oomplet
findings of the hearing or investigation within 60 working days thereafter and shall
provide a copy of the findings to the complaining employee or applicant for employment

with a pubili¢ school employer and to the appropriate supervisors, administrator, or

employer. This hearing shall be conducted in accordance with Section 18671.2 of the
Government Code. When the allegations contained in a complaint of reprisal or
retaliation are the same as, or similar to, those contained in another appeal, the -
executive officer may consolidate the agpeals into the most appropriate format. In these
cases. the time limits described in this subdivision shall not apply.
(d) If the findings. of the executive officer of the State Personnel Board set farth
acts of alleged misconduct by the supervisor, commuinity college administrator, or public
school employer, the supervisor, administrator, or employer may request a hearing
before the State Personnel Board regarding the findings of the executive officer. The
request for hearing and any subsequent determination by the board shall be made in

accordance with the board's usual rules governing appeals, hearings, investigations.
14
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and disciglina[y proceedings. . - 3 : .
e (e) If, after the heanng, the State Personnel Board determlnes that a vuolgtlon of ’

'service credit if appropriate. and the expungement of any adverse recgrds of the
employee or applicant for employment with a public school employer who was the
subject of the alleged acts of misconduct prohibited by Section 87163.

- () Whenever the State Personnel Board determines that a supervisor,
community college administrator, or public school employer has violated Section 87163
it shall cause an entry to that effect to be made in the supervisor's, community college
administrator's, or public school employer's official personnel records.

- () In order for the Governor and the Legislature to determine the needto
continue or modify personnel procedures as they relate to the investigations of reprisals
or retaliation for the disclosure of information by employees. the State Personnel Board,
by June 30 of each vear. shall submit a report to the Governor and the L egislature

regarding complamts filed. hearings held, and legal actions taken purguant to this
section.

(h) In addition to all other penalties provided by law, a person who intentionally
engages in acts of reprisal, retaliation, threats, coercion, or similar acts against an
employee or applicant for employment with a public school employer for having made a
protected disclosure shall be liable in an action for damages brought against him or her
by the injured party. Punitive damages may be awarded by the court where the acts of -
the offending party are proven to be malicious. Where liability has been established, the
injured party shall also be entitled to reasonable attorney's fees as provided by law.
However, an action for damages shall not be available to the injured party unless the
injured party has first filed @ complaint with the local law enforcement agency. Nothing in

this subdivision requires an injured party to file a complaint with the State Personnel

Board prior to seeking relief for damages in a court of law.
(i) This section is.not intended to prevent a public school employer school

administrator, or supervisor from taking, failing to take, directing others to take, .
recommending, or approving a personnel action with respect to an employee or
-applicant for employment with a public school employer if the public school employer,
school administrator, or supervisor reasonably believes an action or inaction is justified
on the basis of evidence separate and apart from the fact that the person has made a
protected disclosure as defined in subdivision (e) of Section 87162.

(i) In any civil action or administrative proceeding, once it has been demonstrated
by a preponderance of evidence that an activity protected by this article was a
contributing factor in the alleged retaliation against a former, current, or prospective

15




Test Claim of San Juan Unified School District
and Santa Monica Community College District
Chapter 81/02 Reporting Improper Governmental Activities

(g)._Subdivision ('c) requires the State Personnel Board to initiate a hearing or
, investigation of 'a written'compllaint within 10 working days- ,Fihdings shail be co'mpleted
- W|th|n 60 worklngs days and a copy of the f ndlngs must be provided to the complammg ‘
| employee or apphcant and the appropnate supervusors admlnlstrator or employer The

hearing shall be conducted in accordance with Section 18671.2"° of the Government

employee, the burden of proof shall be on the supervisor, school administrator, or public
school employer to demonstrate by clear and convincing evidence that the alleged
action would have occurred for legitimate, independent reasons even if the employee
had not engaged in protected disclosures or refused an illegal order. If the supervisor,
school administrator, or public school employer fails to meet this burden of proofin an-
adverse action against the employee in any administrative review, challenge, or
adjudication in which retaliation has been demonstrated to be a contributing factor, the
employee shall have a complete affirmative defense in the adverse action.

(k) Nothing in this article shall be deemed to diminish the rights, privileges, or
remedies of an employee under any other federal or state law or under an employment
contract or collective bargaining agreement. -

(I) If the provisions of this section are in conflict with the provisions of a
memorandum of understanding reached pursuant to Chapter 10.7 (commencing with
Section 3540) of Division 4 of Title 1 of the Government Code, the memorandum of
understandmg shall be controlllng without further Ieglslatlve action.”

% Government Code Section 18671 2, as amended by Chapter 472, Statutes of
1996, Section 2;

“(a) The total cost to the state of maintaining and operating the hearing office of
the board shall be determined by the board, in advance or upon any other basis as it
may determine, utilizing information from the state agencnes for which services are
provided by the hearing office.

(b) The board shall be reimbursed for the entire cost of hearings conducted by
the hearing office pursuant to statutes administered by the board, or by interagency
agreement. The board may bill the appropriate state agencies for the costs incurred in
conducting hearings involving employees of thosé state agericies, and employees of the
California State University pursuant to Sections 89535 to 89542, inclusive, of the
Education Code, and may bill the state departments having responsmlllty for the overall
administration of grant—m-ald programs for the costs incurred in conducting hearings
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Code. Subdivision (d) allows the employer to fequest a hearing before:the_ State

Personnel Board to overrule a»dverse findings. SubdiViéi_on (e) requires the Staté o

" Pérsonnél Boéfd to ofdert abpropriéfe relief Vif’it is detérhfrined thata viblatiori has '

occurred_; Subdivision (f) requires that a _violatioh of Section 87163 shall be made in the

supervisor's, ‘édministrator’é, or employer’s official personnel recofds. Former

subdivisions (c), (d), (e), (P, and (g) were ré-lettered (h), (), (i), (k), and (1), respectively.
Chapter 81, Statutes of 2002, Section 1, amended Education Code Section

87164, effective January 1, 2003, to split subdivision (c) into subparagraphs (1) and

involving employees not administering their own merit systems pursuant to Chapter 1
(commencing with Section 19800) of Part 2.5. All costs collected by the board pursuant
to this section shall only be used for purposes of maintaining and operating the hearing
office of the board.”

8 Education Code Section 87164, as amended by Chapter 81, Statutes of 2002,
Section 1, effective January 1, 2003:

~ *(c) (1) The State Personnel Board shall initiate a hearing or investigation of a
written complaint of reprisal or retaliation as prohibited by Section 87163 within 10
working days of its submission.

The executive officer of the State Personnel Board shall complete findings of the

hearing or investigation within 60 working days thereafter and shall provide a copy of the

findings to the complaining employee or applicant for employment with a public school

employer and to the appropriate supervisors, administrator, or employer. This hearing

shall be conducted in accordance with Section 18671.2 of the Government Code, this

part. and the rules of practice and procedure of the State Personnel Board. When the

allegations contained in a complaint of reprisal or retaliation are the same as, or similar

to, those contained in another appeal, the executive officer may consolidate the appeals
_into the most appropriate format. In these cases, the time limits described in this

subdivigion paragraph shall not apply. ’

. (2) Notwithstanding Section 18671.2 of the Government Code. no costs ‘

associated with hearings of the State Personnel Board conducted pursuant to paragraph
17
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(2). Subpar_egraph (1)méde technical changes. Subpatagraph (2) was added to

| provide that the costs associated with 'hearings shall not be charged to the Bo-ard' of'

- 'Governors but mstead to the communlty college dlstrlct that employs the complalnlng

employee or applicant. |
- PAF\’_'l' ill. STATEMENT OF THE CLAIM
SECTION 1. COSTS MANDATED BY THE STATE
The Statutes and Education Code sections referenced in this test claim result in
school districts incurring costs mandated by the state, as defined in Government Code
section 17514", by creating new state-mandated duties related to the uniquely

governmental funotio.n of providing public services and these statutes apply to school

- districts and do not apply generally to all residents and entities in the state.'®

1) shall be charged to the board of governors. Instead, all of the costs associated with

hearings of the State Personnel Board conducted pursuant to paragraph (1) shall be
charged directly to the community college district that employs the complaining
employee, or with whom the comglalnmg applicant for empioyment has filed his or her
employment application.”

"7 Government Code section 17514, as added by Chapter 1459/84:

"Costs mandated by the state" means any increased costs which a local agency or
school district is required to incur after July 1, 1980, as a result of any statute enacted
on or after January 1, 1975, or any executive order implementing any statute enacted on
or after January 1, 1975, which mandates a new program or higher level of service of an
existing program W|th|n the meaning of Section 6 of Article XIIIB of the California =
Constitution. :

'8 Public schiools are a Article XIll B, Section 6 “program,” pursuant to Long

‘Beach Unified School District v. State of California, (1990) 225 Cal. App 3d 155 275

Cal.Rptr. 449:
18
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The new duties mandafed by the state upon school districts, county offices of

_educatlon and communlty colleges reqmre state reimbursement of the direct and indirect

' '-costs of Iabor materials and- supphes data processmg services and software

contracted services and consultants, equipment and capital a_ssets, staff and student

training and travel to implement the folloWing activities: -

'l) - School Districts and County Offices of Edgca’qo

A) Pursuant to the Reporting by School Employees of improper
Governmental Activities Act (Education Code }Sections 44110 through
44114) to establish policies and procedures, and to periodically update
thdse policies and procedures, to implement the act.

B) Pursuant to Education Code Section 44114, subdivision (a), to receive, file
and maintain written complaints filed by school employees or applicants for
employment alleging actual or attempted acts of reprisal, retaliation,
threats, coercion or similar improper acts for having disclosed improper _
governmental activities or for refusing to obey an illegal order.

| C) Pursuant to Education Code Section 44114, subdivision (b), to investigate,

_or to cooperate with law enforcement investigations of, written complaints

“In the instant case; although numerous private schools exist, education in our society is
considered to be a peculiarly government function. (Cf. Carmel Valley Fire Protection
Dist. V. State of California (1987) 190 Cal.App.3d at p.537) Further, public education is
administered by local agencies to provide service to the public. Thus public education
constitutes a ‘program’ within the meaning of Section 6.”

19
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)

F) .

filed by school employees or applicants for employment alleging actual or

attempted acts of reprisal, retaliation, threats, coercion or similar improper .

" acts for having disclosed improper governmental activities or for refusing -

~ to bbey an illegal order. |

Pursuant to‘ Education Code Section 441 14, subdivisioh (b); fo discipline,
as may be required by law or the district's collective bafgaining agreement,
any employee, officer or administrator, who is found to have engéged in
actual or attempted acts of reprisal, retaliation, threats, coercion or simila'r‘
improper acts for having disclosed improper governmental activities or for
refusing to obey an illegal order.

Pursuant to Education Code Section 44114, subdivision (c), to respond,
appear and defend in any civil action, directly or derivatively, when named
as a party or otherwise required by the collective bargaining agreement,
broug_ht by a person alleging an' employee or officer of the district has
engaged in actual or attempted acts of reprisal, retaliation, threats,
coercion or similar improper acts for having made a protected disclosure.
Pursuant to Education Code Section 44114, subdivision (c), to pay
damages, directly or derivatively, including attorney’s fees, when ordered
by the court based upon the liability of the district, or as otherwise defined

by the collective bargaining agreerhent .

Community Colrleges:
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A)

B)

Pursuant to the Reporﬁng by Com'munity Coliege Employees of lmproper '

: Govemmental Activities _Acf (Ed'ucatibn, Code Sectiqns'871 60'throug|j\
' | ,_8'7 164) to establish poiicies énd-broced@r_eé,-and t‘o_ periodical,ly'updéte S

. those policies and p‘rocedures, to impleme_nt the act.

Pursuant to Educ'atipn Code. Sectio'n 87184, subdivision (a), .to receive, file
and maiﬁtain written complaints filed by school embloyees or applic;ants for
employment alleging actual or attempted acts of reprisal, retaliation,
threats, coercion or similar improper acts for having disclosed improper
governmental activities or for refusing to obey an illegal order.

Pursuant to Education Code Section 87164, subdivision (b), to invéstigate,
or to cooperate with law enforcement investigations of, written complaints

filed by school employees or applicants for employment alleging actual or

-attempted acts of reprisal, retaliation, threats, coercion or similar improper

acts for having disclosed improper governmental activities or for refusing
to obey an illegal order.

Pursuant to Education Code Section 87164, subdivision (b), to discipline,
as may be required by law or the district’s collective bargaining agreement,
any émployge,_ officer or admihistrator, who is found to have engaged in
actual__or attempted acts of reprisal, (etaliation, threats, coercion or similar
improper acts for having disclosed improper governmental activities or for

refusing to obey an illegal order.
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E)

F)

G)

H)

- Pursuant to Education Code Section 87164, subdivision (h)_,» to' respond,

N ra'p’pear_ and defend in any civilracﬁon,-_di’r»_ectly or derivaﬁ\_‘/elry, ~when<named> »7

asa party or qthé'rWiSé required by the cdllédtivé barg'aihing'eigréeméin‘t',' o
brought by a person alleging an emp'loyee or officer of the district has
engaged iﬁ actual -or attempted acts of reprisal, fétéliation, threats,
coercion or similar im‘proper acts for having made a protected disclosure.
Pursuant to Education Codé Section 87164, subdivision (h), to pay
damages, directly or defivatively, including attorney's fées, when ordered

by the court based upon the liability of the district, or as otherwise defined

by the collective bargaining agreement .

| Pursuant to Edu'cation Code Section 87164, subdivision (c), for

Community College Districts to appear and participate in hearings and
investigations initiated by the State Personnel Board when complaints

alleging actual or attempted acts of reprisal, retaliation, threats, coercion or

- similar acts for having made a protected disclosures have been filed with

the Board.

Pursuant to Education Code Section 87164, subdivision (d), for
Community College Districts to request a hearing before the State
Personnel Board when the adverse findings of the hearing officer are
incorrect. |

Pursuant to Education Code Section 87164, subdivision (e), for
22
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J)

K)

Chapter 81/02 Reporting Improper Governmental Activities

Community College Districts when, after a heéring, the State Personnel

7. Board determlned that a V|olat|on has occ:urred or xf no hearing |s
' jrequested and the fi ndings of the hearlng ofﬁcer conclude |mproper act|v1ty

has occurred, to comply WIth any ordered relief including, but not Ilmlted to,

reinstatement, backpay, restoration of lost service credit, and the
gxpungement qf any adverse records of the employee or emplqyee
applicant who was the subje.ct of the acts‘ of misconduct. |
Pursuant tc; Education Code Section 87164, subdivision (f), for Community
College Districts, when the State Personnel Board determines that a

supervisor, administrator or employer has violated Section 87163, to cause

- an entry to that effect to be made in the supervisor’s, administrator's or

employer’s official personnel records. |
Pursuant to Education Code Section 87164, subdivision (c)(2), to
reimburse the State Personnel Board for all of the costs associated with its

hearings conducted pursuant to subdivision ©(1).

SECTION 2. EXCEPTIONS TO MANDATE REIMBURSEMENT

None of the Government Code Section 17556 statutory exceptions to a finding

'® Government Code section 17556, as last amended by Chapter 589, Statutes of

“The commission shall not find costs mandated by the state, as defined in Section

17514, in any claim submitted by a local agency or school district, if, after a hearing, the
commission finds that:

23
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of costs mandated by the state apply to this test claim. Note, that to the extent school

dlstrlcts may have prevnously performed functlons SImllar to those mandated by the

referenced code sectlons such efforts did not establish.a preexlstmg duty that would

relieve the state of its constitutional requrrement to later reimburse school districts when

these activities became mandated.?

(a) The claim is submitted by a local agency or school district which requested
legislative authority for that local agency or school district to implement the program
specified in the statute, and that statute imposes costs upon that local agency or school
district requesting the legislative authority. A resolution from the governing body or a
letter from a delegated representative of the governing body of a local agency or school
district which requests authorization for that local agency or school district to implement
a given program shall constitute a request within the meaning of this paragraph.

(b) The statute or executive order affirmed for the state that which had been
declared existing law or regulation by action of the courts.

(c) The statute or executive order implemented a federal law or regulation and
resulted in costs mandated by the federal government, uniess the statute or executive
order mandates costs which exceed the mandate in that federal law or regulation.

(d) The local agency or school district has the authority to levy service charges,
fees, or assessments sufficient to pay for the mandated program or increased level of
service.

(e) The statute or executive order provides for offsetting savings to local agencies
or school districts which result in no net costs to the local agencies or school districts, or
includes additional revenue that was specifically intended to fund the costs of the state
mandate in an amount sufficient to fund the cost of the state mandate.

(f) The statute or executive order imposed duties which were expressly included
in a ballot measure approved by the voters in a statewide election.

(g) The statute created a new crime or infraction, eliminated a crime or infraction,
or changed the penalty for a crime or infraction, but only for that portion of the statute
relating directly to the enforcement of the crime or infraction.”

. 2 Government Code section 17565, added by Chapter 879, Statutes of 1986:

“If a local agency or a school district, at its option, has been incurring costs which are
subsequently mandated by the state, the state shall reimburse the local agency or
school district for those costs incurred after the operative date of the mandate.”

24
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SECTION 3. FUNDING PROVIDED FOR THE MANDATED PROGRAM

No funds are appropriated by the state for reimbursement of these costs

- mandated by the state and theté is no other_’p_ro_\’/AisiOn_ of IaW for regigver_y of costs rfro_m'

any other soufce.'- , ,
| PART iV. ADDITIONAL CLAII‘VIAREQUIREMENTS'
The following elements of this claim are provided pursuant to Section 1183, Tiﬂe |
2, California Code of Regulations: |

Exhibit 1:  Declaration of Diana Halpenny
. General Counsel
San Juan Unified School District

Declaration of Tom Donner
Executive Vice President - Business and Administration
Santa Monica Community College District

Exhibit 2: Copies of Statutes Cited

Chapter 81, Statutes of 2002

Chapter 416, Statutes of 2001
Chapter 159, Statutes of 2001
Chapter 531, Statutes of 2000

Exhibit 3:  Copies of Code Sections Cited

Education Code Section 44110
Education Code Section 44111
Education Code Section 44112
Education Code Section 44113
Education Code Section 44114
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Education Code Section 87160

Education Code Section 87161
_ Education'Code Section 87162

Education Code Section 87163
Education Code Section 87164

26
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Chaptar 81/02 Rapmtuzg.lmpmper_ﬁmmmmeniaLAcmuﬂes
PART V. CERTlFICATION

o Icertlfy by my sngnature below, under penalty of perjury. that fhe statementsf .
' made in thls documenf are true and complete of my own’ knowledge or mformatlon and

belief.

Executed on May 271 2003, at Carmichael, California by

Dtsna KZA%

Diana Halpenny
General Counsel
San Juan Unified School District

Voice: (916) 971-7110
Fax: (916) 971-7704
PART Vi. APPOINTMENT OF REPRESENTATIVE
San Juan Unified School District appoints Keith B. Petersen, SixTen and

Associates, as its representative for this test claim.

W 5//9--/ /‘)B

Diana Halpenny ¢/ Date /
General Counsel




Test Claim of San Juan Unified School District
‘and Santa Monica Community College District

Chapter 81/02 Repnrting Impraper Governmental Activities
PART V. CERTIF ICATION

l certlfy by my sngnature below, under penalty of perjury, that the statements
made in this document are true and complete of my own knowledge or mformatlon and
belief. | |

Executed on May 24 , 2003, af Santa Monica, California by:

/.

Tom Donner
Executive Vice President
Santa Monica Community College District

Voice: (310) 434-4000
Fax: (310) 434-4386

PART VI. APPOINTMENT OF REPRESENTATIVE
Santa Monica Community College District appoints Keith B. Petersen, SixTen

and Associates, as its representative for this test claim.

// --6“/(/93

Tom Donneér Date
Executive Vice President
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DECLARATION OF DIANA HALPENNY

San Juan Unified School District

Test Claim of San Juan Unified School District -~
~ and of Santa Monica Community College District

~ COSM No.
Chapter 81, Statutes of 2002
Chapter 416, Statutes of 2001
Chapter 159, Statutes of 2001
Chapter 531, Statutes of 2000
Education Code Sections 44110
Education Code Sections 44111
Education Code Sections 44112
Education Code Sections 44113
Education Code Sections 44114
‘Education Code Sections 87160
Education Code Sections 87161
Education Code Sections 87162

Education Code Sections 87163
Education Code Sections 87164

Reporting Improper Government Activities
|, Diana Halpenny, General Counsel, San Juan_Uhiﬁed School District, make the
following declaration and statement.

In my cépacity as General Couhsel to San Juan Unified Schoot District , | am
responsible for the district’'s compliance with the reporting of improper governmental
activities. | am familiar with the provisions and requirements of the Statutes and
Education Code Sections enumerated above. |

These Statutes and Education Code sections require the San Juan Unified
School District to:

A) Pursuant to the Reporting by Schogl Employees of Improper




Declaration of Diana Halpenny

B

C)

E)

Test Claim' Chapter 81/02 Reporfing Improper Governmental Activities
Governmental Activities Act (Educéﬁon Code Sections 44110 through |

44114) to establish poliCies and procedures, and to periodically update

i _thoée poliCies and'procedures, to implement thé_ act.

- Pursuant to Education Code Section 44114, subdivision (a), to receive, file

and maintain written complaints ﬁled by schdol employees or applidants for
employment alleging actual or attempted acts of reprisal, retaliation,
threats, coercion or similar improper acts for having disclosed improper
governmental activities or for refusing to obey an illegal order.

Pursuant to Education Code Section 44114, subdivision (b), to investigate
or cooperate yvith law enforcement written comp|aints'ﬂled by school
employees or applicants fdr employment alleging actual or attempted acts
of reprisal; retaliation, threats, coercion or similar improper acts for having
disclosed improper governmental activities or for refusing to obey an illegal

order.

| Pursuant to Education Code Section 44114, subdivision (b), to discipline

any employee, officer or administrator, as may be required by law or the
district's 'collective bargaining agreement, who is found to have engaged in

actual or attempted acts of reprisal, retaliation, threats, coercion or similar

- improper acts for having disclosed improper governmental activities or for

refusing to obey an illegal order.

Pursuant to Education Code Section 44114, subdivision (c), to respond,




, Declaration of Diana Halpenny
Test Claim* Chapter 81/02 R ing Imps G mental Activifi

'ap_pear and defend in any civil actic’m, directly or derivatively, when named

asa party or otherwis’é required by the collec_ﬁv'e'v'ba‘rgainihg agreement,
: bfoughtby a bersbn élleging an ’emplqyee or ofrﬁcr.er'of ‘the distr»ict‘h.as- : e
- engaged in actual or attempted écts of reprisal, retaliation, threat_s’{
coercion or similar imprbper acts for having made a [.;rotected disciosure.
F) Pursuant to Education Code Section 44114, subdivision (c), to pay
damages, directly or derivatively, including attorney’s fees, when ordered
by the court based upon the liability of the district, or as otherwise defined
by the collective bargaining agreemenf .

It is estimated that the San Juan School District, to the extent improper activities
may be reported, will incur approximately $1,000, or more, annually, in staffing and other
costs in excess of any funding provided to schbol districts and the state for the period
from July 1, 2001 through June 30, 2002 to implement these new duties mandated by
the state for which the school district has not been reimbursed by any federal, state, or
local government agendy, and for which it cannot otherwise obtain reimbursemen_t.

The foregoing facts are known to me personally and, if so required, | could testify
to the statements made herefn. | hereby declare under penaity of perjury that the
/

K




: Declaration of Diana Halpenny
Test Claim: Chapter B1/02 Reparting improper Governmental Activifies

foregoing is true and correct except where stated upon infohﬁation and belief and where

so stated | declare that | believe them to be true

EXECUTED thlS Q/ day of May, 2003 at Carrmchael Callforma

%Z é@WC/ jﬂé«&z&wf
4

Diana Halpenny -
General Counsel
San Juan Unified School District




DECLARATION OF TOM DONNER

SANTA MONICA COMMUNITY COLLEGE DISTRICT
Test‘C'Iaim of San Juan Unified School District S
-~ andof Santg Monica Community College District -

‘COSM No.

Chapter 81, Statutes of 2002
Chapter 416, Statutes of 2001
Chapter 159, Statutes of 2001
Chapter 531, Statutes of 2000
Education Code Sections 44110
Education Code Sections 44111
Education Code Sections 44112
Education Code Sections 44113
Education Code Sections 44114
Education Code Sections 87160
Education Code Sections 87161
Education Code Sections 87162

Education Code Sections 87163
Education Code Sections 87164

Reporting Improper Governmental Activities

I, Tom Donner, Executive Vice President - Business and Administration, Santa
Monica Community College District, make the following declaration and statement.

In my capacity as Executive Vice President - Business and Administration, | am
- responsible for the district’'s compliance with the reporting of improper governmental
activities. . | am familiar with the provisions and requirements of the Statutes and
Education Code Sections enumerated above.

These Statuteé and Education Code sections require the Santa JMonica

Community College District to:




Declaration of Tom Donner

Test Claim: Chapter 81/02 Reporting Impmpe[_(aoyemmental_Av ctivites

D)

Pursuanf to the-Reporting by Community College Employées of Improper

‘Governmental Activities Act (Education Code Sections 87160 through -
. »87164) to éstabliéh,policiés and procedures,‘ and to periodically updétev

~ those policies and procedures, to implement the act.

Pﬁfsuant to Edﬁcation Code Section 87164, subdivision (a), to receive, ﬁlei
and maintain written complaints filed by school employees or applicants for
employment alleging actual or attempted acts of reprisal,' retaliation,
threats, coercion or similar improper acts for having disclosed improper
governmental activities or for réfusing to obey an illegal order.,

Pursuant to Education Code Séction 87164, subdivision (b), to investigate
of cooperate with law enforcement written complaints filed by school
employees or applicants for employment alleging actual or attempted acts
of reprisal, retaliation, threats, coercion or similar improper acts for having
disclosed improper governmental activities or for refusing to obey an illegal
order.

Pursuant to Education Code Section 87164, subdivision (b), to discipline
any employee, officer or administrator, as may be required by law or the
district’s_collective bargaining agreement,'who is found to have engaged in
actual or attempted acts of reprisal, retaliation, threats, coercion or similar
improper acts for having disclosed improper governmental activities or for

refusing to obey an illegal order:




Declaration of Tom Donner

G)

H)

Test Clajm- ChapIELBJlﬂ?_BemﬁlngJﬂmmpELGmw ing ir :

Pursuant to Educatibn Code Section 87164, subdivisibn (h), to respond,

- appear and defend in any Ciyi'l action, directly or derivatively, when named-

as a party or otheMise required by the collective-_bargaining agree‘mén"c, -

brought by a person alleging an employee or officer of the district has

Vengaged'in actual or attempted acts of repriéal, retaliation, threats,
coercion or similar improper acts for having made a protected disclosure.
Pursuant to Education Code Section 87164, subdivision (h), to pay
damages, directly or derivatively, including attorney’s fees, when ordered
by the court based upon the »Iiability of the district, or as otherwise defined
by the collective bargaining agreement .

Pursuant to Education Code Section 87164, subdivision (c), for
Community College Districts to appear and participate in hearings and
investigations initiated by the State Personnel Board when complaints
alleging actual or attempted acts of reprisal, retaliation, threats, coercion or
similar acts for having made a protected disclosures have been filed with
the Board.

Pursuant to Education Code Section 87164, subdivision (d), for
Community College Districts to request a hearing before the State
Personnel Board when adverse findings of the hearing 6fﬁcer are
incorrect.

Pursuant to Education Code Section 87164, subdivision (e), for




Declaration of Tom Donner

Test Plam_chaptegaﬂnz_aep:mQJmpmpELGmLemmeniaLAcﬂmies

Community Cvollege Districts when, after a hearing, the State Personnel

" Board determlned that a violation has occurred or if no heanng is
| : _.requested and the ﬁndlngs of the heanng ofﬁcer conclude lmproper actwrty
| has occurred to comply wrth any ordered relief lncludlng, but not Ilmlted to,
reinstatement, backpay, restoration of lost service credit, and the
expungement of any adveree records of the employee or employee
applicant who was the subject of the acts of misconduct.

J) Pursuant to Education Code Section 87164, subdivision (f), for Community
College Districts, vrhen the State Personnel Board determines that a
supervisor, administrator or employer has violated Section 87163, to cause
an entry to that effect to be made in the supervisor’s, administrator's or
employer's official personnel records.

K) Pursuant to Education Code Section 87164, subdivision (c)(2), to
reimburse the State Personnel Board for all of the costs associated with its
hearings conducted pursuant to subdivision (c)(1).

It is estimated that the Santa Monica Community College District, to the extent
improper activities may be reported, will incur approximately $1,000, or more, annually,
in staffing and other costs in excess of any funding provided to school districts and the
state for the period from July 1 , 2001 through June 30, 2002 to implement these new
duties mandated by the state for which the school district has not been reimbursed by

any federal, state, or local government agency, and for which it cannot otherwise obtain




_ Declaration of Tom Donner
Test Claim: Chanter 81/02 Renaring | Gove il Activi

:reirnbursement.

o The foregorng facts are known to me personally and, if so requrred I could testlfy
: to the statements made herem I hereby declare under penalty of perjury that the .
foregorng is true and co,rrect except where stated upon information and belief and where
so stated | deciare that | believe them to be true.

EXECUTED this_Z¢ _day of May, 2003, at Santa Monica, California

gy

Tom Donner

Executive Vice President

Business and Administration

Santa Monica Community College District
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COLLEGES AND UNIVERSITIES—COMMUNITY COLLEGES—
REPORTING IMPROPER GOVERNMENTAL ACTIVITIES

CHAPTER 81

AB. No, 2034

" AN ACT to amend Section 87164 of the Education Code, reléting‘ to community colleges.
i ‘ [Filed-with Secretary of State June 30, 2002.]

S o -LEGISLATIVE COUNSEL'S DIGEST , A
.- AB 2034; Horton. Community colleges: Reporting by Community College Employees of
Improper Governmental Activities Act. : ' o T

Existing law establishes the California Community Colleges under the administration of the
Board of Governors of the California Community Colleges. Existing.law authorizes the
establishment of community college districts under the administration of community college
governing boards, and authorizes these districts to provide instruction at community- college
campuses throughout the state. . .

Existing law, known as the California Whistleblower Protection Act, sets forth the
circumstances and procedures under which a state employee may report improper govern-
mental activities or-make a protected disclosure to the State Auditor, and prohibits retaliation
or reprisal against-a state employee for these acts. Existing law, known as the Reporting by
* Community College Employees of Improper Governmental Activities-Act, enacts provisions,
applicable to community college campuses, that are similar to the California Whistleblower
Protection Act, including procedures for the investigation and determination of complaints by
the State Personnel Board. ‘

This bill ‘would require the hearings to be conducted in accordance with the statutes

governing community colleges and the rules of practice and procedure of the State Persommel

Board. The bill would also require that no costs associated with hearings of the State
Personnel Board conducted pursuant to a cifed provision of the Reporting by Community
College Employees of Improper Governmental Activities Act shall be charged to the board of
governors, The bill would instead require that all of the costs associated with those hearings
ghall be charged direttly to the community college district that employs the complaining
employee, or with whom the complaining applicant for employment has filed his or her
employment application. '

The people of the State of California do enact as follows:

SECTION 1. Section 87164 of the Education Code is amended to read:
87164, (a) An employee or applicant for employment with a public school employer who

files a written complaint with his or her supervisor, a community college administrator, or the

public school employer alleging actual or attempted acts of reprisal, retaliation, threats,
coercion, or similar improper acts prohibited by Section 87168 for having disclosed improper
governmental activities or for refusing to obey an illegal order may also file a copy of the

484 Additions or changes indicated by underline; deleiions by asterisks * * *
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2001-2002 REGULAR SESSION ' Ch. 81, § .1

written complaint with the local: law enforcement agency, together with a sworn statement
that the contents of the written complaint are true, or are believed by the affiant to be true,
under penalty of perjury. The complaint filed with the local law enforcement agency shall be
filed within 12 months of the most recent. act of reprisal that is the subject of the complaint,

(b) A person who intentionally engages in acts of reprisal, retaliation, threats, coercion, or -
similar acts against an employee or applicant for employment with a publicschool employer -

;i for having made a protected disclosure is subject to a fine not to exceed ten thousand dollars
- -($10,000). and imprisonment in the county jail for a period not to exceed one year. =Ax
employes, officer, or administrator whe intentionally engages in that conduct shall also- be
subject to discipline by-the public school employer. If no adverse action is instituted by the
public schoel employer, and it is-determined that there is reasonable cause to believe that an
act of reprisal, retaliation, threats, coercion, or similar acts prohibited by Section 87163, the
~ local law enforcement agency may report the nature and details of the activity to the
governing board of the community college district, :

(e)(1) The State Personnel Board shall initiate .2 hearing or investigation of a written

complaint of reprisal or retaliation as prohibited by Section 87163 within 10 working days of
its submission. The executive officer of the State Personnel Board shall complete findings of
the hearing or investigation within 60 working days thereafter, and shall provide a copy of the
findings to the complaining employee or applicant for employment with a public school
employer and fo the appropriate supervisors, administrator, or employer. This hearing shall
‘be conducted in accordance with Section 18671.2 of the Government Code, this part, and the
rules of practice and procedure of the State Personnel Board. When the allegations
contained in a complaint ‘of reprisal or retaliation are the same as, or similar fo, those
contained in another appedl, the éxecutive officer may consolidate the appeals into the most
appropriate format. In these cases, the time limits deseribed -in this paragraph shall not
apply. - : S :
(2) Notwithstanding Section 186712 of the Government Code, no costs associated with
hearings of the State Personnel Board conducted pursuant to paragraph (1) shall be charged
to the board of governors. Instead, all of the costs associated with hearings of the State
Personnel Board- conducted pursuant to paragraph (1) shall be charged directly to the
community college distriect that employs the complaining employee, or with whom the
complaining applicant for employment has filed his or her employment application.”

(d) If the findings of the executive officer of the State Personnel Board set forth acts of
alleged misconduct by the supervisor, community college administrator, or public school
employer, the supervisor, administrator, or employer may request a hearing before the State
Personnel Board regarding the findings of the executive officer. The request for hearing and
any subsequent determination by the board shall be made in accordance with the board's
usual rules governing appeals, hearings, investigations, and disciplinary proceedings.

(e) If, after the hearing, the State Personnel Board determines that a violation of Section
87168 occurred, or if no hearing is requested and the findings of the executive officer conclude
that improper activity has occurred, the board may order any appropriate relief, including,
but not limited to, reinstatement, back pay, restoration of lost service credit if appropriate,
and the expungement of any adverse records of the employee or applicant for employment
with 2 public school employer who was the subject of the alleged acts of misconduct
prohibited by Section 87163. ’

() Whenever the State Personnel Board determines that a supervisor, community college
administrator, or public school employer has violated Section 87168, it shall cause an enfry to
that effect to be made in the supervisor’s, community college administrator's, or publie school
employer’s official personnel records.

(g) In order for the Governor and the Legislature to determine the need to continue or
modify persennel procedures as they relate to the investigations of reprisals or retaliation for
the disclosure of information by employees, the State Personnel Board, by June 80 of each
year, shall submit a report to the Governor and the Legislature regarding ecomplaints filed,
hearings held, and legal actions taken pursuant to this section,

(h) In addition to all other penalties provided by law, a person who intentionally engages in
acts of reprisal, retaliation, threats, coercion, or similar acts against an employee or applicant

Additions or changes indicated by underling; delefions by asterisks * * * 485,
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. for employment with a public school employer for having made a protected disclosure shall be
liable in an action for damages brought against him or her-by the injured party. Punitive
damages may be awarded by the court where the acts of the offending party are proven fo be

. malicions. ~Where liability has been established, the injured party shall also be entitled to

reasonable attorney’s fees as provided by law. However, an action for damages shall not be
available to the injured party unless the injured party has first filed a complaint with the local
law enforcement agency. Nothing in this subdivigion requires an injured party to file a

- .complaint with the State Personriel Board prior to seeking relief for damages in a court of

- law.

() This section i& not intended to prevent a public school employer, school administrator, or
supervisor from taking, failing to take, directing others to take, recommending, or approving
a personnel action with respect to an employee or applicant for employment with a public
~ sehool employer if the public school employer, school administrator, or supervisor reasonably
believes an action or inaction is justified on the basis of evidence separate and apart from the
fact that the person has made a protected: disclosure as defined in suhdivision (e) of Section
87162. : .

.§) In any civil action or administrative proceeding, once it has been demonstrated by a
preponderance of evidence that an activity protected by this article was a contributing factor
in the alleged retaliation against a former, current, or prospective employee, the burden of
proof shall be on the supervisor, school ‘administrator, or public school employer to demorn-
strate by clear and convincing evidence that the slleged action would have occurred for
legitimate, independent reasons even if the employee had not engaged in protected’ disclo-
- sures or refused an illegal order. If the supervisor, school administrator, or public school
eimployer fails: to meet this burden of proof in an adverse action against the employee in any
administrative review, challenge, or adjudication in which retaliation has been demonstrated
to be ‘a contributing factor, the employee shall have a complete affirmative defense in the
adverse action. : . ‘ : . : ' .

(k) Nothing in this article shall be deemed to diminish the rights, privileéés, or remedies of
an employee under any other federal or state law or under an employment contract or
collective bargaining agreement. .

(1) I the provisions of this section are in conflict with the provisions of 2 memorandum of
understanding reached pursuant to Chapter 10.7 (commencing with Section 35640) of Division
4 of Title 1 of the Government Code, the memorandum of understanding shall be controlling
without further legislative action. , : ’

[N
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-~ AB 647, Horton. ‘Whistleblower protection:’ Reporting by .Community College Employees
s sermmental Actvibiss Act . - 1 = T Sl
- Eiistiniglaw, the California Whistleblower Protection Act, ‘gets forth the circunistanees and
.. - procedures;under shich. s state employee’ may report ‘improper . governmiental: activities or
-make a' protectéd disclosure to the State Aunditor, and prohibits retaliation or reprisal against'. .
a-state employee for these acts.. -Existing law. defines any emplayee.of the California-State
_University as a staté employee and the: California State University as-5 state agency for gorne
provigions of this act. Existing law authorizes a California State Uniyersity employee fo file a

Wiitten complaint with his-or-her supervisor:or. manager, or any’ other designated ynivetsity
officer alleging actual or attempted acts of reprisal, retaliation, thieats, coercion, or-similar
. improper. acts for having made; a.protected disclosure.. Tt is.& misdemeanor: for any person to

intentiorally engage n a0t of rataliation, reprisal, threats, ‘coércion, or siniilar acts against.an

..vinployée, of the California State. University for. having made & protécted. disclosure tnder
these provisions. it et T T Co T N
.., Existing {aw establishes the Reporting by Community College Employees. of Tmproper -
:.vaefrgnen}',a,l'A@'hi'viti,es'_Act,‘ which’énacts ‘provisions gimilar o the California. istleblower
Protection Act, that:are applicgble to ‘community college campiises. R i
~_'t-;.;-.:1‘1ﬁ5,-,b'illrzwpul&-.-amend ‘the. Reporting by Community. Coliége Employees- of . Improper

Gavernmental Activities Act to include procedures for the investigation.and. determination of

.complaints by. the State Personnel Board that are’ currently -contained in; the.-California
.,-.yVhisﬁle}b_lloy(grjI.’-x_:o:tgp_EionActl':. ; o oL o

"
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87164. (a) An employee or applicant for e'mployment with a public school employer who
files a written complaint with his or her supervisor, a community college administrator, or the
pubhc school employer alleging actual or attempted acts of reprisal, retallahon, threats,
coercion, or similar improper acts prohibited by Section 87168 for having disclosed improper
governmental activities or for refusing to obey an illegal order may also file a-copy of the
written complaint with the local law enforcement agency, together with a sworn statement.

"that the contents of the written complaint are frue, or are believed by the affiant to be true,

under penalty of perjury. The complaint filed with the local law enforcement agency shall be .

filed within 12 months of the most recent act of reprisal that is the subject of the complamt

~ (b)- A person ‘who intentionally engages in acts of reprisal, retaliation, threats, coercion, or-
*  similar acts-against an employee. or apphcant for employment with a.public school employer

for having made a protected disclosure is subject to a fine not to exceed ten thousand dollars
($10,000) and imprisonment in the county jail for 2 period not to exceed one year. An
employee, officer, or administrator who intentionally engages in that conduet shall also be
subject to discipline by the public school employer. If no adverse action is instituted by the
public school employer, and it is détermined that there is reasonable cause.to believe that an
act of reprisal, retaliation, threats, coercion, or similar acts prohibited by Section 87163, the
local law enforcement.agency may report the nature and details of the activity to the
governing board of the community college district.

() The State Personnel Board shall initiate a hearing or investigation of a written
complaint of reprisal or retaliation as prohibited by Section 87163 within 10 worldng days of
its submission. The executive officer of the Staté Personnel Board-shall complete findings of
the hearing or investigation within 60 working days thereafter and shall provide a-copy of the
findings to the complaining employee or applicant for employment with a public school
employer and to the appropriate supervisors, administrator, or employer.. This hearing shall
be conducted in accordance with Section 18671.2 of the Government Code. - When the
allegations contained in a complaint of reprisal or retaliation are the same as, or similar to,
those contained in another appeal, the executive officer may consolidate the appeals into the
most appropriate format. In these cases, the time limits descnbed in 'thls subdivision shall

not apply.

(d) If the findings of the executive officer of the State Personnel Board get forth acts of
alleped mieconduct by the supervisor, community college administrator, or public school
employer, the supervisor, administrator, or employer may reguest a hearing before the State
Personnel Board regarding the findings of the executive officer. The request for hearing and
any subsequent determination by .the board shall be made in accordance with the board’s
usual rules poverning appeals, hearings, investigations, and diseiplinary proceedings.

(e) If, after the hearing, the State Personnel Board determines that a violation of Section
87163 occurred, or if no hearing is requested and the findings of the executive officer conclude
that improper activity has oceurred, the board may order any appropriate relief, including,
but not limited to, reinstatement, backpay, restoration of lost service credit if appropriate,
and the expungement of any adverse records of the employee or applicant for employment
with a public school employer who was the subject of the alleged acts of misconduct
prohibited by Section 87163.

(f) Whenever the State Personnel Board determines that a.supervisor, commumtv college
administrator, or public school emplover has violated Section 87163, it shall cause an entry to
that effect to be made in the supervisor's, community college administrator’s, or public school
employer's official personnel records.

(g) In order for the Governor and the Legislature to determine the need to continue or
modify personnel procedures as they relate to the investigations of reprisals or retaliation for
-the disclosure of information by employees, the State Persennel Board, by June 30 of each
year, shall submit a report to the Governor and the Legislature regarding complaints filed,
hearings held, and legal actions taken pursuant to this section.

(h) In addition to all other penalties provided by law, a person who intentionally engages in
acts of reprisal, retaliation, threats, coercion, or similar acts against an employee or applicant
for employment with a public school employer for having made a protected disclosure shall be
lisble in an action for damages brought against him or her by the injured party. Punitive
damages may be awarded by the court where the acts of the offending party are proven to be

3052 Additions or changes indicated by .undérline; delefions by asterisks * * *
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malicious. Where liability has been established, the injured party shall also be entitled to
reasonable attorney’s fees as provided by law.” However, an action for damages shall not be
available to the injured party unless the injured party has first filed 2 complaint with the local
law enforcement agency. Nothing in this subdivision re uires an injured to file a
complaint with the State Personnel Board prior to seexing relief for damages in a court of
law. . : ) :

(1) This section is not intended to prevent a pubﬁc school employer, school administrator, or

- supervisor from taking, failing to take, directing others.to take, recommending, or dpproving -

a personnel action with respect to an employee or applicant for employment with a public

school employer i the public school employer, school administrator, or. supervisor reasonably -~ - -

beliaves an action or inaction is justified on the basis-of evidence separate and apart from the
fact that the person has made 2 protected disclosure as defined in subdivision (e) of Section
87162. G ' ' R : R
() In any civil action or administrative proceeding; once it has béen demonstrated by a
preponderance of evidence that an activity protected by this, article was a contributing factor
in the alleged retaliation against a former, current, or prospective employee, the burden of
proof shall be on the supervisor, school administrator, or public ‘school employer to demon-
strate by clear and convineing evidence that the alleged action would have oceurred for
legitimate, independent reasons even if the employee had not engaged in protected disclo-
sures or refused an illegal order. If the supervisor, school administrator, or public school
employer fails to meet this burden of proof in an adverse action against the employee in any
administrative review, challenge, or adjudication in which retaliation has been demonstrated
to be a contributing factor, the employee shall have a complete affirmative defense in.the
.adverss action. ' E _ : S .
(k) Nothing in this article shall be deemed to diminish the rights, privileges, or remedies of
an employee under any other federal or state-law or under an employment contract or
. collective bargaining agreement. , ' '

(1) If the provisions of this section are in-conflict with the provisions of a memorandum of
understanding reached pursuant to Chapter 10.7.(commencing with Section 8540) of Division

4 of Title 1 of the Government Code, the memorandum of understanding shall.be eontrolling

without further legislative action.
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ACT to arend Sections 57, 118,130, T44, 350, 1647.11, 9570.6, 2570:8, 2570.19, 2995, 069 3364, 3403,

. -40B9; 4312, 4980.80, 4980.90, 4996.5, 5111, 5536, 6403, 6716, 6780.2, 6756, 7092, 7583.11, 8027, 8773.4,
10167.2, and 21702 of the Bisiness and Professions Code, to: amend ‘Sections -1748.10, 174811, .

1810.21, 2054:4, 2054.5,-and 3097 of, «and ‘to amend and renumber Section:1834.8-0f, the Civil: Code,
to amend Sections 403.020,-645:1;-674, .and 699.510. of the Code of Civil .Procedure,.to ‘amend

" Sections-9323, 9331, and 9408 -of the Commerzial Code, to amend Sections. 2200, 6810, 17640.3,

25102, 25103, and 25120 of the. Corporations Code, to.smend Sections 313, 406, 426, 427, 11700, . )

" 1707146, 17210, 17317, 17610.5, 22660, 22950, 25933, 38126.1, 87252, 37252.2, 37619, 41328.1; 42239,

44114, 450231, 48664, 52054, 52270, 52485, 54749, 56045, 56845, 69432.7, 69434.5, -69437.6, 69439,

69613.1, 87164, and 92901 of, and to amend and renumber Sections 45005.25 and 45005.30'of, ‘the
Education Code, to amend Sections-1405, 8040, 9118, and 156375 of the Elections'Code, to' amend

", Section 17504 of the Family Code, t0.amend Sections 7615, 4827, 16024, 16501, and 18586, of the
Financial Code, to amend Sections 1508, 2921, and 8276.3 of the Fish and Game Code, to amend .

Sections 492, 6046, and 75131 of the Food and Agricultural Code, to amend Sections 3643.4,

- 3562.2, 3583.5, 6264, 6616.6, 6699.2, 7074, 18985, 20028, 20800, 20392, 21006, 21547.7, 300641, 31461.3,
- 3168156, 31836.02, 38773.6, 65720, 65584, 6G585.1, and 75059.1 of the Government Code, to amend

Sections -444.21, 1358.11, 11836, 11877.2, 17922, 25358.6.1, 39619.6, 104170, 106112; 111656.5,
111656.18, 114145, 123111, and 124800 of, fo amend and renumber Section 104320 of, and to
amend and renumber the heading of Article 10.5 (commencing with Section 1399.801) of
Chapter 2.2 of Division 2 of, the Health and. Safety Code, to amend Sections 789.8, 1216.1, 1871,
1872.88, 10123.135, 10178.3, 10192.11, 10231.2, 10236, 10506.5, 11621.2, 11784, 11786, 11787, and 12698
of the Insurance Code, to.amend ‘Sections 90.5; 129, 230.1, 4465, and 4608 of the Labor Code, to
amend Section 1048 of the Military and Veterdans Code, to amend Sections 272, 417.2, 646.94, and
3058.65 of the Penal Code, to amend Sections 1813 and 16062 of the Probate Code, to amend
Sections 10129 and 20209.7 of the Public Contract Code, to amend Sections 5090.51, 14581, 36714,
and 42923 of the Public Resources Code, to amend Sections 383.5, 2881.2, 7943, 9608, 9610, and

127025 of, and to amend and renumber Section 399.15 of, the Public Vtilities Code, to amend

Sections 75.11, 75.21, §7.3, 214, 23622.8, 23646, 44006, and 45153 of the Revenue -and Taxation
Code, to amend Section 1110 of the Unemployment Insurance Code, to amend Section 4000.37 of
the Vehicle Code, to amend Sections 1789.5, 4098.1, 5614, 8102, 10082, 14005.28, 14005.36, 14008.6,
14087.32, and 14105.26 of the Welfare and Institutions Code, and to amend Section 511 of the
San Gabriel Basin Water Quality Authority Act (Chapter 776 of the Statutes of 1992), Section 1
of Chapter 362 of the Statutes of 2000, Section 1 of Chapter 661 of the Statutes of 2000, Section
2 of ‘Chapter 693 of the Statutes of 2000, Sections 5 and 6 of the Naval ‘Training Center San
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3068 Secion 44114 G the Biugation Code s amentted to vesd . T

. 441.1'4.'-'-'.{(5,).  A-’public: sehool ‘employee ' ot applicait: for ;er_nf)loy_mfe_nb-witﬂ' 2 'publici.gélhgo_l- i

- employer who fileg-a written coniplaing with his or her supervisor, & school administrator; er

! the public school employér;alleging: actual- or aftempted.acts of réprisal, retaliation, threats, -
: coercion, or. simi - improper acts prohibited by Section 44118 for having disclosed, improper -

governmental activities or- fot: rafusing to obey. an ‘illegal ‘order’ rdy, also: file & -copy, of the

. written complaint with the {oeal law enforcement agency together with: a-Sworn statement ...
that the cofitents-of the written complaint aré trie; or are believed by the -affiant to be-true, .

* ‘under penalty of perjury.’-The comiplaint- filed: with the‘local law enforeément agency shall be

_ filed within 12 months ‘of the'most recent act 6f-répﬁsal that is-the-subject qf;the‘épmpléjpt. e

. (b} A pefson who m@nﬁonﬂy'énéageS'iﬂ acﬁsi,df.,r'épﬁééi‘, iétaiiﬁﬁdn;'ﬂli‘éé.j;é,"',coérqioji;_.‘or .

similar acts against & public school employee or applicant for employment with a-piblic school

. employer for having made a protected disclosure 8 subject to a firie not to exceed ten

thousand dollars:($10,000), and impirisonrhént in the- county jail for & period 16t to exceed one,

: yéar. -Any, public school einployee, officer, or ‘administrator who-ihtentionally engages in.that .

nomiluet shall also be subject to-dis¢ipline by-the public school emaployer: If no-adverse action

© ig instituted by the public school emplayer” * % % and'it is determined that there is reasonable

" .canse to believe that an act of reprisal, ‘retaliation, threats; coercior, or: gimilar acts prohibited

by Section 44118 occurred, the local law. enforcement agency may report. the nature and

details of ‘the activity to the governing board of the’ s;bool djﬁt;riqt dr"qqu;_lty “board.of -

education, as appropriate. . -

(¢) In addition to all other pénalﬁeé provided by law, ‘a person who iritentionally ‘engages in,

atts of veprisal, retaliation; threats, coercion, or similar acts against-a public s¢hool employee

. “or applicant for employment with a public -school employer for having made a. protected

.- party. Punitive daniages'may be swarded by the court wherethe acts of the offending party”

“disclosure shall-be liable in an-action for damages brought against hiim or her by the injured
are proven to be malicious. Where liability has been éstablished, the injured party: shall also

be entitled to reasonable attorney’s fees as. provided by law. However, an gction for damages .
_ shall not be available o the injured party unless the injured: party hes first filed a complaint

with the Jocal law enforcement agency.

{d): This' section'is not intended to prevent 4 public schook émployer, school administrator,
| or: supervisor, from' taking, failing to take, ‘directing’ others ' to- take; recommending, or
approving a'plexj_sonnel aetion with- respect: to a public scéhool employee or applicant for
"émployment with a‘public sehool employer if-the public school ‘employer; schiool ‘adiministrator,

or supervisor reasonably. believes the action or inaction‘is’ justified on the basis of evidence

, separate and apart from-the fact that the person has made a protected disclosure as defined .

! in subdivision (e) of Section 44112. . -

| - <(e) In"any eivil actiori or adrnjn-iétré.tivq.'ﬁroé‘ée'ding, “oneg it has: been-demonstrated by & -

| preponderance of evidence that an- activity?prﬁtected by this article was ‘d coritributing: factor

_ iiin,t;he:’gll;agéjd.-.ret,aliation'agajnst a former, current, or prospettive public school employeg, the -
burden'of proof-shall be en'the supervisor, school #dministrator; or public schaol employetto

| demonstrate by clear and convincing evidence that the alleged action would hiave. occutred for

| legitimate, .indeperident, reasons . even if the. public school. employee Jiad not. engaged in-

,_..px_'ott_agted_d.isclq,s.uzjes'_- ar refused.an illegal order, If the, supervisor, schoo}.administrator,.or
i" public school employer fails to meet this burden of proof in an adverse: action agginst. the
I_,_pgbh.c ‘:schog_l,'Iql;nployge_jn_Japy_,administi‘atiye review, challenge, or .adjudication in which
"rétaliation has'been démenstrated to ke & contributing factor; the ublic sehicol @ e

i hiaye's ‘ge?mﬁIg{'ﬁigfii’lifrrthi.ﬁ_, defénse tﬁ_e:fégyéfge_éétipn.'f ’ .
l () ‘Nothing in this article shall be deemed to diminish the rights, priv
.2 public_school employee under any, othe federal or state law or_
cnrito cgldbve bargdinin dgrectient " " Mk ST
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(e) The meetings of the Blparhsan California Commission on Internet Political Practices
" shall be open and public. The commission members shall receive one hundred dollars ($100)

per diem for each day of attendance at a meetmg of the commission, not to exceed 10

meetings.
(f) The Bipartisan Cahforma Commission on Internet Pohtlca.l Practices shall report its

findings and recommeridations to- the Legislature not later than December 1 2001 The

" ‘commission shall cease to exist on.January- 1, 2002.
“SEC. 207. - Section 3 of Chapter 975 of the Statutes of 2000 is amended to read

Sec. 3. The sum of two hundred twenty thousand dollars ($220 000) is hereby appropriated '

from the General Fund to the Controller for allocation to the Blpartlsan California Commis-

sion on Internet Political Practices to defray the costs of the tommission in- conductmg the -

study and preparmg the report required by this act.

SEC. 208. Any section of any act enacted by the Legislature durmg the 2001 calendar
year that takes effect on or before January 1, 2002, and that amends, amends and renumbers,
adds, repeals and adds, or repeals a section that is amended, amended, and renumbered,
added, repealed and added, or repealed by this act, shall prevail over this act, whether that
act is enacted prior to, or subsequent to, the enactment of this act. The repeal, or repeal and
addition, of any article, chapter, part, title, or division of any code by this act shall not become
_ operative if any section of any other act that is enacted by the Legislature during the 2001

calendar year and takes effect on or before January 1, 2002, amends, amends and renumbers,
adds, repeals and adds, or repeals any section contamed in that article, chapter, part, title, or
d1v1s1on
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SCHOOLS AND SCHOOL DISTRICTS—PUBLIC SCHOOL
EMPLOYEES—WRITTEN COMPLAINTS

CHAPTER 531 -

- AB. No. 2472

AN ACT io add Article 5 (commencing with Section 44110) to Chapter 1 of Part 25 of, and to add -

s

Article 6 (commencing with Section 87160) to Chapter 1 of Part 51 of, the Education Code,
relating to public school employees.. ~ ) . o

[Filed with Secretary of State September 19, 2000.]

| LEGISLATIVE COUNSEL'S DIGEST

AB 2472, Romero. Public school employees: disclosure of improper governmental -activi-
ties. - ' ‘ '

Under the California Whistleblower Protection Act, the State Auditor is authorized to
conduet an investigative audit upon receiving corifirmation that an employee or state agency,
as defined, has engaged in an improper governmental activity. The act prohibits an employee
from using his or her official authority or influence to intimidate, threaten, coerce, or
command any person in order to interfere with that person’s right to make a disclosure under
the act. The act protects employees who, among other things, make disclosures to anyone of
information that may evidence an improper governmental activity, refusal to obey an illegal
order, or any condition that may significantly threaten the health or safety of employees or
the public if-the disclosure is made for the purpose of remedying the eondition.

The act also provides that a state employee who files a written complaint with his or her
supervisor, manager, or the appointing power alleging actual or attempted acts of reprisal,
retaliation, threats, coercion, or similar improper acts because he or she has made a protected
disclosure under the act, may also file a copy of the written complaint with the State
Personnel Board, as specified. Any person who engages in the above-specified acts is guilty

of a misdemeanor and subject to a $10,000 fine, and is also subject to civil liability, as .

specified, except for any action or inaction that is justified on the basis of evidence separate
and apart from the fact that the person has made a protected disclosure. : .

\

This bill would enact the Reporting by School Employees of Improper -Governmental
Activities Act and the Reporting by Community College Employees of Improper Governmen-
tal Activities Act which would -enact provisions similar to the California ‘Whistleblower
Protection Act applicable to employees of any public school employer, as defined, and would
add provisions by which 2 public school employee is autherized to file a written complaint with
the local law enforcement agency, as specified, alleging acts or attempted acts of reprisal,
retaliation, threats, coercion, or similar improper acts. By expanding the scope of an existing
crime, the bill would create a state-mandated local program.

The California Constitution requires the state to reimburse local agencieé and school

districts for certain costs mandated by the state. Statutory provisions establish procedures
for making that reimbursement. :

This bill would pfovide that no reimbursement is required by this act for a specified reason.

The people of the State of Californic do enact as Sollows:

SECTION.1. Article 5 (commencing with Section 44110) is added to Chapter 1 of Part 25
of the Education Code, to read:
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Article 5. Reporting by School Employees of Improper Governmental Activities

44110. This article shall be known and may be referred to as the Reporting by School
Employees of Improper Governmiental Activities Act. ' :

44111, It i8 the intent of the Legislature that school employees and other persons disclose,

to the extent not expressly prohibited by law, improper governmental activities. ‘
44112, For the purposes of this article, the following terms have the following meanings:

~ (a) “Employee” means & public school employee as defined in subdivision (j) of Section
* + 3640.1 of the Government Code. . : : ; S :

" (b) “Illegal order” means any directive to violét_é of éss-ist"ﬁl"i}iolﬁtih'g a federal - étéfe,. or
local law, rule, or regulation or an order to work or cause others to work in conditions outside -
of their line of duty that would unreasonably threaten the health or safety of employees or the

public. , :

(¢) “Improper governmental activity” means an activity by a public school agency or-by an
employee that is undertaken in the performance of the employee's official duties, whether or
not that activity is within the scope of his or her employment, and that meets either of the
following descriptions:

(1) The activity violates a state or federal law or regulation, including, but not limited to,
corruption, malfeasance, bribery, theft of government property, fraudulent claims, fraud,
coercion, conversion, malicious prosecution, misuse ‘of government property, or willful omis-
sion-to perform duty. '

(2) The activity is economically wasteful or involves gross' misconduct, incompetency, or
inefficiency. . : ‘

(d) “Person” means any individual, corporation, trust, association, any state or local
government, or any agency or instrumentality of any of the foregoing.

(e) “Protected disclosure” means 2 good faith communication that discloses or demon-
strates an intention to disclose information that may evidence either of the following:

(1) An impropér governmental activity,

(2) Any condition that may significantly threaten the health or safety of employees or the
public if the disclosure or intention to disclose was made for the purpose of remedying that
condition, ' : :

(f) “Public school employer” has the same meaning as in subdivision (k) of Section 8540.1 of
the Government Code., ‘ ,

44113. (a) An employee may not directly or indirectly use or attempt to use the official
authority or influence of the employee for the purpose of intimidating, threatening, coercing,
commanding, or atiempting to intimidate, threaten, coerce, or command any person for the
purpose of interfering with the right of that person to disclose to an official agent matters
within the scope of this article. ' )

(b) For the purpose of subdivision (a), “use of official authority or infiuence” includes

" promising to confer or conferring any benefit; affecting or threatening to affect any reprisal;

or taking, directing others to take, recommending, processing, or approving any personnel

action, including, but not limited to appointment, promotion, transfer, assignment, perfor-
‘mance evaluation, suspension, or other disciplinary action. : ' ’

() For the purpose of subdivision (a), “official agent” includes a school administrator,

member of the governing board of s school distriet or county board of education, county

superintendent of schools, or the Superintendent of Public Instruction.

(d) An employee who violates subdivision (a) may be liable in an action for civil damages
brought against the employee by the offended party.

(e) Nothing in this section shall be construed to authorize an individual to disclose
information otherwise prohibited by or under law. )

44114. (a) A public school employee or applicant for employment with a public school
employer who files a written complaint with his or her supervisor, a school administrator, or
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" the public schoal employer alleging actual or attempted acts of reprisal, retaliation, threats,
coercion, or similar improper acts prohibited by Section 44118 for having disclosed improper
governmental activities- or for refusing to obey an illegal order may also file a copy of the
‘written complaint with the local law ‘enforcement agency together with a sworn statement
that the contents of the written complaint are true, or are believed by the affiant to be true,
_ under penalty of perjury. The complaint filed with the local law enforcement agency shall be

filed within 12 months of the most recent act of reprisal that is the subject of the complaint.

{(b) A person Who mteﬁﬁonally' engages in acts of reprisal, retaliation, thréats, coercion, or
- similar acts against a public school employee or applicant for employment with a public school
employer for having made a protected disclosure is .subject to a fine not to exceed ten

thousand dollars ($10,000) and imprisonment in the county jail for 4 period not o exceed one

.. year. Any public school employee, officer, or administrator who intentionally-engages in. that

eonduct shall also be subject to discipline by the public school employer. If no adverse action
ig instituted by the public school employer, and it is determined that there is reasonable cause
to believe that an act of reprisal, retaliation, threats, coercion, or similar acts prohibited by
Section 44113, the local law enforcement agency may report the nature and details of the

activity to the governing board of the school district or county board of education, as
appropriate.

.(¢) In addition to all other penalties provided by law, a person who intentionally engages in
acts of reprisal, retaliation, threats, coercion, or similar acts against a public school employee
or applicant for employment with a public school employer for having made a protected
disclosure shall be liable in an action for damages brought against him ar her by the injured
party. Punitive damages may be awarded by the court where the acts of the offending party
are proven to'be malicious. Where liability has been establithed, the injured party shall also
be entitled to reasonable attorney's fees as provided by law. However, an action for damages
‘shall not be available to the injured party unless the injured party has first filed & complaint
with the local law enforcement: agency. : : ‘ -

- (d) This section-is not intended to prevent a public school employer, school administrator,
or supervisor from taking, failing to take, directing others to take, recommending, or
approving a personnel action with respect to a public schoel employee or applicant for
employment with a public school employer if the public school employer, school administrator,

_or supervisor reasonably believes the action or inaction is justified on the basis of evidence
separate and apart from the fact that the person has made a protected disclosure as defined
in subdivision-(e) of Section 44112. ' :

{e) In any civil action or administrative proceeding, once it has been demonstrated by a
preponderance of evidence that an activity protected by this article was a contiibuting factor
in the alleged retaliation against-a former, current, or prospective public school employee, the
burden of proof shall be on the supervisor, school administrator, or public achool employer to
demonstrate-by clear and convincing evidence that the alleged action would have oceurred for
Jegitimate, independent reasons even if the public school employee had not engaged in
protected disclosures or refused an iliegal order. If the supervisor, school administrator, or
public school employer fails to meet-this. burden of proof in an adverse action against the
public school employee :in any administrative review, challenge, or adjudication in which
retaliation has been demonstrated to be a contributing factor, the public school employee shall
have a complete affirmative defense in the adverse action. ‘

(f) Nothing in this article shall be deemed to diminish the rights, privileges, or remedies of

a public school employee under any other federal or state law or under an employment

contract or collective bargaining agreement.

(g) If the provisions of this section are in conflict with the provisions of a memorandum of
understanding reached pursuant to Chapter 10.7 (commencing with Section 8540) of Division
4 of Title 1 of the Government Code, the memorandum of understanding ghall be controlling
without further legislative action. ' '

SEC.2. Article 6 (commencing with Section 87160) is added to Chapter 1 of Part 61 of the
Education Code, to read: ' '
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Article 8. Reporting by Community College Employees
of Improper Governmental Activities

87160. This article shall be known and may be referred-to as the Reporting by Communi-
* ty College Employees of Impljoper Govgrnmenta.l Activities Act. ’

87161. It is the intent of the.Legislature that community college employees and other
. persons_ disclose, to the extent: not expressly prohibited by law, improper governmental A
" activities. : o - o L

87162. For the purposes of this article, the following terms have the following meanings:

U (a) “Employée” means & public school employee as defined in subdivision (j) of Section
3540.1 of the Government Code as construed. to include community. college employees.

(b) “Tllegal order” means any directive to violate or assist in violating a federal, state, or
local law, rule, or regulation or an order to work or eause others to work in conditions outside
of their line of duty that would unreasonably threaten the health or safety of employees or the
public. - '

(¢) “Improper governmental activity” means an activity by a community college or by an
employee that is undertaken in the performance of the employee’s official duties, whether or
not that activity is within the scope of his or her employment, and that meets either of the
following deseriptions: .

(1) The activity violates a state or federal law or regulation, including,-but not limited to,
corruption, malfeasance, bribery, theft of government property, fraudulent claims, fraud,
coercion, conversion, malicious prosecution, misuse of government property, or willful omis-
sion to perform duty. '
~ (2) The activity is economically wasteful or involves. gross misconduct, incompetency, or
inefficiency. » . ' : .

(d) “Person” means any individual, corporation, trust, association, any state or local
government, or any agency or instrumentality of any of the foregoing. -

(e) “Protected disclosure” means .a good faith communication that discloses or demon-
strates an intention to: disclose information that may evidence either of the following:

(1) An jmproper governmental activity. ‘

(2) Any condition that may significantly threaten the health or safety of employees or the
public if the disclosure or intention to disclose was made for the purpose of remedying that
condition, : :

() “Public school employer’i has the same meaning as in subdivision (k) of Section 3540.1 of
the Government ‘Code as construed to include community college districts.

87163. (a) An employee may not directly or indirectly use or attempt to use the official
authority or influence of the employee for the purpose of intimidating, threatening, coercing,
commanding, or attempting to intimidate, threaten, coerce, or command any person for the
purpose of interfering with the right of that person to disclose to an official agent matters
within the scope of this article. -

(b) For the purpose of subdivision (a), “use of official authority or influence” includes
promising to confer or conferring any benefit; affecting or threatening to affect any reprisal;
or taking, directing others to take, recommending, processing, or approving any personnel
action, including, but not limited to appointment, promotion, transfer, assignment, perfor-
mance evaluation, suspension, or other disciplinary action.

(c) For the purpose of subdivision (a), “official agent” includes a community college
administrator, member of the governing board of a community college district, or the
Chancellor of the California Community Colleges. :

{d) An employee who violates subdivision (a) may be liable in an action for civil damages
brought against the employee by the offended party.

(e) Nothing in this section shall be construed to authorize an individual to disclose
information otherwise prohibited by or under law. :
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87164, (a) An employee or applicant for employment with a2 public sehool employer who
files 2 written complaint with his or-her supervisor, a community eollege administrator, or the
public school employer alleging actual or attempted acts of reprisal, retaliation, threats,
coercion, or similar improper acts prohibited by Section 87163 for having. disclosed improper
" governmental activities or for refusing to obey an illegal order may also file a copy of the
written complaint with the local-law enforcement agency, together with 'a sworn statement

" . that the contents of the written complaint are true, or are.believed by the affiant to be true, - . .
under penalty of perjury. - The complaint filed with the local law enforcement agency ghallbe . . .

- filed within 12 months of the most recent act of reprisal that is the subject of the complaint.

~ (b) A person who intentionally engages in acts of reprisal, retaliation, threats, coercion, or

gimilar acts against an employee or applicant for. employment with a public school emplayer
for having made a protected disclosure is subject to 2 fine not to exceed ten theusand dollars
($10,000) and imprisonment in the county jail for a period not to exceed one year. An
employee, officer, or administrator who intentionally engages in that conduct ghall also be
subject to discipline by the public school employer. If no adverse action is instituted by the
public school employer, and it is determined that there is reasonable cause fo believe that an
act of reprisal, retaliation, threats, coercion, or similar acts prohibited by Section 87168, the
local law enforcement agency may report the nature and details of the activity to the
governing board of the community college district. :

(¢) In addition to all other penalties provided by law, a person who intentionally engages in
acts of reprisal, retaliation, threats, coercion, or similar acts against an employee or applicant
for employment with a public school employer for having made 2 protected disclosure ghall be
liable in an action for damages brought against him or her by the injured party. Punitive
fdamages may be awarded by the court where the acts of the offending party are proven to be
malicions. Where liability has been established, the injured party shall also be. entitled to
reasonable attorney’s fees as provided by law. However, an. action for damages shall not be
available to the injured party unless the injured party has first filed a complaint with the local
law enforcement agency. .

(d) This section is not intended to prevent a public school employer, gchool administrator,
or supervisor from taking, failing to take, directing others to take, recommending, or
approving a personnel action with respect to an.employee or applicant for employment with a
public school” employer if the public school employer, school administrator, or supervisor
reasonably believes an action or inaction is justified on the ‘basis- of evidence separate and
apart from the fact that the person has made a protected disclosure as defined in subdivision
«(e) of Section 87162.

(e) In any civil action or administrative proceeding, once it has been demonstrated by a
preponderance of evidence that an activity protected by this article was 2 contributing factor
in the alleged retaliation against a former, current, or prospective employee, the burden of
proof shall be on the supervisor, school administrator, or public school employer to demon-
strate by clear and convincing evidence that the alleged action would have occurred for

legitimate, independent reasons even if the employee had not engaged in protected disclo-,

qures or refused an illegal order. If the supervisor, school administrator, or public school
employer fails to meet this burden of proof in an adverse action against the employee in any
administrative review, challenge, or adjudication in which retaliation has been demonstrated
to be a contributing factor, the employee shall have a complete affirmative defense in the
adverse action.

(f) Nothing in this article shall be deemed to diminish the rights, privilegefs, or remedies of
an employee under any other federal or state law or under an employment contract or
collective bargaining agreement.

(g) If the provisions of this section are in conflict with the provisions of a memorandum of
understanding reached pursuant to Chapter 10.7 (commencing with Section 3540) of Division
4 of Title 1 of the Government Code, the memorandum of understanding shall be controlling
without further legislative action.

SEC. 8. Nothing in this act is intended to supersede or limit the application of the
privilege of subdivision (b) of Section 47 of the -Civil Code to informants and proceedings
condncted pursuant to Article 3 (commencing with Section 8547) of Chapter 6.5 of Division 1
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of Title 2 of the Government Code, as confirmed in Braun v. Burean of State- Audits (1998) 67

Cal.App.4th 1382. ,

SEC. 4. No reimbursement is required by this act pﬁrsuant to Section 6 of Article XIII B.

of the California Constitution because the only costs that may be incurred by a local agency
or school district will be incurred becanse this act creates a new crime or infraction,

- -eliminates a crime or inifraction, or changes the penalty for a crime or infraction, within the -
meaning of Section 17666 of the Government Code, or changes the definition of a crime mthm

the meaning of Section 6 of Article XIII B of the California ‘Constitution. =
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§ 44110, Short title

This article shall be known and may be referred to as the’'Reporting by School Employees of Improper
Governmental Activities Act.
(Added by Stats.2000, c. 581 (AB.2472), § 1.)

§ 44111 i.egislative intent

1t is the intent of the Legislature that school employees and other persons disclose, to the extent—,ﬁot
ea_xp;'essly prohibited by law, improper goverpmental activitien, :
(Added by Stats.2000, e. 531 (AB.2472), § L) -

§ 4112, Definitions .
" For the purposes of this article, the fouuwing terms have the following meam'hgs:
(2) “Employes” means a public school employee as defined in aubdivision (j) of Section 3540.1 of the

" Government Code. \ i
(b) “Tlegal order” means any directive to viclate or assist in violating a federal, state, or local Jaw, rule,

or regulation or an order to work or cause others to work in conditions outside of their line of duty that -

would unreasonably threaten the health or safaty of employees or the public.

“(e) “I.mpropér governmental activity” means an activity by a public school agency or by an employes
that is undertaken in the performance of the employee's official duties, whether or not that activity is
within the scope of his or her employment, and that meets aither of the following descriptions:

(1) The activity ‘violates a state or federal law or regulation, including, but not limited to, corruption,
malfeasance, - bribery, theft of government property, fraudulent claims, fraund, coercion, conversion,
malicious prosecution, misuse of government property, or willful omission to perform duty.

(2) The activity is economically wasteful or involves groes misconduct, incompetency, or inefficiency.

(d) “Person” means any individual, corporation, trust, association, any state or local government, or
any agency or instrumentality of any of the foregoing. :

(e) “Protected disclosure” means & good faith communication that discloses or demonstrates an
intention to disclose information that may evidence either of the following: C

(1) An improper governmental activity, .

_ (2) Any condition that may significantly threaten the health or gafety of employees or the public if the
disclosure or intention to disclose was made for the purposs of remedying that condition.

(fj “Public school employer” has the same meaning as in subdivision (k) of Section 3540.1 of the
Government Code. ) :

(Added by Stats.2000, ¢. 631 (A.B.2472), § 1) |

§ 44113. Use or attempt to use official suthority or influence to interfere with protected disclo-
gures; prohibitions; civil Hability :

(8) An employee may not directly or indirectly use or attempt to use the official authority or influence
pf :hhc.a employee for the purpose of intimidating, threatening, coercing, commanding, or attempting to
intimidate, threaten, coerce, or command any person for the purpose of interfering with the right of that
person to discloge to an official agent matters within the scope of this article,

(b) For the purpose of subdivision (s), “use of official authority or influence” includes promising to
confer or confarring any benefit; affecting or threatening to affect any reprisal; or taking, directing
othex:s {0 taks, recommending, processing, or approving any personnel action, including, but not limnited to
apgomtment, promotion, transfer, assignment, performance evaluation, suspension, or other disciplinary
action, : .

(¢) For the purpose of subdivision (a), “official agent” includes a school administrator, member of the
governing board of a school distriet or county board of education, county superintendent of achools, or the
Superintendent of Public Instruction. ) ’

_(d) An employee who violates subdivision (a) may be liable in an action for civil damages brought
against the employee by the offended party.

(e) l\_Iothhlg in this section shall be construed to authorize an individual to disclose information
otherwise prohibited by or under law.

(Added by Stats.2000, c. 531 (A.B.2472), § 1.)
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,§'4'41..14. Written complaints; filing with local law enforcement agency; penalties; other rights

. , and remedies : .
* (a) A. public school employee or applicant for employment with a publie school employer who files 2
written complaint with his or her supervisor, a school - administrator, or the public school employer
alleging actual or attempted acts of reprisdl, retaliation, threats, coercion, or gimilar improper acts

" prohibited by Saction 44113 for having disclosed improper governmental activities or for refusing to obey

an fllegal order may also file a copy of the written complaint with the local law enforcement agency

- together with & sworn statement that the contents of the written complaint are true, or are believed by -
the affiant to be trus, under penalty of perjury.. The complaint filed with the local law enforcement - -

agency shall be filed within 12 months of the most- recent ach of reprisal that is the subject of the
complaint. . o .
() A person who intentionally engages in acts of reprisal, retaliation, threats, coercion, or similar acts
against 2 public school employae or applicant for employment with & public school employer for having
made @ protected disclosure is subject to 2 fine not fo axceed ten thousand -dollars ($10,000) and

imprisonment in the county jail for a period not to exceed one year. Any public school employee, officar, -

or administrator who intentionally engages in that conduct shall also be subject to discipline by the publ_ie

achool employer. If no adverse action is instituted by the public school employer * % % and it is
determined that there is reasonable cause to balieve-that an act of reprisal, retaliation, threats, coercion,
or similar acts prohibited by Section 44113 peenrrad, the local law enforcement agency may raport the
nature and details of the activity to the governing hoard of the aschool district or county board of
education, as appropriate. : S : .

(¢) In addition to all other penalties provided by law, a person who intentionally engages in acts of
reprisal, refaliation, threats, coarcion, or similar acts against a public school employee or applicant for
employment with a public school ‘smployer for having made'a protected disclosure shall be lable in an
action for damages brought against him or her by the injured party. Punitive damages may be awarded
by the court where the acts of the offending party are proven to be malicious. Where liability has been
established, the injured party shall algo be entitled to reasonable attorney’s fees as provided by law.
However, an action for damages shall not be available to the injured party unless the injured party has
fivst filed 2 complaint with the local law enforcement agency.

(d) This section is not intended to prevent a public school employer, school admiristrator, or sitpervisor’

from taking, failing to take, directing others to take, recommending, or approving a personnel action with
respect to a public school employee or applicant for employment with a public schaol employer if the
public school employer, school admirnistrator, or supervisor reasonably believes the action or inaction is

justified on the basis of evidence separate and apart from the fact that the peraon has made a protected

disclosure as defined in subdivision (e) of Section 44112.

(e) Inany civil action or administrative proceeding, once it has been demonstrated by a preponderance
of evidence that an activity protected by this article was a contributing factor in the alleged retaliation
against a former, current, or prospective public school employee, the burden of proof shall be on the
supervisor, school administrator, or public achool employer to demonstrate by clear and convincing
evidence that the alleged action wonld have oceurred for legitimate, independent.reasons even if the
public school employee had not engaged in protected disclosures or refused an illegal order. If the
supervisor, school administrator, or public sehool employer fails to meet this burden of proof in an
adverse action against the public school employee, in any adminisfrative review, challenge, or adjudication
in which retaliation has been demonstrated to be 2 contributing factor, the public school employee shall
have a complete affirmative defense in the adverse action. . .

{f) Nothing in this article shall be dasmed to diminish the rights, privileges, or remedies of & publié"

school employee under any other federal or state law or under an employment contract or collective
bargaining agreement.

(g) If the provisions of this section are in conflict with the provisions of a memorandum of understand-
ing reached pursuant to Chapter 10.7 (commencing with Section 3540) of Division 4 of Title 1 of the
Government Code, the memorandum -of understanding shall be controlling without further legislative
action. . '

{Added by Stats.2000, c. 531 (AB.2472), § L Amended by Stats.2001, c. 169 (S.B.662), § 68)
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This article shall be known and may be referred to as the Reporting by

Community College Employees of Improper Governmental Activities Act.

(Added by Stats.2000, c. 531 (A.B.2472), § 2.)

§ 87161 Leglslatwe intent -

‘It is the 1ntent of the Legislature that commumty college employees and other-
- persons disclose, to the extent.not expressly prohibited by law, 1mproper
" governmental activities. :

(Added by Stats.2000, c. 531 (A.B.2472), § 2.)

§ 87162. Definitions .
For the purposes of this article, the followmg terms have the following
meanings:

(a) * Employee‘ means a public school employee as defined in subdivision (j)
of Section 3540.1 of the Government Code as construed to include commumty
college employees,

(b) “Illegal order” means any directive to v1olate or assist in violating a

federal, state, or local law, rule, or regulation or an order to work or cause -

others to work in conditions outside of their line of duty that would unreason-
ably threaten the health or safety of employees or the public.

(c) "Improper governmental activity” means an activity by a.community
college or by an employee that is undertaken in the performance of the
employee's official duties, whether or not that activity is within the scope of his
or her employment, and that meets either of the following descriptions:

(1) The activity violates a state or federal law or regulation, including, but
not limited to, corruption, malfeasance, bribery, theft of government property,
fraudulent claims, -fraud, coercion, conversion, malicious prosecution, misuse
of government property, or willful omission to perform duty.

(2) The activity is economically wasteful or involves gross misconduct, in-

competency, or inefficiency.

(d) "Person” means any individual, corporation, trust, association, any state
or local government, or any agency or instrumentality of any of the foregoing.
(e) “Protected disclosure” means a good faith communication that discloses
or demonstrates an intention to disclose: 1nforrnat10n that may evidence elther
of the followmg ‘

(1) An improper governmental activity.

(2) Any condition that may significantly threaten the health or safety of -

employees or the public if the disclosure or intention to disclose was made for-
the purpose of remedying that condition.

() ““Public school employer’’ has the same meaning as in subdivision (k) of
Section 3540.1 of the Government Code as construed to include community
college districts.

(Added by Stats.2000, ¢. 531 (A.B.2472), § 2.)
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| '§ 87163. Use or attempt to use official authority or influence. to interfere
with protected disclosures; prohibitions; -civil liability
" (a) An employee may not directly or indirectly use or attempt to use the
official -authority .or influence of the employee for the purpose of intimidating, -
threatening, coercing, commanding, or attempting to ‘intimidate, threaten,
coerce, or command any person for the purpose of interfering with the right of
that person to disclose to an official agent matters within the scope of this
l article. . ‘ S '
(b) For the purpose of subdivision (a), “use of official authority or influence”
includes promising to confer or conferring any benefit; affecting or threatening
to affect any reprisal; or taking, directing others to take, recommending,
processing, or approving any personnel action, including, but not limited to
i appointment, promotion, transfer, assignment, performance evaluation, suspen-
sion, or other disciplinary action.
(c) For the purpose of subdivision (a), “official agent” includes a community
college, administrator, member of the governing board of a community college
district, or the Chancellor of the California Community Colleges.

(d) An employee who violates subdivision (a) may be liable in an action for
" civil damages brought against the employee by the offended party.
' (e) Nothing in this section shall be construed to authorize an individual to
disclose information.otherwise prohibited by or under law. '
(Added by Stats.2000, ¢, 531 (A.B.2472), § 2.)
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§ 87164 Written complaints; filing with local law enforcement aéency; penalties; other rights
- andremedies : ST e
(8 An, employea or applicant for employment with a public school employer who files 2 written

complaint with-his or her Supervisor, -a community college administrator, or-the piblic school employer
alleging actual or attempted acts of reprisal, retaliation, threats, coercion, or similar improper acts

prohibited by Section 87163 for having- disclosed improper governmental activities or for refusing to obey -

an illegal order.may also file a copy of the written complaint with the local law enforcement agency,

- together with a sworn statement that the contents of the written complaint are true, or are believed by
the affiant to be true, under penalty of perjury,  The complaint ‘filed with the local ldw enforcement .

agency shall be filed within 12 months of the most recent act. of reprisal that is the subject of the
complaint. PR : - o T

(b) A person who'intentionally engages in acts of reprisal, retaliation, threats, coercion, or similar acts
_against an employee or applicant for employment with a public school employer for having made 4
protectad disclosure is subject to. & fine not to exceed ten thousand dollars ($10,000) and imprisonment in
the county jail for a period not to excesd one- year, . An employee, officer, or administrator who
intentionally engages in that conduet shall also be subject to discipline by the public school employer. I
no adverse action is instituted by the public school employer,iand it i8 détermined that there is reasonable
cause to believe.that an.act of ieprisal, retaliation, threats, coercion, or, similar acts prohibited by Section
B7163, the local law enforcement. agency may report the nattire and details of the activity to the governing
board of the community college district. . . . TS .

" (e)(1) The State -Personnel Board shall initiate a hearing or'invéstigation of 4 written complant. of

réprigal- or retaliation as prphibited by’ Section 87163 ‘within 10 working days of its submission.” The .
_executive officer. of the State Personnel Board shall complete findings, of the hearing or.investigation

within- 60 working daya.thereafter, and shall provide a copy of the findings tp.the complaining empioyes
or applicant, ‘for employment with a_ public school employer and to the apprdpriate SUPErVisors,
sdministrator, or employer. This hearing shall be conducted in aceordance with Section 186712 of the
Goverriment Code, this part, and the rules of practice and rocediiFé” of the Stats-Parsonnel’ Board.
When the allegations contained in‘ a complaint of reprisal or vetalintion ‘are the same.as, or sumilar t,
those contained in another ‘appeal, the executive’ officer ‘may -consolidate ‘the ‘appeals into the most
appropriaste format. In these cases, the time limits described in this paragraph shall not apply.

(2) Notwithstanding Section 18671.2 of the Government dee', fio costs asdociated ‘with hearings of the

State Personnel Board conducted pursuant to

employee, or With whom the complaining applicant for: employment has filed his'or her-employmierit-
applieation. | - EE R : . . . - ”

(@) I.f:the fmdmgs of ﬁ.lé‘_e).c'ecuﬁvé .Bfﬁqef of: the State Pérsdr:-r:x'leal”}?bar&jéétifortﬁ acts of -‘all'e'géd )
misconduct by the superviser, community college administrator; or public schoel employer, the Buperyi-
gor, administrator, or employer may request & hearing before the State Personnel Board regarding the -

findings of the executive officer.” The request for*haring and any subsequent determination by the
board shall be made in accordance with the board’s usual rules governing appeals, héarings, investiga-
tions, and disciplinary proceedings. ’ R . . .o -

(e).If, after the hearing, the State Personmel.Board .determines that a wiolation of Section 87163 :
oceurred, or if no hearing is requested and the findings of the executive officer conclude that improper !
activity has occurred, the board may-ofdér ny- appropriate relief, including, but not limited to, .
reinstatement, back pay, restoration of lost pervice credit if appropriate, and the expungement of any _
adverse records of the ‘employee or applicafitifor employment with 2 public school employer whoiwag the

I el EL T

subject of the dllegad acts of misconduct prohibited by Se@tic'ir}'_’B.’?IB?{."_ SEAE

(f) Wheriever the State Persbﬂii_é'i Board determines. that.a supervisor, commumt;y g;bﬁéﬁe administra-

tor, or public school employer has violated Section 87163, it shall:eanse-an entry to that effect to be made

in the supervisor's, community college administrator's, or public school employer’s official personnel .

records: . .

{g) In order for the Governcr and the Legislature to determine the need_to continue or modify
pérsunngl procediirds a8 théy relatéito ‘the'investiations OF reprisals o vefatintiors fort the' disclbtire 6f
information by employees, the State Persoffiel'Beard; by Jufiei30'of eaéhyear, shall subniit: 2 report to
the Governor.and the Legislature regarding complaints filed, hearings held, and legal actions taken
pursuant to this section. RV AL I X P . )

Ea

(h) In addition to all other peha.lties provided by laW; aperson-who ‘inténtﬁ@haﬂsﬂsengdgés-i_n-.hcﬁs of
" reprisal, retaliation, threats, coercion, or similar acts against an employee or applicant-fof employment

State Persormel Board.conducted pursuant to. paragraph (1) shall be charged to the board of governors. -

arapFaph 1) shall bes charged - direcily to'the community college district that employs-the: complaining - -
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with.a public school-employer. for- having: made a protected . disclogure- shall ‘be lisble in.an action- for
damages brought against him or her by the injured party.. Punitive damages may be:awarded by the
court where the acts- of the offending ‘party are proven to be malicions, Where liability-has been
- established, the injured party shall also be entitled to reasonable -attorney’s fees as provided by law.
. Howaver, an action for.damages shall not be -available to-the injured party unless the injured party has
. first filed & complaint with the local law enforcement agency. Nothing in this subdivision requires an
injured party to file a complaint with the State Personne] Board prior to seeking relief for damages in a
court of law. - oo T . .o e . b
(i) This section is not interided to pravent a publie school employer, school administrator, or supervisor
from taking, failing to take, directing others to take, recommending, or approving a personnel action with
respect to an employee or applicant for employment with a public school employer if the public school
“employer, school administrator, or supervisor reasonably believes an actionr or inaction is justified on the
basis of evidence separate and apart from the fact that the person has'made-a protected disclosure as
defined in subdivision (g) of Section 87162.. ) ) .
() In any civil action or administrative proceeding, once it has been demonsirated by 2 preponderance
'of ‘evidence ‘that 'an activity protected by this article was a contributing factor in the alleged retaliation
 againat a former, current, or prospective employee, the burden of proof shall be-on the superviser, school
administrator, or public school employer to demonstrate by clear and convincing evidence that the alleged

" “:nation would have oceurred for legitimate, independent reasons even if the employee had not engaged in

protetted disclosures or refused an illegal order. If the supervisor, achool administrator, or-public schosl
employer fails to meet this birden of proof in an adverse action against the employee in any
administrative review, challenge, or adjudication in which retaliation has been demonstrated to-be a
_contributing factor, the. employee shall have a complete. affirmative defenss "in the adverse action.
. % (k) Nothing in this- article shall’ be" deemed: to diminish’ the rights, privileges, ‘or remedies ‘of an
-employée under any other federal or state law or under an employment contract dr collective bargaining
. -agréement. - e e AN R T

. (1Y If the provisions ofthlssectmn are iii'qdr{ﬂic@.vﬁth the pi-pvisidhé éf a-mémoraxicium-of understand-
ing Teached pursuant to Chapter 10.7 (commencing with.Section 35640) :of Division .4 of Title 1 of the
Government Code, the memorandum -of understanding shall be controlling without further legislative

action, ;. i .
(Amended by Stats.2002, c. 81 (A.B.2034), § 1)
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Mr. Jim Spano
State Controller's Office (B-08) Tel: (916) 323-5849
Division of Audits

300 Capitol Mall, Suite 518 Fax:  (916) 327-0832
Sacramento, CA 95814 N

Mr. Keith B. Petersen : Claimant Representative
SixTen & Associat_es ;rek (858) 514-8605
5252 Balboa Avenue, Suite 900

San Diego, CA 92117 Fax:  (858) 514-8645

Mr. Robert Miyashiro

Education Mandated Cost Network - Tel:  (916) 446-7517
1121 L Street, Suite 1060
Sacramento, CA 95814 . Fax:  (916) 446-2011

Ms. Harmeet Barkschat

Mandate Resource Senices ' Tel:  (916) 727-1350
5325 Eilkhorn Biwvd. #307
Sacramento, CA 95842 Fax: (916) 727-1734

Ms. Sandy Reynolds

Reynolds Consulting Group, Inc. .TeI: (951)'303_3034
P.O. Box 894059 L
" Temecula, CA 92589 Fax: .(951) 303-6607

Mr. Arthur Palkowitz

San Diego Unified School District Tel: (619) 725-7785
Office of Resource Development : :
4100 Normal Street, Room 3209 » Fax:  (619) 725-7564

San Diego, CA 92103-8363
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Mr. Steve Smith

Steve Smith Enterpriées. Inc. Tel: (916) 216-4435
3323 Watt Avenue #291

Sacramento, CA 95821 Fax:  (916) 972-0873

Mr. Steve Shields

Shields Consulting Group, Inc. S  Tel:  (916)454-7310 .
1536 36th Street o . L
Sacramento, CA 95816 S L - Fax:  (916) 454-7312

Ms. Beth Hunter

Centration, Inc. | Tel:  (866) 481-2621°
8570 Utica Awvenue, Suite 100 ' : : : -
‘Rancho Cucamonga, CA 91730 o Fax: -(866)481-2682

Ms. Carol Bingham

California Department of Education (E-08) ' Tel:  (916) 324-4728
Fiscal Policy Division

1430 N Strest, Suite 5602 Fax: (916) 319-0116
Sacramernito, CA 95814 .

Mr. Frederick E. Harris

California Community Colleges Tel: (916) 322-4005
Chancellor's Office (G-01) ‘ :
1102 Q Street, Suite 300 Fax:  (916) 323-8245

Sacramento, CA 95814-6549

Mr. Thomas J. Donner Claimant

Santa Monica Community College District , Tel: (310) 434-4201
1900 Pico Biwd. , :
Santa Monica, CA 90405-1628 Fax:  (310) 434-8200

Wir. David E. Sonbner

. SCfibnei' COHSUIting Group, Inc. Tel: (916) 022.2636
3840 Rosin Court, Suite 190 «
Sacramento, CA 95834 Fax: (916) 922-2719

Mr. Joe Rombold

'School Innovations & Adwocacy ‘ Tel: (916) 869-5116
11130 Sun Center Drive, Suite 100 ’
Rancho Cordova, CA 95670 , Fax:  (888) 487-6441

Mr. David Cichella

California School Management Group - _ Tel: (209) 834-0556
1111 E Street .
Tracy, CA 85376 , Fax:  (209) 834-0087
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Ms. Ginny Brummels

State Controller's Office (B-OS) ‘ Tel: (916) 324-0256
Division of Accounting & Reporting
3301 C Street, Suite 500 , v Fax: (916) 323-6527

Sacramento, CA 95816

Ms. Jeannie Oropeza

Department of Finance (A-15) S Tel:  (916) ,445-0328 _
- Education Systems Unit- =~ o . .
. 915 L Street, 7th Floor - L ) - Fax:  (916) 323-9530

Sacramento, CA. 95814

Ms. Susan Geanacou

Department of Finance (A-15) N 7 Tel  (916) 445-3274
915 L Street, Suite 1190 i
Sacramento, CA 95814 ' Fax: (916) 324-4888

Mr. J. Bradley Burgess

- Public Resource Management Group Tel:  (916) 677-4233
1380 Lead Hill Boulevard, Suite #106

Roseuville, CA 95661 Fax:  (916) 677-2283

Mr. Floyd Shimomura

State Personnel Board (E-09) Tel:
801 Capitol Mall, Room 150 :
Sacramento, CA 95814 Fax: (916) 653-1028
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