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ITEM 11
TEST CLAIM
_—— FINAL STAFF ANALYSIS. —==="""—~
P D2t

Jucation Code Sections 44110 é@l 487160 - 87164 \

T—— ____ Statutes.2000-Chiapter 531
Statutes 2001, Chapter 159
Statutes 2001, Chapter 416
Statutes 2002, Chagpter 81

Reporting Improper Governmental Activities (02-TC-24)
San Juan Unified School District and Santa Monica Community College District, Claimants

EXECUTIVE SUMMARY
Background

This test claim addresses the procedures used to protect kindergarten through 12 grade (K-12)
and community college employees and applicants for employment from employees, officers, or
administrators who intentionally engage in acts of reprisal, or coercion against an employee or
applicant for employment who has disclosed improper governmental activity of the employer.

In these circumstances, the test claim statutes, allow K-12 and community college employees or
applicants for employment to file a complaint with local law enforcement agencies. Supervisors,
administrators, or employers that have been found to have engaged in retaliatory or coercive

activities are subject to disciplinary actions, civil apd crimin 'abi,l')t‘ie , and pupitive d ._a'_%e
In any civil action or administrative proceeding'fﬁgl"ﬁ%%lh rdeldy ?’M% v\}hﬁ al
employee or applicant Tor employment can show by a prependerance of evidence that the
employee or applicant’s whistleblowing was a contributing factor in the supervisor,
administrator, cr employer’s alleged actions. The supervisor, administrator, or employer then
must show by clear and convincing evidence that his/her actions were taken for legitimate and
independent reasons. Community college employees and applicants for employment are
provided the additional protection of being allowed to file their complaint with the State
Personnel Board, which then must conduct a hearing or investigation to investigale and remedy
these complaints.

Claimants contend that the test claim statutes impose new requirements on K-12 school districts
and community college districts resulting in increased costs. These new requirements include:
(1) establishing policies and procedures; (2) receiving, filing, and maintaining written
complaints; (3)investigating or cooperating with law enforcement investigations; (4) disciplining
employees, officers, or administrators found to have engaged in retaliatory activities; (5)
responding, appearing and defending in any civil action; and (6) paying any court ordered
damages. In addition, claimants assert that the test claim statutes impose activities on
community college districts associated with a State Personnel Board hearing or investigation
initiated by a community college employee or applicant for employment. As a result, claimants
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assert the test claim statutes constitute a reimbursable state-mandated program within the
meaning of article XIII B, section § of the California Constitution.

The California Community Colleges, Chancellor’s Office (Chancellor’s Office) asserts that
claimants are possibly entitled to reimbursement for activities associated with the State Perscnnel
Board hearings and orders made in the course of those hearings, because prior to the enactment
of the test claim statutes there was no requirement for a State Personnel Board hearing in
community college whistleblower cases.

The Department of Finance (Finance) argues that the test claim statutes do not constitute a
reimbursable state-mandated program for the following reasons: (1) the language of the test
claim statutes do not require the activities claimed; (2) the activities do not constitute a new
program or higher level of service, as they were required by existing law; and (3) collective
bargaining agreements are entered into voluntarily, and therefore, “any resulting costs incurred
by the district for activities which exceed those required by the Education Code would be
voluntary and are not reimbursable.”

Staff Findings

Staff finds that the plain language of Education Code sections 44110 — 44114 does not legally or
practically compel K-12 school districts to engage in any state-mandated activities, and thus,
these statutes do not constitute a state-mandated program subject to article XIII B, section 6 of
the California Constitution.

However, in regard to community college employees and applicants for employment, staff finds
that Education Code section 87164 imposes reimbursable state-mandated activities upon
community college districts relating to the State Personnel Board hearings required by Education
Code section 87164,

Conclusion

Staff concludes that Education Code section 87164, subdivisien (f), as added by Statutes 2001,
chapter 416, and subdivisions (c)(1), and (c¢)(2), as added and amended by Statutes 2002,
chapter 81, constitutes a reimbursable state-mandated program on community college districts
within the meaning of article XIII B, section 6 of the California Constitution, and Government
Code section 17514, for the following specific new activities when an employee or applicant for
employment files a complaint with the State Personnel Board:

¢ Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board. This includes serving the employee or applicant for employment
and the State Personnel Board with a written response 1o the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Ed. Code, § 87164,

subd. ()} 1)).

o Beginning January 1, 2003, pay for all costs associated with the State Personnel Board
hearing regarding a complaint filed by an employee or applicant for employment (Ed.
Code, § 87164, subd. (c)(2)).

e Beginning January 1, 2002, if the State Personnel Board finds that a supervisor, ‘
community college administrater, or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placing a
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copy of the State Personnel Board’s decision in that individual’s official personnel file

o (Ed. Code, § 87164, subd. ().

Staff further concludes that Education Code sections 44110 — 44114, as added and amended by
Statutes 2000, chapter 531, and Statutes 2001, chapter 159 do not impose any state-mandated

activities upon K-12 school districts and, thus, are not subject to article XIII B, section 6 of the
California Constitution.

Any other test claim statute and allegation not specifically approved above, does not impose a
reimbursable state-mandated program subject to article XI1I B, section 6 of the California
Constitution,

Recommendation

Staff recommends the Commission adopt this staff analysis and partially approve this test claim.
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STAFF ANALYSIS

Claimants

San Juan Unified School District and Santa Monica Community College District

Chronology

06/05/03 Claimants, San Juan Unified School District and Santa Monica
Community College District, file test claim with the Commission on State
Mandates (Commission)

06/19/03 Commission staff issues completeness letter and requests comments

07/08/03 The California Community Colleges, Chancellor’s Office {Chancellor’s
Office) and the Department of Finance (Finance) request extensions of
time for comments

07/08/03 Commission staff grants extension of time for comments to
August 18,2003

09/08/03 The Attorney General, on behalf of Finance, requests an extension of time
for comments

09/09/03 . Commission staff grants extension of time for comments to
October 8, 2003

10/23/03 The Attorney General, on behalf of Finance, requests an extension of time
for comments

10/24/03 Commission staff grants extension of time for comments to Q
December 18, 2003

10/31/03 Finance requests an extension of time for comments

11/07/03 Commission staff grants extension of time for comments to
February 7, 2004

02/18/04 Finance requests an extension of fime for comments

02/18/04 Commission staff grants extension of time for comments to May 18, 2004

03/16/04 The Chancellor’s Office files comments to the test claim

04/05/04 Claimants file response to comments by the Chancellor’s Office

06/14/04 Finance requests an extension of time for comments

06/14/04 Commission staff grants extension of time for comments to

"~ August 9, 2004

09/09/04 Finance requests an extension of time for comments

09/14/04 Commission staff grants extension of time for comments to
December 9, 2004

09/24/04 The Attorney General requests to be removed from the test claim mailing
list
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12/24/04 Finance requests an extension of time for comments

12/28/04 Commission staff grants extension of time for comments to March 9, 2005
03/15/05 Finance requests an extension of time for comments
03/17/05 Commission staff grants extension of time for comments to June 9, 2005
10/03/05 Commission staff grants extension of time for comments to
December 1, 2005
02/03/06 Finance requests an extension of time for comments
02/07/06 Commission staff grants extension of time for comments to April 3, 2006
03/13/07 Finance files comments to the test claim
03/22/07 Commission staff issues request for comments from the State Personnel
Board by April 23, 2007
04/23/07 The State Personnel Board files comments to the test claim
07/24/07 Commission staff issues draft staff analysis
08/14/07 Claimants file response to draft staff analysis
09/14/07 Commission staff issues final staff analysis
Background

This test claim addresses the procedures used to protect kindergarten through 12" grade (K-12)
and community college employecs and applicants for employment from employees, officers, or
administrators who intentionally engage in acts of reprisal, or coercion against an employee or
applicant for employment who has disclosed improper governmental activity of the employer.

Test Claim Statutes

The legislative intent behind the test claim statutes, Education Code sections 44110 -~ 44114 and
87160 — 87164, as added and amended in 2000, 2001, and 2002, is for K-12 and community
college employees' and applicants for employment to disclose improper governmental activities.
The test claim statutes define “improper governmental activities” as activities by an employee in
the performance of the employee’s official duties, whether within the scope of the employee’s
duties or not, that violates state or federal law or rcgulatlon or that is economlcally wasteful, or
involves gross mlsconduct incompetency, or inefficiency.’

The Legislature enacted Statutes 2000, chapter 531, adding Education Code sections 44110 —
44114 and 87160 — 87164, which adopted and adapted existing “whistleblower protection” laws
to apply to K-12 school districts and community college districts. These statutes create a crime

' Education Code section 44112, subdivision (a), defines employee as “any person employed by
any public school employer except persons elected by popular vote, persons appointed by the
Governor of this state, management employees, and confidential employees.” Education Code
section 87162, subdivision (a) construes this definition to include community college employees.

? Education Code sections 44112, subdivisions (c)(1) and (2}, and 87162, subdivisions (c)}(1) and
(2).
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and establish a personal cause of action against a person who engages in acts of reprisal,
retaliation, threats, or coercion toward a K-12 or community college employee or applicant for
employment for disclosing improper governmental activities.

Under the test claim statutes, K-12 and community college employees are prohibited from using
official autherity to influence, intimidate, threaten, or coerce any person for the purpose of
interfering with the right of that person to make a protected disclosure.? A K-12 or community
college employee or applicant for employment that files a written complaint with his/her
supervisor, school administrator, or employer alleging acts of reprisal, retaliation, threats, or
coercion for refusing to obey an illegal order or for disclosing improper governmental activities,
may also file a complaint with local law enforcement within 12 months of the most recent act of
reprisal that is the subject of the complaint. A person who intentionally engages in acts of
reprisal, retaliation, threats, or coercion is subject to the cr1mmal penalties of a fine up to $10,000
and 1mpnsonment for a period of no more than one year.” An employee, officer, or administrator
who engages In acts of reprisal, retaliation, threats, or coercion is also subject to discipline by
his/her employer.® If no disciplinary action is taken and it is determined that there is reasonable
cause 10 believe that an act of reprisal occurred, the local law enforcemcnt agency may report the
nature and details of the activity to the governing board of the district.”

In addition to criminal and administrative sanctions, a person who engages in acts of reprisal,
threats, or coercion, is liable for civil damages in an action brought against him/her.® A court
may also order punitive damages and reasonable attorney’s fees.” The test claim statutes define
“person” to include “any state or local government, or any agency or instrumentality of any of
the forgoing.”m As a result, K-12 school districts and community college districts are also
subject to a civil action for damages brought by an employee or applicant for employment under
the test claim statutes.

The test claim statutes also provide a shift in the burden of proof in any civil action or
administrative proceeding brought by an employee or applicant for employment against an

? Education Code sections 44113 and 87163. See Education Code sections 44112, subdivision
(e), and 87162, subdivision (e), defining “protected disclosure™ as a good faith communication
that discloses: (1) improper governmental activities, and (2) any condition that may significantly
threaten the health or safety of employees or the public for the purpose of remedying that
condition.

4 Education Code sections 44114, subdivision (a) and 87164, subdivision (a), as added by
Statutes 2000, chapter 531.

5 Education Code sections 44114, subdivisions (b), and 87164, subdivisions (b), as added by
Statutes 2000, chapter 531.

¢ 1bid.
? Ibid.

8 Education Code sections 44114, subdivisions (c), and 87164, subdivisions (c), as added by
Statutes 2000, chapter 331.

? Ibid.
10 Education Code sections 44113, subdivision (d), and 87163, subdivision (d).
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employer for viclation of the statute. Specifically, once an employee or applicant for
employment has demonstrated by a preponderance of the evidence that the employee or
applicant’s disclosure of a supervisor, school administrator, or K-12/community college
employer’s improper governmental activity was a contributing factor in the alleged retaliatory
actions against the employee or applicant for employment, the supervisor, school administrator,
or K-12/community college employer has the burden of proof to demonstrate by clear and
convincing evidence that the alleged retaliatory actions would have occurred for legitimate
reasons independent of the employee or applicant for employment’s disclosure.!' In addition, if
the supervisor, school administrator, or K-12/community college employer fails to meet this
burden of proof in an adverse action against the employee or applicant for employment in any
administrative review, challenge, or adjudication, the employee or applicant for employment
shall have a complete affirmative defense in the adverse action.

Education Code sections 44114 and 87164 also provide that if the provisions of the code sections
are in conflict with the terms of a memorandum of understanding (MOU) between the school
district and its employees, the terms of the MOU are controlling.'?

Statutes 2001, chapter 159, sections 68 and 84, made technical changes to Education Code
sections 44114, subdivision (b), and 87164, subdivision (b), respectively. After the enactment of
Statutes 2001, chapter 159, no further changes were made to Education Code sections 44110 —
44110,

Statutes 2001, chapter 416, section 1, amended Education Code section 87164 to add the
requirement that the State Personnel Board initiate an informal hearing or investigation within 10
working days of the submission of a community college employee or applicant for employment’s
written complaint of reprisal or retaliation. If the State Personnel Board’s findings resulting
from an investigation or formal hearing set forth acts of alleged misconduct by the accused
supervisor, administrator, or employer, the supervisor, administrator, or employer may request a
hearing regarding the State Personnel Board’s findings."® If afler the hearing the State Personnel
Board determines that the alleged misconduct did occur, or no hearing is requested, the board
may order any appropriate relief, including, but not limited to, reinstatement, backpay, and
expungement of any adverse records of the employee who was subjected to the alleged acts of
misconduct." In addition, if the State Personnel Board finds that a community college
supervisor, administrator, or employer has engaged in misconduct, it shall cause an entry to be
made in his/her official personnel record to that effect.’”” Education Code section 87164,
subdivision (c) also provides that the hearing shall be conducted in accordance with Government
Code section 18671.2, which provides that the State Personnel Board shall be reimbursed for all
costs associated with the hearing, and that the State Personnel Board may charge “the

"' Education Code sections 44114, subdivision (e), and 87164, subdivision (e), as added by
Statutes 2000, chapter 531.

2 Education Code sections 441 14, subdivision (g), and 87164, subdivision (g), as added by
Statutes 2000, chapter 531.

" Education Code section 87164, subdivision (d), as added by Statutes 2001, chapter 416.
' Education Code section 87164, subdivision (e), as added by Statutes 2001, chapter 416.
' Education Code section 87164, subdivision (1), as added by Statutes 2001, chapter 416.
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appropriate state agencies for the costs incurred in conducting hearings involving employees of
those state agencies.”

Education Code section 87164 was amended again by Statutes 2002, chapter 81, section 1, to
specify which entity will be responsible for the financial costs of the State Personnel Board
hearings. Education Code section 87164, subdivision (¢)(2), provides that all costs of the State
Personnel Board hearings shall be charged directly to the community college district that
employs the complaining employee or with whom the complaining applicant for employment has
filed his or her employment application.'®

Prior Law

Prior law provides public and private employees and applicants for employment, who disclose
violations of statutes and regulations, or gross misconduct by an emplojver or potential employer,
with many of the same protections provided by the test claim statutes.'’ These protections,
however, are provided in a piecemeal manner, and therefore, certain protections were available
to some types of employees and not to others. For example, Labor Code section 1101 et seq.
provides most of the test claim statutes® protections from retaliation for disclosing violations of
state or federal statute, rule or regulation, to both public employees (including K-12 school
district and community college)'® and private employees,'® but not applicants for employment.
Government Code section 53296 et seq. provides “whistleblower” protection to both employees
and applicants; however, the protection does not include a shift in the burden of proof during
civil actions or administrative proceedings.

Claimant’s Position

The claimants, San Juan Unified School District and Santa Monica Community College District,
contend that the test claim statutes constitute a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and seek reimbursement to
implement Education Code sections 44110 — 44114 and 87160 — 87164.

The claimants state that prior to January 1, 1975, there were no state statutes or executive orders
in effect which required school districts to establish procedures to protect employees or
applicants for employment or to discipline employees, officers, or administrators who
intentionally engaged in acts of reprisal, retaliation, threats, or coercion against an employee or
applicant for employment who disclosed improper governmental activities. However, after the

QLbW enac_t’m_gn_tjﬁQLﬁchlaim.stamtcs_gbeginnjngﬂﬁh tatute chapter 531) the claimants

fuere required to establish procedures to protect employees or applicants for employment and to
discipline employees, officers, or administrators who infenfionally engaged ifiacls of

o7
LB |
Eﬂxﬁeétion Code section 87164, subdivision (c)(2), as added by Statutes 2002, chapter 81,
¥section 1. ’
17 L abor Code sections 1101 et seq., Government Code section 53296 et seq., Government Code
section 8547 et seq., and Government Code section 9149.20 et seq.

18 1 abor Code section 1106, provides that “‘employee’ includes, but is not limited to, any
individual employed by ... any school district, community college district... 7

19 Exhibit G, Collier v. Superior Court (1991) 228 Cal.App.3d 1117.
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The claimants assert that meeting the new requirements of Education Code sections 44110 —
@ 44114 and 87160 — 87164 as added and amended by the test claim statutes, required increased
costs to implement the following activities:

K-12 School Districts and Community College Districts

establish policies and procedures to implement Education Code sections 44110 — 44114
and 87160 — 87164, and to periodically update those policies and procedures;

receive, file and maintain written complaints filed by school employees or applicants for
employment alleging actual or attempted acts of reprisal, retaliation, threats, coercion or
similar improper acts for having disclosed improper governmental activities or refusing

to obey an illegal order (pursuant to Ed. Code, §§ 44114, subd. (a) and 87164, subd. (a));

investigate or to cooperate with law enforcement investigations of written complaints
(pursuant to Ed. Code, §§ 44114, subd. (b) and 87164, subd. (b));

discipline, as may be required by law or the district’s MOU, any employee, officer or
administrator who is found to have engaged in actual or attempted acts of reprisal,
retaliation, threats, coercion or similar improper acts against an employee or applicant for
employment who refused to obey an illegal order or who has disclosed improper
governmental activities (pursuant to Ed. Code, §§ 44114, subd. (b) and 87164, subd. (b));

respond, appear, and defend in any civil action, directly or derivatively, when named as a
party or otherwise required by the MOU, brought by an employee or applicant for
employment alleging improper acts (pursuant to Ed. Code, §§ 44114, subd. (c) and
87164, subd. (h)); and

pay damages, directly or derivatively, including attorney’s fees, when ordered by the
court based upon the liability of the district, or as otherwise defined by the MOU
(pursuant to Ed. Code, §§ 44114, subd. (c) and §7164, subd. (h)).

Community College Districts

appear and participate in hearings and investigations initiated by the State Personnel
Board {pursuant to Ed. Code, § 87164, sub. (c));

request a hearing before the State Personnel Board when the adverse findings of the State
Personnel Board hearing officer are incorrect (pursuant to Ed. Code, § 87164, subd. (d));

“comply with any ordered relief [by the State Personnel Board] including, but not limited
to, reinstatement, backpay, restoration of lost service credit, and the expungement of any
adverse records of the employee or {applicant for employment] who was the subject of
the acts of misconduct™®® (pursuant to Ed. Code, § 87164, subd. (e));

cause an entry into the supervisor’s, administrator’s, or employer’s official personnel
record when the State Personnel Board has determined he or she has engaged in acts of
misconduct (pursuant to Ed. Code, § 87164, subd. (f)); and

reimburse the State Personnel Board for all of the costs associated with its hearings
(pursuant to Ed. Code, § 87104, subd. (c)(2)).

o 20 Exhibit A, Test Claim, p. 125.
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The claimants filed comments, dated August 14, 2007, in response to the draft staff analysis.
These comments will be addressed, as appropriate, in the analysis below,

California Community Colleges, Chancellor’s Office Position (Chancellor’s Office)

The Chancellor’s Office asserts that community college districts are not entitled to
reimbursement for the majority of activities that the claimants have associated with Education
Code section 87164, as added and amended by the test claim statutes.

The Chancellor’s Office argues that establishing policies and procedures to implement the act
and periodically updating those policies and procedures; investigating or cooperating with law
enforcement investigations of written complaints; and responding, appearing, and defending in
civil actions are not mandated by the language of the test claim stafutes.

In addition, the Chancellor’s Office contends that receiving, filing and maintaining written
complaints filed by school employees or applicants for employment; disciplining any employee,
officer, or administrator who is found to have engaged in or attempted acts of misconduct;
responding, appearing, and defending in civil actions; and paying damages are not new activities
as compared to Government Code section 53296 et seq., Labor Code section 1102.5, and other
“whistleblower” protection laws.

The Chancellor’s Office further asserts that “with regard to the requirements for employee
discipline, the impact upon the districts would be minimal ”*' Additionally, in regard to litigation
costs, including payment of damages, the Chancellor’s Office contends that there is a “question
as to whether this claim is ripe for review, as the districts have not indicated that they have been
required to defend in civil actions brought pursuant to the Act.#

The Chancellor’s Office does, however, indicate that the claimants may be entitled to
reimbursement for the following activities the claimants have associated with Education Code
section 87164, as added and amended by the test claim statutes:

e appearing and participating in hearings and investigations initiated by the State Personnel
Board when complaints alleging violations of Education Code sections 87160 — 87164
have been filed;

e requesting a hearing before the State Personne! Board when the adverse findings of the
hearing officer are incorrect;

« complying with any ordered relief by the State Personnel Board,

e causing an entry into the violating employees’ record when the State Personnel Board has
determined that the employee has violated Education Code sections 87160 — 87164, and

» reimbursing the State Personnel Board for all costs associated with its hearings.

The Chancellor’s Office states that Education Code sections 87160 — 87164 appear to mandate a
new program or higher level of service upon the claimants in regard to these activities because
prior to the enactment of Statutes 2001, Chapter 416, there were no requirements for State

21 Exhibit B, California Community Colleges — Chancellor’s Office Comments, dated
March 11, 2004, p. 169.

** Ibid.
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Personnel Board hearings and orders regarding whistleblower complaints, and therefore no
requirement tc do the above activities.

Department of Finance’s Position

The Department of Finance (Finance) filed comments dated March 9, 2007, disagreeing with the
claimants’ test claim allegations. Finance asserts that “the whole of this test claim is not a
reimbursable mandate.” Finance contends that the language of the test claim statutes do not
require the activities the claimants have alleged under Education Code sections 44110 — 44114
and 87160 — §7164. Also, Finance argues that the protections provided by Education Code

sections 44110 — 44114 and 87160 — 87164 are the same as those provided by pre-existing
‘whistleblower protection laws applicable to the claimants, and therefore, the requirements do not

constitute a new program or higher level of service.

Finance acknowledges that Education Code section 87164, subdivision (c}(2) requires all costs ?Ju"( A
associated with a State Personnel Board hearing to be charged to the community college district A \
that employs the complaining employee or considered employing the applicant for employment. ‘:WV/ L,{,\@f'

However, Finance contends that the language of Education Code section 87164, subdivision
{c)(2) does not require community college districts to undertake any new program or provide a
higher level of service, and that costs alone do not constitute a reimbursable state mandate,

In addition, Finance notes that collective bargaining agreements (MQOUSs) are entered into
voluntarily and that Education Code sections 44114, subdivision (g), and 87164, subdivision (1),
provide that if any of the provisions of Education Code sections 44110 — 44114 and 87160 —
87164 are in conflict with provisions of the school districts® MOU, the terms of the MOU
supersede the Education Code sections. Therefore, “any resulting costs incurred by the districts

for activities which exceed those required by the Education Code would be voluntary and are not
reimbursable.”**

As a result, Finance argues that the test claim statutes do not constitute a reimbursable
state-mandated program within the meaning of article XIII B, section 6 of the California

" Constitution.

2 Exhibit D, Department of Finance Comments, dated March 9, 2007, p. 186.
24 ,
1bid.
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Discussion

The courts have found that article XI1I B, section 6 of the California Constitution® recognizes e
the state constitutional restrictions on the powers of local government to tax and spend.”® “Its

purpose is to preclude the state from shifting financial responsibility for carrying out

governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B

impose.”27 A test claim statute or executive order may impose a reimbursable state-mandated

program if it orders or commands a local agency or school district to engage in an activity or

task.?® In addition, the required activity or task must be new, constituting a “new program,” and

it must create a “higher level of service” over the previously required level of service.?

The courts have defined a “program’ subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.’® To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the le%al requirements in effect immediately before the enactment of the test claim
legistation.”’ A “higher level of service” occurs when there is “an increase in the actual level or
quality of governmental services provided.”32

5 California Constitution, article XII1 B, section 6, subdivision {a), (as amended by Proposition

1A in November 2004) provides: “Whenever the Legislature or any state agency mandates a

new program or higher level of service on any local government, the State shal! provide a Q
subvention of funds to reimburse that local government for the costs of the program or increased

level of service, except that the Legislature may, but need not, provide a subvention of funds for

the following mandates: (1) Legislative mandates requested by the local agency affected. (2)

Legislation defining a new crime or changing an existing definition of a crime. (3) Legislative

mandates enacted prior to January 1, 1975, or executive orders or regulations initially

implementing legislation enacted prior to January 1, 1975.”

26 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 30
Cal.4th 727, 735.

27 County of San Diego v. State of California (19973 15 Cal.4th 68, 81.
8 1 ong Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174,

2 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878
(San Diego Unified School Dist.), Lucia Mar Unified School District v. Honig (1988)
44 Cal.3d 830, 835-836 (Lucia Mar). ‘

30 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Los Angeles I); Lucia Mar,
supra, 44 Cal.3d 830, 835).

3V San Diego Unified School Dist., supra, 33 Cal.4th 859, 878, Lucia Mar, supra, 44 Cal.3d 830,
835.

32 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877. a
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Finally, the newly required activity or increased level of service must impose costs mandated by
the state.

The Commission 1s vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.** In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an
“equitable gg:medy to cure the perceived unfairness resulting from political decisions on funding
priorities.”

Issue 1: Do Education Code sections 44110-44114, and 87160-87164 constitute a
state-mandated program subject to article X111 B, section 6 of the California
Constitution?

In order for a test claim statute to impose a reimbursable state-mandated program under
article XIII B, section 6, the statutory language must mandate an activity or task upon local
governmental entities. If the statutory language does not mandate or require the claimants to
perform a task, then article XIII B, section 6, does not apply.

When analyzing statutory language, the rules of statutory construction provide:

In statuiory construction cases, our fundamental task is to ascertain the intent of
the lawmakers so as to effectuate the purpose of the statute. ... If the terms of the
statute are unambiguous, we presume the lawmakers meant what they said, and
the plain meaning of the language governs.*®

Also, in People v. Knowles the California Supreme Court held:

If the words of the statute are clear, the court should not add to or alter them to
accomplish a purpose that does not appear on the face of the statute or from its
legislative history.*’

However, in cases in which the plain language of a statute does not mandate or “legally compel”
claimants to engage in activities, the California Supreme Court in Kern High School Dist. held
open the possibility that a state mandate might be found in circumstances short of legal
compuision; where ““certain and severe ... penalties’, such as ‘double ... taxation’ and other
‘draconian’ consequences,””*® would result if the local entity did not comply with the program.

3 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Conmmission on State Mandates (2000) 84 Cal. App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

** Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552,

¥ County of Sonoma, supra, 84 Cal App.4th 1264, 1280, citing City of San Jose v. State of
California (1996) 45 Cal. App.4th 1802, 1817.

% Exhibit H, Estate of Griswold, (2001) 25 Cal 4th 904, 910-911,
7 Exhibit H, People v. Knowles (1950) 35 Cal.2d 175, 183.

® Kern High School Dist., supra, 30 Cal.4th 727, 751, quoting City of Sacramento, supra, 50
Cal.3d at p. 74.
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Do Education Code Sections 44110 — 44114 Impose State-Mandated Activities on K-12 School
Districts?

Education Code sections 44110 — 44113 set forth the short title, legislative intent, definitions,
and prohibited activities of the code sections. Education Code section 441 13 prohibits an
employee from using or attempting to use “official authority or influence™ for the purpose of
intimidating, threatening, coercing, commanding any person, or attempting to do so, for the

purpose of interfering with the right of that person to disclose to an official agent improper
governmental activities.

Education Code section 44114 is cited by claimants as the code section requiring most of the
claimed activities for K-12 school districts. This section sets forth the procedures available to
protect K-12 school district employees and applicants for empleyment that have disclosed
improper governmental activities or refused to obey an illegal order, who allege actual or
attempted acts of reprisal, retaliation, threats, coercion, or similar improper acts prohibited by
Education Code section 44113, Education Code section 44114 provides:

(a) A public school employee or applicant for employment with a public school
employer who files a written complaint with his or her supervisor, a school
administrator, or the public school employer alleging actual or attempted acts of
reprisal, retaliation, threats, coercion, or similar improper acts prohxblted by
Section 44113 for having dlsc]osed improper governmental activities®” or for
refusing to obey an illegal order®’ may also file a copy of the written complaint
with the local tlaw-enforcement agency together with a sworn statement that the
contents of the written complaint are true, or are believed by the affiant to be true,
under penalty of perjury. The complaint filed with the local law enforcement
agency shall be filed within 12 months of the most recent act of reprisal that is the
subject of the complaint.

(b A person’? who intentionally engages in acts of reprisal, retaliation, threats,
coercion, or similar acts against a public school employee or applicant for
employment with a public school employer for having made a protected
disclosure is subject 10 a fine not to exceed ten thousand dollars ($10,000) and

3 Education Code section 44113, subdivision (b) defines the use of “official authority or
influence” as including promising to confer or cenferring any benefit; affecting or threatening to
affect any reprisal, or taking personnel action.

40 Rducation Code section 44112, subdivision (¢)(1) and (c)(2), defines “improper governmental
activities” as an activity by a public scheol agency or employee that violates a state or federal
law or regulation, or that is economically wasteful or involves gross misconduct, incompetency,
or inefficiency.

41 Bducation Code section 44112, subdivision (b), defines “illegal order” as any directive to
violate or assist in violating a federal state, or local law, rule, or regulation, or to work or cause
others to work in conditions that would unreasonably threaten the health or safety of employees
or the public.

12 Equcation Code section 44112, subdivision (d), defines “person” as including any state or
local government, or any agency or instrumentality of the state or local government.
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imprisonment in the county jail for a period not to exceed one year. Any public
school employee, officer, or administrator who intentionally engages in that
conduct shall also be subject to discipline by the public school employer. If no
adverse action is instituted by the public school employer and it is determined that
there is reasonable cause to believe that an act of reprisal, retaliation, threats,
coercion, or similar acts prohibited by Section 44113 occurred, the local law
enforcement agency may report the nature and details of the activity to the
governing board of the school district or county board of education, as
appropriaf€:

() In addition to all other penalties provided by law, a person who intentionally
engages in acts of reprisal, retaliation, threats, coercion, or similar acts against a
public school employee or applicant for employment with a public school
employer for having made a protected disclosure shall be liable in an action for
damages brought apgainst him or heg by the injured party. Punitive damages may
beawarded by the court where the acts of the offending party are proven to be
malicious. Where liability has been established, the injured party shall also be
entitled to reasonable attorney's fees as provided by law. However, an action for
damages shall not be available to the injured party unless the injured party has
first filed a complaint with the local law enforcement agency.

{(d) This section is not intended to prevent a public school employer, school
administrator, or supervisor from taking, failing to take, directing others to take,
recommending, or approving a personnel action with respect to a public school
employee or applicant for employment with a public school employer if the public
school employer, schoo! administrator, or supervisor reasonably believes the
action or inaction is justified on the basis of evidence separate and apart from the
fact that the person has made a protected disclosure as defined in subdivision (g)
of Section 44112,

() In any civil action or administrative proceeding, once it has been demonstrated
by a preponderance of evidence that ctivity protected by this article was a
contributing factor in the alleg@ﬁh@gainst a former, current, or
prospective public school empléyee-the burden of proof shall be on the
supervisor, school administrator, or pubmfnp]oyer to demonstrate by
clear and convincing evidence that the alleged action would have occurred for
legitimate, independent reasons even if the public school employee had not
engaged in protected disclosures or refused an illegal order. If the supervisor,
school administrator, or public school employer fails to meet this burden of proof
in an adverse aclion against the public school employee in any administrative
review, challenge, or adjudication in which retaliation has been demonstrated to
be a contributing factor, the public school employee shall have a complete
affirmative defense in the adverse action.

(f) Nothing in this article shall be deemed to diminish the rights, privileges, or
remedies of a public school employee under any other federal or state law or
under an employment contract or collective bargaining agreement.
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(g) If the provisions of this section are in conflict with the provisions of a
memorandum of understanding reached pursuant to Chapter 10.7 (commencing @
with Section 3540) of Division 4 of Title 1 of the Government Code, the

memorandum of understanding shall be controlling without further legislative
action.

For a test claim statute to constitute a reimbursable state-mandated program, the test claim
slatute must impose state-mandated activities on K-12 school districts. This imposition of
activities on K-12 school districts must either “legally compel” or “practically compel™* a
claimant to engage in an activity., The claimants assert that Education Code section 44114
‘ﬁ‘srequires K-12 school districts to: (1) receive, file, and maintain complaints; (2) investigate or
cooperate with law enforcement investigations of written complaints; (3) discipline any

\\ employee, officer, or administrator who is found to have violated the test claim statutes; (4)

respond, appear, and defend in any civil action; and (5) pay damages, including attorney’s fees.
he claimants further contend:

The DSA [draft staff analysis] correctly states that the “legislative intent behind
the test claim statutes ... is for K-12 and community college employees and
applicants for employment to disclose improper governmental activities.” ...
Education Code sections 44114 and 87164 create a new legal entitiement and new
cause of action for employees Wﬁenl applicants to Tile a written
complaint against a school or community college district alleging retaliation for
having disclosed improper governmental activities and to have that complaint
administratively and judicially adjudicated. These code sections state the
elements of the cause of action and the remedies available. The DSA agrees that
the employee or applicant has the “right” to file the complaint. ... But, the DSA Q
concludes that no action is required by the district thereafter based on the “plain
)( language” of the statute, that the district is not required to dispute the claim. ...
hat conclusion is without merit.

-

oy i'\'('l. The legislative intent of the statute is for employees and applicants to disclose
W\CL improper governmental activities. The statute establishes the right for employees
and applicants to file a written complaint. The statute establishes remedies for the
complainant. Therefore, with this establishment of legislative intent and process,
there is a cotresponding duty by the districts to respond to the complaint. The
employee and applicant’s right, due process, and remedy require the participation
of the district. An objective construction of the “plain language” of the law
imposes a duty for the governmental entity, which as subordinate to the state and
subject to state law and the court system, to, as a necessary party, respond to the
complaint.** [Citations omitted.]

For the reasons below, staff finds that Education Code section 44114 does not “legally” or
“practically” compel school districts to engage in activities, and thus does not impose state-
mandated activities upon K-12 school districts.

3 Kern High School Dist., supra, 30 Cal.4th 727, 743 and 751.
4 Exhibit 1, Claimant Response to Draft Staff Analysis, dated August 14, 2007, p.305-306.
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The plain language of Education Code section 44114, subdivision (a), cited above, gives
employees or applicants for employment the right to file a complaint with the local law
enforcement agency. Subdivision (b) sets forth the criminal and administrative penalties,
including possible disciplinary action by the public school employer, which a person who
violates the test claim statute may face, and the actions local law enforcement may take if the
public school employer decides to take no disciplinary action (i.e. report the alleged activities to
the poverning body of the school district). Subdivision (¢} sets forth the civil remedies of an
employee or applicant for employment that was subject to acts of reprisal, retaliation, threats or
coercion. As a result, subdivision (¢) creates a personal cause of action for an employee or
applicant for employment against a person or K-12 school district that engages in acts in
violation of the test claim statute. Subdivision (d) provides that section 44114 is not intended to
prevent taking personnel actions justified on the basis of evidence separate from the fact that an
employee or applicant for employment made a protected disclosure. Subdivision (e) shifts the
burden of proof in a civil action or administrative proceeding from an employee or applicant for
employment to the supervisor, school administrator, or K-12 employer when the employee or
applicant has demonstrated, by a preponderance of evidence, that the employee or applicant’s
whistleblowing was a contributing factor in the supervisor, school administrator, or K-12
employer’s alleged actions. The supervisor, school administrator, or K-12 employer must then
show by clear and convincing evidence that his/her actions occurred for legitimate, independent
reasons of the whistleblowing activities. If the superviser, school administrator, or K-12
cmployer fails to meet the burden of proof in an adverse action against the employee or applicant
in an administrative review, challenge, or adjudication, the employee or applicant is given a
-complete affirmative defense in the adverse action. The plain language of subdivisions (g)
and (f) provide that Education Code sections 44110 — 44114 do not impair the rights, privileges,
or remedies of a public school employee under federal or state law, or those provided in a MOU.
In addition, where the provisions of Education Code section 44114 conflict with the provisions
of a MOU, the provisions of the MOU are controlling.

The claimants contend that the establishment of rights and a personal cause cf action for
cmployees and applicants for employment necessitate a finding that K-12 school districts have a
corresponding duty to respond to the complaint, even though the plain language of the test claim
statutes does not, on its face, require such activities. However, pursuant to the rules of statutory
construction, where the language of a statute is clear, as 1s the case here, there is no need to
engage in statutory “construction.”*® Instead, the interpretation of a statute ends with the words
of the statute.*® In addition, when the language of a statute is clear, courts should not add to or
alter them to accomplish a purpose that does not appear on the face of the statute or from its
legislative history.*’ In this case, there is no language in Education Code section 44114 or in the
legislative history of the bill enacting the test claim statules, Assembly Bill 2472, that requires
public school districts to engage in these activities. Thus, as a matter of law, the rules of

¥ Exhibit H, People v. Howard (2002) 100 Cal.App.4th 94, 97,
46 .
Ihid.

7 Exhibit H, People v. Knowles, supra, 35 Cal.2d 183.

*® Exhibit J, Senate Rules Committee, Office of Senate Floor Analysis, Third Reading Analysis
of Assembly Bill 2472 (2000-200! Reg. Sess.) as amended August 25, 2000.
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statutory construction prohibit a construction that finds requirements not present in the plain

language of the test claim statutes. As a result, the plain language of Education Code Q
section 44114 only establishes certain rights and a personal cause of action for employees and

applicants for employment against a “person,” including a school district, that engages in acts of

reprisal or retaliation against the employee or applicant for employment,

The claimants assert that an employee and applicant for employment’s “right, due process, and
remedy require the participation of the district.” However, there is no language in the test claim
statute that conditions an employee or applicant for employment’s “right, due process, and
remedy” on the decisicn of a district to respond or not to respond. Additionally, the court in
San Diego Unified School Dist., found that a test claim statute “appears to constitute a state
mandate, in that it establishes conditions under which the state, rather than local officials, has
made the decision requiring a school district to incur the costs of an expulsion hearing.”® Here,
although a K-12 school district may decide it is beneficial for the districts to: (1) receive, file,

\ 25 - and maintain complaints; (2) investigate or cooperate with law enforcement investigations of

‘\0 SrWwritten complaints; (3) discipline any employee, officer, or administrator who is found to have

) fﬂqj'()lf\’ violated the test claim statutes; and/or (4) litigate a claim brought pursuant to the test claim

['J@k__,‘? statutes; the ultimate decisions to engage in these activities is made by K-12 school districts, and

not by the state. Therefore, based on the plain language of Education Code section 44114, tThe

~ K-17school districts are not “legally compelled” by the state to engage in any of the activities
claimed above. '

In Kerrr High School Dist., the court held open the possibility that a reimbursable state mandate
might be found in circumstances of practical compulsion. Practical compulsion is found where
“‘certain and severe ... penalties’, such as ‘double ... taxation’ and other ‘draconian’
consequenoes,”’so would result if the local entity did not comply with the program. In this case,
however, there is no evidence in the record that would indicate that claimants face certain and
severe penalties such as double taxation and/or other draconian consequences for failing to

engage in the activities claimed above for K-12 school districts.

As a result, staff finds that the plain language of Education Code sections 44110 — 44114 does
not legally or practically compel K-12 school districts to engage in any state-mandated activities,
and thus, these statutes do not constitute a state-mandated program subject to article XIII B,
section 6 of the California Constitution.

Do Education Code Sections 87160 — 87164 Impose State-Mandated Activities on Community
College Districts?

Education Code sections 87160 — 87163 set forth the short title, legislative intent, definitions, and
prohibited activities of the code sections. Education Code section 87163 prohibits an employee
from using or attempting to use “official authority or influence™’ for the purpose of intimidating,
threatening, coercing, commanding any person, or attempting to do so, for the purpose of

% San Diego Unified School Dist., supra, 33 Cal.4th 859, 880.
> Kern High School Dist., supra, at p. 751.

5! Education Code section 87163, subdivision (b) defines the use of “official authority or _
influence” as including promising to confer or conferring any benefit; affecting or threatening to
affect any reprisal, or taking personnel action. Q
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interfering with the right of that person to disclose to an official agent improper governmental
activities.

Education Code section 87164 is cited by claimants as the code section requiring most of the
claimed activities for community college districts. This section sets forth the procedures used to
protect community college employees and applicants for employment that have disclosed
improper governmental activities or refused to obey an illegal order, who allege actual or
attempted acts of reprisal, retaliation, threats, coercion, or similar improper acts prohibited by
Education Code section 8§7163. Education Code section 87164, as amended by Statutes 2002,
chapter 81, provides in relevant peu'l:52

(a) An employee or applicant for employment with a public school employer who
files a written complaint with his or her supervisor, a community college
administrator, or the public school employer alleging actual or attempted acts of
reprisal, retaliation, threats, coercion, or similar improper acts prohibited by
Section 87163 for having disclosed improper governmental activities™ or for
refusing to obey an illegal order’® may also file a copy of the written complaint
with the local law enforcemient agency, together with a sworn statement that the
contents of the written complaint are true, or are believed by the affiant to be true,
under penalty of perjury. The complaint filed with the local law enforcement
agency shall be filed within 12 months of the most recent act of reprisal that is the
subject of the complaint.

(b) A person who intentionally engages in acts of reprisal, retaliation, threats,
coercion, or similar acts against an employee or applicant for employment with a
public school employer for having made a protected disclosure 1s subject to a fine
not 1o exceed ten thousand dollars ($10,000) and imprisonment in the county jail
for a period not to exceed one year. An employee, officer, or administrator who
intentionally engages in that conduct shall also be subject to discipline by the
public school employer. If no adverse action is instituted by the public school
employer, and it is determined that there is reasonable cause to believe that an act
of reprisal, retaliation, threats, coercion, or similar acts prohibited by Section
87163, the local law enforcement agency may report the nature and details of the
activity to the governing board of the community college district.

%2 Omitted Education Code section 87164, subdivision (g), which provides that the State
Personnel Board must submit an annual report to the Governor and Legislature regarding
complaints filed, hearings held, and legal actions taken, such that the Governor and Legislature
may determine the need to continue or modify whistleblower protections.

>3 Education Code section 87162, defines “improper governmental aclivities” as an activity by a
public school agency or employee that violates a state or federal law or regulation, or that is
economically wasteful or involves gross misconduct, incompetency, or inefficiency.

> Education Code section 87162, defines “illegal order” as any directive to violate or assist in
violating a federal, state, or local law, rule, or regulation, or to work or cause others to work in
conditions that would unreasonably threaten the health or safety of employees or the public.
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(c) (1) The State Personnel Board shall initiate a hearing or investigation of a
written complaint of reprisal or retaliation as prohibited by Section 87163 within
10 working days of its submission. The executive officer of the State Personnel
Board shall complete findings of the hearing or investigation within 60 working
days thereafter, and shall provide a copy of the findings to the complaining
employee or applicant for employment with a public school employer and to the
appropriate supervisors, adninistrator, or employer. This hearing shall be
conducted in accordance with Section 18671.2 of the Government Code,** this
part, and the rules of practice and procedure of the State Personnel Board.*®
When the allegaticns contained in a complaint of reprisal or retaliation are the
same as, or similar to, those contained in another appeal, the executive officer
may consolidate the appeals into the most appropriate format. In these cases, the
time limits described in this paragraph shall not apply.

(2) Notwithstanding Section 18671.2 of the Government Code, no costs
associated with hearings of the State Personnel Board conducted pursuant to
paragraph (1) shall be charged to the board of governors. Instead, all of the costs
associated with hearings of the State Personnel Board conducted pursuant to
paragraph (1) shall be charged directly to the community college district that
employs the complaining employee, or with whom the complaining applicant for
employment has filed his or her employment application.”’

(d) If the findings of the executive officer of the State Personnel Board set forth
acts of alleged misconduct by the supervisor, community college administrator, or
public school employer, the supervisor, administrator, or employer may request a
hearing before the State Personnel Board regarding the findings of the executive
officer. The request for hearing and any subsequent determination by the board
shall be made in accordance with the board's usual rules governing appeals,
hearings, investigations, and disciplinary proceedings.

(e) If, after the hearing, the State Personnel Board determines that a violation of
Section 87163 occurred, or if no hearing is requested and the findings of the
executive officer conclude that improper activity has occurred, the board may
order any appropriate relief, including, but not hmited to, reinstatement, back pay,
restoration of lost service credit if appropriate, and the expungement of any
adverse records of the employee or applicant for employment with a public schoo!l

3% Government Code section 18671.2 provides that the State Personnel Board shall be reimbursed
for the entire costs of hearings and may bill the appropriate “state agencies” for the costs
incurred in conducting hearings involving employees of those state agencies. Due to the fact that
community college districts are not “state agencies,” Statutes 2002, chapter 81, added
subdivision {c)(2) to clarify that community college districts would be charged the costs
associated with the State Personnel Board hearings.

56« this part, and the rules of practice and procedure of the State Personnel Board,” added by
Statutes 2002, chapter 81.

57 Education Code section 87164, subdivision (c)(2), added by Statutes 2002, chapter 81.
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employer whe was the subject of the alleged acts of misconduct prohibited by
Section 87163.

(f) Whenever the State Personnel Board determines that a supervisor, community
college administrator, or public school employer has violated Section 87163, it
shall cause an entry to that effect to be made in the supervisor's, community
college administrator's, or public school employer's official personnel records.

(h) In addition to all other penalties provided by law, a person who intentionally
engages in acts of reprisal, retaliation, threats, coercion, or similar acts against an
employee or applicant for employment with a public school employer for having
made a protected disclosure shall be liable in an action for damages brought
against him or her by the injured party. Punitive damages may be awarded by the
court where the acts of the offending party are proven to be malicious. Where
liability has been established, the injured party shall also be entitled to reasonable
attorney's fees as provided by law. However, an action for damages shall not be
available to the injured party unless the injured party has first filed a complaint
with the local law enforcement agency. Nothing in this subdivision requires an
injured party to file a complaint with the State Personnel Board prior to seeking
relief for damages in a court of law.

(1) This section is not intended to prevent a public school employer, school
admunistrator, or supervisor from taking, failing to take, directing others to take,
recommending, or approving a personnel action with respect to an employee or
applicant for employment with a public school employer if the public school
employer, school administrator, or supervisor reascnably believes an action or
inaction is justified on the basis of evidence separate and apart from the fact that
the person has made a protected disclosure as defined in subdivision (e) of
Section 87162.

() In any civil action or administrative proceeding, once it has been demonstrated
by a preponderance of evidence that an activity protected by this article was a
contributing factor in the alleged retaliation against a former, current, or
prospective employee, the burden of proof shall be on the supervisor, school
administrator, or public school employer to demonstrate by clear and convincing
evidence that the alleged action would have occurred for legitimate, independent
reasons even if the employee had not engaged in protected disclosures or refused
an illegal order, 1f the supervisor, school administrator, or public school
employer fails to meet this burden of proof in an adverse action against the
employee in any administrative review, challenge, or adjudication in which
retaliation has been demonstrated to be a contributing factor, the employee shall
have a complete affirmative defense in the adverse action.

(k) Nothing in this article shall be deemed to diminish the rights, privileges, or
remedies of an employee under any other federal or state law or under an
employment contract or collective bargaining agreement.
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(1) If the provisions of this section are in conflict with the provisions of a
memorandum of understanding reached pursuant to Chapter 10.7 (commencing @
with Section 3540) of Division 4 of Title 1 of the Government Code, the

memorandum of understanding shall be controlling without further legislative
action.

Education Code section 87164, subdivisions (a), (b}, (h), (j), (k), and (1) substantively mirror
Education Code section 44114, subdivisions (a) — (c), (), (), and (g). Thus, like Education Code
section 44114, the plain language of Education Code section 87164, subdivisions (a), (b), (h), (j),
(k), and (1) does not impose any state-mandated activities upon community college districts.

However, unlike Education Code section 44114, section 87164 provides community college
district employees and applicants for employment with the ability to submit complaints to the
State Personnel Board, after which the State Personnel Board is required to initiate an informal
hearing or investigation of the complaint within 10 working days. Education Code section

87164, subdivisions (c) — (), set forth the procedures and available administrative actions of the
State Personnel Board hearing or investigation.

Mubdivisions fd) and (¢) Do Not Impose Reguirements on Community College Districts

Ry
'S

g

The claimants contend that Education Code section 87164, subdivision (d), requires community
college districts to request a hearing before the State Personnel Board when the adverse findings
of the hearing officer are incorrect. However, the plain language of subdivision (d) only
authorizes a community college district to request a hearing after the State Personnel Board has
issued its findings from the investigation or informal hearing. As a result, Education Code

section 87164, subdivision (d), does not impose any state-mandated activities upon community
college districts.

Education Code section 87164, subdivision (e), gives the State Personnel Board the authority to
order “any appropriate relief” upon a finding that a violation of Education Code section 87163

Y has occurred.”® Subdivision () describes “any appropriate relief” as including, but not limited

to, “reinstatement, back pay, restoration of lost service credit if appropriate, and the
expungement of any adverse records of the employee or applicant for employment.” The
claimants request reimbursement for the cost of complying with an order for “appropriate relief”
by the State Personnel Board pursuant to subdivision (e). In Kern High School Dist., the court
held that when analyzing state mandate claims, the Commission must look at the underlying
program to determine if the claimant’s participation in the underlying program is voluntary or
legally compelled.”® Although, strict adherence to this rule was later questioned by the court in
San Diege Unified School Dist., the court refused to overturn its prior holding establishing this
rule, basing its decision in San Diego Unified School Dist. on alternative grounds.® In addition,

*8 Education Code section 87163 prohibits the use of official authority or influence for the
purpose of intimidating, threatening, coercing, commanding, or attempting to said acts for the
purpose of interfering with the right a an employee or applicant for employment to disclose
improper governmental activities or conditions that may significantly threaten the health or
safety of employees or the public.

% Kern High School Dist., supra, 30 Cal.4" 727, 743.

60 San Diego Unified School Dist., supra, 33 Cal.4th 887-888. Q
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as stated above, the court in San Diego Unified School Dist., found that a test claim statute
“appears to constitute a state mandate, in that it establishes conditions under which the state,
rather than local officials, has made the decision requiring a school district to incur the costs of
an expulsion hearing.”®' Here, the state has not made a decision that triggers any cost relating 1o
relief on community college districts. Aﬂ_“_@gggpriate relief” ordered by the State Personnel

Board would be a result of the underlying occurrence of a violation of section 87163 by a
supervisor, community college administrator, or public school employer. Thus, the plain
language of Education Code section 87164, subdivision (€), does not require community college
districts to engage in any activities.

—

Subdivisions (c)(1), (c)(2) and (P Impose Requirements on Community College Districts

Education Code section 87164, subdivision (c), as amended in 2001 (Stats. 2001, ch. 416),
effective January 1, 2002, provided in relevant part:

The State Personnel Board shall initiate a hearing or investigation of a written
complaint of reprisal or retaliation as prohibited by Section 87163 within 10
working days of its submission. The executive officer of the State Personnel
Board shall complete findings of the hearing or investigation within 60 working
days thereafter and shall provide a copy of the findings to the complaining
employee or applicant for employment with a public school employer and to the
appropriate supervisors, administrator, or employer. This hearing shall be
conducted in accordance with Section 18671.2 of the Government Code.

Claimants contend that Education Code section 87164, subdivision (c) requires claimants to
appear and participate in hearings and investigations initiated by the State Personnel Board.
However, the plain language of subdivision (c) indicates only that the State Personnel Board
shall initiate a hearing or investigation of a community college employee or applicant for
employment’s complaint of reprisal. Government Code section 18671.2, which subdivision (c)
incorporates by reference, requires that the State Personnel Board be reimbursed for the entire
cost of hearings conducted by the hearing office pursuant to statutes administered by the board,
or by interagency agreement. Thus, the plain language of Education Code section 87164,
subdivision (c), as amended in 2001, does not require community college districts to appear and
participate in State Personnel Board hearings or investigations. Effective, August 14, 2002, the
State Personnel Board adopted California Code of Regulations, title 2, sections 56-57.4, to
implement whistleblower laws, including Education Code sections 87160 — 87164. These
regulations address the participation of community college districts in the State Personnel Board
hearing and investigations processes, however, these regulations have not been pled by
claimants. Therefore, staff makes no independent findings on the regulations.

Education Code section 87164 was amended again in 2002, replacing subdivision (¢) with
subdivisions (c)}(1) and (c)(2). These amendments were effective January 1, 2003. Education
"Code section 87164, subdivision (c)(1), adds to subdivision (c) the language that the hearing
shall be conducted in accordance with “the rules of practice and procedure of the State
Personnel Board.” The rules of practice and procedure are set forth by California Code of
Regulations, title 2, sectiens 56-57.4, which implement whistleblower laws, including Education
Code sections 87160 — 87164. The State Personnel Board regulations provide that community

6! Jd. at p. 880. (Emphasis added.)
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college districts are required to cooperate fully with the State Personne] Board executive officer
or mvestlgator durmg an investigation or be subject to disciplinary action for impeding the
mvestlgatlon > The regulations provide that investigators shall have authority to administer
oaths, subpoena and require the attendance of witnesses and the production of books or papers,
and cause witness depositions pursuant to Government Code section 18671.8 If the State
Personnel Board initiates an informal hearing, rather than an investigation, each named
respondent to the complaint is required to serve on the complaining applicant and file with the
State Personnel Board a written response to the complaint addressing the allegations contained in
the complaint. During the informal hearing the administrative law judge (ALJ) conducting the
hearing shall have full authority to question witnesses, inspect documents, visit state facilities in
furtherance of the hearmg, and otherwise conduct the hearing in a manner and to the degree he or
she deems appropr:ate " As a result, Education Code section 87164, subdivision (c)(1), as added
by Statutes 2002, chapter 81, requires community college districts, beginning on

Janiary T, 2003, to fully comply with the rules of practice and procedure of the State Personnel
Board. Th1s mclu_des serving the employee or applicant for employment and the State Personnel
Board with a written response to the complaint addressing the allegations contained therein for
hearings, and fesponding to investigations or attending hearings, and producing documents
during investigations or hearings.

Claimants further contend that Education Code section 87164, subdivision (c), as amended in
2001, requires community college districts to reimburse the State Personnel Board for all of the
costs associated with its hearings. Education Code section 87164, subdivision (c), provides that
the hearing shall be conducted in accordance with Government Code section 18671.2, which
states that the State Personnel Board shall be reimbursed for the entire cost of hearings
conducted by the hearing office and that the State Personnel Board “may bill appropriate state
agencies for the costs incurred in conducting hearings involving employees of those state
agencies. %% However, because community college districts are not “state agencies,” and
community college employees and applicants for employment are not employees of “state
agencies,” the State Personnel Board does not have statutory authority to bill community college
districts, under the 2001 starute. Thus, pursuant to the plain language of Education Code
section 87164, subdivision (c), as amended in 2001, a community college district is not required
to reimburse the State Personnel Board for all of the costs of State Personnel Board hearings
resulting from a complaint brought by an employee or applicant for employment with that
community college district.

In 2002, Education Code section 87164 was substantively amended to add subdivision (c)(2),
. T T Tr——
which specilically provites:

&

'QJQ:\S\{O{& Exhibit F, California Code of Regulations, title 2, section 56.3 Register 2006, No. 10 (March

%Q} 10, 2006)
83 hid. Staff notes that Government Code section 18678 provides that a failure to appear and
testify or to produce books or papers pursuant to a State Personnel Board subpoena issued
pursuant to State Personnel Board regulations constitutes a misdemeanor.

6 Exhibit F, California Code of Regulations, title 2, section 56.4 Register 2006, No. 10 (March
10, 2006).

65 Exhibit F, Government Code section 18671.2, subdivision (b). (Emphasis added.) @
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Notwithstanding Section 18671.2 of the Government Code ... all of the costs
@ associated with hearings of the State Personnel Board ... shall be charged directly
to the community coll istrict that employs the complaining employee, or with
‘whom the complaining applicant for employment has filed his or her employment
application.” [Emphasis added.]

Thus, staff finds that pursuant to the plain language of Education Code section 87164,
subdivision (¢)(2), effective January 1, 2003, a community college district is required to pay for
all costs associated with a State Personnel Board hearing as a result of complaints filed by
employees or applicants for employment with that community college district.

In 2001, subdivision (f) was added to Education Code section 87164. Effective January 1, 2002,
subdivision (f) provides:

1 ‘I
Whenever the State Personnel Board determines that a supervisor, community Q/i" /kf

college administrator, or public school employer has violated Section 87163, it ] il l

shall cause an entry to that effect to be made in the supervisor's, community QQ//U\J'

college administrator's, or public school employer's official personnel records. ) A
SHIPTOyer 5 971 RTA PRTsY .

It is unclear from the language of subdivision (f) how the State Personnel Board “shall cause an
entry” 1o be made into the official personnel records kept by a community college district.
Courts have held that when an administrative agency is charged with enforcing a particular
statule, its interpretation of the statute will be accorded great respect by the courts and will be
followed if not clearly erroneous.®® The State Personnel Board regulations provide that in cases
where the State Personnel Board finds that any community college administrator, supervisor, or
public school employer, has engaged in improper retaliatory acts, the State Personnel Board shall
@ order the community college district to place a copy of the State Personnel Board decision in that
individual’s official personnel file.” Thus, Education Code section 87164, subdivision (f)
imposes a state-mandate upon community college districts to make an entry into a community
college administrator, supervisor, or public school employer’s official personnel file records by
placing a copy of the State Personnel Board’s decision in that individual’s official personnel file.

Thus, staff finds that Education Code section 87164, subdivision (f}, as added by Statutes 2001,
chapter 4106, and subdivision (c)(1) and (c)(2), as added and amended by Statutes 2002,

chapter 81, require the following activities of community college districts when an employee or
applicant for employment files a complaint with the State Personnel Board:

¢ Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board. This includes serving the employee or applicant for employment
and the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Ed. Code, § 87164,
subd. (c)(1)).

% Exhibit H, Giles v. Horn (2002) 100 Cal.App.4th 206, 220.
*7 Exhibit F, California Code of Regulations, title 2, section 56.6, Register 2006, No, 10 (March

o 10, 2006).
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¢ Beginning January 1, 2003, pay for all costs associated with the State Personnel Board

hearing regarding a complaint filed by an employee or applicant for employment (Ed.
Code, § 87164, subd. (c)(2)).

¢ Beginning January 1, 2002, if the State Personnel Board finds that a supervisor,
community college administrator, or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placing a
copy of the State Personnel Board’s decision in that individual’s official personnel file
(Ed. Code, § 87164, subd. (f)).

Does Subdivision (1) of Education Code Section 87164 Have any Effect on the Requirements of
Subdivisions (c)(1), (c)(2) and ({)?

An issue as to the effect of subdivision (1) on Education Code section 87164 was raised in the
draft staff analysis.®® Staff finds, pursuant to the following discussion, that subdivision (1) of
Education Code section 87164 does not have any effect on the mandate requirements of
subdivisions (c)(1), (¢)(2), and (f).

Subdivision (1) of Education Code section 87164 provides:

If the provisions of [section 87164] are in conflict with the provisions of a [MOU]
reached pursuant to Chapter 10.7 {commencing with Section 3540) of Division 4
of Title | of the Government Code, the [MOU] shall be controlling without
further legislative action.

As a result, the provisions of a MOU control if in conflict with the provisions of Education Code
section 87164.

Because a MOU reached pursuant to Government Code section 3540 et seq. is an agreement o
between a schoo! district and the exclusive representatives of employees of that district, a

community college district would not have any MOU with an applicant for employment. Thus,

in regard to applicants for employment, Education Code section 87164, subdivision (1), has no

effect on the mandate requirements of subdivisions (¢)(1), (¢)(2), and {f).

Additionally, in regard to community college employees, Civil Code section 3513 provides,
“Any one [sic] may waive the advantage of a law intended solely for his benefit. But a law
established for a public reason cannot be contravened by a private agreement.” In interpreting
Civil Code section 3513, the courl in Azteca Construction, Inc. v. ADR Consulting, Inc. (2004)
121 Cal.App.4th 1156, held that section 3513 “prohibits a waiver of statutory rights where the
‘public benefit [of the statute] is one of its primary p\.u‘;:x:rs,es.“”69 Here, Education Code
sections 87160 — 87164 were established for the purpose of promoting the reporting of improper
governmental activities within community college districts, and thus, benefiting the public. The
right to State Personnel Board hearings and investigations, provided by Education Code

section 87164, subdivisions (c) — (f), were made available to community college employees and
applicants for employment as part of the remedies provided to promote reporting of improper
governmental activities. The importance of the State Personnel Board hearings to this public

%8 Exhibit F, Draft Staff Analysis, p. 216.
6 Exhibit K, Azteca Construction, Inc. v. ADR Consulting, Inc., supra, 121 Cal.App.4th 1156,

1166. Q
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benefit was indicated in the legislative history of Statutes 2001, chapter 416 (Assem. Bill (AB)
No. 647), which added subdivisions (c) — (f) to Education Code section 87164. The legislative
history acknowledged a concern that community college administrators, governing boards, and
the Chancellor of the California Community Colleges may have “a conflict of interest in
investigating whistleblower complaints.””® Thus, a community college employee or applicant
for employment’s right to a State Personnel Board hearing, provided by Education Code
section 87164, subdivisions (c)(1), (c)(2), and (f), was provided, in large part, to have an
independent body available to investigate whistleblower complaints, which promotes the
reporting of improper governmental activities to the benefit of the public.

As a result, pursuant to Civil Code section 3513, community college employees may not waive
the rights provided by (W%?nd therefore, the MOUs of community college
employees cannot conflict with Education Code section 87164, subdivisions (¢)(1), (¢)(2), and
(D), as those rights are unwaivable. Thus, staff finds that subdivision (1) of Education Code
section 87164 does not have any effcct on the mandate requirements of subdivisions (c)(1),

{)(2), and (f).

Therefore, staff finds that Education Code section 87164, subdivisions (a), (b), (d), (e), (h), (j),
{k), and (1), do not impose any state-mandated activities upon community college districts.
However, staff finds that Education Code section 87164, subdivision (f), as added by

Statutes 2001, chapter 416, and subdivisions (¢)(1) and {c)(2), as added and amended by
Statutes 2002, chapter 81, impose the following state-mandated activities upon community

college districts when an employee or applicant for employment files a complaint with the State
Personnel Board: '

e Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board. This includes serving the employee or applicant for employment
and the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Ed. Code, § 87164,
subd. (c)(1}).

» Beginning January 1, 2003, pay for all costs associated with the State Personnel Board
hearing regarding a complaint filed by an employee or applicant for employment (Ed.
Code, § 87164, subd. (c)}(2)).

¢ Beginning January 1, 2002, if the State Personnel Board finds that a supervisor,
community college administrator, or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placing a
copy of the State Personnel Board’s decision in that individual’s official personnel file
(Ed. Code, § 87164, subd. (f)).

™ Exhibit L, Assembly Committee on Appropriations, Analysis of Assembly Bill 647 (2001-
2002 Reg. Sess.) as amended May 3, 2001. Staff notes the May 3, 2001 version of A.B. 647
amended Government Code section 8547 et seq., and proposed the use of the Public
Employment Relations Board (PERB) to investigate complaints of retaliation filed by
community college employees and applicants for employment.
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Issue 2: Do the state-mandated activities in Education Code section 87164,
subdivision (f), as added by Statutes 2001, chapter 416, and subdivisions
(cX1), and (c)(2), as added and amended by Statutes 2002, chapter 81,
constitute a new program or higher level of service?

In order for state-mandated activities to constitute a “new program or higher level of service,”
the activities must carry out the governmental function of providing a service to the public, or
impose unique requirements on local governments that do not apply to all residents and entities
in the state in order to implement a state policy.”" In addition, the requirements must be new in
comparison with the pre-existing scheme and must be intended to provide an enhanced service to
the public.” To make this determination, the requirements must initially be compared with the
legal requirements in effect immediately prior to its enactment.”

Prior to the enactment of Statutes 2001, chapter 416, there was no requirement for the State
Personnel Board to initiate a hearing or investigation into allegations of reprisal against an
employee or applicant for employment who disclosed improper governmental information, and
therefore no requirement for community college districts to comply with the activities required
by Education Code section 87164, subdivisions (¢)(1), {¢)(2) and (f). Therefore, the
requirements to fully comply with the rules of practice and procedure of the State Personnel
Board, to reimburse the State Personnel Board for all costs associated with the hearings or
investigations, and to make an entry into the official personnel record of a supervisor,
community college administrator, or public school employer, who is found by the State
Personnel Board to have violated Education Code section 87163, are new in comparison to the
pre-existing scheme.

In addition, these activities impose unigue requirements on community college districts that do
not apply to all residents and entities in the state and which are intended to provide an enhanced
level of service to the public. Education Code sections 87160 — 87164 encourage “employees
and other persons [to] disclose...improper governmental activities”* by, among other things,
providing a State Personnel Board hearing as a forum to hear complaints of acts of reprisal taken
against an employee or applicant for employment for disclosing improper governmental activity.
A protected disclosure under the code sections include activities that violate state or federal law,
that are economically wasteful or involves gross misconduct, incompetency, or inefficiency, or
that may significantly threaten the health or safety of employees or the public.” Thus, requiring
community coliege districts’ participation in State Personnel Board hearings and reimbursement
of the State Personnel Board for all costs associated with the hearings imposes unique
requirements upon community college districts and provides an enhanced service to the public
by aiding disclosure of illegal, wasteful, or harmful activities.

"' County of Los Angeles, supra, 43 Cal.3d 46, 56.

2 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

 Ibid.
7 Education Code section 87161.

5 Education Code section 87162, subdivisions (c) and (e). 9
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Therefore, staff finds that Education Code section 87164, subdivision (f), as added by
Statutes 2001, chapter 416, and subdivisions (c)(1), and (c)(2), as added and amended by
Statutes 2002, chapter 81, constitute a new program or higher level of service.

Issue 3: Does Education Code section 87164, subdivision (f), as added by Statutes
2001, chapter 416, and subdivisions (¢)(1), and (c)(2), as added and amended
by Statutes 2002, chapter 81, impose “costs mandated by the state” on
community college districts within the mcaning of article XIII B, section 6,
and Government Code section 175147

In order for the test claim statute to impose a reimbursable state-mandated program under the
California Constitution, the test claim statutes must impose costs mandated by the state.’®
Government Code section 17514 defines “cost mandated by the state” as follows:

[A]ny increased costs which a local agency or school district is required to incur
afier July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or
any executive order implementing any statute enacted on or after January 1, 1975,
which mandates a new program or higher level of service of an existing program
within the meaning of Section 6 of Article XII1 B of the California Constitution.

Santa Monica Community College District, co-claimant, estimated that it “will incur
approximately $1,000, or more, annually, in staffing and other costs in excess of any funding
provided to school districts and the state for the period from July 1, 2001 through

June 30, 2002”7 to implement all duties alleged by the claimants to be mandated by the state.

In addition, the State Personnel Board has provided evidence of amounts charged to community
college districts in the State Personnel Board comments, dated April 20, 2007. The State
Personnel Board indicates that during the period between 2002 and 2007, 12 whistleblower
complaints were filed with the State Personnel Board by community college district employees
and/or applicants for employment. The State Personnel Board alsc indicates that as of

April 20, 2007, community college districts have been charged $4,860.91 since 2002. This
amount includes hearings for both community college employees and applicants for
employment.

Thus, staff finds that the record supports the finding of costs mandated by the state and that none
of the exceptions in Government Code section 17556 apply to deny this claim. As a result, staff
finds that Education Code section 87164, subdivision (f), as added by Statutes 2001,

chapter 416, and subdivisions (c)(1), and (c)(2), as added and amended by Statutes 2002,

chapter 81, impose costs mandated by the state within the meaning of article XIII B, section 6 of
the California Constitution and Government Code section 17514 for the following activities
when an employee or applicant for employment files a complaint with the State Personnel Board:

» Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board. This includes serving the employee or applicant for employment
and the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending

" Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514.
77 Exhibit A, Test Claim, Exhibit 1, Declaration of Tem Donner, p. 139.

29 Test Claim 02-TC-24, Final Staff Analysis




hearings, and producing documents during investigations or hearings (Ed. Code, § §7164,
subd. (c)(1)).

¢ Beginning January 1, 2003, pay for all costs associated with the State Personne! Board
hearing regarding a complaint filed by an employee or applicant for employment (Ed.
Code, § 87164, subd. (c)(2)).

s Beginning January 1, 2002, if the State Personnel Board finds that a supervisor,
community college administrator, or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placing a
copy of the State Personnel Board’s decision in that individual’s official personnel file
(Ed. Code, § 87164, subd. (f)).

Conclusion

Staff concludes that Education Code section 87164, subdivision (f), as added by Statutes 2001,
chapter 416, and subdivisions (c)(1), and (¢)(2), as added and amended by Statutes 2002,
chapter 81, constitutes a reimbursable state-mandated program on community college districts
within the meaning of article XIII B, section 6 of the California Constitution, and Government
Code section 17514, for the following specific new activities when an employee or applicant for
employment files a complaint with the State Personnel Board:

» Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board. This includes serving the employee or applicant for employment
and the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Ed. Code, § 87164,
subd. (c)(1)).

e Beginning January 1, 2003, pay for all costs associated with the State Personnel Board
hearing regarding a complaint filed by an employee or applicant for employment (Ed.
Code, § 87164, subd. (c)(2)).

* Beginning January 1, 2002, if the State Personnel Board finds that a supervisor,
community college administrator, or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placing a
copy of the Statc Personnel Board’s decision in that individual’s official personnel file
(Ed. Code, § 87164, subd. (f)).

Staff further concludes that Education Code sections 44110 — 44114, as added and amended by
Statutes 2000, chapter 531, and Statutes 2001, chapter 159 do not impose any state-mandated
activities upon K-12 school districts and, thus, are not subject to article XIII B, section 6 of the
Califormia Constitution.

Any other test claim statute and allegation not specifically approved above, does not impose a
reimbursable state-mandated program subject to article XI1I B, section 6 of the California
Constitution.

Recommendation

Staff recommends the Commission adopt this staff analysis and partially approve this test claim.
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PART Il. LEGISLATIVE HISTORY OF THE CLAIM
This test claim alleges mandated costs subject to reimbursement by the state for-
schoo! districts, county offices of edqcation and community coliege districts to establish
and im;ﬁlement polibies and procedufes ﬁo comply with the “Reporting by School
Employees of improper Governmental Activities Act” pursuant to Education Code
Sections 44110 through- 44114 and for comrﬁunity college districts to combly with the
“Reporting by Community College Employees of impraper Governmental lActivities Act’
pursuant to Education Code 87160 throug'h» 87164, |
SECTION- 1. LEGISLATIVE HISTORY PRIOR TO JANUARY 1, 1975
Prior to January 1, 1875 there was no state statute or executive qrder in effect
which required school districts, county offices of edﬁdation, or community college
districts to establish procedures to protect employee or employee applicant
;‘whistlebIOWers” or to discipline employeés, ofﬁcers: or administrators who intentionally
engaged in acts of reprisal, retaliation, threats, or coercion against an employee or
employee applicant for having disclosed improper governmental activity.
SECTION 2. LEGISLAﬂVE HISTORY AFTER JANUARY 1, 1975
| _ Chapter 531, Statutes of 2000;‘ Section 1, added Articie 5 to Chapter 1 of Part 25

of the Education Code, consisting of Sections 44110 through 44114. Section 44110°

superintendent of schools.”

2 Education Code Section 44110, added by Chapter 531, Statutes of 2000,
Section 1: :
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requires the article to be known as the Reporting by School Ernployees of Impro_per
Governmmental Activities Act.

Section 44111° states a legisiative intent that school smployees and other
persons disclose improper,gdvemmental activities.

Section 44112° provides retevant definitions. Subdivision {a) defines an

“This artlcie shall be known and may be referred to as the Reportmg by School
Employees of Impropar Governmental Activities Act.” :

® Education Code Section 44111, added by Chapter 531 Statutes of 2000
Sectlon 1

“It is the intent of the Legislature that school employees and other persons

disclose, to the extent:not expressiy prohibited by law, improper governmental
actw:tles

4 Educatldn Code Sectlon 44112, added by Chapter 531, Statutes of 2000
Section 1:

“For the purposes of this article, the foliowing ferms have the following meanings:

(a) "Employee" means a pubiic school employee as defined in subdivision (j) of
Section 3540.1 of the. Government Code. .

(b) "Iliegal ord . means any dlrectwe fo wolate or assnst m violating & federal,
state, or local law; rule .ot regulatlon Qr an order to work or cause others to.work.in.
conditions out5|de of thetr hne of. duty that would unreasonably threaten the health. or
safety of employees or the publlc:

(c) "Improper govemnmental activity” means an activity,by.a public school agency
or by an employee that.is undertaken in the. performance of the employee s official
duties, whether,or net that ac:tlwty is,within the scope of his or her empioyment and that
meets either of the following descrlptlons

(1) The.activity violates a state or federal law or regulatlon mclud:ng, but
not limited to, corruption, malfeasance, bribery, theft of government property;
fraudulent claims, fraud, coercion, conversion, malicious prosecution, misuse of

. government praperty, or willful omission to perform duty.

{(2) The activity is economically wasteful ar mvolves gross mlsconduct
mcompetency, or inefficiency. e
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‘employee” as a "public school employee,” as defined in subdivision (j) of Section

3540.1° of the Government Code. Subdivision (b) defines an “illegal order” as a

directive to violate a federal, state, or local law, rule, or regulation or an order io work in

" conditions that would unreasonably threaten the health or safety of empioyees or the

public. Subdivision (c) defines “improper governmental activity” as an activity
undertaken in the pérforrnance of official duties that violates a state or federal law or
regulation, including, corruption, malfeasénce, bribery, theft, fraud, éoercion, convarsion,
malicious prosecufion, misuse of government property, willful ‘omission to perform duty
or an activity that is economically wasieful or involves groés misconduct, ingompetency,
or inefficiency. Subdivision (d) defines "person" as any individu.al, corporation, trust,
association, any state or local government, or their agent. Subdivision (&) defines

"protected disclosure” as a good faith communication that discloses improper

(d) "Person” means any individual, corporation, trust, association, any state or
local government, or any agency or instrumentality of any of the foregoing.

(e) "Protected disclosure" means a good faith communication that discloses or
demonstrates an intention to disclose information that may evndence gither of the

- following:

(1) An improper governmentai activity.

(2) Any condition that may significantly threaten the health or safety of
employees or the public if the disclosure or intention to disclose was made for the
purpose of remedying that condition.

(f) "Public school employer” has the same meanlng as in subdivision (k} of
Section 3540.1 of the Government Code

5 Subdivision (j) of Government Code Section 3540.1 defines “empioyee” as_ahy

person employed by a public school employer, except elected or appointed empioyees,
management employees and confidential employees.
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governmental activify or disclioses a remedy'{o any condition that may significantly

threaten the health or safety of employees or the public. Subdivision (f) defines “"public
schoollemployér" as having the same méani'ng as in subdivision (k) of Govemment
Code Section 3540.1°.

Section 44113, s_ubdivision (a), prohibits an employee from using “official
authority or influence” to-interfere with the right of a,perdon to disclose improper.

governmental activity to an official agent. Subdivision (b) defines "use of official authority - |

® Subdivision (k) of Government Code Section 3540.1 defines "public school
employer” or "employer” as the governing board of a school district, a school district, a
county board of education, a county supérintendent of schools, or-a charter schoaol that
has deciared itself a public school employer pursuant to subdivision (b) of Section
47611 5 of the Educatlon Code

gz Educatmn Code Sectlon 441 13, added by Chaptar 531 Statutes of. 200{3
Sectlcn 1: - vy ERK : J

“(a) An employee may.not dlrectly or mdnrectly Use-or attempt to use the off cial.
authonty or mﬂuence of the empioyee for the purpose, of. mtnmsdatmg, 1threatenmg, ‘
- person-for the purpose of mterferlng wnth the nght of that person to. d:sclose to.an. ofﬂcia! v
agent matters within:the scope of this article. -
. (b) For the purpose of subdivision {a), "use of: ofﬁcnal authonty or: mﬂuence :

inciudes promising to confer or.conferring any benefit; affecting or threatening to affect

any reprisal; or-taking, directing others to take, recommending, processing, or.approving .-
any personnel action, including, but-not: fimited to appointment, promotion, transfer,
assngnment performance evaiuation;: .suspension,.or other-disciplinary action:

+(c) Forthe purpose.of: subdlvnswn (a),. "official agentincludes a school: .
administrator,:member-of the. governing board.of a school district:or-county-board of
education,-county.superintendent of schools; or. the Superintendent of Public Instruction.

~ {d) An-empioyee:who violates subdivision (a) may be liable in an action for civil
damages brought against the employee by-the offended- -party.

(e) Nothing in this section shall be:construed to authonze an mdlwdual to dlsclose
information otherwise prohlblted by or under. Iaw -
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or influence" as promising any banaﬂt. threatening any reprisal or taking any retaliatory
personnel action. Subdivision (¢) defines “official agént” as a school admirtis’trator,
member of the governing _b‘oard of a school district or county board of-education, county
superintendent of schools, or the Sopsrintendent of Public instruction. Subdivision (d)
allows that a violator may be liable for civil damagea to the offended oarty. Subdivision
() oualiﬁes that this section _shotjld not be construed to authorize an'individual to
disclose any information prohibited by law.

Section 44114®, subdivision (a), provides an employee or applicant may file a

8 Educatlon Code Sectton 44144, added by Chapter 531 Statutes of 2000
Section 1: : R

“(a) A public school employee or applicant for employment with a pubhc school
employer who files a written complairit with his<or her supervisor, & school administrator,
or the public school employer alleging actual or attempted acts of reprisal, retaliation,
threats, coercion, or similar improper acts prohtbltad by Section 44113 for having
drsclosed imiproper’ governmental activities or:for refusing to obeyanillegal order may
also file a copy of the written comiplaint with the local iaw enforcement agency together
with a sworri-staterment that thé contents of the writteri complaintiare true, or are -
believed by the affiant to be triie, under penalty of perjury. The complaint fi t' led with the .
local law enforcement agency shall be filed wrthln 12 months of the most recent act of
reprisal that is'thé&' subject of the complamt o

(b) A person who interitionally engages in acts of repnsal retalratlon threats,
coercion; or similar acts against 8 public school- employee or applicant for-employment
with a public:schoal emiployer for having made a protected disclosure is subject toa fine
not to exceed ten thousand doflars'($10,000) and-imprisonment.in the county.jail for-a
period- not to excegd one year. Any public school erviployee, ‘officer; or administrator who
intentionally ‘engages in that conduct shall also be'subject to discipline by thepublic
school ‘érriployer: If no advérsé action is instituted bythe public school employer and it is
determiriéd that'there is reasonable catise to beligve that:an act of reprisal, retaliation,
threats, coercion, or similar acts prohibited by Section 44113; the’ local law enforcement
agency may report the natire and details of the activity to the goveming board of the
school district or county board of eduoatlon as appropriate.
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written complaint with his or her supervisor,.a school administrator, or public school

(c) In.addition to all other penalties provided by iaw, a person who intenfionally
engages in acts of reprisal, retaliation, threats, cosrcion, or similar.-acts against a:public .
school empioyee or applicant for employment with a public school employer for having
made & protecied disclosure shall be liable in an action for damages brought against him -
or her by the injured party. Punitive damages may be awarded by the court where the
acts of the offending-party are proven to be malicious. Where liabiiity has been
established, the injured party shall also be entitied to reasonable attorney's fees as
provided by law.:However, an action for damages-shall not.be availableto the injured.
party uniess the mjured party has first filed-a complaint with the local law enforcement
agency.

(d) This section is not mtended to prevent a public school emp!oyer school
administrator, or supervisor.from'taking, failing to-take; directing others to take;
recommending, or approving a personnel action with respect to a public school
employee or applicant for employment with a public’school employer:if the public school
employer, school administrator, or supervisor reasonably befieves the action ar inaction
is justified on the basis of evidence'separate and apart from the fact-that the person has
made a protected disclosure as defined in subdivision {e) of Section 44112.

(e) Inany-civil action or.administrative proceeding, once-it has'been-
demonstrated by a preponderance of evidence that an activity protected by this article
was a contnbutmg factor in the alleged retaliation against a formar, current, or-
prospective public school employee, the burden of proof shall be on the supervisor,
school administrator, or public school employer to demonstrate by clear and convincing
evidence that the alleged action would have occurred for legitimate, independent
reasons even if the public school employee had not engaged in protected disclosures or
refused an illegal order.

If the supervisar, school administrator, or public schodl employer fails to meet this
burden of proof in an adverse action against the public school employee in any
administrative review, challenge; or adjudication in-which retaliation has been
demonstrated to be a contributing factor, the public school employee shall have a
compiete affirmative defense in the adverse action.

(A Nothing in this article shalf be deemed to diminish the rights, privileges, or
remedles of a public school employee under any other federal or state law or under an
employment contract or collective bargaining agreement.

(g) If the provisions of this section.are in conflict with the provisions of a
memorandum of understanding reached pursuant to Chapter 10.7 {commencing with
Section 3540) of Division 4 of Title 1 of the Government Code, the memorandum of
understanding shall be controlling without further legislative action.”
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employer alleging actua! or attempted improper acts as prohibited by Section 44113 and
also allows the offended party to file a copy of the written compleint with local law
enforcement W|th|n 12 months of the most recent subject of complalnt Subdivision (b)
defi ines the criminal penaliies for acts prohibited by Section 44113. This conduct shall
also be subject to drscrpflne by the public school employer. If no adverse action occurs,
local aw enforcement may report the actrwty to the govemmg board of the school district
or the county board of education. Subdivision (c) aliows the f‘thng of a cnvrl action and the
court may award damages and reasonehle attorney’s feee. Subdivision (e) requires, in
any civil action or edm‘inistretive proceeding, that the tnitial burden of proof is on the |
employee or applicant to prove a prohlblted actwrty was a contnbutrng factor in the
alleged retaiiation. Thereafter the burden of proof rests on the superv:sor school
admmrstrator or public school employer to prowde clear. and convrnc:rng evrdence that
the alleged ac’non would-have occurred for legitimate, independent reasons. Fallure to
do so gives the pub‘lic school ernployee a complete affimative defense.

Chapter 531, Statutes of 2000, Section 2, added Article 6 to Chapter 1 of Part 51

of the Education Code, consrstmg of Sactions 87160 through 87164. Section 871609

requires the article to be known as the Reporting by Community College Employees of

® Education Code Section 87160, added by Chapter 531 Statutes of 2000,
Section 2:

“This article shall be known and may be referred to as the Reporting by -
Community Coliege Employees of Improper Governmental Activities Act.”
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Improper Governmental Acttvities Act.

Section 87161 states a legislative intent that community college employees and
other persons disclose improper governmental activities.

Section 87162 provides relevant definitions. Subdivision-(a) defines an

L Eduoatlon Code Sectlon 87161, added by Chapter 531, Statutes of 2000,
Section 2: B
J .
“It is the intent of the Legislature:that-community college employees and other
persons d|sclose to the extent not expressly prohlblted by law, improper govemmental
activities.” '

iz M Education Code Section 87162, added by Chapter 531 Statutes of 2000,
Seotton 2

"For the purposes of this article, the followmg terms have the following meanings:
- (a) "Employee".means a public:school employee as defined in'subdivision (j) of
Section 3540.1 of the Govemment Code as construed to mclude commumty coliege
employees. - -

(b) "lllegal order” means any dnrectlve to \ﬂolate or assnst in violating a federal
state, or local-law, rule, or regulation or an-order-to work or cause.others to.work.in -
conditions autside of their line of duty that would unreasonabiy threaten the health or
safety of employees or the public. :

(¢) "Improper governmental activity" means an actlwty by a commumty coliege or
by an employee thatis:undertaken in the performance of the employee's official-duties,
whether or not that activity is within the scope of his or her employment and that meets
either of the foliowing descriptions: |

(1) The activity violates a state or federal law or regulatton mcludmg, but
not limited to, corruption, malfeasance, bribery, theft of government proparty, -
fraudulent claims, fraud, coercion, conversion, malicious prosecution, misuse of

government property, or willful omission to perform duty. .

(2) The activity is economloally wastefuf or involves gross misconduct,
incompsatency, or inefiiciency. =

(d) "Person" means any individual, corporat:on frust, assoonatton any state or
local government, or-any agency or instrumentality of any of the, foregonng

(e) "Protected disclosure" means a good faith-communication that discioses or
demonstrates an intention to disclose information that may evidence either of the
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‘employee” as a “public school employee,” as defined in subdivision (j) of Section 3540.1

of the Government Code as construed to inciude community college employees.
Subdivision (b) defines an “illegal order” as a directive to violate a federal, state, or local
law, rﬁle, or regulation or an order to work in conditions that would unreasonably
threaten the health or safety of em'pioyees or the public. Subdivision (c) defines
"improper govemmer;tal activity" as ah activity undertakeﬁ in the performance of official
duties that violaies a state or federal law or regulation.-ihcluding, corruption,
malfeasance, bribery, theft, frau;i. coe;cion, convei:sion, m'alicio.us prosecution, misuse
of government property, willful omiséion to perform duty or an éctivity that is
economically wasteful or involves gross misconduct, incompetency, or inefficiency.
Subdnnsmn (d) deﬂnes “person" as any mdlwdual corporatuon frust, asscciation, any
state or Iocal govemment or their agent SUbleISIOH (e) defines "protected dtsclosure
as a good faith-communication that discloses improper governmental actlwtyf-orf
discloses a remedy to any condition that may significantly threaten the health or safety

of employees or the puiblic. Subdivision {f) defines "public school empioyer” as having

_the same meaning as in Government Code Section 3540.1, subdivision (i;), which

foliowing:

(1} An improper governmental activity. -

(2) Any condition that may significantly threaten the health or safety of
empioyees or the public if the disclosure or intention to disclose was made for the
ourpose of remedying that condition.

(f) "Public school employer" has the same maaning as in subdivision (k) of
Section 3540.1 of the Government Code as construed to mclude commumty coliege
districts.”
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includes cqmlnunity college districts.

Section 87163", subdivision (a'). prohibits an employee from using “official
authcrlly Ior influence” fo interfere .with the right of ‘a person to disclose these matters td
an official agent Subdlwsmn (b) defines "use of official authority or influence” as
promlsmg any beneﬁt threatenmg any rapnsal or taklng any retallatOry personnei action.
Subdivision (c) defines ofﬁclal agent” as a communlty college administrator; member of
the govermning board ofa communrty college dlstnct or the Chancallor of the Callfomla
Commumty Colleges SllblelSlon (d) allows that a vxolator may be Ilable for civil
damages to the offended party. Subdwusnon (e)- qualrf ies that thls saction should not be

c;onstmed to authonze an individual to d:sclcse mformatlon if prohlbltedrby law.

12 Educatlcm Code Sectlon 87163 added by Chapter 531, Statutes of 2000
Sectlon 2:

“(a)-An employee may not dzrectly or-indirectly use or attempt to use the offi cnal
authority or-influence of the emplovee for the purpose of intimidating, thréatening,
coercing, commandlng or attempting to intimidate, threaten, coerce, or command any

' person for the purpese of interfering with the right of that person to dlsclose to an offi cual '

agent matters within the scope of this article.

' (b} For the purpose of .subdivision (a), "use of offi Cla| authonty or influence”
includes promising to confer or confarring any benefit; affecting or threatening-to affect
any reprisal; or {aking;-directing others'to take, recommending, processing, Or approving
any personnel:action, including, but.riof:limited to appointment, proriotion; transfer; '
assignment;: performance evalugtion, suspension, .or other-disciplinary action.

(c) For the purpose of subdivision (a), "official agent” includes a community
college administrator, member of the governing board of a community college district; or
the Chancelior of the Califomia Community Colieges.

(d) An employee who violates subdivision {a) may be liable in-an action for ClVll
damages brought against the empioyee by the offended party.

(e)Nothing in this section shall be construed to authonze an mduvndual to disclose
information othervvlse prohibited by or under law.”
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Section 87164, subdivision (&), provides that an employee or applicant may file

'® Education Code Section 87164, added by Chapter 531, Statutes of 2000,
Section 2:

“(a) An employee or applicant for employment with a public school employer who
files a written complaint with his or her supervisor, a community college administrator, or
the public school employer alleging actual or attempted acts. of reprisal, retaliation,
threats, coercion, or similar improper acts prohibited by Section 87163 for having
disclosed improper governmenial activities or for refusinge-obey an illegai ordér may
also file a copy of the written complaint with the local law enforcemant agency, together
with a swom statement that the contents of the written complairit are true, or are
believed by the affiant to be true, under penalty of perjury. The complaint filed with the
local law enforcement agency shall be:filed within 12: months of the most recent act of
reprisal that is the subject of the .complaint.

.(b)-A person who intentionally-engages in acts of reprisal, retaliation, threats,
coercion, or similar acts against an employee or applicant for employment with a public
school employer forihaving made a protected disclosure is $ubject to a fine not to -
exceed ten thousand dollars ($10,000) and imprisonment in the county jail for a period
not to exceed one year. An employee, officer, or administrator who intentionally engages
in that conduct shall also be subject to discipline by the public school efployer. If no
adverse action is-instituted by the publi¢ school-empioyer, and it:is determined that there
is reasonable cause to believe that an act of reprisal, retaliation, threats, coercion, or
similar acts:prohibited by Section 87163; the local law-enforcemeant agency may raport
the nature and details of the activity to the govemmg board of- the communlty college
district. -

(c) In addition to all other:penalties prowded by law, a person who mtentlonally
engages in acts of reprisal, retaliation, threats, coercion; orsimilar acts against an
employee or applicant for employment with a public school- employer for having rnade a
protected disclosure shall be liable:in an action for damages brought against him or her
by the injurad party.. Punitive damages may be awarded by the court where the acts of
the offending party-are proven to be mailicious. Where liability has been established, the
injured party shall also be entitled to:-reasonable attomey's fees as provided by law.
However, an-action for damages shall not-be available to the injured-party unless'the
injured party-has first filed a complaint:-with the.local-law enforcement agency.

(d) This section is not intended to. prevent a:public school-employer,: sc:hool
adminisirator, or supervisor from taking, failing to take, directing others to take,
recommending, or approving a.personnel-action with respect to.an empleyee or
applicant for employment with a public school employer if the public school .employer,
school administrator, or supervisor reasonably beiieves an action or inaction is justified
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a written complaint with his or her supervisor, a school e_dmin':strator, or public school
employer alleging actual or attempted improper acts as prohibited by Saction 87163 and
allows the offended party to file a copy of the written complaint with local law
enforcement within 12 months of the most recant subject of the complaint. Subdivision
(bj defines the criminal penalties for the. acts prohibited by Section 87163: This conduct
shall also be subject to discipline by the public school employer. If no adverse action
occurs, local taw enforcement may.report th_e activity to the govemning board of-the
community college district. Subdivision.(c) aiows the filing of a civil action and the court

7“.‘.%5’ award damages and reasonable attomey's fees. Subdivision (e) requires, in any

on the basis of evidence separate and apart from the fact that the person has made a
protected disclosure as defined in subdivision (e} .of Section 87162,

. (e) In any civil action or administrative proceeding, once it has-been -
demonstrated by a preponderance of evidence that an activity protected by this article
was a confributing.factor.in the alleged retaliation against a'former, cumrent, or
prospective employee, -the burden;of proof shall be .on:the supervisar, school
administrator; or. public school employer to demonstrate by clear and convincing
evidence that the:alleded action would.have occurred foriegitimate, independent
reasons even if the:employee had not: -engaged;in protected disclosures or refused an
illegal order. If the superviser, school.administrator, or.public school.employer fails'to
meet this burden of proof in an adverse action against the amployee in-any
administrative review, chalienge, or adjudication:in wh|ch retaliation has been
demonstrated to be a contributing factor the employee shall have.a complete afﬁrmatlve
defense in the.adverse action. i

(f) Nothing in this article-shall be: deemed to dlmm:sh the nghts prwﬂeges or
remedies. of an employee under any.other federal or: state Iaw or under an employment
contract or-collective: bargammg agresment. .

(g) If the provisions of this-section are in conflict wnth the provusmns of a.
memorandum of understanding reached pursuant to Chapter 10.7' (commencmg with
Section 3540) of.Division'4. of Titie 1-of the Government Code, the memorandum of .
understanding shall be controlling without further legislative action.”
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- civil action or administrative proceeding, that the initial burden of proof is on the

employee dr applicant to prove a prohibited activity was a contributing factor in the
alleged refaliation. Thereafter, the burden of proof rests on the supervisor, school
adrﬁinistrator, or public school employer to provide ciear and convincing evidence that
the alleged action would have occurred for legitimate, independent reasons. Failure to
do so gives the pub[ieschdol employee a complete affirmative defense.

Chapter 159, Statutes of 2001, Section 68, amendéd”Educatién Code Section
44114, effective January 1, 2002, to make technical changes. |

Chapter 416, Statutes of 2001, Section 1, amended Education C'ode Section

87164", effective January 1, 2002, to insert five naw sﬁbdivisions (), (d),.(e), (f), and

' Education Code. Sectlon 87464, as amended by Chapter 416 Statutes of 2001,
Section 1, effective January1 2002; -
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and discipiinary. groceedtngs
- (8) If, after the heanng the State Personnel Board dete[mmes Ihat a wclg’ncn of

officer ccnclude tbat imp gger gctw;ty hgs occurred the board may_order any
i i . re cratlcn of lost

subject cf the alleged gcts of mtsgcndgct prchlbgted by Section 82163
Whe ever the S ate Personnet d determines tha LSU rvisor

saction. .

(ﬂ) In addltlcn to ell other penaltnes provuded by law, a person whc mtentlonany
engages in acts of reprisal, retaliation, threats, coercion, or similar acts agamst an
employee or applicant for employment with a publlc school empicyer for, having made a
protected disclosure shall be liable.in an. actron for damages brought against him ar. her
by the mjured party Punitive damages may be awarded by the court where the acts of
the offending party are proven to be malicious. Where fiability. has been estabhshed the
injured party shal} also be entitied to reasonable attorney's fees as provided by iaw.
However, an action for damages shall not be available fo the injured, party unless the
injured party has first filed a comptaint with the local law enforcement agency. Nothing in
this subd:vtelon reguwee an injured party to file a complaint with the State Personnel

(1) Thls sectlon is not intended. to prevent a pubilc school employer school
administrator, or. supennsor from taking, failing to take, directing others to take,
recommendmg or approving a personne! acfion with respeact to an employee or
applicant for employment with a public school.employer if the public school employer,
school administrator, or supervisor. reascnably believes an action or inaction is justified
on the basis of evidence separate and apart from the fact that the.person has made a
protected disclosure as -defined in subdivision (e) of. Sectlcn 87162..

(D) In any civil. actm_n or administrative proceeding, once it has been demonstrated
by a preponderance of evidence that an activity protected by this article was a
contributing factor in the alleged retaliation against.a former, current, or prospective
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(g). Subdivision ('c) requires the State Personnel Board to initiate a hearing or
investigation of a written complaint within 10 working days. Findings shall be completed
within 860 workings days and a copy of the ﬂndmgs must be prowded to the complalnmg
employee or appltcant and the approprlate supervisors, admlmstrator or employer The '

hearing shall be canducted in accardance with Section 18671 2" of the Govern‘ment- -

empioyee, the burden of proof shall be on’ the superwsor school admlnlstrator or public
school employer to’ demonstrate by clear and- convmc:ng evndence that the alleged
action would have occurred for legrtumate lndependent reasons even if the employee
school admlmstrator or publlc school employer falls t0°meet: thta burden of proof in’ an
adversé’ actlon agamst the employee in any : admlmstratwe revnew challenge or -
adjudrcatlon |n wh|ch retahatten has been demonstrated to be a contrlbutmg factor the

(K) Nothmg in this article ehall be deemed to dtmlmsh the rights, pnvelegee or
remedies of an employee under any other federal ‘or state Iaw or under an employment
contract or coltectlve bargalmng agreement '

(l) If the prowsmns of this- secttcm are in conﬂtct with the prowsmns of a
memorandum of underatandlng réached pursuant to Chapter 10.7 (commencmg with
Section 3540) of Dlwsmn 4 of Title 1 of the Government Code, the memorandum of
understandmg shall be controllmg WIthout further Ieglslatlve ac’uon

'* Government Code Section 18671.2, as amended by Chapter 472, Statutes of
1996, Section 2;

“(a) The total cost io the state of maintaining and operating the hearing office of
the board shall beé determined by the board, in advancé or upon any 6ther basis as it
may determine, utilizing information from 'the state agencies for which semces are
provided by the hearing office.

(b) The board shalt be reimbursed for the entire cost of hearings conducted by
the hearing office pursuant to-statutes administered by the board or by interagency
agreement. The board may bill the appropriate state agenctes for the costs incurred in
conducting hearings involving employees of those state agencies, and employees of the
California State University pursuant to Sections 89535 to 88542, inclusive, of the
Education Code, and may bill the state departments having responsibility for the overall
admlmstratlon of grant-in-aid programs for the costs incurred in conducting hearings
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Code. Subdivision (d) aliows the employer to request a hearing before the State
Personnel Board to overrule adverse findings. Subdivision (g) requires the State
Personnel Board to order appropriate relief if it is determined that a violation has
occurred. Subdivision (f) requires that a violation of Section 87163 shall be made in the
supervisor's, administrator's, or employer’s official personnel records. Former
sﬁbdivisions (), (d), (e), (f), and (g) were re-letiered (h), (i}, (j), (k), and (I}, respectively.
Chapter 81, Statutes of 2002, Section 1, amended Education Code Sectiion

87164, effective January 1, 2003, to split subdivision (c) intc subparagraphs (1) and

invoiving employees not administering their own merit systems pursuant to Chapter 1
(commencing with Section 19800) of Part 2.5, All costs callected by the board pursuant

to this section shall only be used for purposes of maintaining and operating the hearing
office of the board.” .

*® Education Code Section 87164, as amended by Chapter 81, Statutes of 2002,
Section 1, effective January 1, 2003:

“(c) (1) The State Personnel Board shall initiate a hearing or investigation of a
written complaint of reprisal or retaliation as prohibited by Section 87163 within 10
working days of its submission.

The exacutive officer of the State Personnel Board shall compiete findings of the

hearing or investigation within 80 working days thereafter and shall provide a copy of the
findings to the complaining employee or applicant for empioyment with a pubiic school
empioyer and to the appropriate supervisors, administrator, or empioyer. This hearing
shall be conducted in accordance with Section 18671.2 of the Government Code,_this
part, and the rules of practice and procedure of the State Personnel Board. When the
aliegations contained in a complaint of reprisal or retaliation are the same as, or similar
to, those contained in another appeal, the executive officer may consolidate the appeals
into the most appropriate format. In these cases, the time limits described in this
subdivision paragraph shall not apply:

(2) Notwithstanding Section 18671.2 of the Government Code. no costs
associated with hearings of the State Personnel Board conducted pursuant to paragraph
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(2). Subparagraph (1) made technical changes. Subparagraph (2) was added to

* provide that the costs associated with hearings shall not be charged to the Board of

Governors but instead to the community college district that employs the compl“aining
employee or applicant.
PART lll. STATEMENT OF THE CLAIM

SECTION 1. COSTS MANDATED BY THE STATE

The Statutes and Education Code sectioﬁs referenced in this test claim result in
school districts incurring costs mandated by fhe state, as defined in Government Code
section 17514", by creating new state-mandated duties related to the uniquely
governmenital function’ of pi"OVid_ing"":puinc': services and these §tatiites apply to school '

districts and do not apply generally to ail residerifs and entitiés in the state.'®

as filed his or he

'" Government Code section 17514, as added by Chapter 1459/84:

"Costs mandated by the state" means any increased costs which a-local agency or
school district is required to incur after July 1, 1880, as-a result of any: statute enacted
on or after-Jdanuary 1, 1975, or any executwe order imiplementing any statute enacted on
or after January 1,"1975, which mandates a new. program or higher level of service of an
existing program thhm the meanmg of Sectton 6 of Artlc:le XIIIB of the California -
Consﬂtutmn

¥ public schools are a Article XHIl B, Section 6 “program,” pursuant to Long

'Beach Unified School District v. State of Callfurnl {1990) 225 Cal. App 3d 155; 275
Cal.Rpftr. 449:
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The new duties mandated by the state upon school districts; county ofﬁces of
education and community covueges require state reimbursement of the direct and indirect
costs of iabor, materials and supplies, data processing services and software,
contracted services and consultants, equipment and capital assets, staff and student
training and travel to implement the foIIoWing activities:

) Sc;nool Districts and County Offices of Education:
A) Pﬁrsuant to the Reporting by School Employees of Improper
- Governmental Activities Act (Educaﬁon Code Sections 44110 through
'44114) to establish policies and procedures, and to periodically update
those pblicies and procedures, o implement the act.

B) Pursuant to Education Code Section 44114, subdivision (a), to receive, file
and maintain written complaints filed by school employees or applicants for
employment .alleging actual or attempted acts of reprisal, retaiiation,
threats, ¢oercion or si'milar improper acts for having disclosed improper
governmental activities or for refusing to obey an iliegal order.

C) Pursuant to Education Code Section 44144, subdivision (b), to investigate,

or to cooperate with law enforcement investigations of, written complaints

“In the instant case, although numerous private schools exist, education in our society is

considered to be a peculiarly government function. (Cf. Cammel Valley Fire Protection
Dist. V. State of California {1987) 190 Cal.App.3d at p.537) Further, public education is

administered by local agencues fo provide service to the public. Thus public educatlon
constitutes a ‘program’ within the meaning of Sectlon 6."
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In

D)

E)

F)

Co

filed by school employees or applicants for employment alleging aciual or

attempted acts of reprisal, retaliation, threats, coercion or simiiar improper -

acts for having disclosed improper governmental activities or for refusing

to obey an illegal order.

Pursuant to Education Code Section 44114, subdivision (b}, to discipline,

as may be required by law or the district's coliective bargaining agreement,

any employee, officer or administrator, who is found to have engaged in

actual or attempted acts of reprisal, retaliation, threats, coercion or similar

improper acts for having disclosed improper govemmental activities or for

refusing to obey an illegal order.

Pursuant to Education Code Section 44114, subdivision (c), to respond,

appear and defend in any civil action; directly or derivatively, when named

as a party or otherwise required by the collective bargaining agreement,

brought by a person alieging an employee or officer of the district has

engaged in actuat or attempted acts of reprisal, retaliation, threats,

coercion or similar improper acts for having made a protected disclosure.

Pursuant to Education Code Section 44114, subdivision {c),.to pay

damages, directly or derivatively, including attorney's fees, when ordered

by the court based upon the liability of the district, or as otherwise defined

by the collective bargaining agreement .

u

Cc

8.
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A)

B)

C)

D)

Pursuant to the Reporting by Community College Employees of improper

. Governmental Activities Act (Education Code Sections 87160 through

87164).':0» establish poliéies and procedures, and to periodically updats
thos_é policies and procedures, to irﬁplement the act.

Pursuant to Education Code Section 87164, subdivision (a), to receive, file
and maiﬁtain written complaints filted by school employees. or applicants for
employment alleging actual or attempted acts of reprisal, retaliaﬁon.
threats, coercion or similar impropef acts for ‘having disclosed improper
_governfnental activities or for rafusing to obey an illegal order.

Pursuant to Education Code Section 87164, subdivision (b}, to inveétigate,
or to cooperate with law enforcement investigations of,. written compilaints
filed by school employees or abplicants for employment alleging actual or
attempted acts of raprisal, retaliation, threats, coercion or similar improper
acts for having disclosed improper governmental activities or for refusing
to obey an illegal order.

Pursuant to Education Code Section 87164, subdivision-(b), todiscipline,
as may be required by law or the diétrict's collective bargaining agreement,
any employee, ofﬁce_r or administrator, whol is found to have engaged in
actual or attempted acts of reprisal; retaliation, threats, coercion or similar
improper acts for having disclosed 'improper governmental activities or for -

refusing to obey an illegal order,
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F)

G)

H)

)

Chapter 81/02 Reporting Improper Governmental Activities

Pursuant to Education Code Section 87164, subdivision (i), to respond,

~ appear and defend in any civil action, directly-or derivatively, when named

as a party or otherwise required by the collective bargaining agreement,

brought by a person alleging-an employee or officer.-of the district has

engaged in actual or atterpted acts of reprisal, retaliation, threats,

coercion-'or-simiiarimpropér acts for having made 2 protected disclosure.
Pursuant to Education Code Section 87164, subdivision (h), to pay
damages, directly or derivatively, including attorney’'s fees, when ordered
by the court based ﬁpon the liability of the district, or as otherwise defined
by the collective bargaining agreement .

Pursuant to Education Code Section 87164, subdivision (c}, for

Community College Districts to appear and participate in hearings and

‘investigations initiated by the State Personnel Board when complaints

alieging actual or attempted acts of reprisal, retaliation, threats, coercion or

similar acts for having made a protected disclosures have been filed with

the Board.

Pursuant to Education Code Section 87164, subdivision (d), for
Community College Disiricts to request a hearing before the State
Personnel Board when the advérse findings of the hearing officer are
incorrect.

Pursuant to Education Code Section 87164, subdivision {(e), for
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12

13 K

14
)

15

Community College Districts when, after a hearing, the State Personnel
Board determined that a violation has cccurred, or if no hearing is
requested and 'thg findings of the hearing officer conclude improper activity
has occurred, fo comply with any ordered relief including, but not limited to,
reinstatement, backpay, restoration of lost service cred'it, and the
éxpungement of any adverse records of the empioyee or employee
applicant who was the subject of the acts of misconduct. |

Pursuant to Education Code Section 87164, subdivision (f), for Community
Coliege Districts, When the ‘State Personnel Board determines that a
supervisor, administrator or employer has violated Section 87163, to cause
an entry to that eﬁgct to be made in the supervisor's, administrator's or
employer’s official personne! records.

Pursuant to Education Code Section 87164, subdivision (c)(2), to
reimburse the State Personnel Board for all of the costs associated with its

hearings conducted pursuant to subdivision (c){1).

16 SECTION 2. EXCEPTIONS TO MANDATE REIMBURSEMENT

17 None of the Govemment Code Section 17556 statutory exceptions to a finding

¥ Government Code section 175586, as last amended by Chapter 589, Statutes of

1989:

“The commission shall not find costs mandated by the state, as defined in Section

17514, in any ciaim submitted by a local agency or school district, if, afier a hearing, the
commission finds that:
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of costs mandated by the state apply to this test claim. Note, that to the extent school
districts may have previously performed functions similar to those mandated by the
referenced code sections, such efforts did not establish a preexisting duty that would

relieve the state of its constitutional requirement to later reimburse school districts when

these activities became mandated.*®

(a) The claim is submitted by a local agency or school district which requested
legisiative authcmty for that local agency or school district to.implement the program
specified in the statute, and that statute imposes costs upon that local agency or school
district requesting the Ieglslatwe authority. A resolution from the govermng body or a
Ietter from a delegated representatlve of the governing body of & Iocal agency ot school
a given program shail constrtute a request within the meamng of this paragraph

(b) The statute or executive order affirmed for the state that which had been
declared existing law or regulatlon by action of the coufts. -

(c) The, statute.or.executive order implemented a federal law or regulatlon and
resulted in costs mandated by the federal govemment, uniess the statute or executive
order mandates costs which exceed the mandate in that federal law or.regulation.

(d) The local agency or school district has the authority o levy service charges,
fees, or assessments sufficient to pay for the mandated program or increased level of
service.

(e) The statute or executive order provides for offsetting savmgs to local agencies
or school districts which result in no net costs to the local agencies of school districts, or
includes additional revenue that was specifically intended to fund the costs of the state
mandate in an amount sufficient to fund thé cost of the state mandate.

(f) The statute or executive order imposed duties which were expressly inciuded
_.in a ballot measure approved by the voters in a statewide election.

-{g) The statute created a new crime or infraction, eliminated a crime or infraction,
or changed the penalty for a crime or infraction, but only fof that portion of the statute
relating directly {o the enforcement of the crime or infraction.”

2 Government Code section 17565, added by Chapter 879, Statutes of 1986:
“If a local agency or a school district, at its option, has been incurring costs which are

subseguently mandated by the state, the state shall reimburse the local agency or
school district for those costs incurred after the operatwe date of the mandate.”
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SECTION 3. FUNDING PROVIDED FOR THE MANDATED PROGRAM
No funds are appropriated by the state for reimbursement of these costs |
mandated by the state and there is no other proyision of iaw for recovery of cdsts from
any other source. _ |
PART IV. ADDITIONAL CLAIM REQUIREMENTS
The following elements of this claim are provided pursuant to Section 1183, Title
2, California Code of Regulations;

Exhibit 1: Declaration of Diana Halpenny
. General Counsel
San Juan Unified School District

Declaration of Tom Donner
Executive Vice President - Business and Administration
Santa Monica Community College District

. Exhibit 2:  Copies of Statutes Cited

Chapter 81, Statutes of 2002

Chapter 4186, Statutes of 2001
Chapter 159, Statutes of 2001
Chapter 531, Statutes of 2000

Exhibit 3: Copies of Code Sections Cited

Education Code Section 44110
Education Code Section 44111
Education Code Section 44112
Education Code Section 44113
Education Code Section 44114
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Education Code Section 87160
Education Code Section §7161
Education Code Section 87162
Education Code Section 87163
Education Code Section 87164
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PART V. CERTIFICATION
| certify by my signature below, under penalty of perjury, that the statements
made in this document are true and complete of my own knowiedge -or information and
belief.

Executed on May ;/ , 2003, at Cammichael, California by:

General Counsel ,
San Juan Unified Schoo! District

Voice: (916) 971-7110
Fax; (918) 871-7704 .

PART VI. APPOINTMENT OF-REPRESENTATIVE

San Juan Unified Schoo! District appoints Keith-B. Petersen, SixTen and

Associates, as its representative for this-test claim.

YLy é 3

Diana Halpenny 7 Date /
General Counsel
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PART V. CERTIFICATION

| certify by my signature below, under penalty of parjury, that the statements
made in this document are true and complete of my own knowledge or information and
betief.

Executed on May 2L 2003, at Santa Monica, Calffornia by:

/.

Tom Bonner
Executive Vice President
Santa Monica Community Coliege Disfrict

Voice: (310) 434-4000
Fax: (310) 4344386

PART VI. APPOINTMENT-OF REPRESENTATIVE
Santa Monica Community College District appoints Keith B. Petersen, SixTen

and Associates, as its representative for thlS test cia:m

Z—«/&MJ—— : d"_,/ /*J

Tom Donnér Date
Executive Vice President
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DECLARATION OF DIANA HALPENNY

San Juan Unified School District

- Test Claim of S8an Juan Unified School District
and of Santa Monica Community Coliege District

COSM No:

Chapter 81, Statutes of 2002
Chapter 416, Statutes of 2001
Chapter 159, Statutes of 2001
Chapter 531, Statutes of 2000
Education Code Sections 44110
- Education Code Sections 44111
Education Code Sections 44112
Education Gode Sections 44113
Education Code Sections 44114
- 'Education Code Sections 87160
Education Code Sections 87161
Education Code Sections 87162

Education Code Sections 87163
Education Code Sections 87164

Reportin er Governmeant Acfivitie

|, Diana Halpenny, General Counsel, San Juan Unified School District, make the
foliowing declaration and stétement.

In my capacity as General Counsa! to San Juan Unified School District , | am
responsible for the district’'s compliance with the reporting of improper governmental
activities. | am familiar with the provfsions and requirements of the Statutes and
Education Code Sections enumerated above. |

These Statutes and Education Code sections require the San Juan Unified
School District to:

A) Pursuant to the Reporiing by School Employees of Improper
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C)

Governmental Activities Act (Education Code Sections 44110 throUgh
44114) to establish poiicies and procedures, and to periodically update
those policies and procedures, to impiement the act.

Pursuant io Education' Code Section 44114, subdivision (&), to receive, file

.and maintain written complaints filed by schoo!l employees or applicants for

employment alleging actual or attempted acts Qf reprisal, retaliation,
threats, coercion or similar improper acts for having disclosed improper
governmental activities or for refusing to obsy an illegal order.

Pursuant to Education Code Section 44114, subdivision (b), to investigate
or cooperate with law enforcement written complaints filed by school
employees or appiicénts for employment alleging actual or atiempted acts -
of reprisal, retaliation, threats, coercion or similar irﬁpro,per acts for having
disclosed improper governmental activities or for refusing to obey an illegal
order.

Pursuant to Education'Code Section 44114, subdivision (b), to discipiine
any employee, officer or administrator, as may be required by law or the
district's collective bargaining agreement, who is found to have engaged in
actual or attempted acts of reprisal, retaliation, threats, coercion or simiiar
improper acts for having disclas.ed improper governmental actiﬁities or for
refusing to obey an illegal order.

Pursuant to Education Code Section 44114, subdivision (c), to respond, _
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appear and defend in any civil action, directly or derivatively,-when named

as a party or otherwise required by the collective bargaining agreement,
brought by a person alleging an employee or officer.of the district has
engageq in actual or attempted acts of reprisal, retaliation, threats,
coercion or-similar improper acts for having made a protected disclosure.
F) Pursuant to Education Code Section 44114, subdivision (c), o pay
damages, diréctly or derivatively. including attomey’s fees, when ordered
by the -court based upon the liability of the district, or-as otherwise defined
by the collective bargaining agreemen't .
It is estimated that the San Juan School District, o the extent.improper activities
may be repbrted, will incur approximately $1,000, or more, annually, in staffing and other. Q
costs in excess of any funding provided o school districts and the state for thé period
from July 1, 2001 through June 30, 2002 to-implement these new duties mandated by
the state for which the school district has not been reimbursed by any federal, state, or
local gbver’nment agéhcy, and for which it cannot othénwise obtain reimbursement_.
The foregoing facts are known to me personally and, if so required, | could testify
to the statements made herein. | hereby declare under penalty of perjury that the
,' .

/
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Declaration of Diana Halpenny
To . .

foregoing is true and correct except where stated upon information and beiief and where
50 stated | declare that | believe them to be true.

EXECUTED this _/ _day of May, 2003, at Garmichae!, California.

Diana Halpenny 4 / T
General Counsel

San Juan Unified School District
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DECLARATION OF TOM DONNER

SANTA MONICA COMMUNITY COLLEGE DISTRICT

- Test Claim of San Juan Unified School District
and of Santa Monica Community Coliege District

COSM No.

Chapter 81, Statutes of 2002

Chapter 4186, Statutes of 2001
Chapter 159, Statutes of 2001
Chapter 531, Statutes of 2000

Education Code Sections 44110
Education Code Sections 44111
Education Code Sections 44112
Education Code Sections 44113
Education Code Sections 44114

Education Code Sections 87160
Education Code Sections 87161
Education Code Sections 87162
Education Code Sections 87163
Education Code Sections 87164

Reportina Improper Govemmental Activities

I, Tom Denner, Executive Vice President - Business and Administration, Santa
Monica Community College District, make the following declaration and statement.

in my capacity as Executive Vice President - Business and Administration, | ém
responsible for the district's compliance with the reporting of improper governmental
activities. 1 am familiar with the provisions and requirements of the Statutes and
Education Code Sections enumerated above.

These Statutes and Education Code sections require the Santa Monica

Community College District to:
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A)

B)

Q)

D)

Declaration of Tom Donner

Pursuant to the Reporting by Community College Employees of improper
Governmental Activities Act (Education Code Sections 87160 through
87164) to establish policies and procedures, and to periodically update
those policies and procedures, to implement the act.

_Pt_.u"suant to Education Code Section 87164, subdivision (&), to receive, file
and maintain writtan complaints filed by school employees or applicants for
empioyment alleging actual or attempted acts of reprisal, retaliation,
threats, coercion or similar improper acts for having disclosed improper
governmental activities or-for refusing to obey an illegal order.

Pursuant to Education Code Section 87164, subdivision (b), to i'nvestigate

or cooperate with law enfarcement written-complaints filed by school

_ employees or applicants for employment alleging actual or attempted acts

of reprisal, retaliation, threats, coercion or similar improper acts for having

disclosed improper governmental activities or for refusing to obey an illegal

order.

Pursuant to Education Code Section 87164, subdivision (b), to discipline
any employee, officer or adminisirator, as may be required by law or the
district's collective bargaining agreement; who is found to have engaged in

actual or attempted acts of reprisal, retaliation, threats, coercion or similar

" improper acts for having disciesed improper governmental activities or for

refusing to obey.an illegal order.

137




Deciaration of Tom Donner

Test Claim: Chanter 8102 Renarfing lmar : y

E)

F)

G)

H)

)

Pursuant to Education Code Section 87164, subdivision (h), to respond,
appear and defend in any civil action, directly or derivatively, when named
as a party or otherwise required by the collective bargavining agreement,
brought by a person alleging an employee or officer of the district has
engaged in actual or éttempted acts of reprisal, retaliation, threats,
coercion or similar improper acts for having made a protected disclosure.
Pursuant to Education Code Section 87164, subdivision (h), to pay
damages, directly or derivatively, including attorney’s fees, when ordered
by the court based upon the fiability of the district,-or as otherwise defined
by the collective bargaining agreement .

Pursuant to-Education Cade Section 87164, subdivision (c), for
Community College Districts to appear and participate in heérings and
investigations initiated by the State Personnel Board when complainis
alleging actual or attempted acts of reprisal, retaliation, threats, coercion or
similar acts for having made a protected disclosures have been filed with
the Board. -

Pursuant to-Education Code Section 87164, subdivision (d), for
Community College Disfricts to request a hearing before the State
Personnel Board when adverse findings of the hearing officer are

incorrect.

" Pursuant to Education Code Section 87164, subdivision (e}, for
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Community College Districts when, after a hearing, the State Personnel

Board determined that a violation has occurred, or if no hearing is
requested and the findings of the hearing ofﬁcér conclude improper activity
has occurred, to comply with any ordered relief including, but not timited to,‘
reinstaternent, backpay, restoration of lost service credit, and the
expungement of any-adverse records of the employee or employee
applicant who was the subject of the acts of misconduct.’

J) Pursuant to Education Code Section 87164, subdivision {f), for Community
College Districts, when the State Personnel Board determines that a
supervisor, a;:lministrator or employer has violated Section 8?163,‘ to cause

e' an entfy to that effect tﬁ be made in the supervisor's, administrator's or
employer’s official personnel records.

K) Pursuant to. Education Code Section 87164, subdivision (c)(2), to
reimburse the State Personnel Board for alt of the costs associated with its
hearings conducted pursuant to subdivision (c)(1).

It is estimated that the Santa Monic':é Community College District, to the extant
improper activities may be reported, will incur approximately $1,000, or more, annuaily,
in staffing and other costs in excess of any funding provided to school districts and the
state for the period from July 1, 2001 through June 30, 2002 to implement thesé new
duties mandated by the state for which the school district has not been reimbursed by

any federal, state, or local government agency, and for which it cannot otherwise obtain
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reimbursement.

The foregoing facts are known to me personally and, if so required, | could testify
'to the statements made herein. | hereby declare under penalty of perjury that the
.foregoing’"iis true and correct except where stated upon information and belief and where
so stated | declare that | befieve them'to bé true.
EXECUTED this_Z-& _ day of May, 2003, at Santa Monica, California
Tom Donner
‘Executive Vice President

Business and Administration
Santa Monica Commiunity Coliege District .
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COLLEGES AND UNIVERSITIES—COMMUNITY COLLEGES—
REPORTING IMPROPER GOVERNMENTAL ACTIVITIES

CHAPTER 81

AB. No. 2034

" AN ACT to amend Section 87164 of the Education Code, reléxting- to community colleges.
[Filed with Secratary of State Juna 80, 2002.]

LEGISLATIVE GOUNSEI_.. 'S DIGEST -

AB 2034, Horton. Community colleges: Repurtmg by Community Gollege Employees of
Improper Governmental Activities Act,

Existing law establishes the California Community Colleges under the admzmstratmn of the
"Board of Governors of the .California Community Colleges. Existing.law authorizes the
esmblishment of community college districts under the sdministration of eommunity eollege
governing boards, and atthorizes these districts to provide imsfruction at commu.uity-couege
CAMPUBES throughout the piate.

‘Existing law, known ss the California Whistieblower Pretection Act sets forth the
circumstances and procedures under which a state employee may report improper govern-
mental activities or-make a protected digclosure to the State Anditor, and prohibits retaliation

or reprisal apainst a state employee for these acts. Existing law, known as the Reporting by
" Community College BEmployees of Improper Governmental Activities- Aet, enacts provisions,
applicable to community college campuses, that are similar to the Celifornia Whistieblower
Erotection Act, including procedures for the investigation and determination of complmnts by
the State Persnnnal Board,

This bill ‘would reguire the hearings to be conducted in accordance wrth the statutes

governing community colleges and the rules of practice and procadure of the State Personnel.

Board: The bill wonld also reguire that no costs associzted with hearings of the State
Personnel Board conducted pursuant to a cited provision of the Reporting by Community
Cellege Employees of Improper Governmental Activities Act shall be charged to the board of
governors. ‘The bill would instead require that, all .of the costs associated with those hearings

shall be charged directly to the community college district that employs the cumnla.mmg-

employee, or with whom the complaining applicant for employment has filed his or her
emnloyment application.

The people of the State of California do enact as follows:

SECTION 1. Section 87164 of the Education Code is amended to read:

87164. (a) An employee or applicant for employment with a public school employer who
files 2 written complaint with his or her superviser, a community college administrator, or the
public achool employer alleging actual or attempted acts of reprisal, retaliation, threats,
coercion, or Birnilar improper acte prohibited by Section 87163 for having disclosed improper
governmental sctivities or for refusing to obey an illegal order may also file a copy of the
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written compla.mt with the Iucs.l law emorcament agency, together with a sworn sfatement
that the contents of the written complaint are true, or are believed by the affiant to be true,
under penalty of perjury. The complaint filed with the local law enforcement agency shall be
filed within 12 months of the most recent act of reprisal that i the subject of the complaint.

(b) A person who intentionally engages in acts of reprisal, retaliation, threats, coercion, or
girnilar acts against an employee or apphca:nt for employment with a Dubhc school employer
for having made a protected disclosure is rubjeet to a fine.not to exceedrten thousand dollars
(310,000) and imprisonment in the county jail for a period not to exceed one year. . An
employee, officer, or administrator whe intentionally engages in that conduct shall also be
Rubject to discipline by the public school employer. If no adverse action is instituted by the
pubiic school employer, and it is determined that there is ressonsabie cause to believe that an
aet of reprisal, retaliation, threats, coercion, or similar acts prohibited by Section 87163, the

local law enforcement agency may report the nature &nd details of the activity tu the

governing board of the community college district.

(e)1) The. State Personne] Board shall initiate 2 hearmg or mvestlgamun of & written
complaint. of reprisal or retalistion ag prohibited by. Section 87163 within 10 working days of
its submission. The executive officer of the State Personnei Board shall complete findings of
the hearing or investigation within 60 working dsys thereafter, and shall provide a copy of the
findings .to the complaining employee or applicant for employment with -2 public school
employer and to the appropriate supervisors, administrator, or'employer. This hearing shall
-be conflucted in accordance with Section 18671.2 of the Governmert Cods, this part, and the
rules of practice and procedure of the State Personnel Board. When'the allegations
eontained 1n a complaint ‘of reprisal or retaliation are the same as, pr similar to, those
contained in another appeal, the executive officer may consolidate the appeals into the most
appropriate format. In these cases, the time limits deseribed-in thin paragravh shall net.
apply.. -

(2) Notmthsta.ndmg Sectmn 18671.2 of the Govemment Code. no costs ssociated with
hearings of the State. Personnel Board conducted pursuant to parapraph (1) shall be charged
to the board of governors.. Instead, all of the .costs asspciated with hearings of the State
Personnel Board- conducted pursuent to paragraph (1) shall be  charged direct.ll to the
community college digtrict that employs the complaining emplovee, or ,with whom the
comnlmmng apnhcant for Emnlovment has filed his or her emnlovment anphcainon

(d). If ‘the findings of the execuf:(ve officer of the State Personnel Board set forth acts of
alieged misconduct by the supervisor, community college’ administrator, or pubhc school
employer, the supervisor, administrator, or employer may reguest & hearing before the State
Personnel Board regarding the findings of the executive officer. The request for hearing end
any subsequent determination by the board shall be made in accordance with the board’s
usual rules governing appeals, hearings, investigations, and disciplinary proceedings,

() I, afier the hearing, the State Personmel Board determines that & violation of Section
87163 oceurred, or if no hearing is requested and the findings of the execufive officer conclude
that improper activity has oecurred, the board may order any gppropriate relief, incinding,
but not limited fe, reinstatement, back pay, restoration of lost service credit if appropriate,
ang the expungement of any adverse records of the empioyee or applicant for employment
with & public school empioyer who was the suoject of the alleged acts of rmsconduct
prohibited by Section 87163,

(f) Whenever the State Personnel Board detenmnes that a supervisor, community college
afdministrator, or pubhc school employer has violated Section 87168, it shall cavse an entry to

that effect to be made in the gupervisor’s, ¢ community college admnum-af.ors or pubiic school
employer's official personnel records,

"(g) In order for the Governar and the Legislature to determine the need to continue or
modify personnel procedures as they relate to the investigatione of reprisals or retaliaticn for
the disclogure of information by employees, the State Personnel Board, by June 30 of each
year, shall submit a report to the Gaoverner and the Legislature regardmg complaints filed,
hearings held, and legal actions taken pursuant to this section.

(h) In addition to all other penalties pr(mded by law, a person who intentionally engages in
acts of reprisal, retaliation, threats, coercion, or similar acts against an employee or applicant
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- for employment with a pubhc' school employer for having made a protected disclosure shall be
Hable in an action for damages brought against him or her by the injured party. Punitive
damages may be awarded by ‘the court where the gcts of the offending party are proven to be
malicions. Where lisbilify hae been established, the injured party shall also be entitled to
reasonable attorney’s fecs as provided by law. However, an action for demapes shall not be

available fo the injured party unless the injured party has first fled 2 complaint with the local |

law enforeement agency. Mothing in this subdivision requires an injured party to file a
complaint with the State Personnel Board prior to sesking relief for damages in & eowt of
law, -

({) This section is not intended to prevent a pubhc school employar, sehool admmstrator or
gupervisor from taldng,-fajling to take, directing others to take, recommending, or Epproving
& personnel action with respect to an employee or applicant for employment with & publie
school employer If the pubhc school employer, school administrator, or superviscr reasgnably
believes an action or inaction is justified on the baais of evidenee separate and apart from the
fact that the person has made a nrotected disclosure a8 defined in subdivision (e} of Section
BT162.

() In any civil detion or administrative proceeding, once it has beeh demonstrated by =
preponderance of evidence that an activity protected by this article was a contributing factor
in the alleged retaliation against a former, current, or prospective employee, the burden of
proof ‘shall be ‘on the RUpETVisor, schodl” admlmstra.tor, or public school employer to demon-
gtrate by clear and convineing svidence. that the a]legad action ‘wonld have octurred for
legitimate, independent reasons even I thé employee: had not engaged in protected’ discle-
sures or refused an fllegal order. If thé supervisor, schoo! administrator, or public school
employer fails to meét this burden of proof in an adverse action against the emiployee in any
administrative review, challenge, or adjudication in which retaliation has been demonstrated
to.be 2 contributing factor, the employee shall have & complete affirmative defense in the
adverse: action, -

(k) Nothing ih thig article ghall be deemed to dn'mmsh the rights, prmleges or remedies of
an employee under any other federal or state law or under an emplnyment eontract or
collective barga.lmng agreement.

(1) If the provisions of this section are in confiict w1th the provisions of a me.morandmn of
understanding reached purguant to Chapter 10.7 (commencing with Section 8640) of Division
4 of Title 1 of the Government Code, the memorandum of understanding shall be controlling
\mthuut further legislative action. .
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} A..B No 6'47 .
AN ACT to amam:l Sectmn 37164 nf the Eﬂuca.tmn Cude relnhng to whlstlahlower protec.tmn

Tt EEN
PO

'_"‘IF'.".\;i'_- “:--.,E: " :"Iu. !

LEG-ISLA.'I‘IVE COUNSEL’S ULG»EST

AB 647, Hnrbon. Wﬁxstlehlower prutechon Reportmg hy Oommu.mty Go]lege Emnloyees |

of hnpropen Governmental Achvrtnes Aft. .

“Bfisting liw, k6 Clifornia Whistleblower Priotectioft As; ‘et forth fe circurstaness and

-procedures;under swhich. a state’ emplpyee’ thay report improber guve.mme.m;&l activities' or

 .make - protectéd disclosure o the State Anditor, and probibits: retaliation or reprisal against .
a-atats ‘employee for these acts.. Existing law. defines any employee. of the" California - State -

: Umversity 83 & state employes and the: Gahfnrma State University as-a state agency for.some

provigions of this sct. Emﬁng law aui:hnmea 2’ Ca.hiornm State Umveraﬁsy emplpyee to file a ‘

written complaint with his ‘or- hér’ supervisorior. manager, or any: other demgnated university
oﬁ:cer alleging- actudl or attempted ‘acts of repnaal retaliafion, threats, soercion, or:gimilar

per acts for havmg made. o protected disclosure:. Itis.a nu.ademeamr for any person ta

i;lona.lly engage ih acts of rataliation, reprisal, threats, cééraion, or piniilar acts againgh.an

..amploy‘ee of the’ Gahfonna Sta.te Umvamity for. hzmng made : protecteﬂ dmclosure under
these" provlmons

Emtmg law astabhshas the Reuurbng by Oommumty Gpllege Employees of Impruper :

ental Ac'tmtles ‘Act,” whith"@naets provisions ; ‘gimilarid the Ga.hforma Whmﬂeblnwer

ec on Act, that-are apphcahle to ‘Community college campises. e
Thls -bill , wouid-.amend ‘the. Reporting by Community Coliége Employees of . lmproper
Govemmental Activities Act to include procedures for the investigation.and. determinstion of

.compiairte by. the' State Personn_el Board that arg cun'antly contamed in;:the. Gahfurma )

Wmsﬁleblower Prntectnon Act. ;

JThepaopLe @fthe Sta.te afGa.Izjmm da eno:ct‘a.s_roilaws S ) T f-"Tf'-" s
SEGmION 1.:Seetion 87164.of theBducatior Gode'is imendl to- re.ad : g
- Adﬂillunsmr chénges. 'indlcatﬂﬂ hy'undarime ‘daletluns by :astarlsks*“ e ' 3051
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87164. (a) An employee or applicant for employment with a public school employer who
files & written complaint with his or her superviser, 2 community college adminigtrator, or the
pub]ic school employer alleging actual or attempbed acts of reprisal, rotaliation, threats,
coercion, or simiiar improper acis prohibited by Section 87163 for having disclosed improper
governmenta] activities or for refuring to obey an fllegal order may alsc-file a copy of the
written comnlamt with the local law enforcement ageney, together with 2 sworn statement

that the contents of the written complaint are true, or are believed by the affiant to be true;
under penalfy of perjury. The complaint filed with the local law enforcement agency shall be
filed within 12 monthe of the most recent act of reprisal that is the subject of the complaint,

(b) A person who intentionally engages in acts of repnsal retaliation, threats, coercion, or
similar acts against an empioyee or applicant for employment with 2 pubhc schonl ‘employer
for naving made 2 protected disclosure is subject to a fine not to excéad ten thousand dollars
(310,000) and imprisonment in the county jail for a period not to exceed one year. An
employee, officer, or administrator who intentionally engages in that cenduct shell also be
subject to discipline by the pubhc Behool emplgyer. | If no adverse action i instituted by the
publie sehool employer, and it is détermined that- there is reasonable cause to believe-that an
act of reprisal; retaliation, threats, coercion, or similar acts prohibited by Section 87163, the
local law enforcement -agency may report the natire and -details of the actmty to the
governmg board of the community collegé district.

(¢) The State ‘Personnel Board shall initiate a hearing or investigstion of a written
eomplaint of reprisal or retaiiation:as prohibited- by. Section 87163 within-10 working: davs of
its suibmission.. The executive officer-of the Staté Personnel Board shall complete findings of
the hearing or investipation within. 60 worling daye thereafier and ghall provide a-copy of the
findings to the complaining emplovee -or apnlicant for empioyment with a public séhool
employer and to the appropriaie supervisors, edministrator, or emoloyer.. This hearing shall
be conducted in accordance “withSeclion 186712 of the Government Code. When tone
aliepations contained in a complaint of reprisa) or retalistion are the same ag, or gimiilar o,
those contained in another appeal, the executive officer may consolidate the appeals into the
most approprigte Tormat. In these cases, the t!me lmuta de.acnhed m ‘th1s ﬂublelBan ghall

not apoly.

(d) If the findings of the e.xecutwe officer of the State Pe:sonnel Board get, forth acts of
allered misconduct by the supsrvisor, community college administrator, or publie school
employer, the suvervisor, adminigtrator, or emvlover may reouest g hearing hiefore the State
Peraonnel Board regarding the findings of the executive officer. The reguast for hesring and
any subseguent determination:by the board shall .be made in_accordance with the board’s
usugl rules governing appeals, hearings. investigations, and disciplinary nroceedings.

(e) If, after the hearing the State Personnel Board determines that a violation of Section
87163 oceurred, or if no hearing is requested and the firidings of the executive officer conclude
that improper activity has occurred, the board mav order any appropriate relief, incinding,
but not limited to, reinstatement, backpay, restoration of lost service credit if appropriate,
and the expungement of any adverse records of the employee or applicant for employment
with & public achool. emplover who was the Bub'rect of the a.]leged acts of misconduct
prohihited by Section B7163.

(f) Whenever the State Personnel Board determines that a superviser, commumtv college
administrator, -or public achool emnlover has violated Section 87163, it shall cause an‘entry to
that effect to be made in the guperviser's, community college aQImInisTator g, or public ElChDDl
employer's official pergonnel records.

(@) In order for the Governor and the Legislature to determine t.he need to continue or
modify personnel procedures as they relate to the investipations of reprisals or retaliation for
-the disclosure of information by employvees, the State Personnel Board: by June 80 of sach
vear, snall submit a renort to the Governor and the Legislature regarding complaints filed,
hearings held, and leral actions taken pursuant to this section,

() In addition to all other penalties provided by law, a person who mt.entmnally engages in
acts of reprisal, retaliation, threats, coercion, or similar acts against an employee or applicant
for emp]oyment with a public school employer for having made a protected disclosure shall he
liable in an.action for damages brought against him or her by the injured party. Punitive
damages may be awarded by the court where the acts of the offending party are proven o be
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malicions. Where Hability has been establighed, the injured party shall also be entitled to
reasoneble attorney’s fees as provided by law.” However, an action for damages shall not be
available to the injured party unless the injured party has first filed a complaint with the local
law. enforcamenf. agency., Nothing-in this subdivigion .reouires an injured party to.file a
complaint with the State Personnel Board DnDr to seel-nnn' rolief for damages in & court of
law.

() This section i not: intended to. prsvent a pubhc schoal employer, school ad.rmms‘cra.tor or
supervisor from taldng, failing to take, directing others to take, recommendifig, or Approving
‘a.personnel action with respect to an employee or applicant for employment with’a public
school emiployer if the pubhc ‘'school employer, school administrater, or. supervisor. raasonnbly
_ beljeves an.action or inaction is justified on the bagis of evidence separate and-apart from the

fact that the person hds mdde s, protectad disciosure as ueﬁned in subdivision (e) uf Section
27162, . N

() In any éivil sbtion or aummmiz‘atwe proceedmg, once it has béen demonstra.tad by a
preponderanca of evidence that an-activity. proteeted by this, article was a contrmutzng factor

.in the!alleged reteliation agmnst & former, current, or prospective employes, the birden of
proof shall be on the” supe.wmor, schiool admlmstrator, or. public school employer to-deman-,

strate by -clear .and conyinting ewdence ‘that the "alleged -action would have oecurred for
legitimate, mdependent reasons even if . the emnloyee had not engaged in. protected disclo-
sures or refused -an illegal order. If the supervisar, achool administrater, or- public ‘school
employer fails to mest this burden of -proof in'an adverse aetion agamst the emplovee in any
administrative review, challenge, or-adjudication in which retahainon hag been demonbtrsted

to be a contributing factor, the emnloyee shall have &.complete affirmative dafense in.the
_ -adverse action.

(k) Nothing in this-article shall be deemed to diminish the rights, prmleges, or remadies of

! an  employse under any other federal or state law or unfler an” employment coni:rac.t or

"+ collestive' ‘bargaining agreement. ,

. (1) If the provisions of this section are in.conflict W1th the provisions of & mamorandum of
- understanding reached purgudnt to Chapter 10.7.(commencing with Section 8540) of Division

4-of Title 1 of the Government Code, the memorandurs -of understanding shall be controlling

without further legislative action,
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AN ACT to nmentl Se:ﬁons 27, 113, ‘180, 144, 35; 1647. 1'1 2570. 6, 2570.8, 2570.19, 299a, 3059; 3354, 2403,
. 4058, 4312, 4980.80, 4980.90, 49966 5111, 5536 5408, ‘6716, 6730.2; 67566, 7092, TeB3.11, BOLT; 87734

10157.2 and 21702 of the Business snd Professioris Code, o' a.mend Sectmns I'MB 07 1748‘11

- 1810.21, 2964.4, 2954.5,:and 3097 of, and to amend and renuxeber Section:1834.8-of, the Cm] Code, a
“to amend.Sections 408.020, 6461, 6174, and 899.510 of the Code of Civil .Procedure,.to ‘amend

Hections 9328, 0881, and 9468 of the Commereial Code, to amend Sections. 2200, 6810, 17540.3,

. 25102, 25103, ard 25120 of the Corporations ‘Code, to.nmend -Sections 513,408, 426 427 11700, ..

17071.46 17210 17317, 17610.5, 22660, 22950, 25033, 33126.1, 37262, 372622, 37619 413291 A2239,

.4y, 450231, 48664, 520564, 62270, 52485, 54748, 5604-5 . 56845, 694.32'1 £9434.5, -68487.6, 694139.-

69618.1, R7164, and 92801 of, and to amend and renumhe_r Sections 4500525 and 4600540 D't ‘the
Educahnn Code, to amend Sections-1405, 8040, 9118, arid 16875 of the Electioné-Code, to' amend

;1" Section 17504 of -the Family Code, to.amend Sectioms 761.5, 4827, 16024, 16501, and 18586 of the
) 'Fma.nc.lal Cnde, to nmend Bections 1506. 2921 and 8276.3 of the Figh nnl:l Gn.me Code, to amend

© 8562.2, 3583.5 6254, 6516.6, 5599.2 7074, 18885, 20028, 20800, 20382, 21006, 21647.7, 30064.1 31461.3,
* 316BLEE, 31885: {02, 8773.6, 66720, 65684,-65586,1, zmd TEOES.I of the Gavemment Code to amend

Sectmm 44421 *1858. 11, 11336 A11B77.2, 17922, 25353.51 396196 ‘104170, -106112, - 1116G6.5,
111656.13, -114146, 123111, and: 124900 of, to amend ‘and renusaber Section 104320 of, and to
amend : and rennmber the ‘neal.’ung' of Article"10;5 (cornmencing with Section 1399 B01) of
Chnptur 2.2 of Division 2 uf the Health and.Safety Code, to amend Sections 788.8, 1215.t, 1871,
187283, 10125.135, 10178.3, 10192 11 10231.2, 10236, 10608.65, 11621.%; 11784,-11786, 11’187 and 12688
of the Insurance Cade, to. amend Sections 90.5,;:129;°280.1, 456, and 4609 of the La.bnr Code, to

pménd Section 1048 of the Military and Ve.teran.s Code-., to amend Sections 272, 417.2, 645, B¢, and -

8068.65 of the Penal Code, to mmend Sections 1818 and 16062 of the' Probate Code, o' amend
Sections 10129 end 20209.7 of the Public Contract Code, to amend Sectiona 5090.51, 14581, 36710,
and 42923 .of the Piiblic Resources’ Codé, to a.mem:l Séctions"383.6," 2B81.2, 7843, 9608, 8510, B.nd
12702.5 of, and to amend and renumber Section 399.15 of, the’ Pubhc Utllities Code, to ameml

Sections 75.11, 75.21, 87.3, 214, 28622.8, 23646; 44006, and 45153 of the Revenue and -Taxafion

Code, t6 amend Section 1110 of the Uncmployment Insurance Code, to amend Section 4000.27 of
the Vehicle Cade, to amend Sections 1789.5, 4098.1, 5614l ‘8102, 10082, 14005.23 14005.35, 14008.5,
140R7.32, and 14105.26 of the Welfare and Institutions Cude, and to amend Sectmn 511 of the

© Ban Gabriel Bagin Water Quality Authority Act (Chapier 176 of the Statutes of 1992), Section 1

of Chapter 862 of the Statutes of 2000, Section 1 of Chapter 661 of the Statutes-of 2000, Section
2 of ‘Chapter 693 of the Statutes of 2000, Sections § and § of the Naval Training Center Ban
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SEC 63 Sectlon 44114 of the Educaunn Code.ls amended to read ...... S

44114 J(a) A. ‘public: schocl ‘employee’ oy. apphcant. for ; employmant mth 8 pubhc sc.honl

: employar who fileg-a written coriplaint with bis or her super‘nsor, .z-8chool” aﬂmxms'cratnr, or

. tion,’ threats, -
..the public sehool: employer:alleging: actual or “attempted .acts of reprisal, ret.al:a - '
: eoirmon or. similay, anpiope: -acts prnhlbmad by Section. 44133 Jor "havmg disclosed, improper

govemmenta‘.l activities” or- for. refusing o obey.an’ ‘fllégal - order ‘may. also: ﬁle g copy of the-

' statement .
. written complaint with the local law -enforcement agency ‘together with a"gworn.
" that the. ccmtents of tne wn'bten comnlmnf. ars trie; or are believed by-the’ affiant t0 be-true,

2!l he
der penalty of perjury, - “The’ cumnla:mt ‘fledwitly thelocal law enforeement agency sh
_ %ned W};&m% mgnths ‘of the- most recent act uf repnsal {hat-ig-the- sthect of the' comnlmnt

(h) A permm who mteninonally engages in acts of. .repnsai, ratahﬂ:l:mn, thraats. C0ETEiON,;.ar |

‘ mmﬂar acts agamst a fublic sehool 'employee or- apphcant for employment with a° public aahosl

- empioyer for having pmade a protécted disclosure is subject to -a fine not to exceed fen-
. thousa.nd doliars+($10,000) &nd- nnpnsunment in the county jail for & period not to exceed one .
: yéar. *‘Any. piblic schaol employee, officer, or ‘administrator who-intentionally engages in. that. .

confinet shiall also be subject te-diséipline by the public gchool employer. If no adverse action
{5 instituted by the publiz.school employer'™ * * and'if ja determined that.there is reasonable
-eauge to belisve that an act of reprisal, retallahon, threats; coercion, or similar acts prohibited
by Section 441123 occarred, the’ loeal law. enforcernent ‘agency may report the nature and

details of the activity to the governmg boa;rd of the schuul dmtnct or county boaru of

edueation, as apprc-pnate :
(@ In addition to all other pensltlea promded by law, a person whn mtenhonally engages in,

_acts of reprisal, retalistion; threats, coercion, or. similar acts agamat & pu'bhc gchool employee :

“or applicant ‘for employment mth a public.school ernpluys-.r for having m:adeT a.protectad
‘disclosure shall:be liable in an'action for damages brotght against hifm or ber Dy the injured
- party. Punitive’ damages may be awarded by the court where'the acts of the offending party’
are prover to be rnalicious. Where Liability hsis beer established; the injured party shall also
be entitled to reasonable attorney's fees as. prowded by law. However, an dction for damages

_ ghall not be available to. the injured party u.rﬂess the 1mu:ed narby has ﬁ:rst ﬁled 8 compla.mt ;

With the Jocal 1a.v$ enforecement, agency.

-(d) This aectmn is not intended tn nrevént a public school émployer, a—cl;oal adminiztrator,
| or supervisor, from- taking, failing to take, ‘directing ethers  to’ take; recommending, or
approving a-personnel action with- respect: to a public school employee or applicant for

employment with a public school empluyer if thn pubiic’ school ‘employer; achool administrator,
or supervisor reaaona.bly, believes the action or inaction-is ' justified on the. ‘basis of evidence

, ‘separate and apart from-the fact that the: person has mﬂde | prutected rhsclnsure as" deﬁned .

i sibdivision (a) of Section 44112,

*(e} In'any civil action or adminiitrative, pruceedmg, .ance 1t. has; been- memonstrated by 8’

J prepundarance of evidence that an' actmty ‘prétected Dy this article was ‘4 goxtributing factor

. i ‘in the alleged retaiiation againit a former, crtent, or prospective public school employes, the -

burdén of proof-shall be on “the supervisor, school -administrater; er public sehaol empldyerto
] * demonstrate by clear and convineing evidence that the allegéd action would' havg géeutred for

. legitimate, .independent. reasons_aven if the. public sehool. empioyee Jhad’ not] engaged in-

.protected disclopures qr refused an ﬂleg:al urder If tna. supervmur, school. ad:mmstranor, or
i pubhc school employer fails to meet this burden of nroof in an ad.verse action agamst the
. publié sehool employee, in any administrative review,. challenge, or. a.d;udma.hon in which
“rétaliation has been &emonsh'ated to be &' cun‘iribumng factor
i;ﬁgye*a complet aﬁmiaﬁve’:ﬂéfe'ns T the’ adversc ‘sction.

| i6s) No’flnng mthls arhcle shall be deemed to dummsh the nghts pnvileges{, ar e.meches Qf
.2 public schnal  Smployee under .any. utherlfeueral tate lay or under 8
v "o tractor ccﬁleﬁm\re argauu:‘xg agreem Y i

; m...'f llw~,=:
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(e) The meetings of the Bipartsan Californie Commission on Internst Politieal Practices
shall be open and public. The commission members shall recsive one hundred dollars ($100)
per diem for each day of attendance at a meeting of the commiasion, not to exceed 10
meetings.

(f) The. Bipartisan Gahforma Commission on Internet Political Practices ghall report its
findings and recommeridations to the Lepislature not later than December 1, 200L. The
commission shall cease to exist on January. 1, 2002.

SEC. 207. Section 3 of Chapter 975 of the Statutes of 2000 is amended to read:

Sec. 3, The sum of two hundred iwenty thousand dollars ($220,000) is hereby appropriated
from the General Fund to the Controller for allocation to the Bipartisan California Commis-

gion on Internet Political Practices to defray the costs of the commisgion in conducting the

study and preparing the report required by this act.

SEC. 208. Any section of any act enacted by the Legmlature dunng the 2001 calendar
year that takes &ffect on or before szuary 1, 2002, and that amends, amends and renumbers,
adds, repeals and adds, or repeals 2 section:that is amended, amended and renumbered,
added repealed- ‘and- edded, or repealed by this act, ghall prevml over this act, whether that
act is enacted prior to, or.eubssquent to, the enactment of this ret.  'The repeal, or repeal and
addmon, of any arhcle, chapter, part, tlt.le or divisien of any code by this act shall not become
_ operative if any section of any other act that iz enacted by the Legislature during the 2001

calendar year and takes effect on or before January 1, 2002, amends, amends and renumbers,
addg, repeals and adds, or repeals any section contamed in that article, chapter, part, title, or
dmslon .
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SCHOOLS AND SCHDOL DISTRICTS—PUBLIC SCHOOL
EMPLOYEES—WRITTEN COMPLAINTS

CHAPTER 531

A.B. No. 2472

AN ACT to add Article 5 (commencing with Section 44110) to Chapter 1 of Part 25 of, and to add
Article § {commencing with Section B7160} io Chnpter 1 of Part 51 of, the Education Code,
relating to public school employees.

[Fiied with Secrew:y of Stat.a Septemnar 19, 2000.)

LEGISLATIVE COUNSEL’S DIGEST

AB 2472, Romero. Public school emplioyees: diselosure of improper governmental -activi-
ties. .

Under the California Whistleblower Protection Act,- the State Anditor is authclxrized to
conduct an investigative audit upon recaiving confirmation that.an employee or state agency,
as defined, has engaged in an improper governmental-activity. The act prohibits an employee
from using hiz or her official authority or influence io intimidate, threaten, coeree, or
commang any person in-order to interfere with that perron’s right to ma.ke 2 diselosure under
the act. The act protecta employees whe, among other things, malke disclosures to anyone of
information that may evidence an improper governmental activity, refusal {o obey an illegal
order, or any condition that may significantly threaten the health or safety of empioyees or
the pubhc if the disclosure is made for the purpose of remedying the condition.

The act alse provides that a state employee who files a written complain{ with his or her
supervisar, manager, or the appomtmg power alieging. actual or attempted acts of reprisal,
retaliation, threats, coercion, or similer improper acts beeause he or ghe has made a protacted
disclosure under the act, may also file a copy of the written compiaint with the State
Personnél Board, es specifiad. Any person who engages in the above-specified acts is guilty
of & misdemeanor and subject to a $10,000 fine, and is also subject to civil liability, as

specified, except for any action or inaction that is justified on the basis of evidence sepa.rate ‘

and apart from the fact that the person has made a-protected disclogure.

This bill would enact the Reporting by School Employees of Improper .Governmental
Artivities Act and the Reporting by Community College Employees of Improper Governmen-
tal Activities Act which would ‘enact provisions similar to the California- Whistieblower

Protection Act applicable to employees of any public school employer, as defined, and wonld .

add provisions by which a public school empioyee is autherized to file a writfen complaint with
the local law enforcement agency, ag specified, alleging acts or attempted acts of reprisal,
reteliation, threats, coercion, or similar improper acts. By expanding the seope of an existing
crime, the hill would create 2 state-mandated local program.

The California Constitution requires the state to reimburse local agencies and school

districts for certain costs mandated by the state. Statutory provisions establish procedures
for maling that reimbursement. ' o

This bill would provide that ne reimbursement is required by this act for a specified reason.

The peoplas of the State of Californic do enact os follows:
SECTION.1. Artide b (commencmg w1th Sechon 44110} is added to Chapter 1 of Part 25
of the Edueation Code, to read:

Additions or changes indicated by underfing; delstions by asterisks * * * 2929
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Artice 6. Reporhing by School Employess of Improper Governmental Activities

44110. This articie shall be known and may be referred to as the Repori:mg by School
Emnloyees of Improper Governmental Activities Act.

'44111. Itis the intent of the Legislature that achool employees and ofher persons disclose,
to the extent not expressly prohibited by law, improper goevernmental activities. ‘

44112, For the purposes of this article, the following terms have the following meanings:

(a) “Employes” means a2 public school employee as defined in subdivision ({} of Section
- 3640.) of the Government Code.

(b) "Dlegal order” means any directive to V"lolate or asgist in violating a federal, state,. or
loeal iaw, rule, or regulation or an order te work or cause cthers to work in conditions outeide

of their lme of duty that would unreasonahly threaten the health or safety of employees ar the
public.

-«{¢e} “Improper gcvemmenta.l activity” means an activity by a public school agency orby an
employee that is undertaken in the performance of the employee's official dufies, whether or
not that activity is within the scope of his or har employment, and that mests sither of the
following descriptions:

{1) The activity violates a state or federal law or regulation, incinding, but not hmited te,
corruption, maneasance, bribery, theft of government property, fraudulent claims, fraugd,

coercion, comversion, mahmous proaecutmn misuge ‘of gove.rnment. property, or willful omis-
sionto perform duty.

(2) The activity is econormcal]y wasteful or mvolves gross’ misconduct, mcumpetency, or
inefficiency. .

(d) “Person” means' any individual, cumuratmn, trust, association, any siate or local
government, or any agency or instrumentality of any of the foregoing.

(e) “Protected dinclosure” means & good faith communication that diseloges or demon-
strates an mtantnon to disclose iriformation that may evxdence eﬂ:her of the following:

(1) Ani !mpmper governmental activity.

(2) Any condition that may signifieantly threaten the health or. safety of employeea or the

pubiie if the disclosure or mtentmn to disclose was made for the purpose of remedying that
condition.

{(f) “Public achool employer” has the same meaning as in subdivision (k) of Section 3540.1 of
the Government Code.

44113, {a) An employee may not direetly or indirectly use or attempt to use the official
authority or influence of the smployee for the purpose of intimidating, threatening, coercing,
commanding, or attempting to infimidate, threaten, coerce, or command any persen for the

purpose of interfering with :the right of that person to disciose to an official agent matters
within the seope of this article, .

(b) For the purpose of subdivision (a), “use-of official authority o infiuence® mcludes
" pramising to confer or conferring any benefit; affecting or t'm'ea.temng to affect any reprisal;
or -taking, directing others to takg, .recommending, processing, or approving any persomnne]
action, including, but not limited to. appoinfment, promeotion, tra.nsfe.r, assignment, perfor-
mance evaluation, Buananmnn, or other disciplinary action.
{c) For the purpose of subdivision (a), “official agent” includes s school administrator,
member of the governing board of 2 school district or county board of education, county
superintendent of schools, or the Supenntendant. of Public Instruetion.

(d) An employee who violates subdivision (a) may pe lable in an action for civil damages
brought against the employee by the offended party.

{e) Nothing in this section shall be conmstrned to authorize an individual to dxsclose
mformation otherwise pronibited by or under law.

44114. (a) A public school employee or applicant for empleyment with a public schoal
employer who files 2 written complaint with his or her supervisor, a school administrator, or

2930 Additions or changes indicated by uﬁﬁarilna; deletions by astarisks * * *
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the public echool employer elleging actnal or attempted acts of reprisal, retaliafion, threats,
coercion, or similar improper acts prohibited by Section 44113 fer having disclosed improper
governmental activities ar for refusing to obey an legal order may also file a copy of the
written complaint with the jocal Jaw enforcement agency together with a sworn statement
that the contents of the written complaint are true, or are believed by the affiant to be true,
under penalty of perjury. The complaint filed with the local law enforcement agency shall be
filed within 12 months of the most recent act of reprisal that is the subject of the compiaint.

{b) A person who intentionally engages in aets of reprisal, retaliation, threats, coercion, or
similar acts against a public school-employee or applicant for employment with 2 public achool
employer for having made 2 protected disclosure is subject to a fine not o exceed ten
thousand dollars (§10,000) and imprisonment in the county jail for a period not to exceed one
vyear. Any public school employee, officer, or administrator who intentionally engages in.that
conduet shall also be subject to discipline by the public achool employer. If no adverse action
is instituted by the public school employer, and it is determined that there is reascnable canse
to believe that an act of reprisal, retaliation, threats, coercion, or similar acts prohibited by
Section 44113, the local law enforcement agency may report the nature and details of the
activity to the poverning board of the sechool district or county board of education, as
appropriate,

.- (&) In addition fo all other penalties provided by law, a person who inteniionally engages in
acts of reprisal, retalintion, threats, coercion, or simiiar acts against a public school employes
or applicant for employment with a public achool emoployer for having made & protected
disciosure shall be lable in an acHon for damages brought against him or her by ths injured
party. Punitive damages may be awarded by the court where the acts of the offending party
are proven to'be malicious. Where liability has been established, the injured party shall dlso
be entitled to reasonable attorney's fees as provided by law. However, an action for damages
shall not be available to the injured party unlessthe injured party has-first-filed 2 complaint
with the local law enforecement-agency. B : : ",

- (d) This section'is not intended to prevent a public school employer, school administratox,
or supervisor from taldng, failing to take, directing others toc take, recommending, or
approving a personnel acton with respect to a public school employee or applicant for
empioyment with a publie school employer if the public school employer, schoe] administrator,
or supervisor reasonably believes the acficn or inaction is justified on the basis of evidence
separate and apart from the fact that the person has made a protected disclosure as defined
in subdivision(e) of Section 44112. ' ' :

(e) In any civil action or administrative proceeding, once it has been demonstrated by a
preponderance of evidence that an achvity protected by this article was a eontributing factor
. in the alleped retaliation against-a former, current, or prospective pubiic school employee, the
burden of proof shall be on the supervisor, school administrator, or public'achool employer to
demonstrate by clear and convincing evidence that the alleged action would have ocenrred for
‘legitimate, independent remsons even if the public school employes had not engaged in
protected disclosures or refused an illegal order. If the supervisor, school administrator, or
public scnopl employer fails to meet-this. burden of proof-in an adverse action against the
public school employee ‘in any administrative review, challenge, or adjudication in which
retaiiation has been demonstrated to be a coniributing facter, the public school employee shall
have a-complete affimmative defense in the adverse action. .

(f) Nothing in this article shall be deemed to diminish the rights, privileges, or remedies of
a pubiic schoo] employee under any other federal or state law or under an employment
eontract or collective bargaining agreement.

(g) If the provisions of this section are in confliet with the provisions of a memorandum of
understanding reached pursuant to Chapter 10.7 (commencing with Section 3540) of Division

4 of Title 1 of the Government Code, the memorandum of understanding shall be controlling
without further legislaiive actiorn.

SEC. 2. Article 6 (commenting with Seetion 87160) is added to Chapter 1 of Part 51 of the
Education Code, to read:
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Article 6. Reporting by Community College Employees
" of Improper Governmental-Activilies
87160. This article shall be mown and may be referred to as the Reporting by Communi-
ty College Employees of Improper Governmenial Activities Act.

87181. 1t is the intent of the Legmlatm-e that commumnity college employees and other

persons disclose, fo the extent not expressiy prohibited by law, unproPer ‘governmerntal
" .activities.

87162. For the purposes of this article, the following terms have the following meanings:

(2) “Employes” means a public school employee as defined in subdivision (j) of Section
3540.1 of the Government Code a2s construed to inelude community college employees.

(b) “Tiegal order” means any directive to-violate or asgist in viclating a federal, state, or

local law, rule, or regulation or an order to work or cause others to work in conditions outside
of their ling of duty that Would mlreasonab]y threaten the health or safety of employees or the
public,

(e) "Improper govemrnental activity” means an activity by a commumty college or by an
employee that is undertaken in the performance of the emplayese's official .duties, whether or
not that activity is within the scope of his or her employment, and that meets either of the
following descriptions:

(1) The activity violates a state or federal law or regulation, including,.but not limited fo,
corruptmn‘ malfeasance, bribery, theft of government property, frandulent claims, frand,
coercion, conversion, malicious prosecution, misuse of povernment property, or willful omis-
smn to perform duty.

{2) The activity is econormcally wasteful or involves. gT0B8 mmconuuct, mcompetency, or
inefficiency.

{d) “Person” means any individual, corparatmn, trust, association, any Bt.'a.te or local
government, or any agency or mstrumentahty of any of the foregoing.

..(g) "Protecied disclosure” means a good faith commumication that discloses or demon-
strates an intention to: disclose information that may evidence either of the following:

(1) An improper governmental activity.

(2) Any condition that may significantly threaten the health or safety of employees or the
public i the disclosure or mt.entmn to disclose was made for the purpose of remedying that
condition.

(f) “Public school employer” has the same meaning &8 in subdivieion (k) of Section 3540.1 of
the Government Code a8 constried to include community college districts.

87163. (a) An employee may not directly or indirectly use or attempt to use the pfficial
authority or infiuence of the employee for the purpose of intimidating, threatening, coerzing,
commanding, or attempting to intimidate, threaten, coerce, or. command any person for the
purpose of interfering with the right of that person to disclose to an official agent matters
within the scope of this article.

(b) For the purpose of slibdivision (a), “use of official authonty or influence” incindes
promizing to conder or conferring any benefit; affectlng or threatening to affect eny reprisal;
or taking, direrting others to take, recommending, processing, or approving any personnel
acton, Including, but not limited to appointment, promotion, transfer, aeexgnment. perfor-
mance evaluation, suspension, or other disciplinary actioh.

(¢) For the purpose of subdivision (a), “official agent” includes a2 community college
‘administrator, member of the governing board .of a community college dastnct.. or the
Chancellor of the Califorria Community Colleges.

{d) An employee who violates subdivizion (a) may be liable in an action for civil damages
brought against the employee by the offended party.

{(e) Ndthing in this section shall be construed to authorize an mdmdua.l to disclose
information otherwise prohibited by or under law.
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87164. (2) An employee or applicant for employment with a public school empioyer who
files a written complaint with his or her supervisor, a community college administrator, or the
public school employer alleging actual or attempted acts of reprisal, retalistion, threats,
coercion, or similar improper acts prohibited by Section 87163 for having. disclosed improper
governmental activities or for refosing io obey an illegal order may. alse file a copy of the
written complaint with the local law enforcement agency, together with a sworn statement
that the contents of the written complaint are true, or' are believed by the affiant to be true,
under penalty of perjury. The complaint fled with the local law enforcement ageney ghall be
filed-within 12 months of the most recent act of reprisal that is the subject of the complaint.

(b) A person who intentionally engages in acts of reprisal, retaliation, threats, coercion, ar
similar acts against an employee or applicant for. employment with a public school employer
for havirig made a protected disclosure is subject to 2 fine not to exceed-ten theusand dollars
($10,000) and imprisonment in the ecounty jail for & period not to exceed one-year. An
employee, officer, or administrator who intentionally engages in that conduct shall also be
subjeet to dizcipline by the public school employer. If no adverse action is instifuted by the
public echoo} employer, and it is determined that there is reasonable cause to believe that an
act of reprisal, retaliation, threats, coercion, or similar acts prohibited by Section 87163, the
local law enforcement agency may report the nature and details of the activify to the
governing board of the community college district.

(¢} In addition to all other penalties provided by law, a person who intentionally engages in
acts of reprisal, retaliation, threats, coercion, or similar acts against an employee or applicant
_for employment with a pitblic school employer for having made a protected disciosure shall be
- ligble in an action for damages brought against him or her. by the injured party. Punitive
"* damages may be awarded by the court where the acts of the offending party are proven to be

malicious, Where liability has beén established, the jpjured party shall alac be- entitled to

- reasonable attorney’s fees as provided by law. However, an. action for damages shall not be -

available fo the injured party uniess the injured party has first filed 2 complaint with the local
law enforcement agency. )

"(d) This section is not intended to prevent a public pchaol empioyer, achoo! administrator,
or supervisor from takding, failing to take, directing others to take, recommending, or
approving a personnel action with respect to an.employee or applicant for employment with a
public school employer if the public school employer, school administrator, or supervisor
reasonably believes an action or inacticn is justified on the ‘basis-of evidence separate and
apart from the fact that the peraon has made a protected disclosure as defined in subdivision

" - {e) of Section 87162. }

(e} In any civil action or administrative proceeding, onee it has been demonstrafed by a
preponderance of evidence that an activity protected by this arficle was a contributing factor
in the alleged retaliatior against a former, current, or prospective employee, the burden of
proof shall be on the supervisor, schonl adminisirator, or public achoeol employer to demon-

" strate by clear and convincing evidence that the alleged action would have occurred for
legitirmate, independent reasons even if the emplagyee. had not engaged in protedted diselo-

sures or refused an illegal order. If the supervisor, school administrator, or public school”

employer falls fo meet this burden of proof in an Adverse action apainst the employee in any
administrative review, challenge, or adjudication in which retaiiafion has been demonstrated

to be a coniributing factor, the employee shall have a complete affirmative defense in the
adverse action. -

" () Nothing in this article shall be deemed to dirninish the rights, privileges, or remedies of
an employee under any other federal or state law or under an employment contract or
collective bargaining agreement, . .

(g) If thg provisions of thie section are in conflict with the proviainns of a memorandum of
understanding reached pursuant to Chapter 10.7 (commencing with Section 3540) of Division

4 of Title 1 of the Government Cods, the memorandum of understanding shall be controlling
without further legislative action.

SEC. 3. Nothing io this act is intended to supersede or limit the application of the
privilege of subdivision (b)-of Section 47 of the -Civil Code to informants and proceedings
ronducted pursuant to Article 8 (commencing with Section 8547} of Chapter 6.5 of Division 1
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of Title 2 of the Government Code, 28 confirmed in Braun v. Bureau of State Audits (1998) 67
Cal.App.4th 1382, ) .

SEC. 4. No reimbursement is required by this act pursuant to Section 6 of Article X111 B
of the California Constitution because the only costs that may be incurred by a loeal agency
or school district will be incurred because this act creates a new crime or infraction,
eliminates a crime or infraction, or changes the penalty for a crime or infraction, within the
meaning of Section 17656 of the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIIT B of the California Constitution.
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EDWCA']_'IQN €0DE
§ 44110.. Short title

This artiels ahall be known and may be referred to as tha’Reporting by Schoal Emplnyees of Impropar
Governmental Activities Act.

{Added by Siats 2000, c. 581 (A B.2472), § 1)
§ 44111, Lemelnhve intent

1t is the intent of the Legislature that school empioyess and other perecns discioss, to the extent oot
expresaly prohdbited by law, improper governmanta) ectivities,
(Added by Stats 2000, « 631 (A B2472), § 1.}

" 41D2  Definitions

For the purposes of this article; tha fulhrwmg terms bave the following meamnings:
{n) “Employes” means a public school empioyes a8 defined in mubdivigion (j) of Sechnn 36401 of the

' Government Coade.

(b) “Ilegnl order” means-any chrechve to violate or assist in viclating a federsl, state, or locnl law, rale,

oT regulation or an order to work or couse othars to work in conditions cntaide of their line of duty that - -

would unresgonsbiy thraatan the health or safety of employees or the public.

*(e) “Imprcp.er guvernment:a.l activity” means an actvity by & pilbhc school agenty or b-y BN employes
that is undertalmd in the performance of the employee's officinl duties, whather or not thet activity is
within the seope of hie or her employment, ani that meets efther of the following descriptions:

(1) The ectivity violates a state or federsl law tr regulation, intloding, but not Lmitad to, cun'uptmn
melfessance, brinery, thaft of guvamment property, fsudnlent claims, fraud, coercion, conversion,
- malicious prosecution, misuse of government property, or willfnl omiasion to perform duty.

{2) The ‘nctivity ier economically westeful or involves gross miscondues, mcumpetency. or ineffimency,

(d) “Person” means any individual, corporation, -trust, sssocighion, any amte or local government, or
8Ny agency or msh'umantali-:y ‘of any of the foregning.

{&) “Protacted disclosure” means & good faith communication that discloses or damonatra.tea ’D

- intention o disclose information that may evidence sither of the following:
(1) An improper gavernmental activity.

(2) Any contition that may significantiy threaten the health or safety of employees or the pubhc if the
disclosure or intention to disdlose was made for the purpose of remedying that condition.

(f) "Public school employer” has t.he same mesning 58 in subdivision (k) of Section 8640.1 of the
Government Code.

(Added b}r Stats 2000, ¢. 631 (AB2472), § 1)

§ 44113, Use or attempt to use official authority or mﬂuance to interfere w‘lth profected diacio-
sures; prohibitions; civil liability

(a) An ampluyea may not directly or indirectly vse or attempt to use the official aut.‘norh:_v or infinence
of the employes for the purpose of intimidating, threatening, coercing, commanding, or attempting to
intimidate, threatar; cosree, or command any person for the purpese of interfering with the right of that
peraon £ disclose to an officie] agant matters within the seape of this article.

(b) For the purpose of subdivision (r), “use of official sythority or influence” includes promising o
confer or conferring any benefit; effecting or threstening to affect any reprical; or taking, directing
othera to take, recommending, processing, or approving any personnal action,’ induumg, but not iimited to

appointment, promotion, transfer, asaignment, performance evaination, suapansmn or other disciplinary
acHon,

(c) For the purpose of subdivision (a), "offcial agent” inchmes & school adminietrator, member of the
governing board of a schonl distriet ar county board of education, county guperintendent of rehools, or the
Supermr.anoent of Public Instruction.

() An smployee who violates mbaminn {a} moy be liable in an sction for civil damages hronght
against thg employee by the offended party.

(e} Nothing .in this section shall be construed to authorize an individun! to dirclose informetion
otherwise prohibited by or under law.

(Added by Stats 2000, c. 531 (AB.2472), § 1)
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§IM114. Written complainig; filing with local lnw enforcement agency; penalties; other rights
. end remedies .

" (a) A public schoo] employes ar epplicant for employment with & public school employer who files 8
written complaint with his or her eupervisor, & schocl-administrator, or the publie schnol emnloyer
dlleging artus! or attempted acts of reprisal, retaliation, threats, coercion, or similzr impropar ects
prohibited by Bection 44113 for having disclosed improper gevernmantal activities or for refusing to obey
en fllegal order may also file a copy of the written complaint with the local law enforcament agency

togather with & sworn statement that the contents of the written complaint are trme, or are believed by -

the affinnt to be true, under penalty of perjury.. The complaint fled with the local law enforcsment
agency chall be fled within 12 months of the most recent act of reprisal that is the subject of the
cornplaint. . .

&) & on ‘who intentionally engages in acts of reprisal, ratalistion, threats, coercion, or similar asts
againat mhlin gehool employee or applicant for employment with a public school employar for having
made & protected disclosure is subject to & fin€ not to exceed ten thousand dollara ($10,000) and
imprisonment in the eounty, jail for a period not to exeeed ene year. Any public school employeg, officer,
or administeator who intentionally engages in that conduct shall aiso be suhject to discipline by the public

gchool empioyer, If no adverss ection is instituted by the public school employer * * * and it &
daterminad that there is reasonable canse to balieve-thet en act of reprisal, retalintion, thrasts, coercien,
or gimilar acts prohibited by Section 44118 sccurred, the loeal law enforcement cganey mey report the
nature and. deteils of the activity to the governing bosrd of the school distriet or county board of
education, as appropriate. ' :

(¢} In addition to all ather penalties providad by lew, & persen who intentionally engages in acta of
raprisal, retaliation, thrests, coarcion, or similar acts against a public school employes or applicant for
employment with s public schoot amployer for having mada a'protected disclosure ghall be ligble in an
action for dameges brought against him or her by ths injurad party. Punitive damages may ba awarded
by the court where the acts of the offending perty ars proven to be malicious, Where lability has been
established, the injured party shell alao be entitled to reasonable attormey's fees as provided by law.
However, an action for damages ghall not be avellable to the injured party uniess the injured party has
‘firgt filed a complaint with the leeal law enforcament agancy.

{d) This section is not intended to prevent a public school employer, achaol adrinistrator, of supa'nﬁaur'

from taking, falling to take, directing others to teks, recommending, ar approving & personnel setion with
respect to o public school employee or epplicant for employment with & public school empieyer if the
public school employer, school administrator, or aupervisor reasonably believes tha action or inaction is
justified on the basis of evidencs separate and apart from the fact thaet the person hes mede a protectad
diselosure s defined in aubdivision (e) of Section 44112

() In any civll action or administraiive proceeding, once it has been demonatrated by a preponderance
of evidence that an ectivity protectad by this artirle was & contr{outing factor in the alleged retalintion
against a former, ewrrent, or prospectve public school employee, the burden of proof shall be on the
superviser, achool administrator, or public achool employar to demonstrate by clear and convincing
evidence thmt the alleged action would have oeemrréd for legitimate, independent ressons even i the
public school employee had not engaged in protected disclosures or refused an illegel order. If the
supervisor, school administrator, or public school employer falls to meet this burden of proof in an
adverse action ageinst the public school employes in any administrative review, chaliange, or adjudication
in which retaliation hes been demonstrated to be a contributing factor, the public schoel amployee shall
have a complete afffirmative defense in the adverse setion. .

{D) Nathing in this article shall be deemed to diminish the rights, privileges, or remedies of & public
schocl employee under any other federsl or stats law or under an employment contract or collective
bargaining agreement. .

(g) If the provisicna of this section are in conflict with the provisions of a memorandom of understand-
ing reached pursuant to Chapter 10.7 (commencing with Section 3640) of Division ¢ of Title,1 of the

Government' Code, the memorandum of understanding shall be controlling without further legislative
action,

(Added by Stats.2000, c. 631 (A.B.2472), § L Amended by Siats 2001, c. 1569 {S.B.682), § 68.)
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This article shall be known and may be referred to as the Reporting by
Community College Employess of Improper Governmental Activities Act.
(Added by Stats.2000, c. 531 (A.B.2472), § 2.)

8 87161. Legisiative intent

1t is the intent of the Lepislature that community college employess and other
- persons disclose, to the extent not expressly prohibited by law, improper
" governrmental activities, .

(Added by Stats.2000, c. 531 (A.B.2472), § 2.)

§ B7162. Definitions.

For the purposes of this article, the followmg terms have the following
meanings:

(a) "Employee' means a public school employee as defined in subdivision )
of Section 3540.1 of the Government Code as construed to include commumty
college employees,

" (b} ““Ilegal otder” means any directive to violate or assist in violating a
federal, state, or Jocal law, rule, or regulation or an order to work or cause
others towork in conditions outside of their line of duty that would unreason-
ably threaten the health or sa.fety of employees or the public.

(¢} “Improper govemme.nr.al activity’’ means an activity by a.community
college or by an employee that is undertaken in the performance of the
employee's official duties, whether or not that activity is within the scope of his
or her employment, and that meets either of the following descriptions:

(1) The activity violates a state or federal law or regulation, including, but
not limited to, corruption, malfeasance, bribery, theft of government property,
fraudulent claims, fraud, coercion, conversion, malicious prosecution, misuse
of government property, or willful omission to perform duty. L

{2) The activity is economically wasteful or involves gross misconduct, in- _
competency, or inefficiency.

(d) “Person” means any individual, corporation, trust, association, any state
or local government, or any agency or instrumentality of any of the foregoing.

(e) '"Protected disclosure’’ means a good faith communication that discloses
or demonstrates an intention to disclose: 1nfon'nat10n that may evidence either

of the followmg

(1) An improper governmental activity.. : .

(2) Any condition that may significantly threaten the health or safety of -
employees or the public if the disclosure or intention to discloss was made for-
the purpose of remedying that condition.

(f) "Public school employer’” has ‘the same meaning as in subdivision (k) of :
Section 3540.1 of the Government Code as construed to include community -
college districts.

(Added by Stats.2000, <. 531 (A.B.2472), § 2.)
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! § B7163. Use or attempt to use official authority or influence. to interfere
with protected disclosures; prohibitions; civil Liability

(a) An employee may not directly or indirectly use or-attempt to use the

official authority or influence of thé employee for the purpose of intimidating,

threatening, coercing, commanding, or attempting to intimidate, threaten,

coerce, or command any person for the purpose of interfering with the right of

- that person to disclose to an official agent matters within the scope of this
l article.

(b) For the purpose of subdivision (a), "use of official authoriry or influence”
ncludes promising to confer or conferring any benefit; affecting or threatening
to affect any reprisal; or taking, directing: others to take, recommending,
processing, or approving any person.nel action, including, but not limited to
appointment, promotion, wansfer, assignment, performance evaluation, suspen-
sion, or other disciplinary action. :

(c) For the purpose of sibdivision (a), “‘official agent”’ inc¢hides a community
college administrator, member of the governing board of a community college
district, or the Chancellor of the California Community Colleges.

{d) An employee who vmlates subdnusmn {a) may be liable in an arction for
" civil damages brought apainst the employee by the offended party.

' (&) Nothing in this section shall be construed to authorize an individual to
disclose informnation otherwise prohibited by or under.law.

(Added by Stats.2000, c. 531 (A.B.2472), § 2.)

-
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§ 87164. Writien cnmplmnts. ﬁlmg' with local Jaw enforcement agcncr pena.lt:les' othcr nghts
Co. nndremelilea co

(a) An employee or a.pph:'.:mt for employment with n puhhc schog! emplover who ﬁles a written
compleint with his or her Supervisor, -2 community college pdministratar, or the public schoo) employer
alleging actust or ettempted .acta of reprisal, retaliation, thrests, coercion, or’gimilar improper acts
prnbihited by Bection 87168 for heving disclosed improper governmental activities or for refusing to obey
an iegal order may alse fle-a copy of the written eomplaint with the local law enforcement agency,
togather with a sworn statement thet the contents of the written compinint are true, or are beliaved by
the affiant to be true, nnder penalty of perjury, ' The complaint filed with the locsl liw enforéement
ngencl_z;hall be filed within 12 months of the most racent act of ::epnsal ‘that is the aubJect of t’ae
compinint. .

(b} A person who mtanhnnaﬂy engagaa in mcts af repnsnl, refalmtmn, th.reats cuarmun, ar mmﬂar acta
- against en employes or applicant for empioyment with & public schocl employar for ‘heving made g -
protected disclosurs is subject to & fine not to exceed ten thpusand dollars. ($10,000) end imprisonment in
the county jall for & period net to excesd ope- year. . An employee, officer, or administratar who
intentionally engages in that condaet ghall aleo be aubject o ummplme by the public sehool employer, If
no adverse action is'ipstituted by the publie gehoal employer,:and it 18 détermined that there 18 ressonabie
cauge t5 believs thet an.act of reprisal, retaliation, threats, coercion, ‘or similar, acts prohibited by, Sechnn
87188, the local law.enforcement agency may | repnrt the natire and details of the achvii:y o the, gnvammg
boa.'ni of the comminity cn!lega d:strict. .

" (e){l) The Btate Personnel Board ghall initists & hearmg' or' amreataga.tmn of o written cumplmnt a{
reprisal: or retalfation ms prohibited by’ Sectién 87163 witkin 10 Workisg .daye’of it submissios.” The o
.exerntive officer. of the State Personnel Board ghall complets findings, of the. hearing or .investigation
within. 80 workdng days; the.reafter,. and Bball provida & copy of the findings to.the gomplaining am;;i.oyee
or applieant for employment with & public schpel emp\oyer and to the appropmte FUPETBOrE,
‘Bdministrator, or employe.r. - This hearmg ‘thall be. conducted in accordence with Section 186T].2 of the
Government: Code, this part, smd the rules of practics fiind procedtivé of the Sfsits- -Pégaonnal’ Boerd.
When the’ a]iegahuns ‘tontained o a complaint of réprisal ‘or rétaligtion ‘are the asme.es, of eifdisr to,
those contained- in another ‘appenl-the exeentive' officer ‘may consuhdnte ‘the ‘gppeals into the' most
nppruprmbe format. In these cases, the {ime limnits deseribed m * this m_h “shall net app]y

2 NntwlthatandmLSechnn 186722 of the Government Code. fio costs eatotiated with: henrmm; of the
Sthte Personnel Board .conaueted pUrsuant to. paragraoh (1) 8hall be charged to the board of governars,
, Bll of the costs apBoriated with henrinps of the Btate Personnel Hoard conducted pursuant to
perngran b {17 shell Ge:coarped-directly to the community coliege ‘district that employs:the complaining -
nhlqva.., or ‘with whom the r:omnhmm;g apuhmmt for emnTmlment }ms ﬁled i-n.a ar her emnlovnian..
app cetion. G :

(d) If the ﬁnd.mga uf the execmnva ufﬁcer uf ’t.he Stata Pmmnnel Boﬁ.rd gt furth n.c’l’.s of nllaged :
misconduct by the superviser, commurity college administrator; ér public school employer, the buperyi-
Bor, airninistrator, or employer may reqilest £ hearing befure the State Peraounel Board regarding the
findinga' of the executive officer. The request for ‘heating and eny subsaquent determination by the
board shall be made in accortiance with t.he noa.rd‘s umml ruies governing n.ppenls hea.rmgs, mvashgn—
tions, and ﬁmmphnary proceedipgs.

(e). If, dfter the henring, the Btate Parsonrie). Boax:d .determines that s violation of Beetion 87163 .
otewrred, or If no hearing is requested and the ﬁndxngs of thé executive officer conclude that improper :
activity 'han ocourred, the board may . whdE- a.ny‘ appropriate’ relief, including, it not mited o, .
reinstaterent, back pay, restoration of lost pervice credit if sppropriaté, end the expungemeant of any -
advarae records of the emplayee or applicasitifor empluymentrmth a publie achuul emplayer whn!waﬂ the p
‘ubjeet of the' a]lega& acts: of:msconduct. prohibited by Senbon 3'7163 ST " T

ook ,_-'v’

R o

[43] Whenever the Btate Peraonnel Board datezmmaa that n supervmor commumty pollege dnministrs-
tor, or public school employer has violsted Section 87163, it shall:canse-an entry to that effect to be made
in the supervisor’s, community college aﬂmxmstratnr 8, or puhhc schuul empluye.ra ofﬁmal personnel
records: =~

(g In order for the Gumor and f.he Legmlamre o det.ermme t.he n&ed to continue or mudify
PereonEE! Procedurds it thidy relatsito the’ mveéﬁgahona ¥ -rﬁpnsa}s ‘oF retilistor fortthe! dmclcmnre &f
information by employees, the State Persoftel"Board; by June §070f éadh year shall submilt a repart to
the Governor. and the Leagisiature reg-ardmg complamt.s ﬁ]ed, heanngs “heid, and lega.! actiond taken
pursuant to thia section. VET A

(h) In addition to all uthar pﬂnnltlea prmnded by IaW, " person who" mtenbcnaﬂyrengnge&m aefs of
repr‘lsal retaliation, threats coercion, or gimiiar acts ageinst an employes or applicant:fdf employment
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with .8 -public achosl.empleyer. for having mede & protected.disclosure-shall ‘be linble mcan eetion- for
damages brought against him or her by the njured party.. Punitive damages may be. awarded by the
court where the acis- of the offending party are praven to be malicipus, Wheare liability - has been
established, the injured party snall also be eniitled to:'reasonable-attorney’s feek as provided by law.
. However, an aciion for. damages shali not'be available to-the injured n.rty unless the igjured party- ‘hag
. first filed a complaint with the local law enforcement agency. Nothmg in this subdivision reguires an

injured party to ﬁ]e B uumplamr. witn the State Pmonnel Board pnnr to seeklng rehef for damages in a
cowrt of law. - - -,

{'] This séction is not interded to pra‘re.nt a puhlm sthool employer, school adm.lmsu'atu or Bupervisor

from taking, failing to take, directing others to take, recommending, or approving a Dersonnel action with
respect 1o &n employee or apnhca.nt for amploymant with & public school muloye: If the public school
employer, school administrator, or supervisor rezsonably believes an sctior er inaction is justified on the
basis of evidence szparate and apart fram the fact that the person has made ! pronem:ed diselosure as
defined in subdivision (B) of Section S7IG2..

)] 1!1 s.ny eivil sction or administrative pmceeﬁmg, once it haa been demonamued by 3 praponderance
‘'of evidenee that'an activity protected by this articla was a contributing factor in the alleged retaliation
against & former, current, 6r proepective employee, the burden, of proof ahall be on the supervisor, school
administrator, or public school employer to demonstrate by clear and convineing evidencs that the alleged

" -petion would hive eccurred for legitimate, indepeandent reasons aven if the employee had not engeged in

protetted disclogures or refused an illegal order.  If the superviser, school administrator, or'public school
employar fails to mest this burden of proof-in &n adverse ecilon against the employee in any

. administrative review, challenge, or. adjudication in which retalistion has been’ demonstrated to- be a
conmbutmg fam:or, the, employee shall have n compiete- affrmative Gefensé 'in .the adverse actmn

k). Nothing in “this- articls shall be 'déemed- to diminith the rights, prmleges or remedies “of an
,emnluyee under any uther fede.ral or smbe law- of under &n empluvment contmct or cDDectwe ba.rgmmng
‘.-ag:reement. e

Yy the’ pruwswns of this séchéﬁ are in confiict. vnth t.he pmvmmns cf a memurandum of m:uerstand-
ing reached purenant to’ Chapter 10.7 (commencing with, Section 3540) 'of Divinion .4 of, Title 1 of the
Government Code, the memurnndnm -of- undersmndmg shall be cnntrol]mg without further legmlatrve
metion. )

U\mended by Smt.s.20(]2 c. 81 (A.B.2034] §1, )
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EXHIBIT B

STATE OF CALIFORNIA

CALIFORNIA COMMUNITY COLLEGES

CHANCELLOR'S OFFICE :
1102 smEE'(r: 6511 : - : . m
SACRAMENTO, LA 95814

(9? 5) 445- 87527 " *"}
HTTP://WwWwW,CCCCO.EDU

RECEIVED

MAR 16 2004

Paula Higashi, Executive Director CQMMISS'ON ON

Commission on State Mandates .
980 Ninth Strest, Suite 300 STATF MANNATES

Sacramento, CA 95814

March 11, 2004

Re:  Test Claim: Reporting Improper Governmental Activities. QZ-TC-24

Dear Ms. Higashi:

As an interested state agency, the Chancellor's Office has reviewed the above test claim in light
of the following questions which address key issues before the Commission:

o Do the provisions [Ed. Code, §§ 87160, 87161, 87162; 87163 and 87164] impose &
new program or higher level of service within an exasting program upon local entities
within the meaning of section 6;-articie XIU B of the California Constitution and
costs mandated by the state pursuant to section 17514 of the Government Code?

« Does Government Code section 17556 préciude the Commnission from finding that -
any of the test claim provisions impose:costs mandated by the state?

» Have funds been-appropriated for this program (e.g., state budget) or are there any
other sources of funding available? If so, what is the source?

Education Code section 87160

Enacted in 2000 (Stats. 2000, ch. 531, § 2 (AB 2472)) this code section requires the new article
(article 6 of chapter 1 of part 51 of division 7 of title 3 of the Education Code) to be referred to as
the "Reporting by ComimunityCollege Employees of Irnpmper Govermnmental Activities Act"
(the Act) and does not, standing alone, impose a new prograrn or higher levél of service on

community college districts ("districts"). 'However, this codé section is part of the statutory
scheme discussed'below.

Education Code sectior‘87161 o
Enacted in 2000%(Stats. 2000; ch. 531, § 2 (AB 2472)), this code section states the legisiative
intent of the article and does not, standing alone, impose & new programi or higher level of

service on the dlstncts Howcver this leglslatwe intent concerns the statutory scheme discussed
below,
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Education Code section 87162

et

'Enacted in 2000 (Stats. 2000, ch. 531, § 2 (AB 2472)), this code section containg the operatwe

definitions applicable to amcle 6 of chapter 1 of Part 51 of division 7 of title 3 of the Education
Code, and does not, standing alone, impose a new program or higher level of service on the
districts. However, the definitions contained in section 87162 are an integral part of the statutory
scheme discussed below, and also corifirm that community college districts are specifically
covered by the requirements of the article.

Education Code section 87163

Enacted in 2000 (Stats. 2000, ch. 531, §2 (AB 2472)), this code section sets forth conditions
under which the direct or 1nd1rect act:ons of district employees would violate or-interfere with
the r1ght of a person to disclose mafters within the scope of the article to an official agent, and
thus incur liability for civil damages. (Ed. Code, § 87163(a), (b) and (d).) Thus this code
section, standing alone, does not impose a new program or higher level of service, but it is an
integral part of the statutory scheme discussed below. - :

Education Code section 87164

Overview

The requirements of Education Code section 87164 overlap in part with several "whistleblower"
statutes under which districts and their employees were covered prior to the passage of the Act.
All of the violations of law defined in Education Code section 87162(c), and by implication, .
section 87162(b), were previously prohibited by the statutes discussed below.

e The Whistleblower Protection Act enacted in 1999 ("WPA"; Stats, 1999, ch. 156,
§ 1 (AB 1412); Gov. Code, §§ 9149.20-9149.23), covers district employees in its
definition of "employee" (Gov. Code, § 9149. 22(b)); protects district employees
that report improper governmental activity, as defined;' to legislative committees,
and allows for civil damages against district employees who violate or-interfere
with an employee's right fo make such disclosures (Gov. Code, § 9149.23(a)).
There have been no gaps in the requirements contained in the WPA. Nancy
Patton of the Commission has confirmed that no test claims were filed w1th 1ega1d
to this statutory enactment. o :

s« The Local Govemment Dlsclosure of Information Act enacted in 1986
("LGDLA" Stats. 1986, ch. 353 § 7; Gov. Code, §§ 53296-53299) protects
district employees or. apphcants for employment who file complaints with:the -
districts with regard to "evidence regarding gross mismanagement ora significant
waste of funds, an abuse of authority, or a substantial and specific danger to
public health or safety.” (Gov. Code, § 53296(c).) The LGDIA covers districts in
its definition of "local agency. " (Gov. Code, § 53296(a).) The LGDIA aliows for

k Govemment Code section 9149, 22(0) prov1dcs that: '"Improper gcvemmental actlwty means any activity by a
govemmenial agency or by an employee that is uridertaken in the performance of the employcc s official duties,
whether or not that action is within the scope of his or her employment, and that (1) 18 in violation of any state or
federal law or regulation, including, but not limited to, corruption, malfeasence, bnbery, theft of government
property, freudulent claims, fraud, coercion, conversion, malicious prosecution, misuse of government property, or
willful omission to perform duty, or (2) is economically wasteful, or involves gross misconduct, incompetency, or
inefficiency."
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civil damages, punitive damages, and attorneys' fees, and also imposes criminal
penalties against employees who violate its provisions. (Gov. Code, § 53298.5(z)
and (b).) There have been no gaps in the requirements contained in the LGDIA.
Nancy Patton of the Commission has confirmed that no test claims were filed

- with regard to this statutory enactment,

o Labor Code sections 1101, et seq. contain whistieblower statutes ("Labor Code",

" Lap/Code; § 1102.5; enacted in 1984 (Stats. 1984, ch. 1083, § 1)) applicable to
employeas of state and locadl governmental entities and private-secter employees,
and is specifically applicable to employees of the districts (see Lab. Code, § 1106,
enacted-in 1992 (Stats. 1992, ¢h. 1230, § 1 (AB 3486))). The Labor Code
whistleblower statutes are statutes of general application, laws which, to
implement & state policy, do not impose "unique requirements on local
govemments and . . . apply.generally to all residents and entities in the state" and
thus do not impose a hew program or Higher'level of service upon the districts.
{County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56-57.) These
statutes protect eniployees that-disclose information to'a government or law
enforcement agency "where the employee has reasonable cause to believe that the
information discloses a violatiofi-of state or federal statute, or violation or '
noncompliance with a-state or.federal regulation,” allow for criminal penalties
against employers and individual employees (Lab. Code, §°1103), make
employers responsible for the actions of their employees(Lab. Code, § 1104), and
allow civil suits for damages against employers (Lab. Code, § 1105). The
appellate court has ruled that these statutes also protect: government employees
that disclose suchiinformation within the ageficy where they are employed, rather
than to an outsidé government or law enforcement.agency. (Gardenfire v.

' Housing Authority of the City of Los Angeles (2000) 85 Cal.App.4th 236, 243.)
There have been no gaps in the whlstlcblower requirements contained in the
Labor Code.

According to & Senate Judiciary Committee repost re garding'ifs August 8, 2000, hearing on AB

" 2472, the bill implementing the Act, and the Legislative Counsel's Digest in the chaptered

legislation, there was legislative intent that the provisions of the Califorfiia Whistleblower
Protection Act, formerly known as the Reporting of Improper Governmental Activities Act (Gov.
Code, §§ 8547-8547.12; enacted by Stats, 1993, ch. 12, § 8-(SB 37) [historically derived from

. former Gov. Code, § 10540, et seq., etiacted by Stats. 1981, ch. 1168, and Stats. 1979, ch. 5847)

apply to school districts and community college district employees. The Célifonlia
Whistleblower Protection Act applies to state employees, gubernatorial appointees and

officeholders; employees of the University of Californie, and employees of the California State
University.

The Test Claim

The District's test claim, in I (A)-(K) (at pp. 21-23) and in the Decl arat:on of Tom Donner (at
pp. 2-4), claims state mandated costs as follows:
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A) "Pursuant to [the Act] to establish policies and procedures, and to periodicdlly update those
policies and procedures, to implement the act," There is no express requirement in the Act for
districts to establish policies and procedures or to update the same. Prior to the passage of the
Act, districts may have had policies in place pursuant to the LGDIA, which makes reference to
the filing of complaints pursuant to "locally adopted administrative procedures” but does not
require them. (Gov. Code, § 53297(c).) Indeed, the LGDIA offers an alternate process for filing
complaints in situations where there are no local administrative procedures in place. (Gov.

Code, § 5 3297(0) ) Thus it does not appear that the Act mandates a new program or higher level
of service upon the dxstncts with rcga.rd to estabhshmg and updating policies and procedures

B} "Pursuant to [Ed Code, § 87164(&)] to receive, ﬁle and maintain written complaints filed by
school employees or applicants. for employment alleging actual or attempted acts of reprisal,
retaliation, threats, coercion oy:similar. improper-acts for-having disclosed itaproper acts*or for
having disclosed improper govermnental activities or for-refusing to obey an illegal order." Prior
to the passage of the Act, districts were réquired to receive, file and maintain written complaints
filed by district employees or applicants for employmert under4the LGDIA. - (Gov. Code,

§ 53297.) In eddition, the Labor Code permits employees to disclose violations of Labor Code
section 1102.5 to the districts. (Gardenhire, supra, 85 Cal. App.4th 236, 243.) As the’
requirements of the LGDIA and the Labor Code are similar to the requirements of the Act, it
appears that, with regard to-the requirement to "receive, file;and maintain written complaints,"

the impact upon the districts would be minimal. Thus it-does:not appear that the Act mandates a
new program or: l:ugher level of.service upon the d:stncts in this rega.rd

C) “Pursuant to [Ed.: Code, § 87164(b)] to mvesngate, or to cooperate; with'law enforcement
investigations of, written complaints..~ ." The LGDIA, whichwas ineffect prior-to thé-passage
of the Act, imposes criminal penalties- sumlar to those contained in the Act. (Gov. Code;

§ 53298.5(a).) Additionally, the whistleblower provisions in the Labor:Code impose:criminal
penalties (Lab. Code, § 1103), and mention criminal prosecutions regarding thé same (Lab.
Code, § 1104). The districts lack enforcement jurisdiction with regard to criminal violations of
the Act. In the event that a local law enforcement agency chooses to mves’ugate criminal
violation of the Act, Government Code section 17556 states:

"the COmmission shali not ﬁnd costs mandated by.the state . . . if: ...

(g) The statute creates a new crime or infraction . . but only for the portion of the
statute relating directly to the enforcement of the crime or infraction. (Gov.
Code, § 17556(g), emphas'is added.)

It appears that 000perat10n with law enforcement investigations regarding criminal violations of
the Act is not considered to be a cost mandated by the state. Education Code section 87164(b)-
does not require the districts to conduct civil investigations. The only entity expressly required
to conduct civil investigations pursuant to the Act is the State Personnsl Board (S8PB). (Ed.
Code, § 87164(c)(1).) Thus it does not appear that the Act mandates & new program or higher
level of service upon the districts in this regard.
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D} "Pursuant to [Ed. Code, § 87164(b)], to disCipline, as may be required by law or the district's
collective bargaining agreement, any employee;, 'officer or administrator, who is found to have
engeged in actual or attempted acts” in violation of the Act. The Act expressly requires
employee discipline. However, districts were undér-an express duty to discipline employees
under.the LGDIA prior to the passage of the Act. (Gov. Code, § 53298.5(a).) The disclosure of
information pursuant to Labor Code sections 1101 et seq. could potentially result in the
imposition of discipline, although there is no-expiess requirement for discipline within that
statutory scheme. As the requirements of the LGDIA and the Labor Code are similar to the
requirements of the Act, we believe that, with regard to the requirements for eiriployes

' discipline, the impact upon the districts would be minimal. Thus it does not appear that the Act

mandates & new prograim or lngher level of service upon the d1stncts

E) "Pursuant to [Ed: Code, § 87164(h)], to‘fespond, appear and def&md in any civil action,
directly or derivatively, when named as a party or otherwise required by the collective ‘
bargaining agreement, brought by a perséh-alleging an employeée or officer of the district" has
violated the Act. Prior to thHe passage of the Act, districts were subject to defend in civil actions
brought against their employees under virtually all-of the provisions of the Act through the
LGDIA (Gov. Code, § 53298.5(b)), the WPA (Gov. Code, § 9149.23), and the Labor Code (Lab.
Code, §§ 1104, 1105). Having to defend in civil actions brought pursuant to the Act does not
appear to mandate a new progra.m or hlgher ]evel of" servwe upon the dlstncts There isalso a

have been requ:red 6 dcfend in civil actions brought pursuant to the Act.

F) "Pursuant to [Ed: Codga, § 87164(h)], to pay damages, directly or dérivatively, including
attorney's fees, when ordered by the courtibaséd iipon the liability of the district, or as otherwise
defined by the collective-bargaifing dgreement.,” Prior to the passage of the Act, distriéts were
subject to general dainages, punitive damages, and attorneys' fées in civil actions under the
LGDIA (Gov. Cede, § 53298.5(b)), and for civil damages under the WPA (Gov. Code,

§ 9149,23) and the Labar Code (Lab. Code, § 1105). It-does not appear that having'tc pay court-
ordered damages and attomeys'fees under the Act, based upon-the liability of the distrcts in
civil actions, mandates & new program or highier lével of service upon the districts. There is also
a question as to whether-this cldii is ripe for reviéw, as the districts-have not indicated that they
have been required to pay damages, directly or derivatively, includisig atforneys' fees, in civil
actions brought pursuant to the Act: With regard to attorneys' fees brought pursuant to-the
private attorney genéral statute, the appellate court ruled that, "It was not until the County was
ordered to pay and paid those fees that the County eould apply for reimbursement under

Government Code section 17500 et seq." (County ofFresno v. Lehman (1991) 229 Cal.App.3d
340, 346))

G) "Pugs_uant to [Ed. Code, § 87164(c)], for. [districts] to appear and participate in hearings and
investigations initiated by the State Personne! Board when complaints alleging [violations of the
Act] have been filed with the State Personnel Board," Prior to 2001 amendments to the Act
(Stats. 2001, ch. 416, § 1 (AB 647)) there were no requirements. for State Personnel Board
("SPB™y heanngs and investigations regarding whistleblower complaints, and thus no
requirement that districts  appear and participate in the same. It appears that the Act mandates a
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new program or higher level of service upon the districts with regard to appearing and
participating in hearmgs and investigations initiated by the SPB.

H) "Pursuant to [Ed. Code § 87164(d), for [dlStI‘lC-tS] to request a hearmg before the State
Personnel Board when the adverse findings of the hearing officer are incorrect." Prior to 2001
amendments to the Act (Stats. 2001, ch. 416, § 1 (AB.647)), there were no requirements for SPB
hearings and the issuance of findings adverse to the districts regarding whistieblower complaints.
It appears that the Act mandates a new program or higher level of service upon the districts with
regard to their responses to adverse findings issued by the SPB.

Iy "Pursuant to [Ed. Code, § 87164(e)], for [districts] . . . to comply with any ordered relief [by
_the SPE] including, but not limited to, reinstatement, backpay, restoration of lost service credit,

and the expungement of any adverse records of the employee or employee applicant who was the

subject of the acts of misconduct.”" Prior to 2001 amendments to the Act (Stats. 2001, ch. 416,

§ 1 (AB 647}), there were no requirements for SPB hearings and orders thereupon regarding

whistleblower complaints, and thus no requirement for districts to comply with the same, It

appears that the Act mandates a new program or higher level of service upon the districts with
regard to compliance with relief ordered by the SPB.

I) "Pursuant to [Ed. Code, § 87164(f), for [districts], when the State Personnel Board determines
that & supervisor, administrator or employer has violated Section 87163, to cause an entry to that
effect to be made in the supervisor's, administrator's or employer's official personnel records.”
Prior to 2001 emendments to the Act {Stats. 2001, ch. 416, § 1 (AB 647)), there was no
requirement for SPB hearings and orders thereon regarding whistleblower complaints, and thus
no requirement that districts make entries in personnel files regarding the same. 1t appears that
the Act mandates a new progrem or higher level of service upop. the districts w1th regard to
complying with findings of violations of the law by the SPB.

K} "Pursuant to [Ed. Code, §-871 64{:;)(2)15 to reimburse the State. Personnel Board for all of the
costs associated with its hearings conducted pursuant to-subdivision (c)(1)." Prior to 2001
amendments to the Act {Stats. 2001, ch, 416, § 1 (AB 647)), there was no requirement for SPB
hearings regarding whistieblower complaints, and thus no requirement that districts bear costs
regarding the same. There was legislative intent that the SPB 5 -total hearing costs would fall
upon the districts with the passage of the 2001 amendments,” although the law in this regard was
far from clear. -The law was clarified by amendments made in 2002 (Stats. 2002, ch. 81, § 1.(AB
2034)) to make it clear that, notwithstanding the language.of. Govemment Code section 18671.2,

? This confusion is due to the fact that, as amended by AB 647, Government Code section 87164(c) stated that the
SPB hearings were to be "conducted in accordence with Section 18671.2 of the Government Code." Section
18671.2 provides that the SPB can bill the total cost of hedirinijzs held with regard to state employees upon the state
agency employer. District employees dre not state eémployess, and are employees of the local districts: (Ed:-Cade,
§ 70902(b)(4).) It appears that the Legislature, however, intended that the tie-in with 18671.2 would aliow the :
college districts to be billed for the costs of such hearings. The Senate Rules Commiittes, Office of Senate Floor
-Analyses, 3rd reeding floor analysis of thie Aufust 27, 2007, regardlng amendments to the bill (whwh added the
reference to section 18671.2) stated an iritent that the college districts be bilied: "Senate Floor Amendmcnts of
8/27/01 clarify that (1) the existing provisions that alloW the State Personnel Board (SPB) to bili state agencies for
hearings conducted on whistieblower cases will also apply to community colleges for whistieblower hearings that
may be conducted pursuant to this bill. .. ." ({d., atpp. 1-2.)
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no costs associated with hearings pursuant to the Act should be charged to the Board of
Govemors of the California Community Colleges, and that these costs must fall upon the
districts. (Gov. Code, § 87164(c)(2).) This clarification codified the legislative intent of the
Senate floor amendments of August 27, 2001, made before the passapge of the prior version of the
law. Thus it appears that the Act mandates a new program or higher level of service upon the
districts through the enactment of AB 647 in 2001, and the subsequent clarification contained in
AB2034 in 2002. . '

There have been no monies allocated to community colleges nor the Chancellor’s Office for
reporfing improper governmental activities.

Sincerely,

Mﬁ%@

FREDERICK E. HARRIS, Assistant Vice Chancellor
College Finance and Facilities Planning
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Suzﬁen and Associates EXHIBIT ¢
Mandate Reimbursement Services

&H‘H B. PETEHSEN. MPA, JD, President Telephone: (858)514-B605

52 Balboa Avenug, Suite 807 . Fax: {B58) 514-B645

San Diago, CA 92117 - E-Mail: Kbpsixten@aol.com
April 2, 2004

Paula Higashi, Executive Director -
Commission on State Mandates RE

U.S. Bank Plaza Building '

980 Ninth Street, Suite 300 . ' CE,VED
Sacramento, California 95814 '

AF’R 05 2084
: ’ : ‘ COMMI
' Re: TestClaim 02-TC-24 STATE nff,!j?g _'(_)N
San Juan Unified Schoal District and ' &

Santa Monica Community Coliege District
Reporting imnrooer Govemmental Activities

Dear Ms. ngashl

@ | have recelved the comments of the Chancellor's Offi ice of the Califorriia Communrty
Colieges (*CCC" )dated March 11, 20041 to which | now réspond on behalf of the test
claimants..

A. The Commeiits of CCC are Incompetent and Shotild be Exclui‘:ied

Test claimant objects to the comments 6f CCC, in total, as bemg Iegally incompetent
7 and move that they be exciuded from the record. Title 2, California: Code of
Regulatlons Sectlon 1183: B2(d) requires that any:

...written response, opposition, or recommendations and supporting
documentatlon shall be signed at the end of the document, under penalty
of perjury:by an-authorized répresentative of the state agency, with the
deciaration that it is true and complete to the best of the representative’s
personal knowledge or mformatlon or belief.”

Furtherrnore ‘the test clalmant objects to any and all assertions or represeritations of
fact made in the response (such as, “Nancy Patton 6f the Commission has conﬁrmed
that..."} since CCC has failed to comply with Title 2, California Code of Regulatlons
Section 1183.02(c)(1) which requires:

@ ! Although dated March 11, 2004, the document was e-mailed to my office on
March 16, 2004, aiong with comments for 13 other test claims. :
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“If assertions or representations of fact are made (in a response), they
must be supported by documentary evidence which shall be submitted
with the state agency’s response, opposition, or recommendations. All
documentary evidence shall be authenticated by deciarations under
penalty of perjury signed by persons who are authorized and competent to

do so and must be based on the declarant's personal knowledge or
information or belief.”

The comments of CCC do not comply with these essential requirements. Since the
Commission cannot‘use unsworn comments or comments unsupported by declarations,
but must make conclusions based upon an analysis of the statutes and facts supported
in the record; test claimant- requests that the comments and assertlons of CCC not be
included in the Staff's analysis.

B. The Reporting by Community College Employees of Improper
Governmental Activities Act is not a Law of General Apghcatlon

At page 3 of ifs comments CCC refers to Labor Code sections 1101, et seq., and
concludes “The Labor Code whistleblower statutes are statutes of-general application,
laws which, to. lmplement a state pollcy, do not impose ‘unique requirements on local
govemments and . apply generally to all residents and entities in the state’ and thus do
not impose a new program or higher level of service upon the districts." CCC cites
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56-57 as its authority.

CCC errs because the test must be applied to the test claim legislation,i.e., the
“Reporting by Communrty College Employees of-iImproper Government Activities Act’
(hereinafter “CC-RIGA") (Education Code Sections 87160, et seq.) and not to-the Labor
- Code whistiebiower statutes. An analysis of the CC- RIGA will show why it is not a law
which applies generally to all residents and entities in the state:

(1Y  Under CC-RIGA, an employee is limited to commumty coliege employees
(Educatlon Code Section B7162(a)), whereas,

Under the Labor Code whlstlebiower statutes, "employee" includes, but is not .
limited to, any individual employed by the state or any subdivision:thereof, any
county city, city and county, including any charter city or county, and any school
district, community coliege district, municipal or public corporation; poiitical
subdivision, or the University of California.” (Labor Code Section 1108)

(2) “Under CC-RIGA, the protected reports include reports of “improper govemmgntal
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(3)

(4)

(3

activity,” defined as an activity that meets either of the following descriptions: (1)
the activity violates a state or federal law or regulation, including, but not limited
to, corruption, malfeasance, bribery, theft of government property, frauduient
clelms fraud, coercion, conversion, malicious prosecution, misuse of
government property, or willful omission to perform duty, or (2) the activity is
economically wasteful or involves gross misconduct, incompetency, or
inefficiency (Education Code Section 87162(c)), whereas,

Under the Labor Code whistleblower statutes; the protected reports only.include
reports of a violation of a state or federal statute, or violation or nohcompliance
with a state or federal rule or regulation. (Labor Code Section 1102.1(a)}

Under CC-RIGA, a “protected disclosure” means a good faith communication
that discloses, or demonstrates an intention to disclose, information that may
evidence either of the following: (1) an improper govémmenital activity (see
above), or (2) any condition that may significantly threaten the health or sdfety of

~ employees or the public if the disclosure or intentiori to dlsclose was made for

the purpose of remedying that condition (Educatlon Code Settion 87162(e)),
whereas,

“Under the Labor Code whistleblower statutes, the protectsd reports only include
- reports- of a violation of state or federal statute, or violation or nencompliance

with a state. orfederai rule or regulation. (Labor Code Section 1102.1(a))

Under CC- RIGA an employee may hot directly or-indirectly use or attempt to use
official authority or influence for the purpose ofirtimidating threatening,
coercing, commanding, or attempting to intimidate, threaten, coerce, or
command any .person for the.purpose of-interfering with the right of that person
to disciose (Education Code Section: 87163(3)) whereas,

Under the Labor Code whlstleblower statutes, an employer may not "retaiiate.”
(Labor Code Section 1102,5(d)). The Labor Code does not define “retafiate,” but
a public employer would not use “ofﬁcial'-authority 'or influence.”

Under CC-RIGA, a person who violates the: Act is not only subject to a fine and
lmpnsonment he shall also be-subject to discipline by the public school
employer (Education Code Section 87164(b)), whereas,

Under the Labor Code whistleblower statutes, an employer is only subject to fine
and imprisonment. (Labor Code Section 1103) He/shefit is not subject to
discipline because he/shefit is not & pubiic school employee.
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(6) Under CC-RIGA, the public school emplioyer and employee are subject to
proceedings.by the State Personnel Board (Education Code Section 87164,
subdivisions (c)(d)(e) and (f)),2 whereas,

Underthe Labor Code whlstleblower statutes, employers and employees are not
subject to proceedings by the State Personnel Board.

(7)  Under CC-RIGA, punitive damages may be awarded by the court where the acts
of the offending party are proven to be malicious (Ed LICBt[OI’I Code Section
87164(h)) whereas,

There is no such provision under the Labor Code whistleblower statutes.
Arguably, one.could point out that-under Civil Code Section 3294, subdivision
(a), punitive damages might be awarded upon a showing of mallce but the
burden of proof under section 3294(a) is:by “clear and convincing evidence.”
Under CC-RIGA, only a ‘preponderance of evidence” is required to shift the
burden of proof to the supervisor, school administer, or public school employer.
(Education Code Section 87164(1))

(8) Under CC-RIGA, the injured party is also entitled to reasonable attorney’s fees
(Education Code Section 87164(h)), whereas; -

There is no such p'rovisi'or; under the Labor Code whistieblower statutes.

The above comparison shows clearly that CC- RIGA is not a law whuch applies equally
to all reSIdents and ent|t|es in the state

The decision in Counfz of Los Angeles v. State of California (supra) was further relied
upon and expiained in City of Sacramento v. State of-California (1990) 50 Cal.3d 51.
(hereinafter “Sacramento i) There, the Supreme Court explalned its County of Los
Angeles decision: :

“Most private employers in the state already were required to provide
unemployment protection to their employees. Extension of this
requirement to iocal governments, together with the state government and
nonprof it corporatlons merely. makes the Iocal agencles ‘indistinguishable

2 At pages 5-6, CCC concurs that these sections contain new programs or higher
levels of service. CCC did not cunsnder these additional duties as also making them

“unique requirements”. Q
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in this respect from private emptoyers' " (Opinion, at pages 66-67)
The above comparison of CC-RIGA with the Labor Code whistleblower statutes shows
that community colleges, in compliance with CC-RIGA, are, in fact, “distinguishable
from private employers” when complying with the Labor Code ‘whistleblower statutes.

C. CC-RIGA is a New Prouram :

CCC’s “overvuew" at pages 2-3.provides an extenswe revnew of the Whistleblower
Protectrun Act enacted in 1999, the Local Government Disclosure of Information Act
enacted in 1986, and the Labor Code whistleblower statutes as amended.in 1984, The

comments imply that these: pre-ex:strng programs prevent the test claim legislation,
enacted in 2000, from beang new programs

To make sure that there is no questton as‘to this argument a drstrlct may seek
subvention for costs imposed by legislatich-after January'1, 1975, but reimbursement is
limited to costs incurred after July 1, 1980. Government Code Section 17514; Hayes
v. Commission-on State.Mandates (1992) 11iCal.App.4th 1564, 1581 Ali of the statutes

referénced by CCC are post 1975. They would be subject to reimbursement if alleged
and found to be a: mandate '

D. Educatlon Code Sectron 1755@(9) Does Not Bar a Fmdmo That the Test
tCIalm Leglslatlon Creates ‘a’ New Mandate ’

Educatlon Code Sectron 87162 subdivision (b), states, infer alia, that a person who
intentionally engages in acts of reprisal, retaliation, threats, coercion, or similar acts .
against.an employee.is subject o a fine hot to exceed ten thousand dollars; ($10 000)
and imprisonment in the county jail'for a period not to exceed one year CCC.
concludes that this provision is subject to subdivision (g) ‘of Government Code Sectlon

17556 and does not, therefore, appear to be a new program or higher level of service
upon districts in this regard

“The commission sha!l not find costs mandated by the state as defined in
Section 17514, in any. claim submitted by a Iocal agency or school district,
if, after a-hearing, the commission finds that

(g) The statute created a néw crime or |nfract|on ehmmated a
crime or infraction, or changed the penalty for a crime or infraction, but

only for that portion of the statute retatlng directly io the enforcement of
the crime or infraction.”

177




Ms. Paula Higashi
Test Claim 02-TC-24
April 2, 2004

Nothing in the test claim, or in the activities alleged therein, claims any reimbursement
for that portion of the statute relating directly to the enforcement of the crime or
infraction. Therefore, _the comment of CCC is without merit.

E. A “Minimum Cost” Argument is Improper

At page 5 of its comments, CCC concurs that the test claim-legislation requires
employee discipline, but supposes that the impact upon districts would be minimal.

CCC concludes that it would therefore not. appearto mandate a:new program ar-higher
level of service upon the dlstrlcts

A “minimum cost argument is, not found in Government Code Section: 1?556 In
addition, the supposrtlon that costs would be minimal is not supported by any
acceptable evidence in the record. Finally, the determination of the existence of a
mandate requires the determination of total costs involved in the test clarm legrslatlon
and not just the costs of any partlcular component

F. “ g for Rewew" Arquments are Irrelevant for Test Clalm Determtnatlons

Twrce the- oomments of CCC argue that there isa questlon as to whether the olalm is
“ripe for review.” The first occasion, at page 5, relates to the requirement to appear and
defend; the second, also at page 5, relates to responding to damages. The’ basig! for

the argument-is that the test claimants have notindicated that they have alreadyHeen

required to appear and defend, or respond to damages. This argument is irrelevant for
test claim determmatrons

There is no statutory or regulatory reqmrement that a test claimant. must actually have'
experienced every element of a test claim. This is why the declaratron of Tom:Donnér
of Santa Monlca Communlty College Dlstnct declares:

“It is estimatéd that the Santa Monlca Community College District, to the’
extent improper activities may be reported, will incur approximately
$1,000, or more, annually, in staffing and other costs in excess of any
funding provided to school districts and the state...to implement these new
duties mandated by the state for.which the school district-has not. been
retmbursed by any federal, state -Qr, local. government agency, and for
which it cannct otherwise obtain relmbursement (Declaration of Tom
Donner dated May 26, 2003, pages 4-5,.emphasis supphed)

A test claimant acts in a representatwe capaolty for every school drstnct or community
coltege dlstnct in the state. Any one district may experience a test claim activity one
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year, but may not in the next.

CERTIFICATION
| certify by my signature below, under penalty of perjury under the laws of the State of
California, that the statements made in this document are true and compiete to the best

of my own personal knowledge or information or belief.

Sincerely,

(e

Keith B. Petersen

C: Per Mailing List Attached
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DECLARATION OF SERVICE

RE: Reporting Improper Governmental Activities 02-TC-24
CLAIMANT: San Juan Unified School District and
Santa Monica Community College District

| declare:

{ am empioyed in the office of SixTen and Associates, which is the appointed
representative of the above named clalmant(s) | am 18 years of age or older and not a
party to the within entitied matter.

On the date indicated below, | served the attached: letter of April 2. 2004 , addressed
as foliows:

Paula Higashi ' AND per mailing list attached
Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

FAX: (916) 445-0278

B’\ U.S. MAIL: | am familiar with the business | FACSIMILE TRANSMISSION: On ths
practice at SixTen and Associates for the date below from facsimile machine
coliection and processing of number (858) 514-8645, | personally
correspondence for mailing with the- transmitted to the above-named person(s)
United States Postal Service. In 1o the facsimile number(s) shown above,
accordance  with  that  practice, ~ pursuant to Califomia Rules of Court
correspondence placed in the internal 2003-2008. A true copy of the above-
mail collection system at SixTen and described  document(s) was(wera)
Associates is deposited with the United transmitted by facsimile transmission and
States Postal Service that same day in the transmission was reported as
the ordinary course of business. complete and without error.

m} OTHER SERVICE: | caused such O A copy of the transmission report issued
- envelope(s) to be delivered to the office of by the transmitting machine is attached to

the addressee(s) listed above by: this proof of service.
{Describe) (] PERSONAL SERVICE: By causing a true

- copy of the above-described document(s)
to be hand delivered to the office(s) of the
addresses(s).

| declare under penalty of perjury that the foregoing is true and correct and that this
declaration was executed on 4/2/04 | at San Diego, California.

%ﬂ%’\? SALA Ax‘z’ﬂ

Diane Bramwell
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Original List Date:  6/18/2003 Malling Information: Other

Last Updated: 6/19/2003 .

List Print Date: 09/08/2003 _ Mailing List
Ciaim Number 02-TC-24 : '

issue: Reparting Improper Govemmental Activities

TO ALL PARTIES AND INTERESTED PARTIES:

Each commission malling iist is continuously updated as requests are recefved to include or remove any party or person
on the malling list. A current malling list Is provided with commissicn correspaondence, and a capy of the cument mailing
list is avallable upon request at any time. Except as provided otherwise by commissicn rule, when a party or Intsrested
party files. any written material with-the commission conceming a claim, it shall simultanaously sene a copy of the written

material on the parties end interested parties to the claim identified on the malling st provldad by the commlssion (Cal.
Code Rags., fit. 2, § 1181.2:)

WMr. Kein B. Petersen ' Claimant Representativa
SixTen & Associatas Tel: (858) 514-8605 :
5252 Balboa Avenue, Sulte 807

San Diego, CA 92117 ‘Fax:  (B58) 514-8845

Dr. Carol Berg
Education Mandated Cost Network

1121 L Strest, Suite 1060
Sacramento, CA 95814

Q Fax:  {916) 446-2011

Tel: {916) 448-7517

Ms. Diana Halpenny “Claimant
San Juan Unified School District '
3738 Walnut Avenue :

P.O. Box 477 - ' Fax:  (916) 871-7704
Carmlichael, CA 25609-0477 -

Tel: (816} 871-7109

"?:s. Harmest Barkschat
andate Resource Senices

5325 Elkhom Biwd, #307
Sacramento, CA 85842

Tek (816) 727-1350

Fax:  (916) 727-1734

Ms. Sandy Reyn&ds
Reynolds Consulting Group, Inc.

F.0. Box 987
Sun City, CA 52586

Tel: (909 672-9964

Fax:  (908) 672-9963

NiT. Arhir Palkowz
San Dlego Unliied School District

4100 Nomal Strest, Room 3158
San Disgo, CA 82103-8363

Page: 1

Tel: ~ (B19) 725-7565

Fax:  {B18) 725-756¢8
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Mr. Steve Smith

Mandated Cost:Systems, Inc.
11130 Sun Center Drive, Suite 100
Rancho Cordova, CA 85670

Tel:  (916) 669-0888

Fax:  {916) 689-0888 e
Shields Consulting Group, inc.

Tel: 916} 4
1536 36th Strast (916) 454-7310
Sacramento, CA 85816 . Fax  (916) 4547312

Mr. Steve Shields

Ms. Beth Hunter

Cantration, Inc. .
8316 Red Oak Strest, Suite 101
Rancho Cucamunga, CA 91730 ' Fax: (B66)481-5383°

Tel: (866} 481-2642

Wir. Relth Grmeinder
Department of Finahce (A-15)
815 L Street, Bth Ficor

Sacramento, CA 25814 . Fax:  (916) 327-0225
) . .

Tel:  (915) 445-B913

Mr. Michas! Haway

State Controlier's Office (B-08)
Division of Accounting & ‘Reporting ,

3301 C Street, Sulte 500 Fax:  (916) 3234807

Sacramento, CA 96B16 :

Tel:  {018) 445-8757

Mr. Paul Minney

Spector, Middiston, Young & Minney, LLP
7 Park Center Drive .
Sacramento, CA 85825 Fax: (916) 646-1300 .

Tel:  (916) 646-1400

Mr. Gerald Shelton
Califomnia Department of Education (E-0B)
“Tscal and Administrative Senicas Divsion

- ‘J430 N Street, Sulte 2213 : Fax: {916) 327-8306
Sacramento, CA 95814

Tel:  (916) 445-D554

Mr. Thomas J. Nussbaum {G-01)
Califomia Community Colleges . Tal: (916) 445-2738
1102 Q Street, Suite 300 . _ .
Sacramento, CA 85814-85489 ‘ Fax; (816) 323-8245
' Mr,'Thomas J. Donner Claimant
Santa Monica Community College District Tel: (310) 4344201
1900 Pico Biwd, .
Santa Monica, CA 90405-1628 Fax: (310) 434-8200
Page: 2

182




- Ms. Jill Bowers
Office of the Attomsy General (D-08)
1300 ! Strest, Sulte 125
Sacramento, CA 05814 Fax:  (918) 324-5567

Tel: (916) 323-1948

Fage: 3
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RECEWED

Ms. Paul.é'Htgashr _ ' : S Pt |
Executive. Director - . . L L MAR 3 2007
Commission on State Mandates AP AR Icar Rt

‘980 Ninth Street, Suite 300 &%’%&”ﬁf&%ﬁ%’”
Sacramento, CA 95814 - SIATE MANDATES

Dear Ms. Hir._tae‘h.ii !

" The Department of Flnance has rewewed the test clatm submttted June.5, 2003 by the, San
Juan Unified Sohoot Dlstrlot (clalmant) askmg the Commtsmon fo determme whether specn‘" ied
costs tncurred under various sections of the Educatlon Code are relmbursable etate mandated
costs (Claim No CSM-02-TC-24 "Reportmg Improper Governmental Actwrttes")

Before addressmg the individua activities speclﬂed in the, test claim statutes we note that

Sections 1102.5-1105 of-ths: Labor Code already protect employees who_dtsclo_se information of

unlawful actlwty toa govemment or taw enforcement agency. allow tor Crij | penaltres and
C

dlstrlct mummpal or pubiic, corporatlon, polltlcal subdivision, or. the Unwerstty of. Caltfomla "In
addltlon subdivision (f) of Section 1102.5 alsc mcludes penalties -agdinst.an employer that'is a
corporation or a limited liability company., The pre-exrstmg Labor Codé sections are lavs of

general appllcatlon applying to both the pnvate sgctor, and-local and state government.
Further: - , _ o } .

» Section 1104 of the Labor Code specn‘" cally states that "in all prosecutions under this

- . chapter, the employer is responsible for the acts of his managers, officers; agents, and
employees." Thus, since the Labor Code is pre-existing law of general appllcatlon any
activity related to. complymg with or enforging the, provisions, of the test claim statutes,
Eduoatlon Code Sectlons 44110-441 14 ang. 8715&87164 would not beT new, to LEAs and
oommunlty oollege dlstnots -and thus the. state i not obhgated 1o, relmburee them

¢ The Local Govemment DtSClOSUI‘B of Informatlon Act enaoted m 1986 ((LGIIA) Gov. Code
. 8§ 53296 -53299). protects from reprisal action, dlstnot employees or applicants for .
employment who file; complamts of “gross: mlsmanagement or significant-waste of funds, an
abuse of authonty, or a. substantnal and spegcific danger to public. health. safety" with dnstncts
and holds.any local offlcer manager or supervisor. lndwldually liable. Furthermore, the
LGDIA states that, « ..anylocal officer, manager, or, supervisor who. has been found by a
court to. have wolated the prowsions of Section 53298 . shall be tndlwdually liable for.
- damages in an action brought against- htm ar: her by. the mjured employee. Sectign
@' 53298.5(b) places no requ1rement or liabiiity upon the district for its employee’s court
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ordered damages and thus Section 53298,5(b) does not impose a reimbursable state
mandate.,

o The Whistieblower Protection Act enacted in 1999 ((WPA); Gov. Code,
§§ 1949.20-1948.23), protects district employses that report improper governmental activity,
as defined, 1o legislative committees, and allows for civil damages against district employees
who violate or interfere.with an employee’s right to make such disciosures. These sactions
clearly state fhat whlle the offending employee may be liable in an action for civil damages;
the employer is not obllgated to pay its employee’s judgments. Any payment by the
amployer on behalf ofthe employee would be a voluntary action by the LEA and not a-
relmbursable stete mandate :

° Subdwlsmn (g) of Sectlon 441 14 and subdivision (I} of Section 87164 of the Educet|on Code
state that if any of the provisions of the- Reportmg by School Employees of improper "
Governmental Activities Act ("Act") are in confiict with provisions of the public'school
employers oollaotlve barga{nlng agreement, the terms of the collective bargaining

[ de the Act Singe LEAs enter 1nto these collectlve bargalnmg

‘agre ments volu, artly, any resultmg costs mcurred by the dlstrlct for actwltles whlch exceed

thosé required’ by the Educatlon Code would be voluntary and aré not relmbursabie

mandates

in summary, since the employee protectlons prowded for in the test clarm statutes’ are the same
as the laws of general appllcatlon mcluded in Labor Code Sectuons 1102 5-1 108, the test’ clalm
statiites do not-establ sh' anew program‘or |mpose a __lgher level of sefvice. Fuither, these
Education‘Cade Séctions diipliica la ishing'the LGDIA"and the WPAand-do not
create new dufies for LEAs Therefore the whle ofthis test ¢laim is ot a relmburseble o
mandate However e wnll addr _____sf-the mdlwdual cla:m actlwtles below '

.....

Commencmg with page 19 of the test claim, the' clal_mant has ndenttt' ed the followmg néw dutles,
which it asserts are relmbursable state mandates v

1) Pursuant to Educatlon*Code Séctions 44110 — 44114 and 87154—87164 "to establlsh
policies and procedures, and 1o penodlcally update those pollmes and procedures, to,
|mplement the act "

Fmance response

The specrﬁc !anguage of Eduoatlon Code Sectlons 44110 447 14 and 87154 87164 does
not requn‘e sohool and" commumty college drstncts fo establlsh or update any polncnes and
proceduires to implement thé Act. in addition, Whileé Education Code Sections
44110 — 44114 apply specifically to- public school employers none of the requirements is a
‘new requiremant for LEAS. L&bor Code Sectlons 1102:5 <1106 protect employees who
disclose'information of unlawfd! actlwty to a‘government or law ‘enforcement-agency, “allow
for cnmlnal penaltles and hold' employers ligble. The Labor’ Codé statutes are laws of
general applicahon applymg t6 both the' pnvate gector and{otal‘and state government
Thus, since the test ciaim does not'impose a tigher leval of'service'and the activities cited
are niot néw to LEAs as they-wera reqmred by existing’ iaw, thusus not a’feimbursable
mandate; Further, hone of the activities ciied hére would be new since the Educatlon Code
Sections arg con3|steht with prior law establlshmg the LGDIA and WPA:* '
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2) Pursuant to Education Code Section 44114, subdivision (a) and Section 87164 (a), "to
receive, file and maintain written complaints filed by school employses or applicants for
employment alleging actual’ or"atte’mpted acts.of reprisal, retaliation, threats, coercion or
similar improper acts for having disclosad |mproper governmental activities or for

mefusmg to: obey an lltegal order :

Flnance response

The spectﬂc Ianguage of Educatlon Code Sectlon 44“1 14, subdtwsmn ( ) and-Saction 87164 .
(a) does not requiré a’'local‘education agency-or community coliege district to complete any
of the above claimed activities. The language states that any employee that has filed a
complaint with his or her supervisor, a school administrator, or the public school employer, -
may-alsa file a copy of the camplaint: ‘with the local-law enforcement agency. Therefore, this-
Section dees hot impose a: new:program-or higher level of service upon an LEA. or-

_communlty collage dlstnct and IS not a state—relmbursable ac’nvrty st

3) Pursuant to: Educatlon Code Sectnon 441 14 SUbdtVISIOﬂ (b) and Sectlon 87164
subdrv:sron (b -
6. mvestlgate orto cooperate with Iaw enforcement mvestlgatlons of wntten
: complalnts filed: by school-employges.
el ME dlsmpllne as'may-be required-t by law or he- dlstnct‘s collectlve bargamlng
agreement any employee; officar or admlnlstrator who s found to have engaged
& in aotual or attempted ac:ts o -

Finance response

The specific language of subdivision (b) of Education Code Section 44114 and Section -
87164, subdivision (b) doésiriotimake any teference to investigating or cooperating with law
enforcement, nor does the specn“ c language of the Section place any requrrament for
discipline:upén LEAs or community ¢aliege districts. Thé languiagé states that'a‘person who

:|ntent|ona!ty engages in p!’GlhlbItEd acts is subject to’iocal law enforcemeiit penalties of a fine
- of $10,000 and’ lmpnsonment for up to ong’ year.-in addition to the’ penaltles ‘enforceable by
local law éniforcement; the'Section-statés that "Any publié school empléyée,-officer, or

administrator who intentionally engages in that conduct shall also be subject 6 discipline by
the public school employer." This is not @ mandated activity, only-an authorization for the
LEA and community coliege districts to discipline the employee. That authdrity is'évidenced

by the next sentence of this Section which states, "If no adverse action is instituted by the

pLIb|IC school employer the‘local law énforcemisnt agency maylreport the nature and

‘details of the actmty to the govemlng board ‘of the séhool-district'orthe! colitity board of
'educatron M Fhrther the" Sectlon does notmakea' any referénce to the scOpe or magnitude

of any dlecrphne the LEA'm&y chooséto lmplement g llkeiy that-any diséipline wolild be
consistert with:thé LEA's ‘cellactive Bargaining-agrasefit. - Sinde:LEAS efitar mto these
agreements voluntanly, any resulting activities are not re|mbursableimandates

4) Pursuant to Educatlon Code Section 44114 subdlwsnon (¢ )

- "o respond appear and d&fend-in any givil-gction..." and
" Mg pay damages diréctly or defivatively,- mcludmg attorney s fees, when ordered
by the court..
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Flnance response i o . o , Q

Both Labor Code Sectlon 1102 6 and Educatlon Code ‘Section 44114 specrﬁcally state that
in a civil action or-administrative-procesding, once it has been demonstrated that a -

. prohibited activity was an action against an employes, it becomes the employer's burden of
proof {o demonstrate that the action would have occurred regardless of the employee's
participation in protected whistleblower activities. Thus, since the plain Ianguage of the test .
claim statutes does not require LEAs to participate in any ¢ivil action -against their employse -
and the pre-exrstrng Labor Céde applies to both public-and private employers; participating -
in any civil actlon is‘not-a new activity, is voluntary for: LEAs and is therefere not-
rermbursable ~ T - o

La bor Code Sectron -1 105 states: that the mjured employee ﬂmay recover damages from his or
her employer. Since-the EducationsCode mirrors the pre-existing ‘Labor Code:Section-and
the Labor Code applles to:both public:and: pnvate employers ‘the test claim:statute imposes
no new activity or requirements on LEAs and is therefore not re:mbursable Educetlon Code
Section'44114 allows‘the-injured employeeto recover-damages: from the: individual who
participated in prohibited activities. Furthermore, Government Code Sections. 53296-53299
underthe: LGDIA and 11949.20:1949.23 under-the WPA, which protect district:employses or
applicants for employment who report improper.governmental: activities, allow for civil
‘damages.against-district employees who violate orintarfere. with an- employee s night to
make such. dlsclosures . These sectrone do not: place any: requrrement upen the LE.A itself,
new program or higher levsl of service for the dlstnct Any decrsron the LEA makes to pay
the resulting damages for its employee is a voluntary action and'is therefore not
rermbursable

Community College Specn‘" ¢ Reqwrementa

5) Pureuant 10; Educatnon Code 37164, subdrvrsron (c)('l) “The Stete Personnel Board
shall initiate a: heanng or investigation of a written compiaint or; repnaal as: prohrbrted
by [the .Act] within 10 working days.of its submrssron This- heanng will be ¢onducted
in accorgance with.. the rules of practrce and procedure of the State-Personnel
Board Y ] S e . L

N

Flnence I'ESDOI'!SE . C -

The specrﬁc language of. Eduoation Code Sectron 87164 does not. requrre communlty college
districts to complete any of the -above. clalmed activities. There are no. requrrements within the
statute for.community college; drstrlc’ts to appearand partlcmate in these hearings. ThlS isnota
mandated activity, ‘The-decision:io appear at-these hearings is voluntary. This Seotzon does not
impose:a-new; program-or; hlgher level-of service.an, Commumty Coliege districts. and is nota
state-reimburseable activity. : ~ - :

8) Pursuant to Education Cods 871864, subdivision {c)(2), “no.costs associated with the
hearings of the State Rersonnel Board.. shall be charged to the board of governors.
Instead all the costs aeeoc|ated with hearings...shall be charged directly to the
community college district.” :
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Finance response: -

"The specific language of Education Code Sectlon 8?164 subdivision (c){2) requires a
reimbursement of costs associated with the hearings of the State:Personnel Board. This.
language does not require commumty collsge districts to undertake any naw programs. or
provids a higher leve! of services. The payment of costs along is not a state-relmburseable
activity.

7) Pursuant tcy'Educatioh Code 87164, subdivision (d), if the findings of the State -
Personnel Board set forth [violations of the Act] [the community college districts] may
~ request a hearing before the State Personnel Board regarding the findings.

Finance response:

The specific language of Education Code Section 87164, subdw:smn (d) does not:require . -
community college districts to complete any of the above claimed activities. The operative
language of the Section only provides community college districts with the option of participating
in hearings set forth by the State Personnel Board. This is not a mandated acfivity. The
decision to appear at these hearings is voluntary. This Section does not impose a new program
_or higher level of service on community coliege districts and is not a state-reimburssable
activity.

'8) Pursuant to Education Code 87164, subdivision (g), if the State Personnel Beard
determines a violation of the Act, the board may order any appropriate relief.

The specific tanguage of Education Code Section 87164, subdivision (e) does not impose any
clear duties on community coliege districts. There is no indication of exactly what relief
community college districts will be required to do in these situations. If these determinations
only involve payment of monetary costs, these do not constitute a new program or higher level
of service and thus is not a sfate-relmburseable acfivity.

9) Pursuant to Education Code 87164, subdivision (f) whenever the State Personnel
Board determines that there was a \nolatlon of the Act, it shall cause an entry to be
made in the relevant personnel files.

The specific language of Education Code 87164, subdivision (f) does not impose-any clear duty
on community college districts. It is unclear what community college districts are required to do
when the State Personnel Board “causes” an entry to beé made to official-personnel records. If
this merely is a cost ralated to the hearings, this Section does not impose a new program or

higher level of service on community coliege districts and therefore is not a state-reimburseable
activity.

As the result of our review, we have concluded for the above menticned reason's that the test
claim statutes do not create any reimbursable mandated activities for LEAs or community
coliege districts.

As réquired by the Commission's regulations, we are including a “Proof of Service” indicating
that the parties included on the mailing list which accompanied your June 5, 2003 letter have

been provided with copies of this Istter via either United States Maii cr, in the case of other state
agencies, Interagency Mai! Service.

o
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As required by the Commission’s regulations, we are including a “Proof of Service” indicating .
that the parties included on the mailing list which accompanied your June 5, 2003 letter have

. been provided with copies-of this letter via. either United States Mall or; in the case: of other state
agencies, lnteragency Mall Ser\nce

If you.have any questions ragardlng this iatter, please contact Sara Swari, Principal Program
Budget Analyst or Thomas Todd, Principal Program Budgst Analyst at (916) 445-0328.

EANNIE OCROPEZA
rogram Budge’t-Ma.nager '

Attachmen’fs
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Attachment A
. DECLARATION OF THOMAS TODD

DEPARTMENT-OF FINANCE
CLAIM NC). 02—TC-24

1. | am currently employed by the State of Cal:fernla Department of Fmance (Flnance) am .

familiar with the duties of Finance, and am authorized to maks this declaration on behalf
-~ of Finance.
2. 7. - We caoncur that thesectmne rele\fent to this.claim: ere eecurately -quoted-in the test claim

eubmltted by claimants- and therefore ‘we donot restate them inthis declaration,
| certify under penalty of perjury thet the facte set forth in the foregemg are true and corract of
my own knowledge except as to the matters therain stated as information or belief and, as to

those matters, | believe them to be true
. i

s-F- 07 | Q/Z\C;L\

at Sacramento, CA o " Thomas Todd
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PROOF OF SERVICE

" Test Claim Name:
Test Claim Number; 02-TC-24

I, the undersigned, deciare as follows:

Reporting Improper Governmental Actwltles |

[ am employed in the County of Sacramento; State of California, | am 18 years of age orolder -
and nét & party to thie within entltled cause my busmess address is8151L Street 7th Floor

_ Sacrarmento, CA 95814

S

On March 9 2007, | served the attached recommendatlon of the Department of Flnance in said
cause; by facsimile to the Commissiori‘an State Mandates and by placing a true copy thereof:

(1) to claimarits-and nonstate agencies enclosed in a:sealed enveiope with postage thereon fully
prepaid in the United States Mail at Sacramento, California; and (2) to state agencies in the
normal plckup 1ocat|0n at 915 L::Strest, 7th Eloor; for Interagency Ma|1 Ser\nce addressed as

follows:

A-18

Ms. Paula Higashi, Executive Director
Commission on State Mandates

980 Ninth Street, Suite 300
Sacramenio, CA 95814

B-29

Legislative Analyst's Office
Attention Marianne O'Maliey
925 L Street, Suite 1000
Sacramento, CA 25814

Sixten & Associates

Aftention!. Keith Petersen

5252 Balboa Avenue, Suite 807 -
San Diego, CA 92117

Mandaied Cost Sysiems, Inc.
Aitention: Steve Smith

2275 Watt Avenue, Suite C
Sacramento, CA 985825

E-8 _

State ‘Board of Education
. Attention: Bill Lucia, Executive Director
721 Capitol Mall, Room 532
Sacramento, CA 95814

B-8 -

State Controller's Office _
Division of Accounting & Reporting
Attention: Willlam Ashby

3301 C Street, Room 500

Sacramento, CA 85816

Education Mandaied Cost Network

. C/O School-Services of California

Attention: Dr. Carol Berg, PhD
1121 L Strest, Suite 1060
Sacramento, CA 95814

E-8

Department of Educatlon
School Business Services .
Attantion: Marie Johnson
560 J Streat, Suite 170
Sécramento CA 95814

San Dlego Unified School District
Attention; Arthur Palkowitz
4100 Normal Street, Room 3159

. San Diego, CA 92103-2682

California Teachers Agsociation
Attention:” Steve DePue
2921 Greenwood Road
Greenwood, CA 85635
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Girard & Vinson San Juan Unified School District
Q Attention: Paul Minney ‘ 3738 Walnut Ave.

1676 N. California Blvd.,, Suite 450 Carmichael, CA 95609-0477

Walnut Creek, CA 95496 '

| declare under penalty of perjury under the iaws of the State of California that the foregoing is
frue and correct, and that this declaration was execut_ed on at Sacramento, California.

Mui Phung
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B ‘ N EXHIBIT E
7D CALIFORNIA STATE PERSONNEL BOARD .

] I’ éﬂl-Cﬂpiml Mal) * Sacramento, Califoenia 9581’4 » www.sph.ca.gov

Tc]ephone (916) 653 1403
Pacsimile; (916) 653-4256
TDD: (916) 653- 1498

April 20, 2007

RECEVEL

Paula Higashi, Executive Officer

Commission on State Mandates | - : APR 2 3 2007
980 Ninth Street, Suite 300 ' COMMISSION ON
Sacramento, CA 95814 ' STATE MANDATES

Re:  Notice of Complete Test Claim Filing and Schedule for Comments — Repomng Improper
Governmental Activities; 02-TC-24; response of the State Personnel Board :

Dear Ms. Higashi:

The State Personnel Board (SPB) is in receipt of your correspondence, dated March 22, 2007
wherein the Commission on State Mandates (CSM) requested that the SPB provide the CSM'
with certain specified information related to whistleblower retaliation complaints filed with the
SPB by community college employees, or applicants for community college employment,
pursuant to the provisions of Education Code section 87164. In accordance with that request, the
following information is provided: :

§))] On a per year basis, beginning in January 1. 2001, the number of cases that the SPB

has received under Education Code section 87164. subdivision {c}.

Response: ‘
2001 - 0 complaints were filed with the SPB. (Government Code section 87164 did not
authorize community college employees, or applicants for community college employment, to
file complaints with the SPB during 2001.)
2002 - Two (2) complaints were filed with the SPB.
M - Two (2) complaints were filed with the SPB.
2004 — Three (3) complaints were filed with the SPB.
2005 - One (1) complaint was filed with the SPB.
2006 - Th:_'ee (3) complaints were filed with th‘a SPB.

2007 — To date, one (1) complaint has been filed with the SPB,
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Commissicn on State Audits; 02-TC-24
April 20, 2007
Page 2 of 2

2) Beginning in anuér 1. 2002, the cost charpged to community college districts

pursuant to Education Code section 87164, subdivision (c)(2).

Response:-

To date, the SPB has charged the community college districts $4,860.91 for all whistleblower
retaliation complaints filed by community college employees, or applicants for community
college employment, that it has processed. The thrce cases from 2006 are, however, still in the
hearing process.

Please do not hesitate to contact the SPB if the CSM requires additional information on this
matter in the future.

Sincerely,

Fho 2D Siﬂmmm;

FLOYD D. SHIMOMURA .
Executive Officer.

wn

[C8M-cor-042007-bam fds}
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EXHIBIT F

Hearing Date:” September 27, 2007
e JAMANDATES2002\tc\02-te-24\dsa.doc
ITEM
TEST CLAIM
DRAFT STAFF ANALYSIS

Education Code Sections 44110 - 44114, and 87160 - 87164

Statutes 2000, Chapter 531
Statutes 2001, Chapter 159
Statutes 2001, Chapter 416
Statutes 2002, Chapter 81

Reporting Improper Governmental Activities (02-TC-24)
San Juan Unified School District-and Santa- Monica Community College District, Claimants

EXECUTIVE SUMMARY
Background

This test claim addresses the procedures used to protect kmdergarten through 12% grade (K-l2)
and community college employees and apphcants for employment from employees, officers, or
administrators who intentionally engage in acts of repnsal or coercion agamst an employee or
apphcant for .employment who has d1sclosed mproper ‘governmental actwlty of the émployer.

@ In these circumstances, the test claim statutes, aliow K-12 and community college employees or
‘applicants for employment to file a complaint with local law enforcement agencies. Superwsors,
administrators, or employers that have been found to have engaged in retaliatory or coercive
activities are subject to civil -and oriminal Tiabilities, and punitive damages. Community college
employees and applicaits for employmernt are provided-the additional protection-ofbeing
allowed to file'their coriplaint with the State Personnel Board: (SPB); which then must conduct a
hearmg or mves’clgatmn to 1nvest1gate and remedy these complamts

Claunants contend that the test claim stafiites unpose new reqmrements on K-12 school districts
and community college districts resulting in increased costs. These new requirerhents include:

(1) establishing policies and procedures; (2) receiving, filing, and maintaining written

" complaints; (3)investigating or cooperating with law enforcement investigations; (4) disciplining
employées; officers, or administrators found to have-engaged-in retaliatory activities; (5)
responding, appearing'and:defending in-any civil.action; and (6) paying any court ordered
damages. In addition, claimants assert that the test claim statutes impose activities on
community college districts associated with an SPB hearmg or investigation initiated by a
community college employee or appllcant for employment. As.a result, claimants asiért the test
claim statutes constituté a reimbursable state-mandated program within the meaning of article
XIII B, section of the California Constitution.

The California Commumty Colleges, Chancellor 's Office (Chancellor’s Office) asserts that

claimants are possxbly entltled to re1mbursernent for activities associated with thé SPB hearings

and orders made in the course of those hearings, because prior to the enactmefit of the tést claim
6 statutes there was no requirement for an SPB hearing in community college whistleblower cases.

Test Claim 02-TC-24, Draft Staff Analysis
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The Department of Finance (Finance) argues that the test claim statutes do not constitute a

reimbursable state-mandated program for the following reasons: (1) the language of the test Q
claim statutes do not require the activities claimed; (2) the activities do not constitute a new

program or higher level of service, as they were required by existing law; and (3) collective

bargaining agreements are entered into veluntarily, and therefore, “any resulting costs incurred

by the district for activities which exceed those requited by the Education Code would be

voluntary and are not reimbursable.”

Staff Findings

Staff finds that the plain language of Education Code sections 44110 — 44114 does not mandate
any activities upon K-12 school districts. Thus, Education Code sections 44110 — 44114 do not

impose any state mandated activities upon K-12 school districts subject to article XIII B, section
6 of the California Constitution.

Staff also finds that inder Department of Finance v. Commission:on Srate Mandates (Kern High
Schiool Dist.y (2003) 30 Cal.4th 727, Education Code section 87160 — 87164, as it applies to
employees of a community college district, does not impose state-mandated activities upon
community college districts. It is the community college district’s underlying decision during
collective bargaining which triggers any requirements Education Code section 87164 may
impose with respect to the ““whistleblower” cases of a district employee.

However in regard to applzcants for employment of commumty college districts, who are Tiot
currently employed by the district, Education Code section 871 64, does'i unpose réimbirsable
state-mandated programs tipon community college districts relating to the State Personnel Board
hearings requlred by Education Code section 87164 ’

Conclusmn

Staff concludes that Educatmn Code sectlon 87164 subchvmons (c)(1); (c)(2) and (f),
_amended by Statutes 2001, chapter 416, and Statutes 2002, Chapter 81, constitutes a:
reimbursable state-rnandated program on community college districts.-within the-meaning of
article XIII B, section 6 of the California Constitution; and Government Code section 17514,.for
the following specific new activities when a new appllcant for employment ﬁles a whistleblower
complaint with the State Personnel Board

» Beginning Januaryl, 2003 fully comply w1th the. rules ofipractice and procedure of the-
State Personnel Boa.rd This includes serving the applicant for employment and- the SPB
with a written response to the applicant’s complaint addressing the allegations, and
responding to investigations or-attending hearings, and producing.documents during
investigations or hearings (Ed. Code § 87164, subd. (c)(1)} -

. Begmmng J anuar},r 1, 2003, pay for all costs assomated w1th the State Personnél Board
hearing regardmg a complamt filed by.a new apphcant for employment (Ed Code §
87164, subd. (c)(2))

. Begmmng January 1, 2002, make an entry into the official personnel record of a
supervisor, community.college administrator, or public school employer who is found by

the State Personnel Board to have violated Educa’non Code section 871 63 (Ed Code .

§ 87164, subd. (). e

Test Claim 02-TC-24, Draft Staff Analysis
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Staff further concludes that Education Code sections 44110 — 44114, as added and amended by
Statutes 2000, chapter 531, and Statutes 2001, chapter 159 do not impose any state-mandated
activities upon K-12 school districts and, thus, are not subject to article XIII B, section 6 of the
California Constitution. In addition, Education Code sections 87160 — 87164, as added and
amended by Statutes 2000, chapter 531, Statutes 2001, chapter 159, Statutes 2001, chapter 416,
and Statutes 2002, Chapter 81, as applicable to community college employees, do not impose
any state- mandated activities upon community college districts and, thus, are not subject to
article XIII B, section 6 of the California Constitution.

Any other test claim statute and allegation not spemﬁcally approved above, do not impose a
reimbursable state-mandated program subject to-article XIII B, section 6 of the California
Constitution.

Recommendation

Staff recommends the: Commission adopt this staff analysis and partially approve this test claim.

Test Claim 02-TC-24, Draft Staff Analysis
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STAFF ANALYSIS

Claimants -

San Juan Unified School District and Santa Monica Community College District

Chronology _ _
06/05/03 Claimants, San Juan Unified School District and Santa Moenica
‘ Community College District, file test claim with the Commission on State
Mandates (Commission) _
06/19/03 Commission staff issues completeness letter and requests comments
07/08/03 - The California Community Colleges, Chancellor’s Office, (Chancéllor’s
' Office) and the Department of Finance (Finance) request extensions of
. time for comments
07/08/03 .~ Commission staff grants extension of time for comments to
August 18, 2003
09/08/03 " The Attorney General, on behalf of Finance, requests an extension of time
- for comments
09/09/03 ' Commission staff grants extension of time for comments to
October 8§, 2003.
10/23/03 The Attorney General, on behalf of Finance, requests an extension of time
| for comments
10/24/03 Commission staff grants extension of time for comments to
December 18, 2003
10/31/03 Finance requests an extension of time for comments
11/07/03 Commission staff grants extension of time for comments to
February 7, 2004
02/18/04 Finance requests an extension of time for comments
02/18/04 Commission staff grants extension of time for comments to May 18, 2004
03/16/04 The Chancellor’s Office files comments to the test claim
04/05/04 Claimants file response to comments by the Chancellot’s Office
06/14/04 Finance requests an extension of time for comments
06/14/04 Commission staff grants extension of time for comments to
August 9, 2004
09/09/04 Finance requests an extension of time for comments
09/14/04 Commission staff grants extension of time for comments to
December 9, 2004
09/24/04 " The Attorney General requests to be removed from the test claim mailing
list
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12/24/04 Finance requests an extension of time for comments

12/28/04 f Commission staff grants extension of time for comments to March 9, 2005
03/15/05 | Finaﬁcc requests an extension of time for comments
03/17/05 ' Commission staff grants extension of time for comments to June 9, 2005
10/03/05 Commission staff grants extension of time for comments to
December 1, 2005
02/03/06 Finance requests an extension of time for comments
02/07/06 Commission staff grants extension of time for cmﬁnients to April 3, 2006
03/13/07 Finance files comments to the test claim
03/22/07 ~ Commission staff issues request for comments from the State Personnel
Board by April 23, 2007-and extension of time for comments to
_ May 23, 2007
04/23/07 The State Pcrsonnel Board files comments to the test claim
07/24/07 Commission staff issues draft staff analysis
‘Background

This test claim addresses the procedures used to protect kindergarten through 12" grade (K-12)
and community college employees and applicants for employment from employees, officers, or
administrators who-intentionally engage in acts of reprisal, or coercion.against an employee or
applicant for employment who has disclosed improper governmental activity of the employer.

Test Claim Statutes

- The legislative intent behind the test claim statutes, Education Code sections 44110 - 44114 and
87160 — 87164, as added and amended in 2000, 2001, and 2002, is for K-12 and community
college employees’ and applicants for employmient to disclose improper governmental activities.
The test claim statutes define “improper governmental activities” as activities by an employee in
the performance of the employee’s official duties, whether within the scope of the employee’s
duties or not, that violates state or federal law or regulation, or that i 1s economically wasteful, or
involves gross misconduct, incompetency, or inefficierncy. 2

The Legislature enacted Statutes 2000, chapter 531, adding Education Code sections 44110 —
44114 and 87160 - 87164, which adopted and adapted existing “whistleblower protection” laws
to apply to school districts. K-12 and community college employees are prohibited from using

! Education Code section 44112, subdivision (a), defines employee as “any person employed by
any public school employer except persons elected by popular vote, persons appointed by the
Governor-of this state, management employees, and confidential employees.” Education Code
section 87162, subdivision (a) construes this definition to include community college employees.

2 Education Code sections 44112, subdivisions (c)(1) and (2),. and 87162, subdivisions (c)(1) and
(2).

Test Claim 02-TC-24, Draft Staff Analysis

201




official authority to influence, intimidate, threaten, or coerce any person® for the purpose of
interfering with the right of that person to disclose improper governmental activities.’ A K-12 or e
community college employee or applicant for employment that files a written complaint with '
his/her supervisor, school administrator, or employer alleging acts of reprisal, retaliation, threats,

or coercion for refusing to obey an illegal order or for disclosing improper governmental

activities, may also file a complaint with local law cnforcement within 12 months of the most

recent act of reprisal that is the subject of the complaint.’ A person who intentionally engages in

acts of reprisal, retaliation, threats, or coercion is subject to the cnmmal penalties of a fine up to

$10,000 and imprisonment for a perlod of no more than one year.” An ernployee officer, or

administrator who engages in acts of reprisal, retaliation, threats, or coercion is also subject to

discipline by his/her employer.”

In addition to criminal and administrative sanctions, a person who engages in acts of repnsal
threats, or coercion, is liable for civil damages in an action brouggh against him/her.® A court
may also order punitive damages and reasonable attorney’s fees.” Statutes 2000, chapter 531,
also provides a shift in the burden of proof in any civil action or administrative proceeding
brought by an employee or applicant for employment against an employer for vielation of the
statute, Specifically, once an employec or applicant for employment has demonstrated by a
preponderance of the evidence that the employee's disclosure of an employer’s improper
governmental activity was a contributing factor in the alleged retaliatory actions against the
employee or apphcant for employment, the employer has the burden of proof to demonstrate by
clear and convincing evidence that thie alleged retaliatory actions would have occurred for
legitimiaté reasons indépendent of the employee or-applicant for employment’s disclosure.’’ In
addition] Education Code séctions 44114.-and 87164 provide that if the provisions of the code
sections are in conflict ' with the terms of a mémorandurmn 6f undcrstandm; (MOU) between the
school district and its employees, the terms of the MOU are controlling.' ‘

3 Education Code sections 44113, subdivision (d), and 87163, subdivision (d), define “person™ as
“any individual, corporation, trust, association, any state or local government or any agency or.
mstrumentahty of any of the forgoing.” -

4 Educatlon Code sectmns 44113 and 87163,

3 Education Code sections 441 14, subdlwsmn (2) and 87164, subdivision (a) as added by
Statutes 2000, chapter 531.

8 Education Code sections 44114, subdivisions (b), and 87164 subdwlsmns (b), as added by
Statutes 2000, chapter 531.

7 Ibid.

¥ Education Code sections 44114, subdivisions (c), and 87164, subdivisions (¢}, as added by
Statutes 2000, chapter 531.

1] N

Ibid. .
10 Bducation Code sections 44114, subdivision (e), and 87164, subdivision (e), as added by
- Statutes 2000, chapter 531.

1 Education Code sections 44114, subdivision (g), and 87164, subdivision (g), as addcd by g
Statutes 2000, chapter 531.
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Statutes 2001, chapter 159, sections 68 and 84, made technical changes to Educaticn Code
sections 44114(b) and 87164(b), respectively. After the enactment of Statutes 2001, chapter 159, -
section 68, no further changes were made to Education Code sections 44110 —44110.

Statutes 2001, chapter 416, section 1, amended Education Code section 87164 to add the
requirement that the State Personnel Board (SPB) initiate an informal hearing or investigation
within 10 working days of the submission of a community college employee or applicant for
employment’s written complaint of reprisal or retaliation. If the SPB’s investigation or formal
hearing’s findings set forth acts of alleged misconduct by the accused supervisor, administrator,
or employer, the supervisor, administrator, or employer may request a hearing regarding the
SPB’s findings."? If after the hearing the SPB determines that the alleged misconduct did oceur,
or no hearing is requested, the board may order any appropriate relief, including, but not limited
to, reinstatement, backpay, and expungement of any adverse records of the employee who was
subjected to the alleged acts of misconduct,'® In addition, if the SPB finds that a community
college supervisor, administrator, or employer has engaged in misconduct, it shall cause an entry
to be made in his/her official personnel record to that effect.’® Education Code section 87164,
subdivision (c) also provides that the hearing shall be conducted in accordance with Government
Code section 18671.2, which provides that the SPB shall be reimbursed for all costs associated
with the hearing, and that the SPB may charge “the appropriate state agencies for the costs
incurred in conducting hearings involving employees of those state agencies.”

Education Code section 87164 was amended again by Statutes 2002, chapter 81, section 1, to
specify which entity will be responsible for the financial costs of the SPB hearings. Education
Code section 87164, subdivision (¢)(2) provides that all costs of the SPB hearings shall be
charged directly to the community college district that employs the complaining employee or
with whom the complaining applicant for employment has filed his or her employment
application. '’

Prior Law

Prior law provides public and private employees and applicants for employment, who disclose
violations of statutes and regulations, or gross misconduct by an emploﬁyer or potential employer,
with many of the same protections provided by the test claim statutes.'® These protections,
however, are provided in a piecemeal manner, and therefore, certain protections were available
to some types of employees and not to others. For example, Labor Code section 1101 et seq.
provides most of the test claim statutes” protections from retaliation for disclosing violations of
state or federal statute, rule or regulation, to all employees (public and private) but not applicants
for employment. Government Code section 53296 et seq. provides “whistleblower” protection ta

2 Education Code section 87164, subdivision (d), as added by Statutes 2001, chapter 416.
** Education Code section 87164, subdivision (€), as added by Statutes 2001, chapter 416,
" Education Code section 87164, subdivision (f), as added by Statutes 2001, chapter 416,

'3 Education Code section 87164, subdivision (c)(2), as added by Statutes 2002, chapter 81,
section 1.

' Labor Code sections 1101 et seq., Government Code section 53296 et seq., Government Code
section 8547 et seq., and Government Code section 9149.20 et seq.
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both employees and applicants; however, the protection does not include & shift in the burden of
proof during civil actions or administrative proceedings. e

Claimant’s Position

The claimants, San Juan Unified School District and Santa Monica Community College District,
contend that the test claim statutes constitute a reimbursable state—mandated program within the
meaning of article XIII B, séction 6 of the Cahforma Coristitution and seek reimbursement to

_ implement Education Code sections 441 10— 44114 and 871 60 — 87164.

The claimants state that.prior to January 1, 1975, there were no state statutes or executive orders
in effect whichrequired school districts to establish procedures to protect employees or

- applicants for employment or to discipline employees, officers, or administrators who
intentiondlly engaged in acts of reprisal, retaliation, threats, or coercion against an employee or
applicant for employment who-disclosed improper governmental activities. However, after the
enactment of the test claim statutes (beginning with Statutes 2000, chapter 531) the claimants
were required to establish procedures to protect employees or applicants for employment and to

discipline employees, officers, or administrators who intentionally engaged in acts of
misconduct. -

The claimants assert thzrt.r_ﬁeeﬁrr'_gl the new reqriire;ments'of Education Code sections 44110 —
44114 and 87160 — 87164 as added and amended by the test claim statutes, required increased
costs to implernent-the following activities:

. estabhsh pohcres and procedures to 1rnp1ement Education Code sections 44110 — 44114
and 87160 — 87164, and to periodically update those pohcres and procedures;

e receive, file and maintain written complaints filed by school employees or applicants for
employment alleging actual or attempted acts of reprisal, retaliation, threats, coercion or
similar i improper acts for having disclosed improper governmental activities or refusing
16! obey an illegal order (plirsuant’ to Ed Code, §§ 44114, subd. (a) and 87164, subd. (a));

¢ investigate orto cooperate wﬁh law enforcement mvestrgatlons of written complaints
(pursuant to Ed. Coder§§ 44114, subd. (b) and 87164, subd. (b));

. drscxplme as may be requrred by law or the district’s MOU, any employee, officer or
admmlstrator who i is found to have engaged in actual or attempted acts of reprisal,
.retahatlon, threats, coeréion or similar i improper acts against an employee or applicant for
employment who refused to obey an illegal order of who has disclosed improper
governmental activities (pursuant to Ed. Code §§ 44114, subd. (b) and 87164, subd. (b));

+ respond, appear and defend in any civil action, directly or derivatively, when named as a
party or otherwise required by the MOU, brought by an employee or applicant for
employment alleging improper acts (pursuant to Ed. Code §§ 441 14, subd. (c) and 87164,
subd. (h)); and

» pay damnages; directly or derivatively, including attorney’s fees, when ordered by the -
cowrt based upon the liability of the district, or as otherwise defined by the MOU
(pursuant to Ed. Code §§ 44114, subd. (¢) and 87164, subd. (h)). : Q
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Communitv College Districts

» appear and participate in hearihgs and investigations initiated by the SPB (pursuant to Ed.
- Code § 87164, sub. (c));

» request a hearing before the SPB when the adverse findings of the SPB hearing officer
are incorrect (pursuant to Ed. Code § 87164, subd. (d));

e “comply with any ordered relief [by the SPB] including, but not limited to, reinstatement,
backpay, restoration of lost service credit, and the expungement of any adverse records of
the employee or [applicant for employment] who was the subject of the acts of

misconduct”!’ {pursuant to Ed. Code § 87164, subd. (e));

 cause an entry into the supervisor’s, administrator’s, or employer’s official personnel
record when the SPB has determined he or she has engaged in acts of misconduct
(pursuant to Ed. Code § 87164, subd. (£f)); and

 reimburse the SPB for all of the costs associated with its hearings (pursuant to Ed. Code §
87164, subd. (¢)(2)).

California Community Colleges, Chancellor’s Office Position (Chancellor’s Office)

The Chancellor’s Cffice asserts that community éollege districts are not entitled to
reimbursement for the majority of activities that the claimants have associated with Education
Code section 87164, as added and amended by the test claim statutes.

The Chancellor’s Office argues that establishing policies and procedures to implement the act
and periodically updating those policies and procedures; investigating or cooperating with law
enforcement investigations of written complaints; and responding, appearing, and defending in
civil actions are not mandated by the language of the test claim statutes.

In addition, the Chancellor’s Office contends that receiving, filing and maintaining written
complaints filed by school employees or applicants for employment; disciplining any employee,
officer, or administrator who is found to have engaged in or attempted acts of misconduct;
responding, appearing, and defending in civil actions; and paying damages are not new activities
as compared to Government Code section 53296 et seq., Labor Code section 1102.5, and other
“whistleblower” protection laws.

The Chancellor’s Office further asserts that “with regard to the requirements for employee
discipline, the impact upon the districts would be minimal.”'® Additionally, in regard to litigation
costs, including payment of damages, the Chancellor’s Office contends that there is a “question
as to whether this claim is ripe for review, as the districts have not indicated that they have been
required to defend in civil actions brought pursuant to the Act.”'®

'7 Exhibit A, Test claim, p. 23.

'® Exhibit B, California Community Colieges — Chancellor’s Office comments, dated March 11,
2004, p. 5. :

¥ 1bid.
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The Chancellor’s Office does, however, indicate that the claimants may be entitled to

reimbursement for the follow1ng activities the claimants have associated with Education Code
section 87164, as added and amended by the test claim statutes:

e appearing and participating in hearmgs and investigations initiated by the SPB when

complaints alleging violations of Edgdation Code sections 87160 — 87164 have been filed,;

« requesting a hearing before the SPB when the adverse ﬁndings of the hearing officer are
incorrect;

» complying with any ordered relief by the SPB;

e causing an entry into the violating employees’ record when the SPB has determined that
the employee has viclated Education Code sections 87160 — 87164, and

. relmbursmg the SPB for all costs associated wzth its hearings.

The Chancellor’s Office states that Education Code sections 87160 - 87164 appear to mandate a
new program or higher level 6f service upon the ¢laimants in regard to these activities because
prior to the enactment of Statutes 2001, Chapter 416, there were no requirements for SPB

hearings and orders regarding whlsﬂeblower complamts and therefore no requirement:to do the
above activities.

Department of Finance’s Position’

The Department of Finance (Finance) filed comrients dated March 9, 2007, disagreeing with the
claimants’ test claim a]le§at10ns:‘ Finance asserts that “‘the whole ofithis test claim is not.a
reimbursable mandate.”*® Finance contends that the language of the test-claim statutes.do not

© require:the activities the claimants have alleged under Education Code sections 44110 —44114
and 87160 — 87164. Also, Finance argues that the protections provided by Education Code-
sections 44110 — 44114 and 87160 — 87164 are the same as those provided by pre-existing
whistleblower protectxon laws apphcablc to the claunams and therefore the reqmrements d6 not
constitute a new program or higher level of serv1ce

-

Finance acknowledges that-Education Code section 87164 subdivision (c)(2) requires all.costs
associated with an SPB-hearing to be charged to the community .college district that employs: the
complaining employee or considered employing the applicant for employment. However,
Finance contends that the language of Education Code section 87164, subdivision (c)(2) does not
require community college districts to undertake any new programs or provide a higher level of
service, and that costs alone do not constitute a relmbursable state mandate.

In addition, Finance notes that collective bargammg agreements (MOQUs) are entered into
voluntarily and that Education Code sections 44114, subdivision (g), and 87164, subdivision (1),
provide that if any of the prov1smns of Education Code sections 44110 — 44114 and 87160 -
87164 are in conflict with provisions of the school districts’ MOU, the terms of the MOU-
supersede the Education Code sections. Therefore, “any resulting costs incurred by the districts
for activities which exceed those required by the Education Code would be voluntary and are not
reimbursable.”?'

2 pxhibit D, Depaﬁment of Finance comments, dated March 9, 2007, p. 2.
2 pid.
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As a result, Finance argues that the test claim statutes do not constitute a reimbursable state
mandated program within the meaning of article XIII B, section 6 of the California Constitution.

Discussion

The courts have found that article XIII B, section 6 of the California Constitution® recognizes
the state constitutional restrictions on the powers of local government to tax and spe,nd.-2 “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to-local agencies, which are ‘ill equipped’ to assume increased financial
responsxb1l1tles because-of the taxing and spending limitations, that articles XiIl A and XIII B
impose. 2 A test claim statute or executive order may impose a reimbursable state-mandated
program 1f it orders or. commands a local agency or school dxsmct to engage in an-activity or
task, >’ In addltlon, the requued actmty or task must be new, constltutmg ar new program;” and
it must create a “higher levél of service™ over the previously requlred level of serv1ce

The courts have deﬁned a "'program” sub_]ect to artlclc XII] B sectlon 6 of the Cahforma

law that i unposcs umquc reqmrements on local agencles or schodl districts to unplement a state
policy, but does not apply generally to all res1dents and entities in the state To determine if the

program is new or imposes a higher level of servicé, the test'claim legislation must be comipared

. with the legal requirements in effect immediately before the enactment of the test claim

ke Cahforma Constltutlon artlcle XHI B, section 6, subd1v151on (a), (as amended by Proposition

1A in November 2004) provides: “Whenever the Legislature or any state agency mandates a
new program or hlgher level of service on any local government, the State shall provide a
subvéntion of funds to reimburse that local government for. the costs of the‘program or increased
level of service, except that the Legislature may, but need not, provide a subvention of funds for-
the following mandates: (1) LE:nglatIVB mandates requested by the local agency affected. (2)
Legislation defining a new crime or changing an existing definition of a crime. (3) Leglslatlve
mandates enacted prior to January 1, 1975, or executive orders or regulations 1n1t1a11y '
1mplement1ng legislation enacted pnor to January 1, 1975

2 Deparimem of Fi inance v. Cammzsswn on State Mandates (Kern High School Dist.) (2003) 30
Cal.4th 727, 735.

* County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.
= Lorzg Beach Unified School ‘Dist. v. State ofCaszorma (1990) 225 Cal.App.3d 155, 174.

' 28 San Diego Unified School Dist. v. C'ommzss:on on State Mandates (2004) 33 Cal.4th 859, 878

(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988)
44 Cal.3d 830, 835-836 (Lucia Mar).

*7 San Diego Unified School Dist,, supra, 33 Cal.4th 859, 874 (reaffirming the test set out in
County of Los Angéles v. State of California (1987) 43 Cal.3d 46, 56 (Los Angeles Iy; Lucia Mar,
supra, 44 Cal.3d 830, 835).
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legislation.2® A “ligher level of service” occurs when there is “an increase in the actual level or
quality of governmental services provided.”?” Q

Finally, ﬂ})e newly required activity or mcreased level of service must impose costs mandated by
the state.

The Commission i‘s’ vested with exclusive authority to adjudicate disputes over the existence of
state-mandated-programis within the meaning of article XIII B, section 6.>' In making its
decisions; the Commission must strictly construe article XIII B, section é and not apply it as an

“equitable ;emedy to cure the perceived unfaimess resulting from pohtlcal decisions on funding
priorities.”

Issuel: Do Educatlon Code sections 44110-44114, and 87160-87164 constitute a

state-mandated program subject to article XIII B, section 6 of the California
Cnnstntutmn"

In order for a test claim statute to unpose a reunbursable state- mandated program under article
XIII B, section 6, thc statUtory language must maridate an act1v1ty or task upon local

_ govermnental entities. If the statutory language i does not mandate or require the clmmants to
perform a task, then article X111 B, section 6, does not apply.

In addition, the California Supreme Court held in Kern High School Dzst that when analyzmg
state mandate claims, the Commission must look at the underlying program to determine if the
claimant’s participation in the underlying program is voluntary or legally compelied.”® The court
also held open the possibility that a reimbursable state mandate might be found in circumstances
short of legal compulsion; where “*cerfain and severe ... penalties’, such as ‘double ... taxation’

and other ‘dracoman consequences ;i34 would result 1f the loca] entlty did not comply with'the
program ‘

Do Educattan Code Sectwns 4411 0 441 14 Impose State Mandated Activities on K-IZ School
Districts?

Education Code sections 44110 — 44113 set forth the short title, legislative intent, deﬁnmons
and prohibited activities of the code sections. Education Code section 44113 prohibits an -

_ % San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835, '

2 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877,

* County of Fresno v. State ofCahforma (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma)
Government Code sections’ 17514 and 17556. '

3 Kinlaw v. State of Calzforma {1991) 54 Cal.3d 326, 331- 334; Government Code sections
17551, 17552,

32 Coum‘y of Sonoma, supra, 84 Cal, App 4th 1264, 1280, citing City of San Jose v. Srare of
California (1996) 45 Cal.App.4th 1802, 1817.

3 Kern High School Dist., supra, 30 Cal.4th 727, 743.
3 1d. at p. 751, quoting City of Sacramento, supra, 5¢ Cal.3d at p. 74.
Test Claim 02-TC-24, Draft Staff Analysis

208




employee from using or atterpting to use “official authority or influence’’ for the purpose of
intimidating, threatening, coercing, commanding any person, or attempting.to do so, for the
purpose of interfering with the right of that person to disclose to an official agent improper
governmental activities.

Education Code section 44114, which claimants cite as the code section requiring most of the
claimed activities for K-12 school districts, sets forth the procedures used to protect employees
and applicants for employment of a K-12 school district, who allege actual or attempted acts of
reprisal, retaliation, threats, coercion, or similar improper acts prohibited by Education Code
section 44113 for having disclosed improper governmental activities or for refusing to abey an
illegal order. Therefore, the discussion of this section will focus on Education Code section
44114, Education Code section 44114 provides;

(a) A public school employee or applicant for employment with a public school
employer who files a written complaint with his or her supervisor, a school
administrator, or the public schoo! employer alleging actual or attempted acts of
reprisal, retaliation, threats, coercion, or similar improper acts prohibited by
Section 44113 for having disclosed improper gevernmental activities®® or for
refusing to obey an illegal ordcr.37 may also file a copy of the written complaint
with the local law enforcement agency together with a sworn statement that the

. contents of the written complaint are frue, or are believed by the affiant to be true,

. under penalty of perjury. The complaint filed with the local law enforcement

. agency shall be filed within 12 months of the most recent act of reprisal that is the
subject of the complaint.

(b) A person’® who intentionally engages in acts of reprisal, retaliation, threats,
coercion, or similar acts against a public school employee or applicant for
employment with a public school employer for having made a protected
disclosure is subject to a fine not to exceed ten thousand dollars ($10,000) and
imprisonment in the county jail for a period not to exceed one year. Any public
school employee, officer, or administrator who intentionally engages in that
conduct shall also be subject to discipline by the public school employer. Ifno

** Education Code section 44113, subdivision (b) defines the use of “official authority or

influence” as including promising to confer or conferring any benefit; affecting or threatening to
affect any reprisal, or taking personnel action.

* Education Code section 44112, subdivision (c)(1) and (c)(2), defines “improper governmental
activities” as an activity by a public school agency or employee that violates a state or federal

law or regulation, or that is economically wasteful or involves gross misconduct, incompetency,
or inefficiency.

*7 Education Code section 44112, subdivision (b), defines “illegal order” as any directive to
violate or assist in violating a federal, state, or local law, rule, or regulation, or to work or cause

others to work in conditions that would unreasonably threaten the health or safety of employees -
or the public.

*® Education Code section 44112, subdivision {d), defines “person” as including any state or
local government, or any agency or instrumentality of the state or local government.
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adverse action is instituted by the public school employer and it is determined that
there is reasonable cause to believe that an act of reprisal, retaliation, threats, @
coercion, or similar acts prohibited by Section 44113 occurred, the local law
enforcement agency may report the nature and details of the activity to the
governing board of the school district or county board of education, as
appropriate.

{(c) In addition to all other penalties provided by law, a person who intentionally
engages in acts of reprisal, retaliation, threats, coercion, or similar acts against a
public school employee or applicant for employment with a public school
employer for having made a protected disclosure shall be lidble in an action for
damages brought against him or her by the injured party. Punitive damages may
be awarded by the court where the acts of the offending party are proven to be
mahcmus Where hablhty has been estabhshed the mJured party shall also be
entitled to reasonable attorney's fegs as prowded by law. However, an actlon for
damages shall not be available to the mjured party unless the mjured party has’
first filed a comp]amt with the local law enforcement agency

(d) This section is not mtended to preventia public schocl employer; schoo]
administrator, or supervisor from taking, failing to take, directing others to take,
recommending, or approving:a-personnel action with respect to a public-school
employee-or'applicant for employment with a public school employer if the public
school employer, school administrator, or supervisor reasonably believes:the
action or inaction is justified on the basis of evidence separate and apart from the
fact that the person has made a protected dlsclosure as defined in subdivision (¢)
of’ Sectlon 44112.

(e) In any civil.action or administrative proceeding, once it has been demonstrated
by a prepénderance of evidence that-an activity protected by this article was a
contributing factor in the alleged.retaliation against a former, current, or -
prospective public-school employee, the-burden of proof shall be on the
supervisor, school administrator, or public.school employer to demonstraie by
clear and convincing evidence that the alleged action would have ocourred for
legitimate, independent reasons even if the public school employee had not
engagéd in protected disclosures or refused an illegal order. If the supervisor,

- school administrator, or public school employer fails:to meet this burden of proof
in an adverse action against the public school employee in any administrative
review, challenge, or adjudication in which retaliation has been demonstrated to

. bea contnbutmg factor, the public school employee shall have a eomplete
aﬂirmatwe defense in the adverse action.

() Nothing in this article shall be deemed to dlrmmsh the nghts privileges, or
remedies of a public school employee under any other federal or state law or
under an employment contract or collective bargaining agreement. )

(g) If the provisions of this section are in’conflict with the provisions of a
memorandum of understanding reached pursuant to Chapter 10,7 (commencing
with Section 3540) of Division 4 of Title 1 of the Government Code, the @
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memorandum of understanding shall be controlling without further legislative -
action.

For the reasons below, staff finds that the plain language of Education Code section 44114 does
not impose any state-mandated activities upon school districts.

Claimants assert that Education Code section 44114, subdivision (a), mandates K-12 school
districts to receive, file, and maintain written complaints filed by school employees or applicants
for employment. However, the plain language of the code section only confers a right upon
employees or applicants for employment. Specifically, the subdivision (a) sets forth the right
that complaining employees have to file a complaint with the local law enforcement agency.
There is no requirement in Education Code section 44114, subdivision (a) that K-12 school
districts engage in any activity. :

Claimants also assert that Education Code section 44114, subdivision (b), mandates K-12 school
districts to investigate or cooperate with law enforcement investigations of written complaints.

In addition, claimants contend that subdivision (b) requires K-12 school districts to discipline an
employee in violation of the code sections. The plain language of Education Code section
44114, subdivision (b), however, does not mandate these activities. The plain language of
subdivision (b) provides K-12 employers with the option of disciplining an employee in violation
of the code sections. . Although an employee in violation of subdivision (b) “shall be subject to
discipline,” a district’s discretion to discipline that employee is evidenced by the following
Ianguage of subdivision (b):

" If no adverse action is instituted by the [K-12] employer and it is determmed that
~ there is reasonable cause to believe that an act of reprisal, retaliation, threats,
coercion, or similar acts prohibited by Section 44113 occurred, the local law
enforcement agency may report the nature and details of the activity to the
governing board of the school district or county board of education, as
appropriate.

The language “if no adverse action is taken ...” indicates that there is a possibility that K-12
employers will not discipline an employee in violation of Education Code section 44113, and
therefore, disciplinary action against an employee is not mandated by the state.

Claimants argue that Education Code section 44114, subdivision (c) requires K-12 school
districts to respond, appear, and defend in civil actions brought by an employee alleging
retaliation after disclosing improper governmental activities. Claimants also argue that
subdivision (c) requires the payment of damages as ordered by the court in the civi] action. The
plain language of Education Code section 44114, subdivision (¢), however, does not mandate
these activities upon public school districts. Rather, subdivision (c) merely describes the
liabilities that “a person who intentionally engages in acts of reprisal” faces in a civil action for
voluntarily engaging in prohibited activities (i.e. acts of reprisal). In addition, the plain language
of the Education Code section 44114, subdivision (c), does not require claimants to dispute a
claim, and therefore, does not require claimants to incur litigation costs and potential damages
against the claimants. As a result, the plain language of Education Code sections 44114,
subdivision (c), does not impose any state-mandated activities upon claimants.

The plain language of Education Code section 44114, subdivision (e), shifts the burden of proof
in a civil action or administrative proceeding from an employee or applicant for employment to
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the employer when the employee or applicant has demonstrated by a preponderance of evidence

that the employee or applicant’s whistleblowing was a contributing factor in the employer’s 9
retaliatory actions. Staff finds that subdivision (e) does not require public school districts to
dispute a claim brought by an employee or applicant for employment, and therefore, K-12 school
districts are not required to incur litigation costs. Thus, Education Code section 44114,
subdivision (e) does not impose any state-mandated activities upon claimants.

The plain language of Education Code section 441 14, subdivision (f), merely limits the affect

Education Code sections 44110 — 44114, Asa result, subd1v151on (f) does not impose any state-
mandated activities upon claimants.

Moreover, in regard to employees of K-12 school districts, Education Code section 441 14,
subdivision (g) provides that if a K-12 schoo] district’s memorandum of understanding (MOU)
contains provisions that conflict-with the rights provided in Education Code section 44114, the
MOU prevails. Specifically, subdivision (g) states the following:

If the provisions of this section are in conflict with the prov1smns ofa
memmorandum of understanding reached pursuant to Chapter 10.7 (commencing
with Sectiori 3540) of Division 4 of Title 1 of the Government Code, the

memorandum of understanding shall be controlling without further legislative
action.

Pursuant to Education Code section 44114, subdivision (g), claimants are not legally required to -
respond to the rights given to employees® by Education Code section 44114. Rather, K-12
school districts and their employees can opt out-of the terms of Education Code section 44114 by
entering into a MOU and negotiating their-own terms for “whistleblower” cases. Thus, in regard
to employees; it is'not a:‘mandate by the state, but rather claimants’ underlying voluntary decision
to enter into a MOU that triggers any K~12 school district response to-whistieblower cases.

Pursuant to the above discussion, staff finds that the plain langﬁége of Education Code sections
44110 — 44114 does not impose any state-mandated activities upon K-12 school districts, and
thus, these statutes are not subject-to article XIII B section 6 of the California Constitution.

Do Education Code Sections. § 7] 60— 87164 Impase State-Mandated Actzvzttes on Commumtv
College Drstncts ? '

Education Code sectlons ‘87160 — 87163 set forth the short title, legislative intent, definitions, and
prohibited actlvmes of the code sections, Education Code sectlon 87163 proh1b1ts an employee
from using or attémpting to use “official authority or 1nﬂucnce for thé purpose of intimidating,
threatening, coercing, commanding any person, or attempting to do so, for the purpose of
interfering with the right of that person to disclose to an official agent improper governmental
activities.

3% Qubdivision (g) of Education Code section 44114 has no effect o the rights given to new
applicants for employment under Education code section 44114, because an MOU reached
pursuant to Government Code section 3540 et seq. is an agreement between school districts and
employees of those districts.

0 Education Code section 87163, subdivision (b) defines the use of “official authorlty or
influence” as including promising to confer or conferring any benefit; affecting or threatening to
affect any reprisal, or taking personnel action.
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Education Code section 87164, which claimants cite as the code section requiring most of the
claimed activities for community college districts, sets forth the procedures used to protect
community college employees and applicants for employment, who allege actual or attempted
acts of reprisal, retaliation, threats, coercion, or similar improper acts prohibited by Education
Code section 87163 for having disclosed improper governmental activities or for refusing to obey
an illegal order. Therefore, the discussion of this section will focus on Educatlon Code section
87164. Education Code section 87164 currently provides in relevant part:*!

(2) An employee or applicant for employment with a public school employer who
files a written complaint with his or her supervisor, a community college
administrator, or the public school employer alleging actual or attempted acts of
reprisal, retaliation, threats, coercion, or similar improper acts prohﬂnted by
Section 87163 for having dlSClDSEd improper governmental activities*” or for
refusing to obey an illegal order® may also file a copy of the written complaint
with the local law enforcement agency, together with a sworn statement that the
contents of the written complaint are true, or are believed by the affiant to be true,
under penalty of pefjury. The complaint filed with the local law enforcement
agency shall be filed within 12 months of the most recent act of reprisal that is the
subject of the complaint.

(b) A person who intentionally engages in acts of reprisal, retahaﬁon threats,
coercion, or similar acts against an employee or applicant for employment with a
public school employer for having made a protected disclosure is subject to a fine
not to exceed ten thousand dollars ($10,000) and imprisonment in the county jail
for a period not to exceed one year. An employee, officer, or administrator who
intentionally engages in that conduct shall also be subject to discipline by the
public school employer. If no adverse action is instituted by the public school
employer, and it is determined that there is reasonable cause to believe that an act
of reprisal, retaliation, threats, coercion, or similar acts prohibited by Section
87163, the local law enforcement agency may report the nature and details of the
activity to the governing board of the community college district.

(¢) (1) The State Personnel Board shall initiate a hearing or investigation of a

- written complaint of reprisal or retaliation as prohibited by Section 87163 within
10 working days of its submission. The executive officer of the State Personnel
Board shall complete findings of the hearing or investigation within 60 working

*! Omitted Education Code section 87164, subdivision (g), which provides that the SPB must
submit an annual report fo the Governor and Legislature regarding complaints filed, hearings
held, and legal actions taken, such that the Governor and Legislature may determine the need to
continue or modify whistleblower. protections.

“ Education Code section 87162, defines “ improper governmental activities” as an activity by a
public schoo] agency or employee that violates a state or federal law or regulation, or that is
economically wasteful or involves gross misconduct, incompetency, or inefficiency.

* Education Code section 87162, defines “illegal order” as any directive to violate or assist in
violating a federal, state, or local law, rule, or regulation, or to work or cause others to work in
conditions that would unreasonably threaten the health or safety of employees or the public.
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days thereafter; and shall provide a copy of the findings to the complaining

employee or applicant for employment with a public school employer and to the Q
appropriate supervisors, administrator, or employer. This hearing shall be :
conducted in'accordance with Section 18671.2 of the Government Code,* this

part, and the rules of practice and procedure of the State Personnel Board. When

the allegations contained in a'complaint of reprisal or retaliation are the same as,

or similar fo, those contained in another appeal, the executive officer may

consolidate the appeals into the most appropriate format. In these cases, the time

limits described in this paragraph shall not apply.

(2) Notwithstanding Séction 18671.2 of the Government Code, no costs
assoclated with hearings of the State Personne! Board conducted pursuant to
paragraph (1) shall be charged-to the board of governors.. Instead, all of the costs
associated withhearings of the State Personnel Board conducted pursuant to

- paragraph (1)shall be charged directly to the community college district that
employs the complaining employee, or with whom the.complaining apphca.nt for
-employmetit has filed his or her employment apphcatmn

(d) If the ﬁndmgs of the executive officer of the State Personnel Board sef forth
acts of alleged misconduct by the supervisor, community college administratét, or
public schdol employer, the supervisor, administrator, or employer may request a
hearing before the State Personnel Board regarding the findings of the executive .
officer. Therequest forhearing and any subsequent:determination by the board
shall be'made in accordance with the board's usual rules governing appea.ls
hearings,’ mvestlgatmns and disciplinary proceedings.-

(e) If, after the heanng, the State Personnel Boa;rd determmes that a v1olat1on of
Sectlon 87163 occurred or 1f no, hearmg is requested and the ﬁnclmgs of the’

order any approprlate rehef mcludmg, but not l1m1ted to, remstatement back pay,
restoration of lost service credit if appropnate and the expungement of any
adverse records of the employee or applicant for employmetit with a public-school
employer who was the subject of the alleged acts of misconduct prohibited by
Section 87163-

63)] Whenever the State Personnel Board determmes that superv1sor, community
college adrmmstrator or pubhc school employer has violated Section 87163, it
shall cause an entry to that effect to be made in the supervisor's, community
college administrator's, or public school employer's official personnel records.

* Government Code section 18671.2 provides that the SPB shall be reimbursed for the entire

costs of bearings and may bill the appropridte “state agenczes” for the costs incurred in

conducting hearings involving employees of those state agencies. Dué to the fact that

community college districts are not “state agencies,” Statutes 2002, chapter 81, added

subdivision (c)2) to clarify that community college districts would be charged the costs -

associated with the' SPB hearings. Q
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(h) In addition to all other penalties provided by law, a person who intentionally
engages in acts of reprisal, retaliation, threats, coercion, or similar acts against an
employee or applicant for employment with a public school employer for having
made a protected disclosure shall be liable in an action for damages brought
against him or her by the injured party. Punitive damages may be awarded by the
court where the acts of the offending party are proven to be malicious. Where
liability has been established, the injured party shall also be entitled to reasonable
attorney's fees as provided by law, However, an action for damages shall not be
available to the injured party unless the injured party has first filed a complaint
with the local law enfortement agency. Nothing in this subdivision requires an
injured party to file a complaint with the State Personne] Board prior to seeking
relief for damapges in a court of law.

(i) This section is not mtended to prevent a publlc school employer, school
administrator, or supervisor from taking, failing to take, directing others to take,
recommending, or approving a personnel action with respect to an employee or
applicant for employment with a public school employer if the public school
employer, school administrator, or supervisor reasonably believes an action or
inaction is justified on the basis of evidence separate and apart from the fact that
_ the person has made a protected disclosure as defined in subdivision (e) of

" Section 87162.

- (§) In any civil action or administrative proceeding, once it has been demonstrated
by a preponderance of evidence that an activity protected by this article was a
contributing factor in the alleged retaliation against a former, current, or
prospective employee, the burden of proof shall be on the supervisor, school
administrator, or public school employer to demonstrate by clear and convincing
evidence that the alleged action would have occurred for legitimate, independent
reasons even if the employee had not engaged in protected disclosures or refused

‘an illegal order. If the supervisor, school administrator, or public school
employer fails to meet this burden of proof in an adverse action against the
employee in any administrative review, challenge, or adjudication in which
retaliation has been demonstrated to be a contributing factor, the employee shall
have a complete affirmative defense in the adverse action.

(k) Nothing in this article shall be deemed to diminish the rights, privileges, or
remedies of an employee under any other federal or state law or under an
" employment contract or collective bargaining agreement.

(1) If the provisions of this section are in conflict with the provisions of a
memorandum of understanding reached pursuant to Chapter 10.7 (commencing
with Section 3540) of Division 4 of Title 1 of the Government Code, the

-~ memorandum of understanding shall be controlling without further lcglslatwe
action.
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Whistleblower Cases of Community College District Emplovees

In Kern High School Dist.,** the court found that requirements imposed on a claimant due o the
claimant’s participation in an underlying voluntary program do not constitute a reimbursable
state mandate. Here, subdivision (1) of Education Code section 87164 provides that if a
community college district’s MOU contains provisions that conflict with the rights provided in
Education Code section 87164, the MOU prevails. As a result, claimants are not legally
compelied to respend to the rights given to employees*® by Education Code section 87164.
Rather, community coliege districts and their employees can opt out of the terms of Education
Code section 87164 by entering into a MOU and negotiating their own terms in “whistleblower™
cases. Thus, inregard to employees of community college districts, it is the community college
district’s voluntary decision to comply with Education Code section 87164 and any requirements
it may impose with respect to the “whistleblower” cases of a district employee.

In addition, community college districts are not “practically” compelled to comply with
Education Code section 87164 with respect to district employees. As noted above, the court in
Kern High School Dist. left open the possibility of practical compulsion in circumstances in
which a claimant faced the imposition of certain and severe penalties such as double taxation and
other “draconian consequences.” Here, there is no evidence in the record to suggest that
community college districts will face any certain and severe penalties or “draconian
consequences” for not complying with Education Code section 87164 and instead bargaining
alternative procedures with employees regarding “whistleblower” cases. Thus, community
college districts have not, as a practical matter, been compelied to comply with Education Code

section 87164 with respect to the “whistleblower” cases of a community college district
employee.

Therefore, under Kern High School Dist., Education Code section 87164, as it applies to
employees, does not impose a reimbursable state mandate upon community college districts
under article XIII B, section 6 of the California Constitution. As a result, the remaining '
discussion will focus on Education Code section 87164 only as applicable to new applicants*’ for
employment with community college districts.

Whistleblower Cases of Community College District Applicants for Employment

Education Code section 87164, subdivisions (a), (b), (), {j), and (k) substantively mirror
Education Code section 44114, subdivisions (a) - (c), (e), and (f). Thus, like Education Code
section 44114, the plain language of Education Code sections 87164, subdivisions (a), (b), (h)},
(i), and (k) does not impose any state-mandated activities upon community college districts.

“ Kern High School Dist., supra, 30 Cal.4th 727, 742-743.

46 gubdivision (1) of Education Code section 87164 has no effect on the rights given to new
applicants for employment under Education code section 87164, because an MOU reached
pursuant to Government Code section 3540 et seq. is an agreement between school districts and
employees of those districts.

47 «Niew applicant” is distinguished from a current employee with a community college dis:trict
who is applying for a new position within that same district. These current en.n:nlqyesej applicants .
would have an existing MOU in place due to their current employment with the district, and e
therefore, are also excluded from the following discussion.
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However, unlike Education Code section 44114, section 87164 provides community college
district applicants for employment with the ability to submit complaints to the SPB, after which
the SPB is required to initiate an informal hearing or investigation of the complaint within 10
working days. Education Code section 87164, subdivisions (¢) — (f), set forth the procedures and
available administrative actions of the SPB hearing or investigation.

Education Code section 87164, subdivision (c), as amended in 2001 (Stats. 2001, ch. 41 6) and
effective January 1, 2002, provided in relevant part:

The State Personnel Board shall initiate a hearing or investigation of a written
complaint of reprisal or retaliation as prohibited by Section 87163 within 10
working days of its submission. The executive officer of the State Personnel

. Board shall complete findings of the hearing or investigation within 60 working
days thereafter and shall provide a copy of the findings to the complaining
employee or applicant for employment with a public school employer and to the
appropriate supervisors, administrator, or empioyer. This hearing shall be
conducted in accordance with Section 18671.2 of the Government Code.

Claimants contend that Education Code section 87164, subdivision (¢) requires claimants to
appear and participate in hearings and investigations initiated by the SPB. However, the plain
language of subdivision (c) only indicates that the SPB shall initiate a hearing or investigation of
a community college applicant for employment’s complaint of reprisal. Government Code

~section 18671.2, which subdivision {c) incorporates by reference, requires that the SPB be

reimbursed for the entire cost of the hearing, Thus, the plain language of Education Code section
87164, subdivision (c), does not impose a state-mandate upon community college districts to -
appear and participate in SPB hearings or investigations.*

Education Code section 87164 was amended again in 2002, replacing subdivision (c) with
subdivisions (c)(1) and (c)(2). These amendments were effective January 1, 2003. Education
Code section 87164, subdivision (c)(1), adds to subdivision (c) the language that the hearing
shall be conducted in accordance with “the rules of practice and procedure of the State Personnel
Board.” The rules of practice and procedure are set forth by California Code of Regulations, title
2, sections 56-57.4, which implement whistieblower laws, including Education Code sections
87160 —87164. The SPB regulations provide that community college districts are required to
cooperate fully with the SPB executive officer or investigator during an investigation or be
subject to disciplinary action for impeding the investigation,* The regulations provide that
investigators shall have authority to administer oaths, subpoena and require the attendance of
witnesses and the production of books or papers, and cause witness depositions pursuant to

“8 Staff notes that effective August 14, 2002, the SPB adopted California Code of Regulations,
title 2, sections 56-57.4, to implement whistleblower laws, including Education Code sections
87160 — 87164. However, these regulations have not been pled by claimants. Staff, therefore,
makes no independent findings on the regulations.

%% Exhibit F, California Code of Regulations, title 2, section 56.3 Reglster 2006, No. 10 (March
10, 2006).
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Government Code section 18671.%° If the SPB initiates an informal hearing, rather than an
investigation, each named respondent to the complaint is required to serve on the complaining
applicant and file with the SPB a written response to the complaint addressing the allegations
contained in'the complaint. During the informal hearing the administrative law judge (AL}
conducting the hearing shall have full authority to.question witnesses, inspect documents, visit
state facilities in furtherance of the hearmg, and otherwise conduct the hearing in a manner and
to the degrée he or she deems appropriate.”’ As a result, Education Code section 87164,
subdivision (c)(1), as added by Statutes 2002, chapter 81, imposes a state-mandate upon
community collegé districts, beginning on January'1, 2003, to fully comply with the rules of
practice and p’roce'du're of the State Pérsonnel Board. This includes serving the applicant and the
SPB with a written response to'the complaint addressing the allegations contained therein for

hearings, and respondmg to investigations or attending hearmgs -and produemg documents
during investigations or hearmgs g

Claimants further.contend that Educatlon Code section 871 64, subd1v151on {c), as a.lnended in
2001, requires community college districts to-reimburse the SPB for all of the costs assomated
with its heanngs Education Code section 87164, subdivision (c), provides that the hearmg shall
: be condicied in acéordance with Governiment Code section 18671.2, which states that the SPB
“maybill appropriate state agencies for'the costs incuited in conductmg hearings involving
employees of those state‘agencies.”” Construmg Education Code section 87164, subdivision (¢),..
in light 6f the language of Goveimmient Code sectich 18671 2 léads to absurd results due to the
fact that commumty college distficts are not state- agencles ? thiss rendering' the portion of -
subdivision (c) that' mcorporates Government Code section 18671.2 meaningless. Courts-have
held that “the litetal meaning of the words of & statite may be disregarded to-avoid absurd results
or to give effect to manifest purposes that, in the light of the statute's législative history, appear -
from its provisions.considered as-a whole. 34 The legislative history of Statutes 2001, chapter .
416 (Assem. Bill (AB) No. 647) indicates that it ‘was the. Leglslature S mtent to “clanfy that...the
existing provisions that.allow the [SPB] to bill. state agencies for, hearmgs conducted on ..
whistleblower cases will also. apply to cormnumty colleges for whxstleblower heanngs that may
be conducted pursuant to this-bill..,”*> Government Code section 18671.2 makes no mention of
apphcants for employment and the remanung language of Education Code sectlon 87164

%0 bid. ‘Staffriotes that Government Code section 18678 provxdes that a faﬂure to appear and
testify ot to prodiice bogks or papers pursuant to a SPB subpoena 1ssued pursuant to SPB
regulahons constitutes a misdefrieanor. o

5 Exhibit F, Cahforma Code of Regulatlons title 2, section 56.4 Registér 2006, No. 10 (March
10, 2006).

% Exhibit F, Government Code section 18671.2, subdivision {b). (Emphasis added.)

* Education Code sections 70900 — 70902, establishes the postsecondary education system
~ consisting of corrhunity college districts and provides-that, to the maximum extent permissible,
local authority and control in the adm1mstrahon of the California Community Colleges be

maintaihed,
54 Sitver v. Brown (1966) 63 Cal2d 841, B46.

55 Exhibit F, Senate Rules Committee, Office of Senate Floor Analysis, 3d reading analysxs of
Assembly Bill 647 (2001-2002 Reg. Sess.) as amended August 27, 2001.

Test Claim 02-TC-24, Draft Staff Analysis

218




subdivision (c), does not address applicants for employment either. As a result; Education Code
section 87164, subdivision (c), requires community college districts to pay for all costs of SPB
hearings resulting only from a complaint brought by an employee of the community college
district, However, as discussed above, under Kern High School Dist., Education Code section
87164, as it applies to employees, does not impose a reimbursable state mandate upon
community college districts. The requirements of Education Code section 87164, including the
requirement to.pay. for all costs associated with a SPB hearing initiated by a claim filed by.an
employee, are only triggered by a-community college district’s voluntary decision to enter into
an MOU with its employees that does:not conflict with the terms of Education Code section
8§7164. Thus; Education Code section 87164, subdivision (c}; as amended-in 2001, .does not
impose any state-mandated activities upon community college districts.

In 2002, Education Code section 87164 was amended to add subdivision.(c)(2), which

. specifically provides that; “Notwithstanding Section 18671.2 of the Government Code....-all of
the costs associated with ‘hearings of the State Personnel Board ... -shall be charged directly to the

‘community-college district with whom the complaining applicant for employment has filed his or
her employment application.” Thus, staff finds that pursuant to the plain: Janguage of Education

. Code section 87164, subdivision (c)(2), effective January 1, 2003, a commumty college district

is reqmred {6 pay for all costs associated with a SPB heanng as a result of a complalnts filed by

an apphcant for ernployment w1th that commumty col]egc d15tnct

. Clalmants also contend that Educatxon Code section: 87164 subdnnmon (d) requ]res community
college districts to request a hearing. before the SPB-when the adverse, findings of the hearing
officer are: mcorrect However, the plain language of subdivision (d) only authorizes a
commumry col]ege d1stnct to requcst a héaring after ‘the SPB has issued its findings from the’
mveshgatlon ot informial hearmg As a result, Educafion Code section 87164, subd1v1s10n (d),
does not impose any state-mandated activities upon community college districts. -

Education Codé sectlon 87164, subdmsmn (e), grants the SPB the authority to order “any
approprlate rehef” upon a ﬁndmg that a violation of Education Code section 87163 has occurred
and provides examples of “appropriate rélief” for an applicant for emp]oyment Thus, the plain
language of Education Code section 87164, subdivision (e) does not impose any state-mandated
activities:.upon community.college districts: . : S

In 2001, subdivision (f) was added’ to Educatmn Codc section 87164 Effective Ja.nuary 1, 2002,
subd1v1s1on (f) provides: .

Whhéver the State Personnel Board determines that a supervisor, community
college admimistrator, or public school employer has violated Section 87163, it
shall cause an entry to that effect to be made in the supervisor's, community

college administrator's, or-public school employer's official personnel records.

% Education Code section 87163 prohibits the use of official authority or influence for the
purpose of intimidating, threatening, coercing, commanding, or attempting to said acts for the
purpose of interfering with the right a an employee or applicant for employmerit to disclose

improper governmental activities or conditions that may significantly threaten the-health or
safety of employees or the public.
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It is unclear from the language of subdivision (f} how the SPB “shall cause an entry” to be made
into the official personnel records kept by a community college district. Courts have held that
when an administrative agency is charged with enforcing a particular statute, its interpretation of
the statute w111 be-accorded great respect by the courts and will be followed 1f not clearly
erroneous.”’ The SPB regulations provide that in cases where the SPB finds that any community
college administrator, supervisor, or public school employer, has engaged in improper retaliatory
acts, the SPB shall order the’community collége district to place a copy of the SPB decision in
that individual’s official persorinel file.*® Thus, Education Code section 87164, subdivision §3)
imposes a state-mandate upon community c¢ollege districts to make an entry inte a community

college administrator, supetvisor, or public school employer’s official personnel file indicating
the SPB’s finding of misconduct.

As a result, staff finds that Education Code section 87164, subdivisions (a), (b), (d), (&), (h), ()
do not impose any state-mandated activities upon-community college districts. “However, staff
finds that Education Code section 87164, subdivisions (¢)(1), (c)(2), and (f), impose the
following statée-mandated activities upon community college districts when a-new:applicant for
cmployment files'a complamt with the SPB:

° Begmmng T anuary 1, 2003, fully’ comply with the rules of practice and,procedure of the
State Personnel Board, This includes serving the applicant for employment and the SPB
with a written response ic the apphcant s complaint addressing the allegatlons, and
résponding to investigations or-attending hearings, and producing documents durmg
investi gatmns or: hea.rmgs (Ed Code § 87164 subd. (¢)(1)) -

o Begmnmg J anuary 1, 2003 pay for all costs assomated with the State Personnel Board

hearing regarding.a complamt filed by a.new apphcant for cmployment (Ed Code §
87164, subd. (c)(2)) o

. Beg'mmng January 1, 2002,:make,an entry into the ofﬁmal personnel record of a _
supervisor, community college adnnmstrator or pubhc school cmployer wha is found by
the State Personnel Board to have violated. Educatmn Code section 87163 (Ed.. Code
§ 87164, subd, (£)). .

Do the State-Mandated Activities in Education Code Section 87164 Constttute a “Pragram ”
Subject to Article XIII. B, section 6 of the California Consntutmn?

7

In addition to being state-mandated, the test claim statutes and regulation-must also constitute a
“program” in order to be subject to article XIII B, section 6 of the California Constitution.

The California Supreme Court;-in County of Los Angeles v. State of California (1987)

43 Cal.3d 46, defined the word “program™ within the meaning of article XII1 B, section 6 as a
program that carries out the governmental function of providing a service to the public, or laws
which, to implement a state policy, impose unique requirements on local governments and do not

5" Giles v. Horn, supra, 100 Cal.App.4th 206, 220,

5% Exhibit F, California Code of Regulations, title 2, section 51_5.6, Register 2006, No. 10 (March
10, 2006).
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apply to all residents and entities in the state.®® The court has held that only one of these ﬁndmgs
is necessary. .

Here, the state-mandated activities identified above impose unique requirements on community
college districts that do not apply to all residents and entities in the state, in order to implement a
state policy, Education Code section 87161, indicates a state policy that community college
employees and applicants for employment d1sc]ose improper governmental activities. In order to
nnplement this policy, the test claim statute imposed the identified state-mandated activities,
which are vnique and do not apply to all residents and entities in the state. This, the 1dent1ﬁed
mandated activities constitite a “prograrn” subjcct to article XIII B, section 6 of the California
Constitution.

Do the State-Muandated Activities in Education Cade Section 87164 Consiitiite a New Pragmm
or Higher Level of Service?

The courts have heid that leglslatlon const1tutes a few program or higher levél of service within
the meamng of articlé XIII B, section 6 of the: Cahforrua Consututlon whcn the requirements are
new in comparison ‘with the pre-exlstmg scheme and the requiremerits were initended to provide

an enhanced service to the pubhc To make this determmatmn the reqm:ements must initially
be compared with the legal reqmrements in éffect unmedlately prior to its énactment'®

Prior to the enactment of Statutes’ 2001, chapter 416, theré was no requiremént for the SPB to
initiate a hearifig or investigation mto allegatlons of repnsal agamst an apphcant for employment
who disclosed i unproper govemmental mformatlon and theréfore no requirernerit for community
college districts to comiply with the activities requiréd by Education Code sectin 87164,
subdivistons (c)(1),:(c)(2) and (f). Therefore, the requirements to fully comply with the rules of
practice and procedure of.the SPB, to-reimburse the SPB for:all costs associated with the
hearings or investigations;:and to take an entry into-the ‘official personnel:record of & supervisor,
community college administrator, or public school employer, who is found by the SPB to have

- violated‘Education Code section 87163, are new in.comparison to the pre-existing scheme.

In addition, these activitiés were intended to provi'de”an enhanced level of service to the public.
Education Code sections 87160 — 87164 encourage “employees and other persons {io]
disclose. ..improper governmental activities”® by, among other things, providing a SPB hearing
as a forum-to hear comiplaints of acts of reprisal taken against-an applicant for.employment for
disclosing ‘improper-governmental activity. -A.protected disclosure under-the code sections:
include activities that violate state or federal law, that are economically wasteful or involves
gross misconduct, incompetency, or inefficiency, or that may sxgmﬁcanﬂy threaten the health or
safety of employees or the publlc Thus, requiring participation in a SPB hearing and

* County of Los Angeles, supra, 43 Cal. 3d 46, 56. :
8 Carmel Valley Fire Protection Dist. v. Stite of California (1987) 190-Cal.Ap.3d 521, 537.

81 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

62 Ibid.
6% Education Code section 87161, _
% Education Code section 87162; subdivisions (c) and. (e).

Test Claim 02-TC-24, Draft Staff Analysis

221




reimbursement of the SPB for all costs associated with the hearing provides an enhanced service
to the public by aiding disclosure of illegal, wasteful, or harmful activities.

Therefore, staff finds that Education Code section 87164, subdivisions (c)(1), (c}(2), and (f),
constitute & new program or higher level of service, as they relate to new applicants for
employment.

Issue 2: Does Education Code section 87164, subdivisions (¢)(1), (c)(2) and (f), impose
“costs mandated by the state” on community college districts within the
meaning of article XIII B, section 6, and Government Code section 175147

In order for the test claim statute to impose a reimbursable state-mandated program under the
California Constitution, the test claim statutes must impose costs mandated by the state. 5
Government Code section 17514 defines “cost mandated by the state” as follows:

[A]ny increased costs which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or
any executive order implementing any statute enacted on or after January 1, 1975,
which mandates a new program or higher level of service of an existing program
within the meaning of Section 6 of Article XIII B of the California Constitution.

Santa Monica Community College District, co-claimant, estimated that it “will incur
approximately $1,000, or more, annually, in staffing and other costs in excess of any funding
provided to school districts and the state for the period from July 1, 2001 through

June 30, 2002”% to implement all duties alleged by the claimants to be mandated by the state.

In addition, the SPB has provided evidence of amounts charged to community coliege districts in
the SPB comments, dated April 20, 2007. The SPB indicates that during the period between
2002 and 2007, 12 whistleblower complaints were filed with the SPB by community college
district employees and/or applicants for employment. The SPB also indicates that as of April 20,
2007, community college districts have been charged $4,860.91 since 2002. This amount
includes hearings for both community college employees and applicants for employment.

Thus, staff finds that the record supports the finding of costs mandated by the state and that none -

of the exceptions in Government Code section 17556 apply to deny this claim. As a result, staff
finds that Education Code section 87164, subdivisions (c)(1), (¢)(2), and (f) impose costs
mandated by the state on community college districts within the meaning of article XIII B,
section 6 of the California Constitution and Government Code section 17514 for the following
activities when a new applicant for employment files a complaint with the SPB:

o Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board. This includes serving the applicant for employment and the SPB
with a written response to the applicant’s complaint addressing the allegations, and
responding to investigations or atiending hearings, and producing documents during
investigations or hearings (Ed. Code § 87164, subd. (c)(1))

85 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514,

66 Exthibit A, Test Claim, Exhibit 1, Declaration of Tom Donner, p. 4.
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« Beginning January 1, 2003, pay for all costs associated with the State Personnel Board
hearing regarding a complaint filed by a new applicant for employment (Ed. Code §
87164, subd. (c)(2))

o Beginning January 1, 2002, make an entry into the official personnel record of a
supervisor, community college administrator, or public school employer, who is found by
the State Personnel Board to have violated Education Code section §7163 (Ed. Code
§ 87164, subd. (f)).

Conclusion

Staff concludes that Education Code section 87164, subdivisions (c)(1), (c)(2),-and (f), as
amended by Statutes 2001, chapter 416, and Statutes 2002, Chapter 81, constitutes a
reimbursable state-mandated program on community college districts within the meaning of
article XIII B, section 6 of the California Constitution, and Government Code section 17514, for
the following specific new activities when a new applicant for employment files a whistleblower
complaint with the State Personne] Board:

e Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board. This includes serving the applicant for employment and the SPB
with a written response to the applicant’s complaint addressing the allegations, and
responding lo investigations or afttending hearings, and producing documents during
investigations or hearings (Ed. Code § 87164, subd. {c)(1)}

o Beginning January 1, 2003, pay for all costs associated with the State Personnel Board .
hearing regarding a complaint filed by a new applicant for employment (Ed. Code §
87164, subd. (c)(2))

¢ Beginning January 1, 2002, make an entry into the official personnel record of a
. supervisor, community college administrator, or public school employer, who is found by
the State Personnel Board to have violated Education Code section 87163 (Ed. Code
& 87164, subd. (f)).

Staff further concludes that Education Code sections 44110 — 44114, as added and amended by
Statutes 2000, chapter 531, and Statutes 2001, chapter 159 do not impose any state-mandated
activities upon K-12 school districts and, thus, are not subject to article XIII B, section 6 of the
Califormia Constitution. In addition, Education Code sections 87160 — 87164, as added and
amended by Statutes 2000, chapter 531, Statutes 2001, chapter 159, Statutes 2001, chapter 416,
and Statutes 2002, Chapter 81, as applicable to community college employees, do not impose
any state-mandated activities upon community college districts and, thus, are not subject to
article XIII B, section 6 of the California Constitution.

Any other test claim statute and allegation not specifically approved above, do not impose a
reimbursable state-mandated program subject to article XIII B, section 6 of the California
Constitution,

Recommendation

Staff recommends the Commission adopt this staff analysis and partially approve this test claim.
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West's Ann.Cal.Gov.Code § 18678

C
Effective: [See Text Amendments]

West's Annotated California Codes Currenimess
Government Code (Refs & Annasg)
Title 2 Government of the State of California

Division 5. Personnel (Refs & Annos)
Part 2. State Civil Service (Refs & Annos)

"8 Chapiter 2, Administration (Refs & Annos) :
Article 2. Investigations and Hearings (Refs & Annos)
=+ § 18678. Disobedience of subpoena

Any person served with a subpena to appear and testify or to produce books or papers issued .in the course of any
such investigation or hearing who disobeys or neglects to obey such subpena is puilty of & misdemeanor,
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West's Ann.Cal.Gov.Code § 18671.2.

C

Effective: [See Text Amendments]
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Govemment Code {Refs & Annos)
Title 2. Government of the State of California
Division 5. Personnel (Refs & Annos)
Part 2. State Civil Service (Refs & Annos)
Chapter 2. Administration (Refs & Annos)
"B Article 2. Investigations and Hearings (Refs & Annos)

= § 18671.2. Costs of hearing office; billings and reimbursements

(2) The total cost to the state of maintaining and operating the hearing office of the board shall be determined by the
board, in advance or upon any other basis as it may determine, utilizing information from the state agencies for
which services are provided by the hearing office.

(b) The board shall be reimbursed for the entire cost of hearings conducted by the hearing office pursnant to statutes
administered by the board, or by interagency agreement. The board may bill the appropriate state agencies for the
costs incurred in conducting hearings involving employees of those state agencies, and employses of the California
State University pursusnt to Sections 89535 to 89542, inclusive, of the Education Code, and may bill the state
departments having responsibility for the overall administration of grant-in-aid programs for the costs incurred in
conducting hearings involving empioyees not administering their own merit systems pursuant to Chapter ]
(commencing with Section 19800) of Part 2.5. All costs collected by the board pursuant to this section shall only be
used for purposes of maintaining and operating the hearing office of the board.

CREDIT(S)

(Added by Stats. 1994, ¢ 814 (S.B.846), § 1. Amended by Stats.]996. c. 472 (A.B.2528), § 2.)

West's Ann. Cal. Gov. Code § 18671.2, CA GOVT § 18671.2
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Title 2

Stote Personnel Board

§56.1

(b} Under the General Merit System Process, the executive officer
shall either (1) present recommended decisions to the board or (2) make
decisions subject to appenl te the board.

NOTE: Authority: Section’ 18701, Government Code. Reference: Seciion 18675,
Government Code,
l-usmrw
I Renumb:nng and nm:ndment of former settion S3 o sections 51.1 und 33 Fled
4-26-00; operative 5-”6—90 (R:glster 90. No. 22). For prior histary, see R:g1s-
ter B7, No. 48, .

2. Change without regulatory ::ffccr amending subsection (a) filed 9=16-92 pur-
suant to section 100, title 1, Colifernia Code of Regulntions (Register 92, No,
9. .

§ 53.1. Merlt Issue COmplamts. .

(a) Merit issue complaints i are complaints that the State le Sarwcc
Act or boord regulation or policy has been violated-by d Stale agency.’
Merit issue complmnts do not include nppeals of sctions that are spec:ﬁ-
cally prowded for-€lsewhere in luw or i Board rcguiahcns Ench staite
agency shnll cstnbllsh and pubhcnze. io its, empicyees its process fnr nd-

'

: n Y

spund to'a menit issue cumplm}l: within 90° dnys Bf the date of camplmm
shall be deemed 2 denial of the complaint zuthority end-sholl releasé the
appeliant 1o file an appeal d:rem]y with. thc board. An appeul of a ment
‘iasue-complaint shall be filéd rith
of the complmm.. o

NOTE: Aulhnnty Sectian 18701 Guvr:mm:m Cod: Rcﬁ:rcncc Sechnn 1"940
18675, 18952, 19701 19702 19”30'19_31 Gcw:mmem Cm.lc

g itk E T ction (u) l‘led 9—16—9" -pur
su:)mt 16 secnun 100 mi:-l. Cnl!fn in Cude of chulmmns (Rcystcr 92, No
39 . : [ :

e . .,,.

§ 53 2 Reasuna e Accomm dation Appeals
chuests*fnr reusonuble dccommadation‘are requests ‘from gioalified

dnsable.d mdlvzdunls fur amoﬁlmodalmn to' lmown physicnl or- menml ,

or advancmg i emplnyment in Smte ser\uce Appomung ‘authorities
shall respond ta such requests withiri 20 days of: *recelpt Appomhng au-,
thorities shall respond in writing and inform comiplainarits of théir right

of appeal to;the;board, within 30 days 6f receipt of the’ departinerit's re: -

sponsé, Failure to'fesporid td aTequest withini 20 days shall be deenied
a deninl of the request by the appointing avthority and shall release the

complmnant to fil Ie. an‘appea] dlrectly wit}iuthe board: Such f' lmg shnll he- :

‘ NmE.‘AuLhunty!'Sccuun 18701 ' Governmisat C.ode 'nc: Sectmn 12940,
18675, 18952‘ 19701, 19702, 19230, 1923), Government Code, °

HISTORY i
1. New section filed 4—26—90 opernln'c 5—"6—90 (R:glslcr 90 No. '72)

§ 54 Dlscrlmmatlon chplaint Procass .

ho he lBVE hnt he or she. has been dlscm;unated ngamst
ntion of part _ tcr 10,-arljcle 2 of the
e Federul ge Dlscmmnauon i Employment Act
of 1978, or Governor's Executive Order B-54~79, shall have the oppor-
tunity to"filea complaint with the board.-Complaints filed with the board.
shall follow.the provisions of article 4 and the specific provisions of Sec-
tions 54.1 a.nd 54.2. All isiues arising inderithese reguiations. if not re-

solved under the process prescnbed hereunder or by Sections 53.1 or -

53.2, shall be de::lded by the'board, if the complrinant so reguests.

NOTE: Authority: Section 18701 Government Code: Reference: Section 19700,
1C9'.;m 19702; 19702.1, 19702.2, 19702.5,-19703, 19704 and 19705, Government
ode .
: History
1 Rr.pcujcr grid seciion filed 4-26-90; operafive 5-"6—9{) {Register 90, No. 22),
For prior history, ses Régister 87, No; 48,

2. Change without regulolory effcct amending sectiof filed $-16-92 pursuant to
s:ctlon 1400, title 1, California Code: of Regulntions (Register.92, No. 39),
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§ 54 2. Dlscnmmatlon Cnmplalnt Standards for Appomtmg
Powers. .

Each appointing power discrimination complnintl review shall:

(a) Provide for satisiying the complaint with 2 minimum of formel pro-
cedural requirements, by an orgnmml:onul level closesl to the employes
concerned. Such provisions shall include the opportunity for the em-
ployee to receive counseling on o confidential basis by an employee who -

- is qualified to [give counseling in matters pertaining to discrimination.

(b)- Assure that no influence will be used to digsunde the employee
from aifing o complaint, that no complaint will be suppressed, .nor will
an employee be subjéct to reprisal for voicing a complaine or participal-
ing.in the complaint procedure.-

(c) Assure that-the employee's complaint will:receive preferred, time-
ly and full consideralion at each Jevel of review,that investigation into
the circumstances surrounding the-complaint will be performed by guali-
fied and impartial persons;.and thatthe employee will be informed of all
rights at each step of the process. inctuding the right of appeal to the board
orlofile with the appropriate state or federal ﬂgemy or court having juris-
diction, . -
WNOTE: Authority:-Section: 13701. Guvammnnr Code, Reference: Section 18675.
Guvcmmcnr Code.. ,, . -, 0 .

Hlsro}w

1. Repumbering and amendment of former se.cuon 547.2 Lo secuon ‘54 a ﬁ]:d
4-26=90% operitive 5226-90 (Repister'ag, Nn 2). For frior history, ez chls-
ler 86; ND 28, i

§ 58, Hear_ln_g_ Qfﬁcaf.

. History '
i ch-nlcr F led 4—‘76—90 opam.uv: ‘r—"6-90 (chlstcr 90, Na. 22)

& 56. Whlstlablower Retahatlon Complaint:Process.

(a) Any state employee or applicant-forstate empicyment; or any em-
ployee or apphcnmffor emp]oymem with a Ca]nfarnm Commumty Co]—'
mcnt for hnvm gz reported 1mproper govemmenlal activity, as thnt phrase
is dg:_ﬁped.__]q Government Code Section, 8547.2(b},-or Educalion-Code
Section B7162(c), or-for having refused to abeyan illepa) order or.direc-
tive, ng.defined in'Government Code Section 8547.2(e); 'or: Education
Code Section 87162(b), may file n complaint and/or appeal with the State
Personnel Board in-eccordance with the provisions set forth in Sections
56: 1-56 8 “For puipdses of comp]amts filed by ‘comimunity colleg. Em-
ployess or dpplicents for commiunity collége emplo_ymem the Iocn] com-
munity callege district shall be deemed the “appointing power.”

(b} For-purposes, of Sections 56—56 8, the term “Board™is defined ag-

_the five-member State Personnel Board, 45 Appointed by the' Govemoar,

The. larrn “Executwe G)ff ger ".is defined ns.the Execuhve Officerof the
¢ appeinted by the ‘Boar The. State. Personncl
,femsd 10’ as the SPB

NOTE: Authonr‘y cited:/Sections 18701 and 18214, Governmeit Cadé Rcfm-.nc- ‘
Sections B7162 ond 87164, Education Code; and Sections 8547.2.°8547:8 and
19683, Government Cod-

History - . ERCRNE :

1. New section filed 8—14—200‘7 operative §-14-2002 pursiant to Govcmmenl
Code section, 18214, (Reglsu:r 2002, Ne. 33). Fur pnor }ustury see Regxster 90,
Ng. 21
2. Amendmeit b bn pAd NoTe filed 3-8-2006 opertii c_: 3-8-2006: Exempt
from the Administrative Procedure Act posudnt fo- section 18211 pf.the Gov-
emment Code ond submitted tthe Office of Administrativé Law for filing with
the Sccn:tm-y omeL: and publicaiion in the California Codé of Reguilafions purs -
suant to section 18214 of the Governmeént Code (Register 2006; Nu 10).

§ 56.1.

Reguirements for Filing Whistieblower. Flggahapgn
. Complaint with the State Personnel Board.

An individual desiring to file a complaint of retaliation with the SPB
must-adhere to tlie following requirements; . : e

(a) Pnnr 1o filing his or her complaint with the SPB;:'the: complmnam
shali comply with all other filing requirements, if apphcahle set forth in
Government Code Section 19683, .

(b) The-complaint shall be filed-with and received: ‘by the SPB within
one year of the most recent alleged act of reprispl. The complnining party
shall submit an original complaint and copy of all attachments, and

Register 2006, No. 10; 3—10-2006




§ 56.2

BARCLAYS CALIFORNIA CODE OF REGULATIONS

Title 2

encugh copies of the complaint and atéichments for the SPB to serve each
entity and person alleged to have engaged in retaliatory condict and
against whom damages and/or disciplibary action is sought.

(c) All complaints shall be in writing.

(d) Ench: complaini-shall élearly identify the protected activity en-
gaged in by the-compliinant, the specific act(s) of reprisal br retaliation:
alleged to have occurred, and the names and-busingss address of the indi-
vidual(s) and entilies nlleged {¢ have commitied ihe retnlintory act(s).
Ench comiplaint shall specify the relief and/or remedlt‘.s s0hght against
ench énlily of individual; in¢lading any cnmpensmory damnges soughL

(e} If adiverse action is songht agrinst any individually named respon-
dent, pursuant o the provisions of Government Code Section 19574, the
complaint must clearly state the'facts consiituting the cause:ar cavses for-
adverie action in such detrilas is n;-,asonably necessary to e.nabla the ac-
cused employéé’to prepare a defense therem .

() Each compluint sholl include & swom statement, under pena]ty of
perjury, that the contents of the written comp‘lmnt are trie and correct.

(g) Ench complaint shall be limited 16 8 maXimum of 15 pages of
double-spaced typed or prmted text, not including exhibits. Additional
pages may be allowed upon’d showihg 6 good cousei ‘The complmnanl
shall submil a separate document wﬂh the complaint stating the réasons
Tor good cause,

(h) The above. proéedures do nat apply in thiese & Cases whare an uppel-
lant raises retaliation as an affirmative defense when nppea.lmg n notice
of adverse action, pursuant 1o Government Code Sections, 19575 or
19590, when appealing a natice of re_;ecnpn during probnhon pursuzml
to Government Code Secticn 19175, when appealing 2 notice of medical
action, pursuant o Govemmenr Code Section 16353.5, when appeu]mg
a notice of non-punitive-aciion; pursuant’ to’Goverament Cote Séction
19585, or when-appealing ‘a:motice of career éxeoutive assipnment ter-
mination pursunn( to .Gavemrent' Codé.Section ‘19889.2. Neither the
remedies nor the relief.available t6'a complaining perty-pursuant to.the
provisienstaf Government Code Séttions 8547:8 or 19683, sha]l howev-
er, be: nvmlable tu 1 pnny who fdises: whlst]eblower rem.halmn as exther
hearing,usiiéss that party has first comphed w1th ail 1i hng requlre:ments
set-forth in Section 561 .- i

MNOTE: Authority dited: Sections 18701 and 18214 Govemmient Code RefetEnce:
Section 87164, Education Code; Sections 8547.3; 8547.8, 18670, 18671, ‘18675,
19175, 19253, 5 19572, 19583.5, 19585, 19683 and. ]9889 3, Guvemmem Code;
and SEéticn 61"9 Pennl Code.

HISTORY

1. New seetion filed B-14-2002; opernlive’ 8—14—2002 purSunm o Govemmem )
Code section 18214 (Register 2002, No. 33).:

2. Amendment. 5f:section- heatiing, section and NGTE fiied: 3-8+2006; npmnwa ;

3-B-2006, Exempt from the Administrative Procedure Act, pursuant to sectipn,
18211 of I Government Codc and suhm.med to the’ Ofﬁcn of Admisisirative

Law {or filing with the Secrcmry of Stote and piiblicntion’in the Califoriic Codé |

of- Regulnunns pursuant to sccnon 18214 of the Gnv:mmcnt Cudc {Regisier
2006./No”10). © - BT

L5568 2 Acceptance of Whistlebluwer Cumplaint
determing whether it has )unsdlcuon over the cumplmm nnd whether lhe
complainant meets-the filing requirements set forth in Section 36.1. The
SPR shall also determine, whether the cnmplmnnnt has. comphed ‘with all
other reqmrernenw iFor filing a, remlmncn compleint, as set forth in Gov=
ernfient Cnde‘Secnons 3547—8547 12 8nd 19683 nndforEducannn Code
Sections 87160—87164 .

(b the SPB’détermings that the complaint ddas not meet all filing
rsqulremcnts.qt shidll natify the complaining party in writing that the
coriplaint has not been'nccepted and the reason(s) for that determination,

The complaining party may thereafter be perniitted to file an amended *

complaint-Within 10 working days.of semce of the nouce of non-accep-
tance of the complamt

{c) Unless time is extended by the complmmng pmy in wrling, the
Executive Officer shall, within 10 working days of réceipt of the com-
plaint or amended camplmnt, notify the complaining party of & decision
to either:

. 195B3.5 and 19633 Govi

(1ydismiss the complmnt fur failure lo meet JUDSdlCthﬂl orfiling re-
quu‘ements or-

(2) refer the case Tor mveshgntmn in nccordnnce with the prowsmns .
of Sectior '56.3; or

(3) schedule the case for an informal heanng before an administrative
law judge, in accordance with.the prowsmns of Seclion 56.4.

{d) 11 nccordanceé wnh the provisions of Penﬂ] Code Section 61 '-‘9 the

" SPB shall be entitled to defer review of a complaint filed by an employee

of the Department of Comections and Réhabilitation in those crges whére
the employes has filed a similar complaint with the Office of the Inspec-
tor General,

NOTE: Authaority cited: Seciions 18701 and 18214, Govemment Code. Reference;
Sections 87160-87164. Educntion Code;'Séélions 8547-85347.2, 8547-8, 18670,

18671, 18675, 19572, 18574, 19575, 196&3 and- 19590 Gov:mm:m(:‘nd:, antl
Sectlon 6123, Penal Cod:

Hxsmm'

-1. New scctlon ﬁled 8—]4—"0{.}2. up:muvc 8—14—200" pursunnt o Govcmmcnl

Code seclion, 18”‘14 (chlsu‘:r 2002, ND 33)..

2. Amendmant of secuon headmg. sactmn nnd Ncmz fi l:d 3—8—2006 opemtlve
3-8-2006. Exémpt from thé Administative' Procedure Att pursudst to section
(8211 of the Gbvémment Code and:gibmitiéd 4o the Ofﬁce of Administrative
Law: forﬁlmg wvillithe Sccratnry of State und pubh ention in the Cuhl‘umm Cade
of R;g}:[ﬂnimns pLTSUGAE (O secuon 182]4 of thé Govcmmem ‘Chie Regisier
200 0 10)

§ 56 3 Cases Referred to Inves igatton.

(a) If the Exécutive Officer Bssigns & complaint for. mvest:gnﬂon. thc
Executive Officer or the assigned mvesllgator(s) shall conduct the inves-
ligatiof in the 1 mnnm:r and tothe degree lhey dcem’nppropnntc nnd shall
have full authonty o qucsbon wnnesses :nspecl documents, ond visit
state facililies in fnrthemnce of then' 1nvest1gauons All.state agencxes
and,e.m'pllqypes;éhall qou esli gators orbe s ject
to dl'smplmary acuon far meed in inVFStIgﬂUDI'I T‘he mveshg o1 .S.
pursuant to thie pmwsmns of Government Code Sectmn 18671. shall
have authority to administer oaths, subpoena and reqmre. the agtendance
of witnesses and the prodiiction ofibooks o’r'papers nd cange the deposi-
tions .of witnesses residing’ Within:opwithiouk the' Btdte t&'be taker in the
manner prescribed by law fof like depdsitions in il caresin the BUPEF-

. or court of this state undef"Article 3! (commenc:'ng withi‘Section 2016) of-

Chapter 3-of Title 4 of Part 4.6f the' Gode of Civil Procédure, m order o
ensure 8 fair-and.expeditiols mvesﬂgnuon -

(b) The Executive: Ofﬁccr shall issie findings r::gnrdmg the al]egn- '
tions contained in the complamt and & recoinmendsd remzedy; if any,
based onthe’ mvesugntmn. in accurdnnce with the provlsmns of Secnon
56 5 . LT . Vit i
NOTE Authority cilet: Seciions- 13701 ‘ind 18214; Government Codz. Rcfcn:nc—
Section 87164, Bdugation, Cnd: Sections 8347.8,: 18670, 18671, 18675,719582,

mment Codc Sccuun 61"'9 Pennl Coile;: nnd Scctmn
2016 ot seq., Civil Proceturs Codz. !

H.ISTORY

1. New section filed B=14-2002; opernuve 8-14-2002 pursunnt lo Guv:mmcnl
Code section 18214 (Register 2002, No. 33):

2. Amendment of section hr.-.ndmg. r::pe.nlcr and new section and amendment of
NoTe filed 3-8-2006: operitive 3-8-2006. :Exempt frofm the Adminisirative
Procedure Act: pursunnt 1o'section”1B211 of the, Government Codg nnid sub-
mm.:d to the Oﬂ'xcc of Administrative Law for ﬁhng wuh lhc : Sceretary of Stare
and publlcmmn in the Colifonin CodeufR.cgulanns puruunnt toseclion 18214
of the" Gnvem.me.nt Code (Regmtcr 2006 Nu HON

" § 56 4. Cases Reféfred to Informal Hearing’ Befnre an ALd.

(o) For those complaints assigned to an informal hcanng before an ad
ministrative law judge, the SPB shallserve notice of the mformal hea.nng
on all partiés to the complaint mifimium of 30 calendar days prmr tothe
scheduled hedring date. Sevice onéach re.spcndent shall be. made a the
respondent’s business: address Thenotice shally - | ™7

(1)include a comp\ete. copy of the complmnt with all attachmen!.s and
a copy of the stamies and rules govermng the informal hearing: and

(2) require each named respondent to serve on the complainant-and file
with the SPB, at least 10 calendar days: prior to the informal hearing; a

wrilten response 10 the complaint, signed under penalty of:perjury, spe-
cifically addressing the allegations contiined in the complamL )
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(b) The informa) hearing shal) be conducted in conformance with
those procedures set forth in Government Code Section [1445.10 et seq.,
and may in the discretion of the administralive law judge, include such
supplemental proceedings as ordered hy the administrative law judge.
and os permitted by Section 11445.10 er seq., to ensure thal the case {5
heard in a fair and expeditious manner. The administrative law judge
shall have full authority to question witnesses, inspect documents, visil
state facilities in furtherance of the hearing, and otherwise conduct the
hearing in \he manner and to the degree he or she deems appropriate. The
informal hearing and any supplementai proceedings shall be recorded by
the administrative law judge. All parties shall, upon requsst and payment
of applicable reproduction costs, be provided with a transcript or a copy
of thé recording of the informal hearing. '

{(c) Following the informal hearing and any supplemental proceedings.
the adminisirative iaw judge shall issue findings for considerntion by the
Executive Officer regarding the aliepations contained in the complaint,
logether with all recommended relief, if any. proposed to.remedy any
retalintory conduct.

(d) The Executive Officer shall have the discretion to adopt the admin-
istrative law judge’s findings and recommended remedies in their entire-
ty. modify the administrative law judge's findings and recommended
remedies; or reject the administrative Jaw judge's findings and recom-
mended remedies, and:

{1) issue independent findings after reviewing the comp]ete record: or

(2) remand the case back to the administrotive taw judge for further
proceedings.

NOTE: Authonity cited: Sections 18701 and 18214, Government Code. Reference:
Section 87164, Education Code; Sections 8547.8, 11445.10 et seq., | 1513, 18670,
18671, 18672, 18675, 19572, 195374, 19575, 19582, 19590, 19592 and 19683,
Governmen Code; ond Seciion 5125, Peaal Code,

Hlsrom'

. New section filed.B=] 4-de Opernuvc 8-14-2002 pursuant to Government
Code section 13214 (Reglsu:r 200‘1, No. 33).

2, Amendment of section heading, mpe.nler and new secunn and amendment of
Nore filed 3-8~2006: operative 3-8-2006. Exempt from the Administrative
Procedire Act pursuant 16 section 18211 of the Governmeént Codle ond sub-
miited to the Office of Administrotive Liow for filing with the Seoretory of State
and publication in the California Code of Regulalions pursuant to section 18214
of the Govcmmcnt Code ( chlsmr 2006, No, 10).

—

§ 56.5. Findings of the Executive Officer.

(a) The Executive Officer shall issue a Notice of Findings within 60
working days of the date the SPB accepts the complaint pursuant 1o Sac-
tion 56.2(c}, uniessthe complaining party agrees, in wriling, taextend the
period for issuing the findings, or unless the time period is otherwise
tolled.

{b}) In those cases where the Executive Offiicer concludes that the al-
legations of retaliastion were not proven by o prependerance of the evi-
dence, the Executive Officer shall issue n Nolice of Findings dismissing
the compinint. The Notice of Findings shall notify the compiainant thal
his or her ndministrative remedies have heen exhausted and that the com-
plainant mey file a civil complaint with the superior court pursuant to
Government Code Section 8547.8(c).

(¢) in those cases where the Executive Officer concludes that the com-
plainani proved one or more of the allegations of retaliation by a prepon-
derance of the evidence, the Notice of Findings shall identify the allega-
tions deemed substantiated, and the named respondents deemed to have
engeged.in retaliatory acts toward the complainant. If the Notice of Find-
ings concludes that any individual manager, supervisor, or other em-
pioyee engaged in improper retaliatory acts, the Notice of Findings shall
include the legal causes for disciplinary action under Government Code
Section 19572 and the appropriate disciplinary action to be taken against
any individual found to have engaged in retalintory conduct.

(d) The Notice of Findings shall inform-any respondent.found to have
engaged in retaliatory acts of his or her right Lo request a hearing regard-
ing the Notice of Findings. Any such request shall be filed with the SPB,

and served on all other parties within 30 calendar days of the issuance of
" the Natice of Findings. Upen receipt of a timely request for hearing, the
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Board shall, at its discretion. schedule a hearing before the Board, or an
evidentiary hearing before an administrative law judge, regarding the

“findings of the Executive Officer. The hearing shall be conducted in ne-

cardance with the SPB’s rules governing the conduct of evidentiary hear-
ings. If a timely request for hearing is not filed with the SPB. the Nolice
of Findings shall be deemed the Board’s final decision in the case,

NOTE: Authority cited: Seclions 18701 und 18214, Governmen Code. Reference:
Seclion 87164, Education Code; Seclions 8547.8, 18670, 18671.1, 18675, 19572,
19574, 19575, 19582, 19590 and 19683, Government Code: and Sectian 6129, Pe-
nal Cotle.

HisTORY

1. New seclion filed B—14-2002; operalive B—14-2002 pursuant 1o Governman|
Code section 18214 (Regisier 2002, Mo, 333,

1, Amesndment of section hending. repeaier and new section ond smend ment of
Nore filed 3-8-2006; operative 3-8-2006. Exempt from the Administrative
Procedure ' Act pursuant to section 18211 of the Government Code and sub- -
mitted (o the Office ol Administrative Law for filing with the Secretary of Sinte
ang publication In the California Code of Regulations pursuant to section 18214
of the Governmeni Code (Register 2005, No. 10).

§ 56.6. Disciplinary Action for Proven Retaliatory Acts.

{n) In thase cases where the' Boord issues a final decision that finds that
a manager, supervisor, or other siate civil service employes has engaped
in improper retaliatory acts, the Board shall order the appointing author-
ity 1o place a copy of tiie Board's decision in that individual's OFficial
Personnel File within 30 calendar days of the issuance of the Board's or-
der and to also, within that same time period. notify the Office of the State
Controller of the d!smphnary action taken against the individual. The ap-
pmm_lng authority shali also, within 40 calendar days of the issuance of
the Board’s order. notify the Board that it hbas complied with the provi-
sions of this subdivision. .

(1) In accordence with the provisions of Penal Code Section 6129,
subsection (c)(3), ohy employee of the Department of Corrections and
Rehabilitation found to have engoged in retaliatory acts shall be disci-
plined by, at a minimum, a suspension without pay for 30 calendar days,
unless the Boatd determines that a lesser penalty is warmunted. In those
instarices where the Board determines that o lesser penlty is warranted,
the decision shall specify the reasons for that determinition.

(b) In those cases where the Board issues a final decision that finds thot
any community college ddmiiristraidr, supenusoa or public school em-
ployer, has engaged in improper retaliatory acts, the Board shall order the
appointing authority to place a copy of the Board's decision in that indi-
vidual's Official Personnel File within 30 calendar days of the issuance
of the Board’s order and to alsa, within 40 caiendar days of the issuance
of the Board's order, natify the Board that it has complied with the provi-
sions of this subdivision.

(c) Any decision, as described in sobdivision {a) or (b), shall be
deemed a final decision of the Board and the individual against whom the
disciplinary ection was taken shall not have any further right of eppeal
to the Board concemning {hm aclion, with the exception of a Pelition fnr
Renearing.

(d)-For purposes of this Sectlcn, the Board's decision is deemed (o be
final after:

(1) r request for hearing pursuant to Section 56.5(d} has not been time-
ly filed with the Board; or

(23 30 calendar days has elapsed from thc date that the Board has is-
sued a decision adopting or modifying the proposed decision submitted
by an administrative law judge after an evidentiary hearing and a Petition
for Rehearing concerning that decision has not been filed with the Board;
or . . :

(3) a decision hae been issoed by the Board afier a hearing before that
body and no Petition for Rehearing concerning that decision has be'=n
filed with the Board.

NOTE: Authority.cited: Sections 18701 ond 18214, Government Code. Reference:
Scction 87164, Education Code; Seclions 8547.8, 18670, 18671, 18675, 18710,
19572, 19574, 19582, 19583.5, 19590, 19352 and 19683, Government Code; and
Section 6129, Penal Code.

HiIsTORY

1. New section filed 8-14-2007; operotive E-14-2002 purswant o Government
Cade-section 18214 (Register 2002, No. 33).

Register 2006, No, 10; 3~10-20056
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2. Amengdment of section nnd NoTE fijed 3-8-2006; opemtive 3—8-2006, Exempt
from the Administrative Procedure Act pursunnt (o section 18211 of the Gov-
ernment Code and submitied to the Office of Administrative Law for filing with
the Secreiary of State and publication in the Califoniia Code of Regulations pur-
sunnt 1o secnen 13214 ef the Govermment Code (Regwter 2006, No. 10).

§56.7. Consolidation with Other Hearings.

(a) The SPB or the a551gned administrative law judge shnli possess the
requisite discretion to direct that separate, reasonably related cages be
consclidated into a single hearing. Whenever lwo or more cases are con-
solidated, the assigned administralive law judge shall permit the parties
a reascnable opportunity to conduct dlscovery prior to the first scheduled
hearing date, if the discovery provisions set forth in Secucm 57etseq, nre
neganvely 1mpacted by the consohciannn ..

(b) In those cases where one or more individunlly named respondents
hove been joined in the consolidated hemng, the admlmstmuve Inw
judge may, in his or her discretion, make such ordens as may nppesr jusi
in order to prevent any named respondent from bemg embarrassed,
delayed, or-put to undue expense, and may order- separate-hearings or
make such other order os the interests of justice may require, - -

(c} In those cases where an appen] from ndverse action, rejection dur-
ing probationary period, medical. action, or non—punitive action is con-
solidated-with o whistieblower retaliation complaint, and the whistle-
blower retaliation complain{. identifies -specifically. named individuals
against whom damages or adverse action-is sought pursuant to the provi-
sions of Section 56.1(d) and (e), each individually .named respondent
shall have the right to participate in the:consclidated -hearing in.such a
manner as to reasonably defend him or-herself against the allepations
contained in the whisfleblower retaliation complaint. These rights shall
include, but not be limited to:

(1) to be represented.-by a representalwe of his or her own-choosing
during the cunsulldnted hennng,

'
-

tions and Jssues rmsad in the whistleblower retaliation complumt sepa-
rate and apart fromany ¢ defense presented by the appointing power or any
other named respundent et

{3) to conduct. pre—hennng dlscovery -.concermning.allegations and is-
sues raised in the whistleblower re;alxnl:on complaint; :

(4) to-examine and cross examine witnesses concerning n.l]egal.iens
and issnes rmsed in:the whxstleblower retaliation complaint; .

{5) to introduce and challenge the introdoction of evidence, concernin g
allegations and issues raised in the wlnstlehlower retaliation complamt
and

(6) to present oral and/ur writien argument lo the demsmn—mnker con-
cerning, allegations and issues. raigsed in the whistieblower retalintion
complaint.

MOTE: Authority cited; Seeunns 18701 nnd 18214 Govemment Code. Referem:e
Sectidns B547., 11513, 18670, 18671, 186’."2. 18675, 19175 19253.5, 19575,
19587, 19585, 10590 ind 19683 Governiment Coda”

HISTORY

1. New section filed 8-14-2002; operative 8-14-2002 pursunm to Guvemmnni
Code section 18214 (Register 2002, No. 33).

2. Amendment of section and-NoTe filed 3-8-2006; operative 3-8-2006. Exempt
From the Administrotive Procedire Act pursunnt o section 18211 of the Gov-’
ernment Code and submitted to the Office of Administrative Law for filing with
the Secretary of Staie tid publication in the California Code of Regulations pur-
suant 1o secunn 18214 pFthe Government Code (Registér 2006, Na. 10,

§ 6G.8. E.wdentlary Hearmg Procedures and’
Representation by the Exesutive Officar.

(2) The hearing conducted pursuant to Section 56.5(d), shali be con-
ducted in accordence with the SPB's rules of prictice and procedure for
the conduct of hearings before the Board, or evidentiary hearings-before
an administrative law judge. Any proposed decision issued by an admin-
istrative law judge after an evidentiary heafing shall be subject to review,
by the Board.

(b) The ndministrative law judge assigned to conduct the evidentiary
hearing shall not ke the same administrative law judge who conducted the

informal invesugative hearing in the case, unless ali parties to the action

reguest, in writing, that the same administrative law jodge be assigned to
conduet the evidentinry hearing.

{c) The discovery procedures set forth in Section 57 et seq., shall be
applicible to those ewdenlmry hearings conducted pursuant to this Sec-
tion,

(d) The E.xecutwe Ofﬁcer or his or her designee, shall have the nuthor-
ity, in his or'her dlscretmn to prosecut° the complmm and present evi-
denceé, regnrdmg his or her findings during & hearing before the Board,
and/or dufing an ewdentmry hearmg before an edmimstrauve law Judge
The Executwe Officer, or his or hér designee, shul] have the discreticn
to present the case in the mannerhe or she deems to be appropridte. in-
chding, but not lindited to, the i issues to be presented. the evldence to be
presented, and the witnesses, if any, t© be questioned. .

() The complmnmg party shall be permitied to be represented by a
representuhve of his or her own choosmg during any hearing before ei-
ther the Board, andfor an adminisirative law; mdge, and shal] be permiitted
to rmse relevanitissues, present relevant ewdence and quesbon wxmesses

ny is permmed
(2) In those cases where lhe Execuuve Officer, or hJS or her d"mgnee
prosecutes f case dunng a ev:denuury hennng before an administrative
law juidge, thé casé hall b ssigned to' an Adiministratve law judge from
-y the Offi ice of Administrative Hearings,
NOoTE: Authcrltv cited: Sedlions 18701 and 18214, Goverament Code. Reference:
Secuen B7164, Eduéation Code; Seéciions 8547.8, 18670, 18671, 18675, 19572,
19574, 19575, 19590 end 19683 Government Code; and Seeuon 6129, Pennl
Code. . .
: . HISTORY -
-1, New section ﬁled 8-14-2002; opernlive 8—I4-2002 pursuum rn Govemmen!
Code gection 18214 (Register 2002, No.-33). -
2. Repenler and new. section filed 3-8-2006; gperative ’4—8—2006 Exempt from

the Administmtive Procedure Act pursunm section 18211 .of the Government
Code nd subminzd (o the Office of Admifiisirative i i

4
retary of Stote ond publication in the California Cotte of Regulations pursiant
1o secnun 18”14 ofp eGnvemment Cnde (Reglsler 2006 No 10). -

"8 57;1 D:seovery m
J e Board \

{a) An employee who is served_ fh No icé of Adverse 4
snani to the provisions of Government Code Sections 19574 or 19590
shall be entitied to conduct dlscovery_ in accordance with the provrsmns
of Govermment Code Seclxous 1957 nd 195'74 2:In’those cases
where iin employee raises an afﬁrmahve defense allegmg discrimination
or reuilintion when ﬁlmg an angwer {0 &' Nothe of Adverse Achon pur-
suant to the provisions of Govemment Code Sechons 19575 or 19590,
or in thoseé cases where'tin empluyee rdises an affirmative defense of
fetaliation or disgrimination during the course of a hearing before the’
Board o atf edrmmsﬁ-nuve law Judge regardmg an appeal from adverse
action, thi apppmlmg power orany other samed respnndem‘. shail be en-
titled to conduét dmcovery regn.rdmg any such afﬁmmtwe defense in ac-’
cardiince w1th lhe pmv:smns of Sechuns '§7.2-57.4. -

(b) Any perty to any ather Lype of action scheduled for heanng before
the Board and/or a Board sidministrative 18w judge, iricluding butnotlim-
ited to, rejections during probationary périod (GovemmentCude Section
191733, d:scnnunatlen ccmplmnls (Govemment Code'Section 19702),
appealé from deninl of’ ‘répsonable ‘BEcomimodation (Government Code
Section 19702); wl'usl]eb]ower fétaliation complaints {Educeuon Code
Sectiop 87164, Governient Code Sections 8547.8 and 19683), appeals
from’ non—pumbve ection’ (Govemmem Code Section 19585) appeals
from medicdl action (Govemment Cade Sectmn 19253.5), appeals from
Career Bxecutive Assignment terminatioi (Government Cade Section
19889.2), and’ appeals from constructive medical lerinaticn, shall be
entitléd to donducl discovery in accordafce with the prov151ons of Sec-
tions 57.2-574.

() The discovery provnsmns g6t forth in Sections 57.2-57.4 shall not
apply to those cases scheduled for heiring or review by the Bxecutive Of-
ficer of & Bokrd hEaring officer, to informel hedrings conductéd by Bgard

administrative law judges pursuant to Govermment Code Section
-11445.10 et seg., to those cases nesigned to heating before a Board ad-
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ministrative aw judge pursuant to the provisions of Section 52(b). (o ap-
peals from termination of Limited Term employees pursuant to Section
282, to appeals from termination of a Limited Examination and Appoint-
ment Program appaintment pursuant to Section 547.57, or to any other
appeal or complaint exciuded from the formal evidentiary hearing pro-
cess pursuant (o statme or regulation.

{(d} The time. frames for service of process set forth in Seclions
57.2-57.4 shall npply in those circumstances were service is made or ol-
tempted by mail. and service shall not be deemed effective on the date
of mailing. Instead, service by mail shall be deemed effeclive only upon
such (ime as the document being served is either actually received by the
person or entity being served, ot is legally presumed to have been deliv-"
ered pursuant to the provisions of Code of Civil Procedure Section 1013,
whichever date occurs first.

NOTE: Authority cited; Sections }B704 and 18214, Governmeni Code. Reference:
Section B7 164, Education Code; Sections B547.8, 11445.10 &1 seq., 18670, 18671,
18672, 1BG672.1, 18673, 18675, 19173, 19175, 19253.5, 19574, 19574.1, 18574.2,
19575, 19583, 19590, !9583, 19700=-19706and 19889 .2, Gnvcrnmchl‘ COL!:: and
Section 1013, Code of Civil Procedure.

HisTory

. New .section filed 8-12-2007; opemative 8-12-2002. Submitted to QAL for
pnnlmg only pursunnt to Govemment Code section 18214 (Register '7002. No.
33y

2. Chonge without regulatory effect amending section filed 1 1=26-2002 pursuant
to section 100, nlle 1, Cullfomm Code of Regulntions (Regxstcr 2002, No.48).

3. Amnndmcnl of seclion haudmg rcpen]cr and new section nnd amendment of
NOTE filed 2-28-3006; operdtive 2-28-2006. Exempt from'the Administrative
Procedure Act pursuant to section 18211 of the Government Code and sub-

mitted 1o the Office of Administrative Law for filing with the Secretary of State -

and publication in the California Code of Regulations pursuant to section 18214
of the Guvcmmen! Code (Register 2006, No. 9).

§57. 2 " Request for Discovery; Statements Writings;
Investigative Reparts; Witness List.

(a) Edch party to'an ‘appedl or complmnt listed in Section 57.1(2) or (b)
end scheduled [or b hearing is entifled to serve & request “Tor. discovery on
any other named party to the complaint or appeal as allowed by subdivi-
sions (c)—(e), and Government Code Section 18673. All requests for dis-
covery shall be served on the responding pm'ty no later than 40-calendar
days peior to the initial hearing date, except upon a petition and showing
of good cause by the party seeking discovery, and a finding by the admin-
isu'ar.ive law judge. in his or her sule discretion Lhm such additionu] or
Lice. For purposes of thiii Section, thc term * purty "is clefined as thc per-
son, or appointing power filing the appeal or cumplamt any named re-
spondent, and their designated legal representatives,

(b} Each party to the appeal or complaint i$ entitled to requsst and re-
ceive fromany other | pnny tothe appe al or complamt the names and home
or business addresseés of percipient witnesses to the event(s) in guestion,
1o the extent known 10 the other party and of mdmdun]s who may be
called as witnesses during the course of the heanng, exce:pl to the éxtent
that disclosure of the address is protiibited by law. The responding party
may. in liis or her discretion, provide either the home or business address
of the witness, except to the extent that disclosure of the address is pro-
hibited by law. '

{cYEach party to theappedl or complaint is entitled to mspact and make
a copy of any of the following non—privileged matéials in the posses-
sion, custody. or-control of any other party to the appeal or complaint:

(1) Statements, as that t&rm is defined in Evidence Code Section 225,
of witnesses proposed to be called as witnesses during the henring by the
party ard of other persons lavifig personal knowledge-of the acl, omis-
sion, event, decision, condition, or policy which are the basis for the np-
peal. The responding party shall, upon 2 showing of good canse and sub-
ject to the discretion of the administrative law judge, subsequent]y amend
this list if it intends to call addilional witnesses not previously disclosed;

{2) All writings, as that term is defined in Bvidence Code Section 230,
that the responding party proposes to enter into evidence. The responding
party shall, upon a showing of good cause and subject to the discretion
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of the administralive law judge, subsequently provide the requesling
party with additional writings that it proposes (o enter into evidence;

(3} Any other writing or thing that is relevant to the nppezu or com-
plaint; and

(4) Investigative reports made by or on behalf of any party to the ap-
peal or complaint pertaining 1o the subject matter of the proceeding, to.
the extent that theee reports: (A) contain the names and home or business
nddresses of witnesses or other persons having personal knowledge of
the {acts, omissions or events which are the basis for the proceeding,. un-
less disclosure of the address is prohibited by taw, or (B) reflect matiers
perceived by the investigator in the course of his or her investigaion, or
{C} contain or include by attachment any stalement or writing described
in{A)to (C), inclusive, or summary thereof.

{d) All parties receiving o request for discovery shall produce the in-
formation requested, or shall serve a writien résponse on the requesting
party clearly specilying which of those requested matters will not be pro-
duced and the basis for the. nen—-production, within 15 calendar days of
receipt of the discovery request.

(2) Not less than 10 calendar days prior to the firsL scheduled hearing
date on the merits. each party shall notify the other parties in wrling of

_ the identity and current business address of each expert witness to be

presented as o witness at the hearing, and a-brief narrative statement of
the qualifications of such wimesses and the general substance of the testi-
mony which the expert is expected to provide. At the same time, ihe par-
ties shall nlso exchange all written reports prepared by each experl wit-
ness. The administrative law judge may.permit a party to call an expert
witmess not included.on the list upon a showing of good canse,

NOTE: Authority cited: Sections 18701 and 18214, Government Code. Reference:
Seciion 87164, Education Code; Sections 225 and 250, Evidence Code; ond Sec-
tions §547.8, 18670, 18671, 18672, 18672.1, 18673 18673, 19683 nnd
197(]0—19706 Govcmm:m Cndz

HisToRY

1. New section filed 8-12-2002; opemtive B-12-2002. Submirned to- OAL for
printing only pursuant 1o Government Code section 18214 (Register 2002, No.

2. Amendment of section and NoTE filed 2-28-2006; operative 2-28-2006. Ex-
empt from the Administrativé Procédure Aet pursuant:tp section 18211 of the
Government Code and submitted ta the Office of Administrative Law for filing
with the Secretary of State and publication in the Califomia Code of Regulations
pursunnt to section 18214 of the Government Code (Register 2006, No. 9).

§57.3. Pstition to Compsl Discovery,

(a)A party may serve and file with the 8dministrative low judge o peu-
tion to compel discovery, noming as respondmg party any pany whi has
refused or failed to prov1de discovery asrequired by Section 57.2. A copy
of the petition shall be served on the responding party on the same date
the pelition is filed with the administrative law jutige.

{b) The petition shal! state facts showing the responding party failed
or refused to comply with Section 57.2, a description of the matters
sought to be discovered, the reason or reasons why the matteris discover-
able under that Section, that a reasonable and pood faith attempr o con-
tact the responding party for an informal resolution of the issue has been
made, and the grounds of the responding party's refusal s0 far as known
1o the moving party.

{c)1) The petition shall be served upon the responding party and filed
with the administrative law judge within 14 days after the responding
party first evidenced his or her failure or refusal to comply with Section
57.2 or within 30 calendar days after the request was made and thz parly
has failed to reply to the request, whichever period is Jonger. However,
no pelition may be filed within 20 calendar days-of the date set for com-
mencement of the administrative hearing, except upon a petition and o
determination by the administrative law judge of geod cause. 1n deter-
mining good cause, the administrative law judge shall consider the neces-
sity and reasons for the discovery, the diligence or lack of dilipence of
the moving party, whether the granting of the petition will delay th= com-
mencement of the administrative hearing on the date set, and the possible
prejudice of the action to any party.

{2) The responding parties shall have a right to file & written answer
to the petition. Any answer shall be filed with the administrative law
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judge and served on the petmuner within 10 calendar days of service of
the petilion.

{3)(A) Unless otherwise stipulated by the pnmes and as prowded by
this Section, the administrative Iaw judge shall review the petition and
any response filed by the respondent and issue o decision granting or de-
nying the pctmon within 15 ¢allendar days after the fi i'lmg of the petition.
Nothing in this Section shal] preciudé the administrative luw _]legt: from
delermlmng that an ewdenunry hearing on the underlying matter shall be
conducléd priorto the issuance of ndccnsmn anthe petition. The udmlms-
Lrative law ]udgc shall serve o copy of the order upon the’ parties by mzn]
and/or by facsimile transniission.

{B) Where the matter soizht to be discovered is in the possession, cus-
tody, or control of the rcspcndmg party and the responding party nsserts
that the matteT is not o discovernble matter under Section 57.2, o is pn vi-
leged or otherwise exempt from dlSC]DSuTB the ndmlmstrntwe iaw Judge
may order lodged with him or her mattérs that are prowdcd in Section
915(b) of the Evidence Code ond shall examine the matters in accordance
with the provisions thereof

d) Any pzu'ty nggncved by lhe dcmsmn of the udmxmstmuve law
Judge concermng n pat!twn to lcompei the producuun of cwdcnce orto

court for the coufity in whlch thc

in the county in whlch the hendq c‘rs

shall give notice to the Board and n]l othier parues tothe acnon The noticg -

may be e:ther oral at | the lime of thc adrmmsunu\'e Tnw Judge s decision,
or written at the same nmc npphcauon is made furJudlcm] relief,
(e} The administrative law judge may, upon his or her own mation; or
_upon Lhe motion of one or more parties-to the action and upon a showing
of good cause exercise his of her discretion to Continue the initial hccnng
date-in order to rescive any contested discovery issues,

NOTE: Authority cited: Sections 18701 and 18214, Government Code. Rcf:n:nce.
Section 87164, Eduation Code! Sccnon 915, Bvidence Code; ond ‘Sections

B547.8, 18670, 18671, 13672 1867217 18673, 13675 19683 nnd 19700—19706
Gnve:mmcnt Code. -

Hlsrorw

1. New sccuon i‘lcd 8—12—100" operanve. 8-12-2002. Submmed to QAL for
printing only pursuant o Goverrunent Code section 18214 (Rr.glsle.r 2002, No.~
33).

Amcndmcm of section ond. NOTE ﬁled 2-28-2006, operative 2—28—”006 Ex-

cmpt from the Administrative Procedure Act pursisant Lo section 182]] of the.

Govemment Code and gubmiitied to the Office of Administrotive Law for fi ling

wilh the Secretary af State and publicaiion in the California Code of Regulntions

pursuant Lo section 18214 of kEc Govemment Code (chxstcr 2006, No. 9).-:
§57.4. Petition to’ Quash or for Protectwe Order.

(a) Any party clmmmg thita request for dlscuvcry pursuant ko Sechon
57.2'is improper undc.r that sectmn or is otherwise privileged or cxcmpt
from dlscove.ry. mﬂy Ob_]ECt to us terms by scrvmg nnd'ﬁhng Wwith the ad-
ministrative law Judge and-the’ party requesting the disputed d:scovcry,
a petition’to qunsh or'for a protective order. The petition shall state: (1)
a descnphon of the matiers sought to be discovered, (2) the reason(s) why
the matiér is not dlscovemblc under Secuop 57.2/0r is otherwise privi-
leged or exempt frum discovery; and (3) that a réasonable and good faith
attemnpi has beén madc o ccnmct the requesung pmy “and resolve the
matterinformaly.

{b)(1) The petiticn shall be served upon the party seeking discovery

+ and filed with the adminisirative 1aw judge within 10 calendar days after
the moving party was served with the discovery request, of within anoth-
er'time provided by slipulation, whichever period is lcm ger. No pctm on
may be filed after the applickble ume period has cxpxred 'eXCEpt upon
petition and 'a detcrmmahnn by the- edministrative low Judge of good
cause, In determining good cause, the administrative law Judge shall-con-
sider the necessity nnd redson(s) for the pcuuon, the diligénce of lack of
diligence of thcpcnn oning party. whether the granting of the pe.ttuon will

delay commencement of the hearing on the.date set, and the possible

. prejudice of the action to any party,

{2) The party réguesting discovery shall have a right 1o file a wrinen
answer to the petition with the administrative law judge and served on the
petitioner within 5 calendar days of the service of the petilion to guash
and/or for a protective order.

(3)(A) Unless otherwise slipulated by the parhes and as provided by
this sectian, the administrative law judge shall review the petition and
any response and issug o decision granting or denying the petition within
20 colender dnys after the filing of the petition.

(B} The administrative law judge shall have the discretion to continue
any ewdenLInry heunng or to conduct the heurlng prior to Lthe i lssuance of
a decision on the petition.

(C) Whre the matter sought to be discovered is'in the possession, cus-
tody, or contraih of the responding party and the responding party asserts
that the matter is not a discoverable matter under Séction 57.2, or is privi-
leged or nthemnse exeript from disclosure, the administrative 1aw judge
may order ludged with himn or her.matiers thal are provided in Section
9135(b) of the Evidence Code and shall examine the matters inaccordance
with the provisions thereof.

(c) A ruimg of the administrative law Judge concemmg n pcmmn o
quash o fora protectwe order is subjecl to review. in the- samig fianner
and 1o the snme exient as the Board's final decision in tie proceedifig,
Any party nggrieved by the decision of the administrative law Judge con-

" cerminga petifion (o guash the producuun G sviderics! ﬂndlor for a protec-

live order may, wnh:n 30 calendar days of. the service of thc decision, file
a peutmn to q:msh anil/or for protective drder in the superior court for the
county in which the administritive hearing will be he.ld orin lhc county
in which tHé headquar:ers of the appointing fower s lccmcd A.paity ap-
pl ying for jiditial relief from the detision of the Board or, the ndrmmstm-
tive law judge concerning any disputed discovery issue shnll give notice
to the Board and all othar parties to the action. The notice may be either
oral at the limg of the administrative law judge’s demsmn. ar-written at
the same timé application:is. mnde«fur judicial rchef

NOTE: Avthoriry cited: Sections 18701-and 18214, Govcmm:.nt Cod=.Reference;
Section 87164, Education. Codc..Sccnun 915, Evidence Code; nid Seciions
B347.8, 18670, 18671 18672, I86721 18673 18675 19633 and, 19700—19706
Guvcrnmanl Codc .

i H[S‘I‘DRY

1. New section ﬁ]cd 8-12-2002; operative B=12 2{50" Subrmuad io OAL fur
prinfing.only pursunm to Government Code section 182]4 (Register 2002, No,
33).

Amendmcn: of s:ctmn ond Not filed 2-28-2006; op:mn Ve 2-28—2006 Ex:
empt from the Administmtive Procedure Act putsuant to section 18211 of the
Government Code and submitisd ro the Office of Administrative Law fer filing
wnth the Sccr:u:uy of Stote and publmuuon inlhe California Code of Regoldfions
pursuam lu sccnun 182I4 of lhc Guvcmmcm Code (ch:lstcr 2006, No, 9)

§ 60. Definition and Purpose.

Mediation:refers to n process whereby a neutral tthd person called a
Mediator acts to encourage and facﬂ:mtc. the resoluugn of a dispute be-
tween two or morg parties. Itis a voluntary, informal and nonadversarial
pracess-with the objective of helping the disputing parties reach a mutual-
ly acceépinble written egreement, In mediation, decision mnk.mg agthar-
ity rests with the-perties, not the Mediatar. The role, of the Medlator in-
cludes, but-is not-imited-to, asmstmg the pumes in 1denutymg issues, -

-fostering joint prublem.su]vmg, and exploring resolution alternatives.

The purpose of the State Personnel Board's State Employee Mediation
Program'{SEMP} is to provide an efficient; inexpensive, non-adversarial
alternative to managing or resulvmg disputes that occur within the work-
place, without diminishing the rights of any party to the mediation to sub-
sequently address the issue(s) in a- more treditional administrative, judi-
cial, or other forum.

NOTE: Authority cited: Section 18701, Govermmment Code. Reference: Section
11420.20, Govcmmcnt Code.
HisTORY

1. New section filed 4-4-2002; operatjve 4-4~2002. Submittéd to OAL for pnm-
ing only pursuant o Government Code section 18214 (Ileglstcr 2002, No. 14).
For prior history, see Register 50, No. 22,

§ 60.1. Excluswlty
The model regulations related to altenative dispute resolution imple-
mented by the Office of Administrative Hearings (1 Cal. Code Regs.,
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{ SENATE RULES COMMITTEE | BB €47]
iOffice of Senate Floor Analyses |
11020 N Street, Sulte 524 |
] (916) 445-6614 Fax: (91e6)

[327-4478 I

THIRD READING

Bill No: AB 647

RAuthor: Horton (D)
Amenced: 8/27/01 in Senate
Vote: 21

SENATE PUBLIC EMP. & RET. COMMITTEE : 5-0, 7/9/01
AYES: Soto, Haynes, Karnette, 0Oller, Romero

SENATE APPROPRIATICONS COMMITTEE : 10-0, B/20/01
AYES: Alpert, Battin, Bowen, Burton, Escutla, Karnette,
@ McPherson, Murray, Perata, Poochigian

ASSEMBLY FLOOR : 77-0, 6/7/01 - See last page for vote

SUBJECT _ : Reporting by Community College Employees of
Improper '
Governmental Activities Act

_SOURCE _ : Faculty Association of California Community
Colleges
California Teachers Association

DIGEST : ~ This bill expands provisions of the Reporting by
Community College Employees of Improper Governmental
Activities Act to authorize community college employees to
file retaliation complaints with the State Perscnnel Board.

Senate Floor Amendments of B8/27/01 clarify that (1) the
existing provisions that allow the State Personnel Board
{SPB) to bill state agencies for hearings conducted on
whistleblower cases will also apply toc community colleges

CCONTINUED

@®
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Page
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2

for whistleblower hearings that may be conducted pursuant
to this bill, and (2) whistleblower complainants are not
compelled to report incidents to the SPB by this bill
before they take their complaints to a court,

ANALYSIS : Existing law, pursuant to Chapter 531;
Statutes of 2000, provides the Reporting by Public School
Employees of Improper Governmental Activities (Act} and the
Reporting by Community College Employees of Improcper
Governmental Activities Act, which provides protections to
public school empleyees who report improper governmental
activities. : '

1.Allows community college employees to file a written
complaint of reprisal or retaliation for reporting
improper governmental activities with the State Personnel
Board (SPRB). . o

2.Requires SPB to initiate a hearing or investigation
within 10 days of receiwving a written complaint and
requires SPB to complete findings within 60 working days.

3.Provides that if the SPB finds acts of alleged misconduct
by the supervisor or employer, the supervisor or employer
may request a hearing before SPB.

4 .Provides that, if after the hearing, SPB determines that
a vioclation of the Act has occurred, or if no hearing is
requested and SPB has indicated in its findings that a
violation has occurred, SPB may order any appropriate
relief, including reinstatement, back pay, restoration of
lost service credit, and the expunging of any adverse
records of the employee.

5,.Provides that when SPB determines that a supervisocr or
employer has committed a vipolation of the Act, that
information will be entered into their personnel records.

6.Requires SPB to annually submit a report te the Governor
and the Legislature regarding complaints filed, hearings
held, and legal action taken with regard to the Act,

AB 647
. Page
- 3 -
FISCLEL EFFECT Appropriation: No Fiscal Com.: Yes e
Local: ©MNo .

Fiscal Impact (in thousands)

- 234 .
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Maior Provisions 2001-02 2002-03
2003-04 Fund
SPB investigations ~— Unknown, probably less than
5150 -- General
SUPPORT (Verified B/28/01)

California Teachers Association (co-source)

Faculty Association of California Community Colleges
{co-source)

Johan Klehs, Member, State Board of Egualization

California Federation of Teachers

California Independent Public Employees Legislative Council
California School Employees Association

CPPOSITION (Vverified 8/28/01)

Community College League of California
State Department of Finance

ARGUMENTS IN SUPPORT :  BAccording to the author's office:

"Under current law, community college employees are
protected from retaliation for disclosing improper
governmental activity as long as the employee discloses the
improper governmental activity to an official agent.
However, an official agent is defined as a community
college administrater, member of the governing beoard of a
coemmunity college district or the Chancellor of the
California Community Colleges."

ARGUMENTS IN OPPOSITION According to the Community
College League of Califcrnia: .

"The League is opposed to altering the responsibility for
the investigation and complaints from local law enforcement
agencies and employers to the State Perscnnel Board. The
League is cpposed to establishing matters of local

AB 647
Page

community college emplcoyees under the auspice of the SPE,
and must raise serious governance issues with this
proposal. Furthermore, the bill singles out community
college employees for this application, and disregards the
original law, which dealt with public school and community
college employees. If changes to the investigation process
are necessary, then the application should be imposed on
both school employees and community colleges to fulfill the
original intent of AB 2472 (Chapter 531, Statutes of 2000)
to ensure consistency of practice for employees of local

' , 235
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education agencies."”

ASSEMBLY FLOCR H

AYES: BRanestad, Alquist, Aroner, Ashburn, Bates, Bogh,
Briggs, Calderon, Bill Campbell, John Campbell,
Canciamilla, Cardenas, Cardoza, Cedille, Chan, Chavez,
Chu, Cohn, Corbett, Correa, Cox, Daucher, Diaz,
Dickerson, Dutra, Firebaugh, Florez, Frommer, Goldberg,
Harman, Havice, Hollingsworth, Horton, Jackson, Keeley,
Kehoe, Kelley; Koretz, lLa Suer, Lleach, Leonard, Leslie,
Liu, Longville, Lowenthal, Maddox, Maldonado, Matthews,
Migden, Mountjoy, Nakano, Naticn, Negrete MclLeod,
Oropeza, Robert Pacheco, Rod Pacheco, Pavley, Pescetti,
Reyes, Richman, Runner, Salinas, Shelley, Simitian,
Steinberg, Strickland, Strom-Martin, Thomson, Vargas,
Washington, Wayne, Wesson, Wiggins, Wright, Wyland,
Wyman, Hertzberg ‘

TSM:cm  B8/28/01 Senate Floor Analyses

SUPPORT/OPPOSITION: SEE ABOVE

o A END * %k *
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228 Cal App.3d 1117
228 Cal. App.3d 1117, 279 Cal.Rptr. 453, 6 IER Cases
(Cite as: 228 Cal.App.3d 1117)

>
Collier v. Superior Court (MCA, Inc.)
Cal.App 2.Dist.
GEORGE A. COLLIER, Petitioner,
v,
THE SUPERIOR COURT OF LOS ANGELES
CQUNTY, Respondent; MCA, INC,, et al., Real
Parties in Interest.
No. B50670.
Court-of Appeil, Second District, Division 4,
: California.
Mar. 26,1991,

SUMMARY

The former employee of a record manufacturer
broughi an action against the manufacturer for
wrongfu! termination in viplation of public pdlicy,
breach of the covenant of good faith and fair dealing,
and breach of an implied confract. Plaintiff alieged
that he was terminated in retaliation for checking on,
trying to prevent, and reporting to defendant possible
illegal conduct (bribery and kickbacks, tax evasion,
drug trafficking, money laundering, and vioiations of
the federal antitrust laws) by other employees.
Defendant demured to the cause of action for
. wrongful fermination in violation of public policy,
and the trial court sustained the demwrer without
Jeave to amend. Plaintiff petitioned for writ relief.
(Superior Court of Los Angeles County, No. NCC
26960B, Stephen E. O'Neil, Judge.)

The Court of Appeal issued a writ of mandate
directing the trial court to set aside its order
sustaining the demurrer and to issue a new and
different order overruling the demurrer. The court
heid that plaintiffs report served not only the
interests of his employer, but also the public interest
in deterring crime and the interests of innocent
persons (recording artists, state and federal tax
authorities, and record retailers) who stood to suffer
specific harm from suspected illegal conduct. The
court held that retaliation by an employer when an
employee seeks to further the well- established public
policy ageinst crime in the workplace seriously
impairs the public interest, even when the employee
is not coerced to participate or restrained from
exercising a fundamental right, (Opinion by Epstein,

526

EXHIBIT G

Page 1

J., with George, Acting P. I, and Goertzen, J,,
concurring,.)

HEADNOTES

Classified to California Digest of Official Reports

. (1) Mandamus and Prohibition § 35--Mandamus--To

Courts and Court Officers-- Pleading--Scope of
Review of Trial Court's Sustaining of Demurrer,

In & proceeding for & writ-of mandate challenging a
trial court order sustaining a demurrer without leave
to amend, the court must assume the truth of all
properly pleaded material allegations of the
complaint ip evaluating the validity of the trial court's
action. The court does not. decide whether the
petitioner will be: able to prove the allegations, nor
does it consider the possible difficulty in making
such proof; the court considers only whether he has
alleged facts showing an entitlement to some relief.

(2) Employer and Employee § 9-Actions for
Wrongful Discharge--Public Policy Limits on Right
to Discharge At Will.

Although under Lab. Code, § 29232, an employment
contract of indefinite duration is generally terminable
at the will of either party, an employer's traditional
right to discharge an at-will employee is- subject to
limits imposed by public policy, since otherwise the
threat of discharge could be used to coerce
emplovees into committing crimes, concealing
wrongdoing, or taking other action harmful to the
public weal. Thus, .a tort action for wrongful
discharge may lie where the termination violates a
fundamental public policy. The employer cannot
condition employment upon required participation in
unlawful conduct by the employee, and a discharge
based on an employee's refusal to engage in such
conduct may give rise to a tort action for wrongful
discharge. A public policy basis for a wrongful
discharge action also has been recognized where an
employee i3 discharged after complaining to his .or
her employer about working conditions or practices
that the employee reasonably believes to be unsafe.
{Modern status of rule that employer may discharge
at-will employee for any reason, note, 12 A.L.R.4th
544, See also CalJur.3d (Rev), Employer and
Employee, § 63; 2 Witkin, Summary of Cal, Law
(9th ed. 1987) Agency, § 169.]

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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(3a, 3b) Employer and Employee § 9.2--Actions for
Wrongful  Discharge—  Pleading--Discharge in
Retaliation for Reporting to Employer Cr:mes of
" Other Employees.
In an action against a record manufacturer by a
former employes alleging that he was términated in
retaliation for reporting to defendant suspected illegal
- conduct by other employees, the trial court erred in
sustaining without leave to amend defendant's
demurrer to plaintiff's ‘cause of action for wrongful
termination in violation of public policy. The
suspected illegal activity involved bribery and
kickbacks; tax‘evasion, drug trafficking, money
laundering, ‘and violations of the federal -antitrust
laws. Plaintiffs report, therefore, served not only ‘the
interests of his employer, but also the public interest
in- deterring crime and the imterests of innocent
persons (recording artists, state and federal tax
authorities; and record retailers) who stood to suffer
specific 'hdrm from the 'suspected illegal conduct.
Retaliatiori ‘by an employer when an employee seeks
to further the well-established public policy against
crime in-the workplace seriously impairs the public
interest, even when“the employee is not coerced to
participate or restrained from exercising =&
fundamental nght

() Employer and Employee § S~ Acilons for
Wrangful Discharge--Public Policy Limits on Right
to Discharge At Will-- Whistle-blowing” Statute..
Lab, “Code, '§ 1102.5, subd. (b), which prohibits
einployer retaliation against an employee who reports
a” reasonably suspected violation of the law to a
“government or law -enforcement apency, reflects the
broad public policy interest in encouraging
workplace “ whistle-blowers,” who may without fear
of rétaliation report concerns regarding an employer's
iliegal conduct. This public policy is the modemn day
equivalent of the long- established duty of the
citizenry to bring to public attention the doings of a
lawbreaker.

COUNSEL

Michael S. Duberchin for Petitioner.

No appearance for Respondent.

Rosenfeld, Meyer & Susman, Allison Weiner Fechter
and Walter 8. Weiss for Real Parties in Interest.
EPSTEIN, J.

In this case we conclude that an employee who is
terminated in retaliation for reporting to his or her
employer reasonably suspected *1120 illegal conduct
by other employees that harms the public as well as
the employer, has a cause of action for wrongful

Page 2

discharge. ™!

FN1 The parties have not raised and we do
not consider any issues with respect to
application of the exclusive remedy
provisions of the workers' compensation act
to a cause of action for wrongful discharge,
(See Shoemaker v. Myers (1990) 52 Cal.3d |
[276 Cal Rptr. 303, 801 P.2d 10541.)

Factua! and Procedural Summary

{1) Because this case challenges the sustaining of a
demurrer without leave to amend, * we must, under
established principles, assume the truth of all
properly pleaded material allegations of the
complaint in evaluating the validity of the trial court's
action.” (Fameny v. Atlantic Richfield Co. {1980) 27
Cal.3d 167, 170 [164 Cal.Rptr. 839, 610 P.2d 1330, 9

AJL.R.4th 314]) At this pleading stage, we do not
decide whether petitioner will be able to prove the
allcgat:ons nor do we consider the possible difficulty
in meking such proof, we consider only whether he
has .alleged facts showing.an entitlement to some
relief. (See Nagy v. Nogy (1989) 210 CalApp.3d
1262, 1267-1268 [258 Cal.Rptr. 7871.).

According to the th1rd amended complamt, petitioner
George Collier worked for respondent MCA, Inc., for
10 years, rising to the position of West Coast regmnal
manager. MCA, Inc,, is in the business of producing,
marketing and. selling phonograph records and other
recorded products: Appellant's office was located at
MCA's Sun Valley distribution center. From that
location, MCA shipped phonograph records and other
recorded products, at no cost to the recipients, for
promotional purposes. These products were known as

_“ cleans” because they were not marked with any

notation limiting them to nonsale or promational
purposes -only. “ Cleans” had a definite monetary
value to & .recipient who chose to ignore their
promaotional purposs, since they could be sold in the
retail market or returned to MCA for credit, either
choice resulting in profit to the recipient, who had
received the products without charge.

The complaint further alleges that in early 1984,
Collier became suspicious of criminal conduct when
ke noticed that certain recipients of large quantities of
“ cleans” did not ordinarily hendle that type of
product. He therefore required that shipping
personnel give him copies of all documentation for
shipping “ cleans” ordered by certain MCA vice-

© 2007 Thomson/West. No Claim to Qrig’. 1.8, Govt. Works.
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presidents, He also reported his suspicions to higher
management on at least three occastons between
April 10 and May 30, 1984. On June 8, 1984, Collier
was fired, purportedly for failing to perform his job
adequately, He tlaims that this reason was pretextual
and that he actually was terminated in retdliation
*1121 for checking on, trying to prevent, and
reporting pcssible illegal conduct to MCA officials.

Collier brought an action against"MCA, Inc. In his
third amended complaint, the charging pleading, he
asserts three causes of action: (1) wrengtful
termination in violation of public policy; (2) breach
of the covenant of good falth‘and fair dealing; and (3)
breach of implied contract MCA demurred to the
first cause of action, argumg that under Foley v.
Interactive Data Corp. (1988) 47 Calld 654 [254
CalRptr. 211, 765 P.2d 373], a plaintiff cannot state
a cause of action for wrongful termination based on
reporting a feliow employee § 11]egal conduect to his or
~+her employer. The trial court sustained the demiurrer
" to the first cause of action without leave to emend.

Collier filed a petition for writ of mendate, séeKing
an order vacating the trial court's ruling sistaining the
demurrer without ledve to amend. We issued ap
alternative writ, and now grant the relief sought.

Discussion

#(2) Although an’ employment contract of indefinite
“duration is generally terminable at the will of either
party (Lab. Code, § 2922), for several decades our
colirts have recognized that an employcrs traditional
right to discharge an at-will employee is  siibjéct to
limits imposed by pub]lc pohcy, since otherwise the
threat of “discharge could be used to coerce
employees into committing crimes, ' concealing
wrongdoing, or taking other action harmfui to the
public weal.” (Foley v. [Interactive Data Corp.,
supra, 47 Calld 654, 665.) Thus a tort action for
wrongfu] discharge may lie whete the termination
violates 2 fundamental public policy. (Zarienv_v.
Atlantic Richfield Co., supra, 27 Cal.3d 167, 176)

In Tameny, the plaintiff alleged that he was
terminated for refusing to engage in price ﬁxmg in
vm]atmn of the Shérman Antitrust ‘Act (15 US.C. 81

et sed. ) and the Cartwright Act (Bus. & Prof. Code, §
16720 et seq.). The Supreme Court held that “ the
employer cannot condition employment upon
required participation in unlawful conduct by the
employee™ and that a discharge based on an
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emplovee's refusal to engage in such conduct may
give rise to & tort action for wrongful discharge. (27
Cal3d at p. 178.) This holding was premised upon
the fundamental public policies embodied in
California's penal statutes. (/d. at p. 176.)

A public policy basis for a wrongful discharge action
also has been recognized where an employee is
discharged afier complaining to his or her employer
about working conditions or practices which the
employee reasonably believes to- be umsafe. In
*1122Hentzél v. Singer Co. (1982) 138 Cal.App.3d .
260,298 [188 Cal Rptr. 158, 35 A1 Rith 10151, the
cotirt noted an empleyer's statutory -duty under Labor
Code "séciion 6400 et seq. to provide a safe and
healthful work environmert and to aveid hazardous
conditions, and explained: “ Achievement of the
statutory objective-a safe “and healthy -woiking
environment for all employees-requires that
employees be free to call theif employer's attention to
such-conditions, so that the émployer can be made
aware of their existence, and given cpporturnity to
correct’ them if correction is' needed. The public
policy thus implicated extends béyond the questionof
faimess to the particular employee; it concerns
protection of employess against retaliatory dismissal
for conduct which, irt light of the statutes, deserves to
be encouraged, rather than inhibited.” - - '

The California Supreme Court further defined ‘the
public policy exception to the at-will employment
doctrine in Folev v. fnterdctive Data Corp., supra, 47
Cal.3d 654, In that case, the plaintiff alleged that he
was discharged after reporting to his employer that
his newly hired supervisor was currently under
investigation by the Federal Bureau of Investigation
for émbézzlement from the -supervisor's “former
emplover. The court found this conduct did not
implicate any basic public policy: * When the duty of
ad employee to disclose information to his employer
serves only the private interest of the employer, the
rationale underlying the Tameny cause of action is
not implicated.” (47 Cal3d at pp. 670-671, fn,

- omitted:) The court distinguished earlier case law,

explaining: * Past decisions recognizing a tort action
for discharge in violation of public policy seek to
protect the public, by protecting the employee who
refuses to commit a crime (Tameny, supra; 27 Cal.3d
167. Petermarn, supra, 174 Cal.App.2d 184 [344
P.2d 25]), who reports ctiminal activity to proper
authorities (Garibaldi v. Lucky Feood Stores, Inc. (9th
Cir. 1984) 726 F2d 1367, 1374; Palmoateer v.
International Harvester Co., supra, 42] N.E.2d 876
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879-880), or who discloses other illegal, unethical, or
unsafe practices (Hentze! v. Singer Co. (1982) 138
Cal.App.3d 290 [188 Cal Rptr.
1015] [working conditions hazardous to employees]).
No equivalent public interest bars the discharge of
the present plaintiff.” (47 Caj.3d at p. 670.)

(32) The case before us involves public policy
implications not presented in Foley. The plaintiff in
Foley merely reperted that another employee was
being investigated for possible past criminal conduct
at a previous job. His action served only the interest
of his empioyer The petitioner in_ thls case reported
his, susplcmn that other employees were currently
engaged in illegal. conduct at the.job, specifically
conduct which may have violated laws against
bribery and  kickbacks (Pen.. Code. § 641.3);
embezzlement (Pen. Code, § 504); tax evasion (Rev.

159, 35 AL.R4th
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enforcement agency, reflects the broad public policy
interest in encauraging workplace * whistleblowers,”
who may without fear of retaliation report concerns
regarding an employer's illegal conduct. This public
policy is the modem day equivalent of the long-
established duty .of the citizenry to bring to public
attention the doings of a lawbreaker. (See Comment,
Protecting the Private Sector at Will Employee Fho
* Blows- the Whistle” : A Cause of Action Based
Upon Determinants of Public Policy (1977) 1977
Wis. L. Rev. 777.) Even though the statute addresses
employee reports to public agencies rather than 1o the
employer and thus does not provide direct protection
to petitioner in this case; it does evince a strong
public interest in encouraging employee reports of
iliegal activity in the workplace. (See Verduzco v.
General Dynamics, Convair Div. (S.D.Cal. 19%0) 742
F.Supp. 559, 562.)

& Tax..Code, § 7152; 26. U.S5.C. §8§ 7201, 7202); and
possibly even drug trafficking and. money-laundering.
It is also *1123 inferable from the pleading that the
suspect conduct amounted to differential. pricing, a
form.of price discrimination that violates federal anti-
trust .lews- (45 U.8.C. 88 1, 13). Petitioner's report
served not only the interests of his.employer, but also
the public interest-in deterring crime and, as we next
discuss, the interests. of innocent persons who stood
to suffer specific harm .from the - suspected illegal
conduct. His report, then, was a disclosure of *
illegal, unethical or unsafe practices” which has been
recognized in California as supporting.a tort action
for wrongful discharge in violation of public pelicy.
(Foley v. Interactive. Data Corp., supra, 47 Cal.3d at
p. 670.) :

It is-not just a financial loss to the employer that
resulted from the alleged wrongdoing. Petitioner also
alleges that MCA recording artists were deprived of
royalty .payments for the.improperly. distributed
products, and that state and .federal tax autharities
were deprived of appropriate tax revenues for. “
cleans™ that were improperly sold. In addition,
retailers who had to pay for the MCA products that
others received without charge allegedly suffered a
competitive disadvantage in pricing these same
products. .The circle of harm resulting from the
alleged wrongdoing encompassed far more than the
purely private interest of petitioner's employer.

(4) Labor Code seetion 1102.5, subdivision (b),
which prohibits. employer retaliation ageinst an
employee who teports a reasonably suspected
violation of the law to a government or law

If publlc pollcy were stnctly circumscribed by this
statute to provide protection from retaliation cmly
where employees report their reasonable susplcmns
directly to a public agency, a very practical interest in
self preservation could deter employees from taking
any action regarding. reasonably founded suspicions
of criminal conduct by, coworkers. , Under that
circumstance, an employee who rapqrts his or her
suspicions to the employer would risk termination or
other workplace retaliation. If this employee %1124
makes a report directly to a law enforcement agency,
the employee would be protected from termination or
other retahatmn by the employer under Labor Code
section 1102.5, but would face an obvious disruption
of his or her relationship with the employer, who
would be in the unfortunate, position of responding, to

. a public agency. w1thout first having had an

opportunity to, deal’ mtemally with the suspected
problem. These discouraging options would lsave the
employee with only one truly safe course: do nothing
at all.

The situation is no better for the responsible
cmployer who would be dcpnved of information
which may be vital to the lawful operation of the
worlplace unless and until the employee deems the
problem serious enpugh to wearrant a report directly
to a law enforcement agency. Clearly, the
fundamental public interest in a workplace free from
iliggal practmes would not be served by this result.

(3b) Where, as here and in Tameny, the alleged
misconduct involves violations of the antitrust laws,
the public interest in encouraging an employee to
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report the violation is even clearer. Antitrust laws

provide for both criminal prosecution and civil
liability. (See, e.g., 15 U.S.C._§§ 1, 4, 13a) In Blie
Shield of Virginia v. McCready (1982) 457 U.S. 463,
472 [73 1.Ed.2d 149. 156, 102 S.Ct 2540], the
United States Supreme Court noted the broad scope
of citizen .enforcement of the antitrust laws, quoting
with emphasis the language of section 4 of the
Clayton Act, which provides a treble-damages
remedy to * '[a]ny person who shall be injured in his
business or property by reason of anything forbidden
in the antitrust laws,' (15 U.S.C. § 15, emphasis
added).” The court pointed to the lack of restrictive
language” in that section, explaining that it * reflects
Congress' 'expansive remedial purpose' in enacting §
4. Congress sought to create ‘a private enforcement
mechanistn thét -would- deter violators and deprive
them of the fruits of their illegal actions, and would
provide -ample compensationto the victims of
antitrust'  violations. -fCitations:] As we have
recognized, '[Jthe statute does not confine iis
protection to consumers, or to purchasers, or to
competilors, or to sellers: The Act is
comprehensive in its terms and -coverage, protecting
all who are made victims of the forbidden practices
by whomever they may be perpewated.' [Citation.]”
{457 U.S. at.p. 472 [73 L.Ed.2d atp. 156].)

The public nature of the interest at stake in this case
becomes- apparent under the hypothetical test
suggested in the margin of the Fofey decision. (47
Cal.3d at-p. 670, fin. 12) In explaining why there was
no public interest in the case béfore it, the coutt noted
that if an employer and employee expressly agreed
that the employee had no obligation to, and should
not, inform the employer of any adverse information
the "emiployee leamed aboit *1125 a fellow
emplovee's background, nothing in the state's public
policy - would render such an agreement void. The
court observed: * Because here the -employer and
employee could have agreed that the employee had
no duty to disclose such information, it cannot be
said that an employer, in discharging an employee on
this basis, violates a fundamental duty imposed on all
employers for the protection of the public interest.”
{47 Cal3d at p. 671. fn, 12.) This is because the
adverse information in Folep served only the
employer's interest, not the public's interest, and thus
there was no ‘public interest at stake in preventing:
such report.

That is a critical distinction between the facts alleged
in Fofey and those in this case. As we have seen, the

526
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burden of suspected misconduct in this case was not
confined to the interests of the employer alone. An
agreement prohibiting an employee from informing -
anyone in the employer's organization about
reasonably based suspicions of ongoing criminal
conduct by coworkers would be a disservice not only
to the employer's interests, but also to the interests of
the public and would therefore present serious public
policy concerns not present in Foley.,

FN2 We do not address intérnal policies that
an employer might establish designating
particular personnel within the organization
to receive reports from employees regarding
suspected  criminal activity. Such
arrangements do not prohibit an employes
frem making a report, but simply regulate
the method for reporting.

The Hentzel decision, cited with approval in foiey,
provides a useful illustration. In that case, an
employee protested what he considered to be
hazardous working -conditions caused by other
employees smoking in the workplace. He was
terminated and brought an action for wrongful
discharpe, claiming that -his termination was in
reteliation for his complaints .about working
conditions. The Hentze! court held that on those facts,
the employee had a viable cause of .action -for
wrongfi] termination because the discharge in
retaliation for his report implicated the public policy
Interest in a safe and healthy working environment
Tor employees. Here, the public interest is in a-lawful,
not criminal, business operation. Attainment of this
objective regilires that an emplioyee be free to call his
or her employer's-attention to-illegal-practices, so that
the employer may prevent crimes from being
committed -by wmisuse of its products: by its
employees. (See Hentzel v. Singer Co., supra. 138
Cal.App.3d atp. 298)

We recognize that a contrary result was reached in a
decision by the Fourth District in American
Computer Corp. v. Superior Court (1989) 213
Cal.App.3d 664 [261 Cal.Rptr. 796]. We find that
case factually distinguishable; and further observe
that one of the principles upon which it was based is
no longer tenable in light of a recent decision by the
California Supreme Court. *1126

In American Computer, the employee told his
employer that he believed certain individuals were
receiving consulting fees without. rendering any
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services to the company. The employee was told not’

to concern himself with the consulting fees, and soon
after that he was fired. Emphasizing that the
employee had not been ordered to embezzle from the
company and was not being punished for reporting
criminal activity to law enforcement, the court
concluded that no interest other than the employer's
was served by the-employee's report to his superiors.
It therefore held that the employee had not alleged a
discharge in violation of public policy within the
requirements of Foley, (213 Cal.App.3d at p. 668.)

Looking first at the factual distinction, we note that
the victim of the wrongdoing reported in American
Computer was the employer itself, not other members
of the public. The wrongdoing alleged in this case,
which Collier believed violated federal antitrust laws
and California laws prohibiting bribery and

kickbacks, affected members of the public including -

recording artists; record retailers, and tax authorities,
as well as the employer,

The court in American Computer focused -on . the
absence of the employer's attempt to coerce the
employee to engage in criminal conduct ‘and the
sbsence of a direct violation of a statute protecting
the employee's rights. (American Computer -Corp.:v.
Superior Court,_supra,'213.Cal.App.3d &t p.-668.) In
Rojo v. Kliger (1890) 52 Cal.3d .65 [276 Cal.Rptr.
130, 801 P.2d 373]; our Supreme Court rejected a
similar argument ‘in the .context of a wrongful
discharge action based on sex discrimination. 1t had
been argued that Tameny claims should be-limited to
situations where the employer coerces an employee
to commit -an act that violates public policy, or
restrains an employee from exercising a fundamental
right, privilege or obligation. The court held that the
discharge of an-employee because of her resistance
and objection to sexual harassment contravened a
fundamental and substantial public policy. * In light
of our conclusion, we reject defendant's argument
that Tameny claims should be limited to situations
where,-as a condition of employment, the employer
‘coerces' an employee to commit an act that violates
public policy, or ‘restrains' an employee from
exercising &  fundamental- right, privilege or
obligation. The contention is without merit. Although
decided in the factual contexts of coercion {(Tameny,
sypra, 27 Cal.3d 167) and restraint (Foley, suprg, 47
" Cal3d 654), neither Tameny nor Foley excludes
wrongful discharge claims based solely on sex
discrimination or sexual harassment. Te the contrary,
the cases strongly imply that an action for wrongful

Page 6

discharge will lie when, as here, the basis of the
discharge contravenes a fundamental public policy.”
(Rojo v. Kliger,_supra, 52 Cal.3d atp. 91.)

In Rojo, supra, the court recognized & * fundamental
public interest in a workplace free from the
pernicious influence of sexism.” 8o long as such
*1127 sexism exists, “ we are all demeaned,” (52
Caeldd at p. 90, italics in the original.) The
fundamental public interest in a workplace free from
crime is no less compelling. The public policy of this
state against crime in the workplace is reflected in-the
Penal Code sections declaring unlawful the acts of
embezzlement (Pen. Code, § 504) and commercial
bribery (Pen. Code. § 641.3), and in the .federal
antitrust laws. (See Tameny v. Atlantic Richfield Co.,
supra, 27 .Cal3d at p. 173.) Retaliation by . an
employer when an employee seeks to further this
well-established public policy by responsibly
reporting suspicions of . illegal conduct to the
employer seriously impairs the public interest, even
though the employee is not coerced to participate or
restrained from exercising a fundamental right. The
absence of such coercion and restraint does not defeat
a legal action for wrongful termination. (See Rojo v.
Kliger, supra, 52 Cal:3d atp. 91) .

Disposition

Mandate shall issue directing the respondent court to
set aside its order sustaining the demurrer to
petitioner's- first cause of action, and to issue a new
and .different order. overruling the demurrer.to that
cause of action.

George, Acting P. I., and Goertzen, l., concurred.
The petition of real parties in interest for review hy
the Supreme Court was denied June 27, 1991, *1128

Cal.App.2.Dist.

Collier v. Superior Court

228 CalApp.3d 1117, 279 CalRptr. 453, 6 IER
Cases 526
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P .
Estate of DENIS H., GRISWOLD, Deceased.
NORMA B. DONER-GRISWOLD, Petitioner and
Respondent, v. FRANCIS V. SEE, Objector and
Appeilant.
Cal. 2001.
Estate of DEN1S H. GR_ISWOLD Deceased,
NORMA B. DONER-GRISWOCLD, Petitioner and
Respondent,
v,
FRANCIS V. SEE, Objector and Appellant.
No. S087881.

Supreme Court 6f California
June 21, 2001,

SUMMARY

After an individual died intestate, his wife, as
administrator of the estate, filed a petition for final
distribution. Based on a 1941 judgment in a basterdy
proceeding in Ohio, in which the decedent's
biological father had confessed patemity, an heir
finder who had obtained an assignment of partial
interest in"the estate from the decedént's half siblings
filed objections. The biological father had died before
the decedent, leaving two children from his
siibsequent marriage, The father had never told his
silbsequent children about the decedent, but he had
paid court-ordered child support for the decedent
until he ‘was 18 years old. Thé probate court denied
the heir finder's petition to determine entitlement,
finding that he had not demonstrated that thefathér
was the decedent's natural parent pursuant to Prob,
Code, § 6453, or that the father had acknowledged
the decedent as his child pufsuant to Prob. Code, §
6452, which bérs a natural parent or a relative of that
parent from inheriting through a child born out of
" wedlock on the basis of the parent/child relationship
unléss the parent or relative-acknowledged the ‘child
and contributed to the support or care of the child.
(Superior Court of Santa Barbara County, No.
B216236, Thomas Pearce Anderle; Judge.) The Couirt
of Appeal, Second Dist., Div. Six, No. B128933,
reversed. :

The Supreme Court affirmed the judgment of the
- Court of Appeal. The court-held that, since the father
had acknowledged the decédent as his child and

contributed to his support, the decedent's half siblings
were not subject to the restrictions of Prob. Code. §
6452. Although no statutery definition of ”
acknowledge” appears in Prob. Code, § 6452, the
word's common meaning is: to admit to be true-or as’
stated; to confess. Since the. decedent's father had
confessed paternity in the 1941 bastardy proceeding,
be had acknowledged the decedent under the plain
terms of the statute. The court also held that the 1541
Ohio judgment. established the decedent's biological
father as his natural parent for purposes of intestate
succession under-Prob. Code, § 6453, subd. (b). Since
the identical issue was presented both in the Ohio
proceeding and in this California proceeding, the
Ohio proceeding bound the parties in this proceeding,
(Opinion by Baxter, J.; with George, C. 1., Kennard,
Werdegar, and Chin, JJ., concuwrring, Concurring
opinien by Brown, J. (see p. 925).)

HEADNOTES

Classified to California Digest of Official Reports

(ia, 1b, 1, 1d) Parent and Child § 18—~Parentage of
Children-- Inheritance Rights--Parent's
Acknowledgement of Child Bom Out of
Wedlock:Descent and Distribution § 3--Persons Who
Take--Half Siblings of Decedent. .

In a proceeding to determine entitlement to an
intestate estate, the trial court erred in finding that the
half siblings of the decedent were preciuded by Prob. -

Code. § 6452, from sharing in the intestate, es_tat A

Section 6452 bars a natural parent:or arelative of that

perent- from inheriting through a child born:out- ‘of
wedlock unless the parent or relative acknowledged
the child and contributed to that child's support or
care. The decedent's biological father had paid court-
ordered child support for the decedent until he was 18
years old. Although no statutory definition of ™
acknowledge™  appears In § 6452, the words
common meaning is: to admit to be true or as stated;
to confess. Since the decedent's father had appeared
in a 1941 bastardy proceeding in another state, where
he confessed paternity, he had acknowledged the
decedent -under the plain:terms of § 6452, Further,
even though- the father had not had contact with the
decedent and had not told-his other children about
him, the record -disclosed no evidence that he
disavowed paternity to anyone with knowledge of the
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circumstances. Neither the language nor the history
of § 6452 evinces a clear intent to make inheritance
contingent upon the decedent's awareness of the
relatives who claim an inheritance right.

[See 12 Witkin, Summary of Cal. Law (9th ed. 1990)
Wills and Probate, §§ 153, 1534, 153B.]

(2) Statutes §  29--Construction--Language--
Legislative Intent. :

In statutory construction ‘cases, a court's fundamental
task is 1o ascertain the intent of the lawmakers so as
to effectuate the purpose of the statute. A court
begins by examining the. statutory language giving
the 'words their usual and ordinary mesning. If the
terms of the statute are unambiguous, the court
presumes the lawmakers meant what they said, and
the plain meaning of the language governs. If there is
ambiguity, however, the court may then fock to
extrinsic sources, including the ostensible ohjects to
be achieved and the legislative history. In such cases,
the court selects the construction that comports most
ciosely with the apparent intent of the Legislature,
with a view to promoting rather than defeating the
general - purpose of the statute, and avoids an

interpretation  that would lead to absurd
CONSeqUences.
(3) Statutes § 46-—Construction--Presumptions--

Legislative Intent--Judicial Construction of Certain
Language.

When legislation has been judicially construed and a
subsequent- statute on the same or an analogous
subject uses identical or substantially -similar
lenguage, *a court may presume that the Legislature
intended - the ‘same construction, unless e contrary
intent clearly appears?

(4) Swatutes § 20-Construction--Judicial Function,
A court may not, under the guise of interpretaticn,
insert qualifying provisions not included in a statute.

S5a, 5b) Parent and Child "§ 18—Parentage of
Children--Inheritance  Rights—Determination  of
Natural Parent of Child Bom Out of
" Wedloci:Descent and Distribution § 3--Persons Who
Take--Half Siblings of Decedent.
in a proceeding: to determine entitlement to an
intestate estate, the trial court erred in finding that the
half siblings. of the decedent, who had been born out
of wedlock, were precluded by Prob. Code, § 6453
(only * natural parent* or relative can inherit through
intestate child), from -sharing in the intestate estate.

Prob: Code, § 6453, subd. (b), provides that a natural
parent and child relationship may be established

through Fam. Code, § 7630, subd, {¢), if a'court order
declaring paternity was entered during the father's
lifetime. The decedent's father had appedared in a
1941 bastardy proceeding in Ohio, ‘where he
confessed paternity. If a valid judgment of paternity
is rendered in Ohio, it generally is binding on
California courts if Ohio had jurisdiction over the
parties and the subject matter, and the parties were
piven reasonable notice and an opporiunity to be
heard. Since the Ohio bastardy proceeding decided
the identical issue presented in this California
proceeding, the Ohio proceeding bound the parties in
this proceeding. Further, even though the decedent's
mother initiated the bastardy proceeding prior to
adoption of the Uniform Parentage Act, and all
procedural requirements of Fam. Code, § 7630, may
not have been followed, that judgment was still
binding in this proceeding, since the issue
adjudicated was identical to the issue that would have
been presented in an action brought pursuant to the
Uniform Parentage Act.

(6) Judgments § 86-Res.
Estoppel-Nature: of Prior
Conviction on Gullty Plea. .
A trial court in .a civil proceeding may not give
collateral estoppel effect to a criminal convictign
involving the same issues if the conviction resulted
from a guilty. plea. The issue of the defendant's guilt
was not fully litigated in the prior criminal
proceeding; rather, the plea bargain may reflect
nothing more -than a compromise instead of an
ultimate determination of. his or her gullt The
defendant's due process right to a civil hearing thus
outweighs any countervailing need to {imit litigation
or conserve judicial resources.

Judicata--Collateral
Proceeding--Criminal

(7) Descent and Distribution”§ 1--Judicial Function. .
Succession of estates is purely a matter of statutory
regulation, which cannot be changed by the courts.

COUNSEL ‘
Kitchen & Turpin, David C, Turpin; Law Office of
Herb Fox and Herb Fox for Objector and Appellant.
Mulien & Henzell and Lawrence T. Sorensen for
Petitioner and Respondent.

BAXTER, J,

Section 6452 of the Probate Code (all statutory
references are to this code unless otherwise indicated)
bars a ™ natural parent”. or a relative of that parent
from inheriting through.a child bern out of wedlock
on the basis of the parent and child relationship
unless the parent or relative ™ acknowledged the
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child“ and " contributed to the support or the care of
the child.** In this case, we must determine whether
section 6452 precludes the half siblings &f a child
born out of wedlock from sharing in the child's
intestate estate where the record is undisputed that
their father appeared .in_an Ohio court, admitted
paternity of the child, and paid court-ordered child
support until the child was 18 years old. Although the
father and the out-of-wedlock child apparently never
met or communicated, and the half siblings did not
learn of the child's existence until after both the child
and the father died, there is no indication that the
father ever denied paternity or knowledge of the out-
of-wedlock child to persons who weére aware of the
circumstances.

Since succession to estates is purely a matter of
statutory regulation, our resolution of this issue
requires that we ascertain the intent of the lawmakers
-who enacted section 6452. Application of settled
pririciples of statutory *908 construction compels us
“to -conclude, on this uncontroverted record, that
" section 6452 does not bar the half snbhngs from
sharing in the decedent's estate.

Factual and Procedural Background

Dénis H, Griswold died intestate in 1996, survived by
-his wife, Norma B. Doner-Griswald. Doner-Griswold
_petitioned for and received letters of administration

and authority to administer Griswold's modest estate,

consisting entirely of separate property.

In 1998, Doner-Griswold filed a petition for final
distribution, ‘proposing a distribution of estate
property, after payment of attorney's fees and costs,
‘to herself as the surviving spouse and scle heir.
Francis V. BSee, a self-described » forensic
" genealogist®  (heir hunter) who had obtained an
assignment- of partial interest in the Gnswo]d estate
from Mérgaret Loera and Daniél Draves, ™ ' objected
to the petition for final distribution and filed a
- petition fo determine entitiement to distribution.

FN1 California permits heirs to assign their
interests in an estate, but such assignments
are subject to court scrutiny, (See § 11604.)

See and Doner-Griswold stipulated to the following
background facts pertinent to See's entitlement
petition.

Griswold was born out of wedlock to Betty Jjane

Morris on July 12, 1941 in Ashland, Ohio. The birth
ceriificate listed his .name as Denis Howard Morris
and identified John Edward Draves of New London,
Ohio as the father. A week after the birth, Morris
filed a ™ bastardy complaint® 240 the juvenile court
in Huron County, Qhio and swore under oath that
Draves was the child's father. In September of 1941,
Draves appeared in the bastardy proceeding and "
confessed in Court that the charge of the plaintiff
herein is true.” The court adjudged Draves to be the
* reputed father” of the child, and ordered Draves to
pay medical expenses related to Morris's pregnancy
as well as $5 per week for child support and
maintenance, Draves complied, and for 18 years paid
the court-ordered support to the clerk of the Huron
County court,

FN2 A * bastardy proceeding” is an archaic
term for a paternity suit. (Black's Law Dict.
{7th ed. 1999) pp. 146, 1148.)

Morris married Fred Griswald in 1942 and moved to
Celifornia. She began to refer to her son as ” Denis
Howard Griswold, a name he used for the rest of
his life. For many years, Griswold believed Fred
Griswold was his father. At some point in time, either
after his mother and Fred Griswold ¥909 divorced in
1978 or after his mother died in 1983, Griswold
learned that Draves was listed as his father on his
birth certificate. So far as is known, Griswold made
no attempt to contact Draves or other members of the
Draves family.

Meanwhile, at some point after Griswold's birth,
Draves married in Ohio and had two children,
Margaret and Daniel, Neither Draves nor these two
children had .any communication with Griswold, and

‘the children did not know of Griswold's existence

until after Griswold's death in 1996. Draves died in
1993, Hig last will and testament, dated July 22,
1991, made no mention of Griswold by name or other
reference. Huron County probate documents
identified Draves's surviving spouse and two
children-Margaret and Daniel-as the only heirs.

Besed upon the foregoing facts, the probate court
denied See's petition to determine entitiement. In the
court's view, See had not demonstrated that Draves
was Griswold's » natural parent* or that Draves ”
acknowledged" Grisweld as his child as required by
section 6452,

The Court’ of Appeal disagTe;:d on both peints and
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reversed the order of the probate court. We granted
Doner-Griswold's petition for review.

Discussion

(Ja) Denis H. Griswoeld died without a will, and his
estate consists solely of separate property.
Consequently, the intestacy rules codified at sections
6401 and 6402 are implicated., Section 6401,
subdivision (¢) provides that a surviving spouse's
share of intestate separate property is one-half ™
[wlhere the decedent leaves no issue but leaves a
parent or parents or their issue or the issue of either
of them.” (§ 6401, subd. (c)(2)(B}.} Section 6402,
subdivision (c) provides that the portion of the
intestate estate not passing to the surviving spouse
under section 6401 passes as follows: ™ If there is no
surviving issue or parent, to the issue of the parents
or either of them, the issue taking equally if they are
all of the same degree of kinship to the decedent ....*

As noted, Griswold's mother (Betty Jane Morris) and
father (John Draves) both predeceased him. Morris
had no issue other than Griswold and Griswold
himself left no issue- Based on these facts, See
contends that Doner-Griswold is entitled to one-half
of Griswold's estate and that Draves's issue (See's
assignors, Margaret and Daniel) are entitled to the
other half pursuant to sections 6401 and 6402,

Because Griswold was born out of wedlock, three
additional Probate Code provisions-section 6450,
seciion 6452, and section 6453-must be considered,
*910

As relevant here, section 6450 provides that " a
relationship of parent end child exists for the purpose
of determining intestate succession by, through, or
from a person® where ” [t]he relationship of parent
and child exists between a person and the person's
natural parents, regardless of the marital status of the
natural parents. (/d., subd. (a).)

Notwithstanding section 6450's general recognition
of a parent and child relationship in cases of
unmarried natural parents, section 6452 restricts the
ability of such parents and their relatives to inherit
from a child as follows; ™ If a child is bom out of
wedlock, neither a natural parent nor a relative of
that parent inherits from or through the child on the
basis of the parent and child relationship between that
parent and: the child unless both of the following
requirements are satisfied: [f] (a) The parent or a

Page 4

relative of the parent acknowledged the child. [f] (b)
The parent or a relative of the parent contributed to
the support or the care of the child.” (Italics added.)

Section 6453, in turn, articulates the criteria for
determining whether a person is a ™ natural parent”
within the meaning of sections 6450 and 6452. A
more detailed discussion of section 6453 appears
post, at part B,

It is undisputed here that section 6452 governs the
determination whether Margaret, Daniel, and See (by
assignment) are entitled to inherit from Griswold. It
is also uncontroverted that Draves contributed court-
ordered child support for 18 years, thus satisfying

subdivision (b) of section 6452, At issue, however, is -

whether the record establishes all the remaining
requirements of section 6452 as e matter of law. First,
did Draves acknowledge Griswold within the
meaning of section 6452, subdivision (a)? Secend,
did the Ohio judgment of reputed paternity establish
Draves as the natural parent of Griswold within the
contemplation of sections 6452 and 54537 We
address these issues in order.

A. Acknowledgement

As indicated, section 6452 precludes a natural parent
or a relative of that parent from inheriting through a
child born out of wedlock unless the parent or
relative » acknowledged the child.” (Jd., subd. (a).)
On revisw, we must determine whether Draves
acknowledged Griswold within the contemnplation of
the statute by confessing to-paternity in court, where
the record reflscts.no other acts of acknowiedgement,
but ne disavowals either.

(2) In statutory construction cases, our fundamental
task is to ascertain the intent of the lawmakers so as
to effectuate the purpose of the statute. {(Day v. City
of Fontana (2001) 25 Caldth 268, 272 [*911105
Cal.Rptr.2d 457..19 P.3d 11961) ™ We begin by
examining the statutory language, giving the words
their usual and ordinary meaning.* (Ibid.; Pegple v.
Lawrence (2000) 24 Cal.4th 219, 230 [99 Cal.Rptr.2d
570, 6 P.3d 2281) If the terms of the statute arc
unambiguous, we presume the lawmakers meant
what they said, and the plain meaning of the language
governs. (Day v. City of Fontana, supra, 25 Cal.4th
at p. 272; People v. Lawrence, supra, 24 Cal.4th at
pp. 230-231.) If there is ambiguity, however, we may
then look to extrinsic sources, including the
ostensible objects to be achieved and the legislative
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history. (Day v. City of Fontana, supra, 25 Cal.4th at
2. 272) In such cases, we * ' “ select the construction
that comports most closely with the apparent intent of
the Legislature, with a view to promoting rather than
defeating the general purpose of the statute, and
avoid an interpretation that would lead to absurd
consequences.” '** (fbid)

(Ib) Section 6452 does not define the word ”
acknowledged.“ Nor does any other-provision of the
Probate Code. At the outset, however, we may
logically infer that the word refers to conduct other
than that described in subdivision (b) of section 6452
ie., contributing’ to the child's support or care;
otherwise, subdivision (a) of the statute would be
surplusege and unnecessary.

Although no statutory definition appears, the
comimon meaning of ” acknowlédge * is ” to admit
1o bé true or as stated; confess.® (Webster's New
World Dict, (2d ed. 1982) p. 12; see Webster's 3d
New Internat. Dict. (1581} p. 17 [ to show by word
or act that one has knowledge of and agrees to (a fact
or truth) .., [or] concede to be real or true ... [or]
admit" 1.} Wereé we to ascribe this common meaning
to the statutory language, there could be ne doubt that
secfion’ 645‘7'5 acknowledgemcnt requu'emcnt is met
‘here. As the stlpulatcd Tecord reflects,” Griswold's

natural mother initiated a- bastﬂrdy proteeding in the
‘Ohig Jjuvenile court in 1941 in which she alleged that
"Draves was the child's father. Draves appeared in that
proceeding and pubhcly " confessed" that ‘the
dllegation was true. There is no evidence indicating
that Draves did not confess
voluntarily, or that he later denied patemity or
lcnowledge of Griswold t¢ those who were aware of
ths circumstances. Although the record
establxshes that Draves did not speak of Grisweld to
Margaret and Daniel, there is no evidence suggesting
he sought to actively conceal the ‘facts from them or
anyofie €lse. Under the plain terms of section 6452,
the only sustainable conclusion on this record is that
Draves acknewledged Griswold.

FN3 Huron County court documents
indicaté that at least two people other than
Morris, one of whom appeats to have been a
relative of Draves, had knowledge of the
bastardy proceeding,.

Although the facts here do not appear to raise any
ambiguity or uncertainty’ as to the statute's
application, we shail, in an abundance of caution,

knowingly and .

‘Cal. Law Revision

*912 test our conclusion against the general purpose
and legislative history of the statute, (See Day v. City
of Fontana, supra, 25 Cal4th at p. 274; Powers v,
City_of Richmond (1995) 10 Caldth 85, 93 [40
Cal Rptr.2d 839, 893 P.2d 1160].)

The legislative bill proposing enactment of former
section 6408.5 of the Probate Code (Stats. 1983, ch.
842, § 55, p. 3084; Stats. 1984, ch. 892, § 42, p.
3001), the first modern statwtory forerunner to gection
6452, was introduced to effectuate the Tentative
Recommendation Relating to Wills and Intestate
Succession of the California Law Revision
Commission (the Commission). (See 17 Cal. Law
Revision Com. Rep. (1984) p. 867, refemring to 16
Com. Rep. (1982) p- 2301.)
According to the Commission, which had been
solicited by the Legislature to study and recommiend
changes to the then existing Probate Code, the
proposed comprehensive *legislative paclkage to
govern wills, intestate succession, and related matters
would ” provide rules that are more likely to carry
out the intent of the testator or, if a person dies
without a will, the intent a2 decedent without a will is
most likely to have had.* (16 Cal. Law Revisicn
‘Com. Rep., supra, at p. 2319.) The Commission also
advised that the purpose of the legislation was to
make probate more efficient and expeditious.” (Jbid)
From all that appears, the Legislature shared the
Commission's views in enacting the legislative bill of
which former section 6408.5 was a part. (See 17 Cal.
Law Revision Com. Rep., supra. at p. 867.)

Typically, disputes regarding parental
acknowledgement of a child born out of wedlock
involve factual assertions that are made by persons
who are likely to have direct financial interests in the
child's estate and that relate to events occurring long
befare the child's death. Questions of credibility must
be resolved without the child ‘in court to corrdborate
or rebut the claims of those purporting to have
witnessed the . parent's statements or conduct
concerning the child. Recognition that an in-court
admission of the parent and child relationship
constitutes powerful evidence of an
acknowledgement under section 6452 would tend to
reduce [litigation' over such matters and thereby
effectuate the legislative objective to ™ make probate
more efficient and expeditious.” (16 Cal. Law
Revision Com, Rep,, supra, at p. 2319.)

Additionally, construing the acknowledgement
requirement to be met in circumstances such as these

© 2007 Themson/West. Ne Claim to Orig. U.S. Govt. Works.

247




24 P.3d 1191

Page 6

25 Cal.4th 504, 24 P.3d 1191, 108 Cal.Rptr.2d 165, 01 Cal. Daily Op. Serv. 5116, 2001 Daily Journal D.A.R. 6305

(Cite as: 25 Cal.4th 904, 24 P.3d 1191)

is neither illogical nor absurd with respect to the
intent of an intestate decedent, Put another way,
where a parent willingly acknowledged paternity in
an action initiated to establish the parent-child
relationship and thereafter was never heard to deny
such relationship {§ 6452, subd. (a)), and where that
parent-paid all court-ordered support for that child for
18 years (id, subd. (b)), it cannot be said that the
participation *913 of that parent or his relative in the
estate of the deceased child is either (1) so. illogical
that it cannot represent the intent that one without a
will is most likely to have had (16 Cal, Law Revision
Com. Rep., supre, at p. 2319} or (2) * so absurd as to
make it manifest that it could not have been
intended” by the Legislature (Estate of De Cigaran
(18073 150 Cal, 682, 688 [89 P. 833] [construing Civ.
Code, former § 1388 as entitling the itlegitimate half
sister of an illegitimate decedent to inherit her entire
intestate separate property to the exclusion of the
decedent's surviving husband]),

There is a dearth of case.law pertaining to section
6452 or its predecessor statutes, but what little there
is supports the foregoing . construction. Notably,
Lozang v. Scalier (1996) 51 Cal.App4th 843 [59
Cal.Rptr.2d 346] (Lozano), the only prior decision
directly .addressing section 6452's acknowledgement
requirement, declined to read the statute as
necessitating more than what its plain terrns call for.

In Lozano, the issue was whether the trial court erred
in allowing the plaintiff, who was the natural father
of a 10-month-old child, to pursue a wrongful death
action arising out.of the child's accidental death. The
wrongful death statute provided .that where the
decedent left-no spouse or child, such an action may
be brought by the persons " who would be entitled to
the property of the decedent by intestate succession.”
(Code Civ. Proc.. § 377.60, subd. (2).) Because the
child had been born out of wedlock, the plaintiff had
no right to succeed to the estate unless he had both »
acknowledged the child * and ” contributed to the
support or the care of the child* as required by
section 6452. Lozano upheld the trial cowrt's finding
of acknowledgement in light of evidence in the
record that the plaintiff had signed as " Father® ona
medical form five months before the chiid's birth and
had repeatedly told family members and others that
he was the child's father. (Lozano, supra, 51

Cal. App.4th at pp. 845, 848)

Significantly, Lozano rejected arguments thal an
acknowledgement under Probate Code section 6452

must be (1) a witnessed writing and (2) made after
the child was born so that the child is identified. In
doing so, Lozame initially noted there were no such
requirementis on the face of the statute. (Lozano,
supra, 51 Cal.App.4th at p. 848.) Lozano next looked
to the history of the statute and made two
observations in declining to read such terms into the
statutory language. First, even though the Legislature
had previously required a witnessed writing in cases
where an illegitimate child sought to inherit from the
father's estate, it repealed, such requirement in 1975 in
an apparent effort to ease the evidentiary proof of the
parent-child relationship. (fbid) Second, other
statutes that .required a parent-child .relationship
expressly contained more formal acknowledgement
requirements for the assertion of certain other rights
or privileges. (See id. at p. 849, citing *914Cade Civ.
Proc., § 376, subd..{(c), Health & Saf Code, §
102750, & Fam. Code § 7574.) Had the Legislature
wanted to impose more stringent requirements for an
acknowledgement under section .6452, Lozano
reasohed, it certainly had precedent for doing so.
(Lozang, supra, 51 Cal.App.4th at p. 849 )

Apart from Probate Code section 6452, the
Legislature  had prevnously imposed  an
acknowledgement requirement in the context of a
statute providing that a father could legltlmate a chlld
born out of wedlock for all- purposes " by pubhcly
acknowledging it as his own.* (See Civ. Code,
former §.230.) ™ Since that statute dealt with an
analogous subject and employed a substantially
similar phrase, we address the case law construing
that fegislation below.

F'N4 Former section 230 of the Civil Code
provided: " The father of an illegitimate
child, by pubhcly acknowledgmg it as his
own, receiving it as such, with the consent
of his wife, if he is married, into his famlly,
and otherwise treating it as if it were a
Jegitimate child, thereby adopts it as such;
and such child is thereupon deemed for all
purposes legitimate from the time of its
birth., The foregoing provisions of this
Chapter do not apply to such an adoption.”
(Enacted 1 Cal. Civ. Code (1872) § 230, p.
68, repealed by Stats. 1975, ch. 1244, § &, p.
3186.)
In 1975, the Legislature enacted California's Uniform
Parentage Act, which abolished the concept of
legitimacy and replaced it with the concept of
parentage. (See Adoption of Keisey S. (1992) 1
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Cal.ath 816, 828-829 [4 Cal.Rptr.2d 615, 8§23 P.2d
12161.)

In Blvthe v. Ayres (1892) 96 Cal. 532 [31 P. 915},
decided over a century ago, this court determined that
the word ” acknowledge,” as it appeared in former
section 230 of the Civil Code, had no technical
meaning. (Blythe v. Ayers, supra, 96 Cal. at p, 577.)
We therefore employed the word's comimon meaning,
which was ” 'to own or admit the knowledge of.' ©
(Jbid. [relying upon Webster's definition]; see also
Estate of Gird (1910) 157 Cal. 534, 542 [108 P.
4991.) Not oniy did that definition endure in case law
addressing legitimation (Estate of Wilson (1958) 164
Cal.App.2d 385 388-389 [330 P.2d 452}; see Esiare
of Gird, supra, 137 Cal_at pp_542-543). but, as
discussed, the word retains virtually the same
meaning in general usage today-" to admit to be true
ar as stated; confess.” (Webster's New World Dict,,
supra, at p. 12; see Webster's 3d New Internat Dict,;
supra, at p. 17)

Notably, the decisions construing former section 230
of the Civil Code indicate that its public
acknowledgement requirement would have been met
where a father made a single confession in ccurt to
the paternity of a child.

In Estate of McNamara (1919) 181 Cal. 82 [183 P.
552, 7 A.L.R. 313], for example, we were emphatic
in recognizing that e single unequivocal act could
satisfy the acknowledgement requirement for
purposes of statutory legitimation. Although the
record in that case had contained additiona!l evidence
of the father's acknowledgement,- we focused our
attention on his *915 one act of signing thé birth
certificate  and proclaimed: ™ A more public
acknowledgement than the act of [the decedent] in
signing the clhild's birth certificate describing himself
as the father, it would be difficult to imagine.” f__ at
pp. 97-98.)

Similarly, in Estate of Gird, supra, 157 Cal, 534, we
indicated in dictumn that * a public avowal, made in
the  courts® would  constinite a  public
acknowledgement under former section 230 of the

Civil Code. (Estate of Gird, supra, 157 Cal. at pp,
542-543)

Finally, in Wong v. Young {1947) 80 Cal.App.2d 391
[181°P.2d 741], a man's admission of paternity in a
verified pleading, made in an action seeking to have
the man declared the father of the child and for child

suppert, was found to have satisfied the public
acknowledgement requirement of the legitimation
statute, (Jd at pp. 393-394.) Such admission was.alse
deemed to constitute an acknowledgement under
former Probate Code section 255, which had allowed
illegitimate children to inherit from their fathers
under ‘an acknowledgement requirement that was
even more stringent than that contained 'in Probate
Code seciion_6452. ™* (Wong v. Young, supra, 80
Cal.App.2d at p. 394; see also Estalie of De Laveaga
(1904) 142 Cal 158, 168 [75 P. 7901 [indicating in
dictum that, under a predecessor to Probate Code
section 255, father sufficiently acknowledged an
illegitimate child in a single witnessed writing
declaring the child as his son].) Ultimately, however,
legitimation of the child under former section 230 of
the Civil Code was not found because two other of
the statute's express requirements, i.e., receipt of the
child into the father's family and ‘the father's
otherwise treating the child as his legitimate child
(see ante, fn. 4), had not been established. (Wong v.
Young, supra, 80 Cal.App.2d at p. 394.)

FNS5 Section 255 of the former Probate Code
provided in pertinent part: ”  'Every
illegitimate child, whether born or conceived
but unborn, in the event of his subsequent
birth, is an heir of his mother, and also of the
person who, in writing, signed in the
presence of a competent witness,
acknowledges himself to 'be the father, and
inherits his or her estate, in whole or in part,
as the case may be, in the same manner as if
he had been bomn in lawful wediock ....'
Estate_of Ginochio (1974) 43 Cal.App.3d
412, 416 117 CalRpir.. 565], italics
omitted.)

Although the foregoing authorities did not invelve
section 6452, théir views on  parental
acknowiedgement of out-of-wediock children were
part of the legal landscape when the first modemn
statutory forerunner to that provision was enacted in
1985, (See former § 6408.5, added by Stats. 1983, ch.
842, § 55, p. 3084, and amerded by Stats. 1984, ch.
892, % 42, p. 3001.) (3) Wheie, as here, legislation
has been judicially construed and a subsequent statute
on the same or an analogous subject uses identical or
substantially similar language, we may presume that
the Legislature intended the *916 same construction,
unless a contrary intent ¢learly appears. ({n_re Jerry
R {19943 29 Cal.App.4th 1432, 1437 [35 Cal.Rptr.2d
1557; see also Pepple v. Masbruch (1996) 13 Cal.4th
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1001, 1007 [55 Cal.Rptr.2d 760, 920 P.2d 705]:
Belridee Farms v. Agriculivral Labor Relations Bd

. (1978) 21 Cal.3d 551, 557 [147 Cal.Rptr. 165, 580
P.2d 6651.).(lc) Since no evidence of & contrary
intent clearly appears, we may reasonably infer that
the types of acknowledgement formerly deemed
sufficient for the legitimation statute (and former §

255, as well) suffice for pu.?aoses of intestate

succession under section 6452, ™

FN6 Probate Code section = 6452's
acknowledgement requirement differs from
that found in former section 230 of the Civil
Code, in that section 6452 does not require 2
parent to ” publicly* acknowiedge a child
bom out of wedlock. That difference,
however, fails to accrue to Doner-Griswold's
benefit, If anything, it suggests that the
acknowledgement contemplated in section
6452 encompasses.a broader spectrum of
conduct than that associated with the
legitimation statute.

Doner-Griswold ~ disputes whether the
acknowledgement required by Probate Code section
6452 may be met by a father's single act of
acknowledging a child tn court, In her. view, the
requirement contempiates a situation where the father
establishes an ongoing perental relationship with the
child or otherwise acknowledges the child's existence
to his subsequent wife and children, To support this
contention, she relies on three .other authorities
addressing acknowledgement under former section
230 of the Civil Code: Biythe v. Ayers, supra, 36 Cal.
532, Estate of Wilson, supra, 164 Cal.App.2d 383,
and Estate of Maxev (1967) 257 Cal.App.2d 391 [64
Cal.Rptr. 8371

In Blythe v. Ayres, supra, 96 Cal. 532, the father
never saw his illegitimate child because she resided
in ancther country with her mother. Nevertheless, he
™ .was garrulous upon the subject”™ of his paternity
and " it was his common topic of conversation.* (/d.
at p. 577.) Not only did the father declare the child to
be his child, ™ to all persons, upon all occasions,” but
at his request the child was named and baptized with
his surname. (Jbid) Based .on the foregoing, this
court remarked that ™ it could almost be held that he
shouted it from the house-tops,* {Ibid) Accordingly,
we concluded that the . father's  public
acknowledgement under former section 230 of the
Civil Code could ™ hardly be considered debatable,”

(Blythe v. Ayres, supra, 96 Cal. atp, 577.)

In Estate of Wilson, supra, 164 Cel.App.2d 385, the
evidence showed that the father had acknowledged to
his wife that he was the father of a child- bom to
another woman. (/d at p. 389.) Moreover, he had
introduced the child as his own. on many occasions,
including at the funeral of his mother. (f5id} In light
of such evidence, the Court of Appeal upheld the trial
court's finding that the father had publicly
acknowledged the child within the contemplation of
the legitimation statute, *917

In Estate of Maxey, supra, 257 Cal Apn.2d 391, the
Court:of Appeel found ample evidence supporting the

trial court's determination that the father publicly

acknowledged his illegitimate son for purposes of

legitimation, The father had, on several occasions,
visited the house where the child lived with his
mother and asked about the:child's school attendance
and general welfare. (/d. at p. 397.) The father also,
in the presence of others, had asked for permission to
take the child to his own home for the summer, and,
when that request was refused, said that the child was
hig-son and that he should have the child part of the
time.. (/6id.) In addition, the father had addressed the
child as his son in the presence of other persons.
(Jbid) '

Doner-Griswold - correctly points out that . the
foregoing decisions illustrate the principle that-the
existence of acknowledgement must be .decided on
the circumstances of cach case, (Estate of Baird
{1924) 193 Cal. 225 277 [223 P. 974]) In those
decisions, however, the respective fathers had not
confessed to paternity in a legal action.
Consequently, the courts' looked to what other forms
of public acknowledgement .had been demonstrated
by fathers. (See also Lozano, supra, 51.Cal App.4th
843 [examining father's acts both before and after
child's birth in ascertaining acknowledgement under

§ 64521.)

That those decisions recognized the validity of
different forms of acknowledgement should not
detract from the weightiness of a father's in-court
acknowledgement of a child in en action seeking to
establish the existence of 2 parent and child
relationship. (See Estate of Gird, supra, 157 Cal. at
pp. 542-543; Wong v. Young, supra, 80 Cal.App 2d at
pp. 393-394.) As aptly noted by the Court of Appeal
below, such an acknowledgement is a critical one that
typically leads to a paternity judgment and a legally
enforceable obligation of support. Accordingly, such
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acknowledgements carry as much, if not greater,
significance than those made to certain select persons
(Estate of Maxey, supra, 257 Cal. App.2d atp_397) or
" shouted ... from the house-tops “ (Biythe v. Ayres,

supra, 96 Cal. at p. 577).

Doner-Griswold's authorities do not persuade us that
sectioh 6452 should be read to require that a father
have. personal contact with his out-of-wedlock child,
that he make purchases for the child, that he receive
the child into his home and other family, or that he
treat the child as he does his other children. First and
foremost, the language of section 6452 does not
support such requirements. (See Lozano, supra, 51
Cal.App.dth at p. 848.) (4) We may not, under the
guise of interpretation, insert qualifying provisions
not included in the statute. (Califoriia Fed Savings
& Loan Assn. v. Ciry of Los Angeles (1995) 11
Cal4th 342,349 [45 Csl.Rpir.2d 279. 902 P.2d
2971 .

(1d}-Second, even though Bivthe v. Ayres, supra, 96
Cali' 532, Estate of Wilson, supra, 164 Cal.App.2d
385; and BEstate of Maxey, supra, *918257
CakAppi2d 391, variously found such. factors
significint for purposes’ of legitimation, their
redsoning appedréd to flow directly from the express
terms of the controliing statute. In contrest to Probate
Code section 6432, former section 230 of the Civil
Code provided that the legitimation of a child bom
‘out-of wedlock was dependent- upon three distinct
¢onditions: (1) that the father of the child " publicly
acknowledgle] it as his own* ; (2) that he " receiv[e)
it as such, with theé consent of his wife, if he is
married, into his family* ; and (3) that he " otherwise
treat]] it as if it were a‘legitimate child.* (4nte, fn. 4;
see Estate of De Laveaga, supra, 142 Cal. at pp. 168-
169 [indicating that although father acknowledged
his " illegitimate son in a single witnessed writing,
legitimation statute was not satisfied because the
father never received the child into his family and did
not treat the child as if he were legitimate].) That the
legitimation  statute ' contained such explicit
requireinents, while ‘section 6452 requires only a
natiral ‘pafent's acknowledgement of the child and
contribution toward the child's support or care,
strongly suggests that the Legislature did not intend
for the latter provision to mirror the former in all the
particulars  identified - by - Doner-Griswold. (See
Lozano, -Supra, 5]. Cal. App.dth " at “pp. 848-849;
~ compare with Fam. Code, § 7611, subd. (d) [a man 15

" presimed” " to be the natural father of a child if »
[H]€ receives the child into his home and openly

holds out the child as his natural child* 1)

In an attempt to negate the significance of Draves's
in-court confession of paternity, Doner-Griswold

" emphasizes the circumstance that Draves did not tell

his two other children of -Griswold's existence. The
record here, however, stands in sharp contfast to the
primary authority she offers on this point. Esiate of
Baird, supra, 193 Cal. 225, held there was no public
acknowledgement under former section 230 ofthe
Civil Code where the decedent admitted paternity of
a child to the child's mother and their mutual
acquaintances but actively concealed the child's
existence and his relationship to the child's mother
from his own mother and sister, with whom he had
intimate and affectionate .relations. In .that case; the
decedent not only failed to tell his relatives, family
frlends and business associates of the child (193 Cal.

at p. 252), but he affirmatively denied patemity to a
half brother and to the family coachman (id. at p.
277). In.addition, the decedent and the child's mother
masqueraded under a fictitious name they assumed
and gave to the child in order to keep the decedent's
mother end siblings in ignorance of the relationship.
(id. at pp. 260-261) In finding that a public
acknowledgement had not been established-on such
facts, Estate of Baird stated: ” A distinction wil] be
recognized berween a mere failure®to disclose or
publicly acknowledge paternity and a willful
misrepresentation in regard to it; . in such
circumstances there must be no purposeful
concealment of the fact of paternity. © (/4 at p, 276.)
*919

Unlike the situation in Estate of Baird, Draves
confessed to paternity in a formal legal proceeding.
There is no evidence -that Draves thereafier
disclaimed his relationship to Griswold to people
aware of the circumnstances (see ante, fn. 3), or.that
he affirmatively denied.- he was- Griswold's father
despite his confession of paternity in the Ohio court
proceeding. Nor is there any suggestion that Draves

. enpaped in contrivances to prevent the discovery of

Griswold's existence. In light of the obvious
dissimilarities, Doner-Griswold's rehance on Estate
of Baird is misplaced,

Estate af Ginochio, supra, 43 Cal.App3d 412,
likewise, is inapposite. That cage held that a judicial
determination of paternity following a- vigorously
contested  hearing did- not .establish an
acknowledgement sufficient to allow an illegitimate
child to inherit under section 255 of the former
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Probate Code, (See ante, fn. 5.) Although the court
noted that the decedent ultimately paid the child
support ordered by the .court, it emphasized the
circumstance that the decedent was declared the
child's father against his wifl and at no time did he
admit he ~was the -father, or sign any writing
acknowledging publicly or privately such fact, or
otherwise have contact with the child. (Estate of
Ginochio, supra, 43 Cal.App.3d at np. 416-417.)
Here, by contrast, Draves did not contest paternity,
vigorously or otherwise, Instead, Draves stood before
the court and openly -admitted the parent and child
relationship, and the record discloses no evidence
that he subséquently disavowed such admission to
anyone with-knowledge of the circumstances. On this
record; section §452's acknowledgement requirement
has been satisfied by a showing of what Draves did
and did not do, not by the mere fact that paternity had
been judicially declared.

Finally, Doner-Griswold. -contends that a 1996
amendment of section 6432 evinces the Legislature's
unmistakable intent that-a decedent’s estate may not
pass to siblings who .had no contact with, or were
totally unknown to, the decedent. As we shall
explain, that contention proves too much.

Prior to 1996, section 6452 and a predecessor statute,
former section ~6408, expressly provided that their
terms did not.apply to " a natural brother or a sister of
the child* bom out of wedlock, ™ In construing
former section 6408, Esigte of Corcoran (1992) 7
Cal.App.4th 1099 [9 Cal.Rptr.2d 475] held that a half

sibling was a * natural brother or sister* within the

meaning of such *920 exception. That holding
effectively allowed'a half sibling and the issue of
another half sibling to inherit from a decedent's estate
where* there had been no parental- acknowledgement
or-support of the decedent as ordinarily required. In
direct response to Estate of Corcoran, the Legislature
amended section 6452 by eliminating the exception
for natural siblings and their-issue. (Stats. 1996, ch.
862,"§ 15; see Sen. Com. on Judiciary, Analysis of

Assem. Bill No. 2751 (1995-1996 Reg. Sess.) as

amended June 3, 1996, pp. 17-18 (Assembly Bill Ne.
2751).) According to legislative documents, the
Commission had recommended deletion of the
statutory exception because it " creates an
undesirable risk that the estate of the deceased out-of-
wedlock child will be claimed by siblings with whom
the decedent had no contact during lifetime;.and of
whose existence the decedent was unaware."
(Assem, Com. on Judiciary, Analysis of Assem: Bill

No. 2751 (1995-1996 Reg. Sess.) as introduced Feb.
22, 1996, p. 6; see also Sen. Com. on Judiciary,

Analysis of Assem. Bill No. 2751, supra, at pp. 17-
18.)

FN7 Farmer section 6408, subdivision (d)
provided: ” If a child is born out:ef wedlock,
neither a parent nor a relative of a parent
(except for the issue of the child or.a natural
brother or sister of the.child or the issue of
that -brother or sister) .inherits from or
through the .child on the basis of the

. relationship .of parent and child between that
parent and child unless both of the following
requirements are satisfied: [f] (1) The parent
or a relative of the parent acknowledged the
child. [{]] (2) The parent or a relative of the
parent contributed to the support or the care
of the child. “ /(Stats. 1990, .ch. 79, § 14, p.
722, italics added)

This legislative history does not compel Doner-
Griswold's construction of section 6452, Reasonably
read; the comments of the Commission - merely
indicate its concern over the ” undesirable risk” that
unknown siblings could rely on the statutory
exception to make claims against estates. Neither the
language nor the history of the statute, however;
evinces a clear intent to make inheritance contingent
upon the decedent's awareness of or contact with
such relatives. {See Assem. Com. on Judiciary,
Analysis of Assem, Bill No. 2751, supra, at p. 6; see
also Sen. Com. on Judiciary, Analysis of Assem. Bill
No. 2751, supra, at pp. 17-18.) Indeed, had the
Legislature intended to categorically preclude
intestate succession by.a natural parent or a relative
of that parent who had no contact with or was
unknown to the deceased child, it could easily have
so stated. Instead, by deleting the statutory exception
for natural siblings, thereby subjecting siblings to
gection 6452's dual -~ requirements of
acknowledgement and support, the Legisiature -acted
to prevent sibling .inheritance under the type of
circumstances presented -in Estate of Corcoran,
supra, 1_Cal.App4th 1099, and to substanhally
reduce the risk noted by the Commission. ™° *921

FN8 We observe that, under certain former
versions of Ohio law, a father's confession
of paternity in an Ohio juvenile court
proceeding was not the equivalent of a
formal probate court " acknowledgement”
that would have allowed an illegitimate
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child to inherit from the father in that state.
(See Estaie of Vaughan (2001) 90 Ohio
St.3d 544 [740 N.E.2d 259, 262-2631].) Here,
however, Doner-Griswold does not dispute
that the right of the succession claimants to
succeed to Griswold's property is governed
by the law of Griswold's domicile, ie.,
California law, not the law of the claimants'
domicile or the law of the place where
Draves's acknowledgement occurred. (Civ.
Code, §§ 755, 946; see Estate of Lund
(1945) 26 Cal.2d 472, 493-496 [159 P.2d
643, 162 AL R. 606] [where father died
domiciled ‘in €alifornia, "his out-of-wedlock
son could inherit where all the legitimation
requirements of former § 230 of the Civ.
Code were met, even though the acts of
Tegitimation occurred while the father and
son were domiciled in two other states
wherein “such acts were not legally
sufficient].) i

B. Requiirement of a Natural Parent and Child
Relattonshtp :

(_S_g) ‘Section 6452 limits the abxllty of a ™ natural
parent” or ” a‘relative of that parent” {9 irherit from
or through the child ” on the basis of the parent and
child relationship between that parent and the ¢hild.”

“Probate_Code section 6433 restricts the means by

which a relationship of a natural parent to a child
may be estabhshed for purposes of -intestaie
succession, ™ (See Estate of Sanders (1992) 2
Cal.Appdth 462, 474-475 [3 CalRpir.2d 35361)

- Under section 6453, siubdivision (), a-natural parent

and child relationship- is established where the
relationship is presuméd under the Uniform
Parentage Act and not rebutted. (Fam. Code. § 7600
et seq.) It is undisputed, however, that none of those
presumptions applies in this case.

FN9 Section 6433 provides in full: * For the
purpose of determining whether a person is
a 'natural parent' as that term is used is this
chapter: [{] (a) A patural paresit and child
relationship is  established  where that
relationship is presumed end not rébutted
pursuant to the Uniform Parentage Act, Part
3 {(commencing with Section 7600) of
Division 12 of the Family Code. (7 (b) A
natural parent and child relationship 1 may be
established pursuant to any other provisions

of the Uniform Parentage Act, except that
the relationship may not be established by
an action under subdivision (c) of Section
7630 of the Family Code unless any of the
following conditions exist: []] (1) A court
order was entered during the father's lifetime
declaring paternity. [{] (2) Patemnity is
established by ciear and convincing
evidence that the father has openly held out
the child as his own. [f] (3) It was
impossible for the father to hold out the
child as his own and paternity is established
by clear and convincing evidence.”

Alternatively, and as relevant here, under Probate
Code section 6453, subdivision (b), a natural parent
and child relationship may be established pursuant to
section 7630, subdivision (¢} of the Family Code,
FNI1Q if & couit order was entered during the father's
lifetime declaring paternity, ™" (§ 6453, subd.
(b)(1).)

FN10 Family Code section 7630,
subdivision (c) provides in peftinent part;
An action to determine the existéhce of the
father and child relationship with respect to
@ child who has no presumed father under
Section 7611 ... may be brought by the ¢hild
or personal representatwe of the child, the
Department of Child Support Services, the
mother or the personal representative or a
parent of the mother if the mother has died
or is a minor, a man allsged or alleging
himself to be the father, or the ‘personal
representative or a parent of the alleged
father if the alleged father has died or is a
minor. An action under this subdivision
shall be consolidated with a proceeding
pursuant to Section 7662 if a proceeding has
been filed under Chapter 5 (commencing
with Section 7660), The parental rights of
the alleged natural father shall be
determined as set forth in Section 7664."

FNI1 See makes no attempt to establish
Draves's patural parent status under other
provisions of section 6453, subdivision (b).

See contends the question of Draves's paternity was
fully and finally adjudicated in the 1941 bastardy
proceeding in Ohio. That proceeding, he *922 argues,
satisfies both the Uniform Parentage Act and the
Probate Code, and should be binding on the parties
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here.

If a valid judgment of paternity is rendered in Ohio, it
generally is binding on California courts if Ohio had
jurisdiction over the parties and the subject matter,
and the parties were given reasonable notice and an
“opportunity to be heard. (Ruddock v. Ohis (1979) 91
Cal.App.3d 271, 276 [154 Cal.Rptr. 871} California
courts generally recognize the importance of a final
determination cof patemnity. (E.g., Weir v._Ferreira
(1997) 59 Cal.Apn.4ih 1500, 1520 [70 Cal.Rptr.2d
331 (Weir); Guardianskip of Claralyn S. (1983) 148
Cal.App.3d 81, 85 (195 Cal.Rptr. 646]: cf. Estate of
Camp {1901) 131 Cal. 469, 47] [63 P. 736] [same for
adoption detcrmmatwns] )

Doner-Griswold does not-dispute that the parties-here
are in privity with, or claim inheritance through,
those who are bound by the bastardy judgment or are
estopped from attacking it. (See Weir, supra, 59
Cal.App.4th at pp. 1516-1517, 1521.) Instead, she
contends See has not shown that the issue adjudicated
in the Ohic bastardy proceeding is identical to the
issue presented here, that is, whether Draves was the
natural parent of Griswold,

Although we have found no California case directly
on_point, one.Ohio decision has recognized that a
bastardy judgment rendered in Ohio in 1950 was res
judicata of any.proceeding that might .have been
brought under the Uniform Parentage Act, (Birman v.

Sproat (1988) 47 Ohio App.3d 65 [546 N.E.2d 1354,

13571 [child born out of wedlock had standing to
bring .. will contest based upon a _paternity
‘defermination in B bastardy proceeding brought
during testator's life]; see also Black's Law Diect,
supra, at pp. 146, 1148 [equating .a bastardy
proceeding with a patemnity suit].) Yet another Ohio
decision found that parentage proceedings, which had

found a-decedent to be: the ™ reputed father” of a’

child, ™!? satisfied an Ohio legitimation statute and
conferred standing upon the illegitimate child to
contest the decedent's will where the father-child
relationship was established prior to the decedent's
death. (Beck v. Joliiff (1984) 22 Ohio Apn.3d 84 [489
N.E.2d B25, 829]: see.also Estate of Hicks (1993) 90
Ohio App.3d 483 [629 N.E2d 1086, 1088-1089]
[parentage issue must be determined prior to the
father's . .death to the extent the parent- -child
relationship is being established under the chapter
governing descent and distribution].) While we are
not bound to follow these Ohio authorities, they
persuade us that the 1941 bastardy prgceeding

decided the identical issue presented here.

FN12 The term ™ reputed father appears to
have reflected the language of the relevant

- Ohio statute at or about the time of the 1941
bastardy proceeding. (See State ex rel
Discus v. ¥an Dorn (1937) 56 Ohio App. 82
[8 Ohio Op. 393, 18 N.E2d 14, 16]1.)

Next, Doner-Griswold argues the Ohio judgment
should not be given res judicata effect because the
bastardy proceeding was quasi-criminal in nature.
*923 1t is her position. that Draves's confession may
have reﬂected only a decision to.avoid a jury trial
instead of an adjudication of the patemity issue on
the merits.

To suppbrt this argument, Doner-Griswold relies
upon Pease v, Pease (1988) 201 Cal. App.3d 29 [246

Cal.Rptr. 762] (Pease). In that case,.a grandfather

was sued by his grandchildren and others in a civil
action alleging the grandfather's molestation of the

grandchildren. When the grandfather cross-
compiained against his former wife for
apportionment of fault, she filed a demurrer

contending that .the grandfather was . collaterally
estopped from assertmg the negligent character of his
acts by virtue of his .pguilty plea in a g:nmma.l
proceeding involving the same issues, On appeal, the
judgment dismissing the cross-complaint was
reversed. (6) The appeliate court reasoned that g trial
court in a ¢ivil proceeding may not give collateral
estoppel effect to & criminal conviction involving the
same.-issues if the conviction resulted from a guilty
piea. ™ The issue of appellant‘s guilt was not fully
litigated in, the prior. criminal proceedmg, rather
appellant’s plea bargain may reflect nothing. more
than .a compromise instead . of an ultimate
determination of his guilt. Appellant's due process
right to a hearing thus outweighs any countervailing
need te limit litigation or conserve judicial
resources.* (/d at p. 34, fn. omitted.)

- (3b) Even assuming, for purposes of argument only,

that Pease's reasoning may properly be invoked
where the father's admission of paternity occurred in
a bastardy proceeding .(see Reams v. Siate ex rel
Favors (1936) 53 Ohio App. 19 [6 Ohio Op. 501. 4
N.E2d. 151, .152] [indicating that & bastardy
proceeding is more civil than criminal in character]),
the circumstances here do not call for its application.
Unlike the situation in Pease, neither the in-court
admission nor the resulting paternity judgment at
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issue is being challenged by the father (Draves).
Moreover, neither the father, ner those claiming a
right to inherit through him, seek to litigate the
paternity issue. Accordingly, the father's due process
rights are not at issue and there is no need to
determine whether such rights might outweigh any
countervailing need to limit litigation or conserve
judicial resources. (See Pease, supra, 201 Cal.App.3d
atp. 34.)

Additionally, the record fails to support any claim
that Draves's confession merely reflected a
compromise. Draves, of course, is no longer living
and can offer no explanation as to why he admitted
paternity in the bastardy proceeding. Although
Doner-Griswold sugpests that Draves confessed to
avoid the publicity of a jury trial, and not because the
paternity charge had merit, that suggestion is purely
specuiative and finds no evidentiary support in the
record. *924

‘Finally, Doner-Griswold 'argucs that See and
Griswold's half siblings do not have standing to seek
the requisite paternity determination pursuant to the
Uniform Parentage Act under section 7630,
subdivision (¢} of the Family Code. The question
here, however, is whether the judgment in the
bastardy proceeding inittated by Griswold's mother
forecloses Doner-Griswold's  relitigation of the
‘parentage issue.

Although Griswold's mother was not acting pursuant
to the Uniform Parentage Act when she filed the
bestardy complaint in 1941, neither that legislation
nor the Probate Code provision should be construed
to ipgnore the force and effect of the judgment she
obtained. That Griswold's mother brought her action
to determine paternity long before the adoption of the
Uniform Parentage Act, and that all procedural
requirements of an action under Family Code section
7630 may not have been followed, should not detract
from its binding effect in this probate proceeding
where the issue adjudicated was identical with the
issue that would have been presented in a Uniform

Parentage Aect action, (See Weir, supra, 359
CelAppdth at p. 1521.) Morzover, a prior

adjudication of paternity does not compromise a
state's interests in the accurate and efficient
disposition of property at death. {See Trimble v
Gordon (1977) 430 U.8. 763, 772 & fn. 14 197 S.Ct.
1459, 1466, 52 L.Bd.2d 311 [striking down a
provision of a state probate act that precluded a
category of illegitimate children from participating in

their intestate fathers' estates where the parent-child
relationship had been established in state court
paternity actions prior to the fathers’ deaths].)

- In sum, we find that the 1941 Ohio judgment was &

court order ™ entersd during the father's lifetime
declaring paternity” (§ 6453, subd. (b)(1)), and that
it establishes Draves as the natural parent of
Griswold for purposes of intestate succession under
section 6453,

Dispositidn

(7) * ‘'Succession to estates is purely a matter of
statutory regulation, which cannot be changed by the
courts.' “ (Estate of De Cigaran, supra, 150 Cal. at p.
688.) We do not disagree that a- natural parent who
does no more than openly acknowledge 2 child in
court and pay court-ordered child support' may not
reflect a particularly worthy predicate for inheritance |
by that parent's issue, but section 6452 provides in
unmistakable language that it shall be so. While the
Legislature remains free to reconsider the matter and
may choose to change the rules of succession at any
time, this court will not do so under the pretense of
interpretation.

The judgment of the Court of Appeal is affirmed.

George, C. J., Kennard, J., Werdegar, I., and Chin, ],
concurred, *925 BROWN, J.

I reluctantly concur. The relevant case law strongly
suggests that a father who admits paternity in court
with no subseguent disciaimers ** acknowledge[s] the
child® within the meaning of subdivision (&) of
Probate Code_section 6452. Moreover, neither the
statutory language nor the legislative history supports
an alternative interpretation. Accerdingly, we must
affirm the judgment of the Court of Appeal.

Nonetheless, [ believe our holding today contravenes
the overarching purpose behind our laws of intestate
succession-to carry out " the intent a decedent
without a will is most likely to have had.* (16 Cal
Law Revision Com. Rep. (1982) p. 2319.) I doubt
most children born out of wedlock would have
wanted to bequeath a share of their estate to a ™
father* who never contacted them, never mentioned
their existence to his family and friends, and only
paid court-ordered child support. I doubt even more
that these children would have wanted to bequeath a
share of their estate to that father's other offspring.
Finally, I have no doubt that most, if not all, children
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born out of wedlock wouid have balked at
bequeathing & share of their estate to a ™ forensic
genealogist.

To avoid such a dubious outcome in the future, 1
believe our laws of intestate succession should allow
a parent to inherit from a child born out of wedlock
only if the parent hes some sort of parental
connection to that child. For example, requiring a
parent to treat & child born out of wedlock as the
parent's own before the parent may inherit from that
child would prevent today's outcome. (See, e.g.,
Builock v. Thomas (Miss. 1995) 659 So.2d 574, 577
{a father must ™ openly treat* a child born out of
wedlock ™ as his own * in order to inherit from that
child].) More importantly, such a requirement would
comport with the stated purpose behind cur laws of
succession because that child likely would have
wanted to give a share of his estate to a parent that
treated him as the parent's own.

Of course, this court may not remedy this apparent
defect in our intestate succession statutes. Only the
Legislature may meake the appropriate revisions. I
urge it to do so here, *926

Cal. 2001.

Estate of Griswold

25 Cal.4th 904, 24 P.3d 1191, 108 Cal.Rptr.2d 165,
01 Cal. Daily Op. Serv. 5116, 2001 Daily Journal .
D.AR. 6305

END OF DOCUMENT

© 2007 Thomson/West. No Claim to Orig. U.S. Gevt. Works.
256




a/"-.’
Westlaw:
217P2d 1

35Cal.2d 175,217 P.2d 1
{Cite as: 35 Cal.2d 175,217 P.2d 1)

P
People v. Knowles
Cal.
THE PEOPLE, Respondent,
\3
DAVID KNOWLES, Appeliant. ™
No. CR. 4992, '

Supreme Court of California
Apr. 21, 1950

FN* Reporter's Note: In the superior court
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Chessman and David Knowles. (Los
Angeles Superior Court No. 117963.)

HEADNOTES

(1) Criminal Law § 1333--Appeal—Questions of Law
and Fact--1dentity. '
It is for the trier of facts to weigh the evidence
relating to identification of the accused and to resolve
- the conflicts therein, and the trier's acceptance of an
identification not inherently improbable must be
upheld if there is substantial evidence to support it,
even though the confradictory evidence, if believed,
would have induced a contrary result.

{(2) Kidnapping § 2--For Purpose of Robbery.

Pen. Code, § 209, applies not only to orthodox
kidnapping for ransom or robbery, but also to
detention of the victim during the commission of
armed robbery. Under that statute one accused of
armed robbery who has inflicted bodily harm on the
victim, can be charged with a capital offense,

(3) Kidnapping § 2--For Purpose of Robbery.

The 1933 amendment of Pen. Code, § 209,
abandoned the requirement of movement of the
victim that characterized the offense of kidnapping
‘proscribed by that section before the amendment, and
made the act of seizing for ransom, reward, or to
commit extortion or robbery a felony.

(4) Kidnapping § 2--For Purpose of Robbery.

Evidence that defendant restrained a store owner and
his clerk in the stockroom for about 15 or 20 minutes
and inflicted bodily harm on the owner during the

Page |

detention, while the codefendant rifled the cash
register, showed that defendants seized and confined
the two victims with intent to hold and detain them,
or that they held and detained such individuals to
commit robbery, within the meaning of Pen. Code, §
209.

(5) Kidnapping § 2—For Purpose of Robbery.

Pen. Code, § 209, as amended in 1933, is not
resiricted to acts of seizure and confinement incident
to a traditional act of kidnapping, but includes also
the seizure and confinement of an individual for the
purpose of robbery.

{6) Kidnapping § 2--For Purpose of Robbery.

Subject to the constitutional prohibition of cruel and
unusual punishment, the Legisiature may define and
punish offenses as it see fit, and hence may, as in
Pen. Code, § 209, define and punish as kidnapping an
offense that other states regard only as armed
robbery. -

(D Kidnapping § 2--For Purpose of Robbery.

The statutory definition of the offenses proscribed by
Pen. Code. § 209, is not rendered uncertain or
ambiguous because some of the prohibited acts are
not ordinarily regarded as kidnapping, and the
Supreme Court should not impute to the statute a
meaning not rationally supported by its wording.

(8) Kidnapping § 2--For Purpose of Robbery.

The will of the Legislature must be determined from
the statutes, and since Pen. Code, § 209, clearly
prohibits and punishes the offense of kidnapping for
the purpose of robbery, there is no basis for
supposing that the Legislature did not mean what it
said.

(9) Statutes § 112(2)--Construction--Power and Duty
of Courts--Adding to Statute.

If the words of a statute are clear, the court should
not add to or alter them to accomplish a purpose that
does not appear on the face of the statute or from its
legisiative history.

See 23 Cal.Jur. 29; 50 Am.Jur. 261.

(10) Kidnapping § 2--For Purpose of Robbery.

Pen. Code, § 209, in providing that every person
who seizes, confines ... or who holds or detains any
individual ... to commit extortion or robbery ... is
guilty of a felony,” sets forth the conditions as
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alternative ones, and only one need be present to
constitute the offense.

{11) Kidnapping § 2—For Purpose of Robbery.

Pen. Code, § 209, does not require that kidnapping be
premeditated as part of a robbery, or that robbery be
premediated as part of a kidnapping.

(12) Kidnapping § 2--For Purpose of Robbery.
Where the seizure and restraint are clearly forcible
and the purpose of the seizure is robbery, the offense
is kidnapping within the meaning of Pen. Code, §
209.

(132, 13b) Criminal Law § 144--Former Jeopardy-
Identity of Offenses.

Where defendant's convictions of armed robbery and
kidnapping for the purpose of robbery were
predicated on the commission of a single act, and he
committed no act of seizure or confinement other
than that necessarily incident to the commission of
robbery, he cannot be subjected to punishment for
both offenses, but must under Fen. Code, § §54, be
punished only once; and since the Legislature
prescribed greater punishment for the violation of
Pen. Code, § 209, relating to kidnapping for the
purpose ‘of robbery, it-must be deemed to have
considered that the more serious offense, and the
convictions thereunder must be the ones affirmed.
See 7 Cal.Jur:959; 15 Am.Jur, 53,

{14) Criminal Law § 144--Former Jeopardy--Identity
of Offenses.

If only a single act is charged as t'he basis of multiple
convictions, only one conviction can be affirmed,
notwithstanding that the offenses are not necessarily
inciuded offenses. It is the singleness of the act end
not of the offense that is determinative.

SUMMARY

APPEAL from judgments of the Superior Court of
Los Angeles County and from an order denying a
. new trial. Harold B. Landreth, Judge: Judgments
affirmed in part and reversed in part. Order affirmed.

Prosecution for armed robbery and for kidnapping for
purpose of robbery. Judgments of conviction of
kidnapping for purpose. of robbery, affirmed;
judgments of conviction of armed robbery, reversed.

COUNSEL
Rosalind G. Bates and Aileen M. MacLymont for
Appellant.
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Fred N. Howser, Attorney General, and Henry A.
Dietz, Deputy Attorney General, for Respondent.
TRAYNOR, J,

Defendant and Caryl Chessman were jointly charged

. by information with two counts of armed robbery,

two counts of kidnapping for the purpose of robbery,
and one count of grand theft. Defendant waived a
jury and was tried separately. The trial court found
him guilty on both counts of robbery and both counts
of kidnapping, but not guilty on the count of grand
theft. It determined that one kidnapping involved
bodily harm io the victim and sentenced appellant to
life imprisonment without possibility of parole. The
sentences on the other offenses were to run
concurrently. Defendant appeals.from the judgment
of conviction and the order denying his motion for a
new trial, contending that the evidence is insufficient
to establish his guilt and that armed.robbery is not
punisheble as kidnapping under Penal Code, section
209. *178

On January 23, 1948, at about 6:30 p.m., defendant
and Chessman entered a clothing store in Redondo
Beach. There was no one in the store except .the
owner Melvin Waisler and' Joe Lesher, a clerk.
Defendant . asked to logk at overcoats and Lesher
showed him several while Chessman sat nearby and
Waisler walked around the store. The accused stood
in a well-lighted area, and .Waisler .and Lesher
testified that they were able to get a.good lock at
them. Shortly thereafter, defendant and Chessman
displayed guns, saying “ this is a stick-up, put up
your hands.” They compelied Waisler and Lesher to
enter a stockroom in the rear of the store and face the
wall, and then .took their wallets, Defendant held
them at gunpoint in the. stockroom while Chessman
took some clothes and attempted to open the cash
register, "He returned to the stockroom, forced Lesher
to come back and open the register for him, and took
money therefrom, afier which he returned Lesher ta
the stockroom. Defendant struck Waisler on the head
with the barrel of his gun, and then left with
Chessman., Waisler and Lesher ran to the front of the
store in time to see defendant and Chessman escaping
in a gray 1946 Ford coupe. They then notified the
police.

About an hour later, two police officers in a radio car
observed the gray Ford proceeding in a northerly
direction on Vermont Avenue in Los Angeles, about
half a block south of Hollywood Boulevard. They
pursued the. Ford and saw Chessman, who was
driving, turn into & servme station, circle it and drive
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out. The Ford proceeded south at high speed for
about a mile, and when Chessman then attempted &
U-turn the officers drove their car into the side of the

Ford. Both men ran from the car but were quickly

caught. The officers’ found the stolen clothing and a
.45 automatic in the rear of the Ford. Chessman had
about $150 on his person and defendant $8.00.

To establish an alibi, defendant produced Miss Ann
Stanfield who testified that he visited her at her
residence in Hollywood at about &6 p.m. on the
evening of the robbery and that he remained there for
about 15 or 20 minutes. If her testimony were frue,
appellant could not have been in Redondo Beach, 23
miles distant, at the time of the robbery. Defendant
testified that he met Chessman by appointment at the
corner of Vermont Avenue and Sunset Boulevard at
about 7 p.m. on the evening of the robbery. He
testified that there was 2 man in the car at the‘time
introduced to him by Chessman as Joe, and that Jce
rode with thém when the pdlice *179 pursuit began,
but got out of the car at the service station and ran
into the rest room while Chessman and- appellait
drove off. Chessman corroborated defendant's story.

The foregoing testimony was contradicted in every
material detail by witnesses for the prosecution.
Waisler and Lesher poitively idéntified defendant-as
a participant in the robbery. The officers testified that
they had the car in plain view at all timeés, that there
-were ofily 'two occupants, and that they saw none
leave it at .thé station. The direct conflict in the
evidence was resolved by the-irial court in favor of
the People. - _ :

(1) Defendant contends that Waisler's and Lesher's
identificition of him does not establish his guilt
beyond'a reasonablé doubt, because the identification
was not by means of a standard police line-up, and
because they . made the identification after being
informed by the police that the robbers had been
caught and after they saw defendant's picture in the
newspapers upon his arrest in company with
Chessman, “ a famous bandit.” It is for the trier of
facts to weigh the evidence relating to identification
and to resolve'the conflicts therein. His accéptance of
an identification-not inherently  improbable must be
upheld if there is substantid! evidence to support it,
even though the contradictory evidence, if- believed,
would have induced a contrary result. (People v.
Waller, 14 Cal.2d 693. 700 [96 P.2d 3441; Péoplé v.
Braun, 14 Cal2d 1. 5 [92 P.2d _402); People v.
Farvington, 213 Cal. 459, 463 [2 P.2d 814]; People v.
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Ash, 88 Cal.App.2d 819, 825 [199 P.2d 711); People
v. Alexander, 78 Cal App.2d 954, 957 [178 P.2d
813); People v. Tanner, 77 Cal:App.2d 181, 186 [173
P.2d 26]; People v. Deal 42°Cal. App.2d 33, 36 {108
P.2d 103].) Substantial evidence of defendant's guilt
leaves his first cofitention without merit.

(2) Defendant alsc contends thet the crime of which

he was convicted is only armed robbery, and that

Penal- Code section 209 cannot properly be construed

as applicable to that crime. In his view, the statute

applies “only to orthodox kidnapping for ransom or

robbery, not to the detention of the victim during the

commission of armed robbery. This interpretation of .
section 209 finds no support in its language or

legisliative history; it could not be senctioned without

8 pro tanto repeal by judicial fiat.

Defendant concedes that the language of the statute
does not in its ordinary’ sense support his
interpretation. Under that language one accused of
armed robbery who has inflicted *180 bodily harm
on the victim, can be charged with e capital offense,
Reasonable men may regard the statute as unduly
harsh and-therefore unwise; if they do; they should
address their doubts to the Legislature. It is not for
the-courts to nullify a statute merely because it:may
be unwise. ** We do not pause to consider whether a
statute differently conceived and framed would yield
results more consonant with-faimess and reasor. We
take this statute as wefind it.” (Cardozo, 1., in
Anderson v. Wilson, 289 U.S. 20. 27 {53 5.Ct. 417,
77 L:3d. 10041.)

(3) Before its amendment in 1933, Penal Code,
section 209 provided that “ Every ‘person who
maliciously, forcibly or fraudulently takes or enfices
away any person with intent to restrain such person
and thereby t6 commit extortion or ~abbery, or exact
from the relatives or friends of such.person any
money or valuable thing” (italics added) shall be
punished by -imprisonment for life or for 2 minimum
of ten years, The 1933 amendment made the
punishnient, where the victim suffered bodily harm,
death or life :imprisonment without possibility of
parole, ‘At the same time, however, the Legislature
redefined the offense to encompass ** Every person
who seizes, corfines, inveigles, entices, decoys,
abducts, conceals, kidnaps or camies away any
individudl by any means whatsoever with intent-to
hold or detain, or who holds and detains, such
individual for ransom, reward or to commit extortion
or robbery. ..” (lialics added) The addition by
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amendment of the italicized words is a deliberate
abandonment of the requirement of movement of the
victim that characterized the offense of ]udnappmg
proscribed by section 209 before the amendment. By
that amendment the Legislature * changed the offense
theretofore deseribed in section 209 from one which
required the asportation of the victim to one in which
the act of seizing for ransom, reward or to commit
extortion or robbery became & felony." (People v.
Raucho, 8 Cal.App.2d 653, 663 [47 P.2d 1108])

(4) The.trial court found on substantial evidence that
defendant restrained Waisler and - Lesher in the
stociccom - for about fifteen or twenty minutes and
inflicted bodily harm on Waisler during ..the
detention, while-his confederate Chessman rifled the
cash register. That conduct is clearly covered by-the
words of section 209 given their plain meaning.
Webster's New International Dictionary, Unabridged
Edition (1943), defines' “ seize” as “ To take
possession of by force,”- and “ confine” as “ To
restrain within limits; to limit; ... to *181 shut.up;
imprison; to put.or keep in.restraint ... to keep from
-going out.” .Clearly-a person is.taken possession of
by.force when he is compelled to-enter & room at-the
point.of a gun, as in this case. He is .also restrained
within limits,-shut up,-and.kept from going out when
he is forced to remain.in that room for fifteen or
twenty minutes. That he is held and detained thereby
and that such detention was the purpose of the seizure
and confinement is readily apparent. There can be no
doubt therefore that defendant and Chessman. seized
and confined the two victims with intent to hold and
detain them or that they held and detained " such
individualfs]* (the victims seized and corfined) to
commit robbery.

58) Defendant concedes that asportation of the victim
is not an essential element .of section 209, but he
contends that the Legislature intended that the statute
apply only to acts of seizure and confinement
incident to a * traditional act of kidnapping.” The
Legisiature, however, has broadened the statutory
prohibition. to include not cnly the seizure and
confinement of an individual in a traditional act.of
kidnapping (for ransom or -reward), but aiso the
seizure and confinement of an individual for the
purpose of robbery, a purpose foreign to “ traditional
kidnapping” as defined by defendant. It is therefore
idle to- suggest that conduct aptly described. by the
statute is not punishable thereunder. (FPeople v.

Raucho, supra, 8 Cal.App.2d 63535, 663.)
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(6) There is no question that the Legislature has the
power to define kidnapping broadly enough to
include the offense here committed and to prescribe
the punishment specified in section 209. Subject to
the constitutional prohibition of cruel and unusual
punishment, the Legislature may define and, punish
offenses as it sees fit. (People v. Lovine, 115
Cal. App. 289, 297 [1_P.2d 496], appeel dismissed,
Lavine v. California, 286 U.S. 528 [52 S.Ct. 500, 76

L.Ed. 12701} It may define and punish as kidnapping
an offense that other states regard ounly as armed

robbery. Section 209 establishes that definition as the

law of California; (Peopie v. Tanner, 3 Cal2d 279,

296 {44 P.2d 3241 (7) The statutory definition of the

proscribed offenses is not rendered uncertain or

ambiguous because some of the prohibited acts are

not ordinarily regarded as kidnapping: When the

Legislature has made. such acts punishable as

kidnapping, this-court should not impute to the statute

a meaning not rationally supported by its wording.

The judgment of the court, if I interpret the reasoning

aright; does not *182 rest upon a ruling that Congress

would have gone beyond its power if the purpose that

it professed was-the purpose truly cherished.. The

judgment of the court rests upon the ruling that

another. purpose, not professed, may be read beneath

the surface, and by the purpose so :imputed, the

statute is destroyed. Thus.-the. process of psycho- -
analysis has spread to unaccustomed fields, There.is a

wise and-ancient doctrine that & court will not inquire

into the motives of a legislative body.” .(Cardozo, J.,

dissenting - in. United States v. Constantine, 296 U.S.

287, 298-299 [56 S.CL. 223, B0 1.Bd, 233; Smith v.

Union Oil Co., 166 Cal. 217, 224 [135 P, 9661; Ciry

of Bureka v. Diaz 89 Cal. 467, 469-470 [26 P. 961];

Callahan v, Ciry .and County of San Francisco, 68

Cal.App.2d 286. 290.[156 P.2d 4791.) (8) The will of

the-Legislature must be determined from the statutes;

intentions cannot be ascribed to it at odds with the

intentions articulated in the statutes. Section 209

clearly prohibits and punishes the offense committed

by defendant; there is no basis for supposing that the

Legistature did not mean what it said,

An insistence upon Judmml regard for the words of a,
statute does not imply that they are like words in a
dictionary, to be read with no ranging of the mind.

They.are no- longer at rest in their alphabetical bins.
Released, combined in phrases that imperfectly
communicate the thoughts of one man to another,

they challenge men to give them more than ‘passive
reading, to consider well their context, to ponder
what may be their consequences. Speculation cuts
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brush with the pertinent question: what purpose did
the Legislature seek to express as it strung those
words into a statute? The court turns first to the
words themselves for the “answer. It may also
properly rely on ‘extrinsic aids, the history of the
statute, the legislative debates, committee reports,
statements to the-voters on initiative and referendum
measures. ~ Primarily, however, the words, in
arrangement that superimposes the purpose of the
Legislature upon their dictionary meaning, stand in
immobilized sentry, reminders that whether their
arrangement was wisdom or folly, it was witlingly
undertaken and not to be disregarded.

“ While courts are no longer confined to the language
[of the statute], they are still confined by it." Violence
must not be done to the words chosen by the
legislanire.” - (Frankfurter, ‘Some Reflections on the
Reading of Statutes, 47 Columb.L'Rev. 527, 543.) A
.stendard of conduct ‘prescribed by a statute would
«hardly command acceptance if the statute were *183
given an interpretation contrafy to the interpreétation
-ordinary ‘men subject to the statute would give it. *
After all, legislation whén not expressed in techsiical
terms is addreéssed to thé-commoi run’ of men and iz
theréfore to'be understood according to ‘the sense of
the thing, a5 the ordinary man has a right to rely on
ordinary words addresséd to him.” {(dddison v. Holly
Hill Fruit Products Co., 322 U.8:607, 618 (64 S:Ct.

215.°88 L.Ed. 1488]: see, also, McBovie v. United

«States, 283 U.5.25 27 [51 §.Ct. 340. 75 L.Ed. 8161}
(9) If the words-of the statute are clear, the court
should not add to or alter them to accomplish a
purpose that does not Eppear on the face of the statute
or from its legislative History. (Matson Nav. Co v,
United. Stares, 284 1.8 353, 356 [52 S.Ct 162,76

L.Ed. 336); State Board of Equalization v. Young's
Market Co., 299 U.S. 59 62-64 [57 S.Ct. 77. 81

L.Ed. 381; United States v_Johnson, 221 [1.S.- 488,
496°'[31 S.Ct. 627, 55 LEd: '823]; {n re Miiler, 31
Cal.2d 191, 198-199 [187 P.2d 722]; Caminetti -v.
Pacific Mut. Life ins. Co., 22 Cal.2d 344, 353-354
[139 P.2d 908); Seabeard Acc. Corp. v. Shay, 214
Cal. 361, 369 [5 P.2d 882]; People v. Staniey, 193
Cal. 428, 431 [225 P. 1]; Mulvitle v.' Citv_of San
Diego, 183’ Cal. 734, 739 [192 P. 7021; Gordon v.
City_of Los Angeles, 63 Cal.App:2d 812, 816 [147
P.2d’ 8611; "People v. _Oné 194] Biick -8 63
Cal.App.2d 661, 667 [147 _P.2d 4011; People .
Pacific Guano Co., 55 Cal . App.2d 845, ‘848-849[132
P.2d 2547; see, also, Dé Sloovere, The Equity and
Redson of a Statute, 21 Comell L.Qudt. 591, 605,
Contextual Interpretation of Statutes, 5 Fordham
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L.Rev. 219, 221, 230; Extrinsic Aids in the.
Interpretation of Statutes, 88 Univ. of Penn. L.Rev.
527, 531, 538; Cox, Learned Hand and the
Interpretation of Statutes, 60 Harv.L.Rev. 370, 374-
375, Jones, Stanaory Doubls and Legislative
Interition, 40 Columb.L.Rev. 957, 964, 974, and
Extrinsic Aids in the Interpretation of Federal
Statutes, 25 Wash.U.L.Q. 2, 8, 9.) Certainly the court
is not at liberty to seek Hidden .meanings not
suggested by the statute or by the.available extrinsic
aids. (/n re Milier, 31 Cal.2d 191, 198-199 [187 P.2d
7221, and cases cited therein,)

Defendant's interpretation of the statute rests entirely
upon speculation. It finds no support in the statutory
language or its contextual implications or in the
legislative histery of the statute. He relies upon-the
wave of public indignation "at the widespread
kidnapping for ransom during:the early 1930's-as a
motivation for the statute, He takes no account of the
equally rampant-and terrorizing armed *184 robbery
that compelled the attention of state legisiatures at the
same time. There is no Teason to suppose that the
latter evil was not'in the minds. of the duthors of the
statute, particularly in view of the retention of the “ to
commit ... robbery” provision. The contention that
only orthodox kidnapping for- rahsom: was
conterhpiated by the statute is hardly tenable in view
of the broad scope of the federal Lindbergh Law that
served as & model for the revision of section 209. The
federal stetute did not limit its prohibition to
kidnapping for the purpose of ransom or reward. It
(Act of May 18, 1934, ch. 301, 48 Stat. 781, 18
U.S.C. § 408a) provides a discrétionary death penalty
for the'transportation in interstate commerce of a
person * held for ransom or reward or otherwise.”
(ltalics added:) The holding of-an officer to prevent
the arrest- of his captor, although admittedly nat
within the concept of .orthodox kidnapping for
ransom or pecuniary benefit, was held punishable
under the statute. (Goock v. United States, 297 U.§,
124, 126 [56 S.Ct. 395, 80 L.Ed. 5221

Since 1901, the Legislature has included robbery as
one of the purposes of kidnapping prohibited under
section 209. There is no indication that in making the
penalty therefor more severe and the concept: of the
crime 50 broad that movement of the victim was no
longer required, the Legislature intended to apply
these provisions only to kidnapping for ransom or
reward. * Familiar legal expressions in their familiar
legal sense” (Hemry v. Unifed Statés. 251 U.8. 393,
395 [40 S:Ct 185, 64 L.Ed. 322]) used by the
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Legislature indicates the contrary, that the broad
coverage was intended.

Given the unequivocal language of the statute, there

is no merit to defendant's contention that the

Legislature did not-intend:to change the substantive
nature of the existing crime. Certainly that contention
finds no support in any of the cases decided under the
statute. In People v. Tanper, 3 Cal.2d 279 [44 P.2d
324], the defendants forced the victim to go from his
driveway to his house at gunpoint and there
questioned him about the location of money that they
had heard was on the premises. On appeal from their
conviction under section-209, they contended that
their offense was only armed -robbery and that the
Legislature did not -intend to punish it under a
kidnapping statute.. The court affirmed the
conviction,-holding that the Legislature is empowered
to define criminal offenses as it sees fit and that-the
statute clearly indicates an intention to punish
standstill :kidnapping- -.under its -provisions. It is
supgested that under the statute there must *185 be
movement of.the victim, under & preconceived plan
for protracted-detention.to obtain property that would
not be available «in the-course of ordinary armed
robbery. Defendant seeks to read -into the stanute a
condition that the victim be moved a-sbbstantial
distance. The -stetute itself -is a refutation of.that
contention: :Movement of -the victim-is only one of
several -methods by which. the statutory offense may
be commitited. The staiute provides that * Ewvery
person -who- seizes, confines ... or who holds or
detains [any] individual ... to commit extoertion or
robbery ... is guilty of a felony.”, (10) It is contended
that the statute cannot-properly.be read with the
omissions indicated, for all that is then left. is *
cautious legal - verbiage” of no significance. The
statute, however,, sets- forth. the conditions as
alternative ones, and on]y-oné need be present. Thus,
under & statute providing that the victim be seized or
abducted, a defendant who has seized a victim. cannot
claim exemption from the statute because he has not
also abducted him.

(11) Thers is no condition in the statute that
kidnapping be premeditated as part -of a robbery or
that robbery be premeditated as part of 2 kidnapping,

In People v. Brown, 29 .Cal.2d 555, 558- 559 (17

P.2d 929), this court rejected an attempt to read mto
the statute a condition that the robbery be
premeditated, where the defendant abducted a2 woman
to commit rape: After raping her, he took her
wristwatch. A finding that the victim suffered bodily
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harm was supported both by the fercible rape and by
the fact that the defendant subsequently struck- her.
The judgment imposing..the death penalty was
affirmed. on the ground. that the taking of the
wristwatch made the abduction kidnapping to commit
robbery, even if the criginal objective were rape and
the intent to rob was only an afterthought. (See, also,
People v, Kristy, 4 Cal 2d 504 [50 P.2d 798]; People
v, Holt 93 Cal.App.2d 473, 476 [209 P.2d 94]);
People v Melendrez, 25 Cal.App.2d 490 [77_P.2d
B70]; People v. Johnsion, 140 Cal.App. 729 [35 P.3d
10741

Chatwin v. United Stares,. 326 U.S. 455 [66 §.Ct. 233,
90_L.Ed. 198], affords no support. for appellant's
contention. In that case, a conviction under the
Federal Kidnapping Act of a- member of a plural
marriage sect for the interstate: transportation of his
15-year-old ** celestial spouse™ was reversed.on the
ground that-the record failed:to show that the gir] was
held against her will as required. by the act. “ But.the
broadness *186 of the statutory language does not
permit us to tear the words out of their context, using
the magic of lexigraphy to apply them to unattractive
or immoral situations lacking -the involuntariness .of
seizure. and detention which is the very essence of the
crime of kidnapping. -Thus, if this essential element is
missing, the act of participating in. lll:cu rela!mns or
contributing to the delinquency of .a minor or
entering info a celestial marriage, followed.by the
mtersmte rransporrar:an, does not-constitute-a crime
under the Federal Kidnapping Act . (Chatwin v,
United States, 326 U.8. 455, 464_]66 S.Ct. 233, 90
L.Ed..198]. Italics added.) There.is no intimation that
had the restraint been forclble the transportatlon
would not have been within the broad meaning of the
“ ‘or otherwise” clause of the federal act. (_)
Similarly, in a case likes the present gne, where the
seizure and restraint are clcarly forcible - and the
purpose of fhe seizure is robbery,. the offense .is
kidnapping within the meaning of section 209.

(138) Dcfendant‘s convictions for v1o]at10n of Perial
Code, ssction 209 (kldnappmg) and’ Penal Code,
section 211, (robbery} both rest upon the commission

-of a single act; the taking of personal property in the

possessmn of Walslcr and Lesher from their persons
and in their 1mmed1ate. possession by force and fear
e namely, by sc1zmg and confining them under
force of arms. The seizure and confinement were an
inseparable part of the robbery. Pcnal Code section
654 provndes “ An act or omission which is made
punishable in different ways by different provisions
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of this code may be punished under either of such
provisions, but in no case can it be punished under
more than one; an acquitfal or conviction and
sentence under either one bars a prosecution for the
same act or omission under any other.” If the two
offenses committed by the same act are such that the
commission of one is necessarily included in the
commission of the other, the defendant can be
punished only for the commission of one. (Pezople v.
Greer_ 30 Cal.2d 589, 596 [184 P.2d 512]: “ Where
an offense cannot be committed without necessarily
committing another offense, the latter is 2 necessarily
included offense.” The use of a miner to transport
narcotics {Health & Saf. Code, § 11714) necessarily
contribuies to the delinguency of that minor (Welf. &
Inst. Code, § 702). Section 654 requires *187 that the
defendant be punished only for one of those offenses.
(People yv. Krupa.-64 Cal App.2d 592, 598 [14%9 P.2d
416].) Similarly the commission of statutory"rape
necessarify contributes to the deélinquency of the
miinor victim and a defendant cannot be punished for
violation of both statutes on the basis of the one act,
(People v. Greer, 30 Cal2d 589, 596 [184 P.2d
31219 '

FN* Penal Code, section 211: © Robbery is
the felonious taking of personal property in
the possession of another, from his person or
immediate presence, and against his will,
accomplished by means of force or fear.”
(14) But the applicabiiity of section 654 is not limited
to necessarily inciuded offenses. If a course of
criminal conduct causes the commission of more thad
one offense, sach of which can be committed without
committing any-other, the applicability of section 654
will depend upon whether & separate ‘and distinet act
can be established as the basis of each conviction, or
whether a single act has been so committed that more
than one statute has been violated. If only a single act
is charged as the basis of the multiple convictions,
only one conviction can be affirmed, notwithstanding
that the offenses are not necessarily included
offenses. It is the singleness of the act and not of the
offense that is determinative. A statute providing for
the punishment of any person operating a " still”- or
having a “ still” in his possession (Stats. 1927, ch,
277, p. 497) states two distinct offenses: operation
and possession. 1f, howewver, the only act of
possession is that necessarily incident to the
operation, only one conviotion can be affirmed.

(People v. Clemen, 208 Cal. 142, 146 [280 P.1681].)

An unsuccessful attempt at murder by use of a bomb
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may form the basis for convictions- of aftempted
murder, assault with intent to kill, or malicious use of
explosives. Insofar as only & single act is charged as
the basis of the convictions, however, the defendant
can be punished only once. (People v. Kynette, 15
Cal.2d 731, 762 {104 P.2d 794].) The possession of
narcotics i an offense distinct from the ransportation
thereof; but there can be only one convicticn when a
single act of transportation is proved and the only act
of possession is that incident to the transportation.
(Schroeder v. United States, 7 F.2d 60, 63.)} In People
v. Greer, 30 Cal.2d 585. 600 [1B4 P.3d 512], the
defendant was charged with the violation of Penal
Code, section 261(1), and Penal Code, section 288.
Both charges were based upon 2 single act of sexual
intercourse with a girl 'under 14. It is possible to
violate- either statute without violating the other, and
this court there stated that if ‘the cominission ‘of
separable and distinct acts were charged, although
they might have been committed at relatively the.
same time, the convictions of both offenses would
*188 be upheld. If, as in that case, however, the
violation of both statutes is predicated on the
commission of a single act of sexual intercourse,
Penal Code, section, 654, requires:that the defendant
be punished under only one statute.

The distinction recognized in People v. Greer, supra,
has permitted-the affirmance of multiple convictions
in cases.in which separate and divisible acts have
been-proved as the basis of each:conviction, even
though those acts were closely connected-in time.and
were part of the same criminal venture. In People v.
Slobodior; 31 Cal2d 555, 561-563-[191 P.2d 11, this
court sustained- convictions: under Penal Code,
sections 288 and 288a, based upon a course of
conduct with a young girl where the commission of a
separate act as the-basis of each offense was. proved.
(See, also, People v. Pickens, 61 Cal.App. 405, 407
(214 P. 1027}, People v. Ciuilo, 44 Cal.App. 725
(187 P. 491} In Pegple v. Ciulla, supra, the court
sustained convictions for kidnapping under Penal
Code, section 207, and forcible rape, both offenses
having -been committed upon the game girl, for the
reason that ‘the -acts charged were separate and
divisible and were connected only by the fact that
they were part of a single criminal venture.

(13b) Since defendant's convictions were predicated
upon the commission of a single act, he cannat be
subjected to punishment for both offenses under the
rule of People v. Greer, supra. Defendant committed
no act of seizure or confinement other than that

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

263




217P.2d 1
35 Cal.2d 175,217 P.2d |
(Cite as: 35 Cal.2d 175,217 P.2d 1)

necessarity incident to the commission of robbery.
Whaisler and Lesher were restrained only while the
actual ‘taking of personal property was being
accomplished, No separate act not essential to the
commission of the robbery was charged or proved.
For that reasen, ‘there is no inconsistency between
this case and those in which this court has affirmed
multiple convictions of kidnapping and robbery. In
each of those cases, the acts that formed the basis of
the kidnapping conviction were separate from those
that involved the actual taking of property. In People
v. Brown 29 Cal2d 555 [176 P.2d 929]. the
defendant forced his victim to drive a considerable
distance to the outskints of the city where they
stopped &nd he raped her. While she was dressing, he
took her wristwatch, The abducfion or carrying away
upon which the kidnapping conviction was based was
separable from the robbery and not essential to its
commission, in People v. Dorman, 28 Cal.2d 846
[172 ‘P.2d 686], the defendants -drove their victim

about -for several hours without ettempting robbery, -

then murdered him and only thereafter took . his
money. *189 :Again, the act of kidnapping- was
separable from the commission of robbery. (See,
also, People v_Pickens, 61 Cal.App.. 405, 407 [214 P.
10271 In People v, Kristy, -4 Cal.2d 504.[50 P.2d
798). the defendants robbed their victims and then
kidnapped them to accomplish .their -escape from
prison.In People v.-Pearson, 41 Cal.App.2d 614 [107
P.2d-463] (habeas corpus denied, /n re Pearson 30
Cal.2d 871 [186 P.2d 401]), the defendant robbed X
and thereafter forced Y and Z to drive him away in an
attemptto escape. He was convicted of the robbery of
X and the kidnapping of Y and.Z. In People v
Tanngr, 3 Cal.2d 279 {44 P.2d 324]. the defendants
first took the valuables that.formed the basis of the
robbery conviction and thereafter confined their
victims and tortured them in an unsuccessful attempt
to secure information as to the location of other
property.

Unlike the defendants in the foregeing cases,
Knowles committed no act of kidnapping that was
not coincident:with the taking: of personal property.
There was no seizure or confinement that could be
separated from the actual robbery as & separate. and
distinct act. Since he - committed only a single,
indivisible act, Penal Code, section 654, requires that
he be punished only ance therefor. In view of the fact
that the Legislature prescribed greater punishment for
the violation of section 209 it must be deemed to
have considered that the more serious offense, and
the convictions thereunder must be the ones affirmed.
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(People v. Kehoe, 33 Cal.2d 711, 716 [204 P.2d 321];
People v. Chapman, 81 Cal.App.2d 857, 866 [185
P.2d 424]; People v. Degnen, 70 Cal.App. 567, 578
{234 P. 129); Durrett v. United States, 107 F.2d 438
439 Hewitt v. United States, 110 F.2d 1, 10-11:
People v. Goggin, 281 N.Y. 611 [22 N.E.2d 174],
affg 10 N.Y.5.2d 586, 587; People v. Heacox, 231
App.Div. 6]7[247 N.Y.S. 464, 466].)

The order denying the motion' for 8 new trial is
affirmed. The judgments of conviction of kidnapping
for the purpose of robbery are affirmed, and the
judgments of -conviction of armed robbery are
reversed. -

Shenk, J:,'Schauer, 1., and Spence, 1., concurred,
EDMONDS, . S

By the present decision, . the detention of a victim
during the commission-of armed robbery” constitutes
kidnaping, and although * [d)efendant committed no
act of. seizure -or - confinement other- than that
necessarily -incident’ to.the commission.-of robbery,”
he may be prosecuted ¥190 either for rebbery or for
kidnaping at the election of the district attorney. As I
read section 209 of the Penal Code, it neither
compels nor warrants this construction; and it is a
startling innovation in criminal law that an act which
constitutes robbery is also kidnaping. .

Under- the law now stated, the crime of kidnaping
may merge into the crime of robbery. In its practical
operation, where one is convicted of robbery only, he
may be imprisoned for a period of from five years to
life. If he is_ convicted only of kidnaping, under
certain circumstances he may be confined for life,
with the possibility of being released upon parole.
But if he is guilty not only of kidnaping but also of
robbery, since under section 654 of the Penal.Code
he cannot be punished for both crimes, his term of
imprisonment may be only for the period prescribed
for one of them. ‘

Thus one who also robs will receive no greater
punishment than the criminal who does nothing more
than kidnap & person. This is a clear invitation to the
kidnaper. He has -nothing to lose if he.also takes
property from his victim's person or immediate
presence by means of force or fear (Penal Code, §
211): Under the .present decision, if -prosecuted for
both kidnaping and robbery, punishment can be
imposed only for kidnaping. Otherwise stated,
instead of being subject to imprisonment upon two
sentences, each of which may be for life with the
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possibility of parole and, in practical effect terms of
confinement for years, he can only be given one such

sentence, with consequent reduction in the time to be -

served in prison. The fact that Knowles will be
subject to imprisonment for life without the
possibility of parole under one of the sentences for
kidnaping does not warrant a construction of the
applicable statutes to allow a substantial decrease in
the amount of punishment in those cases where the
victim was kidnaped and robbed but suffered no
physical harm.

Under the rule now stated, section 209 of the Penal
Code "'may be applied in connection with section
1159. By the latter statutes, “ The jury may find the
defendant guilty of any offense, the commission of
which is necessarily included in that with which he is
charged. ... As an act of robbery now will also
constitute a kidnaping, the jury may find one charged
-with robbery guilty of kidnaping. As a result, one

who ordinarily would be subjected to a sentence fora

‘minimium term of one year may be executed. From
now cn, many charges of attempted robbery, and
every one of robbery, inevitably *191 will be
prosecutions for a crime which may be punishable by
death.

Unquestionably, the Legislature has the power to
make either attempted robbery or robbery a capital
offsnse. But in my opinion, - considering both the
language and-histarical background of section 209, it
has not dome so. A cardinal rule of statutory
interpretation is that where * ... a statute is fairly
susceptible ' of ‘two constructions, one leading
inevitably to misclief or absurdity and the other
consisting of sound sense and wise policy, the former
should be Tejected and the latter adopted.” (People’y.
Venra Refining Co., 204 Cal. 286, 292 [268 P. 347
283 P, 600, San Joaquin etc. Irr. Co. v. Stevinson,
164 Cal. 22] [128 P. 924].)

As amended in 1933, section 209 provides: “ Every
person who seiZes, confines, inveigles, entices,
decoys, abducts, conceals, kidnaps of carries away
any individual by any means whatsoever with intent
to hold or. detain, or who holds or detains, such
individual for ransom, reward or to commit extortion
or robbery .."” is punishable for kidnaping. [Italics
added.] The proper construction of the statute largely
turns upon, the meaning of the italicized words. The
previiling opinion-also stresses the words “ seizes”
and “ confines,” although each of them is consistent
with the traditional concept of kidnaping, and unlike
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those italicized does not pertain to conduct mvanably
present in robbery.

As defined in Webster's New International
Dictionary, Unabridged Edition (1943), the word “
seize” means: " Transitive ... 2.b To take possession
of by force; ... 4. To lay. hold of suddenly or forcibly;
... 5, To take prisoner; ... Intransitive ... 3. To make &
snatch or clutch.” Synonyms for © seize” are listed
as “ Catch, grip; apprehend, arrest, take, capture.”
The same authority defines the word “ confine” as
... transitive ... 2. To restrain within limits; to limit; ...
to shut up; imprison; to put or keep in restraint ..."
Synonyms listed are “ Restrain, immure,
circumscribe, compass; incarcerate, cage.”

The definitions and synonyms demonstrate that the
words * seizes” and “ confines” are consistent with
conduct which, until the present decision, has been
understood to amount to kidnaping. Although proof
of asportation is not necessary to sustain a conviction,
nevertheless much more is required than the mere *
detention” almost invariably present in attempted
robbery or robbery. Words like “ take prisoner,” “
arrest,”  *192 “ imprison” and “ incarcerate”
suggest the more purposeful aspect of the control
exércised by the wrongdoer over the victim's person
whlch is present in kidnaping,

As to the controversial® words of section 209
designated by italics, the first clause of the statute
defines the specific intent necessary to establish the
crime of kidnaping. Rather than the requirement priar
1o 1933 that the acts be done * maliciousty, forcibly
or fraudulently;” the amended statute declares that
the acts need only be done * ... with intent to hold or
detain,” None of the acts listed in the first clause is
that of holding or detaining. The conduct described as
constituting kidnaping is the act.of seizing, confining,
inveigling, enticing, decoying, ebducting, concealing,
kidnaping or carrying away any individual with intent
to hold or detain him. [ltalics added.) Had the
Legislature intended the detention of the victim, in
and -of itself, to constitute kidnaping, that conduct
would “have been stated as the -criminal act
denounced, rather than being used to describe the
necessary intent. :

The first clause, therefore, defines as a crime any one
of a series of specified acts done to * .. any
individual -..." with the specific intent to hold or
detain him. Following this clause is the disjunctive
word, * or.” This word introduces an alternative
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definition of kidnaping, One “ .. who holds or
detains, such individual for ransom, reward or to
commit extortion or robbery .." [italics added] is
also guilty of kidnaping. The phrase “ ... who holds

or detains” is qualified by the words © .., such
individual.” The words * such individual” must
refer to the antecedent noun, © individual,” in the

preceding clause. And the word * individual” in the
first clause is qualified as one whom & person “ ...
seizes, confines, inveigles, entices, decoys, abducts,
conceals, kidnaps or carries away, ...”

Applying these plain grammatical principles, it
follows that the only type of holding or detaining
which may constitute kidnaping under section 209 is
the holding or detaining of an individual who has
previously been kidnaped in the well understood
sense. It is clear that the words * holding” and “
detaining” are used in the code section to extend the
definition of kidnaping to one who acts as the guard
or keeper of the kidnaped victim. The inclusion of the
words * ... who aids or abets .." reflects a
superabundance of caution on the. part of the
Legislature, and also demonstrates an intent to make
even one who aids the keeper guilty of kidnaping,

For these reasons, the language used by, the
Legisiature *193 males it clear that mere detention is
not sufficient to constitute kidnaping, excepting
where the detention follows a traditional act of
lkidnaping. Grammatically, the construction which the
court has placed upon the statute is not supported by
its language. And even if there were sound
grammatical authority for the conclusion reached, the
individua! words of a stafute should not be subjected
to semantic dissection; the severed members are cold
and iifeless without the spirit of the law.

The historical background and development of
section 209 also lead to the conclusion that simple
detention during an act of robbery does not constitute
kidnaping. In analyzing the evolution of the
jegislation, it is essential to distinguish between the

two statutory crimes of kidnaping which exist tn’

California and in most modern jurisdictions. The
first, and more historically orthodox form of the
offense, is defined in section 207 of the Penal Code.
1t is, with certain modifications which harmonize its
terms with modem political development, the
continuation of the crime of kidnaping as it has
existed since before the Christian era. {(See Lardone,
Kidnaping in Roman Law, 1 U.Det.LJ. 163-171.) At
common law, as under the earlier Jewish law,
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kidnaping was “ the forcible abduction or stealing
away of a man, woman or child from ... [his] own
country, and sending ... [him] into another.” (4 BL
Comm. [Christian Ed.] 221.) This is substantially the
crime defined by section 207 as it was enacted in
1872 and has since remained without material
change. (Amended Stats, 1905, p. 653, to add “
carries him into another ... county, or inlo another
part gf the same county.” )

The second crime of kidnaping is of comparatively
recent origin. Perhaps no modern crime is as deeply
and inescapably attached to its historical basis as is
kidnaping for pecuniary purposes, and any adequate
analysis of the offense necessarily must be based
upon thorough understanding and appreciation of that
background.

Apparently kidnaping for ransom was unknown at
common law. One of the first reported instances of
the crime in this country occurred in 1874, (Ross, The
Kidrapped Child [1876], cited and discussed in 12
N.Y.U.L.Q. Rev. 646, 649-50.) The next kidnaping
for the purpose of ransom which attracted ~pgreat
attention was in 1900 when Edward Cudahy was -
abducted and $25,000 demanded for his release,
(Spreading Evil-The *194 Autobiography of Pat
Crowe [1927), cited and discussed in 12 N.Y.U.L.Q.
Rev, 646, 650-51.) In the following year, one of the
first of the kidnaping for ransomn statutes to be
enacted in the United States was adopted in Iliinois,
which from the outset, made kidnaping * for the
purpose of extorting ransom” a capital offense.
(Stats. IIl. 1901, p. 145, § 1.) Other jurisdictions
enacted similar statutes, but the penalty prescribed
was generally no more than life imprisonment,
although uniformly well in excess of the penalty
under the preexisting crime of “ common-law”
kidnaping, such as that defined in section 207 of the
Penal Code.

In 1901 the California Legislature enacted section
209 of the Penal Code, which read: * Every person
who maliciously, forcibly, or fraudulently takes or

_entices away any person with intent to restrain such

person and thereby to commit extortion or robbery, or
exact from the relatives or friends of such person any
meney or valuable thing, is guilty of a felony, and
shall be punished therefor by imprisonment in the
state's prison for life, or any number of years not less
than ten.” (Stats. 1901, ch. 83, p. 98.) This section
differed from the majority of kidnaping for ransom or
extortion statutes by enumerating robbery as an
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additional purpose of the unlawful act. Inasmuch as
extortion, as then defined, was “ the obtaining of
property from another, with his consent” (Pen. Code,
§ 518 [enacted 1872)), quitz evidently the Legislature
determined 'that robbery should be specified as a
purpose-in.order to include the taking of a thing of
value from the person of the victim, against his will.
(People v. Fisher, 30 CalApp. 135 [157 P. 7]
fpromissory note and deeds to property]; Peopfe v
Safter, 59 CalApp2d 59 [137 P.2d 840]
[combination to office safe].)

Although in the years afier the first World War a
number of isolated kidnapings for ransom occurred, *
it was not unti] the latter part of 1931 that the public
began to be aware of the fact that kidnapings were
becoming more numerous;, and that the hit-or-miss
methods of the lone criminal had given away o the
carefully - -planned - activity of the professional”
(Fisher & McGuire, Kidnapping and the So-Called
Lindbergh Law, 12 N.Y. U.L.Q. Rev. 646, 652 [citing
Sullivan, The Snatch Racket, 1931].) “ Kidnaping
appeared to have acquired some of the characteristics
of a profitable atid skilled profession.” (Finley, The
Lindbergh Lew, 28 Georgetown L.Rev. 908; 909.)
The Lindbergh kidnaping awakened the American
people to the fact that a revolting crime was being
generally committed *1935 and unless the menace was
met fearlessly and with determination, * the very
sanction of the criminal law ‘was threatened.” (Fisher
"& McGuire, Kidnapping, supra.)

The Federal Kidnaping Act, the so-called Lindbergh
Law'(18 U.8.C.A. 120!; [June 22, 1932], ch. 271, §
1, 47 Stats. 326), was “ drawn in 1932 against a
background of organized viclence. 75 Cong. Rec.
13282-13304. Kidnaping by that time had become an
epidemic in the United States. Ruthless criminal
bands utilized every known legal and scientific
medns to achieve -their aims and to protect
themselves. Victims were selected from among the
wealthy with great care and study. Details of the
seizures and detentions were fully and meticulously
worked out in advance. Ransom ‘was the usual
motive.” (Chanvin v. United States (1946), 326 U.S.
455,462-3 [66 5.Ct. 233. 90 L.Ed. 1981

It was in this nationwide atmosphere of public alarm
that, in 1933, the California Legislature amended
section 209 of the Penal Code to maile kidnaping for
ransom, reward, extortion or robbery a capital crime.
During the years 1933 to 1935, similar statutes were
enacted in almost all of the other states, or the
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punishiment specified by existing statutes defining
kidnaping was increased. The effectiveness of this
uniform action by the various states, and particularly
by the Federal :gpovernment, is clearly demonstrated
by the statistics which show a decrease in kidnaping
and a larger percentage of convictions for the
commission of this crime, {(See Bomar, the Lindbergh
Law, 1 Law & Contemp. Prob. 435; Fisher &
McGuire, Kidnapping, supra.)

California is almost unique in its specification of
robbery.as one of the purposes for kidnaping, Other
than Nevada and Arizona, where the statute is
modeled upon the California code section (Nev.
Comp. Laws 193141, Supp. vol. 2, §10612.01; Ariz.
Code Anno. [1939] vol. 3, § 43-3202), only wwo
states in the United States specify reobbery as a
purpose for kidnaping. (Arlk. Stats. 1947 Anno. vol.
4, § 41-2302; Wyo. Comp. Stats, 1945 Anno. vol. 1,
§ 9-214.) The vast majority of American jurisdictions
Tist * ransom” or " extortion” as-the dominant
purpose, T Five states, however, follow the New
*196 York pattern of having a' single crime of
kidnaping, the only purpose specified being to hold
or detain, ™ although in New York, Delaware and
Maryland the offense, as it-is broadly defined, may
carry a death penalty.

FNI 18 U.S.C.A. 1201; Colo. Stats. Anno.
[1935], ch. 48, § 77 (4); Gen. Stats. Conn,
[1949:Rev.] vol. 3, § 8372; Dist. Col. Code
[1940], § 22-2101; Fla. Stats. Anno, vol. 22,
§ B05.02, Ga. Code [1933), § 26-1603;
Smith=Hurd Ill. Anno. Stats., ch. 38, § 386;
Gen. Stats. Kans. Anno. [1933], ch. 21, art.
5, § 449, Ky. Rev. Stats. 1948, § 435.140;
Anno. Laws of Mass. vol. 9, ch. 265, -§ 26,
Mich. Stats. Annc. vol. 25, § 28.581; Mo,
Rev, Smts. Anno. vol 13, § 4414; Rev.
Code Mont. [1935] Anno vol. 5, § 10970.1;
Rev. Stats. of Neb. [1943] vol. 2, ch. 28, §
417; N Mex. Stats. 1941 Anno,, vol. 3, § 41-
2503; Gen. Stats. N. C. 1943, vol. 1, §:14-
39; 10 Page's Ohio Gen. Code Anno., §
12427, Okla. Stats. Anne. [1937] title 21, &
7435; Ore. Comp. Laws Anna., vol. 3, § 23-
435; Purden's Pa. Stats. Anno., tit. 18, §
4723; Gen. Laws R. 1. [1938], ch. 608, § 21;
Code of 8. C., vol. 1, § 1122; 5. D. Code
{1939] vol. 1, § 13.2701; Williams Tenn.
Code, vol. 7, § 10795; Vernon's Texas Pen.
Code, vol. 2, art. 1177a; Utah Code Anno,
[1943], vol. 5, § 103-33-1(b) (1); Virginia
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Code 1936 Anno., § 4407; Vermont Stats,
[1947], § 8259; Remington's Rev. Stats,
Wash. vol. 4, § 2410-1; W. Va, Code [1943]
Anno., § 5925(3); Wis. Stats. [1943], §
340.56; Rev. Stats. Me., vol. 2, ch, 117, §
14; also Code of Ala. [1940], tit. 14, § 7;
Burns Ind. Stats. Anno. vol. 4 [1942 Rep.]
10-2903; Code of lowa [1946]. vol 2, §
706.3; La. Code of Crim. L. & Proc. [1943],
art. 740-44; N.J.S.A,, 2:143-1,

FN2 39 McKinney's Cons. Laws of N. Y.
[Pen. Code}, pt. 2, § 1250; Rev. Laws of N.
H. [1942], vol. 2, p. 1827, Minn. Stats.
-Anno. vol. 40, § 619.34; Rev. Code Del
[1935], § 5174; Anno. Cede Md. [1939],
vol. 1, art. 27, § 385, Possibly Washington
should also be listed-here s a result of
judicial construction of their statute. Stare v.
Andre [195 .Wash, 2211 80 P.2d 553; State

v, Berry, [200 Wash. 495] 93 P.2d 782, -

noted and criticized in 38 Columb.L.Rev.
1287, 19 Qre. L.R. 301.

Thus, although the state laws enacted during the
Lindbergh-era vary greatly in specific phraseology,
the great body of them define the crime as kidnaping
. for ransom or extortion in the American gangland
tradition of the early 1930's. The two exceptions to
the general rule are -found (1) in the New York act
which, in effect, makes “ common law” kidnaping,
such as is defined in section 207 of our Penal Code, &
capital offense; and (2) in the California statute,
which inciudes robbery as one of the purposes of the
crime. ' .

If simple detention during robbery is kidneping, the

scope and coverage of the California and New York
statutes go far beyond any normal conceptions of
kidnaping for ransom. The very severity of the
punishment, ™ and the revolting nature of the crimes
which were the driving force behind such modemn
statutes, make it obvious that detention incidental to
robbery is not kidnaping, These kidnaping for ransom
statutes are  to be construed in the light of [their]
contemporary historical background” (Finch v. State

116.Fla, 437, 442 [156 So. 4897);-and * the act must
be so construed to avoid the absurdity, *197 The
court must restrain the words. The object designed to
be reached by the act must limit and contrel the
literal import of the terms and phrases employed. (1
Kent's Com. 462; Commonwealth v. Kimball 24
Pick. [Mass.) 366, 370; Unifed States v. Fisher, 2
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Cranch [3581 400 [2 1.Ed. 3041.Y" (State v, Clark, 29
N.J.L.96)

FN3 In California, although first degree
murder is punisheble by death .or life
imprisonment (Pen, Code, § 190), kidnaping
for purposes of extortion or robbery may be
punished by death or life imprisonment
without passibility of parole, if the victim
suffers bodily harm. (Pen. Code, § 209.)

The courts which construed the exceedingly broad
language of the New York statute were among the
first to recognize the reasonable limitations which
must be placed upon the language used in such
legislation. Thus, in-People v. Kuntzsch, 64 N.Y.S.2d
116, which was a case involving an abduction for
union membership purposes during a strike, the court
dismissed an indictment for kidnaping, saying: * A
literal reading of the statute makes a wilful seizure -
with intent to confine, against the will of the person
seized, a kidnaping. Such a literal construction can be
carried to absurd extremes. The Court in
construing the Statute -should keep in mind the
penalty imposed for violation of the statute. The
crime is most serious.” (64 N.Y.5.2d at 118-9: see,
also, Black on Interpretation of Laws, 2d Ed. § 46, p.
129.)

The federal courts have also shown a recent tendency
to retreat from their former broad construction of the
intent required under the Lindbergh Law. That act
specifies, “ for ransom or reward or otherwise™ In
Gooch v, Unilted Stares (1936), 297 U.8. 124 [56
S.Ct. 395, 80 L.Ed. 522], the “ or otherwise™ clause
was given a broad construction to cover nonmonetary
benefits. However, recently, .in Chatwin v, United
States (1946), 326 U.8. 455 [66 S.Ct. 233, 9 L.Ed
168], .the court considered the conviction of an
advocate of polygamous * celestial marriages,” who
was charged with taking a smal! girl from Utah into
Mexico, going through a marriage ceremony with her
and then returning to Arizona where they resided as
man and wife. The prosecution was under the * or
otherwise”  clause of the Lindbergh Law. In
reversing the conviction, it was said: * The stipulated
facts of this case reveal a situation quite different
from the general problem to which the framers of the
Federal Kidnaping Act addressed themselves. ...
Comprehensive language was used to cover every
possible variety of kidnaping followed by interstate
transportation ... [but] were-we to sanction & careless
concept of the crime of kidnaping or were.we to
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disrepard the background and setting of the Act the
boundaries of potential liability would be lost in
infinity. ... The absurdtiy of such a result, with its
attendant likelihood of unfair punishment and
blackamail, *198 is sufficient by itself to foreclose that
construction.” (326 U.S. at pp, 462-465.) In reaching
its conclusions concerning the particular crime for
which Knowles should be punished, the court
attempts to dismiss the Chatwin case by saying there
“ .. is no intimation that had the restraint been
forcible, the transportation would not have been
within the broad meaning of the 'or otherwise' clause
of the federal act.” This, however, does not pive
proper weight to the broad policy stated by the
Supreme Court of the United States in refusing to “ ...
sanction a careless concept of the crime of
kidnapping. ...”

Applying the rule of the Chatwin case, the facts
shown in the prosecution of Knowles reveal a
situation quite different from the general conduct
against’ which the framers of the statute directed
legisiation. Clearly, he was a participant:in an armed
robbery, but only by a strained construction of
section 209 may his acts be said to - constitute
kidnaping for the purpose of robbery. The record
includes no evidence showing any plan to control the
victimg' wheredbouts as a method of extorting money
from them or their friends. The dominant act was the
robbery. It could have been accomplished withonit
requiring the victims tc go into the storeroom. That
movement was merely incidental to the robbery; it
was & movement during the robbery, but i was ror a
considered and essential prefude to the robbery.
Unguestionably, the crime Knowles committed was
not kidnaping for the purpose of robbery in the sense
that the Legislatire intended by the enactment and
amehdment of section 209 of the Penal Code.

This conclusion logically follows the rationalé of the
cases decided when the statute enacted in 1901 was
in effect. In People.v. Fisher (1916}, 30 Cal . App. 135
[157 P. 7], the couri prefaced its statement of facts by
noting that the record’™ reads as though it were a tale
of medieval brigandage.” The defendants seized the
victim on the highawy and forced him to write a note
to his secretary esxplaining his absence. They then
drove him from Merced to Stockton, where he
escaped and they were captured. Wire-tapping
equipment, unsigned deeds to all of the victim's real
property and & number of blank promissory notes
were found in the automobile. This was a clear case
of kidnaping for the purpose of robbery, that is, the
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property was to be obtained from e victim's person
without his consent. Moreover, viewing the
transaction in its entirety, it was an orthodox
kidnaping.

The other cases which were prosecuted under the

-1901 act *199 were decided upon similar facts. In

People v. Lombard (1933); 131 Cal.App, 525 [31]
P24 955], & conviction of attempt to commit

. kidnaping for purposes of ransom was sustained upon

facts which showed the usual kidnap pian: a
hideaway prepared, ransom: notes and' other
preparations for extorting money. And People v
Wagner (1933), 133 Cel.App. 775 [24 P.2d 927],
according to one of the defendants in the case, was *
just a case of one racket piaying on another.,” The
court there said that © the object of kidnaping which
is made an offense by the statute is not primarily the
seizure and restraint of the victim, but the mulcting
him or his reiatives or friends of money or other

property through coercion.” (133- Cal.App. at p.
780 .- '

The first decision in which this court considered the
effect of the 1933 amendment to section 209 of the
Penal Code is People v, Tanner (1935}, 3 Cal.2d 279
[44 P.2d _324). The defendants believed that the
victim had a large amount of:cash hidden in his
house. He was accosted in his car just outside his
garage and was forced to reenter the house. For over
an hour he was questioned, threatened, and finally
tortured as the defendants attempted to find out
where the “ real money” was hidden. Finally, they
became convinced that their  information was
incorrect and there was no large sum of money in the
house.” Although the asportation was slight, it was
clearly connected with a prearranged plan which
called for protracted holding and coercion to obtain
from the victim property which would not have been
available in the course of an ordinary armed robbery.
This was the type of criminal conduct which the
Legislature sought to prevent by making kidnaping ¢
for the purpose of robbery” a capital crime.

At jemst four other prosecutions under the 1933
amendment may be placed within the same category.
In one of them, there was a prison break in which the
warden and- other officials were detained for the
purpose of obtaining money and clothing and to
assure safe exit from the prison. The seizure and
transportation was as much for the purpose of
robbery as for purpose of obtaining human shields for
the escape. It was all part of an organized plan to
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seize the victims and secure the escape. ™ {People v.
Arisy, 4 Cal:2d 504 [50 P.2d 798].) *200 People v,
Grimes, 35 Cal.App.2d 319 {95 P.2d 486], presents
an excellent example of orthedox kidnaping for

ransom. A farmer's wife was taken from her home

after a demand- was made for $25,000 under threat
that otherwise she would never be seen again. Pegple
v Salter, 59 CalApp2d 59 [137 P.2d 840].
concerned a situation similar to that shown in People
v, Tanner, supra.. The defendants seized the victim in
his driveway and thersafter held him, both.in his
house and in a car driven about-town, while they
attempted-to obtain from him the combination to his
office safe. And the prosecution in Pegple v
Anderson, 87 Cal.App.2d 857 [197 P.2d 8391, was
based upon- the kidnaping for robbery of a used car
dealer who was taken on a feigned demonstration
ride. All ofthese decisions, upon their facts, affirmed.
judgments of conviction for- seizing and carrying
away & person for a purpose which could not be
accomplished at the place where he was attacked.

FN4 The 1939 amendment to the extortion
statute which added the language “ the
obtaining of an official act of a public
officer; induced by the wrongful use of force
or fear,™ (Pen..Code, § 518; Am. Stats.
1939, pr 2017), would appear to more aptly
bring such prison break kidnapings under
the heading of “ for the purpose of
extortion.”

To ascertain the legislative intent in the amendment
of section 209, reference properly may be made to
Senate Bill No. 1226 and Assembly ‘Bill No. 334
which were enacted in 1933. These bills, identical in
text, were entitled © An act to amend section 209 of
the - Pena! -Code, relating to the punishment of
_ kidnaping.”  After the Legisiature passed the
assembly bill, a report on it was made to the governor
by the -legislative counsel, who is charged with the
duty of advising him, as well as the legislators, upon
pending bills and other matters (Gov. Code, §§
10230-10245; Rule 34 of the Joint Rules of the
Senate and ‘Assembly, California Legislature, 1943).
The report anatyzed the preposed amendment as
follows; “ This bill enlarges the definition- of
kidnapping. It makes-the doing of the designated act
or acts an offense by deleting the existing
requirement that the seizure or carrying away must be
done maliciously, forcibly or fraudulently, and
includes within the definition one who aids or abets.”
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i

The existing penalty for kidnapping, upon
conviction, is imprisonment in the state prison for
from 10 years to life. This bill specifies ... [preatly
increased] penalties.” -

The legislative counsel's opinion went to the
governor while the bills were being considered by
him. * The .executive is, by the constitution, a
component part of the law-making power. In
approving a law, he is .., supposed to act ... as a part
of the legislative branch -of the govemment”
(Fowler y. Peirce, 2 Cal. 165, 172.) And the
enactment of legislation requires the concurrent
action not only of-the two houses of the Legislature,
but of the governor. (See: *201Daviesv. City of Los
Angeles 86 Cal. 37, 50 [24 P. 7711.) * While engaged
in considering bills ... presented to him for approval
or disapproval, he is acting in a legisiative capacity
and not as an executive.” (Lukens v. Nye 156 Cal.
498, 501 {105 P. 593, 20 AnnCas. 158, 36
L.R.AN.S. 244]. See, also, Wright v. United States,
302 1.8 583 [58 S.Ct. 395, 82 L.Ed. 439]; Edwards
v.. United Sigies. 286 U.S. 483 [52 $.Ct. 627, 76
L.Ed. 1239].) Presumably, in considering the two
bills, the governor.relied upon, or at least considered,
the opinion of- the legislative counsel. As the
legislation wes .presented to him by his advisor, the
only purpose of the amendment of section 209 was to
omit the-requirement that the acts specified by the
statute then -in effect be done malicicusly and to
change the penalties for kidnaping,

Since the amendment in 1933, the decisions of this
court ~have consistently recognized the distinct
characteristics of kidnaping and robbery. Before the
present. case,-whenever the conviction of one found
guilty of both kidnaping and-robbery arising out of
the same chain of events was upheld, the judgment as
to each crime has been affirmed. By these decisions,
impliedly at- least, it has been held that one can
commit robbery without also being guilty of
kidnaping; until now the court has not held that the
same act may, constitute both kidnaping and robbery.
The decisions are to the contrary. (In re Pearson, 30
Cal.2d 871 [186 P.2d 401] {kidnaping for the purpose
of committing robbery and attempted robbery of one
Afornin; see Peopie v. Pearson, 41 Cal.App.2d 614,
617 [107 P.2d 463). for details]; Peoplie v. Brown, 29
Cal.2d 555 [176 P.2d 929] (kidnaping for the purpose
of robbery and robbery of one Mrs. Jacobs]; People
v. Dorman, 28 Cal.2d 846 [172 P.2d 686] [kidnaping
for the purpose of robbery and robbery .of one
Bigelow]; People v. Britton, 6 Cal.2d B [56.P.2d 453
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[one charge of kidnaping for the purpose of robbery
and two charges of robberyl; People v. Kristy, 4
Cal.2d 504 [50 P.2d 798] {four counts of kidnaping
for the purpose of robbery and four counts of
robbery); People v. Tanner, 3 Cal2d 279 {44 P.2d
324] [two counts of kidnaping and two counts of
robbery of one Bodiin and his wife].)

In People v. Dorman, supra, the defendant -was
convicted upon .one count for murder, one count for
kidnaping for the purpose of robbery, and three
counts for robbery. In affirming the judgment, Justice
Shenk discussed * . the undisputed acts of
transporting ‘Bigelow to an isolated spot; and *202
robbing him”  as:sufficient evidence to support each
of the convictions.

A leter case is People v. Brown, supra, in which
Justice Traynor spocke for the court in affirming
convictions for two counts of robbery and-one of
kidnaping for the purpose of robbery, where the
victim suffered bodily harm. The most .recent
decision is /n re Pearson, supra, in which a petition
for a writ of habeas corpus was denied one
imprisoned following convictions for kidnaping and
attempted robbery based upon the same facts At page
878 of the opinion, Justice Schauer stated as to the
conviction for kidnaping, * Petitioner is legally
imprisoned for life without possibility of parele under
a-Judgment verdict which so fixes his punishment.”

By the present decision, the court sub silentic has
overruled the cases cited. And if since 1933 an act of
robbery has also constituled kidnaping, - the
defendants in those cases were entitled to the same
relief now given Knowles,

The majority opinion atternpts to distinguish the prior
decisions upon the ground that, in each of them, “ ...
the acts that formed the basis of the kidnaping
conviction were separate from those that involved the
actual tasking of property. .. If this be true, the
present case apparently is the first one in reported
- California iegal history where thers were inseparable
acts of .robbery and Lkidnaping. Furthermore,
assuming that the records upon which convictions for
robbery and kidnaping for the purpose of robbery
were: affirmed by this court showed separable acts
constituting these crimes, the decisions in those cases
are entirely inconsistent with the conclusions now
reached. It cannot be said with any certainty whether
the triers of fact placed the judgments of conviction
upen evidence of the incidentdl detention necessary
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to relieve the victims of their property, or upon
testimony concerning the defendants' conduct not
directly connected with the robberies. As now stated,
every robbery is a kidnaping because of such
incidental detention and one is unable to say which
act the jury relied upon as the basis for its verdict of
guilty of kidnaping. If in the prior cases the juries
determined that there was detention incidental to
robbery and based the convictions for the kidnapings -
upon -that evidence, then, as here, the judgment of
conviction for robbery should have been reversed.
This is true because, under the new formula, either
the evidence as to detention incidental to robbery or
that -concerning -an independent -act unrelated to
robbery would support the judgment of conviction for
kidnaping. -And .applying *203 -section §34 of the
Penal Code as used.in the majority opinion, where, as
in the present case,-the conviction for robbery and for
kidnaping for the purpose of robbery are based upon
the robbery zione, the conviction of the lesser crime
should have been set aside.’

To summarize my conclusions, the pgrammatical
construction » and language of the statute, the
legislative history and development of section 209,
and the legisiative intent as derived from the history
and circumstances- surrounding the enactment of the
1933 amendment clearly show that one can commit
robbery without also being guilty of kidnaping.
Considering particularly the facts shown by the
present record, 1 see no basis whatever for holding
that one who moves: his-victim within the immediate
zone -of the crime merely to facilitate the robbery, or
detains him briefly in crder to obtzin property frem
him, is guilty of kidnaping.

Otherwise stated, if there be detention alone, it must
follow a traditional act of kidnaping in .order to
render the one detaining guilty of that crime.-1t is true
that section 209 does not -in every case require
asportation, although that is an element usually
present in kidnaping. But the seizure, confinement,
inveigling, enticing, decoying, abducting, concealing,
kidnaping or carrying away must be done, as the
words themselves demonstrate, to control the victim's
whereabouts for the purpose of robbery or extortion.
If the defendant's control of the location of the
victim's person is purely transitory or incidental, as in
the ordinary robbery, the crime is not kidnaping.

[ would reverse the judgments-of conviction for
kidnaping, and affirm the Judgments of conviction for
robbery.
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Gibson, C. J., concurred.
CARTER, 1,
Dissenting,

I am in full accord with the views expressed in the
dissenting opinion of Mr. Justice Edmonds, but feel
that something further should be said in regard to the
holding in the majority opinion. It is there held that a
robbery is also a violation of section 209 of the Penal
Code, called * kidnapping.” 'The prosecuting
attorney is piven the socle and arbitrary power fo
determine whether & person shall suffer life
imprisonment without possibility, of parole or even
death on the one hand, or, in the case of robbery in
the second degree, as little =as one year's
imprisonment. It -all depends on the charge he
chooses, at his whim or caprice, *204 to make against
the - aceused. If he charges both robbery and
kidnapping and the ‘defendant is convicted of both
crimes, he must suffer the preater punishment
provided for kidnapping, or, if he wishes, he may
charge kidnapping alone and likewise obtain the
extreme penalty. However, he may charge robbery
alone, and,in case of a conviction, lesser punishment
would follow. All these things could occur on the
identical set of facts which establish only robbery as
will ‘later ‘appear. ‘1t is not to be supposed that the
Lepislature intended to place any such drastic and
arbitrary power in the hands of the district attorney.
On the contrary, it is clear that it did not intend to
embrace the crime of robbery in section 209 of the
Pengl Code. Every robbery, whether first or second
degree, necessarily involves some detention or
holding of the victim if we give those words a narrow
and restricted meaning. The Legislature has carefully
defined robbery and fixed its punishment, deeming
that punishment adequate. If it had intended to depart
from thdse provisions, it would have dene so directly
by amending the robbery statute, It would not have
. atiempted to achieve that result by amending section

209, the kidnap statute. The case falls squarely within
Iir re Shull 23 Cal.2d 745 [146 P.2¢ 417], where this
court held that a statute imposing an additional five-
year term of imprisonment where a felony was
committed with a-deadly weapon was not intended to
apply to the felony of assault with a deadly weapon,
for the elements in both instances were the same and
the punishment for the latter was clearly defined. It is
there said: “ It is not unreasonable to suppose that the
Legislature believed that for felonies in which the use
of a gun was not one of the essential factors, such as
rape, larceny, and the like, an added penalty should
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be imposed by reason of the fact that the defendant
being armed with such a weapon would probably be
more dangerous because of the probability of death
or physical injury being inflicted by the weapon.
Hence, such a condition would be reasonable grounds
for increasing the penalty where felonies are inveived
which do not include as a necessary element being
armed with a pistol. The Legislature has by other acts
imposed an increased punishment where the only
additional factor, being armed with & deadly weapon,
is present. The only difference between a simple
assault and one.with a deadly weapon is the latter
factor. The commission of a simple. assault is
deelared a misdemeanor, and the punishment therefor
is a fine of not over $500 or imprisonment in the
county jail for six months, or by both. (Pen, Code, §§
240, *205 241.) When there is added to the assault
the use of a deadly weapon ‘the punishment is
increased to imprisonment in the state prison not
exceeding ten years or 'in the county jail not
exceeding one year or 2 fine not exceeding $5,000 or
by both fine and imprisonment (Pen. Code, § 245),
and if section 1168(2)(a) or 3024(2) is applicable and
the: weapons therein mentioned are ‘used, the
minimum term s fixed- at five vyears where .the
perpetrator is not one previously convicted of a
felony. Briefly, the Legislature has fixed the
punishment for an assault where a deadly weapon is
used, a particular crime, and it iz not to be supposed
that for the same offense without eny additional
factor existing the added punishment should be
imposed. In felonies where a deadly-weapon.is not a
factor in the offense, the additional punishment is
tmposed by section 3 of the Deadly Weapons 'Act,
because of the additional factor of a deadly weapon
being involved.”

Applying the foregoing rule to the case at bar, it
seems ‘obvious tc me that by the amendment to
section 209 of the Penal Code the Legislature did not
intend to make the punishment for - kidnapping
applicable to robbery, but such is the holding of the
majority in this case. '

Appellant's petition for a rehearing was denied May
18, 1950. Gibson; C. J., Edmonds, 1., and Carter, 1.,
voted for a rehearing. ‘ ,

Cal.
Pecple v. Knowles
35 Cal.2d 175,217P2d 1¢

END OF DOCUMENT

© 2007 Thomson/West. No Claim to Orig. U.S. Govt, Works.

272




Weglaw:
S

100 Cal.App.4th 94

Page 1

100 Cal. App.4th 94, 121 Cal.Rptr.2d 892, 02 Cal. Daily Op. Serv. 6319, 2002 Daily Journal D.A.R. 7891

(Cite as: 100 Cal. App.4th 94)

C
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DEXTER HOWARD, Defendant and Appellant.
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THE PEQPLE, Plaintiff and Respondent,
v, .
DEXTER HOWARD, Defendant and Appellant.
No. B152875.

Court of Appeal, Second District, California.
July 15, 2002,

[Opinion certified for partial publication, ™"

FN* Pursuarit to California Rules of Court,
rules 976(b) and 976.1, this opinion is
certified for partial publication. The portions
~of this opinion to be deleted from
publlcatlc'm are identified as thoge portions
bctween double brackets, e.g., [[/]].
SUMMARY

" Deféendant was convicted in a’bench trial of recgivirig
stolen property (Pen. Cade, § 496, subd. (a)),
cxhlbltmg a firearm 'in the presence of an occupant of
2 motor vehicle (Pen, Code, § 417.3), and carrying an
unreg1stered loaded firearm (Pen. Code, § 12031,
subd: (a)(l)) Defendant had pointed a semiautomatic
handgun at a driver who was sitting inside his stalled
car on the median of a street. (Superior Court of Los

: Angeles County, No.  BA210792, Judith L.

Champagne, Judge.)

The Court of Appeal vacated defendant's conviction
of exhibiting a firearm in the presence of an occupant
of & motor vehicle (Pen. Code, § 417.3), with
directions to enter a new ‘judgment of conviction of
brandishing a weapon in the presence of another
person (Pen. Code, § 417), and ‘otherwise affirmed
the judgment. The court held that there was
insufficient evidence to convict defendant of
viclating Pen. Code, § 417.3, since that statute
applies to exhibition of a firearm in the presence of
an occupant of a motor vehicie that-is “ proceeding
on a public sfreet or" highway,” and not to an
oceupant of a stalled and inoperative vehicle that is
- stopped in the vicinity of a street or highway. The
court ‘further held that reduction of defendant's
conviction to the lesser included offense of

brandishing a weapon in- the presence of another
person (Ren. Code. § 417) was appropriate, 'since
every element of that offense was supported by
substantizl evidence. {Opinion by Perren, J., with
Gilbert, P. J., and Coffee, J., concurring.)

HEADNQOTES

:Classified to California Digest of Official Reports

{la, 1b) Weapons § 10--Crimes--Exhibition of
Firearm in Presence of Occupant of Motor Vehicle--
Application When Occupied Vehicle 1s Inoperative.
Defendant's conviction of exhibiting a firearm in the
presence of an occupant of a motor vehicle (Pen.
Code, § 417.3) was not supported by substantial
evidence, where the record showed that defendant
had pointed & semiautomatic handgun at a driver who
was sitting inside his stalled car on the median of a
street. Pen. Code, § 417.3, applies to exhibition of a
firearm in the presence of an occupant of a motor
vehicle that is * proceeding on a public street or
highway,” and not tc an- occupant .of a stalled and
inoperative vehicle that is stopped in the vicinity ofa
street - or highway. This interpretation is consistent
with the purpose of Pen. Code, .§ 417.3, which is to
deter and punish threats to persons-inside vehicles,
which threats could . result in emrratic driving
endangering the safety of the innocent driving and
pedestrian public. Further, reduction of -defendant's
conviction to the lesser included offense of
brandishing a weapon in the -presence of another
person (Pen. Code, § 417) was appropriate, since
every element of that offense was supported by
substantial evidence.

[See 2 Witkin & Epstein, Cal. Criminal Law (3d ed.
2000) Crimes Against Public Peace and Welfare, § 5;
West's Key Number Digest, Weapons €& 4]

(2) Statutes - § 29~~Ccnstruc’non—-Language--Plam
Meaning Rule.

In determining legislative intent behind a statute, a
court begins with the actual words of the statute,
since'they are generally the most reliable indicator of
intent. The court's inquiry ends if the words of a
statute are clear and unambiguous; the plain meaning
of the statute governs and there is no need for judicial
construction.

COUNSEL
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PERREN, J.

In a bench trial, Dexter Howard was convicted of
receiving stolen property (Pen. Code, § 406, subd.
(a)), N exhibiting a firearm in the presence of an
occupant of a motor vehicle (§ 417.3), -and carrying
an unregistered loaded firearm (& 12031, subd.
_{a)(1)). He was séntenced to four years four months

in prison, doubled to eight years eight months under -

the “ Three Strikes” law based on his admission of a
prior juvenile adjudication for attempted robbery. (§§
664 211y Howard contends that there was

insufficient evidence to support:the conviction for
exhlb1tmg a firearm. {[/]] ™

FN1 All statutory references are to the Penal '

Code unless otherwise stated.
. FN* See footote, ante, page 94.

We conclude that Howard's conviction for exhibiting
a firearm. is not supported by substantiai evidence
that his victim was in a motor vehicle * proceeding
on a public street or highway” (§ 417.3.)
Accordingly, we will vacate the conviction but direet
the trial court-to enter a judgment for the lesser
included offense of brandishing a firearm. (§ 417.)
[/ ™ Otherwise, we affirm.

FN* See footnote, ante, page 94.
Facts and Procedural History -

Bryen Riley was driving with a passenger when-his
car stalled and came to a stop in the center median of
a street. Howard and several men approached Riley's
car and asked:him, in & threatening manner, what he
was doing in their neighborhood. Howard stood near
the driver's side of the car and pointed -a
semiautomatic handgun at the car and in the general
direction of Riley. Riley rotled up the windows and
locked his door, but later escaped by running into the
street and petting into another car, which drove him
to safety.

The police responded detained Howard near the
scene of the crime, and Tecovered a loaded

semiautomatic handgun from a nearby trash can.
Howard admitted that he had been carrying the gun
and threw it in the trash can immediately before the
police arrived. He said he was walking to a friend's
house and was carrying the gun because he was

nervous. The handgun had been stolen about one year
earlier.

Howard waived a jury and was tried by the court, He
was acquitted of an additional charge of assault with
a semiautomatic firearm, (§ 245, subd, (b).) *97

Discussion

um™

Exhibiting Firearm to Occupant of Motor Vehicle
Not Supported by Substantial Evidence

(18) “ Every person who, except in self-defense, in
the presence of any other, person who i8 an occupant
of a motor-vehicle proceeding on a public street or
highway, draws or exhibits any firearmm, whether
loaded or unloaded, in a threatening menner against
another person.in such.a.way s to cause a reasonable
person apprehension or fear of bodily harm is guilty
of a feleny ....,” (§417.3.) Howard contends that. he
did .not exhlbxt his gun in the presence of “
occupant of a motor vchxcle proceeding on a pubhc
street or-highway” (Ibid., italics added.) We agree,
and conclude that the Legislature did not intend the
phrase “ motor, vehicle proceeding on a public street
ar highway’-‘ to cover a stalled and inoperative motor
vehicle merely because it is in the vicinity of a street
or highway. '

FN* See footnote, anse, page 94.

(2) In determining legislative intent, a court begins
with the actual words of the statute because they are
penerally the most reliable indicator of intent.
(People v, Gardeley {1996) .14 Cal.4th 605, 62 [5%
Cal.Rptr.2d. 356, 927 P.2d 713].) Our inquiry ends if
the wards of a statute are clear and unambiguous.
The plain meaning of the statute governs and there is
no need.for judicial construction. (J/bid.; People v.
Torres (2001) 25 Cal.4th 680. 685 [106 CalRptr.2d
g24.22 P34 8711)

{1b) None of the relevant statutory wbrpj_s:, singly or
in combination, display any ambiguity. The ordinary
meaning of the word © proceeding” in this context is
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to be “ in movement,” and the plain meaning of the
phrase “ motor vehicle proceeding on a public street
or highway” is that the vehicle is moving on a street
or highway with its engine running and propelling the
vehicle. A stalled and inoperative vehicle stopped on
the side of the road is not “ proceeding on & public
street or highway."

Although there is no authority considering the word
proceeding” in connection with the operation of a
motor vehicle, other language used to describe the
use of motor vehicles supports our inferpretation. The

phrase “ to drive a vehicle” has been interpreted to

require volitional movement of a vehicle. (Mercer v.
Depariment of Motor Vehicles (1991) 53 Cal.3d 753,
763 [280 Cal.Rpt. 745 809 P.2d 404] [drunk
driving]; Pecple v. Lively (1992) 10 Cal.App.4th
1364, 1368 [13 Cal.Rptr.2d 368] [same].) Similarly, *
[a] *98 person operates a motor vehicle when the
person causes the motor vehicle to function in the
manner for which the automobile is fitted.” (Cabral
v. Los Angeles Courty Metropolitan Transportation
Authority (1998} 66 Cal.App.dth 907, 913 [78
Cal.Rptr.2d 385].) '

The Attorney General cites Adler v, Deparmment of
Motor . Vehicles (1991) 228 Cal.App.3d 252 [279
Cal.Rptr. 28], in support of its argument that a motor
vehicle proceeding on a street or highway includes a
vehicle which is stalled and inoperative. In Adler,

after parking and stopping, a driver opened her door

and accidentally hit and injured a passing bicyclist.
The court concluded that an accident occurring under
those circumstances was an automobile accident
covered by the financial responsibility law. The court
stated that the financial responsibility law applies to
any person who “ 'drives or is in actual physical
control of a vehicle' ™ at the time of an accident. (Jd
at p. 258, quoting Veh. Code, § 305.)

Centrary to the Attorney General's assertion, Adler
provides support for a limitation of section 417.3 to
the exhibition of a firearm to 2 person in a motor
vehicle actually driving and proceeding down a
street. Adler, and Vehicle Code section 305 relied on
by Adler, distinguish between a person who is driving
a vehicle and a person who hés physical control of a
vehicle after it has parked and stopped. Both persons
may be “ drivers” for insurance purposes but, under

section 417.3, it is immaterial whether the occupant

of an inoperable vehicle can be characterized as a
driver” or “ operator” of the vehicle. A vehicle is
not “ proceeding on a public street or highway”

- street or highway,”

merely because a driver retains physical control after
the vehicle has stalled and stopped.

Similarly, the difference between “ operating a motor
vehicle” and being an ocoupant of a “ motor vehicle
proceeding on a public street or highway”
demonstrates that an inoperable vehicle does not
qualify under section 417.3. A " 'person may be

" convicted of operating a motor vehicle without it

necessarily being shown that the automobile was
actually in motion or even had the engine going ....' "
(Padilla v, Meese (1986) 184 Cal:App.3d 1022, 1028
fn. 1 [229 Cal.Rptr, 310].) “ Operation” inciudes
stopping, parking, and other acts incidental to driving
the wvehicle. (Cabral v. Los  Angeles  County
Metrapalitan _Transporiation Awthority supra, 68
Cal. App.dth atp. 914)

The phrase “ motor vehicle procesding on a public
however, must be construed
more narrowly. Satisfying section 417.3 requires
more than that the vehicle be in “ operation” in the
breadest sense of that word. Even if 2 motor vehicle
is still “ operating” at the time it is stopped and
parked, the vehicle is not * proceeding on a public
street or highway.” *99

In addition, our interpretation of the statutory phrase
to exclude an inoperative vehicle is consistent with
the purpose of section 417.3 to deter and punish “
threats to persons inside vehicles, which threats may
well result in-erratic driving endangering the safety of
the innocent driving-and pedestrian public.” (People
v. Larg (1996) 43 Cal AppAth 1560, 1565-1566-[51
Cal.Rptr.2d 349], . omitted.} Riley's inoperable
vehicle could not be driven, erratically or otherwise.

We also reject the Attorney General's claim that
Riley's vehicle could have moved if he accidentally
released the handbralee or took the car out of gear.
First, based on the evidence, Riley's vehicle was fully

. stopped, inoperative, and incapable of moving in any

manner (except, presumably, if pushed). Second, the
Attorney General offers no sound reason to construe
the statutery phrase “ proceeding on a public street or
highway” to include brief and inadvertent movement
on the side of a street or highway.

It is important to note that, at trial and on appeal, both
sides.agreed that a violation of section 417.3 requires
that the defendant exhibit a firearm against the
occupant of a motor vehicle proceeding on & street or
highway. In so doing, the parties were accepting the
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‘holding of Peopie v. Lara_supra 43 Cal. App.dth at
page 1566, As discussed in Lara, section 417.3 could
be interpreted to apply when a firearm is exhibited
against a person who is not an occupant of a mator
vehicle (or is an occupant of a motor vehicle which is

not proceeding on a street or highway) as long s the

firearm is exhibited * in the presence” of another
person “who is an occupant of a motor vehicle
proceeding on a street or highway. (Lara, at p. 1565.)
Lara réjected this interpretation and conciuded that
the Legislature intended “ to require that the person
who is placed in fear by the brandishing actually be
the occupant of a vehicle.” {/d at pp. 1565-1566.)
Since neither Howard nor the Attorney General
questions Larg's interpretation of section 417.3, we
will not address the issue.

Although Howard's conviction for exhibiting a

firearm in the presence of a motor vehicle must be -

overturned, an appellate court may reduce a
conviction to a lesser included offense if the evidence
supports the lesser included offense but not the
charged offense. (People v. Mariinez (1999) 20
Cal.4th 225, 241 [83 Cal.Rptr.2d 533, 973 P.2d 512];

People v, Kelly (1992) 1 Cald4th 495. 528 [3
Cal.Rptr.2d 677, 822 P.2d 385]; § 1181, subd. 6.)

We conclude that section 417, brandishing a-weapon
“ in the presence of any other person,” is a lesser
included cffense’ of section 417.3 because:a section
4173 offense cannot be  committed without
necessarily committing & section 417 offense.
(People v. Birks (1998).19 Caldth 108, 117-118
*100[77 Cal.Rptr.2d 848, 960 P.2d 1073]; Peonle v.
Brenner "(1992) 5 Cal.App.4th 335, 341 [7
Cal.Rptr.2d 260].) The elements of section _417.3
include all the elements of section 417, plus the
additional requirements that the exhibition of the
firedarm must be made in the presence of an occupant
of a midtor vehicle proceeding-on.a street or highway,
and ‘rhust be made in such a way * as to cause a
reasonable: person apprehension or fear of bodily
harm™ (§_417.3) Here, it is undisputed -that
substantial evidémee supports every ~element of
section 417.3 except that the vehicle is proceeding on
a street or highway. Accordingly; it is undisputed that
every clement of a seciion 417 offense is supported
by substantial evidence. :

Therefore, we will vacate the conviction for violation
of section 417.3, and direct the trial court to enter a
new judgment for violation of gection 417.

Page 4

[ ™

FN* See footnote, ante, page 94.

Disposition

The conviction for violation of section 417.3 is
vacated with directions to enter a new judgment for
violation of section 417. Otherwise, the judgment is
affirmed.

Gilbert, P. 1., and Coffee, J., concurred. *101
Cal.App.2 Dist.

People v. Howard . '

100 Cal.App.4th 94, 121 Cal.Rptr:2d 892, 02 Cal
Daily Op. Serv. 6319, 2002 Daily Journal D.AR,
7891

END OF DOCUMENT
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JACQUELYN GILES et al., Plaintiffs and
Respondents, v. BILL HORN, ‘as County Superwsor
etc., et al., Defendants and Appellants.

Cal. App. 4 Dist.
JACQUELYN GILES et zl., Plaintiffs and
Respondents,
.

BILL HORN, as County Supervisor, etc., et al,,
Defendants aird Appellants.
Nos. D037419, D037873.

Court of Appeal, Fourth District, Division 1,
California.
July 17, 2002.

SUMMARY

An action was brought against a county board of
supervisors and other’county officers, alleging that
defendants' hiring of private contractors to provide
certain services under the county's implementation of
the state welfare-to-work program’ (Ca]lWORKS)
viglated both the county charter and state law. The
trial court entered ‘judgment in favor of plaintiffs. It
determined that the county failed to make the finding,
required by county charter prov1s:ons that the
contractors  would provide services more
economically and efficiently than county civil service
emi':loydes The trial court also found that the

contracting oul of case management functions .

violated Welf & Inst. Code, § 10619, which requires
the performance of all such functions exclusively
through use 6f merit civil service employees except
to the ektent permitted by state or -federal law in
effect on Aug. 21, 1996. (Superior Court of Sah
Diego County, No. GIC733081, J. Richard Haden,
Judge.)

_The Court of Appeal reversed the judgment. and
remanded the matier to the trial court to allow
plaintiffs' claim that confracting out case
management functions under the CalWORKS
program is not more economical and efficient to
proceed; the court additionally dismissed as moot
.plaintiffs' claim challenging the validity of the
contracts’ on the basis that the' county violated the
county charter by failing to perform an economy and
efficiency determination prior to contracting, and it

- management functions

reversed the trial court's order awarding plaintiffs
their attorney fees. The court heid that the county
violated county charter provisions by entering into

. contracts with independent contractors to perform

case management functions under the CalWORKS
program, without first determining that the functions
could be done more economically and efficiently by
the contractors than by civil service personnel. The
charter provisions clearly required the economy and
efficiency determination to be made unless some
exception applied, and there was no applicable
exception. However, as-to the original contracts,
which-had now expired, plaintiffs" claim that the
county violated the-county charter by failing to make
this determination was moot; and, since the county
subsequently made the economy and efficiency
determination as to extensions of these contracts,
plaintiffs’ claim ‘that the contracting out of case
was not in fast more
economical and efficient could be addressed .on
remand. The court further held that the contracting
out of case management functions did not violate
Welf, & Inst. Code, § 10619, since it was permitted

“under both state and federal. law.in effection -Aug. 21,

1996. (Opinion by Nares, Acting P. I., with McIntyre
and McConnell, JJ,, concurring,)

HEADNOTES

Classified to California Digest of Official Reports

(1) Appellate Review § 145-5cope of Review--
Questions of Law and Fact-—- Function of Appellate
Court-Independent Review.

Under the independent de novo standard of review,
the appeliate court is not bound by the findings of the
trial court; rather, it reviews the facts and law anew,

(2) Appellate Review § 152-Scope of Review--
Questions of Law and Fact-- Sufficiency of
Evidence--Consideration of Evidence.

Under the substantial evidence standard of review,
the appeliate court accepts as true all of the evidence
most favorablie to the respondent, and discards the
unfavorable -evidence as not having sufficient verity
to be accepted by the frier of fact.-

(3) - Statutes §
Legislative Intent,

28--Construction--Language--
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The fundamental rule of statutory construction is that
the court should ascertain the intent of the Legislature
so as to effectuate the purpose of the law. In
determining that intent, the court first examines the
words of the statute itself.

(4) Stamtes § 30--Construction--Language--Literal
Interpretation; Plain Meaning Rule.

Under the plain meaning rule, courts seek to give the
words employed by the Legisiature their usual and
ordinary meaning. If the Janguage of the statute is
clear and unambiguous, there is no need for
construction.

(3) Statutes § 21—-Construction--Legislative Intent.

A court must select the constructicn of a statute that
comports most closely with the apparent intent of the
Legislature, with a view to promoting rather than
defeating the general purpose of the statute, and
avoid an interpretation. that would lead to absurd
consequences. The legislative purpose will not be
sacrificed to a literal construction of any part of the
statute.

()] Statutes § 44-<Construction~-Aids--
Contemporaneous-Administrative Construction.
While :the ultimate interpretation of a statute is an
exercise of- the judicial -power, when an
administrative agency is charged with enforcing a
particular statute, its interpretation will be accorded
great respect by the court and will be followed if not
clearly erronecus. Courts find administrative
interpretations of a law to be significant factors in
ascertaining statutory meaning and purpose. '

{?)'Municipalities § 11--Charters--Construction.

The -same rules of statutory interpretation that apply
to statutory provisions also .apply to local charter
provisions.

(8) Counties § 14--Contracts--Welfare-to-work
Program--Contracting of Case  Management
Functions.
A county violated county charter provisions by
entering into contracts with independent contractors
to perform case- management functions under- the
state  welfare-to-work program, without first
determining that the functions could be done more
economically and efficiently by the contractors than
by civil service personnel.. The charter provisions
clearly required the economy and efficiency
- determination to be made unless some exception
applied, State law allows the contracting out of

services that cannot be performed adequately,
competently, - or satisfactority by civil service
personnel, and it also allows such contracting out
where time is of the essence. However, local charter
provisions supersede conflicting state law as to
matters that are within county operation, and the
charter provisions at issue required the economy and
efficiency determination without recognizing the
state exceptions. Further, the language and statutory
history of the charter provisions did not support an
interpretation under which the economy and
efficiency requirement applied only where the tasks
could be completely performed by existing civil
service personnel.

[See 8 Witkin, Summary of Cal Law (9th ed. 1988)
Constitutional Law, § 799; West's Key Number
Digest, Counties €~ 111(2),]

(9 Appellate Review § 119--Dismissal--Grounds—
Mootness.

Appellate  courts will decide only actual
controversies. Thus, an action that was originally
based on a2  justiciable, controversy cannot be
maintained. on appeal if the questions raised therein
have become moot by subsequent acts or events.
Such a case will not proceed to formal judgment but
will be dismissed.

(10) Appellate Review § 120~Dlsmlssal--Grounds-
Mootness--What Constltutes--Where Injunctive
Relief Sought. :

The rule that an action .that has become moot
following judgment in the trial court will be
dismissed on appeal applies in the situation where
injunctive relief is sought and, pending appeal, the
act sought to be enjoined has been perfonned.

(_) Appellate Review § 120—D15mlssa1--0rounds-
Mootmess--What Constitutes--Expiration of Coniracts
at Issue.

An appeal from a Judgment of the trial court,
determining that a county violated county charter
provisions by entering into contracts with
independent contractors to perform case management
functions under the stats welfare-to-work program,
without first determining that the functions could be
done more ecanomically and efficiently by the
contractors than by civil service personnel, was
rendered moot by the expiration of the original
contracts and by the county chief admmstratwe
officer's having made the required economy and
efficiency determination as to the contract extensions.
An-appellate court has discretion.to review a matier
on the merits, despite mootness, where the issue is
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one of broad public interest that is likely to recur.
However, this exception was inapplicable, since the
claim that the economy and efficiency determination
had not been made as to the original contracts
required fact-specific findings that would not
necessarily be applicable to other contracts.

(12) Appellate Review § 163--Determination and
Disposition. of Cause-- Reversal--Where Appeal
Moot.

Where an appeal is disposed of on the ground of
mootness and without reaching the merits, in order to
avoid ambiguity, the preferable procedure is to
reverse the judgment with directions to the trial court
to dismiss the action for having become moot prior to
its final determination on appeal.

(13) Public Aid and Welfare § 2--State and Federal
Legislation--Welfare-to-work  Program--Contracting
of Case Management Functions--State Requirements.
A county, by entering into contracts with independent
:contractors fo perform case management functions
under. the state  welfare-to-work  program
(CalWORXKS), did not violate Welf. & Inst. Code. §
10619; insofar 'as that statute requires the
performance of afl such functions exclusively
through use of merit civil service employees except
to the extent permitted by state law in effect on Aug.
21, 1996. The legislative history of the CalWOQRKS
.program indicated that the. nature of services
.contracted out by the county complied with state law
s it existed on that date. The state approved the
county's CalWORKS plan in 1998, and this was
persuasive evidence that the plan was not in violation
of § 10619. Further, the state issued an ali-county
letter in 1997 that prohibited the contracting out of
only diseretionary functions, and there was no
contention that the county had contracted out such
functions. The functions contracted out were
ministerial, not discretionary. '

(14) Public Aid and Welfare § 2--State and Federal
Legislation--Welfare-to-work Program-—Contracting
of Case Management Functions--Federal
Requirements,

A-county, by entering into contracts with independent
contractors to perform case management functions
under the state welfare-to-work program, did not
violate Welf. & Inst. Code, § 10619, insofar as that
statute requires the performance of all such functions
exclusively through use of merit civil service
employees except to the extent permitted by federal
law in effect on Aug. 21, 1996. The federal

regulations in effect on that date allowed the
contracting out of case management functions, as
long &s certain requirements were met, and the
county's program met those requirements. Policy
tevel determinations and overall  program
administration were retained by the county.
Contractors could make recommendations to county
staff regarding determinations of no good cause for
failure to participate in the program, but the actual
determination was made by county staff. Similarly,
contractors could make recommendations regarding
sanctions, but only county staff could determine
whether to actually impose them.

COUNSEL ) o

John J. Sansone, County Counsel, and Judith A.
McDonough, Deputy County. Counsel, for
Defendants and Appellants.

Chapin Shea McNitt & Carter, Aaron H. Katz and
Sarah N. Baker for Maximus, Inc., as Amicus Curiae
on behalf of Defendants and Appellants.

Kathleen Bales-Lange, County Counsel (Tulare) and
Terssa M. Saucedo, Deputy County Counsel, as
Amici -Curiae on behalf of Defendants and
Appellants.

Tosdal, Levine, Smith & Steiner and Thomas Tosdal
for Plaintiff and Respondent Jacquelyn Giles.

Van Bourg, Weinberg, Roger & Rosenfeld and James
G. Varga for Plaintiffs and Respondents Ardelia
McClure, Amelia Rivera, Sara Sandez, Maria Franco
and Mary Harrigan. *211

NARES, Acting P. J.

These consolideted appeals arise from plaintiffs and
respondents - Jacquelyn Giles, Ardelia McClure,
Amelia Rivera, Mary Harrigan, Maria Franco and
Sara Sandez's (collectively piaintiffs) suit against
defendants and appellants Bill Hom, Greg Cox,
Dianne Jacob, Pam Slater and Ron Roberts, in their
collective official capacity as the San Diego County
Board of Supervisors, and against the San Diepo
County Welfare Director and Robert Ross, M.D., in
his official capacity as Director of the San Diego
County Health and Human Services Agency
{collectively defendants), alleging that defendants’
hiring -of private contractors to provide certain
services under. San Diego County's implementation of
California's welfare-to-work program, known as
CalWORKS, violated both the San Diego County
Charter (County Charter) and state law. The court
agreed, ordering the agreements entered into between
San Diego County (the County) and the private
coniractors terminated because (1) the County did not
make a finding that the contractors would provide
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services more economically and efficiently than
county civil service employees as required by the
County Charter; and (2) Welfare and Institutions
Code P section 10619 forbids the County from

"contracting out to private contractors case
management services under the CalWORKS
program.

FNI All further statutory references are to
the Welfare and Institutions Code unless
otherwise specified,

Defendants contend that the court erred in -

terminating *the. contracts because the issue of
whether a finding of efficiency and economy is
required prior to contracting with non-civil-service
employees is now moot because the pertinent
contracts have been performed and have expired, -and
the County made efficiency and economy findings

before entering into new contracts with-the private -

contractors, Defendants also assert that they were not
required to make an economy and efficiency finding
here because (1) the County was hiring individuais to
perform services not already performed by civil
service employees; (2) time was of the essence’ and
independent contrectors could provide the services
more swiftly; and (3) the County Charter only
required” economy and efficieticy determinations
where the services could be performed by existing
civil service personnel. Defendants also contend that
the County has authority under both state and federal

law to contract out welfare serfvices to private

contractors.

We conclude that the County was required, pursuant
to the County Charter, to make a determination that-it
was more eccnomical and efficient to confract out
case management services under the CalWORKS
program to private contractors than to have those
services performed by County civil *212 service
personnel prior to entefing into such contracts.
However, we reverse as moot the court's ruling that
the County violated applicable County Charter
provisions in failing to make such a determination, as
the relevant contracts have been performed end have
expired."We theréfore order the court to dismiss that
ciaim. = Further, we rerand the action for a
determination of plaintiffs' claim that the County's
contracts with privete contractors are in fact not more
economical and efficiént than having those functions
peiformed by civil service personnel. The present

contracts expired on June 30, 2002, and the County is ~

in thé process of making or has already made an

economy and efficiency determination for contracts
with private contractors following that date.
Therefore, if the County relies upon the
determinations made for the expired contracts in
finding any new contracts beginning after June 30,
2002, are more economical and efficient, then
plaintiffs may challenge those original findings.
However, if new findings of economy and efficiency
are or have been performed for contracts after June
30, 2002, plaintiffs' challenge o this litigation would
have to be as to the new findings as, since the current
contracts have expired, any challenge to the original
findings‘will be moot. We also reverse the court's
ruling that the contracts violated state and federal law
and reverse the court's award of attomey fees to
plaintiffs. '

Factual and Procedural Background ANz
A, Federal Welfare Reform

In 1996, the federa! government enacted what is
known as the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (PRWORA),
42 United States «Code section 602 et seq., which
authorized funding to states for welfare-to-work
programs. PRWORA replaced two federally funded
welfare programs, Aid to Families with -Dependent
Children (AFDC), which provided - monetary
assistance to eligible families, and Job Opportunity
and Basic Skills (JOBS), which provided
employment assistance to adults in families that were
receiving AFDC’ benefits. In California, the JOBS
program was known as GAIN.

FN2 The factual background-is taken largely
from a stipulation of facts entered into
between the parties prior to trial, Additional
facts are also taken from testimony and
exhibits introduced at trial.

B. California’s Implementation of PRWORA

In 1997, the California Legislature implemented
PRWORA by amending section 11200 et seq. and
replacing California's AFDC and GAIN programs -
with the California Work Opportunity and
Responsibility to Kids Act (CalWORKS).
CalWORKS consists of two welfare services: (1)
cash aid to *213 parents and children and (2) the
welfare-to-work program, which seeks to end
families' dependence on welfare,
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The CalWORKS program took effect on January 1,
1998. Participants in the welfare-to-work program
were to be enrolled’beginning in April 1998, with all
eligible participants required to be enrolied by
December 31 of that year. If a county failed to meet
these deadlines, it faced financial penelties and
program participants could be penalized because they
were to receive only 18 to 24 months of welfare-to-
work services regardless of whether such services
were available,

Regarding the contrecting out of functions under
CalWORKS, section 10619 provides: “ A public
agency shall, in-implementing programs affected by
the act adding this section to the Welfare and
Institutions Code, perform all program. funciions
exclusively through the use of merit civil service
employees of the public agency, except 1o the extent
permitted by provisions of state and federal law
" governing the affecied program thai were in effect on
August 21, 1996 (Italics added.)

c The County's Implementation of Cal WORKS

Anticipating’ California's pending adoption of the
CalWORKS program, in June 1997 the County
sought community input on * maximizing the
Couinty's capacity to serve CelWORKS recipients
through a coOmbination of County staff and
cammunity based organizations.” By December
1997, County staff developed a CalWORKS plan,
which divided case management functions for
CalWORKS participants into six geographical
regiofis within the County. Further, the County plan
provided for’ contracting out CalWORKS case
management services in four of the six regions to

private contractors: * To maximize competition,

privatization and creativity in an incentivised system,
the County will procure case management sefvices
for four of the six regions with the goal of selecting
up to two regional contractors from private for profit
agencies and up to two regional contractors from
nonprofit agencies. County staff will be responsible
for case management in the two remaining regions.”

The County contends that it decided to contract out a
portion of the case management function of
CalWORKS ‘to private contractors becduse (1)
CalWORKS increased both ' the number of
participants and functions of case workers; (2) the
Coirity would need to hiré up to 320 new

caseworkers and "acquire ddditional facilities and

equipment; and (3) due to the time limitations of the

1

benefits under the program, the caseloads would
decrease significantly afier the first two years,
leaving a surplus of civil service *214 workers if the
functions were performed by county employees. The
County believed that private contractors would be
able to hire employees and procure facilities and
equipment more quickly than the County, and thus
comply with the deadlines of CalWORKS and avoid
any delay in implementing CalWORIKS services,

In February 1998, the County's chief administrative
officer (CAO) sent a letter to the board of
supervisors, requesting approval for the issvance of
requests for proposals (RFP's). The letter stated the
requirements of CalWORKS were expettéd to
increase the number of County welfare recipients
who must engage in full-time work activities from
approximately 12,000 to 34,000 individuals. The
letter also stated that “ any selection would depend
upon a‘finding of economy and efficiency per ‘Board
Palicy A=96." The board of supervisors approved the
issuance of the RFP's on the same day, The
purchasing and contracting director was authorized to
issue the RFP's and “ negotiate and award contracts
for these services ... subject to the [CAO)] making-a
détermination of economy and efficiency.” In'March
1998, the County issted an addendum to the RFP's,
stating that * [i]n accordance with County-of San -
Diego Charter Section 916, award of contracts shall
be subject to the [CAQ'S] determination regarding
cconomy and efficiency.”

County Charter, article IX, section 916 {County
Charter section 916), as amended in 1986, and as it
reads today, provides: * Section 916: Independent
Contractors. Nothing in this Article [governing civil
service employees] prevents the County from
employing an independenti contractor when the Board
or Purchasing Agent determines that services can be
provided more economically and efficiently by an
independent contractor than by persons employed in
the Classified Service.” (Italics added.)

County Charter, article VII, section 703.10 (County
Charter sectjon 703.10) states: “ In cases where the
County intends to employ an independent contractor,
the [CAQ] shall first determine that the services can
be provided more economiically and efficiently by an
independent contractor than by persons emploved in
the Classified Service,” - (Italics added.)

County Board of Supervisors Policy No. A-96 (Board
Policy A-96) provides for the procedure in making an
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economy and efficiency determination. However,
Board Policy A-96 also provides certain exceptions
to the requirements of County Charter sections
703,10 and 916 that an economy and efficiency
determination be performed before the County
contracts with private contractors: “ Service contracts
that meet one¢ or more criteria need not be reviewed
by the [CAO] for s determination regarding economy
and efficiency. The Department's request to contract,
however, will include *215 justification for
requesting an exception under the criteria. The
Justification shall be reviewed for sufficiency by the
[CAQ] prior to submitting the request to contract to
the Board of Supervisors or the Director, Purchasing
and Contracting for action. The criteria are: ] 1. The
service is of 2 highly specialized or technical nature
and.is intermittent or irregular, [{] 2. The service is
so urgent, temporary, special and highly technical
that the work could not be properly performed by
civil service employees. [§] 3. The work is of a
character that it is impossible to have it performed by
civil service employees.... [{] 4. The service depends
in part on the use of equipment and material not
possessed by the County at the time and place
required.and the cost to the County of procuring such
equipment and material would be disproportionate
for the result obtained. [{] 5. The entire service will
be funded by & State or Federal funding source that
requires the County to contract out for the service.
This includes renewals and extensions of such
contracts.”

In June 1958, the director of the County Health and
Human Services Agency wrote the CAO that *
County - Counsel has analyzed the services to be
provided and concluded that these services fall within
the parameters of one or more exceptions specified in
Board Policy A-96. Therefore, it is not necessary for
you to make a determination of eccnomy and
efficiency prior to contracts being awarded.” In June
1998, the CAQ wrote the board of supervisors,
stating: © Contract.awards were to be subject to a
finding by me of economy and efficiency in
accordance with Board Policy A-96 ... [{] County
Counsel has analyzed the services to be provided and
concluded that they fall within one or more of the
exceptions specified in Board Policy A-96.
Therefore, it is not necessary for me to make a
determination of economy and efficiency.”

Nowhere in the record is there any indication as to
what exception or exceptions under Board Policy A-
96 county counse! believed applied to relieve the

County from making an economy and efficiency
determination before contracting out CalWOQORKS
case management functions to private entities, It also
is undisputed that prior to.contracts being signed with
private contractors to perform case management
functions under the CalWORXS project, no economy
and efficiency determination was made by the CAO
pursuant to County Charter sections 703.10 and 916.

In June and July 1998, the County entered into
contracts with three entities, Maximus, Inc,
Lockheed-Martin and  Catholic  Charities, for
provision of case management functions in four of
six administrative repions in San Diego. The
remaining two administrative regions were to be

served by civil service employees of the County.
*216

D. Nature of Cal WORKS Functions Administered by
Private Contractors

CalWORKS replaced the GAIN program, where
County civil service employees in the heaith and
human services agency provided work services for
welfare recipients. . However, .no civil service
employees were terminated or laid off as a result of
the private CalWORKS contracts. .Rather, persons
previously filling the positions for the County under
the GAIN program were either employed by the
private contractors or. transferred to other county
positions. .

The CalWORKS program also increased the scope of
services for the welfare-to-work program from that
previously provided by the County under GAIN and
mandated .several services not previously provided.
Case management workers are required to increase
their ‘monitoring of participants' attendance in the
welfare-to-work program .and record that attendance
as well. Caseworkers alsc provide services beyond
those. previously provided by the County under the

~GAIN program, including postemployment services.

In providing case management services for welfare-
to-work participants under CalWORKS, private
contractors are .not authorized to make policy or
program decisions. County civil service employees
make the initial determination of eligibility for
applicants for benefits under CalWORKS. The
private contractors are not authorized to impose
sanctions for violations of CalWORKS rules. Rather,
only county civil service employees impose
sanctions, Pursuant to the contracts with the private
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contractors the case management functions are

described as: “ [T]he coordination of services and
activities, beginning with Job Search, and including
but not limited to: assessing the participant's
employability and need for support services;
developing the - welfare-to-work plan  with the
perticipant; tracking and eveluating the participant's
attendance and progress in work activities;
identifying and authorizing supportive services;
making 8 determination of cause for failure to
participate; referring the participant to community
resources for work activities, counseling and assisting
in accessing community rescurces and resolving
problems; documenting in the physical and electronic
- case file, and completing other required decuments.”

The private contfactors conduct the appraisal and
assessment of the recipient. The assessment includes
the development and execution of the welfare-to-

of the six administrative regions of the County. In

Febroary 1998, the DSS epproved-the County's plan.

work plan between the County and the welfare )

recxplem

The private contractors also deterrnine what, if any,
supporfive services are nceded by the CalWORKS
partlclpant Supportive ‘services may include *217
child care, transponatlon and ancillary expenses.
Private’ coniractors are reqilired to assess social,
economic and employment situations, and riust have
the ability to apply Judgment in determining
appropriate activities-and sérvices for the participant
to become self-sufficient. The private contractors
make guod cause récommerndations, such as whether
there' is good cause for a participant's failure to
comply. with the requirements of participation, ‘The
private contractors develop comphance plans with
mdmdua] partlc:lpants

The County mandates that the contractors use the
CalWORKS program puide developed by the
County; which providcs uniform instructions to all
case managers to ensure consistent applicatien and
~ administration of the CalWORKS program. Under

their contracts, the private contractors must comply
with the criteria for case management set forth in the
program guide.

E. Approval of CalWORKS Plan by State

The County submitted its implementation plan for the
CalWORKS program to the California Department of
Socidl Services (DSS) in Jahuary 1998. The plan set
forth the County's intention to contract with private
entities to provide case management services in four

B ' F, This Action

In Aupust 1999, plaintiffs brought this action to
enjoin expenditure of public funds to provide
CalWORKS case management services through
private contractors, The first cause of action sought a
declaration that the expenditure of funds was illegal
because no economy and effictency determination
was made and'because civil service employees could
adequatély, - competently and more efficiently
perform the services. The first cause of action further
sought a declaration that expenditure of publi¢ funds
was illegal because * the service cannot be provided
more economically and efficiently by the contractors
than persons employed in the Classified sérvice.”
The second cause of action'sought a declaration that
the County's delegation of certain “ discretionary”
functions under the CalWORKS program to private
contractors was iilegal under state and federal law.
Plaintiffs thereafter filed an amended complaint that
added third and fourth causes of action for ‘writ of
mandate to stop the alléged violations of law
identified in the first two causes of action,

The action proceeded to a bench trial in Jupe 2000,
The court heard testimiony, received exhibits and
received a lengthy stipulation of facts *218 entered
into between the parties. In‘July 2000, the- court
issued a tentative statement of decision, which it
subséguently revised.

In its tentative statement of -decision, the court
considered the County Charter provisions requiring a
finding of economy and efficiency before hiring
independent contractors, The court first found that
Board Policy A-96, purporting to create exceptions to
the required economy and efficiency requirements,
was an wilawful attempt to modify of amend the
County Charter, as suich action could only be taken
through a vote of the electorate. The court also found
that'there was no basis in law to create an exception
to the required economy and efficiency determination
based upon an emergency or specialized task to be
performed. The court also found that, assuming
Board Policy A-96 was proper, the facts of this case
did not meet any of the lisied exceptions contained

‘therein. The Court also found that there was no
-exception to County Charter sections 703.10 and 916

based upon the fact that “ new services” were being
provided.” The court further found that the case
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menagement functions under CalWORIS were not ¢
new services,” but that they only required more
tracking and postemployment job retention services
than under the GAIN program. The court also noted
that while under the common law such an exception
might exist for new services .if no civil - service
employees were displaced, civil service employees
were displaced because they were moved to other
positions within and outside of the County.

The court found that contracting out case
manegement functions to noncivil-service contractors
violated the terms of section 10619 because the
contracting out of such functions was barred by both
California and federal.law as it existed in 1996. In
making this finding the court relied upon a 1986 DSS
letter sent to, counties that described what functions
could be contracted out under the prior GAIN
program. The court also relied upon federal
regulations in place in 1996 that described what
welfare-to-work  program  functions could be
contracted out,

After receiving objections from counsel, the court
confirmed its statement of decision. The court set oral
argument for .September 2000, Follewing oral
-argument the court found the contracts to be “
unlawful?.  and (1) issued a writ of mandate
terminating the contracts entered into with the private
contractors and (2) permanently enjoined the county
from expending further public funds on contracts
with private - contractors for the provision of case
management services under the . Ca]lWORKS
program. However, the court stayed enforcement of
its arder.and resulting judgment pendmg the appeal
of this matter.

Subsequent to the judgment being. entered, plaintiffs
brought. 2 motion for attorney fees, arguing that they
were entitled to an award of fees pursuant to *219
Code of Civil Procedure section 1021.5 because the
judgment they obtained enforced an important right
affecting the public interest, conferred a substantial
benefit on the public, and the necessity and financial
burden of the litigation made an. award of fess
appropriate. FN3 In March 2001 the court granted
plaintiffs' motion, awarding attorney fees in the
amount of $104,878.

FN3 Code of Civil Procedure®section 1021.5°

provides in part that: “ Upon motion, @ court
may award attorneys' fees to a successful
party against one or more opposing parties

in any action which has resulted in the
enforcement of an important right affecting
_the public .interest if: (a) & significant
benefit, whether pecuniary or nonpecuniary,
has been conferred on the general public or a
large class of persons, (b) the necessity and
financial burden of private enforcement, or
of enforcement by one public entity against
another public entity, are such as to make
the award appropriate, and (c) such fees
should not in the interest of justice be paid
out of the recovery, if any.”

G. Matters Occurring Postiudgment

Following the court's entry of judgment and the filing
of this appeal, defendants filed a motion requesting
judicial notice of certain facts with this court. In the
motion, the defendants requested that this court take
judicial notice of the fact that in December 2000,

when the County extended its contracts. with
Maximus, Lockheed-Martin and Catholic Charities,
the CAO for the County made & finding that
contracting out the case management functions for
the CalWORKS project to those entities was more
economical and efficient than to have those services
provided by civil service cmployscs Dafcndants
further sought judicial notice of the fact that in 2001,

the San Diego - County Taxpayers Association
awarded .the County's Health.and Human Services
Agency the Golden Watchdng award for ifs
CalWORKS welfars-to-work program. In support of
the request that thls court take JudlClBl notice of the
December 2000  economy and  efficiency
determinations, defendants artached the CAO's

findings of economy and efﬁclency as to the
extension of the County's contracts with Maximus,

- Lockheed-Martin and Catholic Charities.

Plaintiffs did not oppcse defendants' request for
judicial notice. Im Scptember 2001, we granted
defendants' request 1 for Judicial notice.

Discussion
1. Standard of Review

Because the pertinent facts are not in dispute, and we
are applying these facts to statutory and local charter
provisions, we review the court's legal f'mdmgs that
the County's contracts with independent contractors
to provide *220 case management functions under
the CalWORKS program violated the County Charter
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and state and federal law under the independent de
nove standard of review, (Ghirgrdo v. Antonioli
(1994) §:Cal 4th 791, 799 [35 Cal:Rptr,2d 418, 883
P.2d 860].) (1) Under this standard, we are not bound
by the findings of the trigl court and review the facts
and law anew. (/bid)

However, as to ai'iy of the court's findings of fict, we
apply the substantial evidence standard. (Foreman &
Clark Corp. v. Fallon (1971) 3 Cal.3d 875, 881 [92
CalRptr. 162, 479 P.2d 362].) (2) Under this
standard, “ [a]ll of the evidence most favorable to the
respondent must be accepted as true, and that
unfavorable discarded a8 not having sufficient verity,
to be accepted'by the'trier -of fact.” (Buhler v,
Shardellar 1 {1995) 34 Cal.App.dth 11527, 1542 [41
Cal.Rptr.2d 104), italics omitted.)

L. Principles of Statutory Construction

The applicable canons of statuiory construction that -

guide our analysis in this matter are wel} established.
{3) * The fundamental rule of statutory construction
i§ that the court should ascertain the intent of the
Liegislature 56 as 10 effectuate the piirpose of the law.
[Citations.]” * (Sel¢ct Base Materials . Bogrd of
Egudl- (1659) 51 Cal.2d 640, 645 [335 P.2d 672].) In
determining that intent, wé first éxamine the words of
the statute ‘itsélf. (Mover v. -Workmen's Comp,
Appeals Bd. "(1973) 10 Cal3d 222, 230 [110
-GalRptr. 144, 514 .P.2d 1224]) (4) Under the so-
called plain miéaring rule, courts seek-to’ give the
words employed by the Legislature their usua) and
ordinary meaning. (Lungren v. Devkmejian (1988) 45
Cal.3d 727, 7351248 Cal:Rpt¥. 115; 755 P:2d 299].)
If ‘the language of  the ~statute is clear and
unambiguous;’ there i no' need for construction.
(Ibid) (8) ¥ '"We must select'the Gonstrudtion that
comports most 'closely with the apparent intent of the
Legislature, with & view'to promoting rather than
defeating the general purpose of ‘the statute, and
avoid an interpretation -that’ would lead to absurd
cohséquénces.' ‘[Citation.]™ (Pedple v. Coronado
(1995112 Cal4th 145, 15} [48 Cel.Rptr.2d 77, 906
P.2d 1232]) The legislative purpose will not 'be
sacrificed to a literal construction of any part of the
statute. (Sefect Base Materials v. Bpard of Fqual.,
supra. 51 Cal.2d atp. 645y

{(6) Additionally, * [w]hile the ultimate interpretation
of a statute is an exercise of the judicial powér
[citation], when an administrative agency is charged
with enforcing a particular statute, fis interpretation

of the statute will be accorded great respect by the
courts ‘and will be followed if not clearly erroneous.’
" (Judson Steel Corp._v. Workers' Comp. Appeais
Bd (1978) 22 Cal.3d 658, 668-669 [150 Cal.Rptr,
250, 586 P.2d 5641 (Judson *221 Sieel), quoting
Bodinson Mfg. Co. ¥, California £ Com. (1941) 17
Cal.2d 321, 325-326 [109 P.2d 935].) Courts find
administrative interpretations of a law to be “
significant factors in ascertaining statutory meaning
and purpose. [Citations.]" (Nippér v. California
Auto. Assigned Risk Plan (1977) 19 Cel3d 35, 45
[136 Cal. Rptr. 854, 360 P.2d 743].)

(7) The same rules of statutory interpretation that
apply to statutofy provisions elso apply to local
charter provisions. (Domar Eleciric, Inc. v,_Ciny of
Los Angeles (1994} © Cald4th 161. 171-172 [36
Cal.Rptr.2d 521. 885 P.2d 934].) - :

I11. Alleged Violation of County Charter Sections
703.10 and 916

Défendants first contend that the court erréd in
finding that the County violated the terms of County
Chiiter Sections 916 dnd 703.10 by failing to perform
e deterniination that the tontracts it efitered into with
private' contractors fof the "provision of case
managément services under the CalWORKS program
were more economical and efficient -than having’
county- ¢ivil ‘service personnel pérform those same
functions. Specifically, defendents assert that they
were not required to'make an economy and efficiéncy
finding here because (1) the County.was hifing
individuals to perform services not aiready performed
by civil service employees; (2) time was of the
essence and independent contractors could provide
the services more swiftly; and (3) the County Charter
only required economy and efficiency determinations
where thé services-could be performed by existing
civil service personnel. ™

FN4 Defendants do not contend on appeal
that the services contracted out under the
CalWORKS program-fell within any of the
purported exceptions to :County Charter
sections 703.10 and 916 listed in Board
Policy A-96.

We conclude that the court did not err in finding that

_ the County violated County Charter sections 916 anid

703.10. Hé‘wever',_ because the contracts sued upon
have been fulfilled and have expired, plaintiffs' claim
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that the County violated County Charter provisions
has been rendered moot. Accordingly, we reverse the
judgment on plaintiffs' claim alleging a viclation of
County Charter provisions and order the court, on
remand, to dismiss that claim as moot. However,
because plaintiffs have also pleaded a claim that the
contracting out of case management functions is not
in fact more economical and efficient than.if those
services were performed by civil service personnel,
we remand this matter to allow that claim to proceed
to a determination, as detailed, pos!.

A. Applicable charter provisions

As detailed  asbove, .County Charter section 703.10
provides that “ where the County intends to employ
an independent contractor, the [CAQ] shall *222 first
determine that the services can be provided .more
economically and efficiently by an independent
contractor than by persons employed in the Classified
Service." (County, Charter, § 703.10, -italics added.)
However, it is undisputed that the County did not
malce such a determination before it entered into
contracts with the independent contractors to perform
case. management functions. under the CalWORKS
program. (8) By the clear and unambiguous language
of the applicable charter provisions, uniess some
exception applies, the County viclated County
Charter sectioris 703.10.and 916 when it entered into
those contracts.by neglecting to first determine that
the .functions-to be. performed could be done more
economically and efficiently than.by civil service
perscnnel. We address in order the County's
assertions that- exceptmns applied to relieve them of
that.duty.

B. Exception for services not previously provided by
the County

Defendants first assert that the County did not need to
perform the economy and efficiency determinaticn
because the CalWORKS program required the
provision of services not previously performed by
civil service personnel. In support of this contention
they rely primarily upon the decision in Celifornia

Stare _Employees' Assn. v, Williams (1970)_17
Cal.App.3d 390 [86 Cal.Rptr. 305] (Williams). In
Williams, the Court of Appeal noted the long-
standing rule that the state civil service system did
not prohibit the contracting out of services that
cannot be performed * ‘adequately or competently or
satisfactorily' ® by civil service personnel. (/d. at p.
396.) The issue there was whether the state could hire

an independent contractor to perform administrative
tasks for the Medi-Cal program, rather than hire
additional civil service employees to perform those
tasks, (Jd at p. 392,) The court concluded that the
state constitutional policy protecting the civil service
system only applies to existing civil service
personnel, not to a situation where the state is
delivering a new service. (/d. at p. 397.)

Defendants argue that here, as in Williams, the
County was not subject to the requirements of hiring
civil service personnel because the CalWORKS
program required expanded and new services never
provided by the County in the past. However, -
defendants ignore one. fundemental difference
between the situation presented here and-that in
Williams. The court in Williams was not presented
with a specific charter provision that required certain
findings to be made before services were contracted
out to private contractors. Local charter provisions
supersede conflicting state law. as to matters that are
within county operation. (Dibb v. Cownty of .San
Diego (1994)_8 Cal.4th.1200. 1216.[36. Cal.Rptr.2d
55, 884 P.2d 1003] (Dibb) [ [Plowers and duties
legitimately conferred :by charter on county.officers
supersede general law” 1) Thus, general state law
allowing contracting out of'services that *223 cannot
be .performed adequately,. .competently . or
satisfactorily - by civil service personnc] .cannot
supersede the County Charter provisions that require,
on their face, an economy and efficiency
determination anytime the County desires to contract
out services that it is charged.with providing. 1f the
County. wishes to. create an exception to this
requirement for certain situations, -its recourse is to
propose -a ballot initiative to amend this Charter
mandate and create exceptions for certain situations.
As County Charter sections 703.10 and 916 presently
read, however, economy and  efficiency
determinations must be made anylime the County
wishes .to employ an independent contractor, as
opposed to someone employed within its civil service
ranks. There is nothing in their language exempting
economy and efficiency determinations where the
services are going to be new and different from those
previously performed by civil service personnel.

C. Exception for situations where time is of the
essence

Defendants next assert that case law provides for an
exception to the requirement of hiring civil service
personne! where time is of the essence and
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independent contractors ' can provide the services
more swiftly. (See Darley v. Ward (1982) 136
Cal.Apn.3d 614, 629 [186 Cal.Rpir. 434] (Darley);
People ex rel Dept. of Fish & Game v, Atiransco,
Ine. (1996) 50 .CalAppdth 1926, 1936 [58
Cal.Rptr.2d 661] (Atfransce).) However, as with the
previous contention, defendants ignore the fact that
the County Charter economy and efficiency
provisions supersede more general state law that
allows exceptions to general civil service hiring
requirements. (Dibb, suprqg 8 Caldth at p. 1216.)
There is nothing in the County Charter that provides
for an exception to the economy and efficiéiicy
determination where the services néed to be provided
on a short-term basis.

Moreover, the Darley and Attransco decisions cited
by deferidants have no application here. In Darley,
the county had & charter provision that specifically
allowed for the contracting out of © special services.”
{Darley. supra, 136 Cal. App.3d at p. 629.) The court
found that the ability’to perform the task more swiftly
made lt a-special service within the charter. (4bid.)
Here,“by contrast, the County ‘Charter does not
exempt from economy ‘dnd efficiency determinations
those services that could ‘bz’ performed more swiftly
by mdepﬂnde.nt contractors

'Similarly, in Artransco, the particular service to be
provided, the hiring of a private attorney to represent
-the Department of Fish and Game, was‘allowed under
a state statute that perrmtted such contractmg out
where 'the “  ‘seivices ‘are of such an’ urgent
temporary, or occasional nature that the delay
incumbent in their'iniplefriéntatidn under civil ser\'iicé
would frostrate *224  their’ ‘very purpose’
(Atiransco, supra, 50 Cal. App 4th at p. 1936, quoting
Gev. Code, § 19130, subd. (b)(10).) Here, however,
County Charter prowsmns do not provide for an
exception to the economy and efficiency
determination where © time is of the essence.”

D. Language and statutory history of the County
Charier sections

Finally, defendanfs contend that the languige of
County Charter section 916 and a review of its
history demonstrate that it was never intended to
apply to situations where the services require hiring
pcrsonnel in addition to those already employed in
the "Civil service systém. ‘Specifically, defendants
pomt to the fact that in 1967 County Charter section

1 (the predecessor to County Charter § 916) was

amended to delete a reference to a required economy
and efficiency determination for situations where the
person was “ to be employed” in the civil service
system. Former County Charter section 78.1, as it
read before the 1967 amendment, provided that: ©
Nothing in this Article shall prevent the County or
any officer, board, commission or agency of the
County from employing an independent contractor to
provide services of a professional, scientific or
technical nature where the Civil Service Commission
has determined that it is impractical to have such
service furnished by a person emploved or to be
employed in the classified service and the
employment of such independent contractor will not
require the removal, suspensicn, layoff of transfer of
any employee in the classified service.” (Set, Conc,
Res. No. 1, Stats, 1959 (1959 Reg. Séss.) res, ch. 15,
pp. 5377-5378, italics added.)

In 1967, the voters approved an amendment to
County Charter section 78.1 that, among other things,
eliminated the phrase “ or to be employed” from its
language: “ Nothing in this Article shall prevent the
County or any officer, board, commission or agency
of the Cointy from emp]oymg an mdependem
contractor to provide services to the County where
the Civil Service Coimmission has determined that it
is impractical to have such services furnished by a
person or persons employed in the classified service
and the employment of such independent contractor
will not require the removal, sispension, layoff or
transfer of any employee in the ciassified service.”
(Sen. Conc. Res. No 3 Stats. 1967 (1967 Reg. Sess)
res. ch. 8, p. 4348) ™

- FN5 The strikethrough portions represent
‘deletions and the underlined portions
represent additions.

The current version of County Charter section 216
(and County Charter § 703.10) provides that the
County may employ an mdcpendent contractor *225
where it is determined that * services can be provided
more economically and efficiently by an independent
contractor than by persons employed in the Classified
Service.” (ltalics added.) Defendants assert that the
deletion of the words “ or to be employed” means
that the County need not perform an economy and
efficiency determination where the services could not
be provided by persons already employed in the
County's civil service system. This contentlon is
uniavailing.
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First, the language of County charter sections 916
and 703.10 does not provide that these sections are
inapplicable to situations where the County would
need to hire additional civil service personnel to
perform the-particular function. If the authors of the
County Charter had intended such a result, they
would have plainly so stated, Rather, a plain reading
of County Charter sections 916 and 703.10 reveals
that they are intended to apply any time the County is

considering hiring an independent contractor, not .

‘merely on those occasions where sufficient County
employees are already in place to perform the desired
function. These sections do not state that they. limit
the economy and efﬁclency determination where the
services would be performed by individuals.* already
employed in the Classified Service.” Rather, & plain
reading of the charter provisions indicates that the
phrase employcd in the Classified Service” merely
refers to the class of individuals as to whom the
County must determine whether it is economical and
efficient to assign certain functions.

Further, contrary to defendants' assertion, there is
nothing in the legislative hlstory of County Charter
section 916 that supports their m,t‘erpretatmn
Although defendants point to various amendments to
County. Charter .section .916 over the years, they do
not rely upon any legislative history for the particular
1967 amendment that deleted the phrase, “ or.to be
employed.” That legislative history prowdes no
support for defendants' contention.

The ballot pamphlet for the 1967 amendment focused
upon the delstion of the requirement that only “
professional, scientific or technical™ services could
be contracted out. (San Diego County Ballot Pamp.,
Gen., Elec. (Nov 8, 1966) analysis of Prop. A, p. 2)
™6 The only rcferen:.e to the deletion of the words
or to be employed” and the other minor changes in
the 1967 amendment is the phrase; * Minor.changes
for clarity ere also proposed ifi other parts of Section
78.1."  (fbid) Thus, the amendment deleting the
phrase “ or to be.employed” was only to make the
text more clear, not to substantially limit the reach of
this County .Charter provision. It is extremely *226
unlikely that such as a major limitation on the
required economy and efficiency finding would be
added by use of such a phrase and without any
discussion in the ballot pamphlet.

FN6 We may properly take judicial notice of
the statutory history of County Charter
section 916 and its predecessor, section

78.1. (See Ketchum v. Moses (2001) 24
Cal.4th 1122, 1135 [104 Cal.Rptr.2d 377, 17

P.3d 7351].)

Defendants elso assert that other amendments to
County Charter section 916 evidence a broadening of
the ability to contract out for services that supports
their interpretation of County Charter sections 916
and 703.10. It is true that the circumstances under
which the County may contract cut for services has
been breadened over the years through amendments
to County Charter section 916. As mentxoned ante,
in the 1967 amendment, the limitation on contracting
out for services only for “ professional, scientific or
technical”  positions was eliminated. Further, in
1969, former County Charter section 78.1's
requirement that it be “ impractical” to have civil
service personnel perform the required .tasks was
deleted and replaced with the present. language
requiring that an assessment of economy. . and
efficiency be parformed (Sen. Conc. Res. No. 6,
Stats. 1969 (1969 Reg, Sess.) res. ch. 14, pp. 3514-
3515.) Further, that amendment elhmmated the
restriction  preventing  hiring  of . independent
contractors if it would cause the transfer of an
existing civil service, employee. (fbid} In 1976
former County Charter section 8.1 . was .again
amended, removing the requirement that contracting
out services would not cause the “ removal,
suspension, or layoff’ of civil service personnel.
(County Charter, § 78.1 (Dec. 1, 1976).} In 1986,
after section 78.1 was renumbgred section 916 this
charter prmnsmn was amended, again to eliminate the
civil service .commission's role in makmg the
economy and efficiency determination. Under that
amendment, it is now the CAO's responsibility to -
perform that assessment. (County Charter, § 916.)

However, although the situations in which the
County could contract out g"ervi:;es were expanded,
none of the foregoing amendments expressly ar
impliedly evidenced an intent that the economy and
efficiecncy determination should only be. performed
where the functions could all be performed by
existing civil service personnel. In sum, the language
of County Charter sections 703.10 and 916 and the
Jegislative history of County Charter section 916 do
not suppert the County's claim; that it was only
required to make a finding of economy and efficiency
where the tasks could .be completely performed by
existing civil service personnel. We thus conclude the
court did not err in finding. that the County violated
the terms of County Charter sections 703.10 and 916
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when it originally contracted out case management
services for the CelWORKS project.

V. Mootness of Charter Violation Claim
(%) ¥ 1t is well settled that an appellate court will
decide only actual controversies, Consistent
therewith, it has been said that an action which *227
originally was-based upon a justiciable controversy
cennot be meintained on appeal if the questions
raised therein have become moot by subsequent acts
" or events... [T]he appeliate court cannot render
opinions ' " .., upon moot questions or abstract
propesitions, or to declare principles or rules of law
which cannot affect the matter in issue in the cese
before it. It necessarily follows that when, pending an
appeal from the judgment of a lower court, and
without any fault of the defendant, an event occurs
which renders it impossible for this court, if it should
_ decide the case in favor of plaintiff, to grant him any
effectual relief whatever, the court will not proceed to
& formal judgment, but will dismiss the eppeal. *
[Citations.]” (Finnic v. Town of Tiburon (1988) 199
-Cal:App.3d 1, 10 [244 -Cal.Rptr, 581] (Firnie).) As
the Court of Appeal stated in Wilson v..L. A. County
Civil Service Com. (1952) 112 Cal. App.2d 450, 453
246 P.2d 688], “ ‘'although a case may originally
present an existing confroversy, if before decision it
has, - throuigh act ' of 'the parties or other cause,
occurring after the commencement of the action, lost
that essential character, it becomes a moot case or
-question which will not be considered by the court.'”

(10) This rule has been regularly employed where
injunctive relief is sought and, pending appeal, the
act sought to be enjoined has been performed. For
example, in Firnie supro, 199 Cal.App.3d at page 7,
the plaintiff brought an action seeking an injunction
preventing a special election from occurring. The
trial court denied the plaintiff's application, and the
plaintiff appealed. (id at p. 9.) However, during the
pendency of the pleintiff's appeal, the election took
place. The Court of Appeal held the plaintiff's action
was moot and dismissed the appeal. (/d at pp. 10-
11)

Similarly, in Jennings v. Strathmore Public ele.Dist,
(1851) 102" Cal. App2d 3548 [227 P.2d 838], the
ptaintiff sought to enjoin and declare jnvalid a public
utility district contract after the contract had been let
and work was well under way. After the trial court
dismissed the action as moot (and based upon the
plaintiff's lack of standing); the plaintiff appealed. By
the time the appeal was heard, the work was fully

completed. The Court of Appeal again dismissed the
case as moot. (Jd. atp. 549.)

In Childress v. L. Dinkelspiel Co., Inc. (1928} 203
Cal. 262, 263 [263 P. 801], the plaintiff obtained an
order enjoining a special. meeting to elect an
additional corporate director. The appeal was
dismissed as moot by virtue of the fact that a
subsequent annual beard meeting had by then been
held, and an entirely new board elected. In Hidden
Harbor v. Amer. Fed of Musicians (1955) 134
Cal.App.2d 399, 402 [285 P.2d 691}, an appeal from
a preliminary injunction against interference with the
plaintiff's employment contract was declared moot
where the employment agreement was fully
performed and had expired. *228

(11) Here it is undisputed that the original contracts,
which were the subject of plaintiffs' claim that they
violated the County Charter provisions requiring
findings of economy and efficiency, have been fully
performed and expired in 1999 The County was
given the option to extend the contracts each year for
three years thereafter. Before the County exercised its.
option to extend the contracts in 2001, the CAO
made findings that the CalWORKS case management .
functions could be performed more economically and
efficiently by Maximus, Lockheed-Martin and
Catholic Charities than by civil service workers.

Thus, plaintiffs' claims seeking a writ of mandate and
injunction to set mside the contracts and enjoin
expenditure of public funds under the contracts are
moot to the extent they are based upon a failure by
the County to make s finding of economy and
efficiency before entering into the original contracts.
The contracts have been fully performed and have
expired. Plaintiffs' claim that defendants violated the
County Charter provisions requiring a finding .of
economy and efficiency before contracting with non-
civil service contractors has lost its essential
character and therefore we cannot consider it upon
this appeal. (Wilson v. L. A. County Civil Service

Com., supra. 112 Cal. App.2d at p. 453.)

Plaintiffs attack defendants' request for judicial notice
on the basis that the fact of which judicial notice is
reguested “ is subject to dispute and not capable of
immediate and accurate determination by resort to
sources of reasonably indisputeble accuracy.”
However, plaintiffs have waived any such challenge
by failing to oppose defendants' request for judicial
notice. (Cal. Rules. of Court. rule 41(c); Sharp v,

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

295




100 Cal.App.4th 206

100 Cal. App.4th 206, 123 Cal.Rptr.2d 735, 02 Cal. Daily Op. Serv. 6373, 2002 Daily Journal D.A.R. 7979

(Cite as: 100 Cal.App.4th 206)

Union Pacific RR Co. (1992) 8 Cal. App.4th 357,
361 [9 Cal.Rptr.2d 925].) Moreover, based upon the
documents provided to this court, it cannot be
disputed that in fact the County CAQO did make a
finding of economy and efficiency as to the
CalWQRKS contracts in December 2000. :

Plaintiffs assert that even if the issue concerning
vielation of the County Charter has. been rendered
moot, the court should nevertheless exercise its
discretion to review the matter on the merits because
it:poses an issue of broad public interest that is likely
to recur. (See fn re William M. (1970} 3 Cal.3d 16, 23
[89 Cal.Rptr. 33. 473 .P.2d 737].) This argument is
unavailing. Plaintiffs' claim concerns whether, on the
facts peculiar to the particular contracts at issue here,
and the services to be performed, the County was
required to make & finding of economy and
efficiency. Because plaintiffs' claim is a particularly
factual determination that must be resolved on a case-
by-case basis, dependent upon the specific facts of'a
given situation, it is not ons on which we would
exercise our discretion to address on the merits,
despite the fact that it is moot. *229

Plaintiffs also argue that the County is merely
attempting to avoid the court's order by belatedly
conducting an economy and efficiency determination
in order to render the decision moot and that it will be
encouraged to take the same tack in the future as to
other challenges. This argument is also unavailing.
First, the Couniy is not gveiding the court's order, but
complying with it. Based upon the courts
determination, the County could not have renewed
the subject contracts without first conducting an
economy and efficiency determination. Cases are
often found moot when a party has complied with a
court's order before an appeal has been decided. (See
Callie v._Board of Supervisors (1969) 1 Cal. App.3d
13..18-16 [81 Cal.Rptr. 440] [appeals moot because
county amended ordinances invalidated by the
court].) Further, as discussed, ante, there is no danger
of the: County only making such a déetérmination after
the fact as this case revolves around facts peculiar to
the contracts at issue here, Further, as we discuss,
post, whether the" .contracts are in fact more
economical and efficient is a subject that is still open
to challenge.

(12) * 'Where an appeal is disposed of upon the
ground of mootness and without reaching the merits,
in order to avoid ambipuity, the preferable procedure
is to reverse the judgment with directions to the tiial
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court to dismiss the action for having become moot
prior to its final determination on appeal. [Citations.]’
[Citations.}’ (County of San Diego v. Brown (1993)
19 Cal.App.dth 1054, 1090 [23 Cal.Rptr.2d 819])
Therefore, we reverse that portion of the judgment
that is based upon the County's failure to make a
finding of economy and efficiency and direct the
court to dismiss -that portion of plaintiffs' claim as
moot,

V. Plaintiffs' Claim That Contracts Are Not in Fact
More Economical and Efficient

1In addition to alleging that-the County failed to make
an economy and efficiency determination prior to
contracting out CalWORKS case management
functions, plaintiffs' complaint also alleges that the
contracts were improper because the contracted-out
services “ cannot be provided more economically and -
efficiently by the contractors than persons employéd
in the Classified Service.” -However, the court never
resolved this claim, perhaps because it may not have
been ripe for adjudication at the fime this matter
originally went to trial and because the: court
determined that the CalWORKS case management
functions could not ever be coitracted out under state
and federal law. Although the court's order is unclear,
a fair reading of its text indicates that-the courts
determination that the contracts were unlawful, and
the grant of a writ of mandate and permanent
injunction prohibiting expenditures of public funds
under the contracts between the *230 County and
private contractors, was based upon the court's
finding that such functions could not be contracted
cut under staie and federal law. A violation of the
County Charter would only require an order that the
County comply -with its provisions and/or enjoining
expenditure of public funds until such action was
taken.

MNow that the County has made a finding, obviously
in response o the court's ruling, that contracting out
case management functions is more economical and
efficient than having those services performed by
civil service employees, plaintiffs' claim that the
contracts are in-fact not more economical and
efficient is now ripe for adjudication. While such a
claim could also be brought in a separate action,
because plaintiffs have asserted it in this matier, and
in the interests of judicial economy and to’ give both
sides some finality to this miatter, we order this action
remanded for a determination of plaintiffs' claim that
the contracting out of cass management functions
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under the CalWORKS program is not more
economical and efficient than havingmthose services
performed by civil service personnel. 7 (See Burden
v. Snowden (1992) 2 Cal.4th 556, 570 [7 Cal.Rptr.2d
531. 828 P.2d 672} [case remanded with directions to
allow further proceedings on issue not resolved by
trial court].)

FN7 We take noAposition on the merits,
procedurally or substantively, of such a
- claim.

In a letier brief submitted by the County in response
to our request, it has indicated that the current
contracts between the County and contractors for
which it made economy and efficiency
déterminations expired June 30, 2002. The County
msserts-that it is in the process of conduéting economy
and efficiency determinations, or has alréady done so,
for new contracts set to begin July 1, 2002. If the
County relies upon the determinations made for the
expired contracts in finding any new contracts
beginning after June 30, 2002, are more economical
and efficient, then plaintiffs may challenge those
original * findings. However, if new findings of
economy and efficiency are performed for contracts
set to start after Jurie 30, 2002, plaintiffs' challenge in
this litigation wduld have to be as to the new findings
as once the current contracts expired any challenge to
the original findings would be moot. :

V1. Alleged Violation of Seciion. 10619

Defendants assert that the court erred in finding that
they weré in viclation of section 10619 because state
and federal law in place in 1996 did allow counties to
confract out case’ management functions for
CalWORKS programs. We agree and reverse that
portion of the judgment based upon the County's
alleged violation of section. 10619. *231

A. Section 10619 and other relevant statuies

Government Code section 26227 gives counties
general statutory authority to appropriate and expend
funds on welfare programs and authorizes countiesto
“ contract with ... private agencies or individuals to
operate those programs ...." '

Further California's statutory scheme for the
CalWORKS propram directs counties to use all
available resources, both public and private, to
provide welfare-to-work services: * It is the intent of

the Lepislature that, in developing the plan required
by this chapter, counties shall make an effort not to
duplicate planning processes that have already
occurred within the county, but rather to build upon,
and incorporate where aeppropriate, existing lacal
plans that provide for a collaborative approach to
employment services, economic development, and
family and children's services.” (§ 10530.)

The Legislature clearly envisioned that counties, in
adopting plans to provide CalWORKS services,
would be contracting out some of those services to
private entities:

“ Each county shall develop a plan consistent with
state law that describes how -the county intends to
deliver the full range of activities and services
necessary to move CalWORKS recipients from
welfare to work. The plan-shall be updated as needed.
The plan shall describe:

“ (a) How the county will collaborate with other
public and privete agencies to provide for all
necessary training, and support services.” (§ 10531.)

However, section 10619 specifically limits - the
contracting out of functions under the CalWORKS
program as follows: “ A public agency shall, in
implementing programs affected by the act adding
this section to the Welfare and Institutions Code,
perform program functions exclusively through the
use of merit civil service employees of the public
agency, except to the extent permitted by provisions
of state and federal iaw governing the affected
program that were in effect on August 21, 1996.”

The question presented here is whether the County
violated state or federal law as it existed in 1996
when it contracted out case management services
under the CalWCQRKS program. After reviewing
applicable authority and persuasive direction from
the DSS, we conclude that the County did not violate
either state or federal law by contracting out these
functions to private entities, *232

B. State Law
1. Legislative history of CalWORKS
(13) The legislative history of the state CalWORKS

program provides support for the defendants'
contention that the nature of services contracted out
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under the County's CalWORKS program complied
with state law as it existed in 1996. The Concurrence
in Senate Amendments for Assembly Bill No. 1542,
the bill for the state CalWORKS program, provides
as follows regarding contracting out functions: “
Contracting Out and Civil Service: Retains existing
law -and specifies that the counties shalf remain
responsible for performing program functions (e.g.
eligibility fimetions) through merit civil service
employees, and may coniract out other services only
to the-extent allowed under state and federa! law as of
Angust 21, 1996." (Legis. Counse!l's Dig., Sen. Conc.
Amends, to Assem. Bill No. 1542 (1997-1998 Reg.
Sess.), italics added.)

In a report on Assembly Bill No. 1542 prepared by
the DSS, the DSS describes the functions that may
not be contracted out under CalWORICS: * Requires
program functions to be performed exclusively by
merit civil service employees of the public agency,
except as permitted by state and federal law
governing the program on 8/21/96. This aliows only
limited functions to be contracted out. Discretionary
activities, e.g., those relating (o determining
eligibility or -imposing sanctions, canno! be
contracted out.” {Cal. Dept. of Social Services,
Major Items of Welfare Reform Contained in Assem.
Bill No. 1542 (1997-1998 Reg. Sess.) Aug. 14, 1997,
p. 21, col, 3, italics added.) -

Thus, the legislative history of CalWORKS envisions
that * discretionary” functions such as eligibility and
imposition of sanctions cannot be contracted out, The

parties stipuiated that the County did not contract cut

eligibility determinations and imposition of sanctions
to private contractors. County civil service personnel
perform these functions. Further, as we discuss in
more -detail, post, the term “ discretionary functions”
in the context of contracting out welfare services
refers to policy level and administrative functions and
ultimate decisions that affect a-party's right to aid or
to participate in the CalWORKS program, nene of
which are performed by the private case management
workers with whom the County contracted.

2. The DSS's determination the County was in
compliance with applicable law

Pursuant to the CalWORKS Jegislation, the DSS was
directed to determine whether a county's proposed
plan to implement that program complied *233 with
state and federal law: * The [DS8S] and the counties
shall implement the provisions of the CalWORKS

program in the following manner: [} ... [] &X2)
Within 30 days of receipt of a county plan, the [D8S]
shall either certify that the plan includes the
description of the elements required by Section
10531 and that the descriptions are consistent with
the requirements of state low and, to .the extent
applicable, federal law or notify the county that the
plan is not complete or consistent stating. the reasons
therefor.” (§ 10532, subd. (b)(2), italics added.)

As discussed, anre, the County submitied its
proposed plan to implement the CalWORKS project
to the DSS in January 1998, in that plan, the County
detailed the fact that it was planning to contract out
case mapagement functions to private contractors: *
[T)he County will procure case management services
for four of the six regions with the goal of selecting
up to two regional contractors from-private-for profit
agencies and up to two regional contractors from
nonprofit agencies. County staff will be responsible
for case management in the two remaining regions.”

In February 1998, the DSS approved the County's
plan, certifying that it met the requirements of section
10531. As.the DSS is charged with determining that a
county's proposed- plan to implement the CalWORKS
is consistent with state and federal law. under section
10532,-its approval of the County's plan is persuasive
evidence that it was not-in violation of section 10619.
(Judson Steel, suprq, 22 Cal.3d at pp, 668-669.)

Plaintiffs assert that the DSS did not approve the
County's contracting out case management functions,
arguing that the plan was submitied in January, 1997,
but the RFP's for contracting out cas¢ management
functions and describing the scope of services to be
contracted out was not submitted to the board.of
supervisors until February 1997. However, piaintiffs
have their dates wrong. The County submitted its
proposed plan to the.DSS in January /998. Moreover,
plaintiffs do not explain why the date the plan was
submitted to the state versus the date the RFP's were
submitted to the board of supervisors is relevant to
this appeal. : .

Plaintiffs also argue that the DSS's certification
only concerns the scope of activities and services to
recipients, not the manner of performing case
management,” citing section 10531. However, the
certification by the DSS, as discussed, is governed
not by section 10531, but by secﬁon 10532, which
requires the DSS to determine that the County's plan
complied with state and federal law.
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As the following discussion will show, the DSS's
approval of the County confracting out case
management functions under the CalWORKS
program %234 was not -‘clearly erroneous, and
therefore it is entitled to great weight, (Judson Steel

suprg, 22 Cal.3d at pp. 668-669.)

3. The DS8's 1997 All County Letter

Section 10532, subdivision (a) provides that the D88
* chall issue a planning allocation letter and county
plan instructions to-the counties within 30 days of the
enactment” of the CalWORKS program.”  The
historical and statutory notes for the CalWORKS
legislation ‘(contained in the historical and stdtutory
notes for Ed. Code, § 8208) provide that the DSS
‘may implement the applicable provisions of this act
through &ll county letter or similar instructions from
the director.' ” -(Historical and Statutory Notes, 26
West's Ann. Ed. Code (2002 supp.) foll. § 8208, p.
99.) '

In August 1997, the DSS issued a report summarizing
the major changes between GAIN and CalWORKS,
In that report, the DSS explained as to contracting out
services that “-[flederal dnd state law on 8/21/96
prohibited the contracting’ out of discrétionary
finctions, e.g., those related to determining eligibility
or imposing sanctions.”

In Octaber 1997, the DSS issued an All County
Letter (the 1997 All County Letter), providing
guidelines or implementation instructions to counties
for the CelWORKS welfdare-to-work. program. With
regatd to ‘employing ¢ivil service or contracting out
to private entities, the DSS stdates that * [a] public
agency shall, in implementing programs affected by
the act adding this section to the Welfare and
Institutiens Ceodé, perform discretionary program
functions exclusively through the use of merit civil
service employees of ‘the public agency.” (ltalics
added.) ’

Thus, the DSS takes the position that as of 1996, both
state and federal law prohibited the contracting out of
“ discretionary” functions in implementing the
CalWORKS welfare-to-work program. Further, the
DSS identifies “ discretionary”  functions as such
things as “ determiriing eligibility or imposing
sanctions.” This determination, as well as the DSS's
approval of the County's plah and its report
discussing the functions that could not be contracted

out under CalWORKS, is entitled to great weight.
(Judson Siegl supra, 22 Cal.ld at pp. 668-669.)
Again, the parties stipulated prior to trial that the
County has not contracted out these services. They
are performed by civil service employees. -

Plaintiffs completely ignore the 1997 All County
letter and the DS8's August 1997 report. Plaintiffs
argue, as the trial court found, that a 1986 DSS All
County Letter is applicable and dictates that the
County could not *235 contract out case management
functions under CalWORXKS. That 1986 All County
Letter provided guidelines for confracting out
functions under the prior GAIN program. It provides
that “ counties may not contract out for:-the execution
of the participant contract, the determination of
eligibility, or actions related to the granting,
termination, or modification of gid payments.
Spécific examples of activities that the county may
not contract out include registration, determining
deferral status, appraisal-(except for the remedial
education screening test), cause determinations;
conciliation, and imposing money management or
sanctions.”

However, there is no.evidence that this letter issued
10 years prior to the enactment of CalWORKS, and
applicable to'the GAIN program, reflected the DSS's
position on the law for contracting out welfare
functions-in 1996. Moreover, the functions identified
in the 1986 AN County Letter either do not exist
under CalWORKS or are performed by civil service
personnel. There is no * participant contract” under
CalWORKS. A county eligibility technician (ET), &
civil service employee, determines eligibility. There
are no deferrals under the CalWORKS program.
Registration” of beneficiaries is performed by ET's.

While there is an “ appraisal” process under
CalWORKS performed by the private contracter
employees, it consists of functions akin to a “
remedial screening test,” which could be contracted
out according to the 1986 All County Letter. In the
appraisal process, the case management worker
assesses the beneficiary's education, work history,
and supportive service needs, The case management
worker assists the beneficiary in completing forms,
and reviews and approves self-initiated training and
education programs.

Further, when a beneficiary fails to participate in the
program without good cause, a case management
waorker can rescommend 2 sanction to county
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personnel. However, private case management
workers are not authorized to malke the determination
to senction & beneficiary, Only county civil service
employees may impese sanctions on a beneficiary.
Thus, even if the 1986- All County letter reflected the
status of the law on contracting out welfare services
as-of 1996, the County's CalWOQRKS project was in
compliance with that law,

4. Case law demonstrates the County was in
compliance with state law

In Ramos v. Coumy of Madera (1971) 4 Cal.3d 685
[94 CalRptr. 421, 484 P.2d 93] (Ramos),- the
California Supreme Court was presented with the
*236 issue of what functions performed by county

employees were " discretionary” in order to
determine if the public eotity immunity for
discretionary  decisions  applied to  their

determinations related -to the pleintiffs' eligibility
under the prior GAIN program. (/d. at p. 652.) The
high court held that the county defendant was not
immune from liability because it and its employees
did not exercise * discretion”
determinations regarding eligibility for welfare
benefits. (Jd. at p. 694.) Because the Legislature had
provided standards-of eligibility under GAIN, county
employees' exercise of judgment in determining if a
recipient met those requirements did not constitute an
exercise of discretion, (/6id) The court determined
that it is only actual policy level determinations that
amount to an exercise of discretion. (/4 at pp. 693-
695.) Policy decisions are those such as * 'planning'
as opposed to the ‘operational' level of
decisionmaking.” ~{Jd. at p. 693.) The county's
actions in-making eligibility determinations under the
guidelines provided by the Lepislature amounted to
only ministerial acts that were not immune from
liability. (Jd. at p. 695.) '

Likewise in our case, the private case management
contractors are operating under strict guidelines set
forth in the CalWORKS program guide. AS
discussed,” ante, policy level decisions such as
eligibility and sanctions are made by county
employees. The private contractors' case management
functions, - therefore, even though they may involve
some judgment, are considered ministerial, not
discretionary,

Plaintiffs attempt to distinguish Ramos on the ground
that it involved the issue of governmental tort
imumunity, not what functions might be contracted out

when making -

Page 18
to non-civil-service employees under welfare
programs such as the CalWORKS program.

However, plaintiffs do not attempt to explain why
these- different legal settings should cause us to
ignore the Ramos cowrt's holding. Ramos is
persuesive because the legislative history of the
CalWORKS legislation and the 1997 All County
Letter both indicate that the Legislature intended that
counties could contract out any functions that were
not * discretionary.” These items also demonstrate
that the Legislature intended the term “ discretionary”
to have the same meaning as applied in the Ramos
case, i.e., policy and administrative level decisions
such as those that effect determinations as to
eligibility and loss of benefits. Rameos provides
additional support for the conclusion that state law in
effect in 1996 did not .prohibit counties from
contracting out mnondiscretionary, ministerial
functions, even if they involved the exercise of some
judgment; In sum, the County did not violate
California law when it contracted out case
management functions to private entities under the
CalWORKS program.

C. Federal Law

Former 42 United States Code section 6835, repealed
with the enasctment of the PRWORA in 1996,
provided for contracting out of welfare services *237
through private organizations as follows: * The State
agency that . administers or supervises the
administration of the State's piad approved under
section 602 of this title shall carry out the programs
under this part directly or through arrangements or
under contracts with administrative entities ..., with
State and local educational agencies, and with other
public agencies or private organizations .." (42
U.8.C. & 685(a), italics added.) .

The scope of services that could be contracted out to
private entities under PRWORA's JOBS program was
further refined by federal regulations. Former Social
Security Repulations, Aid to Families with
Dependent Children, 45 Code of Federal Regulations
part 250.10 provided: .

“ (a) The State agency responsible for the
administration-or supervision of the State's title TV-A
plan is responsible for the administration or
supervision of the JOBS program.

“ (b) Except as pravids.;d in paragraph (€)(2), JOBS
activities which involve decision-making with regard
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to individual participants may be performed by an
entity other than the State IV-A agency according to
the policies, rules, and regulations of the State IV-A
agency. In doing so, such entity must not have the
authority to review, change, or disapprove any
administrative decision of the State IV-A agency, or
otherwise substitute its judgment for that of the State
TV-A agency as 1o the application of policies, rules,
and regulations promulpaied by the Siate TV-A
agency.

“ (c) JOBS activities may be delegated or coniracied
with the exception of the following:

" (1) Overall program administration, including:

" (i) Establishment of optional provisions and
components of the program; :

" (1) ‘Responsibility for program planning, design of
program, and determining who should participate,

" (tif} Establishment of program participarion
requirements,;

" (v) Development-of a definition of good cause for
ailing:to participate, and
gito p p

" (v).-fThe issuance of other policies, rules, and
regu!at‘z:gns governing the program.

” (2) Actions involving individuals, incfuding: *238
" (i} Determination of exemption status;

" (i) Determination of good cause for failure or
refusal to participate; »

“ (iii) Determination and application of sanctions;
" (iv) Providing natice of case actions, and
“ v F air hearings.” (ltalics added.)

The legislative history of the former 45 Code of
Federal Regulations part 250.10, found in the Rules
and Regulations for the Department of Health and
Human Services. Family Support Administration (54
Fed.Reg. 42146 (Oct. 13, 1989)), also discusses what
functions could be contracted out. under the JOBS
program. That regulation provides in part that ©
[llengstanding Federal policy fhas interpreted the

welfare statutes] to mean that the State IV-A agency
must mainiain -overall responsibility for the design
and operation of the program and may not delegate to
other than its own officials functions involving
discretion in the overall administration or
supervision of the program [citation]. []] However,
v certain JOBS functions and activities which
involve decision-making with regard.to individual
participams may be performed by entities other than
the State [V-A agency, so long as there are specific
rules and regulations issued by the State IV-A agency
governing their implementation.” (54 ..Fed.Reg
42146, 42154, italics added.) This rule also provides
iater that, ** We believe that the State IV-A agency
should have maximum flexibility to.administer its
programs within the requirements of the Act.... [7].It
is also clear that Congress intended to expand the
variety of services available to assist families in
achieving self-sufficiency. Many of these services
involve decision-making.... [Djelivery of  these
services must be directed by the IV-A agency, both at
the State and local level. However, ... we believe that
States -may generally contract ouw! such functions if
they wish. [{] Therefore,-certain JOBS functions and
activities which-involve decision-making with regard
to individual -participants may be performed by
entities other -than the 1V-A agency, but only
according to policies, rules and regulations of the
State IV-A agency. In doing so, such entities must
not have the authority to review, change, or otherwise
substitute their judgment for that of the IV-A agency.
{§1 Accordingly, i the State IV:A agency develops
specific criteria under which the decision-making
regarding -a participant is carried -out by the
contractor, then such functions can be performed by
the contractor. Such activities might include

" assessment, priority determinations, provision of

component
conciliation.”
italics added.)

services, case management, and
(54 Fed.Reg. 42i46, 42154-421535,

Thus, the Tormer 45 Code of Federal Regulations part
250.10 and 54 Federal Register 42146 made clear
that case management functions could ‘be *239
contracted out under federal law as it existed in 1996
so long as (1) criteria are provided to the contractors
for any decisionmaking functions; (2) the
decisionmaking function does not .involve certain
enumerated actions involving participants; and (3)
the contractor is not allowed to make discretionary
decisions involving policy level determinations and
overall program administration. (14) A review of the
case management functions contracted out to. private
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contractors under the County's CalWORKS program
demonstrates that they meet these federal guidelines.

First, the County did not contract out policy level
determinations -or overall program administration,
Further, the County did not contract out those actions
involving individuals barred by former 45 Code of
Federal Regulations part 250.10(c)(2)(i)-(v). County
employees determine eligibility and therefore “
exempt status.” Further, while contractors may make
recommendations to  county staff - regarding
determinations of * no-good cause” for a failure to
participate in the CalWORKS program, the actual
determination is made by county staff. Further, the
contractors' decisionmaking in* recommending a
course of action on a “'no good cause™ determination
is governed by specific criteria in the CalWORKS
Program Guide. a

Similarly, while contractors  may  make
" recommendations regarding sanctions, they are also®
based upon criteria set forth in the CalWORKS
Program Guide and only county staff may dstermine
whether ' to .impose sanctions. County eniployees
ptovide notice "of 2ll' case actions relating to
termination -or modification of benefits, County
employees represent the County at hearings and a
state administrative law judge acts as the decision
malker. '

Plaintiffs contend that the contracted-out functions
under the CalWORKS program violated federal law
in place in 1996 because they call for the exercise of
“ administrative discretion,” in violation of 45 Code
of Federal Reguiations part 205.100 (2001).- FN8
This argument is unavailing,

FNB Respondents mistakenly refer to the
regulation as 42 Code of Federal
Regulations 205.100 (2001) throughout their
brief,

Title 45 Code  of Federal Repulations part
205.100(a)(1)(i) and-(b):(2001) provides in pertinent
part. Tk

“ (a)(1) State plan requirements” A State plan for
financial assistance under title I, TV-A, X, XIV, or
XVI (AABD} of the Social Security Act must:

“ (i) Provide for the establishment or designation of a
single State apency with. authority to administer or
supervise the administration of the plan. [f} ... [])

*240

* (b) Conditions for implementing the requirements
of paragraph (&) of this.section. (1) The State agency
will not delegate to other than its own officials its
authority for exercising administrative discretion in
the administration or supervision of the plan
including the issuance of policies, rufes, and
regulations on program matters.” (Italics added.)

Under the clear language of this regulation, the only
administrative discretion™ that -cannot be contracted
out is that involving administration or supervision aof
the plan, such as * issuance of policies, rules, and
regulations oo prograth matters.” (45 CF.R. §
205.100(b)_(2001)) It is undisputed that these
functions have not-been contracted: out, Contrary to
Plaintiffs' argument, it is not all discretionary
functions that cannot be contracted out, but only a
very limited species. Plaintiffs also ignore the
legisiative history for this rule, contained -in 54
Federal Repister 42146. Discussing 45 Code of
Federal Repulations part 205.100 (2001), it states:

“ A principal purpose of the single State agency
provision is to assure that there is a central point of
responsibility in the State ... with adequate lepal
authority, to which the Federal Government can Jock
for the carrying out the approved State plan and with
which it can deal:in all matters related to the prants,
and that the State functions not be-so fragmented as
to preclude effective administration. The single State
agency principle does not preclude the purchase of
services from other State agencies, nor is it designed -
to set aside the cooperative relationships that are
normal and proper within 8 State. Purchase of
services and working cooperatively with other
agencies are, however, different from delegating
administrative responsibility for performance of
functions required under State and-Federal laws to
other agencies or individuals. The State may make
use of the expertise of other apencies as long as the
State TV-A agency does not delegate administrative
decision-making authority. [{] ... [} .

# . The State IV-A agency must submit the State
JOBS and Supportive Services plan to the
Department for approval. It must have sale
responsibility for promulgating rules, regulations, and
guidelines that govern the operation .of the program.
It must be responsible for program design decisions,
including, but not limited to: (1) optional provisions,
such as lowering the age of the youngest child that
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qualifies an individual for an exemption; (2) what
optional components will be offered; (3) definition of
failure to participate and good cause for failure to
participate; and (4) the minimum requirements for
conciliation.” (54 Fed.Reg. 42146,42155))

Thus, 54 Federal Register 42146 also confirms that
the only functions that cannot be contracted out are
management-level administrative and policy *241
decisionmaking, not the type of case management
functions contracted out under the County's
CalWORKS program.

Plaintiffs arpue that 54 Federal Register 42146's
discussion of case management activities
demonstrates that it was not envisioned that such
individuals would have as broad a role as the case
management functions contracted out under the
County's CalWORKS program. Actually, 54 Federal
Register 42146 provides just the opposite, leaving it
-to the states and local agencies to determine the scope
of case management functions: “ Under the final
regulations, a State IV-A mgency that chooses to
establish a case management system is given
fiexibility to design its case management services and
procedures.” (54 Fed.Rep. 42146, 42179.) “ [Wle
decline to mandate that specific features of case
management be adoptéd or that case managers be
required to receive specified training. We leave these
matters to the discretion of the States.” (/d at p.
42180.)

Plaintiffs also assert that 54 Federal Register 42146
provides that only & state agency, not a private
contractor, may approve supportive services, such as
child care and transportation. Because such services
are approved by private contractors under the
County's CalWORKS program, plaintiffs argue the
County is in violation of federal law, This argument
is also unavailing. Actuaily, 54 Federal Register
42146 only discusses the fact that the state agency
must determine appropriate criteria to determine if
suppoitive services are warranted. {(See 34 Fed.Reg.
42146, 42220.) Nowhere does it state that the actual
decision to approve supportive services for a
particular participant must only be done by a state
agency employee,

In sum, we conclude that the County's contracting out
of case management functions under the CalWQORKS
program did not violate either state or federal law as
it existed in 1996. Therefore, the contracts with the
private contractors did not violate the terms of

section 10619 and that portion of the judgment in
plaintiffs' favor that is based upon & violation of
section 10619 must also be reversed..

VII. Attorney Fees

Defendants assert that if we reverse the court's
judgment in this matter, we must also reverse the
court's award to plaintiffs of attorney fees as they are
no longer the preveiling party in this matter. They are
correct that the attorney fee award cannot stand based
upon cur disposition of this matter. (See Merced
Couniy Taxpavers' Assn. v. Cardella (19%0) 218
Cal.App.3d 396, 402 [267 Cal.Rptr. 62] [An order
awarding attorney fees * falls with a reversal of the
judgment on which it is based” ].) *242

We leave it to the trial court to determine if attorney
fees should be awarded to plaintiffs under Code of
Civil Procedure 1021.5 ™ given that plaintiffs'
challenge to the contracts based upon the County
Charter is only being reversed based upon the
mootness of that claim, and the County volontarily
performed an economy and efficiency determination
as to the extended contracts with independent
contractors after judgment was entered in plaintiffs'
favor. We also leave it to the trial court to determine
who, if anyong, is the prevailing party on this appeal.

FN9 Bee foomote 3, ante.

Disposition

The judgment is reversed and the matter is remanded
to allow plaintiffs' claim that contracting out case
management functions under the CalWORKS
program is not more economical and efficient than
having these functions be performed by civil service
employees proceed to a determination, consistent
with this opinion. The couwrt is further ordersd to
dismiss as moot plaintiffs' claim challenging the
validity of the contracts on the basis that the County
violated the County Charter by failing to perform an
economy and efficiency determination prior to
contracting, The order awarding plainfiffs attorney
fees is reversed. The parties are to pay their own
costs on appeal,

Mclntyre, 1., and McConnell, J., concurred.

- Respondents’ petition for review by the Supreme

Court was denied October 23, 2002. Moreno, J., was
of the opinion that the petition should be granted.
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SixTen and Associates oy,
Mandate Reimbursement Serwces

6 ‘ KEITHB F’ETERSEN MPA JD, Pr‘esldant

- , E-Mail: Kbpsixtan@aol.com .
San Dlago : _ Sﬂcramantu
5252 Balboa Avenus, Sults 800 o 3841 North Fraeway Bivd.; Silte 170
San Diego, CA 82117 - T ) : : ) - Sacramantd, CA, 86834
Telaphane: (B58) E Bi4-8805 | , Tatephona (81g) 5565-6104

Fax: (868) 514-8645 . : .o Fax: (913) 564-6103

AugustM, 2007 - . wo
RECENED’
UG B.2007.

: | ‘-:,.
.-;s‘?’r?.'#"émsfmnmas_ ‘-

Pauia Higashi, Executive Director .
Commission on State.Mandates
'U.S. Bank Plaza Building

B80 Ninth Street. Suite 300 -
Sacramento Califumla 95814

Re: Test Clalm DZ-TG 24
San Juan Unified School District and
Santa- Momca Community Coliege Dlstnct

Dear Mé--z»HiQéShib- :

| have received the Commission Draft Staff Anaiysis (DSA) dated July 25, 2007, to
which | respond.on behalf-of the test clalmants .

The ultimate conciusion of the DSA is that the “plain language” of the test claim statutes
dé not mandate any.activity uppn. K-12:schoel districts which are.subject {o:..
reimbursement:; AR,-198.: No court. cases, enstatutes are clted on the,,sut;ject matter of
the test claim statutes _h_lch would;prevent. relmbursement of the ciaim a_gptwmes Jitis
merely the Cammlssmn staffis. mterpretatlan .of what the statutory language means, . In
-the case of commumty colleges;in. -addition.to the ptaln language” mterpretatlon the .
DSA cites the Kem.High Schaol case as the reason notto. renmburse the actwmes as

to “opt out” of: the statutary mandate

1. The school and community coliege districts have a duty to respond to
cnmplamts fi Ied by- employees or. applicants fonemployment

The DSA c:orrectly states that the "laglslatwe lntent behmd the test ctaum statutes ... I8
for K-12 and-community-college. empioyees and applicants for empioyment to disclose
improper governmental activities.” AR, 201. Education Code sections 44114 and -

@ 87164 create a naw legal entitlement and naw cause of action for employees and
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employment appiicants fo file a writien campiamt ‘against a school or community college
district-alleging retaliation for having disclosed improper governmental activities and to
have thit complaint administratively and judicially adjudicated. These code sectnons
staite thé elaments of the cause of action and the remedies availabie. The DSA afrees
that the employee or applicant has the “right” to file the complaint. AR, 211. But, the
DSA concludes that no action is required by the district thereafter based on the “plam
language" of the statute, that the district is not required to dispute the claim. AR, 211,
That conclusnon 184 wjthaut‘ment

~The Ieglslatlve mtent of jhe s’catute is for employees and applicants to disclose improper’

Ty

guvernmantal agtivities® The: s_tatute establishes the right for emgloyaes and apphcants

itienicomplain Sl‘he statute establishes remedieg*for the,camplamant
Thereford;with _ sh,;‘, ant of legislative intent and précass] :
correspondlng duty by tH

istricts to respond to the complaint. The employee and
applicant’s right, due process, and remedy require the parhmpatlon ofithe dlstrlct An
objective construction of the “plain language® of the law impos&s'a duty forthe iscal.
governmental entity, which as subordinate to the state and subject to state Iaw and the
court system, to, as a necessary party, respondtothe compiamt I

The Commission should decide as a matter- Bof: law ‘that the actlvmes ltsted ifi the test
claim are required in response to the indepdndantdndiiinitataral actions of &fplsyees,
employment appiicants, and law enforcement agencies. There is no discretion. The

complaint must have a response according to the due procass provided by th&tést™ '
claim statutes

2,  The Kern exception to relmbursemant is not apphcable to this néw
program.

The DSA assarts that the Karn case rsqulres that "when analyzmg state mandéate
clairfig, the'€ “ats nderlymg program to' ‘determing if the'
ctaumant‘ S p - ”c‘:lun‘tary of egally campell=d "

matenals p‘ rfarf:n dther dutles forthe: commlttees The court cmhcluded that since
the sEhoBISHS sommittas Wers & Tediiifamant of Vohintany’ pragrams thianithe
subsaquent public agenda requiraments layered on those’ committess Wats Hot
relmbursabie )
However, in the case’ of‘the “Whlsﬂe-biowmg retallatlon complaln’c process’ that is the
subject of the tast claim, there were no previous “underlying” voluntary programs. The
DSA stated‘that priortaw provided orily p|ecemeal"rpratect|on 16 soma-typesof -
employess and not to’ othars AR, 203; ThaKern fact paﬁem daes not apply to- this
test clain. -
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3. . The test clalm siatute does not substitute the collectwe bargamlng process
for the’ Iegal duty to respond to complamts

The DSA cites Education Code section 44114, subdivision (g), for the proposition that-
“claimants are not iegally reqmred to respond to the rights given to employees by
Education Code'section'44114."-AR,.212 The DSA a§serts that the. districts:and
employeeg.can “opt: eut of the ferms” of Section 44114 by virtue of a colleetlvely
bargained agreement AR, 242. The. DSA makes the same conclusnons for Section
87164 for the cemmumty collages :

The test claim statutes do not require or allow the district and employees to either * opt”
in or ‘optvolit'of:SeEtoH 44114, Thé:distict; ontrafy to the DSA coridlusion, igiery.
much required to: "respond«to the: nghts gwen»to employees” by Sectlon 441 'l4rbecause
the districts are requiredito cemply with-the law. The DSA reasoning \ would leave the
employees of a district that does not havé an MOU on this matter without a ramedy. .
because the DSA states that the district can ignore Section 44114,

" Education Code section 44114, subdivision (f), states that the 1&5t claim-statiite shall .-

not “diminish the rights, privileges, or remedies of a pibliic-school. empléyee under-any
other federal or state law or under an employment contract or-collective bargaining:
agreement.” Without further explanation, the DSA states that subdivision. () “merely
limits the affect [eﬁect?] of Educahcm Code Sections 44110-44114." AR, 212.

However in c""‘blnatlen subdmsmns (f) and (g) prévent Educatlun ‘Codle saction -
44% 14;from dlmlmshmg any. greater rights provided the cemplalnant by other {aws or an
agreement es’cabhshee pursiiantte'the Rodda Act: Thus,; Section 44114 becomes the
minimuri entitleme f_fpr the complamant The employer and employees arénot -
requured to collectlvely bargain a substitute process for: Education Code section 44114,

nor can the districtbe refieved fromiits duty pursuant to Educatlon Codg sectton 44144
by nego’natlng a subst:tute process :

. CERTIFICATION

| hereby declare under penalty of -perjury under the laws of the State of Califomia, that
the statements made in this document true and complete to the best of my own
knowledge or lnformatlcm or belief,

Smc:erely,

Gsia-_

Keith B, Pe‘cersen

C: Per Mailing List Updated 4/26/07 Attached
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DECLARATION OF SERVICE

Re:  Test Claim 02-TC-24 Reporting.Improper Goveynn_'léntal Activitiess
San Juan Unified School District and Sarita Monica Commuriity College District

| declare:

- arn employed in'the oﬂ‘" c;= _cf SixT;bn and As‘sdéiates whiéh 15 {he .

appointed represantatwe of the above named clalmants | am 18:years of
age or oider and not a party to the enfitied matter. My busmess address i
3841 North Freeway Bivd, Suite 170, Sacramenta, CA 85834,

On the dét_e indicatéd balpw,- ] servéd -th-éatta'énad leﬁer Ec"iatedaAnéu:ét 14
2007, to Paula Higashi; Executive Directer,"Commission on State-
Mandates, to the’ Camm:ssnon ‘mailing list dated 4/26/07 for this test claim,
and to:

Paula Higashi, Executive Director
Commission- on State Mandates

9B0 Ninth'Street, Suite 30@

Sacram..nto CA 05814

&

u.s. MAIL | am.familiarwith the busmess . 9

practlcn at SixTen and Aasoclates for the
coliection” and - processmg of

correspondence for mialling” with the: -

United States..:Postal..-Service.~- In
accordance . with that practlce
correspondanon placed inthg intsrmal malil
collection system at SixTen ang
Associates is deposited with the United
States Posta! Service thatsame day in the
ordinary course of business,

OTHER SERVICE: | caused such
envelofie(s) to be delivered to the office of
the addresse&(s) listed above by: "

{Describe)

FACSIMILE TRANSMISSION: On the
dats” below froffi<facsimlle machine
number-~(858) £14-8645, "| persondlly -
transmltted toths above-named person(s)
to the facs1mlle number(s) shown above,
pursuant to California 'Rilles’ of Court
2003-2008. A ‘tru& topy of the above-
described document(s) was(were)
tfransmitted by facsimiis fransmission and
the transmission was reported as
compiete and without error.

A copy of the fransmission report issued

by the transm|ttmg macmne is attached to
this proof of.service. - -

PERSONAL SERVICE: By causing & frus
copy of the above-described document(s)
to be hand delivered to the office(s) of the
addresses(s).

| declare under penalty of perjury under the laws of the Staie of Caiifornia that the
foregoing is true and correct and that this declaration was executed on August 15, 2007,
at Sacramento, California.

ﬂ,qv (o

Jaﬁon R. Cale
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|sBua: ; Reporting lmprupar Go\»emmentai Activitles

© TD-ALL PARTIES AND lNT:R..STED PARTIES

Sach commission’ malling list Is ccntlnuously updatsd as raquests gre radsehvad to Inciuda or remove. any party or parson
on the malling llst, A cumrent malling |st is provided with sommission comespondance, and e copy of the currsnt miéaliing
- liet Is avallable upon request et any time, Extep! as provided otherwise by commiaslon ruls, when & party or interasted
party files eny written material with the commission conceming @ claim, It shall slmuliensously eens 2 copy of the written
matarisl on the partles and interested partles to-the eiaim Idsntified on the maﬂing ilat provided by the ccmmlsalon (Cal.

Code Rags tit. 2, §11B'1 2.

Malling information: Draft Staff Anaiysl

Malhng List

a0

4100 Normal Stragt, Room 3208
@an Diego, CA 82103-B353

Peger 1

- 309

(819) 725-7554

S
M. Jlm Spann . .
State Controller's Office (B-DB) Tel (818) 323-5840
Divislen of Audits ‘ .
300 Capital Mall, Suite 518 Fax: (816) 327-0B32
S crmanto, m B5814
Ms D:ana'HalpEany
San Juan Unfied % hoo! Distrit Tel  (B16) 0717270 - :
a& Walnut Avanus
. Box 477 - ‘  Fax:  (B1B) 871-7667
Carrnlchaal. CA BBS0R-D47T :
M1, Robert Miveshiro .
Education Mandated Cost Natwark Tel  (916) 4487517
1121 L Street, Sulte 1080 -
Secramenio, CA B5814 Fax:  {B18) 448-2011 - ™. '
Vis, Harmeat Barkschat
Miendate Resource Senices’ Tl (218) 727-1350
5325 Elkhom Biwd, #307 ' c
Sazramsnto, CA 35842 Fex:  (B1B) 727-1734
Me, Bandy Reynolds
. _ Reynoids Cnnsulting Group. Inc: Tel: (95'1)'303',3634;" " .
P.0. Box B94058 ' -
Temecula, CA 82588 Fax:  (951) 303-8607
Wir, Arthur Palkowiz _
San Diego Unlfied School Distnct Tal: (819) 725-7786
Office of Resource Davelopment '
Fax;



Mr. ‘Stave Smlth .
Stawe Smith Enterprises, Inc,

“age: 2

310

: 816) 216-443
3323 Watt Avenus #291 Tel - (916) 2164438
Sacramento, CA 85821 Fax:  (918) 872-0873
WAT, Steve Shielde , . =
Shields Consulting Groaup, Ina. Tel  (216) 454-7310
1536 36th Strest | - _ R
'Sacramento, CA B5816 Fax: - (916) 454-7312
Ws. Beth Hunter
Cantration, ing, ) Tel: (858) 4B1-2521
B570 Utlca Avwenue, Sulte100 ‘ .
Rancho Cucamonga, A 81730 Fax:  (B86) 4B{-28B2 . .-
Ms. Carol Bingham - o
Callfomle Departrment of Education (: og) | Tal: (B16) 3244728
Fiscal Policy Divslon -
1430 N Strest, Sulte 5802 Fex:  (915) 318-0116
Sacramento, CA B5B14
Mr. Fregarick £, Harris _ .
Califomla Communlty Colieges Teh  (316) 322-4005
Chancelior's Office | {G-01) : T
4102 Q Strest, Sulte 300 Fax: (B18) 323-B245
Sacramento, CA 85814-8848
“Mr. Inomas J. Donner - ~Claimant,
Santa Monica Communlty College District Tal: (310) 4344201
1800 Plco Bivd. : : : AR
Santa Monica, CA 90405-1525 Fax:  (310)-434-8200
nir. Devd E.-Scribner: . .
Scribner Consulting Group, Inz. Tel: (848) 5222635
3840 Rosin Court, Sults 18D )
Sacramente, CA 85834 Fax:  {B18) 822-271©
. Mr. Joe- Romnnld N
41130 Sun Center Drive, Sulte 100 o
Rancho Cordova, CA BBET0 Fex:  (B8B) 4B7-8441
NiT, avd Cichelia
Califomia School Management Group Tel  (200) B34-D5SB
1111 £ Sirest: . O
. Traoy, CA 85875 Fex;  (208) B34-0087




MEe. Ginny Brummeis

Stete Contraller's Office (B-08) - - C Tl | (915)324-0256
al ision of Accounting & Reporting . ' T
@1 C Streat, Sults 500 ' Fax:  (918) 323-6527
gcreamento, CA 95818 .

ME. Jeennie Oropeza

- Department of Finance (A-15) ' e Tet:  (916) 445-0328 |
Education Systsms Unt I L '
g15 L Street, 7th Floor ; . ' © Fax: - (818) 323-8530

Sacramanto, CA B5B14 - -

ME. SuUsBen Geanacou

Department of Finance (A-15) . Ter  (48) 4453274
515 L Strest, Sulte 1180 .
Secramento, CA 25814 Fax: (918) 3244888

Wir. J. Bradiéy Burpass

Publlc Resource Managsment Group Tél' (918 5'7};4233'
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| SENATE RULES COMMITTEE |
|Office of Senate Floor Bnalyses |
[1020 N Street, Suite 524 |
| (916) 445-6614 Fax: {516} |
|327-4478B

THIRD READING

Bill No: AB 2472

Author: Romero (D}, et al
Amended: 8/25/00 in Senate
Vote: 21 :
SENATE PUBLIC EMP, & RET. COMMITTEE : 5-0, &6/26/00

AYES: Ortiz, Haynes, Karnetts, Lewils, Sote

SENATE JUDICIARY COMMITTEE  : 5-0,. B/B/00
AYES: Burton, Escutia, Haynes, Morrow, O'Connell, Peace,.
Sher, Wright, Schiff ' -

SENATE APPROPRIATIONS COMMITTEE : 13-0, B8/23/00
AYES: Johnston, Alpert, Bowen, Burton, Escutia, Johnson,
Karnette, Kaslley, Leslie, McPherson, Mountjoy, Perata,

Vasconecellos
ASSEMBLY FLOOR : 77-0, 5/31/00 - See last page for vote
SUBJECT _ : Public school employees: Whistleblower

Protection Act
SOURCE : . California School Employees Rssociation
DIGEST This bill establishes the Reporting by Public
School Employees of Improper Governmental Activities Act
and the Reporting by Community College Employees of
Improper Governmental Activities Act, which provide
protections to public school employees who report improper

governmental activities.

CONTINUED

DB 2472
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‘Page

DNALYSIS Existing law:

.Establishes the California Whistleblower Protection Aﬁt,

which provides protections to state employees who report
improper governmental activities.

2.Prohibits a state empleoyee from using his or her
authority or influence to interfere with the right of a

person to disclose an 1mproper governmental -activity to
the State Auditor.

3.Prohibits any state or local governmental employee from
interfering with the right of any person tc disclose an
improper governmental activity to an investigating
committee of the Legislatura.

This bill: : ' : t

1.8pecifies that a public school employee may file a
written complaint with the local law enforcement agency,
as appropriate, alleging acts or attempted acts of
reprisal, re;allatlon, threats, coercion, or similar
1mproper acts. o

2.Specifies that any person who engages in acts of
reprisal, retaliation, threats, coerdilcn; .6r similar acts
against a public school employee for having 'mads a
protected disclosure is subject te a fine neot to exceed

$10,000 and imprisonment in the county jail for up to one
year.

3.5pecifies that any person intentionally engaging in acts
of reprisal, retaliation, threats, coercicn, or similar
acts against a public school employee for having made a
protected disclosure may be liable in . an action for
damages and reasonable attorney's fees.

4.Provides that this provision is‘'not intended to prevent a
public schocl esmployer from taking a personnel action
that the employer believes is justified on the basis or
evidence separaté and apart from the fact that the
employee made a protected disclosure.

5.Provides that if an employee can show that retaliation

AB 2472
’ ' - Page
R @
for whistleblowing was a contributing factor in an
employer retaliating agalnst the amuloyee, the burden of

314 : -
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AB 2472 Assembly Bill - Bill Analysis

proof is imposed upon the school employer to prove by
clear and convincing evidence that the action would have
been brought for legitimate reasons, even if the employee
had not engaged in protected disclosures or refused an
illegal oxrder.

6.Provides that if an employer fails to meet this burden of
proof, the public school empleoyee shall have a complete
affirmative defense in the adverse actiom,

FISCAL EFFECT Eppropriation: No Fiscal Com.: Yes
Local: Yes

SUPPORT : (Verified B/24/00)

California School Employees Association (source)
American Federation of State, County and Municipal

Employees

California Faculty BAssociation

California Federaticn of Teachers

California Independent Public Employees Leglslatlve Council
California State Employees Association

Service Employeses International Union

ASSEMBLY FLOOR

AYES: Aanestad, Ackerman, Blguist, Aroner, . Ashburn, Bates,
Battin, Bock, Brewer, Briggs, Calderon, Campbell,
Cardenas,. Cardoza, Cedillo, Corbett, Correa, Cox,
Cunneen, Davis, Dickerson, Ducheny, Dutra, Firebaugh,
Florez, Floyd, Frusetta, Gallegos, Granlund, Havice,
Honda, House, Jackson, Kaloogian, Keeley, 'Knox, Kuehl,
Leach, Lempert, Leonard, Longville, Lowenthal, Machado,
Maddox, Maldonado, Margett, Mazzoni, McClintock, Migden,
Nakano, Olberyg, ©Olier, Robert Pacheco, Rod Pacheco,
Papan, Pescetti, Reyes, Romerce, Runner, Scott, Shelley,
Steinberg, Strickland, Strom-Martin, Thompson, Thomson,
Torlakson, Villaraigosa, Vincent, Washington, Wayne,
Wesson, Wiggins, Wildman, Wright, 2ettel, Hertzberg

TSM:em 8/26/00  Senate Floor BAnalyses

AB 2472

Page

SUPPCRT/OPPOSITION: SEE ABOVE

e e e END w ok
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121 Cal.App.4th 1156, 18 Cal.Rptr.3d 142, 04 Cal. Daily Op. Serv. 7910, 2004 Daily Journal D.A.R. 11,299, 2004

Daily Journal D.A R. 10,648
(Cite as: 121 Cal. App.4th 1156)

P

Azteca Const., Inc. v. ADR Consulting, Inc,
Cal.App. 3 Dist.,2004.

Court of Appeal, Third District, California.
AZTECA CONSTRUCTION, INC., Plaintiff and
Appellant,

. - v,
ADR.CONSULTING, INC., Defendant and
Respondent.
No. C045316.

Aug. 25,2004, .
As Modified Sept. 9, 2004,

Background: Construction company filed petition to
vacate arbitration award in favor of consulting
company, in resolution of contract dispute, alleging
that arbitrator's failure to disqualify himself, in
response. to timely demand for such disqualification
constituted violation of provisions of California
Arbitration Act. The Superior Court, Sacramento
County, No, 03CS01085,Loren :E. McMaster, .,
denicd - petition, ruling that construction company
waived its statutory rights under Act by agreeing to
arbitration . in conformance with former American
Arbitration Association (AAA) construction industry
dispute resolution rules, which granted AAA
conclusive authority over challenges to arbitrator.
Construction company appealed.

Holdings: The Court.of Appeal, Butz, J., held that:

(1) parties' could not waive Act's 'provisions
pertaining to arbitrator disqualification in favor of
AAA rules, and

(2) vacation of award was proper remedy under Act.
Reversed with directions,

West Headnotes
[1] Alternative Dispute Resolution 25T €~233

25T Alternative Dispute Resolution

25TI! Arbitration
25TII(E) Arbitrators
25Tk228 Nature and Extent of Authority

25Tk233 k. Grounds and Rules of
Decision. Most Cited Cases .
(Formerly 33k29.1 Arbitration)
Arbitrators are not bound by ruies of law, but may
base their decisions on broad principles of justice and

equity.

{2] Alternative Dispute Resolution 25T €324

25T Alternative Dispute Resolution
25T Arbitration
25TING) Award ,
25Tk324 k. Consistency and
Reasonableness; Lack of Evidence. Most Cited Cases
(Formerly 33k61 Arbitration)

Alternative Dispute Resclution 25T €=2374(1)

25T Alternative Dispute Resolution.
25TU Arbih_'ation
25TN(H Review,

Conclusiveness, and

- Enforcement of Award

25Tk366 Appeal or Other Proceedmgs for
Review .
25Tk374 Scope and Standards of Review
25Tk374(1) k. In General. Most Cited
Cases o
(Formerly 33k73.7(1) Arbitration)
With narrow exceptions, the courts are not permitted
to review the validity of an arbitrator's reasoning or
the sufficiency of the evidence to support the award.

13] Alternative Dispute Resolution 25T €222

25T Alternative Dispute Resolutmn
25TI] Arbitration
25T1I(E) Arbitrators
25Tk227 k. Competency. Most Cited Cases
(Formerly 33k26 Arbitration)

Alternative Dispute Resolution 25T €277

25T Alternative Dispute Resolution
25Tl Arbitration
25TII(F) Arbitration Proceedings
25Tk274 Waiver of Objections
25Tk277 k. To Arbitrators or Umpire.
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Maost Cited Cases
(Formerly 33k46.2 Arbitration)

Construction company and consulting company could
not waive California Arbitration Act's provisions
pertaining to arbitrator disqualification in faver of
former American Arbitration Association (AAA)
construction industry dispute resolution rules, which
granted AAA conclusive authority over challenges to

arbitrator, and thus arbitrator’s failure to disqualify '

himself in response to construction company's timely
demand for such disqualification in arbitration to
resolve contract dispute constituted viclation of Act,
as Act's disqualification provisions were enacted
primarily for public purpose, and neutrality of
arbitrator was of such crucial importance that state
legislature could not have intended that its regulation
be delegable to unfettered discretion of private
business. West's Ann.Cal.Civ.Code § 3513; West's
AnnCal.C.C.P. §§ 1281.9, 1281.9].

See 6 Witkin, Cal. Procedure r4th ed_ 1997)
Proceedings Without Trial § 511: Knight et al., Cal.
Practice Guide: Alternative Dispute Resolution (The
Rutter Group 2003} Y 7:21 et seq. (CAADR Ch. 7-B)
[4] Estoppel 156 €=252,10(4)

156 Estoppel
156111 Equitable Estoppel
156111{A) Nature and Essentials in General
. 156lc52.10 Waiver Distinguished
"156k52.10(4) k. Rights Subject
Waiver. Most Cited Cases
A party may waive a statutory right where its public
benefit is merely incidental to its primary purpose,
but a waiver is unenforceable where it would
seriously compromise any public purpose that the
statute  was  intended to  serve.  West's
Ann.Cal.Civ.Code § 3513.
See Cal, Civil Practice (Thomson/West 2003)
Business Litigation, § 32:77.
I5] Alternative Dispute Resolution 25T &=
363(1)

to

35T Alternative Dispute Resolution
25TT Arbitration
25TI(H) Review,
Enforcement of Award
25Tk360 Impeachment or Vacation
25Tk363 Motion to Set Aside or Vacate
25Tk363(1) k. In General. Most Cited

Conclusiveness, and

Cases

(Formerly 33k76(3) Arbitration)
Vacation of arbitration award in favor of consulting
company, in arbitration to resolve contract dispute

.with construction company, was proper remedy under
California Arbitration Act for arbitrator's failure to
disqualify himself in response to . construction
company's timely demand for such disqualification.
West's Ann.Cal.C.C.P. §§ 1281.9, 1281.91, 1286.2.

**143 Sheuerman, Martini & Tabari and Alan L.
Martini, San Jose, for Plaintiff and Appeliant,

Law Offices of George R. Gore and Georpe R. Gore,
El Dorado Hills, for Defendant and Respondent,
BUTZ, 1,

*1160 This case requires us to resoive a conflict
between the rules of the American Arbitration
Association (AAA) and the provisions of the
California Arbitration Act (the Act) (Code Civ. Proc.
§ 1280 et seq) ™ PERTAINING TO THE
Disqualification of a proposed neutral arbitrator
based on pre-arbitration dlsclosures that might affect
his or her impartiality.

FN1. UndeSIgnated statutory refcrences are
to the Code of Civil Pmccdure

*+]44 The parties here agreed to private arbitration
in accordance with the AAA's then entitled “
Construction Industry Dispute Resolution [Rules and]
Procedures™ (hereaﬁer AAA Rules). Those rules
included a provision’ which''stated ‘that where one
party objects to the continued service of an arbitratot,
the AAA.shall decide whether the arbitrator should
be disqualified, and that its determiiiation of the issue
shall be conclusive.

On the other hand, the Act permits either party
uncomfortable with the disclosures of any proposed

“arbitrator to disqualify him or her within 15 days

after receiving the disclosure statément. (§ 128191,
subd. (b)(1).) If the arbitrator fails to disqualify
himself or herself upen timely demand, there is 2
drastic remedy-vacation of the award, (§ 1286.2,
subd. (a)(6)(B)Y.)

In this case, plaintiff Azteca Construction, Inc.

-(Azteca) demanded disqualification of the proposed

arbitrator within 15 days after receiving his
disclosure statement. Acting pursuant to its internal
rules, the AAA determined that there was no good
cause for disqualification, affirmed the appointment
of the arbitrator, and the arbitration proceeded to its
conclusion. :

Azteca filed a petition to vacate the arbitration award
for noncompliance with relevant provisions of the

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Act. The trial court ruled that Azteca had waived
these provisions by agreeing to AAA arbitration, and
more specifically the rule giving the AAA conclusive
authority over challenges to the arbitrator's neutrality.

The trial court erred. The provisions for arbitrator
disqualification established by the Califomia
Legislature may not be waived or superseded by a
private contract. The arbitrator's refusal to disqualify
himself following Azteca's timely demand rendered
the award subject to vacatur. We shall reverse with
directions.

This case involves a dispute between Azteca and
defendant ADR Consulting, Inc. (ADR Consulting)
arising out of a written contract whereby *1161 ADR
Consulting agreed to provide consulting services to
- Azteca, The contract contained a'clause that provided
that any dispute arisirig out .of the agreement * shall
be resolved through® the' American Arbitration
Association using the-[AAA] Rules....” At the time
of the events in question, former rule R-20{b) of
those rules (Rule R-20(b)) provided that “ [u]pon
objection of a party to the continued service-of a
neutral arbitrator, the AAA shall determine whether
the arbitrator should be disqualified and shall inform
the parties of its decision, which shail be conclusive.”

In October 2002, ADR Consulting served a demand
" on Azteca for arbitration in accordance with the AAA
Rules. Because the parties were unable to agree on a
neutral arbitrator from ihe AAA list, the AAA
proposed that Attorney Paul W. Taylor arbltrate the
dispute.-In compliance with section 1281.9,®2 Taylor
submitted a disclosure statement, which was
distributed to both sides on November 12, 2002.

EN2. Section 1281.9. subdivision (a),
requires disclosure of “ all matters that could
causé- a person- awarc of the facts to
reasonably entertain a ‘doubt that the
proposed neutral arbitrator would be able to
be impartial,” including specified matters
relating to the arbitrator's  present
arrangements or past relationships with the
parties or their attorneys.

**145 Taylor's disclosure statement revealed that he
had, within the past five years, served as a neutral
arbitrator on matters in which George Gore {ADR
Consulting's counsel) had represented one or more
parties. Specifically, Taylor recalled only that * these

matters have included administrative hearings on
behalf of the University of California.” Taylor also
disclosed that he had a prior relationship with Gore in
that in approximately 1985 and for about a year, the
same construction company employed both him and
Gore. Finally, a conflicts check run by the law firm to
which Taylor was “ of counsel” reported a case in
which Azteca was listed as a potential adverse party
to one of its clients; Taylor stated that he had no ©
personal recollection of any knowledge of this
matter,” npor had he made inquiry of the attorney at
his firm responsible for handling it. ({bid.)

On November 13, 2002, Azteca, through its vice-
president, wrote to the AAA formally objecting to

~ Taylor's proposed appointment and requesting his

removal as arbitrator, based on his disclosed
relationship with Gore. Afier conducting an
investigation, the AAA determined that Taylor
should not be disqualified, and notified the parties on
November 27, 2002, that it had reaffirmed Taylor's

_appointment as arbitrator.

An arbitration hearing was conducted and on March
20, 2003, Taylor rendered an interim award, ordering
Azteca to pay ADR Consultmg 539,140, plus the
costs of the arbitration.

*1162 Counsel for Azteca then wrote to Taylor,
requesting that he forthwith disqualify himself as
arbitrator, reminding him that Azteca had served
notice of his disqualification on November 13, 2002,
Responding to the letter, the AAA reasserted its
authority under its Rule- R-20{b) to adjudicate any
objection to Taylor's continued service. Taylor |ssued
a final award on April 21, 2003

Azteca filed a petition to vacate the award, claiming
that Taylor was required to disqualify himself upon
timely receipt of Azteca's objection under section
1281.91, subdivisions (b)(1) and (d), and the Ethics
Standards for Weutral Arbitrators in Contractual
Arbitration, adopted by the Judicial Council. (23 pt. 2
West's Cal.Codes; Ann. Rules (2004 supp.), appen.,
div. VI, former stds. 8(a)(2) [now std. 10(a)(2) ] &
10(b) [now std. 12(b) ], pp. 604-620 (hereafter Ethics
Standards).

The trial court denied the petition. Although it found
that Azteca submitted a timely demand for
disqualification prior to the arbitration,  the court
ruled that Azteca had waived the right to disqualify
Taylor under the Act by agreeing to arbitration in

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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conformance with the AAA Rules. The court
indicated that were it to consider the matter of the
AAA's refusal to disqualify Taylor de novo, it would
conclude that there was nothing in Taylor's disclosure
statement that required disqualification,

1. Recent Revisions to the Act and the Present

Case
In 2001, the Legislature significantly revised the
disclosure  requirements and procedures for

disqualifying arbitrators pursuant te private or
contractual arbitration. (§ 1281.9, as amended by
Stats.2001, ch. 362, §§ 4-8) Section: 12819
subdivision (a), was amended to require an appointed
arbitrater's disclosure of any fact that might
reasonably lead 2 person to doudt his or her ability to
be impartial ™ The **146 Judicial Council was
directed to adopt * ethical standards for all neutral
arbitrators effective July 1, 2002 (§ 1281.85) and
the Ethics Standards, which now appear in division
VI of the Appendix to the California Rules of Court,
were matde applicable to proposed arbitrators. (§
12819, subd. (a)(2).) Section 1281.91 was also
added,. clarifying the procedure for party-initiated
disqualification of proposed arbitrators. (Stats.2001,
ch. 362, § 6.)

FN3, Section 1281.9, subdivision (a)(1), was
further amended in 2002 to add disclosure
requirements  related to  prospective
employment or compensated service as a
neutral arbitrator. (Stats.2002, ch. 1094, §
2.)

Under the Act, proposed neutrals have 10 days from
the date of service of .their proposed nomination ar
appointment to make the disclosures *1163 required
by taw. (§ 1281.9, subd, (b)) The parties then have
15 days to file a notice of disqualification either for
failure to comply with disclosure duties (§_1281.91,
subd. (a)), or if full disclosure was made, based on
the facts actually disclosed. (§ 1281.91, subd. (b)(1))

Until Azteca demanded Taylor's removal, the
atbitrator selection process here conformed in all
aspects to the Act. By letter of November 12, 2002,
the AAA selected Taylor as the proposed arbitrator
and attached his disclosure statement, in ostensible
compliance with section 1281 9™

FN4, The letter read in part: ¢ Dear Parties:

(Ml In accordance with the California
Arbitration Law (C.C.P. Section 1281.9),:
fully executed Arbitrator Disclosure form
submitted by Paul W, Taylor is enclosed for
your review. []] If you have objections to
the appointment of the proposed Arbitrator,
it must be factual in nature and/or based
- upon the Arbitrator's disclosure form, and it
must be submitted to the Association in
writing within fifteen days from the date of
this letter. Absent our receipt of a proper
, notice of disqualification within the time
' specified, the appointment of the proposed
Arbitrator will be confirmed.”

Taylor's statement listed several disclosures reflecting
on his neutrality, including a prior working
relationship with Gore, the fact that Azteca was a
potential adverse party to a ciient of a law firm with
which Taylor was associated, and the fact that Taylor
had previously arbitrated .cases - in which Gore
represented one or more parties.

Section 1281.9!, subdivision ‘(b){(1), provides that a
proposed arbitrator who complies with his or her
disclosure obligations under section .1281.9, * shall
be disqualified on the basis of the disclosure
statement " if either party serves a notice of
disqualification within 15 days. (Italics added.) This
subdivision confers on both parties the unqualified
right to remove a proposed arbitrator based.on any
disclosure required by law which could affect his or
her neutrality. (See also Ethics Standards, former std.
10(a)(2) [now std. 12¢a}(2) ].) There is no good faith

.or good cause requirement for the exercise of this

right, nor is there a limit on the number of proposed
neutrals who may be disqualified in this manner.
(Knight et al, Cal, Practice Guide: Alternative
Dispute Reso]utlon (The Rutter Group 2003) ¥ 7:238,
p. 7-49 (Knight).) ™2 As long as the objection is
based on a required disclosure, a party's right to
remove the proposed neutral by giving timely notice
is absolute.

FN5. Where the arbitrator is appointed by
the court (see-§ 1281.6), each party is
limited to only one challenge without cause
(8128191, subd. (b)(2)). This was not such
a case, ‘

Azteca's November 13, 2002 letter demanding
Taylor's removal was based on one of his disclosures
and was served within 15 days as required by statute.

© 2007 Thomson/West. No Claim to Orig. U.8. Govt. Works.
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Moreover, the trial court made the unchallenged
finding that the letter was a * timely demand for
disqualification.” Thus, if the provisions of the Act
had been followed, Taylor's disqualification should
have been automatic.

**147 *1164 However, Taylor did not disqualify
himself, nor did the AAA requirc his removal.
Instead, the AAA proceeded to apply its own Ruie R-
20(b), which gave it the sole right to rule on any
objection to the continued service of an arbitrator.
Overruling Azteca's demand for removal, the AAA
reaffirmed Taylor as arbitrator and the arbitration
proceeded to its conclusion. The frial court upheld
this procedure because “ [w]hatever rights [Azteca]
had to challenge the arbitrator under California law, it
agreed to waive or alter those rights by agreeing to
abide by the AAA rules.”

The correctness of the trial court's ruling is a legal
issue involving statutory construction and the
ascertainment of legislative intent, which we review
de novo. (Spietholz v. Superior Court (20011 86
Cal.App.dth 1366, 1371, 104 Cal.Rptr.2d 197.),

IT. Did Azteeca Waive Its Right to Challenge the
Arbitrator Under the Act? -

In recent times, there has been a “ rapid expansion”

- of private or contractual arbitration as a mechanism
for dispute resolution. (Aguitar v, Lerner (2004) 32
Cal.4th 674, 985 12 CalRptr.3d 287, 88 P.3d 24.)
Although * ! [t]he scope of arbitration is ... a matter
of agreement between the parties” [citation], and * “
[tthe powers of an arbitrator are limited and
circumscribed by the agreement or stipulation of
submission” * " (Moncharsh v._ Heily & Blase
{1992) 3 Cal4th 1, 8 10-Cal.Rptr.2d 183, 832 P24
899(Moncharsh }), the process has historically been
subject to extensive legislative supervision. (/4. at pp.
25-28. 10 Cal Rptr.2d 183. 832 P.2d 899.)

The Act “ represents a comprehenswc statutory
scheme regulating private arbitration in this state. (§
1280 et seq.)” (Moncharsh, supra, 3 Cal.4th at p. 9,
10 Cal.Rptr.2d 183, 832 P.2d 899,)Section 1281 and
following provisions that * set forth procedures for
the enforcement of agreements to arbitrate (id, §§
1281.2-1281.95), establish rules for the conduct of
arbitration proceedings except as the parties
otherwise agree (id., §§ 1282-1284.2), describe the
circumstances in which arbitrators' awards may be
judicially  vacated, corrected, confirmed, and

enforced- (id., §§ 1285-1288.8), and specify where,
when, and how court proceedings relating to
arbitration matters shall cccur ([Code Civ. Proc.,] §§
1290-1294.2).”  (Vandenberg v Superior Couit
{1599) 21 Cal.4th 815, 830, 88 Cal.Rptr.2d 366, 982
P.2d 229.)

Over the years, the Legislature has revised and
refined the standards for judicial oversight of
arbitration awards. “ The law has ... evolved from its
common law origins and moved towards a more
ciearly delineated scheme rooted in statute.”
(Moncharsh, supra, 3 Caldth atp. 26; 10 Cal Rntr 2d
183, 832 P.2d 899.)

[1][2] *1165 As the California Supreme Court noted
in Monchorsh, the Legislature has severely restricted
judicial interference in the merits of an arbitrator's
decision. (Moncharsh,_supra, 3 Cal.4th at pp. 10-11,
10 Cal.Rptr.2d 183, 832 P.2d 899.) Arbitrators are
not bound by rules of law, but may base their
decisions on broad principles of justice and equity.
({d atp. 10, 10 Cal.Rptr.2d 183, 832 P.2d §99.) With
narrow exceptions, the courts are not permitted to
review the validity of an arbitrator's reasoning or the
sufficiency of the evidence to support the award, (/¢
at p. 11,10 Cal.Rptr.2d 183, 833 P.2d 899: Crowel!
v. Downey Community Hospital Foyndation (2002)

95 Cal.AppAth 730, 735-737, 115 CalRptr.2d
810(Crowell ).} : ' '

Precisely because arbitrators wield such mighty and
largely unchecked power, the Legislature has taken
an increasingly more active role in protecting the
faimess of the process. **148({Moncharsh; supra, 3
Cal4th at pp. 12-13, 10 Cal.Rptr2d 183, 832 P.2d

899.) In 1994, section 12819 was added,
enumerating required disclosures for proposed

arbitrators. (Stats.1994, ch. 1202, § 1.) While awards
have traditionally been subject to vacatur if procured
by fraud, corruption or misconduct of the arbitrator or
if the arbitrator exceeded his or her powers (§ 1286.2,
subd. {a)(1), €2). (3) & (4)), in 1997, the Legislature
added as a pround for annuiment of an award that the
arbifrator * was subject to disqualification upon
grounds specified in Section_[281 ¢ but failed upon
receipt of .timely demand to disgualify himself or
herself as required by that provision.” (Crowell
supra, 95 Cal.App4th at p, 737, 115 Cal.Rptr.2d 810,

quoting former § 1286.2. subd. (f), as amended by
Stats. 1997, ch. 445, § 4, italics added.) ™

FN6. This provision now appears in section
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1286.2, subdivision {a)}6)(B). (Stats.2001,
ch. 362, § 7 [Sen. Bill No. 475].)

The 2001 legislation arose out of a perceived lack of
rigorous ethical standards in the private arbitration
industry. ™2 Co-sponsored by the Governor and the
Judicial Council, the bill sought to provide “ basic
measures of consumer protection with respect to
private arbitration, such as minimum ethical
standards and remedies for the arbiwrator's failure to
comply with existing disclosure requirements.” (Bill
Analysis, supra, p. 1) Recent developments thus
evince an unmistakable legislative intent to oversee
and enforce ethical standards for private arbitrators.

FN7. According to an Assembly Committee
analysis prior to the 2001 enactment of
Senate Bill No. 475, * the growing use of
private arbitrators-including the imposition
of mandatory pre-dispute binding arbitration
contracts in consumer and employment
disputes-has pgiven rise to a largely
unregulated private justice industry. While
lawyers who act as arbitrators under the
judicial arbitration program are required to
comply with the Judicial Code of Ethics,
arbitrators who act under private contractual
arrangements are, surprising to many,
currently not required to de so.... Because
these obligations do not attach to private
arbitrators, parties in private arbitrations are
not assured of the same ethical standards as
they are entitied to in the judicial system.”
(Assemb. Com. on Judiciary, Analysis of
Sen. Bill No. 475 (2001-2002 Reg. Sess.),
Hearing on Private Arbitration: New Ethical
Standards, Synopsis, p. 5, as amended Aug.
20, 2001 [<http:/fwww.leginfo.ca.gov=>]
(hereafter Bill Analysis).)

[3] *1166 ADR Consulting acknowledges that Taylor
was subject to the disclosure provisions of the Act,
_ but contends that when it comes to the mechanism for
disqualification, the trial court properly ruled that
Rule R-20(b), took précedence over the stamutory
scheme, based on freedom of contract principles.
ADR Consulting argues that the trial court praperly
pave effect to the parties' voluntary contractual
limitation on their statutory disqualification rights,
citing the basic maxim in Civil Code section 3.5‘13,
that a party is free to waive a stafutory provision
_ intended for his benefit.

[4] The full text of Civil Code section 3513 provides:
* Anyone may waive the advantage of a law intended
solely for his benefit. But a law established for a
public reason canno!l be contravened by a private
agreement.” (Halics added.) As our state Supreme
Court pointed out, a literal construction of this statute
would be unreasonable, for “ it is difficult to
conceive of a statutory right enacted solely for the
benefit of private individuals that does not also have
an incidental public benefit.” {Bicke! v. City of
Piedmont (1997) 16 Cal4th 1040, 1049, fn. 4. 68
Cal.Rptr.2d 758, 946 P.2d 427 Therefore, a party
may waive a statutory right where its * * public
benefit ... is merely incidental to [its] primary
purpose,” " buta waiver is unenforceahle where it
would “ ° seriously compromise **149 any public
purpose that [the statute was] intended to serve.' "
DeBerard Properiies, Lid. v. Lim (1999) 20 Cal.4th
659, 668-659. 85 Cal.Rptr.2d 292, 976 P.2d 843,
quoting Bickel, at pp. 1049-1050, 68 Cal.Rptr.2d 758,
946 P.2d 427.) Stated another way, Givil Code
section 3513 prohibits a waiver of statutory rights
where the “ public benefit [of the statute] is one of its
primary purposes.”  (DeBerard at p. 669, 85
Cal.Rptr.2d 292,976 P.2d 843.)

Courts have applied this principle, either expressly or
by implication, to annul or restrict contractual
arbitration provisions that run afoul of statutory rights
that benefit the public. For example, in Armendariz v.
Foundation Health Psychcare Serviees, {ne. (2000}
24 Caldth 83 99 CalRptr2d 745 6 DP.3d
669(Armendariz ), the California Supreme Court held
that an arbitration agreesment could not'be used as a
vehicle to waive statutory rights created by the
California Fair Employment and Housing Act
(FEHA). (Armendariz, at p. 101, 99 Cal.Rptr.2d 745,
6.P.3d 669.) Thus, while it was not unlawful per se
for the parties to agree to arbitraic FEHA claims, the
rules of that arbitration must be judicially scrutinized
to ensure that the employee is effectively able to
vindicate his or her statutory rights in the arbitral
forum. (/d. at pp. 102-103, 99 Cal.Rptr.2d 743. 6
P.3d 669.) Relying on Civil Code section 3513, as
well as Civil Code section 1668(id at p. 100, 99
Cal.Rptr.2d 745, 6 P.3d_669), the high court
invalidated or limited certain provisions of an
agreement to arbitrate FEHA claims. {id. at pp. 103-
113. 99 Cal Rptr.2d 745, 6 P.3d 669.)

In Crowell _supra, 95 Cal.Appdth 730, 115
Cal.Rptr.2d 210, the court voided a provision in an
arbitration agreement that purported to expand
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judicial review of the arbitrator's findings of fact and
conclusions of law beyond that provided by the Act.
¥*1167 The court. found that the clause was
inconsistent with the statutory scheme designed to
ensure finality of-the arbitrator's decision. (/d. at.pp.
755-739, 115 Cal.Rptr.2d 810.)

And in Afternative Systems, Inc. v, Carey {1998) 67
Cal.Apn.4th 1034, 79 Cal.Rptr.2d 567, a case with a
fact pattern closest to that here, the court was
confronted with an attorney-client fee agreement,
which provided that all fee disputes were to be
arbitrated by the: AAA in accordance with its rules
and procedures. (Jd at p. 1038, 79 Cal.Rptr.2d 567.)
The AAA's method: of dispute resolution conflicted
with the client's rights under the. Mandatory Fee
Arbitration . (MFA) statutes (Bus. & Prof.Code, §
6200 et seq.) Citing Civil Code section 3513, Carey
held that MFA, which was enacted for the public

benefit, preempted the AAA arbitration clause in the -

contract. (Carey, at pp.
567.)

1042-1044, 79 Cal Rptr.2d

1t is our view that Rule R-20{b) must yield to the
disqualification scheme set forth in sections 1281.9
and 1281.91, for a number of reasons. First, there is
no doubt that these statutes were enacted primarily
for a public purpose. As we have seen, the
Legislature has gone out of its way, particularly in
recent years, to regulate in the area of arbitrator
neutrality by revising the procedures relating to the
disqualification of private arbitrators and by adding,
as a penalty for noncompliance, judicial vacation of
the arbitration award. The statement of purpose set
forth in the Ethics Standards, formulated under
statutory mandate, recites: “ These standards are
adopted under the autherity of Code_of Civil
Procedure section 1281.85 and establish the minimum
standards of conduct for neurral arbitrators who are
subject to these standards. They are intended to guide
the conduct of arbitrators, **150 te inform and
protect participants in arbitration, and to promote
public confidence in the arbitration process.” (Ethics
Standards, std. 1{(a), at p. 604, italics added.)

" Second, there is a “ ° fundamental distinction
between contractual rights, which are created,
defined, and subject to modification by the same
private parties participating in arbitration, and
statutory rights, which are created, defined, and
subject to modification only by [the Legislature] and
the courts....' " (Armendariz, supra, 24 Caldth .at p.
101, 99 Cal.Rptr.2d 745. 6 P.3d 669, quoting Cole v.

Burns Intern. Security Services (D.C.Cir.1997) 105

F.3d 1465. 1476.) While the parties may be free to

contract among themselves for altermative methods of
dispute resolution, such contracts would be valueless
without the state's blessing. Because it imbues private
arbitration with legal vitality by sanctioning judicial
enforcement of awards, the state retains ultimate
control over the * structural aspect[s] of the
arbitration” process. (Trabuco  Hiphlands
Commuinity_Assn. v. Head (2002) 96 Cal.App.4th
1183, 1190, 117 CalRptr.2d B42) The critical
subject of arbitrator neutrality is a structural aspect of
the arbitration and falls within the Legislature's
supreme authority.

*1168 Finally, the neutrality of the arbitrator is of
such crucial importance that the Legislature cannot
have intended that its regulation be delegable to the
unfettered discretion of a private business. The
Caiifornia Supreme Court has termed the requirement
of a neutral arbitrator “ essential to ensuring the
integrity of the arbitration process.” (Armendariz
supra, 24 Cal.4th st p. 103, 99 Cal.Rpir.2d 745, 6
P.3d 669, citing Graham v. Scissor-Tail, Jng, (1981)
28 Cal.3d 807, 835 171 CalRptr. 604, 623 P.2d
165.) “ Participants who agree to binding arbitration
are giving up constitutional rights to a jury trial and
appeal, [Statutory] [djuties of disclosure and
disgqualification are designed to ensure an arbitrator's
impartiality.” (Knight, supra, § 7:13, p. 7-7.) As the
Court of Appeal stated in Britz. Inc. v. Alfa-Laval
Food & Dairy Co. {1995) 34 Cal.App.4th 1083, 40
Cal.Rptr.2d 700(8ritz ): * [E}ven though state and
federal policy favors private arbitration and the AAA
is certainly a respected forum for such arbitration, the
AAA nevertheless is -a business enterprise ‘ .in
competition not only with other private arbitration
services but with the courts in providing-in the case
of private services, selling-an attractive form of
dispute settiement. It may set its standards as high or
as low ag it thinks its customers want.” » (/d at p,
1102, 40 Cal.Rptr.2d 700, quoting Merit /ns. Co. v.
Leatherby Ins Co. (7th Cir.1983) 714 F.2d 673, 681.)
Only by adherence to the Act's prophylactic remedies
can the parties have confidence that neutrality has not
taken a back seat to expediency. FN§

EN8. In Briiz supra 34 Cal.App.Ath 1085,
40 CalRptr2d 700, a parly moved to
disqualify the arbitrator for cause in the
midst of the proceeding after learning of a
potential conflict of interest. (/d. at p. 1096,
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40 Cal.Rptr.2d 700.) The AAA denied the
motion,-acting under the AAA Commercial
Arbitration Rules, former * rule [R-]19,” a
rule very similar to Rule R-20(b) (of the
AAA Construction Rules), giving the
organization ** conclusive” authority to rule
on objections to the arbitrator. {Brifz, at pp.
1098-1099, 40 Cal Rptr.2d 700.) Brirz held
that © a trial court considering a petition to
confirm or vacate an arbitration award is
required to determine, de novo, whether the
circumstances disclose a  reasonable
impression of arbitrator bias, when that issue
is properly. raised by a party to the
arbitration.” (/d at p. 1102, 40 Cal.Rptr.2d
700) '
Britz did not involve the issue we face, i.e,,
the applicability of statutes requiring a
proposed arbitrator to disqualify himself
upon demand of one party. However, Britz
.is consistent with our conclusion that parties
cannot contractually override provisions of
the Act designed to protect the faimess of
the arbitration process.

**151 We conclude Azteca could not, by agreeing to
submit to arbitration béfore the AAA, waive its
statutory rights to disqualify an arbitrator under the
methods set forth by the Act. In resolving Azteca's
objection to the proposed arbitrator, the AAA was
required to follow section 1281 .9andsection 1281.91.

I1E. Application of the Act to Tay]or s -
. Disqualification

[5] Under section 1281.91, Taylor should have been
disqualified -before the arbitration began 'since, as
discussed in part 1, ante, Azteca properly exercised
its right to remove him within 15 days of service of
his disclosure statement.

*1169 Moreover, a5 Azteca argued below, there was
a second reason why Taylof should have stepped
down. Section 1281.9, subdivision (a)(2), requires
proposed arbitraters to make all disclosures required
by the Ethics Standards. In November 2002, former
standard 10(b) provided in relevant part: * [W]ithin
[10 calendar days of service of notice of the proposed
nomination or appointment], a proposed arbitrator
must disclose whether or not he or she will entertain
offers of employmént or new professional
relationships in any capacity other than as a lawyer,
expert witness, or consultant from a party, a lawyer in

Page 8

the arbitration, or a lawyer or law firm that is
currently associated in the private practice of law
with a lawyer in the arbitration while that arbitration
is pending, including offers to serve as a dispute
resolution neutral in another case, 4 party may
disqualify the arbitrator based on this disclosure by
serving a notice of disqualification in the manner and
within the time specified in Code of Civil Pracedure
section _1281.81 [ subdivision] (b)."  (Ethics
Standards, former std. 10(b) [now std. 12(b) ], italics

“added.)

Mirroring the language of this standard, Taylor wréte
in his disclosure statemént that he reserved the right
to entertain offers of employment or new professional
relationships with a party or lawyer for a party in this-
case while the arbitration was pending. Thus,
Azteca's timely demand triggered Taylor's automatic
disqualification under former Ethics Standards,
standard 10{b) {now standard 12(b) ].

Section 1286.2 provides that the court ¥ shell vacate
the award if the court determines any of the
following: []] ... {4} (6) An arbitrator making the
award ... (B) was subject to disqualification upon

.grounds specified in Section 1281.91but failed upon

receipt of a timely demand to disqualify himself or
hersell as required by that provision”  (ltalics
added.) Since, as we have concluded, Taylor's pre-
arbitration disqualification was mandatory, the award
to ADR Consulting must be vacated.

"We need not express an opinion on the correctness of

the AAA's refusal to remove Taylor if viewed'as a
ruling upon a challenge for cause: Under the
circumstances here, Azteca had no independent
burden to demonstrate that a reasonable person would
doubt Taylor's capacity to be impartial. (Compare §§
1281.91 subd. (d), 170.1, subd. (a)(6)(C); Bez v
Pankow (1993) 16 Cal.Appdth 919, 926, 20
Cal.Rptr.2d _834.) The Legisiature has already
determined that any of the matters required to be
disclosed by section 1281.9. subdivision (a

necessarily  satisfies  that  standard.  (See
*«152International _Alliance of Theatrieal Stage
Employees, etc. v. Laughon (2004) 118 Cal.App.4th
1380, 1386-1387. 14 CalRptr.3d 341 Azteca's
demand for disqualification of a proposed neutral
arbitrator ‘therefore had the same practical effect as a
timely peremptory challenge to a supérior court judge
under section *1170 170.6-disqualification is
automatic, the disqualified judge loses jurisdiction
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over the case and any subsequent orders or judgments
made by him or her are void. (Lawrence v. Superior
Coury (1988) 206 Cal.App.3d 611. 615-616, 253
Cal.Rptr. 748; Brown w._ Swickard (1985) 163
Cal.Anp.3d 820, 824, 209 Cal.Rpir. 844.)

The order denying Azteca's petition to vacate the’
arbitration award is reversed with directions to enter
a new order granting the petition. Azteca shall
recover its costs on appeal. (Cal. Rules of Court, rule

27{a)) :

We concur: BLEASE, Acting P.J., MORRISON, J.
Cal.App. 3 Dist.,2004. ‘

Azteca Const., Inc. v. ADR Consulting, Inc.

121 Cal.App.4th 1156, 18 Cal.Rptr.3d 142, 04 Cal.
Daily Op. Serv. 7910, 2004 Daily Journal D AR
11,299, 2004 Daily Journal D.A.R. 10,648
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Urgency: No ' State Mandated Local Program
Yes Reimbursable: . No .
_SUMMARRY

This pill expands the California Whistleblower Protectiocn Act to
include employees of the California Community Colleges (ccay,
and authorizes employses of the: CCC and the California State
University {CSU) to. file retaliation complaints under the
Whistleblowser Aot with the Public Employment Relations Board
(PERB). Spscifically, this bill: '

1)Includes-CCC employees within the definition of "employee" and
: the CCC within the definition of "state agency” under the
' Whlstleblower Act. . ‘. : '

2)Authorizes a CCC employee to file a complaint ‘with the PERB
alleging acts.of retaliation for having mede a. protected
dlsclosure under Whlstleblower Act.

3)Prescribes proeedures for the PERE to conduct investigations
and held hearings on retaliation complaints. RAuthorizes the
PERB.to order relief, including but not limited to
reinstatement, backpay, -restoration of serviece credit and the
expungement of adverse records, upen finding that a violation
has occurred,

4)Establishes criminal and civil liability for a person who
retaliates against a CCC or CSU employee for making a
protected disclosure under the Whistleblower Bet, including a
fine not to excsed 510,000, imprisonment in the county jail
for up to one year, punitive damages and attorney's fees.

FISCAL, EFFECT
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l)Annual General Fund costs of $314,000 to the Bureau of State

Audits (BSA} to investigate CCC employee complaints under the
Whistleblower Act.

2)Annual General Fund costs to the PERB of §250,000 to

investigate retaljation complaints under the Whistleblower
Act. ' . :

3)Minor nonreimbursable local law enforcement costs for criminal
investigatlons under the Whistleblower Act.

COMMENTS

1)The Califorpia Whistleblower Protection BRot . The
Whistleblower Act, administered by the BSA, protects state
employees who report impropér governmental activities. The
Act authorizes the BSA, upon receiving information that an
employee or state agency (including the University of
California {UC) and CSU) has engaged in an improper
governmental activity, to conduot  an investigative audit of
the matter. If the BSA determines that there is . reasonable
cause to believe that an employse or state agency has engaged
in an improper governmental activity, the BSA must report the
activity to the head of thé employing agency, or- thé
appropriate appointing authority. The BSA alsc may report
this information to the Attorney General, the policy
committees of the Senate and Assembly having: jurisdiction over
the subject involved; arnd to any otheér authority the BSA deems
appropriate. The BSA does not have enforcement .power.

2)New Role for PERB . The PERB was established to resolve unfair
practice ocharges and representation disputes inder the
Educational Employee Relations Act [governing K-14 school
employees) the Higher Education Employee Relation Act (0C, CSU
and Hastings College of Law emplcyees) and the Ralph Dills Act
{atate employees). - (Legislation enacted last -year, SB 739
{Solis), also places lotal government labor relatlons under
PERB ]urisdiction ) The types of unfair labor practices
subjeat to PERB jurisdiction include refusing to neégotiate in
good faith, disciplining of threatening employees for
participating in union activities, and unilaterally changing
the :terms and donditions of employment without bargaining.

The reasocn this bill extends to CCC and CSU employees the
right to file a retaliation complaint under tha Whistleblower

BB 647
Page 3

Act with the PERB is that the sponsor was under the impression
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that UC employees have the right ‘to do gso, which is not the
case. Thus, this bill would require PERB to branch-out from
its traditional role in labor relations and investigate '
reprisals against CCC and CSU employees for making allegations
of illegal acts, such as corruption, brikbery, theft, or fraud,
misuse or abuse of state property, that are protected under
the Whlstleblower Act.

3)Prior Legislation . AB 2472 (Romero), Chapter 531 of 20040,

established whistleblower protections for CCC and public
school employees, authorizing these employees to file
complaints alleging improper governmental activities with the
county offices of education, the State Department of
Education, or the Chancellor of the CCC. The sponsor, the
Faculty Association of California Community Colleges ({FACCC),
believes that the these agencies have a conflict of interest

. in investigating whistleblower complaints, and that authority

should be transferred to the BSA and the FERA.

However; this committee amended AB 2472 last year to delete

" the authority for school district and CCC employees to file

Whistleblower complaints with the BSA, on the grounds it would
be too expensive. Bafore reversing this decision, it may .bs
more appropriate to review and identify deficiencies in the
process established by AB 2472 - whlch has been in effect less
than six months,

4)Bill Weeds Appropriation . The Legislature's Joint Rule

37.4(b) reguires any bill reguiring action by the BSA to
contain an appropriation to cover the BSA's cost. If the
committee decides to pass this bill off the suspense file, the
bill should be amended to include the appropriation needed to
fund the Whistleblower investigations that would ke reguired
under the bill.

o
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