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ITEM6 

FINAL STAFF ANALYSIS 
PROPOSED PARAMETERS AND GUIDELINES 

Education Code Sections 68044, Subdivisions (a), (b), (c), 68051, 68074, 
68075.5, 68076, Subdivision (d), 68077, 68078, Subdivision (b), 68082, 68083, 68084, 

68121, 68130.5, and 76140 

Statutes 1977, Chapter 36 (AB 447); Statutes 1980, Chapter 580 (AB 2567); Statutes 1981, 
Chapter 102 (AB 251); Statutes 1982, Chapter 1070 (AB 2627); Statutes 1988, Chapter 753 

(AB 3958); Statutes 1989, Chapters 424, 900, and 985 (AB 1237, AB 259, and SB 716); 
Statutes 1990, Chapter 1372 (SB 1854); Statutes 1991, Chapter 455 (AB 1745); Statutes 1993, · 

Chapter 8 (AB 46); Statutes 1995, Chapter 389 (AB 723); Statutes 1997, Chapter 438 
(AB 1317); Statutes 1998, Chapter 952 (AB 639); Statutes 2000, Chapters 571 and 949 

(AB 1346 and AB 632); Statutes 2001, Chapter 814 (AB 540); and Statutes 2002, 
Chapter 450 (AB 1746) 

California Code of Regulations, Title 5, Sections 54012, Subdivisions (b), (c), (d), 54024, 
Subdivisions (e), (f); 54030, 54032, Subdivision (a); 54041, 54045, Subdivisions (b), (c); 

54045.5, subdivision (b); 54046, 54060, Subdivisions (a), (b) 

Register 77, No. 45 (Nov. 5, 1977); Register 82, No. 48 (Nov. 27, 1982); Register 83, 
No. 24 (Jun. 11, 1983) Register 86, No. 10 (Mar. 8, 1986); Register 91, No. 23 

(April 5, 1991); Register 92, No. 4 (Jan. 24, 1992); Register 95, No. 19 (May 19, 1995); 
Register 99, No. 20 (May 14, 1999); Register 02, No. 25 (Jun. 21, 2002) 

Revised Guidelines and Information, "Exemption from Nonresident Tuition" Chancellor of 
the California Community Colleges, May 2002 

Tuition Fee Waivers 
02-TC-21 

Contra Costa Community College District, Claimant 

· Executive Summary 

On March 27, 2009, the Cornrnission on State Mandates (Commission) adopted a Statement of 
Decision partially approving this test claim filed by the Contra Costa Cornrnunity College 
District. The state-mandated test claim statutes and executive orders address the process for 
determining student residence status and nonresident student tuition fee charges or waivers at 
cornrnunity colleges, including students who are members of the armed forces; military 
dependents, aliens; graduates of Bureau oflndian Affairs schools; public school employees 
holding a valid credential; Native Americans; amateur student athletes at the Olympic Training 
Center; federal civil service employees and dependents in California due to military mission 
realignments; nonresident California high school graduates; and dependents of victims of the 
September 11, 2001 terrorist attacks. 
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On April 1, 2009, the adopted Statement of Decision and draft parameters and guidelines were 
issued. 

On April 28, 2009, claimant filed comments on staff's draft parameters and guidelines. Claimant 
objected to the boilerplate language regarding source documentation standards, indirect cost rate 
language, and record retention requirements. 

Objections to "boilerplate" language in sections IV. V, and VI ofthe parameters and guidelines 

Within claimant's objections to the boilerplate language, claimant states, "Unless there is some 
interest by the Commission to revisit these issues, the parameters and guidelines can proceed 
since the boilerplate is consistent with past decisions." 

Staff does not suggest any changes to the boilerplate language at this time. In addition, there is a 
pending request from the State Controller's Office to amend the boilerplate language in pre
existing parameters and guidelines. Staff recommends that all discussions about parameters and 
guidelines boilerplate occur when the State Controller's Office request is considered for 
community college district programs. This is scheduled for the January 2010 meeting. 

On September 23, 2009, the draft staff analysis and proposed parameters and guidelines were 
issued for comment. No comments were received. 

Staff Recommendation 

Staff recommends that the Commission: 

• Adopt the proposed parameters and guidelines as modified by staff, beginning on 
page 13. 

• Authorize staff to make non-substantive, technical corrections to the parameters and 
guidelines following the hearing. 
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STAFF ANALYSIS 

Claimant 

Contra Costa Community College District 

Chronology 

05/23/2003 Claimant Contra Costa Community College District files test claim 

03/27/2009 Commission determines test claim and adopts Statement of Decision 

04/01/2009 Commission issues Statement of Decision and staff's draft proposed parameters 
and guidelines 

04/28/2009 Claimant files comments on proposed parameters and guidelines 

09/23/2009 Commission issues draft staff analysis and proposed parameters and guidelines 

Background 

Summary of the Mandate 

The Commission determined that the test claim statutes, regulations, and executive order impose 
a reimbursable state-mandated program within the meaning of article XIII B, section 6 of the 
California Constitution and Government Code section 17514 for community college districts to 
be reimbursed for the following: 

District Governing Board Rules and Regulations on Nonresident Tuition 

1. Adopt rules and regulations relating to the method of payment, and the method and amount 
ofrefund of nonresident tuition (Ed. Code,§ 68051, Stats. 1990, ch. 1372). 

Determining Residence Classification 

2. Require student applicant to supply, and district to weigh, the residence determination 
factors: Require student applicants to supply, and for the district to weigh, the following 
information to determine the student's residence classification (Cal. Code Regs., tit. 5, 
§ 54024, subd. (e)). 1 

o Ownership of residential property 

o Registering to vote in California 

o Active membership in service or social clubs. 

o Being the petitioner for a divorce in California. -

3. Require a student to supply, and for the district to weigh, information regarding whether the 
student or the parents of a minor student who relinquished California residence after moving 
from the state has reestablished residence by one fullyear of physical presence coupled with 
demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5, § 54030, Register 82, 
No. 48 (Nov. 27, 1982) p. 637.) 

4. Residence classification questionnaires: To revise the residence questionnaire based on a 
sample residence questionnaire provided by the Chancellor's Office (a one-time activity). 

1 Register82, No. 48 (Nov. 27, 1982), Register 91, No. 23 (April 5, 1991) p. 334, Register 95, 
No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333. 
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5. To require the student to supply, and for the district to weigh, the following information in a 
residence questionnaire to determine the student's residence classification: 

o Where the student has maintained his or her home for the last two years and 
whether the student has engaged in any activity listed in subdivision (f) of section 
54024 of the title 5 regulations, i.e., has maintained voter registration in another 
state and voted in another state; was a petitioner for a divorce in another state, as 
attended an out-of-state institution as a resident of that other state; has declared 
nonresidence for state income tax purposes. 

o For each student under 19 years of age, consideration of where the parent has 
lived for the last two years and where the parent has engaged in any activity listed 
in subsection (f) of section 54024 of the title 5 regulations. 

o If the student, or the student's parent if the student is under age 19, has either maintained 
a home outside of California at any time during the last two years, or has engaged in any 
activity listed in subsection (f) of section 54024 of the title 5 regulations, the student shall 
be asked for additional evidence of intent to reside in California such as that identified in 
subsection (e) of section 54024.2 (Cal.Code Regs., tit. 5, § 54012, subds. (b), (c) & (d).)3 

6. Financial independence: Determine whether the student is financially independent or 
dependent, in accordance with Education Code section 68044, when a student is seeking 
reclassification as a resident who was classified as a nonresident in the preceding term. 
(Cal. Code Regs., tit. 5, § 54032, subd (a).)4 

7. Determine whether the student seeking reclassification as a resident who was classified as a 
nonresident in the preceding term is financially dependent or independent, by requiring the 
student to supply, and the district to weigh, information on whether the student (1) has not 
and will not be claimed as an exemption for state and federal tax purposes by his or her 
parent in the calendar year the reclassification application is made and in any of the three 
calendar years prior to the reclassification application, (2) has not and will not receive more 
than seven hundred fifty dollars ($750) per year in financial assistance from his or her parent 

2 Section 54024, subdivision (e), of the title 5 regulations states: "Objective manifestations of 
intent to establish California residence include but are not limited to: (1) Ownership of 
residential property or continuous occupancy of rented or leased property in California. 
(2) Registering to vote and voting in California. (3) Licensing from California for professional 
practice. ( 4) Active membership in service or social clubs. (5) Presence-of spouse, children or 
other close relatives in the state. (6) Showing California as home address on federal income tax 
form. (7) Payment of California state income tax as a resident. (8) Possessing California motor 
vehicle licen8e plates. (9) Possessing a California driver's license. (10) Maintaining permanent 
military address or home of record in California while in armed forces. (11) Establishing and 
maintaining active California bank accounts. (12) Being the petitioner for a divorce in 
California." 
3 Register 82, No. 48 (Nov. 27, 1982) pp. 635-636; Register 91, No. 23 (April 5, 1991) p. 334; 
Register 95, No. 19 (May 19, 1995) p. 333. 
4 Register 82, No. 48 (Nov. 27, 1982) p. 637; Register 91, No. 23 (April 5, 1991) p. 335; Register 
95, No. 19 (May 19, 1995) p. 334. 
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in the calendar year the reclassification application is made and in any of the three calendar 
years prior to the reclassification application, and (3) has not lived and will not live for more 
than six weeks in the home of his or her parent during the calendar year the reclassification 
application is made and in any of the three calendar years prior to the reclassification 
application. (Ed. Code,§ 68044, subds. (a), (b) & (c); Stats. 1981, ch. 102, Stats. 1982, 
ch. 1070.) 

Nonresident Tuition Fee 

8. Provide nonresident students with notice of nonresident tuition fee charges during the spring 
term before the fall term in which the change will take effect, and to consider nonresident 
tuition fees of public community colleges in other states in determining nonresident tuition 
fees, and to make nonresident tuition fee increases gradual, moderate, and predictable. 
(Ed. Code,§ 76140, subd. (d), Stats. 1989, ch. 985.) 

Exceptions to Determination ofNonresidence 

The following are entitled to resident tuition or are exempted from paying nonresident 
tuition: 

9. Dependent of member of armed forces: Classify as residents for the purpose of determining 
the amount of tuition and fees those dependents (defined as a natural or adopted child, 
stepchild, or spouse who is a dependent of a member of the armed forces) of military 
personnel who retire from active duty after the residence determination date until the student 
dependent has resided in the state the minimum time necessary to become a resident. 
(Ed. Code, § 68074, Stats. 1980, ch. 580, Stats. 1989, ch. 900, Stats. 2000, ch. 571.) 

10. Require applicants claiming residence status pursuant to section 68074 of the Education 
Code (dependent member of the armed forces) to supply, and for the district to weigh, the 
following documentation in determining the applicant's residence: 

o A statement from the military person's commanding officer or personnel officer that: 
(I) the military person's duty station is in California on active duty as of the residence 
determination date; or (2) that the military person is outside of California on active duty 
after having been transferred immediately and directly from a California duty station after 
the residence determination date; or (3) that the military person has, after the residence 
determination date, retired as an active member of the armed forces of the United States. 

o A statement that the student who qualifies for resident classification as a natural or 
adopted child or stepchild is a dependent of the military person for an exemption on 
federal taxes (Cal.Code. Regs., tit. 5, § 54041).5 

. . 
11. Member of armed forces after discharge: Classify as a resident a student who was a member 

of the armed forces of the United States stationed in California on active duty for more than 
one year immediately prior to being discharged from the armed forces, for the length of time 
he or she lives in California after being discharged up to the minimum time necessary to 
become a resident (Ed. Code, § 68075.5, Stats. 1995, ch. 389). 

. .. 

5 
Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jun. 11, 1983) p. 638. 

Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 335. 
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12. Dependent of California resident for more than one year: Classify as a resident a student who 
(a) has not been an adult resident of California for more than one year and (b) is either the 
dependent child of a California resident who has had residence in California for more than 
one year prior to the residence determination date, or has a parent who has both contributed 
court-ordered support for the student on a continuous basis and has been a California resident 
for a minimum of one year. This exception shall continue until the student has resided in the 
state the minimum time necessary to become a resident, so long as continuous attendance is 
maintained at a community college (Ed. Code,§ 68076, Stats. 1988, ch. 753, Stats. 1991, 
ch. 455, Stats. 1993, ch. 8). 

13. Graduate of Bureau oflndian Affairs school: Classify a student as a resident if he or she has 
graduated from any school located in California that is operated by the United States Bureau 
of Indian Affairs, so long as continuous attendance is maintained by the student at a 
community college (Ed. Code,§ 68077, Stats. 1989, ch. 424, Stats. 1993, ch. 8). 

14. Student holding emergency permit or public school credential: Classify as a resident a 
student who holds a valid emergency permit authorizing service in the public schools of this 
state, who is employed by a school district in a full-time position requiring certification 
qualifications for the academic year in which the student enrolls at an institution in courses 
necessary to fulfill teacher credential requirements. This classification is only for the 
purposes of determining the amount of tuition and fees for no more than one year. 
(Ed. Code,§ 68078, subd. (b), Stats. 2000, ch. 949). 

15. For students claiming residency status pursuant to section 68078 of the Education Code, 
require the student to supply, and for the district to weigh, the following: 

o A statement from the employer showing employment by a public school in a full-time 
position requiring certification qualifications for the college year in which the student 
enrolls. (Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) p. 638.1; 
Register 91, No. 23 (April 5, 1991) p. 337; Register 95, No. 19 (May 19, 1995) p. 335.) 
This section is state-mandated new program or higher level of service for students 
claiming residence under subdivision (a) of section 68078, 6 as well as subdivision (b) 
(student holding a valid emergency permit, as specified). 

6 Subdivision (a) of section 68078 provides: 
(a) A student holding a valid credential authorizing service in the public schools . 
of this state who is employed by a school district in a full-time position requiring 
certification qualifications for the college year in which the student enrolls in an 
institution is entitled to resident classification ifthatstudent meets any of the 
following requirements: _ . _ 
(1) He or she holds a provisional credential and is" enrolled at an institution in 
courses necessary to obtain another type of credential authorizing service in the 
public schools. _ . -- . . - : - · 
(2) He or she holds a credential issued pursuant to Section 44250 and is 
enrolled at an institution in courses necessary to fulfill credential requirements 
(§ 44250 states that the commission (on teacher credentiali?g) issues onl~ the 
following two types of credentials: "(a) A teaching credential. (b) A services 
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o Any teaching credential (except a provisional credential). Require the student to show he 
or she will enroll in courses necessary to obtain another type of credential authorizing 
service in the public schools, or holds a credential issued by the Board of Governors and 
is enrolled in courses necessary to fulfill credential requirements. (Former Cal. Code 
Regs., tit. 5, § 54036; Register 77, No. 45 (Nov. 5, 1977) p. 638.2. Cal. Code Regs., 
tit. 5, § 54046.)7 

. 

16. Native American student: Classify as a resident a Native American student who attends a 
school administered by the Bureau of Indian Affairs located within the community college 
district (Ed. Code, §68082, Stats. 1977, ch. 36). 

17. Amateur student athlete in training at U.S. Olympic Training Center: Classify as a resident 
for tuition purposes any amateur student athlete (as defined in Ed. Code,§ 68083, subd. (b))8 

in training at the United States Olympic Training Center in Chula Vista, until he or she has 
resided in the state the minimum time necessary to become a resident (Ed. Code, § 68083, 
Stats. 1997, ch. 438). 

18. Federal civil service employee in state due to military mission realignment: Classify as a 
state resident a federal civil service employee and his or her natural or adopted dependent 
children if the parent has moved to this state as a result of a military mission realignment 
action that involves the relocation of at least 100 employees, until the student is entitled to be 
classified as a resident pursuant to Section 68017, so Jong as the student continuously attends 
an institution of public higher education (Ed. Code,§ 68084, Stats. 1998, ch. 952). 

19. Nonresident California high school graduates: Exempt a student (other than a nonimmigrant 
alien within the meaning of paragraph ( 15) of subsection (a) of Section 1101 of title 8 of the 
United States Code) from paying nonresident tuition ifhe or she meets the following criteria: 
(l) high school attendance in California for three or more years; (2) graduation from a 
California high school or attainment of the equivalent thereof; (3) registers for or is enrolled 
in a course offered by any college in the district for any term commencing on or after 
January 1, 2002; ( 4) in the case of a person without lawful immigration status, the filing of an 
affidavit with the institution of higher education stating that the student has filed an 
application to legalize his or her immigration status, or will file an application as soon as he 
or she is eligible to do so; and (5) completion of a questionnaire form prescribed by the 
Chancellor and furnished by the district of enrollment verifying eligibility for this 

credential. The commission may issue an internship teaching or services 
credential.] 
(3) He or she is enrolled at an institution in courses necessary to fulfill the 
requirements for a fifth year of education prescribed by subdivision (b) of Section 
44259. [§ 44259, subd. (b), specifies the minimum requirements for the 
preliminary multiple or single subject teaching credential.] 

7 
Register 82, No. 48 (Nov. 27, 1982) p. 638.l; Register 91, No. 23 (April 5, 1991) p. 337; 

Register 95, No. 19 (May 19, 1995) p. 335. 
8 

"'Amateur student athlete,' for purposes of this section, means any student athlete who meets 
the eligibility standards established by the national governing body for the sport in which the 
athlete competes." (§ 68083, subd. (b).) 
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nonresident tuition exemption. (Ed. Code,§ 68130.5, Stats. 2001, ch. 814, & Cal.Code Regs., 
.tit. 5, § 54045.5, subd. (b); Register 02, No. 25 (Jun. 21, 2002) p. 335/ For these.students: 

o Retain indefinitely, as Class 1 permanent records, the original certified affidavit and other 
materials utilized by a district in meeting the certification requirements; or, copying or 
reproducing by photograph, microphotograph or reproduced on film or electronically the 
original certified affidavit and other materials utilized by a district in meeting the 
certification requirements (Chancellor of the California Community Colleges, "Revised 
Guidelines and Information on AB 540 Exemption From Nonresident Tuition" May 
2002, p. 4, par. 20). 

o Refund the student's nonresident tuition ifthe student is determined eligible for the 
exemption after he or she has paid nonresident tuition (Id., p. 2, par. 8). 

o Discard and replace old questionnaire forms with the newly prescribed Chancellor's form 
in printed materials for Summer or Fall 2002, unless the district's form is part of a major 
preprinted document such as a Schedule of Classes. This is a one-time activity (Id. at 
p. 3, par. 14). 

20. Alien students: Require a student alien to supply, and for the district to weigh, information on 
whether the student is precluded from establishing domicile. An alien is precluded from 
establishing domicile in the United States ifthe alien: (1) entered the United States illegally; 
(2) entered the United States under a visa requiring that the alien have a residence outside the 
United States; or (3) entered the United States under a visa that permits entry solely for some 
temporary purpose. And for the community college district to determine, for an alien who is 
precluded from establishing domicile in the United States pursuant to subdivision (b) of 
section 54045 of the title 5 regulations, whether that alien has (1) taken apfcropriate steps to 
obtain a change of status with the Immigration and Naturalization Service 0 to a classification 
which does not preclude establishing domicile, and (2) met the residence requirements of 
sections 54020-5402411 of the title 5 regulations related to physical presence and the intent to 

9 On September 15, 2008, California's Third District Court of Appeal issued an opinion on 
section 68130.5 (Stats. 2001, ch. 814). The opinion reverses a lower court's decision to grant a 
demurrer, and holds that plaintiffs stated a viable claim that section 68130.5 conflicts with and is 
preempted by federal title 8 U.S.C. sections 1623 and 1621. (Martinez v. Regents of the 
University of California (2008) 166 Cal.App.4th 1121.) The case was remanded back to the trial 
court. If the court ultimately finds that section 68130.5 is invalid, the statute would become . 
void. At that point reimbursement for activities under section 68130.5 would end on the date the· 
court's decision becomes final. 
10 The current name ~fthis government ag~ncy is U.S. Citizen~hip and Immigration Services. 
See< http://www.uscis.gov> as of May 8, 2008. 
11 Section 54020 of the title 5 regulations requires "to establish a residence, it is necessary that 
there be a union of act and intent. To establish residence, a person capable of establishing 
residence in California must couple his or her physical presence in California with objective 
evidence that the physical ·presence is with the intent to make California the home for other than 
a temporary purpose." 

Section 54022 of the title 5 regulations states: 
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make California home for other than a temporary purpose. (Cal. Code Regs., tit. 5, § 54045, 
subds. (b) & (c).) 12 

Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks 

21. Surviving dependents of victims of 9/11 terrorist attacks: Waive mandatory system wide fees 
or tuition of any kind for a student in an undergraduate program who is the surviving 
dependent (as defined) 13 of any individual killed in the September 11, 2001, terrorist attacks 

(a) A person capable of establishing residence in California must be physically 
present in California for one year prior to the residence determination date to be 
classified as a resident student. 

(b) A temporary absence for business, education or pleasure will not result in loss 
of California residence if, during the absence, the person always intended to 
return to California and did nothing inconsistent with that intent. 

(c) Physical presence within the state solely for educational purposes does not 
constitute establishing California residence regardless of the length of that 
presence." 

Section 54024 of the title 5 regulations states: 

(a) Intent to make California the home for other than a temporary purpose may be 
manifested in many ways. No one factor is controlling. 

(b) A student who is 19 years of age or over, and who has maintained a home in 
California continuously for the last two years shall be presumed to have the intent 
to make California the home for other than a temporary purpose unless the student 
has engaged in any of the activities listed in subdivision (f). 

( c) A student who is under 19 years of age shall be presumed to have the intent to 
make California the home for other than a temporary purpose if both the student 
and his or her parent have maintained a home in California continuously for the 
last two years unless the student has evidenced a contrary intent by having 
engaged in any of the activities listed in subdivision (f). 

( d) A student who does not meet the requirements of subdivision (b) or 
subdivision ( c) shall be. required to provide evidence of intent to make California 
the home for other than a tempo,rary purpose as sp~qified in subdivision (e). 

[Subdivision (e) lists 12 objective manifestations of intent to establish California 
residence. Subdivision (f) lists 4 acts of conduct inconsistent with a claim of 
California residence.] 

12 Register 86, No. 10 (Mar. 8, 1986) p. 638.1, Register 91, No. 23 (April 5, 1991) p. 336; 
Register 92, No. 4 (Jan. 24, 1992) p'. 336, Register 95, No~. 19~20 (May 19, 1995) p. 335. 
13 "'Dependent,' for purposes of the section; is~ person who, because of his or her relatio~ship to· 
an individual killed as a result of injuries sustained during the terrorist attacks of 
September 11, 2001, qualifies for compensation under the federal September 11th Victim 
Compensation Fund of2001 (Title IV (commencing with Section 401) of Public Law 107-42)." 
(§ 68121, subd. (d)(l).) 

9 Final Staff Analysis and Ps & Gs 
Tuition Fee Waivers (02-TC-21) 



on the World Trade Center in New York City, the Pentagon building in Washington, D.C., or 
the crash of United Airlines Flight 93 in southwestern Pennsylvania, ifthe student is 
determined eligible by the California Victim Compensation and Government Claims Board. 
The waiver lasts until January 1, 2013, unless the dependent is the surviving child, natural or 
adopted, of an individual killed in the terrorist attacks of September 11, 2001, in which case 
the tuition and fees are waived until the person obtains the age of 30 years (Ed. Code, 
§ 68121, Stats. 2002, ch. 450). 

Notifying Students of Classification Decision and Appeal Procedure 

22. Notification and appeal of classification decision: Notify a student of his or her residence 
classification not later than fourteen (14) calendar days after the beginning of the session for 
which the student has applied, or fourteen (14) calendar days after the student's application 
for admission, whichever is later. (Cal. Code Regs., tit. 5, § 54060, subd. (a); Register 82, 
No. 48 (Nov. 27, 1982) p. 638.2.) 

23. Establish procedures for appeals ofresidence classifications (Cal Code Regs., tit. 5, § 54060, 
subd. (b).) 14 

Procedural Background 

On April I, 2009, the adopted Statement of Decision and draft parameters and guidelines were 
issued for costs incurred beginning July 1, 2001, January I, 2002, May 1, 2002, and 
June 21, 2002. 

On April 28, 2009, claimant Contra Costa Community College District filed comments15 

on staff's proposed parameters and guidelines. 16 Claimant objects to the boilerplate 
language regarding source documentation standards, indirect cost rate language, and 
record retention requirements. 

Similar arguments are raised about the indirect cost rate language and record retention 
requirements. 

Discussion 

There is only one issue before the Commission: 

Should the Commission adopt the proposed parameters and guidelines with the 
"boilerplate" language in sections IV, V, and VI of the proposed parameters and 
guidelines? 

Claimant objects to the boilerplate language regarding source doclimentation standards, 'indirect 
cost rate language,,~g. rec~rd retention.requirements. · · · · · 

' . . . ' 

Regarding source documentation language, claimant states the following_: 

For the record and preservation of appeal rights, the test claimant objects to the 
boilerplate language regarding source documents, contemporaneous documents 

14 Register 82, No. 48 ~_ov. 27, i982) p.'638.2); Regist~r 91, No .. 23 (April 5, 1991) p. 336; 
Register 95, No. 19 (May 19, 1995) p: 336. · · 

15 See Exhibit C. 
16 See Exhibit B. 
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and corroborating evidence. It is a standard of general application without 
independent statutory or regulatory basis. It is a standard which generally 
exceeds. the documentation methods utilized in the usual course of business for 
local agencies and the standard required for substantiation of the use of, or 
application for, other state funds by local agencies. It is a standard imposed 
retroactively upon claimants without prior notice. These and other objections 
were ~ade before by local agency representatives in previous Commission 
proceedings. Notwithstanding, the standard has been adopted by the Commission 
as boilerplate for parameters and guidelines. 17 

Similar arguments are raised about the indirect cost rate language and record retention 
requirements. 18 

With respect to these objections, claimant further stated the following: Unless there is some 
interest by the Commission to revisit these issues, the r,arameters and guidelines can proceed 
since the boilerplate is consistent with past decisions. 9 (Emphasis added.) 

Staff does not suggest any changes to the boilerplate language at this time. There is also a 
pending request from the State Controller's Office to amend the boilerplate language in pre
existing parameters and guidelines. Staff recommends that all discussions about parameters and 
guidelines boilerplate occur when the State Controller's Office request is considered for school 
district and community college district programs.20 

Therefore, staff.concludes that the Commission should adopt the proposed parameters and 
guidelines with the boilerplate language regarding source documentation standards, indirect 
cost rate language, and record retention requirement, which are consistent with past decisions. 

Non-substantive, technical changes were made for purposes of clarification, consistency with 
language in recently adopted parameters and guidelines, and conformity to the Statement of 
Decision and statutory language. 

On September 23, 2009, the draft staff analysis and proposed parameters and guidelines were 
issued for comment. No comments were received. 

Staff Recommendation 

Staff recommends that the Commission: 

• Adopt the proposed parameters and guidelines as modified by staff, beginning on 
page 13. 

• Authorize staff to make non-substantive, technical corrections to the parameters and 
guidelines following the hearing. 

17 See Exhibit C, p. 2. 
18 See Exhibit C. 
19 Ibid 
20 

On January 29, 2010, the Commission will consider proposed amendments to 7 school district 
and community college district programs. 
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Final Staff Analysis and Ps & Gs 
Tuition Fee Waivers (02-TC-2 l) 



Hearing: October 30, 2009 
J :/mandates/2002/02tc2 l /psgs/Proposed Ps&Gs 

PROPOSED PARAMETERS AND GUIDELINES 

Education Code Sections 68044, Subdivisions (a), (b), (c), 68051, 68074, 
68075.5, 68076, Subdivision (d), 68077, 68078, Subdivision (b), 68082, 68083, 68084, 

68121, 68130.5, and 76140 

Statutes 1977, Chapter 36 (AB 447); Statutes 1980, Chapter 580 (AB 2567); Statutes 1981, 
Chapter 102 (AB 251); Statutes 1982, Chapter 1070 (AB 2627); Statutes 1988, Chapter 753 

(AB 3958); Statutes 1989, Chapters 424, 900, and 985 (AB 1237, AB 259, and SB 716); 
Statutes 1990, Chapter 1372 (SB 1854); Statutes 1991, Chapter 455 (AB 1745); Statutes 1993, 

Chapter 8 (AB 46); Statutes 1995, Chapter 389 (AB 723); Statutes 1997, Chapter 438 
(AB 1317); Statutes 1998, Chapter 952 (AB 639); Statutes 2000, Chapters 571 and 949 

(AB 1346 and AB 632); Statutes 2001, Chapter 814 (AB 540); and Statutes 2002, 
Chapter 450 (AB 1746) 

California Code of Regulations, Title 5, Sections 54012, Subdivisions (b), (c), (d), 54024, 
SubdiviSions (e), (f); 54030, 54032, Subdivision (a); 54041, 54045, Subdivisions (b), (c); 

54045.5, subdivision (b); 54046, 54060, Subdivisions (a), (b) 

Register 77, No. 45 (Nov. 5, 1977); Register 82, No. 48 (Nov. 27, 1982); Register 83, 
No. 24 (Jun. 11, 1983) Register 86, No. 10 (Mar. 8, 1986); Register91, No. 23 

(April 5, 1991); Register 92, No. 4 (Jan. 24, 1992); Register 95, No. 19 (May 19, 1995); 
Register 99, No. 20 (May 14, 1999); Register 02, No. 25 (Jun. 21, 2002) 

Revised Guidelines and Information, "Exemption from Nonresident Tuition" Chancellor of 
the California Community Colleges, May 2002 

Tuition Fee Waivers 
02-TC-21 

Contra Costa Community College District, Claimant 

I. SUMMARY OF THE MANDATE 

The test claim statutes, regulations and executive order involve determining student residence 
status and nonresident student tuition fee charges or waivers at community colleges, including 
students who are members of the armed forces; military dependents, aliens; graduates of Bureau 
ofindian Affairs schools; public school employees holding a valid credential; Native Americans; 
amateur student athletes at the Olympic Training Center; federal civil service employees and 
dependents in California due to military mission realignments; nonresident California high 
school graduates; and dependents of victims of the September 11, 2001 terrorist attacks. 

On March 27, 2009, the Commission on State Mandates (Commission) adopted a Statement of 
Decision finding that the test claim statutes and executive orders legislatieH imposes a partially 
reimbursable state-mandated program upon corriiliunity college districts within the meaning of 
article XIII B, section 6 of the California Constitution and Government Code section 17514. The . 
Commission approved this test claim for the reimbursable activities listed in Section IV. 
Reimbursable Activities, on page 3: 
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II. ELIGIBLE CLAIMANTS 

Any "community college district" as defined in Government Code section 17519, which incurs 
increased costs as a result of this mandate is eligible to claim reimbursement. 

Ill. PERIOD OF REIMBURSEMENT 

Government Code section 17557, subdivision (e), states that a test claim shall be submitted on or 
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The Contra 
Costs Community College District filed the test claim on May 23, 2003, establishing eligibility for 
reimbursement on or after July 1, 2001. The costs incurred for compliance with most of the 
mandated activities are reimbursable on or after July 1, 2001. However, portions of the Education 
Code, the registers, and the revised guidelines from the Chancellor's Office became effective on 
different dates after July 1, 2001. Therefore costs incurred for compliance with the mandated 
activities found in these sections are reimbursable on the following dates: 

I. Education Code section 68130.5 (Stats. 2001, ch. 814), became effective on 
January I, 2002. Therefore, the following activities are reimbursable on or after 
January 1, 2002.: exempt a student (other than a nonimmigrant alien within the meaning of 
paragraph (15) of subsection (a) of Section 1101 of title 8 of the United States Code) from 
paying nonresident tuition ifhe or she meets the following criteria: (1) high school 
attendance in California for three or more years; (2) graduation from a California high 
school or attainment of the equivalent thereof; (3) registers for or is enrolled in a course 
offered by any college in the district for any term commencing on or after January 1, 2002; 
( 4) in the case of a person without lawful immigration status, the filing of an affidavit with 
the institution of higher education stating that the student has filed an application to 
legalize his or her immigration status, or will file an application as soon as he or she is 
eligible to do so. 

2. Register02, No. 25 became effective on June 21, 2002. Therefore the following activity is 
reimbursable on or after June 21, 2002: completion of a questionnaire form prescribed by 
the Chancellor and furnished by the district of enrollment verifying eligibility for this 
nonresident tuition exemption. 

3. The Chancellor's Revised Guidelines and' Information on AB 540 Exemption from 
Nonresident Tuition became effective on May 1, 2002. Therefore the following activities 
are reimbursable on or after May 1, 2002: 

• 

...•. 

• 

Retain indefinitely, as Class I permanent records, the original certified affidavit 
and other materials utilized by a district in meeting the certification requirements; 
or, copying or reproducing by photograph, microphotograph or reproduced on · 

· film or electronically the original certified affidavit and other materials utilized by 
a district in 'meeting the certification requirements (Chancellor of the California 
Community Colleges, "Revised Guidelines and Information on AB 540 
Exemption Froin Nonresident Tuition" May 2002, p.4, par. 20). 

• • '•:'•'- o! ·, r 

Refund the student's nonre~ident tuition ifthe student is determined eligible for 
the exemption after he or she has paid nonresident tuition (Id., p, 2, par. 8). · 

Discard and replace old questionnaire forms with the newly prescribed 
Chancellor's form in printed materials for Summer or Fall 2002, unless the 
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district's form is part of a major preprinted document such as a Schedule of 
Classes. This is a one-time activity (Id. at p. 3, par. 14). 

Actual costs for one fiscal year shall be included in each claim. Pursuant to Government Code 
section 17561, subdivision ( d)( 1 )(A), all claims for reimbursement of initial fiscal year costs 
shall be submitted to the State Controller within 120 days of the issuance date for the claiming 
instructions. 

If the total costs for a given fiscal year do not exceed $1,000, no reimbursement shall be allowed 
except as otherwise allowed by Government Code section 17564. 

There shall be no reimbursement for any period in which the Legislature has suspended the 
operation of a mandate pursuant to state law. 

IV. REIMBURSABLE ACTIVITIES 

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be 
claimed. Actual costs are those costs actually incurred to implement the mandated activities. 
Actual costs must be traceable and supported by source documents that show the validity of such 
costs, when they were incurred, and their relationship to the reimbursable activities. A source 
document is a document created at or near the-same time the actual cost was incurred for the 
event or activity in question. Source documents may include, but are not limited to, employee 
time records or time logs, sign-in sheets, invoices, and receipts. 

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost 
allocation reports (system generated), purchase orders, contracts, agendas, and declarations. 
Declarations must include a certification or declaration stating, "I certify (or declare) under 
penalty of perjury under the laws of the State of California that the foregoing is true and correct," 
and must further comply with the requirements of_Code of Civil Procedure section 2015 .5. 
Evidence corroborating the source documents may include data relevant to the reimbursable 
activities otherwise in compliance with local, state, and federal government requirements. 
However, corroborating documents cannot be substituted for source documents. 

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable 
activities identified below. Increased cost is limited to the cost of an activity that the claimant is 
required to incur as a result of the mandate. 

For each eligible claimant, the following activities are reimbursable: 

District Governing Board Rules and Regulations on Nonresident Tuition 

• Adopt rules and regulations relating to the method of payment, and the method and amount 
ofrefund of nonresident tuition (Ed. Code,§ 68051, Stats. 1990, ch. 1372). . . ·- .. 

Determining Residence Classification 

• Require student applicant to supply, and district to weigh. the residence determination 
factors: Require student applicants to supply, and for the distric_t to_ weigh, the following 
information to deter;mine the student's residence classification (Cal. Code Regs., tit. 5, 
§ 54024, subd. (e)). . . , ..... · · . · . . . . . . · . '·· · ,-,- ·. . . · . · ·· 

1 
Register 82, No. 48 (Nov. 27, 1982), Register 91, No. 23 (April 5, 1991) p. 334, Register 95, 

No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333. 
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o Ownership of residential property 

o Registering to vote in California 

o Active membership in service or social clubs. 

o Being the petitioner for a divorce in California. 

Require a student to supply, and for the district to weigh, information regarding whether the 
student or the parents of a minor student who relinquished California residence after moving 
from the state has reestablished residence by one full year of physical presence coupled with 
demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5, § 54030, Register 82, 
No. 48 (Nov. 27, 1982) p. 637.) 

• Residence classification questionnaires: To revise the residence questionnaire based on a 
sample residence questionnaire provided by the Chancellor's Office (a one-time activity). 

To require the student to supply, and for the district to weigh, the following information in a 
residence questionnaire to determine the student's residence classification: 

o Where the student has maintained his or her home for the last two years and 
whether the student has engaged in any activity listed in subdivision (f) of section 
54024 of the title 5 regulations, i.e., has maintained voter registration in another 
state and voted in another state; was a petitioner for a divorce in another state, as 
attended an out-of-state institution as a resident of that other state; has declared 
nonresidence for state income tax purposes. 

o For each student under 19 years of age, consideration of where the parent has 
lived for the last two years and where the parent has engaged in any activity listed A 
in subsection (f) of section 54024 of the title 5 regulations. W 

o If the student, or the student's parent ifthe student is under age 19, has either maintained 
a home outside of California at any time during the last two years, or has engaged in any 
activity listed in subsection (f) of section 54024 of the title 5 regulations, the student shall 
be asked for additional evidence of intent to reside in California such as that identified in 
subsection (e) of section 54024. (Cal.Code Regs., tit. 5, § 54012, subds. (b), (c) & (d).)2 

• Financial independence: Determine whether the student is financially independent or 
dependent, in accordance with Education Code section 68044, when a student is seeking 
reclassification as a resident who was classified as a nonresident in the preceding term. 
(Cal. Code Regs., tit. 5, § 54032, subd (a).)3 

Determine whether the student seeking reclassification.as a resident who was classified as a -- - -- - - · · 
nonresident in the preceding term is financially dependent or independent, by requiring the 
student to supply, and the district to weigh, information on whether the student (1) has not 
and will not be claimed as an exemption for state and federal tax purposes by his or her 
parent in the calendar year the reclassification application is made and in any of the three 

·' 

2 Register 82, No. 48 (Nov. 27', 1982) pp~ 635-636; Reg~~ter-9i·; No,}.3 (April 5, ~ 99i) p. _334;_:~. : ·' . 
Register 95, No. 19 (May 19, 1995) p. 333. · · · · · - ··· · - - - ·- · · ···· 

3 Register 82, No. 48 (Nov. 27, 1982) p. 637; Register 91, No. 23 (April 5, 1991) p. 335; Register 
95, No. 19 (May 19, 1995) p. 334. 

16 



calendar years prior to the reclassification application, (2) has not and will not receive more 
than seven hundred fifty dollars ($750) per year in financial assistance from his or her parent 
in the calendar year the reclassification application is made and in any of the three calendar 
years prior to the reclassification application, and (3) has not lived and will not live for more 
than six weeks in the home of his or her parent during the calendar year the reclassification 
application is made and in any of the three calendar years prior to the reclassification 
application. (Ed. Code, § 68044, subds. (a), (b) & (c); Stats. 1981, ch. 102, Stats. 1982, 
ch. 1070.) 

Nonresident Tuition Fee 

• Provide nonresident students with notice of nonresident tuition fee charges during the spring 
tenn before the fall term in which the change will take effect, and to consider nonresident 
tuition fees of public community colleges in other states in determining nonresident tuition 
fees, and to make nonresident tuition fee increases gradual, moderate, and predictable. 
(Ed. Code,.§ 76140, subd. (d), Stats. 1989, ch. 985.) 

Exceptions to Determination ofNonresidence 

The following are entitled to resident tuition or are exempted from paying nonresident tuition: 

• Dependent of member of anned forces: Classify as residents for the purpose of detennining 
the amount of tuition and fees those dependents (defined as a natural or adopted child, 
stepchild, or spouse who is a dependent of a member of the anned forces) of military 
personnel who retire from active duty after the residence determination date until the student 
dependent has resided in the state the minimum time necessary to become a resident. 

• 

(Ed. Code,§ 68074, Stats. 1980, ch. 580, Stats. 1989, ch. 900, Stats. 2000, ch. 571.) 

Require applicants claiming residence status pursuant to section 68074 of the Education 
Code (dependent member of the anned forces) to supply, and for the district to weigh, the 
following documentation in determining the applicant's residence: 

o A statement from the military person's commanding officer or personnel officer that: 
(1) the military person's duty station is in California on active duty as of the residence 
determination date; or (2) that the military person is outside of California on active duty 
after having been transferred immediately and directly from a California duty station after 
the residence determination date; or (3) that the military person has, after the residence 
determination date, retired as an active member of the anned forces of the United States. 

o A statement that the student who qualifies for resident classification as a natural or 
adopted child or stepchild is a dependent of the military person for an exemption on . 
federal taxes (Cal.Code. Regs., tit. 5, § 54041).4 

· . .•. · . 

Member of anned forces after discharge: Classify as a resident a student who was a member 
of the anned forces of the United States stationed in California on active duty for more than 
one year irnrnediately prior to being discharged from the anned forces, for the lerigth of time · -- · 
he or she lives in California after being discharged up to the minimum time necessary to . 
become a resident (Ed. Code, § 68075.5, Stats'. 1995, ch. 389). · · -

4 
Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jun. 11, 1983) p. 638. 

Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 335. 
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• 

• 

• 

Dependent of California resident for more than one year: Classify as a resident a student who 
(a) has not been an adult resident of California for more than one year and (b) is either the 
dependent child of a California resident who has had residence in California for more than 
one year prior to the residence determination date, or has a parent who has both contributed 
court-ordered support for the student on a continuous basis and has been a California resident 
for a minimum of one year. This exception shall continue until the student has resided in the 
state the minimum time necessary to become a resident, so long as continuous attendance is 
maintained at a community college (Ed. Code, § 68076, Stats. 1988, ch. 753, Stats. 1991, 
ch. 455, Stats. 1993, ch. 8). 

Graduate of Bureau of Indian Affairs school: Classify a student as a resident if he or she has 
graduated from any school located in California that is operated by the United States Bureau 
of Indian Affairs, so long as continuous attendance is maintained by the student at a 
community college (Ed. Code, § 68077, Stats. 1989, ch. 424, Stats. 1993, ch. 8). 

Student holding emergency permit or public school credential: Classify as a resident a 
student who holds a valid emergency permit authorizing service in the public schools of this 
state, who is employed by a school district in a full-time position requiring certification 
qualifications for the academic year in whic.h the student enrolls at an institution in courses 
necessary to fulfill teacher credential requirements. This classification is only for the 
purposes of determining the amount of tuition and fees for no more than one year. 
(Ed. Code, § 68078, subd. (b), Stats. 2000, ch. 949). 

For students claiming residency status pursuant to section 68078-ofthe Education Code, 
require the student to supply, and for the district to weigh, the following: 

o A statement from the employer showing employment by a public school in a full-time 
position requiring certification qualifications for the college year in which the student 
enrolls. (Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) p. 638.1; 
Register 91, No. 23 (April 5, 1991) p. 337; Register 95, No. 19 (May 19, 1995) p. 335.) 
This section is state-mandated new program or higher level of service for students 
claiming residence under subdivision (a) of section 68078, as well as subdivision (b) 
(student holding a valid emergency permit, as specified). 

o Any teaching credential (except a provisional credential). Require the student to show he 
or she will enroll in courses necessary to obtain another type of credential authorizing 
service in the public schools, or holds a credential issued by the Board of Governors and 
is enrolled in courses necessary to fulfill credential requirements. (Former Cal. Code 
Regs., tit. 5, § 54036; Register 77, No. 45 (Nov. 5, 1977) p. 638.2. Cal. Code Regs.-, 
tit.5,§54046.)5_ -·· ' .. ' ' ' ' "-···· ' . . ' 

• Native American st~dent: Classify as a re~ident a N~tive Aineric~nstudent who attends a 
school administered by the Bureau of Indian Affairs located within. ~he community college 
district (Ed. Code, §68082, Stats. 1977, ch: 36). · · · · · · 

• Amateur student athlete in training at U.S. Olympic Training Center: Classify as a resident 
for tuition purposes any amateur student athlete (as defined in Ed. Code,§ 68083, subd. (b)) 

5 Register 82, No. 48 (Nov. 27, 1982) p. 638.l; Register 91, No. 23 (April 5, 1991) p. 337; 
Register 95, No. 19 (May 19, 1995) p. 335. 
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in training at the United States Olympic Training Center in Chula Vista, until he or she has 
resided in the state the minimum time necessary to become a resident (Ed. Code, § 68083, 
Stats. 1997, ch. 438). 

• Federal civil service employee in state due to militarv mission realignment: Classify as a 
state resident a federal civil service employee and his or her natural or adopted dependent 
children if the parent has moved to this state as a result of a military mission realignment 
action that involves the relocation of at least 100 employees, until the student is entitled to be 
classified as a resident pursuant to Section 68017, so long as the student continuously attends 
an institution of public higher education (Ed. Code, § 68084, Stats. 1998, ch. 952). 

• Nonresident California high school graduates: Exempt a student (other than a nonimmigrant 
alien within the meaning of paragraph (15) of subsection (a) of Section 1101 of title 8 of the 
United States Code) from paying nonresident tuition if he or she meets the following criteria: 
(1) high school attendance in California for three or more years; (2) graduation from a 
California high school or attainment of1he equivalent thereof; (3) registers for or is enrolled 
in a course offered by any college in the district for any term commencing on or after 
January 1, 2002; ( 4) in the case of a person without lawful immigration status, the filing of an 
affidavit with the institution of higher education stating that the student has filed an 
application to legalize his or her immigration status, or will file an application as soon as he 
or she is eligible to do so (activities are reimbursable on or after January 1, 2002). 

• Completion of a questionnaire form prescribed by the Chancellor and furnished by the 
district of enrollment verifying eligibility for this nonresident tuition exemption. (Ed. Code, § 
68130.5, Stats. 2001, ch. 814, & Cal.Code Regs., tit. 5, § 54045.5, subd. (b); Register 02, No. 
25 (Jun. 21, 2002) p. 335.) (This activity is reimbursable on or after June 21, 2002.)6 

For these students: 

o Retain indefinitely, as Class 1 permanent records, the original certified affidavit and other 
materials utilized by a district in meeting the certification requirements; or, copying or 
reproducing by photograph, microphotograph or reproduced on film or electronically the 
original certified affidavit and other materials utilized by a district inmeeting the 
certification requirements (Chancellor of the California Community Colleges, "Revised 
Guidelines and Information on AB 540 Exemption From Nonresident Tuition" May 
2002, p. 4, par. 20). 

o Refund the student's nonresident tuition ifthe student is determined eligible for the 
exemption after he or she has paid nonresident tuition (Id., p. 2, par. 8). . .-

6 
On September 15, 2008, California's Third District Court of Appeal issued an opinion on 

section 68130.5 (Stats. 2001, ch. 814). The opinion reverses a lower court's decision to grant a 
demurrer, and holds that plaintiffs stated a viable claim that section 68130.5 conflicts with and is 
preempted by federal title 8 U.S.C. sections 1623 and 1621. (Martinez v: Regents of the · 
University of California (2008) 166 Cal.App.4th 1121.) The case was remanded back to the trial 
court. If the court ultimately finds that section 68130.5 is invalid, the statute would become 
void. At that point reimbursement for activities under section 68130.5 would end on the date the 
court's decision becomes final. 
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o Discard arid replace old questionnaire forms with the newly prescribed Chancellor's form 
in printed materials for Summer or Fall 2002, unless the district's form is part of a major 
preprinted document such as a Schedule of Classes. This is a one-time activity (Id. at 
p. 3, par. 14). (These activities are reimbursable on or after May 1, 2002.) 

• Alien students: Require a student alien to supply, and for the district to weigh, information on 
whether the student is precluded from establishing domicile. An alien is precluded from 
establishing domicile in the United States if the alien: (1) entered the United States illegally; 
(2) entered the United States under a visa requiring that the alien have a residence outside the 
United States; or (3) entered the United States under a visa that permits entry solely for some 
temporary purpose. And for the community college district to determine, for an alien who is 
precluded from establishing domicile in the United States pursuant to subdivision (b) of 
section 54045 of the title 5 regulations, wliether that alien has (1) taken appropriate steps to 
obtain a change of status with the Immigration and Naturalization Service to a classification 
which does not preclude establishing domicile, and (2) met the residence requirements of 
sections·54020-54024 of the title 5 regulations related to physical presence and the intent to 
make California home for other than a temporary purpose. (Cal. Code Regs., tit. 5, § 54045, 
subds. (b) & (c).)7 

Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks 

• Surviving dependents of victims of9/l l terrorist attacks: Waive mandatory systemwide fees 
or tuition of any kind for a student in an undergraduate program who is the surviving 
dependent (as defined) of any individual killed in the September 11, 2001, terrorist attacks on 
the World Trade Center in New York City, the Pentagon building in Washington, D.C., or 
the crash of United Airlines Flight 93 in southwestern Pennsylvania, if the student is 
determined eligible by the California Victim Compensation and Government Claims Board. 
The waiver lasts until January 1, 2013, unless the dependent is the surviving child, natural or 
adopted, of an individual killed in the terrorist attacks of September 11, 2001, in which case 
the tuition and fees are waived until the person obtains the age of 3 0 years (Ed. Code, 
§ 68121, Stats. 2002, ch. 450). 

Notifying Students of Classification Decision and Appeal Procedure 

• Notification and appeal of classification decision: Notify a student of his or her residence 
classification not later than fourteen (14) calendar days after the beginning of the session for 
which the student has applied, or fourteen (14) calendar days after the student's application 
for admission, whichever is later. (Cal. Code Regs., tit. 5, § 54060, subd: (a); Register_.82, _ 
No. 48 (Nov. 27, 1982) p. 638.2.) · . · · · · · · · ·· · · 

Establish procedures for appeals of residence classifications (Cal Code Regs., tit. 5, § 54060, 
subd. (b).)8 

.1 

The Commission also finds that all other statutes, regulations, and executive orders in the test · · 
claim do not constitute a reimbursable state-mandated program. 

7 Register 86, No'. 10 (Mar. 8, 1986) p. 638.1, Registe~ 9l;No-. 23 (April 5, 1991) p. 336; 
Register 92, No. 4 (Jan. 24, 1992) p. 336, Register 95, Nos. 19-20 (May 19, 1995) p. 335. 

8 Register 82, No. 48 (Nov. 27, 1982) p. 638.2); Register 91, No. 23 (April 5, 1991) p. 336; 
Register 95, No. 19 (May 19, 1995) p. 336. 
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V. CLAIM PREPARATION AND SUBMISSION 

Each of the following cost elements must be identified for each reimbursable activity identified 
in Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must 
be supported by source documentation as described in Section IV. Additionally, each 
reimbursement claim must be filed in a timely manner. 

A. Direct Cost Reporting 

Direct costs are those costs incurred specifically for the reimbursable activities. The following 
direct costs are eligible for reimbursement. 

I. Salaries and Benefits 

Report each employee implementing the reimbursable activities by name, job 
classification, and productive hourly rate (total wages and related benefits divided by 
productive hours). Describe the specific reimbursable activities performed and the hours 
devoted to each reimbursable activity performed. 

2. Materials and Supplies 

Report the cost of materials and supplies that have been consumed or expended for the 
purpose of the reimbursable activities. Purchases shall be claimed at the actual price 
after deducting discounts, rebates, and allowances received by the claimant. Supplies 
that are withdrawn from inventory shall be charged on an appropriate and recognized 
method of costing, consistently applied. 

3. Contracted Services 

Report the name of the contractor and services performed to implement the reimbursable 
activities. Attach a copy of the contract to the claim. If the contractor billsfor time and 
materials, report the number of hours spent on the activities and all costs charged. If the 
contract is a fixed price, report the dates when services were performed and itemize all 
costs for those services. 

4. Fixed Assets and Equipment 

Report the purchase price paid for fixed assets and equipment (including computers) 
necessary to implement the reimbursable activities. The purchase price includes taxes, 
delivery costs, and installation costs. If the fixed asset or equipment is also used for 
purposes other than the reimbursable activities, only the pro-rata portion of the purchase 
price used to implement the reimbursable activities can be claimed. 

5. Travel 

Report the name of the employee traveling for the purpose of the reimbursable activities. 
Include the date of travel, destination point, the specific reimbursable activity requiring 
travel, and related travel expenses reimbursed to the employee in compliance with the . 
rules ofthe local jurisdiction. Report employee travel time according to the rules of cost.· -
element A. l ., Salaries and Benefits, for each applicable reimbursable activity: 

B. Indirect Cost Rates 

Indirect costs are costs that have been incurred for common or joint purposes. These costs 
benefit more than one cost objective and cannot be readily identified with a particular final cost 
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objective without effort disproportionate to the results achieved. After direct costs have been 
determined and assigned to other activities, as appropriate, indirect costs are those remaining to A 
be allocated to benefited cost objectives. A cost may not be allocated as an indirect cost if any W 
other cost incurred for the same purpose, in like circumstances, has been claimed as a direct cost. 

Indirect costs include: (a) the indirect costs originating in each department or agency of the 
governmental unit carrying out state mandated programs, and (b) the costs of central 
governmental services distributed through the central service cost allocation plan and not 
otherWise treated as direct costs. 

Community colleges have the option of using: (1) a federally approved rate, utilizing the cost 
accounting principles from the Office of Management and Budget Circular A-21, "Cost 
Principles of Educational Institutions"; (2) the rate calculated on State Controller's F orrn FAM-
29C; or (3) a 7% indirect cost rate. 

VI. RECORD RETENTION 

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual 
costs filed by a local agency or school district pursuant to this chapter9 is subject to the initiation 
of an audit by the Controller no later than three years after the date that the actual reimbursement 
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no 
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the 
time for the Controller to initiate an audit shall commence to run from the date of initial payment 
of the claim. In any case, an audit shall be completed not later than two years after the date-that 
the audit is commenced. All documents used to support the reimbursable activities, as described 
in Section IV, must be retained during the period subject to audit. If an audit has been initiated 
by the Controller during the period subject to audit, the retention period is extended until the 
ultimate resolution of any audit findings. 

VII. OFFSETTING REVENUES AND REIMBURSEMENTS 

Any offsets the claimant experiences in the same program as a result of the same statutes or 
executive orders found to contain the mandate shall be deducted from the costs claimed. In 
addition, reimbursement for this mandate from any source, including but not limited to, service 
fees collected, federal funds, and other state funds, shall be identified and deducted from this 
claim. 

An amount equal to 2 percent of the fees shall be waived and an amount equal to ninety-one 
cents ($0.91) per credit unit shall be waived (Ed. Code, §- 76300 subd. (m)(2)) for any student in 
an undergraduate program, including a student who has previously graduated from another 
undergraduate or graduate program, who is the dependent of any individual killed in the . 
September 11, 2001, terrorist attacks on the World Trade Center in New York City, the Pentagon 
building in Washington, DC, or the crash of United Airlines Flight 93 in southwestern 
Pennsylvania, ifhe or she meets the financial need requirements set forth in Section 69432.7 for 
the Cal Grant A Program and either of the following apply: (1) The dependent was a resident of 
California on September 11, 2001. (2) The individual killed in the attacks was a resident of 
California on .September 11, 2001. 

9 This refers to Title 2, division 4, part 7, chapter 4 of the Government Code. 
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VIII. STATE CONTROLLER'S CLAIMING INSTRUCTIONS 

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming 
instructions for each mandate that requires state reimbursement not later than 60 days after 
receiving the adopted parameters and guidelines from the Commission, to assist local agencies 
and school districts in claiming costs to be reimbursed. The claiming instructions shall be 
derived from the test claim decision and the parameters and guidelines adopted by the 
Commission. 

Pursuant to Government Code section 17561, subdivision ( d)( 1 ), issuance of the claiming 
instructions shall constitute a notice of the right of the local agencies and school districts to file 
reimbursement claims, based upon parameters and guidelines adopted by the Commission. 

IX. REMEDIES BEFORE THE COMMISSION 

Upon request of a local agency or school district, the Commission shall review the claiming 
instructions issued by the State Controller or any other authorized state agency for 
reimbursement of mandated costs pursuant to Government Code section 17 571. If the 
Commission determines that the claiming instructions do not conform to the parameters and 
guidelines, the Commission shall direct the Controller to-modify the claiming instructions and 
the Controller shall modify the claiming instructions to conform to the parameters and guidelines 
as directed by the Commission. 

In addition, requests may be made to amend parameters and guidelines pursuant to Government 
Code section 17557, subdivision ( d), and California Code of Regulations, title 2, sedion 1183 .2. 

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES 

The Statement of Decision is legally binding on all parties and provides the legal and factual 
basis for the parameters and guidelines. The support for the legal and factual findings is found in 
the administrative record for the test claim. The administrative record, including the Statement 
of Decision, is on file with the Commission. 
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Register 02, No. 25 (Jun. 21, 2002) 

Revised Guidelines and Information, 
"Exemption from Nonresident Tuition" 
Chancellor of the California Community 
Colleges, May 2002 

Filed on May 23, 2003 by 
Contra Costa Community College District, 
Claimant · 

STATEMENT OF DECISION 
The Commission on State Mandates ("Commission") heard and decided this test claim during a 
regularly scheduled hearing on March. 27, 2009. Keith Petersen appeared on behalf of claimant 
Contra Costa Community College District. Ed Hanson and Donna Ferebee appeared on behalf 
of the Department of Finance. 

The law applicable to the· Commission's determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code 
section 17500 et seq., and related ca5e law. 

The Commission adopted the staff analysis to approve the test claim at the hearing by a vote of 
6-0, with one abstention. 

Summary of Findings 

For the reasons discussed below, the Commission finds that the test claim statutes, regulations, 
and executive order impose a reimbursable state-mandated program within the meaning of article 
XIII B, seetion 6 of the California Constitution and Government Code section 17514 for 
community college districts to be reimbursed for the following: 

District Governing Board Rules and Regulations on Nonresident Tuition 

• Adopt rules and regulations relating to the method of payment, and the method and amount 
of refund of nonresident tuition (Ed. Code, § 68051, Stats. 1990, ch. 13 72). 

Determining Residence Classification · 

• Require student applicant to supply .. and district to weigh. the residence determination 
factors: Require student applicants to supply, and for the district to weigh, the following 
information to determine the student's residence classification (Cal. Code Regs., tit. 5, 
§ 54024, subd. (e)).1 

o Ownership of residential property 

o Registering to vote in California 

o Active membership in service or social clubs. 

o Being the petitioner for a divorce in California. 

1 Register 82, No. 48 (Nov. 27, 1982), Register 91, No. 23 (April 5,. 1991) p. 334, Register 95, 
No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333. 
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Require a student to supply, and for the district to weigh, information regarding whether the 
student or the parents of a minor student who relinquished California residence after moving 
from the state has reestablished residence by one full year of physical presence coupled with 
demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5, § 54030, Register 82, 
No. 48 (Nov. 27, 1982) p. 637.) 

• Residence classification questionnaires: To revise the residence questionnaire based on a 
sample residence questionnaire provided by the Chancellor's Office (a one-time activity). 

To require the student to supply, and for the district to weigh, the following information in a 
residence questionnaire to determine the student's residence classification: 

o Where the student has maintained his or her home for the last two years and 
whether the student has engaged in any activity listed in subdivision (f) of section 
54024 of the title 5 regulations, i.e., has maintained voter registration in another 
state and voted in another state; was a petitioner for a divorce in another state, as 
attended an out-of-state institution as a residenfofthat other state; has declared 
nonresidence for state income tax purposes. 

o For each student under 19 years of age, consideration of where the parent has 
lived for the last two years and where the parent has engaged in any activity listed 
in subsection (f) of section 54024 of the title 5 regulations. 

o lfthe student, or the student's parent if the student is under age 19, has either maintained 
a home outside of California at any time during the last two years, or has engaged in any 
activity listed in subsection (f) of section 54024 of the title 5 regulations, the student shall 
be asked for additional evidence of intent to reside in California such as that identified in 
subsection (e) of section 54024.2 (Cal.Code Regs., tit. 5, § 54012, subds. (b), (c) & (d).)3 

• Financial in'dependence: Determine whether the student is financially independent or 
dependent, in accordance with Education Code section 68044, when a student is seeking 
reclassification as a resident who was Classified as a nonre~ident in the preceding term. 
(Cal. Code Regs., tit. 5, § 54032, subd (a).)4 · 

2 Section 54024, subdivision (e), of the title 5 regulations states: "Objective manifestations of 
intent to establish California residence include but are not limited to: (1) Ownership of 
residential property or continuous occupancy ofrehted or leased property in California. 
(2) Registering to vote and voting in California. (3) Licensing from California for professional 
practice. (4) Active membership in service or social clubs. (5) Presence of spouse, children or 
other close relative~ in the state. ( 6) Showing California as home address on federal income tax 
fonn. (7) Payment of Ca[ifl;>~pia.- state income tax as a resident. (8) Possessing California motor 
vehicle license plates. (9) Possessing a California driver's license. (10) Maintaining permanent 
military address or home ofrecord in California while in anned forces. (11) Establishing and 
maintaining active California bank accounts. (12) Being the petitioner for a divorce in 
California." -
3 • - - - ' - - • - -

Register 82, No. 48 (Nov. 27, 1982) pp. 635-636;.Register 91, No. 23 (April 5, 1991) p. 334; 
Register 95, }JO. _1,9 (May 19, 1995) p. 333., _ 
4 

Register 82, No. 48 (Nov. 27, 1982) p. 637; Register 91, No. 23 (April 5, 1991) p. 335; Register 
95, No. 19 (May 19, 1995) p. 334. · · -
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Detennine whether the student seeking reclassification as a resident who was classified as a 
nonresident in the preceding term is financially dependent or independent, by requiring the 
student to supply, and the district to weigh, information on whether the student (I) has not 
and will not be claimed as an exemption for state and federal tax purposes by his or her 
parent in the calendar year the reclassification application is made and in any of the three 
calendar years prior to the reclassification application, (2) has not and will not receive more 
than seven hundred fifty dollars ($750) per year in financial assistance from his or her parent 
in the calendar year the reclassification application is made and in any of the three calendar · 
years prior to the reclassification application,' and (3) has not lived and will not live for more 
than six weeks in the home of his or her parent during the calendar year the reclassification 
application is made and in any of the three calendar years prior to the reclassification 
application. (Ed. Code,§ 68044, subds. (a), (b) & (c); Stats. 1981, ch. 102, Stats. 1982, 
ch. 1070.) · 

Nonresident Tuition Fee 

• Provide nonresident students with notice of nonresident tuition fee charges during the spring 
term before the fall term in which the change will take effect, and to consider nonresident 
tuition fees of public community colleges in other states in determining nonresident tuition 
fees, and to make nonresident tuition fee increases gradual, moderate, and predictable. 
(Ed. Code,§ 76140, subd. (d), Stats. 1989, ch. 985.) 

Exceptions to Determination ofNonresidence 

The following are entitled to resident tuition or are exempted from paying nonresident tuition: 

• Dependent of member of armed forces: Classify as residents forthe purpose of determining 
the amount of tuition and fees those dependents (defined as a natural or adopted child, 
stepchild, or spouse who is a dependent ofa member of the armed forces) of military 
personnel who retire from active duty after the residence determination date until the student 
dependent has resided in the state the minimum time necessary to become a resident. 
(Ed. Code, § 68074, Stats. 1980, ch: 580, Stats. 1989, ch. 900, Stats. 2000, ch. 571.) 

Require applicants claiming residence status pursuant to section 68074 of the Education 
Code (dependent member of the armed forces) to supply, and for the district to weigh, the 
following documentation in determining the applicant's residence: 

o A statement from the military person's commanding officer or personnel .officer that: 
(I) the military person's dut)' stat!on is in California on active duty as of the residence 
determination date; or (2) that the military person is outside of California on active duty 
after having been transferred immediately and directly from a California duty station after 
the residence determinatjon date; or (3) that the military pi:;rson has, after the residence 
determination date, retired as ari' active member of the armed forces of the United States. 

o A statement that the student who qualifies for resident classification as a natural or 
adopted child or stepchild is a·dependeht of the military person for an exemption on 
federal taxes (Cal.Code. Regs., tit 5, § 54041 ).5 

• 

5 Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jun. 11, 1983) p. 638. 
Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 335. 
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• · Member of armed forces after discharge: Classify as a resident a student who was a member 
of the armed forces of the United States stationed in California on active duty for more than 
one year immediately prior to being discharged from the armed forces, for the length of time 
he or she lives in California after being discharged up to the minimum time necessary to 
become a resident (Ed. Code, § 68075.5, Stats. 1995, ch. 389). 

• Dependent of California resident for more than one year: Classify as a resident a student who 
(a) has not been an adult resident of California for more than one year and (b) is either the 
dependent child of a California resident who has had residence in California for more than 
one year prior to the residence determination date, or has a parent who.has both contributed 
court-ordered support for the student on a continuous basis and has been a California .resident 
for a minimum of one year. This exception shall continue until the student has resided in the 
state.the minimum time necessary to beco~.e a resident, so long as contin.uous attendance is 
maintained a.ta community college (Ed. Code, § 68076, Stats. 1988, ch. 753, Stats. 1991, 
ch. 455, Stats. 1993, ch. 8). 

• Graduate of Bureau oflndian Affairs school: Classify a student as a resident ifhe or she has 
graduated from any school located in California that is operated by the United States Bureau. 
of Indian. Affai~s, so long as continu\)us attendance is maintained by the 1itudent at a 
community college (Ed. Code, § 68077, Stats. 1989, ch. 424, Stats. 1993, ch. 8). 

• Student holding emergency perm it or public school credential: Classify ·as a resident a 
student who holds a valid emergency permit authorizing service in the public schools of this 
state, who is employed by a school district in a full-time position requiring certification 
qualifications for the academic year in;.which the stuqent enrolls at an institution in courses 
necessary to fulfill teacher creden.tial requirements.· This classification is only for the 
purposes of determining the amount of tuition and fees for no more than one year. 
(Ed. Code, § 68078, subd. (b), Stats. 2000, ch. 949). 

For students claiming residency status pursuant to section 68078 of the Education Code, 
require the student to supply,·and for the district to weigh, the following: 

o A statement from the employer showing employment by a public school in a full-time 
position requiring certification qua] ifications for the college year in which the student 
enrolls. (Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) p; 638. l; 
Register 91, No. 23 (April 5, 1991) p. 337; Register 95, No. 19 (May 19, 1995) p. 335.) 
This section is state-mandated new program or higher level of service for students 
claiming residence under subdivision (a) of section 68078,6 as well as subdivision (b) 
(student holding a valid emergency permit;as specified). 

·;:, 

6 Subdivision (a)ofsection 68078pr~vides: .· .·,·. -. · .,,; · · · .. 

(a) A student holding 'a valid credential authorizing service in the public schools 
of this state who is employed by a icho'ol district in a full-time position requiring 
certification qualifications for the college year. in which the student enrolls in an· 
institution_ is entitled to resident classification if that student meets any of the 
following requirements: . . . , 
(1) He or she holds a provisional credential .and is enrolled at an institution in 
courses necessary to obtain another type of credenti'al authorizing servfce in the ' 
public schools. · 
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o Any teaching credential (except a provisional credential). Require the student to show he 
or she will enroll in courses necessary to obtain another type of credential authorizing 
service in the public schools; or holds a credential issued by the Board of Governors and 
is enrolled in courses necessary to fulfill credential requirements. (Former Cal. Code 
Regs., tit. 5, § 54036; Register 77, No. 45 (Nov. 5, 1977) p. 638.2. Cal. Code Regs., 
tit. 5, § 54046.)7 

• Native American student: Classify as a resident a Native American student who attends a 
school administered by the Bureau of Indian Affairs located within the community college 
district (Ed. Code, §68082, Stats. 1977, ch. 36). 

• Amateur student athlete in training at U.S. Olympic Training Center: Classify as a resident 
for tuition purposes any amateur student athlete (as defined in Ed. Code, § 68083, subd. (b))8 

·in training at the United States Olympic Training Center in Chula Vista, until he or she has 
resided in the state the minimum time necessary to become a resident (Ed. Code, § 68083, 
Stats. 1997, ch. 438). · 

• Federal civil service employee in state due to military mission realignment: Classify as a 
state resident a federal civil service employee and his or her natural or adopted dependent 
children if the parent has moved to this state as a result of a military mission realignment 
action that involves the relocation of at least 100 employees, until the student is entitled to be 
classified as a resident pursuantto Section 68017, so long as the student continuously attends 
an institution of public higher education (Ed. Code, § 6808.4,.Stats. 1998, ch. 952). 

• Nonresident·California high school graduates: Exempfa student (other than a nonimmigrant 
alien witpin the meaning ofparagril.p~ (15) of subsection (a) of Section 1191 of title 8 of the 
United States Code) from paying nonresident ttiitfon if he or she meets the following criteria: 
(1) high school attendance in California for three or more years; (2) graduation from a · 
California high school or attainment of the equiviilent thereof; (3) registers for or is enrolied 
in a course offered by any college in the district for any.term commencing on or after 
January 1, 2002; (4) in the case of a person without lawful immigration status, the filing of an 
affidavit with the institution of higher education stating that the student has filed an 

' ,. . . -

(2) . He or she holds a credential issued pursuant to Section 44250 and is 
enroiled at an institution in courses necessary to fulfiil credential requirements 
[§ 44250 states that the commission (on teacher credentialing) issues only the 
following two types of credentials: "(a) A teaching credential. (b) A services 
credential. The commission may issue an internship teaching or services 
credential.) .. . 
(3) He or she is enrolled at an institution in courses necessary to fulfill the 
requirements for a fifth year of education prescdbed by subdivision (b) of Section 
44259. [§ 44259, subd. (b), specifie~ the mini.mum,.requfre.ments for the . · 
preliminary multiple or s,ingle subje~t teachit\g ~redential.] 

7 Register 82, No. 48 (Nov; 27, 1982) p. 638.1; Register 9.1, No. 23 (April 5, 1991) p. 337; 
Register 95, No .. 19 (May 19, 1995) P' 335. · 
8 '"Amateur student athlete,' for purposes of this section, means any studen.tathlete who' meets 
the eligibility standards established by the national governing, body for the sport in which the 
athlete competes." (§ 68083, subd. (b).) . 
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application to legalize his or her immigration status, or will file an application as soon as he 
or she is eligible to do so; and (5) completion ofa questionnaire form prescribed by the 
Chancellor and furnished by the district of enrollment verifying eligibility for this 
nonresident tuition exemption. (Ed. Code, § 68130.5, Stats. 200 I, ch. 814, & Cal.Code Regs., 
tit. 5, § 54045.5, subd. (b); Register 02, No. 25 (Jun. 21, 2002) p. 335.)9 For these students: 

o Retain indefinitely, as Class I permanent records, the original certified affidavit.and ot.her 
materials utilized by a district in meeting the certification requirements; or, copying or 
reproducing by photograph, microphotograph or reproduced on film or electronically the 
original certified affidavit and other materials utilized by a district in meeting the 
certification requirements (Chancellor of the California Community Colleges, "Revised 
Guidelines and Information on AB 540 Exemption From Nonresident Tuition" May 
2002, p. 4, par. 20). 

o Refund the student's nonresident tuition ifthe student is determined eligible for the 
exemption after he or she has paid nonresident tuition (Id., p. 2, par. 8). 

o Discard and replace old questionnaire forms with the newly prescribed Chancellor's form 
in printed materials for Summer or Fall 2002, unless the district's form is part of a major 
preprinted document such as a Schedule of Classes. This is a one-time activity (Id. at 
p. 3, par. 14). 

• Alien students: Require a student alien to supply, and for the district to weigh, information on 
whether the student is precluded from establishing domicile. An alien is precluded from 
establishing domicile in the United-States ifthe alien: (1) entered the United States illegally; 
(2) entered the United States under a visa requiring that the alien have a residence outside the 
United States; or (3) entered the United States under a visa that permits entry solely for some 
temporary purpose. And for the community college district to determine, for an alien who is 
precluded from establishing domicile in the United States pursuant to subdivision (b) of 
section 54045 of the title. 5 regulati~ris, whether that alien has (I) taken apW~priate steps to 
obtain a change of status with the Iinmigratio'n and Naturalization Service 0 to a classification 
which does not preclude establishing domicile, and (2) met the residence requirements of 
sections 54020-54024 11 of the title

0

5 regulations related to physical presence and the intent to 

9 On September 15, 2008, Califomia'sThird District Court of Appeal issued an opinion on · 
section 68130.5 (Stats. 2001, ch. 814). The opinion reverses a lower court's decision to grant a 
demurrer, and holds that plai!ftiffs stated a viable. claim that section 68130.5 conflicts with and is 
preempted by federal title 8,U.S.C. sections 1623 .and I 621. (Martinez v. Regents of the · 

·-- - University of California (2008) 166 Cal.App.4th 1121.) The case was remanded bac;k to the trial 
court. If the court ultimately finds that section 68130.5 is invalid, the statute would become 
void. At that point, reimbursement for activities under section 68130.5 would end on the date 
the court's decision becomes final. 
10 The current name of this government ag~ncy i_s U.S. Citizenship and I~~igration Services. 
See< http://www.uscis.gov> as of May 8, 2008. 
11 Section 54020 of the tit!~ S

0

re
0

gulations requires "to. establish a residence, it is necessary that ' 
there be a union of act and intent. To establish residence, a person capable of establishing 
residence in California must couple his-or her physical presence in California with objective 
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make California home for other than a temporary purpose. (Cal. Code Regs., tit. 5, § 54045, 
subds. (b) & (c).)12 

Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks 

• Surviving dependents of victims of9/11 terrorist attacks: Waive mandatory systemwide fees 
or tuition of any kind for a student in an undergraduate program who is· the surviving 
dependent (as defined) 13 ofariy individual k!Ued in the September 11, 2001, terrorist attacks 

. evidence that the physical presence is with the intent to make California the home for other than 
a temporary purpose." 

Section 54022 of the title 5 regulations states: 

(a) A person capable of establishing residence in California must be physically 
present in California for one year prior to the residence determination date to be 
classified as a resident student. 

(b) A temporary absence for business, education or pleasure will not result in loss 
of California residence if, during the absence, the person always intended to 
return to California and did nothing inconsistent with that intent. 

( c) Physical presence within the state solely for. educational purposes does not 
constitute establishing California residence regardless of the length of that 
~~=.'' ' ' 

Section 54024 of the title 5 regulations states: 

(a) Intent to make California the home for other than a temporary purpose may be 
manifested in many ways. No one factor is controlling. 

(b) A student who is 19 years of age or over, ?-nd who has maintained a home i~ 
California continuously for the last two years shall be presumed to have t.h~ intent 
to make California the home for other than a tell)porary purpose unless the student 
has engaged in any of the activities listed in subdivision (f). 

(c) A student who is under 19 years of age shall be presumed to have the intent to 
make California the home for other than a temporary purpose if both the student 
and his or her parent have maintained a home in California continuously for the 
last two years unless the student has evidenced a contrary· intent by having 
engaged in any of the activities listed in subdivision (f). 

(d) A student who does not meet the requirements of subdivisjbn (b) or 
subdivision (c) shall be required to provide evidence of i1:i-tent t~ make California 
the home for other ~han a·temporary purpose as specified in subdivision (e) . 
. , . , · · · • - ·- -· •· · r: r -'. 

. [Subdivision (e) lists 12 objecti~e manifestations of intent to establish California · 
residence. Subdivision (f) lists 4 acts of conduct inconsistent v;ith a claim of 
Califon:iia residence.] . . · 

12 Register 86, No. IO (Mar. 8, 1986) p. 638.1, Register 91, No. 23 (April 5, 1991) p. 336; 
Register 92, No. 4 (Jan. 24, 1_992) p. 336, Re~ister 95, No~ .. 19~2,0 (fv1a);' 19, '..995) p. 335 .. _ 

13 "'Dependent,' for purposes.ofthe section; is a person who, because of his or her relationship to· 
an individual killed as a result of injuries sust_ained during the terrorist attacks of · 
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on the World Trade Center in New York City, the Pentagon building in Washington, D.C., or 
the crash of United Airlines Flight 93 in southwestern Pennsylvania, if the student is 
determined eligible by the California Victim Compensation and Government Claims Board. 
The waiver lasts until January 1, 2013, unless the dependent is the surviving child, natural or 
adopted, of an individual killed in the terrorist attacks of September 11, 200 I, in which case 
the tuition and fees are waived unti I the person obtains the age of 30 years (Ed. Code, · 
§ 68121, Stats. 2002, ch. 450). 

Notifying Students of Classification Decision and Appeal Procedure 

• Notification and appeal of classification decision: Notify a student of his or her residence 
clas$ification not later than fourteen (14) calendar days after the beginning of the session for 
which the student has applied, or fourteen (14) calendar days after the student's application 
for admission, whichever is later. (Cal. Code Regs., tit. 5, § 54060, subd. (a); Register 82, 
No. 48 (Nov. 27, 1982) p. 638.2.) 

Establish procedures for appeals of residence classifications (Cal Code Regs., tit. 5, § 54060, 
subd. (b).) 14 

The Commission also finds that all other statutes, regulations, and executive orders in the test 
claim do not constitµte a reimbursable state-ma~dated program. 

BACKGROUND 
The test claim alleges various activities in the Education Code, 15 title 5 of the California Code of 
Regulations, and in one publication of the Chancellor's Office oftHe California Community 
Colleges; that involve classifying students 16 as residents or nonresidents and related activities at 
community colleges. 

Education Code section 68040 requires students to be classified as either residents or 
nonresidents at community colleges and other segments of California public higher education. A 
resident is defined as a student who has residence in the state for more than one year 
immediately preceding the residence determination date(§ 68017). Conversely, a nonresident is 
a student who does not have residence in the state for more than one year immediately preceding 
the residerice determination date 17 (§ 68018). The community college classifies a student as 

September i I, 2001, qu!'!lifies for compensation under the federal September 11th Victim 
Compensation Fund of200i (Title IV (commencing with Section 40 I) of Public Law J 07-42)." 
(§ 68I2i, subd. (~)(!).) 
14 Register 82, No. 48 (Nov. 27, 1982) p. 638:2); Register 91, No. 23 (April 5, 1991) p. 336; 
Register 95, No. 19 (May 19, 1995) p. 336. 
15 All references are to the Education Code unless otherwise indicated. 
16 "'Student' means a person enrolled in or applying for admission to an institution" (§ 68015). 
The definition of an "institution" includes a community college (§ 68011 ). 
17 

The residence determination date is "a date or day established by the ... district governing 
boards, as appropriate for each semester,_quarter, or term to determine a student's residence" 
(§ 68023). 
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either a resident or nonresident after the student fills out a residence questionnaire (Cal.Code 
Regs., tit. 5, § 54012). 

Although residence determination is normally governed by the student's physical presence and 
intent requirements, 18 the Legislature has granted residence status to certain categories of 
students who do not meet these requirements, such as members of the armed forces(§ 68075), 
members of the armed forces after discharge(§ 68075.5), military dependents(§ 68074), 
dependents of California residents who have been in California for more than one year 
(§ 68076), aliens (Cal.Code Regs., tit. 5, § 54045), graduates of Bureau oflndian Affairs schools 
(§ 68077), public school employees holding a valid credential(§ 68078), Native Americans 
(§ 68082), amateur student athletes at the Olympic Training Center(§ 68083), federal civil 
service employees and dependents in California due to military mission realignments(§ 68084), 
or nonresident California high school graduates(§ 68130.5). Students claiming to fall within one 
of these .c3tegories must provide proof of eligibility (Cal.Code Regs., tit. 5, §§ 54010 and 
54026). 

Nonresident students are required to pay nonresident tuition that resident students do not pay 
(§ 68050). ' 

Community college students who are dependents of victims of the September 11, 2001 terrorist 
attacks and who meet certain qualifications are exempt from all fees and tuition ( § 6812 j ). 

Community colleges are also required to notify students regarding their resident classification 
(Cal.Code Regs., tit. 5; §§ 54060) and regarding the amount of nonresident tuition (§ 76140), and 
are required to refund any fees collected in error or as a result of the student's reduction in units 
(Cal.Code Regs., tit. 5, § 54070) •. Students may appeal their residence classification (Cal.Code. 
Regs., tit. 5, § 54060). · 

Claimant's Position 

Claimant alleges that the ti;:st claim statutes, regulations, and alleged executive order impose a 
reimbursable mandate under article XIII B, section 6 of the California Constitution and 
Government Code section 17514 for the following activities: 

A Establishing and implementing, policies and procedures, and periodically revising and 
updating those policies and procedures, to provide for the classification of students as 
residents or nonresidents, pursuant tci Education Code section 68044. 
(1) Residence classification, or reclassification, for each student at the time applications 

for admissions are acceptep. and whenever a student has not been in attendance fo~ · 
more than one semester or quarter, Pt1.rsuant to title 5, California Code of Regulations, 
Section 54010, subdivision (a). . 

(2) Receiving and reviewing evidence'siippliedliy students showing-physical presence in 
· California and intent to make California their home for other than a temporary 

purpose and, ifthe student was classified as a.nonresident in the preceding term, 
evidence of financial independence, pursuant to title 5, California-Code of 
Regulati<:ms, Section 54010, subdivision (b). · 

" 

18 Education Code section 68060 et seq.; California Code of Regulations, title 5, sections 54022 

and 54024. 
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(3) Weighing the information received from each student and making a determination 
whether the student has clearly established that he or she has been a resident for one 
year prior to the residence determination date, pursuant to title 5, California Code of 
Regulations, Section. 54010, subdivision (d). 

(4) Verifying that the residence questionnaires that have been submitted by the student 
under oath or penalty of perjury, pursuant to title 5, California Code of Regulations, 
Section 54010, subdivision (e). 

(5) Verifying that the student has been physically present in California for one year prior 
to the residence determination date, pursuant to title 5, California.Code of 
Regulations, Section 54022. 

(6) For those students who are unable to establish a presumption ofresidence pursuant to 
either subdivision (b) or (c),,requiring them to provide evidence of residence, such as: 
ownership of residential property or continuous occupancy of rented or leased 
property in California; registering to vote and voting in California; professional 
licensing in California; active membership in service or social clubs; presence of 
spouse, children or other close relatives in the state; showing a California address on 
a federal tax return; paying California income tax as a resident; possessing California 
motor vehicle license plates; possessing a California driver's license; maintaining a 
permanent military address; establishing and maintaining active California bank 
accounts; and/or being the petitioner for a divorce in California, pursuant to title 5, 
California Code of Regulations, Section 54024, subdivision (d) .. 

(7) If.a student, or the parents of a minor student, relinquishes California residence, 
requiring evidence of one full year of physical presence coupled with one full year of 
demonstrated intent, pursuant to title 5, California Code of Regulations, Section 
54030. 

(8) If a student previously classified as a nonresident seeks reclassification as a resident, 
· requiring and verifying the student's financial independence, pursuant to title 5, 

California Code of Regulations, Section 54032. 
(9) Notifying each student of his or her resident classification not later than 14 calendar 

days after the beginning of the session for which the student had applied, or 14 
calendar days after the student's application for admission, whichever is later, 
pursuant to title S, California Code of Regulations, Section 54060, subdivision (a). 

B Using residence questionnaires in making residence classifications pursuant to title 5, 
California Code of Regulations, Section 54012, subdivision (a). The questionnaire shall 
ask each student: · 
(I) Where the student has maintained his or her home for the past two years and whether 

the student has maintained voter registration or voted in another state, has been a 
petitioner for a divorce in another state, attended an out-of-state institution as a 
resident of that other state and whether he or she has declared nonresidence for state· 
incoine tax purposes, pursuant to title 5, California Code of Regulations, Section 
54012, subdivision (b ); . . . . . . . · ·.· .. 

(2) If the student is under age 19, where his or her parent has lived for the past tWo years 
and whether the parent has maintained voter registration or voted in another state, has 
been a petitioner for a divorce in another state, attended an out-of-state institution as a 
resident of that other state and whether he or she has declared nonresidence for state 
income tax purposes, pursuant to title 5, California Code of Regulations, Section .. 
54012, subdivision (c). 
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(3) When the student is under age 19, ifthe student or the parent has either maintained a 
· home outside of California at any time during the past two years or maintained voter· 

registration or voted in another state, or has been a petitioner for a divorce in another 
state, or attended an out-of-state institution as a resident of that other state, or whether 
he or she has declared nonresidence for state income tax purposes, the student shall 
be asked to Supply additional evidence of intent to reside in California, such as 
ownership of residential property or continuous occupancy of rented or leased 
property in California; registering to vote and voting in California; professional 
licensing in California; active membership in service or social clubs; presence of 
spouse, children or other close relatives in the state; showing a California address on 
a federal tax return; paying California income tax as a resident; possession of 
California motor vehicle license plates; possession of a California driver's license; 
maintaining a permanent military address; establishing and maintaining active 
California bank accounts; and/or being the petitioner for a divorce in California, 
pursuant to title 5, California Code of Regulations, Section 54012, subdivision (d). 

C Granting or limiting residence classification for tuition purposes; 
(1) For no more than one academic year for undergraduate students who are dependent 

children or spouses of a member of the armed forces of the United States stationed in 
California on active duty when thereafter transferred on military orders to place 
outside of California, or thereafterretires from the armed forces, pursuant to 
Education Code section 68074, and · 

a) Requiring from those seeking an exemption as provided in paragraph (1 ), to 
obtain a statement from the military person's commanding officer or 
personnel officer that the military person's duty station is in California, 
pursuant to title 5, -California Code of Regulations, section 54041. A 

b) Obtaining from those seeking an exemption, as provided in paragraph (1 ), .., 
proof that they are still in their first .year of current physical presence in 
California, pursuant to title 5, California Code of Regulations, section 54050. 

(2) Limiting residence classification for tuition purposes for members of the armed forces 
of the United States stationed in this state on active duty for other than educational 
purposes to only undergraduates and for no more than one academic year, pursuant to 
Education Code Section 68075. 

_a) Requiring from those seeking an exemption pursuant to paragraph (2), to · 
obtairi a statement from the student's commanding officer or personnel officer 
that the assignment to California is not for educational purposes and evidence 
of the date of assignment to California, pursuant to title 5, California Code of 
Regulations, Section 54042. 

b) Obtaining from those seeking an exemption, as provided in paragraph (2); · 
proof that they are still in their first year of current physical presence in 
Califomi!'I, pursuant to title 5, California Code of Regulations, section 54050. 

(3) Students who were members of the armed forces of the United States stationed in 
California on active duty for more than one year immediately prior-to being 
discharged, pursuant to Education Code section 68075.5. 

(4) For students who have not been adult residents of California for more than one year 
and are either a dependent child of a California resident for more then one year prior 
to residence determination, or a student who has a parent who is a California resident 
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for a minimum of one year and who has contributed court-ordered support for the 
student on a continuous basis, pursuant to Education Code Section 68076. 

(5) For students who are graduates of any school located in California and operated by 
the United States Bureau oflndian Affairs including, but not limited to, the Sherman_ 
Indian High School, pursuanMo Education Code Section 68077. 

(6) For no more than one year to students holding valid emergency permits authorizing 
service in California public schools who are employed by a school district in a full
time position requiring certification qualifications to full teacher credential 
requirements, pursuant to Education Code Section 68078, subdivision (b). 

a) For those students applying for resident status pursuant to paragraph ( 6) 
obtaining a statement from the student's employer showing fulltime 
employment in a public school, pursuant to title 5, California Code of 
Regulations, section 54046, and 

b) Obtaining evidence that the student holds a credential and will enroll in 
courses necessary to· obtain another type of credential, pursuant to title 5, 
California Code of Regulations, section 54046. 

c) Obtaining evidence that the student holds a credential is~ued by the Board of 
Governors and is enrolled in courses necessary to fulfill .credential 
requirements, pursuant to title 5, California Code of Regulations, section 
54046. ., 

(7) For students who are native Americans if also attending a school administered by the 
Bureau oflndian Affairs located within the community college district, pursuant to 
Education Code Section 68082. 

(8) For students who are amateur athletes in training at the United States Olympic 
Training Center in Chula Vista, pursuant to Education Code Sectiori 68083. 

(9) For students, and their dependent children, who are federal civil service employees if 
transferred to California as a' result ofa military mission realignment action that 

· involves the relocation of at least 100 employees, pursuant to Education Code Section 
68084. ' 

(I 0) For alien students claiming they are not precluded from establishing domicile in the 
United States are required to show that they did not enter the United States illegally, 
thatthey did not enter under a -visa which requires residence outside of the United 
States, -and that the·y did not enter the·United States under a visa which permits entry 
solely for some temporary purpose,' pursuant to title 5, California Code of 
Regulations, section 54045, subdivision (b). "' 

(11) For an alien precluded from establishing·domicile in the United States, requiring 
evidence that he or she has taken appropriate steps to obtain a change of status from 
the Immigration and Naturalization Service, pursuant to title 5, California Code of 
Regulations, section 54045, s'ubdivision (c). · 

D Exempting from the payment of nonresident tuition, students, other than non immigrant 
aliens, who meet the following requirements, pursuant to Education Code Section· 
68130.5, subdivision (a); title 5; California Code of Regulations, section 54045.5, 
subdivision )aJ and Chancel!o_r's Rev.ised ?uid~li~es arid Informatibn dated May 2002, 
paragraph 3. - -- -- __ , "" - -:: --- -<·-- -- _ · .- " -- · · --

-------~'----":_.""----, - - _ i·;:. - -- - -
19 - .- -- .- - - _, - ' - - : - ' - - -. - - - ' - ---- ' ' 

Claimant designated this paragraph as ."C" in the' test Claim CP., 10) so this outline is one letter 
ahead of that in the test claim from letter "C" forward. · - _ · · 
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(1) High school attendance in California for three or more years, 
(2) Graduation from a California high school or attainment of the equivalent thereof, 
(3) Registration as an entering student at, or current enrollment at, the community college 

not earlier than the fall semester or quarter of the 2001-2002 academic year, and 
(4) In case ofa person without lawful immigration status, the filing of an affidavit with 

the community college stating that the student has filed an application to legalize his 
or her immigration status, or will file an application as soon as he or she is eligible to 
do so. 

(5) Obtaining, from students applying for an exemption from the requirement to pay 
nonresident tuition, a completed questionnaire, on a form prescribed by the 
Chancellor; verifying their eligibility for the exemption, pursuant to title 5, California 
Code of Regulations, Section 54045.5, subdivision (b) and the Chancellor's Revised 
Guidelines and Information dated May 2002, paragraphs 12, 13 and 14 and 
attachment four. 

(6) Obtaining, from students applying for an exemption from the requirement to pay 
nonresident tuition, additional documentation or evidence, as necessary or when the 
district is in possession of conflicting information, to verify eligibility for the 
exemption, pursuant to.title 5, California Code of Regulations, Section 54045.5, 
subdivision (b) and Chancellor's Revised Guidelines and Information dated 
May 2002, paragraph I 7. · 

(7) Obtaining, from students without lawful immigration status applying for an · 
exemption from the requirement to pay nonresident tuition, an affirmation by the 
student that he or she has filed an application to legalize his or her immigration status, 
pursuant to title 5, California Code of Regulations, Section 54045.5, subdiyision (c). 

E Exempting from the payment of all fees and tuition; undergraduate students who meet the 
following requirements, pursuant to Education Code Section 68 J 21, subdivision (b)(2): 
(1) They meet the financial need requirements of the Cal Grant A Program, and 
(2) Until January 1; 2013, he or she is a dependent surviving spouse of an individual 

killed in the September 11, 200 I, terrorist attacks and either he or she, or the 
individual killed, was a resident of California on September 11, 2001, or 

(3) Until he or she obtains the age· of 30 years, for a dependent child ofan individual 
killed in the September 11, 2001, terrorist attacks and either he or she, or the 
individual killed, was a resident of California on September 11, 2001, and 

(4) When necessary verifying an individual's eligibility from the California Victim 
Compensation and Government Claims Board.on a case-by-case basis. 

F Establishing and implementing policies and procedures, and.from time to time revising· 
and updating those policies and procedures,·for the calculation of the amount of 
nonresident tuition, the method of payment of nonresident tuition, and the method and 
amount of refunds of nonresident tuition, pursuant to Education Code Section 68051. · 
This includes: . . · ·. . . . 
( l) Providing advance riotice of nonresident tuition charges during the spring term before 

the fall term in which the charges will take effect, pursuant to Education Code · ... 
. Section.76140, subdivision (d). . . ··· 
(2) Adopting and implemeriting rules for refunds of fees collected in error, fees . 

refundable due to a reduction of the education program, and/or fees·refundable as a 
result of the student's reduction in units, pursuant to title 5, California Code of · 
Regulations, Section 54070. However, no refund of nonresident tuiti.on paid for any 
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term prior to January 1, 2002 is authorized, pursuant to title 5, California Code of 
Regulations, Section 54045.5, subdivision (t). 

(3) Refunding nonresident tuition collected when the student is subsequently determined 
to be eligible for the exemption, pursuant to the Chancellor's Revised Guidelines and 
Information dated May 2002, paragraph 8. 

(4) Seeking reimbursement from students for nonresident fees that have been waived 
when the original certification is subsequently determined to be false, pursuant to the 
Chancellor's Revised Guidelines and Information dated May 2002, paragraph 38. 

G Considering the student's original certified affidavit and other materials used by the 
district as Classl, Permanent Records, and r"etaining them indefinitely, unless copied or· 
reproduced as specified, pursuant to the Chancellor's Revised Guidelines and 
Information dated May 2002, paragraph 20. 

H Participating in surveys conducte~ by the Chancellor's office concerning students; 
receiving exemptions for nonresiden_t tuition, when requested, pursuant fo the 
Chancellor's Revised Guidelines and Information dated May 2002, paragraph 40. 
The loss of nonresident tuition fees when students are classified as residents for tuition 
purposes, pursuant to Education Code Sections 58074; 68075.5; 68076, 68077, 68078(b), 
68082, 68083, 68084, and California Code of Regulations, Section 54045, subdivisions 
(b) and (c). 

J The loss of nonresident tuition fees when nonresident students are exempted from the 
payment of nonresident tuition pursuant to Education Code Section 68130.5 and 
California Code of Regulations 54045.5. · 

The claimant's declaration estimates costs of $1000 or more in excess of any funding provided 
from July 1, 2001 through June 30, 2002 to implement these new duties. 

Claimant submitted comments on the draft staff analysis in February 2009, disagreeing with 
portions of the analysis. The specific comments are discussed below. 

State Agency Positions 

The Department of Finance submitte~ comments on the draft staff analysis on March 25, 2009. 
Finance disagrees that the districts are required to adopt rules and regulations regarding the 
method.of calculation and payment of the amount of nonresident tuitio'ri because the 
Chancellor's Office issues memoranda annually regarding this calculation. Finance also asserts 
that weighing additional conditions to determine residency in section 54024 of the title 5 . 
regulations is not a new activity, and that the old pre-19.75 regulf!tion was open ~nded,jn that it 
allowed consideration of other factors. Finance also states that the additional questionnaire 
content is not a new pr()gram or higher level of service because the Chancellor's Office issues 
sample questionnaires. Finance also disagrees that the revised criteria for determining financial 
independence, or the new categories of students who are eligible for resident tuition (or in the 
case of 9/11 victims, eligible for waiver of all tuition ancj fees) constitute a new program or 
higher level of service. Finance also asserts that refunding nonresident tuition when the student 
is subsequently determined to be.eligible for the exemption (as outlined in the Chancellor's 
Revised Guidelines and Information, May 2002) is not reimbursable, · · 

The Commission altered the finding in the Final Staff Analysis and prop<?sed Statement of' 
Decision for adopting rules and regulations relating to the method of calculation of nonresident 
tuition based on Finance's comments. Because the Chancellor's Office issues annual. 
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memoranda on this topic to community college districts, the districts need not adopt their own 
rules or regulations. 

SUMMARY OF FINDINGS 

The courts have found that article XIII B, section 6 of the California Constitution20 recoynizes 
the state constitutional restrictions on the powers of local government to tax and spend.2 "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are' ill equipped' to assume increased financial 
responsibilities because ofthe taxing and spending limitations that articles XIII A and XIII 8 
impose."22 A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school· district to engage in an activity or 
task.23 

In addition, the required activity or task must be new, constitutfng a "flew pro~ram," or it must 
create a "higher level of service" over the previously required level .of service. 4 

The courts have defined a "program" subject to article XIII 8, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state.25 To determine ifthe 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test claim 

20 Article XIII 8, section 6, subdivision (a), (as amended in Nov. 2004) provides: 

(a) Whenever the Legislature or any state agency mandates a new program or 
higher level of service on any local government, the State shall provide a 
subvention of funds to reimburse that local government for the costs of the 
program or increased level of service, except that the Legislature may, but need 
not, provide a subv.ention of funds for the following mandates: (I) Legislative 
mandates requested by the local agency affected. {2) Legislation defining a new 
crime or changing an existing definition of a crime. (3) Legislative mandates 
enacted prior to January I, 1975, or executive orders or regulations initially 
implem'enting legislation enacted prior to Jam.iary 1, 1975 .. · . . 

21 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 
30 Cal.4th 727, 735. __ ,. .- . ,. , 
22 County of San Diego-v. State of California (Count)! of Scm Diego)(l 997) 15 Cal.4th 68, 81: 

23 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. 
. . •.' .. ' . ' - . . ' ·. . . 

24 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878. -
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). "''- .,.,,,, ·. :;·.; . _, ,• . -· " · · .. 
25 San Diego·Unified Sc~ol Dist .. supra, 3fcaC4t~ 859; 874, (r~affirrriirig'tiie test set out in 
County of Los Angeles v. State of California (1987) 43 Cal,3d 46, 56; Lucia Meir, supra, 44 
Cal.3d 830, 835.) 
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" 
legislation.26 A "higher level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the public."27 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state. 28 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6:29 In making its 
decisions, the Commission must strictly construe article Xlll B, section 6 and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities."30 

Each test claim statute or executive order is discussed to determine whether it is a state-mandated 
new program or higher level of service, and whether it imposes costs mandated by the state · 
within the meaning of Government Code section 17514. 

I. Do the test claim statutes, regulations, and executive order impose a state-mandated 
new program or higher level of service within the meaning of article XIIl B, section 6? 

At the outset, the Commission finds that the test claim statutes, regulations, and the executive 
order constitute a "program" within the meaning of article XIII B, section 6. The statutes and 
executive orders carry out the governmental function of providing a service to the public31 by 
classifying community college students as residents or nonresidents for tuition fee purposes and 
determining nonresident tuition. In addition, these activities are unique to school districts, 
defined to include community colleges (Gov. Code, § 17519). Thus, the analysis continues to 
determine whether the statutes and executive orders impose a state-mandated new program or 
higher level of service on community college districts. 

A. District Governing Board Rules and Regulations on Residence Classification and 
·Nonresident Tuition 

Residence classification rules(§ 68044): The last sentence of section 68044 (amended by Stats. 
1981, cJ:i. 102, Stats. 1982, ch. 1070) states that a "district governing board may adopt rules and 
regulations which are not inconsistent with those adopted by the Board of Governors cifthe 
California Community Colleges." "District Governing Board" is defined in section 68012, 
subdivision (b), as "the governing [:)card of a district maintaining one or more community 

26 
San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 

835. ' ' 

27 San Diego Unified School Dist., supra, 33 Cal.4th S59, 878 .. , . . , . . . . 
28 County of Fresno v. State ofC~lifornia (l99i) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
GovermnentCode sections 17514 and 17556. · 
29 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552. ' ' ' . ' . 
30 ' ' ' ' ' ' • ' ' ' ': : ' ' ' ' ' ' " ' ' ' 

County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802,. 18 ii · · · · · · 
31 County of Los Angeles, supra, 43 Cal.3d 46, 56. 
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colleges." Because this section uses "may" and .is therefore permissive32 as to community 
college districts, the Commission finds that section 68044 (Stats. 198 I, ch. 102, Stats. 1982, 
ch. 1070) does not impose a state mandate to adopt rules and regulations regarding student 
classification. 

Refund rules (Cal.Code Regs .. tit. 5, § 54070): Section 54070 of the title 5 regulations states as 
follows: 

The governing board of each community college district shall adopt rules 
providing for refund of the following nonresident tuition fees: 

(a) Those collected iri error. 

(b) Those refundable as a result of a reduction of the educational program at the 
community college for which the fees have been paid. 

(c) Those refundable as a result of the student's_reduction in units or the student's 
withdrawal from an education program at the community college for which fees 
have been paid, where reduction or withdrawal is for reasons deemed sufficient 
by t11e governing board. 

This regulation was in place prior to 1975. Section 54070 of the title 5 regulations reads almost 
identically to the 1973 version (Register 73, No. 26 (Jun. 30, 1973) p. 638.1 ).33 

The Legislature may, but need not, reimburse state mandates if they were enacted prior to 1975 
(Cal. Const., art. XIII B, § 6). Because section 54070 was a requirement prior to 1975, the 
Commission finds that section 54070 of the title 5 regulations34 is not a state-mandated new 
program or higher level of service within the meaning of article XIII B, section 6 of the 
California Constitution. 

Nonresident tuition rules(§ 6805 ]): Enacted by Statutes 1976, chapter I 010,35 section 68051 
was amended in I 990 (Stats. 1990, ch. 1372) to add the underlined text as follows: 

Unless otherwise provided by !aw, the governing board or district governing 
board shall adopt rules and regulations relating to the method of calculation of the 
amount of nonresident tuition, the method of payment, and the method and 
amount of refund. 

Former Education Code section 22841 (Stats. 1972, ch. 1I00) stated: "Unless otherwise provided 
by law, the governing board shall adopt rules and regulations relating to the method of 
calculation of the amount of nonresident tuition, the method of payment, and the method and 
amount cifr\:fund." As used in this section, "governing board" referred to the Board of 
Governors of the California Community Colleges (former Ed. Code, § 22807). 

32 Education Code section 75: '"Shall' is mandatory and 'may' is permissive." 
33 In subdivision(~), "the student;s ·~ed.ucti~n in ~nii~ ~r the stud~nt's ~ithdrawal" was ch~nged 
from 1973 's "the student's reduction of units or his withdrawaP' a non substantive change. · 

34 Register 77, No.45 (Nov .. 5, 1977) p.638.3; Register 82, No. 48 (Nov. 27, 1982) p. 638.2; 
Register 91, No. 23 (Jun. 7,-1991) p. 337; and Register 95, No. 19 (May 19, 1995) p. 336. 

35 Statutes 1976, chapter 1010 w~-~ot pied by, clai~ant, so. the.Commissio~ m~l~e~ n~ finding on 

it. 
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Prior to 1975, section 54001 of title 5 of the California Code of Regulations (Register 73, No. 26 
(Jun. 30, 1973) p. 635) stated: 

A student classified as a nonresident shall be required, except as otherwise 
provided herein, to pay nonresident tuition. The amount of tuition shall be 
determined by the district governin~ board pursuant to the provisions of 
Education Code Section 25505.8."3 

. 

Although it was the responsibility of the district governing board to "determine" the amount of 
nonresident tuition before 1975, it was not required to "adopt rules and regulations" re.parding 
the nonresident tuition, which was the responsibility of the state Board ofGovernors.3 So 
between the time it was enacted in 1972 (as former § 22841) and when it was amended in 1990, 
section 68051 only applied to the Board of Governors of the California Community Colleges, a 
state agency. 

In interpreting this 1990 amendment to section 68051, the Commission, Hke a court, uses rules of 
statutory construction. One of those rules is thatthe plain and ordinary meaning of the word "or" 
in a statute is to markan alternative such as "either this or that."38 Using this rule, the plain 
language of the 1990 amendment to section 68051 indicates that either the state governing board 
or the district governing board must adopt rules and regulations, but both need not do so. And 
the requirement for the state to adoptthese rules and regulations had been iri place since 1972 
(Ed. Code,§ 22841, Stats. 1972, ch. 1100). 

The Chancellor's Office has issued annual memoranda betweef') 2001 and 2009 regarding the 
method of calculation of payment of nonresident tuition.(see ati.achmentJ to the' Supplemental 
Staff Analysis). These.memoranda fall into the category of"rules and regulations relating to the 
method of calculation of the amount of nonresident tuition" within the meaning 'of section 68051. 
There is no evidence in the record, however, of the existence of the governing board's adoption 
of regulations regarding the method of payment for nonresident fuition." Education Code section 
76140, subdivisions (d) and (e), contain information regarding the method of calculation of 
payment, but not the method of payment. And section 54070 of the title 5 regulations, discussed 
above, does not relate to ''the method and amount ofre:fund." It merely specifies instances in 
which the requirement to issue a refUnd of nonresident tuition fees would be triggered. The lack 
of state-issued regulations in compliance with section 68051 means that the 1990 amendment 

. (Stats. 1990, ch. 1372) requires the districts to adopt them, The Commission also finds that this 
adoption is a new program or higher level of service. 

Therefore, the Commission finds that sectiori 68051 (Stats. 1990, ch: 1372) is a state-mandated 
new program or higher level of service for the district governing board t6 ·adopt rules and 
regulations relating to the inethod of payment, and the method and amount of refund of 
nonresident tuition. ' ' ' ' '' ' 

36 Former section 25505.8 (Stats. 1973, ch. 209) was similar to section 76140. The former 
provision stated in part: "A community college district may admit and shall charge a tuition fee 
to nonresident Students." 
37 Former section 22841 (Stats. 1972, ch. 1100). 
38 Fiorentino v. City of Fresno (2007) 150 Cal.App.4th 596, 603; Houge v. Ford (1955) 44 
Cal.2d 706, 712: . . .. - .. 

19 

02-TC-21, Tuilio.n Fee Woh•ers 
· S101emen1 of Decision 

21 



B. Determining Residence Classification 

Generally, community college districts are required by Education Code section 6804039 to 
classify students as either residents or nonresidents. A resident is defined as a student who has 
residence in the state for more than one year immediately preceding the-residence determination 
date(§ 68017). Conversely, a nonresident is a student who does not have residence in the state 
for more than one year immediately preceding the residence determination date (§ 68018) .40 

Every person is presumed to have a residence (§ 68060) and section 68062 establishes rules for 
determining the place of residence. One of those rules is that "residence can be changed only by 
the union of act and intent."(§ 68062, subd. (d).) Other rules include: "The residence of the 
parent with whom an unmarried minor child maintains his or her place of abode is the residence 

·of the unmarried minor child"(§ 68062, subd. (f)), and "The residence of an unmarried minor 
who has.a parent living cannot be changed by his or her own act, by the appointment ofa legal 
guardian, or by relinquishment of a P:=trent's right of control." (§ 68062, subd. (g).) 

Nonresident students are required to pay nonresident tuition that resident students do not pay 
(§ 68050). The various regulations and statutes for determining residence classification that 
claimant pied are discussed below. 

Residence classification determination (Cal.Code Regs., tit. 5, §§ 54002 & 54010, subd. (a)): 
Section 54010, subdivision (a), of the title 5 regulations41 requires a determination of residence 
classification as follows: 

Residence classificatio~'·shall be made for each student at tlie time applications for 
admission are.accepted and whenever a student has not been in attendance for 
more than-one semester or quarter. A student previously classified as a 
nonresident may be reclassified as of any residence determination date. 

The Commission finds, based on th~ plain permissive language used, that the second sentence is 
not a state mandate to reclassify a student previously classified as a nonresident. The 
Commission also finds, based,o.n. the plain language in the first sentence of the regulation, that 
section 54010, subdivision (a), is a.state mandate for community colleges to ma!<e a residence 
classification for each student at the time applications for admission are accepted, and whenever 
the student has not been in attendance for more than one semester or quarter. Th.e issue is 
whether doing so is a new program or higher level ofser.vice. 

Former section 22835 of the Education Code (Stats. 1972, ch. 1100) stated: "Each student shall 
be classified as ... a district resident, nondistrict resident or nonresident at a California 
community college." Simi\ariy, the 1973 version of section 54000 (Register 73, No. 26 
(Jun. 30, 1973) p. 635) of the title 5 regulations stated "Each studen.t s.hall be classified by the 
college of enrollment as a district resident, nondistrict resident, or a nonresident." And the 1973 

39 Section 68040,was not pied by claimant; so the Commission makes no finding on it. 

40 The residence determination date is ''that day immediately preceding the opening day of 
instruction of the quarter, semester, or other session as set by the district governing board, during 
which the student proposes to attend a college." (Cal.Code_Regs., tit. 5, § 54002.) 

.. 41 Section 54010 was added a~d amended by Register 82, No. 48 (Nov. 27, 1982) p. 635; . 
Register 91, No. 23 {Jun. 7, 1991) p. 334; and Register 95, No. 19 (May 19, 1995) p. 333. -
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version of section 54010 (Register 73, No. 26 (Jun. 30, 1973) pp. 636-637) in the regulations 
stated in part: "Residence classification of all students shall be made for each term at each 
college starting at the time ,processing is commenced on applications for admission, readmission, 
or registration." [Emphasis added.] 

According to former section 22835 of the Education Code and former sections 54000 and 54010 
of the title 5_ regulations, residence classification was required prior to 1975. 

There is nothing to indicate that the minor difference in prior and current law regarding timing 
constitutes a new program or higher level of service. In other words, classifying students "at the 
time applications for admissions are accepted" (as required under current law) is not a higher 
level of service than (or different from) classifying students "at the time processing is 
commenced on applications for admission, readmission or registration" as required under the 
1973 version of section 54010 (Register 73, No. 26 (Jun. 30, 1973) pp. 636-637). 

Nor does the phrase requiring residence classification "whenever a student has not been in 
attendance for more than one semester or quarter"(§ 54010, subd. (a)) create a new program or 
higher level of service. The pre-1975 version of section 54010 was very broad in requiring 
classification "of all students" "for each term at each college" at the time application processing 
is commenced for "admission [or) readmission, or registration." This would have included 
students who had not been in attendance for more than one semester or quarter, so classifying 
them was also required.before 1975. 

The Legislature may, but need not, reimburse state mandates if they were enacted prior to 1975 
(Cal. Const., art. XIII B, § 6, subd. (a)(3)). Therefore, the Commission finds that residence 
classification for student admission or readmission (Cal. Code Regs., tit. 5, § 540 I 0, subd. (a))42 

is not a state-mandated new program or higher level of service within the meaning of article 
XIII B, section 6. 

Section 5400243 defines residence determination date as "that day immediately preceding the 
opening day of instruction of the quarter, semester, or other session as set by the district 
governing board, during which the student proposes to attend a college." This definition, by 
itself, does not mandate a community college activity, so the Commission finds that it is not a 
state mandate subject to article XIII B, section 6 of the California Constit_ution.44 

Although student residence classification itself is not new, the methods and factors required to 
determine it may be. These are discussed below. 

Require applicant to supply, and district to weigh, residence classification information (§ 540 J 0, 
subds. (b)-(d)): Subdivision (b) of section 54010 requires students to submit evidence supporting 
their residence classification, including "physical presence in California, intent to make th" 

42 Register 82, No. 48 (Nov. 27, 1982) p. 635; Register 91, No. 23 (Jun. 7, 1991) p. 334; 
Register 95, No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333. 
a . . .. 

Register 77, No. 45 (Nov. 5, 1977) p. 636; Register 82, No. 48 (Nov. 27, 1982) p. 635; 
Register 91, No. 23 (Jun. 7, 1991) p. 334; and Register 95, No. 19 (May 19, 1995) p. 333. 
Regi.ster 99, No. 20 (May.14, 1999) p. 333. 
44 

Moreover, section 54002 is nearly identicai to section 54005.9 in the 1973 regulations 
(Register 73, No. 26 (Jun. 30, 1973) p. 636). 
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California home for other than a temporary purpose, and ifthe student was classified as a 
nonresident in the preceding term, financial independence." 

Subdivision (c) requires community college districts to "require applicants to supply information 
as specified in this sub.chapter [Subchapter 1 - Student Residence Classification, in §§ 54000-
54072 oftitle 5) and may require additional information as deemed necessary." 

Subdivision (d) requires the district to "weigh the information provided by the student and 
determine whether the student has clearly established that he.or she has been a resident of 
California for one year prior to the residenpe determination date.". 

The issue is whether these activities in subdivision (b), (c) and (d) are state mandates. The 
Commission finds that they are, based on the mandatory language used. Thus, the issue becomes 
whether they constitute a new program or higher level of service. 

Former section 22836 of the Education Code (Stats. 1972, ch. 1100) stated: "Each student 
enrolled or applying for admission to an institution shallprovide such information and evidence 
ofresidence as deemed necessary by the [state] governing board to determine his classification." 

The 1973 version of section 54002 (Register 73, No. 26 (Jun. 30, 1973) p. 635) in the title 5 
regulations stated: "In order to be classified as a residei;it for tuition. purposes, a student must 
have been. a legal resident of California for more than one year immediately preceding the . 
residence determination date for the term during which he proposes to attend a California 
Community College. Additionally, former section 54010 (Register 73, No. 26 (Jun. 30, 1973) 
pp. 636-637) in the title 5 regulations stated: 

' ' 

Classifications shall be based on evidenc.e presented in, and supporting, the 
applicant's answers to residence questionnaires and supplemental residence 
questionnaires authorized by the district governing board, such further evidence 
ofresidence deemed necessary by the institution, and such further evid.ence of 
residence as the appliC'ant wishes to submit. Applicants answering th'6ir residence 
questionnaires and supplemental residence questionnair·es shal_I be required to 
certify them tihder penalty of perjury or certify' tllem unde'r oath before an '' 
employee of the institution authorized by the district gove'mlng board at each 
institution to administer such oaths, or to certify them under oath before a person 
authorized to administer oaths under the laws of the political entity where the oath . 
is to be administered. 

The i973 version of s11ction 54020 (Register 73, No.26 (Jun.30; ~973) p. 637) of the title 5 
regulations specifies what evidence is necessary to establish legal residence in California. 

Read together with the former requirements to "classify'': the 'student, former Education Code 
section 22836 and former sections 54002, 54010 and 54020 of the 1973 title 5 regulations 
(Register 73, No. 26 (Jun. 30, 1973) pp. 635~637) Cited above indicate that the following 
activities were state-mandated before 1975: ( 1) receiving and" reviewing the evidence supplied by 

· students showing physical presence in Cil.liforriia: and showing intent to make California their 
home for other than a temporary purpose(§ 540 I 0, subd. (b)); (2) weighing the information 
received il.nd making a determination whether the student.has clearly esta~lished that he or she 
has been a resident for one year prior to the residence determination date(§ 54010, subd. (d)). 
Therefore, the Commission finds that performing these activities (as required by Cal. Code 

. ' . ' . . ·' . '.. . . -. ' . - ,· ' . ' ' . ' " 
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Regs., tit 5, § 54010, subds. (b) & (d))45 is not a state-mandated new program or higher level of 
service within the meaning of article XIII B, section 6, for student residence information required 
before 1975.46 

These activities in section 54010, subdivisions (b) through (d), may be new, however, for new 
(i.e., post-1975) evidence or information that the college must require the student to submit to 
support his or her residence classification (Cal.Code Regs., tit. 5 § 54010, subd. (b)). This is also 

·true for information that the college must "weigh" that was not required to be submitted before 
1975 ·(Cal.Code Regs., tit. 5 § 540i 0, subd. (d)). The regulations to which these subdivisions 
apply are discussed below. 

Subdivision (f) of section 54010, added in 1999 (Register 99, No. 20 (May 14, 1999) p. 333) 
states that "the district may authorize any information required by this section to be submitted 
electronically using encrypted digital signatures, as specified in Section 54300." Since this 
section uses "may" and is therefore permissive as to the community college's activity, the 
Commission finds that it is not a state mandate within the meaning of article XIILB, section 6. 

' ' . 
Require applicant to supply, and district to weigh, residence determination factors(§§ 54020, 
54022; 54024 & 54030): Claimant \(ISO pied sections 540,20, 54022, 54024 and 5403047 of the 
title 5 regulations regarding residence determination. Section 54020 lays out the. general 
regulatory intent: · . . 

In order to establish a residence, it is necessary that there be a union of act.and 
intent. To establish reside.nee,, a person capabl.e of establishing residence in 
California must couple his or her physical presence in California \>/ith objective 
evidence that the physical presence is 'with the intent to make California the home 

' for other than a temporary purpose. 

Section 54022 states that the person "must be physically present in California for one year prior 
to the residence determination date to be classified as.a resident student." It also-states, in 
subdivision (b), that tempor£lry absences do no~ r:esuh inlosing California residef)ce "if, during 
the absence, the person always intended to return to Cij.lifornia and did nothing inconsistent with 
that intent." And subdivision (c) states that," physical presence "solely for educational purposes 
does not constitute estabiishing California re'sidence regardless of the length of that presence." 

Section 54024 lists the factors that demonstrate intent "to make California the home for other 
than a temporary purpose ..• .'-', Students who have maintained a home continuously for two years 
in California (or if under 19, both the student and his or her parent) are presumed "to have the 
intent to make California the home for other than a temporary purpose unless the student has 
evidenced a contrary intent" by engaging in specified activities. According to subdivision (d), a 
student who has not maintained a home continuously for two years "shall be required to provide 

45 • ' ' . ' ' '' ' ' ., ' : ., 
Register 82, No. 48 (Nov. 27, 198.2),p. 635; Register 91, Nq. 23 (Jun. 7, 1991) p. 334; 

Register 95, N·o. 19(May19, 199~).p., 333; Register 99, No. 20 (May 14, 1999) p. 333. · 
46 

This finding does not apply to the portion of section 54010, subdivision (b), regarding 
receiving and reviewing evidence of the student's financial independence, which is discussed 
separately below. 
47 

All these regulations were added or amended by Register 82, No. 48 (Nov. 27, J 982) p. 636; 
Register 91, No. 23 (Jun. 7, 1991) p. 335; Register 9S;No. 19 (May 19, 1995) p. 333. 
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evidence of intent to make California the home for other than a temporary purpose. Twelve 
"objective manifestations of intent" are listed in subdivision (e) of section 54024, such as 
ownership or continuous occupancy of property, registering to vote and voting in California, 
licensing from California for professional practice, active membership in service or social clubs, · 
presence of spouse, children or other close relatives, showing a California home address on a 
federal income tax form, paying California state income tax as a resident, possessing California 
vehicle license plates, possessing a California driver's license, maintaining permanent military 
address or home of record in California while in the armed forces, establishing and maintaining 
active California bank accounts, and being the petitioner for a divorce in California. 

Section 54030 outlines the requirements to reestablish residency after relinquishing it by moving 
from the state. · 

The issue is whether these regulations (§§54020, 54022, 54024 & 54030) impose a state
mandated new program or higher level of service. The-Commission, like a court, does not 
examine these regulations in isolation; but in context of the entire scheme of law of which they 
are a part so that the whole may be harmonized and retain effectiveness.48 .Although these 
regulations do not mait'date ah activity the"1~elves, they do whe!] read in conju11ctioh with the 
requirement (in § 54010, subds. (b) & (c)) for appiicants to supply, and the district to weigh, 
evidence or information when making a residence classification. Thus, the Commission finds 
that requiring applicants to supply information on, and for the district to weigh, the factors in 
these regulations is a state mandate. 

The Commission finds, how6ver, that sections 54020, 54022,' 54030, and most of section 54024 
of the.title 5· regul!itions are not a new program or higher level of service. Former Education 
Code section 22847, subdivision (d), also stated: "The residence can be changed only by the 
union of act and intent." Former section 54020 of the regulations (Register 73, No. 26 
(Jun. 30, 1973) p. 63 7) provided: 

In order to establish a residence, it is nec.ess~ry that there be a. union of act and 
intent. the act necessary to establish legal residence is physical presence in 
California. Relevant indications of intent to make California one's residence 
include, but are·not limited to: voting in electio11s in California al')d not in any 
other state; satisfying California personal income tax obligations; establishing an 
abode in the state where one's belongings are kept,' licensing from the state for 
professional practice; maintaining active resident memberships in California 
professional organizations; maintaining California vehicle license plates and/or 
operator's license; maintaining active savings and checking accounts in California 
bankS; maintaining permanent military addr~s or home of record in California in 

· the armed forces; engagement in litigation for which· residence is required; 
_showing California· as home address on. fe.deral in_come tax forms; and absence of 
any of_these indications in other states during any period for .. which residence in · 
California is asserted: Documentary evidence, iricluding bµt not limited to.the · 
foregong, [sic] may be required. No. siil'gle'factor is controlling or decisive. 

48 Hartwell Corp. v. Superior Court (2002) 27 Cal.4th 256, 280. 
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Section 54022 defines physical presence in California for purposes of residence determination. 
The Commission finds that it is substantively the same activity as the residence determination 
under section 54010, subdivision (d), as discussed above. 

Subdivision (a) of section 54022 is also substantially similar to the 1973 versio.n of section 
54002. The 1977 version (Register 77, No. 45 (Nov. 5, 1977) p. 636) reads as follows with 
strikeout text for the 1973 version, compared to the underlined text in the current version: 

In order to be classified as a resident for tuition purposes, a student must ha¥e · 
been a li:igal Fesideet ef be physically present in California for FASFl:l than one year 
immediately preei:iaiRg prior to the residence determination date fer the term 
dttriRg whiefi fie prepeses te atteRd a Califernia Cemm1:1flity Cellege to be 
classified as a resident student. 

And the 1973 version of section 54020 (Register 73, No. 26 (Jun. 30, 1973) p. 637) included: 
"The act necessary to establish legal residence is physical presence in California." 

Therefore, because it does not mandate a new activity on a community college that is different 
from the pre-1975 regulation, the Commission finds that section 54022 of the title 5 regulations49 

does not constitute a state-mandated new program or higher level of service within the meaning 
of article XIII B, section 6. 

Section 54024 defines expression of intent to make California a home for other than a temporary 
purpose. Most of the factors that establish this intent are the same as those in the 1973 version of 
section 54020 (Register 73, No. 26 (Jun. 30, 1973) p. 637). The information regarding these 
factors establishing intent is obtained through a questionnaire (Cal. Code Regs., tit. 5, § 54012), 
which is discussed separately below. · 

The 1973 version of section 54024 (Register 73, No. 26 (Jun. 30, 1973) p. 637) stated that 
"Documentary evidence, including but not limited to the foregong [sic] may be required [to 
establish residence]." The "foregoing" refers to the 11 factors that establish intent to make 
California one's residence. This is read together with former section 54010 requiring "residence 
classification of all students" to be made "for each term at each .college .... " Thus·, 
consideration of most of the factors regarding residence classification was required prior to 1975 
(under former§§ 54010 & 54024). 

One factor merits mentio~:. The 1973 regulation required weighing "voting ·in electio11s in 
California and not in any other state.'~ The currei1t regulation requires weighing "registering to 
vote and voting in California." Since these require submission and consideration of different 
facts, the Commission finds that weighing "registering to vote in California" is a new program or 
higher level of service on a community college. Requiring submission of, and weighing, 
information on "voting in California" is not a new program or higher.level of service, however, 
because it was required before 19.75. 

·Requiring information on and weighing 'the following.factors was not required under prior law. 
These were added in 1982 (Register 82, No. 48 (Nov. 27, 1982) ·p. 637) and are required urider 
current section 54024, subdivision (e), of the title 5 regulations: 

49 As added or amended by Register 82; No. 48 (Nov. 27, 1982) p. 636; Register 91, No. 23 
(Jun. 7, 1991) p. 335; Register 95, No. 19 (May 19, 1995) p. 333. 
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Ownership ofresidential property (former§ 54020 only stated "establishing an abode in 
the state where one's belongings are kept.") 

Registering to vote in California . 

Active membership in service or social clubs . 

Being the petitioner for a divorce in California . 

Therefore, the Commission finds that it is a state-mandated new program or higher level of 
service for a community college to require applicants to supply the four points of information 
listed above, and for the district to weigh them, in order to determine the· student's residence 
classification (Cal. Code Regs., tit. 5, §§ 5402450). 

Section 54030 (added by Register 82, No. 48 (Nov. 27, 1982) p. 637) states that if a student or 
parents ofa minor student-"relinquish California residence after moving from the state, one full 
year of physical presence, coupled with one full year of demonstrated intent to be a California 
resident, is required to reestablish residence for tuition purposes, except as provided in Education 
Code section 68070. "51 

It is mandatory for the community college districts to require applicants to supply information 
regarding reestablishing residence, and for the district to weigh it to determine the student's 
residence (Cal.Code Regs., tit. 5, § 54010, subds. (c) & (d)). And this determination, for a 
student or parents of a minor student who relinquished residence, was not required before the 
1982 regulation. Therefore, the Commission finds that it is a state-mandate for a community 
college district to require a student to supply information, and for the district to weigh it, 
regarding whether the student or the parents ofa minor student who relinquished California 
residence after moving from the state has reestablished residence by one full year of physical 
presence coupled with demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5, 
§§ 54030 (Register 82, No. 48 (Nov. 27, 1982) p. 63 7.) The Commission also finds that this is a 
new program or higher level of service, since it was not required before the 1982 regulation. 

Residence classification questionnaires (Cal.Code Regs., tit. 5, §§ 54010 (e) & 54012): Section 
54010, subdivision (e) of the title 5 regulations states: "Applicants shall certify their answers on 
residence questionnaires under oath or penalty of perjury." 

. . 
Claimant also pied section 54012, subdivision (a) (added by Register 82, No. 48 (Nov. 27, 1982) 
pp. 635-636) of the title 5 regulations, which states: "Each community college district shall use a. 
residence questionnaire in making residence classifications." Subdivisions (b) through (d) . 

, identify what the residence questionnaire must ask. Subdivision (e) states: "The Chancellor shall 
provide a sample residence questionnaire which districts may use in complying with this 
requirement." . __ ., .... - ... , ......... .. 

Based on the mandatory language in sections 54012 and 54010, subdivision (e), the Commission. 
finds that it is a state mandate for community colleges to use residence questionnaires, and to 
require applicants to certify their ans:wers oil them under oath or penalty of perjury. " 

_ 50 R.egister 82, No. 48 (Nov. 27, 1982) p. 637; Register 91, No. 23 (Jun. 7, 1991) p. 334; 
Register 95, No. 19 (May 19, 1995) p. 333. 
51 Education Code section 68070 in-volves a student who remains in California after his or her 
parents move elsewhere. 
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As to whether these activities are a new program or higher level of service, however, the 1973 
title 5 regulations, section 540IO (Register 73, No. 26 (Jun. 30, 1973) p. 635) stated: 

Residence classifications of all students shall be made for each term at each 
college starting at the time processing is com-menced on applications for 
admission, readmission, or registration. Classifications shall be based on 
evidence presented in, and supporting, the applicant's answers to residence 
questionnaires and supolemental residence questionnaires authorized by the 
district governing board, such further evidence of residence deemed necessary by 
the institution, and such further evidence ofresidence as the applicant wishes to 
submit. Applicants answering their residence questionnaires and supplemental 
residence questionnaires shall be required to certify them under penalty of perjury 
or certify them under oath before an employee of the institution authorized by the 
district governing board at each institution to administer such oaths, or to certify 
them under oath before a person authorized to administer oaths under the laws of 
the political entity where the oath is to be administered. [Emphasis added.) 

This 1973 version of section 540 IO indicates that residence questionnaires were used before 
1975. Since residence classification was required under prior law (as discussed above), and it 
was based on the residence questionnaires, then using residence questionnaires was required 
under the 1973 version of section 540 IO, and it is not a new program or higher level of service. 

Moreover, under current law the Chancellor's office provides a sample residence questionnaire 
(§ 54012, subd (e)). Under prior law, the "residence questionnaires and supplemental residence 
questi~nnaires [were] authorized by the district governing board." (Former§ 54010.) Thus, 
developing the questionnaires is also not a new program or-higher level of service. 

The Commission finds, therefore, that sections 54012, subdivision (a), and 540IO, subdivision 
(e) of the title 5 regulations are not a state-mandated new program or higher level of service. 
The requirement to use questionnaires, and requiring applicants to certify their answers under 
oath or penalty of perjury, were both required under the 1973 version of section 540 I 0, as quoted 
above. 

Although the questionnaires are not new, the 1973 regulations did not list their contents, which is 
now listed in section 54012, subdivisions (b) through (d) (added by Register 82, No. 48 
(Nov. 27, 1982) pp. 635-636) _as follows: 

(b) The residence questionnaire shall ask each student where the student has 
maintained his or her home for the last two years and whether thtr student has 
engaged in any activity Jl:sted in subdivision (f) of section 54024.52

" · 

( c) The questionnaire shall ask each student under 19 years of age where the 
parent has lived for the last two years and where-the parent has engaged in any 
activity liste_d in subsection (f) of section 54024. 

52 Section 54024 of the title 5 regulations, su_bdivision (f), states: ,"Conduct inconsistent with a 
claim of California residence includes but is 'riot limited to: (1) mainfainirig voter registration 'and 
voting in another state. (2) Being a petitioner for a divorce in another state. (3) Attending an 
out-of-state institution as a resident oftliat other state'. (4) Declaring nonresidence for state 
income tax purposes." 
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(e) If the student, or the student's parent ifthe student is under age 19, has either 
maintained a home outside of California at any time during the last two years, or 
has engaged in any activity listed in subsection (f) of section 54024, the student · 
shall be asked for additionai evidence of intent to reside in California such as that 
identified in subsection (e) of section 54024.53 

This expanded information in the questionnaire requires the community college to revise the 
questionnaire based on the sample provided by the Chancellor's Office (a one-time activity) and 
to "weigh the information provided by the student and determine whether the student has clearly 
established that he or she has been a resident of California for one year prior to the residence 
determination date." (Cal. Code Regs., tit. 5, § 540! 0, subd. (e), Register 82, No. 48 
(Nov. 27, 1982) p. 635; Register 91, No. 23 (April 5, 1991) p. 334; Register 95, No. 19 
(May 19, 1995) p. 333; Register 99, No: 20 (May 14, 1999) p. 333.) 

Therefore, the Commission finds that section 54012, subdivisions (b), (c) and (d),54 and section 
54010, subdivision (e),55 of the title 5 regulations constitutes a state-mandated new program or 
higher level of service within the meaning of article XIII B, section 6, for the community college 
district to revise its questionnaire based on the sample provided by the Chancellor's Office (a 
one-time activity), and to require the student to supply "under oath or penalty of perjury," 
(§ 54010, subd. (e)) and for the district to weigh, the following information in residence 
questionnaires to determine the student's residence classification: 

• Where the student· has maintained his or her home for the last two years and whether the 
student has engaged in any activity listed in subdivision (f) of sect.ion '54024 of the title 5 
regulations, i.e., has maintained voter registration in another state and voted in another state; 
was a petitioner for a divorce in another state, has attended an out-of-state institution as a 
resident of.that other state; has declared nonresidence for state income tax purposes. 

• For each student under 19·years of age, consideration of where the parent has lived for the 
last two years and where the·parent has engaged in any activity listed in subsection (f) of 
section 54024 of the title 5 regulations. 

53 Section 54024 of the title 5 regulations, subdivision (e), states: "Objective manifestations of 
intent to establish California residence include but are not limited to: (1) Ownership of 
residential prop~rty or continuous occupancy of rented or leased property in California. 
(2) Registering to vote and voting in.California. (3) Licensing from California for professional 
practice. (4) Active membership in service or social clubs. (5) Presence of spouse, children or 
other close relatives in the state. (6) Showing California as home address on federal income tax 
form. (7) Pay~eht of California state inco1ne tax as a resident. (8) Possessing California motor 
vehicle license plates.· (9) Possessing a California· driver's license: (10) Maintaining permanent . 
military address or home ofrecord in California while in armed forces. (11) Establishing and 
maintaining active California bank accounts. (12) Being the petitioner for a divorce in 
Ca\ifomia." 
54 Register 82, No. 48 (Nov. 27, 1982)' pp. 635-636; Register 91, No. 23 (April 5, 1991) p. 334; 
Register95,No.19(May'l9,19~5)p.333.··: . · '· 
55 Register 82, No. 48 (Nov: 27, 1982) p. 635; Register 9l;No. 23 (April 5, 1991) p: 334; 
Register 95, No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333. 
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• If the student, or the student's parent if the student is under age 19, has either maintained a 
home outside of California at any time during the last two years, or has engaged in any 
activity listed in.subsection (f) of section 54024 of the title 5 regulations, the student shall be 
asked for additional evidence of intent to reside·in California such as that identified in 
subsection (e) of section 54024 of the title 5 regulations. 

Financial independence(§ 68044. Cal.Code Regs., tit. 5, §§ 54010 & 54032): Education Code 
section 68044 (Stats. 1981, ch.102) requires the state-adopted·rules and regulations to "include 
provisions requiring that the financial independence of a student classified as a nonresident 

.seeking reclassification as a resident shall be included among the factors to be considered in the 
determination of residency." Later in·section 68044; it defines a financially independent student 
as one who meets all of the following criteria: 

(a) has not and will not ~ecl~imed a~·anexemptidn for state and federal tax . 
purposes by hi~ or, her paienfin the calendar year the reclassification application 
is made and in any of the three calendar years prior to the reelassification 
application, (b) has not and will not receive more than seven ht.incited fifty dollars 
($750) per year in financial assistance from his or her parent in the calendar year 
the reclassification application is made and in any of the three calendar years prior 
to the reclassification application, and (c) has not lived and will not live for more 
than six weeks in the home of his or her parent during the calendar year the 
reclassification application is made and. in any of the three calendar years prior to 
the reclassification application. 

Section 540] 0, subdivisidn (b), of the title 5 reguiations (added by Register ?2, No. 48 
(Nov. 27, 1982) p: 635) states: "The st.udent shall be required to present evidence of physical 
presence in California, intent to make California the home for other than a temporary purpose 
and, ifthe student was classified as a nonresident the preceding term .. financial independence." 
[Emphasis added.) 

Section 54032 of the title 5 regulations (added by Register 82, No. 48 (Nov. 27, 1982) p. 637) 
also concerns financial independence: Subdivision (a) ofsection 54032 requires students 
seeking reclassification as residents, ifthey were classified as nonresidents in the preceding term, 
to be "determined financially independent or dependent in, accorda,nce with Education Code 
section 68044." A financially independent student "may be reclassified as a resident ifthe 
student has met the requirements of section 5402056 for one year prior to the residence 
determination date."(§ 54032, stibd. (b).) Section 54032's remaining subdivisions specify how 
financial independence affects the residence classification as follows: 

(c) In determining whether the st~d~nt has objectively manifested intent to 
establish Ca,li,forriia residence, fin,anciai .intj~pende11ce shall weigh in favor of 
finding California residence, and financial dependence shal( weigh against finding. 
California residence. · · 

. ·' .. u, 

56 
Section 54020: "In order to establish a residence, it is necessary that there be a union of act 

and intent. To establish residence, a person capable of establishing residence in California must 
couple his or her physical presence iri'California with objective evidence that the physical 
presence is with the inten.t to make California the home for other than a temporary purpose." 
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(d) Financial dependence in the current or preceding calendar year shall weigh 
more heavily against finding California residence than shall financial dependence 
in earlier calendar years. Financial dependence in the curren·t or preceding 
calendar year shall be overcome only if: (I) the parent on whom the student is 
dependent is a California resident, or (2) there is no evidence of the student's 
continuing residence in another state. 

The Commission finds that determining the student's financial dependence or independence, if 
he or she was classified as a nonresident in the preceding term, is a state mandate. As stated in 
subdivision (a) of section 54032: "A student seeking reclassification as a resident, who was 
classified as a nonresident in the preceding term, shall be determined financially independent or 
dependent in accordance with Education Code section 68044." [Emphasis added.] Subdivisions 
(c) and (d) of section 54032 expound on the weight financial independence is given in 
determining California residence. These subdivisions, in addition to the definition of financial 
independence in section 68044 of the Education Code, define the scope of the mandate to 
detennine financial independence. 

Subdivision (b) of section 54010 in title 5 (Register 82, No. 48 (Nov. 27, 1982) p. 635) similarly 
requires the student to "present evidence of physical presence in California, intent to make 
California the home for other than a temporary purpose and, ifthe student was classified as a 
nonresident in the preceding term, financial independence." This section contains the same 
requirement as in section 54032, subdivision (a), but emphasizes the student's responsibility in 
presenting the evidence of financial independence. And subdivision ( c) of section 540 I 0 
emphasizes the community college district's responsibility to "require applicants to supply 
information as specified ... "regarding student financial independence, among other things. 

The next issue is whether this determination is a new program or higher level of service. Prior to 
1975, former Education Code section 22851 (Stats. 1972, ch. I JOO) stated: 

A student who is a minor and who provides evidence that he has been entirely 
self-supporting and actually present in California for more than one year 
immediately preceding the residence determination date shall be entitled to 
establish his own residence ifhe meets the other requirements of this chapter. 

Former section 54031 of the title 5 regulations stated: 

Any minor student claiming application of the self-supporting exception pursuant 
to Education Code Section 22851 shall provide evidence to the admissions officer 
such as: documentation showing earnings for the year immediately preceding the 
residence determination date for the quarter, semester or term of attendance, a 
statement that the student has actually_ been present in California for said year 
(short durational stays away from the state will not preclude the accumulation of 
time), and a statement showing all expe'nses of the student for saidyear.57 

. . . 

Thus, although a self-supporting exception existed under prior law, the current definition of 
financial independence does not resemble pre-1975 law in that the current definition consists in 

· the factors in subdivisions (a) through (c) of Education Code section 68044. Those factors 

57 Former California Code of Regulations, title 5, sec.tion 5403 J; Register 73-26 (Jun. 30, 1973) 
pages 636-637. · · · - · 
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require thatthe student not be claimed as a tax exemption by his or her parents, not receive more 
than $750 in financial assistance from them, and not live in the parents' home for more than six 
weeks during the calendar year. 

Therefore, the Commission finds that determining financial dependence or independence, for a 
student classified as a nonresident in the preceding term, is a new program or'higher level of 
service, since it was not required before the 1982 adoption of sections 540 I 0 or 54032 of the 
regulations. Specifically, the Commission finds.that it is a· state-mandated new program or · 
higher level of service for the community college district to require the student to submit, and for 
the district to w.eigh, information on whether the student (1) has not and will not be claimed as an 
exemption for state and federal tax purposes. by his or her parent in the cafendar year the 
reclassification application is made and in any of the three calendar years prior to the 
reclassification application, (2) has not and will not receive more than seven hundred fifty dollars 
($750) per year in financial assistance from his or her parent in the calendar year the · 
reclassification application is made and in any' of the three calendar years prior to the 
reclassification application, and (3) has not lived and will not live for more than .six weeks in the 
home of his or her parent during the calendar year the reclassification application is made and in 
any of the three calendar years prior to the reclassification application. (Ed. Code, § 68044, 
subds. (a), (b)'& (c),Stats. 1981, ch'. 102; Stats. 1982, ch. 1070; Cal.Code Regs, tit. 5, § 54010, 
subd. (b), Register 82, No. 48 (Nov. 27, 1982) p.' 635; Register 91, No. 23 (April 5, 1991) p. 334; 
Register 95, No. 19(Ma)r19, 1995) p: 333; Register 99, No. 20 (May 14, 1999) p. 333.) 

C. Nonresident Tuition Fee 

Education Code section ~80~0 states: "A student classified as a. nonresident shall be required, 
except as otherwise provided in this part, to pay, in addition to other fees required by the 
institi.ltion, nonresident tuition." · · · · · · 

Education Code section 76140 requires.community college districts to charge a tuition fee to 
nonresident students, and authorizes the colleges to exempt all or parts of the fee for nonresidents 
who (I) enroll for six or fewer units, or (2) nonresidents who are citize.ns and residents of foreign 
countries if they. demonstrate a finaricia,J need for the exemption. Subdivision (b) authoriz.es the 
community college district tO confrac:t with other governments (state, county contiguous to 
California, federal, 9r foreign) for p!)ymentqf nonreside:rit student's tuition fee. Sub_division (c) 
prohibits nonresiderit students from being reported as full-time equivalent students for purposes 
of apportionment, with exceptions. Subdivision (d) requires the community college distriCt to set 
the nonresident tuition fee not later than February 1 of each year for the succeeding fiscal. year, 
and requires notice to the nonresident students of tuition fee charges. Subdivisions (e) and (f) 
provide formulas for ·setting tuition rates for 'nonresidents. 

The first issue is ove~ which ame~dments to ~ection76140 does the Com1~ission have 
jut'isd.iction, In a\)dition to ~cire rece~(amendfnenfs, claimant pied section 76140 ~ amended by· 
Statutes 1975, chaptj::f 78 <!nd sra!uies 1976, cli<tpter 990, both of which only amended ~armer ' 
Education. Code section 25505.8 (a precursor to section 76140, ren'umbered as such in Stats. 
1976, ch. 10 i'o58

/. J3ut since former seetion 25505 .8 was -not pied as a test claim statute, the ' 
. . . .) 

- : 
··j •.: ' 

58 The amendment to section 76140, renumbering former section 25505.8, by Statutes 1976, 
chapter 1010, was not pied by claimant. 
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Commission makes no findings on Statutes 1975, chapter 78,59 and Statutes 1976, chapter 990.60 

The Commission has jurisdiction over all the amendments to section 76140 from 1977 to 1995.61 

The Commission finds, however, that none of these amendments62 impose a.state mandate on 
community college districts except for Statutes 1989, chapter 985, .as discussed below. 

Subdivision (g), as added by Statutes 1989, chapter 985, states "In adopting a tuition fee for 
nonresident students, the governing board of each co.mmunity college district shall consider 
nonresident tuition fees of public community colleges in other states." Also added by Statutes 
1989, chapter 985 w~s the following.now in subdivision (d): · 

The governing board of each community coliege district shall provide nonresident 
students with notice of nonresident tuition fee charges during the spring terin 
befo~e the fall term in which the change will take effect. Nonresident tuition fee 
increase.s shall be gradual, moderate, and predictable. ' 

Based on the plain language of the provision, the Commission finds that subdivision (d) of 
Education Code section 76140 (Stats. 1989, ch. 986) is a state mandate to notify the nonresident 
student of nonresident tuition fee charges during the spring term· before the fall term in which the 
change will take effect. For the same reason, the Commission also finds that section 76140, 
subdivision (g), (Stats. 1989, ch. 985) is a state mandate for community college district 
governing boards to consider nonresident tuition fees of public community colleges in other 
states in determining nonresident tuition fees, and to make the tuition fee increases gradual, 
moderate, and predictable. 

59 This l975 amendment altered the calculation for the per-u~it tuition fee for colleges operating 
on a quarter system (the 1973 version only considered dividing the fee°by 30 units, which was 
amended to add "for colleges operating on the semester system and.4S (units) for colleges 
operating on .the quarter system." It also changed the criteria for the exception to the mandatory 
fee for nonresidents. · 
60 The 1976 amendment required the citizen and resident o~ a foreign country' for which a 
community college district may exempt froni the nonresiderit'tu.ition fee to demonstrate a 
financial need for the exemption, and capped the exemption' at n~t more than 10 percent of the 
nonresjdeht foreign students attending. It'.aiso change,d ,the method for caku la~ing the 
nonresident tuition . 

. 61 Statutes 1977,. chapter 36 and Statute~ j977, chapter 242 replaced ~efer~nces to grades 13 and 
14 with "a community college" and made other nonsubstantive changes. Statutes 1979, chapter 
797 removed a requirement to report to the Board of Governors. Statutes 1980, chapter 789; 
changed the proyision regardin~ reporting n~nres,ident attend,ll.nce, s~t ~deadline ofFebruar~ I 
for the district governing o_oard to set nonresid~rit illiticih rates, made permissive t.he foriner ' ,, 
requirement for th.e fee to be paid in ~qual.iristallm'~ntS, and al.tere<;I the tuition s_etting forrirnl~: 
Statutes 1?83, chapter 317, amended the ncinre,sident tuition formula. Statutes 1994, chapter ·170 
also amended the nonresident tuition forinula. Statiites 1992, chapter 1236 added subdivisions 
(i), G), ~d (k); which authorize certai'n smaiier districtS tb exempt c~rtaiii' students from the 
mandatory fee, under certain circumstances, and describes how those students are reported for 
apportionment purposes. Statutes 1995, chapter 75 8, made nonsubstantive changes. 

62 The amendment of Statues 2005, chapter 654, was not pied so the C,ommission makes no · 

finding on it. 
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The Commission also finds that these activities in amended subdivisions (d) and (g) are a new 
program or higher level of se~ice, since they did not exist before Statutes 1989, chapter 986. 

D. Exceptions to Determination ofNonresidence 

The Legislature has granted specified groups of students the right to resident classification who 
would not otherwise qualify for residence, entitling those students to resident tuition. 

In determining whether the following regulations constitute a state-mandated new program or 
higher level of service for the individual categories of students discussed below, the following 
regulation (Cal.Code Regs., tit. 5, § 54010/3 applies to the regulations discussed in this section 
of the analysis: · 

(c) Community college districts shall require applicants to supply information as 
specified in this subchapter [Subchapter 1 - Student Residence Classification] and 
may require additional information as deemed necessary. 

And for those activities that require determining California residence, the following title 5 
regulation (also in § 54010) also applies: 

(d) The district shall weigh the information provided by the student and determine 
whether the student has clearly established.that he or she has been a resident of 
California for one year prior to the residence determination date. 

The Commission, like a court, does not examine the following regulations and statutes in 
isolation, but in context of the entire scheme of law of which they are a part, including 

. subdivisions (c) and (d) above, so that the whole may be harmonized and retain effectiveness.64 

This means that when the statutes discussed below (Ed. Code, §§ 68074; 68075.5, 68076, 68077, 
68082, 68083, 68084, 68130.5) entitle the student to classification as a California resident, the 
statutes are interpreted in light of the community college's duty to classify the student as a 
resident (Ed. Code § 68040, even though this section was not pied and the Commission makes no 
finding on it). It also means that when a student is required to provide documentation in 
compliance with the regulations discussed below, it triggers the community college district's 
duty to require an applicant to supply, and the district to weigh1 the specified documentation to 
determine the student's residence status (Cal.Code Regs., tit. 5, § 54010, subds. (c) & (d)). 

Dependent of member ofam1ed forces (Ed. Code.§ 6S074; Cal.Code Regs., tit. 5, §§ 54041 
& 54050): Section 68074 of the Education Code concerns '.'a natural .or adopted child, stepchild, 
or spouse who is a dependent of a member or'the armed forces" ("military dependent") stationed 
in Califqmia on active duty. Military dependen~s are entitled to resident classification for .. 
purposes of tuition and fees(§ 68074, subd. (a)(!)), For military dependents whose spouse or 
parent· is transferred out of state or retires fr9m active. duty; the 'student dependent does not lose 
resident classification Ul')til "he or she has resided in the state the.mi.nimum time necessary to 
become a resident"(§ 68074, subd. (b)). · 

The issue is ~hether se~tion 68074 is a: state-mand~ted new program or higher level of service .. 
Former section 22853 of the Education Code (Stats. I 974, ch. 388) entitles a military dependent 

63 Register 82, No. 48 (Nov. 27, 1982) p. 635; Register 91, No. 23 (April 5, 1991) p. 34; 
Register 95, No. 19 (May 19, 1995) p. 333; Register 99, ]\jo. 20 (May 14, 1999) p. 333. 
64 Hartwell Corp. v. Superior Court, supra, 27 Cal.4th 256, ZSO. 
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to resident classification "until he has resided in the state the minimum time necessary to become 
a resident." If the member of the armed forces is transferred "to a place outside the continental 
United States where the member continues to serve.in the armed forces ... the student shall not 
lose his resident classification until he has resided in the state the minimum time necessary to 
become a resident, so long as continuous attendance is maintained." 

A comparison of the pre-1975 statute (former§ 22853) and the current one(§ 68074) indicates 
that classifying as residents the dependents of transferred active-duty personnel was required 
before 1975, so the Commission finds that doing so is not a state-mandated new program or 
higher level of service. 

Classifying as residents the dependents of retired military personnel, however, was not a part of 
the pre-1975 statutes. Therefore, the Commission finds that Education Code section 68074 
(Stats. 1980, ch. 580) is a state mandate on the community college to classify as residents those 
students who are dependents (as defined) of military personnel who retire from active duty after 
the residence determination date. The Commission also finds that doing so is a new program or 
higher level of service. · 

Section 54050 of the \itle 5 regulations indicates the duration of the exception from payment of 
nonresident tuition: 

Those exceptions frmn payment of nonresident tuition provided by Education 
Code sections 68074 (military dependents) ... apply for so long as the student 
qualifies under the terms of either section 68074 or 68075. Resident classification 
for purposes of determining the amount of tuition and fees includes eligibility for 
Board of Governor's fee waivers. 

The 1973 title 5 regulations, in former section 54040, stated as follows (changed to § 54050 by 
Register 82, No. 48 (Nov. 27, 1982) p. 638:2): · 

Those exceptions from payment of nonresident tuition provided by Education 
Code Sections ... 22853 (military dependents), and 22854 (military members) 
apply only so long as the !itlldeli.t has not been in California long enough to have 
one year of California residence. 

The Commission finds that section 54050. in the title 5 regulations is not a state-mandated new 
program or higher level of service. Before l 975, the excegtion for military dependents was 
limited to one year before obtaining California residence. 5 The current regulation states that the 
exception from payment of nonresident tuition appl!es for so long as the resident qualifies under 
the terms of Education Code section 68074, which states that the student dependent does not lose 
resident classification until ''he or she has resided in the state the minimum time necessary to 
become a residerit."66 According to sectiori 680i 7, that minimum time is one year. Since the. ·· · 
current section 54050 regulation is essentially the saine as seCtion 54040 in the 1973 title 5 · · 
regulations,67 the Commission finds that, as it applies to Education.Code section 68074, sectio_n· 

.'.er • • • • 

65 Former California Code of Regulations, title 5, section 540.40; Register .73, No. 26 
(Jun. 30, 1973) page 638. 
66 Education Code section 68074, subdivision (b}. · 

67 Former California Code of Regulations, title 5, section 54040; Register 73, No.26 
(Jun. 30, 1973) page 638. 
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54040 not a state-mandated new program or higher level_ of service (Register 82, No. 48 
(Nov. 27, 1982) p. 638.2; Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No. 19 
(May 19, 1995) p. 336.) 

Section 54041 of the title 5 regulations requires the military dependent claiming 
residence status to do the following. The 1983 amendments are marked in underline and 
strikeout (Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jun. 11, 1983) 
p. 638): 

[P]rovide ... a statement from the military person's commanding officer or 
personnel officer that the military person's duty station is in California on active 
duty as of the residence determination date or is 01:1tside the oontinental United 
States on aotive dl:lty after ha't'ing aeon transferred immediately anel elireotly frorf! 
a Califomia d1:1ty station. or that the military person is outside of California on 
active duty after having been transferred immediately and directly from· a 
California duty station after the residence determination date; or that the military 
person has, after the residence determination date, retired as an active member of 
the armed forces of the United States. A statemen_t that the student who qualifies 
for resident classification as a natural or adopted child or stepchild is a dependent 
of the military person for an exemption on federaiJaxes shall also l:Je provided. 

In both versions of section 54041, in order to obtain resident classification, the student must 
submit the documentation li~~d. Th is requirement is read in conjunction with section 54010, 
subdivision (c) and (d)'s requirement for the community college district to require applicants to 
supply information, and for the district to weig~ it. Thus, the Commission find~ that requiring a 
student to supply a statement from the military person's commanding officer or personnel 
officer, as specified, and a statement regarding the student's tax status as a dependent, and for the 
district to weigh this information, is a state mandate (Cal.Code Regs, tit. 5, § 54041 ). This 
requiremerit would apply to both current as well as retired military personnel. 

The Commission also finds that requiring submissiori-ofthese documents is a new program or 
higher level of service. The 1973 title 5 regulations, in former section 54032, stated as follows 
(changed to§ 54041 by Register 82, No. 48 (Nov. 27, 1982) p. 638): 

A dependent or natural or adopted child, _stepchild or spouse of a member of the 
armed forces oqhe United Stat_es claiming residenc~ status pursuant to ~ection 
22853 of the Education Code should provide the coliege-admissicin~ offic~r with a 
statement from the military person, s commanding officer or personnel officer. that 
the military person's duty statjon is in Cali'fci~nla o~-kctive duty as oJthe opening 
of the semester, quarter or term, or is outside the continental United States on 
active duty after h~ving b~en transferred imniediateiy and directly fyom·a - - ' '· 
California duty statiori. A statement that the student is a dependenf'ofthe military 
person for an exemption on federal t~xes shOuld als'o be provided, [Emphasis 

- added.] -

The 1973 and 1977 versions of the tltl~ 5 regulation (former§ 54032, Register 73, No. 26 
(Jun. 30, 1973) pp. 637-638; Register 77, No. 45 (Nov. 5, 1977) p. 638.1) stated that the student 
should provide the admissions officer with a statement from the student that he or she is a 
dependent of the military person for exemption on federa_l income taxes, and should provide the 

-admissions officer with the following: 
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[A] statement from the military person's commanding officer or personnel officer 
that the military person's duty station is in California on active duty as of the 
opening of the semester, quarter or term, or is outside the continental United 
States on active duty after having been transferred immediately and directly from 
a California duty station. 

The Commission finds that former section 54032 of the title 5 regulations (Register 73, No. 26 
(Jun. 30, 1973) pp. 637-638; Register 77, No. 45 (Nov. 5, 1977) p. 638.1) does not mandate an 
activity. 

By contrast, current section 54041 (added by Register 82, No. 48 (Nov. 27, 1982) p. 638) states 
that those statements "shall" be provided regarding active duty status, or "that the military person 
has, after the residence determination date, retired as an active member of the armed forces of the 
United States." Therefore; the Commission finds that section 54041 of the title 5 regulations (as 
added by Register 82, No. 48 (Nov. 27, .1982) p. 638) is a state-mandated new program or higher 
level of service on community .colleges to require the student to supply the documentation 
specified.· 

In summary, the Commission finds that Education Code section 68074, in the context of the 
community college's duty to "claii.sify a student as a resident or nonresident(§ 68040), imposes a 
state-mandated new program or higher level of service on community colleges to: 

• Classify as residents for the purpose of deterinining the amount of tuition and fees those 
dependents (defined as a natural or adopted child, stepchild, or spouse who is a dependent 
of a member of the armed forces) of military personnel who retire from active duty after 
the residence determination date until the student dependent has resided in the state the 
minimum time necessary to become a resident. (Ed. Code, § 68074, Stats. 1980, ch. 580, 
Stats.1989, ch. 900, Stats. 2000, ch. 571.) 

The Commission also finds that section 54041 of the title 5 regulations is a state-mandated new 
program or higher level of service for a community college district to require applicants claiming 
residence status pursuant to section 68074 ofthe Education Code (for current or retired military 
personnel) to supply, and for the districqo weigh; the following in determining the applicant's 
residence: ' ' 

I A statement from the niilitary person's commanding officer or personnel officer that: 
(1) the military person's duty ~tation _is in California on a~tive· duty as of the resipence . 
determination date; or (2) that the military' person is outside of California on active duty 
after having· been transferred immediately and directly from a California duty station after 
the residence d<;terminatiori date; or (3) that the military person has; after the residence 
determination date, retired as an active rriember. of the armed forces of the United States. - · . . . 

I A statement that the student who qualifies for- resident classification as a .natural or 
adopted child or stepchild is a dependent of the military person for an exemption on 
federal taxes. (Cal.Code. Regs., tit. 5, § 54041; Register 82, No. 48 (Nov. 27, 1982) 
p. 638; Register 83, No. 24 (Jun. 11, 1983) p. 638. Register 91, No. 23 (April .s. 1991) 
p. 336; Register 95, No. 19 (May 19, 1995) p. 335.) 
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Member of armed forces CEd. Code, § 68075; Cal.Code Regs., tit. 5, §§ 54042 & 54050): Section 
68075, subdivision (a), of the Education Code (Stats. 2000, ch. 571) states: 

An undergraduate student who is a member of the anned forces of the United 
States stationed in this state on active duty, except a member of the am1ed forces 
assigned for educational purposes to a state-supported institution of higher 
education, is entitled to resident classification only for the purpose of determining 
the amount of tuition and fees. 

Subdivision (b) of section 68075 concerns students seeking a graduate degree and is therefore 
not applicable to community colleges. Claimant pied versions of section 68075 starting with 
Statutes 1989, chapter 900. 

The issue is whether section 68075 is a state-mandated new program or higher level of service. 
Former Education Code section 22854 (Stats. 1972, ch. 1100) stated: 

A student who is a member of the armed forces of the United States stationed in 
this state on active duty, except a member of the armed forces assigned for 
educational purposes to state-supported institutions of higher education, shall be 
entitled to resident classification until he has resided in the state the minimum 
time necessary to become a resident. 

Because there is no substantive difference between section 68075, subdivision (a), and former 
section 22854, the pre-1975 statute (or former§ 68075, Stats. 1976, ch. 1010), the Commission 
finds that section 68075 does not impose a state-mandated new program or higher level of 
service on community colleges within the meaning of article XIII B, section 6. 

Section 54050 of the title 5 regulations (Register 82, No. 48 (Nov. 27, 1982) p. 638.2) indicates 
the duration of the exception from payment of nonresident tuition, as follows: 

Those exceptions from payment of nonresident tuition provided by Education 
Code ... 68075 (military members) apply for so long as the student qualifies 
under the tenns of either section 68074 or 68075. Resident classification for 
purposes of determining the amount of tuition and fees includes eligibility for 
Board of Governor's fee waivers. 

Fonner section 54040 (Register 73, No. 26 (Jun. 30, 1973) p. 638) of the title 5 regulations. 
states: "Those exceptions from payment of nonresident tuition provided by Education Code ... 
22854 (military members) apply for so long as the student has not been in California long 
enough to have one year of California residence." 

The current version of section 54050 excepts members of the military from nonresident tuition, 
"for so long as the student qualifies under the terms of either section 68074 or 68075." Section 

· 68075 entitles the undergraduate student .to resident classification "only for the purpose of 
determining the amount of tuition and fees" but does not.specify a maximum length of time. 
Thus, while it may be possible for an active duty member of the military to obtain California 
residence after one year of active duty military service in the state, the member is not required to 
do so under the current version of section 54040 in order to be classified as a resident. 

Under both the 1973 version of former section 54040 and current section 54050, the student who 
is a military member on active duty is entitled to resident classification for the purpose of 
determining the amount of tuition and fees. But the exemption from nonresident tuition is 
indefinite under the current regulation for undergraduates. If the student were never reclassified 
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as a resident, it would be a lower level of service than under prior law. Therefore, the 
Commission finds that section 54050 of the title 5 regulations (Register 82, No. 48 (Nov. 27, 
1982) p. 638.2), as applied to Education Code section 68075, is not a state-niandated new 
program or higher level of service. 

Section 54042 of the title 5 regulations (Register.82, No. 48 (Nov. 27, 1982) p. 638) requires 
providing documentation, as follows: 

A student claiming application of section 68075 of the Education Code must 
provide a statement from the student's commanding officer or personnel officer 
that the assignment to active duty in this state is not for educational purposes. 
The student should also produce evidence of the date of assignment to California. 

Section 54042 (Register 82, No. 48 (Nov .. 27, 1982) p: 638.2) is identically worded to the 1973 
version of section 54033 of the title 5 regulations (Register 73, No. 26 (Jun. 30, 1973) p. 638.1). 
Both require the student to supply (and, the comm4nity co Hege to req4ire submission of and 
weigh,§ 54010, subds. (~) & (d)) "a statement from the stu~ent'scommanding officer or 
personnel o:ffice that the assignme\jt to ac;Five duty in this St(ite is not,for edu~ational purposes." 
Moreover, plaip. language of the section, by stating the siudenf"s~ould" produ9e evidence, 
indicates that producing evidence of the date of assignment to .California is' not required. Thus, 
the Commission finds that section 54042 is not a state-mandated new program or higher level of 
service within the meaning of article XIII B, section· 6 (Registei"82, No. 48 (Nov. 27,. 1982) p. 
638:2); Register 91, No: 23 (April 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 335). . . 
Claimant, in its February 2009 comments on the d,raft ~faff analysis, sta~es that section 54042 
requires a student to provide a .statement from the "sttident' s commanding officer or personnel 
officer with the word "must" and the second sentence using the word "should~' is, according to 
claimant, "an additional requirement arising from the first requirement in which the student: 
needs to have a written statement:.' Tre prim,ary reason.for the Commission's finding, l)_owever, 
is that section 54042 is the same as the 1973 version of section 54033. Thus, the Commission 

. finds that section 54642 is not a stati?-m~ndated new progran;1 or higher levelor"~eryice within 
the meaning of article XIII B, section 6 (Register 82, No. 48 (Nov. 27, 1982) p. 638.2); 
Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No, 19 (May 19, 1995) p. 335). 

Member of armed forces after discharge(§ 68075.5):: Section 68075.5 of the Education Cod~ 
(Stats. 1995, ch. 389) states: · 

A student who was a member-of the anned forces of the United States.stationed in 
this state on active duty for more than one year immediately prior to being 
discharg~d from the armed forces is entitled to resident classification for the 
le;~gth ofti\"fle. he or she lives in this state,.ai'terbhing'd.ischarged up to the . 
ininimum time necessary to become a re'sjdent. [E,mphasis added.]. . 

. ~' ' . . . - • . . . . ~·::- \; i.•' . . ' . • . 

Although by itself section 68075.5 does not mandate a community college activity, making the' 
student ·~entitled?' to resident classification triggers the district's duty iri section 68040 to classify 
students·as California residents, or nonresidents ifthe1statutory criteria does not apply. 

Therefore, th~ Coinmissib~'fi~ds that 'secti6ri' 6801'5.5 (S~ts. 1995, ch. 389) imposes a state:. 
mandate·on a community college district to classify as a resident a student who was a member of 
the anned forces of the United States stationed in California on active duty for more than 6'rie . 
year immediately prior to being discharged from the armed. forces, for the length oftime he or· · 
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she lives in California after being discharged up to the minimum time necessary to become a 
resident. 

The Commission also finds that this activity is a new program or higher level of service, since 
there was no statute similar to section 68075.5 before it was enacted by Statutes 1995, 
chapter 389. 

Dependent of California resident for more than one year(§ 68076): Section 68076 of the 
Education Code, enacted by Statutes 1988, chapter 753, and amended in 1991. and 1993, states as 
follows: 

Notwithstanding Section 68062, [regarding determination of place of residence] a 
student who (a) has not been an adult resident of California for more than one 
year and (b) is either the dependent child of a California resident who has had 
residence in California for more than one year prior to the residence detennination 
date, or has a parent who has both contributed court-ordered support for the 
student on a continuous basis and has been a California resident for a minimum of 
one year, shall be entitled to resident classification. This exception shall continue 
until the student has resided in the state the minimum time necessary to become a 
resident, so long as continuous attendance is maintained at an institution. 
[Emphasis added.] 

This statute entitles specified dependent students to California residency status. Read in 
conjunction with section 68.040's duty to classify students as residents or nonresidents, the 
Commission finds that section 68076 imposes a state mandate to classify students as residents if 
they meet the qualifications of section 68076. The Commission also finds that this requirement 
is a new program or higher level of service, since it did not exist before Statutes 1988, 
chapter 753. 

Therefore, the Commission finds that Education Code section 68076 (Stats. 1988, ch. 753, Stats. 
1991, ch. 455, Stats. 1993, ch. 8) imposes a state-mandated new program or higher level of 
service for community colleges to classify as a resident a student who (a) has not been an adult 
resident of California for more than one year; and (b) is either the dependent child ofa California 
resident who has had residence in California for more than one year prior to the residence 
detennination date, or has a parent who has both contributed court-ordered support for the 
student on a continuous basis and has been a California resident for a minimum of one year. 
This exception shall continue until the student' has resided in the state the minimum time 
necessary to become a resident, so long as continuous attendance is maintained at a community 
college. · 

Graduate of Bureau of Indian Affairs school(§ 68077): Section 68077 of the Education Code, 
added by Statutes 1989, chapter 424, states: 

Notwithstanding Section 68062, [regarding determination of place of residence] a 
student who is a graduate of any school located in California that is operated by 
the United States Bureau oflndian Affairs, including, but not limited to, the 
Sherman Indian High School, shall be entitled to resident classification. This 
exception shall continue so long as continuous attendance is maintained by the 
student at an institution. [Emphasis added.] 

By entitling a category of students to resident status, section 68077 (Stats. 1989, ch. 424, 
Stats. 1993, ch. 8), triggers the district's duty to classify students who meet the criteria as 
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residents.· (§ 68040). Therefore, the Commission finds that section 68077 is a state mandate on 
coni.munity colleges to classify as a resident a student who graduated from any school located in 
California that is operated by the United States Bureau of Indian Affairs, so long as continuous 
attendance is maintained by the student at a community college. 

The Commission also finds that this requirement is a new program or higher level of service, 
since it did not exist before Statutes 1989, chapter .424. 

Student holding emergency permit or public school c~edential (§ 68078, Cal.Code Regs .. tit. 5, . 
§ 54046): Section 68078 of the Education Code was amended by Statutes 2000, chapter 94968 to 

·add subdivision (b ), which entitles a student to resident classific,ation for: 

[H]olding a valid emergency permit authorizing service in the public schools of 
this state, who is employed by a school district in a full-time position requiring 
certification qualifications for the academic year in which the student enrolls at an 
institution in courses necessary to fulfill teacher credential requirements. 

The classification is "only for the purpose of determining the amount of tuition and fees for no 
more than one year." (Ibid.) 

Subdivision (c) (also added by Stats. 2000, ch. 949) states that section 68078 "shall not be 
construed to affect the admissions policies of any teacher preparation program." The 
Commission finds that subdivision (c) of section 68078 (Stats. 2000, ch. 949, specifying that the 
section shall not b~ construed to affe,ct the admissions policies ofany teacher preparation 
program) is not a state mandate because it does ·not require a· community college activity. 

Subdivision (b) of section 68078, added by .Statutes 2000, chapter 949, entitles a new category of 
student to residence classification, one "holding a. valid emergency permit authorizing service in 
the public schools of this state, who is employed by a school district in a full-time position 
requiring certification qualifications for the academic year in which the student enrolls at an 
institution in courses necessary to fulfill teacher credential requirements."69 [Emphasis added.] 
The classification is· "only for the purpose 'of det°ermining the amoimt 'of tuition and fees for no 
~~~Y~" . . 

To qualify under the statute, a student must be seeking a teaching credential. Although 
eligibility for a credential requires "a baccalaureate or higher degree''.(§ 44259, subd. (b)(l)), it 
is possible for a person with that degree to take courses toward earning a credential at a 
community college; For example, one of the credential.requirements is "satisfactory completion 
of a program of professional preparation that has been accredited." (Id. at subd. (b)(3).) 
Completion of this requirement may be satisfied through "lower division" courses available. at a 

. community college (§.44259.1, subd. (b)(2)):__ 

68 Section 68Q78 was enacted in 1976 (Stats. 1976, ch. 1010), the con.tent of which is currently 
subdivision (a) of that secti9.n. Claimant did not plead thel 976 statute, and the Cpmmission 
makes no finding on it, . · · 
69 There are 17 types ofe~ergency permits. (Cal.Code Regs., tit.5, § 80023.) An application for 
an emergency permit is submitted by the school district, charter school, county office of . 

·education, et cetera, which is termed the "employing·agency." (Cal.Code Regs.; tit.S, § 80023. I, 
- · subd. (a)(l).} The permifs are good for ol't~ ):'ear, qut ·m.N' .be extend"<d for four.adpitional.years if 

issued on or,.after January 1, 1998. (Cal.Code Regs., tit.S, § 80.023.1, subd. (c).) 
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By entitling a category of students to resident status, subdivision (b) of section 68078 triggers the 
district's duty to classify students who meet the criteria as residents (§ 68040). Therefore, the 
Commission finds that subdivision (b) ofsection,6~078 (Stats. 2000, ch. 949) is a state mandate 
on a community college to classify as a resident a student.w~o holds a valid emergency, pennit 
authorizing service in the public schools of this state, who i_s employed by a school district in a 
full-time position requiring certification qualifications for the academic year in which the student 
enrolls at an institution in courses necessary to fulfill teacher credential requirements. This 
classification ls only for the purposes of detennining the amount of tuition and fees for no more 
than one year. · 

The Commission also finds that subdivision (b) of section 68078 is a new program or higher 
· 1evel of service that did not exist before Statutes 2000, chapter 949. 

Section 54046 of the title 5 regulations (Register 82, No. 48 (Nov. 27, 1982) p. 638. l; 
Register 91, No. 23 (April 5, 1991) p. 337) states: 

A student claiming residence status pursuant to section68078 of the Education 
Code shall provide a statement from the employer showin'g e1~ployment by a 
public school in a fuli-time position requiring certification qualifications for the 
college year in which the student enrolls. The student.1ilust also show that he or 
she holds a credential and will enroll in courses necessary to obtain another type 
of credential authorizing service in the public schools, or that the student holds a 
credential issued by the Board of Governors and is enrolled in courses necessary 
to fulfill credential requirements.70 

The Commission finds that section 54046 of the title 5 regulations is a state.mandate on . 
community college districts t.o require students claiming resident classification as specified to 
supply the statements and credential as stated in the regulation. 

The next issue is whether section 54046 is a new program or higher level of service. Former 
section 54036 (Register 73, No. 44 (Nov. 3, 1973) pp. 638-638.1) stated as follows: 

Public School Employee Holding Valid Credential. A student claiming residence 
status pursuant to Section 22857 of the Education Code71 should provide the admissions 
officer with a statement from the employer showing employment by a public school in a 
fuil-time position requiring certification q·ualifications for the college year in which the · 
student enrolls. The student must also show that he or she holds a provisional credential 
and wi II enroll in courses necessary to obtain another type bf credential authorizing 
service in the public schools, or that he student holds a credential issued pursuant to 
Section 13125 of the Education Code and is enrolled in courses necessary to fulfill 
credential requirements, or is enrolled in c9urses necessary to fulfill credential 
requirements of the fifth year of education prescribed by ~ubdivision (b) of Section 13130 
of the Education Code. 

70 
Prior to AB 1725 (Stats. 1988, ch. 973) the Board of Governors of the Community Colleges 

issued cred~ntfals, ~nd possession ofmiappropri.~te credential was required before a person .. 
could be hired 'as a faculty member (including teaching faculty, counselors, librarians, etc.) or an 
academic administrator. . . . . ·' ' . .. . 

71 
Fonner Educatio~ Code section 22857 was equi~;l~nt to subdivision (a) of section 68078. 
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The 1977 amendmerit to section 54036 (Register 77, No. 45 (Nov. 5, 1977) p. 638.2) amended 
the 1973 version as follows: 

Public School Employee Holding Valid Credential. A student claiming residence 
status pursuant to Section~ 68078 of the Education Code should provide the· 
admissions officer with a statement from the employer showing employment by a public 
school in·~ full-time position requiring certification qualifications for the college year in 
which the student enrolls. The student must also show that he or she holds a pToYisioAal 

. credential and will enroll in courses necessary to obtain another tYpe of credential 
authorizing service in the public schools, or.that the student holds a credential issued 
pursuant to Section~ 87274 of the Education Code and is enrolled in courses 
necessary to fulfil'l credential requirements, or is eATDlleel iA eo1:1TSes Aeeessaf)' to fulfill 
STeeleRtial reqwirements of the fifth year of eel1:1eatioR preseribeel by s1:1belh·isioR (b) of 
SeetioR 13130 ofthe Belweation Coele. 

As to the first sentence, the plain janguage of both the J 973 and 1977 versions of the regulation 
(using the word "shoµld") did not require providing the admissions officer with a statement from 
the employer showing employment by a public school in a full-time position requiring 
certification quaHfjcations for the college year in which the student enrolls. This "should" was 
changed to "shall" in the 1982 version of the regulation, which also changed the section number 
to 54046. 

Therefore, the Commission finds that se.ction 54046 is a state-mandated new program or higher 
level of service on the district to require the student to supply, and for the district to weigh, a 
statement from the employer showing employment by a public school in a full-time position 
requiring certification qualifications for the college yeru: in which the student enrolls. (Cal. Code 
Regs., tit. 5; § 54046; Register 82, No. 48 (Nov. 27, 1982) p. 638.1; Register 91, No. 23 
(April S, 1991) p. 337).72 This seetion is state-mandated new program or higher level of service 
for students claiming residence under section 68078. This includes those claiming residence 
under both subdivision (b) of section 68078 (students holding a valid emergency permit, as · 
specified) as well as subdivision (a)73 (stud_ent holding a valid credential, as specified, who is 

· 72 The 1991 amendri1ent to. the first sentence of section 54046 was not substantive. It removed 
the term "admission's officer." · 
73 Subdivision (a) of section 68078 provides: · 

(a).A student holding a valid.credential authorizing service in the p·ublic schools 
of this state who is employed by a school district in a full-time position requiring 
certification qualifications for the college year in which the student enrolls in an 
institution is entitled to resident classification if that student meets any of the · 
following requirements: .. , " 

(I) He or she holds a provisional credential and is enrolled at an _institution in courses 
necessary to obtain another type of credential authorizing service in the public 
schools. . . . . 

(2) He or she holds a cre_dential issued p~rsµant to Section 44250 and is ~nrolled at an 
institution in cqurses necessary 'io fulfill cr~dential requirements [§ 44250 states · 
that the commission (on te'acher credentialing) issues oniy the following two types 
of credentials: "(a) A teaching credential. (b) A services credential: The . . . 
commission may issue an internship teaching or services credential.) 
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seeking another type of credential, or holds a provisional credential seeking another type of 
credential, is enrolled in courses necessary to fulfill the requirements for a fifth year of education 
prescribed by subdivision (b) of Section 4425974

). 

As to the second sentence in the regulation, the word "must' is interpreted the same as "shall" 
which is mandatory.75 Under former (pre-1975) law the student was only required to supply (and 
the district was to require) a student's provisional credential, while under the current version the 
district is required to look at the types of credential in section 68078 (to include an emergency . 
permit after Statutes 2000, chapter 949). Thus, the Commissio'n finds that requiring a student to 
supply a provisional credential is not a new program or higher level of service for the district. 

The Commission also finds, however, that section 54046 of the title 5 regulations is a state
mandated new program or higher level of service on the district to require the student to supply, 
and for the district to weigh, any teaching credential except a provisional credential. The district 
also shall require the student to show he or she will either enroll in courses necessary to obtain 
another type of credential authorizing service in the public schools, or the student holds a 
credential issued by the Board of Governors and is enrolled in courses necessary to fulfill 
credential requirements. (Former Cal. Code Regs., tit. 5, § 54036; Register 77, No. 45 
(Nov. 5, 1977) p. 638.2. Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) 
p. 638.1; Register 91, No. 23 (April 5, 1991) p. 337.) 

. Native American student(§ 68082): Education Code section 68082 (Stats. 1977, ch. 36) states: 

A student who is a native American is entitled to resident classification for 
attendance at a community college ifthe student is also attending a school 
administered by the Bureau of Indian Affairs located within the community 
college district. As used in this section, "native American" means an American 
Indian. [Emphasis added.] 

Because of the entitlement language in this section, the district's duty to classify Native 
American students as residents is triggered if they fall within the statutory criteria. Therefore, 
the Commission finds that section 68082 (Stats. 1977, ch. 36) is a state mandate on community 
colleges to classify as residents Native American students who attend a school administered by 
the Bureau oflndian Affairs located with the community college district. The Commission also 
finds that this requirement is a new program or higher level of service,_ since it did not exist 
before Statutes 1977, chapter 36. 

(3) He or she is enrolled at an institution in ~ours~~ -~~c~ssary to fu 1fi 11 the 
requirements for a fifth year of education prescribed by subdivision (b) of Section 
44259. [See fn. 68.] · 

74 
Section 44259, subdivision (b), specifies the minimum requirements for the preliminary 

multiple or single subject teaching credential. 
75 Board of Superviso.rs v. Simpson (1951) 36 Cal.:id 671, 675-676. "Rules governin.g the 
interpretation of statutes also apply to interpretation of regulations." Diab lo Valley College 
Faculty Senate v. Contra Costa Community College Dist. (2007) 148 Cal.App.4th I 023, 103 7. 
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Amateur student athlete in training at U.S. Olympic Training Center(§ 68083): Section 68083 of 
the Education Code (added by Stats. 1997, ch. 438} states: 

(a) Any amateur student athlete in training at the United States Olympic Training 
Center in Chula Vista is entitled to resident classification for tuition purposes until 
he or she has resided in the state the minimum time necessary to become a 
resident. [Emphasis added.) 
(b) "Amateur student athlete," for purposes of this section, means any student 
athlete who meets the eligibility standards established by the national governing 
body for the sport in which the athlete competes. 

Section 68083 triggers the district's duty to classify an eligible amateur student athlete as a 
California resident(§ 68040); Therefore, the Commission finds that section 68083 (Stats. 1997, 
ch. 438) is a state mail.date on community colleges to classify a student as a resident ifhe or she 
is an amateur student athlete in training at the United States Olympic Training Center in 'Chula 
Vista, and meets the definition in subdivision (b) of section 68083. The Commission also finds 
that this mandate is a new program or higher level of service, since it did not exist before 
Statutes 1997, chapter 438. 

Therefore, the Commission finds that se'ction 68083 (Stats. 1997, ch. 438) is a state-mandated 
new program or higher level of service for a community college to classify as a resident for 
tuition purposes any amateur student athlete (as defined in § 68083, subd. (b)) in training at the 
United States Olympic Training Center ii') Chula Vista, until he or she has resided in the state the 
minimum time necessary tp become' a resident. · 

Federal civil service employee in state due to military mission realignment(§ 68084): Added by 
Statutes 1998, chapter 952, Education Code section 6808476 provides: 

(a) A parent who is a federal civil service employee and his or her natural or 
adopted dependent children are· entitled to resident classification at ... a California 
community college if the parent has moved to this state as a result of a military 
mission realignment action that involves the relocation of at least 100 employees. 
This classification shalLcontinue until the student is entitled to be classified as a 
resident pursuant to Section 68017 [the definition of"resident"], so long as the 
sttident continuously attends an institution of public higher education. [Emphasis 
added:]· · · 

By ~ntitling eligible federal civil service employees, as specified, to resident status, section 
68084 requires the college to classify those students as residents if they meet the statutory . 
criteria. Therefore, the Commission finds that section 68084 is a state mandate. As a mandate 
that did not exist before Statutes 1998, chapter 952, the Commission also finds that this section is 
a new program or hi~he.r level of service. . . 

'·: ••• 1 ' · ..... 
' "•'! .•. • ... 

76 Subdivision (b) of section 68084 ~as added by Statutes 2004, chapter 225, rega~ding 
community ccilleges; California State University, and Universify ofCaiifornia certification of , 
qualifying military mission realignment actions (originally, the Trade and Commerce' Agency ...... 
was to certify qualify military mis'sicin realignment actions and provide the information ~o the . 
community colleges and other segments of higher education). The Commissior) makes no. 
finding on Statutes 2004, chapter 225 because it was not pied by claimant. - . 
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Specifically, the Commission finds that section 68084 (Stats. 1998, ch. 952) is a state-mandated 
new program or higher level of service for community colleges to classify as a state resident a 
federal civil service employee and his or her natural or adopted dependent children if the parent 
has moved to this state as a result of a military mission realignment action that involves the 
relocation of at least JOO employees, until the student is entitled to be classified as a resident 
pursuant to section 68017, so lor\g as the student continuously attends a community college. 

Nonresident California high school graduates(§ 68130.5 & Cal.Code Regs., tit. 5, § 54045 .5 
& Chancellor's document): Education Code section 68130.5, enacted by Statutes 2001, chapter 
814, exempts specified students from paying nonresident tu.ition as follows: 

Notwithstanding any other provision of law: 
(a) A student, other than a nonimmigrant alien within the meaning of paragraph 
(15) of subsection (a) of Section 1101 of title 8 of the United States Code, who 
meets all of the following requirements shall be exempt from paying nonresident 
tuition at the California_State University and the California Community Colleges: 

(1) High school attendance in California for three or more years. 

(2) Graduation from a California high school or attainment of the equivalent 
thereof. 

(3) Registration as an entering student at, or current enrollment at, an accredited 
institution of higher education in California not earlier than the fall semester or 
quarter of the 2001-02 academic year. 

(4) In the case of a person without lawful immigration status, the filing of an 
affidavit with the institution of higher education stating that the student has filed 
an application to legalize his or her immigration status, or will file an application 
as soon as he or she is eligible to do so. 

(b) A student exempt from nonresident tuition under this section may be reported 
by a community college district as a full-time equivalent student for 
apportionment purposes. · 

(c) The Board of Governors of the California Community Colleges and the 
Trustees of the California State University shall prescribe rules and regulations 
for the implementation of this section. 

(d) Student information obtained in the implementation of this section is 
confidential. 

The legislative intent of Statutes 200 I, chapter 814 was expressed in the legislative findings and 
declarations enacted as section I of the bill: 

(I) There are high school pupils who have attended elementary and secondary 
schools in this state for most of their lives and who are likely to remain, but are 
precluded from obtaining an affordable college education because they are 
required to pay nonresident tuition rates. 

(2) These pupils have already proven their academic eligibility and merit by being 
accepted into our state's colleges and universities. 

(3) A fair tuition policy for all high school pupils in California ensures access to 
our state's colleges and universities, and thereby increases the state's collective 
productivity and economic growth. · · · 
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(4) This act, as enacted during the 2001-02 Regular Session, allows all persons, 
including undocumented immigrant students who meet the requirements set forth 
in Section 68130.5 of the Education Code, to be exempt from nonresident tuition 
in California's colleges and universities. 

Section 54045.5 of the title 5 regulations (Register 02, No. 25 (Jun. 21, 2002) p. 335) repeats the 
criteria for resident tuition in Education Code section 68130.5. Subdivision (b) of section 
54045.5 requires students seeking exemptions under this category to "complete a questionnaire 
form prescribed by the Chancellor and furnished by the district of enrollment, verifying 
eligibility for this nonresident tuition exemption" and states that the student may be required to 
provide additional documentation. Subdivision (c) states that any student without lawful 
immigration status who is seeking this exemption, "shall, in the questionnaire described in 
subdivision (b), affirm that he or she has filed an application to legalize his or her immigration 
status, or will file such an application as soon as.he or she is eligible to do so." Subdivision (d) 
states that the student has the burden of providing evidence of compliance with the requirements. 
The remaining subdivisions clarify that the section does not modify standards for student 
financial aid, and that a refund is not authorized for tuition paid for terms before January 2002: 

Based on the language in the statute, the Commission finds that Education Code section 68 I 30.5 
(Stats. 2001, ch. 814) is a state mandate on a community college to exempt a student (other than 
a nonimmigrant alien withio the meaning of paragraph (15) of subsection (a) of Section 110 I of 
title 8 of the United States Code) from paying nonresident tuition if he or she meets the 
following criteria: (I) High school attendance in-California for three or more years; 
(2) Graduation from a California high school or attainment of the· equivalent thereof; 
(3) Registers for or is enrolled in a course offered by any college in the district not earlier than 
the fall semester or quarter of the 2001-02 academic year. 77 The Commission also finds that 
section 68130.5 imposes a new program or higher level of service, since the mandate did not 
exist before Statutes 2001, chapter 814.78 

The Commission further finds that California Code of Regulations, title 5, section 54045.5 
(Register 02, No. 25 (Jun. 21, 2002) p. 335), constitutes a state mandate on a district to require 
the applicant for the exemption to complete a questionnaire, on a form prescribed by the 
Chancellor and furnished by the district of enrollment, verifying eligibility for this nonresident 
tuition exemption, in which the student in the questionnaire affirms that he_?r she has filed an 

77 The regulation states that the student must register for or be enrolled for any term commencing 
on or after January 1, 2002. Although the language of the statute controls the terms of the 
mandate, community colleges would not be eligible for reimbursement before the effective date 
of the statute. 
78 On September 15, 2008, California's Third District Court of Appeal issued an opinion on 
section 68130.5 (Stats. 2001, ch. 814). The opinion reverses a lower court's decision to grant a 
demurrer, and holds that plaintiffs stated a viable claim that section 68130.5 conflicts with and i~ · 
preempted by federal title 8 U.S.C. sections 1623 and 162·1. (Martinezv. Regents of the · ·. ·· 
University of California (2008) 166 Cal.App.4th 1121.) The case was remanded back to the triaJ. 
court. If the court ultimately finds that section 68130.5 is invalid, the statute· would become 
void. At that point, reimbursement for activities under section 68130.5 would end on the date· 
the court's decision becomes final. 
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application to legalize his or her immigration status, or will file such an application as soon as he 
or she is eligible to do so (Cal.Code Regs., tit. 5, § 54045.5, subd. (b)). And it is a state mandate 
for the district to weigh the information on the questionnaire in determining the student's 
eligibility for the exemption (Cal.Code Regs., tit. 5, § 54010, subd. (c)). Requiring and weighing 
the questionnaire information is also a new program or higher lev'el of service for the community 
college district, since it did not exist prior to the June 2002 regulation. 

The Commission finds that the following phrase in subdivision (b) of section 54045.5 is not a 
state mandate: "Any student seeking an exemption under subdivision (a) ... may be required to 
provide documentation in addition to the information required by the questionnaire as necessary 
to verify eligibility for an exemption." Because the regulation does not expressly require the 
submission of additional documentation, it would be required at the discretion of the community 
college. Therefore, requiring to be submitted and weighing any additional documentation to 
verify eligibility for exempting students from nonresident tuition at a community college is not a 
state mandate within the meaning of article XIII B, section 6 of the California Constitution. 

Aside from the statutes and regulations, the Chancellor's Office issued a document, "Revised 
Guidelines and Information on AB540" in May 2002, which was pied in the test claim (hereafter 
Chancellor's document). The Commission finds that this document is an "executive order" 
within the meaning of Government Code section 175 I 6 because it is an "order, plan, 
requirement, rule, or regulation issued by ... any agency, department, board, or commission of 
state government." The Chancellor's document explains section 6813 0 .5 of the Education Code 
and section 54045 .5 of the title 5 regulations, and includes the questionnaire cited in section 
54045.5. It also imposes the following new requirements not iri the statutes or regulations, which 
are discussed .below: 

• If a student is determined eligible for this exemption subsequent to the payment of 
nonresident tuition, the tuition paid must be refunded to the student (p. 2). 

• Individually printed old (questionnaire) forms must be discarded and replaced with newly 
prescribed (Chancellor's) form, in printed materials for Summer 2002 or Fall 2002, 
unless the district's form is part of a major preprinted document such as a Schedule of 
Classes (p. 3). 

• The original certified affidavit and other materials utilized by a district in meeting the .. 
certification requirements, shall be considered Class I - Permanent Records, under the 
provisions of title 5 of Section 59023. The Class I records shall be retained indefinitely,. 
unless copied or reproduced by photograph, microphotograph or reproduced on film or 
electronically (p. 4 ). 

Claimant pied the activity of"obtaining ... additional documentation or evidence, as necessary 
or when the district is in possession ofconflicting information, to verify eligibility for the 
exemption." The Commission finds that collecting documentation beyond the information in the· 
questionnaire is not a state mandate. Section '54045 .5 cif the title 5 regulation states that the 
student "may be required to provide· documentation in addition to the information required by the 
questionnaire." The chancellor's document states that "if the district is in possession of · 
conflicting information regarding any aspect of the student eligibility, the district should pursue 
additional verification ... to resolve discrepancies prior to granting this exemption." [p. 3, .. 
emphasis added.] Because neither the .regulation nor the chancellor's document on their face 
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requires additional documentation to be provided, the Commission finds that obtaining it is not 
mandated by the state. 

Claimant, in its February 2009 comments, disagrees and argues that the district "is practically 
compelled to pursue additional verification if it is in possession of conflicting information 
regarding any aspect of student eligibility ."79 According to claimant: 

lfthere is conflicting information on a student's questionnaire that results in the 
district not being able to determine the eligibility of the student, the district would 
be unable to comply with the state mandate that requires the district to weigh the 
questionnaire information properly. The District's decision to grant or deny 
eligibility in the face of conflicting information wou Id be arbitrary and a statutory 
violation. The Chancellor's Document language reinforces this when it states that 
the district should pursue additional verification to resolve discrepancies prior to 
granting this exception. 

Neither the plan language of section 54045.5, subdivision (b), of the title 5 regulation, nor the 
plain language of the Chancellor's document, requires pursuing additional verification. Claimant. 
would have the Commission interpret the "may be required to provide additional documentation 
(in § 54045.5, subd. (b)), or the "should pursue additional verification" (in the Chancellor's 
document, p. 3) as a new requirement encompassed within the requirement to weigh 
questionnaire information(§ 54010, subd. (b)). Weighing information in a questionnaire does 
not include verifying additional information. The Commission cannot read a requirement into an 
executive order that is not on its face.80 Therefore, the Commission finds that subdivision (b) of 
section 54045.5 (Register 02, No. 25 (Jun. 21, 2002) p. 335) and the statement on page 3 of the 
Chancellor's document do not constitute state mandates within the meaning of article XIII B, 
section 6. 

Paragraph 20 on page 4 of the Chancellor's documents states: 

The original certified affidavit and other materials utilized by a district in meeting 
the certification requirements shall be considered Class l - Permanent Records, 
under the provisions of title 5 of Section 59023. The Class l records shall be 
retained indefinitely, unless copied or reproduced by photograph, 
microphotograph or reprodu_ced on film or electronically. It is suggested, for 
audit purposes, that the original documents should be maintained for at least five 
years. 

79 The California supreme Court has described practical compulsion as a state-imposed . 
substantial penalty (independent of the program funds at issue) on any local entity that declined 
to participate in a given program. Kern High School Dis_t., supra, 30 Cal.4th 727, 731. Claimant · 
describes no state-imposed substantial penalty here, so the Commission cannot find practical 
compulsion. . . · .. , · · · · · 

80 Gillett-Harris-Duranceau & Associates, Inc. v. Kemple (1978) 83 Cal.App.3d 214; 219-220. · · 
"Rules governing the interpretation of statutes also apply to interpretation of regulations." 
Diablo Valley College Faculty Senate v. Contra Costa Community College Dist: '(2007) 148 
Cal.App.4th 1023, 1037. 
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The Commission finds, based on the plain language of this paragraph, that retaining indefinitely 
(as Class 1 Permanent Records) the original certified affidavit and other materials utilized by a 
district in meeting the certification requirements or copying, reproducing them by photograph, 
micrograph, or via film or electronically, is a state mandate. The Commission also finds that 
doing so is a new program or higher level of service, since it was not required before the 
Chancellor's document was issued. And although there is a list in subdivision (d) of section 
59023 of the title 5 regulations of student records comprising Class I - Permanent Records, the 
affidavit and other materials are not included, making paragraph 20 a new program or higher 
level of service. 

The context of the last two sentences in paragraph 20 indicates that "original documents" mean 
those not copied or reproduced on film or electronically. Thus, the Chancellor suggests the 
original documents be maintained for at least five years even if photographic or 
microphotographic reproduction is effected. Retaining these original documents for five years, 
however, is not a state mandate because doing so is a suggestion, according to the plain language 
of the Chancellor's document. 

Paragraph 8 on page 2 of the Chancellor's document states: "If a student is determined eligible 
for this exemption subsequent to the payment of nonresident tuition, the tuition paid must be 
refunded to the student.". The Commission finds that, based on the language, this is a state 
mandate. The Commission also finds that it is a new program or higher level of service to refund 
the tuition ifthe student is determined eligible for the exemption after he or she has paid 
nonresident tuition, since it was not required before issuance of the Chancellor's document. 

Paragraph 14 on page 3 of the Chancellor's document states that individually printed old 
(questionnaire) forms must be discarded and replaced with newly prescribed (Chancellor's) 
form, in printed materials for Summer 2002 or Fall 2002, unless the district's form is part of a 
major preprinted document such as a Schedule of Classes. The Commission finds that 
discarding this old form, if necessary, is a state mandated, one-time activity. The Commission 
also finds that doing so is a new program or higher level of service. 

Paragraph 38 on page 6 of the Chancellor's document states as follows: 

If a student certifies that all requirements have been met and this certification is 
subsequently detennined to be false, the student shall be liable for the repayment 
of the nonresident tuition that would have been applicable for all relevant terms of 
attendance. The student may be subject to disciplinary proceedings per district 
policy. The student self-certification contains a student acknowledgement of this 
potential liability. 

The language of paragraph 38 in the Chancellor's document only states that the student is liable 
for the funds, but does not require the community college to collect. them. It also states that the 
student may be subject to disciplinary proceedings per district policy,-but does not require the 
community college to conduct any proceedings. It would be local officials who would decide to 
incur the costs. 81 

81 San Diego Unified School Dist, supra,. 33 Cal.4th 859, 880. 
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Claimant, in its February 2009 comments on the draft staff analysis, calls the interpretation 
regarding collecting the funds "contradictory" because "the student's liability is only as good as 
the district's ability to collect." According to claimant: 

If the district is not req'uired to collect the funds, then there is no point in holding 
the student liable' in the first place because it is very unlikely that the student will 
voluntarily pay the fees without any action on the district's part. The district is 
practically compelled to implement procedures arid conduct disciplinary 
proceedings for seeking reimbursement of fee waivers when a student's 
certification is found to be falsified, because otherwise the district would be · 
unable to collect the fees to which it is entitled. 

Claimarit also cites Education Code section 41020, subdivision (a),82 regarding the district's dtity 
of sound fiscal management, arguing that failure to collect funds would violate these principles. 
Claimant states "by creating the districts' entitlement to these funds, the Chancellor's Document 
practically corripels the districts to collect them." 

The Commission disagrees. As stated above, practical compulsion is "if the state were to impose 
a substantial penalty (independent of.the profram funds at issue) upon any local entity that 
declined to participate in a given program."8 Claimant describes no state-imposed substantial 
penalty, other thal1 the program funds at issue, for not collecting the funds, so the Corrimission 
cannot find practical compulsion to do so. 

Therefore, the Commission finds that seeking reimbursement from students when the 
certification is determined to be false, or conducting disciplinary proceedings, are not mandated 
by the state. This aiso means that establishing arid implementing policies and procedures 
regarding seeking reimbursement from students for nonresident fees that have been waived when 
the original certification is subsequently determined to be false, as stated by claimant, is not 
mandated by the state. · · 

Claimant also pied the following activities: 

• Participating in surveys conducted by the Chancellor's office concerning students 
receiving exemptions for nonresident tuition, when requested, pursuant to the 
Chancellor's Revised Guidelines and Information dated May 2002, paragraph 40. 

• The loss of nonresident tuition fees when sfudents are classified as.residents for tuition 
·purposes, pursuant to Education Code Sections 58074, 68075.5, 68076, 68077, 68078(b), 
68082, 68083, 68084, and California Code of Regulations, Section 54045, subdivisions 
(b) and (c). 

• The loss of nonresident tuition fees when nonresident students are exempted from the 
- payment of nonresident tuition pursuant tO"Education Code Section 68130.5 and · 

California Code .of Regulations 54045 .5 ·, ' 

82 Education Code section 41020, subdivision (a), states: "It is the intent of the Legislature to. 
encourage sciund fiscal m~agement practices among local educational agencies for the most 
efficient and effective use of public funds for the education of children in California by 
strengthening fiscal accountability at the district, county, and state levels." 

83 Kem High School Dist., supra, 30 Cal.4th 72 7, 731. 
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The Commission finds that these are not state-mandated activities. Regarding the surveys, the 
Chancellor's document (p. 6, par. 40) states that, "from time to time districts are asked to 
participate in such research." The language does not indicate that participating in the survey 
research is required or that receiving funds is conditional on it, so the Commission finds that 
survey participation is not a state mandate. 

The loss of nonresident tuition fees for either classifying students as residents, or exempting 
them from paying nonresident tuition, is also not reimbursable. In County of Sonoma v. 
Commission on State Mandates ((2000) 84 Cal.App.4th 1264), the challenged legislation reduced 
the amount of property tax revenue to be allocated to counties pursuant to a formula, keeping 
funding for schools stable. The court rejected the county's argument that the reallocation .of tax 
revenues constituted a state-mandated cost of a new program, holding that section 6 subvention 
is limited to increases in actual costs. As the County of Sonoma court stated, "we cannot extend 
the provisions of section 6 [of article XIII BJ to include concepts such as lost revenue ... some 
actual cost must be demonstrated, and not merely decreases in revenue." (Id. at 1285.) Thus, the 
Commission finds that loss of nonresident tuition fees is not a reimbursable cost within the 
meaning of article XIII B, section 6. 

In its February 2009 comments on the draft staff analysis, claimant asserts that the County of 
Sonoma case ·is not applicable because "the test claim has nothing to do w!th the legislature's 
power to determine budgets and shift funds which was the dispositive issue of that case. Rather 
than taking away funding previously allocated to the districts, the test claim statutes prohibit the 
districts from imposing fees they were previously permitted to recover." 

Claimant states that districts are required to spend funds to educate the district's students, but are_ 
restricted from collecting revenues by the test claim statutes and regulations. According to 
claimant: "The tuition foe waivers restrict the ability to raise local revenue without giving the 
ability to tum away these students, therefore the loss of nonresident tuition fees is an increased 
cost within the meaning of Article XIII B, section 6." Claimant also points to Education Code 
section 76000, which it says "requires admission of qualified residents and permits the admission 
of nonresidents." Claimant goes on: 

By changing the classification of nonresidents to residents, the test claim statutes 
take away the district's right to turn away these students. As a result, the district 
has an additional burden and obligation to educate these students and must incur 
costs in addition to the loss of revenue from waiving the tuition fee for 
reclassified students. The overall educational services must be maintained for 
nonresidents at a reduced fee . 

. The Commission disagrees with claimant's interpretation of the County of Sonoma case. The 
Commission finds that the case applies to the lost re-veniie in this test'cfaim; and as the court 
stated, "some actual cost must be demonstrated, and notmerely' de~reases in revenue." 
Therefore, the Commission finds that the lost revenue due to nonresident tuition fees is not 
reimbursable within the meaning of article XIII B, section 6. 

Alien students (Cai.Code Regs., tit. 5, § 54045): In 1986, section 54045 of the title 5 regulations 
(Register 86, No. 10 (Mar. 8, 1986) p. 638. I) was adopted. Subdivision (a) of that section states: 
"An alien not precluded from establishing domicile in the United States by the Immigration and· 
Nationality Act (8 U.S.C. 1101, et seq.) shall be eligible to establish residence pursuant to the 
provisions of this subchapter." 
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Subdivision (b) of section 54045 provides three scenarios when an alien is precluded from 
establishing domicile in the United States (entered the US illegally,84 entered under a visa 
requiring the alien have a residence outside the US, or entered US under a visa that permits entry 
solely for some temporary purpose). Subdivision (c)85 prohibits the alien who is precluded from 
establishing domicile in the United States from being classified as a resident "unless and until he 
or she has taken appropriate steps to obtain a change of status from the Immigration and 
Naturalization Service to a classification which does not preclude establishing domicile, and has 
met the requirements of Sections 54020- 54024 related to physical presence and the intent to 
make California home for other than a temporary purpose." 

Before section 54045 was adopted, Statutes 1983, chapter 680, enacted Education Code section 
68062, subdivision (h), (not pied by claimant, so the Commission makes no findings on it), 
which authorized aliens to establish residence unless precluded by the Immigration and 
Nationality Act from establishing domicile in the United States (Ed. Code, § 68082, subds. (h) & 
(i)). The constitutionality of subdivision (h) of section 6808286 was upheld by the Second 
District Court of Appeal, which provided the following background: 

By law, California's public colleges and universities charge lower tuition for 
California residents than for nonresidents. (See Ed. Code, §§ 68050-68051.) At 
one time, students who were not United States citizens were classified by statute 
as nonresidents unless they were "lawfully admitted to the United States for 
permanent residence in accordance with all applicable laws of the United States." 
(Former E.d. Code,§§ 68076-68077,-repealed 1983.) 

In 1982, however, in a suit by alien University of Maryland students whose 
parents were admitted to this country as employees of official international 
organizations, the Supreme Court of the United States ruled that when federal 
immigration law authorizes a particular classification of non immigrant aliens to 
establish domicile in the United States, a state university is precluded, under the 
supremacy clause, from refusing to regard them as residents. (Toll v. Moreno 
(1982) 458 U.S. 1 [73 L.Ed.2d 563, 102 S.Ct. 2977].) 

Accordingly, in 1983 our Legislature amended the Education Code to eliminate 
the requirement that alien students seeking the benefits ofresident tuition must 
show they were lawfully admitted for permanent residence. (Stats. 1983, ch. 680, 
§ 1, p. 2636.) A new rule was substituted: an alien student may be classified as a 
resident for tuition purposes "unless precluded by the Immigration and 
Nationality Act (8 U.S.C. 1101, et seq.) from establishing domicile in the United 
States." (Ed. Code, § 68062, subd. (h).) ' 

The Chancellor of the Californi~~State Univ~rsiiy.·a;ked the A:eforney"C:J-ene~ai · . 
whether, under this new statute, "undocumented aliens"-i.e.; noncitizens who lack 

84 Entering the U.S. illegally was added by Register 92, No. 4 (Ja1_1. 24, 1992) page 336. 
85 Subdivision (c) was adde~ by Registe~ ?5, Nos. 19-20 (May 19, 1995) page 335. _ 
86 Subdivision (h) of section 68082, st~t~s::"An aliei{ in~iuding an 'tinm'arried miner alien, may 
establish his or her residence, unless precluded by the Iinmigration and Nationality Act (8 U.S.C. 
II O I, et seq.) from establishing domicile in the United States." 
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valid visas, having entered or remained in the United States in violation of federal 
immigration law-are precluded from qualifying as California residents for tuition 
purposes. In June 1984 the Attorney General published his formal opinion that 
undocumented aliens are, under the statute, considered nonresidents. (67 Ops. 
Cal.Atty.Gen. 241 (1984).)87 

In addition to declaring Education Code section 68062, subdivision (h), to be constitutional, the 
Second District Court of Appeal opinion attached the June 1984 Attorney General opinion, 
which concluded that this section allowing alien students to be classified as residents for tuition 
purposes unless precluded from doing so by the Immigration and Nationality Act, "was intended 
only to implement federal law as declared by the United States Supreme Court in Toll v. Moreno, 
supra, 458 U.S. 1, and was not intended to encompass undocumented or illegal aliens."88 

The Commission finds that subdivisions (b) and (c) of section 54045 of the title 5 regulations 
(Register 95, No. 19-20 (May 19, 1995) p. 335) are state mandates. Subdivision (b) provides: 

An alien is precluded from establishing domicile in the United States if the alien: 
(I) entered the United States illegally (undocumented aliens); (2) entered the 
United States under a visa which requires that the alien have a residence outside 
of the United States; or (3) entered the United States_under a visa which permits 
entry solely for some temporary purpose. 

Read in conjunction with section 54010, subdivisions (c) and (d), that require the district to 
require applicants to supply information as specified and for the district to weigh it, the 
Commission finds that section 54045, subdivision (b), of the title 5 regulations (Register 86, No. 
I 0 (Mar. 8, 1986) p. 638.1) is a state mandate for a community college district to require a 
student alien to supply information.on whether he or she is precluded from establishing domicile, 
as specified, and for the district to weigh the information. 

Subdivision (c) of section 54045 of the title 5 regulations (Register 95, No. 19-20 
(May 19, 1995) p. 335) states: 

An alien described in paragraph (b) shall not be classified as a resident unless and 
until he or she has taken appropriate steps to obtain a change of status from the 
Immigration and Naturalization Service to a classification which does not 
preclude establishing domicile, and has met the requirements of Sections 54020-
54024 related to physical presence and the. intent to make California home for 
other than a temporary purpose. 

Based on the plain language of this regulation, the Commission finds that it is a state mandate for 
a community college district to determine whether a student who is an alien has:(!) taken. 
appropriate steps to obtain a change of status with the Immigration and Naturalization Service to 
a classification which does not preclude establishing domicile, and (2) met the residence. 
requirements of Sections 54020-54024 related to physical presence and the intent to make 
California home for other than a temporary purpose. · 

87 Regents of the University of Califomia v. Bradford (1990) 225 Cal.App.3d 972, 975-976. 
88 

67 Opinions of the California Attorney General 241 (1984). The Opinion also concluded that . 
section 68062, subdivision (h), does not permit undocumented or illegal aliens to acquire · 
residence for tuition purposes. 
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Both of these sections go beyond federal law or court mandate, both.ofwhich would preclude 
reimbursement under Government Code section 17556: The holding of the United States 
Supreme Court in Toll v. Moreno, supra, 458 U.S. I, was that when federal immigration law 
authorizes a particular classification of non immigrant aliens to establish domicile in the United 
States, a state university is precluded, under the supremacy clause, from refusing to regard them 
as residents.89 Neith~r this decision nor ,federal law requires students to submit information 
regarding. residence or domicile. · · · · · 

The next issue is-whether these activities are a new programior higher level of service. Prior law 
did not preclude an alien from establishing domicile in the United States under specified 
circumstances. Former Education Code sections 22855:8.nd 22856 (Stats. 1972, ch. 1100) stated: . 

22855. A student who is an aclult alien sh~ll be entitled to resident classification if 
he has been lawfully admitted to the United States for permanent residence in 
accordance with all applicable laws of the United States; provided, that he has had 
residence in the state for more.than one year after such. admi~sion prior to the 
residence determination date for the semester, quarter or term for which he 
proposes to attend an institution.' 

22856. A student who is a minor alien_shall be entitled to resident classification if 
both he and his parent have been lawfully admitted to the United States for 
perman(!nt r~sid~nce in acco~da~ce with all applicable .laws C?f the United States; 
provided, that he parent has h

1
ad residence. in. the state for mor_e than one year after 

such admission,pri,or to the resid1:mce deterrriinati.on date'for the semester, quarter 
or tenn for which he proposes to ·a~end an instit·ll:tion. 

Former sections 54034 and 54035 'of the title 5 regulations (Register 73, No. 26 (Jun, 30, 1973) 
p. 638) stated: · 

54034. Adult Aliens. An adult alien lawfully admitted to the United States for 
permanent residence and having residence in this state for more.than one year and 
claiming resiqence immediately prior to the residence determinat\o!l dat~ afld .. 
claiming residence for tuition 'purposes shali'show his ~r her in:nnigrant visa to the 
admissions officer at the time of classification. · · · 

54035. Minor Aliens. A minor alien claiming residence for tuition purposes shall 
be required at the time of classification to show his. or her immigrant visa, his or 
her parents' immigrant visa and evidence that the parent has had permanent · ·. ·. 
residence in the sta~7 for more t~an one Ye¥ a,fter admission of the permanent 
residence prior to the residence det~nninati,on 'date. . · 

.• . ' ··' 

Because it was not required under prior. Jaw, the Commission fif1.dS that section 54045, 
subdivision.(b), of the title 5 regulations (Regi~ter 86; No. 10 (Mar. 8, 1986) p. 638.1) is a.state
mandated new program or higher level of service for a community college district to require a 
student alien to supply, and for the district to weigh, information on whether the· student is 
precluded from establishing domicile. An alien is precluded from establishing domicile in the· 
United States. if the alien: (1) entered the United States illegally; (2) entered the United States . 
under a visa requiring that the alien have a·re'sidence outside tile United States; or (3) entered the 

.. .. . ;·'* ... 

"' '' 

·.-·.·· . 

89 Regents of the University ofCalifornia·v. Bradford, supra, 225 Cal.App.3d 972, 975. 
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United States under a visa that permits entry solely for some temporary purpose. (Cal.Code 
Regs, tit. 5, § 54045, subd. (b).}9° 

The Commission also finds that, because it was not required under prior law, subdivision (c) of 
section 54045 (Register 86, No. 10 (Mar. 8, 1986) p. 638.1) is a state-mandated new program or 
higher level of service for a community college district to determine, for an alien who is 
precluded from establishing domicile in the United States pursuant to subdivision (b) of section 
54045 of the title 5 regulations, whether that alien has(!) taken a~propriate steps to obtain a 
change of status with the Immigration and Naturalization Service to a classification which does 
not preclude establishing domicile, and (2) met the residence requirements of sections 54020-
5402492 of the title 5 regulations related to physical presence and the intent to make California 
home for other than a temporary purpose. (Cal.Code Regs, tit. 5, § 54045, subd. (c).)93 

90 Register 86, No. JO (Mar. 8, 1986) p. 638.1.; Register 91, No. 23 (April 5, 1991) p. 336; 
Register 92, No. 4 (Jan. 24, 1992) p. 336, Register 95, Nos. 19-20 (May 19, J 995) p. 335. 
91 The current name of this government agency is U.S. Citizenship and Immigration Services. 
See< http://www.uscis.gov> as of May 8, 2008. 
92 As described above, section 54020 requires "to establish a residence, it is necessary that there 
be a union of act and intent. To establish residence, a person capable of establishing residence in 
California must couple his or her physical presence in California with objective evidence that the 
physical presence is with the intent to make California the home for other than a temporary 
purpose." 

Section 54022 states: 

(a) A person capable of establishing residence in California must be physically 
present in California for one year prior to the residence determination date to be 
classified as a resident student. 

(b) A temporary absence for business, education or pleasure will not result in loss 
of California residence if, during the absence, the person always intended to 
return to California and did nothing inconsistent with that intent. 

(c) PhysiCal presence within the state solely for educational purposes does not 
constitute establishing California residence regardless of the length of that 
presence." 

Section 54024 states: 

(a) Intent to make California the home for other than a temporary purpose may be 
manifested in many ways. No one factor is controlling. 

(b) A student who is 19 years·ofage or over, and who has maintained a home in 
California continuously for the last two years shall be presumed to have the intent 
to make California the home for other than a temporary purpose unless the student 
has engaged in any of the activities listed in subdivision (f). 

(c) A student who is under 19 years of age shall be presumed to have the intent to 
make California the home for other than a temporary 'purpose if both the student 
and his or her parent have maintained a home iri California continuously for the 
last two years unless the student has evidenced a contrary intent by having 
engaged in any of the activities listed in subdivision (f). 
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E. Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks 

Section 68121, added by Statutes 2002, chapter 450, states: 

(a) Notwithstanding any other provision of law, no mandatory system wide fees or 
tuition of any kind shall be required or collected by the Regents of the University 
of California or the Trustees of the California State University, from a student 
who is in an undergraduate program and who is the surviving dependent of any 
individual killed in the September 11, 2001, terrorist attacks on the World Trade 
Center in New .York City, the Pentagon building in Washington, D.C., or the 
crash of United Airlines Flight 93 in southwestern Pennsylvania, ifhe or she 
meets-the financial need requirements set forth in Section 69432.7 for the Cal 
Grant A Program and either of the following apply: 

(1) The surviving dependent was a resident of California on 
September 11, 2001. 

(2) The individual killed in the attacks was a resident of California on 
September 11, 2001. 

(b) (I) The California Victim Compensation and Government Claims Board shall 
identify all persons who are eligible for tuition and-fee waivers pursuant to this 
section or subdivision U) of Section 76300.94 That board shall notify these 

(d) A student who does not meet the requirements of subdivision (b) or 
subdivision (c) shall be required to provide evidence of intent to make California 
the home for other than a temporary purpose.as specified in subdivision (e). 

[Subdivision (e) lists i2 objective manifestations of intent to establish California 
residence. Subdivision (f) lists 4 acts of conduct inconsistent with a claim of 
California residence.] 

93 Register 95, Nos. 19-20 (May 19, 1995) p. 335; Register 91, No. 23 (April 5, 1991) p. 336; 
Register 92, No. 4 (Jan. 24, 1992) p. 336, Register 95, Nos. 19-20 (May 19, 1995) p. 335. 
94 Section 76300, subdivision U): The fee requirements of this section shall be waived for any 
student in an undergraduate program, including a student who has previously graduated from 
another undergraduate or graduate program, who is the dependent of any individu_al killed in the 
September 11, 2001, terrorist attacks on the World Trade Center and the Pentagon or the crash of 
United Airlines Flight 93 in southwestern Pennsylvania, ifthat dependent meets the financial 
need requirements set forth in Section 69432.7 for the Cal Grant A Program and either of the_ 
following applies: -' · · · " '" · ·i · ·' 

(1) The dependent was a resident of California on September 11, 2001. · 
(2) The individual killed in the attacks was a resident of California on September 11, 200 I.· - · · 

(k) A dete~ination of whether a pers~n is a resident of California on September_ I I, 2001 )or ... 
purposes of subdivision U) shall be based on the-criteria set forth in Chapter I Cqpmmencing with 
Section 68000) of Part 41 fc;ir determining nonresident and resi9ent t_uition. _ .. . .. .. _., .··.·_, .. 

(!) (1) "Dependent," for purposes of subdivision U), is a person who, because of his or her 
relationship to an individual killed as a result of injuries sustained during the terrorist attacks of 
September 11, 2001, qualifies for compensation under the federal September 1 lth Victim · 
Compensation Fund of2001 (Title IV (commencing w_ith Section 401) of Public Law 107-42). 
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persons or, in the case of minors, the parents or guardians of these persons, of 
their eligibility for tuition and fee waivers under these provisions. This 
notification shall be in writing, and shall be received by all of the appropriate 
persons no later than July 1, 2003. 

(2) The Trustees of ... the governing board of each community college district 
in the state shall waive tuition and fees, as specified in this section and in 
subdivision U) of Section 76300, for any person who can demonstrate eligibility. 
If requested by the California State University, the University of California, 
Hastings College of the Law, or a California Community College, the California 
Victim Compensation and Government Claims Board. on a case-by-case basis, 
shall confirm the eligibility of persons requesting the waiver of tuition and fees, as 
provided for in this section. 

(c) A determination of whether a person is a resident of California on September 
11, 2001, shall be based .on the criteria set forth in this chapter for determining 
nonresident and resident tuition. 

(d) (1) "Dependent," for purposes of this section, is a person who, because of his 
or her relationship to an individual killed as a result of injuries sustained during 
the terrorist attacks of September 11, 2001, qualifies for compensation under the 
federal September 1 lth Victim Compensation Fund of2001 (Title IV 
(commencing with Section 401) of Public Law I 07-42). · 

(2) A dependent who is the surviving spouse of an individual killed in the terrorist attacks of 
September 11, 2001, is entitled to the waivers provided in this section until January I, 2013. 

(3) A dependent who is the surviving child, natural or adopted, of an individual killed in the 
terrorist attacks of September 11, 2001, is entitled to the waivers under subdivision U) until that 
person attains the age of 30 years. 

(4) A dependent of an individual killed in the terrorist attacks of September 11, 2001, who is 
detem1ined to be eligible by the California Victim Compensation and Government Claims 
Board, is also entitled tothe waivers provided in this section until January- I, 2013 .. 

(m) (I) It is the intent of the Legislature that sufficient funds be provided to support the 
·provision of a fee waiver for every student who demonstrates eligibility pursuant to subdivisions 
(g) to U), inclusive. 

(2) From funds provided in the annual Budget Act, the board of governors shall allocate to 
community college districts, pursuant to this subdivision, ah amount equal to 2 percent of the 
fees waived pursuant to subdivisions (g) to U), inclusive. From funds provided in the annual 
Budget Act, the board of governors shall allocate to community college districts, pursuant to this 
subdivision, an amount equal to ninety-one.cents ($0.91) per credit unit waived pursuant to 
subdivisions (g) to U), inclusive, for determination of financial need and delivery of student 
financial aid services, on the basis of the number of students for whom fees are waived. Funds 
allocated to a community college district for determination of financial need and delivery of· · 
student financial aid services shall supplement, and shall not supplant, the level of funds · 
allocated for the administration of student financial aid programs during the 1992-93 fiscal year. 
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(2) A dependent who is the surviving spouse of an individual killed in the 
terrorist attacks of September 11, 2001, is entitled to the waivers provided in this 
section until January I, 2013. 

(3) A dependent who is the surviving child, natural or adopted, of an individual 
killed in the terrorist attacks of September 1 I, 200 I, is entitled to the waivers 
under this section until that person obtains the age of 30 years. · 

(4) A dependent of an individual killed in the terrorist attacks of 
September l l, 2001, who is determined to be eligible by the California Victim 
Compensation and Government Claims Board, is also entitled to the waivers 
provided in this section until January I, 2013. [Emphasis added.] 

Subdivision (b)(2) of section 68121 (Stats. 2002, ch. 450) requires community colleges to waive 
tuition and fees for dependents of the victims of the 9111 terrorist attacks. Because doing so was 
not required before Statutes 2002, chapter 450, the Commission finds that section 68121, 
subdivision (b)(2) is a state-mandated new program or higher level of service for a community 
college to waive mandatory systemwide fees or tuition of any kind for a student in an 
undergraduate program who is the surviving dependent (as defined)95 of any individual killed in 
the September 11, 2001, terrorist attacks on the World Trade Center in New York City, the 
Pentagon building in Washington, D.C., or the crash of United Airlines Flight 93 in southwestern 
Pennsylvania, ifthe student is determined eligible by the California Victim Compensation and 
Government Claims Board. The waiver lasts until January I, 2013, unless the dependent is the 
surviving child, natural or adopted, of an individual killed in the terrorist attacks of September 
11, 2001, in which case the tuition and fees are waived until the person obtains the age of 30 
years (Ed. Code,§ 68121, Stats. 2002, ch. 450). 

Determining eligibility (including financial need and residence) for the waiver of"all 
systemwide fees or tuition of any kind" is the responsibility of the California Victim 
Compensation and Government Claims Board (VCGCB), not the community college districts. 
According to subdivision (b)(2) of section 68121, confirmation of the student's eligibility is 
made by the VCGCB "if requested by ... a California Community College." Thus, the plain 
language of subdivision (b)(2) indicates that the college's confirmation of the student's eligibility 
is authorized but not required. Therefore, the Commission finds that confirmation of the 
student's eligibility for the waiver is not a state mandate. The Board of Governor's Fee Waiver 
Application requires applicants to submit eligibility documentation received from the VCGCB.96

. 

95 ";Dependent,' for purposes of the ~ection, is.a pers~n who, because· of his or her relationship to·.·.·· 
an individual killed as a result of injuries sustained during the terrorist attacks of ' 
September 11, 200 l, qualifies for compensation under the federal September 11th Victim 
Compensation Fund of2001 (Title IV (commencing with Section 401) of Public Law 107-42)." · 
(§ 6812 l, subd. (d)(l).) 
96 For example, see the 2004-2005 Board o(Governors Fee Waiver Application at · 
<http://www.cccco.edu/LinkClick.aspx?fileticket=RvsAIDfijE4%3d&ti:bi~=678_~rn.id =J 866> 
as of May 12, 2008. 
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F. Notifying Students of Classification Decision and Appeal Procedure 

Notification and appeal of classification decision (Cal.Code Regs., tit. 5, § 54060): In the title 5 
regulations, section 54060, subdivision (a), (added by Register 82, No. 48 (Nov. 27, 1982) 
p. 638.2) states: 

A community college district shall notify each student of the student's residence 
classification not later than fourteen (14) calendar days after the beginning of the 
session for which the student has applied, or fourteen (14) calendar days after the 
student's application for admission, whichever is later. 

According to subdivision (b), "Any student, following a decision on residence classification by 
the college, may make written appeal of that decision. Each community college shall establish 
procedures for appeals of residence classifications." [Emphasis added.) 

Subdivision (c) states that the Chancellor "will advise community college districts on issues in 
residence classification" and states that "the student shall have no right of appeal [residence 
classification] to the Chancellor or Board of Governors:" 

Education Code section 68044 states that the State Board of Governors "shall adopt rules and 
regulations for determining a student's classification and for establishing procedures for review 
and appeal of that classification." [Emphasis added.) 

Pre-1975 law (Cal. Code Regs., tit. 5, § 54060; Register 73, No. 26 (Jun. 30, 1973) p. 638.1) did 
not require notifying each student of his or her resident classification outside the context of an 
appeal. 

Therefore, the Commission finds that it is a state-mandated new program or higher level of 
service for the community college to notify a student of his or her residence classification not 
later than fourteen (14) calendar days after the beginning of the session for which the student has 
applied, or fourteen (14) calendar days after the student's application for admission, whichever is 
later. (Cal. Code Regs., tit. 5, § 54060, subd. (a).)97 

The 1973 regulations gave students the right to appeal a residence classification (Cal. Code 
Regs., tit. 5, § 54060; Register 73, No. 26 (Jun. 30, 1973) p. 638.1) but did not require 
establishing procedures for appeals of residence classification, so the Commission finds that 
section 54060, subdivision (b), 98 is a state-mandated new program or higher level of service for 
community colleges to establish procedures for appeals of residence classifications. (Register · 
82, No. 48 (Nov. 27, 1982) p. 638.2; Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No. 
19 (May 19, 1995) p. 336.) 

97 
Register 82, No. 48 (Nov. 27, 1982) p. 638.2; Register 91, No. 23 (Jun. 7, 1991) p. 336; 

Register 95, No. 19 (May 19, 1995) p. 336. 
98 

Register 82, No.-48 (Nov. 27, 1982) p.638.2; Register 91, No. 23 (Jun. 7, 1991) p. 337; 
Register 95, No. 19 (May 19, 1995) p. 336. 
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II. Do the test claim statutes and executive order (found to be a state-mandated new 
program or higher level of service) impose costs mandated by the state within the 
meaning of Government Code section 17514 and 17556? 

The final issue is whether the test claim statutes and executive orders that were found to be a 
state-mandated new program or higher level of service, as discussed above (also see pp. 66-73), 
impose costs mandated by the state,99 and whether any statutory exceptions listed in Government 
Code section 17556 apply to the claim. Government Cope section 17514 defines "cost mandated 
by the state" as follows: 

[A]ny increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or 
any executive order implementing any statute enacted on or after January l, J 975, 
which mandates a new program or higher level of service of an existing program 
within the meaning of Section 6 of Article XIII B of the California Constitution . 

. In the test claim declaration, 100 claimant Contra Costa Community College District estimates that 
it has incurred "$1000 or more, in staffing and other costs in excess of any funding provided to 
school districts and the state for the period from July 1, 2001, through June 20, 2002, to 
implement these new duties mandated by the state for which the school district has not been 
reimbursed by any federal, state, or local government agency, and forwhich it cannot otherwise 
obtain reimbursement." 

The next issue is whether allocating funds for fees waived for surviving victims of the 9/11 
terrorist attacks (in § 76300, subd. (m), Stats. 2002, ch. 405) is subject to Government Code 
section 17556, subdivision (e), which prohibits the Commission from finding "costs mandated by 
the state" if: 

The statute, executive order, or an appropriation in a Budget Act or other bill 
provides for offsetting savings to local agencies or school districts that result in no 
net costs to the local agencies or school districts, or includes additional revenue 
that was specifically intended to fund the costs of the state mandate in an amount 
sufficient to fund the cost of the state mandate. 

Surviving dependents of victims of 9/11 terrorist attacks: Section 76300, subdivision (m)(2), was 
an1ended by Statutes 2002, chapter 450, 101 the same chapter that added section 68121 regarding · 
surviving dependents of victims of the 9/11 terrorist attacks. Subdivision (m)(2) of section 
76300 was amended to add the following underlined text: 

. (2) From funds provided in the annual Budget Act, the board of governors shall 
allocate to community college districts, pursuant to this subdivision, an amount 
equal to 2 'percent of the fees waived'pursuant to subdivisions (g) to (j) inclusive. 
From funds provided in the annual Budget Act, the. board of governors shal I 
ailocate to community college districts, pursi.Jantt_o this subdivision, an amount 

99 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514. 
100 Test Claim 02-TC-21, Exhibit 1, Declaration of Jeanette Moore, May 7, 2003. 
101 Statutes 2002, chapter 450 was pied by claimant except for the portion amending Education 
Code section 76300. The Commission makes no finding on section 76300. 
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equal to ninety-one cents ($0.91) per credit unit waived pursuant to subdivisions 
(g) to (j) inclusive, for determination of financial need and delivery of student 
financial aid services, on the basis of the number of students for whom fees are 
waived. Funds allocated to a community. college district shall supplement, and 
shall not supplant, the level of funds allocated for the administration of student 
financial aid programs during the 1992-93 fiscal year. 

The issue concerns subdivision G) of section 76300 (added by Stats. 2002, ch. 450), which states: 

The fee requirements of this section shall be waived for any student in an 
undergraduate program, including a student who has previously graduated from 
another undergraduate or graduate program, who is the dependent of any 
individual killed in the September 11, 2001, terrorist attacks on the World Trade 
Center in New York City, the Pentagon building in Washington, DC, or the crash 
of United Airlines Flight 93 in southwestern Pennsylvania, ifhe or she meets the 
financial need requirements set forth in-Section 69432. 7 for the Cal Grant A 
Program and either of the following apply: (I) The dependent was a resident of 
California on September 11, 2001. (2) The individual killed in the attacks was a 
resident of California on September 11, 2001. 

According to subdivisions G) and (m)(2) of section 76300, the Legislature requires102 two 
percent of the fees waived for dependents of victims of the 9/11 attacks to be allocated to 
community college districts. And the Legislature requires ninety-one cents ($0.91) per credit 
unit waived to also be allocated to community college districts "for determination of financial 
need and delivery of student financial aid services, on the basis of the number of students for 
who'm fees are waived." 

The Commission finds no evidence in the record or the test claim statutes, or in the 2002-
03 State Budget Act, 103 or subsequent budget acts, 104 that an appropriation for tuition fee 
waivers for dependents of victims of the 9/11 terrorist attacks, resulted in "no net costs to 
the ... districts, or includes additional revenue that was specifically intended to fund the 

102 
Education Code section 75: "'Shall' is mandatory and 'may' is permissive." 

103 
The 2002-2003 Budget (Stats. 2002, ch. 379) states as follows (in 6870-101-1001, Schedule 

(1), Provision (2)): "Of the funds appropriated in Schedule(!), Apportionments, up to $100,000 
is for a maintenance allowance, pursuant to regulations adopted by the board of governors. Up to 
$500,000 is to reimburse colleges for the costs of federal aid repayments related to assessed fees 
for fee waiver recipients. This reimbursement only applies to students who completely withdraw 
from college before the census date." · 
104 . 

The 2003-2004 Budget Act (Stats. 2003, ch. 157) states as follows in 6870-101-1001, 
Provision (7): "Notwithstanding Section 76300 of the Education Code, or any other provision of 
law, ifthe funds appropriated in Schedule (5) [Student Financial Aid Administration] are 
insufficient to fund all claims, the chancellor shall prorate available funds to each district." 

The 2004-2005 Budget Act (Stats. 2004, ch. 208) states as follows in 6870-101-1001, Provision 
l l(a): Of the funds appropriated in Schedule (5),[Student Financial Aid Administration] not less 
than $10,338;000 is available to reimburse community college districts for the provision of 
Board of Governors of the California Community Colleges fee waiver awards. 
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costs of the state mandate in an amount sufficient to fund the cost of the state mandate"105 

Therefore, the Commission finds that Government Code section I 7556, subdivision (e), 
does not preclude reimbursement for this activity, and that Education Code section 68121 
(the provision waiving mandatory systemwide fees or tuition for surviving dependents of 
the 9/11 terrorist attacks) imposes costs mandated by the state within the meaning of 

. Government Code section 17514. · 

The allocations in subdivision (m) of section 76300 may be considered as offsetting revenue 106 

for waiving tuition and fees pursuant to Education Code section 68121. 107 
· 

In sum, the Commission finds that there are costs mandated by the state within the meaning of 
Government Code sections 17514 and 17556 for the activities found to be state-mandated new 
programs or higher levels of service, as discussed above and listed below. 

CONCLUSION 

For the reasons discussed above, the Commission finds that the test claim statutes, regulations, 
and.executive order (found above to be a state-mandated new program or higher-level of service) 
impose a reimbursable state-mandated program within the meaning of article XIII B, section 6 of 
the California Constitution and Government Code section I 7514 for community college districts 
to be reimbursed for the following: 

District Governing Board Rules and "Regulations on Nonresident Tuition 

• Adopt rules and regulations relating to the method of payment, and the method and amount 
of refund of nonresident tuition (Ed. Code, § 68051, Stats. 1990, ch. 13 72). 

Determining Residence Classification 

• Require applicant to supply. and district to weigh, the residence determination factors: 
Require applicants to supply, and for the district to weigh, the following information to 
determine the student's residence classification (Cal. Code Regs., tit. 5, § 54024, subd. 
(e)).10g 

o Ownership of residential property 

o Registering to vote in California 

o Active membership in service or social clubs. 

o Being the petitioner for a divorce .in California. 

105 Government Code section 17556, subdivision (e). 
106 California Code ofRegulatio.ns, title 2, section 1183.J;.subdivision'ca)(?) requires.the 
parameters·and guidelines to contain "Identification of: (i) dedicated state and federal funds 
appropriated for this program." · 
107 "The waiver lasts until January 1, 2013, unless the dependent is the surviving child, natural or 
adopted, of an individual killed in the terrorist attacks of Septembe,r 1 I, 2001 ~·in which case the 
tuition and fees are waived until the person obtains the age of 30 years." (Ed. Code, § 68121, · 
Stats. 2002, ch. 450.)' 

iog Register 82, No. 48 (Nov. 27, 1982), Register 91, No. 23 (April 5; 1991) p. 334, Register. 95, 
No. 19 (May 19, 1995) p. 333; Register99, No. 20(May14, 1999) p. 333. 
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Require a student to supply, and for the district to weigh, information regarding whether the 
student or the parents ofa minor student who relinquished California residence after moving 
from the state has reestablished residence by one full year of physical presence coupled with 
demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5, § 54030, Register 82, 
No. 48 (Nov. 27, 1982) p. 63 7.) 

• Residence classification questionnaires: To revise the residence questionnaire based on a 
sample residence questionnaire provided by the Chancellor's Office (a one-time activity). 

To require the student to supply, and for the district to weigh, the following information in a 
residence questionnaire to determine the student's residence classification: 

o Where the student has maintained his or her home for the last two years and 
whether the student has engaged in any activity listed in subdivision (f) of section 
54024 of the title 5 regulations, i.e., has maintained voter registration in another 
state and voted in another state; was a petitioner for a divorce in another state, as 
attended an out-of-state institution as a resident of that other state; has declared 
nonresidence for state income tax purposes. 

o For each student under 19 years of age, consideration of where the parent has 
lived for the last two years and where the parent has engaged in any activity listed 
in subsection (f) of section 54024 of the title 5 regulations. 

o If the student, or the student's parent ifthe student is under age 19, has either maintained 
a home outside of California at any time during the last two years, or has engaged in any 
activity listed in subsection (f) of section 54024 of the title 5 regulations, the student shall 
be asked for additional evidence of intent to reside in California such as that identified in 
subsection (e) of section 54024.109 (Cal.Code Regs.; tit. 5, § 54012, subds. (b), (c) & 
(d).)110 

• Financial independence: Determine whether the student is financially independent or 
dependent, in.accordance with Education Code section 68044, when a student is seeking 

109 Section 54024, subdivision (e), of the title 5 regulations states: "Objective·manifestations of 
intent to establish California residence include but are not limited to: (1) Ownership of 
residential property or continuous occupancy of rented or leased property in California. 
(2) Registering to vote and voting in California.· (3) Licensing from California for professional 
practice. (4) Active membership in service or social clubs. (5) Presence.of spouse, children or 
other close relatives in the state. (6) Showing California as home address on federal income tax 
form. (7) Payment of California state income tax as a resident. (8) Possessing California motor 
vehicle license plates. (9) Possessing a California driver's license. (I 0) Maintaining permanent 
military address or home ofrecord in California while in armed forces. (J 1) Establishing and 
maintaining active California bank accounts. (12) Being the petitioner for a divorce in 
California." · · · 
110 

Register 82, No. 48 (Nov. 27, 1982) pp. 635-636; Register 91, No. 23 (April 5, 1991) p. 334; 
Register 95, No. 19 (May 19, 1995) p. 333. 
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reclassification as a resident who was classified as a nonresident in the preceding term. 
(Cal. Code Regs., tit. 5, § 54032, subd (a).)111 

• 

Determine whether the student seeking reclassification as a resident who was classified as a 
nonresident in the preceding term is financially dependent or independent, by requiring the 
student to supply, and the district to weigh, information on whether the student (1) has not 
and will not be claimed .as ~n exemption for state and federal tax purposes by his or her 
parent in the calendar year the reclassification application is made and in any of the three 
calendar years prior to the reclassification application, (2) has not and will not receive more 
than seven hundred fifty dollars ($750) per year in financial assistance from his or her parent 
in the calendar year the reclassification application is made and in any of the three calendar 
years prior to the reclassification application, and (3) has not lived and will not live for more 
than six weeks in the home of his or her parent during the calendar year the reclassification 
application is made and in any of the three calendar years prior to the reclassification 
application. (Ed. Code,§ 68044, subds. (a), (b) & (c); Stats. 1981, ch. 102, Stats. 1982, 
ch. 1070.) 

Nonresident Tuition Fee 

• Provide nonresident students with notice of nonresident tuition fee charges during the spring 
term before the fall term in which the change will take effect, .and to consider nonresident 
tuition fees of public community colleges in other states in determinirig nonresident tuition 
fees, and to make nonresident tuition fee increases gradual, moderate, and predictable. 
(Ed. Code,§ 76140, subd. (d), Stats. 1989, ch. 985.) 

Exceptions to Determination of Non residence 

The following are entitled to resident tuition or are exempted from paying nonresident tuition: 

• Dependent of member of armed forces: Classify as residents for the purpose of determining 
the amount of tuition and fees those dependents (defined as a natural or adopted child, 
stepchild, or spouse who is a dependent of a member of the armed forces) of military 
personnel who retire from active duty after the residence determination date until the student 
dependent has resided in the state the minimum time necessary to become a resident. 
(Ed. Code, § 68074, Stats. 1980, ch. 580, Stats. 1989, ch. 900, Stats. 2000, ch. 571.) 

Require applicants claiming residence status pursuant to section 68074 of the Education 
Code (dependent member of the armed forces) to supply, and for the district to weigh, the 
following documentation in determining the applicant's residence: 

o A statement from the military person's commanding officer or personnel officer that: 
(1) the military person's duty station is in California on active duty as of the residence 
determination date; or (2) that the military person is outside of California on active duty 

·after having been transferred immediately and directly from a California duty station after 
the residence determination date; or (3) that the military person has, after the residence · 
determination date, retired. a_s an active member of the armed forces of the United States. 

111 Register 82, No. 48 (Nov. 27, 1982) p. 637; Register 91, No. 23 (April 5, 1991) p. 335; 
Register 95, No. 19 (May 19, 1995) p. 334. · 
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• 

o A.statement that the student who qualifies for resident classification as a natural or 
adopted child or stepchild is a dependent of the military person for an exemption on 
federal taxes (Cal.Code. Regs., tit. 5, § 54041 ). 112 

Member of armed forces after discharge: Classify as a resident a student who was a member 
of the anned forces of the United States stationed in California on active duty for more than 
one year immediately prior to being discharged from the armed forces, for the length of time 
he or she lives in California after beitig discharged up to the minimum time necessary to . 
become a resident (Ed. Code, § 68075.5, Stats. 1995, ch. 389). 

Dependent of California resident for more than one year: Classify as a resident a student who 
(a) has not been an adult resident of California for more than one year and (b) is either the 
dependent child of a California resident who has had residence in California for more than 
one year prior to the residence detennination date,.or has a parent who has both contributed 
court-ordered support for the student on a continuous basis and has been a California resident 
for a minimum of one year. This exception shall continue until the student has resided in the 
state the minimum time necessary to become a resident, so long as continuous att~ndance is 
maintained at a community college (Ed. Code, § 68076, Stats. 1988, ch. 753, Stats. 1991, 
ch. 455, Stats. 1993, ch. 8). 

Graduate of Bureau of Indian Affairs school: Classify a student as a resident ifhe or she has 
graduated from any school located in California that is operated by the United States Bureau 
ofindian Affairs, so long as continuous attendance is maintained by the student at a 
community college (Ed. Code, § 68077, Stats. 1989, ch. 424, Stats. 1993, ch. 8). 

Student holding emergency permit or public school credential: Classify as a resident a 
student who holds a valid emergency permit authorizing service in the public schools of this · 
state, who is employed by a school district in a full-time position requiring certification 
qualifications for the academic year in which the student enrolls at an institution in courses 
necessary to fulfill teacher credential requirements. This classification is only for the 
purposes of determining the amount of tuition and fees for no more than one year. 
(Ed. Code, § 68078, subd. (b), Stats. 2000, ch. 949). 

For students claiming residency status pursuant to section 68078 of the Education Code, 
require the student to supply, and for the district to weigh, the following: 

o A statement from the employer showing employment by a public school in a full-time 
position requiring certification qualifications for the college year in which the student 
enrolls. (Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982)-p. 638.1; 
Register 91, No. 23 (April 5, 1991) p. 337; Register 95, No. 19 (May 19, 1995) p. 335.) 
This section is state-mandated new program or higher level of service for students 
claiming residence under subdivision (a) of section 68078, 113 as well as subdivision (b) 
(student holding a valid emergency permit, as specified). 

112 
Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jun. 11, 1983) P: 638. 

Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 335. 
113 Subdivision (a) of section 68078 provides: . 

(a) A student holding a valid credential authorizin·g.service iii the public schools 
of this state who is employed by a school district in a full-time position requiring 
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o Any teaching credential (except a provisional credential). Require the student to show he 
or she will enroll in courses necessary to obtain another type of credential authorizing 
service in the public schools, or holds a credential issued by the Board of Governors and 
is enrolled in courses necessary to fulfill credential requirements. (Former Cal. Code 
Regs., tit. 5, § 54036; Register 77, No. 45 (Nov. 5, 1977) p. 638.2. Cal. Code Regs., 
tit. 5, § 54Q46.) 114 

. 

• NativeAmerican student: Classify as a resident a Native American student who attends a 
school administered by the Bureau of Indian Affairs located within the community college 
district (Eel. Code, §68082, Stats. 1977, ch. 36). 

• Amateur student athlete in training at U.S. Olympic Training Center: Classify as a resident 
for tuition purposes any amateur student athlete (as defined in Ed. Code, § 68083, subd. 
(b ))115 in training at the United States Olympic Training Center in Chula Vista, until he or 
she has resided in the state the.minimum time necessary to become a resident (Ed. Code, 
§ 68083, Stats. 1997, ch. 438). · 

• Feder~! civil service employee in state due to military mission realignment: Classify as a 
state. resident a federal Civil service employee and his or her natural or adopted dependent 
children if the parent has moved to this state as a result of a military mission realignment 
action that involves the relocation of at least I 00 employees, until the student is entitled to be 
classified as a resident pursuant to Section 68017, so long:as the student continuously attends 
an institution of public higher education (Ed. Code, § 68084, Stats. 1998, ch. 952). 

• Nonresident California high school graduates: Ekempt a student (other than a nonimmigrant 
alien within the meaning of paragraph (15) of subsection (a) of Section 1101 of title 8 of the 

·certification qualifications for the coilege yea~ in which the student enrolls in an 
institution is entitled to resident c!a.Ssification if that student meets any of the 
following requirem~nts: · · . . 
( 4) He or she holds a provisional credential and is enrolled at an institution in 
courses necessary to obtain another type of credential authorizing service in the 
public schools. 
(5) He or she holds a credential issued pursuant to Section 44250 and is 
enrolled at an institution in courses necessary to fulfill credential requirements 
[§ 44250 states thatthe·commission (on teacher credentialing) issues only the 
following two types of credentials: "(a) A teaching credential. (b) .A services 
credential. The c9mmission may issue an internship teaching or services 
credential.]. . . _ . ... _ ........ ,.. . . 
(6) He.or she is enrolled at an il)St~tution in cqurses necessary to fulfill the . . . 
requirements for a fifth year of ~ducation pres~r\bed by sub~ivision (b)of Section .. 
44259. [§ 44259, subd. (b), specifies the minimum requirements for the 
preliminary multiple or single subject teaching credential.] 

114 Register 82, No. 48 (Nov., 27, 1982) p. 638.1; Register 91, No. 23 (April 5, 1991) p. 337; 
Register 95, No. 19 (May 19, 1995) p. 3~5. '· 
115 "'Amateur student athlete,' for purposes of this section, means any student athlete who meets 
the eligibility ,standards. rstablished by the national governing body for the sport in which the 
athlete competes." (§ 68083, su.bd, (b).) ·· · · 
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United States Code) from paying nonresident tuition ifhe or she meets the following criteria: 
(1) high school attendance in California for three or more years; (2) graduation from a 
California high school or attainment of the equivalent thereof; (3) registers for or is enrolled 
in a course offered by any college in the district for any term commenCing on or after 
January I, 2002; (4) in the case ofa person without lawful immigration status, the filing of an 
affidavit with the institution of higher education stating that the student has filed an 
application to legalize his or her immigration status, or will file an application as soon as he 
or she is eligible to do so; and (5) completion ofa questionnaire form prescribed by the 
Chancellor and furnished by the district of enrollment verifying eligibility for this 
nonresident tuition exemption. (Ed. Code, § 68130.5, Stats. 2001, ch. 814, & Cal.Code Regs., 
tit. 5, § 54045.5, subd. (b); Register 02, No. 25 (Jun. 21, 2002) p. 335.) 116 For these students: 

o Retain indefinitely, as Class 1 permanent records, the original certified affidavit and other 
materials utilized by a district in meeting the certification requirements; or, copying or 
reproducing by photograph, microphotograph or reproduced on film or electronically the 
original certified affidavit and other materials utilized by a distriCt in meeting the 
certification requirements (Chancellor of the California Community Colleges, "Revised 
Guidelines and Inforination on AB 540 Exemption From Nonresident Tuition" May 
2002, p. 4, par. 20). 

o Refund the student's nonresident tuition ifthe student is determined eligible for the 
exemption after he or she has paid nonresident tuition (Id., p. 2, par. 8). 

o Discard and replace old questionnaire forms with the newly prescribed Chancellor's form 
in printed materials for Summer or Fall 2002, unless the district's form is part of a major 
preprinted document such as a Schedule of Classes. This is a one-time activity (Id. at 
p. 3, par. 14). 

• Alien students: Require a student alien to supply, and for the district to weigh, information on 
whether the student is precluded from establishing domicile. An alien is precluded from 
establishing domicile in the United States ifthe alien: (I) entered the United States illegally; 
(2) entered the United States under a visa requiring that the alien have a residence outside the 
United States; or (3) entered the United States under a visa that permits entry solely for some 
temporary purpose. And for the community college district to determine, for an alien who is 
precluded from establishing domicile in the United States pursuant to subdivision (b) of 
section 54045 of the title 5 regulations, whether that alien has (I) taken app,iopriate steps to 
obtain a change of status with the Immigration and Naturalization Service 17 to a 

116 On September 15, 2008, California's Third District Court of Appeal issued an opinion on .. 
section 68130.5 (Stats. 2001, ch. 814). The opinion reverses a lower court's decision to grant a 
demurrer, and holds that plaintiffs stated a viable claim that section 68130.5 conflicts with and is 
preempted by federal title 8 U.S.C. sections 1623 and 1621. (Martinez v. Regents of the 
University of California (2008) 166 Cal.App.4th 1121.) The case was remanded back to the trial 
court. If the court ultimately finds that section 68130.5 is invalid, the statute would become 
void. At that point, reimbursement for activities under section 68130.5 would end on the date 
the court's decisiOii -becomes final. · · · · 1 

·· • ~ 

117 The current name of this government agency is U.S; Citizenship and Immigration Services. 
See< http://www.uscis.gov> as of May 8, 2008. 
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classification which does not preclude establishing domicile, and (2) met the residence 
requirements of sections 54020-54024118 of the title 5 regulations related to physical presence 
and the intent to make California home for other than a temporary purpose. (Cal. Code 
Regs., tit. 5, § 54045, subds. (b) & (c).) 119 

-

118 Section 54020 of the title 5 regulations requires "to establish a residence, it is necessary that 
there be a union of act and intent. To establish residence, a person capable or'establishing 
residence in California must couple his or her physical presence in California with objective 
evidence that the physical presence is with the intent to make California the home for other than 
a temporary purpose." · 

Section 54022 of the title 5 regulations states: 

(a) A person capable of establishing residence in California must be physically 
present in California for one year prior to the residence determination date to be 
classified as a resident student. 

(b) A temporary absence for business, education or pleasure will not result in loss 
of California residence if, during the absence, the person always intended to 
return to California and did nothing inconsistent with that intent. 

(c) Physical presence within the state solely for educational purposes does not 
constitute establishing California residence regardless of the length of that 
presence." · 

Section 54024 of the title 5 regulations states: 

(a) Intent to make California the home for other than a temporary purpose may be 
manifested in many ways. No one factor is controlling. 

(b) A student who is 19 years of age or over, and who has maintained a home in 
California continuously for the last two years shall be presumed to have the intent 
to make California the home for other than a temporary purpose unless the student 
has engaged in any of the activities listed.in subdivision (f). 

( c) A student who is under 19 years cif age shall be presumed to have the intent to 
make California the home for other than a temporary purpose if both the student 
and his or her parent have maintained a home in California continuously for the 
last two years unless the student has evidenced a contrary intent by having 
engaged in any of the activities listed in subdivision (f). 

(d) A student who does not meet the requirements of subdivision (b) or 
subdivision (c) shall be required to provide evidence of intent to make California 
the home for other than a temporary purpose as specified in subdivision (e). 

[Subdivision (e) lists 12 objective manifestations of intent to establish California 
residence. Subdivision (f) lists 4 acts of conduct inconsistent with a claim of 
California residence.] 

' '. ' . '. ~·. . . .. ' 

119 Register 86,.No: 10 (Mar. 8, 1986) p. 638.1, Register 91, No. 23 (April 5, 1991) p. 336; 
Register 92, No. 4 (Jan. 24, 1992) p. 336, Register 95, Nos. 19-20 (May 19, 1995) p. 335. 
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Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks 

• Surviving dependents of victims of 9/11 terrorist attacks: Waive mandatory systemwide fees 
or tuition of any kind for a student in an undergraduate program who is the surviving 
dependent (as defined) 120 of any individual killed in the September 11, 2001, terrorist attacks 
on the World Trade Center in New York City, the Pentagon building in Washington, D.C., or 
the crash of United Airlines Flight 93 in southwestern Pennsylvania, ifthe student is 
determined eligible by the California Victim Compensation and Government Claims Board. 
The waiver lasts until January I, 2013, unless the dependent is the surviving child, natural or 
adopted, of an individual killed in the terrorist attacks of September 11, 2001, in which case 
the tuition and fees are waived until the person obtains the age of 30 years (Ed. Code, 
§ 68121, Stats. 2002, ch.450). 

Notifying Students of Classification Decision and Appeal Procedure 

• Notification and appeal of classification decision: Notify a student of his or her residence 
classification not later than fourteen (14) calendar days after the beginning of the session for 
which the student has applied, or fourteen (14) calendar days after the student's application 
for admission, whichever is later. (Cal. Code Regs., tit. 5, § 54060, subd. (a); Register. 82, 
No. 48 (Nov. 27, 1982) p. 638.2.) 

Establish procedures for appeals of residence classifications (Cal Code Regs., tit. 5, § 54060, 
subd. (b).) 121 

. . 

The Commission also finds that all other statutes, regulations, and executive orders in the test 
claim do not constitute a reimbursable state-mandated program. 

120 
"'Dependent,' for purposes ~fthe section, is a person who, because of his or her reiationship 

to an individual killed as a result of injuries sustained during the terrorist attacks of 
September 11, 2001, qualifies for compensation under the federal September 11th Victim· 
Compensation Fund of2001 (Title IV (commencing with Section 401) of Public Law 107-42)." 
(§ 68121, subd. (d)(l).) 
121 

Register 82, No. 48 (Nov. 27, 1982) p. 638.2); Register 91, No. 23 (April 5, 1991) p. 336; 
. Register 95, No. 19 (May 19, 1995) p. 336. · 
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Hearing: To Be Set EXHIBITB 
J :Im and ates/2002/02tc2 l /psgs/ csm draftpsgs 

PROPOSED PARAMETERS AND GUIDELINES 

Education Code Sections 68044, Subdivisions (a), (b), (c), 68051, 68074, 
68075.5, 68076, Subdivision (d), 68077, 68078, Subdivision (b), 68082, 68083, 68084, 

68i21, 68130.5, and 76140 

Statutes 1977, Chapter 36 (AB 447); Statutes 1980, Chapter 580 (AB 2567); Statutes 1981, . 
Chapter I 02 (AB 251 ); Statutes 1982, Chapter 1070 (AB 2627); Statutes 1988, Chapter 753 

(AB 3958); Statutes 1989, Chapters 424, 900, and 985 (AB 1237, AB 259, and SB 716); 
Statutes 1990, Chapter 1372 (SB 1854); Statutes 1991, Chapter 455 (AB 1745); Statutes 1993, 

Chapter 8 (AB 46); Statutes 1995, Chapter 389 (AB 723); Statutes 1997, Chapter 4~8 
(AB 1317); Statutes 1998, Chapter 952 (AB 639); Statutes 2000, Chapters 571 and 949 

(AB 1346 and AB 632); Statutes 2001, Chapter 814 (AB 540); and Statutes 2002, 
Chapter 450 (AB 1746) 

California Code of Regulations, Title 5, Sections 54012, Subdivisions (b), (c), (d), 54024, 
Subdivisions (e), (f); 54030, 54032, Subdivision (a); 54041, 54045, Subdivisions (b), (c); 

54045.5, subdivision (b); 54046, 54060, Subdivisions (a), (b) 

Register 77, No. 45 (Nov. 5, 1977); Register 82, No. 48 (Nov. 27, 1982); Register 83, 
No. 24 (Jun. 11, 1983) Register 86, No. 10 (Mar. 8, 1986); Register 91, No. 23 

(April 5, 1991); Register 92, No. 4 (Jan. 24, 1992); Register 95, No. 19 (May 19, 1995); 
Register 99, No. 20 (May 14, 1999); Register 02, No. 25 (Jun. 21, 2002) 

Revised Guidelines and Information, "Exemption from Nonresident Tuition" Chancellor of 
the California Community Colleges, May 2002 

Tuition Fee Waivej·s 
02-TC-21 

Contra Costa Community College District, Claimant 

I.· SUMMARY OF THE MANDATE 

The test claim statutes, regulations and executive order involve determining student residence 
status and nonresident student tuition fee charges or waivers at community colleges, including 
students who are members of the armed forces; military dependents, aliens; graduates of Bureau 
of Indian Affairs schools; public school employees holding a valid credential; Native Americans; 
amateur student athletes at the Olympic Training Center; federal civil service employees and 
dependents in California due to military mission realignments; nonresident California high 
school graduates; and dependents of victims of the September 11, 2001 terrorist attacks. 

On March 27, 2009, the Commission on State Mandates (Commission) adopted a Statement of 
Decision finding that tl1e. test claim iegislation imposes a partially reimbw-'sable state-mandated 
program upon community college districts within the meaning of article XIII B, section 6 of the 
California Constitution and Government Code section 17514. The Commission approved this 
test claim for the reimbursable activities listed in Section IV. Reimbursable Activities, on 
page 3: 

I 
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II. ELIGIBLE CLAIMANTS 

Any "community college district" as defined in Government Code section 17519, which incurs 
increased costs as a result of this mandate is eligible to claim reimbursement. 

III. PERIOD OF REIMBURSEMENT 

Government Code section 17557, subdivision (e), states that a test claim shall be submitted on or 
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The Contra 
Costs Community College District filed the test claim on May 23, 2003, establishing eligibility for 
reimbursement on or after July 1, 200 I. The costs incurred for compliance with most of the 
mandated activities are reimbursable on or after July 1, 2001. However, portions of the Education 
Code, the registers, and the revised guidelines from the Chancellor's Office became effective on 
different dates after July 1, 2001. Therefore costs incurred for compliance with the mandated 
activities found in these sections are reimbursable on the following dates: 

1. Education Code section 68130.5 (Stats. 2001, ch. 814), became effective on 
January 1, 2002. Therefore, the following activities are reimbursable on or after January 1, 
2002.: exempt a student (other than a nonimmigrant alien within the meaning of paragraph 
( 15) of subsection (a) of Section 1101 of title 8 of the United States Code) from paying 
nonresident tuition if he or she meets the following criteria: ( 1) high school attendance in 
California for three or more years; (2) graduation from a California high school or 
attainment of the equivalent thereof; (3) registers for or is enrolled in a course offered by 
any college in the district for any term commencing on or after January l, 2002; (4) in the 
case of a person without lawful immigration status, the filing of an affidavit with the 
institution of higher education stating that the student has filed an application to legalize his e 
or her immigration status, or will file an application as soon as he or she is eligible to do so. 

2. Register 02, No. 25 became effective on June 21, 2002. Therefore the following activity is 
reimbursable on or after June 21, 2002: completion of a questionnaire form prescribed by 
the Chancellor and furnished by the district of enrollment verifying eligibility for this 
nonresident tuition exemption. 

3. The Chancellor's Revised Guidelines and Information on AB 540 Exemption from 
Nonresident Tuition became effective on May 1, 2002. Therefore the following activities 
are reimbursable on or after May 1, 2002: 

• Retain indefinitely, as Class l permanent records, the original certified affidavit 
and other materials utilized by a district in meeting the certification requirements; 
or, copying or reproducing by photograph; microphotograph or reproduced on 
film or electronically the original certified affidavit and other materials utilized by 
a district in meeting the certification requirements (Chancellor of the California 
Community Colleges, "Revised Guidelines and Information on AB 540 
Exemption From Nonresident Tuition" May 2002, p. 4, par. 20). 

• Refund the student's nonresident tuition if the student is determined eligible for 
the exemption after he or she has paid nonresident tuition (Id., p. 2, par. 8). 

. . . . ' . 

• Discard and replace old questionnaire forms with the newly prescribed 
Chancellor's form in printed materials for Summer or Fall 2002, unless the 
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district's form is part of a major preprinted document such as a Schedule of 
Classes. This is a one-time activity (Id. at p. 3, par. 14). 

Actual costs for one fiscal year shall be included in each claim. Pursuant to Goverrunent Code 
section 17561, subdivision (d)(l)(A), all claims for reimbursement of initial fiscal year costs 
shall be submitted to the State Controller within 120 days of the issuance date for the claiming 
instructions. 

If the total costs for a given fiscal year do not exceed $1,000, no reimbursement shall be allowed 
except as otherwise allowed by Government Code section 17564. 

IV. REIMBURSABLE ACTIVITIES 

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be 
claimed. Actual costs are those costs actually incurred to implement the mandated activities. 
Actual costs must be traceable and supported by source documents that show the validity of such 
costs, when they were incurred, and their relationship to the reimbursable activities .. A source 
document is a document created at or near the same time the actual cost was incurred for the 
event or activity in question. Source documents may include, but are not limited to, employee 
time records or time logs, sign-in sheets, invoices, and receipts. 

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost 
allocation reports (system generated), purchase orders, contracts, agendas, and declarations. 
Declarations must include a certification or declaration stating, "I certify (or declare) under 
penalty of perjury under the laws of the State of California that the foregoing is true and correct," 
and must further comply with the requirements of Code of Civil Procedure section 2015.5. 
Evidence corroborating the source documents may include data relevant to the reimbursable 
activities otherwise in compliance with local, state, and federal goverrunent requirements. 
However, corroborating documents cannot be substituted for source documents. 

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable 
activities identified below. Increased cost is limited to the cost of an activity that the claimant is 
required to incur as a result of the mandate. · 

For each eligible claimant, the following activities are reimbursable: 

District Governing Board Rules.and Regulations on Nonresident Tuition 

• Adopt rules and regulations relating to the method of payment, and the method and amount 
ofrefin?.d of nonresident tuition (Ed. Code,§ 68051, Stats. 1990, ch. 1372). 

Determining Residence Classification 

• Require student applicant to supply, and district tci weigh, the residence determination 
factors: Require student applicants to supply, and for the district to weigh, the following 
infonnation to determine the student's residence classification (Cal. Code Regs., tit. 5, 
§ 54024, subd. (e)). 1 · · . .. . . • . .. . . . 

o Ownership ofresidential property 

o Registering to vote in California 

1 Register 82, No. 48 (Nov. 27, 1982), Register 91, No. 23 (April 5, 1991) p. 334, Register 95, No. 19 (May 19, 
1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333, 
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o Active membership·in service or social clubs. 

o Being the petitioner for a divorce in California. 

Require a student to supply, and for the district to weigh, information regarding whether the 
~tudent or the parents of a minor student who relinquished California residence after moving 
from the state has reestablished residence by one full year of physical presence coupled with 
demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5, § 54030, Register 82, 
No. 48 (Nov. 27, 1982) p. 637.) · 

• Residence classification guestiorinaires: To revise the residence questionnaire based on a 
sample residence questionnaire provided by the Chancellor's Office (a one-time activity). 

To require the student to supply, and for the district to weigh, the following information in a 
residence questionnaire to determine the student's residence classification: 

o Where the student has maintained his or her home for the last two years and 
whether the student has engaged in any activity listed in subdivision (f) of section 
54024·6fthe title 5 regulation8, i.e., has maintained voter registration iri another 
state and voted in another state; was a petitioner for a divorce in another state, as 
attended.an out-of-state instifution as a resident of that other state; has declared 
nonresidence for state income tax purposes. 

o For each student under 19 years of age, consideration of where the parent has 
Jived for the last two years and where the parent has engaged in any activity listed 
in subsection (f) of section 54024 of the title 5 regulations. 

o If the student, or the student's parent ifthe student is under age 19, has either maintained " 
a home outside of California at any time during the last two years, or has engaged in any 
activity listed in subsecti.on (f) of section 54024 of the title 5 regulations, the student. shall 
be asked for additional evidence of intent to reside in California such as that identified in 
subseetion (e) of sectiori 54024. (Cal.Code Regs., tit. 5, § 54012, subds. (b), (c) & ·(d).)f 

• Financial indenendence: Determine whether the student fa financially independept. or . 
dependent, in accordance with Education Code section 68044, when a student is seeking 
reciassification as a resident who was classified as a nonresident in the preceding temi. 
(Cal. Code Regs., tit. 5; § 54032, subd (a).)3 

Determine whether the student seeking reclassification as a resident who was classified as a 
nonresident in the preceding term is financially depen~ent or independent, by requiring the 
student to supply' and the district to weigh, information on whether the sfudent ( 1) has not .. . . 
and will not be claimed· as an exemption for state and federal true pill-poses by his or her' · • ' 
parent in.the calendar year the reclassi~cation .. application is,m.ade and in any of the three; . 
calendar.years prior to the reclassification application, (2) has not and will not receive more 
than seven hundred fifty dollars ($750) per year in financial assistarice from.his.or her parent 
in the calendar year the reclassification application is made and in any of the three calendar 
years prior to the reclassification application, and (3) has not lived and will not live for more 

. . -
2 Register 82, No. 48 (Nov. 27, 1982) pp. 635-636; Register 91, No. 23 (April 5, 1991) p. 334; Register 95, No. 19 
(May 19, 1995)p. 333. . . 
3 Register 82, No. 48 (Nov. 27, 1982) p. 637; Register 91, No. 23 (April 5, 1991) p. 335; Regtster.95, No .. cl9 (May 

19, 1995) p. 334. 
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than six weeks in the home of his or her parent during the calendar year the reclassification 
application is made and in any of the three calendar years prior to the reclassification 
application. (Ed. Code,§ 68044, subds. (a), (b) & (c); Stats. 1981, ch. 102, Stats. 1982, 
ch. 1070.) 

Nonresident Tuition Fee 

• Provide nonresident students with notice of nonresident tuition fee charges during the spring 
term before the fall term in which the change will take effect, and to consider nonresident 
tuition fees of public community colleges in other states in determining nonresident tuition 
fees, and to make nonresident tuition fee increases gradual, moderate, and predictable. 
(Ed. Code,§ 76140, subd. (d), Stats. 1989, ch. 985.) 

Exceptions to Determination of Nonresidence 

The following are entitled to resident tuition or are exempted from paying nonresident tuition: 

• Dependent of member of armed forces: Classify as residents for the purpose of determining 
the amount of tuition and fees those dependents (defined as a natural or adopted child, 
stepchild, or spouse who is a dependent of a member of the armed forces) of military 
personnel who retire from active duty after the residence determination date until the student 
dependent has resided in the state the minimum time necessary to become a resident. 

• 

· (Ed. Code, § 68074, Stats. 1980, ch. 580, Stats. 1989, ch. 900, Stats. 2000, ch. 571.) 

Require applicants claiming residence status pursuant to section 68074 of the Education 
Code (dependent member of the armed forces) to supply, and for the district to weigh, the 
following documentation in determining the applicant's residence: 

o A statement from the military person's commanding officer or personnel officer that: 
(1) the military person's duty station is in California on active duty as of the residence 
determination date; or (2) that the military person is outside of California on active duty 
after having been transferred immediately and directly from a California duty station after 
the residence determination date; or (3) that the military person has, after the residence 
determination date, retired as ari active member of the armed forces of the United States. 

o A statement that the student who qualifies for resident classification as a natural or 
adopted child or stepchild is a dependent of the military person for an exemption on 
federal taxes (Cal.Code. Regs., tit. 5, § 54041 ).4 

Member of armed forces after discharge: Classify as a resident a student who was a member 
of the 'armed forces of the United States stationed in California on active duty for more than 
one year immediately prior to being discharged from the armed forces, for the length of time 
he or she lives in California after being discharged up to the minimum time necessary to.: · · · .. 
become a resident (Ed. Code, § 68075.5, Stats. 1995, ch. 389). · 

• Dependent of California resident for more than one year: Classify as a resident a stud~nt who 
(a) has not been an adult resident of California for more than one year and (b) is either the 
dependent child of a California resident who has had residence in California for more than 
one year prior to the residence determination date, or has a parent who has both. contributed 

4 
Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jun. 11, 1983) p. 638. Register 91, No. 23 

(April 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 335. 
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court-ordered support for the student on a continuous basis and has been a California resident 
for a minimum of one year. This exception shall continue until the student has resided in the 
state the minimum time necessary to become a resident, so long as continuous attendance is 
maintained at a community college (Ed. Code, § 68076, Stats. 1988, ch. 753, Stats. 1991, 
ch. 455, Stats. 1993, ch. 8). 

• Graduate of Bureau oflndian Affairs school: Classify a student as a resident if he or she has 
graduated from any school located'in California that is operated by the United States Bureau 
of Indian Affairs, so long as continuous attendance is maintained by the student at a 
community college (Ed. Code,§ 68077, Stats. 1989, ch. 424, Stats. 1993, ch. 8). 

• Student holding emergency permit or public school credential: Classify as a resident a 
student who holds a valid emergency pern1it authorizing service in the public schools of this 
state, who is employed by a school district in a full-time position requiring certification 

· qualifications for the academic year in which the student enrolls at an institution in courses 
necessary to fulfill teacher credential requirements. This classification is only for the 
purposes of determining the amount of tuition and fees for no more than one year. 
(Ed. Code, § 68078, subd. (b), Stats. 2000, ch. 949). 

For students claiming residency status pursuant to section 68078 of the Education Code, 
require the student to supply, and for the district to weigh, the following: 

o A statement from the employer showing employment by a public school in a full-time 
position requiring certification qualifications for the college year in which·the student 
enrolls. (Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) p. 638.1; 
Register 91, No. 23 (April 5, 1991) p. 337; Register 95, No. 19 (May 19, 1995) p. 335.) 
This section is state-mandated new program or higher level of service for students 
claiming residence under subdivision (a) of section 68078, as well as subdivision (b) 
(student holding a valid emergency permit, as specified). 

o Any teaching credential (except a provisional credential). Require the student to show he 
or she will enroll in courses necessary to obtain another type of credential authorizing 
service in _the public schools, or holds a credential issued by the Board of Governors and 
is enrolled in courses necessary to fulfill credential requirements. (Former Cal. Code 
Regs., tit. 5, § 54036; Register77, No. 45 (Nov. 5, 1977) p. 638.2. Cal. Code Regs., · 
tit. 5, § 54046.)5 

• Native American student: Classify as a resident a Native American student who attends a 

·e 

· · -~ ·-scliool administered by the Bureau of Indian Affairs located within the community college·· 
~ d.istrict (Ed. Code, §68082, Sfa.ti~-f 977, ch. 36). · · · ·· . · . .-· ... - :"-' ·: ;:.:.. -' ·· · • · ·· · '·"r · · · 

• Amateur student athlete in training ~t u .S. Olympic Traininfi Center: (;lassify as ·a resident 
for tuition purposes any amateur sn.ident athlete (as defined i11. Ed. Code; § 68083, subd. (b)) 
in training at the United States Olympic Training Center in. Chula Vista, uritirhe or she has · 
resided in tlie state the minimum time nec~ssfil-Y, to ~~come 'a r~sident_<Ed. C,ode, § 6898_3, . - , ''. , , . .., 
Stats. 1997, ch. 438). .. .. . ... . -

l Register 82, No. 48 (Nov. 27, 1982) p. 638.1; Register 91, No. 23 (April 5, 1991) p. 337; Register 95, No. 19 (May e 
19, 1995) p. 335. 
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• Federal civil service employee in state due to militarv mission realignment: Classify as a 
state resident a federal civil service employee and his or her natural or adopted dependent 
children if the parent has moved to this state as a result of a military mission realignment 
action that involves the relocation of at least 100 employees, until the student is entitled to be 
classified as a resident pursuant to Section 68017, so long as the student continuously attends 
an institution of public higher education (Ed. Code, § 68084, Stats. 1998, ch. 952). 

• Nonresident California high school graduates: Exempt a stUdent (other than a nonimmigrant 
alien within the meaning of paragraph (15) of subsection (a) of Section 1101 of title 8 of the 
United States Code) from paying nonresident tuition ifhe or she meets the following criteria: 
(I) high school attendance in California for three or more years; (2) graduation from a 
California high school or attainment of the equivalent thereof; (3) registers for or is enrolled 
in a course offered by any college in the district for any term commencing on or after 
January 1, 2002; ( 4) in the case of a person without lawful immigration status, the filing of an 
affidavit with the-institution of higher education stating that the student has filed an 
application to legalize his or her immigration status, or will file an application as soon as he 
or she is eligible to do so (activities are reimbursable on or after January 1, 2002). 

• Completion of a questi.onnaire form prescribed by the Chancellor and furnished by the 
district of enrollment verifying eligibility for this nonresident tuition exemption. (Ed. Code, § 
68130.5, Stats. 2001, ch. 814, & Cal.Code Regs., tit. 5, §.54045.5, subd. (b); Register 02, No. 
25 (Jun. 21, 2002) p. 335.) (This activity is reimbursable on or after June 21, 2002.) 

• 

For these students: 

o Retain indefinitely, as Class 1 permanent records, the original certified affidavit and other 
materials utilized by a district in meeting the certification requirements; or, copying or 
reproducing by photograph, microphotograph or reproduced on film or electronically the 
original certified affidavit and other materials utilized by a district in meeting the 
certification requirements (Chancellor of the California Community Colleges, "Revised 
Guidelines and Information on AB 540 Exemption From Nonresident Tuition" May 
2002, p. 4, par. 20). 

,. 

o Refund the student's nonresident tuition ifthe student is determined eligible for the 
exemption after he or she ha~ paid no~esident tilition (Id., p. 2, par. 8). 

o Discard and replace old questionnaire forms with the newly prescribed Chancellor's form 
in printed materials for Summer or Fall 2002, unless the district's form is part of a major 
preprinted document such as a Schedule of Ciasses. This is a one-time activity (Id. at -
p. 3, par. 14). (These activities are reimbursable on or after May 1, 2002.) _ 

Alien students: Require a student alien to supply, and for the_ district to weigh, information on 
whether the student is precluded from establishing domicile. An alien is precluded from 
establishing domicile in the United States ifth_e alien: (1) entered the United States illegally; 
(2) entered the United States under a visa requiring that the alien have a residence outside the . 
United States; or (3) entered the United States.under a visa that permits entry solely for some 
temporary purpose. And for the community college district_to_ determine, for an alien who is 
precluded from establishing domicile in the United States pursuant to subdivision (b) of 
section 54045 of the title 5 regulations, whether that alien has (1) taken appropriate steps to 
obtain a change of status with the Immigration and Naturalization Service to a classification 
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which does not preclude establishing domicile, and (2) met the residence requirements of· 
sections 54020-54024 of the title 5 regulations related to physical presence and the intent to 
make California home for other than a temporary purpose. (Cal. Code Regs., tit. 5, § 54045, 
subds. (b) & (c).)6 

Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks 

• Surviving dependents of victims of 9/11 terrorist attacks: Waive mandatory system wide fees 
or tuition of any kind for a student in an undergraduate program who ·is the surviving 
dependent (as defined) of any individual killed in the September 11, 2001, terrorist attacks on 
the World Trade Center in New York City, the Pentagon building in Washington, D.C., or 
the crash of United Airlines Flight 93 in southwestern Pennsylvania, if the student is 
determined eligible by the California Victim Compensation and Government Claims Board. 
The waiver lasts until January 1, 2013, unless the dependent is the s~iving child, natural or 
adopted, of an individual killed in the terrorist attacks of September 11, 200 I, in which case 
the tuition and fees are waived until the person obtains the age of 30 years (Ed. Code, 
§ 68121, Stats. 2002, ch. 450). 

Notifying Students of Classification Decision and Appeal Procedure 

• Notification and appeal of classification decision: Notify a student of his or her residence 
classification not later than fourteen (14) calendar days after the beginning of the session for 
which the student bas applied, or fourteen (14) calendar days after the student's application· 
for admission, whichever is later. (Cal. Code Regs., tiL5, § 54060, subd. (a); Register 82, 
No. 48 (Nov. 27, 1982) p. 638.2.) . 

Establish procedures for appeals of residence classifications (Cal Code Regs., tit. 5, § 54060, 
subd. (b ).)7 · 

The Commission also finds that all other statutes, regulations, and executive orders in the test 
claim do not constitute a reimbursable state-mandated program. 

V. CLAIM PREPARATION AND SUBMISSION 

Each of the following cost elements must be identified for each. reimbursable activity identified 
in Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must 
be supported by source documentation as described in Section IV. Additionally, each 
reimbursement claim must be filed in a timely manner. 

A. Direct Cost Reporting 
•.. ,... .• '! 

Direct costs are those costs incurred specifically for the reimbursable activities. The following 
direct costs are eligi.ble for reimbursement. 

,::).' ii- . -· l • ,. ' .. .,_. ·.; 

1. Salaries ~d Ben~flts 
Report each employee implementing the reimbursable activities by name, job · ·· 
classification, and productive hourly rate (total wages and related benefits divided by · 

6 Register 86, No. 10 (Mar. 8, 1986) p. 638.1, Register91, No. 23 (April 5, 1991) p. 336; Register 92, No. 4 (Jan. 24, 
1992) p. 336, Register 95, Nos. 19-20 (May 19, 1995) p. 335. . . · 
7 Register 82, No. 48 (Nov. 27, 1982) p. 638.2); Register 91, No.'23 (Apnl 5, 1991) p. 336; Register 95, No. 19 

(May 19, 1995) p. 336. 
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productive hours). Describe the specific reimbursable activities performed and the hours 
devoted to each reimbursable activity performed. 

2. Materials and Supplies 

Repo11 the cost of materials and supplies that have been consumed or expended for the 
purpose of the reimbursable activities. Purchases shall be claimed at the actual price 
after deducting discounts, rebates, and allowances received by the claimant. Supplies 
that are withdrawn from inventory shall be charged on an appropriate and recognized 
method of costing, consistently applied. 

3. Contracted Services 

Report the name of the contractor and services performed to implement the reimbursable 
activities. Attach a copy of the contract to the claim. If the contractor bills for time and 
materials, report the number of hours spent on the activities and all costs charged. If the 
contract is a fixed price, report the dates when services were performed and itemize all 
costs for those services. 

4. Fixed Assets and Equipment 

Report the purchase price paid for fixed assets and equipment (including computers) 
necessary to implement the reimbursable activities. The purchase price includes taxes, 
delivery costs, and installation costs. lftl1e fixed asset or equipment is also used for 
purposes other than the reimbursable activities, only the pro-rata portion of the purchase 
price used to implement the reimbursable activities can be claimed. 

5. Travel 

Report the name of the employee traveling for the purpose of the reimbursable activities. 
Include the date of travel, destination point, the specific reimbursable activity requiring 
travel, and related travel expenses reimbursed to the employee in compliance with the 
rules of the local jurisdiction. Report employee travel time according to the rules of cost 
element A.I., Salaries and Benefits, for each applicable reimbursable activity . 

. B: Indirect Cost Rates 

Indirect costs are costs that have been incurred for common or joint purposes. These costs 
benefit more than one cost objective and cannot be readily identified with a particular final cost 
objective without effort disproportionate "to the results achieved. After direct costs have been 

· determined and assigned to other activities, as appropriate, indirect costs are those remaining to_ 
be allocated to benefited cost objectives. A cost may not be allocated as an indirect cost ifany 
other cost incurred for the same purpose, in like circumstances, has been claimed as a diiect cost. 

Indirect costs include: (a) the indirect costs originating in each department or agency of the 
governmental unit carrying out state mandated programs, and (b) the costs of central 
governmental services distributed through the central service cost allocation plan and not 
otherwise treated as direct costs. 

Community colleges have the option of using: (1) a federally approved rate, utilizing the cost 
accounting principles from the Office of Management and Budget Circular A-21, "Cost -
Principles of Educational Institutions"; (2) the rate calculated on State Controller's Form FAM-
29C; or (3) a 7% indirect cost rate. 
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VI. RECORD RETENTION 

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual 
costs filed by a local agency or school district pursuant to this chapter8 is subject to the initiation 
of an audit by the Controller no later than three years after the date that the actual reimbursement 
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no 
payment.is made to a claimant for the program for the fiscal year for which the claim is filed, the 
time for the Controller to initiate an audit shall commence to run from the date of initial payment 
of the claim. In any case, an audit shall be completed not later than two years after the date that 
the audit is commenced. All documents used to support the reimbursable activities, as described 
in Section IV; must be retained during the period subject to audit. If an audit has been initiated 
by the Controller during the period subject to audit, the retention period is extended until the 
ultimate resolution of any audit findings. 

VII. OFFSETTING REVENUES AND REIMBURSEMENTS 

Any offsets the claimant experiences in the same program as a result of the san1e statutes or 
executive orders found to contain the mandate shall be deducted from the costs claimed. In 
addition, reimbursement for this -mandate from any source, including but not limited to, service 
fees collected, federal funds, and other state funds, shall be identified and-deducted from this 
claim. 

An amount equal to 2 percent of the fees shall be waived and an amount equal to ninety-one 
cents ($0.91) per credit unit shall be waived (Ed. Code,§ 76300 subd. (m)(2)) for any student in 
an undergraduate program, including a student who has previously graduated from another 
undergraduate or graduate program, who is the dependent of any individual killed in the 
September 11, 2001, terrorist attacks on the World Trade Center in New York City, the Pentagon 
buiiding in Washington, DC, or the crash of United Airlines Flight 93 in southwestern 
Pennsylvania, if he or she meets the financial need requirements set forth in Section 69432. 7 for 
the Cal Grant A Program and either of the following apply: (1) The dependent was a resident of 
California on September 11, 2001. (2} The individual killed in the attacks was a resident of 
California on September 11, 2001. 

VIII. STATE CONTROLLER'S CLAIMING INSTRUCTIONS 

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming 
instructions for each mandate that requires state reimbursement not later than 60 days after 
receiving the adopted parameters and guidelines from_!h~ Commissicm, to assist local agencies 
and school districts in claiming costs to be reimbursed. The claiming instructions shaUJ>e 

' derived from the test claim decision and the·parameters and guidelines adopted by the ' 
Commission. · 

Pursuant to Government Code section 17561, subdivision (d)(l ), issuance of the claiming 
instructions shall constitute a notice of the right of the local agencies and school districts to file 
reimbursement claims, based upon parameters and guidelines adopted by the Commission. 

8 This refers to Title 2, division 4, part 7, chapter 4 of the Government Code. 
. . ' 
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IX. REMEDIES BEFORE THE COMMISSION 

Upon request of a local agency or school district, the Commission shall review the claiming 
instructions issued by the State Controller or any other authorized state agency for 
reimbursement of mandated costs pursuant to Government Code section 17 571. If the 
Commission determines that the claiming instructions do not conform to the parameters and 
guidelines, the Commission shall direct the Controller to modify the claiming instructions and 
the Controller shall modify the claiming instructions to conform to the parameters and guidelines 
as directed by the Commission. 

In addition, requests may be made to amend parameters and guidelines pursuant to Government 
Code section 17557, subdivision (d), and California Code of Regulations, title 2, section 1183.2. 

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES 

The Statement of Decision is legally binding on all parties and provides the legal and factual 
basis for the parameters and guidelines. The support for the legal and factual findings is found in 
the administrative record for the test claim .. The administrative record, including the Statement 
of Decision, is on file with the Commission. 
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SixTen and Associates 
Mandate Reimbursement Services EXHIBIT c 

-,~~~~~~~~~~~~~~~~--~~ 
W KEITH B. PETERSEN, MPA, JD, President 

· E-Mail: Kbpslxten@aol.com 
San Diego 
5252 Balboa Avenue, Suite 900 
San Diego, CA 92117 
Telephone: (BSB) 514-8605 
Fax: (858) 514-8645 

·Sacramento 
3841 North Freeway Blvd., Suite 170 

Sacramento, CA 95834 
Telephone: (916) 565-6104 

Fax: (916} 564-6103 

April 27, 2009 

Paula Higashi, Executive Director 
Commission on State Mandates 
U.S. Bank Plaza Building 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

Re: Test Claim 02-TC-21 
Contra Costa Community College District 
Proposed Parameters and Guidelines 
Tuition Fee Waivers 

Dear Ms. Higashi: 

RECEIVED 
APR 2 8 2009 

COMMISSION ON 
STATE MANDATES 

I have received the Commission's Draft Parameters and Guidelines transmitted on 
April 1, 2009, with the Statement of Decision, to which I respond on behalf of the test 
claimant. 

1. Clarification of Reimbursable Activities (1183.12 !b) (1)) 

None proposed. 

2. Reasonable Methods of Complying {1183.12 (bl (2)) 

None proposed. 

3. Reasonable Reimbursement Method (1183.12 (bl {3)) 

The test claimant does not believe the costs incurred for the approved activities are 
sufficiently related to any workload unit that could support a reasonable statewide 
reimbursement method for a significant part of the mandate. 

4. Revenues and Reimbursements (1183.12 (bl (4)) 

There are no dedicated state or federal funds appropriated for this mandate. Section 
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VII already indicates a specific offset applicable to tuition fees for certain nonresident 
students. There are no known non-local agency funds dedicated to this mandate. There 
are no college district general purpose funds appropriated for this mandate. 

5. . Offsetting Savings (1183.12 (bl (5)) 

Offsetting savings are a question of law determined by the test claim adjudication 
pursuant to Government Code section 17556. The Commission .did not identify any 
offsetting savings for any of the activities approved for reimbursement. 

Objections to Content. 

PART IV. REIMBURSABLE ACTIVITIES 

For the record arid preservation of appeal rights, the test claimant objects to the 
boilerplate language regarding source documents, contemporaneous documents and 
corroborating evidence. It is a standard of general application without independent 
statutory or regulatory basis. It is a standard that generally exceeds the documentation 
methods utilized in the usual course of business for local agencies, and that required 
for substantiation of the use of, or application for, other state funds by local agencies. It 
is a standard imposed retroactively upon claimants without prior notice. These and 
other objections have been made before by local agency representatives in previous 
Commission proceedings. Notwithstanding, the standard has been adopted by the 
Commission as boilerplate for parameters and guidelines. Unless there is·some interest 
by the Commission to revisit these issues, the parameters and guidelines can proceed 
since the boilerplate is consistent with past Commission decisions. 

PARTV. CLAIM PREPARATION AND SUBMISSION 

.Re: B. Indirect Cost Rates 

For the record and preservation of appeal rights, the test claimant objects to the 
boilerplate language regarding the community college choice of indirect cost rate 
calculations, specifically, the Controller's FAM-29C methodology. It is a standard of 
general application without independent statutory or regulatory basis. It is a . 
methodology that excludes other reasonable allocations of direct and indirect costs 
contrary to other state accounting procedures and generally accepted accounting 
principles. It is a standard imposed retroactively upon.claimants without prior notice. 
These and other objections have been made before by local agency representatives in 
previous Commission proceedings. Notwithstanding, the standard has been adopted 
by the Commission as boilerplate for parameters and guidelines. Unless there is some 
interest by the Commission to revisit these issues, the parameters and guidelines can 
proceed since the boilerplate is consistent with past Commission decisions. 
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PART VI. RECORD RETENTION 

For the record and preservation of appeal rights, the test claimant objects to the 
language regarding the documentation retention requirements. The Commission 

- requires the claimants, as a condition of reimbursement, to retain claim documentation 
until the State Controller's statute of limitation for audit expires. Government Code 
Section 17558.5 provides no specific date for the termination of the documentation 
requirement. It is conditioned on subsequent independent actions by the state, that is, 
appropriations for mandate reimbursement, and subsequent independent acts by the 
Controller, that is, payment of a claim. There is no factual relationship between the 
content and integrity of the claim and ttie date of payment. Therefore, at the time the 
claim is filed, the claimant has no method to determine the documentation retention 
period, contrary to the purpose of the statute and tnese parameters and guidelines. It is 
a standard imposed retroactively upon claimants without prior notice. These and other: 
objections have been made before by local agency representatives in previous 
Commission proceedings. Notwithstanding; the standard has been adopted by the 
Commission as boilerplate for parameters and guidelines. Unless there is some 
interest by the Commission to revisit these issues, the parameters and guidelines can 
proceed since the boilerplate is consistent with past Commission decisions. 

CERTIFICATION 

I hereby declare, under penalty of perjury under the laws of the State of California, that 
the information in this document is true and correct to the best of my own knowledge or 
information or belief. 

Sincerely, 

Keith B. Petersen -

C: Per COSM Distribution List Attached 
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2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 

DECLARATION OF SERVICE 

Re: Test Claim 02-TC-21 
Contra Costa Community College District 
Tuition Fee Waivers 

I declare:· 

I am employed in the office of SixTen and Associates, which is the 
appointed representative of the above named claimant~ I am 18 years of 
age or older and not a party to the entitled matter. My business address is 
3841 North Freeway Blvd, Suite 170, Sacramento, CA 95834. 

On the date indicated below, I served the attached letter dated April 27, 
2009, to Paula Higashi, Executive Director, Commission on State 
Mandates, to the Commission mailing list dated 03/30/2009 for this test 
claim, and to: 

19 Paula Higashi, ~xecutive Director 
20 Commission on State Mandates 
21 980 Ninth Street, Suite 300 
22 Sacramento, CA 95814 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 

0 

U.S. MAIL: I am famlllarwith the business 
practice at SlxTen and Associates for the 
collection and processing of 
correspondence for malling with the 
United States Postal Service. In 
accordance with that practice, 
correspondence placed In the internal mall 
collection system at SlxTen and 
ASsociates Is deposited with the United 
States Postal Service that same day In the 
ordinary course of business. 

OTHER SERVICE: I caused such . 
envelope(s) to be delivered to the office of 
the addressee(s) llsted·above by:''' ·;.o; , • .• · 

!Describe) 

. o 
' ·: '. 

a 

FACSIMILE TRANSMISSION: On the 
date below from facsimile machine 
number (858) 514-8645, I personally 
transmitted to the above-named person(s) 
to the facslml\e number(s) shown above, 
pursuant to California Rules of Court 
2003-2008. A true copy. of. the above
described document(s) was(were) 

· transmitted by facsimile transmission and 
the transmission was reported as 
complete and without error. 

A copy of the transmission report issued· - . 
.,.,by the transmitting machine is attached to 

this PT?Of of service.: - - · .. · -_ , . , 

PERSONAL SERVICE: By causing-a tr~e 
copy ofthe above-described document(s) · 
to be hand delivered to the office(s) of the .. 

· addressee(s). · . .. ,_ .•: _, -. 

43 
44 
45 
46 
47 
48 

I declare under penalty of pe~jury under- the laws of the State of California that the.-·.-. · · 
foregoing is true and correct and that this declaration was executed on April 27, 200!f .. · 
2009, at Sacramento, California. 

Kristin M. Smith 
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Original List Date: 
Last Updated: 
List Print Date: 
Claim Number: 

Issue: 

61312003 
412612007 
0313012009 
02-TC-21 
Tuition Fee Waivers · 

TO ALL PARTIES AND INTERESTED PARTIES: 

Agenda Mailing List 

Each commission malling list is continuously updated as requests are received to Include or remove any partior person 
on the malling list. A current malling list is provided with commission correspondence, and a copy of the current mailing 
list is available upon request at any t'1me. Except as provided otherwise by commission rule, when a party or interested 
party files any written material with the commission concerning a claim, it shall simultaneously serve a copy of the written 
material on the parties and Interested parties to the claim Identified on the mailing list provided by the commission. (Cal. 
Code Regs., tit. 2, § 1181 .2.) 

Ms. Cheryl Miller 
CLM Financial Consultants, Inc. 

1241 North Fairvale Avenue 
Covina, CA 91722 

Mr. Jim Spano 
State Controller's Office (B-08) 

Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 

Mr. Doug as R. Brinkley 
State Center Community College District 

1525 East Weldon 
Fresno, CA 93704-6398 

Ms. Carla Castaneda 
Department of Finance (A-15) 
915 L Street, 12th Floor 
Sacramento, CA 95814 
! 

· Mr. Thomas Todd 
Department of Finance (A-15) 
Education Systems Unit 
915 L Street, 7th Floor 
Sacramento, CA 95814 

Mr. Paul Steenhausen 
Legislative Analyst's Office (Bc29) 
925 L Street, Suite 1000 
Sacramento, CA 95814 

Kindred Murillo 
Contra Costa Community College District 
V.C. Districtwide Administrative Services 
500 Court Street 
Martinez, CA 94553 -

Page: 1 

Te!: (626) 332-4476 

Fax: (626) 332-4886 

Tel: (916) 323-5849 

Fax: (916) 327-0832 

Tel: (916) 000-0000 

Fax: (916) 000-0000 

Tel: (916) 445-3274 

Fax: (916) 323-9584 

Tel: 

Fax: 

Tel: (916) 319-8324 

Fax: (916) 324-4281 

Tel: (925) 229-1 ODO 

Fax: (925) 370-2019 
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.. 
Ms. Ginny Brummels Tel: (916) 324-0256 ' .... 

State Controller's Office (8-08) · 

'9 Division of Accounting & Reporting Fax: (916) 323-6527 . 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Ms. Jeannie Oropeza Tel: (916) 445-0328 
Department of Finance (A-15) 
Education Systems Unit . Fax: (916) 323-9530 -915 L Street, 7th Floor 
Sacramento, CA 95814 

Mr. Keith 8. Petersen Tel: (916) 565-6104 
SlxTen & Associates 
3841 North Freeway Blvd., Suite 170 Fax: (916) 564-6103 
Sacramento, CA 95834 

-· :. .. :..--~·.:. ;.;..~~-: ~- -'·~- - ··• 
. . 

~ ' . ... ' ..... ,~, ~ 

., :··- .. , 

... ; ~ ... -. ·- '. 

:; . · .. ' - --~ . : . .·· ... r ~ >I I ~-· ~--
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Hearing: December 3, 2009 
J:mandates/02-TC-2 l /PsGs/DSA 

ITEM 

DRAFT STAFF ANALYSIS 

EXHIBITD 

REVISED DRAFT PROPOSED PARAMETERS AND GUIDELINES 

Education Code Sections 68044, Subdivisions (a), (b), (c), 68051, 68074, 
68075.5, 68076, Subdivision (d), 68077, 68078, Subdivision (b), 68082, 68083, 68084, 

68121, 68130.5, and 76140 

Statutes 1977, Chapter 36 (AB 447); Statutes 1980, Chapter 580 (AB 2567); Statutes 1981, 
Chapter 102 (AB 251); Statutes 1982, Chapter 1070 (AB 2627); Statutes 1988, Chapter 753 

(AB 3958); Statutes 1989, Chapters 424, 900, and 985 (AB 1237, AB 259, and SB 716); 
Statutes 1990, Chapter 1372 (SB 1854); Statutes 1991, Chapter 455 (AB 1745); Statutes 1993, 

Chapter 8 (AB 46); Statutes 1995, Chapter 389 (AB 723); Statutes 1997, Chapter 438 
(AB 1317); Statutes 1998, Chapter 952 (AB 639); Statutes 2000, Chapters 571 and 949 

(AB 1346 and AB 632); Statutes 2001, Chapter 814 (AB 540); and Statutes 2002, 
Chapter 450 (AB 1746) 

California Code of Regulations, Title 5, Sections 54012, Subdivisions (b), (c), (d), 54024, 
Subdivisions (e), (f); 54030, 54032, Subdivision (a); 54041, 54045, Subdivisions (b), (c); 

54045.5, subdivision (b); 54046, 54060, Subdivisions (a), (b) 

Register 77, No. 45 (Nov. 5, 1977); Register 82, No. 48 (Nov. 27, 1982); Register 83, 
No. 24 (Jun. 11, 1983) Register 86, No. 10 (Mar. 8, 1986); Register 91, No. 23 

(April 5, 1991); Register 92, No. 4 (Jan. 24, 1992); Register 95, No. 19 (May 19, 1995); 
Register 99, No. 20 (May 14, 1999); Register 02, No. 25 (Jun. 21, 2002) 

Revised Guidelines and Information, "Exemption from Nonresident Tuition" Chancellor of 
the California Community Colleges, May 2002 

Tuition Fee Waivers 
02-TC-21 

Contra Costa Community College District, Claimant 

Executive Summary 
. --

On March 27, 2009, the Commission on State Mandates (Commission) adopted a Statement of 
Decision partially approving this test claim filed by the Contra Costs Community College 
District. The state-mandated test claim statutes and executive orders address the process for 
determining student residence status and nonresident student tuition fee charges or waivers at 
community colleges, including students who are members of the armed forces; military 
dependents, aliens; graduates of Bureau of Indian Affairs schools; public school employees 
holding a valid credential; Native Americans; amateur student athletes at the Olympic Training 
Center; federal civil service ~mployees and dependents in California due to military mission 
realignments; nonresident California high school graduates; and dependents of victims of the 
September 11, 2001 terrorist attacks. 
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On April I, 2009, the adopted Statement of Decision and draft parameters and guidelines were 
issued. 

On April 28, 2009, claimant filed comments on staffs draft parameters and guidelines. Claimant 
objected to the boilerplate language regarding source documentation standards, indirect cost rate 
language, and record retention requirements. 

Objections to "boilerplate" language in sections IV. V, and VI of the parameters and guidelines 

Within claimant's objections to the boilerplate language, claimant states, "Unless there is some 
interest by the Commission to revisit these issues, the parameters and guidelines can proceed 
since the boilerplate is consistent wjth past decisions." 

Staff does not suggest any changes to the boilerplate language at this time. In addition, there is a 
pending request from the State Controller's Office to amend the boilerplate language in pre
existing parameters and guidelines. Staff recommends that all discussions about parameters and 
guidelines boilerplate occur when the State Controller's Office request is considered for 
community college district programs. This is scheduled for the January 20 I 0 meeting. 

Staff Recommendation 

Staff recommends that the Commission: 

• Adopt the proposed parameters and guidelines as modified by staff, beginning on 
page 13. 

• Authorize staff to make non-substantive, technical corrections to the parameters and 
guidelines following the hearing. 

-- -··· 
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STAFF ANALYSIS 

Claimant 

Contra Costa Community College District 

Chronology 

5123103 
3127109 

Claimant Contra Costa Community College District files test claim 
Commission determines test claim and adopts Statement of Decision 

4/1/09 Commission issues Statement of Decision and staffs draft proposed parameters 
and guidelines 

4/28/09 Claimant files comments on proposed parameters and guidelines 

Background 

Summary of the Mandate 

The Commission determined that the test claim statutes, regulations, and executive order impose 
a reimbursable state-mandated program within the meaning of article XIII B, section 6 of the 
California Constitution and Government Code section 17514 for community college districts to 
be reimbursed for the following: 

District Governing Board Rules and Regulations on Nonresident Tuition 

1. Adopt rules and regulations relating to the method of payment, and the method and amount 
ofrefund of nonresident tuition (Ed. Code, § 68051, Stats. 1990, ch. 13 72). 

Determining Residence Classification 

2. Require student applicant to supply, and district to weigh, the residence determination 
factors: Require student applicants to supply, and for the district to weigh, the following 
information to determine the student's residence classification (Cal. Code Regs., tit. 5, 
§ 54024, subd. (e)). 1 

o Ownership of residential property 

o Registering to vote in California 

o Active membership in service or social clubs. 

o Being the petitioner for a divorce in California. 

3. Require a student to supply, and for the district to weigh, information regarding whether the 
. student or the parents of a minor student who relinquished California residence after moving . 

from the state has reestablished residence by one full year of physical presence coupled with 
demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5, § 54030, Register 82, 
No. 48 (Nov. 27, 1982) p. 637.) 

4. Residence classification questionnaires: To revise the residence questionnaire based on a · 
sample residence questionnaire provided by the Chancellor's Office (a one-time activity). . . . . . . 

1 Register 82, No. 48 (Nov. 27, 1982), Register 91, No. 23 (April 5, 1991) p. 334, Register 95, 
No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333. · 

3 
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5. To require the student to supply, and for the district to weigh, the following information in a 
residence questionnaire to determine the student's residence classification: 

o Where the student has maintained his or her home for the last two years and 
whether the student has engaged in any activity listed in subdivision (f) of section 
54024 of the title 5 regulations, i.e., has maintained voter registration in another 
state and voted in another state; was a petitioner for a divorce in another state, as 
attended an out-of-state institution as a resident of that other stat_e; has declared 
nonresidence for state income tax purposes. 

o For each student under 19 years of age, consideration of where the parent has 
lived for the last two years and where the parent has engaged in any activity listed 
in subsection (f) of section 54024 of the title 5 regulations .. 

- o If the student, or the student's parent if the student is under age 19, has either maintained 
a home outside of California at any time during the last two years, or has engaged in any 
activity listed in subsection (f) of section 54024 of the title 5 regulations, the student shall 
be asked for additional evidence of intent to reside in California such as that identified in 
subsection (e) of section 54024.2 (Cal.Code Regs., tit. 5, § 54012, subds. (b), (c) & (d).)3 

6. Financial independence: Determine whether the student is financially independent or 
dependent, in accordance with Education Code section 68044, when a student is seeking 
reclassification as a resident who was classified as a nonresident in the preceding term. 
(Cal. Code Regs., tit. 5, § 54032, subd (a).)4 . · _ 

7. Determine whether the student seeking reclassification as a resident who was classified as a A 
nonresident in the preceding term is financially dependent or independent, by requiring the W 
student to supply, and the district to weigh, information on whether the student (1) has not 
and will not be claimed as an exemption for state and federal tax purposes by his or her 
parent in the calendar year the reclassification application is made and in any of the three 
calend_ar years prior to the reclassification application, (2) has not and will not receive more 
than seven hundred fifty dollars ($750) per year in financial assistance from his or her parent 

·-. 
2 Section 54024, subdivision (e), of the title 5 regulations states: "Objective manifestations of 
intent to establish California residence include but are not limited to: (1) Ownership of 
residential property or continuous occupancy of rented or leased property in California. 
(2) Registering to vote and voting in California. (3) Licensing from California for professional 
practice. ( 4) Active membership in service or social clubs. (5) Presence of spouse, children or 
other close relatives in the state. (6) Showing California as home address on federal.income tax 
form. (7) Payment of California state income tax as a resident. (8) Possessing California motor 
vehicle license plates. (9) Possessing a California driver's license. (I 0) Maintaining permanent 
military address or home of record in California while in armed forces. (11) Establishing and 
maintaining active California bank accounts. (12) Being the petitioner for a divorce in 
California." 
3 Register 82, No. 48 (Nov. 27, 1982) pp. 635-636; Register 91, No. 23 (April 5, 1991) p. 334; 
Register 95, No. 19 (May 19, 1995) p. 333. · 
4 Register 82, No. 48 (Nov. 27, 1982) p. 637; Register 91, No. 23 (April 5, 1991) p. 335; Register A 
95, No. 19 (May 19, 1995) p. 334. 9 
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in the calendar year the reclassification application is made and in any of the three calendar 
years prior to the reclassification application, and (3) has not lived and will not live for more 
than six weeks in the home of his or her parent during the calendar year the reclassification 
application is made and in any of the three calendar years prior to the reclassification 
application. (Ed. Code,§ 68044, subds. (a), (b) & (c); Stats. 1981, ch. 102, Stats. 1982, 
ch. 1070.) 

Nonresident Tuition Fee 

8. Provide nomesident students with notice ofnomesident tuition fee charges during the spring 
tenn before the fall term in which the change will take effect, and to consider nonresident 
tuition fees of public community colleges in other states in determining nomesident tuition 
fees, and to make nonresident tuition fee increases gradual, moderate, and predictable. 
(Ed. Code,§ 76140, subd. (d), Stats. 1989, ch. 985.) -

Exceptions to Determination ofNonresidence 

The following are entitled to resident tuition or are exempted from paying nonresident 
tuition: 

9. Dependent of member of armed forces: Classify as residents for the purpose of determining 
the amount of tuition and fees those dependents (defined as a natural or adopted child, 
stepchild, or spouse who is a dependent of a member of the armed forces) of military 
personnel who retire from active duty after the residence determination date until the student 
dependent has resided in the state the minimum time necessary to become a resident. 
(Ed. Code,§ 68074, Stats. 1980, ch. 580, Stats. 1989, ch. 900, Stats. 2000, ch. 571.) 

10. Require applicants claiming residence status pursuant to section 6807 4 of the Education 
Code (dependent member of the armed forces) to supply, and for the district to weigh, the 
following documentation in determining the applicant's residence: 

o A statement from the military person's commanding officer or personnel officer that: 
(1) the military person's duty station is in California on active duty as of the residence 
determination date; or (2) that the military person is outside of California on active duty 
after having been transferred immediately and directly from a California duty station after 
the residence determination date; or (3) that the military person has, after the residence 
determination date, retired as an active member of the armed forces of the United States. 

o A statement that the student who qualifies for resident classification as a natural or 
adopted child or stepchild is a dependent of the military person for an exemption on . 
federal taxes (Cal.Code. Regs., tit. 5, § 54041).5 - • 

11. Member of arme~i"forc~s afte~ discharge: Clas;ify as a resid~nt a student who was a rne~ber 
of the armed forces of the United States stationed in California on active duty for more than 
one year immediately prior to being discharged from the armed forces, for the length of time 
he or she lives in California after being discharged up to the minimum time necessary to 
become a resident (Ed. Code, § 68075.5, Stats. 1995, ch. 389). · -- ·· 

s - -
Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jun. 11, 1983) p. 638. 

Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 335. 

- 5 
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12. Dependent of California resident for more than one year: Classify as a resident a student who 
(a) has not been an adult resident of California for more than one year and (b) is either the 
dependent child of a California resident who has had residence in California for more than 
one year prior to the residence determination date, or has a parent who has both contributed 
court-ordered support for the student on a continuous basis and has been a California resident 
for a minimum of one year. This exception shall continue until the student has resided in the 
state the minimum time necessary to become a resident, so long as continuous attendance is 
maintained at a community college (Ed. Code,§ 68076, Stats. 1988, ch. 753, Stats. 1991, 
ch. 455, Stats. 1993, ch. 8). 

13. Graduate of Bureau-of Indian Affairs school: Classify a student as a resident ifhe or she has 
graduated from any school located in California that is operated by the United States Bureau 
of Indian Affairs, so long as continuous attendance is maintained by the student at a 
community college (Ed. Code,§ 68077, Stats. 1989, ch. 424, Stats. 1993, ch. 8). 

14. Student holding emergency permit or public school credential: Classify as a resident a 
student who holds a valid emergency permit authorizing service in the public schools of this 
state, who is employed by a school district in a full-time position requiring certification 
qualifications for the academic year in which the student enrolls at an institution in courses 
necessary to fulfill teacher credential requirements. This classification is only for the 
purposes of determining the amount of tuition and fees for no more than one year. 
(Ed. Code,§ 68078, subd. (b), Stats. 2000, ch. 949). 

15. For students claiming residency status pursuant to section 68078 of the Education Code, 
require the student to supply, and for the district to weigh, the following: 

o A statement from the employer showing employment by a public school in a full-time 
position requiring certification qualifications for the college year in which the student 
enrolls. (Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) p. 638.1; 
Register 91, No. 23 (April 5, 1991) p. 337; Register 95, No. 19 (May 19, 1995) p. 335.) 
1bis section is state-mandated new program or higher level of service for students 
claiming residence under subdivision (a) of section 68078,6 as well as subdivision (b) 
(student holding a valid emergency permit, as specified). 

6 Subdivision (a} of section 68078 provides: _ . 
(a) A student holding a-valid credential authorizing service in the public schools 

-of this state who i$·employed by a school district in a full-time position requiring 
certification qUalifi~ations for the college year in which the student enrolls in an 
institution is entitled to resident claisification if that student meets any of the· 
following requirements·: · - - · ' - · ·· · -
(1) · He or she holds a provisional. credential and is erirolled at ari institution iri · 
cou"rses necessary to obtain another type of credential authorizing service in the 
publicschools. -- _ - :: __ ---- _- - _- _----- - _ -
(2) He or she holds a credential issued pursuant to Section 44250 and is 
enrolled at an institution in courses necessary to fulfill credential requirements 
[§ 44250 states that the commission (on teacher credentialing) issues only the 
following two types of credentials: "(a) A teaching credential. (b) A services 

;~. 
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o Any teaching credential (except a provisional credential). Require the student to show he 
or she will enroll in courses necessary to obtain another type of credential authorizing 
service in the public schools, or holds a credential issued by the Board of Governors and 
is enrolled in courses necessary to fulfill credential requirements. (Former Cal. Code 
Regs., ti( 5, § 54036; Register 77, No. 45 (Nov. 5, 1977) p. 638.2. Cal. Code Regs., 

. . 7 
tit. 5, § 54046.) 

16. Native American student: Classify as a resident a Native American student who attends a 
school administered by the Bureau of Indian Affairs located within the community college 
district (Ed. Code, §68082, Stats. 1977, ch. 36). 

17. Amateur student athlete in training at U.S. Olympic Training Center: Classify as a resident 
for tuition purposes any amateur student athlete (as defined in Ed. Code, § 68083, subd. (b))8 

in training at the United States Olympic Training Center in Chula Vista, until he or she has 
resided in the state the minimum time necessary to become a resident (Ed. Code,§ 68083, 
Stats. 1997, ch. 438). 

18. Federal civil service employee in state due to military mission realignment: Classify as a 
state resident a federal civil service employee and his or her natural or adopted dependent 
children if the parent has moved to this state as a result of a military mission realignment 
action that involves the relocation of at least .100 employees, until the student is entitled to be 
classified as a resident pursuant to Section 68017, so long as the sfudent continuously attends 
an institution of public higher education (Ed. Code, § 68084, Stats. 1998, ch. 952). 

19. Nonresident California high school graduates: Exempt a student (other than a nonimmigrant 
. alien within the meaning of paragraph (15) of-subsection (a) of Section 1101 oftitle 8 of the 

United States Code) from paying nonresident tuition ifhe or she meets the following criteria: 
(1) high school attendance in California for three or more years; (2) graduation from a 
California high school or attainment of the equivalent thereof; (3) registers for or is enrolled 
in a course offered by any college in the district for any term commencing on or after 
January 1, 2002; (4) in the case of a person without lawful immigration status, the filing of an 
affidavit with the institution of higher education stating that the student has filed an 
application to legaliZe his or her immigration status, or will file aii application as soon as he 
or she is eligible to do so; and (5) completion of a questionnaire form prescribed by the 
Chancellor and furnished by the district of enrollment verifying eligibility for this 

credential. The" commission niay iss"tie an futeiriship teaching or services 
credential.r ' · · · 
(3) · He or she is enrolled ~tan institution in_ courses necessary to fulfill the 
requirements for a fifth year of education pr~scribed by subdivision (b) of Section 
44259. [§ 44259, subd. (b), specifies the minimum requirements for the 
preliminary multiple or single subject teaching credential.] 

7 Register 82, No. 48 (Nov. 27, i982) p. 638.I; R~gister 91, No. 23 (April 5; 1991) p. 337; 
Register 95, No. 19 (May 19, 1995) p. 335. 
8 

"'Amateur student athlete,' for purposes of this section, means any student athlete who meets · 
the eligibility standards established by the national governing body for the sport in which the 
athlete competes." (§ 68083, subd. (b).) 

7 
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nonresident tuition exemption. (Ed. Code, § 68130.5, Stats. 2001, ch. 814, & Cal.Code Regs., 
tit. 5, § 54045.5, subd. (b); Register 02, No. 25 (Jun. 21, 2002) p. 335.)9 For these students: 

o Retain indefinitely, as Class 1 permanent records, the original certified affidavit and other 
materials utilized by a district in meeting the certification requirements; or, copying or 
reproducing by photograph, microphotograph or reproduced on film or electronically the 
original certified affidavit and other materials utilized by a district in meeting the 
certification requirements (Chancellor of the California Community Colleges, "Revised 
Guidelines and Infom1ation on AB 540 Exemption From Nonresident Tuition" May 
2002, p. 4, par. 20). 

o Refund the student's nonresident tuition ifthe student is detennined eligible for the 
exemption after he or she has paid nonresident tuition (Id., p. 2, par. 8). 

o Discard and replace old questionnaire forms with the newly prescribed Chancellor's form 
in printed materials for Summer or Fall 2002, unless the district's form is part of a major 
preprinted document such as a Schedule of Classes. This is a one-time activity (Id. at 
p. 3, par. 14). 

20. Alien students: Require a student alien to supply, and for the district to weigh, information on 
whether the student is precluded from establishing domicile. An alien is precluded from 
establishing domicile in the United States ifthe alien: (1) entered the United States illegally; 
(2) entered the United States under a visa requiring that the alien have a residence outside the 
United States; or (3) entered the United States under a visa that permits entry solely for some 
temporary purpose. And for the community college district to determine, for an alien who is 
pr~luded from establishing domicile in the United States pursuant to subdivision (b) of e 
section 54045 of the title 5 regulations, whether that alien has (1) taken apPcropriate steps to 
obtain a change of status with tl1e Immigration and Naturalization Service 0 to a classification 
which does not preclude establishing domicile, and (2) met the residence requirements of 
sections 54020-54024 11 of the title 5 regulations related to physical presence and the intent to 

9 On September 15, 2008, California's Third District Court of Appeal issued an opinion on 
section 68130.5. (Stats.' 2001, ch. 814). The opinion reverses a lower court's decision to grant a 
demurrer, and holds that plaintiffs stated a viable claim that section 68130.5 conflicts with and is 
preempted by federal title 8 U.S.C. sections 1623 and 1621. (Martinez v. Regents of the 
University of California (2008) 166 Cal.App.4th 1121.) TI1e case was remanded back to the trial 
court. If the court ultima\ely finds that se~tion 68130.5 is invalid, the statute would become 
void. At that point reimbursement for activities under section 68130.5 would end on the date the 
court's decision becomes final:' . · · ' ·· · ·· · · · · · 

10 The current name ofthi~· govement ~gene~ is U.s: Citi~~nship and I~igration Sen:i~es. 
See< http://www.uscis.gov> as of May 8, 2008. 
11 Section 54020 of the title 5 regulations requires "to establish a residence; it is necessary that 
there be a union of act and intent. To establish residence, a person capable of establishing ·' 
·residence in California must couple his or her physical presence in California with objective 
evidence that the physical presence is with the intent to make California the home for other than 
a temporary purpose." 

Section 54022 of the title 5 regulations states: 
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make California home for other than a temporary purpose. (Cal. Code Regs., tit. 5, § 54045, 
subds. (b) & (c).)12 

Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks 

21. Surviving dependents of victims of 9/11 terrorist attacks: Waive mandatory systemwide fees 
or tuition of any kind for a student in an undergraduate program who is the surviving 
dependent (as defined)13 of any individual killed in the September 11, 2001, terrorist attacks 

Section 54022 of the title 5 regulations states: 

(a) A person capable of establishing residence in California must be physically 
present in California for one year prior to the residence determination date to be 
classified as a resident student. 

(b) A temporary absence for business, education or pleasure will not reslllt in loss 
of California residence if, during the absence, the person always intended to 
return to California and did nothing inconsistent with that intent. 

(c) Physical presence within the state solely for educational purposes does not 
constitute establishing California residence regardless of the length of that 
presence." 

Section 54024 of the title 5 regulations states: 

(a) Intent to make California the home for other than a temporary purpose may be 
manifested in many ways. No one factor is controlling. 

(b) A student who is 19 years of age or over, and who has maintained a home in 
California continuously for the last two years shall be presumed to have the intent 
to make California the home for other than a temporary purpose unless the student 
has engaged in any of the activities listed in subdivision (f). 

(c) A student who is under 19 years of age shall be presumed to have the intent to 
make California the home for other than a temporary purpose if both the student 
and his or her parent have maintained a home in California contmuously for the 
last two years unless the student has evidenced a contrary intent by having 
engaged in any of the activities listed in subdivision (f). 

( d) A student who does not meet the requirements of subdivision (b) or 
subdivision (c) shall be required to provide evidence of intent to make California 
the home for other than a temporary purpose as specified in subdivision ( e ). 

[Subdivision (e) lists 12 objective marufestations of intent to establish California 
residence. Subdivision (f) lists 4 acts of conduct inconsistent with a claim of 
California residence.] · · 

12 • ' ' • ,. ' ' • ' ' ' 
Register 86, No. IO (Mar. 8, 1986) p. 638.1, Register 91, No. 23 (Apnl 5, 1991) p. 336; 

Register 92, No. 4 (Jan. 24, 1992) p. 336, Register 95, Nos. 19-20 (May 19, 1995) p. 335. 
13 

"'Dependent,' for purposes of the section, is a person who, because of his or her relationship to 
an individual killed as a result of injuries sustained during the terrorist attacks of 
September I I, 200 I, qualifies for compensation under the federal September 11th Victim 
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on the World Trade Center in New York City, the Pentagon building in Washington, D.C., or A 
the crash of United Airlines Flight 93 in southwestern Pennsylvania, if the stµdent is W' 
determined eligible by the California Victim Compensation and Government Claims Board. 
The waiver lasts until January 1, 2013, unless the dependent is the surviving child, natural or 
adopted, of an individual killed in the terrorist attacks of September 11, 2001, in which case 
the tuition and fees are waived until the person obtains the age of 30 years (Ed. Code, 
§ 68121, Stats. 2002, ch. 450). 

Notifying Students of Classification Decision and Appeal Procedure 

22. Notification and appeal of classification decision: Notify a student of his or her residence 
classification not later than fourteen (14) calendar days after the beginning of the session for 
which the student has applied, or fourteen (14) calendar days after the student's application 
for admission, whichever is later. (Cal. Code Regs., tit. 5, § 54060, subd. (a); Register 82, 
No. 48 (Nov. 27, 1982) p. 638.2.) 

23. Establish procedures for appeals ofresidence classifications (Cal Code Regs., tit. 5, § 54060, 
subd. (b).) 14 

· 

Procedural Background 

On April 1, 2009, the adopted Statement of Decision and draft parameters and guidelines were 
issued for costs incurred beginning July 1, 2001, January 1, 2002, May 1, 2002, and 
June 21, 2002. 

On April 28, 2009, claimant Contra Costa Community College District filed comments15 

on staff's proposed parameters and guidelines. 16 Claimant objects to the boilerplate 
language regarding source documentation standards, indirect cost rate language, and 
record retention requirements. . 

Similar arguments are raised about the indirect cost rate language and record retention 
requirements. 

Discussion 

There is only one issue before the Commission: 

Should the Commission adopt the proposed parameters and guidelines with the 
"boilerplate" language in sections IV, V, and VI of the proposed parameters and 
guidelines? 

Claimant obj~cts to the boilerplate language regardfug.soilrce documentation standards, indir_ec~. 
cost rate language, and recorg_retention requiremeritS. ·- . 

Compensation Fund of2001 (Title IV (cotkienci.ng with Section 401) of Public Law 107-42)." 
(§ 68121, subd. (d)(l).) · · · · · 
14 Register 82, No. 48 (Nov. 27,· i982) p. 638.2); Register 91, N?. 23 (April 5, 1991) ·P·. 3.36; 
Register 95, No. 19 (May 19, 1995) p. 336. · 
15 See Exhibit C. 
16 See Exhibit B. 
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Regarding source documentation language, claimant states the following: 

For the record and preservation of appeal rights, the test claimant objects to the 
boilerplate language regarding source documents, contemporaneous documents 
and corroborating evidence. It is a standard of general application without 
independent statutory or regulatory basis. It is a standard which generally 
exceeds the documentation methods utilized in the usual course of business for 
local agencies and the standard required for substantiation of the use of, or 
application for, other state funds by local agencies. It is a standard imposed 
retroactively upon claimants without prior notice. These and other objections 
were made before by local agency representatives in previous Commission 
proceedings. Notwithstanding, the standard has been adopted by the Commission 
as boilerplate for parameters and guidelines. 17 

Similar arguments are raised about the indirect cost rate language and record retention 
requirements. 18 

With respect to these objections, claimant further stated the following: Unless there is some 
i~terest by t~e-Comm~ssion t.o revisi~ these issu~s,. the fsarameters .and guidelines can proceed 
smce the boilerplate 1s cons1stentw1th past deczszons. 9 (Emphasis added.) · · 

Staff does not suggest any changes to the boilerplate language at this time. There is also a . 
pending request from the State Controller's Office to amend the boilerplate language in pre
existing parameters and guidelines. Staff recommends that all discussions about parameters and 
guidelines boilerplate occur when the State Controller's Office request is considered for school 
district and community college district programs .. 20 

Therefore, staff concludes that the Commission should adopt the proposed parameters and 
guidelines with the boilerplate language regarding source documentation standards, indirect 
'cost rate language, and record retention requirement, which are consistent with past decisions. 

Non-substantive, technical changes were made for. purposes of clarification, consistency with 
language in recently adopted parameters and guidelines, and conformity to the Statement of 
Decision and statutory language. 

Staff Recommendation 

Staff recommends that the Commission: 

• Adopt the proposed parameters and guidelines as modified by staff, beginning on 
page 13. 

• Authorize staff to make non-substantive, technical corrections to the parameters and 
guidelines following the hearing. 

17 See Exhibit C, p. 2. 
18 See Exhibit C. 
19 Ibid 
20 

On January 29, 2010, the Commission will consider proposed amendments to 7 school district 
and community college district programs. 
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Hearing: October 30, 2009 
J :/mandates/2002/02tc2 l /psgs/Proposed Ps&Gs 

PROPOSED PARAMETERS AND GUIDELINES 

Education Code Sections 68044, Subdivisions (a), (b), (c), 68051, 68074, 
68075.5, 68076, Subdivision (d), 68077, 68078, Subdivision (b), 68082, 68083, 68084, 

68121, 68130.5, and 76140 

Statutes 1977, Chapter 36 (AB 447); Statutes 1980, Chapter 580 (AB 2567); Statutes 1981, 
Chapter 102 (AB 251 ); Statutes 1982, Chapter 1070 (AB 2627); Statutes 1988, Chapter 753 

(AB 3958); Statutes 1989, Chapters 424, 900, and 985 (AB 1237, AB 259, and SB 716); 
Statutes 1990, Chapter 1372 (SB 1854); Statutes 1991, Chapter 455 (AB 1745); Statutes 1993, 

Chapter 8 (AB 46); Statutes 1995, Chapter 389 (AB 723); Statutes 1997, Chapter 438 
(AB 1317); Statutes 1998, Chapter 952 (AB 639); Statutes 2000, Chapters 571 and 949 

(AB 1346 and AB 632); Statutes 2001, Chapter 814 (AB 540); and Statutes 2002, 
Chapter 450 (AB 1746) 

California Code of Regulations, Title 5, Sections 54012, Subdivisions (b), (c), (d), 54024, 
Subdivisions (e); (f); 54030, 54032, Subdivision (a); 54041, 54045, Subdivisions (b), (c); 

54045.5, subdivision (b); 54046, 54060, Subdivisions (a), (b) 

Register 77, No. 45 (Nov. 5, 1977:); Register 82, No. 48 (Nov. 27, 1982); Register 83, 
No. 24 (Jun. 11, 1983) Register 86, No. 10 (Mar. 8, 1986); Register 91, No. 23 

(April 5, 1991 ); Register 92, No. 4 (Jan. 24, 1992); Register 95, No. 19 (May 19, 1995); 
Register 99, No. 20 (May 14, 1999); Register 02, No. 25 (Jun. 21, 2002) 

Revised Guidelines and Information, "Exemption from Nonresident Tuition" Chancellor of 
the California Community Colleges, May 2002 

Tuition Fee Waivers 
02-TC-21 

Contra Costa Community College District, Claimant 

I. SUMMARY OF THE MANDATE 

The test claim statutes, regulations and executive order involve determining student residence 
status and nonresident student tuition fee charges or waivers at community colleges, including 
students who are members of the armed forces; military dependents, aliens; graduates of Bureau 
of Indian Affairs schools; public school employees holding a valid credential; Native ArD-ericans; 
amateur student athletes at the Olympic Training Center; federal civil service employees and 
dependents in California due to military mission realignments; nonresident California high 
school graduates; and dependents of victims of the September 11, 2001 terronst attacks. 

On March 27, 2009, the Commission on State Mandates (Commission) adopted a Statement of 
Decision finding that the test claim statutes and executive orders legislation imposes-a partially 
reimbursable state-m~dated program upon community college districts within the meaning of 
article XIII B, section 6 of the California Constitution and Government Code section 17514. The 
Commission approved this test claim for the reimbursable activities listed in Section IV. 
Reimbursable Activities, on page 3: 
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II. ELIGIBLE CLAIMANTS 

Any "community college district" as defined in Government Code section 17519, which incurs 
increased costs as a result of this mandate is eligible to claim reimbursement. 

III. PERIOD OF REIMBURSEMENT 

Government Code section 17557, subdivision (e), states that a test claim shall be submitted on or 
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The Contra 
Costs Community College District filed the test claim on May 23, 2003, establishing eligibility for 
reimbursement on or after July 1, 2001. The costs incurred for compliance with most of the 
mandated activities are reimbursable on or after July 1, 2001. However, portions of the Education 
Code, the registers, and the revised guidelines from the Chancellor's Office became effective on 
different dates after July 1, 2001. Therefore costs incurred for compliance with the mandated 
activities found in these sections are reimbursable on the following dates: 

1. Education Code section 68130.5 (Stats. 2001, ch. 814), became effective on 
January 1, 2002. Therefore, the following activities are reimbursable on or after January 1, 
2002.: exempt a student (other than a nonimmigrant alien within the meaning of paragraph 
(15) of subsection (a) of Section 1101 of title 8 of the United States Code) from paying 
nonresident tuition ifhe or she meets the following criteria: (1) high school attendance in 
California for three or more years; (2) graduation from a California high school or 
attainment of the equivalent thereof; (3) registers for or is emailed in a course offered by 
any college in the district for any term commencing on or after January l, 2002; (4) in the 
case of a person without lawful immigration status, the filing of an affidavit with the 
institution of higher education stating that the·student has filed an application to legalize his A 
or her immigration status, or will file an application as soon as he or she is eligible to do so. WI' 

2. Register 02, No. 25 became effective on June 21, 2002. Therefore the following activity is 
reimbursable on or after June 21, 2002: completion ofa questionnaire form prescribed by 
the Chancellor and furnished by the district of enrollment verifying eligibility for this 
nonresident tuition exemption. 

3. The Chancellor's Revised Guidelines and lnfo1mation on AB 540 Exemption from .. 
Nonresident .Tuition became effective on May 1, 2002. Therefore the following activities 
are reimbursable on or after May 1, 2002: 

• 

• 

Retain indefinitely, as Class 1 permanent records, the original certified affidavit 
and other materials utilized by a district in meeting the certification requirements; 
or, copying or reproducing by photograph, microphotograph or reproduced on 
film or electronically the original certified affidavit and other materials utilized by 
a district in meeting the certification requirements (Chancellor of the California . 
Community Colleges, "Revised Guidelines and Infonnation on AB 540 
Exemption From Nonresident Tuition" May 2002, p. 4, par. 20). 

Refund the student's nonresident tuition if the student is determined eligible for 
the exemption after he or she has paid nonresiqent tuition (Id., p. 2, par. 8). 

• Discard and replace old questionnaire forms with the newly prescribed 
Chancellor's form in printed materials for Summer or Fall 2002, unless the 
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district's form is part of a major preprinted document such as a Schedule of 
Classes. This is a one-time activity (Id. at p. 3, par. 14). 

Actual costs for one fiscal year shall be included in each claim. Pursuant to Government Code 
section 17561, subdivision (d)(l )(A), all claims for reimbursement of initial fiscal year costs 
shall be submitted to the State Controller within 120 days of the issuance date for the claiming 
instructions. 

If the total costs for a given fiscal year do not exceed $1,000, no reimbursement shall be allowed 
except as otherwise allowed by Goverm11ent Code section 17564. 

There shall be no reimbursement for any period in which the Legislature has suspended the 
operation of a mandate pursuant to state law. 

IV. REIMBURSABLE ACTIVITIES 

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be 
claimed. Actual costs are those costs actually incurred to implement the mandated activities. 
Actual costs mtist be traceable and supported by source documents that show the validity of such 
costs, when they were incurred, and their relationship to the reimbursable activities. A source 
document is a document created at or near the same time the actual cost was incurred for the 
event or activity in question. Source documents may include, but are not limited to, employee 
time records or time logs, sign-in sheets, invoices, and-receipts. 

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost 
allocation reports (system generated), purchase orders, contracts, agendas, and declarations. 
Declarations must include a certification or declaration stating, "I certify (or declare) w1der 
penalty of perjury under the laws of the State of California that the foregoing is tme and correct," 
and must further comply with the requirements of Code of Civil Procedure section 2015.5. 
Evidence corroborating the source documents may include data relevant to the reimbursable 
activities otherwise in compliance with local, state, and federal government requirements. 
However, corroborating documents carmot be substituted for source documents. 

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable 
activities identifl~d below. Increased cost is limited to the cost of an activity that the claimant is 
required fo incur as a result of the maridate. ' 

For each eligible claimant, the following activities are reimbursable: 

District Governing Board Rules and ~egulations on Nonresident Tuition 

• Adopt rules and regulations relating to the method of payment, and the method and <1mount 
ofrefund of_ nonresident tuition (Ed. Code,·§ 680~ 1, Stats. 1990, ch. 1372). 

Determining Residence Classification 

• Require student applicant to supply, and district to weigh, the residence determination 
factors: Require student applicants to supply, and for the district to weigh, the following· 
information to determine the student's residence classification (Cal. Code Regs., tit. 5, 
§54024,subd.(e)). 1 · . · .. : .. . . ... · . 

1 
Register 82, No. 48 (Nov. 27, 1982), Register 91, No. 23 (April 5, 1991) p. 334, Register 95, No. 19 (May 19, 

.1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333. 
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o Ownership of residential property 

. o Registering to vote in California 

o Active membership in service or social clubs. 

o Being the petitioner for a divorce in California.· 

Require a student to supply, and for the district to weigh, information regarding whether the 
student or the parents of a minor student who relinquished California residence after moving 
from the state has reestablished residence by one full year of physical presence coupled with 
demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5, § 54030, Register 82, 
No. 48 (Nov. 27, 1982) p. 637.) 

• Residence classification questionnaires: To revise the residence questionnaire based on a 
sample residence questionnaire provided by the Chancellor's Office (a one-time activity). 

To require the student to supply, and for the district to weigh, the following information in a 
residence questionnaire to detennine the student's residence classification: 

o Where the student has maintained his or her home for the last two years and 
whether the student has engaged in any activity listed in subdivision (f) of section 
54024 of the title 5 regulations, i.e., has maintained voter registration in anotl1er 
state and voted in another state; was a petitioner for a divorce in another state, as 
attended an out-of-state·institution as a resident of that other state; has declared 
noruesidence for state income tax purposes. 

o For each student under 19 years of age, consideration of where the parent has· 
lived for the last two years and where the parent has engaged in any activity listed 
in subsection (f) of section 54024 of the title 5 regulations. 

o If the student, or the student's parent if the student is under age 19, has either maintained 
a home outside of California at any time during the last two years, or has engaged in any 
activity listed in subsection (f) of section 54024 of the title 5 regulations, the student shall 
be asked for additional evidence of intent to reside in California such as that identified in 
subsection (e) of section 54024. (Cal.Code Regs., tit. 5, § 54012, subds. (b), (c) & (d)./ 

• Financial independence: Determine whether the student is financially independent or 
dependent, in accordance with Education Code section 68044, when a student is seeking 
reclassification as a resident who was classified as a noruesident in the preceding term. 
(Cai. Code Regs., tit. 5, § 5403~, subd (a).)3 

Determine whether the student see.kin~·~eclassification as-,a re~ident who was classified as a 
nonresident in the preceding term is financially dependent or independent, by requiring the .. 
student to supply, and the district to weigh, information on whether the student (1) has not 
and will not be claimed as an exemption for state and federal .tax purposes by his or her 
parent in the calendar year the reclas~ification application is made and in any of the three . 
calendar years prior to the reclassification application, (2) has not and will not receive more 
than seven hundred fifty dollars ($750) per year in financial assistance from his or her parent·· 

• • • • '• • • ~ ' • -·: '! • • ' ' ' • ~' • • ~ • • I ' ' • 

2 Register 82, No. 48 (Nov. 27, 1982) pp. 635-636; Register91, No. 23 (April 5, 1991) p. 334; Register95, No. 19 
(May 19, 1995) p. 333. . . 
3 Register 82, No. 48 (Nov. 27, 1982) p. 637; Register 91, No. 23 (April 5, 1991) p. 3 35; Register 95, No. 19 (May 

19, 1995) p. 334. 
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in the calendar year the reclassification application is made and in any of the three calendar 
years prior to the reclassification application, and (3) has not lived and will not live for more 
than six weeks in the home of his or her parent during the calendar year the reclassification 
application is made and in any of the three calendar years prior to the reclassification 
application. (Ed. Code,§ 68044, subds. (a), (b) & (c); Stats. 1981, ch. 102, Stats. 1982, 
ch. 1070.) · 

Nonresident Tuition Fee 

• Provide nonresident students with notice of nonresident tuition fee charges during the spring 
term before the fall term in which the change will take effect, and to consider nonresident 
tuition fees of public community colleges in other states in determining nonresident tuition 
fees, and to make nonresident tuition fee increases gradual, moderate, and predictable. 
(Ed. Code,§ 76140, subd. (d), Stats. 1989,,ch. 985.) 

Exceptions to Determination of Nonresidence 

The following are entitled to resident tuition or are exempted from paying nonresident tuition: 

• Dependent of member of armed forces: Classify as residents for the purpose of determining 
the amount of tuition and fees those dependents (defined as a natural or adopted child, 
stepchild, or spouse who is a dependent of a member of the armed forces) of military 
personnel who retire from active duty after the residence determination date until the student 
dependent has resided in the state the minimum time necessary to become a resident. 

• 

• 

(Ed. Code, § 68074, Stats. 1980, ch. 580, Stats. 1989, ch. 900, Stats. 2000, ch. 571.) 

Require applicants claiming residence status pursuant to section 68074 of the Education 
Code (dependent member of the armed forces) to supply, and for the district to weigh, the 
following documentation in determining the applicant's residence: 

o A statement from the military person's commanding officer or personnel officer that: 
(1) the military person's duty station is in California on active duty as of the residence 
determination date; or (2) that the military person is outside of California on active duty 
after having been transferred immediately" and directly from a California duty station after 
the residence determination date; or (3) that the military person has, after the residence 
determination date, retired as an active member of the armed forces of the United States. 

o A statement that the student who qualifies for resident classification as a natural or 
adopted child or stepchild is a dependent of the military person for an exemption on 
federal taxes (Cal.Code. Regs., tit. 5, § 54041).4 --. •• · ·· ·· · · · · . · 

Member of a~ed forces after discharge: Classify ~s a resident a ~tudent who w·a-s a .member 
of the armed forces of the United States stationed ill California on active duty for more than 
one year irnrnediately prior to being discharged from the armed forces, for the length oftime 
he or she lives in California afterbeing dis~harged up to.the.minimum time necessary _to . 
become a resident (Ed. Code, § 68075.5; SfatS. 1995, ch: 389)., ,. -"· ·.· -' · .. _ ' " 

. - . ;..;. ' , , ) • ' ' j ' • • • . ; ·: ' '~ ' ! ~ ; J 

Dependent of California resident for" more than one year: Classify as a resident a student who 
(a) has not been an adult resident of California for more than one year and (b) is either the 

4 
Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jun. 11, 1983) p. 638. Register 91, No. 23 

(April 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 335. 
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dependent child of a California resident who has had residence in California for more than A 
one year prior to the residence determination date, or has a parent who has both contributed W' 
court-ordered support for the student on a continuous basis and has been a California resident 
for a minimum of one year. This exception shall continue until the student has resided in the 
state the minimum time necessary to become a resident, so long as continuous attendance is 
maintained at a community college (Ed. Code, § 68076, Stats. 1988, ch. 753, Stats. 1991, 
ch. 455, Stats. 1993, ch. 8): 

• Graduate of Bureau oflndian Affairs school: Classify a student as a resident if he or she has 
graduated from any school located in California that is operated by the United States Bureau 
of Indian Affairs, so long as continuous attendance is maintained by the student at a 
community college (Ed. Code, § 68077, Stats. 1989, ch. 424, Stats. 1993, ch. 8). 

• Student holding emergency permit or public school credential: Classify as a resident a 
student who holds a valid emergency permit authorizing service in the public schools of this 
state, who is employed by a school district in a full-time position requiring certification 
qualifications for the academic year in which the student enrolls at an institution in courses 
necessary to fulfill teacher credential requirements. This classification is only for the 
purposes of determining the amount of tuition and fees for no more than one year. 

• 

(Ed. Code,§ 68078, subd. (b), Stats. 2000, ch. 949). 

For students claiming residency status pursuant to section 68078 of the Education Code, 
require the student to supply, and for the districtto weigh, the following: 

o A statement from the employer showing employment by a public school in a full-time 
position requiring certification qualifications for the college year in which the student 
enrolls. (Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) p. 638.1; 
Register 91, No. 23 (April 5, 1991) p. 33 7; Register 95, No. 19 (May 19, 1995) p. 335.) 
This section is state-mandated new program or higher level of service for students 
claiming residence under subdivision (a) of section 68078, as well as subdivision (b) 
(student holding a valid emergency pemtlt, as specified). 

o Any teaching credential (except a provisional credential). Require the student to show he 
or she will enroll in courses necessary to obtain another type ·of credential authorizing 

· service in the public schools, or holds a credential issued by the Board of Governors and 
is enrolled in courses necessary to fulfill credential requirements. (Former Cal. Code 
Regs., tit. 5, § 54036; Register 77, No. 45 (Nov. 5, 1977) p. 638.2. Cal. Code Regs., 
tit. 5, § 54046.)5 

Native American student: Cla.ssify_ as. a resident a Native American student __ who attends a .. · 
school administered by the Bureau of Indian Affairs .located \>Vi thin the cq1!.ll11unity ~I? liege 
district(Ed. Code, §68082, Stats.1977, ch. 36). . 

• Amateur student athlete in training at U.S. Olympic Training Center: Clai>s.ify as a·residerit 
for tuition purposes any amateur student athlete (as defined in Ed. Code, § 68083, subd. (b)) 
in training at the United States Olympic Training Center in Chula Vista._ until he or she has · 
resided in the state the minimlli11 time necessary to become a resident (Ed. Code, § 68083, 
Stats. 1997, ch. 438). 

l Register 82, No. 48 (Nov. 27, 1982) p. 638. l; Register 91, No. 23 (April 5, 1991) p. 337; Register 95, No. 19 (May e 
19, 1995) p. 335. 
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• Federal civil service employee in state due to military mission realignment: Classify as a 
state resident a federal civil service employee and his or her natural or adopted dependent 
children if the parent has moved to this state as a result of a military mission realignment 
action that involves the relocation of at least 100 employees, until the student is entitled to be 
classified as a resident pursuant to Section 68017, so long as the student continuously attends 
an institution of public higher education (Ed. Code,§ 68084, Stats. 1998, ch. 952). 

• Nonresident' California high school graduates: Exempt a student (other than a nonimmigrant . 
alien within the meaning of paragraph (15) of subsection (a) of Section 1101 of title 8 ofthe 
United States Code) from paying nonresident tuition ifhe or she meets the following criteria: 
(1) high school attendance in California for three or more years; (2) graduation from a 
California high school or attainment of the equivalent thereof; (3) registers for or is ernolled 
in a course offered by any college in the district for any tenn commencing on or after 
January 1, 2002; ( 4) in the case of a person without lawful immigration status, the filing of an 
affidavit with the institution of higher education stating that the student has filed an 
application to legalize his or her immigration status, or will file an application as soon as he 
or she is eligible to do so (activities are reimbursable on or after January 1, 2002). 

• Completion of a questionnaire fonn prescribed by the Chancellor and furnished by the 
district of enrollment verifying eligibility for this nornesident tuition exemption. (Ed. Code, § 
68130.5, Stats. 2001, ch. 814, & Cal.Code Regs., tit. 5, § 54045.5, subd. (b); Register 02, No. 
25 (Jun. 21, 2002) p. 335.) (This activity is reimbursable on or after June 21, 2002.)6 

For these students: 

o Retain indefinitely, as Class 1 pennanent records, the original certified affidavit and other 
materials utilized by a district in meeting the certification requirements; or, copying or 
reproducing by photograph, microphotograph or reproduced on film or electronically the 
original certified affidavit and other materials utilized by a district in meeting the 
certification requirements (Chancellor of the California Community Colleges, "Revised 
Guidelines and Information on AB 540 Exemption From Nonresident Tuition" May 
2002, p. 4, par. 20). 

o Refund the student's nonresident tuition ifthe student is determined eligible for the 
exemption after he or she has paid nornesident tuition (Id., p. 2, par. 8). 

o Discard and replace old questionnaire fonns with the newly prescribed Chancellor's form 
in printed materials for Summer or Fall 2002, unless the district's form is part of a major 
preprinted document such as a Schedlile of Clruises. This is a one:time activity (Id. at 
p. 3, par. 14 ). (These activities are reimbursable on or after May 1, 2002.) 

.. . ~· '·- __ _. · ... . : ~.-·.- . 

• · Alien students: Require a student alien to supply, and for the district to weigh, information on 
whether the student is precluded from establishing domicile. An alien is precluded from 

6 
On September 15, 2008, California's Third District Court of Appeal issued an opinion on section 68130.5 (Stats. 

2001, ch. 814). The opinion reverses a lower"couit's decision to grant a demimer,' and holds that pi~intiffs stat~d a '. ". 
viable claim that section 68130.5 conflicts with and is preempted by federal title 8 U .s.c: sections 1623 and 1621. 
(Martinez v. Regents of the University o/California (2008) 166 Cal.App.4th 1121.) The case was remanded back to 
the trial court. If the court ultimately finds that section 68130.5 is invalid, the statute would become void. At that 
point reimbursement for activities under section 68130.5 would end on the date the court's decision becomes final. 
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establishing domicile in the United States ifthe alien: (I) entered the United States illegally; A 
(2) entered the United States under a visa requiring that the alien have a residence outside the W" 
United States; or (3) entered the United States under a visa that permits entry solely for some 
temporary purpose. And for the community college district to determine, for an alien who is 
precluded from establishing domicile in the United States pursuant to subdivision (b) of 
section 54045 of the title 5 regulations, whether that alien has (I) taken appropriate steps to 
obtain a change of status with the Immigration and Naturalization Service to a classification 
which does not preclude establishing domicile, and (2) met the residence requirements of 
sections 54020-54024 of the title 5 regulations related to physical presence and the intent to 
make California home for other than a temporary purpose. (Cal. Code Regs., tit. 5, § 54045, 
subds. (b) & (c).)7 

Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks 

• Surviving dependents of victims of 9111 terrorist attacks: Waive mandatory systemwide fees 
or tuition of any kind for a student in an undergraduate program who is the surviving 
dependent (as defined) of any individual killed in the September 11, 2001, terrorist attacks on 
the World Trade Center in New York City, the Pentagon building fo Washington, D.C., or 
the crash of United Airlines Flight 93 in southwestern Pennsylvania, if the student is 
determined eligible by the California Victim Compensation and Government Claims Board. 
The waiver lasts until January 1, 2013, unless the dependent is the surviving child, natural or 
adopted, of an individual killed in the terrorist attacks of September l l, 2001, in which case 
the tuition and fees are waived until the person obtains the age of 30 years (Ed. Code, 
§ 68121, Stats. 2002, ch. 450). 

Notifying Students of Classification Decision and Appeal Procedure 

• Notification and appeal of classification decision: Notify a student of his or her residence 
classification not later than fourteen (14) calendar days after the beginning of the session for 
which the student has applied, or fourteen (14) calendar days after the student's application 
for admission, whichever is later. (Cal. Code Regs., tit. 5, § 54060, subd. (a); Register 82, 
No. 48 (Nov. 27, 1982) p. 638.2.) 

Establish JJfOcedures for appeals of residence classifications (Cal Code Regs.,'tit. 5, § 54060, 
subd. (b).)8 . · · · · ·· . · · · · 

The Commission also finds that all other statutes, regulations, and executive orders in the test 
claim do not constitute a reimbursable state-mandated program. 

. . . - . 

v. CLAIM PREPARATION AND Sf.!BMISSION 

Each of the following cost elem~nfs must be identified for e-ach ~eimburs~bi~·a~tivity°id~ntified· .: . 
in Section IV Reimbursable A~tivities, of this documeriC Each claimed reimbursable cost must . 
be supported by source documentation as described in Secti.ori IV. Additionally, each 
reimbursement claim must be filed,in·a timely manner.·.··'·· ·· · · · 

A. Direct Cost Reporting . i.i.•' ... ,I !':.. , . _.!L 

1 Register86, No. 10 (Mar. 8, \986) p. 638.1, Register 91, No. 23 (April 5, 1991) p. 336; Register 92, No. 4 (Jan. 24, 
1992) p. 336, Register 95, Nos. 19-20 (May 19, 1995) p. 335. . . A 
8 Register 82, No. 48 (Nov. 27, 1982) p. 638.2); Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No. 19 W 
(May 19, 1995) p. 336. 
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Direct costs are those costs incurred specifically for the reimbursable activities. The following 
direct costs are eligible for reimbursement. 

1. Salaries and Benefits 

Report each employee implementing the reimbursable activities by nan1e, job · 
classification, and productive hourly rate (total wages and related benefits divided by 
productive hours). Describe the specific reimbursable activities performed and the hours 
devoted to each reimbursable activity performed: . 

2. Materials and Supplies 

Report the cost of materials and supplies that have been consumed or expended for the 
purpose of the reimbursable activities. Purchases shall be claimed at the actual price 
after deducting discounts, rebates, and allowances received by the claimant. Supplies 
that are withdrawn from inventory shall be charged on an appropriate and recognized 
method of costing, consistently applied. 

3. Contracted Services 

Report the name of the contractor and services performed to implement the reimbursable 
activities. Attach a copy of the contract to the claim. If the contractor bills for time and 
materials, report the number of hours spent on the activities and all costs charged. If the 
contract is a fixed price, report the dates when services were performed and itemize all 
costs for those services. 

4. Fixed Assets and Equipment 

Report the purchase price paid for fixed assets and equipment (including computers) 
necessary to implement the reimbursable activities. The purchase price includes taxes, 
delivery costs, and installation costs. If the fixed asset or equipment is also used for 
purposes other than the reimbursable activities, only the pro-rata portion of the purchase 
price used to implement the reimbursable activities can be claimed. 

5. Travel 

Report the name of the employee traveling for the purpose of the reimbursable activities. 
Include the date of travel, destination point, the specific reimbursable activity requiring 
travel, and related travel expenses reimbursed to.the employee in compliance with the 
rules of the local jurisdiction. Report employee travel time according to the rules of cost 

· element A.1., Salaries and Benefits, for each applicable reimbursable activity.·-

B. Indirect Cost Rates 

Indirect costs are costs that have been incurred for common or joint purposes. These costs 
benefit more than one cost objective and cannot be readily identified with a particular final cost 
objective without effort disproportionate to the results achieved. After direct costs have been 
determined and assigned to other activities, as approppate, indirect costs are those remaining to 
be allocated to benefited cost objectives. A cost may not be allocated as an indirect cost if any 
other cost incurred for the same purpose, in like circumstances, has been claimed as a direct cost. . --· 

Indirect costs include: (a) the indirect costs originating in each department or agency of the 
governmental unit carrying out state mandated programs, and (b) the costs of central 

21 
1 1 1 



governmental services distributed through the central service cost allocation plan and not 
otherwise treated as direct costs. 

Community colleges have the option of using: (I) a federally approved rate, utilizing the cost 
accounting principles from the Office of Management and Budget Circular A-21, "Cost 
Principles of Educational Institutions"; (2) the rate calculated on.State Controller's Fonn FAM- . 
29C; or (3) a 7% indirect cost rate. 

VI. RECORD RETENTION 

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual 
costs filed by a local agency or school district pursuant to this chapter9 is subject to the initiation 
of an audit by the Controller no later than three years after the date that the actual reimbursement 
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no 
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the 
time for the Controller to initiate an audit shall commence to run from the date of initial payment 
of the claim. In any case, an audit shall be completed not later than two years after the date that 
the audit is commenced. All documents used to support the reimbursable activities, as described 
in Section IV, must be retained during the period subject to audit. If an audit has been initiated 
by the Controller during the period subject to audit, the retention period is extended until the 
ultimate resolution of any audit findings. 

VU. OFFSETTING REVENUES AND REIMBURSEMENTS 

Any offs~ts the claimant experiences in the same program as a result of the same statutes or 
executive orders found to contain the mandate shall be deducted from the costs claimed. In 
addition, reimbursement for this mandate from any source, including but not limited to, service 
fees collected, federal funds, and other state funds, shall be identified and deducted from this 
claim. 

An amount equal to 2 percent of the fees shall be waived and an amount equal to ninety-one 
cents ($0.91) per credit unit shall be waived (Ed. Code,§ 76300 subd. (m)(2)) for any student in 
an undergraduate program, including a student who has previously graduated from another 
undergraduate or graduate program, who is the dependent of any individual killed in the 
September 11, 2001, terrorist attacks on the World Trade Center in New York City, the Pentagon 
building in Washington, DC, or the crash of United Airlines Flight 93 in southwestern 
Pennsylvania, ifhe or she meets the financial need requirements set forth in Section 69432.7 for 
the Cal Grant A Program and either of the following apply: ( 1) The dependent was a resident of 
California on September 11, 2001. (2) The individual killed in theattacks~ was a- iesident of 

. California on September 11, 2001. 

VIII. STATE CONTROLLER'S CLAIMING INSTRUCTIONS 

Pursuant to.Government Code section 17558, subdivision (b), the Controller shall issue claiming 
instructions for each mandate that requires state reimbursement not later than 60 days after 
receiving the adopted parameters and guidelines from the Commission, to assist local agencies 
and school districts iri claiming costs to be reimbursed. The claiming instructions shall be 
derived from the test claim decision and the parameters and guidelines adopted by the 
Commission. · 

9 This refers to Title 2, division 4, part 7, chapter 4 of the Government Code. 
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Pursuant to Government Code section 17561, subdivision (d)(l), issuance of the claiming 
instructions shall constitute a notice of the right of the local agencies and school districts to file 
reimbursement claims, based upon parameters and guidelines adopted by the Commission. 

IX. REMEDIES BEFORE THE COMMISSION 

Upon request of a local agency or school district, the Commission shall review the claiming 
instructions issued by the State Controller or any other authorized ·state agency for . 
reimbursement of mandated costs pursuant to Government Code section 17571. lfthe 
Commission determines that the claiming instructions do not conform to the parameters and 
guidelines, the Conunission shall direct the Controller to modify the claiming instructions and 
the Controller shall modify the claiming instructions to conform to the parameters and guidelines 
as directed by the Conunission. 

In addition, requests may be made to amend parameters and guidelines pursuant to Government 
Code section 17557, subdivision (d), and California Code o[Regulations, title 2, section 1183 .2. 

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES 

The Statement of Decision is legally binding on all parties and provides the legal and factual 
basis for the parameters and guidelines. The support for the legal and factual findings is found in 
the administrative record for the test claim. The administrative record, including the Statement 
of Decision, is on file with the Conunission. 
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