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ITEM 9
: TEST CLAIM
FINAL STAFF ANALYSIS

Government Code Sections 3500, 3500.5, 3501, 3502.5,
3507.1, 3508.5, 3509, 3510, and 3511

California Code of Regulations, Title 8, Sections 31001-61630
: ~ (Register 2001, No. 49)

Statutes 2000, Chapter 901

Local Government Employment Relations
(01-TC-30)

City of Sacramento, Claimant
County of Sacramento, Claimant.

- EXECUTIVE SUMMARY

This test claim addresses statutes that amended the Meyers-Milias-Brown Act (hereafter
“MMBA”), regarding employer-employee relations between local public agencies and their
employees. The test claim statutes authorize an additional method for creating an agency shop
arrangement and expand the jurisdiction of the Public Employment Relations Board (hereafter
“PERB”) to include resolving disputes and enforcing the statutory duties and rights of those:
public employers and employees subject to the MMBA. :

Under the existing provisions of MMBA, the governing body of a local public agency is
required to “meet and confer in good faith” regarding wages, hours, and other terms and
conditions of employment with recognized employee organizations. When agreement is
reached between the parties, a memorandum of understanding is jointly prepared to present to
the governing body for acceptance; if accepted, the memorandum becomes bmdmg on both the
public employer and employee organization.

Local agencies are authorized to adopt reasonable rules and regulations, after consultation with
employee organizations, for administering employer-employee relations under the MMBA.
Prior to 2001, labor-management disputes under MMBA were resolved through locally
adopted procedures, and appeals from that process could be made to the courts. In 2001, the
test claim statutes placed enforcement of the MMBA under PERB jurisdiction; but excluded
the City of Los Angeles, the County of Los Angeles, and peace officers from PERB

jurisdiction.

The test claim poses the following issues:

-»  Are the test claim statutes and regulations subject to article XIII B, section 6 of the
California Constitution?

¢ Do the activities mandated by the test claim statutes and rég'ulations constitute a “new
program or higher level of service” within the meaning of article XIII B, section 6 of
® the California Constitution?
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* Do the activities mandated by the test claim statutes and regulations impose “costs

mandated by the state” within the meaning of article XIII B, section 6 of the California
Constitution and Government Code section 17514‘? '

The Test Claim Statutes and Regulat]ons Impose a Partlally Relmbursable State-
Mandated Program on Local Public Agencies

Staff finds that the test claim statutes and regulations require local public agencies to perform
specified activities, and those activities constitute a program since they impose unique

. requirements on local agencies and do riot apply generally to all residents and entities in the
state. The mandated activities also constitute a “new program or higher level of service” since
the local public agency is required to perform new tasks, as compared with the pre-existing
schieme, which result in an increase in the actual level of services provided by the local public
agency. The mandated activities further impose “costs mandated by the state” since there is
evidence in the record of increased costs and none of the statutory exceptions to
reimbursement listed in Government Code section 17556 are applicable.

Conclusion

Staff finds that the test claim statutes and regulations impose a reimbursable state-mandated
program on local public agencies within the meaning of article XIII B, section 6 of the
California Constitution, and Govemment Code section 17514, for the following activities:

1. Deduct from employees’ wages the payment of dues or service fees required pursuant
to an agency shop arrangement that was established under subdivision (b) of .
Government Code section 3502.5, and transmit such fees to the employee organization.
(Gov. Code § 3508.5, subd. (b))

2. Receive from the employee any proof of in lieu fee payments made to charitable
organizations required pursuant to an agency shop arrangement that was established

under subdivision (b) of Government Code section 3502.5. (Gov. Code § 3502.5, subd.
)

3. Follow PERB procedures in responding to charges and appeals filed with PERB, by an
entity other than the local public agency employer, concerning an unfair labor practice,
a unit determination, representation by an employee organization, recognition of an
employee organization, or an election. Mandated- activities are:

a. procedures for filing documents or extensions for filing documents with PERB
(Cal. Code Regs., tit. 8, §§ 32132, 32135 (Register 2001, No. 49));

b. proof of service (Cal. Code Regs., tit. 8, § 32140 (Register 2001, No. 49));

c. responding to subpoenas and investigative subpoenas (Cal. Code Regs., it. 8,
§8 32149, 32150 (Register 2001, No, 49));

d. conductmg depositions (Cal. Code Regs,, tit. 8, § 32160 (Register 2001, No. 49));

e. participating in hearings and responding as required by PERB agent, PERB
Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8,
§§ 32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210,
32212, 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010,
® 60030, 60050, and 60070 (Register 2001, No. 49)); and
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f. filing and responding to written motions in the course of the hearing (Cal. Code
Regs., tit. 8, § 32190 (Register 2001, No. 49)).

The City of Los Angeles, the County of Los Angeles, and peace officers as defined in Penal
Code section 830.1 are not subject to PERB jurisdiction. Any other statute, regulation or

 executive order that is not addressed above does not constitute a reimbursable state-mandated

program pursuant to article XIII B, section 6 of the California Constitution or Govemment
Code section 17514.

Proposition 1A, approved by the voters November 2, 2004, amended article XIII B, section 6

. of the California Constitution to require that unless the Legislature appropriates the full

payable amount in a fiscal year for a mandate, the operation of the mandate shall be suspended
for that fiscal year. However, section 6, subdivision (b)}(5), states that this provision is not
applicable to “a requirement to provide or recognize any procedural or substantive protection,
right, benefit, or employment status of any local government employee or retiree, or of any
local government employee organization, that arises from, affects, or directly relates to future,
current, or past local government employment and that constitutes a mandate subject to this
section.” Staff finds that subdivision (b)(5) is appllcable to this test claim.

Recommendation

Staff recommends the Commission adopt this analysis and partially approve the test claim.
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STAFF ANALYSIS
Claimants
City of Sacramento

County of Sacramento

Chronology _ ‘ .
08/01/02 City of Sacramento and Couhty of Sacramento filed test claim with the
: Commission on State Mandates (Commission) ‘
08/30/02 The Department of F inance submitted comments on test claim with the
Commission ' :

11/19/02 City of Sacramento and County of Sacramento submitted comments
12/18/02 The Department of Finance submitted comments '

- 10/19/06 - Commission staff issued draft staff analysis
11/09/06 City of Sacramento submitted comments
11/13/06 ~ The Department of Finance submitted comments
11/17/06 County of Sacramento submitted comments
11/21/06 Commission staff issued final staff analysié
Background

This test claim addresses statutes that amended the MMBA, regarding employer-employee

relations between local public agencies and their employees. The test claim statutes and

regulations authorize an additional method for creating an agency shop' arrangement and

expand the jurisdiction of PERB to include resolving disputes and enforcing the statutory

duties and rights of those public employers and employees subject to the MMBA.. If approved,
 the reimbursement period for this test claim would begin with the 2001-2002 fiscal year.

The MMBA was enacted in 19682 with the following intent:

It is the purpose of this chapter to promote full communication between
public employers and their employees by providing a reasonable method of
“resolving disputes regarding wages, hours, and other terms and conditions of
employment between public employers and public employee organizations.

It is also the purpose of this chapter to promote the improvement of
personnel management and employer-employee relations within the various
public agencies in the State of California by providing a uniform basis for
recognizing the right of public employees to join organizations of their own

! «“Agency shop” means “an arrangement that requires an employee, as a condition of
continued employment, either to join the recognized employee organization, or to pay the

" organization a service fee in an amount not to exceed the standard initiation fee, periodic dues,
and general assessments of such organization ...” (Gov. Code § 3502.5, subd. (a)).

? Statutes 1968; chapter 1390.

01-TC-30 Local Government Employment Relations
4 Final Staff Analysis




choice and be represented by those organizations in their employment
relationships with public agencies .... '

Public agencies covered under the MMBA include “every-governmental subdivision, every
district, every public and quasi-public corporation, every public agency and public service
corporation and every town, city, county, city and county and municipal corporation, whether
incorporated or not and whether chartered or not,” but do not include school districts, a county
board of education, a county superintendent of schools, or a personnel commission in a school
district having a specified merit system.*

Public employees covered under the MMBA include “any person employed by any public
agency, including employees of the fire departments and fire services of counties, cities, cities
and counties, districts, and other political subdivisions of the state, exceptmg those persons
elected by popular vote or appointed to office by the Governor of tlns state > The test claim
statutes, however, specifically exclude peace officers from the provnslons ® and therefore peace
officers and their employee organizations are not considered in this analysis.

Under the existing provmons of MMBA, the governing body of a local public agency, or its
designee, is required to “meet and confer in good faith” regarding wages, hours, and other
terms and conditions of employment with recognized employee organizations.” When -
agreement is reached between the parties, a memorandum of understanding is jointly prepared

-to present to the governing body for acceptance; 8if accepted, the memorandum becomes

binding on both the public employer and employee organization for its duration.”

Local agencies are authorized to adopt reasonable rules and regulations, after consultation with
employee organizations, for administering employer-employee relations under the MMBA. 10
The test claim statutes established that PERB may adopt rules in areas where a local public
agency has no rule,'! and enforce and apply the rules adopted by a local public agency
concermng unit determinations, representation, recognition, and elections. '

An agency shop agreement may be established through negotiation between the local public
agency employer and a public employee organization which has been recognized as the

* Government Code section 3500, subdivision (a).
f Government Code section 3501, subdivision (c).
* Government Code section 3501, subdivision (d).

8 Government Code section 3511.

? Goyernment Code section 3505.

® Government Code section 3505.1. ~

® San Bernardino Public Employees Assn..v. City of Fontana (1998) 67 Cal. App 4“‘ 1215.
10 Government Code section 3507,

! Government Code section 3509, subdivision (aj.

2 Government Code section 3509, subdivision (c).
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exclusive or majority bargaining agent.”> The test claim statutes prov1de an additional method
for an agency shop arrangement to be established:

[A]n agency shop arrangement ... shall be placed in effect, without a
negotiated agreement, upon (1) a signed petition of 30 percent of the
employees in the applicable bargaining unit requesting an agency shop
- agreement and an election to implement an agency fee arrangement, and

(2) the approval of a majority of employees who cast ballots and vote in a
secret ballot election in favor of the agency shop agreement. The petition
may only be filed after the recognized employee organization has requested

. the public agency to negotiate on an agency shop arrangement and,
beginning seven working days after the public agency received this request,
the two parties have had 30 calendar days to attempt good faith negotlatlons
in an effort to reach agreement.’

Agency sho [p arrangements are not applicable to management, conﬁdentlal or superv1sory
employees.

‘With regard to agency fee arrangements, the MMBA states that nothm% shall affect the right of
a public employee to authorize a dues deduction from his or her salary.” The test claim
statutes added the following requirement of the employer:

A-public employer shall deduct the payment of dues or service feesto a
recognized employee organization as required by an agency shop
arrangement between the recognizzd employee organization and the public
employer. (Emphasis added.)

Prior to 2001 the labor-management disputes under MMBA were resolved through locally
adopted procedures, and appeals from that process could be made to the courts In 2001, the
test claim statutes placed enforcement of the MMBA under PERB jurisdiction.!® Thus, a
complaint alleging -any violation of MMBA or of any rules adopted by a local public agency
pursuant to‘Government Code section 3507 are now resolved by PERB as an unfair practice
charge, 1% and rules adopted by a local public agency concerning unit determinations,

13 Government Code section 3502.5, subdivision ().
1* Government Code section 3502.5, subdivision (b).

15 Government Code section 3502.5, subdivision (e), foimerly subdivision (c); that provision
was subsequently amended to delete confidential and supervisory employees (Stats, 2003, ch.
311).

16 Government Code sectiori 3508.5, subdivision (a).
17 Government Code section 3508.5, subdivision (b).

18 Government Code section 3510 (amended and renumbered from section 3509 by Stats.
2000, ch. 901); PERB is an independent state body, consisting of five members, with
jurisdiction to administer and enforce several California employer-employee relations statutes
including the MMBA (Gov. Code §§ 3541 and 3541 3)

19 Government Code sectidn 3509, subdivision (b).
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" representation, recognition, and elections are enforced and applied by PERB.2’ However, the
. City of Los Angeles, the County of Los Angeles, and peace officers as defined in Penal Code
section 830.1 are not subject to PERB jurisdiction.?!

Although the MMBA has not previously been the subject ofa test claim, claims for some
collective bargaining activities under the Educational Employment Relations Act (EERA) have
been determined to constitute reimbursable state mandates, as described below.

" Collective Bdrgaining Under the Educational Employment Relatfons Act (EERA)

In the Collective Bargaining Statement of Decision, the Board of Control determined that
Statutes 1975, chapter 961 (the EERA), constituted a reimbursable mandate. Parameters and
-guidelines were adopted on October 22, 1980, and amended seven times before the decision on
the next related claim: Collective Bargaining Agreement Disclosure (97-TC-08).

On March 26, 1998, the Commission adopted the Statement of Decision for the Collective
Bargaining Agreement Disclosure test claim. The Commission found that Government Code
section 3547.5 (Stats. 1991, ch. 1213) and California Department of Education Management

- Advisory 92-01 constitute a reimbursable mandate for requiring K-14 school districts to
publicly disclose the major provisions of all collective bargaining agreements after
negotiations, but before the agreement becomes binding,.

The parameters and guidelines for Collective Bargaining Agreement Disclosure were adopted

in August 19, 1998, and consolidated with the Collective Bargaining parameters and

guidelines. The reimbursable activities in the consohdated parameters and guidelines can be
. . summarized as follows:

¢ Determination of appropriate bargaining units for representation and
determination of the exclusive representatives:

a, Unit determination;
b. Determination of the exclusive representative.

e Elections and decertification elections of unit representatives are
reimbursable in the event the Public Employment Relations Board

determines that a questlon of representation exists and orders an election
held by secret ballot.

» Negotiations: reimbursable functions include -- receipt of exclusive
representative's initial contract proposal, holding of public hearings,
providing a reasonable number of copies of the employer's proposed
contract to the public, development and presentation of the initial
district contract proposal, negotiation of the contract, reproduction and
distribution of the final contract agreement,

o Impasse proceedings:

a. Mediation;

' ' 2% Government Code section 3509, subdivision (c).
. 2! Government Code sections 3509, subdivision (d), and 3511.
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b. Fact-finding publication of the findings of the fact-finding panel.

¢ Collective bargaining agreement disclosure.

e Contract administration and adjudication of contract disputes either by
arbitration or litigation. Reimbursable functions include grievances and
administration and enforcement of the contract.

* Unfair labor practice adjudication process and public notice complaints.
Agency Fee Arrangements

In December 2005, the Commission approved in part and denied in part a test claim filed by
Clovis Unified School District regarding fair share fees by non-union members in California’s
K-14 public schools (Agency Fee Arrangements, 00-TC-17/01-TC-14). In modifying the
EERA, the test claim statutes required that: 1) employees of K-14 school districts must either
join the selected employee organization or pay such organization a service fee; 2) employees
who claim a conscientious objection to joining or supporting a union shall not be required to
do so but may be required to pay equal amounts to a charitable organization and proof of such
contribution may be required by the employee organization or the public school employer;
3) public school employers deduct the amount of the fair share service fee from the wages and
salary of the employee and pay that amount to the employee organization; and 4) public school
employers provide the exclusive representative of the employees with the home address of .
each member of a bargaining unit. The test claim regulations further required the public
school employer to file an alphabetical list containing the names and job titles or
classifications of the persons employed in the unit within 20 days after a petition is filed to
rescind or reinstate an agency fee arrangement.

The Commission concluded that some of the activities did impose a reimbursable state-
mandated program on public school employers, as follows:

¢ deducting the amount of the fair share service fee and paying that amount to the
employee organization; ' '

. providing the exclusive representative of a public employee with the home address of
each member of a bargaining unit; and

¢ timely filing with PERB an alphabetical list containing the names and job titles or
classifications of the persons employed in the unit.

Claimant’s Position

The claimant states that there are “substantial activities and costs,” that are “well in excess of

$200.00 per year,” which will be undertaken by local governments to comply with the test
claim statutes and regulations. > These costs are “costs mandated by the State” under article

' X1 B, section 6 of the California Constitution, and Government Code sections 17500 et seq.

22 At the time the test claim was filed, Government Code section 17564, subdivision (a), stated
that the no test claim or reimbursement claim shall be made unless the claim exceeds $200.
That section was subsequently modified in Statutes 2002, chapter 1124, to increase the
minimum to $1,000. If this test claim }s approved, any reimbursement claims must exceed
$1,000. '
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Claimant asserts that costs for the following activitiés will be incurred and are reimbursable:

1.

10.

I1.

Engage in separate agency shop negotiations for up to 30 days, pursuant to
Government Code section 3502.5, subdivision (b), and title 8, California Code of
Regulations, section 32990, subdivisions (a) and (e).

Process agency shop petitions, puréuant to Government Code section 3502.5,
subdivision (b), and Department of Industrial Relations (hereafter “DIR”) website.

. Participate in meetings with petitioning union to discuss jointly selecting a neutral

person or entity to conduct the agency shop election, pursuant to Government Code
section 3502.5, subdivision (b), and DIR website.

. Participate in meetings with such neutral person or entity, or the State Conciliation

Service (hereafter the “Election Supervisor”), and the petitioning union, and endeavor
to reach an agreement, pursuant to Government Code sectlon 3502 5, subdivision (b),
and DIR website.

Compile and provide the Election Supervisor the necessary unit employee information
to verify the 30 percent showing of interest, pursuant to Government Code section
3502.5, subdivision (b}, and DIR websue :

Post and distribute notices of electlon, pursuant to Government Code section 3502.5,
subdivision (b), and DIR website. '

Compile and provide appropriate payroll records for the Election Superv1sor pursuant
to Government Code section 3502.5, subdivision (b), and DIR website.

Make available employees to serve as voting place observers, pursuant to Government
Code section 3502.5, subdivision (b), and DIR website,

Sta_ﬁ‘, prepare for, and represent the agency in administrative or court proceedings
regarding disputes as to management, supervisory and confidential designations (which
are excluded from agency shop arrangements), pursuant to Government Code section

3502.5, subdivisions (b) and (e), and procedures of the State Mediation and
Conciliation Service.

Provide staffing to institute and administer procedures for agency fee deductlons and

transmittal to unjon, pursuant to Government Code sections 3502.5, subdivision (b),
and 3508.5, subdivisions (b) and (c). -

Institute and administer procedures and documentation for in lieu fee payments of
conscientious objectors, and transmittal to appropriate charities, pursuant to
Government Code section 3502.5, subdivisions (b) and (c).

12. Negotiate with the union concerning the above two procedures, and represent the

13

agency in the event of PERB intervention regarding disputes, pursuant to Government
Code section 3502.5, subdivision (b).

. Process agency shop rescission petitions, pursuant to Gpvefnment Code section 3502.5,

subdivision (d).
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14. Participate in PERB’s rulemaking process relating to implementation of its _]UI‘ISdlCthﬂ
under the test claim legislation, pursuant to Government Code section 3509,
subdivisions (a), (b), and (c), and PERB’s website.

15. Develop and provide training in PERB’s rules, procedures and decisions for agency
-supetvisory and management personnel and attorneys.

16. Respond to appeals made to the PERB of agency actions regarding unit issues,
representation matters, recognition, elections and unfair practice determinations,
pursuant to Government Code section 3509, subdivisions (b} and (c), and title 8,
California Code of Regulations, sections 60000 and 60010.

17 Respond to, or file, unfair labor practice charges, pursuant to Government Code section
3509, subdivision (b), and title 8, California Code of Regulations, sections 32450, -
32455, 32602, 32603, 32615, 32620, 32621, 32625, 32644, 32646, 32647, and 32661.

18. Partxmpate in PERB’s investigation of charges, pursuant to title 8, California Code of
Regulations, sections 32149, 32162, 32980, and 60010. -

19. Prepare for hearings before PERB Administrative Law Judges including, but not
limited to the preparation of briefs, documentation, exhibits, witnesses and expert
witnesses, pursuant to title 8, California Code of Regulations, sections 32150, 32160,
32164, 32165, 32190, 32205, 32210, 32212, 32647, and 60040.

20. Present the agency’s case before the PERB’s Admlmstratwe_Law Judge, including
expert witness fees, increased overtime costs for emplayee witnesses, closing brief,
costs of transcripts and travel expenses, pursuant to title 8, California Code of .
Regulations, sections 32170, 32175, 32176, 32178, 32180, 32190, 32206, 32648,

32649; 32207, 32209, 32230, 32680, 60041, and 60050.

21. Represent the agency at proceedings that appeal PERB Administrative Law Judge
.decisions to the Board itself, including travel expenses, pursuant to title 8, California
Code of Regulations, sections 32200, 32300, 32310, 32315, 32320, 32360, 32370
32375, 32410, 32635, and 60035.

' ‘22. Prepare for and represent the agency at appeals of final PERB decisions to superior and
appellate courts, pursuant to title 8, California Code of Regulations, section 32500.

23. Prepare for and represent the agency in superior and appellate court proceedings
regarding litigation over the test claim legislation’s amblgmty and scope, as well as the
parameters of the jurisdiction of the PERB. : :

Claimants, City of Sacramento and County of Sacramento, ﬁled comments on November 19,
2002, in response to the Department of Finance’s comments of August 30, 2002. Claimant City
of Sacramento filed comments in response to the draft staff analysis, and claimant County of
Sacramento filed comments in response to the Department of Finance’s comments of
November 13, 2006. The issues raised in those comments are addressed in the following
analysis.

Position of Department of Finance

The Department of Finance states that there are not any state-reimbursable costs resultmg from
the test claim statutes, for the following reasons: *
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¢ The test claim statutes do not create a new program or higher level of service since,
pursuant to the language of the statutes, the duties of the local agency employer
representatives are “substantially similar to the duties and responsibilities required
under existing collective bargaining enforcement procedures and therefore the costs
incurred by the local agency employer representatives in performing those duties and
responsibilities under this chapter are not reimbursable as state-mandated costs.”
Duties that the agencies already perform under the existing process include responding
to unfair labor practice charges, compiling payroll and personnel records, and
participating in meetings and negotiations with unions.

e Many of the activities listed in the test claim are discretionary and therefore do not
qualify as reimbursable state-mandated costs, such as creating and providing trammg
on the PERB rules and regulations, processing agency shop petitions, pammpatmg in
PERB’s rulemaking process, or appealing PERB decisions.

» The test claim statutes provide for offsetting savings to local agencies since the
provisions shift local employers from a process wherein they rely on the court system
to litigate unfair labor practice charges to a process where they would rely on PERB for
those types of decisions. The costs that the employers would incur through the process
with PERB would have been incurred if the unfair labor practice claims were still
being litigated in the court system. To the extent that PERB settles claims before they

ever reach a courtroom, the prov1smns within this chapter would result in savings to the
public agencies.

The Department of Finance provided additional commments on December 18, 2002, in response
to claimant’s rebuttal of November 19, 2002, and in response to the draft staff ana.lysxs The
issues raised in those comments are addressed in the following analysis.

Discussion

The courts have found that article XIII B, section 6 of the California Constitution? recognizes
the state constitutional restrictions on the powers of local government to tax and spend.“* “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased
financial responsibilities because of the taxing and spending limitations that articles XIII A -

2 Article X1II B, section 6, subdivision (a), (as amended by Proposition 1A in November
2004) provides: “Whenever the Legislature or any state agency mandates a new program or

" higher level of service on any local government, the State shall provide a subvention of funds

to reimburse that local government for the costs of the program or increased level of service,

except that the Legislature may, but need not, provide a subvention of funds for the following

mandates: (1) Legislative mandates requested by the local agency affected. (2) Legislation

defining a new crime or changing an existing definition of a crime. (3} Legislative mandates

- enacted prior to January 1, 1975, or executive orders or regulations initially implementing -
legislation enacted prior to January 1, 1975.”

4 Department of Finance v. Commission on State Mandates (Kern Hzgh School Dist. ) (2003)
30 Cal.4th 727, 735.
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and X1 B impose.”” A test claim statutes or executive order may impose a reimbursable ‘
state-mandated program if it orders or commands a local agency or school district to engage in
an act1v1ty or task.?® In addition, the required activity or task must be new, constituting a “new

program,” and it must create a “higher level of service” over the previously required level of
. service. ' :

- The courts-have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or
a law that imposes unique requirements on local agencies or school districts to im 8plement a
state policy, but does not apply generally to all residents and entities in the state.
determine if the program is new or unposes a hlgher level of service, the test claim leglslatldn
must be compared with the legal requirements in eﬁ‘ect immediately before the enactment of
the test claim legislation.” A “higher level of service” occurs when there is “an increase in the
actual level or quality of governmental services provided. »30

‘Finally, the newly required activity or increased level of service must impose costs mandated
by the state.”!

The Commission is vested with exclusive authonty to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6. 32 In making its
declsmns, the Commission must strictly construe article XIII B, section 6 and not apply it as

an “equitable remed dy to cure the perceived unfairness resulting from political decisions on
funding priorities.”

The analysis addresses the following issues:

23 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 7
28 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

%7 San Diego Um’fied School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859,
878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988)
44 Cal.3d 830, 835-836 (Lucia Mar).

28 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test sét out in

County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Los Angeles); Lucia
Mar, supra, 44 Cal.3d 830, 833).

® San Diego Unified School Dist., supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal.3d
830, 835. ‘ .

3® San Diego Unified School Dist., supra, 33 Cal. 4th 859, 877.

3V County of Fresno v. State of California (1991) 53 Cal.3d 482 487, County of Sonoma v.
Commission on State Mandates (2000) 84 Cal. App 4th 1265, 1284 (Coum‘y of Sonoma)
Government Code sections 17514 and 17556.

2 Kinlaw v, State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552,

33 County of Sonoma, supra, 84 Cal.App.4th 1264, 1280, cmng City of San Jose v. State of .
California (1996) 45 Cal. App.4th 1802, 1817..
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o Are the test claim statutes and regulations subject to article XIII B, section 6 of the
California Constitution?

‘e Dothe activ1t1es mandated by the test claim statutes and regulations constitute a “new
program or higher level of service” within the meaning of artlcle XIII B, section 6 of
the California Constitution?

« Dothe activities mandated by the test claim statutes and regulations impose “costs
mandated by the state” within the méaning of article XIII B, section 6 of the California
Constitution and Government Code section 175147 ’

Issue 1: Are the test claim statutes and regulations sub]ect to artlcle XIII B,
section 6 of the California Constitution? ,

A. Do the Test Claim Statutes or Regulations Mandate Any Activities?

In order for a test claim statute or executive order to impose a reunbursable state-mandated

- program under article XIII B, section 6, the language must mandate an activity or task upon

local governmental agencies. If the language does not mandate or require local agenc1es to
perform a task, then article XIII B, section 6 is‘not triggered.*

The claimant is requesting reimbursement for activities related to: 1) participation in PERB’
rulemaking process to implement the test claim statutes; 2) representing the agency in court

. regarding litigation over the test claim statutes’ ambiguity and scope; 3) agency shop

arrangements; 4) agency shop rescissions; 5) dues or service fee deductions; 6) in lieu fee
payments; 7) PERB jurisdiction and administrative hearings; and %) representmg the agency in .
court appeals of final PERB decisions.

In the following analysis, where the plain language of the test claim statutes or regulations does
not require a particular activity, but such activity might reasonably stem from an activity

. approved for reimbursement by the Commission, the Commission can consider claimant’s.

request for reimbursement for those activities at the Parameters and Guidelines stage to
determine whether they are reasonable methods of complying with the mandate pursuant to
title 2, California Code of Regulations,.section 1183.1, subdivision (a)(4).

Rulemaking and Litigation Activities Regarding the Test Claim Statutes and Regulations

Staff finds that participation in PERB’s fulemaklng” proées's to 1mplenié'nt‘the test claim
statutes and representing the agency in litigation over amblgmty” in the test claim statutes are

not activities required by the test claim statutes or regulations. Participation in these activities
is discretionary on the part of the local pubhc agency.

Claimant argues that without partlc:lpatlon of the employers in the rulemakmg process, the |
regulations would not have addressed the needs of the employers and would have been crafted
with only the input of the various unions, resulting in needless expense to all local- govemment
employers Nevertheless, the plain language of the test claim statutes contains no provision
requiring local agencies to participate in the rilemaking process, nor to litigate the test claim
statutes. Therefore, rulemaking participation and litigation costs are not subject to, or
reimbursable pursuant to, article XIII B, section 6. '

* City of Merced v. State of California (1984) 153 Cal.App.3d 777, 783 (City of Merced).
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Agency Shop Arrdngemem Activities - :
{Gov. Code, § 3502.5, subds. (b) & fe)} .

The test claim statutes modified Government Code section 3502.5 to add a new method for
creating an agency shop arrangement. Subdivision (b) states that, in addition to being
established through negotiation between the local public agency employer and a public
employee organization pursuant to subdivision (a), an agency shop arrangement shall be placed
* in effect upon a signed petition of 30 percent of the employees in a bargaining unit requesting
both an agency shop agreement and an election to implement an agency fee arrangement, and
the approval of a majority of employees who cast ballots in favor of the agreement. The
- petition for the agreement may only be filed after the employee organization has requested the
public agency employer to negotiate on an agency shop arrangement, and the pames have had
30 calendar days to attempt good faith negotiations in an effort to reach agreement.”

Subdivision (e) provides that agency shog: arrangements are not applicable to management,
confidential, or supervisory employees.’

For agency shop arrangements established pursuant to subdivision (b), the election is :
conducted by a neutral third party jointly selected by the local public agency employer and the
employee organization.’” Where the employer and employee organization cannot agree on a

neutral third party, the Department of Industrial Relations, Division of Conciliation, shall
conduct the election.?®

Claimant is requesting reimbursement for: 1) engaging in separate agency shop negotiations
for up to 30 dhys 2) processing agency shop petitions; 3) participating in meetings with the
petitioning union to discuss Jomtly selecting a neutral person or entity to conduct the agency
shop election; 4) participating in meetings with the neutral person or entity, or the State
Conciliation Service (Election Supervisor), to reach agreement; 5) compiling and providing
the Election Supervisor the necessary unit employee information to verify the 30 percent
showing of interest; 6) posting and distributing notices of election; 7) compiling and providing
appropriate payroll records for the Election Supervisor; and 8) making employees available to
serve as voting place observers. Claimant is also seeking reimbursement for staffing,
preparing for, and representing the local pubhc agency in administrative or court proceedings
regarding disputes-as to management, supervisory and confidential designations, which are
excluded from agency shop arrangements.

The plain language of the test claim statutes and regulatmns regarding subdivision (b) agency
shop arrangements does not require public agency employers to engage in separate agency
shop negotiations for up to 30 days. The test claim statutes state that “[t}he petition [for the
agency shop arrangement] may only be filed after the recogmzed employee organization has

35 Government Code section 3502.5, subdivision (b),

36 Government Code section 3502.5, subdivision (), fonnerly subdivision (c); that provision
was subsequently amended to delete confidential and supervisory employees (Stats. 2003,

ch. 311), but the amendment was not pled.in the test claim and thus staff makes no findings
with regard to it.

T ibid. | | | - |
id. . :
01-TC-30 Local Government Employment Relations
14 Fingl Staff Analysis




requested the public agency to negotiate on an agency shop arrangement and, beginning seven
working days after the public agency received this request, the two parties have had 30
calendar days to attempt good faith negotiations in an effort to reach agreement.” (Emphasis
added.) This language does not mandate the filing of a petition or party negotiations.

Claimant states that for the public agency employer to fail to participate in good faith
negotiations during the 30-day period is an unfair labor practice, citing title 8, California Code
of Regulations, section 32603, subdivision (c), which states it shall be an unfair labor practice
for a public agency to “[rlefuse or fail to meet and confer in good faith with an exclusive
representative as required by Government Code section 3505 or any local rule adopted
pursuant to Government Code section 3507.” Section 3505 requires the local public agency to
meet and confer in good faith regarding wages, hours and other terms and conditions of
employment. Nevertheless, for the reasons stated below, staff finds that the test claim statutes
do not require the local public agency employer to engage in agency shop negotiations.

The Third Reoding Analysis of Senate Bill No. 739 — the test claim statutes — provide the
following statements:

1. Some public agency employers unfaitly withhold or rofuse agreement
on agency fee arrangements desplte a significant interest demonstrated by
employees.

2. The existing MMBA provisions are said to provide employers with an
unfair veto authority over such arrangements,

3. This bill provides employees with an alternative process to obtam an
agency fee agreement through a fair, democratic process.*

The California Attorney General has interpreted Government Code section 3502.5,
subdivision (b), in an opinion finding that the Department of Industrial Relations may
conduct an agency shop election during the term of an existing memorandum of
understanding (MOU) w1th an existing agency shop provision if that provision is first
 rescinded or removed.*® Citing the Senate Rules Committee Analysis for the test claim
statutes, noted above, the Attorney General stated: “It is clear from the legislative history
of section 3502.5 that the employee election procedures of subdivision (b) were added to
the statute to deal with situations where the negotiated MOU procedures specified in
subdivision (a) proved to be unsuccessful.” (Emphasis added.)*' Opinions of the
Attorney General, while not bmdmg, are entitled to great weight, and in the absence of
controlling authority, these opinions are persuaswe 'since the legislature is presumed to be
cognizant of that construction of the statute. 4

% Senate Rules Committee, Office of Senate Floor Analyses, Third Reading Analy51s of
Senate Bill Number 739 (1999-2000 Regular Sessxon), as amended May 13, 1999, Page 3.

% 86 Ops. Cal. Atty. Gen. 169.
*! Id. at page 4.

2 Napa Valley Educators' Assn. v. Napa Valley Unified School Dist. (1987) 194
Cal.App. 3rd 243,251..
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Claimant states in its comments that staff should “consider the fact that agency shop
arrangements are no longer just the product of MOU negotiations, but under the terms of the .
test claim legislation, can be raised at any time during the term of an MOU. This new mandate
vests unions with that right, and requires good faith negotianons in a manner and at a time that
had never existed prior to the test claim legls]atlon ® However, the subdivision (a) agency
shop provisions have been in effect since 1981, and nothing in those pree)usung provisions
" restricted negotlatlons to the time period of MOU nepgotiations.

Thus, in accordance with the Attorney General’s opinion, the employer-employee negotiations
referenced in subdivision (b) are the same negotiations that would occur under subdivision (a),
but subdivision (b) merely establishes a date when the employee organization may file the
agency shop petition. If the public agency employer refused to negotiate with the employee
organization on an agency shop agreement, any resulting “unfair labor practice” would stem
from subdivision (a) rather than subdivision (b), the test claim statutes.

Therefore, staff finds that the activity of engaging in agency shop negotiations is not required
of the public agency employer as a result of the test claim statutes.

Staff further finds that none of the other activities claimed regarding subdivision (b) agency
shop arrangements*! are required by the test claim statutes or regulations, since, as noted
below, no other document that could be considered an “executive order” has been pled
indicating that any of those other activities are required.

Government Code section 17553, subdivision (b), states that:

All test claims shall be filed on a form prescribed by the commission and
shall contain at least the following elements and documents:

(1) A written narrative that identifies the speclﬁc sections of" statutes or
executive orders alleged to contain a mandate ..

(3) (A) The written narrative shall be supported with copies of all of the
following: _

(i) The test claim statute that includes the bill number or executive order
alleged to impose or impact a mandate.

The test claim form does not include a cite to a statute, regulation or executive order requiring
the local public agency employer to perform any activities with regard to agency shop
elections. Page 6 of the test claim makes a reference to the Department of Industrial Relations
(DIR) website, at http://www.dir.ca.gov/csmes/ase-sb739.html. As of October 5, 2006, that
DIR website displays “Procedures for mandated agency shop elections,” last updated April
2005. No actual document from the website was filed with the test claim, however, and the
website reference itself cannot be considered a “document” filed with the test claim, pursuant
to section 17553, subdivision (b)(3). Since those procedures from the website — that may

# Comments on Draft Staff Analysis submitted by City of Sacramento, claimant on
November 9, 2006.

4 To the extent that any activities claimed here could result from charges filed with PERB,
those activities are addressed under the “PERB Jurisdiction and Administrative Hearmgs .
(Gov. Code, § 3509)” heading, infra.
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otherwise be expected of public agency employers with regard to subdivision (b) agency shop |
elections — were not pled, the Commission does not have jurisdiction to make any findings
with regard to them.

In comments on the draft staff'analysis, claimant asserts that the public agency employer must
process agency shop petitions, since “[o]nly the employer possesses the records necessary for
compiling the needed information concerning unit employees, in order to ascertain whether the
30% requirement has been met, and to makeup the required lists of qualified voters.”
However, claimant still has not pled a “document” upon which the Commission has
jurisdiction to make a ﬁnding as to whether these activities are state-mandated.-

_Accordmgly, staﬂ' ﬁnds that Government Code section 3502.5, subd1v151on (b), does not
impose any state-mandated activities that are s subject to artlcle XIII B, sectlon 6.

Agency Shop Resczsszon Activities .
{Gov. Code, § 3502.5. subd. (d})

Government Code section 3502.5, subdivision (d), provides that an agency shop arrangement
may be rescinded by a majority vote of all the employees in the unit pursuant to procedures
specified or other procedures negotiated-by the local public agency employer and the
recognized employee organization. Pursuant to the test claim statutes, the agency shop
rescission provistons are now “also apphcab]e to an agency shop agreement p]aced 1n effect
pursuant to subdivision (b).”

Claimant is requesting reimbursement for “processing” agency shop rescission petitions.
Although there is no specific requirement in the test claim statutes or regulations to “process”
agency shop rescission petitions, the test claim regulations contain one provision regarding

agency shop rescissions. Title 8, California Code of Regulations, section 61610, states the
following:

Within 20 days followmg the filing of the petition to rescind an agency shop
agreement or provision, the public agency shall file with the [PERB]
regional office an alphabetical list containing the names and job titles or
classifications of the persons employed in the unit described in the petition
as of the last date of the payroll period immediately preceding the date the
petition was filed, unless otherwise directed by the Board.

However, title 8, Cahforma Code of Regulations, section 61000, states that secuons 61000

et seq. are applicable “only where a public agency has adopted such provisions as its local rules
. or where all parties toa representation case agree to be bound by the applicable PERB
Regulations.” Thus, any activities in those regulations flow from the discretionary act of

adopting them or agreeing to be bound by them, and do not constitute state-mandated
activities.*’

Therefore, Government Code section 3502. 5 subdivision (d), does not impose any
state-mandated activities that are sub_]ect to article XIII B, sectiori 6.

% Title 8, California Code of Regulations, section 61000 has been amended since the test

claim was filed. However, the amended regulations were not pled and are not addressed in thls
. analysis.
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Dues or Service Fee Deductions
(Gov. Code, § 3508.5, subd. (b))

Test claim statute Government Code section 3508.5, subdivision (b), states that “[a] public
employer shall deduct the payment of dues or service fees to a recognized employee

organization as required by an agency shop arrangement between the recognized employee
organization and the public employer.”

The claimant is requesting reimbursement for costs to provide staffing to institute and
administer procedures for agency fee deductions and their transmittal to the union for agency
shop arrangements established pursuant to Government Code section 3502.5, subdivision (b),

negotiate with the union concerning those procedures, and represent the agency in the-event of
PERB intervention regarding disputes.

Staff finds that the pla1n language of the statutes requires only that the local public agency
. cause the dues or services fees to be deducted from the affected employees wages and
transmitted to the union. There is no requirement in the test claim statutes or regulatlons
requmng the agency to institute and administer “procedures negotiate with the union
concerning those procedures, or represent the agency in the event of PERB intervention.*®

Thus, Government Code section 3508.5, subdivision (b), does impose a state-mandated activity
on the local agency — causing the dues or service fees to-be deducted and transrmtted to the
union — which is subject to article XIII B, section 6.

In Lieu Fee Payments -
(Gov. Code,§ 3502.5; subd. (c))

Where an agency shop arrangement has been established, Government Code section 3502.5,
- subdivision (c), provides that employees who conscientiously object to joining or financially
supporting public employee organizations shall not be required to join or financially support
any public employee organization as a condition of employment. The test claim statutes made

this existing provision applicable to agency shop arrangements established under Government
Code section 3502.5, subdivision (b).

Conscientious objectors may be required to pay sums equal to the dues, initiation or agency
shop fees to a nonreligious, nonlabor charitable fund, in lieu of fees paid to the employee
organization. Proof of such payments, if they are required, “shall be made on a monthly basis
to the public agency as.a condition of continued exemption from the requirement of financial
support to the public employee organization.”

The claimant is requesting reimbursement for costs to institute and administer procedures and -
documentation for in lieu fee payments of conscientious objectors and their transmittal to
appropriate charities, negotiate with the union concerning those procedures, and represent the
agency in the event of PERB intervention regarding disputes.

Agency shop arrangements can be established under subdivision (b) without the local pubhc
agency employer’s approval. Although the employee holding a conscientious ob_]ectlon may

% To the extent that any activities clalmed here could resuit from charges filed with PERB,
those activities are addressed under the “PERB Jurisdiction and Administrative Hearings
(Government Code section 3509)” heading, infra.
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be required” to make in lieu fee payments, under subdivision (b) agency shop arrangements
that requirement would be established by the employee organization and covered employees,
with no discretion on the part of the local publlc agency employer. Therefore, activities
required because of an in lieu fee payment provision of a subdivision (b). agency shop
arrangement would not be discretionary.

Based on the plain language of the test claim statutes and regulations, the only activity
required of the local public agency employer is to receive the required monthly “proof” of in
lieu fee payments. The Department of Finance asserts that since the test claim statutes do not
require the local public agency to take any action once the monthly “proof” is received, it
disagrees with the finding that such receiptis a state-mandated reimbursable act1v1ty
Nevertheless, the verb “receive” is defined as “to take or acquire (something given, offered, or
transmitted.),*” and staff maintains that “receiving proof of such payments” does constitute an
actual activity required by the state of the local pubhc agency employer.

The other activities claimed are not required by the statutes or regulations, and as a result, are
not state-mandated activities.®®

Thus, Government Code section 3502.5, subdnnsmn (c), does impose a state-mandated

activity on the local agency — receiving monthly proof of in lieu fee payments — which is
subject to article XIII B, section 6.

PERB Jurisdiction and Admzmstranve Hearings

(Gov. Code, §3509)

The test claim statutes added provisions granting the PERB jﬁrisdiction over disputes arising
under the MMBA, including enforcing and applying local rules and regulatxons adopted by a
local public agency. Government Code section 3509 states:

(a) The powers and duties of [PERB] described in Section 3541. 3 shall also

_ apply, as appropriate, to this chapter and shall mclude the authonty as set
- forth in subdivisions (b} and (c).

(b) A complaint alleging any violation of this chapter or of any rules and regulations
adopted by a public agency pursuant to Section 3507 shall be processed as an urifair
practice charge by [PERB). [PERB] shall apply and interpret unfair labor practices
consistent with existing judicial interpretations of this chapter.

(c) [PERB] shall enforce and apply rules adopted by a public agency concernmg unit
determinations, representation, recognition, and elections.

In its quasi-judicial capacity to resolve employer-employee disputes, PERB has several powers
. and duties, including the ability to “hold hearings, subpoena witnesses, administer oaths, take -
. the testimony or deposition of any person, and ... to issue subpoenas duces tecum to require

'. T The American Heritage Dictionary, New Collegé Edition, 1979, page 1087.

¢ To the extent that any activities claimed here result from any charges filed with PERB, those
activities are addressed under the “PERB Jurisdiction and Administrative Hearings
(Government Code section 3509)" heading, infra.
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the productlon and examination of any employer’s or employee organization’s records, books,
or papers relating to any matter within its jurisdiction.”* .

As a result of the test claim statutes, regulations setting forth PERB procedures were modified
to reflect their applicability to MMBA disputes. These regulations set forth detailed
procedures for conducting initial administrative hearings and administrative appeals of those
decisions to the five-member PERB itself, including such matters as time and manner of filing
complaints, investigations, subpoenas, depositions, conduct of hearings, rules of evidence,
briefs, oral arguments, transcripts, decisions, reconsiderations and appeals.”®

A complaint under MMBA can be made as an unfair labor practice charge or a request for
PERB to review a local public agency employer’s action concerning a unit determination,
representation, recognition or elections.

The claimant is seeking reimbursement for costs to: 1) respond to appeals made to the PERB
of agency actions regarding unit issues, representation matters, recognition, elections and
unfair practice determinations; 2) respond to, or file, unfair labor practice charges;

3) participate in PERB’s investigation of charges; 4) prepare for hearings before PERB
Administrative Law Judges including, but not limited to, the preparation of briefs,
documentation, exhibits, witnesses and expert witnesses; 5) present the agency’s case before
the PERB’s Administrative Law Judge, including expert witness fees, increased overtime costs: -
for employee witnesses, closing brief, costs of transcripts and travel expenses; 6) represent the
agency at proceedings that appeal PERB Administrative Law Judge decisions to the Board
itself, including travel expenses; and 7) develop and provide training in PERB’s rules,
procedures and decisions for-agency supervisory and management personnel, and attorneys.

For the reasons stated below, staff finds that the local public agency employer is required to
engage in the activities set forth in the PERB procedures when cases are filed with PERB by

an entity other than the public agency employer. However, staff finds that where a local public
agency employer initiates a charge or appeal with PERB, that decision is dlscretlonary and
thus does not mandate any of the PERB procedures.

Claimant argues that where PERB errs in the interpretation of a law or its application to the
- facts in a given situation to the detriment of the employer, the employer has no choice but to -
. appeal its decisions; similarly, the employer has no choice but to respond to any union appeal
of a PERB decision. Claimant also argues that, in coming under the jurisdiction of PERB, the
employer now has no choice but to file an unfair labor practice if the union is engaging in
conduct which constitutes a violation of MMBA. The types of actions which can be
undertaken by the union, which constitute unfair labor practices and are illegal under MMBA,
“include such concerted activities as refusals to perform all required job duties, slow downs,
sick outs, rolling strikes and work stoppages.™"

¥ Government Code section 3541.3, subdivision (h).
30 Title 8, California Code of Regulations, sections 31001 et seq.

5! Comments on Draft Staff Analysis, submitted by claimant City of Sacramento on .
November 9, 2006, page 3. ‘
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Clatmant further states that:

lllegal concerted activities threaten public health, safety and welfare, if for-
example emergencies are not promptly responded to; if garbage piles up
and is not collected; if sewage is not properly treated and disposed of; if -
public assmtance is not administered and paid as required; and if payroll,
accounts payable and accounts recelvable are not processed. Furthermore,
it is disruptive to agencies if a union were to intimidate or coerce an
employee because of the exercise of his or her rights guaranteed by

- Government Code, section 3502 or any local rule.

Public health and safety can be seriously undermined if a union engages in

unfair labor practices which go unchecked. Just as any violation of the

MMBA by an employer constitutes an unfair labor practice charge, so too

does any violation of the MMBA by an employee organization. This is

‘not the type of conduct which should be countenanced: by a ﬁndmg of
‘voluntariness’ on the part of the Commlssmn 52

The Department.of Finance asserts that the pubhe agency employer s PERB acuvmes are

" discretionary, however based on the case of County of Los Angeles v. Commission on State

Mandates (1995) 32 Cal App 4% 805 (County of Los Angeles II). That case, in interpreting the
holding in Lucia Mar,? noted that where local entities have alternatives under the statute other
than paymg the costs in question, the costs do not constitute a state mandate.”* Finance argues
that, in this case, the claimant has “alternatives available in that it may choose to argue an

- affected case in front of the PERB, it may externally develop a settlement, or it can try to

resolve the employment issue internally. Only when the claimant chooses to engage the case
within PERB’s jurisdiction [wh.leh includes respondmg to charges and appeals filed with
PERB] does the claimant then fall within the requirements of that process. »3

Staff agrees that the public agency employer has alternatives to bringing an action to PERB
when an employee organization engages in concerted activities such as strikes or work
slowdowns. The MMBA itself provxdes significant ﬂex1b111ty for resolving employer-

employée disputes, as set forth in Government Code section 3500 subdivision (a), which
states:

It is the purpose of this chapter to promote full communication between
public employers and their employees by providing a reasonable method of
resolving disputes regarding wages, hours, and other terms and condntlons of
' employment between public employers and public employee
' orgamzatxons Nothmg contained herein shall be deemed to supersede the
provisions of enstmg state law and the charters, ordinances, and rules of "
~ local public agencies that establish and regulate a merit or civil service -
system or which provide for other methods of administering employer-

52 Ihid.

* Lucia Mar, supra, 44 Cal.3d 830.

5 County of Los Angeles II, supra; 32 Cal.App. 4% 805, page 818. _

55 Comments from Department of Finance, submitted December 20, 2006, page 2.
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employee relations nor is it intended that this chapter be binding upon those
public agencies that provide procedures for the administration of employer-
employee relations in accordance with the provisions of this chapter. This
chapter is intended, instead, to strengthen merit, civil service and other
methods of administering employer-employee relations through the
establishment of uniform and orderly methods of communication between
employees and the pubhc agencies by which they are employed.

In County Sanitation District No. 2 of Los Angeles County v. Los Angeles County Employees
Association (1985) 38 Cal.3d 564 (County Sanitation Dist.), addressing the issue of the legality
of public sector strikes, the Supreme Court questioned the “essentiality” of most public '
services, and notes several alternatives available to the public agency employer. One such
alternative is to simply hold firm to the employees’ demands: -

[A] key assumption underlying the argument — that all government services -
are essential — is factually unsupportable. Modern governments engage in
an enormous number and variety of functions, which clearly vary as to their
degree of essentiality. As such, the absence of an unavoidable nexus

~ between most public services and [essentiality] necessarily undercuts the
notion that public officials will be forced to settle strikes qu.lckly and at any
cost. The recent case of the air-traffic controllers’ strike ... is yet another
example that governments have the ability to hold firm against a strike fora
considerable period, even in the face of substantial inconvenience. As this
court concluded in Los Angeles Met. Transit Authority v. Brotherhood of
Railroad Trainmen, supra, “Permitting employees to strike does not
delegate to them authority to fix their own wages to the exclusion of the

- employer’s discretion. In collective bargaining negotiations, whether or not
the employees strike, the employer is free to reject demands if he determines

- that they are unacceptable.” (54 Cal. 2d at p. 693, italics added. )%

County Sanitation Dist. also cites the situation where Santa Monica ended a strike of city ,
employees by threatening to subcontract its sanitation operations, and noted that San Francisco-
has chosen to subcontract its entire sanitation system to private firms. Thus, filing an unfair
labor practice charge with PERB is only one tactic in a variety of avallable options for the
public agency employer.

The plain language of the statutes and regulations does not require the local public agency

- employer to initiate charges or appeals to PERB. The cases have found that, in the absence of
strict legal compulsion, a local government entity might be “practically” compelled to take an
action thus triggering costs that would be reimbursable. The case of San Diego Unified School
Dist, addressed the compulsion issue in the context of student expulsions. There, the court
found that in the absence of legal compulsion, compulsion might nevertheless be found when a
school district exercised it discretion in deciding to expel a student for a serious offense to
other stuc_}ents or property, in light of the state constitutional requirement to provide safe
schools.?

% County Sanitation Dist., supra, 38 Cal.3d 564, pages 577-578.
* 57 San Diego Unified School Dist., supra, 33 Cal.4™ 859, at page 887, footnote 22.
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. : Here, claimant is seeking reimbursement for costs to file unfair labor practice charges with
. PERB, or appeal decisions of PERB, claiming it has no choice in the matter when the union

engages in such concerted activities as refusals to perform all required job duties, slow downs,
sick outs, rolling strikes and work stoppages, because the public health and safety is at risk.
This argument falls short of the circumstances discussed in San Diego Unified School Dist,
where the constitutional requirement for safe schools might practically compel the school
district to expel a student. And since the public agency employer has alternatives to initiating
an unfair labor practice or filing an appeal with PERB, such as resolving employment issues
internally, contracting out or developing settlements, the County of Los Angeles II case is
applicable to find that no mandate exists. Moreover, the Supreme Court in San Diego Unified
School Dist. underscored the notion that a state mandate is found when the state, rather thana
local official, has made the decision to require the costs to be incurred.*® In this case, the state
has not required the local public agency employer to file any charge or appeal with PERB.

Thus, staff finds that where a local public agency employer files a charge or appeal with
PERB, that decision is discretionary, and the PERB procedures are only triggered because of
the employer’s dlscrenonary decision to bring the case forward

However, since cooperation with PERB and its subpoena powers is needed to resolve MMBA
disputes adjudicated by PERB, the local public agency employer does not have any
alternatives and is required to engage in the activities set forth in the PERB procedures when
such disputes are filed with PERB by an entity other than the local public agency employer.

Therefore, staff finds that only the following events trigger the requirement for the local public
. agency employer to participate and respond in accordance, with the PERB procedures: 1) an
unfair labor practice charge, or a request to review a local public agency employet’s action
concetning a unit determination, representation, recognition or election, is filed with PERB by
an entity other than the local public agency employer; 2) a decision by a PERB agent, PERB
Administrative Law Judge, or the five-member PERB is appealed by an entity other than the
local public agency employer; or 3) the local public agency employer is ordered by PERB to

- join in a matter. Accordingly, the following activities are state-mandated, and are subject to
article XIII B, section 6:

a. procedures for filing documents or extensions for filing documents w1th PERB
(Cal. Code Regs., tit.8, §§ 32132, 32135);

b. proof of service (Cal. Code Regs., tit. 8, § 32140);

c¢. responding to subpoenas and mvestlgauve subpoenas (Cal. Code Regs tit. 8,
§§ 32149, 32150);

d. conducting depositions (Cal. Code Regs., tit. 8, § 32160);

~ e. participating in hearings and responding as required by PERB agent, PERB
Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8,
§§ 32168, 32170, 32175, 32176, 32180, 322035, 32206, 32207, 32209, 32210, 32212,
32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010, 60030,
- 60050, and 60070); and

. ® 1d at page 880.
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)

f. filing and responding to written motions in the course of the hearing (Cal. Code Regs.,
tit. 8, § 32190). '

As noted above, any action by the local public agency initiating a case or amending it, or an
appeal of a decision by a PERB agent, PERB Administrative Law Judge, or the PERB itself, is

discretionary and therefore not required. Accordingly, the following activities initiated by the
local public agency are not state-mandated activities:

o file an unfair practice charge (Cal. Code of Regs., tit. 8, §§ 32602, 32604, 32615,
32621, 32625)

¢ appeal of a ruling on a motion (Cal. Code of Regs,, tit. 8, § 32200);
o amendment of complaint (Cal. Code of Regs., tit. 8, §§ 32625, 32648);

o appeal of an administrative decision, iricluding request for stay of activity and appeal of
dismissal (Cal. Code of Regs., tit. 8, §§ 32350, 32360, 32370, 32635, and 60035);

s . statement of exceptions to Board agent decision (Cal. Code of Regs., tit. 8, § 32300);
¢ - request for reconsideration (Cal. Code of Regs., tit. 8, § 32410); and
¢ request for injunctive relief (Cal. Code of Regs., tit. 8, § 32450).

Furthermore, costs for related expert witness services, travel expenses and PERB training are

not required by the test claim statutes or regulations and, thus, are not state-mandated
activities. ‘

Court Appeals of Final PERB Decisions
(Tit. 8 Cal. Code Regs.. § 32500)

Section 32500, subdivision (a), states that “{a]ny party in a representation case by the Board
itself .., may file a request to seek judicial review within 20 days following the date of service

of the decision.” Subdivision (b) states that “[a]ny party shall have 10 days following the date
of service of the request to file a response.”

Claimant is requesting reimbursement for costs to prepare for and represent the agency in
superior and appellate courts regarding appeals of final PERB decisions. The plain language of
the test claim statutes and regulations does not require the local public agency employer to
perform any activities with regard to superior or appellate court appeals of final PERB
decisions. Therefore, these costs are not subject to article XIII B, section 6.

Summary of State-Mandated Activities

In summary, staff finds the followmg activities are state-mandated, and therefore subject to
article XIII B, section 6:

1. Deduct from employees’ wages the payment of dues or service fees reqmred pursuant
to an agency shop arrangement that was established under subdivision (b) of -
Government Code section 3502.5, and transmit such fees to the employee organization.
(Gov. Code § 3508.5, subd. (b))

2. Receive from the employee any proof of in lieu fee payments made to charitable
organizations required pursuant to an agency shop arrangement that was established
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under subdivision (b) of Government Code section 3502.5. (Gov. Code § 3502.5,
subd. (c))

3. Follow PERB procédures in respondmg to charges or appeals filed with PERB, by an
entity other than the local public agency employer, concerning an unfair labor practice,
a unit determination, representation by an.employce organization, recognition of an
employee organization, or an election. Mandated activities are:

a. procedures for filing documents or extensions for filing documents with PERB
(Cal. Code Regs., tit.8, §§ 32132, 32135);

- b. proof of service (Cal. Code Regs., tit. 8, § 32140);

c. responding to subpoenas and investigative subpoenas (Cal. Code Regs., tit. 8,
§§ 32149, 32150);

d conductiﬁg depositic;ns (Cal. Code Regs., tit. 8, § 32160);

e. participating in hearings and responding as required by PERB agent, PERB

- Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8,
§§ 32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210,
32212, 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680 32980, 60010,
60030, 60050, and 60070); and

- f. filing and responding to written motions in the-course of the 'hearing (Cal. Code
Regs., tit. 8, § 32190). ‘

B. Do the Mandated Activities Constitute a Program?

The courts have held that the term “program” within the meaning of article XIII B, section 6
means a program that carries out the governmental function of providing a service to the
public, or laws which, to implement a state policy, impose unique reqmrements on local
governments and do not apply generally to all residents and entities in the state. >

Here, the activities mandated by the test claim statutes and regulations constituted |
modifications to employer-employee relations under the MMBA. The provisions are
applicable to “every governmental subdivision, every district, every public and quasi-public
corporation, every public agency and public corporation and every town, city, county, city and -
county and municipal corporation ...” and thus impose unique requirements on local
governments and do not apply generally to all residents and entities in the state. Therefore, the
mandated activities constitute a “program” within the meaning of article XIII B, section 6.

Issue 2: Do the activities mandated by the test claim statutes and regulations
constitute a “new program or higher level of service” within the meaning
of article XIII B, section 6 of the California Constitution?

A test claim statute or executive order imposes a “new program ot hi gher level of service”
when the mandated activities: a) are new in comparison with the pre-existing scheme; and -

5% County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (County of
Los Angeles).
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b) result in an mcrease in the actual level or quality of governmental services provided by the
local public agency.®’ The first step in' making this determination is to compare the mandated

activities with the legal requirements in effect immediately before the enactment of the test
claim statutes and regulations.

Prior to 2001, the MMBA contained provisions for an agency shop arrangement to be formed
when an agreement was negonated between the local public agency employer and the
recognized employee organization.®! The test claim statutes provided additional
authorization for formation of an agency shop without a negotiated agreement between a
local pubhc agency employer and a recognized organization, and made the existing agency
shop rescission provisions applicable to the new type of agency shop arrangement.®> Thus,
mandated activities related to the second category of agency shop formation, and rescission
of such agency shop arrangements, are new in comparison to the pre-existing scheme.

Prior to 2001, the MMBA provided that nothing could affect the right of a pubhc employee
to authorize deduction of employee organization dues from his or her wages.*> The test
claim statutes require a local public agency employer to deduct the payment of dues or
service fees to a recognized employee organization from the employee’s wages pursuant to
an agency shop arrangement,* regardless of how such arrangement is formed. These
required deductions are new in comparison to the pre-existing scheme.

Prior to 2001, disputes arising under the MMBA were dealt with via local public agency
rules adopted under MMBA, and any appeals were made in the courts. The test claim
statutes brought MMBA disputes under the jurisdiction of PERB, 6 and thus local public
agency employers are now subject to the procedures enacted by PERB for dispute resolution.
Since these PERB dispute resolution procedures are now applicable to local public agency

employers subject to MMBA, the activities requlred are new in comparison to the pre-
existing scheme. ,

The Depa:tment of Finance points out that the test claim statutes provided specific langueige
expressing the Legislature’s intent that since the duties are similar to requirements in existing
law, the statutes do not create a reimbursable state mandate. The language states:

local agency employer representatives under this chapter are substantially
similar to the duties and responsibilities required under existing collective
bargaining enforcement procedures and therefore the costs incuired by the
local agency employer representatives in performing those duties and

- % San Diego Unified School Dist., supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal.3d
830, 835.

61 Government Code section 3502.5, subdivision (a).

€ Government Code section 3502.5, subdivisions (b) and (d).
63 Government Code section 3508.5; subdivision (a).

% Government Code section 3508.5, subdivision (b). ,
% Government Code section 3509. \ .
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respon51b111tles under this chapter are not reimbursable as state-rnandated
costs.® -

However, courts have stated that “legislative disclaimers, findings and budget conu"ol language
are not determinative to a finding of a state mandated reimbursable program .. %7 Moreover,

the courts have determined that:

[T]he statutory scheme contemplates that the Commission [on State
 Mandates], as a quasi-judicial body, has the sole and exclusive authority to
adjudicate whether a state mandate exists. Thus, any leg:slatlve findings are
irrelevant to the issue of whether a state mandate exists .

Therefore, the Legislature’s findings that the test claim statutes do not impose state-mandated
costs may not be relied upon by the Commission as a basis for its conclusion.

The Department contends that the duties already performed by local public agencies under the
existing process include responding to unfair labor practice charges, compiling payroll and
personnel records, and participating in meetings and negotiations with unions. Staff does not
dispute that some similar activities may have been performed under the existing process.
However, many of those activities were previously triggered for different purposes, i.e., for
negotiated agency shop arrangements, and performed in a different forum, i.e., the courts.
Therefore, as set forth above, staff finds that there are specific activities that are newly
mandated by the test claim statutes and regulatwns

Furthermore, since the mandated activities require the local agency to perform new tasks in
service of i 1mprov1ng local public agency employer-employee relations, the new activities do

" result i in an increase in the actual level of services provided by the local pubhc agency.

Accordmgly, staff finds that the activities mandated by test claim statutes and regulatwns

constitute a “new program or higher level of service” on local agencies within the meaning of
article XIII B, section 6

Issue 3: Do the activities mandated by the test clalm statutes and regulations
impose “costs mandated by the state” within the meaning of article XIII B,
section 6 of the California Constitution and Government Code section
175147

For the mandated activities to impose a reimbursable, state-mandated program, two additional
elements must be satisfied. First, the activities must impose costs mandated by the state
pursuant to Government Code section 17514. Second, the statutory exceptions to
re1mbursement listed in Government Code section 17556 cannot apply.

Government Code section 17514 defines “costs mandated by the state™ as any increased cost a
local agency is required to incur as a result of a statute that mandates a new program or higher

6 Government Code section 3500, subdivision (b).

67 County of Los. Angeles v. Commission on State Mandates (2003) 110 Cal.App.4™ 1 176,

citing Carmel Valley Frre Protection -District v. State of Calzforma (1987) 190 Cal.App. 3d
521, 541.

68 C‘oum:y of Los Ange!es, supra, 32 Cal. App 4“' 805, 819.
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level of service.. The claimant alleged in the test claim that the costs for activities necessary to
comply with the test claim statutes and regulations are “well in excess of $200 per ye_ar.”69

Thus, there is evidence in the record, signed under penalty of perjury, that there are increased
costs as a result of the test claim statutes and regulations.

Furthermore, for the reasons stated below, staff finds that none of the statutory exceptions to

reimbursement listed in Government Code section 17556 are applicable. Government Code
section 17556 states that:

The commission shall not find costs mandated by the state, as defined in
Section 17514, in any claim submitted by a local agency ..., if, aftera
hearing, the commission finds that:

(e) The statute, executive order, or an appropriation in a Budget Act or other
bill provides for offsetting savings to local agencies ... that result in no net
costs to the local agencies ..., or includes additional revenue that was
specifically intended to fund the costs of the state mandate in an amount

. sufficient to fund the cost of the state mandate.

The Department of Finance asserts that the test claim statutes provide for offsetting savings to
local agencies since the provisions shift local employers from a process wherein they rely on
the court system to litigate unfair labor practice charges to a process where they would rely on
PERB for those types of decisions; thus, the costs that the employers would incur through the
process with PERB would have been incurred if the unfair labor practice claims were still .

~ being litigated in the court system. Additionally, to the extent that PERB settles claims before
they ever reach a courtroom, the provisions would result in savings to the public agencies.

Claimant contends, however, that there is no merit to the Department’s statement that PERB
settling claims before they ever reach a courtroom would result in savings to the public
agencies, because this conjecture disregards the fact that a union facing the prospect of formal,
more costly court proceedings could just as likely be a more compelling inducement for
settling claims. Moreover, under PERB’s regulations, settiement conferences occur only after
the agency participates in the investigative process and responds to the unfair practice charge.

In response, the Departmerit asserts that the PERB administrative process truncates the
claimant’s participation and provides operational savings through a faster adjudication,
whereas, in comparison, a court process could take years to finalize. Since the claimant has
not provided any statistical, fiscal, or numerical data showing case cost trends evidencing
otherwise, the Department’s position regarding offsetting savings continues to have merit.

The legislative history indicates that one factor in adopting the test claim statutes was the fact
that, at the time, MMBA had no effective enforcement procedures except for time-consuming

69 At the time the test claim was filed, Government Code section 17564, subdivision (a), stated
that the no test claim or reimbursement claim shall be made unless the claim exceeds $200.
That section was subsequently modified in Statutes 2002, chapter 1124, to increase the
minimum to $1,000. If this test claim is approved, any reimbursement claims must exceed
$1,000. : '
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: " and expensive court action.” The proponents of the bill argued that “[o]ne of the basic
. principles of an effective collective bargaining law should be to provide for enforcement by an
administrative agency with ex _Rertise in labor relations,” and the appropriate role for courts is
10 serve as an appellate body.” Thus, there could be savings using the PERB process.

However, other than the above-noted speculations, there is no evidence in the record to support
the notion that “[t]he statute, executive order, or an appropriation in a Budget Act or other bill
provides for offsetting savings to local agencies ... that result in no net costs to the local ,
agencies ..., or includes additional revenue that was specifically intended to fund the costs of
the state mandate in an amount sufficient to fund the cost of the state mandate.”

As a final matter, any cost savings must be analyzed in light of Government Code section
17517.5, which states that “*[c]ost savings authorized by the state’ means any decreased costs
 that a local agency ... realizes as a result of any statute enacted or any executive order adopted
that permits or requires the discontinuance of or a reduction in the level of serviceofan - -
existing program that was mandated before January 1, 1975.” Here, although MMBA disputes
were resolved in the courts prior to 1975, there was no state-mandated activity regarding court

resolution prior to 1975. Thus; staff finds Government Code section 17517.5 is inapplicable
for thls analysis.

Accordmgly, staff finds that the activities mandated by the test claim statutes and regulanons,
as set forth above, impose “costs mandated by the state” within the meaning of article XIII B,
section 6 of the California Constitution and Government Code section 17514.

Conclusion

. - Staff finds that the test claim statutes and regulations impose a reimbursable state-mandated
: program ori local agencies within the meaning of article XIII B, section 6 of the Cal:fonua
Constitution, and Government Code section 17514, for the following activities:

- 1. Deduct from employees’ wages the payment of dues or service fees required pursuant
~ to an agency shop arrangement that was established. under subdivision (b) of
Government Code section 3502.5, and transmit such fees to the employee organization. .
(Gov. Code § 3508.5, subd. (b))

2. Receive from the employee any proof of in lieu fee payments made to charitable
organizations required pursuant to an agency shop arrangement that was established
under subdivision (b) of Government Code section 3502.5. (Gov. Code § 3502.5,
subd. (c))

3. Follow PERB procedures in responding to charges filed with PERB, by an entity other
than the local public agency employer, concerning an unfair labor practice, a unit .
determination, representation by an employee organization, recognition of an employee
organization, or an election. Mandated activities are:

a. procedures for filing documents or extensions for filing documents with PERB
(Cal. Code Regs., tit.8, §§ 32132, 32135 (Register 2001, No. 49));

7 Senate Bill 739, Bill Analysis, Assembly Committee on Appropriations, August 9, 2000,
hearing, page 2.
. " Ibid.
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b. proof of service (Cal. Code Regs,, tit. 8, § 32140 (Register 2001, No. 49));

‘c. tesponding to subpoenas and investigative subpoenas (Cal Code Regs., tit. 8,
§§ 32149, 32150 (Register 2001, No. 49));

d. conducting deposmons (Cal. Code Regs., tit. 8, § 32160 (Register 2001, No. 49));

e. participating in hearings and responding as required by PERB agent, PERB
Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8,
§§ 32168, 32170, 32175, 32176, 32180, 322085, 32206, 32207, 32209, 32210,
32212, 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010,
60030, 60050, and 60070 (Register 2001, No. 49)); and

f. filing and responding to written motions in the course of the heéring (Cal. Code
Regs., tit. 8, § 32190 (Register 2001, No. 49)).

The City of Los Angeles, the County of Los Angeles, and | peace officers as defined in Penal
Code section 830.1 are not subject to PERB jUIlSdlctan Any other statute, regulation or
executive order that is not addressed above does not constitute a reimbursable state-mandated
program pursuant to article XIII B, section 6 of the California Constitution or Government
-Code section 17514.

'Recommendatlon

Staff recommends the Commission adopt this analys1s and pamally approve the test claim.

2 Government. Code sections 3509, subdivision (d), and 3511.
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EXHIBIT A
State of California

OMMISSION ON STATE MANDATES ' . For Official use unty
980 Ninth Street, Suite 300 ' : T
Sacramento, CA 95814 1 RECEIVED
(916) 323-3562 : . :
csM 1 291) . AUG 0 1 2082

COMMISSION ON
.o STATE MANDATES
TEST CLAIM FORM '
Clalm No. QI—TC -"30

Local Agency or Schoal District Submitting Glaim

City of Sacramento and County of Sacramento

~ "Contact Person ' - . Telephone No.
Allan P. Burdick/Pamela A: Stone (MAXIMUS INC ) A o (916 ) 485-8102
_ A _ Fax (916) 485-0111
Address ’ . . -
4320 Auburn Blvd., Sulte 2000
. Sacramento, CA 95841

.Flspresentaﬁve Organization to be Notified

Callfornla State Assoclation of Countles and League of California Cities

This test claim alleges the existence of a reimbursable state mandated program within the meaning of section 17514 of
the Government Code and sectlon 6, article XHIB of the Califomia Constitution, This test clalm is filed pursuant to sectlon
17561(a) of the Governmeant Code.

Identify epacific saction(s) of the chaptered bill or executive ordar alieged to oontaln a mandate, Includlng the particular
statutory code section(s) within the chaptared bIII, if applicabls.

Chapter 901, Statutes of 2000, Title B Callfornia Code of Regulatlons, Sectlons 31001-61630

i

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING HEQUIHEMENTS FOFI COMPLETING ATEST CLAIMON THE

REVERSE SIDE.
Name and Tile of Autherized Hepresentatlve C » Telaphone No.
Schutten, 91 6) 874-5878
ﬂ-b,mg
Signature of Autho ate _




State of California | - o .
COMMISSION ON STATE MANDATES

- 980 Ninth Strest, Sulte 300
Sacramento, CA 95814
(918) 323-3562
CSM1(291)

TEST CLAIM FORM

Local Agency or School District Submitting Clalm

City of Sacramento and County of Sacramento

Contact Person
Allan P, BurdickIPamela A Stone (MAXIMUS INC.) .

Address

4320 Auburn Bivd., Suite 2000
Sacramento, CA 95841

Representative Organization to be Notified

Callfornia State Association of Countles and League of California Citles

This test clalm allegas the exlstance of a reimbursable state mandatad program within the maaning of section 17514 of

the Government Code and section 8, article XIIIB of the Callfornia Constitution. This test claim is filed pursuant to Bection
17551(a) of the Govemmsnt Coda

ldentify specific section(s) of tha chaptarad bill or exacutive order allaged to contain a mandate Inc!uding the particular
statutory code section(s) within the chaptarad bill, if applicabls.

Chapter 801, Statutes of 2000, Title 8, California Code of Regulations, Sections 31001-61830

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE
REVERSE SIDE.

Name and Titie of Autherized Representative

Signature of Authorized Representativa

&

102




For Official Use Only

Clalm No,

Telaphonea No.

(916 ) 485-8102
Fax (916) 485-0111

Telaphone No.

® -
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BEFORE THE _
COMMISSION ON STATE MANDATES -

Test Claim of:
City of Sacramento
And .
County of Sacramento

Locsl Government Employment Relations

Chapter 901, Statutes of 2000
. (8.B.739) '
Title 8, California Code of Regulations, Sections 31001-61630

STA OF THE CLAIM

A.  MANDATE SUMMARY

. The passage of Chapter 901, Statutes of 2000, 'substantia-ally changed the face of labor .

relations between : public employee unions and local government in the State of
California.

Prior to the passage of the test claim legislation, public employee labor relations had been
governed by the Meyers-Millias-Brown Act (hereinafter “MMBA™) since 1968.! Labor
chsputes. strikes and litigation had been relatively infrequent, but the public employee
unions had sought an environment more closely allied to their pgoals and objectlves
These efforts resulted in the passage of Chapter 901, Statutes of 2000.

The test claim legislation modifies the existing labor relations environment in two
primary areas, being: 1) agency shop, and 2) preemption of local administration of labor

relations by expanding the _]unsdlctlon of the Public Emp]oyment Relations Board
(hereinafter ‘PERB”)

Apgency Shop .

Prior to January 2, 2001, an agency shop® agreement could be négotiated between a local
- public agency and a recognized public employee organization. This type of “union

! Government Code, Secnons 3500 et seq.

% An agency shop agreement is one which requires an employee, as a condition of continued employmem,
to either join the recognized employee organization, or to pay the organization a service fee in an amount
not to exceed the standard initiation fee, periodic dues and general assessments This requirement under
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security” agreement had been a major bargaining goal for most unions in their
negotiations with the employer. - An agency shop arrangement was part of the
negotiations leading ‘to the labor agreement specifying the terms and condmons of
employment. _

The signiﬁcance of the. test claim legislation is that Government Code, Section 3502.5
was amended to authorize an agency shop without it being part of such a negotiated
agreement. Instead, the test claim legislation provides for a signed petition by a minority
~ of 30% of the employees within the bargaining unit. After the submission of the petition,
an election will be held. If 50% or more of those voting vote in favor of the agency shop,
it will be implemented. Thus, a majority of those within the bargaining unit do not have
to be in favor of the agency shop for it to be implemented. The test claim legislation
further provides that a petition can be filed after only 30 days of “negotiating” the issue,

The result of this provision is that meaningful labor negotiations over the issue of agency -
shop are much less likely. Previously, when agency shop agreements were negotiated, an
agency invariably obtained “tradeoffs” for its agreement. With this provision, such
“tradeoffs” are much less likely as there is no incentive for the unions to agree to
concessions. Rather, unions can Just wait until another time, “negotiate™ for 30 days, and
~ then have an election. :

Another important aspect pertains to the duration of the agency shop provision. This
legislation provides that unless the agency shop is rescinded according to the MMBA by
a majority of all unit employees, the agency shop provision lasts as long as the employee
organization is the recognized bargaining representative, This change is significant, as
under both private and public sector employment relations, the agency shop is an

' + outgrowth of the collective bargaining process and a ?eement, and lasts only as long as

-, the collcctlvc bargaining agreement remains in effect.

Bxpansion of the Jurisdiction of the PERB

This is the most significant change wrought by the enactment of Chapter 901, Statutes of
2000. -

Prior to the enactment of the test claim legislation, labor-management relations for local
agency employers was governed by the MMBA, which was administered by each local
agency in accordance with its own rules and regulatlons, subject to statutory standards
and judicial enforcement.

With the passage of the test claim legislation, PERB is IlOW'VESthjZWith authority over
local agencies, much like the National Labor Relations Board has over private entities.

pnor law exlsted fora penod not to exceed the duration of the agrezment, or t.hree years from the effectwe
datc of the agreement, whichever first occurred.

3 See, for example, Chemical Workers Local 112 (Amencan Cyanamid Co.) (1978) 237 NLRB 864 99
LRRM 1152; Local No. 25, In:’! Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers of
America (Tech Weld Corp.) (1975) 220 NLRB 76, 90 LRRM 1193,

1
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Thus, the PERB was granted jurisdiction to administer and resolve disputes regarding
-i":_batrgaining unit and representation matters, as well as unfair labor pracnces, including any

e -alléged vidlations of the MMBA.

Prior to the test claim legis]ation, the PERB had jurisdiction over three col]éctive

-2 ‘bargaining statutes, being: 1) the Education Employment Relations Act of 1976 (EERA)*

- which established collective bargaining in California’s K-12 public schools and
community colleges; 2) the State Employer-Employee Relations Act of 1978 (SEERA or
the Dills Act)’ which established collective bargaining for State government emp]oyees,
~and 3) the Higher Education Employer-Employee Relations Act of 1979 (HEERA)®
which established collective bargaining rights to the California State University and
University of California systems, as well as the Hastings College of Law.

The PERB board is composed of five members appointed by the Governor, and subject to

confirmation by the State Senate. Each board member is appointed to a five year term,
with the term of one member expiring at the end of each calendar year. In addition to the
responsibility of administering the three statutes listed above, the Board also ‘acts as an
appellate body to hear challenges to proposed decisions issued by its staff Decnsmns of
the Board itself may be appealed under certain circumstances, to the courts.’

The primary function of the PERB staff involves the evaluation and adjudication of
unfair practice charges and the administration of the statutory process through which
public employees select employee orgamzatlons for representation in their labor relatxons
with their employers.

The PERB was granted authority in the test claim legislation to hold hearings, subpoena

witniesses, administer oaths, take testimony and depositions, issue subpoenas duces tecum

for the production of documents and records of employers or employee organizations,
conduct investigations, and bring actions in court.

.In order to exercise its jurisdiction, the PERB enacted reéulations in October of 20013,

- These regulations set forth the procedure and practice of the PERB as it relates to-the test '

claim legislation. Such requirements are incorporated into the test claim.

Unfair Labor Practice Claims

The test claim legislation defines an unfair labor practice as “a complaint alleging any
violation of this chapter or of any rules and regulations adopted by the public-agency

* Government Code, Sections 3540 et seq.
3 Government Code, Sections 3512 et seq.
¢ Government Code, Sections 3560 ef seg.
7 The three statutes which the PERB previously administered prior to the test claim legislation, specified
that appeal was to the Court of Appeals. However, the test claim legislation does not specify appeal rights
nor the appropriate forum for appeals. It is probable that litigation will be necessary to resolve the issue
under the test claim legislation as to whether recourse must be had first to the superior court or directly to
the appellate court.

¥ Amendments to Title 8, California Code of Regulatmns. Sections 31001 through 61630.
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pursuant to Section 3507”, Thus, the test claim legislation grants a virtually unlimited
scope of issues that can constitute an unfair labor practice..- While under the other three
statutes administered by the PERB only designated conduct can constitute an unfair labor
practice, the new language makes virtually any claimed violation of the MMBA the
sub_]ect of an unfair labor practice complaint.

Additionally, unlike the other statutes administered by PERB, SB 739 contains no statute
of limitations. Thus, while there iz a six month statute of limitations under the EERA’,

-the lack of a statute of limitations will necessitate local agencies respondmg to stale
claims. :

The regulations of the PERB as adopted, set forth the procedures of unfair labor practice
proceedings. The steps include the filing of the charge, Statements of Positions, Issuance
of Complaint, Answer, Informal Settlement Conference, Formal Hearing, Appeal to the
Board, and Appeal to Court.

A charge is filed in any reg:ona] office, allegmg that an unfair pract1ce has been
committed. The chatge is a simple filing, signed under penalty of perjury, and provides a
. statement of the facts and conduct alieged to constitute the unfair practice. There are no
filing fees for the filing of these complaints, unhke the commencement of an action in

. court.

After a charge is filed, the Board’s agent engages in an exchange of information, and
makes inquiries to determine whether he or she believes there has been an unfair labor
practice. Typically, the responding party is requested to provide a statement of position o
the charge for consideration by the PERB in determining whether a complaint should
issue. During this part of the process, the charge can be dismissed, withdrawn, amended,
“or a complaint issued.. :

The Board will issue a complaint if the allegations are sufficient to establish a prima facie
case.. Unlike prosecutorial agencies such as the Department of Fair Employment and
Housing or the Equal Employment Opportunities Commission, the Board agent typically
makes no determination regarding the merits of a factual claim, Thus, if the facts-are in
contention, typically a complaint will issue.

After a complaint is issued by the PERB, the respondent typically has twenty (20) days to

respond by the filing of an Answer. An informal conference is held to clarify the issues
~ and explore the possibility of a voluntary settlement. If the informal conference does not
result in a settlement, the matter goes to a hearing. The hearing is a full evidentiary -
_heanng before an Administrative Law Judge (hereinafter “AIJ‘) which results in the
provision of a written decision.

The ALJ who conducts the hedring typlcally has the power to:
e Inquire fully into all issues
e Authorize the taking of depositions

% See Government Code, Sections 3541.5, 3541.5(a) and 3563.2(&).
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Issue subpoenas _

Regulate the course and conduct of the hearing
Hold settlement conferences

Take evidence and rule on its adrmss:blhty
Examine witnesses

Authorize the submission of briefs
‘Hear oral argument

As with other administrative hearings, strict compliance with the technical rules of
evidence is not required. The charging party has the burden of proof by a preponderance
of the evidence in order to prevail. Briefs are typically filed and the proposed decision is
then submitted to the parties for review, Either party may appeal the ALY’s decision to
the full PERB. The Board acts like an appellate court. Then the Board issues its opuuon
The Board's opinion may then be appcaled to the courts.'

This is to be contrasted with the prior state of the. law regarding enforcement of the
MMBA. Previously, the aggrieved party would file a petition for writ of mandate with
the superior court. The matter would be briefed, oral argument had, and a decision issued
by the superior court, which could, in turn, be appealed. The nature and extent of the

filings were more substantial, and would call for an attorney to present the matter to
court.

The net effect of the change in legislation will be to encourage filings for alleged
* violations of unfair labor practices. First of all, the impediment of having to obtain
counsel for the bargaining unit is removed, as is its expense. Secondly, the requirements
for filing an unfair labor practice charge is much less onerous or technical, which
eliminates another impediment to the filing of such charges. As a result of charges being
filed with the regional office of the PERB, those public agencies located in areas where
there is no regional office, will have to incur transportation, lodging and food costs,
rather than appearing in the local superior court. '

Additionally, local governmental agencies will have to comply with a new administrative
process prior to having matters resolved in court. Thus, the steps, requirements, and costs
for resolving disputes have been substantially increased.

Representation Proceedings

The test claim legislation provides that “[u[nit “determinations and representation
elections shall be determined in accordance with the rules adopted by a public agency in
accordance with this chapter.” The reference to chapter is to the MMBA. While this
language appears to grant deference to agency rules in representation proceedings, there
is sufficient ambiguity in the context of the legislation’s unfair practice provisions that
challenges are likely to focus on both the rules of the agency as well as the application of

1® Plense see discussion supra regardiﬁg issue as to which court the appeal should be mede.
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the rules. The extent of the jurisdiction of the PERB to preempt local rules is unclear and
will no doubt be the subject of litigation. -

Local Agency Costs -

There are substantial activities and costs which will be undertaken by local govemment
to comply with this legislation, including:

Engage in separate agency shop negotiations for up to 30 days, Government
Code, Sectlon 3502.5(b); Title 8, California Code of chulat:ons Section
32990(a)(e)"'.

Process agency shop petitions, Government Code, Section 3502 3(b); see also
official website of the California Department of Industrial Relations, State
Mediation & Conciliation Service pertaining to SB 739 agency shop elections, at
222 dir.ca.gov/csmcs/ase-sb739. html.

Participate in meetings with petitioning union to discuss jointly selecting a neutral.
person or entity to conduct the agency shop election, Government Code, Section
3502.5(b); see also official website of the California Department of Industrial
Relations, State Mediation & Conciliation Service pertaining to SB 739 agency
shop elections, at 222.dir.ca.gov/csmcs/ase-sb739.html.

Participate in meetings with such person or entity, or the State Conciliation
Service, hereinafter the “Election Supervisor”, and the petitioning union, and -
endeavor to reach an agreement, Government Code, Section 3502.5(b); see also

_ official website of the California Department of Industrial Relations, State

Mediation & Conciliation Service pertaining to SB 739 agency shop elections, at
222 dir.ca. govlcsmcs.’ase-sb739 html.

Compile and provide the Election Supervisor the necessary unit employee
information to verify the 30% showing of interest, Government Code, Section
3502.5(b); see also official website of the California Department of Industrial
Relations, State Mediation & Conciliation Service pertaining to SB 739 agency
shop elections, at 222.dir.ca.gov/csmcs/ase-sb739.html,

Post and distribute notices of election, Government Code, Section 3502 5(b); see
also official website of the California Department of Industrial Relations, State
Mediation & Conciliation.Service pertaining to SB 739 agency shop elections, at
222 dir.ca.gov/cesmcs/ase-sb739.html.

Compile and provide appropriate payroll records for the Election Supervisor,
Government Code, Section 3502.5(b); see also official website of the California
Department of Industrial Relations, State Mediation & Conciliation Service '
pertaining to SB 739 agency shop elections, at 222.dir.ca. govicsmcs!ase—
sb739.html.

Make available employees to serve as voting place observers, Government Code,
Section 3502.5(b); see also official website of the California Department of
Industrial Relations, State Mediation & Conciliation Service pertaining to SB 739
agency shop elections, at 222.dir.ca.gov/csmcs/ase-sb739.html.

' Hereinafter, all regulations will be referred to as “PERB Reg".
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¢ Staff, prepare for, and represent the agency in ‘administrative or court proceedings
regarding disputes as to management supemsory and confidential designations
(which are excluded from agency shop arrangéments), Government Code, Section
3502.5(b)(e), and procedures of the State Mediation & Conciliation Service. ’

» Staff to institute and administer procedures for agency fee deductions and
transmittal to union, Government Code, Sections 3502.5(b) and 3508.5(b)(c).

 Institute and administer procedures and documentation for in lieu fee payments of

- conscientious objectors, and transmittal to appropriate charities, Government
Code, Section 3502.5(b)(c). :

. Negot:ate with the union concerning the above two procedures, and represent the
agency in the event of Public Employment Relations Board intervention regarding -
disputes, Government Code, Section 3502.5(b).

Process agency shop rescission petitions, Government Code, Section 3502. S(d)
Participation in PERB’s rulemaking process relating to implementation of its
jurisdiction under the within test claim legislation, Govemment Code, Section
3509(a)(b)(c). See also the official website of the PERB (www.perb.ca.gov),
which containg the Final Statement of Reasons on the proposed regulations, which
also references statements made on behalf of the League of California Cities,
California State Association of Counties and others as provided for under the
Administrative Procedures Act. '

e Develop and provide training in PERB’s rules, procedures and decmmns for
agency supervisory and management personnel and attomeys

e Respond to appeals made to the PERB of agency actions regarding unit issues,
representation matters, recognition, elections and unfair practice determinations,
Government Code, Section 3509(b)(c), PERB Regs 60000 and 60010.

e Responding to, or the filing of, Unfair Labor Practice charges, Government Code,
Section 3509(b), PERB Regs 32450, 32455, 32602, 32603, 32615, 32620, 32621,
32625, 32644, 32646, 32647, and 32661.

s Participating in PERB's investigation of charges PERB Regs 32149 32162
32980, and 60010.

o Participating in PERB’s procedures, including but not limited to conferences

- settlement conferences, and heanngs PERB Regs 32165 through 32230, 32650
and 60030.

o Preparation for hearings before PERB Administrative Law Judges (heremafter
“ALY's") including, but not limited to the preparation of briefs, documentation,
exhibits, witnesses and expert witnesses, PERB Regs 32150, 32160 32164,
32165, 32190, 32205, 32210, 32212, 32647, and 60040. .

e Presenting the agency’s case before the PERB's ALJs, including expert witness .

- fees, increased overtime costs for employee witnesses, closing brief, costs of
transcripts and travel expenses, PERB Regs 32170, 32175, 32176, 32178, 32180,
- 32190, 32206, 32648, 32649, 32207, 32209, 32230, 32680, 60041 and 60050.

12 The Commission on State Mandates typically aflows training of individuals charged with implementing a .
new mandate process.
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o Representation at proceedmgs that appeal ALJ decisions to the Board itself, -
including attendant travel expenses, PERB Regs 32200, 32300, 32310, 32315,
32320, 32360, 32370, 32375, 32410, 32635, and 60035.

. Preparation and representation at-appeals of final PERB decisions to supenor and
appellate courts, PERB Reg 32500..

» Preparing for and representauon in superior and appellate court proceedmgs
regarding litigation over the test cldim leglslatton ] amblgmty and scope, as well
as the parameters of the Junsdlctlon of the PERB

B. LEGISLATIVE HISTORY PRIOR TO 19‘75

There was no requlrement prior to 1975, nor in any of the intervening years, unti] the

passage of Chapter 901, Statutes of 2000, place local govemment employee relations
under the jurisdiction of the PERB.

. C. . SPECIFIC' STATUTORY SECTIONS THAT CONTAIN TI-IE MANDATBD

ACTIVITIES

- As.related above, the mandated activities are contained in the Govemment Code,

Sections 3500, 3501, 3502.5, 3507.1, 3508.5, 3510, 3511 and Tltle 8, California Code of

- Regulations, Sections 31001 to 61630, inclusive.

D.  COSTESTIMATES

~ The activities necessary to comply with the mandated activities cost well in excess of
- $200.00 per year, and involve the department, negotiators, attorneys and other, personnel
" in the employ of or contracted by the governmental entlty '

B REIMBURSABLE COSTS MANDATED BY THE STATE

The costs incurred by the both-the City of Sacramento and the County of Sacramento as a
result of the statute which ig the subject of the test claim are all reimbursable costs as
such costs are “costs mandated by the State™ under Article XIII B (6) of the California

. Constitution, and Section 17500 et seq. of the Government Code. Section 17514 of the

Government Code defines “costs mandated by the state”, and spec1ﬁes the following
three requirements:

1. There are “increased costs which a local agency is required to incur after July 1,
1980.” -
2, -The costs are incurred “as a result of any statute enacted on or after .Tanuary 1,
' 1975."

13 Again, sec the official PERB website regarding issues which have been discussed in connection with the
rulemaking procedure, defining some of the matters which will need litigation for clarification. -
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3. The costs are the result of “a new program or higher level of service of an existing

program within the meaning of Section 6 of Article XIIIB: of ‘the Ca.hfonua
Consututlon ?

All three of the above requirements for finding costs mandated by the State are met as
described prewously herein.

R MANDATE MEETS BOTH SUPREME COURT TESTS |

The mandate created by these three statutes clearly meets both tests that the Supreme
Court in the County of Los Angeles v. State of California (1987) created for determining
what constitutes a reimbursable state mandated local program. Those two tests, which
the Commission on State Mandates relies upon to determine if a reimbursable mandate -
. exists, are the “unique to government” and the “carry out a state policy” tests. Their
application to this test claim is discussed below,

Mandate Is Unique to Local Government

The statutory scheme set forth above imposes a unique
requirement on local government. The terms of the mandate refers
only to local government and its relations to its employees.

Mandate Carries Out a State Poliéy

The state has previously set forth that local government
employment relations is governed by the MMBA. This test claim
legislation creates a new level of requirements, and places local
government in the same position as the state in its bargaining with
local govermnents bargaining units. '

In summary, the City of Sacramento and the County of Sacramento each bel:eves that the -
test claim legislation placing local government employment relations under the
jurisdiction.of the PERB satisfies the constitutional requirements for a mandate.

STATE FUNDING DISCLAIMERS ARE NOT APPLICABLE

There are seven disclaimers specified in Government Code, Section 17556 which could
serve to bar recovery of “costs mandated by the State”, as defined in Government Code,
Section 17556. None of the seven disclaimers apply to tl'us test claim:

1. The claim is submitted by a local agency or school district which requests
legislative authority for that local agency or school district to impleément the

~ Program specified in the statutes, and that statute imposes costs upon the local
-agency or school district requesting the legislative authority. :
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2. The statute or executive order afﬁrmed for the State that whlch had been declared
exlstmg law or regu]atlon by action of the courts. : g

3. The statute or executive order 1mp]emented a federal law or regulatlon and
" resulted in costs mandated by the federal government, unless the statute or
executive order rnandates costs which exceed the mandate in that federal law or -

regulatlon

4. - The local agency or school district has the authority to levy service charges, fees
or assessments sufficient to pay for the mandated program or increased level of
service.

5. The statute or executive order provides for offsetting savings to local agencies or

school districts which result-in no net costs to the local agencies or school
districts, or includes additional revenue that was specifically intended to fund the’
costs of the State mandate in an amount sufficient to fund the cost of the State
mandate.

6. The statute or executive order imposed duties which were expressly 1ncluded ina

ballot measure approved by the voters in a Statewide election.

7. = The statute created a new crime or infraction, eliminated a crime or infraction, or
changed the penalty for a crime or infraction, but only for that portion of the -
statute relating directly to the enforcement of the crime or infraction.

- None of the above disclaimers have any application to the within test claim by the City of

Sacramento and the County of Sacramento

'CONCLUSION

As seen from the foregoing, the enactment of Chapter 901, Statutes of 2000 (S.B. 739)
has subjected local government employment relations under the jurisdiction of the PERB.
The mandated program meets all of the criteria and tests for the Commission on State
Mandates to find a reimbursable state mandated program. None of the so-called
disclaimers or other statutory or constitutional provisions that would relieve the State

- from its constitutional obligation to provide reimbursement have any application to this

claim.

G, CLAIM REQUIREN[ENI‘S

The following elements of this test claun are provided pursuant to Section 1183, Title 2,
of the California Code of Regulations: ' . :

Exhibit1:  Chapter 901, Statutes of 2000 .
Exhibit 2: Title 8, California Code of Regulations, Sections 31001-61630
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CLAI[';/I".(EE‘R"I"-]‘FICA’I'ION
The foregoing facts are. known to me- personally and if so reqmred, I could and would
testify to the statements made herein. I declare under penalty of perjury under the laws of
the State of California that the statements made in this document are true and complete to
the best of my personal knowledge and as to all matters, I belxeve them to be true.

- Executed this 262 day of July, 2002, at Sacramento, Califomia, by:

‘Terry Schutten,%:ounty Execuuve B

County of Sacramento
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" CLAIM CERTIFICATION
The foregoing facts are known to me personally and if so required, I could and would
testify to the staternerits made herein. I declare under penalty of perjury under the laws of
the State of California that the statements made in this document are true and complete to
the best of my personal knowledge and as to all matters, I believe them to be true,

Executed this 21 21" day of July, 2002, at Sacramento, Califoria, by:
N PATL Wty e

City of Sacramento

12
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Senate Bill No. 739

CHAPTER 901

An act to amend Sections 3500, 3501, 3502.5, and 3508.5 of, to
amend, renumber, and edd Section 3509 of, to amend and remumber
Section 3510 of, to add Section 3511 to, and to repeal and add Section
3507. 1 of, the Government Code, relating to public émployment. :

[Approved by Governor Septomber 28, 2000, Filad
wlﬁSewm:yomeSepmnber!Q,!Oﬂﬂ]

. LBGISLATTVE COUNSEL'S DIGRST

SB 739, Solis. Local public employees: agency shop arranigement
and the Public Employment Relations Board. :

{I) Under the Meyers-Milias-Brown Act, an agency shop
agreement may be negotisted between a8 pubhc agency and 8
recognized public employee organization, '

This bill would additionally authorize an agency- shup srrangement
without a negotiated sgreement upon a signed petition by 30% of the
employees in- the ‘applicable bargeining unit -requesting an egency’
shop agreement . and majority approval of the employees voting in a
gecret ballot election on the ‘issue. The bill would provide that the
petition may be filed only after good faith negotiations, not to exceed -
30 days, havetakcnplacebetwcentheparﬂesmmeﬁ‘uﬁmrmh'-
an apgreement. The bill would require the Division of- Conciliation of
the Department of Industriel Rslations to conduct an .election “that
may not be held more frequently than once a' year, if the parties
canmot egree within a prescribed time period on the selection of a
neutral person or entity to conduct the election, -

(2) Enstmg lew establishes the Public - Employment Rslations -
Board in state government as .a mesns of resolving disputes end
enforcing the statutory duties and rights of employers and.’employees
under the Educationa]l Employment Relations-- Act, the Higher
ﬂucauon Employer-Employes Relations Act. and the Raiph C. Dtlls"

~ This bill would axpand the jurisdiction of thn Public Employmcntv
Relations Board to include resolving disputes' and enforcing the -
statutory duties and. rights of employers apd employees  under the’
Meyers-Milias-Brown Act and would specifically -include resolving
disputes. alieging violation of rules and régulations - adopted by -a-
public agency, other than the County of Los:Angeles and the City of
TLos Apgeles, - pursuant to the Meyers-hﬂhas—ﬂrown -Act thet: are
consistent with the act concerning*" unmit: : :determinations;
representations, recognition, and elections. The bill. would - provide
that implementation of this provision is subject to the appropriation
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of funds for this purpose in the annual Budget Act and that the
provision becomes operative on July 1, 2001.

' (3) Existing law provides that-in the sbsence of local procedures
for resolving disputes on the eppropristeness of a unmit of
representation, upon the request of any of the parties, the dispute is
to be submitted to the Division of Conciliation of the Department of
Industrial Relations.

This bill would require dny dispute under rules adopted by a public
agency on the appropriateness of a umit, exchisive or majority
representation, and election procedures, upon request of a party, to
be submitted to the board for resolution. The board would make its
deterrninations based on the ruies edepted by the public agency.

.(4) The act specifies that nothing in its provisions affects the rights
of a public employes to authorize a dues deduction from his or her

. salary or wages pursuant to specified provisions of law. -

This bill would additionally require a public employer to deduct
the payment of dues or servics fees to a recognized employes
organizetion as required by an agency shop arangement between
the recognized employes organization and the public employer. It
. would also provide that agency fee obligations shall contimue in effect
as long as the cmployee organization i the recognized bargaining
representative, notwithstanding the expiration of &ny agreement
between the public employer and the recognized employee
organization. L o

(5) The provisions of this bill would not apply to any recognized
employes organization representing peace officers, as defined in =
specified provision of existing law. ) oL -

The people of the State of California do enact as follows:

SECTION 1. Section 3500 of the Government Code is amended
to read: : .
3500. () It is the purpose of this chapter to promots full

communication’ between public employers and their employees . by

providing -a reasonable method of resolving disputes regarding
wages, hours, snd other terms and conditions of employment
between public employers snd public employee organizationa. It is

also the purpose of this chaspter to promote the improvement of
personne! management and employer-employes reletions within the
various public agencies in the State of Californie by providing a
uniform basis for recognizing the right of public eroployees to join
orgenizations of their own choice and be represemted by those
organizationa in their employment relationships, with public
. agencies. Nothing contained hersin shall bs deemed to supersede the
provisions of existing state law end the charters; ordinances, and niles
of local public agencies that establish and regulate 8 merit or civil -
service system or which provide for other methods of administering
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employer-employee relations nor is it intended that this chapter be
binding upon those public agencies that provide procedures for the
administration of employer-employee relations in accordance with
the provisions of this chapter This chapter is intended, instead, to
strengthen merit, civil service and other methods of administering
employer-employee relations through the establishment of uniform

and orderly methods of communication between employees and the

public agencies by which they are employed. . i

(b) The Legisloture finds and declares that the dutice eand -
responsibilities of local agency employer representatives under this
chapter arc substantially similar to the duties and responsibilities
required  under  existing  collective  bargaining  enforcement
. procedures end therefore the costs incurred by the local agency
employer  representatives in  performing  those - duties  and
. responsibilities under this- chapter are not retmbursnble ag

state-mandated costs.

SEC. 2. Section 3501 of the Government Code is amended to
read:

3501. Asused in this chapter;

(a) “Employee organization” imeans any organization which
includes employess of a public agedacy snd which has as one of its
primary purposes representing those employees in their relations
with that public agency.

(b) “Recognized employee orgenization” means an employee
orgenization which hes been formslly acknowledged by the public
. Bgency as an employee orgamzanon that represents employees of the
public agency. _

" (o) Except as otherwise provided in this subdivision, *‘public
agency’” means every governmenta] subdivision, every district,
every public and quasi-public corporation, every public agency end
public service corporation and every town, city, county, city ‘and
county and municipal corporation, whether incorporated or not and
whether chartered or not. As used in this chapter, “public agency™
does not mean a school district or a county board of education or a
county superintendent of schools or ‘a2 personnel commission in a
-school district having a merit system as provided in Chapter 5
(commencing with Section 45100) of Part 25 and Chapter 4
(commencing with Section 88000) of Part 51 of the Education Code
or the State of California.

(d) “Public employee™ means any person employed by any publm '
agency, including umplnyees of the fire depariments pnd fire
services of counties, cities, cities and counties, districts, and other
political subdivisions of the state, excepting those persons elected by
populer vote or appointed to office by the Governor of this state. : '

{e) “Mediation" means effort by an impartial third party to assist
"in reconciling a dispute regarding- weges, hours and other terms and
conditions of employment “between representatives of the publio
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_dgency and the recognized employes organization or recogmmd
employea organizations through ‘interpretation,  suggestion and
advice.

{f) “Board” means the Public Employment Relations Board
established pursuant to Section 3541,
ma%‘EC 3, BSection 3502.5 of the Govemment Coda fa. amended to

3502.5, (8) Notwithstanding Section 3502 or 35026 aor any other
provision of this chapter, or any other law, rule, or mgulanon. an
agency shop agreement may be negotiated between a public agency
end @ recognized public employee organization which has been
recognized as the exchisive or maejority bargaining agent pursuamt to
reagonable rvles end regulations, ordinances, and emactments, in
accordance with this chapter. As used in this -chapfer, “agency shop”
means &N arrangement that requires an employee, a8 a condition of
continned empioyment, either to join the recognized employes
organization, or to pay the organization 8 service fee in an amount
not to exoeed the standard initiation fee, penodm dues, and general
assessments of the orgenization,

{b) In addition to the procedure prescribed in mubdivision (a), an
egency shop errangement between ‘the public sgency and a
recognized employee organization that has been recognized as the
exclusive or majority bargaining agent shall be placed in effect,
without a negotinted agreement, upon (1) a signed petition of 30
percent of the employees in the applicable bargaining nit
requesting an agency shop agresment and an election to implement
an agency fee arrangement, and (2) the epproval of a majority of
employees who cast ballots and vote in 8 secret ballot election in favor
of the egency shop agreement, The petition may only be filed after.
good faith negonanons, not to exceed 30 days, have taken place
between the parties in an effort to reach agreement. An election that
maynotbehuldmmﬁ‘equenﬂyﬂmnoncenyuarshallbeconducted
by the Division of Conciliation of the Department of Industrial
Relmons in the event that the public agency and the recogmized
employee organization camnot agree within 10 days from the fling
of the petition to select jointly 2 neutral person or entity to conduct
the election. In the event of an agemcy fee arrangement outside of an
agresment that is in effect, the recognized employes organization
shall indenmify and hold the public agency harmless against any
liability arising fmm any claims, demands, or other action relating to,
the public agency’s compliance with the agency fee obligation.

{c) Any employee who is & member of a bona fide raligion. body,
or sect that has hlsmncally keld conscientious objections to joining or
financially supporting public employee organizations shall not be
required to  join or finemcially support any public employes
orga.mzannn 88 a condition of ‘employment. The employee may be
required, in liev of penodxc dues, initiation fees, or agency shop fees,
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to pay sums equal to the dues, initiation fees, or agency shop fees to s

a nooreligious, nonlabor chariteble fund exempt from tazation wunder

Section - 501(c)(3) of the Intemal Revenue Code, chosen by the

ernployes from -a list of at least three of these.funds, designated in & -0 |
memorandum of understanding between the public egency and the:.. - ..~ -
public employee organization, or if the memorandum of.-< &

understanding fails to- designate the funds, then to amy szuch fund
chosen by the employee. Proof of the payments ghall bs made on &
monthly besis to the poblic agency as a condition of continued
exemption from the requirement of financial support to the public
employse organization,

(d) An agency shop provision in a memorandum of understanding
that is in effect may be rescinded by a majority vote of all the
employees in the unit covered. by the ' memorandum of

= understanding, provided that: - (1) a request for such a vote is

supported by & petition containing the signatures of af least 30
percent of the employees in the umit; (2) the vote is by secret ballot;
(3) the vote may be taken et eny time during the term of the
memorandum of understanding, bt in po event shall there be more.
than oms vote taken during that term. Notwithstanding the above,
the public agency and the recognized employes organization may
negotiate, and by mutual agreement provide for, an altemative
procedure or procedures regarding a vote on En agency shop
agreement. The procedures in this subdivision are also applicabie to
an" agency Bhup agmement placed in effect -pursuant to subdivision
().

(e) An" agency shop arrangement shall not apply to mmagemsnt,
confidential, or supervisory employees.

43) Ev:ry recognized employee organization thnt has ngreed to ‘an
agency shop provision or is & party to an agency shop arrangement
shell keep en adequate itemized record of its financial transactions -
and shall make available annually, to the public agency with which
the agency shop provision was negotiated, and to the employees who
are members of the organization, within 60 days after the end of its
fiscal year, a detailed written financial report thereof in the form of
8 balance phest-and an operating statement, certified az to accuracy
by it8 president and treasurer or corresponding principal officer, or
by &, certified public accountant. An employee organization required
to file finencial reports under the Labor-Manegemerit Disclosure Act

- of 1959 covering employees governed by this chapter, or required to
file financial reports under Section 3546.5, may satisfy the finencial
reporting tequirement of this section by prowdmg the public agency
with a oapy of the financial reports

SBC. 4. Section 3507.1 of the GnvemmentCoda is repealed.

SEC. 5. Section 3507.1 is added to the Government Code, to read:

3507.1. (a) Unit determinations end ropresentation  elections
shall be determined end processed in accordamce with rules adopted
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by a8 public agency in sccordemce with this chepter. In &
?cpresentaﬁun election, a majority of the votss cast by the employees
in the appropriate bargaining unit shall be required. _

(b) Notwithstanding subdivision (2) and rules adopted by a public
agency pursuant to.Section 3507, a bargaining unit in effect s of the
effective date of this secion shell continue in effect unless changed
under the rules adopted by & public agency pursuant to Section 3507,

S;lEC. 6. BSection 3508.5 of the Government Code is amended to
read: - :

3508.5. (a) Nothing in this chapter shall affect the right of -2
public employee to euthorize a dues or service fees deduction from
his or her salary or weges pursuant to Section ¥157.1, 1157.2, 1157.3,
1157.4, 1157.5, ar 1157.7. - ,

(b) A public employer shall deduct the payment of dues or service
fees to & recognized employse organization as required by an agency
shop amangement between the recognized employee organization
end the public employer. :

{c) Agency fee obligations, including, but not limited to, dues or
agency fee deductions on behalf of a recognized employee
organization, shell conmtinue in effect as long as the employee
organization i3  the  recognized  barguining  representative,
notwithstanding the expiration of any agreement between the public
employer snd the recognized employee organization.

SEC. 7. Section 3509 of the Government Code is amended and’
renumbered to read: ' B

3510, (a) The provisions of this chepter shall be interpreted and -
epplied by the board in a menner consistent with and in accordance
with judicial interpretations of this chapter. .

(t) The enactment of this chapter shall not be construed es
making the provisions of Section 923 of the Labor Code applicable to
public employees. ' .

SEC. 8. Section 3509 is added to the Government Code, to read:

. 3509. (a) The powers and duties of ths board described in
Section 3541.3 shall aiso apply, as appropriate, to this chapter and shall
include the authority as set forth in subdivisions (b) and (¢).

(b) A complaint alleging any violation of this chapter or of any

- rules and regulations adopted by a public agency pursuent to Section
- 3507 shall be processed &s an unfair practice charge by the board. The
initial determination .as to whether the charge of unfair practice is

justified and, if so, the appropriate remedy necessary to effectoate
the purposes of this chapter, shall be a matter within the exclusive

Jjurisdiction of the hoard. The board shall apply and interpret umfair
labor practices consistent with existing judicial interpretations of this
chapter,

{(c) The board shall enforce and apply rules adopted by a public

agency concerning unit determinations, representation, recognition,
and elections. ,
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{d) Notwithstanding‘:..subdivisions- (8) to (¢), inclusive, the
employee teletions - commissions -established by, and in effect for, the
County of Los Angeles and the City of Los Angeles pursuant to
Section 3507 shall have: the power and responsibility to take actions
on recogmtmn. unit determinations, elections, and unfair practices,
and to issue determindtions end orders as the employee relations
commissions deem - necessary, consistent with and pursuant to the
policiés of this chapter.

(¢) This section shall not =apply to employees designated .as
management employees under Section 3507.5. .

() Implementation of this ssction is subject to the appropriation

of funds for this purpose in the ennual Budget Act,

(8) This section shall become operative on Juiy. I, 2001,
SEC. 9. Section 3510 of the Government. Code is m'nended and

. renumbered to read;

3500.5. This chapter shall be known and may be cited as the
“Meyers-Miligs-Brown Act.™ _

SEC. 10. Section 3511 is added to the Government Code, to read;

3511. The changes made to Sections 3501, 3507.1, and 3509 of the

" Government. Code by legislation enacted during the 1999-2000

Regular Session” of -the Legislature shall not apply to persons who are
peace officers as defined in Section 830.1 of the Penal Code.
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CHAPTER 1. PUBLIC EMPLOYMENT RELATIONS BOARD
SUBCHAPTER 1. INTERNAL PROCEDURES

Article 1. Public Meetings

31001, Meetings,

Except 8 permitted by law, the Public Employment Relations Board itself shall deliberate and

take all actions only at public meetings. The Board's pohcy on pubhc meetings shall be available

to the public,

Authority cited: Sections ssmm. 3513(k), 3541.3(g) and'3563(0), Government Code,
Reference: Sections 3509,.3513(h), 3541.3 and 3563, Government Code,
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_ Article 2. Conflict of Interest Code
31100. Qeneral Provisions,

The Political Reform Act, Government Code Sections 81000, et seq., requires state and local -
government agencies to adopt and promulgate conflict of interest codes. The Fair Political
Practices Commission has adopted & regulation, 2 California Code of Regulations Section 18730,
which contains the terms of a standard conflict of interest code, which can be incorporated by .
reference, and which may be amended by the Fair Political Practices Commission to conform to
amendments in the Political Reform Act after public notice and hearings. Therefore, the terms of
2 California Code of Regulations Section 18730 and any amendments to it duly adopted by the
Fair Political Practices Commission, along with the attached Appendix in which officialsand
employees are designated and disclosure categories are set forth, are hereby incorporated by

reference and constitute the conflict of interest code of the Public Employment Relations Board,
except as prowded below. .

Designated employees ghail file statements of economic interests with the agencies who will make
the statements available for public inspection and reproduction. (Gov. Code section 1008). Upon
receipt of the statements of Board Members, the agency shall make and retain a copy and forward
the original of these statements to the Fair Political Practices Commission. Statements for all
other designated e ployees will be maintained by the agency

APPENDIX - | l

Designated Positions - Disclosure Category
Board Members (a) and (b)
Executive Director (a) and (b)
Administrative Officer (2) and (b)
General Counsel ’ (2) and (b)
Chief Administrative Law Judge (a) and (b)
All attorneys employed in the :
Office of the General Counsel (a)
All attorneys employed in the Division
of Administrative Law Judges . ()
‘All persons employed as Legal .
Advisors to a Board Member o {a)
. Regional Directors (8)
Executive Assistant to the Board (a)
" All Public Employment Relations
Representatives and Specialists ) (8)
Business Services Officer - @)
Consultant '
" Consultants shall be inchuded in the list of designated employees and shall disclose pursuant to .
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Dirclasure C'arego" o5 -

(a) Designated employees assigned to this disclosure category shall dwclose Investments held,
income derived inclnding salary and reimbursements for expenses, travel or per diem, and any
positions of management, director, officer, partner, trustee or employee held by a designated
employee to the extent that they know or have reason to know that the entity or source is a
schootdistrict-commumity coltegedistrict;puhlic emplayer,” organization of employers,
employee orgenization, individual, law firm, labor negotiations firm or consulting firm, which is
subject to the jurisdiction of the Public Employment Relations Board or has appeared within the
last 12 months in a dispute before the Board as a party, a representative for a party, or has
provided assistance to a party in preparation for an appearance in a dispute before the Board.

(b) Designated employees assigned to this disclosure category shall disclose: Investmenta held,
income derived including salary and reimbursements for expenses, travel or per diem, and any
positions of management, director, officer, partner, trustes or employee held in any entity or
source of the type which has provided services, supplies, materials, machinery, leased space or
eqmpment to the Public Employment Relations Board within the previous two years.

E.XCEPTIONS

As provided in Section 1 of the standard Code, 2 California Code of Regulations Section
18730(b)(1), the definitions contained in the Political Reform Act of 1974 shall apply to the terms
used in this Code except that:

(a) Designated employees who are required to disclose investments or positions of management,
director, officer, partner, trustee or employee in a "business entity" shall also disclose such
investments or positions held in a school district or other govemmental or non-profit entity
descnbed in the disclosure categories; and

('b) Designated employees who are required to disclose "income from any source" shall also
disclose salary and reimbursement for expenses or per diem from a local governmental agency
described in the disclosure categories and shall further disclose reimbursement for travel expenses
and per diem received from a bona fide educational or academic organization described in the

the broadest disclosure category in the code subject to the following limitation: '

The Executive Director may determine in writing that a particular consultant, although a
"designated position," ig hired to perform a range of duties that is limited in scope and thus is not _
required to filly comply with: the disclosure requirements in this section. Such written determination
shall include a description of the consultant's duties and, based upon that description, & statement of the
extent of disclosure requirements. The Executive Director’s determination is a public record and shall
be retained for public inspection in the same manner and location as this conflict of interest code.

2 i "
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disclosure categories

Authonty cited: Sections 87300 and 87304 Govemment Code. Reference: Section 87300, et
seq., Government Code
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. SUBCHAPTER 2. DEFINITIONS AND GENERAL PROVISIONS

Article 1, Definitions
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32020. Board. .., -

“Board" means the five-member Public Employment Reletions Board. any individual Board
member or any Board agent.

' Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(5) Govemme,nt Code,
Reference: Sections 3501(f), 3509, 3513(k), 3540.1(a), 3541 and 3562(b), Government Code.
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32030. .  Board Itzelf,

"Board itself" means only the five-member Public Employment Relauons Board, or members
thereof authonzed by law to act on behalf of the Board.

Aut_honty cxted. Sections 1509(a), 3513(h), 3541.3(g) and 3563(f), Government Code.
Reference: Sections 3501(f), 3509, 3513(h), 3540.1(a), 3541 and 3562(b), Government Code.
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32040, - Exemﬁm.D.imnmL ,

"Executwe Director" means the officer of that title appointed by the Board pu:aua.nt to
Govemment Code Section 3541(f). '

Authority cited: Sections 35.0.%1). 3513(h), 3541.3(g) and 3563(f), Govemmcnt Code
R.cference Sectxon 3541(f), Government Code. _ -
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32050. General Connsel,

"General Counsel” means the officer of that title appointed pursuant to Govemment Code Sectmn
3541(6). :

- Authority cited: Sections 3509(a), 3513(h), 3541 3(5) and 3563(f), Government Code
Reference: Sectlon 3541(f), Government Code.
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32055. Chief Administrative [ aw Tudge.

"Chief Admmwtmnve Law Judge" means the ofﬁcer of that title desxgnated by the Board.

Authority cited: Sect:ons 3509(a), 3513(h), 3541 3(g) and 3563(f), Govemment Code.
. Reference: Sections 3509, 3513('h), 3541.3(k), and 3563(]), Government Code :
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32060. Headquarters Office,

"The headquarters office" means the main office of the Board itself, the General Counsel, the
Chief Administrative Law Judge, and the Executive Director, The headquarters office shall be
located in Sacramento, CA;," -

Authority cited: Sections 35.02(3). 3513(h), 3541.3(g), and 3563(f), Government Code.
Reference: Sections 3509, 3513(h), 3541.3(n), and 3563(m), Government Code.
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32075. - Regional Office.

"The regional office" means the office established by the Board which serves the county in which
the principal office of an employer is located according to the following schedule:

Counties included in the Sacramento Regional Office jurisdiction: Alpine, Amador, Butte,
Calaveras, Colusa, El Dorado, Fresno, Glenn, Inys, Kings, Lassen, Madera, Mariposa, Merced,

Modoc, Mono, Nevada, Placer, Plumas, Sacramento, San Joaquin, Shasta, Sierra, Siskiyou,
Stanislaus, Sutter, Tehama, Trinity, Tulare, Tuolumne, Yolo, Yuba.

Counties included in San Francisco Regional Office jurisdiction: Alameda, Contra Costa, Del
Norte, Humboldt, Lake, Marin, Mendocino, Monterey, Napa, San Benito, San Francisco, San-
Mateo, Santa Clara, Santa Cruz, Solano, Sonoma. '

Counties included in Los Angeles Regional Office jurisdiction: Imperial, Kern, Lo Angeles,
Orange, Riverside, San Bernardino, San Diego, San Luis Obispo, Sants Barbara, Ventura,

Authority cited: Sections 509(a), 3513(h), 3541.3(g), and 3563(f), Government Code.
Reference: Sections 3509, 3513(h), 3541.3(n) and 3563(m), Government Code.
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32080. Day.
' "Day“ means calendar day unless otherwise speclﬁed.

Authonty cited: Sections 3509(a), 3513(h), 3541 3(g) and 3563(f), Government Code.
Reference: Sections 3309, 3513(h), 3541.3(n) and 3563(m), Government Code.

138




32085, Workday,

(2) EERA - "Workday," 8 utilized in matters arising under EERA, means a day when schools in &
district are in session, excluding Saturdays and Sundays, except that a day(s) may be mcluded or« -

exciuded as a workday when the Board determines that a substantial number of aﬁ'ected
‘employees would or would not be at work on that day(s).

(b) HEERA - "Workday,” as utlhzed in matters arising under HEER A, means Monday through
Friday, from September 20 through May 20, excluding Thanksgiving Day, and the Friday

- following Thanksgiving Day, and also excluding December 20'through Jamuary 2, except that a
day(s) may be included or excluded as 8 workday when the Board determines that a substantial
number of affected employees would or would not be at work on that day(g).

(c) Ralph C. Dills Act - "Workday," as utilized in matters arising under Ralph C. Dills Act, means
Monday through Friday, excluding a hollday as defined under Government Code Section 6700 or
6701, -

Authority cited: Séchbns 3509(a), 3541.3(g), 3563(f), 3513(h) and 3563(f), Government Code.
Reference: Sections 3509, 3541.3(n), 3563(m), 3513(h), 3541.3(g) and 3563(f), Government
Code,
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32090. Eax_ELImg,

(8) * Facsumle trans:mssmn is the transmission of a document by 8 system that encodesa
document into electrical s:gnals transmits these electrical signals over a telephone line, and"
reconstructs the signals to print a duplicate of the original document at the receiving end.

(b) “'Facsimile machine” means a machine that can send a-facsimile transmission using the
international standard for scanning, coding, and transmission established for Group 3 machines by
the Consultative Committee of International Telegraphy and Telephone of the International
Telecommunications Union, in regular resolution. Any facsimile machine used to send documents
must send at an initial transmission speed of no less than 4800 baud and be able to generate g
transmission record. Facsimile machine includes, but is not limited to, a facsimile modem that is
connected to a personal computer :

(c) **Facsimile filing" or “filing by fax" means the facsimile tmnsmisﬁion of a document to PERB.

(dj "Fax" is an abbreviation for *'facsimile," and refers, as indicated by the context, to facsimile
transmmsmn or to a document so transrmttcd.

Authority cited: Sections 3509(a), 3513(11) 3541.3 and 3563, Government Code. Reference:
- Sections 3509, 3513, 3514.5, 3541.3, 3541.5, 3563 and 3563.2, Government Code. - -
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Article 2, General Provisions

32100. Apphcannn.nf.R.egu.lanons. _

. {a) All rules and regulations within th15 Chapter shall apply to proceedmgs conducted under =amy
Hrwnmder the jurisdictiorof-the Board EERA, Ralph C Dills Act, and HEERA an
other-Chapter Chapters 2,3 and 4 within this Division.

dtoeach

Authority cited: Sections 3509(a), 3513(k), 3541.3(g) and 3563(f), Government Code.

Reference: Sections 3507, 15071, 15075, 3508, 3500, 3513(k), 3541.3 and 3563, Government
Code
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321 05 . " Severability
If any section, subsectmn, clause or prowslon of these regulauons is fmmd to be invalid, the same
shall not affect the remaining portion of the regulations.

Autherity cited: Sections 3309(a), 3513(h), 3541.3(g), and 3563(f), Government Code.
Reference: Sections 3309, 3513(h), 3541.3, and 3563, Government Code.
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32130. LComputation of Time.

(a) In computing any period of time under these regulations, except under Section 32776(b), (c) -
and (d), the period of time begins to run the day aﬂer the act or occurrence referred to. ‘

(b} Except for ﬁlmgs reqmred during a “wmdow penod" as defined in Sections 33020 40 130 or
51026.0r 61010, whenever the last date to file a document falls on Saturday, Sunday, or a '

- holiday, as defined in Government Code Sections 6700 and 6701, or PERB offices are closed, the

time period for filing shall be extended to and inciude the next regular PERB business day. The
extension of time provided herein shall be applied subsequent to the application of any other
extension of time provided by these regulauons or by other applicable law.

{c) A five day extension of time shall apply to any filing made in response to documents served by
mail if the place of address is within the State of Califormia, ten days if the place of address is
outside the State of California but within the United States, and twenty days if the place of
address is outside the United States.

Authority cited: Sections 35309(a), 3513(h), 3541.3(g) and 3563(D), Government Code.
Reference: Sections 12, 12(a) and 1013(a), Code of Civil Procedure.
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32132, Extensian of Time,

(&) - A request for an -gxtengioh of time within which to file any document with the Board itself
shall be in writing and shall be filed at the headquarters office at least three days before the
expiration of the time required for filing, The request shall indicate the reason for the request and,
if known, the position of each other party regarding the extension. Service and proof of service
pursuant to Section 32140 are required. Extensions of time may be granted by the Board itself or
-an agent daslgnated by the Board itself fur good cause only.

(b) A request for an extension of time within which to file any document mth a Board agent shall
be in writing and shall be filed with the Board agent 2t least three days before the expiration of the
time required for filing. The request shall indicate the reason for the request and, if known, the
position of each other party regarding the extension and shali be accompanied by proof of service
of the request upon each party, Extensions of time imay be granted by the Board agent for good

. cause only.

Authority cited: Sections 35.02(3)..3513(11), 3541.3(g) and 3563(f), Government Code.
Reference: Sections 3509, 3513(h), 3541.3(n) and 3563(m), Government Code,
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32135. Eiling,

() ; All documents. shall be considered "filed" when actually received by the appropriate PERB
6ffice bef‘ore the ¢lose of business on the last date set for filing, or when mailed by certified or
.'Express United States mail, as shown on the postal receipt or postmark, or delivered to a
., common carrier promising overnight delivery, as shown on the carrier's rece:pt, not later than the

- last day set for filing and addressed to the proper PERB office.

~(b) All documents, except proof of support as described in sections 32700_and 61020, shall leo.
be considered "filed" when received by facsimile transmission at the appropriate PERB office
" before the close of business on the last day for ﬁllng together with a Facsimile Transmission

. Cover Sheet

. (¢) A party filing documents by facsimile transmission must also place the original, together with
the required proof of service and the required number of copies, in the U.S. mail for delivery to
the appropriate PERB office. As an alternative to the service requirermnents set forth in Section
32140, any document filed by facsimile transmission may be concurrently served via facsumle
transmission on ali parties to the proceeding,

(d) A facsimile filing shall be accampamed bya Facsumle Transmission Cover Sheet which
includes the following:

(1) The name of the party serving or filing papers by fax and the name and telephone mumber of
the agent transmitting the document by facsimile transmission;

(2) The name or title of the document being transmitted and the number of pages;
(3) The date and time of the transmission;
(4) The PERB case number, if any.

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code.
Reference: Sections 3509, 3513(h), 3541.3(n) and 3563(m), Government Code.
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32136, . Late Filing.

A late ﬁlmg may be excused in the discretion-of the Board for good cause only. A late filing
which has been excused becomes a timely filing under these regulations.

Authority cited; Sections 35.02&). 3513(h), 3541.3(g) and 3563(t), Govemment Code. -
Reference: Sections 3509, 3513¢h), 3541.3(n) and 3563(:n), Government Code; and Sections 12,
12(a) and 1013 Code of Civil Procedure. -




32140, Service.

(a) All ducuments referred to in these regulntlons requlnng "servme or required to be .
accompanied by "proof of service," except subpoenas, shall be considered "served" by the Boart
or a party when personally delivered or deposited in the first-class mail properly addressed. All
documents required to be served shall include a "proof of service" affidavit or declaration signed
under penalty of perjury which mests the requirements of Section 1013(a) of the Code of Civil
Procedure or which contains the following information:

I declare that I am employed or reside in the County of California. Iam over the
age of 18 years and not a party to the within entitled cause; my address is On
yIservedthe . onthe_ . by placing a true copy thereof enclosed in a sealed
envelope with postage thereon fully prepaid, in the U.S. Mail at —— addressed as
follows:

(Names of Parties Served)

I declare under penalty of petjury that the foregoing is true and correct, and that thig
declaration was executed on at : , California.

(Type or print name) (Si-gnature)

(b) Whenever "service" is required by these regulations, service shall be on all partles to the
proceeding and shall be concurrem with the filing in question.

Authority cited: Sections 2509(a), 3513(h), 3541.3(g) and 3563(), Government Code.
Reference: Sections 3509, 3513¢h), 3541.3(n) and 3563(m}), Government Code.
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32142. Proper Recinient for Filing or Servica

Whenever a document is required to be "filed" or "served" with any of the. below listed entmes
.. the proper recipient shall be: - o f.":'.' G

(a) The Board: the appropriate or demgnated regionai oﬁce (see, e. g Sectlons 32075, 32122, or
32612) unless the headquarters ofﬁce is speoified;

(b) The Board itself: only at the headquarters office;
{(c) An employer _
(1) in the-case of a public school employer: the supenntendedlt, deputy superintendent, or a

designated representative of a school district; or to the school board at a regular or extraordmarj
meeting;

(2) in the case of a state employer‘ the Governor or his demgnated representatwe on behalf of
the State of California;

(3) in the case of a higher education employer:

(A) If the employer is the Regents of the Umver'.stty of Cahfornm, the Office of the General -
Counsel of the University;

(B) Ifthe employeris the Directors of Hastings College of the Law, the Office of the Geneml
Counse] of Hastings; :

(C) Ifthe employer is the Trustees of the California Staté University for unfair practice
proceedings, service shall be on the Office of the General Counsel of the California State .

Univerzity; for representation proceedings, filing or service shall be on the Office of the Director
of Employee Relations.

' {d) An employee organization: the individual designated to receive service or to the president or
if there is no president, an officer of the organization.

(e) An individual: to the named person or to their representative of record.

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Gt;wemment Code.
Reference: Sections 3501(c), 3513(j), 3541.3(n) and 3563(m), Government Code.
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32145. Waiver of Time Periods. = N ‘

- The Board itself may waive or all parties to a proceeding, subject- to the approval of the Board,
may jointly waive any time period allowed for: actmn by a par‘:y or the Board in order to expedite
any pending matter,

Authority cited: Sections 3509(a), 3513(h), 3541 3(g) and 3563(f), Government Code.
Reference: Sections 35.0.‘2. 3513(h), 3541. 3(n) and 3563(111), Government Code
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32147. Expediting Matters Refore the Board

The Board itself, the' Chiéf'Administritive Law Judge or the General Counsel may expedite any

. matter pending before the Board pursuant to policy established by the Board itself. For purposes
* of this Section, expediting matters in the case of the Board itself means the matter shall be given
priority and decided on an expedited basis. :

Authority cited: Sections 3509(a), 3513(h), 3541.3(f) and 3563(f), Government Code.
Reference: Sections 3509, 3513¢h), 3541.3(n) and 3563{m), Government Code.
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32149, ' lnzesﬁgaﬁne_&xhpmnas. b

attendance of witnesses and production of it ] ,7_mvesugauve proceedmgs The provisions in.
Section 32150 governing issuance of subpoenas and motions fo quash subpoenas shall be
~ applicable to investigative subpoenas Issued by the Board.

Authority cited: Sections 3509(s), 3513(h), 3541.3(g) and 3:63(f). Government Code.
Reference: Sections 3509, 3513(h), 3541.3(h) and 3563(g), Governmcnt Code
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32150, Suhpoenas,

(a) Before the hearing has commenced, the Board shail issue subpoenas at the request of any
party for attendance of witnesses of production of documents at the hearing. Compliance with
the prows:ons of Section 1985 of the Code of Civil Procedure shall be a condition precedent to

the issuance of a subpoena for production of documents. After the hearing has commenced the
Board may issue subpoenas,

(b) Any subpoenas issned pursuant to subdmslon () shall be extended to all parts of the State

and shall be served in accordance Wlth the provisions of sections 1987 and 1988 of the Code of
Civil Procedure. :

'(¢) All witnesses appearing pursuant to subpoena, other than the parues shall receive fees and -
mileage in the amount as prescribed by law for civil actions in a superior court, Fees, mileage and
' expenses of subswtence ghall be paid by the party at whose request the witness is subpoenaed.

(d) A written motion to revoke & subpoena may be filed prior to the proceeding or made by an
oral motion at the commencement of the proceeding. The Board shall revoke the subpoena if
the evidence requested to be produced is not relevant to any matter under consideration in the
proceeding or the subpoena is otherwise invalid,

(¢) Upon a finding of the Board itself that a Board agent is essential to the resolution of & cm;ie' .
emd that no rational decision of the Board can be reached without such agent, the Board itself
shall produce the agent if subpoenaed to do so by any narty to the dispute.

- (© Upon the failure of any person to comply with a subpoena, the Board may apply to an
appropriate superior court for an order requiring such person to appear and produce evidence and-
give testimony regarding the matter under investigation or in question. Requests for compliance
with a subpoena shall be made to the Board agent assigned the case. If the Board agent deems it
appropriate, he or she shall promptly recommend to the General Counsel that the Board seek
enforcement of the subpoena. A request that the Board apply for an order may be made by the
General Counsel at any stage of the proceedings. The Board shall seek enforcement on .
recommendation of the General Counsel unless in the judgment of the Board the enforcement of
such subpoena or notice would be inconsistent with law or the policies of the applicable Act. If -
the request is granted, the record will remain open in the matter until the Board determines that
the court order will not be forthcoming, or that further delay would frustrate the policies of the
applicable Act, or unti] the testlmony sought is included in the record. .

Authonty c1ted Sections 3599.(5). 3513(h), 3541.3(g) and 3563(f), Government Code
Reference: Sections 350.9.. 3513(h), 3541 3(h) and 3563!’ 2), Government Code.
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32155

{,No Board member, and no Board agent performing an adJudlcatory function, shs.ll declde or
\ETWiSE ‘_ cxpate in any case or proceeding:

T (1)' In whwh he orshehasa. ﬁnanclal interest in the outgome

(2) When he or she is related to any party or to an agent or ofﬁcer of any party, or to an attomey
or counse} of any party by consanguzmty or affinity within the third degree computed according to
the rules of law, or when he or she is indebted, through money borrowed as a loan, to any party '
or to an attorney or counsel of any party.

(3) When, in the case or proceeding, he or she has been attorney or counsel for any ‘party; or
when he or she has given advice to any party upon any matter invoived in the proceeding before
the Board; or when he or she has been retained or employed as attotney or counsel for any party
within one years prior to the commencement of the case at the Board. level

(4) When it is made _to appear probable that, by reason of prejurhce of such Board member or
_ Board agent, a fair and impartial consideration of the case cannot be had before him or her.
(b) Whenever such a Board agent shall hava knowledge of any facts which under the provmons
_ of this rule disqualify him or her from presiding over any' aspect of a hearing or investigation, it
. " shall be his or her cuty immediately o notify the General Counsel ot the Chief Administrative
Law Judge, as appropriate, setting forth all reasons for bis or her behef

(©). _Any party may request the Board agent to d:squahfy himself or herself whenever it appears -

- that it is probable that & fair and impartial hearing or investigation cannot be held by the Board

~ " agent to whom the matter is assigned. Such request shall be written, of if oral, reduced to writing
within 24 hours of the request. The request shall be under outh and shall specifically set forth all
facts supporting it. The request must be made prior to the taking of any evidence in an
evidentiary hearing or the actual commencement of any other proceeding. - -

If such Board agent admits his or her disqualification, such admission shall be immediately

communicated to the General Counsel or the Chief Administrative Law Judge, as appropnaté,
who shall des:gmate another Board agent to heer the mattcr

Notwithstanding his or her disqualification, a Board agemt who is dlsquahﬁcd may request another "
Board agent who has been agreed upon by all parties to conduct the hearing or mvestlgatxon.

(d) If the Board agent does not disqualify himself or hersa: f and vnthdraw from the proceedmg

he or she shall so rule on the record, state the grounds for the rulirg, and proceed with the hearing =~

or investigation and the issuance of the decision. The party requesting the disqualification may,
within ten days, file with the Board itself a request for speciel vermission to appeal the ruling of
the Board agent. If permission is not granted, the party -=questing disqualification may file an
appeal, after hearing or investigation and issuance of the decision, setting forth the grounds of the
. alleged disqualification along with any ather exceptioas ta the decision on its merits.
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(¢) Whenever a Board member shall have knowledge of any facts which, under the provisions of
this rule, disqualify him or her to consider zny case before the' Board, it shall be his or her duty to
* declere the disqualification to the Board immediately upon learning of such facts. This declaration:
shall be- made part of the official record of the Board. The Board member shall then refrain from
participating and shall attempt in no way to influence any other person with respect to the matter.

{(f) Any party to a case before the Board may file directly with the Board member a motion for his
or her recusal from the case when exceptions are filed with the Board or within ten days of -
discovering a disqualifying interest provided that such facts were not available at the time
exceptions were filed. The motion shall be supported by sworn affidavits stating the facts
constituting the ground for disqualification of the Board member. Copies of the motion and
supporting affidavits shall be served on all parties to the case.

(g) Within ten days after the filing of a motion for recnsal, the Board member alleged to be
disqualified shall render a decision stating the reasons therefore. If the Board member is not on
the panel assigned to hear the case, he or she shall so inform the parties and indicate that he or she-
_does not intend to participate in the case. In the event that the Board member decides to
participate, he or she shall render a decision on the motion for recusal before doing so.

(h) Any party aggrieved by a determination made pursuant t':; subsections (d) or (g) of this rule .

may mclude the matter of claimed disqualification in a writ of extraordmary relief filed pursuant to
Government Code Section 3520, 3542 or 3564 seeldng judicial review of the Board's decision on
the ments

Authority cited: Sections 3509(a), 3513¢h), 3541.3(g) and %563, Government Code. Reference:
.Sections 3509,3513, 3520, 3541.3, 3542, 3563 and 3564, Government Code.
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- The Board may order the taking of testimony of a material wimess within or outside the State SRS
deposition in the manner prescribed for civil actions only upon the filing of an apphcatton by anite

32160. Denositinns

party showing that:
.(8) The witness is unable to attend the hearing because of illness, infirmity or hnprisonﬁent; or

(b) The witness cannot be compelled to attend the hearing by subpoena. The application shall

_ state the case number, name and address of the witness, show the materiality of the testimony, and
shall request an order requiring the witness to appear and testify before a named officer
authorized by law to take depositions. Where the witness resides outside the State and the Board
has authorized a deposition of the witness, the Board shull obtain an order of the .

Superior Court in Sacramento County for that purpose cursuant to Section 11189 of the
Government Code. . :

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 1563(f), Government Code.
Reference: Sections 3509, 3513(h), 3541.3(h) and 3563(g), Government Code.

155

------



32162.  Confidentiality of Board Investigations.

The Board shall not disclose any confidential statement suﬁmitted by-a party, or the identity of any
person who submits such a staternent, unléss the person subrmttmg the statement agrees to
dxsc!osure or disclosure is required: :

~ (a) Pursuant to Section 32206, conceming production of statements of witnesses after direct
teStxmony, _

(b) In a court pt'oceedittg upon a complaint for injunctive relief;
(c) By order of the Board itself;
- (d) By ﬁnal order of a court of competent Junsdwtlon.

Authority cited: Sections 35.02(2). 3513(h), 3541.3(g) and 3563(f), Government Code.
Reference: Sections 3509, 3513(h), 3541.3(h) and 3563(g), Government Code.
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32164.  Application for loinder of Patties, .. -
(a) Any employee, employes orgamzahon orﬂemployer may file w1th the Board agent an

7o

pursuant to Section 32140 are reqmred ‘

' (b) The application for joinder shall be in writing, signed by the representative filing it and contain
a statement of the extent to which joinder is sought and a statsment of ail the facts upon which the
application is based. The Board shall allow each party an opportunity to oppose the application.
(c) The Board may allow joinder if it determines that the party has a substantial interest in the
case or will contribute substantxally to & just resolution of the case and will not unduly impede the
proceeding. : ‘

{(d) The Board may order joinder of an employm employee organization or mdmdual, subject to
its Jm'lsdxctmn, on application of any party or its own moton if 1t determines that: :

(1) In the absence of the employer, employee orgamzatlon ot mdmdua.l, as g party, complete
relief cannot be accorded; or

(2) The empibyer, employee organization or individual has an interest relating to the subject of
the action and is so situated that the disposition of the action in their absence may:

(A) As apractical matter impair or impede their ability to protect that interest; or

(B) Leave any of the parties subject to a substantial risk of i mcumng double, mulhple or
otherwise mconmstent obligations by reason of said intetest.

Authority g:lted: Sections 3509(a), 35 13(h), 3541.3(g) and 3563(f), Government Code.
Reference: Sections 3509, 3513(h), 3541.3/h) and 3563(g), Government Code.
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SUBCHAPTER 3. HEARINGS

' imited Part
A 3

Ina representahon proceedmg tbe Board a gent may allow any person, employer, or employee ]
organization which did not file a timely request for recognition, intervention or petition to join the
hearing as a hm1ted party provided:

32165.

(2) The person, employer, or employee organization files a written application prior to the
- commencement of the hearing stating facts showing that it has an interest in the proceedings; and

(b) The Board agent detem:mes that the person, employee orgamzatxon or employer hag an
. interest in the case and will not unduly impede the proceeding.

(¢) The Board agent may grant participation in the hearing which shall be limited to the right to -
make an oral statement on the record and to file a wntten bnef sub]ect to such conditions as may
be prescnbed.

" Authority cited: Sections 3500¢a), 3513(h), 3541.3(g) and 3563(f), Government Code.

Reference; 3509, 3513(h), 3541.3(a), (b), (h), (1}, {m); (n) and 3563(3), ®), (g), (), (l), (n),
Government C‘odr:
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.. 32166.

(B An employee organization shall be allowed to participate fully in a representation hearmg

... cprovided it has filed a written application with the regional office not less than 10 days prior to the
* .. commencement of the hearing, accompanied by either 10 percent support of any unit in dispute at

the hearing, or 10 percent support of & proposed unit which overlaps another umt in dlspute atthe .

hearing. Proof of support is defined in Chapter 1, Section 32700,

A copy of the writien application, excluding the proof of support, ghall be served on the parhes

Proof of servme pursuant to-Section 32140 is required,

(b) The Board agent may waive the deadline for filing an app!ication pursuant to this Secﬁon for
good cause, _

Authority cited: Sections 3509(s), 3513(h), 3541.3(g) and 3563(f), Government Code.

Reference: Sections 3500, 3513(h), 3541.3(w), (b) @), (), (), (w) snd 3563(&), (b), (&) (), (),
(n), Government Code .
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32168. - CnndJanf_Haa:ing.

(a) Hearings shall be conducted by a Board agent designated by the Board, except that the Board :
itseif or a Board member may act as a hearing officer.

(b) A Board agent may be substitutec for another Board agent at any tire dunng the proceedmg
at the discretion of the Chief Administrative Law Judge in unfair practice cases or the General
Counsel in representation matters. Prior to ordering a substitution the parties shall be notified and
provided an opportunity to state objections to the proposed substimation. Substitutions of Board
agents shall be appea]able only in accordanoe with Sec’aons 32200 or 32300:

(c) Hearings shall be open to the public, except as provided in Section 32170,

Authority cited: Sections 3509{a), 3513(h), 3541.3(g) and 3553(f), Government Code.
Reference: Sectmns 3502, 3513(h), 3541.3(h), (k) and 3563(g), (j), Government Code.

160




370,

_“'The board agent conductmg & bearing shall have the powers and dutle.s to:

" () lnquu'e fully into all i issues and obtain & cornplete record upon whlch the dccmon can be
rendered

(b) Authorize the taking of depositions'
(c) Issue subpoenas and rule upon petitions to revoke subpoenas

(d) Regulate the course Bnd conduct of the hearmg, mcludmg the power fo exclude a w1tness
from the hearing room; i

(e) I-Iold conferences for the settlement or simplification nf issues;

() | Rule on objections, motions and. questions of procedur'e;.

(g) Administer oaths and affirmations;

(h) Take evidence and rule on the admissibility of evidence;

(i) Examine witnesses-for the pufpbse of clarifying the facts end iséues;

() Authorize the submission of briefs and set the time for the filing théreof;
(k) Hear oral argument;

(D) Render and serve the proposed decision on each party;

(m) Carry out the duties of administrative law judge as provided or otherwise authorized by these -
regulations or by the applicable Act.

Authority cited: Sections 3509(a}, 3513(h), 3541.3(;) and 3563(f), Government Code.
Reference: Sections 3500, 3513(h), 3541.3(h), (k) and 3563(g), (j), Government Code.
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32175, Rules of Bvidence: Representation Cases,

(a) Compliance with the technical rules of evidence applied ir. the courts shall not be required,
Oral evidence shall be taken only on oath or affirmation. However, immaterial, irrelevant, or
unduly repetitious evidence may be excluded. The rules of pnvﬂege shall apply.

(o) A party seeking to oﬁ'er a written document into evidence shall prov1de a copy of the
document for each party to the hearing,

Authonty cited: Sections 3509(a), 3513(h), 3541, 3(g) and 3-563(f), Government Code,
Reference: Sections 3509, 3513(h), 3541.3(a), (b), (b), (1), (m) and 3563(a), (b), (g), (k), (1).
. Government Code.
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12176. Rmes_niEmd:ma_uufmr_Emnhm.Casm

Comphance with the technical rules of evidence applied in the conrts shall not be required,. Oral
evidence shall be taken only on oath or affirmation. Hearsay evidence is admissible but shall not

* be sufficient in itself to support a finding unless it would be admissible over objection in civil
actions. Immaterial, irrelevant, or unduly repetitions evidence may be excluded. The rules of
privilege shall apply. Evidence of any discussion of the case that occurs in an informal settlement
conference shall be maduusmble in accordance with Evidence Code Section 1152,

" . Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code.

Reference: Sections 3509, 3513¢h), 3541.3(h), (i) and 3563(g), (h), Govemment Code.
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32178, Burden of Praf' 1Infiir Pracsice Coses.

The charging party shall prove the complaint by a prepondérence of the evidence in order to |

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Goverament Code.
Reference: Sections 3409, 3513(h), 3541.3(h), (i) and 3563(g), (h), Government Code.
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.32180.  Rightsof Parfies. |

Each party to the hearing shall have the nght to appear in person, by counsel or by other
representative, and to call, exa.mme a.n "cross—exanune witnesses and introduce documentary and
other evidence on the issues. ‘

. Authority cited: Sections asnaiAi;'§513(h)'. 3541.3(g) and 3563(f), Government Code.
Reference: Sections 3809, 3513(h), 3541.3(k) and 3563(g), Government Code.
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32185, Ex Parte Communications.

(a) No party to ‘a formal heanng before the Board on an unfair practice complamt ghall, outside

the hearing of the other partiés, orally communicate about the merits-of the matter at issue with
the Board agent presiding. Nor shall any party to a formal hearing communicate in writing with
the Board agent presiding without providing a copy of the writing to the other parties. ’

(b) A Board agent who receives such an ex parte communication shall state on the record that the
communication was made, identify the person who made it and either summarize the contents of -
the communication, or provide all parties with a copy of such communication. The Board agent

" shall then afford the other parties to the hearing the opportunity to rebut the communication on
the record.

Authority citeds Sections 3509(a), 3541.3, 3513(h) and 3563, Government Code. Reference:
Sections 3509, 3513(h), 3541.3(h), 3541:3(D), and 3541-3(n), and 3563(g), 3563(h) and
3563 (m), Govemment Code.
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32190. Mationg,

. {a) Written motions made before, during or after a hearing shall be filed with the Board agent
> assigned to the proceeding. Service and proof of service pursuant to Section 32140 are required,

(b) Except as provided in Section 32646, responses to motiohs shall be filed with the Board
agent within fourteen days of service of the motion, or within such time as is directed by the
Board agent. Service and proof of service pursuant to Section 32140 are required, :

(c) During the hearing, a motion or the response thereto may be made orally on the record.

(d) The Board may hear oral argument or take evidence on any motion.

{e) No hearing shall be delayed because a motion is filed unless the Board so directs.

() Rulings on motions shall not be appeaiable_except as specified in Sections 32200 and 32646.

Authority cited: Sections 3509(a), 3513h), 3541.3(g) end 3563(f), Government Code.
Reference: Sections 3509, 3513(h), 3541.3(h) and 3563(g), Government Code.
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32200.

A party may object to a Board agent's interlocutory order or ruling on a motion and request a
ruling by the Board itself. The request shall be in writing to the Board agent and a copy shall be
sent to the Board itself. Service and proof of service pursuarr to Section 32140 are required.
The Board agent may refuse the request, or may join in the request and cert'lfy the matter to the
Board. The Board itself will not accept the request unless the Board agent joins in the request.
The Board agent may join in the request only where all of the following apply:

(a) The issue involved is one of law;
(b) The issue involved is controlling in the case;
| (b) An immediate appeal will materially advance the resolution of the case. |

Authority cited: Sections 1500(a), 3513(h), 3541.3(g) and 3563(f), Government Code.
Reference: Sections 3509, 3513(h), 3541.3(h) and 3563(g). Government Code.
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32205. Ennnnuannes.

A party may file a request for a continuance of the formal heanng no later than five days prior to o
such bearing, Such request shall be in writing, signed by the party or its agent, s gtate the grounds:
for the request, and state the position of each party regarch.ng the request. An oral request ora -
request for continuance submitted less then five days pricr to the hearing may be made only under
unusual circumstances. A request for & continuance shall be granted only under unusual _
circumstances and if the other pexty will not be prejudiced thcreb Y.

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(ﬂ, Government Code
Reference: Sections 351]9, 3513(h), 3541.3(h) and 3563(g), Govemment Code.
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32206. Production of Statements of Wimesses After Diret Testimony.

(a) After direct examination ofa witness, and upon motioa of any party; the hearing officer shall
order the production of any statement made by the w1tness to.a Board agent that relates to the
subject matter of the testimony. R

(b) A statement includes & written declaration by the witness, signed or otherwise approved by
the witness, or a recording or a transcription of a recording which is a verbatim recital of
something said by the witness.

(c) If the party sponsoring the testimony claims that a stetement ordered to be produced under
this section contains matter which does not relate to the subject matter of the testimony, the party
shall deliver the statement to the hearing officer for his or ber private inspection. The hearing
officer may excise those portions of the statements which do not relate to the subject matter of the
testimony, The remainder of the statement shall be delivered to the moving party.

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3363(f), Government Code.
Reference: Sections 3509, 3513(h), 3541.3(h) and 3563(g), Government Code.
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32207, Hearings, - : : :.':.‘::F:r.'-.fffi"'? T e

The parties may submit stipulated facts where sppropriate to the Board agen N ‘hearing shall::
be required unless the parties dispute the facts in the case. Bt eerhen

Authority cited: Sections 3508(a), 35 13(n), 3541.3(g) and 3563(f), Government Code.
Reference: Sections 3809, 3513(h), 3541.3(h) and 3563(g), Government Code.




32209, Coreection of Transcript,

A motion to correct alleged errors in the transcript of a froceeding before a Board agent must be
filed with the Board agent presiding at the proceeding within 20 days of the date of service of the
transcript. The motion shall specify the alleged errors and provide a proposed corrected version.
Within 10 days following the date of service of such a motior, any party may file with the Board
agent a response to the motion. Service and proof of service of the motion and of any response to
8 motion pursuant to Section 32140 are required. Failure to file a timely motion to correct will be
deemed a waiver of gny objection to the accuracy of the transcript.

Authority cited: Sectlons 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code.
Reference: Sections 3509, 3513(h), 3541.3(h) and 3563(g), Government Code.
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(a) Any person may file a pehtmn to lsubxmt an, mformatlonal brief or to argue orally in any case
at a hearing or before the Bo‘ A )

(b) The petltxon shall mclude the followmg mformauon -

(1) The case mumber;

(2) The title of the case;

(3) The name, ﬁddréss; telephone number and any aﬁﬁaﬁon of the petiﬁéne_r; '
(4) The name, address and telephone number of any agent to be contacted;

(5) A statement setting forth the nature of the petitioner’s interest or involvement in the case;

" (6) A statement setting forth the specific is'sués of procedure, fact, law or policy which the

petitioner wishes to address,
(c) The petition may be granted or denied at the discretion of the Board.
Authority cited: Secnons 3509(e); 3513(h); 3541.3 (g), (n); 3563 (f), (m), Govemment Code.

Reference: Sections 3509, 3513(h), 3541.3 (a), (b), (&), g}, (h). (). (1), (m), (n), and 3563 (a),
(b}, (e), (), (g), (), (k), (1), (m), Government Code.
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. 32212, Briefs and Oral Arpument.

Prior to the close of the hearing, the Board agent shall rule on any request to make oral argument
or to, file a-written brief.. The Board agent shall set the time required for the filing of briefs. Any
party filing a brief shall file the original and one copy with the Board agent. Service and proof of
service of the brief pursuant to Section 32140 are required. :

~ Authority cited: Sectioné 33019(a), 3513(h), 3541.3(g) and 3563(D), Govemnment Code.
Reference: Sections 3509, 3513(h), 3541.3(h) and 3563(g), Government Code.
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., s, Papased Decision.

- ... A Board agent shall issue a written proposed decision or submit the record of the case to the :
. ""‘-‘;Board itself for decision pursuant to instructions from the Board itself. The Board shall serve the

" proposed decision on each party. Unless expressly adopted by.the Board itself, a proposed or
final Board agent dec1smn, mcludmg supportmg ratlonale shall be without precedent for future
cases,

Authonty c1ted. Sections 3509(a), 3513(h) 3541.3(g) and 3563(f), Government Code. .
Reference; Sections 3509, 3513(h), 3541.3(h) and 3563(g), Government Code.
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32220, " Contemptuons Congnet,

Contemptuous conduct of a party or its agent shall be grounds for the exclusion of the party or
agent from any proceeding related to the case, _ :

Authonty cited: Sections 35(9(a), 3513(h), 3541 3(g) and 3563(f), Government Code
Reference: Sections 3509, 3513(h), 3541.3(h) and 3563(g), Government Code.
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32230. Refugal of Witness to Testify,

The refusal of a witness at a hearing to answer any question which has been ruled proper by the
Board agent conducting the hearing may be grounds for striking the full tf.shmony of such w1tness
on the same matter and or such other action as deemed appropriate by the Board, -

Authonty cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Govemment Code
Reference: Sections 3509, 3513(h), 3541.3(h) and 3563(g), Government Code. .
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SUBCHAPTER 4. DECISIONS OF THE BOARD ITSELF

Seef,

Article 1. Ex Pmﬂ'COMtimcanon

32295 BEx Parte Commmnnicationg,

No party shall communicate with the Board 1tse1f any member of the Board itself or any legal
advisor to a member of the Board, orally or in wntmg, about any matter pending before the Board
except as provided for in these regulations.

Authority cited: Sections 3509{(a),-3513(h), 3541.3 and 3563, Government Code. Reference: -
Sections 3509, 3513, 3514.5, 3541.3, 3541.5, 3563, and 3563.2, Government Code.
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Article 2. .Ap;')eal of Board Agent Decision to the Board Itself

32300,

(8) A party may file with the Board itself an original and five copies of a statement of exceptions
to a Board agent's proposed decision issued pursuant to Section 32215, and supporting brief,
within 20 days following the date of service of the decision or as provided in Section 32310, The .
staternent of exceptions and briefs shall be filed with the Board itself in the headquarters office.
Service anid proof of service of the statement and brief pursuant to Section 32140 are required,
The statement of exceptions or brief shall: '

(1) State the specific issues of procedure, fact, law or rﬁtionale to which each éﬁcéptibn_ 1staken, N
(2) Identify the page or part of the decision to which each exception is taken;

(3) Designate by page citation or exhibit number.the porhons of the record, 1f any, relied upon for
each exception;

(4) State the gromds for each exception.

(b) Reference shall be made in the statement of exceptions only to matters contamed in the record
of the case.

(c) An exception not specifically urged shall be waived.

" Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f),‘ Government Code.
Reference: Sections 3509, 3513(h), 3541.3(k), (r) and 3563(j), (m), Government Code.
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32305 ..3:_..:;_--:_';E o] - ) E.] E ..

" Unless:a: party files a timely statement of exceptlona to the proposed decxslon the decision shall
become final on the date specified therein,

Authonty cited: Secnons 3509(a), 3513(h), 3541.3(g) and 3563(f). Guvemment Code
Reference: Sections 3509, 3513(h), 3541.3(k), (n) and 3563(j), (m), Government Code.
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323 10. Response 10 Bxceptions. - e e

Within 20 days followmg the daté:of:service of the statement of exceptions, any party may file
with the Board itself an ongmai :and five copies:of a response to.the statement of exceptions and a
supporting brief.. The response shall be filed with the Board itself in the headquarters office. The
response may contain a stateément of any exceptions the responding party wishes to take to the
recommended decision. Any such statement of exceptions shall comply in form with the
requirements of Section 32300, A response to such exceptions may be filed within 20 days. Such
response shall comply in form with the provisions of this Section. Service and proof of service of
these documents pursuant to Section 32140 are required.

‘Authority cited: Sections 3502Ln]. 3513(h), 3541.3(g) and 3563(f), Government Code.

Reference: Sectipns 3509, 3513(h), 3541.3(k), (n) and 3563(j), (m), Government Code,
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32315, -+ Oral Argnment on Exceptiong,

A party desmng to argue orally before the Board itself regarding the exceptions to the proposed

decision shall file with-the statement of exceptions or the response to the statement of exceptions

" a written request stating the reasons for the request. Upon such request or its own mohon the
Board itself may direct oral argument. :

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), vae_rnment Code.
- Reference: Sections 3509, 3513(h), 3541.3(k), (n) and 3563(j), (m), Government Code.




~5,;:32320. . Decision of the Bnard Ttzalf

(a) The Board itself may:

( 1) Issue a dec:slon based upon the record of heanng, or

(2) Affirm, modify or reverse the proposed decmlon, order the record re-opened for the taking of
further evidence, or take such other action as it _cons1der§ proper.

.....

" (b) The Board shall serve a copy of the decision on each party.

(c) All decisions and orders issued by the Board itself are prec_:eden.ﬁal and may be cited in any
matter pending before a Board agent or the Board itself. The precedential status of decisions -
issued by the Board itself includes decisions issued prior to July 1, 1997. '

Authority cited: Sections 3509{a),.3513(h), 3541'3(g) and 3563(f), Government Code.

Reference: Sections 3509, 3513(h), 3514.5,-3541. 3(k), (m), 3563(j), (m), 3563.2 and 11425.60,
Govemment Code
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Article 3. Administrative Appeals
32350 T .DE'. Egl III . D -cl

(a) An administrative decision is any determination made by a Board agent other than

(1) a refusal to issue a complaint in an unfair practice case pursuant to Sectmn 32630,

(2) a dismissal of an unfair practice charge, |

(3)a &éfennination of a public notice complaht,-or

(4) a decision which results from the conduct of a formal hearing or from an investigation which
results in the submission of a stipulated record and a proposed decision written pursuant to

Section 32215.

(b) An admm:stranve decision shall contain a statement of the issues, fact, law and ranonale used
in reaching the determination.

. Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code.
Reference: Sections 3509, 3513(h), 3541.3(k), (n) and 3563(j), (m), Government Code.
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32360. Appeal_Reqmmments. st

(e) An appeal may be filed with the Board 1tself from any admmsu-atlve decision,. except as noted
in Section 32380. % |

(b) An original and five copies of the appeal‘shal'l be 'ﬁled with the Board it'self in the
headquarters office within 10 days following the date of service of the decision or letter of
determination.

- (c) The appeal must be in writing and must state the specific issue(s) of procedure, fact, law or.
rationale that is appealed and state the grounds for the appeal.

(d) Semce and proof of service of the appeal pursuant to Sectmn 32140 are requu'ed

Authority cited: Sections 35.09.(3). 3513(h), 3541.3(g) and 43563(f), Government Code.
Reference: Sections 3509, 3513(h), 3541.3(k), (n) and 3563(j); (m), Government Code
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32370.  Recquest for Stay.of Activity ., .

An appeal will not automatically prevent the Board from proceeding in a case. Parties seekmg a
stay of any activity may file:a:request for a stay with the administrative appeal which shall include
all pertinent facts and justification for the request. The Board may stay the matter, except as is
otherwwe prov1ded in these regulatmns

Authonty cited: Sections 35.09.(3.), 3513(h), 3541.3(g) a;id 3563(f), Government Code. - .
Reference: Sections 3509, 3513(h), 3541 3(k), (n) and 3563(j), (m), Govermnment Code,
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32375. - Respanse tn the Adminisirative Anpeal,

Within-10 days following ihe date of service of the appeal, any party may filea. response to the
.appeal.:An original and five copies of the response shall be filed with the Board itself in the
headquarters office. Service and proof of service of the response pursuant to Sectxon 32140 are

: :reqmred

- Authority cited: Sections 3509(a), 3513(k), 3541.3(g) and 3563(f), Government Code.
Reference: Sections 3509, 3513(h), 3541.3(k), (n) and 3563(), (m), Government Code.
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/32380.  Limitation of Appeals, |
-+ The following administrative decisions shall not be appealable:”

(a) A decision by a Board agent regarding the mechanics of an election provided the decision
_ does not affect standing of a party to appear on a ballot; '

(b) Except as. pmwded in Section 32200, any mterlocutory order or mhng ona than
(c) A dec1smn by a Board agent pursuant to Sectmn 32793 regardmg the existence of an n'npasse -_

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Govermnent Code.
Ret_'erence: Sections 3509, 3513(h), 3541.3(k), (n) and 3563(j), (m), Government Code.
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Article 4. Reconsideration - . TR

32400, Administrative Remedies,

A motion for reconsideration need not be filed to exhaust administrative remedies.

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code.
Reference: Sections 3509,.3520, 3542 and 3564, Government Code. |
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32410; Request for Reconsideration.

(a) Any party to a decision of the Board itself may, because of extraordinary circnmstances, file a

" request to reconsider the decision within 20 days following the date of service of the decision. An

original and five copies of the request for reconsideration shall be filed with the Board itself in the,
headquarters office and shall state with specificity the grounds claimed and, where applicable,
shall specify the page of the record relied on. Service and proof of service of the request pursuant
to Section 32140 are required. The grounds for requesting reconsideration are limited to claims
that: (1) the decision of the Board itself contains prejudicial errors of fact, or (2) the party has
newly discovered evidence which was not previously available and could not have been
discovered with the exercise of reasonable diligence. A request for reconsideration based upon
the discovery of new evidence must be supported by a declaration under the penalty of perjury
which establishes that the evidence: (1) was not previously available; (2) could not bave been
discovered prior to the hearing with the exercise of reasonable diligence; (3) was submitted within
a reasonable time of its discovery; (4) is relevant to the issues sought to be recons1dered, and (5)

impacts or alters the decision of the previously decided case.

(b) Any party shall have 20 days from service to file a response to the request for recons1derat10n.
An drigina] and five copies of the response shall be filed with the Board itself in the headquarters
office. Service and proof of sérvice of the response pursuant to Section 32140 are required.

(c) Unless otherwise ordered by the Board, the filing of a Request for Reconsideration shall not
stay the effectiveness of a decision of the Board itself except that the Board's order in an unfair -
practice case shall automanca]ly be stayed upon filing of a Request for Reconsideration.

Authority cited: Sections 3509(a), 3513(h). 3541.3(g) and 3563(f), Government Code.
Reference: Sections 3509, 3513(h), 3541.3(k), (n) and 3563(j), (m), Government Code.
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Article 5, Request for Injunctive Relief

32450, Request,

(a) An original and six (6) copies of a request from a party that the Board seek injunctive telief
shall be filed with the General Counsel at the headquarters office with & copy to the appropnate
. Tegional office as designated in sections 32075 and 32612 and shall include:

(1) The written request, accompanied by reasons stating why injunctive relief is appropriate;
| (2) A copy of the charge or complaint; and

(3) Declarations, on personal knowledge, setting forth in detail all pertinent facts underlying the
request for injunctive relief.

(b) Service and proof of service on the respondent, is reqmred of all documents filed with the
General Counsel. Under this section service and proof of service shall be conducted pursuant to
section 32140 except that service by mail must be done by express mail or by another common
carrier promising overmght delivery thereof. If the request is made during a work stoppage or
lockout, personal service on the respondent of all documents filed with the General Counsel is
reqmred.

| (c) Notice that such a recjuest is being niade shall be provided no less than 24 hours pﬁor to the .
filing to the General Counsel and the party against whom the relief is sought. Such notice may be
_ by telephone or in person, or by any other means reasonably calculated to provide notice.

(&) An affidavit of notice shall be filed with the request. Such affidavit shall indicate to whom, at
~ what time, and in what manner the notice required by subparagraph (c) above was accomplished,

Authority cited: Sections 3509(a), 3513¢h), 3541.3(g) and 3563, Government Code. Reference:
Sections 3509, 3513(h), 3541.3(j), (n) and 3563(i), Government Code.
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32455. Investigation,

. Upon filing of a request for the Board to seek injunctive relief, the Gégieral:Counsel shall initiate
an investigation. The General Counsel shall give notice reasonably’calcalated to inforn the o
parties an investigation is proceeding, The respondent shall be apprised:of the allegations against

it, and may state its position in the course of the inquiries. The ariginal and six (6) copies of any
written position statements or other documents filed with the General Counsel must be filed at the
headquarters office with a copy to the appropriate regional office as designated in section 32075,
and service and proof of service on the opposite party.. Any filing with the Genera! Counselin .
accordance with this section by mail, shall be done by express mfnl, or by another common carrier
promising overnight delivery thereof. Service and proof of service on opposite party shall be - .
pursuant to section 32140 except that service shall be by express mail instead of first class mail,
The Board agent may contact and questlon such persons 45 necessary to effectuate the
investigation.

Authority cited: Sections 3509(a),.3513(h), 35413 and 3563 Govemment Code.. Reference
Sections 3509, 3513(h), 3541 3(1) and 3563(i), Government Code.
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32460, Eecommendation,

After investigation, the General Counsel shall inake a_recommendation to the Board within 120
hours after the receipt of a request, unless the request'is made during a work stoppage or lockout,
in which case the General Counsel shall make a recommendation to the Board within 24 hours

after the request is received.

Authority cited: Sections 2509(a), 3515(1:), 1541 3(g) and 3563(f), Government Code.
Reference: Sections 3509, 3513(h), 3541.3(j), (n) and 3563(i), (m), Govemmcnt Code.
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32465. Decision of the Bnard Itself.

Upon receipt of the: Geageral’ Counscl's report, the Board itself shall determine whether to seek
* injunctive relief. : et ) : :

Authority cited: ,‘sqcuaﬁs 1509(s), 3513(k), 3541.3(g) and 3563(8), Government Code.
Reference: Sections 3509, 3513(h), 3541.3(j), (n) and 3563(i), (m), Government Code.

Petoan e
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32470. Lack of Board Quamm,

222 In the evenit that & quorum of the Board itself is unavailable to act upon the request for injunctive

© ¢ relief within'24 hours after the time the General Counsel's recommendation is filed, the Board -
»=++- guthorizes the General Counsel to seek injunctive relief in every case in which the General
Counsel has reasonable cause to believe that such action is in accordance with Board policy and
that legal grounds for injunctive relief are present.

“Authority cited: Sections 3809(a), 3513(h), 3541.3(g) and 3563(f), Government Code.
Reference: Sections 3509, 3513(h), 3541(f), (g), 3541.3(j), (k) and 3563(i), (j), Government
Code, , o
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© Article 6. Request for Judicial Review
32500. Review of Reprecentation Case.

(a) Any party to a deeision in a representation case by the Board 1tself..ex.mm.tnr.dedsinm
rendered pursuant to Chapter S, Subchapter 1of these Regnlations, may file a requestto
seek judicial review within 20 days following the date of service of the decision. An original and -
five copies of the request shall be filed with the Board itself in the headquarters office and shall .
“include statements setting forth those factors upon which the party asserts that the case is one of ,
special importance. Service and proof of service of the request pursuant to Section 32140 are
required.

(b) Any party shall have 10 days following the date of service of the request to file a response.
An original and five copies of the response shall be filed with the Board itself in the headquarters
office. Service and proof of service of the request pursuant to Section 32140 are required.

(c) The Board may join in a request for judicial review or may decline to join, at its discretion,

Authority cited: Sections 3309(a), 3513(h), 3541.3(g) and 3563(f), Government Code.
Reference: Sections 3509, 3520, 3542, and 3564, Government Code.
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‘ SUBCHAPTER 5. UNFAIR PRACTICE PROCEEDINGS
32602. Emcessmg.lbnlannns. :
Alleged violations of MMBA or Incal rules, EERA, Ralph C. Dills'Actor

Complaintsaitegimg
HEERA shall be processed as unfar.r pracuce charges except as otherwxse promded in these ‘
regulanons

Authonty cited: Sectxons 3509,3513, 3541 3 and 3563, Government Cocle Reference Sections
3509, 3514.5, 3524, 3541.5 and 3563.2, Govemment Code.
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32605. Cnplmﬂnncnmenm_ﬂsqmmd.m_heﬂled. T A

. All documents referred to in this chapter, unless otherwise nOtEd,v.Wthh are. re_gp:red to be “ﬁled“
by a party shall consist of an original and two coples ‘of the. clocument e

Reference:. Sechons 35!19..3513(h), 3514.5, 3541 3(), 3541 5-3563(h) and 3563.2, Govemment '
Code.
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32612, Veme of Chargs, -

A charge may be filed in any regional office described in Section 32075 which serves any county
in which the conduct or act constituting the alleged unfair practice occurred or is occurring, the
county in which any employee affected by the alleged unfair practice works or the county in which
the principal office of the employer is located. Any charge involving a worksite located outside
the State of California shall be filed with the regional office serving the county in which the
principal office of the employer is located. The Board may transfer any case to a different
regional office.  The Board may consolidate charges as it deems appropriate.

Authority cited: Sections 35.!]9.(.&). 3513(h), 3541.3(g), and 3563(f), Government Code.

Reference: Sections 3509, 3513(h), 3514.5, 3541.3(i), 3541.5, 3563(h) and 3563.2, Government
Code. . : ' '
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" (8) A charge may.t be:filed alleging that an unfair practxce or practices have been committed. The -
charge shall, be in wnﬁng, signéd under penalty of perjury by the party or its agent with the
declaration that the charge is true, and complete to the best of the cha.tgmg party's- knowledge and
belief, and contam the following information: '

(1) The name and address of the party alleged to have engaged in an unfair 'm'aetice.' If the party‘
. is the State of California, the name and address of the “appointing power” as defined in - ..
Government Code Section 18524 and of the. Governor shall be set forth;

-, -

(2) The name, address and telephone number of the chargmg party,

(3) The name, address, and telephone number of an authonzed agent of the chargmg party to be
contacted;

(4) The sections of the Government Code.andlm;.nndeLMA..thn.anpllmhleJnmLuues
alleged to have been vmlated, ’

(5) A clear and concise statement of the facts and conduct alleged to constitute an unfan'
practxce, .

(6) A statement whether or not an agﬁement or memorandum of understanding exists between
the parties, and the date and duration of such agreement or memorandum of understanding;

(M) A statement of the extent to which and the inclusive dates during which the parties have |
invoked any grievance machinery provided by an agreement;

(8) A statement of the remedy sought by the charging party;,

{c) _Service and proof of service on the respondent pursuant to Section 32140 ate required.

Authority cited: Sections 3509,3513, 3541.3 and 3563, Government Code. Reference: Sections

A509,.3514.5, 3519, 3519.5, 3541.5, 3543.5, 3543 6, 3563.2, 3571, 3571.1 and 3571 3,
Govemment Code.

203




32620. Processing of Case,

(a) When a charge is filed, it shall be assignedto a Board agent for processing,

(b) The powers and duties of such Board agent shall be to:

(1) Assist the charging party to state in proper form the information required by section 32615;
(2) Answer procedural questions of each party regarding the processing of the case;

(3) Facilitate communication and the exchange of information between the parties;

(4) Make inquiries and review the charge and any accompanying materials to determine whether
an unfair practice has been, or is being, committed, and determine whether the charge is subject to
deferral to arbltranon, or to dismissal for lack of tunelmess

(5) Dismiss the charge or any part thereof as provided in Section 32630 if it is _determihéd that
the charge or the evidence is insufficient to establish a prima facie case; or if it is determined that a
complaint may not be issued in light of Gov'ernmen't Code Sections 3514.5, 3541 5 or3563.2.
(6) Place the charge in abeyance if the dispute arises under MMRBA ar HEERA and is subject to
final and binding arbm-atlon.p:mnam_tn.a.mﬂncﬂxe.hn:gmmng.agr.emm, and dismiss the
charge at the conclusion of the arbitration process unless the charging party demonstrates

that the settlement or arbitration award is repugnant to the purposes of MA.Q.LHEERA as

- provided in section 32661,

(7) Issue a complaint pursuant to Section 32640,

(¢) The respondent shall be appnsed of the allegations, and may state its posmon on the charge
during the course of the inquiries.

Authority cited: Sections 3509(s), 3513(h), 3541.3(g) and 3563(f), Government Code.

"Reference: Sections 3509,.3513(h), 3514.535415, 3519, 3519.5, 3541.3(i), 3541.5, 3543.5,
3543.6, 3563(h), 3563.2, 3571, 3571.1 and 3571.3, Government Code..a.nd.Eil:eﬁghtem.I.lnlnn.
Wﬂwm
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32621, - Amendment of Charge,

Before the Board agent issues or refuses to issue a complaint, the charging party may file an
amended charge. The amended charge must contain all allegations on which the charging party
relies and must meet all of the requirements of Section 32615 The amended charge shall be
processed pursuant to Section 32620,

Authority cited: Sections 3500, 3513, 35413 and 3563, Government Code. Reference: Se'ction;'

3509, 3514.5, 3519, 3519.5, 3541.5, 3543.5, 3543 6, 3563.2, 3571, 3571.1 and 3571: 3,
Govemment Code.
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32625.  Withdrawal of Charge.

Any request for withdrawal of the charge shall be in writing, signed by the chargmg party or its
agent, and state whether the party desires the withdrawal to be with or without prejiidice. "%
- Request for w1thdrawal of the charge before complamt has msued shall be granted Repeated '

......

issue a complaint. If the complaint has issued, the Board agent shall determine whether the
withdrawal shall be with or without prejudice. If, during hearing, the respondent objects to
withdrawal, the hearing officer may refuse to allow it. Service and proof of service of the

- withdrawal pursuant to Section 32140 are required. .

Authority cited: Sectioﬁs 3509,3513, 3541.3 and 3563, Government Code. Reference: Sections
3509,3513, 35145, 3519, 35195 3541.5, 3543.5, 3543.6, 3563.2, 3571, 3571.1 and 3571.3,
Government Code.
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32630. DlﬂlmxsaMB.eﬂJsa.Lthstﬂ.ﬂ.CnmplﬂnL R

If the Board agent concludes that the charge or the evidence'is-insifficient. to ‘establish a prima
facie case, the Board agent shall refuse to issne complainit, it whole or in part,- The refusal shall
constitute a dismissal of the charge. The refusal, including:a statement of the grounds for refusal,
shall be in writing and shall be.served on the charging party and respondent.

Authority cited: Sections 3509(a), 3513(h), 3541.3(g), and 3563(f), Govemment Code
Reference: Sections 3509, 3513(h), 3514.5, 3519, 3519.5, 3541.3(i), 3541 5, 3543, 5 3543.6,
3563(h), 3563.2, 3571, 3571.1 and 3571.3, Government Code.
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- 32635, Review of Dismissalg,

(a) Within 20 days of the date of'service of a-dismissal, the chargmg party may appeal the
dismissal to the Board itself. The-original appeal and five copies shall be filed in writing with the
Board itself in the headquarters office, and shall be sipned by the charging party or its agent.
Except as provided in Section 32162, service and proof of service of the appeal on the respondent
pursuant to Section 32140 are required. :

The Appeal shall:

(1) State the specific issues of procedure, fact, law or rationale to which the appeal is takén;
2) Identify-;the page' or part of the dismissal to which each appeal i§ taken;

(3) State the grounds for each issué stated.

(b) Unless good cause is shown, a charging party may not present on appeal new charge
allegations or new supportmg evidence,

(¢) If the charging party files a timely appeal of the dismissal, any other party may file a statement
in opposition to the appeal within 20 days following the date of service of the appeal. The
original opposition and five (5) copies shall be filed in writing with the Board itself in the
headquarters office, and shall be signed by the filing party. Service and proof of service of the

" statement pursuant to Section 32140 are required. ,

Authority cited: Sections 3509(a), 3513(h), 3541.3 and 3563, Government Code. Reference:

Sections 3509, 3514.5, 3519, 3519.5, 3541.5, 3543.5, 3543.6, 3563.2, 3571, 3571 1 and 3571 3
Government Code, .
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32640. ... - Issusnce.of Complaiot.

(2) The Board agent shall-issue a complaint 1f the charge or the evidence is sufficient to establish
a prima.facie-case. The. complamt shall contain a statement of the specific facts upon which
Board jurisdiction is based, including the identity of the respondent, and shall state with
partlculanty the conduct which is alleged to constitute an unfair practice. The complaint shall
include, when known, when and where the conduct alleged to constitute an unfair practice
occutred or is occurring, and the name(s) of the person(s) who allegedly committed the acts in
question. The Board may disregard any error or defect in the complaint that does not:-
substantmlly affect the nghts of the partles

{b) The Board shall serve the complamt on th;: chargmg party and respondent

(c) The decision of 2 Board agent to issue a complamt is not appealable to the Board itself except
in accordance with Section 32200.

~ Authority cited: Sections 3509(a), 3513(h), 3541. 3(gj and 3563(f), Govemment Code.

Reference: Sections 3509, 3513(h), 3514.5, 3519, 3519.5, 3541.3(i), 3541.5, 3543.5, 3543 6,
-3563(h), 3563.2, 3571,3571.1 and 3571.3, Govemment Code,
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| 32644, Answer.

={8)"The respondent shall file with the Board an answer to the complaint within 20 days or at a
-«-time set by the Board agent following the date of service of the complaint. Service and proof of
service of the answer pursuant to Section 32140 are required. If a formal hearing is set less than
20 days after the complaint is served, the answer shall be filed no later than the date of hearing
stated in the notice of hearing or as otherwise directed by the Board agent, Amended complaints
served after the answer is filed shall be deemed denied, except for those matters which were
admitted in the answer and which have not been changed in the amended complaint.

(b) The answer shall be in writing, 51gued by the party or its agent and contain the followmg
information:

(1) The case number appearing on the complaint;
(2) The name of the charging party;
(3) The name, addreés, telephone number and any affiliation of the respondent;

(4) The pame, address, telephone number and capacity of any agent of the respondent to be
contacted,

(5) A specific admission or denial of each allegation contained in the complamt If the

respondent does not have knowledge of information sufficient to form a belief as to the truth of a

particular allegation, the respondent shall so state and such statement shall operate as a denial of
the allegation;

(6) A staterent of any affirmative defense;

(7) Notwithstanding the Code of Civil Procedure Section 446, a declaration under penalty of
perjury that the answer is true and complete to the best of the respondent's knowledge and belief.

(c) If the respondent fails to file an answer as prowded in this section, the Board may find such -

failure constitutes an admission of the truth of the material facts alleged in the charge and a waiver

of respondent's right to a hearing.

Y

Authority cited: Sections 3509, 3513, 3541.3 and 3563, Government Code. Reference: Sections

3509, 3514.5, 3519, 3519.5, 3541.5, 3543.5, 3543.6, 3563.2, 3571, 3571.1 and 3571. 3,
Government Code, -
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The Board may: dlsregard any.error or defect in the original or amended charge, complamt,
_‘ g wh.lch does not affect the substantial rights of the parties. '

, 4" Sections 35{).9..35 13, 35413 and 3563, Govemment Code. Reference: Sectmns
35.02..35141‘, (a), 3541.5(a) and 3563.2, Government Code. _
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. 32646, - Defenses to Complaint,

If the respondent believes that issuance of the complamt is inappropriate either because the
dispute is subject to final and binding arbitration, or because the charge is untimely, the
respondent may assert such a defense in its answer and may move to dismiss the complaint,
specifying fully the legal and factual reasons for its motion, The motion and all accompanying
documents shall be served on the charging party. The charging party may respond to the
respondent's motion within 10 days after service or within a lesser period of time set by the Board
agent. The Board agent shall inquire into the issues raised by the motion, and shall dismiss the
complaint and charge if appropriate. If the Board agent sustains the motion, the dismissal may be
appealed to the Board itself in accordance with Section 32635. If the Board agent denies the
motion, the denial is appealable only as provided in section 32200

Authority cited: Sections 3509, 3513, 3541.3 and 3563, Govemmcnt Codé Reference: Sections
3509, 3514.5, 3519, 3519,5, 3541.5, 3543. 5 3543.6, 3563.2, 3571 3571 1 and 3571.3,
Government Code.
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32647. Amendment of Complaint Before Hearing.
After issuance of a complmnt, the chargmg party may move {0 amend the complamt by ﬁlmg with

~ the Board agent:

- () arequest to amend the complaint, and

(b) an amended charge meeting the requ:rements of Sactmn 32615
Authonty clted Sections 3509,3513, 3541.3 and 3563, Govemment Code. Reference Sectwns

3509 _3514.5, 3519, 3519.5, 3541 5, 3543.5, 3543.6, 3563, 2 3571 3571 1 and 3571 3,
Government Code.
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32648. Amendment of Complaint During Hearing,

During hearing, the charging party may move to amend the complaint by amending the charge in™> -
writing, or by oral motion on the record, If the Board agent determines that amendment of the™ """
charge and complaint is appropriate, the Board agent shall permit an amendment. In determining
the appropriateness of the amendment, the Board agent shall consider, among other factors, the
possibility of prejudice to the respondent. .

Authority cited: Sections 3509, 3513, 3541.3 and 3563, Government Code. Reference: Sections
3509,3514.5, 3519, 3519.5, 3541.5, 3543.5, 3543.6, 3563.2, 3571, 3571, land357l 3,
Goyvernment Code. -

214




32649, Answer to Amendment.

'Wlthm 20 days or a time set by the Board agent after service.of an-amendmént to the complaint,

the Board agent may require the respondent to file an amendment to its answer, which shall
respond only to the new allegations in the amended complamt The respondent shall file with the
Board proof of service of its amended answer,

Authority cited: Sections 3509(a), 35 13(h), 3541.3(g) and 3563(f), Government Code.

Reference: Sections 3509, 3513(h), 3514.5, 3519, 3519.5, 3541.3(i), 3541.5, 3543.5, 3543.6,
3563(h), 3563.2, 3571, 3571.1 and 3571.3, Government Code.
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32650, . - Infammal Conference,

(a) A Board agent may conduct an;informal confeérence or conferences to clarify the issues and
explore the possibility of voluntary setﬂement No record shall be made at such a conference.

(b) A Board agent shall give reasonable notlce of such conference to each party d1rected to
attend.

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code.

Reference: Sections 3509, 3513(h), 3514.5, 3519, 3519.5, 3541.3(f), 3541 5, 3543.5, 3543.6,
3563(h), 3563.2, 3571, 3571 1, and 3571.3, Government Code.
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32661. Rﬂpnsnancy-ﬂlmma

(2) An unfair: practxcc charge:concerning conduct subject to G0vernment Code Section
3514, 5(a)(2) 1or:3541.5(2)(2),:0r subject to final and binding arbitration pursnant to a collective
" hargainingapreement for parties governed by the MMBA or HEERA, may be filed based on a
claim that the settlement or arbitration award is repugnant to the applicable Act.

(b) The charge shall comply with the requirements of Section 32615. . It shall allege with
specificity.the facts underlying the charging party's claim that the arbitrator's award is repugnant
to the purposes of the applicable Act

(c) Inreviewing the charge to determine whether a complamt shall § xssue, the Board age.nt shall
have all of the powers and duties specified in Section 32620. A Board agent's issuance of a
complaint under this section shall not be appealable to the Board itself except as provided in
Section 32360,

(d) The Board itself may, at any time, d:.rect that the record be submitted to the Board itself for
decision.

Authority cited: Sections 3509,.3513, 3541.3 and 3563, Government Code. Reference: Sections

3509,3514.5, 3519, 3519.5, 3541.5, 3543.5, 3543.6, 3563.2, 3571, 3571.1, 3571.3 and 3589,
Government Code
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32680,  Formal Hearing. |

- If'the informal conference procedure fails to result in voluntary settlement, the Board may order a
-hearing. The hearing shall be conducted by the Board according to the provisions of Chapter 1,
Subchapter 3 (commencing with Section 32165) of these regulations.

Authority cited: Sections 3509_(:), 3513(h), 3541.3(g) and 3563(f), Goverament Code.
- Reference: Sections 3509, 3513(h), 3514.5, 3519, 3519.5, 3541.3(i), 3541.5, 3543 5, 3543 6,
3563(h), 3563.2, 3571, 3571.1, and 3571.3, Government Code.
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32660.

(2) The Board shall serve on each party a notice of the formal hearing which shall state the date,
time and place of the heari.ng '

{b) The Board may also serve on each party a pre-hearmg memorandum wlnch shall set forth the
following information: : o o

(1) A summary of the proceedmgs to date, including but not lumted toa statement of the charge, -
a summary of any negotiations excluding offers of settlement and a statement of the issues. settled,

(2) A statement of the issues to be dec:ded at the formal hearing.
Authority cited: Seéctions 3509(a), 3513(h),-3541.3(g) and 3563(1f), Government Code.

Reference: Sections 3509, 3513(h), 3514.5, 3519, 3519.5, 3541.3(i), 3541.5, 3543.5, 3543.6,
3563(h), 3563.2, 3571, 3571.1 and 3571.3, Government Code.
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- SUBCHAPTER 7. COMPLIANCE

Article 1. Compliance

32980. Compliance.

The General Counsel is responsible for detenmmng that partles have comphed with final Board
orders. The General Counsel or his designate may conduct an inquiry, investigation, or hearing
“under Chapter 1, Subchapter 3 of these regulations, concerning any compliance matter.

(a) In each case in which a compliance investigation ot hearing is conducted, a written
determination shall be served on the parties. . :

(b) A determination based on an mveshgahon may be appealed to the Board itself pursuant to
Chapter 1, Subchapter 4, Article 2 of these regulations,

(c) A determination based on a hearing may be appealed to the Board itself pursuant to Chapter
1, Subchapter 4, Article 1 of these regulations.

Authority cited: Sections 3509(a),.3513, 3541.3 and 3563, Government Code. Reference:
Sections 3500, 3514.5(c), 3520, 3541.5(c), 3542, 38633 and 3564, Government Code,and
- Firefighters Tinion Tocal 1186 v, City of Vallejo (1974) 12 Cal.3d 608,
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SUBCHAPTER 8. AGENCY FEE REGULATIONS

Article 1. Agency Fee

(zh) Pursuant to Government Code Sections 3515. 7, 3540.1 and 3543, an exclusive
representatwe may enter into an agreement with an employer which prowdes for the "fair share"
r "agency shop" form of organizational security.

{be) Pursuant to Government Code Section 3546, an exclusive representative of a bargaining unit
including public school employees may initiate implementation of an organizational security
provision for the payment of "fair share” or "agency shop" fees by covered employees.

(vd) Pursuant to Government Code Section 3583.5, an exclusive representative of a bargaining

unit including employees of the University of California, other than a unit including faculty who
are eligible for membership in the Academic Senate, or employees of the California State

University may initiate implementation of an organizational security provision for the payment of
““fair share™ or “agency shop” fees by covered employees.

(dr.) “Fair share” and “hgehcy shop” forms of organizational secunty shall be known herein as
“agency fee.” All such agency fee agreements and prowslons shall be administered in accordance
with the followmg regulations.

| Authority cited: Sections 3809(a), 35 iS(h), 3541.3(g), (i) and (n) and 3563(ﬂ, (h) and (n'i),

Government Code. Reference: Sections 3802.5, 3515.7, 3540.1(i), 3543, 3546 and 3583.5,
Government Code; and Chicago Teachers Union, Local No. 1 v. Hudson (1986) 475 U.S, 292.
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32991. Amonnt of Agengy Fee,

The agency fee shall not exceed the amounts set forth in Government Code Sections 3502.5(&),
3513(k), 3540.1(i)(2), 3546, and 3583.5. '

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code.
Reference: Sections 3302.5(a),.3513(k), 3540.1(i), 3543, 3546 and 3583.5(a), Government Code;
and Ch1cago Teachers Union, Local No. 1 v, Hudsnn (1986) 475 U.8. 292
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32992, . Nofification nf Nonmembher.

(8) Each nonmember who will be required to pay an: agency fee shall annually receive written
notice from the exclusive representative of:

(1) The amount of the agency fee which is to be expressed asa percentage of the annual dues per
member based upon the chargeable expendlturee identified in the naotice; °

~ (2) The basis for the calculation of the agency fee; and
(3) A procedure for appealing all or aﬁy part of the agex;cy fee

(b) All such calculatlons shall be made on the basis of an mdependent audlt that shall be made
avaﬂable to the nonmember

(¢} Such written notice shall be sent/distributed to the nonmember either:

( l) At least 30 days prior to eollectlon of the agency fee, after which the exclusive representanve
shall place those fees subject to objection in escrow, pursuant to Section 32995 of these '
-regulations; or .

(2) Concurrent with the initial agency fee collection, provided however, that all agency fees so
noticed shall be held in escrow in toto until all objectors are identified. Thereafter, only the
agency fees for agency fee objectors shall be held i in escrow, pursuant to Section 32995 of these
regulations.

Authoﬁty cited: Sections 35.[].%:1. 3513(h), 3541.3(g) and 3563(f), Government Code.

Reference: Sections 3502.5,3515.7, 3540.1(i), 3543, 3546 and 3583.5, Government Code; and
Chicago Teachers Union, Local No. 1 v. Hudson (1986) 475 U.S. 292.- '
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32993, Filing of Financial Repart,

Each exclusive representative that has agreed to or has had implemented an agency fee provision
shall, as part of the financial report required by Government Code Sections 3302.5(f), 3515.7(e),
© 3546.5, 3584(b), and 3587, also include (a) the amount of membership dues and agency fees paid
by employees in the affected bargaining unit, and (b) identify the expenditure(s) that consntute(s)
the basis for the amount of the: agency fee. - .

Authonty cited: Sections 35!!9.(5,], 3513(h), 3541.3(g) and 3563(f), Government Code.

. Reference: Sections 3502.5, 3515.7(e), 3546.5, 3584(b) and 3587, Government Code; and
Chicago Teachers Union, Local No. 1 v. Hudson (1986) 475 U.S. 292,
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32994, Agency Fee Apnenl Procedure,

(a) -If an agency fee:payer disagrees with the exclusive representative's determination of the
agency. fee amouat; that employee (hereinafier known as an "agency fee objector”) may file an
agency fee objection. Such agency fee objection shall be filed with the exclusive representative.
_An-agency fee objector may file an unfair practice charge that challenges the amount of the
-agency fee; however, no complaint shall issue until the agency fee objector has first exhausted the
exclusive representative's Agency Fee Appeal Procedure. No objector shall be requxred to
exhaust the Agency Fee Appeal Procedure where itis insufficient on its face. .

- (b) Each exclusive rej:nresentative that has an agency fee provision shall administér an Agency Fee
Appeal Procedure in accordance with the following:

(1) A agency fee objection shall be initiated in writing and shall be filed w1th an official of the
exclusive representative who has authority to resolve agency fee objections. .

(2) An agency fee objection shall be filed not later than 30 days following distribution of the
notice required under Section 32992 of these regulations.

(3) Within 45 days of the last day for filing an objection under Section 32994(b)(2) of these
regulations and upon receipt of the employee's agency fee objection, the exclusive representative
shall request a prompt hearing regarding the agency fee before an impartial decisionmaker.

(4) The unpart:al decisionmaker shall be selected by the Public Employment Relations Board, the
American Arbitration Association, or the California State Mediation Service. The selection
among these entities shall be made by the exclusive representative.

(5) Any party may make a request for a consolidated hearing of multiple agency fee objections
based on case similarities, including but not limited to, hearing location. At any time prior to the.

start of the hearing, any party may make a motion to the impartial decisionmaker challenging any.
consolidation of the hearing.

(6) The exclusive representative bears the burden of establishing the reasonableness of the
amount of the agency fee

(7) Agency fee objection heanngs shall be fair, informal proceedmgs conducted in conformance
with basic precepts of due process,

(8) All decisions of the agency fee impartial decisionmaker shall be in wntmg, and shall be
rendered no later than 30 days after the close of the hearing.

(9) All hean'ng costs shall be borne by the exclusive representative, uniess the exclusive
representative and the agency fee objector agree otherwise.

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(?), Government Code.
Reference: Sections 3502.5, 3515.7, 3540.1(i), 3543, 3546 and 3583.5, Government Code; and
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Chicago Teachers Union, Local No. 1 v. Hudson (1986) 475 U.S. 292,
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32995, Escmw_n.E_Agency_Eees_m.D.lspmﬂ -

‘(a) The excluswe representative shall open an account in any independent ﬁnancml mstltutxon m A
“which to place in escrow either: _

(1) Apgency fees to be collected from nonmeﬁ:bers who have filed timely agency fee objections™
pursuant to Sech’on 32994(1:)(2) of these regulations; or

(2) Apgency fees collected from nonmembers receiving concurrent uotlce with the initial agency
fee collection prov:ded in Section 32992(c)(2) of these regulations.

(b) Escrowed agency fees that are being challenged shall not be released until after either:

(1) Mutual agreement between the agency fee objector and the excluswe representatwe has been
reached on the proper amount of the agency fee, or

(2) The unpartlal decmonmﬁker has made hlslher declswn, whlchever comes first,
(© Interest at the prevailing rate shall be paid by the exclusive representative on all rebated fees. -
Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code.

Refetence: Sections 3502.5,3515.7, 3540.1(i), 3543, 3546 and 3583.5, Government Code; and *
Chicago Teachers Union, Local No. '1 v. Hudson (1986) 475 U.S. 292.
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132996, Filing of Agency Fee Anpeal Procedure

An exclusive representative with an égency fee agreement or provision shall file a-copy 6f its
Agency Fee Appeal Procedure with the Board within 30 days after entéfing into an agency fee
agreement. or w1thm 30 days of its notlﬁcatzon to the employer that mmates the collectmn of

* Authority cited: Sectlons 3509(a), 3513(h), 3541. 3(g) and 3563(f), Government Code.
Reference: Sections 3502.5,3515.7, 3540.1(i), 3543, 3546 and 3583.5, Government Code; and
Chlcago Teachers Union, Local No. 1 v. Hudson (1986) 475 U.S. 292,
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32997. Compliance.

It shall be an unfair pracuce for an excluswc rep entative to co]lect agency fees in violation of
these regulanons ;

Authority cited: Sections 31509(a), 3513(h) 3541 3(g) and (1) and 3563(f), Government Code
Reference: Sections 3502.58, 3515.7, 3519.5, 3540.1(i), 3542(d), 3543.6, 3543, 3546, 3546.5,
3563.2, 3564(d), 3571.1 and 3583.5, Government Code; and Chicago Teachers Union, Local No.
1y, Hudson (1986) 475 U. S 292, . .
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August 30, 2002 o | . RECENED

- .

Ms. Paula Higashi S AUG 30 21102
Executlve Director . , COMMISQON ON
Commission on State Mandates ' -

980 Ninth Street, Sulte 300 : - STATE MANQATEQ

Sacmmemo. CA 85814
Dear Ms. Higashi'

As requested In your letter of August 2, 2002, the Department af Finance has reviewed the test’
claim submitted by the City of Sacramento and the County of Sacramento (claimant) asking the
Commission to determine whether specified costs incurred undér Chapter No. B01, Statutes

- of 2000, (SB 739, Solis) are reimbursable state mandated costs (Clatm No. CSM-01-TC-30
"Local Government Emplaymem Relations").

Commencing with page 6 of the test claim, the claimant has identified varisus duties, which it
asserts are reimbursable state mandates. Article Xll) B, Section & of the Californla Constitution
states that a reimbursable mandate occurs if a new program or a higher level of service on iocal
.. govemment exists, Pursuant to Government Code Section 17556(g), if the statute prowdes for
. . offsetting savings to local agencles and results.in no'net-costs to the agencies, the Cermmission
on State Mandates shall not find those costs to be mandated by the State, As a result of these

provisions, Finance concludes that there are not any state reimbursable costs resulting from .
Chapter 901

This test claim legislation dogs not create a new program or a higherlevel of service since the
duties of the local agency employer representatives as stated in Chapter 901 are substantia!ly
similar to the duties and responsibilities required under existing collective bargaining
enforcement procedures and therefore the costs incurred by the local agency employer
representatives in performing those duties and responsibilities under this chapter are not
reimbursable as state-mandated costs.” Duties that the agencles already perform under the '
existing process include responding to unfair laber practice charges, complling payroll and -
personnel records, and partncipatlng in meetings and negot:a‘uons with unions.

Many of the duties listed in'this test claim are discretionary and therefore do not'qualify as™ -
reimbursabie state-mandated costs. For example the chapter does not require employers to
create and provide training on the Public Employment Relations Board's (PERB) rules and

regulations, process agency shop petitions, participate in PERB’s rulemaking process, or appeal
PERB decisions.

Chapter 901 provldes for offsetting savings to local agancles since this chapter would shift local
employers from a process where they rely on the court system to litigate unfair labor practice
charges to a process where they would rely on PERB for those types of decisions. The costs
that the employers would indur through the process with PERB would have been {ncurred if the
unfair labor practice claims were still being litigated in the court system. To the extent that

. . - R -
-
A
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PET\"B settles claims before they ever reach a courtroom, the provisians within this chapter
-would result in savings to the public agencles.

As required by the Commission's regulatlons, we are mc:ludmg a “Proof of Saniice mdlcatmg‘ AL
that the parties included on the malling fist which accompanied your AUgust 30, 2002 letter | hava' ‘
been provided with coples of this letter via either United States Mail or, in the case of ‘state -
agencles, Interagency Mail Service. e

‘f you have any questlans regardmg this let‘ter please contact Tom Lutzenberger.' Pﬂnctpal
Program Budget Analyst, or Keith Gmeinder, state mandates claims coordinator for the
Department of Finance, at (816) 445-8813,

Siﬁcerely,
Ladvme M‘DL
S. Calvin Smith
Program Budget Manager

Attachments

- 300 - -
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Attachment A

DECLARATION OF

DEPARTMENT OF FINANCE

CLAIM NO. CSM-01-TC-30

1. lam currently employed by the State of California, Department of Hnance (Financ.e) am

familiar with the dutles af Finance, and am authorized to make this declaration on behaif
of Finance. : ‘

.2  We concur that the Chapter No. 901, Statutes of 2000, (Solis) sections relevant tothis -
claim are accurately quoted in the test claim submitted by claimants and, therefore we -
- do not restate them in this declaration. '

3..  AtachmentB is a true copy of Finance's analysis of the June 6, 2000 version of SB 749

which was subsequently amended prior to enactment as Chapter No, 801, Statutes of
- 2000, (Solis). -

| certify under penalty of perjury that the facts set fdrth in the foregolng'are true and correct of ’
. my own knowiedge except as to the matters therein stated as Informatlon or behef and as to
those matters | belleve them to be true,

e %%Z"

at Sacramento CA » : Tom Lutzenberger

AUG-38-2082 16144 o 9163279;934 ' 972 , P.a3
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PROGF OF SERVICE

Test Claim Name:  Local Government Employment Relations
Test Claim Number: CSM-01-TC-30

I, the underslgne,d ‘deciare as follows: ' -
| am employed in the County of Sacramento, State of California, | am 18 years of age or older

and not a party to the within entitied cause; my business address is 815 L Street B Fioor,
Sacramento, CA p5614. . -

On August 30, 2002, | served the attached recommendation of the Department of Finance in
sald cause, by facsimile to the Commission on State Mandates and by placing a frue copy _

thereof: (1)to claimants and non-state agencies enclosed in a sealed envelope with postage -
thereon fully prepald in the United States Mail at Sacramento, California; and (2) to state

agencies in the normal pickup location at 915 L Street, 8th Fioor, far Interagency. Mall Servlce
addressed as follows: .

A-16 ‘ B8
Ms. Paula Higashi, Executlve Director - State Controller‘s Office
Commission on State Mandates - Division of Accounting & Reporting.
880 Ninth Street, Sulte 300 ' Attention: Michael Havey :
Sacramente, CA 95814 _ i 3301 C Street, Suite 500
Facsimile No, 445-0278 , Sacramento, CA 85816
B-29 - . Ms. Pam Stone, Legal Counsel
' Leglslative Analyst's Office . ’ MAXIMUS
Attenflon Marianne C'Malley o . 4320 Auburn Bivd., Sulte 2000 -
926 L Street, ‘Suite 1000 - - Sacramento, CA 95841 '
Sacramento, CA 95814 ' :
Ms. Harmeet Barkschat o C-50
Mandate Resource Services - : Director ' _
5325 Elkhomn Bivd, #307 - Department of Industrial Reiatuons
.Sacramento QA 95642 _ . 770 L Street
Sacramento, CA 05814
Executive Director Mr. David Wellhouse
Public Employment Relations Board David Wellhouse & Associates, inc.
1031 18" Street 8175 Kiefer Blvd,, Suite 121
Sacramento, CA 85814 E Sacramento, CA 85626
Mr. Leonard Kaye, Esq., _ Mr. Steve Keil T
County of Los Angeles - California State Association of Counties
. Audlter-Controller's Office 1100 K Street, Suite 101 -
500 W. Temple Street, Room 603 - Sacramento, CA 95814

Los Angeles, CA 80012
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Ms. Patty Masuda, City Manager
City of Sacramento

980 Ninth Street, 10th Floor
Sacramento, CA 95814

" Mr. Andy Nichols, Senior Manager
Centration, Inc.
12150 Tributary Point Drive, Suite 140
Gold River, CA 85670

Terry Schutten, County Executlve
"‘County of Sacramento -

" 700 H Street, Room 7650
Sacramento, CA 95814

Mr. Steve Smith, CEQ .
Mandated Cost Systems, Inc.
11130 Sun Center Drive, Suite 100
Rancho Cordova, CA 85670

Mr. Allan Burdick

T MAXIMUS

4320 Aubum Bivd., Suite 2000
Sacramento, CA 05841

1.declare under penalty of perjury under the laws of the State of Califomnia that the foregoing is
' true and correct, and that.this declaration was executed on August 30, 2002,

Cllrfomna

91532"303

FAX. NU, HlO3giueey

Mr. Paul Minney -

Spector, Middleton, Young, & aney, LLP
7 Park Center Drive . .
Sacramento, CA 95325“"‘

PO Box 987 = .
Sun City, CA 92588 .

Mr Steve Shields

. Shields Consulting Group, Inc.

1536 36" Streat -
Sacramento CA 95816

Ms. Catherine Srmth .
California Special District Assomahon
1215 K Street, Suite 930,

. Sacramento, CA 85814

Tyl

acramento,
Ny 272 _/-J;LZ::—-—
Mary Latory? .
N
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" MNDBENT DATE: June 6, 2000 ~BILL NUMBER: SB 739
~ POSITION: Oppose . ‘ " AUTHOR: H. Solis, et al.
. SPONSOR: Service Employees Intemanona] Union RELATED BILLS: SB 402"
' © (SEIU) . | X
| BILL SUMMARY

This bill would expand- the jurisdiction of the Pubhc Employment Relatmns Board to include resolung- ‘
disputes and enforcing the statutory duties. and rights of employers and employees of local public.
. agenies, except that these provisions would not apply to peace officers or the City or County of Los
Angeles. This bill also would allow for the establishment of an agency shop fee agreement th.hout a

negonared agreement with the public employer under spec1ﬁed condmons

E]gCA_L SLJMM_AI_!Y |
‘ Tms bill would result in a State-reimbursable mandate by requiring local unfair labor practices. to be

spbmirted to the Public Employment Relations Board (PER.B) for resolution. The reimbursable eosts -

would include staff ime to prepare for and participate in the PERB hearings and the reimbursement of

" . attorneys’ fees. These costs are likely 10 be higher than the $32.7 million cost of the State-teimbursable

]
.
13
A

~ mandate for schoo] collective bargaining, as there aré more local agencies (more than 5,000) than there -~
aré schools (approximarely 1,200), and local collective bargaining agreaments are less uniform than the' o

collective bargaining agreements of schools.

The PERB estimates thar the expansion of its jurisdiction, as proposed in this b11] would resu]t in

1ncreased costs of $1.5 million anmually.

The Deparment of Industrial Relations (DIR) indicates this b111 would result in a significant cost '

' increase to conduct the elecnons for the esmbhshment of agency shop fee agreements. .

.COMMENTS

The Department of Finance is opposed 10 this bill for the following reasons:

a This bill'would result in a2 significant increase in costs to the State due to the State-rexmbu:sable' |

mandate and additional workload requirements associated with this bill.
o This bill would remove dispute resolution from local coritrol.

T e, | o
t I(an . . ert 7 . ‘
Depanmg:m Dgpury Dlrect&' Original s!gned by ~ Date JUL 3 2{}0& a
. i Robert D, Mivashire _
s Otfice: . : . Position Noted
Governor's Oﬁ'ufe. By: Date { posii Approved—"'—_
' ' _ 5 (ﬂ) Position Disapproved
B L ANALYSIS - " Fomm DE-43.(Rev 03/95 Buff).

ADMSERV:SBT39-5480.doc 7/3/0U 5:41 PM _ _
' - . 304 R _
AUG-30-2922 16:45 - 3163270225 9B% ‘ P.85




RUL=3U=Uz2 PRt U0 FIT Derl Ur FINANUE FAR NU, YiD3ZIuced . Lout
BILL ANALYSIS/ENROLEED BILL KEFUSL=(CUNLUN UL

. BIL ,
AUTHOR - '~ AMENDMENT DATE ' BILL NUMBER

AIJYSISI "NROLYL. 1L L9} .8 LN LAY L) B AL Ann sre SR

H._ Solis, etal, | § Jm_ze'G,ZOOO ‘ . .. SBT739 -

. ﬁ@x'szg

+ ,g_;

‘I'he Meyers-lvhhas Brown Acz estabimhes pnnclples which public agencies are requ:red to follow

'in their rules e tégulétions for administering employer-employee relations. All public agencies”

are obligated 10 meet and to confer in good faith regarding wages, hours, and other terms and -

 conditions of employment with representatives of recognized employee organizations. Under- ..
current law, the duty to bargain requires the public agency to refrain from making unilateral
changes in employe&c wages and working conditions until the employer and employeé association .

have bargained 10 iropasse; this dury continues in effect afier the expiration of any employer
employee egreement. Current law also designates the DIR as the agency which molva a.ny local -
d:sputes regardmg the desxgnanon of an exclusive representative.

- Under current law, local collective bargammg agreements establish chspute resolunon pracuces If

either, party is unsatisfied with the outcome of this dispute resolution process, the issue can be-

.appealed to the judicial system. This bill would, subject to the appropriation of funds in the Budget

Act, require any complaint regarding a violation of the rules and regulations of a public agency to .
be Submitted to the PERB for resolution as an unfair labor practice. This provision would nqt '
apply-10 peace officers or the City or Counry of Los Angeles. '

* Under curremt law, a public agency yaad a recognized public employes organization may requirt |
employees, as a condition of continued employment, to either join the recognized employee: -

organization of pay a specified fee. Such an arrangemment is termed an “agency shop” agreement. .
This bill also would allow the establishment of an agency shop arrangement without a negotiated

" agréemerit upon & signed petition by 30 percent of the employees in the applicable bargaining wnit,
and the approval of 3 majority of employees casting a ballot in a secret ballot elecrion, This bill "
would require the DIR to conduct this election in the event thit the employee. orgamzauon andthe - -

employer fail 1o agree on a neurral entity to conduct the election. - An election could-not be held
more than pnce per year. This bill would require agency fee obligations to continue as long as the
employee .organization is the recogmzed bargmmng representative, even if the agreement ‘berween
the employer and the employee organization expires. . '

Fiscal Analysis

. This bill would result in a State-reimbursable mandare by requiring local unfair labor pracuces 10

be submitted to the PERB for resolution. The reimbursable. costs would include staff time 10

- prepare for and participate in the PERB hearings and the reimbursement of attorneys® fees, These . ..
.eosts are likely 10 be higher than the $32.7 million cost of the Stare-reimbursable mandate for - - .

school collective bargaining, as there are more local agencies (more than 5,000) than there are, '

schools {approximately 1,200), and. local collective bargaining agreements are less uniform than '
the collective bargaining agreements of schanls. ' .

The PERB estimates that the expansion of its 1unsd1cnon 2s proposed in this bill, would resu!t m. '
mcreased costs of $1.5 million annually. )
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. | Senate Bill No. 735

CHAPTER 501

An act to amend Secdoms 3500, 3501, 35025, and 35085 of w
amend, repumbey, and odd Section 3509 of, to emend and renumber
Section 3510 of,'to add Section 3511 w, and 1o repeal and add Section -
3507.1 of; the Government Code, relaring to public employment.

[prdbyﬁoverw Septensber 26, 2000, Filed
Mebmnry of Statz September 29, 2000.]

LEGISLATIVE COUNSEL'S DIGEST

SB 739, Solis. Local public employees: agency shop a:mgemmt
and the Pitblic Employment Relations Bozrd.

(1) Under ths Meyers-Milias-Brown Act, an aguqv s.hup
smeement may be negouated berwesn a public egency - 2
recognized public employee orgenization

This bill would addidonally autherize an agency shup amugcm:m
without & negotiated agreement upon & signed petition by 30% of the

. employees in the gppliceble bargaining wnit requesing an sgency
thop agresment end majerity approval of the employest vouing in a -
sceret ballot election on the issus, The bill would provide that the
petition may be filed only after good falth regorariens, not to exceed
30 days, have taken place berween the pares in an effonn w reach
an agreement. The, bill would require the Divisied of Concilistion of
the Department of Industrial Reletiens w conduet an election that

. rmay not be held more frequently than once a year, if the partics

. cansot agres within a prescribed dme period on the selecuun of &

+. neutral person or entity to conduot the election,

(2) Existing lew esmblishes the Public Employmmt Relations
Board in state govemment 85 a means of msolving disputes and
enforcing the stamrory duties and rights of employers and employees
wnder the . Educational Employment Relations Act, the Higher
Education Employer-Employee Reladons Am, and the Ralpk C. Duls .
Ast,

“This bill would expand the jurisdicion of th: “Publio Employment
Reladans Board to include resolving disputes ‘amd enforcing the
siatutory duties and righs of employers and employees under the
Meyers-Milias-Brown - Act 'and would specifically include resolving
disputes alleging violation of rules and Jcgulations adopted’ by a

' public agency, other than the County of Los Angeles and the City of
Los Angeles, pursuant to the Meyers-MiliasBrown Act that are
consistent with the ax coneeming umit  determinations.
representations, recogniton, and elsetions. The bill would provide
that irplementation of this provision is subject to the' gppropriation

AUG-30-2082 16147 o 18327907 o7 : F.oo '
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-of fonds for this purpose ip the ammual Budget Act and that
provision becomes operative on Fuly 1,2001. . o
(3) Existing law provides that in the ebsence of locsl procedores
for = resolving disputes on the. sppropriafeness of a wunht of
representation, upon the request of any of the ‘paries, the dispute is
to be submitted to the Division of Conciliztion of the Deparmment of
Industrial Relations, o :
Thiz bill would require any dispute under rules by & public
agwogmedm;:p&ﬁmdam efnr majority
representation, and election of 2 , to
be submitted 1o the board for moludon.up'g‘!nu uquestbo“d would m its
deserminations based on the rules'adopted by the publio agency. .
(4) The sct specifies that nothing in its provisions affects the rights

of a public employee to adthorize a duss deduction from his or her

salary or wages pursuant 1a specified provisions of law. .

This Bill would addidonally require a public employer to deduct
the payment of dues or serviey fees w a recognized employes
organization as vequired by an agency shep  amangement between
the recopnized employes orgenizstion and the public employer. It
would also provide that .agency fee obligatens shall contime in effect
as Jong 25 the employee organization is thé rocopnized bargeining

representative, norwithstanding the expiration of mny egrecment -

betwee nﬂ the public employer and the recognized employes
on.
(5) The provisions of this bill would not apply to any recognized
employee organization representing peace officers, o5 dsfined in a
Spec{ﬁed provision of existing Jaw.

The people of the Stare of California do enact as follows:

SECTIdN 1. Section 3500 of the Government Cede is amended
to read: ) . . .

3500. (s) It is the putpose of this chapter to. promo full
communicaticn between public employers and their employees by
providing - 2 rcasoneble method of resolving dispwes regarding
wages, hours, and other terms and conditions .of . employment

‘. between public’ employers and public employee organizations. It is

also the purpose of this chepter w promote the improvement of
personne] mansgement and  employsr-employee relations within the
. varipus pubjic agencies in the Stats Californfa by providing &
uniform basis for recognizing the right of public employees o join
orgmmizations: of their own choice . and be by those

jons in their employmenr rclationships with public

sgencies. Nothing contained herein shall be deemed to supersede the
provisions of cxistng swmie law and the charters, ordinances, and rules
of loeal publio egencies that esmblish end regulate a merit or -eivil
service system or which provide for other methods of administering

- to . : : 1308 -
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. emplnyer-unployes relatlons nor 5 it imended tha this &m be -

: binding upon those public sgencies that provide propedures for the
administration of employer-employes relations in accordance with
the provisions -of this chupter This chapter is intended, instead, to .
suengthen merdt, civil servise and -othor metheds of sdminisizzing -
employe-cmployes relations  through the establichment of uniform
and crderly meathods. of commumication betwesn employess end the
public apencies by whith they are employed.: .

(b) The Legislomre finds and declares. that the duties and
responsibilitics of local “agency employer represemtatives under . this
chapter we substantially similar tw the duties amd responstbilidés
requirsd  under  exising  collective - bargaining  enforcement
pmuﬁmmdthmfmmemmcmedbywhcuamcy

- employer  representstives in  performing those - dutiss  end
responsibilities under this chapter are  not reimbursable 5
smte-mandated coszs. ‘

%‘:E.C. 2. Section 3501 of the' Governmem Code is nmcnded to

. reR

3301, . Asused in this chaptes: ,

(a) "Employee omganization™ means any ‘urgmintfon which
intludes cmployees of o pudlic agency and which has ss one of s
primary purposes represendng those  employees in their relatons
with that public agency. .

(b) “Recopnized  employes omanmﬁon memns an employee
orgenization’ which has been formally acknowledged by the public
agency s an employes orgenization thet represents employees of the
public agency,

(c) Except .as otherwxse provided in this- subdivision, “pubhz

: - apency” means govemmental  subdivision, every diswicr,
. every public and quasi-pu.bhc corporation, every public agency and
. - public service corporaton .end cvery townm, city, county,. eity -and
county and municipal corporation, whether meorporated or mnot and
whether charered or not. As wused. in this chapter, “publiv agency™
:does not mesn g school diswict or a counry bosrd of education or &
county siperintendent of schools or a personsel commission In a
schas] dismicy having s merit system 3 provided in Chaper §
" {commencing with Seetion 45100) of Pan 25 and Chapter 4
(commencing ‘with Section 88000) of Part 51 of the Educarion Code.

or the State of California.

(d) “Public employee™ means any person empluy:d by eny. public
sgency, intluding employees of the fie departments end fire
serviced of coimdes, &itics, eities and cmnes, districts, and other
politicsl subdivisions of the state, excepting those persons elested by
popular vote or eppeinted 1w office by the Governar of this state.

{¢) “Medistion™ means effort by en impamial third party to sssigt
.in reconcilimg & dispure regarding weges, hours and other téms and
condidons of employmont berween represenatives of the pnhho

'sa - ' ]
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apency =nd he recognized employee oOrganization or recognized
-employes organizations through  interpretation, suggestion and

adviee. | : ' o, o
(f) “Bosrd” means the Publle Employment Relatioris Board

esublighed pursnant ro Seetion 3541, e AN

n:fc- 3. Bectlon '3502.5. of the Govemment:Cods is amended w

35025, (u) Notwithstanding Section 3502 -er.3502,6, or any other
provision of this chapter, or mny other law, mle, or regulstion, an
agency shop agreement may be negotiated . between a pnblic agency
end a recognized public employet organization. which has been
recognized a8 the exchisive or mgjority barpaining agent puwsuant to
reasonsble miles and regulations, ordinances, .and cnactments, in
‘accordance with this chapter. As used in this chaprer, “agency shop”
means an grapgement that requires an employes, as @ condion of
_comtirusd | employment, cither to jein the recognized employee

organizetion,” or to pay the tion o serviee fee in en amouwnt
not to excesd the standard. imitistion fee, periedic dues, snd genersl
assesaments of the organization,

(®) In addidon o the procedure prescribed in subdivision (s), mn
apenoy shop amangememt berwesn the g:bllc pgency and -a
tecognized employse omganizition that has been repognized s the
exclusive or majority bargaining sgent shall bs placed in effect,
without a mepotiated agreememt, wpon (1) a signed petition of 30
pereznt of the comployees. in  the  epplicable  bargaining  weh
requesting an agency shop agreement snd an election t implement
an agensy fae arrangement, and (2) the approval of 8 majority of
employess who cast ballots and verr in & secret ballot elestion in favor
of the agenoy shop agreemenz, The petition may only bo filed afer
good faith pegotiations, not to exceed 30 days, have tzken place
berween the parties:in an effort 10 reach sgreememt An electon that
mzy not be held more frequently then once a year ghall be conducred
by the Division of Conciliation of the Department of Industrial
Relaions in the event that the public agency 'and the recognized
- cmployee organization cennot agree within 10 days from the filing
of the pediion to selcet joimly ® neutral person or emty. to conduct
the tlection. In the .event of an agency fee arangement outside of an
agreement that is -in effect, the recogndzed employee organization
.shall indemnify and hold the public agency harmless aguinst any
ligbility arising from any claims, demands, or other. action relating w

* . the public agensy's complianos with the agency fes ohligation. :

{¢) Any employes who-is a member of a bona.fide religion, body,
or sect that bas historically held consclentious objcctions w jolning or
financially supporting public employes organiistions shall wot be

" required to  join or financhally ' support any public employee
orgamitation a5 & condition’ of employment. The employes may" be
. required, in licu of periodic dues, inidation fees, of agency shop fees,

8 } N :
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. myzymeqmlmmcdues,ix:m&anﬁes,oragmcys&mpfmw
" a nomeligious, nonlabor chartable fond exempr from taxation wndepiiiiisrcs
Section 501(c)(3) -of the Intemal Revenue Coda. chosen by thessisn
-employee from a list of at least thres of these Funds, dmgnmd ina -
memoraidum of undermanding between the public agency "and. the:
public  employes: organizesiom, or il - the memorandum m:é
on

understanding fafls to designate the funds, thea to any
. momthly. basls to the public agency as a ocenditlon of comtinned

such
clmmbytheemplayee.rmofofthepnymutsshﬂlhcm

exemptitn from the requirement of ﬂnanual wupport 10 the' puhlic
employee organization, _
(d) An agency shop provision in & memorendum ofmde:standmg‘
thntismeﬁemmaybenscindedbynmajoﬁwvmofmm :
employees in . the wmmit covered by the memorandum of
unda'smdmg.prwidedthat (l)nrequestfarmnhavm:s
supperted by & petition commining the sipnatures of ot least 30
percent of the employees in the unin (2) the vote s by secrer ballon
{3) the vot¢ may be wken at any time during the term’ of the
memorandum of understanding, but in po event ghell there be more
than one vott faken during that term. Nomithsmding.:he ahove,

- the public ‘agency and the recognized tmpluyee organization may
negotate, and by tmurnial agrecment provide for, an  altemnative
progadure or procednres regarding’ 4 votc on en agency shop

- - sgreement. The procedures in this subdivision sre also epplicable w©
i a::a agency shop agreement placed in effw pursuant to subdivision

{¢) An agency shup srrahgmem shall not epply o management,
. confidential, or supervisory
Co (nﬁwwmogﬂudemfeﬁorgmuaﬂonthathnsngeedmm
agency shop provision or is a pary © an agency shop amingement
. : shall keep en adequate itemized record of i finenclal tansactons
and shall make availeble acnually, to the public agency with which
" the: agency shop provision ‘was pegotiated, and to the employees who
. are members of .the organization, within 60 days after the end of its
. fiseal .year, & detailed  written financial report thereof in the form of
a balance. sheet and an operating statement, certified as to ascuracy
by its_president and treapurer or comesponding principal officer, or
by @ ‘cenified public sccountmt. An employes organization required |
wf ﬁlegﬁmnual reports wnider the Labor-Manapement Discmm
of 1959 covering loyses governed by this chepter, or 10
file Fnancial. rcpomndcr Section 3546.5, muy tatisfy the financial
reporting requirement of this section by providing the public agency
with a copy of the financial reports,
SEC. 4. Section3507.1 of the Govemu'mCodeisupuhd. ’
SEC. S, Section 3507.1 is added 1 the Governrnent Code, to read: _
3507.1. (a) Unit ~ detsrmimations and xtpresenmnon elections
shall be determined and processed in sccordance with rules adopeed

AUG-38-2002 16:49 16323115 97 P.13
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bynpuhh:agencymumm:h&ischapwr.hn
represontation election, a majerity of the: votes. cast by the employeu
in the appropriate bargaining unit shall be required.” .

(®) Nowwithstanding subdivision (s) and wules adopted by a public
agency pursuant 1o Section 3507, abargaming ‘I effect as of the
eﬂ‘mi;: r?i: of this section shall condnue in effect umless changed
under the adopted by a public agency pursuent to Section 1507, ‘

SdEC 6. Secton .3508.5 of the Govemnsm Code is amended 1w
m 1 ]

35085, (2) Nothing in this chapter shal affect the right of »
public employer to authorize a dues or service fees deduction from
his or her salafy or wages pursuant to Section 11571, 11572, 11573,
ll%’:ﬁ “ﬂl;i orllS?‘? :

A po cmployarnhaﬂdedumﬂtepaymen of dues or service
fm:oamsnizademp!oyeeorgmiunonnnqdmdhyungmny
arangement  betwesn the recognized empluyee oTEERizatigh

" andthe publicemployer, -

() Agency fes obligations, including, but not limited to, dues or
‘agéney fee dedustons on behalf of a. recognized employes
organization, shall comtinue in effect s long as the .cmployes
organization is  the  recopnized  bargaining  represemtative, |
notwithstanding the expiration of anmy agreement between the public

. employer and the recognized employee erganization.

SEC. 7. Section 3509 of the Gévemmenm: Code is amended and
renumbered to read: ’
3510. (a) The provisions, of this chaprer shall be interprered and
spplied by the bosrd in o manner comsistent with and in accordance

with judicial interpretations of this ochapter.

(o) The enacomemt of this chapter shall pot be constmed as
making the provislons of Section 923 of the Labor Code applicable

public employess,
SEC. 8. Sectlon 3509 is sdded to the Government Code, to read:
3509. (&) The and duties of the boerd deseribed In

Section 35413 also ap]:llv 48 Gppropriate, 1o this chapter and shall
include the authority as gat forth in subdivisions (b) 2nd (¢).
. () A compiahu alleging any violation of this chapter or of any
riles and regulatians u.dupu:d by & pubhe agency pursuant to Section
3507 shall be processed as an unfair practice charge by the board. The
. initia} determipadon us w0 whether the chage of unfair practice is
jusdfied and, if 60, the approprime remedy necessary to effectuate
the purpases of this chepter, shall be a matter within the exclusive
jurisdicdon of the board. The bosd shall apply and imtecpret unfsir
lsbor pracrcees consigtent with existing Jndmd ioterpremadons of this
chapeer.

(c) The, board shall enforce and apply’ mules adopted by a public
. agency concerning  mmit d:tcxmmamm. represcotation,  recogniton,
and clectians.

. . | ) q - . i} )
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) Nntmﬂlmd.mg  subdivisions. @ t (o), inchsive, the
employee relwons..wmnisnm ‘established by, and in effect for, the
County of Los™ Angeles and the- Clry of Los Angeles pursuamt to

Secdon 3507 shall. have the power' and regponsibility to take actions.

on recognition, ‘imit” determinations; : elections: snd unfair practices,
and to issue determinations and .orders as the employes relations

'nmmmiomdmnmmymnm“&ndpmmwthc

policiés of this chepfer, - -
(e)'rhissemmshaumt ly to employess. designated us

management emplmes under Sectlnn 3507.8.

(H Implementition of this secrion it subject to the appmpnmon

‘of funds for this'purpose in the nnnuaandge!Acr.

(g) Thls settion shall become operstive on July 1, 2001,
SEC, 9. Settion 3510 of the Government Clodu 18 nmcnded and

- renumbered to read: )
3500.5. This chapter shall bs kmown and may be cited o the

“Meyers-Milias-Broom Aer”
SEC.10. Section 3511 is gdded to the Government Cods, t read:
3511. The changes miade to Sections 3501, 3507.1, and 3509 of the

" Government Code by legislarion’ enacted -curing the 1999-2000
, Regular Session of the Legislarure shall not apply to persons who we

peace officers as defined in Section £30.] of the Penzl Cods..
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EXHIBIT C
'RESPONSE TO DEPARTMENT OF FINANCE

" Test Claim of the City of Sacramento and
The County of Sacramento

Locai Governmeht Emgloxment Relations

Chapter 901, Statutes of 2000 (S.B. 739)
Title 8, Callforma Code of Regulations, Sections 31001-61630
CSM-01-TC-30

__ In its response, the Department of Finance (hereinafter “Finance”) asserts that no -

reimbursable state mandate costs resulted from Chapter 901, Statutes of 2000 (S.B. 739).
As a basis for its position, Finance quotes the statute’s disclaimer language to the effect
that the duties stated in Chapter 901 are substantially similar to those required under the
pre-existing law, and that this includes “responding to unfair labor practices, compiling
payroll and personnel records, and participating in meetings and negotiations with
unions”. _

These contentions are directly contrary to Finance’s analysis during the legislative
process of Senate Bill 739, which was subsequently enacted as Chapter 901 without
changes relevant to the test claim. Finance incorporated this analysis in its response as
Attachment B. With that analysis, Finance had concluded that the legisiation would
result in a reimbursable state mandate, with a probable cost higher than the present $37.2
million in reimbursement for the schools mandate of collective bargaining. As related in
- Attachment B, PERB alone estimated its mcreased costs at $1.5 million annually.!

Agency Shop Mandate

. Under the pre-e}éxsung law, agency shop arrangements could only be implemented .
if the employer agreed to do so as part of the parties’ collective bargaining agreement
Asa result most labor agreements did not prpvide for agency shops.

Under Chapter 901, an agency shop can be put into effect with the. support of a
minority of unit employees, and without the agreement of the employer. The result is a
" substantial increase in the number of agency shop arra.ngements This mewtable result
was recogmzed by Finance in its analysis, Attachment B.

The agency shop procedure added under Chapter 901 requires scparate
* negotiations for up to 30 days and the processing of agency shop petitions, This is in
addition to the activities inherent in the implementation of agency shop arrangements
generally, as 1tem12.ed on page 6 of the test claim:

1.

! S;é Bill Analysis, in Attachment B, subsection B., entitled “Fiscal Anahlysis"‘.

315 .




Clearly the new, additional agency shop procedure provided for under Chapter

901, and the increase in the number of agency shop arrangements resulting from the-

legislation, mandates a substantial increase in activities imposed on employers

PERB Junsdmtlonal Mandate

Finance’s response argues that “the costs that the employers would 'mcur through

the process with PERB would have been incurred if the unfair labor practlce claims were
still being litigated in the court system”.

The reality is that the ease with which unions and employees can file charges with
the PERB as compared to filing court petitions, results in a substantial increase in the
number of filings to which the employers must respond

Furthermore, the procedures for respondmg to Writs of Mandate are generally less
' burdensome and time consuming for employers than the multi-layered administrative
procedures required under the PERB’s regulations (see pages 7 and 8 of the test claim),
Additionally, there are filing fees for a vnion or individual to file a Writ of Mandate,

whereas it costs nothing to file with the PERB. Thus, the burdens imposed on unions

under the pnor process have been eliminated with the test claim legislation.

Fmance § response argues that “to the extent that PERB settles clalms before they

ever reach a courtroom, the provisions within this chapter would result in savings to the
public agencies.”

This conjecture by Finance disregards the fact that a union facing the pros